This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
UBRARY 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


NATIONAL  REPORTER  SYSTEM  — STATE  SERIES 

THE 

PACIFIC  REPORTER 

VOLUME   166 

PERMANENT    EDITION 

COMPRISING    ALL   THE    DBCISIONS    OF   THE 

SUPREME   COURTS  OF  CALIFORNIA,  KANSAS,  OREGON 
WASHINGTON,  COLORADO,  MONTANA,  ARIZONA 
NEVADA,    IDAHO,    WYOMING,    UTAH 
NEW  MEXICO,    OKLAHOMA     • 

AND  OF  THE  COURTS  OF  APPEAL  OF  CALIFORNIA 

AND  CRIMINAL  COURT  OF  APPEALS 

OF  OKLAHOMA 

WITH   KEY-NUMBER  ANNOTATIONS 


CONTAINING  A  TABLE  OF  PACIFIC  CASES  IN  WHICH  RBHEARINQS 
HAVE  BEEN  DENIED 


AUGUST  6  —  SEPTEMBER  24,  1917 


ST.   PAUL 

WEST  PUBLISHING  CO.  .f'^ 

1917 


Digitized  by  VjOOQIC 


COFTUOHT,  1917 

Br 
WEST  PUBUSBIXG  COMPANT 

aWPAa) 


Digitized  by  VjOOQIC 


PACIFIC  RBPORTBR,  VOLOTIB  16» 


JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARIZONA— Supreme  Court. 
ALFRED  FRANKUN,  Chief  Jvsticb. 

JTTDORS. 

T>.  L.  CUNNINGHAM. 
HENRT  D.  ROSS. 

CAIiirOBNIA— Supreme  Court. 
F.  M.  ANGELLOTTI.  Cribt  Jostict. 

ASSOCIATE  JUSTICES. 

F.  W.  HENSHAW. 
LUCIEN  SHAW. 
W.  G.  LORIGAN. 
M.  C.  SLOSS. 
HENRT  A.  MBLVIN. 
WILX,IAM  P.  LAWLOR. 

District  Courts  of  Appeal. 

First  Dlttrict. 
IHOS.    J.    liENNON,    PRESIDINO   JnsTicil. 
F.  H.  KERRIGAN. 
JOHN  E.  RICHARDS. 

Second  DitMct. 
N.  P.  CONRET,  Presiding  Jdsticb. 
VICTOR  E.  SHAW. 
W.  P.  JAMES. 

.  Third  District. 
N.   P.   CHIPMAN,   PRESIDINO  JDSTIC*. 
E.  C.  HART. 
A.  G.  BURNETT. 

COLORADO— Supreme  Court, 
a  HARRISON  WHITE,   Chief  Justicb. 
ASSOCIATE  JUSTICES. 
WILLIAM  A.  HILL. 
JAMES  E.  GARRIGUES. 
TULLY  SCOTT. 
JAMES  H.  TELLER. 
MORTON  S.  BAILEY. 
GEORGE  W.  ALLEN. 

IDAHO— Supreme  Court. 

ALFRED  BUDGE.  Chief  Justiob. 

JUSTICES. 

WILLIAM  M.  MORGAN. 
JOHN  C.  RICE. 

KANSAS— Supreme  Court. 
WILLIAM  A.  JOHNSTON.  Chief  Jobtici. 

JUSTICES. 

ROUSSEAU  A.  BURCH. 
HENRY  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALL. 
JOHN  S.  DAWSON. 


MONTANA— Supreme  Court. 
THEO.  BRANTLY,  Chibf  Justicb. 

ASSOCIATB  JUSTICES, 

SYDNEY  SANNER. 
WM.  L.  HOLLOW  AT. 

NEVADA— Supreme  Court. 

P.  A.  McCARRAN,  Chibf  JusxICB. 

ASSOCIATB  JUSTICaS. 

BEN  W.  COLEMAN. 
J.  A.  SANDERS. 

NEW  MEXICO— Supreme  Court. 
RICHARD  H.   HANNA,   Chief  Jubticb. 

JUSTICES. 

FRANK  W.  PARKER. 
CLARENCE  J.  ROBERT& 

OKLAHOMA— Supreme  Court. 

J.  F.  SHARP,   Chibf  Jvsticb. 
SUMMERS  HARDY,  ViCB   Chibf  JVSTtOB. 

ASSOCIATB  JUSTICES. 

MATTHEW  J.  KANK 
JOHN  B.  TURNER. 
CHAS.  M.  THACKER. 
THOS.  H.  OWEN. 
RUTHERFORD  BRETT. 
J.  H.  MILEY. 
ROBT.  M.  RAINBT. 

BUFRSMB  COVET   COMJOSSIOIIBBB. 

Division  No.  1. 
WM.  A.  COLLIER. 
NESTOR  RUMMONa 
A.  M.  STEWART. 

Division  No.  t. 

C.  A.  GALBRAITH. 
A.  T.  WEST. 

D.  K.  POPE. 

Division  No.  $. 

W.  R.  BLEAKMORBl 
SAM  HOOKER. 
W.  V.  PRTOR. 

Criminal  Court  of  Appeal*. 
THOMAS  H.  DOTLE,  Prbsidino  JVDOm. 

ASSOCIATE    JUDGES. 

JAS.  R.  ARMSTRONG. 
SMITH  C  MATSON. 


597016 


(T) 


Digitized  by  VjOOQIC 


VI 


106  PACIFIC  BEPORTEIB 


OHEOON— Supreme  Court. 
THOMAS  A.  McBRIDE,  CHasr  JusTto. 

Department  1. 
HBNRY  L.  BENSON,   PBisionio  Jxnxm. 

ASSOCIATB    JITDOKS. 

LAWRENCE  T.  HARRia 
OEORGB  H.  BURNETT. 

Department  t. 
HENRT  J.  BEAN,  Pbesidino  Jodob. 

ASSOCIATE    JUDOSS. 

FRANK  A.  MOORE. 
WALLACE  McCAMANT. 

WAH— Supreme  Court 

J.  E.  FRICK,  CHnr  JusiiCB. 
JUSTICES. 

WM.  M.  Mccarty. 

E.  E.  CORFMAN. 
8.  R.  THURMAN. 
VALiBNTINB  GIDEON. 


WASHINGTON— Supreme  Court. 

OVERTON  O.  ELLIS,  CHUF  JdSZICI, 

Department  1, 

ASSOCIATE  JUSTICES. 
JOHN  F.  MAIN. 
STEPHEN  J.  CHADWICK. 
J.  STANLEY  WEBSTER. 
QEORQB  E.  MORRIS. 

Department  t. 

ASSOCIATE  JUSTICES.' 

EMMETT  N.  PARKER. 
MARK  A.  FULLERTON. 
O.  K  HOLCOMB. 
WALLACE  MOUNT. 


WYOMING— Supreme  Court. 

CHARLES  N.  POTTER,  CHIEF  JUSTUnL 

ASSOCIATB  JUSTICES. 

CYRUS  BEARD. 
RICHARD  H.  SCOTT.> 
CHARLES  E.  BLYDENBUROH^ 


>  Died  September  «,  1917. 

•  Appointed  to  succeed  Rlcbard  H.  Scott.    Qualified  November  1.  1817. 


Digitized  by  VjOOQIC 


CASES  REPORTED 


iiLraiDa,  Frerich  ▼.  (Wasb.)> 


F&ge 
792 
A(?ains.'W.  P.  Fuller  &  Co.  v.  (Wasll.j!!!!  623 
A.  K.  Baranger  &  Co.  t.  Meyer,  Oahn  & 

Talbott   (Cal.   App.) 862 

JBcDa.    Accident    &    I>iability    Co.,    Puget 

Sound  Harbor  No.  16  of  American  Ass'n 

of  Masters  and  Pilots  of  Steam  Vessels  t. 

(Wash.)   785 

Agoure  v.  Plummer  (Cal.) 311 

Akers.  Hnber  v.  (Okl.) 892 

Aidns,  Barnes  v.  (Kan.) 474 

Alaska    &    Yakima    Inv.    Co.,    Scouse    t. 

(Wash.)   777 

Albright  V.  Keats  (Or.) 758 

Alden   v.    MayfieW    (Cal.    App.) 377 

Alden  v.   Mayaeld  (Cal.  App.) 382 

AJdrick,  State  v.  (Wash.) 1130 

Aleiander  v.  Bobier  (Okl.) 710 

Alexander  v.  Busch  (Okl.) 900 

Allen  v.  Allen  (Utah) ; 1169 

Allison  T.  Crummey,  two  cases  (Okl.) 691 

Alveolar,  Dental  Co.,  MuUins  v.  (Wash.)..     65 

Alvord  T.  Banfield  (Or,) 549 

American  Bonding  &  Trust  Co.  t.  Clark 

(Okl.)     889 

American  Bonding  &  Trust  Co.  t.  Coons 

(OkL)    887 

American  Bonding  &  Trust  Co.  t.  Smith 

(Okl.)     890 

American  Surety  Co.  of  New  York,  Bird  v. 

(Cal.)   1009 

American  Surety  Co.  of  New  York  v,  Gib- 
son (Okl.) 112 

American  Surety  Co.  of  New  York  v.  Kar- 

towitz  (Mont.)  685 

Amos,  Cravens  v.  (Okl.) 140 

Amsden,  State  v.  (Or.) 942 

Anderson  v.  Anderson  (Wash.) 60 

Anderson,  Kelley  t.  (Or.) 555 

Anderson,  Larson  v.  (Wash.) 774 

Anderson,   Voris  v.  (Okl.) 213 

Anderson  Steamboat  Co.,  T^arson  t.  (Wash.)  776 

Andros  v.  Flournoy  (N.  M.) 1173 

Ankeny,  De  Pauw  University  v.  (Wash.)..  11 48 

Anthony,  Hoean  v.  (Cal.  App.) 861 

Appleton  T.  Appleton  (Wash.) 61 

Arizona  Power  Co.  r.  State  (Ariz.) 275 

Araiitage  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(Mont) 301 

Arnold.  State  y.  (Wash.) 777 

Arnold,   Tulsa   Rig,   Reel  &  Mfg.   Co.   ▼. 

(Okl.)    , 135 

Arp  T.  Ferguson  (Cal.) 803 

Asn  T.  Superior  Court  of  San  Bernardino 

County    (Cal.    App.) 841 

Asher,  Cincinnati  Discount  Co.  v.  (Kan,)..  476 

Ashland  Iron  Works.  Mazson  v.  (Or.) 37 

Askay  v.   Malonpy  (Or.) 29 

Assessment  of  First  Nat.  Bank,  In  re  (Okl.)  883 
Atchison,  T.  &  S.  F.  R.  Go.  y.  Eldredge 

(Okl.) :.1085 

Atchison,  T.  *  S.  F.  ft.  Co.,  Levers   v. 

(X.  M.) 1178 

Atchison,  T.  &  S.   F.  R.   Co.  y.  Shriver 

(Kan.) 619 

Audas  V.  State  (Okl.  Cr.  App.) 449 

Averill  Machinery  Co.  v.  VoUiner-GIearwa- 

ter   Co.    (Idaho)    : 253 

Avery,  Ballon  v.  (Cal.) 1003 

Avery    v.    Ohucawalla    Development    Co. 

(Cal.)   1002 

Avery  Mill  &  Lamber  Co.,  Officer  v.  (Cal. 

App.)  363 

Avondale  Irr.  Dist,  Holland  v.  (Idaho)...  239 
Await,  fiottthwesterq  Sftv.  Loan  *  Build- 
ing Ass'n  of  Us  Vwas  v.  (N.  M.) 1181 


Ayres,  Cameron  v.  (Cal.). 


Page 
801 

Backbone,  Olentine  v.  (Okl.) 127 

Bailey,  Ilallara  v,  (Okl.) 874 

Bailey,  Nunnery  v.  (Okl.) 82 

Bailey  v.  Privett  (Okl.) 150 

Bailey    Oniamental     Iron    Co.    v.    Gold- 

schmidt  (Cal.  App.) 363 

Baillie  v.  Columbia  Gold  Mining  Co.  (Or.)  965 

Baker  v.  Eilers  Music  Co.  (Cal.) 1006 

Baker  v.  Eilers  Music  Co.  (Cal.) 1008 

Baker  v.  Gaines  Bros.  Co.  (Okl.) 159 

Baker  v.  Hunt  &  Co.  (Okl.) 891 

Baker,  Loosemore  v.  (Cal.) 26 

Baker  State  Bank  v.  Grant  (Mont.) 27 

Bakery  and  Confectionery  Workers'  Union, 

No.  9,  of  Seattle,  St.  Uermain  v.  (Wash,)  666 

Ballou  V.  Avery  (CalJ 1003 

Banfield,  Alvord  v.  (Or.) 549 

Bank  &  Trust  O.,  Campbell  v.  (Idaho). . . .  258 
Baranger  &  Co.  v.  Meyer,  Cahn  &  Talbott 

(Cal.    App.) 862 

Barbiere,  People  v.  (Cal.  App.) 812 

Barker    v.    Scandinavian-American    Bank 

(Wash.)    618 

Barker  v.  Seattle  (Wash.) 1143 

Barnes  v.  Akins  (Kan.) 474 

Barnctt,  Courtney  v.  (Okl.) 207 

Bartlesville  Zinc  Co.  v.  James  (OkL) 1054 

Bates  V.  Papesh  (Idaho) 270 

Bates  v.  Price  (Idaho) 261 

Baughman  v.  Hebard  (Okl.) 88 

Baumeister,  Walker  v.  (Cal.  App.) 1037 

Beall  V.  Bekins  Van  &  Storage  Co.  (CaL 

App.) 370 

Beamer,  MacKellar  v.  (Okl.) 4.'?6 

Bearman  v.  Dux  Oil  &  Gas  Co.  (Okl.) 199 

Beaty,  Shawnee  Fire  Ins.  Co.  v.  (Okl.). . . .     84 

Beck  V.  State  (Okl.  Cr.  App.) 758 

Beesley  v.  Boardman  (Utah) 991 

Beeson  v.  Brotherhood  of  Locomotive  Kre- 

men  and  Enginemen  (Kan.) 466 

Bekins  Van  &  Storage  Co.,  Beall  v.  (Cal. 

App.)   370 

Belkin,  Morris  &  Co.  v.  (Wash.) 1142 

Bell,  State  v.  (Okl.  Cr.  App.) 451 

BenninghofT  v.  Bobbins  (Mont) 687 

Benson,  Danziger  v.  (Cal.) 313 

Benson  v.  Witnycombe  (Or.i 41 

Bentley  &  Olmstead  (3o.  v.  Peck  (Okl.)....  880 

Beshirs,  Ex  parte  (Okl.  Cr.  App.) 73 

Bethune  v.  Funk  (Or.) 931 

Betkouski  v.  Superior  Court  in  and  for  Los 

Angeles  County  (Cal.  App.) 1027 

Bettencourt  v.  Industrial  Accident  C!ommis- 

Bion  (Cal.) 823' 

Billings  V.  State  (Okl.  Cr.  App.) 904 

Bird  V.  American  Surety  C!o.  oS  New  York 

(Cal.)   1009 

Birkel  Co.  v.  Lovell  (Cal.  App.) 694 

Biabee  v.  Lacky  (Wash.) 638 

Black  v.  Geyser  Peak  Wine  &  Brandy  Co. 

(Cal.    App.) 817 

Black,  Vincent  v.  (Idaho) 923 

Black  Panther  Oil  &  Gas  Oo.,  Bex  Petro- 
leum Co.  V.  (Okl.) 1083 

Blake-McFall  Co.,  Elling  v.  (Or.) 57 

Blum,  Liljefelt  v.  (Cal.  App.) 384 

Boardman,  Beesley  v.  (Utah) 991 

Board    of    Com'rs    of    Alfalfa    County   v. 

Ferguson  (OkL) 437 

Board  of  Com'rs  of  Atoka  CTounty  ▼.  Oy- 

pert  (Okl.) a96 

Board  of  Com'rs  of  Big  Horn  County,  Board 

of  Com'ta  of  Park  (Jounty  v.  (Wyo.) 674 


166  P. 


(vii) 


Digitized  by  VjOOQIC 


TiU 


166  PACIFIC  REPORTBB 


Page 
Board  of  Com'n  of  Comanche  County  t. 

Fain    lOkl.) 896 

Boai'd  of  Uom'rg  of  Ellis  County,  State  v. 

(Okl.)     423 

Board  of  Com'rs  of  Grady  County  t.  Castle- 
man    (Okl.) 891 

Board  of  Com'rg  of  Oklahoma  County,  Car- 
roll, Brougb  &  Uobinson  t.  (Okl.) 702 

Board    of    Com'rs    of    Oklahoma    County, 

Huckins  Hotel  Co.  ▼.  (Okl.) 1043 

Board  of  Com'rs  of  Park  County  V.  Board 

of  Com'rs  of  Big  Horn  County  (Wyo.) . .  674 
Board   of  Com'rs  of  Rio  Arriba  County, 

State  V.  (N.  M.) 906 

Board   of   Com'rs  of   Woodward   County, 

Pyne  v.  (Okl.) • 1043 

Board   of   Com  rs   of  Wyandotte   County, 

State  V.  (Kan.) 620 

Board    of    Education    of    Cache    County 

School  Dist  T.  Daines  (Utah) 077 

Board  of  Eiducation  of  City  of  Guthrie, 
Guthrie  Gas,  Li^t,  Fuel  &  Improve- 
ment Co.  T.  (Okl.) 128 

Bobier,  Alexander  v.  (Okl.) 716 

Boe  y.  Hodgson  Graham  Co.  (Wash.) 779 

Bogy,  Teachouty.  (Cal.) 810 

Bondies  &  Co.,  St.  Louis  &  S.  F.  R.  Co.  v. 

(Okl.)  179 

Boos  y.  Byrnes  (Cal.  App.) 506 

Booth  v.  State  (OkL  Cr.  App.) 751 

Boss  y.  Lewis  (Cal.  App.) 848 

Bosworth,  Willats  v.  (CaL  App.) 357 

Botts,  Lusk  y.  (Okl.) 172 

Bower,  Snoderly  y.  (Idaho) 2(55 

Bowman  y.  Clyde  (Kan.) 518 

Brennaman  y.  Fleming  (Kan.) 482 

Bridges  v.  Rea  (Okl.) 416 

Bridges,  State  y.  (Wash.) 780 

Brinkley-Donglas  Fruit  Go.  y.  Silman  (Cal. 

App.) 371 

Brodie,  Ex  parte  (Cal.  App.) 607 

Brodie,  In  re  (Cal.  App.) 605 

Brookshlre,    Weleetka    Cotton    Oil   Co.   y. 

(Okl.)  408 

Brotherhood   of   Locomotive   Firemen   and 

Enginemen,  Beeson  v.  (Kan.) 4(S6 

Brown  v.  Brown   (Kan.) 499 

Brown  v.  Sterling  Mxtirre  Co.  (Cai) 322 

Brown  v.  Van   Pelt  (Okl.) 102 

Brown  y.  Walker  (Kan.) 873 

Brown,  Zimmerman  v.  (Idaho) 924 

Brown's  Estate,  In  re  (Kan.) 499 

Bruner  v.  Little  (Wnsh.) 11C8 

Bruner,  Martin  v.  (Okl.) 807 

Bruner  v.  Nordmeyer  (Okl.) 120 

Buck  y.  Simpson  (Okl.) 146 

Buffalo  Lumber  Co.,  Wyoming  Construction 

&  Development  Co.  v.  (Wyo.) 891 

Burbank  Co.,  Eyers  v.  (Wash.) 656 

Burbank  Co.  v.  Roblee  (Wash.) 663 

Burgett,    City   of   Blackwell   y.    (Okl.   Cr. 

App.)  442 

Burr  Creamery  Co.  y.  Los  Angeles  (Cal.)  805 
Burt  v.  Los  Angeles  Olive  Growers'  Ass'n 

(CaL)  993 

Burton  t.  Hattson  (Utah) 979 

Busch,  Alexander  v.  (Okl.) 900 

Butler  y.  Milner  (Kan.) 478 

Butte   Miner   Co.   v.    M.    3,    Connell   Ca 

(Mont.) 296 

Byrnes,  Boos  y.  (Cal.  App.) 596 

California  Trojan  Powder  Co.  y.  Wadhanw 

A  Co.  (Or.) 759 

Cameron  v.  Ayres  (Cal.) 801 

Campbell  v.   Bank  &  Trust  Co.  (Idaho). .  258 

Campbell  y.  Short  (Okl.) 438 

Campbell,  Smith  v.  (Or.) 646 

Canadian  River  R.  Co.  v.  Wichita  Falls  & 

N.  W.  R.  Co.  (Okl.) 163 

Car4.  Garrison  v.  (Okl.) 1.'52 

Carlini  y.  Louis  Schults  Co.  (Cal.  App.)..  865 
Carroll.  Brongh   &  Robinson   v.   Board  of 

Com'rs  of  Oklahoma  County  (Okl.) 702 

Caslv,  Hart  ▼.  (CaL) 804 


Page 
Castleman,    Board    of    Ciom'rs    of    Grady 

County    V.    (Okl.) 801 

Catron,  Montoya  v.  (N.  M.) 909 

Chandler,  iSecurity  State  Bank  v.  (Okl.)..  I(i2 

Chaplain,  State  v.  (Kan.) 238 

Chase,  State  v.  (Wasli.) 615 

Chase  V.  Stevens  (Cal.  App.) lU3d 

Chehalis  Coal  Co.  v.  Laisure  (Wash.) 1158 

Chicago,  M.  &  St  P.  R.  Co.,  Armitage  v. 

(Mout.)    301 

Chicago,  M.  &  St.  P.   B.  Co.,  Slaton  y. 

(Wasli.)  644 

Chicago,"  B."  iV  &*  P.*  b!  '  Co.'  V"  Hughes 

(OkL)  411 

Chicago,  R.  I.  &  P.  R.  Co.,  Moler  v.  (Kan.)  488 
Cbico  Ice  &  Cold  Storage  Co.,  Cyclops  Iron 

Works  y.  (Cal.  App.) 821 

Chucawalla    Development    €V>.,    Avery    v. 

(Cal.)  1002 

Cincinnati  Discount  Co.  r,  Asher  (Kan.). . .  476 
City  of  BlackweU  v.  Burgett  (OkL  Cr.  App.)  442 
(Mty  of  Duncan,  Duncan  Electric  &  Ice  Co. 

y.  (OkU    1048 

City  of  Eufaula  v.  Oklahoma  Corrugated 

Steel  &  Iron  Co.  (OkL) 881 

City  of  Everett  v.  Cowles  (Wash.) 786 

City  of  Everett,  Elverett  Ry.,  Light  &  Wa- 
ter Co.  y.  (WashJ 655 

City  of  Everett,  Pacific  Telephone  &  Tele- 
graph Co.  V.  (Wash.) 650 

City  of  Everett,  Paget  Sound  Independent 

TeL  Co.  V.  (Wash.) 655 

City  of  UlasGO,  SutcUff  v.  (Kan.) 496 

City  of  Holton,  Fairchild  v.  (Kan.) 603 

City  of  Leavenworth,  Leavenworth  City  & 

It.  Leavenworth  Water  Co.  v.  (Kan.). . . .  234 

City  of  Long  Beach  v.  Lisenby  (CaL) 333 

City  of  Los  Angeles,  Burr  Creamery  Co.  v. 

(Cal.)  805 

City  of  Los  Angeles,  Consolidated  Lumber 

Co.  y.  (Cal.  App.) 885 

City  of  Los  Angeles,  Mono  Power  Co.  y. 

(Cal.  App.)  387 

City  of  Manhattan  Beach,  Clark  y.  (CaL). .  806 

City  of  Ottawa,  Larson  v.  (Kan.) 565 

City  of  Pasadena,  Gaylord  v.  (CaL) 348 

City  of  Pasadena  y.  Railroad  Commission 

of  California   (CaL) 366 

City  of  Pawhuska  v.  Pawhuska  Oil  &  Gas 

Co.  (Okl.) 1058 

City  of  Portland,  Colby  y.  (Or.) 537 

City  of  Seattle,  Barker  v.  (Wash.) 1143 

City  of  Seattle,  Richardson  v.  (Wash.) 639 

City  of  Seattle,  Richardson  y.  (Wash.)....  1131 

City  of  Seattle  v.  Smythe  (Wash.) 1160 

City  of  Tacoma,  Rhodes  v.  (Wash.) 647 

City  of  Tacoma,  State  y.  (Wash.) 66 

City  of  Weiser,  New  First  Nat.  Bank  y. 

(Idaho)    213 

City  of  Wilson  y.  Weber  (Kan.) 512 

City  Properties  Co.  v.  Meacham  (CaL  App.)  503 
Civic  Center  Ass'n  of  Los  Angeles  v.  Rail- 
road C?ommi8sion  of  California  (CaL) . . .  351 

Claggett,  Hallam  y.,  two  cases  (OkL) 879 

Claggett,  Hallam  v.  (Okl.) 880 

Clancy,  State  y.  (Wash.) 778 

Clark,  American  Bonding  it,  Trust  Co.  ▼. 

(OkL)  880 

Clark  y.  De  Graifenreid  (Okl.) 736 

Clark  V.  Manhattan  Beach  (Cal.) 806 

Clark,  Peale  v.  (Utah) 981 

Clemens  Horst  Co,  v.  Railroad  (^mmission 

of  State  of  California  (Cal.) 804 

Cliff  Mining  Co.,  Rassieur  y.  (Colo.) 241 

Cloworth  Development   Co.,   Wcatherly  y. 

(Okl.)     156 

Clune,  Pasadena  Realty  Ca  v.  (CaL  App.).  .1026 

Clyde,  Bowman  y.  (Kan.) 618 

Cnkovch  V.  Success  Mining  0>.  (Idaho). .. .  667 

Cobb's  EsUte,  In  re  (Okl.) 885 

Coffey,  Hickey  v.  (Or.) 959 

CoSman,  Dobson  &  Co.,  Title  Guar«nty  & 

Surety  Co.  v.  (Wash.) 620 

Coin  Mach.  Mfg.  Co.,  Tabor  y.  (Or.) 629 

Colby  V.  Portland  (Or.) 637 


Digitized  by 


Google 


OASES  REPORTED 


Paga 
Cole  T.  MercbantB*  Trast  Co.  (CaL  App.). .  871 

Cole  T.  State  (OkL  Cr.  App.) 1115 

Coleman  v.  Coleman  (Or.) 47 

Coleman,  James  t.  (Okl.i 210 

Colonial  Refining  Co.  v.  Lathrop  (OkL). .. .  747 
Columbia  Gold  Mining  Co.,  BailUe  v.  (Or.)  965 

Combs'  Estate,  In  re  (Okl.j 1070 

Connell  Co.,  Butte  Miner  Co.  v.  (Mont). . .  296 
Consolidated  Lumber  Oo.  v.   Los  Angeles 

(Cal.  App.)  385 

Continental    Life    Ins.    Co.,    Kawabe    ▼. 

(Wash.)     617 

Cook    V.    Leavenworth    Terminal    Ry.    & 

Bridge  Co.  (Kan.) 498 

Cook  V.  MiUer  (CaL) 816 

Coombes,  J.  R.  Watkins  Medical  Co.  of  Wi- 
nona, Minn.,  v.  (OkL) 1072 

Coons.  American  Bonding  &  Trust  Co.  t. 

(Okl.)  887 

Cooper,  Ewert  v.  (Okl.) 138 

Coray  v.  Perry  Irr.  Co.  (Utah) 672 

Corbett  v.  ICingan  (Ariz.) 200 

Corey,  Sargent  v.  (Cal.  App.) 1021 

Courtney  v.  Bamett  (Okl.) 207 

Cowles,  City  of  Everett  v.  (Wash.) 786 

Cowell  Lime  &  Cement  Co.  ▼.  Smith  (Cal. 

App.)   1018 

Cowen  T.  Cnlp  (Wash.) 789 

Cox  V.  San  Joaquin  Light  A  Power  Corp. 

(Cal.)    678 

Coyle  r.  United  States  Gypsum  Co.  (OkL)  S94 

Cozad  v.  Raisch  Imp.  Co.  (Cal.) 1000 

Crane  v.  State  (OkL  Cr.  App.) 1110 

Cravens  v.  Amos  (Okl.) 140 

Crittenden  v.  St.  Hill  (Cal.  App.) 1016 

Crosby  v.  State  (OkL  Cr.  App.) 445 

Cnimmey,  Allison  v.,  two  cases  (Okl.) 691 

Culbertson's  Estate,  In  re  (Kan.) 480 

Gulp,  Cowen  v.  (Wash.) 789 

Gulp,  Wells  V.  (Idaho) 218 

Cunningham,  Martin  v.  (WaslO 79.S 

Cunningham,  Rohrbaugh  v.  (Kan.) 471 

Curry,  Dehner  v.  (OkL) 81 

Cnrtin,  Hodgson  v.  (Or.) 929 

Cyclops  Iron  Works  v.  Chico  Ice  &  Cold 

Storage  Co.  (CaL  App.) 821 

Cypert,  Board  <rf  Com'rs  of  Atoka  County 

V.  (OkL)   195 

Dagley,  Norris  t.  (OkL) 718 

Daines,    Board    of     Education    of    Cache 

County  School  Dist.  v.  (Utah.) 977 

Danforth   v.  Danforth   (Nev.) 927 

Danziger  v.  Benson  (Gal.) 313 

Daugherty,  Stephens  v.  (Cal.  App.) 375 

Davies,  E.  A.  Hardison  Perforating  Co.  t. 

(GaL  Apn.) 861 

Davies  v.  Fisher  (CaL  App.) 833 

Davies  v.  Patton  (CaL  App.) 594 

Davis  v.  Davis  (KanJ 515 

Davis  V.  First  State  Bank  (OkL) 92 

Davis  V.  Liverpool  &  London  &  Globe  Ins. 

Co.  (Or.)   534 

Davis,  McGuire  v.  (Kan.) 4S6 

Davis,  Taylor  v.  (Kan.) 486 

Dean  v.  Game  (Cal.  App.) 500 

Dean  Jewelry  Co.  v.  Storm  (Okl.) 1040 

Deats,  Ex  parte  (N.  M.) 913 

Deering,  Larson  v.  (Wash.) 1119 

De  Graffenreld.  Clark  v.  (Okl.) 7.36 

Dehner  v.  Curry  (Okl.) 81 

Dentler,  Sanborn  v.  (Wash.) 62 

De  Panw  University  v.  Ankeny  CWash.)...114S 

Deutsch,  Thiepen  v.  (Ohl.) 901 

D.  Gbirardelli  Co.  v.  Students'  Express  & 

Transfer  Co.  (Cal.) 16 

Dickerson  -v.  Eldorado  (Okl.) 708 

Divine  v,  George  (Colo.) 242 

Dixon  V.  Helena   Soc.  of  Free  Methodist 

Church  of  North  America  (Okl.) 114 

Dotson  v.  State  (OkL  Cr.  App.) 902 

Dotson,  State  v.  (Wash.) 769 

Douglas  &  Sparks  Realty  Co.,   Sparks  v. 

(Ariz.)    285 

Drew,  Robertson  ▼.  (CaL  App.) 888 


Page 
Driggera,  St  Louis  A  S.  F.  R.  Oo.  ▼.  (OkL)  703 

Droppelman  v.  Seattle  (Wash.) 248 

Dugan,  McLaughlin  v.  (Okl.) 1069 

Duncan  v.  Eck  (Okl.) 121 

Duncan    Electric    &    Ice    Co.    v.    Duncan 

(Okl.)  1048 

Duniway  v.  Wiley  (Or.) 46 

Dunn,  Preston  v.  (CaL  App.) 603 

Dumi  V.  State  (OkL) 193 

Dux  OU  &  Gas  Co.,  Bearman  v.  (OkL)..  199 

E.  A.  Hardison  Perforating  Co.  t.  Davies 

(CaL   App.) 361 

Easter,  Smith  v.  (Kan.) 510 

Eck,  Duncan  v.  (Okl.) 121 

E.  Clemens  Horst  Co.  v.  Railroad  Commis- 
sion of  State  of  California  (Cal.) 804 

Edgar  Bros.  Co.  v.  Schmaser  Mfg.  Co.  (Cal. 

App.)    366 

Edwards,  Makemson  v.  (Kan.) 508 

E.  F.  Gregory  Co.,  Virges  v.  (Wash.) 610 

Egan,  Reese  v.  (Okl.) 1088 

BSlers  JIusic  Co..  Baker  v.  (CaL) 1006 

Eilers  Music  Co.,  Baker  v.  (CaL) 1008 

Eldredge,  Atchison,  T.  &  S.  F.  R.  Co.  v. 

(Okl.)  1085 

Elling  V.  Blake-McFall  C!o.  iOrJ 57 

Emerson  v.  Portland,  E.  &  E.  R.  Co.  (Or.)  946 

E.  M.  Lisle  &  Co.,  Garrison  v.  (Okl.) 85 

Emporia  Nat.  Bank,  Grand  liodge  of  Kan- 
sas, A.  O.  U.  W.,  v.  (Kan.) 490 

Etiginger,  Hallidie  v.  (CaL) 1 

Engstrum  Co.,  Nolen  v.  (Cal.) 846 

Estes  V.  State  (OkL  Cr.  App.) 77 

Everett  Ry.,  light  &  Water  Co.  v.  Everett 

(Wash.)    655 

Ewert  V.  Owper  (Okl.) 138 

Eyers  v.  Burbank  Co.  (Wash.) 656 

Eyraud,  Ingalls  v.  (Cal.  App.) 832 

Fain,  Board  of  Com'rs  of  Comanche  County 

V.  (OkL)   896 

Fairbank   v.    Superior  Court  of  San  Joa- 
quin  County   (Cal.  App.) 864 

Fairchild  v.  llolton   (Kan.) 608 

Farmers'    &    Merdiants'    Bank    of    Boley, 
Grand  Lodge  K.  P.  of  North  America  ▼. 

(Okl.)  1080 

Faust  V.  Fenton  (OkL) 781 

Fenton,  Faust  v.  (Okl.) 781 

Ferguson,  Arp  v.  (CaL) 808 

Ferguson,  Board  of  Com'rs  of  Alfalfa  Coun- 
ty V.  (OkU 437 

Ferrero  v.  State  (Okl.) 101 

Fidelity  &  Deposit  Co.  of  Maryland,  Morri- 
son V.  (Wash.) 1122 

Fields,  JoDy  v.  (OkL) 117 

Fifer,   Grays   Harbor   Commercial   Ca   t. 

(Wash.)   770 

First  Nat  Bank  v.  Hutton  (OkL) 726 

First  Nat  Bank  v.  Jenkins  (OkL) 690 

First  Nat  Bank  v.  Klock  Produce  Co.  (Or.)  955 

First  State  Bank,  Davis  v.  (Okl.) 92 

First  State  Bank  v.  Lee  (OkL) 186 

First  Trust   Co.   of   Omaha,   Rawitzer   v. 

(Cal.)   681 

Fishbaek,  State  v.  (Wash.) 799 

Fisher,  Davies  v.  (Cal.  App.) 8.% 

Fisher,  Methvine  v.  (Okl.) 702 

Fissel  V.  Monroe  (Cal.  App.) 607 

Fitzsimmons  v.  State  (OkL  Cr.  App.) 453 

Fix  V.  Rose  (Okl.). 145 

Fleming,  Brennaman  v.   (Kan.) 482 

FUnchum  v.  State  (Okl.  Cr.  App.) 752 

Flournoy,  Andros  v.  (N.  M.) 1173 

Flournoy's  Estate,  In  re  (N.  M.) 1173 

F.  O.  Engstrum  Co.,  Nolen  v.  (Cal.) 846 

Ford  V.  State  (Okl.  Cr.  App.) 75 

Ford  Motorcar  Co.  v.  Rackley  (OkL) 427 

Fordyce  v.  Spiegl  (CaL  App.) 1014 

Foreman,  WiJUams  v.  (Okl.) 700 

Franch  v.  Torpedo  Mining  Co.  (N.  M.) 1172 

Francis,  Williams  v.  (Okl.) 699 

Franklin  Kre  Ins.  Co.  v.  Griffin  (Okl.)...  431 
French  t.  Abroms  (Wash.) 792 


Digitized  by 


Google 


ix  ?.*<:r?:c 


?  .    -   -    :'..-X     ..       .    ■  • 

i .  *^  ^    ■    -.-....     •  ,  .  ,  ..     --    •-  -— -  "■-.   -  ' — .  :^zr  -u 


*<-••,-  -r:     r.    •■  ,  -  .  •    -_  ^  ..         ...        !■  ~* 

'»«.•   -    ^(     .»..--»  ,c-'-.  -  —     r    '..I   *  r.a-  _     '' -'  --     — 

''-^     I"-;   ■    .'.    --   '■%    ' --         '-»-i     -  ..      •  .  .  IM 


^^r,*   *r 


*f*.'l^.  I.  ,-,      •-.  '. ,.   ■-    1j.  *.      '..i-   .i-.-r  .    i.«=      -       '.  ••'_-       .'_ ■   -:_ ^*t 

'>'V'-r  .''-i/    vxA*  Srn.j  -^i-  2i'.i  ^  -    _        _-  ;.;-  -t.   £.1   t_— j    • .xzn >J> 

O-.  -».-t- ..    '',■-.     »     *'.Vj<.'j     iL;5-?a»    A  -£     =."«-a    --»   .jii   .  _.  r.«»  t.    "^t-a.     72> 

T-aa» -r   Ov.    O-     — .     Id  ^    "- -     li..3_— C:^-^_— ir-.»     .   1.     .u    t. 

^f.A'.T,    i,*}',^   it.n.r.g    C'i-    f-=.'W:ari    ▼.  ■  ■<. r-#» 

^*..i.     ^...  -Ei.    3   fr=ja.  J-  -=  T.   'T-     7^ 

O.  .•no.  Xst^r^am  T.\i's.-j  <.i.  rf  :•«»  i  in  --  oa  '-  .»^—  ~"'    ''.C  j.—        .  i^ 

».  -'Vi tli    "        =::  T.  r--_   -       i_ -r.-    -i  -  . .   .^ 

'/-'•.n.   '.'f',  t  T,    ''.i^     -iV^  ]2      '-■•  ''-  -^.L  -    -"  —'^-  -■'*-    - -i-i  ••   ---  —^ 

O  ..►<  ,  >.  ', -.  --;  *-A.'j»  ^i-.r .J  •_  .  ».  '.-Tt^    :  ;:-    ^-—si^  -    .=.    ._r-^»    -.r., . ....  ><• 

fit^^"',    7.    il    ,'    r'.n,,!!     '^.i i^     _    .;    -      »•    ~^  ,_  .... . .    tV* 

'>-''-..  T.  3t»ii  ^'««  ..2  •','■.■—.'7  r   .z.  rn-1-3  —-■e's  ijCiza.  la  r^    ~--^  •      .....  v'-O 

''>^>5/Ti.  -.<  Ci.-:'.n.*   '.a^  A".        135    --    :cas,   s>^^  '       >.  :s-     -••* 

'■>Mii'« ax Jt.-:,   fe rrj  ■  ■— '«»T^»-'«     i-.n  C.i.  ^    »-.a  t.  i.-a-3  •_-.  — „ 5.'.1 

^.  * A^  X'Af *~     ^    Tijr:.  ^i-iizja  -     <.i .... T  •> 

'ViO't.r.*.  L«i«  »-  ■'^••i^    - --'     "-'•    : tri  ■»->•-- "*     "-      ^ •** 

'f''^..c^  -    ;,,— ,«i    (':•■     3r_  =.i.----iial   T.    ;;•  g..-:<    ^   1.    £_    2.    Co.      _ 

ffTk^  T,  ---i->«  '0*_  Cr.  -%:?:.«... +--    _       1=3-. .....  'T'T 

Ora.3-^.  M  ■■i^a.ia-3  T.  ••>: *.-!    ■^--•^  ''^   Aiais     .  i:. —  2US 

*rr%uA  l^^iaif.  'Jl  KaaaM.  A.  O.  C  'K"_  ▼.  n;  t^=s  H-.r-;  •:-,.  t    ?.i»ri  ii  C^a'a  ^ 

E«r.»ria  Nat.  Book  -Kj- O:     _• -i-J^-ca  C-dT    '-s- »13 

frra.vl     IjWji*.    K.    P,    <rf    >   rti    A3.^:c»  -  -^«.  Os  •■«?».  X  1  i  ~.  3.  •>.  »      '  s:..  411 

T.  i'xrmtx*  h.  3fcr-Jiiat»"  Banc  a€  S.iiiy  S^^"^  "   '•^~  "^  -i""*  3.  Cj.    Ziu......  _1» 

">VL» i"**^     -t:::c  *  C  -  ?ji»-  t     .;«_ S>1 

'■;r»nt.  Ea<r 'f'.ate  Baax  T,  -If^nt.- _T    H3«.  Z+:.   i  t        il.    S9 

'.»ra-<!»  T,  '■  ..-.lora  Pic  R.  Ci. -I-iaJK' 5~I  Htt.!!-:*  a  Box  Bisari  i  ?i;ier  Ci_  5ai.3 

On7  T.  H>..»7    "Vj!}!!.. <t3       ▼.    5i:i:_ 4>* 

<ir%T»    Harv>r    Cammecsti    C«.    ▼.    Fiier  HTrr-n.  r-.r<«  Xit.  rUai  ▼.    vs'. laf 

•%»<h.i    Ty>  3.  '^.  J  — ^i£ia-_e  C-j_  Lior  A  rr»9- 

Or»;«»,  M.ir'Hall  t.  -Ok!.* ■»•       aui  t  .*-S_  — . ..................  ISA 

Orayw.n.  M'..j>r  t.  'Osl.' Iv.. 

<';'»at  .N'<>rthern  B.  Ca-  SaeciTr.m«t  t.  ili»-  lac^riaZ  S>-«t&caie  Waar  Col.  teficti  v. 

n/vi   ?-~        '-J-  A-c 103 

Orc!»n.  ?-.•«-«  Mr.t.  Tnsi.  C<».  ▼.  •'"•il. 1-3  Iiixr^.-t-iriai  T-w^  of  Ejicraou.  DocRoa 

Or««,  W«wt^Tn  Coal  Jk  Mi=*C<x.T. -Okli  :-4       t.    <:% T08 

fffrivrj  f'.>i.,  V'.Tt^  T.  'Wa.-.i_i *:<■»  :=iiii-.cii  Sii'-'V  Co.  ▼•  Kzuucr    Oil-i  8M 

Ori'n,  FmnWa  Fire  Ir^.  C>.  T.  lO*'.' -tJl  t'-'istr-i;    A.r.zenc   >,iwnm--«i.ii,    Ben^n- 

frriff.n.    Pbtxnix   Inc.  Co,  of  Hartr.ri   t.         1     c-arc  t.    Cal 333 

rOw..» 431    I=-:"3CriaI  A -■>--.•  i>?!it  C<iaiini<'<:>:a.  }»?fCMrm  

HT.ff,r..  3or:n?««Ul  Fins  t  llaHse  laa.  Co.  '      E-:T>:d  L:x:r  :*r  Co.  t-    CaL.  Ajf. 828 

T.  If  nit    -1.71  I=-isc~a:    A^-a-iecr    C<man-swnn.     RoiMct 

O-^'Ji  w.  Mi--'ar.<i  V»:>t  B.  Ca.  •'Kan.)..  -t^T        S=»r«r  ft  C-x  t.  .Oil. SIS 

CrliT.-h   T,   Ott*!!*  li-.-iZf, Jtil ,  Icd-istrHi;  Ard  :•»«  C'-er=i3S!c»  rf  C«Ii:>.«r^ 

';.rr.n«  '>a».  Lizf.t.  F  .*l  &  I=rr~-3eae  ,     aa.  II -P-^aii  ».  val  Arr K>34 

<■>,    T.   FVviri   of    Edocacoa   cr   City   or  laii-stra:  Ac-:- ••^:  C:"aia:-s': -a  <rf  Califcp- 

Onthn* '0»i.; 12S  na.  O.  L»  Sii:"»r  E»ci»  C-?.  ». -Ca-  ...     3( 

In-i-jstrsal  A«f,'i<att  Cczici:sss>ti  ot  C».:iv«r- 

HatMrty  r,  W<>rfc  rWaaH 11.^'     cia.  Bec!a=ar--=  r>-,^t.  N*.  S^V  ».  vCai.'..  323 

Haa^rr/'f  r^taM.  Ir»  re  iWaah.) ll."?!*    lasills  t.  Ejra,ai  ..Oal.  App.i.... S33 

Ha    .   VVad**  7,  (Oki. r.J»>  Inspirad'J*  Cda^ui.  Cjcjuef  C*.  ▼.  MeB>l«« 

ff».  .-.n»  f.  H»:.'j  -Oki.! 8T4       lAriz.)   lITTSwllSS 

tfn  .not  r.  c.AfZfM.  f»<»  eaaei  lOU.) STi>    low*  Water  Co.  I^cxs  t.  tC«l.  App.> SIT 

Ifa.-.am  ▼,  CUiz^tt  «Oicl.i t*0    laeoace.  Webb  t.  iOr.> W4 

Ha,..4;A  T,  K-.r.n«er  <C;ji.>. 1 

H»,'^7   y.   «i:TJDV/Q«  (ftr.) M4   Jacks  t.  T»T'or  iCaL   Ap?.) S58 

titi'iira  T-  N'ictois  ft  Sr>>j>ard  Co.  <OkU..  745    Ja>-k«oo.  State  t.  'O't!.) 1041 

tlnnA,  Ex   r/art#  <OkL  Cr.  .\rp.» 44J»   Jacobs.  Ex  parte  iCaLt 8W. 

K«r.w«>,  Hrr.  th  Broa.  ftr/)ooer  T.  fKan.»...  4'^'T  Ja-.>  beoo    t.    Nordiwaatcim    Pac    R.    Col 

Unfi.nx  r,   B/Jrinaoa   (CaLj 806       'Cat*  3 

Htf'i.'utn  ftrf'/nting  Co.  t.  DaHes  rCaL  !  Jahn  ft  Cok.  y.  Uocti«ca  Ttvn  ft  Sariaes 

Am/.;    3Wi     Bank   <Wad».> 1137 

Hargia  t.  Panl*«s  adabo) aUlJwcih  Banksrilla  Ziac  Ok  «.  iOkU 1054 


Digitized  by 


Google 


OASES  BBPOBTBD 


XI 


Fane 

James  t.  Coleman  (Okl.) 210 

James  t.  Lueders  (Wasb.) 772 

James,  Sheldon  v.  (Cal.) 8 

James  J.  Stevinsou,  San  Joaquin  &  Kings 

Uiver  Canal  &  Irrigation  Co.  v.  (Cal.).,.  338 

James'  Will,  In  re  (Okl.) 131 

Jarvis  v.  Frey  (Cal.) 4)97 

Jenlcins,  First  Nat.  Bault  v.  (Ol£l.) 6!K) 

Jensen   v.   Lawrence   (Wash.) 7S)3 

J.  K.  Lumber  C<J.,  Stcnniok  v.  (Or.) Ual 

John  Gong  v.  Ton  Toy  (Or.) 50 

Johns-ittlaaville   Co.,    Lobr   &   Traiinell   t. 

(Okl.)  124 

Johnson,  Mutual  Life  Ins.  Co.  y.  (Okl.). . .  .1074 

Johnston,  I'abst  Brewing  Co.  v.  (Okl.) 1:^3 

Johnston,  Reiser  v.  (Okl.) 723 

Joiner,  O'Quinn  v.  ((Jkl.) 142 

Jolly  V.  Fielils  (Okl.) 117 

Jones  V.  Gallagher  K)kl.) 204 

Jorgensen,   VuTcan   Fire  Ins.  Co.  t.  (Cal. 

App.)     835 

J.    R.   Watkins   Medical   Co.   of   Winona, 

Minn.,  V.  (Doombes  (OkL) 1072 

Eartowitz,   American   Surety  Co.  of  New 

York  v.  (Mont.) 685 

Kaster  t.  Superior  Court  in  and  for  Sacra- 
mento County  (CaL  App.) 852 

Kawabe    v.     Continental    Life    Ins.     Co. 

(Wash.) 617 

Keats,  Albright  V.  (Or.) 758 

Keats,  Houston  v.  (Or.) 531 

Keep,  State  v.  (Or.) 036 

Keller,  Oregon  Inv.  &  Mortg.  Co.  v.  (Or.). .  702 

Kelley  v.  Anderson  (Or.) 555 

Kelsay  v.  Kclsay  Land  Co.  (Okl.) 173 

Kelsay  Land  Co.,  Kelsay  v.  (Okl.) 173 

Kemer  v.  Spiegl  (Cal.  App.) 1013 

King,  Stewart  v.  (Or.) 55 

King,  Young  v.  (Or.) 53 

Kingan,  Corbett  v.  (Ariz.) 290 

Kinsolving  t.  Milwaukee  Lumber  Co.  (Ida- 
ho)  567 

Klock  Produce  Co.,  First  Nat.  Bank  v.  (Or.)  9r)5 

Koiidos  V.  Mouser  (OkU 707 

Krebenios  v.  Lindauer  (Cal.) 17 

Kuuklcr,  Indiahoma  Refining  Co.  y.  (Okl.).  894 

Lacky,  Bisbee  y.  (Wash.) 638 

La  Fayette  y.  La  Fayette  (Okl.) 169 

Leisure,-  Chehalis  Coal  Co.  v.  (Wash.) 1158 

La  Junta  Suburban  Land  Co.,  Hess  Flume 

Co.  V.  (Colo.) 246 

Lake  Shore  Duck  Club  v.  Lake  View  Duck 

Club    (Utah)    300 

Lake  View  Duck  Club,  Lake  Shore  Duck 

Club  y.  (Utah) 309 

Lambert,  Town  of  Burlington  y.  (Okl.) 137 

Ijane  v.  Gooding  (Colo.) 245 

Lane,  Security  State  Bank  y.  (OkL) 160 

Larson  y,  Anderson  (Wash.) 774 

Larson  v.  Anderson  Steamboat  Co.  (Wash.)  776 

Larson  v.  Deering  (Wash.) 1119 

Larson  y.  Ottawa  (Kan.) 56.5 

Irfithrop,  Colonial  Refining  Co.  y.  (Okl.) . . .  747 
Latour  Creek  R.  Co.,  Hughes  y.  (Idaho).. .  219 
Lew  Credit  Ck>.,  Hermosa  Beach  Land  & 

Water  Co.  y.  (Cal.) 22 

Lawrence,  Jensen  y.  (Wash.) 79.3 

Lawrence  y.  Mason  (Okl.) 133 

Leavenworth  C!ity  &  Ft  Leavenworth  Wa- 
ter Co.  V.  Leavenworth  (Kan.) 234 

Leavenworth  Terminal  Ry.  &  Bridge  Co., 

Cook  y.  (Kan.). 498 

Lee,  First  State  Bank  y.  (Okl.) 186 

Lee,  Schater  v.  fOkl.) 94 

Leefeld  v.  Leeteld  (Or.) 953 

Lelande,  Pasadena  Park  Imp.  Co.  y.  (Cal.)  341 
J>ver8  y.  Atchison,  T.  &  S.  F.  R.  Co.  (N. 

M.) 1178 

Levi.  Voss  y.,  two  cases  (Cal.) 3.'i9 

Lewis,  Boss  v.  (Cal.  App.) 843 

Libby  v.  Pelham  (Idaho) 575 

Liljefelt  y.  Blum  (Cal.  App.) 384 

I4itdauer,  Krebenios  y.  (Cal.) 17 


Page 

Lingo  y.  Gentry  (Kan.) 476 

Lisenby,  City  of  Long  Beach  v.  (Cal.)....  333 

Lisle  &  Co.,  Garrison  v.  (Old.) 85 

Little,  Bruner  v.  (Wash.) 1166 

Littlefield  Loan  &  Investment  Co.  y.  Walk- 
ley  &  Chambers   (Okl.) 90 

I  Liverpool  &  London  &  Globe  Ins.  C!o.,  Da- 

1     vis  v.  (Or.) 5.34 

Loaiza,  Wright  y.  (Cal.  App.) 309 

Lobb,  Smith  v.  (Cal.  App.) 1026 

Lockwood,  WiUiams  v.  (Cal.) 587 

Logan.  Maxey  v.  (Oklj 131 

Lohr  &.  Trapnell  v.  H.  W.  Jobns-Manville 

Co.  (Okl.). 124 

Loosemore  v.  Baker  (Cal.) 29 

Los  Angeles  Olive  Growers*  Ass'n,  Burt  v. 

(Cal.)   993 

Louis  Sehultz  Co.,  Carlini  y.  (Cal.  App.). . .  366 
Lovell,  George  J.  Birkel  Co.  y.  (Cal.  App.). .  594 

Lucero,  Garcia  y.  (N.  M.) 1178 

Lueders,  James  y.  (Wash.) 772 

Lula,    Seminole   RoU   No.   908   v.    Powell 

(Okl.)  1050 

Lunn  v.  Hellgren  (Wash.) 1147 

Lusk  y.  Botts  (Okl.) ,   172 

Lyon,  Gooding  y.  (Colo.) 564 

McAlester-Edwards    Coal    Co.    y.    Hoffar 

(Okl.) 740 

McCaskey,  State  v.  (Wash.) 1163 

McClellan  y.  Schwartz  (Wash.) 78.3 

McClelland,  I'eck  v.  (Okl.) 73 

McClendon,  Murrow  Indian  Orphans'  Home 

v.  (Okl.)   1101 

McCloud,  State  y.  (Okl.) 1065 

McCracken,  State  v.  (N.  M.) 1174 

McCord  y.  Martin  (Cal.  App.) 1014 

McCuUough  V.   Hoot  (Okl.) 735 

McDonagb  y.  Industrial  Accident  Commis- 
sion of  California  (Cal.  App.) 1024 

McDonald  v.  Rnlston  (Okl.) 405 

McDougald  y.  Wulzen  (CaL  App.) 10.33 

McGQl  v.  McGill  (Kan.) 501 

McGuire  v.  Davis  (Kan.) 480 

Mclnerney  y.  Mack  (Cal.  App.) 867 

Mclninch,  Norton  y.  (Utah) 984 

Mack,  Mclnerney  y.  (Cal.  App.) 807 

McKeehan     y.     Vollmer-Clearwater     Co. 

(Idaho) 256 

McKellar  y.  Beamer  (Okl.) 436 

McIJlughlin  v.  Dugnn  (Okl.) 106© 

McLaughlin  v.  Sbaw  (Okl.) 84 

MacLean,  WoUenshlager  v.  (<3al.  App.) ....  853 

McLcmore,  State  v.  (Kan.) 497 

McPherson,  Glcason  v.  (CaU 3.32 

McQueen  y.  People's  Store  Co.  (Wash.) . . .  626 
Madera  Canal  &  Irrigation  Co.,  Stapp  v. 

(Cal.  App.)  823 

Makemsou  v.  £id wards  (Kan.) 508 

Maloney,  Askay  y.  (Or.) 29 

Maloof  y.  Maloof  (Cal.) ,a30 

Mannix,  San  Diego  Const.  Co.  y.  (Cal.)... .  .325 

Mark,  Wetherby  v.  (W^ash.) 1143 

Marshall  y.  Grayson  (Okl.) 86 

Marshall  y.   Ransome   Concrete   Co.    (Cal. 

App.)    840 

Marshall,  Rude  v.  (Mont.) 293 

Martin  y.  Brunner  (Okl.) 307 

Martin  y.  Cunningham  (Wash.) 793 

Martin,  McCord  v.  (Cal.  App.) 1014 

Martinez   v.   People   (Colo.) 241 

Mason,  Lawrence  v.  (Okl.) 133 

Mason    County,    Stimson    Timber    Co.    y. 

(Wash.)   251 

Mattson,  Burton  y.  (Utah) 970 

Maupin,  Talley  y.  (Okl.) 734 

Maxey  y.  Logan  (Okl.) 131 

Maxson  y.  Ashland  Iron  Works  (Or.) 37 

Mayfield,  Alden  y.  (Cal.  App.) 877 

May  field,  Alden  v.  (Cal.  App.) 382 

Meaeham,  City  Properties  Co.  y.  (Cal.  App.)  593 
Mcndez,  Inspiration  Oinsol.  Copper  Co.  v. 

I     (Arlz.j    278,1183 

Mercer,   Toledo  Computing   Scale   Co.   y. 
i     (Kan.)   480 


Digitized  by 


Google 


xU 


166  PACIFIC  BEPORTEB 


P«sa 
Merchants'  Trort  Co.,  Col«  t.  (CaL  App.)  871 

Methvine  v.  Fisher  (Okl.) 702 

Meyer,  Cahn  &  Talbott,  A.  E.  Baranger  & 

Co.  V.  (CaL  App.) 862 

Mickenham   v.   Gralapp  (Or.) 653 

Middleton,  Perking  v.  (Okl.) 1104 

Midland  Valley  R,  Co.,  Griffith  t,  (Kan.). .  467 

Miller,  Cook  v.  (Cnl.) 316 

Miller  v.  Grayson  (Okl.) 1077 

Miller,  Monntcastle  v.  (Okl.) 1057 

Miller  t.  Roswell  Gas  &  Electric  Co.  (N. 

M.) 1177 

Milner,  Butler  v.  (Kan.) 478 

Milner  v.  Pelham  (Idaho) 674 

Milwaukee  Brewery  of  San  Francisco,  Gay 

V.  (Cal.  App.) 1017 

Milwaukee  Lumber  Co.,  Kinsolvine  ▼.  (Ida- 
ho)    667 

M.   J.   Connell  Co.,   Butte   Miner  Co.  t. 

(Mont.)    296 

Moisan,  Swank  v.  (Or.) 962 

Moler  V.  Chicago,  R.  1.  &  P.  R.  Co.  (Kan.)  488 
Mono  Power  Co.  t.  Los  Angeles  (CaL  App.)  387 

Monroe,  Fiasel  v.  (Cal.  AppO 607 

Montgomery  v.  State  (OkL  Or.  App.) 446 

Montoya  v.  Catron   (N.  M.) 909 

Moody   T.  Thompson   (Okl.) 96 

Mooney,  People  v.  (Cal.) 990 

Morris  ft  Co.  V.  Belkin  (Wash.) 1142 

Morrison  v.'Fidelity  ft  Deposit  Co.  of  Mary- 
land  (Wash.) 1122 

Morse  v.  San  Diero  High  School  Board  of 
Education   of   City   of   San   Diego   (Cal. 

App.)    839 

Mortgage  Trust  &   Savings  Bank,  W,  F. 

Jahn  &Co.  V.  (Wash.) 1137 

Mountain  Home  Lumber  Co.  r.  Swartwout 

(Idaho) 271 

Mountcastle  t.  Miller  (Okl.) 1057 

Mouser,  Kondos  v.  (Okl.) 7ii7 

Mulcrevy,  Shuey  v.  (Cal.  App.) 1019 

Mullen  V.   Noah    (Okl.) 742 

MulUns  T.  Alveolar  Dental  Co.  (Wash.) . .  65 
Muncey,  Pioneer  Investment  &  Trust  Co.  v. 

(Cal.  App.)  591 

Murrow  Indian  Orphans'  Home  ▼.  McClen- 

don  (Okl.) 1101 

Mutual  Life  Ins.  Co.  t.  Johnson  (Okl.). ..  .1074 

National  Americans,  Slitder  t.  (Kan.) 482 

National  Supply  Co.  of  Kansas,  Harmon  T. 

(Okl.)  80 

Nelson  v.  United  Rys.  Co.  (Or.) 763 

New  First  Nat  Bank  v.  Weiser  (Idaho)..  213 

Nichols  v.  Orr  (Colo.) 501 

Nichols'  Will,  In  re  (Okl.) 1087 

Nichols  &  Shepard  Co..  Haltom  v.  (Okl.). . .  745 

Nickle  V.   Beeder  (OkL) 895 

Nienaber,  Roseman  v.  (Kan.) 4!)1 

Nixon  V.  Woodcock  (Okl.) 183 

Noah,  Mullen  v.  (Okl.) 742 

Nolen  v.  F.  O.  Bngstnim  Co.  (Cal.) 340 

Nordlund  v.   Nordlund   (Wash.) 795 

Nordmeyer,  Bruner  v.  (Okl.) 126 

Norris  v.  Dagley  (Okl.) 718 

Northern  Pac.  R.  Co.,  Graves  v.  (Idaho)...  671 
Northern  Pac.  B.  Co.,  Hewitt  Logging  Co. 

V.  (Wash.)    1153 

Northern  Pac.  R.  Co.,  State  v.  (Wash.) 793 

Northern  Pac.  R,  Co..  Toler  v.  (Wash.) 778 

Northern   Redwood  Lumber  Co.   v.   Indus- 

trial  Accident  Commission  (Cal.  App.) . .  828 
Northwestern    Pac.    R.    Co.,    Jacobson    ▼. 

(Cal.)   3 

Norton  v,  Mclninch  (Utah) 984 

Nunnery  v,  BaUey  (Okl.) 82 

Officer  V.  Avery  Mill  &  Lumber  Co.  (Cal. 

App.)   363 

Oklahoma  Corrugated   Steel  &   Iron  Co., 

City  of  Eufaula  v.  (Okl.) 881 

Olcott  V.  Gebo  (Mont.) 300 

Olentine  v.  Backbone  (Okl.) 127 

O.  L.  Shafter  Estate  <3o.  v.  Industrial  Ac- 
cident (^mmission  of  California  (Cal.)..    24 


Pace 

O'Quinn  ▼.  Joiner  (OU.) 142 

Oregon  City,  Portland  By.,  Light  &  Power 

Co.  V.  (Or.) 032 

Oregon  Inv.  &  Mortg.  Co.  v.  Keller  (Or.)  762 
Oregon- Washington  R.  &  Nay.  Co.,  Ricker 

V.  (Wash.) 71 

Orr,  Nichols  V.  (Colo.) 661 

Owen,  State  v.  (Wash.) 793 

Owens,  Griffith  v.  (Idaho) 922 

€>zford  V.   Imperial  Soutbside  Water  Co. 

(CaL  App.) 1023 

Pabst  Brewing  Co.  v.  Johnston  (OkL) 123 

Pacific  Electric  R.  Co.,  Swendsen  v.  (Cal.) .     21 
Pacific  Telephone  &  Telegraph  Co.  t.  Ever- 
ett (Wash.)  650 

Paltro  T.  Gavenas  (Wash.) 1156 

Papesb,  Bates  v.  (Idaho) 270 

I'arrington  v.  Weinberger  (Or.) 442 

I'arrington    v.    Weinberger    (Or.) 528 

Pasadena  Park  Imp.  Co.  v.  Lelande  (Cal.)  341 
Pasadena  Realty  Co.  v.  Clune  (Cal.  App.).  .1025 

Patton,  DaViea  v.  (Cal.  App.) 694 

Paulsen,  Uargis  v.  (Idaho) 264 

Pawhuska  Oil   &  Gas  Co.,  City  of  Paw- 

huska  V.  (Okl.) 1058 

Peale  v.  Clark  (Utah) 981 

Peck,  Bentley  &  Uluistead  Co.  ▼.  (OkL). . . .  880 

Peck  V.  McClelland  (Okl.) 78 

Pelham,  Libby  v.  (Idaho) 575 

Pelham,  Milner  v.  (Idaho) 574 

PeU  V.  Herbert  (CaL  App.) 388 

Pennecard    v.    Giant    Ledge    Mining    Co. 

(Wash.)    629 

People  V.  Barbiere  (CaL  App.) 812 

People  V.  Gibson  (Cal.) , .  585 

People,  Martinez  v.  (Colo.) 241 

People  V.  Mooney  (Cal.) 999 

People  V.  ijtanley  (Cal.  App.) 596 

People  V.  Vaughan  (Cal.  App.) 1031 

People's  Store  Co.,  McQueen  v.  (Wash.)...   626 

Perkins  v.  Middleton  (Okl.) 1104 

Perry  Irr.  Co.,  CJoray  v.  (Utah) «72 

Peter,  Hensen  v.  (Wash.) 1119 

Pfirman  v.  Success  Mining  Co.  (Idaho). ...  216 

Phebus  V.  Vinson  (Okl.) 1087 

Phoeuix    Ins.    Co.    of    Hartford    v.    Griffin 

(Okl.)   431 

Pierce,  State  v.  (Okl.) 132 

Pillsbury  v.  Title  Insurance  &  Trust  Ck>. 

(Cal.)   ;...     11 

Pillsbury's  Estate,  In  re  (Cal.) 11 

Pioneer  Investment  &  Trust  Co.  ▼.  Muncey 

(Cal.  App.)   691 

Plummer,  Agoure  v.  (Cal.) 311 

Porras  v.  State  (Ariz.) 288 

Portland,  EL  &  E  R.  Co.,  Ehnerson  v.  (Or.) .  94tt 
Portland  Ry.,  Light  &  Power  (3o.  v.  Ore- 
gon   CHty    (Or.yj •. 832 

Port  of  Seattle,  Droppelman  v.  (Wash.) .  . .   248 
Postal  Telegraph  Cable  Co.,  Shawnee  Mill- 
ing Co.  V.  (Kan.) 493 

PoweU,   Lula,   iSeminole   Roll  "No.   908   v. 

(Okl.) 1050 

Preston  v.  Dnnn  (Cal.  App.) 603 

Price,  Bates  v.  (Idaho) 261 

Privett,  Bailey  v.  (Okl.) 150 

Prussian  Nat.  Ins.  <3o.,  Wing  Chung  Long 

Ck>.  V.  (Cal.  App.) 358 

Public  Service  Commission,  Stat6  v.  (Wash.)  793 
Public     Utilities     Commission,     Welsbach 

Street  Lighting  Co.  v.  (Kan.) 514 

Puget  Sound  Harbor  No.  16  of  American 
Ass'n  of  Masters  and  Pilots  of  Steam 
Vessels  V.  .^tna  Accident  &  Liability  Co. 

(Wash.)     786 

Puget  Sound  Independent  Tel.  Co.  v.  Ever- 
ett (Wash.) 656 

Purdy  V.  Winters'  Estate  (Or.) 636 

Pyne  v.  Board  of  Com'rs  of  Woodward 
C!ounty  (Okl.) 1043 

Rackley,  Ford  Motorcar  Co.  v.  (OkL) 427 

Railroad  Commission  of  California,  Cibr  of 
Pasadena  T.  (CaL) 856 


Digitized  by  VjOOQIC 


OASES  REPORTED 


ZIU 


Pasf 
Railroad  Commiaaion  of  California,  Civic 

Center  Aaa'n  of  Los  Angeles  v.  (Cal.) 351 

Railroad  Commission  of  State  of  Califor- 
nia, E.  Clemens  Horst  Co.  t.  (CaL) 804 

Baina  t.  Weiler  (Kan,) 235 

Raisch  Imp.  Co.  Cozad  v.  (OL) 1000 

Ralston,  McDonald  v. JOkl.) 405 

RandaU   v.  RandaU  (Kan.) 51G 

Randolph,  State  v.  (Or.) 655 

Randolph    Fruit    Co.    v.    Galbreath    (Cal.  - 

„App.)     859 

Raney  t.  State  Industrial  Accident  Commis- 
sion  (Or.) 623 

Bansome  Concrete  Co.,  Marshall  t.  (Cal. 

Apn.)   846 

Rassieur  t.  Cliff  Mining  Co.  (Colo.) 241 

Rawitzer   t.    First   Trust   Co.   of   Omaha 

(Cal.)    581 

Rawiteer*!  EaUte,  In  re  (Cal.) 581 

Rea,  Bridges  v.  (Okl.) 416 

Rea,  Rudin  v.  (Cal.  App.) 362 

Reclamation  Dist.  No.  dOO  t.  Industrial  Ac- 
cident Commission  of  California  (Cal.)..   323 
Redondo    Beach    Chamber    of    Commerce, 
Warman  Steel  Casting  Co.  v.  (CaL  App.)  8.°>6 

Refder,   N'ickle  v.  (OkL) 8^6 

Rees  V.   Egan  (Okl.) 1018 

Reid,  Remarkis  v.  (Okl.) T28 

Reiser  ▼.  Johnston  (Okl.) 723 

Remarkis  v.  Reid  (Okl.) 728 

Bex  Petroleum  Co.  r.  Black  Panther  Oil 

&  Gas  Co.  (Okl.) 1083 

Rhines  v.  Young  (Wash.) 642 

Rhodes  v.  Tacoma  (Wash.) 047 

Richardson  v.  Seattle  (Wash.) 639 

Bicbardson  t.  Seattle  (Wash.) 1131 

Richardson's  Estate,  In  re  (Wash.).  ..<<,..  776 
Kicker   v.   Oregon-Washington  R.  &  Nav. 

Co.  (Wash.) 71 

Riffe,  Tufts  V.  (Wash.) 788 

Riner  v.  Southwestern  Surety  Ins.  Co.  (Or.)  952 

Robbins,  Uenninghoff  v.  (Mont.) 687 

Robert  Sherer  &  Co.  v.  Industrial  Accident 

Commission  (Cal.) 318 

Roberta  v.  Southern  Surety  Co.  (Kan.)...  40S 

Robertson  t.  Drew  (CaL  App.) &S8 

Robinson,  Harding  v.  (Cal.) 808 

Robinson,  Walker  v.  (Okl.) 1042 

Roblee,  Burbank  Co.  v.  (Wash^ 603 

Rohrbaugb   v.   Cunningham  (Kan.) 471 

Root.  McCuUough  t.  (OkL) 7.'!6 

Raae,Fiz  v.  (Okl.) 145 

Roseman  ▼.  Nienaber  (Kan.) 491 

Roes,  State  ▼.  (Kan.) 6  6 

RoBsen  t.  Vlllanueva  (CaL) 1004 

Roswell    Gas   &   Electric  Co.,    Miller  t. 

(N.  M.)   1177 

Rowland,  State  t.  (N.  M.) 1183 

Rude  V.  Marshall  (Mont.) 298 

Rudin  y.  Rea  (Cal.  App.) 362 

Rnnnels  t.  United  Railroads  of  San  Fran- 
cisco   (Cal.) 18 

Rnth  T.  Witherspoon-Englar  Co.  (Kan.)...  481 

Satot  ▼.  Sabot  (Wash.) 924 

Saccamonno    v.    Great    Northern .  R.    Co. 

(Idaho)    267 

Saser,  Walker  ▼.  (Okl.) 714 

St.  Germain  t.  Bakery  and  Confectionery 
Woricers'     Union,    No.     9,     of     Seattle 

(Wash.)  665 

St  Hill,  Crittenden  v.  (CaLApp.) 1016 

St.  Louis  &  S.  F.  R.  Co.  y.  Driggers  (OkL)  703 
St  Louis  &  S.  F.  R.  Go.  v.  Wm.  Bondies 

&  Co.   (Okl.)..,,, 179 

St  Regis  Lumber  Co.  v.  Turner  Lumber  & 

Mfg.  Co.  (Idaho)  254 

Sampson  y.  Smith,  two  cases  (OkL) 422 

Sanborn  y.  Dentler  (Wash.) 62 

San  Diego  Const  Co.  v.  Manniz  (Cal.)...  825 
San  Diego  High   School  Board  of  Educa- 
tion of  City  of  San  Diego,  Morse  y.  (Cal. 

App.)   839 

San  Joaquin  County  Bldg.  Trades  Council 
of  California,  Oodsil  t.  (CaL  App.)....,.  1035 


Fac* 

San  Joaquin  Light  &  Power  Co.,  Cox  ▼. 

(CaL)  678 

San  Joaquin  &  Kings  River  Canal  &  Irriga^ 

tion  Co.  T.  James  J.  Stevinsoa  (Cal.)....  838 
Santa  F«,  L.  &  E.  R.  Co.  y.  Wichita  Falls 

&  N.  W.  R.  Co.  (Okl.) 168 

Sapiilpa  Co.  V.  State  (Okl.) 119 

Sargent  v.  Corey  (Cal.  App.) 1021 

Savings  Bank  of  Santa  Rosa,  Williams  y. 

(CaL  App.)  366 

Scnndinavian-American    Bank,    Barker    v. 

(Wash.)   618 

Schafer  v.  Lee  (Okl.) 94 

Schmeiser  Mfg.   Co.,   Edgar   Bros.   Co,  y. 

(CaL  App.)  am 

Schramm  y.  Steele  (Wash.) 634 

Scbultz  Co.,  Cnrlini  y.  (CaL  App.) 366 

Schwartz,  McClellan  y.  (Wash.) 783 

Scott  Hubbard  v.  (Or.) 33 

Scouse    V.    Alaska    &    Takima    Inv.    Co. 

(Wash.)     777 

Security  State  Bank  v.  Chandler  (Okl.)...  162 

Security  State  Bank  v.  Lane  (Okl.) 160 

Sellars  v.  Southern  Pae.  Co.  (CaL  App.)...  599 

Severs  y.  Strough  (Okl.) 730 

Shafter  Estate  Co.  v.  Industrial  Accident 

Commission  of  California  (C^al.) 24 

Sharp  V.  Sharp  (Okl.) 175 

Sharshontay  v.  Hicks  (Okl.) 881 

Shaw,  McLaughlin  v.  (Okl.) 84 

Shawnee  Fire  Ins.  Co.  y,  Beaty  (Okl.) , . .  84 
Shawnee  Milling  Co.  v.  Postal  Telegraph 

Cable  Co.   (Kan.) 493 

Sheldon  v.  James  (Cal.) 8 

Sherer  &  Co.  v.  Industrial  Accident  Com- 
mission (Cal.)    318 

Shields  y.  Silver  King  Coalition  Mines  Co. 

(Utah)    ^ 968 

Short,  Campbell  y.  (Okl.) 438 

Shriver,  Atchison,  T.  &   S.  F.  R.  Co.  v, 

(Kan.)   519 

Sbuey  y.  Mulcrery  (Cal.  App.) 1019 

Sights  V.  State  (OkL  Cr.  App) 458 

Silman,  Brinkley-Douglas  Fruit  Co,  y.  (CaL 

App.)  371 

Silver  King  Coalition  Mines  Co.,  Shields  v. 

(UUh)   988 

Simmons,  Halsey  v,  (Or,) 944 

Simpson,  Buck  v.  (Okl.) 146 

Slaton    V.   Chicago,   M.   &   St,   P.   R.   Co, 

(Wa*ih.) 644 

Sluder  v.  National  Americans  (Kan,) 482 

Smith,  American  Bonding  &  Trust  Co.  v. 

(OkL)  890 

Smith  y.  Ompbell  (Or.) 546 

Smith   V.  Easter  (Kan.) 610 

Smith)  Henry  Cowell  Lime  &  Cement  Co,  v, 

(CaL  App.) 1018 

Smith  v. . Hutchinson  Box  Board  &  Paper 

Co.    (Knn.) 484 

Smith  V.  Lobb  (Cal.  App.) 1026 

Smith,  Sampson  v.,  two  cases  (OkL) 4-2 

Smith  v.  State  (OkL  Cr.  App.) 463 

Smith  y.  State  (OkL  Cr.  App.) 753 

Smith  y,  Sumpsey  &  Rosie  (OkL) 1094 

Smith,  Weiffenbach  v.  (Wash.) 613 

Smith  Bros.  &  Cooper  v,  Hanson  (Kan.)..  497 

Smythe,  (Sty  of  Seattle  v.  (Wash.) 1160 

Snoderly  v.  Bower  (Idaho) 265 

Southern  Pac.  Co.,  Sellars  y.  (CaL  App.)  699 
Southern  Surety  Co.,  Roberts  v.  (Kan.).. ..  498 

Southern  Surety  Co.  v.  Smith  (Okl.) 442 

Southwestern  Say.  Loan  &  Building  Ass'n 

of  Las  Vegas  v.  Await  (N,  M.) 1181 

Southwestern  Surety  Ins.  Co.,  Riner  v.  (Or.)  962 
Sparks  v.  Douglas  &  Sparks  Realty  Co, 

(Aril.)    285 

Spicer,  Holt  y,  (Okl.) 149 

Spiegl,  Fordyce  y,  (Cal,  App.) 1014 

Spiegl,  Kerner  y.  (CaL  App.) 1013 

Spokane  &   I.   El   R.   Co.,    Hubenthal  t. 

(Wash.)  .....797 

Springer's  Estate,  In  re  (Wash.) 1134 

Springfield  Fire  &  Marine  Ins.  (3o.  y.  Grif- 
fin (OkL) 431 


Digitized  by  VjOOQIC 


xiv 


106  PACinC  REPORTER 


Page 

Stanley,  People  ▼.  (Cal.  App.)' 606 

Stapp  T.  Madera  Canal  &  Irrigation  Co. 

(CaL    App.) ; 823 

State  T.  Aldrick  (Waah.) 1130 

State  y.  Amsden  (Or.) ;.  {^2 

State,  Arizona  Power  Co.  t.  (Ariz.) ,  27.5 

State  V.  Arnold  (Wash.) 7T7 

State,  Audas  v.  (Okl.  Cr.  App.) 449 

State,  Beck  v.  (Okl.  Cr.  App.) 753 

State  V.  Bell  (Okl.  Cr.  App.) 451 

State,  Billings  v.  (Okl.CrJkpp.) 904 

State  T.  Board  of  Com'rs  of  Ellis  County 

(Okl.)   423 

State  V.  Board  of  Com'rs  of  Rio  Arriba 

County  (N.  M.) 906 

State  T.   Board   of  C^m'ra  of  Wyandotte 

County    (Kan.) 620 

State,  Booth  v.  (OVl.  Cr.  App.) 7.''il 

State  T.  Bridges  (Wash.) 780 

State  V.  Chaplain  (Kan.) 238 

State  V.  Chase  (Wash.) 615 

State  V.  Clancy  (Wash.) 778 

State,  Cole  v.  (Okl.  Cr.  App.) 1115 

State,  Crane  v.  (Okl.  Cr.  Apo.) 1110 

State,  Crosby  t.  (Okl.  Cr.  App.) 445 

State,  Dotson  ▼.  (OV1.  Cr.  App.) fi?2 

Sthte  T.  Dotson  (Wash.) 769 

State,  Dunn  t.  (Okl.) 193 

State,  Bates  v.  (Okl.  Cr.  App.) 77 

State,  Ferrero  v.  (Okl.) 101 

State  T.  Fishback  (Wash.) 799 

State,  Fitzsimmons  v.  (Okl.  Cr.  App.) 4.W 

State,  Flincbum  t.  (Okl.  Cr.  App.) 7.52 

State,  Ford  v,  (Okl.  Cr.  App.) 75 

State,  Graey  v.  (Okl.  Cr.  App.) 442 

State  V.  Hoffman  (Or.) 703 

State,  Holcomb  t.  (Okl.  Cr.  App.) 755 

State  V.  Hopkins  (Mont) 304 

State  T.  Jackson    (Okl.) VHt 

State  V.  Keep  (Or.) 836 

State  V.  McCiiskey  (Wash.) 1163 

State  V.  McClond  (Okl.) 1065 

State  V.  McCracken  (N.  M.) 1174 

State  T.  McLelnore  (Kan.) 497 

State,  Montgomery  v.  (Okl.  Cr.  Ann.) 4Jft 

State  T.  Northern  Pac.  R.  Co.  (Wash.)....  793 

State  ▼.  Owen  (Wash.) 793 

State  T.  Pierce  (Okl.) 132 

State,  Porras  t.  (Ariz.) 2^8 

State  T.  Public  Service  Commission  (Wash.)  793 

State  T.    Randolph   (Or.) 565 

State  V.  Ross  (Kan.) 505 

State  v.  Rowland  (N.  M.) 1183 

State,  Sapulpa  Co.  v.  (Okl.) 119 

State,  Sights  t.  (Okl.  Cr.  App.) 458 

State,  Smith  v.  (Okl.  Cr.  App.) 463 

State,  Smith  v.  (Okl.  Cr.  App.) 753 

State  V.  Sullivan  (Wash.) 1123 

State  V.  Superior  Court  for  King  County  ^ 

(Wash.)  628 

State  T.  Superior  CouK  fof  Thurston  Coun-- 

•  ty  (Wash.1 1126 

State  V.  Superior  Court  of  Chelan  CJouUty 

(Wash.)   781 

State  V.  Superior  Court  of  Qrant  County 

(Wash.) 630 

State  V.  Superior  Court,  Spokane  County 

(Wash.) 60 

State  V.  Tacoma  (Wash.) 66 

State,  Telico  ▼.  (Okl.  Cr.  App.) 70 

State  V.  Twin  Fuils'SaliDott  River  Land 

ft  Water  Co.  (Idaho) 220 

State  y.  Warburton  (Wash.) 6lB 

State  V.  Wilbur  (Or.) 51 

State,  Wilcot  t.  (Okl,  Cr.  App.) 74 

Stater.  Wright  (Wash.) 646 

eute,  Tates  v.  (Okl.  Cr.  App.) 904 

State     Industrial     Acoident     C^fDIUiasion, 

Raney  T,  (Or.) 628 

State  Mot,  Ins.  O.  V.  Greeu  (Okl.) 106 

Steele*   Schramm  v.   (Wash.) 634 

Stennick  v.  J.  K.  Lumber  Co.  (Or.) 951 

Stephens  v.  Daugherty   (Cal.  App.) 376 

Sterling  Fixture  Co..  Brown  v.  (Cal.) 322 

Stettin  T.  Wilson  (Cal.).................      6 


Pas*. 

Stevens,  Chase  t.  (Cal.  App.) .103& 

Stevinson,  San  Joaquin  &  Kings  River  Ca- 
nal &  Irrigation  Go.  v.  (Cal.) 338 

Stewart  v.  King  (Or.) 55 

Stimson    Timber    Co.    ▼.    Mason    County 

(WashJ    261 

Storm.  (JamettT.  (Okl.) .' 401 

Storm,  W.  C.  Dean  Jewelry  Co.  v.  (Okl.).  .1046 

Stout,  Fuller  v.  (Okl.) 898 

Strough,  Severs  v.  (Okl.) 7.W 

Strough,  Yarhola  v.  (Okl.) 72» 

Students'  Express  &  Transfer  (3o.,  D.  Ghir- 

ardelli  O).  v.  (Cal.) 16 

Success  Mining  Co.,  Cnkovch  v.  (Idaho). ..  667 
Success  Mining  Co.,  Ptirman  v.  (Idaho). . . .  216 

Sullivan,  State  t.  (Wash.) 1123 

Sumpsey  &  Rosie,  Smith  t.  (Okl.) .1094 

Superior  Court  for  King  County,  State  v. 

(Wash.)  62S 

Superior  Court  for  Unrston  County,  State 

V.   (Wash.)   1126 

Superior   Court   in   and   for   Los  Angeles 

County,  Betkouski  v.  (Cal.  App.) 1027 

Superior    Court   in    and    for    Sacramento 

(5ounty,  Kaster  v.  (Cal.  App.) 852 

Superior  Court  of  Cbelan  County,  State  t. 

(Wash.)   , 701 

Superior  Ourt  of  Grant  County,  State  t. 

(Wash.)  630 

Superior  Court  of  San  Bernardino  County, 

Ash  t.  (Cal.  App.) 841 

Superior  Court  of   San  Joaquin  Connty, 

Fairbanh  t.  (Cal.  App.) 864 

Superior  Court,  Spokane  County,  State  ▼. 

(Wash.) (» 

Sntcliff  V.  GIbsco  (Kan.) 496 

Swank  T.  Mnlsan   (Or.) 962 

Swartwout,  Mountain  Home  Lumber  Co.  v. 

(Idaho)    271 

Swendsen  v.  Pacific  Electric  R.  Co.  (Cal.)  21 
Swindle,    Ignited    Talking    Macfa.    Co.    v. 

(OkL) 104T 

Tabor  v.  Coin  Mach.  Co.  (Or.) 52fr 

Talley  V.  Maupin  (Okl.) 734 

Tatum  ▼.  Iowa  Water  Co.  (Cal,  App.)....  817 

Taylor  v.  Davis  (Kan.) 486 

Taylor,  Jacks  v,  (Cal.  App.) 858 

Teachout  v.   Bogy   (Cal.) 819 

TeUco  T.  State  ((5kl.  Cr.  App.) 76 

Thacker  T.  Witt  (Okl.) 713 

Thigpen  t.  Deutsch  (Okl.) 901 

Thompson,  Moody  t.  (OkL) 96 

Title  Guaranty  &  Surety  Ca  y.  Coffman, 

Dobson  &  Co.  (Wash.) 620- 

Title  Insurance  &  Trust  Co.,  Pillsbury  t. 

(Cal.)  11 

Toledo   Computing    Scale    Co.    r.    Mercer 

(Kan.)    480 

Toler  y.  Northern  Pac.  R.  Co.  (Wash.)...  778 

Ton  Toy,  John  Gong  y.  (Or.) 50 

Torpedo  Mining  Co.,  Franch  v,  (N.  M.).  ..1172 
Town  of  BnrlinfttOd  V.  Lambert  (Okl.). ...  137 

Tufts  v.  Riffe  (Wash.) 78S 

Tulsa    Rig,    Reel   &   Mfg.    Co.   t.   Arnold 

(Okl.) 13» 

Turner  Lumber  ft  Mfg.  Co.,  St  Regis  Lntn- 

ber  Co.  y.  (Wash,). 2Si 

Twin  FBllt^ftlfflon  River  Land  &  Water 

Co.,  Stater.  (Idaho) 320 

tJntOB    Cent.    UCe   lot.    Co.   T.    Banked 
(Kan.)   23» 

Union  Trust  Sav.  Bank  of  Santa  Rosa,  Wil- 
liams y.  (Cal.  App.) 36» 

United  Railroads  of  San  Francisco.  Run- 
nels y.  (Ceh 18 

United  Rys.  Co,  Nelson  y.  (Or.) 768 

United  States  Gypsum  Co.,  Coyle  r.  (Okl.)  894 
United  States  Supply  Co.  v.  Gillespie  (Okl.)  13d 
United  Talking  Mach.  Co.  r.  Swindle  (Okl.)104r 

Vaden,  W^b  y.  (Okl.) 1045 

Van  Pelt,  Brown  y.  (Okl.) 102  - 

VaagfaoD,  Peopl«  y.  (Oal,  App.) .1081 


Digitized  by  VjOOQIC 


CASES  REPORTED 


XV 


Page 

VillanaeTa,  Roesen  ▼.  (Cal.)..... 1004 

Vincent  v.  Black  (Idaho) 923 

Vinson,  Phebus  v.  (Okl.) 1087 

Virges  v.  E.  F.  Gregory  Co.  (Wash.) 610 

Vollmer-Clearwater  Co.,  Averill  Machinery 

Co.  V.  (Idaho) 253 

Vollmer-Clearwater     Co.,     McKeehan     v. 

adaho)    256 

Voris  V.  Anderson  (Okl.) 213 

Voss  ▼.  I^vi,  two  cases  (Cal.) 359 

Vulcan   Fire  Ina.  Co.   v.   Jorgensen   (Cat. 

AppO 835 

Wader.  Hall  (Okl.) 720 

Wadhnms  &  Co.,  California  Trojan  Pow- 
der Co.  V.  (Or.) 759 

Walker  v.  Baumeister  (Cal.  App.) 10.37 

Wnlker,  Brown  v.  (Kan.) 873 

Walker  v.  Robinson  (Okl.) 1042 

Walker  v.  Sager  (Okl.) 714 

Walkley  &  Chambers,  Littlefield  Loan  ft 

Investment  Co.  v.  (Okl.) no 

Wnrburton,  State  t.  (Wash.) 61B 

Warman    Steel    Casting    Go.    v.    Uedondo 
Beach  Chamber  of  Commerce  (Cal.  App.)  S56 

Watkins  v.  Howard  (Okl.) 706 

Watkins  Medical  Co.  of  Winona,  Minn.,  ▼. 

Coombes   (Okl.) 1072 

W.  C.  Dean  Jewelry  Co.  v.  Storm  (Okl.).  ..K^ltt 
Weatherly   t.   Cloworth   Development  Co. 

(Okl.)   166 

Webb  V.  Isensee  (Or.) 644 

Webb  T.  Vaden  (Okl.) 1045 

Weber,  City  of  Wilson  v.  (Kan.) 612 

Weififenbach  v.   Smith   (Wash.) 613 

Weiler,  Rains  v.  (Kan.) 2.35 

Weinberger,  Parrington  T.  (Or.) 442 

Weinberger,  Parrington  y.  (Or.) 528 

Weleetka    Cotton    Oil   Co.    t.    Brodcshire 

(Okl.) 408 

Wells  v.  Gulp  (Idaho) 218 

Welsbach   Street   Lighting   Co.   v.   Public 

Utilities  Commismon  (Kan.) 614 

Western    Coal    &    Mining   Co.    v.    Green 

(Okl.)   164 

Wetherby  v.   Mark   (Wash.) 1148 

W.  F.  John  &  Co.  V.  Mortgage  Tratt  ft  Sav- 
ings Bank  (Wash.) 11S7 


Page 
Wheeler    ft     Motter    Mercantile    Co.    r. 

Wright  (Okl.) 184 

Wichita  Falls  &  N.  W.  R.  Co.,  Canadian 

River  R.  Co.  v.  (Okl.) 163 

Wichita  Falls  &  N.  W.  R.  Co.,  Santa  F«, 

L.  &  E.  R.  Co.  V.  (Okl.) 108 

Wilbur,  State  v.  (Or.) 51 

Wilcox,  Ex  parte  (Okl.  Or.  App.) 75 

Wilcox  V.  State  (Okl.  Cr.  App.) 74 

Wiley,    Duniway    v.    (Or.)~. 45 

WiUats  V.  Bosworth  (Cal.  App.) 357 

Wm.  Bondips  &  Co.,  St.  Louis  &  S.  F.  R. 

Co.  V.  (Okl.) 179 

Williams  v.  Foreman  (Okl.) 700 

WilliHms  V.  Francis  (Okl.) 699 

Williams  f.  Hawkins  (Cal.  App.) 869 

Williams  v.  Lockwood  (Cal.) 687 

Williams  v.  Savings  Bank  of  Santa  Rosa 

(Cal.  App.) 366 

Williams   v.   Union   Trast   Sav.    Bank   of 

Santa  Rosa  (Cal.  App.) 868 

Wilson,  Stettin  v.  (Cal.) 6 

Wing  Chung  Long  Co.  v.  Pinissian  Nat.  Ins. 

Co.  (Cal.  App.) 358 

Winter's  Estate,  Purdy  v.  (Or.) 5.36 

Witherspoon-Englar  Co.,  Ruth  v.  (Kan.)...  481 

Withycombe,  Benson  v.  (Or.) 41 

Witt,  Thacker  V.  (Okl.) 713 

Wollenshlager  r.  MacLean  (Cal.  App.) ....  853 

Woodcock,  Nixon  v.  (Okl.) 1R3 

Woo  Hah,  Ex  parte  (Cal.  App.) 851 

Work,  Hagerty  v.  (Wash.) 1139 

W.  P.  Fuller  &  Co.  v.  Adams  (Wash.) 623 

Wright  V.  Loaiza  (Cal.  App.) 360 

Wright,  State  v.  (Wash.) 645 

Wright,  Wheeler  ft  Motter  Mercantile  Co. 

V.  (Okl.)    184 

Wulzen,  McDougald  v.  (Cal.  App.) 1033 

Wyoming  Construction  ft  Development  Co. 

T.  Buffalo  Lumber  Co.  (WyoJ 391 

Yarhola  V.  Stroiigh  (Okl.) 729 

Yatee  v.  State  (Okl.  Cr.  App.) 904 

Young  V.  King  (Or.) 53 

Young,  Rhinea  V.  (Wash.) 642 

Zebold  V.  Hurst  (Okl.) 99 

Zimmerman  v.  Brown  (Idaho) 924 


Digitized  by 


Google 


REHEARINGS  DENIED 


[Caiies  in  which  reh<!ariDgs  have  been  denied,  without  the  rendition  of  ft  written  opinion,  since 
the  publication  of  the  original  opinioDs  in  previous  volumes  of  this  Beporter.] 


KANSAa 
Dondelinger  t.  Dondelinger,  165  P.  849. 


MONTANA. 

Barker  ▼.  Condon,  165  P.  809. 

Doty  V.  Reece,  164  P.  542. 

Empire  Theater  Co.  v.  Cloke.  163  P.  107. 

Ferrat  v.  Adamson,  163  P.  112. 

Harrington  v.  Crichton,  164  P.  537. 

Livingston  Waterworks  v.  City  of  Livingston, 
162  P.  381. 

Postal  Telegraph-Cable  Co.  of  Montana  v.  Nol- 
an, 162  P.  169. 

State  V.  Gaimos,  162  P.  696. 

State  ex  rel.  Payne  v.  District  Court  of  Bifth 
Judicial  Dist.  in  and  for  Madison  County,  165 
P.  294. 


OREGON. 

Bagley  v.  Bloch,  163  P.  425. 

Bock  V.  City  of  Silverton,  162  P.  498. 

Caro  V.  WoUenberg,  163  P.  94. 

Fogarty  v.  Hunter,  162  P.  964. 

Greenberg  T.  German  American  Ins.  Co.,  163 

P.  820. 
McClaine  v.  City  of  Silverton.  162  P.  496. 
Roth  V.  Troiitdale  Land  Co.,  162  P.  1069. 
Savage  v.  Scroggin,  162  P.  1061.  " 
Society  of  independent  Doukhobors  t.  Hecker, 

162  P.  851. 
State  V.  Morris,  163  P.  567. 
Ulbrand  v.  Bennett,  163  P.  445. 
Wike  V.  Oregon- Washington  R.  &  Nay.  Co.,  163 

P.  825. 
Williams  v.  Goose  Lake  Valley  Irr.  Co.,  163 

P.  81. 
Wuchter  y.  Fitzgerald,  163  P.  819. 


166  P. 


(xyi)t 


Digitized  by 


Google 


THE 


PACIFIC  REPORTER 

VOLUME  166 


(176  Cal.  606) 

BAIiUDIE  T.  BNOINQER.    (S.  F.  7269.) 

(Supreme  Court  of  California.    June  21,  1917. 

Rehearing  Denied  July  10,  1917.) 

1.  Attacrkent  9=3l2— Scope  of  Rkiocdt. 

Role  that  statutes  authorizing  a  writ  ot 
attachment  only  in  cases  ex  contractu  deny  it 
both  in  actions  ex  delicto  and  in  actions  where 
equitable  relief  as  such  is  sought  does  not  pre- 
vent attachment  from  issuing  where  the  exer- 
cise of  equitable  powers,  as  in  settling  ac- 
counts and  striking  a  balance,  is  incidentally  in- 
volved, if  in  other  respects  the  pleadings  war- 
rant an  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  38,  S9.] 

2.  AlTACHiraNT      «=»7— RiOHT     TO      RElfflDT— 

Suit  bt  Tbdbtee  fob  Stockholdebs. 
Code  Civ.  Proc.  §  537,  providing  that  an 
attachment  may  issue  in  an  action  upon  a  con- 
tract express  or  implied  for  the  direct  payment 
of  money,  did  not  authorize  the  issuance  of  an 
attachment  in  a  miit  by  one  as  trustee  for 
stockholders  of  a  corporation  which  had  for- 
feited its  charter,  where  the  complaint  alleged 
that  defendant  while  acting  in  a  fiduciary  ca- 
pacity by  grossly  fraudulent  misrepresentations 
and  acts  induced  the  corporation  to  sell  to  de- 
fendant shares  of  stock  in  another  corporation 
for  a  mere  fraction  of  their  real  value;  it  being 
an  action  ex  delicto. 

[Bd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {S  24-29.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seavrell,  Judge. 

Action  by  Martha  E.  Hallldle,  as  trustee 
for  the  stockholders  of  the  California  Wire 
Works,  a  corporation,  against  Victor  Engin- 
ger.  From  an  order  discharging  attachment, 
plaintiff  appeals.    Affirmed. 

Osgood  Putnam  and  Wm.  C.  Crittenden, 
both  of  San  Francisco,  and  Chas.  C.  Boyn- 
ton,  of  Oakland,  for  appellant  Cushing  & 
Cushing,  William  H.  Gorrill,  and  Wm.  S. 
McKnlght,  all  of  San  Francisco,  for  respoud- 
tat  , 

HENSHAW,  J.  The  following  statement 
of  this  cause  of  action  Is  plaintiff's  own: 

"The  plaintiff  sues  as  the  trustee  for  the 
stockholders  of  a  certain  corporation  Califor- 
nia Wire  Works  which  has  forfeited  its  charter. 
The  complaint  alleges  facts  showing  in  brief 
that  the  defendant  while  acting  in  a  fiduciary 
capacity,  by  means  of  certain  grossly  fraudu- 
lent misrepresentations  and  acts,  induced  said 
California  Wire  Works  to  sell  to  defendant  75 


shares  of  stock  in  another  corporation  known 
as  the  California  Wire  Cloth  Company  for  a 
mere  fraction  of  its  real  value;  that  the  total 
amount  paid  by  defendant  for  said  stock  was 
$35  per  share,  vis.  $2,460  for  said  75  shares; 
that  within  seven  years  thereafter  defendant  re- 
ceived $47,950  as  dividends  on  said  stock  and 
sold  said  stock  for  a  further  sum  of  $54,250, 
making  a  total  of  $102,200  received  by  defend- 
ant on  said  75  shares  of  stock  so  fraudulently 
obtained  from  said  California  Wire  Works. 
Applying  the  rule  of  compound  interest  at  the 
legal  rate  of  7  per  cent,  per  annum  swells  the 
total  amount  due  from  defendant  to  something 
in  excess  of  $190,000." 

Under  this  complaint  plaintiff  levied  a  writ 
of  attachment  Respondent  moved  to  dia. 
charge  the  attachment;  the  motion  was 
granted  and  this. appeal  followed.  Section 
537  of  our  Code  of  Civil  Procedure  provides 
that  an  attachment  may  Issue  (subd.  1)  "In 
an  action  upon  a  contract,  express  or  Implied, 
for  the  direct  payment  of  money."  Appel- 
lant here  contends  that  her  action  is  upon 
an  implied  contract  for  the  direct  payment 
of  money ;  that  even  if  the  action  be  con- 
sidered an  action  in  equity,  still  as  it  is  up- 
on an  Implied  contract  for  the  direct  pay- 
fuent  of  money  the  attachment  was  legal. 

[1]  The  fact  that  appellant  seriously  main- 
tains this  position  shows  .the  necessity  for 
certain  general  observations  to  clear  the  way 
for  a  true  comprehension  of  the  matter.  The 
first  of  these  general  observations  is  that 
the  writ  of  attachment  as  now  employed  was 
unknown  to  the  common  law,  is  a  creature 
of  legislative  enactment,  and  has  the  scope, 
and  only  the  scope,  whldli  the  Legislature 
has  chosen  to  accord  to  It.  In  some  states 
an  attachment  may  issue  in  all  cases,  in  some 
states  It  may  be  Issued  in  actions  ex  delicto. 
In  some  states  It  may  be  Issued  against  the 
property  of  the  perpetrator  of  fraud,  but  in 
every  state  the  limit  of  the  right  to  the  writ 
is  found  in  the  language  of  the  statute  It- 
self. Therefore  adjudications  of  sister  states 
are  valueless  in  a  consideration  of  the  ques- 
tion, unless  It  be  shown  that  their  statutes 
are  In  terms  substantially  identical  with  onr 
own.  The  next  general  consideration  is  that 
Legislatures  in  establishing  the  simplified 
code  pleading  and  In  thus  abolishing  the 
forms  of  common-law  actions  did  not  destroy, 
and  even  If  they  had  desired  could  not  de- 
stroy, the  essential  characteristics  of  those 
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actions  so  long  as  the  common  law  remains 
the  basts  of  our  jurisprudence.  Anciently, 
no  action  at  law  could  be  brought  without 
the  permission  of  the  king's  writ,  breve  orlg- 
fiaalls,  and  the  writ  itself  limited  with  rigid- 
ity the  controversy  over  which  the  plaintiff 
was  permitted  to  sue.  If  in  a  material  re- 
spect his  declaration  which  followed  depart- 
dl  from  the  terms  of  the  original  writ  the 
variance  was  fatal  as  the  litigant  was  en- 
deavoring to  sue  without  the  i)ermlsslon  and 
sanction  of  the  original  writ.  This  Inevitably 
resulted  In  the  grouping  of  actions  into  Islnds 
and  classes  whose  limitations  were  defined 
by  the  precedents  of  the  original  writs. .  The 
narrow  range  of  these  original  writs  forced 
t^e  adoption  of  the  statute  of  Westminster 
II,  allowing  the  issuance  of  such  writs  In 
cases  similar  to  those  in  which  they  had  pre- 
viously been  Issued,  thus  giving  rise  to  a 
great  numlter  of  new  forms  of  action,  though 
in  well  nigh  all,  being  actions  at  law,  the  re- 
dress sought  was  damages.  One  of  the  great 
divisions  of  these  common-law  actions  was 
the  division  known  as  personal  actions,  in- 
cluding all  those  brought  for  ^eclflc  recovery 
of  goods  and  chattels,  for  damages  or  other 
redress  for  breach  of  contract,  for  wrongs  or 
injuries  of  whatever  description,  and  these 
personal  actions  In  turn  were  divided  into 
actions  ex  contractu  and  ex  delicto,  the  for- 
mer having  to  do  with  the  redress  for  viola- 
tions of  contracts,  the  latter  having  to  do 
with  compensation  for  an  Infinite  variety  of 
personal  wrongs  which  might  be  Inflicted. 
"It  Is  dear  that  before  one  is  able  to  distin- 
guish between  an  action  ex  contractu,  or 
upon  contract,  and  ex  delicto,  or  In  tort,  he 
most  understand  the  essential  elements  of 
each  of  these  causes  of  action  and  their  dis- 
tinguishing feature.  This  distinguishing  fea- 
ture is  not  found  In  the  means  of  accomplish- 
ing an  injury,  nor  in  the  nature  of  the  harm 
or  damage  inflicted,  nor  indeed  is  it  indicated 
by  the  presence  or  absence  of  a  contractual 
relation,  because  It  may  be  necessary  that  a 
certain  contractual  relation  exist  between 
the  parties  In  order  that  a  particular  course 
of  conduct,  e.  g.,  a  degree  of  care  or  negli- 
gence, be  unlawful.  The  distinguishing  fea- 
ture of  a  tort  consists  In  the  nature  of  the 
obligation  which  is  violated.  A  tort,  in  con- 
templation of  English  law,  consists  In  a  vio- 
lation of  a  duty  Imposed  by  the  general  law 
upon  all  persons  occupying  the  relation  which 
is  involved  in  a  given  transaction  or  res  ges- 
tm."  Andrews,  Stephen's  Pleading,  {  61. 
Ilie  remedies  and  recoveries  In  a  common- 
law  action  varied  greatly,  depending  on 
whether  the  action  was  ex  contractu  or  ex 
delicto,  and  partly  for  this  reason  there  grew 
up  a  series  of  legal  fictions  at  common  law 
under  which  in  a  limited  class  of  cases  the 
sttltor  was  allowed  to  select  his  form  of 
action.  The  development  of  these  fictions 
lead  to  the  creation  and  recognition  of  what 
are  known  as  implied  contracts.  In  some  In- 
stances the  action  on  implied  contract  does 


not  In  truth  rest  upon  contract  at  all.  In 
others,  the  contract  may  He  at  the  base  of 
the  wrong  or  may  have  enabled  the  perpetra- 
tor to  have  accomplished  his  wrong.  Thus, 
yrhere  A.  delivers  goods  to  B.  at  B.'s  re- 
quest, even  thou^  B.  never  meant  to  pay 
for  them,  the  Jaw  erects  the  legal  fiction 
that  he  promised  to  pay,  and  he  will  not  be 
heard  to  deny  it  In  the  action  for  quantum 
valebat  In  assumpsit.  But,  upon  the  other 
hand,  if  B.  steal  A.'s  watch,  A.  could  treat 
the  theft  as  a  contract  of  sale  and  sue  in  like 
manner  ex  contractu,  though  In  fact  there 
was  no  foundation  whatsoever  for  the  fiction 
other  than  the  need  of  broadening  A.'s  reme- 
dies. Downs  V.  caty  of  Baltimore,  111  Md. 
674,  76  Atl.  861,  41  L.  R.  A.  (N.  S.)  255,  1» 
Ann.  Oas.  644.  Or  again,  if  B.  In  the  em- 
ploy of  A.  misappropriates  his  money  -or 
property,  while  A.  could  sue  ex  delicto  for 
the  wrong,  he  could,  on  the  other  hand, 
waive  the  tort  and  sue,  again  depending  up- 
on the  nature  of  the  property  converted,  ei- 
ther for  the  value,  for  goods  sold  and  de- 
livered, or  for  money  had  and  received. 
Mpscomb  V.  Citizens'  Bank,  66  Kan.  243,  71 
Pac.  583 ;  Bank  v.  Fonda,  65  Mich.  533,  32 
N.  W.  664.  Nevertheless,  while  in  these  lim- 
ited kinds  of  coses  the  suitor  might  do  ei- 
ther, he  could  not  do  both.  He  had  to  elect 
his  remedy  and  stand  upon  his  election.  If 
he  waived  the  tort  and  sued  In  contract  his 
writ  and  declaration  charged  upon  contract 
only.  If  he  waived  his  contract  and  sued  In 
tort,  the  writ  and  declaration  charged  in 
tort  only.  Next,  let  It  be  remarked  that  the 
common-law  distinctions  between  actions  ex 
contractu  and  actions  ex  delicto  have  not 
been  changed  by  the  permission  to  file  ram- 
bling pleadings  containing  averments  pertain- 
ing to  both  classes  of  actions,  and  even  aver- 
ments addressed  to  equity  alone.  And,  final- 
ly, let  it  be  remembered  that  our  statute, 
and  statutes  like  ours,  grant  a  writ  of  at- 
tachment only  In  cases  ex  contractu,  and 
therefore  deny  It,  both  in  actions  ex  delicto 
and  in  actions  wliere  equitable  relief  as  such 
is  sought  Elliott  V.  Jackson,  3  Wis.  571; 
Thorlngton  v.  Merrick,  101  N.  Y.  5,  3  N.  E. 
794 ;  Ebner  v.  Bradford,  3  N.  Y.  Abb.  Prac. 
(N.   S.)  248. 

With  the  foregoing  In  mind  we  may  ap- 
proach the  consideration  of  our  question  with 
some  hope  of  clear  elucidation.  Drake  (At- 
tachments, §  10.  note)  well  says  In  discussing 
statutes  limiting  attachments  to  actions  aris- 
ing on  contracts,  express  or  implied,  for  the 
recovery  of  money  only,  as  does  ours,  that 
this  language  "leaves  no  room  for  using  It  in 
actions  founded  In  tort,"  and  this  most  mani- 
festly is  true  and  Is  so  declared  in  this  state. 
Babcock  v.  Briggs,  52  Cal.  502;  Walker  v. 
McCusker,  65  Cal.  360,  4  Pac.  206;  Mudge 
V.  Steinhart,  78  CaL  34,  20  Pac.  147,  12  Am. 
St.  Rep.  17;  Bechtel  v.  Chase,  156  Cal.  711, 
106  Pac.  81. 

In  stating  as  we  have  done  that  the  writ  is 
unauthorized  where  the  foundation  of  the 
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action  Is  a  demand  for  equitable  relief,  we 
do  not  mean  to  be  understood  as  saying  that 
where  some  exercise  of  equitable  powers,  as 
iu  settling  accounts  and  striiving  a  balance, 
is  incidentally  Involved  in  the  action  the  at- 
tachment may  not  issue,  if,  in  other  respects, 
■•^  the  pleadings  warrant  it  Our  rule  of  deci- 
sion is  to  the  contrary.  De  Leonis  v.  Etche- 
pare,  120  Cal.  407,  52  Pac.  718;  Kohler  v. 
Agasslz,  99  Cal.  9,  33  Pac.  741.  Therefore  in 
this  complaint  we  will  hold  that  the  facts 
that  an  accounting  as  to  the  amount  of  mon- 
ey which  the  defendant  received  by  way  of 
dividends  and  from  the  sale  of  the  stock  is 
necessary  to  do  Justice  between  the  parties, 
and  that  the  plaintiff  is  suing  as  trustee  for 
the  benefit  of  those  between  whom  another 
accounting  of  the  funds  of  the  judgment  must 
be  had,  will  not  thereby  transform  the  action 
into  one  purely  in  equity. 

[2]  Having  thus  declared  what  this  action 
is  not,  it  is  extremely  easy  to  state  what  it 
is.  It  Is  an  action  ex  delicto  for  fraud.  At 
common  law  it  would  have  been  an  action 
of  trespass  on  the-  case  for  damages  for  de- 
ceit, and  all  the  matters  pleaded  touching 
moneys  derived  from  dividends  and  from  the 
sale  of  property  would  have  been  by  way  of 
proving  special  damage  in  the  particular 
case.  That  it  is  such  an  action  no  doubt  can 
be  entertained.  Kerr,  Fraud,  p.  330,  note; 
Chitty,  Pleading,  'p.  137.  True,  there  are 
allegations,  and  pertinent  allegations,  touch- 
ing the  contract  of  sale  of  the  stock,  but  these 
allegations  are  useful  and  valuable  only  as 
showing  the  relationship  of  the  parties  Vs 
virtue  of  which  the  fraud  was  perpetrated, 
and  not  as  establishing  the  nature  of  the 
action  itself.  So,  too,  the  complaint  charg- 
es the  defendant,  because  of  his  fraud,  as  be- 
ing In  equity  a  trustee;  but  apart  from  the 
consideration  that  it  requires  a  decree  in 
equity  to  Impose  this  trusteeship,  by  the  very 
terms  of  its  equitable  designation  it  Is  a 
trusteeship  arising  in  tort  That  equitable 
designation  is  trustee  ex  delicto  or  trustee 
ex  malefido,  which  In  reality  means  no  trus- 
tee at  all,  and  is  merely  a  convenient  equi- 
table description  of  the  exactions  with  which 
equity  will  force  such  a  wrongdoer  to  comply. 
A  passenger  to  recover  for  Injuries  Inflict- 
ed by  a  common  carrier  must  plead  the 
contract  of  carriage  to  establish  the  rela- 
tionship, but  for  the  Injuries  inflicted  upon 
him  his  action  is  ex  delicto  and  not  ex  con- 
tractu, precisely  as  here  the  contract  of  sale 
is  pleaded  only  to  show  the  method  employed 
to  accomplish  the  fraud.  And  it  may  be  add- 
ed that  if  appellant  will  not  have  it  so,  then 
has  she  pleaded  herself  entirely  out  of  court, 
because,  if  she  Insists  that  this  is  an  action 
ex  contractu,  the  statute  of  limitations  has 
long  since  run  against  it,  for  it  is  to  be  noted 
that  our  statute  extending  the  time  for  the 
commencement  of  an  action  to  within  three 
years  after  the  discovery  of  a  fraud  does 
not  extend  the  time  for  enforcing  contracts. 


express  or  Implied,  but  extends  the  time  for 
commencing  actions  "for  relief  on  the  ground 
of  fraud."  Anciently,  while  equity  relieved 
and  entertained  bills  where  fraud  and  Its 
recent  discovery  were  pleaded,  the  common 
law  was  more  slow  to  do  so,  and  the  rules 
and  statutes  limiting  the  time  for  the  com- 
mencement of  the  action  were  eniforced  with 
much  rigor,  so  that  if  the  discovery  of  the 
wrong  was  delayed  no  action  ex  contractu 
would  be  entertained,  and  so  it  Is  that  Ohltty 
says: 

"And  again,  where  tiiere  has  been  a  fraud  and 
it  is  supposed  that  the  statute  of  limitations 
will  be  set  up  as  a  defense,  an  action  for  the 
fraud  is  preferable  to  the  action  of  assumpBit, 
as  there  is  reason  to  contend  that  the  statute 
only  begins  to  run  from  the  time  the  fraud  is 
discovered."    Chitty  on  Pleading,  'p.  144. 

Wherefore  It  follows  that  the  attachment 
was  properly  discharged.  The  order  appeal- 
ed from  Is  therefore  affirmed. 

We  concur:   MELVIN,  3.;   LORIOAM,  J. 


(176  Cal.  «S) 
JACOBSON  V.  NORTHWESTERN  PAa  R. 
CO.     (S.  P.  7106.) 

(Supreme  Court  of  California.     June  14,  1917. 
Rehearing  Denied  July  14,  1917.) 

1.  Masteb  Ann  Sebvaitt  <8=>1S5(27)— Wabs- 

ING    GiVKIt    BY    UNAUTHOBIZBO    EMPLOY*   — 

Master's  Liabilfty. 
A  master  is  not  responsible  for  the  conse- 
quences of  bad  advice  given  by  a  servant,  whose 
duties  do  not  include  the  giving  of  advice  gener- 
ally. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SJ  418,  419.] 

2.  Masteb  and  Servant  €=>321— Sebvant'B 
Injtjby— Places  fob  Wobk— Invitation  to 
Ube  Ladder. 

A  permanent  ladder,  erected  solely  to  en- 
able employes  to  reach  a  platform,  where  an 
employ^  of  an  independent  contractor  was  told 
b«  should  not  go,  was  not  an  implied  invitation 
for  him  to  use  the  ladder,  which  required  him 
to  pass  through  a  danger  zone,  and  which  was 
unnecessary  for  the  purposes  of  his  work, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  |  1262.] 

8.  Neouoencb  «=92— Action— Necessitt  fob 
Bbeach  of  Obligation. 
To  warrant  the  maintenance  of  an  action  by 
one  for  an  Injury  due  to  negligence,  there  mnst 
exist  some  obligation  toward  plaintiff  which  de- 
fendant has  left  undischarged. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ||  3,  4.] 

4.  Master  and  Servant  4=>330(3)  —  Serv- 
ant's  Injuries   —   CoNTBiBtrroBT   Neqli- 
oence— Sufficiency  op  Evidence. 
Evidence  h^d  sufficient  to  show  that  death 
of  an  independent  contractor's  employ^  was  due 
to  employe's   negligence   in   passing   through  a 
danger  zone,  regarding  which  he  had  been  warn- 
ed, and  which  was  not  necessary  in  performing 
his  work,  and  that  the  employer  was  not  in  any 
respect  negligent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  1272.] 
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5.  NE(ii.;cKSCE  <5=»33(1)— CoNTBiBirroBT  NBQ- 
LK.ESIK— Licensees  and  Tbbspassbbs. 

There  is  no  rule  which  protects  those  who  go 
where  tliey  are  not  invited,  but  merely  with  ex- 
press 01-  tacit  permission,  from  curiosity  or  mo- 
tives of  private  convenience,  in  no  way  connect- 
ed with  their  business. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  45.] 

6.  Nkouoenck  «s>136(5)— Quvsnoic  of  Law 
OB  Fact. 

Ordinarily,  the  question  of  negligence  is  one 
of  fact;  but  where  the  undisputed  evidence  is 
such  that  only  one  inference  can  be  drawn,  or 
is  so  conclusive  that  the  court  should  set  aside 
a  verdict  not  in  accord  therewith,  the  question 
is  one  of  law,  which  warrants  the  court  in  di- 
recting a  verdict 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |§  282-284.] 

7.  Trial  ^=9168  —  Dibection  aw  Verdict  — 
Gbodnus. 

A  directed  verdict  is  proper  whenever,  upon 
the  whole  evidence,  the  judge  would  be  compelled 
to  set  aside  a  contrary  verdict  as  unsupported  by 
the  pvii.ipuce;  .ind  it  is  not  npccssary  that  there 
■hoald  be  an  absence  of  conflict,  but  to  deprive 
tlie  coiirt  of  the  rljjht  to  exercise  such  power, 
the  conQict  must  be  a  substantial  one. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  341,  376-380.] 

8.  Masteb  and  Sebtant  «=>332(1)  —  Ssbt- 

ANT'S  INJUBY — DiBECTION   OF  VERDICT. 

Evidence  showing  that  the  death  of  an  inde- 
pendent contractor's  employ^  resulted  from  his 
own  negligence  in  passing  through  a  danger  zone, 
regarding  which  he  had  been  warned,  held  suffi- 
cient to  warrant  a  directed  verdict  for  defendant, 
[liki.  Note.— For  other  cases,  see  Master  and 
tServant,  Cunt.  Dig.  i  1274.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Oeo.  A.  Sturtevant,  Jud^e. 

Action  by  Evelyn  Jacobson  against  the 
Nortliwestern  PaciQe  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  appeals 
from  order  denying  motion  for  new  trial. 
Affirmed. 

M.  T.  Moses,  of  San  Francisco,  for  appel- 
lant Stanley  Moore,  of  San  Francisco,  for 
resiwndent 

VICTOR  B.  SHAW,  Judge  pro  tem.  Plain- 
tiff, as  tbe  widow  and  sole  heir  of  John  A. 
Jacobson,  deceased,  brought  this  action  to 
recover  damages  for  the  death  of  her  husband 
alleged  to  have  been  caused  by  tbe  negligence 
3f  defendant  At  tbe  close  of  the  evidence 
the  Jury,  upon  direction  of  the  court  so  to 
do,  rendered  a  verdict  in  favor  of  defendant 
In  accordance  with  which  Judgment  was 
entered.  The  appeal  is  from  an  order  of 
court  denying  plaintiff's  motion  for  a  new 
trial. 

The  facts  admitted  by  the  pleadings  and 
established  by  the  evidence  are  as  follows: 

Defendant  owned  a  railroad  in  connec- 
tion with  which  it  maintained  a  power  house 
at  San  Anselmo,  where  it  received  electric 
energy  used  in  the  conduct  of  its  business 
and  the  operation  of  its  road.  At  the  time  in 
question    this    power    house   was   some    80 


feet  long,  extending  east  and  west,  and  32 
feet  wide.  Across  the  rear  or  east  end  there- 
of, and  some  13  feet  above  the  floor,  was  a 
platform  Joining  the  rear  wall  and  extending 
out  therefrom  12  feet  and  6  inches.  On  this 
platform,  and  located  2  feet  from  the  rear 
wall  and  parallel  therewith,  the  defendant 
had  installed  three  high  tension  oil  sets. 
The  space  between  the  outer  line  of  these 
sets  and  the  front  edge  of  said  platform  was 
some  7%  feet.  Back  of  each  oil  set  was  a 
window  through  whldi,  at  a  height  of  5 
feet  above  the  platform,  a  high  tension  wire 
for  conveying  electric  current  entered,  and, 
crossing  over  the  2-foot  space,  extended  down 
into  said  oil  sets.  Except  for  a  small  wood- 
en rod  extending  horizontally  from  each  oil 
set  to  the  edge  of  the  platform,  and  2  feet 
above  the  floor  thereof,  the  7',4-foot  sp.ice  In 
front  of  the  oil  sets  was  free  and  unobstruct- 
ed. On  each  side  of  the  interior  of  the  house, 
18  fe^t  above  the  floor,  and  within  a  few  inch- 
es of  the  walls,  was  a  runway  consisting 
of  a  24-lnch  I-bcam  upon  which  small  rails 
had  been  secured  for  operating  a  crane.  This 
runway,  supported  by  iron  posts  or  columns, 
extended  from  a  point  in  line  with  the  outer 
edge  of  said  platform  at  the  rear  or  east 
end  of  the  building  a  distance  towards  the 
front  of  some  40  feet  At  the  end  of  the 
runway,  on  the  south  side  of  the  building 
and  next  to  the  platform,  the  iron  post  used 
as  a  supporting  column  for  the  beam  was 
provided  with  projecting  spikes  of  iron  as 
steps  for  a  ladder,  thus  affording  a  means  of 
reaching  the  platform.  Defendant,  desiring 
to  extend  the  runway,  upon  which  to  operate 
the  crane,  from  the  point  where  It  ended, 
40  feet  from  the  platform,  to  the  front  of 
tbe  building,  let  a  contract  therefor  to  the 
Pacific  Rolling  Mills  Company,  which  em- 
ployed one  Frederick  A.  Scbauer  as  contract- 
or to  install  the  same.  Among  the  men  em- 
ployed to  do  the  work  by  Schauer  was  John 
A.  Jacobson,  tbe  husband  of  plaintiff  here- 
in, who,  with  others,  commenced  the  work 
of  installation  on  January  9,  1912.  On  the 
morning  of  January  lltb,  Jacobson,  under 
direction  of  the  foreman,  was  engaged  on-  the 
runway  on  the  north  side  of  the  building, 
tightening  the  clips  used  to  hold  the  rails 
on  tbe  l>eam.  Another  employd,  Anderson, 
was  doing  like  work  on  the  south  runway. 
In  reaching  their  work  they  used  an  ordinary 
movable  wooden  ladder,  the  position  of  which 
was  near  the  front  of  the  building.  About 
half  an  hour  before  the  accident  Jacobson  waa 
noticed  at  work  adjusting  the  clips  on  the 
rail  on  the  old  runway,  which  it  seems 
bad  been  loosened  in  installing  the  extension 
or  new  runway.  At  this  time  he  was  at 
work  about  14  feet  from  the  end  of  the  run- 
way at  tbe  platform.  Later  his  groans  at- 
tracted tbe  attention  of  Anderson^  tbe  em- 
ploy^ working  on  the  opposite  side,  who  up- 
on looking  tip  saw  Jacobs<m  standing  Im- 
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mediately  bade  of  the  middle  oU  set  In  the 
2-foot  space  between  the  row  of  oil  sets  and 
the  rear  wall  of  the  building;  his  arm  being 
against  the  high  tension  wire,  whidi  extend- 
ed down  Into  the  oil  set  At  about  the  same 
time  Jacobson  raised  his  head,  touching  a 
wire  extending  through  the  window  5  feet 
above  the  platform,  as  a  result  of  which  he 
recelTed  the  Injury  which  caused  his  death. 

It  clearly  appears  that  the  platform  was 
wholly  disconnected  with  the  work  required 
In  Insialllng  the  extension  of  the  runway,  and 
that  in  performing  the  contract  no  occasion 
existed  for  any  of  the  employes  going  there- 
on; that  on  the  morning  of  January  9th, 
after  the  work  had  commenced,  Mr.  Hatch, 
defendants'  superintendent,  in  conversation 
with  the  contractor's  foreman,  said  to  him, 
"That  staff  up  there  [referring  to  the  plat- 
form] you  want  to  keep  away  from  all  the 
time;"  and  that  Mr.  Oovann,  the  operator 
at  the  power  house,  in  a  conversation  had 
prior  to  the  accident  with  the  contractor's 
foreman  emphasized  the  fact  that  they 
should  keep  off  the  platform,  because  it  was 
a  00,000-voIt  transmission,  and  would  kill 
a  person  within  a  radius  of  4  feet,  admit- 
tedly an  exaggpratlon,  but  well  calculated 
to  warn  the  employes  of  its  dangerous  charac- 
ter. It  furthM  appears  that,  prior  to  his 
completion  of  his  task  of  adjusting  the  rail 
clips,  Jacobson,  actuated  solely  by  curiosity 
or  for  his  own  convenience,  and  in  the  ab- 
sence of  any  means  provided  for  reaching  the 
platform  from  the  end  of  the  runway  upon 
whidi  he  was  working.  Jumped  or  climbed 
therefrom  to  the  front  of  the  platform, 
and,  as  shown  by  hU  footprints  in  the  dust, 
went  in  the  narrow  space  immediately 
back  of  the  middle  oil  set,  where  his  arm 
came  In  contact  with  the  descending  wire, 
as  a  result  of  which  he  was  electrocuted. 

[11  Not  only  was  deceased,  through  his 
employer's  foreman,  warned  by  defendant 
to  keep  away  from  the  platform  upon  which 
were  Installed  wires  through  which  approxi- 
mately 50,000  volts  of  electricity  were  con- 
ducted, but  neither  In  the  installation  of  the 
extension  of  the  runway,  for  which  his 
employer  was  the  contractor,  nor  in  the  per- 
formance of  duties  imposed  upon  him  as 
such  employ^  was  there  any  occasion  for  his 
Kolng  upon  the  platform.  As  showing  a  want 
of  warning,  appellant  directs  our  attention  to 
the  fact  that,  when  the  contractor  and  hla 
foreman  came  to  the  power  house  on  Sun- 
day, before  the  Tuesday  on  which  they  be- 
gan the  work,  one  Galloway,  employed  by 
defendant  as  electrician,  and  who  at  the 
time  happened  to  be  there,  told  them  that  on 
Saturdays  and  Sundays  the  plant  was  operat- 
ed all  day,  and  that  on  week  days  It  ran  be- 
tween the  hours  of  6  and  10  a.  m.  and' 4 
and  8  p.  m.,  and  that  when  In  operation  all 
the  wires  were  hot,  but  there  would  not  be 
any  wires  In  operation  hack  there,  where  they 
were  going  to  do  the  work,  except  a  600-volt 


cable  which  came  in.  It  Is  not  shown  that 
Galloway's  position  as  an  employ^  author- 
ized him  to  bind  defendant  by  the  giving 
of  warnings  or  advice  in  connection  with 
work  at  the  power  house,  which  in  fact  was 
in  charge  of  Hatch  and  Govann.  "A  master 
Is  not  responsible  for  the  consequences  of  the 
bad  advice  given  by  a  servant  whose  duties 
do  not  include  the  giving  of  advice  and  coun- 
sel generally."  Keating  v.  Michigan  C.  R.  R. 
Co.,  97  Mich.  164,  56  N.  W.  346,  37  Am.  St. 
Rep.  328;  Lackat  v.  Lutz,  94  Ky.  287,  22 
S.  W.  218;  HaU  v.  Poole,  94  Md.  171.  60 
Atl.  703.  Moreover,  the  advice  given  by  Gal- 
loway, If  In  so  doing  he  be  deemed  to  have 
acted  within  the  scope  of  his  employment, 
referred,  not  to  the  conditions  where  the 
high  tension  transmission  wires  were  In- 
stalled on  the  platform,'  but  to  conditions 
existing  In  that  part  of  the  building  where 
the  work  was  to  be  done;  added  to  all  of 
which  is  the  warning  given  by  both  Hatch 
and  Govann  at  the  time  when  the  work  was 
actually  commenced. 

[i]  As  heretofore  stated,  the  iron  column 
supporting  the  end  of  the  runway  next  to  the 
platform  was  constructed  as  a  ladder  for  use 
in  reaching  the  platform.  Appellant  Insists 
that  Its  maintenance  was  an  implied  Invita- 
tion to  deceased  to  use  the  column  so  provid- 
ed with  the  spike  steps  in  reaching  the 
ground,  rather  than  retrace  his  steps  over 
the  runway  to  the  movable- wooden  ladder 
used  in  reaching  the  place  of  work.  This 
permanent  ladder,  from  its  nature  erected  for 
the  sole  and  specific  purpose  of  enabling  de- 
fendant's employes  to  reach  the  platform, 
where  deceased  was  told  he  shonld  not  go, 
could  not  be  deemed  an  implied  invitation 
for  him  to  climb  or  Jump  down  from  the 
runway  on  which  he  was  working,  and  go 
through  a  danger  zone  2  feet  in  width  for  a 
distance  of  32  feet  in  order  to  gain  the 
ground,  even  though  that  was  his  object,  as 
to  which  the  record  Is  silent. 

[S-6]  To  warrant  the  maintenance  of  an 
action  by  one  for  an  Injury  due  to  negligence, 
there  must  exist  some  obligation  towards 
the  plaintiff  which  defendant  has  left  undis- 
charged. Schmidt  T.  Bauer,  80  Cal.  665,  22 
Pac.  256,  6  L.  R,  A.  580.  In  the  case  at 
bar,  no  facts  appear  which  tend  to  show  any 
obligation  of  defendant  to  deceased  which  it 
failed  to  discharge.  Indeed,  the  testimony 
of  the  contractor's  foreman,  to  the  effect  that 
In  the  course  of  the  work  of  Installing  the 
runway  they  had  no  occasion  to  go  upon  or 
use  the  platform,  and  that  Jacobson's  act  in 
going  upon  it  was  not  due  to  any  order  ex- 
pressly given,  nor  to  anything  connected  with 
the  work  in  which  he  was  engaged  in  doing, 
is  not  controverted.  Having,  as  stated,  for 
his  own  convenience  and  without  invitation 
on  the  part  of  the  defendant.  Intruded  upon  a 
place  of  danger,  In  which  position  as  to  de- 
fendant he  was,  if  not  e  trespasser,  at  least 
a  licensee,  as  to  whom  defendant  owed  no 
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duty  for  the  vlolatloii  of  which  It  is  liable, 
the  Injury  suffered  must  be  deemed  to  have 
resulted  solely  from  his  own  negUgeiMjp.  As 
said  In  Kennedy  t.  Chase,  119  Cal.  637,  62 
Pac.  33,  63  Am.  St  Rep.  153: 

"We  have  found  no  support  for  any  rule 
[speaking  of  licensees  and  trespassers]  which 
would  protect  those  who  go  whiere  they  are  not 
invited,  but  merely  with  express  or  tacit  permis- 
sion, trom  cariosity  or  motives  of  private  con- 
venience, in  no  way  connected  with  business  or 
their  relations  with  the  occupant" 

To  the  same  effect  are  Means  t.  Southern 
Cal.  Ry.,  144  CaL  473,  77  Pac.  1001,  1  Ann. 
Cas.  206,  Belford  t.  Canada  Shipping  Co., 
35  Hun  (N.  Y.)  347,  Zoeblsch  v.  Tarbell,  92 
Mass.  (10  Allen)  385,  87  Am.  Dea  660,  and 
Thompson  on  Negligence,  {  946. 

[8,  7]  While  ordinarily  the  question  of  neg- 
ligence Is  one  of  fact,  to  be  determined  by  the 
jury,  nevertheless,  where  the  undisputed  evi- 
dence is  such  that  only  one  Inference  can  be 
drawn  therefrom,  or  it  Is  of  a  character  so 
conclusive  that  the  court  should  in  the  exer- 
cise of  its  discretion  set  aside  a  verdict  not  in 
accord  therewith,  the  question  is  one  of  law, 
which  warrants  the  court  in  directing  a  prop- 
er verdict  Davis  v.  Cal.  St  Ry.  Co.,  105  Cal. 
131,  38  Pa&  647 ;  Delaware,  etc.,  R.  R.  Ca  v. 
Converse,  139  U.  S.  469,  11  Sup.  Ct  669,  36  L. 
Bd.  213.  In  Estate  of  Baldwhi,  162  Cal.  471, 
123  Pac.  267,  it  is  said: 

"A  directed  verdict  is  proper,  unless  there  he 
substantia]  evidence  tending  to  prove  in  favor 
of  plaintiff  all  the  controverted  facta  necessary 
to  establish  his  case.  la  other  words,  a  directed 
verdict  is  proper  whenever,  upon  the  whole  evi- 
dence, the  judge  would  be  compelled  to  set  a  con- 
trary verdict  aside  as  unsupported  by  the  evi- 
dence. To  warrant  a  court  in  directing  a  ver- 
dict, it  is  not  necessary  that  there  should  be  an 
absence  of  conflict  in  the  evidence;  but,  to  de- 
prive the  court  of  the  right  to  exercise  this  pow- 
er, if  there  be  a  conflict,  it  must  be  a  substantial 
one." 

[t]  Applying  this  rule  to  the  facts  narrat- 
ed, we  entertain  no  doubt  as  to  the  correct- 
ness of  the  action  of  the  court  In  directing 
a  verdict  for  defendant 

The  order  appealed  from  is  affirmed. 

We  concur:   SLOSS,  J. ;   SHAW,  J. 


(175  Cal.  423) 

STETTIN  V.  WILSON  et  aL     (S.  P.  7278.) 

(Supreme  Court  of  California.     June  11,  1917. 
Rehearing  Denied  July  9,  1917.) 

1  Mechanics'  Liens  ^=3128  —  Right  o» 
Claimant— Lien  on  Fund — Stop  Notice. 
A  claimant  to  a  fund  In  the  hands  of  the 
owner  was  not  precluded  from  sharing  in  the 
fund  because  he  claimed  only  by  virtue  of  stop 
notice  which  he  did  not  follow  by  filing  a  lien 
claim;  the  filing  of  the  notice  in  due  time  oper- 
ating to  impose  a  lien  upon  the  fund,  though 
not  upon  the  realty. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  $  177.] 


2.  Mechanics'  Liens  €=>113(2)  —  Rioht  to 
Lien— Abandonment  of  Contbact. 

That  the  original  contractors  abandoned 
their  contract  before  completion  did  not  preclude 
a  lien  claimant  from  having  and  enfordnj^  a 
lien  created  by  the  filing  of  a  stop  notice, 
against  the  fund  in  an  owner's  hands,  which 
constituted  the  difference  between  the  sum  paid 
the  original  contractors  and  the  value  of  the 
work  and  material  which  the  contractors  had 
furnished. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  |  148.] 

3.  Mechanics'  Liens  ®=3ll3(l)  —  Right  of 
Claimants. 

Where  on  appeal,  in  a  mechanic's  lien  suit, 
it  appeared  that  all  the  claimants  had  filed  me- 
chanics' liens  except  appellant,  whose  chose  to 
rely  on  his  stop  notice,  which  gave  him  a  lien 
on  the  fund  in  the  owner's  hands  inferior  to 
the  liens  of  the  other  claimants,  and  that  the 
other  claimants,  by  failing  to  appeal,  accepted 
an  award  of  a  less  sum  than  they  were  entitled 
to,  thereby  leaving  in  the  owner's  hands  a  sum 
more  than  sufficient  to  satisfy  appellant's  claim, 
the  fact  that,  but  for  such  acceptance,  the  other 
claims  would  have  depleted  the  fund  did  not  pre- 
vent appellant  from  having  his  claim  paid  there- 
from. 

[EM.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  148.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  Countyi  of  San  Francisco; 
W.  M.  Conley,  Judge. 

Action  by  H.  Stettin,  Sr.,  against  William 
F.  Wilson  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Judgment  re- 
versed, with  directions,  in  so  far  as  it  af- 
fected plaintiff. 

William  P.  Hubbard  and  Adolf  Cahen, 
both  of  San  Francisco,  for  appellant  A.  D. 
Keyes  and  Herbert  W.  Erskine,  both  of  San 
Francisco,  for  iremtondents. 

HENSHAW,  J.  This  appeal  is  by  one  of 
the  plaintiffs  in  a  consolidated  mechanics' 
lien  suit  from  the  judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial.  It 
presents  an  unusual  situation.  Wilson,  as 
owner,  made  a  contract  with  Finlayson  and 
Stettin,  general  contractors,  to  do  all  of  the 
work  and  furnish  all  of  the  materials  here 
involved  in  the  erection  of  a  building  in  the 
city  and  county  of  San  Francisco.  The  con- 
tract price  was  $77,21L  The  terms  of  pay- 
ment were  76  per  cent  of  the  value  of  the 
labor  and  material  used  in  the  construction 
of  the  building,  to  be  paid  on  the  first  day 
of  each  month  during  the  continuance  of 
the  contract  and  the  remaining  25  per  cent 
payable  35  days  after  completion  and  ac- 
ceptance, payments  to  be  made  on  written 
certlflcates  of  the  architect  The  contractors 
abandoned  their  contract  on  February  15, 
1911.  At  that  time  they  had  received  $36,- 
020.12.  Before  that  time  certain  notices  to 
withhold,  or  "stop  notices,"  as  they  are  com- 
monly called,  had  been  served  upon  the  own- 
er. Thereafter  lien  claims  were  filed  by 
those  who  had  served  "stop  notices"  and  by 
others.     On  February  20,  1911,  StetUn,  the 
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appellant,  served  upon  the  owner  a  "gtop  no- 
tice" for  $1,645.50.  He  filed  no  claim  of  Hen 
and  prosecuted  bis  action,  not  tberefor 
against  the  real  property  of  the  owner,  but 
against  the  funds  In  the  owner's  hands.  The 
court  found  the  amount  which  had  been  paid 
to  the  contractors  as  above  given,  found  the 
amount  necessarily  expended  by  the  owner 
in  the  completion  of  the  building  as  being 
$35,500,  and  concluded  that  the  fund  in  Wil- 
son's hands  available  to  the  lien  claimants 
was  the  difference  between  the  contract  price 
and  the  two  amounts  above  given,  and  was 
$5,684-88.  It  awarded  this  amount  propor- 
tionately among  the  lien  claimants,  and  ex- 
cluded this  appellant  from  participation 
therein.  It  found  and  adjudged  that  the  total 
amount  of  the  valid  lien  claims  was  $16, 
559.87,  and  It  decreed  that  the  sum  of  $5,684.- 
88,  the  difference  between  .the  contract  price 
and  the  total  cost  of  construction,  was  all 
that  was  secured  by  liens  on  the  property, 
and  gave  personal  Judgment  against  the  con- 
tractors to  the  lien  claimants  for  the  bal- 
ance, amounting  to  $10,874.99.  As  has  been 
said,  it  refused  to  allow  this  appellant  to 
share  in  the  $5,684.88,  and  awarded  him  only 
a  personal  Judgment  against  the  principal 
contractors.  This  Judgment  was  accepted  by 
all  the  other  plaintiffs  saving  this  appellant, 
and  so  to  them  has  become  final.  But  (and 
here  appears  the  singularity  in  this  case) 
the  court  found  that  at  the  time  of  the 
abandonment  by  the  principal  contractors  the 
value  of  the  work  and  material  done  and  fur- 
nished by  the  contractors,  measured  as  near 
as  possible  by  tJie  standard  of  the  whole  con- 
tract price  was  $49,098.27.  Now,  as  ad- 
mitted and  found  by  the  court,  the  total 
amount  paid  to  the  contractors  was  the  sum 
of  $36,036.12,  and  it  inevitably  results  that 
in  contemplatiim  of  law  there  was  in  the 
hands  of  the  owner,  and  available  In  payment 
of  the  demands  of  the  successful  claimants, 
the  difference  between  these  two  amounts, 
or  $13,072.15.  Further,  It  is  argued  that  as 
the  court  erroneously  awarded  to  the  lien 
claimants  whom  it  allowed  to  share  In  the 
fund  only  $5,684.88,  it  necessarily  results  that 
in  contemplation  of  law  there  is  $7,387.28 
in  the  hands  of  the  owner,  which  money,  at 
the  instance  of  the  Jlen  claimants  and  this 
plaintiff,  should  have  been  subjected  to  the 
payment  of  their  demands.  And,  finally, 
that  as  the  other  parties  plaintiff  to  the  ac- 
tion accepted  the  lesser  amount  and  their  ac- 
c^tances  bare  become  final,  the  legal  con- 
clusion Is  unescapable  that  there  is  in  the 
possession  of  the  owner  $7,387.27  subject  to 
Che  lien  which  appellant  acquired  by  virtue 
of  his  "stop  order"  for  the  amount  which  the 
court  found  to  be  due  him,  namely,  $1,645.50. 
Respondents,  while  conceding  as  they  must 
under  the  authority  of  Ganahl  Lumber  Co. 
V.  Welnsveig,  168  Cal.  664,  143  Pac.  1025, 
that  the  sum  of  $13,000  was  in  law  applicable 
and  should  have  been  applied  to  the  payment 


of  the  demands  of  the  Hen  dalmants  make 
answer  that  this  appellant  In  no  event  la 
entitled  to  share  in  that  fund.  Their  reasons 
require  consideration. 

[1]  First,  they  urge  that  the  appellant  is 
not  entitled  to  share  in  the  fund  because  he 
claims  only  by  virtue  of  a,  stop  notice,  and 
did  not  follow  that  notice  by  the  filing  of  a 
lien  claim.  This  position  Is,  however,  unten- 
able under  our  decisions.  The  filing  of  a  stop 
notice  in  due  time  operates  to  Impose  a  lien 
in  favor  of  the  claimant  uiion  the  fund  in  the 
owner's  hands,  and  not  at  all  upon  his  real 
property.  If  the  stop  notice  be  not  filed  in 
time  so  that  there  is  no  fund  upon  which  it 
can  operate,  then,  of  course,  the  attempt  to 
imixMe  the  lien  Is  inefficacious,  and  If  the 
claimant  does  not  in  addition  file  the  lien 
claim  contemplated  by  the  law,  he  obtains 
no  lien  whatsoever  upon  the  real  property  on 
which  he  has  bestowed  labor  or  for  which  he 
has  furnished  material.  This  has  been  ex- 
pressly decided  in  Diamond  Match  Co.  v. 
SUbersteIn,  165  Cal.  282,  131  Pac.  874,  where 
the  matter  la  discussed  In  detaU.  It  is  there 
declared  that: 

"The  right  to  a  recovery  of  the  money  so  gar- 
nisheed  by  the  notice  does  not  depend  upoD  the 
establishment  of  a  lien  (on  the  real  property). 
It  'is  a  cumulative  remedy.' " 

Reference  may  also  here  be  made  to  Wel- 
don  V.  Sup.  Ct,  138  Cal.  428,  71  Pac.  602. 

[2]  Next,  respondents  contend  that  because 
the  original  contractors  abandoned  their  con- 
tract, nothing  was  or  could  become  due  to 
them.  However  that  may  be  as  matter  of 
general  law  in  an  action  after  abandonment 
by  the  original  contractor  against  the  owner, 
for  the  purposes  of  all  subordinate  to  the 
original  contractor,  the  mechanics'  lien  law 
itself  fixes  and  declares  the  law,  and  in  terms 
says  that  in  case  of  abandonment  the  differ- 
ence between  the  sum  paid  to  the  contractor 
and  the  value  of  work  and  material  which  the 
contractor  has  furnished  and  for  which  the 
owner  has  not  paid  shall  be  treated  as  a  fund 
available  to  the  lien  claimants.  Diamond 
Match  Co.  y.  Silberstein,  supra. 

[3]  Next,  respondents  contend  that  the  ap- 
pellant should  not  be  permitted  to  share 
in  this  fund,  because  if  the  court  had  correct- 
ly declared  the  whole  sum  of  $13,072.15  to 
be  due  to  the  lien  claimants  whose  lien  claims 
had  priority  over  the  demand  of  appellant, 
those  claims  in  the  aggregate  would  more  than 
have  absorbed  all  of  this  $13,072.15.  Appel- 
lant's answer  seems  to  be  flawless;  that 
what  in  fact  the  court  did  was  to  award  a 
lesser  sum,  with  which  lesser  sum,  by  virtue 
of  their  failure  to  appeal,  the  other  claimants 
pronounced  themselves  satisfied,  and  that  the 
matter,  therefore,  has  received  final  disposi- 
tion so  far  as  they  are  concerned,  but  cannot 
be  held  to  bind  this  appellant  who  did  not 
consent  and  who  here  asserts  and  shows  that 
there  are  many  thousands  of  dollars  in  the 
bands  of  the  owner  out  of  which  his  lien 
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dalm  tmder  Uie  sltaatlon  existing  should  be 
paid. 

So  much  of  the  Judgment  as  Is  here  In- 
volved in  the  appeal  of  Stettin  Is  rcTersed, 
with  directions  to  the  trial  court  to  enter 
judgment  In  his  favor  against  the  owner  or 
against  his  substituted  representatives  for 
the  amount  which  the  court  found  due. 
There  t>elng  no  attack  upon  that  portion  of 
the  Judgment  In  favor  of  this  appellant  and 
against  the  original  contractors,  it  Is  not  af- 
fected by  this  determination. 

We  concur:  MELVIN,  J. ;  LORIGAN,  J.  , 

aw  Cal.  474)  == 

SHELDON  ▼.  JAMES.    (S.  F.  7835.) 
(Supreme  Court  of  California.    June  14,  191T.) 

1.  MnNiciPAL  Corporations  «=»703(1)— Use 
OF  Streets  —  AuroMOBiut  Ordinance  — 
Construction. 

An  ordinance  requiring  vehicles  to  travel  on 
the  right  side  of  streets  and  near  the  right-hand 
curb  thereof  must  be  reasonably  construed,  aud 
does  not  prohibit  chauffeurs  in  congested  dis- 
tricts from  backing  their  automobiles  into  lim- 
ited parlcing  space. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1509.] 

2.  Trial  ©=252(8)  —  Inappuoabilitt  to 
Evidence — Refusal. 

In  action  for  injury  from  an  automobile  ac- 
cident, a  request  was  properly  refused  which  re- 
lated to  an  ordinance  not  relevant  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  603.1 
8.  Municipal  Corporations  «=>705(1) — Use 

or  Street— Automobile  Accident— Neoli- 

GENCB. 

If  a  chauffeur  badcing  car  toward  the  curb 
did  not  lookin  that  direction  to  ascertain  if  any 
one  was  traveling  upon  or  crossing  the  street  in 
the  immediate  vicinity,  and  in  consequence  ran 
into  and  injured  a  pedestrian,  he  was  guilty  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Mhnicipal 
Corporations,  Cent.  Dig.  g  1515.] 
4.  Trial  «=>267(1)— Befosal  of  Request- 
Modification. 
Refusal  of  a  request  except  in  a  modified 
form  because  it  predicated  negligence  solely  up- 
on the  backing  of  an  automobile  was  proper. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  668-671.] 

6   Municipal     Corporations     ®=»706(H)  — 

Use   of  Street— Accident   from   Backing 

AirtouoBiu^— Failure  to  Give  Signal. 

A  pedestrian  could  not  recover  because  of 

a  chauffeur's  failure  to  give  signals  or  warning 

before  backhig  car,  unless  his  injury  occurred 

because  of  such  omissions. 

[Ed.    Note.— For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  f  1515.] 
0   Municipal  Corporations  <8=>705(1) — Use 
OF  Street— Accident  from  Backing  Auto- 
mobile—Inability  TO  See  Pedestrian. 
The  mere  fact  that  a  chauffeur  could  not 
see  over  the  back  of  his  automobile  would  not 
convict  him  of  negUgence  in  backing  the  mt  if 
he  took  reasonable  precautions  by  looking  back- 
ward to  the  right  and  left  or  by  standing  up 
and  looking.  .,     .  .    , 

[Ed  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1515.] 


7.  Municipal  Gorpokations  «=9705(10)— Usb 
OF  Street^-Pedestrian'b  Duty  in  Cross- 
ing Street. 

A  greater  degree  of  care  is  necessary  upon 
the  part  of  the  pedestrian  who  undertakes  to 
cross  a  congested  highway  other  than  at  the  es- 
tablished crosswalk,  especially  so  if  he  pursues 
a  long  diagonal  route. 

[Ed.   Note.— For   other   cases,    see  Miunicipal 
Corporations,  Cent  Dig.  |!§  1515,  1517.] 

8.  Municipal  Corporations  «=3705(10)-« 
Use  of  Street— Pedestrian's  Duty  iw 
Crossing  Street. 

A  pedestrian  must  use  ordinary  care  m 
looking  to  the  right  and  left  during  all  of  the 
time  that  he  is  crossing  a  street  at  other  than 
the  regular  crossing,  and  such  duty  is  not  fully 
performed  by  merely  looking  to  the  left  or  right 
as  he  steps  upon  the  street 

[Ed    Note.— For   other   cases,   see   Municipal 
Corporations,  Cent  Dig.  fg  1515.  1B17.] 

9.  Municipal  Corporations  i3=>706(6)— Usb 
OF  Street  —  Backing  Automobile  — Con- 
tributory Negligence— Sufficiency  of 
Evidence. 

Evidence  that  a  backing  automobile  made  a 
loud  noise  sufficient  to  attract  attention  of  peo- 
ple upon  the  opposite  side  of  the  street,  and  that 
a  pedestrian  in  crossing  street  at  other  than  the 
regular  crossing  did  not  look,  although  the 
noise  was  such  as  should  have  attracted  his  at- 
tention, before  he  put  himself  in  a  place  of 
danger,  held  sufficient  to  justify  a  finding  of 
contributory  ne^igcnce. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  g  1518.] 

10.  Municipal  Corporations  «=»706(8)^ 
Use  of  Streets— Injury  from  Backino 
Automobile — Instructions. 

Instructions  upon  general  duty  of  i)ede»- 
trian  crossing  street  and  of  automobile  chauf- 
feur backing  his  car  towards  the  curb  held  not 
erroneous. 

[Ed.   Note.— For  other   cases,    see   Municipal 
Corporations,  Cent  Dig.  g  1518.] 

11.  Nkgliqence  (8=»134(1)— Sufficiency  of 
evidence--contbinutoby  negligence. 

Where  evidence  is  as  consistent  with  a  neg- 
lect of  duty  on  the  part  of  an  injured  person 
as  it  is  with  a  neglect  of  duty  on  the  part  of 
the  person  chareed  with  causing  the  injury,  the 
injured  party  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  267.] 

12.  Appeal  and  Brbob  «=»1032(3)— Neces- 
sity OF  Showing  Prejudice— Submission 
OF  Instructions. 

Error  assigned  upon  the  court's  disregard  of 
a  rule  that  instructions  must  be  handed  to  the 
judge  personally  and  a  copy  delivered  to  the  ad- 
>erse  party,  and  that  all  instructions  shall  be 
settled  between  court  and  counsel  before  argu- 
ment to  the  jury  begins,  must  be  shown  to  have 
been  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  g  4050.] 

13  Appeal  and  Error  ®=>544(1)— Necessity 
OF  Bill  of  Exceptions — Submission  of 
Instructions.  , 

Appellant  cannot  complain  of  the  courts 
disregard  of  rules  regarding  submission  of  in- 
structions, on  appeal  from  the  judgment,  where 
appeal  is  supported  by  no  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2412.] 
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14.  Apfxai  Ain>  Ebbob  «=3301— Motion  fob 
New  Tbiait-'^Necxssitt  of  Assioniro  Eb- 
bob. 

ObjectioD  to  court's  disregard  of  rules  re- 
garding snbmissioD  of  instructions  will  not  be 
oonsidored  on  appeal  from  order  denying  new 
trial  where  it  was  not  one  of  the  errors  relied 
on  in  support  of  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1743,  1753-1755.1 

15.  Appeal  and  Ebbob  «=3215(1>— HxRinxsa 
Ebbob— SuBuiBSioN      of      Inbibdotions — 

SUBPBISE. 

Appellant  cannot  complain  of  surprise  in 
instructions  submitted  by  court  in  disregard  of 
rules,  since  he  must  have  known  before  the 
instructions  were  given  that  they  had  not  been 
submitted  to  him  as  required  by  such  rales. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1309,  1310.] 

Department  2.  Appeal  from  Saperior 
Court,  City  and  County  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  Tristam  W.  Sheldon  against  L>. 
L.  James.  Plaintiff  appeals  from  Judgment 
for  defendant  and  from  order  denying  mo- 
tion for  new  trial.    Affirmed. 

.  H.  L.  Clayberg  and  Clayberg  &  Whitmoro, 
all  of  San  Francisco,  for  appellant.  Walter 
fl.  Linfortli,  of  Sau  Francisco,  for  respondent 

HENSHAW,  J.  This  appeal  is  from  the 
Judgment  and  from  the  order  denying  plain- 
tiff's motion  for  a  new  trial.  Tlie  cause  was 
tried  before  a  Jury,  which  gave  its  verdict  for 
defendant.  The  action  was  to  recover  dam- 
ages for  personal  injuries.  The  facts  and 
droumstances  are  the  following:  Powell 
street  runs  northerly  and  southerly  in  the 
dtj  and  county  of  San  Frandsoo.  It  is  cross- 
ed to  the  north  by  Oeary  street  and  to  the. 
south  by  O'Farrell  street  Plaintiff's  office 
was  In  the  Elkan  Gunst  Building,  situated  at 
the  southwest  comer  of  Oeary  and  Powell 
streets.  Plaintiff  had  eaten  liis  lunch  in  a 
bollding  at  the  northeast  comer  of  O'Farrell 
and  Powell  streets,  across  Powell  street  and 
a  block  away  from  his  office.  He  was  late  in 
keeping  an  appointment  at  Ills  office  at  1 
o'clock  of  the  afternoon,  and  so  hurried  back 
by  a  short  cut  Thus  he  did  not  cross  to  the 
northerly  side  of  Powell  street  by  the  cross- 
walk established  for  pedestrians  at  its  Junc- 
tion with  O'Farrell,  nor  yet  did  he  walk  along 
the  east  side  of  Powell  street  to  the  cross- 
walk for  pedestrians  at  Its  Jiuction  with 
Geary  street  To  the  contrary,  he  stepped 
Into  Powell  street  a  short  distance  from  the 
comer  of  O'Farrell  and  proceeded  to  cross 
Powell  street  at  an  acute  angle  and  by  a  long 
diagonal.  In  so  doing  it  is  contended  that  he 
used  all  due  care  and  was  in  the  normal  pos^- 
session  of  all  his  faculties.  Defendant's  auto- 
mobile, of  the  touring  type,  with  hood  lower- 
ed and  projecting  beyond  the  tonneau,  had 
proceeded  down  or  southerly  on  Powell  street 
from  Geary  to  about  the  middle  of  the  block, 
where,  in  front  of  the  Manx  Hotel,  situated 


on  the  west  side,  an  occupant  of  the  automo- 
bile alighted.  The  chauffeur  was  left  alone 
in  the  car.  It  was'  his  duty  to  await  the  re- 
turn of  the  occupant  There  was  vacant 
space  along  the  curb  immediately  to  the  rear 
of  the  place  where  the  automobile  had  stop- 
ped, and  the  chauffeur  proceeded  to  back  his 
car  Into  this  space.  While  so  doing,  plaintiff, 
hurrying  to  his  office  and  neither  seeing  nor 
hearing  nor  knowing  of  the  presence  of  the 
bacldng  automobile,  was  struck  by  the  pro- 
jecting hood  and  thrown  down,  sustaining  the 
injuries  complained  of.  It  was  a  little  after 
midday,  the  street  carried  a  heavy  traffic^ 
and  automobiles  were  parked  along  all  of  the 
west  side  of  Powell  street  saving  at  the  one 
available  space  which  the  chauffeur  sought  to 
occupy.  Powell  street  descends  sharply  to- 
ward the  south,  and  the  grade  up  which  the 
chauffeur  was  thus  bacMng  his  car  was  from 
7  to  10  per  cent 

The  foregoing  sufficiently  presents  the  facts 
necessary  to  an  understanding  of  the  com- 
plaints which  appellant  makes  on  this  appeal. 
These  complaints  are  directed  to  the  instruc- 
tions given  and  refused.  Such  other  facts 
as  may  become  pertinent  to  an  understanding 
of  the  Instructions  will  be  presented  as  calletl 
for. 

[1]  The  court  refused  to  instmct  the  Jury 
as  requested  by  plaintiff  that.  If  It  found 
from  the  evidence  that  defendant's  auto  was 
driven  "backward  in  a  northerly  direction  on 
the  west  side  of  Powell  street,  etc.,  yon  may 
And  defendant  guilty  of  negligence  from  this 
fact  alone."  This  Instruction  is  predicated  up- 
on an  ordinance  of  the  city  of  San  Fran<d8co 
that  every  vehicle  upon  the  streets  of  San 
Francisco  shall  travel  on  the  right  side  of 
such  streets  and  near  the  right-hand  curb 
thereof.  The  instruction  was  properly  re- 
fused. The  ordinance  is  to  be  reasonably  con- 
strued. Its  terms  have  no  reference  to  the 
right  of  chauffeurs  in  congested  districts  of 
thedty  where  the  parking  area  is  limited 
and  the  vacant  spaces  in  that  area  even  more 
limited  to  back  their  automobiles  into  such  a 
limited  space,  and  it  requires  little  knowledge 
of  the  operation  -  of  such  vehicles  to  know 
that  such  backing  is  In  many  instances  the 
only  method  by  which  the  machine  can  be 
worked  into  the  space  and  up  to  the  curb  of 
the  street 

[2]  Another  section  of  this  ordinance  which  ^ 
is  relied  on  declares  it  shall  be  unlawful  to 
propel  "any  vehicle  in  a  backward  direction, 
if,  by  so  doing,  the  free  and  uninterrupted 
passage  of  any  vehicle  or  any  street  car  or 
Interurban  car  shall  be  impeded."  This  has 
absolutely  no  relevancy  to  the  evidence  and 
issues  In  this  case,  and  could  not,  therefore, 
have  been  made  with  propriety  the  basts  of 
any  instruction. 

[3]  The  court  modified  certain  inBtractione 
proposed  by  plaintiff  and  gave  them  in  modl- 
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fled  form.  As  modified,  the  Instructions  were 
unimpeachable,  they  being  In  the  following 
language: 

"In  determining  whether  the  defendant's 
chauffeur  was  guilty  of  negligence  resulting  in 
plaintiff's  injury,  you  should  consider  all  the 
facts  of  the  case,  the  direction  in  which  the  car 
was  traveling,  the  rate  of  speed  it  traveled, 
whether  the  chauffeur  gave  any  signal  or  warn- 
ing before  turning,  or  while  traveling  badc- 
wards,  the  condition  of  the  street,  the  situation 
and  surroundings  of  the  parties,  the  manner  in 
which  plaintiff  was  crossing  the  street,  and 
what  observation,  if  any,  the  chauffeur  made 
while  backing  bis  car." 

"If  the  jury  find  from  the  evidence  that  the 
person  in  charge  of  defendant's  automobile  was 
driving  the  same  backward  in  a  northerly  direc- 
tion on  the  west  side  of  Powell  street,  and  did 
not  look  in  the  direction  that  said  auto  was 
running  to  ascertain  if  any  one  was  traveling 
upon  or  crossing  said  street  in  his  immediate 
vicinity,  and,  in  consequence,  ran  into  and  in- 
jured the  plaintiff,  then  the  defendant  was 
guilty  of  negligence." 

[4-C]  The  court  was  Justified  in  refusing 
to  give  the  instructions  except  in  the  modi- 
fied form— the  first  because  it  predicated  neg- 
ligence, as  did  the  Instiuctlon  which  we  first 
considered,  solely  upon  the  backing  of  the 
automobile,  also  It  charged  the  Jury  specific- 
ally to  find  the  defendant  guilty  of  negli- 
gence if  the  chauffeur  gave  no  signals'  or 
warning  before  starting  backward  and  while 
going  backward,  and  yet  it  is  too  plain  to 
need  discussion  that,  unless  plaintiff  was  in- 
jured because  of  the  absence  of  such  signals, 
such  negligence,  even  if  it  were  proved,  would 
not  have  been  the  contributing  cause  of  his 
injury,  and  the  Jury's  verdict  could  not  have 
I>een  founded  upon  it;  and  the  second  be- 
cause it  directs  the  Jury  to  find  that  defend- 
ant'd  diauffeur  was  negligent  if  he  backed 
his  car  when  "he  could  not  see  over  the  back 
of  said  auto,"  yet  the  mere  fact  that  the 
chauffeur  could  not  see  over  the  back  of  the 
automobile  while  sitting  would  not  in  and  of 
Itself  convict  him  of  negligence  in  the  back- 
ing of  his  car  if  he  took  reasonable  j>recau- 
tions  before  so  doing  by  looking  backward  to 
the  right  and  left,  or  by  standing  up  and  so 
looking  over  the  back  of  his  car. 

The  court  instructed  the  jury  at  the  request 
of  the  defendant  as  follows: 

"Ordinary  care,  or  its  opposite,  neglect,  are 
not  absolute  terms,  but  they  have  reference 
to  times,  places,  and  circumstances,  and  where 
a  plaintiff  is  a  foot  passenger,  crossing  a  street 
where  vehicles  are  numerous,  it  is  his  duty  to 
look  both  ways,  and  the  same  duty  was  imposed 
on  defendant's  driver  in  driving  the  car  back- 
ward." 

The  complaint  which  appellant  makes  of 
this  instruction  is  that  it  contains  the  un- 
jBstlflable  declaration  as  a  matter  of  law  that 
it  is  the  duty  of  a  pedestrian  in  crossing  a 
street  to  look  both  ways,  that  this  duty  is  im- 
posed upon  the  pedestrian  when  about  to 
cross  a  street  (Nlosi  v.  Kmplre  I>aundry  Co., 
117  Cal.  257,  49  Pac.  1S5),  and  that  no  such 
duty  is  incumkeut  on  him  when  actually  on 
the   thoroughfare.     Further,   aiipeUant  con- 


strues the  Instruction  as  asserting  that  "look- 
ing both  ways"  means  looking  backward  as 
w^ell  as  forward,  and  that  such  is  distinctly 
not  the  rule  of  law  as  evidenced  by  cases  like 
Raymond  v.  Hill,  168  Cal.  473,  143  Paa  743. 
It  Is  not  overstating  It  to  say  that  in  the 
present  day  In  the  city  of  San. Francisco  ve- 
hicular traffic  by  automobiles  is  a  hundred 
times  as  great  as  that  by  horse-drawn  ve- 
hicles. Automobiles  have  ceased  to  be  the 
mere  playthings  of  the  rich.  They  have  be- 
come a  part,  and  well-nigh  an  essential  part, 
of  the  business  life  of  a  city.  They  make 
greatly  for  expedition  In  the  transaction  of 
business  and  in  the  accomplishment  of  tliis 
attain  a  speed  far  beyoud  that  of  horse- 
drawn  vehicles.  Business  Ims  adjusted  itself 
to  this  new  mode  of  transportation  and 
would  be  as  little  Inclined  to  abandon  it  as 
it  would  t>e  to  abandon  the  telephone.  Mu- 
nicipal authorities  have,  and  properly  bare, 
recognized  the  necessity  of  regulatory  pro- 
visions controlling  automobile  traffic  for 
the  safety  of  pedestrians,  upon  the  one  hand, 
and  at  the  same  time,  to  the  end  that  the 
traffic  may  not  be  unduly  interfered  with,* 
have  adopted  regulatory  provisions  control- 
ling the  movements  of  pedestrians.  The  most 
familiar  of  these  provisions  Is  the  one  check- 
ing automobiles  or  bringing  them  to  a  full 
st<^  as  they  draw  up  to  intersecting  streets 
in  the  congested  portions  of  the  city,  and  here 
police  officers  are  frequently  stationed  to 
regulate  the  traffic.  It  then  becomes  a  ne- 
cessity for  the  orderly  and  expeditious  move- 
ment of  this  traffic  in  such  congested  dis- 
tricts that  automobiles  should  be  allowed  to 
move  at  reasonable  speed  between  Intersect- 
ing streets.  In  many  municipalities  this  is 
declared  in  terms  without  an  express  limita- 
tion upon  that  speed.  In  others,  to  the  end 
that  such  movements  may  not  be  unduly  im- 
peded and  interfered  with,  the  right  of  cross- 
ing streets  by  pedestrians  is  limited  to  the 
established  crosswalks. 

[7]  No  such  ordinance  has  yet  been  passed 
in  the  dty  of  San  Francisco,  or  at  least  we 
have  not  been  advised  of  its  passage,  but, 
aside  from  the  existence  of  such  an  ordi- 
nance, it  is  palpably  true  that.  In  the  exercise 
of  the  due  care  for  one's  own  protection  which 
the  law  exacts  of  everybody,  a  greater  de- 
gree of  care  is  necessary  upon  the  part  of  the 
pedestrian  who  undertakes  to  cross  a  con- 
gested highway  other  than  at  the  established 
crosswalk,  and  especially  so  if  in  the  act  he 
does  not  essay  a  direct  crossing,  but  pursues 
a  long  diagonal  route. 

rS]  It  is  true  that  in  so  crossing  the  care 
required  of  this  pedestrian  was  especially  di- 
rected to  the  observation  of  vehicles  going 
north  on  the  easterly  side  of  Powell  street 
and  south  on  the  westerly  side,  but  upon 
neither  side  of  the  street  was  he  relieved  from 
the  duty  of  exercising  ordinary  care  to  pro- 
tect himself  against  automobiles  which  might, 
as  they  had  a  perfect  right  to  do,  be  backing 
into  a  vacant  parking  stand.    The  observa- 
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tion  of  ordinary  care  by  such  a  pedestrian  Is 
not  fnlly  performed  by  merely  looking  to  the 
left  or  right  as  he  steps  upon  the  street.  The 
observance  of  that  care  Is  Imperative  upon 
him  during  all  of  the  time  that  he  Is  cross- 
ing. Scott 'V.  San  Bernardino,  etc.,  Co.,  152 
Cal.  604,  93  Pac.  677. 

[9]  Here  It  Is  In  evidence  from  plalntitTs 
own  witnesses  that  the  automobile  in  back- 
ing up  the  grade  made  an  extremely  loud 
and  raucous  noise  sufficient  to  attract  the 
attention  of  people  upon  the  opposite  side  of 
the  street  and  such  as  should  have  attracted 
the  attentl<m  of  the  plaintiff  before  he  put 
himself  in  a  place  of  danger.  If,  then,  un- 
der these  circumstances,  he  did  not  look,  the 
jury  was  JostliQed  In  concluding  that  he  was 
negligent  in  not  having  looked. 

[10, 11]  We  do  not  construe  the  instruction 
given  as  meaning  that  it  is  the  duty  of  a 
pedestrian  to  look  backward,  nor  yet  as  an  ef- 
fort to  standardize  the  law  by  declaring  that 
a  pedestrian  must  constantly  and  continu- 
onsly  be  looking  from  right  to  left.  We  con- 
strue it  to  be  no  more  than  a  declaration 
that  in  the  exercise  of  ordinary  care  It  is  the 
duty  of  such  a  pedestrian  to  look  to  the  right 
and  to  the  left  whenever  he  has  voluntarily 
put  himself  In  a  position  which  may  be  one 
of  peril  coming  from  either  direction,  and  in 
particular  where  he  has  received  adequate 
warning  of  the  likelihood  of  peril.  The  final 
objection  to  this  instruction  namely,  that  it 
declares  the  duty  of  the  pedestrian  and  the 
duty  of  the  driver  to  be  the  same,  and  that 
this  is  an  erroneous  statement  of  the  law, 
is  not  sustainable.  The  court  was  not  here 
attempting  an  elaboration  of  the  duties  of 
either  or  of  both.  It  was  not  attempting  to 
declare  that  in  the  exercise  of  the  due. care 
required  of  each  the  quantum  which  would 
measure  up  to  due  care  was  the  same  as 
to  each.  It  was  merely  stating  so  far  as  the 
chauffeur  was  concerned  the  unimpea(duible 
proposition,  favorable  in  its  terms  to  the 
pedestrian,  that  it  was  the  duty  of  the  chauf- 
feur to  look  carefully  about,  "to  look  both 
ways,"  before  backing  his  car. 

The  court  instructed  the  Jury  as  follows: 

"Where  the  evidence  is  as  consistent  with  a 
neglect  of  duty  or  care  on  the  part  of  the  in- 
jured person  as  it  is  with  a  neglect  of  duty  or 
care  on  the  part  of  the  person  charged  with 
causing  the  injury,  the  injured  party  cannot  re- 
cover in  an  action  for  damages  for  the  injuries 
sustained." 

Appellant  founds  his  objection  to  this  in 
that  it  casts  the  burden  of  proof  upon  the 
idaintiff  not  only  to  show  the  negligence  of 
the  defendant,  but  to  show  his  own  absence 
of  contributory  negligence,  and  it  is  said 
that,  while  this  instruction  given  in  the  case 
of  Peterson  v.  BaUantlne,  205  N.  Y.  32,  88  N. 
B.  202,  39  L.  R.  A.  (N.  S.)  1147,  Is  a  sound 
declaraticm  of  the  law  because  in  the  state  of 
New  York  the  burden  of  proving  these  things 
is  on  the  plaintiff,  the  rule  being  to  the  con- 


trary in  California  touching  the  burden  of 
proving  contributory  negligence,  the  instruc- 
tion was  erroneous.  The  difficulty  with  this 
objection,  however,  is  that  the  instruction 
baa  not  the  slightest  reference  to  the  burden 
of  proof  at  all,  but  deals  only  in  general 
and  unimpeachable  terms  with  the  weight 
and  effect  of  evidence. 

It  is  contended  that  the  instructions  are 
inconsistent  with  each  other.  It  would  serve 
no  useful  purpose  to  set  forth  these  asserted 
contrary  Instructions  at  length.  So  doing- 
would  only  establish  the  hypertechnicality 
and  unsoundness  of  the  attack. 

[12]  Finally,  a  reversal  is  sought  upon  the 
ground  that  the  court  disregarded  one  of  its 
own  rules  which  provides  that  Instructions 
proposed  by  either  party  shall  be  bapded  to 
the  Judge  personally  and  a  copy  thereof  de- 
livered to  the  adverse  party,  and  that  all  in- 
structions to  the  Jury  shall  be  settled  betwe^i 
court  and  counsel  before  argument  to  the 
Jury  begins.  Aside  from  the  fact  that  be- 
fore appellant  can  Justly  ask  a  reversal  up- 
on this  ground  he  must  show  injury  from  a 
nonobservance  of  the  rule,  and  here  shows 
none,  It  may  be  added  ttiat  the  asserted  error 
is  not  before  this  court.  i 

[13, 14]  It  cannot  arise  on  the  appeal  from 
the  Judgment,  for  it  is  suM)orted  by  no  bill 
of  exceptions.  It  cannot  arise  in  the  appeal 
from  the  order  denying  the  motion  for  a  new 
trial ;  as  it  is  not  one  of  the  errors  or  irregu- 
larities relied  on  in  support  of  that  motion. 

[1  J]  Nor  can  appellant,  charged  with  knowl- 
edge of  this  rule,  since  be  here  relies  upon  it, 
rest  his  contention  upon  any  surprise,  since 
he  must  have  known  before  the  instructions 
were  given  by  the  court  to  the  Jury  that  they 
had  not  been  submitted  to  him. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    MELVIN,  J,;   LORIOAN,  J. 


(176  Cal.  4S4) 

In  re  PILLSBURX'S  ESTATE. 

PILLSBURY  et  al.  v.  TITLE  INS.  it 
TRUST  CO. 

(U  A.  4399.) 

(Supreme  Court  of  California.     June  18,  1917.) 

1.  Exemptions  9=>S&  —  Pbocekds  ot  Lira 

PoLicxES— Waives. 
Code  Civ.  Proc.  f  600,  gubd.  18,  enumerat- 
ing, among  property  exempt  from  execution  or 
attachment,  all  moneys,  etc.,  arising  from  life 
insurance,  and  section  1466,  declaring  Uiat  on 
return  of  inventory,  or  at  any  subsequent  time, 
the  court  may  on  petition  set  apart  for  the  use 
of  decedent's  surviviug  minor  children  all  prop- 
erty exempt  from  execution,  do  not  work  an 
exemption  from  execution,  in  favor  of  a  de- 
cedent's minor  children,  of  the  proceeds  of  life 
insurance  policies,  but  merely  grant  a  privilege 
which  the  possessor  may  waivo  or  exercise  at 
his  pleasure. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  I  112.) 
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2.  Adoption  «=321— Status  of  Adoftxes  as 
Hbibs. 

Where  the  adoption  of  minor  children  fol- 
lowed tbe  death  of  their  father,  it  did  not  af- 
fect their  status  as  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  S{  36,  36,  38-40.] 

3.  ESxEimiDNs  ^s>30— Pebsons  Eniitijcd. 

On  adoption  after  their  father's  death,  minor 
children  not  only  became  members  of  the  family 
of  the  adopting  parents,  but  ceased  to  be  of  the 
family  of  their  deceased  father,  so  that  they 
ceased  to  be  of  the  classes  for  which  property 
may  be  set  aside  as  exempt  from  execution,  the 
widow  and  family  of  deceased,  and  no  considera- 
tion of  hardshin  on  the  minors  can  operate  to 
modify  the  Ic^al  ^ect  of  their  dianged  status, 
the  presumption  being  that  the  court  of  equity 
in  its  adoption  decree  acted  for  their  best  in- 
terests. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Die  I  84.] 

4.  Physicians  and  Subobons  ^s>18(1)— Ac- 
tions FOB  MaLPBACTICE— TOBT. 

An  action  for  malpractice  may  have  its 
basis  either  in  a  willful  injury,  an  injury  occa- 
sioned by  negligence,  or  in  the  doing  of  that 
which  is  forbidden  by  positive  law,  sounding  in 
tort  in  every  instance. 

[Ed.  Note.— For  ■  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {  34.] 

5.  JuDOMENT  «=>273(5)  —  Judgment  Nunc 
Pbo  Tunc-»-Death— Statute. 

Under  Code  Civ.  Proc.  |  68©,  declaring  that 
if  a  party  dies  after  verdict  or  decision  upon 
issue  of  fact  and  before  judgment,  tlie  court 
may  render  judgment,  where  a  physician  was 
sued  for  malpractice,  filed  answer,  and  moved 
for  change  of  venue,  which  was  denied,  and  did 
not  appeal  from  the  order  of  denial,  and  the 
time  for  appeal  bad  expired  before  bis  death  by 
accident,  he  having  waived  trial  by  jury  and  ac- 
cepted notice  of  trial,  but  not  having  appeared 
or  been  represented  at  trial,  which  was  conclud- 
ed two  days  before  his  death,  the  trial  court, 
ignorant  of  the  death,  entering  judgment  against 
deceased  two  days  thereafter,  on  being  advised 
of  the  death,  the  court,  on  plaintiff's  motion, 
and  against  the  opposition  of  the  deceased  phy- 
sician's administrator,  properly  entered  the  same 
judgment  for  plaintiff  nunc  pro  tunc  as  of  tho 
day  of  the  submiBsion  of  the  cause  for  determi- 
nation. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  629.] 

6.  Executors  and  Administbatobs  «=>242  — 
Duty  to  Heib. 

A  trustee,  such  as  an  executor  or  adminis- 
trator, is  under  no  duty  to  his  benefidaiy  to 
seek  to  compel  a  creditw  to  accept  less  than 
his  Just  demand. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Frederick  W.  Houser,  Judge. 

In  the  matter  of  tbe  estate  of  E.  S.  PUls- 
bury,  deceased,  wherein  A.  C.  Pillsbury  and 
wife,. as  guardians  of  Ernest  Sargent  Pills- 
bury  and  others,  minors,  filed  objections  and 
exceptions  to  tbe  account  as  administrator  of 
tbe  Title  Insurance  &  Trust  Company,  a 
corporation,  and  a  petition  asking  that  life 
insurance  money  collected  by  it  I>e  set  apart 
to  the  minors  as  property  exempt  from  ex- 
'  ecntlon.  From  decree  refusing  so  to  do,  peti- 
tioners appeal    Affirmed. 

W.<Iliam  A.  NnnUst,  William  C.  Crittenden, 
and  W.  M.  Simmons,  all  of  San  Francisco,  for 


appellants.  Lee  C.  Gates,  Clarence  L.  Varlel, 
Edmund  W.  Pugh,  and  O'Melveny,  Stevens  tt 
MUllkln,  all  of  Los  Angeles,  for  respondent 

HENSHAW,  J.  B.  S.  Pillsbury  died  Intes- 
tate in  an  automobile  accident  in  which  also 
his  wife  .was  killed.  He  survived  ber  and 
left  surviving  blm  three  minor  children,  the 
eldest  about  the  age  of  14  yeara  His  life 
was  insured,  the  face  values  of  his  seven 
policies  amounting  to  ^7,000.  They  were 
all  payable  to  bis  wife,  and  in  the  event  of 
ber  predecease  then  to  his  executors,  admin- 
istrators, or  assigns.  Tbe  proceeds  of  these 
policies  therefore  fell  into  his  estate,  and 
upon  them  bis  estate  realized  over  $24,000, 
wblch  passed  into  tbe  bauds  of  its  adminis- 
trator. 

A.  C.  Pillsbury,  a  brother  of  tbe  deceased, 
applied  for  letters  of  administration  on  Sep- 
tember 14,  1911,  and  bis  application  was  de- 
nied on  October  6, 1911.  On  that  date,  bow* 
ever,  A.  C.  Pillsbury  and  bis  wife  were  ap- 
pointed guardians  of  tbe  persons  of  the  mlnw 
children  of  deceased,  and  tbe  Title  Insurance 
&  Trust  Company,  tbe  respondent  herein,  was 
appointed  guardhm  of  their  estates.  Then 
on  November  13,  1911,  these  minors  were 
legally  adopted  by  A.  C.  Pillsbury  at  Oakland, 
in  the  county  of  Alameda,  state  of  California. 
Thereafter,  and  on  tbe  24tb  day  of  November, 
1911,  letters  of  administration  were  issued 
to  tbe  Title  Insurance  &  Trust  Company. 
This  was  tbe  first  and  only  appointment  of 
an  administrator.  On  December  2S,  1912, 
this  administrator  filed  its  first  and  final  ac- 
count of  its  administration,  which  final  ac- 
count showed  disbursements  of  a  large  part 
of  tbe  moneys  derived  from  the  Insurance 
policies  in  payment  of  the  approved  claims 
of  creditors.  On  September  26,  1913,  A.  O. 
Pillsbury  and  bis  wife,  as  guardians  of  these 
minors,  filed  amended  objections  and  excep- 
tions to  this  account,  and  on  the  same  date 
filed  an  amended  petition  asking  that  the 
life  insurance  money  collected  by  the  admin- 
istrator be  set  apart  to  tbe  minors  as  prop- 
erty exempt  from  execution.  This,  after 
hearing  in  which  testimony  was  taken,  tbe 
court  in  probate  refused  to  do,  and  this  ap- 
peal has  followed. 

Appellants'  first  contention  is  that  by  force 
of  our  statutes  this  insurance  money  was  set 
aside  to  the  minor  children  of  deceased ;  that 
tbe  administrator,  .whose  duty  it  was  to  col- 
lect It,  bad  no  other  or  further  power  of  dis- 
position over  it  than  to  see  that  it  went  to 
tbe  minors  as  property  exempt  trom  execu- 
tion. Tbe  sections  of  our  Code  of  Civil  Pro- 
cedure wblcb  control  tbe  matter  are  section 
690,  subdivision  18,  wbidi,  in  enumerating 
tbe  kinds  of  property  exempt  from  execution 
or  attachment,  specifies  "all  moneys,  benefits, 
privileges,  or  immunities  accruing  or  in  any 
way  growing  out  of  any  life  insurance,"  etc., 
and  section  1466  of  tbe  same  Code,  wblcb  de- 
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Clares  that  "upon  the  return  ot  the  Inventory, 
or  at  any  subsequent  time  during  the  admin- 
istration, the  court  may  on  petition  therefor, 
set  apart  for.  the  use  of  the  surrivlng 
•  •  •  minor  children  of  the  decedent,  all 
the  property  exempt  from  execution." 

[1]  The  construction  of  these  laws  for 
which  appellants  contend  Is  that  ex  proprlo 
vlgore  they  work  a  setting  apart,  an  exemp- 
tion from  execution,  and  that  they  operated 
with  this  force  Immediately  upon  the  death 
of  the  deceased.  But  to  this  answer  must  be 
made  that  such  a  construction  never  has  been 
given  to  these  laws,  but,  to  the  contrary,  they 
have  always  been  construed  as  granting  mere- 
ly a  privilege  which  the  possessor  of  the 
privilege  may  waive  or  exercise  at  his  pleas- 
ure. Thus  In  the  early  case  of  Borland  v. 
O'Neal,  22  Cal.  505.  It  is  said : 

"The  exemption  of  property  from  sale  on  eze- 
eation  is  a  personal  right  which  the  debtor  may 
waive  or  claim  at  his  election." 

To  the  same  effect  are  Keybers  v.  Mc- 
Comber,  67  Cal.  395.  7  Pac.  838,  and  Stanton 
V.  French,  83  Cal.  195,  23  Pac.  355.  In  the 
matter  of  the  probate  of  an  estate  the  govern- 
ing principle  in  construing  section  1465,  Code 
of  Civil  Procedure,  is  the  same  In  the  case  of 
all  other  exempt  property  as  It  la  In  the  case 
of  a  homestead,  and  as  to  the  homestead  It 
has  uniformly  been  declared  that  It  is  but  a 
privilege,  and  a  privilege  which  must  be  ex- 
ercised in  time.  It  is  not  a  vested  right,  but 
one  whose  validity  Is  to  be  determined  In 
most  instances  by  the  conditions  which  exist 
at  the  time  the  application  is  made.  Estate 
of  Boland,  43  Cal.  640 ;  Estate  of  Moore,  57 
Cal.  446;  Estate  of  Moore,  57  Cal.  437.  "In 
no  case  can  the  right  be  said  to  be  fixed  be- 
fore the  date  of  the  application."  Estate  of 
Beywood,  149  CaL  129,  84  Pac.  884.  The 
absolute  Identity  in  principle  betwem  the 
setting  apart  of  a  homestead  under  section 
1466,  Code  of  Civil  Procedure,  and  the  set- 
ting apart  <tt  all  other  property  declared  to 
be  exempt  from  execution,  is  announced  and 
established  in  Estate  of  Moore,  67  Cal.  446. 

Appellants  next  insist  that  as  the  applica- 
tion on  behalf  of  the  minors  to  have  this 
insurance  fund  set  apart  as  property  ex- 
empt from  execution  was  timely  made,  In 
that  It  was  made  while  the  children  were 
still  minors  and  made  before  the  settlement 
of  any  of  the  administrator's  accounts,  it  is 
the  duty  of  the  court  to  treat  the  fund  as  still 
In  the  possession  of  the  administrator  and  to 
order  that  It  be  set  apart  as  prayed  for.  But 
to  this  resiiondent  answers  that  the  moment 
the  children  were  legally  adopted  by  A.  C. 
Plllsbury  and  his  wife  they  ceased  to  be  of 
the  family  of  E.  S.  Plllsbury,  deceased,  and 
therefore  ceased  to  be  of  the  classes  for  .which 
alone  property  may  be  set  apart  as  exempt 
from  execution.  Those  classes,  as  defined  iu 
Estate  of  Boland,  43  Cal.  649,  are  'two  class- 
es ;  the  widow  and  the  family  of  the  deceas- 
ed." That  the  law  contemplates  that  its  be- 
n^cence  In  the  matter  of  these  exemptions 


shall  be  extended  only  to  these  classes,  our 
decisions  leave  no  doubt 

"The  objects  of  administration  are:  First,  to 
support  the  family  for  a  period;  second,  to  set 
apart  a  homestead  to  the  family;  third,  tg  pay 
the  expenses  of  administration;  fourth,  to  pay 
the  debts  of  the  deceased;  fifth,  to  distribute 
the  balance  of  the  estate  to  those  who  take  it 
by  law."  Estate  of  Moore,  57  CaL  437.  "The 
manifest  object  of  the  section  (14(8S)  is  the  sup- 
port of  the  family,  and  to  make  provision  for 
their  support  and  maintenance.  '  These  demands 
of  the  family  are  deemed  superior  to  those  of 
heirs  or  creditors."  Keyes  v.  Cyrus,  100  Cal. 
322,  34  Pac.  722,  38  Am.  St  Rep.  298.  "When 
the  widowM3rac«  D.  Still,  *  •  •  intermar- 
ried with  William  Webb,  she  lost  her  right  to 
have  a  homestead  carved  out  of  the  property  of 
the  estate  of  her  deceased  husband ;  *  *  * 
and  when  all  the  minors  except  Samuel  W.  Still 
reached  their  majority  without  an  application 
for  a  homestead  having  been  made  for  or  on 
their  behalf,  their  rights  were  similarly  lost." 
Estate  of  Still,  117  Cal.  509,  49  Pac.  ivS. 

That  insurance  money  stands  in  precisely 
the  same  category  as  other  properties  of  an 
estate  which  may  be  exempted  is  also  estab- 
lished beyond  the  reach  of  successful  con- 
troversy. Thus  In  Estate  of  Miller,  121  Cal. 
353,  53  Pac.  906,  treating  of  Insurance  funds. 
It  is  said : 

.  "Although  set  apart  under  the  statute,  the 
money  is  administered  upon,  and  until  so  set 
apart  is  a  part  of  the  estate.  The  order  setting 
it  apart  ia  a  species  of  distribution." 

In  Keyes  v.  Cyrus,  supra.  It  Is  said  that 
the  authority  to  set  apart  property  exempt 
from  execution  "Implies  that  the  property, 
when  set  apart,  Is  exempt  from  execution.'" 
In  Holmes  v.  Marshall,  145  Cal.  777,  79  Paa 
534,  69  L.  R.  A.  67,  104  Am.  St  Rep.  86,  2 
Ann.  Cas.  88,  where  the  widow  had  received 
insurance  money  from  two  sources,  the  one 
where  she  was  the  direct  beneficiary  of  the 
policy,  the  other  where  the  policy  was,  as 
here,  payable  to  the  executors,  administra- 
tors, or  assigns,  and  the  court  had  set  the 
latter  apart  to  her,  the  argument  was  present- 
ed that  only  those  funds  which  came  to  her 
directly  were  exempt  and  this  conrt  said: 

"We  can  see  no  reason  why  the  insurance 
money  coming  to  her  directly  as  beneficiary 
should  be  exempt  from  execution,  and  not  that 
coming  to  her  indirectly,  through  the  estate  and 
Che  order  setting  it  apart  In  either  case  it  is 
exempt  from  execution.  In  one  cage,  the  in- 
strument of  life  insurance  gives  her  the  title, 
in  the  other  the  law  gives  it  to  her." 

[2,  3]  Touching  the  time  of  the  application 
of  these  minors  to  have  this  fund  set  apart  to 
them.  It  Is  to  be  noted  that  It  was  made  after 
they  were  legally  adopted  into  the  family  of 
A.  C.  Plllsbury,  and  that  this  adoption  was 
an  accomplished  fact  before  any  administra- 
tor of  the  estate  of  the  deceased  had  l>een  ap- 
pointed. Therefore  no  dereliction  ot  duty 
can  be  charged  against  this  respondent  as 
guardian  of  the  estate  of  these  minora  for 
not  having  Itself  caused  this  application  to 
be  earlier  made;  since  by  the  language  of  sec- 
tion 1465  such  an  application  can  only  be 
made  "upon  the  return  of  the  Inventory"  or 
thereafter,  and  at  the  time  of  the  return  of 
the  inventory  the  minors  were  the  adopted 
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children  of  A.  C.  Plllsbury.  Thus  we  come 
to  the  fundamental  questioD — the  effect  upon 
the  rights  of  the  minors  of  their  adoption  as 
children  into  the  family  of  A.  O.  PiUsbury. 
Unqi^stionably,  since  this  followed  the  death 
of  their  father,  it  did  not  affect  their  status 
as  his  heirs.  Whatever  rights  as  h^rs  had 
descended  to  them  upon  the  death  of  their 
ancestor  they  still  retained.  But,  upon  the 
other  hand,  by  virtue  of  their  adoption  the 
minors  not  only  became  members  of  the  fam^ 
ily  of  the  adopting  parents,  but  ceased  to  be 
of  the  family  of  the  deceased,  ahd  this  is  for- 
mally declared  in  Estate  of  Jobson,  164  Cal. 
312,  128  Pac.  938,  43  I*  R.  A.  (N.  S.)  1062, 
where  it  is  said: 

"These  various  ralings  seem  to  establish  the 
doctrine  that  the  effect  of  an  adoption  under 
otir  Civil  Code  is  to  establish  the  legal  relation 
of  parent  and  child,  with  all  Uie  incidents  and 
consequences  of  that  relation,  between  the 
adopting  parent  and  the  adopted  child.  This 
necessarily  Implies  that  the  natural  relation- 
ship between  the  child  and  its  parents  by  blood 
is  superseded.  The  duties  of  a  child  cannot  be 
owed  to  two  fathens  at  the  same  time." 

No  considerations  of  conceived  hardship 
upon  the  minors  can  operate  to  modify  the 
legal  effect  of  this  changed  status.  If  it  be- 
said  that  by  virtue  of  their  adoption,  they 
being  in  their  helpless  minorities  and  unable 
to  exercise  any  Independ^it  Judgment  in  the 
matter  of  the  proceedings,  they  were  wrong- 
ed, it  must  be  answered  that  by  virtue  of 
their  tender  infancy  they  are  in  an  especial 
sense  wards  of  the  court  in  equity,  and  it 
must  be  presumed  that  in  its  adoption  decree 
that  court  acted  for  the  best  interests  of  the 
minors.  Of  course,  if  a  case  shall  arise 
tvbere  stfch  a  decree  was  procured  and  enter- 
ed in  fraud  of  the  minors'  rights,  equity  will 
grant  its  relief  by  a  vacation  of  that  decree 
upon  proper  bill  for  that  purpose.  But  such 
is  not  the  case  here  presented,  and  it  must 
be  concluded  that  the  minors  at  the  time  of 
this  application  were  not  of  the  fajnily  of  the 
deceased,  but  were  of  the  family  of  the  adopt- 
ing parents. 

[4]  There  remains  to  be  considered  their 
rights  as  heirs  of  the  deceased,  which  rights, 
ns  we  have  said,  stand  unaffected.  Herein 
it  Is  contended  that  one  payment  which  the 
administrator  admittedly  made  was  without 
warrant  of  law,  and  that  consequently  the 
amount  Of  that  payment  must  be  treated  as 
funds  still  in  the  estate.  It  appears  that  the 
deceased  who,  la  his  lifetime,  was  a  physician 
and  surgeon,  had  been  sued  for  damages  for 
malpractice.  He  filed  an  answer  and  made 
.1  motion  for  a  change  of  venue,  which  was 
denied.  He  did  not  appeal  from  this  order 
of  denial,  and  the  time  for  appeal  had  ex- 
Iiired  before  his  death.  He  had  waived  trial 
by  Jury,  he  had  accepted  notice  of  the  trial, 
lie  bad  made  an  ineffectual  attempt  to  secure 
cou*'Sel  In  Inyo  county  to  represent  him,  and, 
failing  in  this,  neither  put  in  an  appearance 
at  the  time  of  the  trial,  nor  was  he  there 
represented.    The   trial    was   iiad   and   con- 


cluded two  days  before  his  death.  Ignorant 
of  that  death,  the  trial  court  entered  Its  Judg- 
ment against  deceased  two  days  after  his 
death.  Several  mouths  thereafter  and  being 
advised  of  the  death,  the  court  upon  motion 
of  plaintiff  In  the  action,  and  against  the  op- 
position of  this  respondent,  entered  the  same 
Judgment  nunc  pro  tunc  as  of  the  day  of  ttie 
submission  of  the  cause  for  determination. 
From  this  Judgment  so  entered  respondent 
took  no  appeal,  and  the  amount  of  the  Judg- 
ment having  been  presented  as  a  dalm 
against  the  estate  and  having  been  approved 
by  respondent  and  by  the  court  in  probate 
was  paid  In  due  course  of  administration. 
The  amount  of  this  dalm  was  $9,018.32.  The 
acti(m  resulting  in  this  Judgment,  as  has  been 
said,  was^for  malpractice.  It  was  to  recover 
damages  sustained  by  plaintiff's  wlte  for  In- 
juries inflicted  upon  her  while  she  was  tbe 
patient  of  the  deceased.  An  action  for  mal- 
practice may  have  its  basis  either  la  a  wlU- 
ful  Injury,  an  injury  occasioned  by  negli- 
gence, or,  finally,  In  the  doing  of  that  whic^ 
is  forbidden  by  positive  law.  But  in  every 
instance  the  action  soimds  In  tort.  Abbott  t. 
Mayfield,  8  Kan.  App.  387,  56  Pac.  327; 
Rodgers  y.  Kline,  56  Miss.  808,  31  Am.  Rep. 
388;  Tucker  v.  Gillette,  22  Ohio  Clr.  Ct  R. 
664;  Booi\  v.  Liowrey,  103  Ind.  472,  3  N.  E. 
151,  53  Am.  Rep.  519. 

The  question  presented  then  Is:  Under  the 
facts  shown,  did  the  right  of  the  plaintiff  in 
his  damage  suit  to  have  the  Judgment  entered 
after  the  death  of  the  wrongdoer  survive? 
Under  the  maxim.  Actus  <rurl«e  nemlnem  gra- 
vabit,  courts  of  law  and  courts  of  equity  from 
very  early  times  exercised  the  power  of  enter- 
ing Judgments  and  orders  nunc  pro  tunc  in 
order  that  the  rights  of  the  litigant  who  was 
himself  not  at  fault  should  not  be  Impaired  or 
lost.  As  a  specific  application  of  this  maxln> 
lit  Is  stated  in  Bacon's  Abiridgmeat,  title 
"Abatement,"  F: 

"If  the  plaintiff  or  defendant  die  whilst  the 
courts  are  considering  of  their  judgment  or  aft- 
er a  special  verdict  or  special  case  and  pending 
the  time  for  argument  or  for  advising  thereon. 
*  *  •  they  will  permit  the  judgment  to  be 
entered  up  as  of  the  term  for  which  it  might 
have  been." 

This  power,  it  has  been  declared  .In  this 
state,  is  Inherent  In  the  courts,  and  elsewhere 
it  has  been  questioned  whether  it  was  within 
the  power  of  the  Legislature  to  deprive  the- 
courts  of  it,  making  as  It  does  so  manifestly 
for  Justice.  Fox  v.  Hale  &  Norcross,  108  Cal. 
478,  41  Pac.  328.  Where  the  suitor  Is  not  at 
fault  the  determinative  consideration  movlng- 
the  court  is  whether  or  not  the  action  at  the 
death  of  the  party  was  ready  for  the  rendi- 
tion of  final  Judgment.  E^eeman,  Judgt.  f 
59.  And  says  this  court  In  Fox  v.  Hale  & 
Norcross,  supra: 

"A  nunc  pro  tunc  order  should  be  granted  or 
refused  as  justice  may  require  in  view  of  tlie 
circumstances  of  the  particular  case." 
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Our  only  statute  bearing  upon  the  question 
Is  section  669  of  the  Code  of  Civil  Procedure, 
whldi  declares  as  follows: 

"If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment, 
the  court  may  nevertheless  render  judgment 
thereon.  Snch  judgment  is  not  a  lien  on  the 
real  property  of  the  deceased  party,  but  is  pay- 
able in  the  course  of  administration  on  bis  es- 
tate." 

Appellants'  first  contention  upon  this  prop- 
osition Is  that  here  is  shown  a  limitation 
upon  the  power  of  our  courts  thus  to  enter 
nunc  pro  tunc  Judgments,  and  that  limitation 
Is  that  a  verdict  must  have  been  rendered  or 
a  decision  given,  or  the  court  is  powerless  to 
enter  judgment  But  in  Fox  v.  Hale  &  Nor- 
isross,  supra,  this  section  was  construed,  and 
the  construction  put  upon  it  Is  wholly  an- 
tagonistic to  appellants'  view.  It  Is  there 
said  that: 

The  section  "does  not,  however,  do  away  with 
the  rule  that  authorizes  the  court  to  direct  that 
its  decision,  so  far  as  the  same  shall  be  neces- 
sary to  protect  the  rights  of  the  parties,  shall 
be  entered  nunc  pro  tunc,  as  of  a  day  anterior 
to  the  death  of  the  party. 

l%e  principle,  as  has  t>een  said,  is  founded 
upon  the  plainest  considerations  of  Justice. 
In  an  action  ex  delicto,  which  unquestion- 
ably before  trial  dies  with  the  wrongdoer, 
it  is  the  more  important  that  the  principle 
should  be  Invoked  than  in  cases  where  the 
right  of  action  survives  and  the  worst  that 
can  happen  to  the  survlv-lng  litigant  is  a  re- 
trial or  a  change  of  forum.  So  it  will  be 
found  without  citing  specific  instances  that 
the  trend  of  legislation  is  to  broaden  even 
the  common-law  rule,  and  to  provide  that 
the  right  of  action  shall  survive  in  cases  ex 
delicto  if  the  defendant  has  apt)eared  or  has 
been  served  with  process  while  a  brief  con- 
sideration of  the  adjudged  cases  will  show 
that  nowhere  Is  the  principle  enunciated  de- 
nied application  because  the  action  is  in  tort. 
The  quotation  from  Bacon's  Abridgment,  su- 
pra, it  will  be  noticed,  does  not  do  so,  and 
specifically  declares  that  the  party  shall  have 
relief  If  his  adversary  die  "whilst  the  courts 
are  considering  of  their  Judgment,"  which 
was  precisely  the  situation  here  presented. 
Our  own  ca.ses  do  not  draw  the  distinction 
contended  for,  but  state  the  principle  broad- 
ly, as  always  elsewhere  It  Is  stated,  and 
upon  this  precise  question  the  Supreme  Court 
■of  Connecticut  has  thus  declared  itself: 

"Bat  it  is  needless  to  multiply  coses;  for  it 
is  conceded  that  this  is  law  with  respect  to  all 
cases  which  survive,  and  in  which  the  executor 
may  enter.  But  it  is  contended  that  the  prac- 
tice does  not  extend  to  cases  of  tort  whidi  do 
not  survive.  We  find  no  such  distinction  made 
in  the  books.  On  the  contrary,  the  ceneral 
principle  is  laid  down  without  such  a  limita- 
tion; and  certainly  we  should  not  feel  dispos- 
«d  to  introduce  such  a  limitation,  as  we  do  not 
think  it  founded  in  reason.  On  the  contrary, 
we  find  that  in  cases  which  were  of  a  character 
that  they  would  not  survive,  this  practice  has 
been  adopted."  Brown  v.  Wheeler,  18  Conn. 
199. 

In  Perry  v.  Wilson,  7  Mass.  393,  where  the 
action  was  ex  delicto  and  the  court  tooli  the 


case  under  advisement,  the  defendant  having 
died  before  decision  or  Judgment,  a  nunc 
pro  tunc  Judgment  was  entered,  the  court 
saying  that  "they  would  always  take  care 
that  no  party  should  suffer  by  their  delay." 
In  Hocks  V.  Sprangers,  113  Wis.  143,  89  N. 
W.  117,  the  action  being  ex  delicto  for  slan- 
der, the  court  applied  the  principle,  declar- 
ing: 

"The  fonndatlon  principle  npon  which  the 
power  rests  is  that  no  one  stiould  be  allowed  to 
lose  the  legitimate  fruits  of  litigation  to  which 
he  is  a  party  by  mere  delay  in  the  administra- 
tion of  the  law,  whether  that  delay  be  caused 
by  the  act  of  the  court  alone,  or  by  the  act  of 
the  party  against  whom  relief  is  sought,  or  of 
his  counsel." 

In  Dawson  v.  Waldhelm,  89  Mo.  App.  246, 
the  action  was  ex  delicto,  and  the  circuit 
court  rendered  a  Judgment  after  the  death 
of  the  defendant,  and  then,  as  here,  entered 
a  nunc  pro  tunc  Judgment  upon  being  ad- 
vised of  the  death.  The  Supreme  Court  de- 
clared that: 

"We  •  •  •  uphold  the  action  of  the  cir- 
cuit conrt  on  the  broad  ground  that  a  court 
may,  in  the  exercise  of  its  common-law  power, 
as  a  general  rule  when  the  state  of  the  record 
or  the  minutes  kept  b^  the  court  or  derk  show 
that  a  suitor  was  «ititled  to  a  particular  judg- 
ment but  that  the  lodgment  was  not  entered  at 
the  term  when  it  should  or  might  have  been  en- 
tered, at  a  subsequent  term  cause  the  proper 
judgment  to  be  entered  to  relate  back  to  the 
term  when  it  should  have  been  entered,  provided 
tii£  delay  was  not  occasioned  by  the  party  ap- 
plying." 

And  finally,  in  Mitchell  v.  Overman,  103 
U.  S.  64,  26  I^  Ed.  369,  it  is  said: 

"We  content  onraelves  with  saying  that  the 
rule  established  by  the  general  concurrence  of 
the  American  and  English  courts  is,  that  where 
the  delay  in  rendering  a  judgment  or  a  decree 
arises  from  the  act  or  the  court,  that  is,  where 
the  delay  has  been  caused  either  for  its  con- 
venience, or  by  the  multiplicity  or  press  of  busi- 
ness, either  the  intricacy  of  the  questions  in- 
volved, or  of  any  other  cause  not  attributable 
to  the  laches  of  the  parties,  the  judgment  or  the 
decree  may  be  entered  retrospectively,  as  of  a 
time  when  it  shonld  or  might  have  been  entered 
up.  •  •  •  A  nunc  pro  tunc  order  should  be 
granted  or  refused,  as  justice  may  require  In 
view  of  the  circumstances  of  the  particular 
case." 

[S]  Wherefore  it  Is  concluded  that  the 
Judgment  entered  against  respondent's  intes- 
tate was  a  valid  Judgment. 

[6]  It  Is  finally  urged  that  respondent  was 
remiss,  and  therefore  should  be  held  to  the 
amount  of  the  Judgment  in  having  failed  to 
appeal  from  it  or  to  seek  a  compromise  of 
it  No  showing  is  made  that  an  appeal  if 
prosecuted  would  have  been  successful  or 
would  have  resulted  in  anything  other  than 
the  imposition  of  additional  and  useless  ex- 
pense against  and  on  the  estate,  and  we 
are  cited  to  qo  law,  and  know  of  none,  which 
makes  it  the  duty  of  any  trustee  to  seek  to 
compel  a  creditor  to  accept  less  than  his 
Just  demand.  A  subsidiary  contention  of  ap- 
pellant is  that  the  fact  that  these  minors 
were  adopted  cannot  here  be  considered  for 
the  reason  that  the  record  of  adoption  was 
not   formally  offered  and  received  in  evi- 
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(Ipnce.  An  examination  of  the  transcript 
shows  tills  contention  to  be  absolutely  with- 
out merit.  The  papers  were  not  only  actual- 
ly offered,  but  actually  read  In  evidence. 

Wherefore  the  decree  appealed  from  Is 
affirmed. 

We  concur:  ANGKLLOTTI,  G  J.;  SHAW, 
J.;  SLOSS,  J.:  MELVIN,  J. 

(175  Cal.  427)  «=— = 

D.  GHIRARDELU  CO.  ▼.  STUDENTS'  EX- 
PRESS &  TRANSFER  CO.  et  aL 
(S.  F.  7286.) 
(Supreme  Court  of  California.    June  U,  1917.) 

1.  LiANOLOKD    AND    TENANT   «=»86<1)    —   CON- 
STBUCTION    BY    PaRTIBS. 

S.  leased  the  dead  wall  of  its  building  to 
D.  under  a  lease  reciting  that,  "in  considera- 
tion of  painting  my  sign  on  bailding  as  agreed 
free  of  charge  value  ^0,  I  hereby  lease  to 
undersigned,  lessee,"  the  wall  of  building  lo- 
cated, etc.,  "for  advertising  purposes  for  a  period 
of  fire  years  from  date  with  privilege  of  said 
lessee  to  further  use  said  space  for  a  like  con- 
sideration from  year  to  year,  not  however  to 
exceed  five  years."  More  than  a  year  after  the 
first  painting,  S.  wrote  to  D.:  "We  hold  your 
company's  contract  covering  the  painting  of 
our  warehouse  in  exchange  for  use  of  a  certain 
portion  of  its  side  for  advertising  purposes.  As 
the  first  and  only  work  was  done  over  a  year 
ago  we  should  be  glad  to  have  the  work  com- 
pleted before  our  busy  season  commences."  D. 
answered  advising  that  it  did  not  care  to  take 
advantage  of  the  privilege  of  renewing  the  space 
leased.  Held,  that  S.  was  warranted  in  ac- 
cepting the  reply  as  a  resdssion  and  in  making 
a  new  lease. 

[Ed.  Note.— For  other  cases,  see  I^andlord  and 
Tenant,  Cent  Dig.  §§  270,  271,  275.] 

2.  Landlord  and  Tenant  <8=>41— Constbuo- 
TioN  BY  Pasties. 

Nothing  is  of  more  value  in  construing  a 
lease  inartificially  phrased  than  the  construc- 
tion given  it  by  the  parties. 

(E)d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  105.] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  Everett  J.  Brown, 
Judge. 

Action  by  the  D.  Ghlrardelli  Company 
against  the  Students'  Express  4  Transfer 
Company  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

St.  Sure,  Callaghan  &  Rose,  of  Oakland, 
for  appellants.  McDonald  &  Kennedy,  of 
Oakland,  for  respondent 

HENSHAW,  J.  The  Students'  Express  & 
Transfer  Company  leased  the  dead  wall  of 
Its  building  to  the  Diamond  Rubber  Company 
under  a  writing  which  declared: 

"In  consideration  of  painting  my  sign  on 
building  as  agreed  free  of  charge  value  $40.00 
I  hereby  lease  to  undersigned,  lessee,"  the  wall 
of  building  located,  etc.,  "for  advertising  pur- 
poses for  a  period  of  five  years  from  date  with 
privilege  to  said  lessee  to  further  use  said  space 
for  a  like  consideration  from  year  to  year,  not 
however  to  exceed  five  years." 

The  Diamond  Rubber  Company  then  upon 
this  wall  painted  the  advertising  sign  of  the 


transfer  company  and  Its  own  advertising 
sign.  This  was  In  the  latter  part  of  1911. 
In  February,  1913,  the  transfer  company 
wrote  to  the  Diamond  Rubber  Company  as 
follows : 

"We  hold  your  company's  contract  covering 
the  painting  of  oar  warehouse  in  exchange  for 
use  of  a  certaiir  portion  of  its  side  for  advertis- 
ing purposes.  Aa  the  first  and  only  work  was 
done  over  a  year  ago  we  should  be  glad  to  have 
the  work  repeated  before  our  busy  season  com- 
mences." 

The  work  referred  to  Is  admittedly  the 
work  of  repainting  the  advertising  sign  of 
the  express  company.  To  this  letter  the  Dia- 
mond Rubber  Company  made  prompt  reply 
as  follows: 

"We  are  in  receipt  of  your  communication  of 
the  20th  inst.,  and  would  advise  that  on  in- 
structions from  our  factory  we  are  discontinu- 
ing outdoor  sign  painting.  Consequently  we  do 
not  care  to  take  advantage  of  our  privilege  of 
renewing  the  space  leased  from  you  last 
spring." 

The  transfer  company  treated  this  as  an 
offer  of  recisslon  and  surrender  of  the  lease, 
and  In  the  following  month  made  a  new  lease 
of  this  wall  space  to  the  Thos.  H.  B.  Varney 
Company,  a  corporation  engaged  in  the  busi- 
ness of  painting  advertising  signs.  The  Var- 
ney Company  immediately  took  possession 
of  the  wall,  repainted  the  transfer  company's 
sign,  painted  out  the  Diamond  Rubber  Com- 
pany's sign,  and  In  its  place  painted  the  ad- 
vertising sign  of  one  of  Its  patrons.  These 
signs  stood  undisturbed  from  May  1,  1913, 
to  February  26,  1914,  though  the  Diamond 
Rubber  Company  was  well  aware  of  the 
change.  On  January  10,  1914,  Whitehead, 
the  agent  of  the  Diamond  Rubber  Company, 
made  a  purported  assignment  of  its  lease  to 
one  Potter,  who  himself  had  executed  the 
lease  of  the  transfer  company  In  the  name 
and  on  behalf  of  the  Diamond  Rubber  Com- 
pany. Potter  was  in  fact  engaged  in  sign 
painting.  He  In  turn  assigned  this  lease  to 
plaintifl',  and  under  instruction  of  the  plain- 
tiff corporation  he  painted  out  the  sign  which 
the  Varney  Company  had  placed  on  the  wall 
and  painted  thereon  the  sign  of  the  plaintiff 
corporation.  The  Varney  Company  In  turn 
painted  out  the  Ghlrardelli  sign  and  replaced 
the  earlier  one.  The  Ghlrardelli  Company 
next  painted  out  the  Varney  Company's  sign 
and  replaced  its  own  and  then  commenced 
this  action  for  an  injunction.  The  court 
found  in  favor  of  the  plaintiff,  assessed  its 
damages  in  the  sum  of  $75,  and  granted  It 
the  perpetual  injunction  prayed  for.  From 
that  judgment  this  appeal  is  taken. 

[1]  The  underlying  question  turns  on  the 
true  construction  of  the  lease  and  on  the  le- 
gal effect  of  the  action  of  the  rubber  com- 
pany and  of  the  transfer  company  as  evidenc- 
ed by  their  writings,  and  herein  it  clearly 
appears  that  the  transfer  company  construed 
Its  written  lease  and  its  language  "painting 
my   sign    on    building   as    agreed    free   of 


A=9For  otber  cain  •«•  wm*  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlgesta  and  Indexee 


Digitized  by 


Google 


Cal.) 


KREBENIOS  v.  LINDAUBR 


charge,"  and  Ita  farther  language  "with  priv- 
ilege to  said  lessee  to  further  use  said  space 
for  a  like  coosfderetlon  from  year  to  year," 
to  mean  that  the  Diamond  Bobber  Ck>mpany 
covenanted  to  repaint  the  transfer  company's 
sign  either  every  year,  or  at  least  so  often 
as  the  wear  of  the  weather  made  this  neces- 
sary. This  is  clearly  evidenced  by  its  let- 
ter above  quoted,  which  in  courteous  lan- 
guage demands  the  repainting  of  its  sign 
and  is  supported  by  the  language  of  the  re- 
newal clause — "a  like  consideration  from 
year  to  year."  It  is  noteworthy  that  the 
Diamond  Rubber  Company  in  its  reply  does 
not  repudiate  this  construction  nor  deny  the 
obligation  which  the  transfer  company  as- 
serted it  had  accepted  with  the  lease,  but 
merely  declared  that  the  company  "had  dis- 
continued outdoor  sign  painting,"  and  that 
"consequently  we  do  not  care  to  take  advan- 
tage of  our  privilege  of  renewing  the  space 
leased  from  you  last  spring." 

[2]  Nothing  is  of  more  value  in  the  con- 
struction of  a  written  contract  inartlficlally 
phrased  than  to  learn  the  understanding 
which  was  given  to  It  and  acted  upon  by 
both  parties,  and  here  we  have  that  accepted 
construction  in  unquestionable  terms.  What- 
ever ambiguity  may  be  found  in  the  original 
contract,  it  is  cleared  in'  this  interchange  of 
letters.  Tbvs,  the  transfer  company  was 
quite  Justified  in  concluding  that  the  rubber 
company  desired  to  rescind  and  surrender 
Its  lease,  and  the  language  of  its  letter  to 
the  effect  that  it  did  not  care  to  take  advan- 
tage "of  our  privilege  of  renewing  the  space 
leased  from  you  last  spring"  was  a  construc- 
tion by  the  rubber  company  of  the  lease  as 
meaning  that  tbelr  privilege  of  maintaining 
their  wall  space  was  dependent  upon  their 
repainting  the  transfer  company's  sign. 
Hence  that  company  was  warranted  in  ac- 
cepting this  offer  of  recission  and  evidenc- 
ing that  acceptance  as  it  did  by  making  a 
new'  lease  to  the  Vamey  Company.  After- 
ward, when  the  rubber  company  was  advised 
of  this  and  was  about  to  make  its  assign- 
ment knowing  that  its  own  sign  had  been 
obliterated,  it  wrote  to  the  transfer  com- 
pany as  follows : 

"If  you  will  refer  to  our  lease,  yon  will  find 
that  we  bad  already  paid  for  a  five-year  lease 
and  reserved  the  privilege  of  renewing  the  lease 
for  a  further  five  years,  if  we  desired.  We  did 
not  mean  by  our  letter  of  February  24th  (above 
quoted)  that  we  did  not  want  our  sign  to  remain 
for  the  period  that  our  lease  had  been  paid  up 
for." 

But  the  disingenuousness  of  this  becomes 
apparent  from  the  fact  that  the  Diamond 
Rubber  Company  never  made  any  effort  to 
have  its  sign  replaced,  but  assigned  its  in- 
terest to  plaintiff,  who  caused  to  be  put 
there  with  its  knoiwledge  an  entirely  differ- 
ent sign.  Moreover,  this  letter  is  of  no  legal 
efficacy,  since  it  is  simply  a  letter  attempt- 
ing to  change  the  effect  of  a  writing  which 


the  transfer  company  had  accepted  and  acted 
upon.  The  Diamond  Rubber  Company's  last 
position  is  that  it  only  meant  that  it  did  not 
"care  to  take  advantage  of  our  privilege  of 
renewing  the  space"  after  the  termination 
of  the  five  years.  On  its  face  this  is  an  un- 
tenable, if  not  a  ridiculous  construction, 
since  its  original  lease  (as  it  later  attempted 
to  construe  It)  was  to  continue  for  five  years, 
and  it  was  not  Incumbent  upon  it  then  or 
thereafter  to  give  notice  that  it  did  not  de- 
sire a  renewal,  while,  finally,  it  may  be  add- 
ed that,  even  if  this  belated  construction  con- 
tended for  by  the  rubber  company  be  accept- 
ed, nevertheless  there  remains  its  repudiated 
duty  to  repaint  the  sign  of  the  transfer  com- 
pany, in  Its  refusal  to  do  which  it  violated 
its  lease. 

It  follows  herefrom  that  the  court's  find- 
ings, based  upon  its  construction  of  these 
writings,  are  untenable,  and  the  Judgment 
appealed  from  is  therefore  reversed. 

We  concur:   MELYIN,  jr.;   LORIOAX,  J. 

°°°°°°°°°  (175  Cal.  «1) 

KREBBNtOS  v.  LINDATJER.  (S.  F.  728».) 
(Supremo  Court  of  California.  June  11,  1917.) 
LiMPTATiow  OP  Actions  ®=>31— Limitation 

APFUCABLB— PXBSONAL  INJURIES. 
An  action  by  an  employ^  to  recover  for  per- 
sonal injuries  aUeged  to  be  due  to  the  negligence 
of  the  master  is  an  action  ex  delicto,  governed 
by  Codo  Civ.  Proc.  {  340,  subd.  3,  barring  such 
action  in  one  year,  and  not  by  section  330, 
subd.  1,  governing  actions  on  contracts. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  142.] 

Department  2.  Appeal  from  Superior 
Court,  city  and  County  of  San  Francisco. 

Action  by  Gust  Krebenios  against  O.  Lin- 
dauer.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

F.  W.  Sawyer,  of  San  Francisco,  for  ap- 
pellant Drown,  Leicester  &  Drown,  of  San 
Frandsoo,  for  respondent 

HBNSHAW,  J.  Plaintiff's  complaint  orig- 
inally charged  an  ordinary  action  ex  delicto. 
Upon  September  28,  1914,  he  filed  an  amend- 
ed complaint  charging  a  violation  of  a  con- 
tract of  employment  and  seeking  damages 
predicated  upon  this  violation  of  the  con- 
tract The  Injury  complained  of  is  alleged 
to  have  been  sustained  on  June  24, 1S12.  De 
fendant  demurred,  and  upon  demurrer  urged 
the  bar  of  the  statute  of  limitations.  Dpoc 
this  appeal  appellant  contends  only  that  not- 
withstanding that  he  had  pleaded  a  breach 
of  contract  the  court  sustained  the  demurrer 
on  the  ground  that  Us  action  was  in  tort 
and  therefore  barred  by  subdivision  3  of  sec- 
tion 3M)  of  the  Code  of  Civil  Procedure.  He 
makes  no  mention  of  the  fact  that  the  de- 
murrer also  urged  that  the  cause  of  action 
if  regarded  as  ex  contractu  was  barred  by, 
subdivision  1  of  section  339  of  the  Code  of 
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Civil  Procedure.  Such  trnquestlooablr  Is  the 
case,  for  tbe  breach  of  contract  Is  laid  as  of 
June  24,  1912,  and  tbe  complaint  charging 
upon  tbe  breach  was  filed  on  September  28, 
1914. 

But  aside  from  tbls  the  action  is  clearly 
one  In  tort  and  not  in  breach  of  contract 
Appellant's  Industry  has  enabled  him  to  dis- 
cover several  cases  of  malpractice  by  physi- 
cians and  surgeons  which  amount  to  no  more 
than  declarations  by  the  court  that  depend- 
ing upon  the  circumstances  pleaded  the  ac- 
tion will  be  regarded  as  one  ex  contractu  or 
one  ex  delicto.  Typical  of  these  is  Gillette  v. 
Tucker,  67  Ohio  St  106,  66  N.  E.  865,  93 
Am.  St  Rep.  639.  There  a  surgeon  had  neg- 
ligently left  a  sponge  in  the  patient's  wound, 
and  had  continued  to  treat  her  for  some  time 
thereafter.  The  statute  of  limitations  of 
Ohio  declares  that  an  action  for  malpractice 
must  be  brought  within  one  year.  This  ac- 
tion was  brought  more  than  one  year  after 
the  sponge  was  left  in  the  wound  and  within 
less  than  one  year  after  the  severance  of  the 
relation  of  surgeon  and  patient  The  court 
discussed  the  continuance  of  this  relation- 
ship, holding  that  the  statute  of  limitationa 
began  to  run  only  after  the  severance  of  that 
relationship,  and  declared  "the  removal  of 
the  sponge  was  a  part  of  the  operation,  and 
in  this  respect  the  surgeon  left  the  operation 
uncompleted."  With  no  more  relevancy  to 
the  question  under  consideration  are  the  oth- 
er cases  cited  by  appellant,  and  they  there- 
fore need  not  be  specifically  mentioned.  If 
appellant's  research  had  led  him  to  an  ex- 
amiuatlon  of  the  cases  in  this  state,  this 
court  would  ttave  been  saved  this  appeal. 
Thus  in  Denning  v.  State,  123  Cal.  316,  55 
Pac.  1000,  a  deckhand  upon  the  state's  tug- 
boat sued  to  recover  damages  for  injuries 
which  he  sustained  by  reason  of  having  been 
given  an  unsafe  place  to  work — a  weak  and 
defective  ladder  which  he  was  compelled  in 
the  performance  of  his  duty  to  climb,  and 
which  broke  under  his  weight  Says  this 
court: 

"This  action,  however,  is  in  tort  a»d  not  up- 
on contract.  •  •  •  Here  the  contract  of 
employment  has  nothing  whatever  to  do  with 
tbe  liability  except  to  create  a  duty  on  the  part 
of  the  employer,  a  duty  not  expressed  in  the 
contract,  and  for  the  violation  of  which  the 
contract  of  employment  furnishes  no  rule  or 
standard  for  the  estimation  of  damages;  nor  is 
tbe  action  grounded  upon  the  contract  but  up- 
on tho  duty  springing  from  the  relation  created 
by  it,  viz.  that  or  employer  and  employs,  and 
under  the  old  system  of  pleading  was  always 
classed  as  an  action  ex  delicto.'' 

To  the  same  effect  is  Basler  v.  Sacramento 
R.  Co.,  166  Cal.  33, 134  Pac.  993.  There  Mrs. 
Basler  was  injured  while  being  carried  as  a 
passenger  on  a  street  car.  It  was,  of  course, 
a  duty  enjoined  by  law  upon  the  street  car 
company  to  carry  its  passengers  safely  so 
far  as  this  could  be  done  in  the  exercise  of 
tbe  highest  care.  The  charge  was  that  the 
injury  arose  from  the  negligence  of  the  de- 


fendant Tbe  action  was  brought  more  than 
one  year  after  the  date  of  the  injury.  It 
was  contended  that  it  should  be  regarded  as 
an  action  ex  contractu,  so  as  to  avoid  the 
effect  of  the  statute.    It  was  declared: 

"In  such  actions  where,  as  here,  the  breach 
of  duty  and  the  consequent  injury  to  the  pas- 
senger are  set  forth,  such  violation  of  its  ob- 
ligation by  the  common  carrier  Is  the  grava- 
men of  the  action  which  arises  ex  delicto  and 
not  ex  contractu." 

The  judgment  appealed  from  is  therefore 
affirmed. 

We  concur:   MBLVIN,  J.;  LORIOAN,  J. 


(175  Cal.  528) 
RUNNELS  et  al  v.  UNITED  RAILROADS 

OF  SAN  FRANCISCO.    (S.  F.  5257.) 

(Supreme  Court  of  California.     June  21,  1917. 

Rehearing  Denied  July  19,  1917.) 

1.  Stbeet  Railboads  «=s>85(4),  99(10)— Acci- 
DENis  ON  Thacks— Duty  of  Pedkstbian  ob 
Dbiver  of  Vehicle. 

The  duty  of  stopping,  looking,  and  listening 
made  incumbent  upon  one  about  to  cross  tbe 
right  of  way  of  a  steam  railroad  is  not  the  rule 
governing  the  right  of  foot  passengers  and  ve- 
hicle drivers  in  venturing  upon,  crossing,  or 
using  the  tracks  of  a  street  railroad,  but  their 
duty  isthat  of  the  exercise  of  reasonable  care 
for  tlieir  own  protection,  and  no  different  in 
law  from  the  duty  of  the  company  operating 
electric  car,  save  In  the  one  particular  that  be- 
cause tbe  car  is  confined  to  its  traclcs,  vehicles 
and  pedestrians  must  give  way  to  clear  its 
passage. 

[liM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  li  193, 195,  216.1 

2.  Strbbt  Railboads  «=»99(1)  —  Accidbkts 
ON  Tracks— Doty  of  Pbdestbian  ob  Dbiv- 

KB    OF   Y£HICI.E. 

A  pedestrian  or  driver  of  a  vehicle  has  the 
right  to  expect  that  those  in  charge  of  street 
cars  will  operate  them  at  the  speed  which  is 
customsry  at  the  particular  place,  and  Uiat  they 
will  give  the  usual  warning  signals,  and  take 
the  usual  precautions  to  avoid  injury  to  others, 
and  obey  the  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  210.] 

3.  Strbbt  Railboads  «s>117(24)— Accidknts 
ON  Tracks— JuBY  Question. 

In  an  action  for  damages  for  the  death  of 
the  driver  of  a  truck  in  collision  with  a  street 
car,  question  of  deceased's  contributory  negli- 
gence held  for  the  jury. 

[Eld.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  250,  255.] 

Departmrat  2.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
Jas.  M.  Troutt,  Judge. 

Action  by  AUethia  Runnels  and  others,  mi- 
nors, by  Allethia  Runnels,  their  guardian  ad 
litem,  against  the  United  Railroads  of  San 
Francisco.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco  (Kingsley  Cannon,  of  San 
Francisco,  of  couns^),  for  appellant  Sulli- 
van &  Sullivan  and  Theo  J.  Roche,  Jeremiah 
F.  Sullivan,  and  Theo  J.  Roche,  all  of  San 
Francisco,  for  respondents. 
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SENSHAW,  X  This  action  was  prosecut- 
ed by  the  heirs  at  law  of  John  W.  Runnels, 
deceased,  to  recover  damages  from  the  de~ 
fendant  for  having  unlawfully  occasioned  his 
death.  The  appeal  presents  but  a  single 
point  Herein  the  appellant  contends  that 
the  evidence  established  aa  matter  of  law 
the  contributory  negligence  of  the  deceased, 
and  that  the  conrt  therefore  erred  in  not 
instructing  the  Jury  to  that  effect  and  di- 
recting its  verdict. 

The  following  are  the  facts:  Defendant  op- 
erates a  double  track  line  of  electric  street 
railway  along  Haight  street  in  the  city  and 
county  of  San  Francisco.  Haight  street  ex- 
tends easterly  and  westerly,  and  is  bisected 
by  Pierce  street  and  to  the  west  of  Pierce 
street  5y  Scott  street,  distant  412%  feet 
therefrom.  The  bisecting  streets  cross  Hal^t 
street  at  right  angles.  The  accident  occur- 
red on  the  night  of  January  4,  1912,  near  6 
o'clock  p.  m.  It  was  dark.  Deceased,  who 
was  a  teamster,  at  the  end  of  his  day's  work, 
was  driving  a  gentle  team  of  horses  attached 
to  a  heavy  sand  wagon,  coming  from  the 
north  on  Pierce  street  to  cross  Haight  street. 
He  had  proceeded  on  his  way  until  his  hors- 
es were  upon  the  southerly  tracks  of  the  elec- 
tric line  on  Haight  street,  when  apparently 
he  became  aware  of  danger  from  an  ap- 
proftching  car  of  defendant.  He  urged  his 
horses  forward.  They  cleared  the  track.  The 
car  struck  the  wagon,  and  the  impact  burled 
Runnels  from  his  seat  to  the  street,  which 
striking  be  sustained  injuries  occasioning  his 
death.  The  car  was  a  heavy  electric  car,  20 
minutes  behind  time,  makine  its  last  trip  for 
the  day,  and  being  driven  at  a  high  and  un- 
lawful rate  of  speed,  some  25  or  30  miles  an 
hour.  As  has  been  said,  it  was  dark  and  also 
a  'nittle  bit  foggy."  The  headlight  of  the  car 
was  not  lit.  No  gong  nor  bell  was  sounded. 
But,  on  the  other  hand,  It  appears  that  the  in- 
terior of  the  car  was  illuminated  by  the  usual 
electric  lights,  and  that  the  car  in  Its  progress 
made  a  loud  roaring  or  rumbling  noise. 
From  his  seat  on  the  wagon  as  he  moved  into 
Haight  street  the  deceased  could  have  seen 
the  car  a  block  away,  although  immediately 
upon  entering  the  street  his  view  would  have 
been  somewhat  interfered  with  by  trees,  tele- 
phone and  trolley  poles,  but  when  clear  of 
these  his  range  of  vision  was  uninterrapted. 
A  lady  standing  on  the  northerly  curb  of 
Haight  street  some  little  distance  to  the  west 
of  Pierce  street  herself  heard  and  observed 
the  approaching  car  and  noticed  also  that  it 
was  traveling  at  great  speed.  She  further 
testifies  that  when  she  first  noticed  the  car  it 
was  between  Pierce  and  Scott  streets,  but 
nearer  to  Pierce  street  than  Scott.  It  was 
traveling  at  such  a  rate  of  speed  that  she 
thought  is  not  safe  to  cross  the  street  afoot 
in  advance  of  it  and  so  waited  for  It  to  pass. 
.\t  the  time  she  saw  the  car  she  also  saw  de- 
fendant on  his  wagon,  and  at  this  time  the 
horses  were  nearly  over  the  northerly  tracks ; 
"the  horses'  heads  and  probably  both  their 


feet  were  on  the  southerly  trac^  the  car  was 
traveling  on.  That  was  the  position  of  the 
horses  and  wagon  at  the  time  I  first  saw  the 
car."  (It  will  be  remembered  that  the  car 
which  Infiicted  the  injury  was  traveling  east- 
ward on  the  southerly  tra<*s.)  "The  next  I 
remember  the  car  hit  the  wa^n.  I  could 
not  say  how  fast  the  car  was  going  at  the 
time,  but  it  seemed  to  keep  up  the  same  rate 
of  speed." 

Ai^ellant  in  thus  urging  that  under  these 
facts  the  evidence  demonstrates  the  contribu- 
tory negligence  of  the  deceased  as  matter 
of  law  accepts  to  the  full  the  indisputable 
rule  and  doctrine  of  this  court  often  declared 
and  stated  with  some  elaboration  in  Zibbel 
V.  S.  P.  Co.,  160  Cal.  237,  116  Pac.  513.  Its 
contention,  however,  is  that  the  facts  in  evi- 
dence from  the  lips  ot  plaintiffs'  witnesses 
demonstrate  beyond  peradventure  that  the 
deceased  did  not  exercise  due  care  in  placing 
himself  in  a  position  of  danger  from  which  he 
met  his  death.  Herein  it  is  conceded  that 
the  deceased's  conduct  when  confronted  by 
his  Imminent  and  deadly  peril  is  not  to  be 
construed  as  In  the  slightest  evincing  this 
lack  of  care. 

The  bases  of  appellant's  argument  are 
these,  tbat  deceased  could  have  seen  the  ap- 
proaching car  from  a  place  of  safety;  that 
he  could  have  heard  the  approaching  car 
from  a  place  of  safety ;  tbat  in  thus  hearing 
and  seeing  the  approach  of  the  car  he  should 
have  known  that  it  was  traveling  at  an  ex- 
cessive rate  of  speed,  and  was  not  going  to 
stop  at  the  intersecting  street.  He  should 
have  known  this,  it  is  insisted,  l>ecause  the 
lady  standing  on  the  northerly  curb  of  Haight 
street  and  further  away  from  the  car  than 
was  the  deceased  did  see  and  hear  and  realize 
these  things,  and  as  has  been  said,  concluded 
that  it  was  unsafe  for  her  to  essay  foot  travel 
across  the  street  until  the  car  had  passed. 
To  these  facts  appellant  adds  the  legal  argu- 
ment that  the  duty  of  the  driver  of  a  vehicle 
in  crossing  a  street  railroad  track  has  become 
standardized,  and  that  this  duty  requires  him 
to  look  and  listen  before  attempting  to  make 
the  crossing.  Furthermore,  that  the  duty  of 
the  driver  of  a  vehicle  not  to  attempt  to  drive 
across  a  track  when  a  car  is  known  to  be  ap- 
proaching at  a  dangerous  rate  of  speed  has 
also  become  standardized,  and  tbat  this  de- 
ceased failed  to  take  the  first  precaution  in 
looking  and  listening,  and  did  recklessly 
drive  in  front  of  a  rapidly  approaching  car 
in  violation  of  this  second  duty,  wherefore,  it 
is  argued,  that  for  either  and  for  both  of 
these  reasons  his  contributory  negligence  is 
established  as  matter  of  law. 

[1,2]  As  to  the  legiil  protMsIticns  thus  ad- 
vanced it  must  first  be  said  that  the  duty  of 
a  foot  passenger  or  of  the  drhcr  of  a  ve- 
hicle in  crossing  the  tracks  of  a  street  rail- 
road has  been  standnrdlzecl  no  further  than 
is  in\olvcd  in  the  fnmilinr  (loclnratlon  of  law 
that  lr>  80  doing  be  must  e.^ercise  reasonable 
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care  for  his  own  protection.  The  duty  of 
stopping,  looking,  and  listening  made  incum- 
bent upon  one  about  to  cross  the  right  ot  way 
of  a  steam  railroad  is  not  the  rule  govern- 
ing the  rights  of  foot  passengers  and  vehicle 
drivers  in  \enturing  upon,  crossing,  or  using 
the  tracks  of  a  street  railroad. .  The  duty 
of  such  is  no  higher  or  dlflerent  in  law  from 
the  duty  of  the  company  operating  the  elec- 
tric car,  saving  in  the  one  particular  so  often 
pointed  out  that  because  the  car  is  confined 
to  Its  tracks,  vehicles  and  foot  passengers 
must  give  way  to  clear  its  passage.  Shea  ▼. 
Potrero,  etc.,  Co.,  44  Cal.  414;  Swain  v.  Four^ 
teenth  St  R.  R.  Co..  03  Cal.  184,  28  Pac.  829; 
DrlscoU  V.  Market  St.  B.  B.  Co.,  97  Cal.  666, 
32  Pac.  591,  33  Am.  St  Rep.  203;  Clark  v. 
Bennett  123  Cal.  278,  56  Pac  908;  Wahl- 
gren  v.'  Market  St  Ry.  Co.,  132  Cal.  664,  62 
Pac.  308,  64  Pac.  993;  Schneider  v.  Market 
St  Ry.  Co.,  134  Cal.  488,  68  Pac.  734 ;  Hamlin 
V.  Padflc  Elec.  Ry.  Co.,  150  Cal.  776,  89  Pac. 
1109;  Scott  V.  San  Bernardino  Valley  Co., 
152  Cal.  fllO,  93  Pac.  677;  Lawyer  v.  Los 
Angeles  Pacific  Co.,  161  Cal.  53, 118  Pac.  237. 
Nor  yet  is  it  true  that  one  about  to  cross  the 
tracks  of  a  street  railroad  Is  not  entitled  to 
act  upon  the  belief  that  the  operatives  of  the 
street  railroad  will  upon  their  part  obey  the 
law  and  observe  due  care  and  caution.  In- 
deed, the  contrary  is  the  rule,  and  it  is  need- 
ful to  do  no  more  than  to  quote  briefly  from 
Scott  V.  San  Bernardino  Valley  Co.,  supra,  as 
follows: 

"The  foot  passenger  or  driver  of  a  horse  has 
a  right  to  expect  that  those  in  charge  of  street- 
cars will  operate  them  in  the  manner  and  run 
tbem  at  the  speed  which  is  customary  at  the 
particular  place,  and  that  they  will  give  the 
usual  warnings  and  signals,  and  take  the  usual 
precautions  to  avoid  injury  to  others." 

[3]  It  is  true  that  in  cases  such  as  this,  the 
implied,  if  not  the  expressed,  attitude  of  the 
company  is  that,  foot  passengers  and  drivers 
by  reckless  indifference  Invite  peril  and  court 
death.  It  is  equally  true  that  the  correspond- 
ing attitude  of  the  injured  person  or  his  rep- 
resentatives is  that  the  defendant  company 
permits  its  cars  to  be  hurled  along  the  public 
thoroughfares  like  swift  moving  Juggernauts, 
and  that  the  only  law  of  the  highway  which 
they  recognize  is  that  he  may  save  himself 
who  can.  In  Individual  cases  one  or  the  oth- 
er is  quite  right  In  the  generality  of  cases 
the  truth  lies  between.  In  the  case  at  bar 
let  it  be  assumed  that  the  deceased  did  hear 
and  see  the  approaching  car.  It  was  dark. 
The  headlight  was  not  lit  The  fact  that  the 
lady  standing  upon  the  curb  concluded  that 
it  was  approaching  at  a  speed  too  fast  to 
warrant  her  attempting  to  pass  in  front  of  it 
Is  not  conclusive  as  to  the  conduct  of  the 
deceased.  He  was  not  in  law  bound  to  be- 
lieve that  a  car,  though  traveling  at  undue 
speed  when  he  saw  it  half  a  block  or  more 
away,  would  continue  to  violate  the  law  and 


not  che<^  Its  speed  as  It  drew  near  an  inter- 
secting street  It  was  for  the  Jury  then  to 
pass  upon  the  question  of  the  deceased's  neg- 
ligence, and  not  for  the  trial  court  or  this 
court  to  declare  that  because  be  put  himself 
in  a  place  of  peril  under  these  circumstances 
and  met  his  death  thereby,  bis  contributory 
negligence  passed  beyond  the  domain  of  ques- 
tioned fact  and  is  established  as  a  matter  of 
law.  Quite  similar  in  this  respect  is  Bresee 
v.  Los  Angeles  Traction  Co.,  149  CaL  131, 
138,  85  Paa  152,  154  (5  L.  B.  A.  [N.  S.]  1089), 
and  better  cannot  be  done  in  finally  dispos- 
ing of  this  case  than  to  quote  at  some  length 
therefrom.  The  court  had  instructed  the 
Jury  that: 

"It  is  not  negligence  on  the  pert  of  such  mo- 
torman  to  assume  that  a  person  will  not  at- 
tempt to  cross  the  track  in  front  of  an  ap- 
proaching car,  which  is  so  near  as  to  render  a 
collision  probttblc;" 

Concerning  this  instruction  this  court 
through  Mr.  Justice  Shaw  said: 

"The  probability  of  a  collision  between  a  mov- 
ing car  and  a  vehicle  crossing  in  front  of  it  de- 
pends largely  upon  the  speed  of  the  car;  and 
the  action  of  a  careful  person  attempting  to 
cross,  in  choosing  the  distance  at  which  to 
cross  in  front  of  such  car,  will  depend  upon 
his  knowledge,  and  means  of  knowledge,  of  the 
speed  with  which  the  car  is  approaching  him. 
There  was  evidence  strongly  indicating,  if  not 
absolutely  demonstrating,  that  the  car  in  (jues- 
tion  at  the  time  of  the  accident  was  running  at 
a  speed  of  at  least  25  or  30  miles  an  hour.  This 
was  in  tho  nighttime  and  upon  a  street  in  the 
thickly  settled  portion  of  tne  city.  With  the 
car  going  at  such  tremendous  speed,  it  is  not 
unlikely  that  persons  about  to  cross  the  track 
might  choose  a  place  so  near  as  to  make  colli- 
sion probable,  and  yet,  from  their  point  of  view, 
it  might  aeom  entirely  reasonable  and  safe  for 
them  to  cross  at  the  place  selected.  Their 
failure  to  perceive  the  danger  might  be  entirely 
due  to  the  excessive  speed  of  the  car,  and  to 
their  inability  in  the  darkness  to  detect  it  and 
comprehend  the  shortness  of  the  time  required 
for  the  car  to  pass  over  the  distance  between 
it  and  the  place  selected  (or  the  crossing.  The 
motorman  must  be  assomed  to  know  approxi- 
mately the  speed  of  his  car.  Under  such  cir- 
cumstances, and  while  running  at  such  exces- 
sive speed,  it  cannot  be  ;said,  as  a  matter  of 
law,  that  the  motorman  ought  not  reasonably 
to  have  expected  that  persona  might  attempt 
to  cross  the  track  at  a  point  which  would  in 
(act  be  dangerously  near,  but  which  to  them 
would  not  appear  so.  The  circumstances  might 
be  such  as  to  charge  him  with  knowled^  of 
this  likelihood.  Due  care  would  require  him  in 
that  case  to  anticipate  such  probability  reason- 
ably arising  from  the  consequences  of  his  own 
gross  carelessness.  The  court,  this'efore,  should 
not  have  stated  as  a  matter  of  law  that  the 
motorman,  under  the  circumstances,  had  a  right 
to  assume  that  persons  would  not  cross  danger- 
ously near  in  (ront  of  him.  It  should  have 
been  left  to  the  jury  to  say  whether  or  not  bis 
speed  was  so  great  that  he  should  have  assum- 
ed that  persons  might  ignorantly  attempt  to 
cross  so  near  as  to  make  a  collision  probable," 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  MELVIN,  J.;  LOBIOAN,  X 
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mS  Cat.  S02) 

SWENDSEN   ▼.  PACIFIC  ELECTRIC   BT. 
CO.     (L.  A.  3994.) 

(Supreme  Court  of  California.    Jane  20,  1917.) 

1.  Carriebs  «=>319(3) — Injxtbt  to  Passbn- 
OEB— Excessive  Damaoks. 

A  verdict  of  $19,500  for  injuries  to  a  female 
passenger  aged  29  years,  earning  a  yearly  in- 
come of  $5,C0O,  her  condition  at  time  of  trial 
being  worse  than  immediately  after  the  acci- 
dent, and  it  being  doubtful  if  she  vould  erer 
fully  recover,  and  where  she  had  b«en  confined 
to  her  bed  for  nine  weeks  and  had  been  in  a 
sanatorium  for  three  months  and  had  incurred 
an  expense  of  $900,  held  not  excessive. 

(EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1344,  1345.] 

2.  New  Trial  «=»44(3)  —  Misconduct  of 
JuRT— Consideration  of  Matter  Not  in 
Evidence. 

The  fact  that  plaintiff  in  an  action  for  per- 
sonal injuries  fainted  and  was  carried  from  the 
courtroom,  and  that  certain  jurors  had  looked 
through  the  door  and  seen  plaintiff  lyin^  on- 
conscious  under  a  physician's  care,  held  insuf- 
ficient misconduct  to  warrant  a  new  trial,  since 
this  view  of  plaintiff  gave  the  Jurors  no  infor- 
mation beyond  that  which  they  would  naturally 
have  inferred  from  ^rhat  had  taken  place  in  the 
courtroom. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §f  8S-84.] 

3.  New  Trial  .&=>44(1)— DiscxmioH  of  Court. 

A  motion  for  new  trial  on  the  ground  of 
misconduct  of  the  jury  is  addressed  to  the 
sound  discretion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §1  80,  105.] 

4.  New  Trial  «=>140(1)— Affidavit— Scf- 
ficienct  and  effect, 

The  affidavit  of  an  attorney  on  information 
and  belief  that  jurors'  conduct  had  a  prejudicial 
effect  on  his  client's  case,  being  a  mere  matter 
of  opinion,  did  not  require  the  court  to  give  any 
weight  to  it  in  considering  the  granting  of  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  284,  285,  289,  806.] 

Department  1.  Appeal  from  Superior 
Court,  lioa  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 

Action  by  Ingeborg  Swendsen  against  the 
Pacific  Electric  Railway  Company.  Defend- 
ant appeals  from  Judgment  for  plaintiff  and 
from  order  denying  motion  for  new  triaL 
Affirmed. 

Frank  Earr,  R.  O.  Gortner  and  A.  W.  Asli- 

bum,  Jr.,  aU  of  Los  Angeles,  for  appellant. 
Williams,  Goudge  &  Chandler,  of  Los  Ange- 
les, for  respondent. 

SLOSS,  J.  A  train  operated  by  tbe  defend- 
ant collided  with  one  of  its  cars.  In  whicb 
plaintiff  was  riding  as  a  passenger.  Tbe 
plaintiff  was  injured,  and  brought  this  action 
to  recover  damages.  The  defendant  admitted 
liability,  and  the  only  matter  in  issue  was 
the  amount  of  damage.  The  jury  returned  a 
verdict  for  $19,500  in  plaintiff's  favor.  Judg- 
ment for  this  sum  was  entered.  The  defend- 
ant appeals  from  the  judgment  and  from  an 
order  denying  its  motion  for  a  new  trial. 


[1]  It  is  claimed  that  the  verdict  was  ex- 
cessive. There  was  testimony  to  show  that, 
at  tbe  time  of  the  accident,  the  plaintiff  was 
29  years  of  age.  Uer  expectancy  of  life  was 
35  years  or  more.  She  was  a  young  woman 
in  perfect  health,  of  unusual  vigor  and  vitali- 
ty, and  had  been  earning,  as  a  masseuse,  a 
yearly  Income  of  $5,600.  The  trial  took  place 
10  months  after  the  accident.  During  tbe 
intervening  period  the  plaintiff  had  been  un- 
able to  do  any  work,  and  she  remained  in- 
capacitated at  the  time  of  the  triaL  Her 
condition  had  not  Improved  during  the  in- 
terval; on  the  contrary,  it  was,  in  some  re- 
spects, worse  than  it  had  been  shortly  after 
the  accident  She  was  afflicted  with  a  twitch- 
ing of  the  fftce.  The  sense  of  feeling  had 
gone  from  lier  right  arm,  and  from  the  right 
upper  quarter  of  her  body.  Her  power  of 
speech  was  virtually  lost  The  sight  of  one 
eye  was  impaired,  and  she  was  unable  to 
walk  without  tbe  aid  of  a  cane.  One  witness 
testified  that  she  was  not  "like  the  same  per- 
son in  any  particular";  another,  that  she 
seemed  to  be  "a  total  wre<^."  From  the  tes- 
timony of  medical  experts,  it  remained 
donbtfnl  how  long  tbe  effects  of  the  injury 
would  last,  or  to  what  extent.  If  at  all,  there 
would  be  a  recovery.  She  had  suffered  a 
great  deal  of  pain,  and  was  not  free  from  pain 
at  the  time  of  the  trial.  She  bad  been  con- 
fined to  her  bed  for  nine  weeks,  had  been  in 
a  sanatorium  for  three  months,  and  had  in- 
curred an  expense  of  over  $900  for  medical 
treatment  and  nursing.  In  this  state  of  the 
evidence,  It  Is  idle  to  argue  that  the  amount 
of  the  damages  awarded  was  in  excess  of  the 
amount  which  the  Jury  might  reasonably  and 
fairly  have  fOtmd  to  have  been  sustained. 

[2-4]  During  tbe  trial  the  plaintiff  fainted, 
and  was  removed  from  the  courtroom  to  the 
witness  room.  Tbe  court  ordered  a  recess 
for  10  minutes.  When  the  trial  was  resum- 
ed, counsel  for  defendant  asked  that  the  Jury 
be  discharged,  upon  the  ground  that  certain 
members  of  the  Jury  had  looked  through  the 
door  into  the  room  in  which  plaintiff  was  ly- 
ing unconscious.  The  court  denied  the  mo- 
tion. The  iralnt  was  again  raised  upon  mo- 
tion for  a  new  trial,  the  defendant  presenting 
an  affidavit  of  one  of  its  attorneys,  in  which 
he  deposed  that,  after  plaintiff  had  fainted 
and  been  taken  to  the  witness  room,  afOant 
had  seen  several  members  of  the  Jury  look- 
ing into  said  room,  in  which  the  platatlff 
was  lying  and  was  being  attended  by  a  phy- 
sician. Tbe  affiant  states  on  information  and 
belief  that  this  action  of  tbe  Jurors  constitut- 
ed misconduct,  and  created  in  their  minds 
a  sympathy  for  the  plaintiff,  and  .a  prejudice 
against  the  defendant,  resulting  in  excessive 
damages.  It  is  now  argued  that  the  court 
erred  in  denying  a  new  trial  upon  the  ground 
of  this  alleged  misconduct  The  appellant 
concedes  that  the  mere  fact  that  plaintiff 
fainted  in  tbe  courtroom,  a  circumstance 
which  was,  of  course,  observed  by  the  jurors. 
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did  not,  in  Itself,  require  tbe  granting  of  a 
new  trial.  Indeed  tbe  defendant  Itself  asked 
an  Instruction  (which  was  given)  that  the 
Jury  had  "a  right  to  take  Into  consideration 
the  physical  appearance  of  plaintiff  while  on 
the  witness  stand  and  in  tbe  courtroom." 
The  only  additional  fact  that  appears,  tlien, 
Is  that,  after  the  plaintiff  had  thus  lost 
consciousness,  some  of  the  Jurors  saw  that 
she  was  receiving  medical  attention.  We  are 
unable  to  see  that  this  gave  to  the  Jurors 
any  information  't>eyond  that  whldi  they 
would  naturally  have  Inferred  from  what 
had  taken  place  before  their  eyes.  The  mo- 
tion for  new  trial  was  addressed  to  tbe 
sound  discretion  of  the  court,  and  it  cannot 
be  said  that  there  was  any  abuse  of  dis- 
cretion in  refusing  to  disturb  the  verdict  on 
the  ground  of  this  trivial  occurrence.  Chica- 
go &  E.  R.  Co.  v.  Meech,  163  111.  305.  45  N.  E. 
290.  The  statement  of  tbe  affiant,  on  Infor- 
mation and  belief,  that  the  conduct  of  tbe 
jurors  had  a  prejudicial  effect,  was  a  mere 
matter  of  opinion,  and  the  court  was  not 
botind  to  give  any  weight  to  it 

No  other  point  is  made. 

Tbe  Judgment  and  tbe  order  denying  a 
new  trial  are  affirmed. 

We  concur:  SHAW,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 


075  Cal.  493) 

IIERMOSA  BEACH  LAND  &  WATER  CO. 

V.  LAW  CREDIT  CO.  et  al.    (L.  A.  3966.) 

(Supreme  Court  of  California.    June  19,  1917. 

Rehearing  Denied  July  19,  1917.) 

1.  Vendor  and  Pttrchaseb  *=»187  —  Fokfei- 
TUKE  FOB  Nonpayment— Waiver. 

If,  long  after  the  final  installment  becomes 
due,  the  vendor  accepts  payments  on  account  of 
interest  on  the  unpaid  balance,  he  waives  his 
right  to  declare  a  forfeiture  for  failure  to  pay 
in  time  without  first  tendering  a  deed  and  put- 
ting the  vendee  in  default. 

[Ed.  Note.— For  other  cases,  sej  Vendor  and 
Purchaser,  Cent  Dig.  §{  121,  374,  375.] 

2.  Limitation  of  Actions  ®=1S2(3)— Plead- 
ing—Bab  OF  Afi'ibmativk  Defense— Neces- 
sity OF  Reply. 

In  action  to  quiet  title,  where  defendant  set 
up  a  sale  contract  and  prayed  for  specific  per- 
formance, the  new  matter  of  the  answer  was 
under  Code  Civ.  Proc.  §  462,  deemed  controverted, 
and  plaintiff  could,  without  formal  plea,  show 
that  the  attempted  defense  was  barred  by  the 
statute  of  limitations. 

3.  Limitation  of  Actions  ®=»19(1) — Vendees 
in  Possession— Character  of  Possession. 

Since  the  possession  which  will  prevent  the 
running  of  the  statute  of  limitations  against  a 
vendee  is  an  actual  possession  or  occupation, 
not  merely. that  constructive  or  presumed  pos- 
session which  may  follow  a  right  of  entry,  the 
vendee  of  a  vacant  lot  could  not,  more  than  sev- 
en years  after  declaration  of  forfeiture  for  de- 
fault in  payment  during  which  the  lot  was  un- 
occupied, maintain  an  action  to  quiet  title  on 
tbe  ground  that  the  statute  bad  not  run  against 
him. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  fS  73,  80,  84,  85.] 


Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Lewis  R.  Works, 
Judge. 

Action  by  the  Hermosa  Beach  Land  &  Wa- 
ter Company  against  the  Law  Credit  Com- 
pany and  others.  Judgment  for  defaidants 
and  order  denying  new  trial,  and  plaintiff 
appeals.    Reversed. 

Gibson,  Dunn  &  Crutcher  and  Gnrney  E. 
Newlin,  all  of  Los  Angeles  (W.  W.  Hyams, 
of  Los  Angeles,  of  counsel),  for  appellant. 
Tanner,  Odell,  Odell  &  Taft,  of  Los  Angeles, 
for  respondents. 

SLOSS,  J.  Appeal  by  plaintiff  from  a 
Judgment  and  an  order  denying  a  new  trial. 

Tbe  action  was  brought  to  quiet  plaintUTs 
UUe  to  lot  32  in  block  49  of  the  first  addl- 
ticm  to  Hermosa  Beach,  In  Los  Angeles  coun- 
ty. The  defendant  Law  Credit  Company  an- 
swered, alleging  that  It  ^as  tbe  successor  in 
lirtereet  of  one  Stiles,  who  on  February  15, 
1902,  had  entered  into  a  written  agreement 
with  the  plaintiff  for  tbe  purchase  of  the 
lot  In  question.  The  purchase  price  named  In 
tbe  contract  was  $135,  of  which  $45  was  paid 
in  cash,  and  the  balance  was  to  be  paid  in 
two  Installments  of  $45  each,  on  October  2, 
1902,  and  April  2,  1903,  respectively,  with 
Interest  on  the  deferred  payments  at  the  rate 
of  7  per  cent. 

The  answer  alleged  that  at  the  time  of 
making  tbe  agreement  Stiles  entered  Into  pos- 
session of  the  premises ;  that  on  October  23. 
1902,  he  made  the  second  payment  of  $45, 
with  Interest  to  October  2,  1902;  .that  on 
March  22,  1904,  he  paid  Interest  to  February 
15,  1904,  and  on  December  14  he  paid  in- 
terest up  to  January  1,  1906.  Plaintiff  ac- 
cepted all  of  said  payments  without  objec- 
tion. On  February  3,  1906,  Stiles  tendered 
the  final  payment  due,  together  with  interest, 
amounting  to  $45.60.  The  plaintiff  refused  to 
accept  the  same,  or  to  make  conveyance.  Tbe 
answer  set  forth  the  fairness  of  the  contract 
and  the  adequacy  of  tbe  consideration,  and 
asked  Judgment  that  plaintiff  be  required  to 
accept  the  balance  due,  and  to  make  a  good 
conveyance  of  tbe  land  to  tlie  defendant. 
Tbe  court  found  in  favor  of  the  avermmts 
of  the  answer,  and  entered  Judgment  that  de- 
fendant deposit  with  the  clerk  the  sum  of 
$58.31,  being  tbe  balance  due  on  tbe  contract, 
together  with  taxes  paid  by  the  plaintiff, 
and  that  plaintiff  thereupon  make,  execute, 
and  deliver  a  deed  conveying  tbe  title  to 
said  premises  to  the  defendant. 

[1]  It  was  alleged  In  the  answer,  and  found 
by  the  court,  tbat  when  the  last  payment  of 
interest  was  made  by  Stiles,  It  was  agreed 
between  tbe  parties  that  tbe  time  for  pay- 
ment should  be  further  extended  beyond  Jan- 
nary  1,  1906.  Tbe  plaintiff  attacks  tbe  ilnd- 
ing.  We  need  not  inquire  into  this  point,  as 
we  think  tbe  finding  immaterial.  It  is  undis- 
puted that,  l<»g  after  tbe  final  installment 
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became  due.  the  appellant  accepted  several 
layments  on  account  of  interest  on  the  tw- 
liaid  balance.  Under  these  circumstances  tbe 
rendor  must  be  held  to  have  waived  its  right 
to  declare  a  forfeitare  for  the  failure  to  pay 
in  time,  without  first  tendering  a  deed  and 
putting  the  vendee  in  default.  Boone  v.  Tem- 
pleman,  158  Cal.  290,  110  Pac.  947,  139  Am. 
St.  Rep.  126;  Hayt  v.  Bentel,  164  CaL  680, 
130  Pac  432. 

[2]  The  defendant's  answer  asked,  and  the 
coort  by  Its  decree  granted,  affirmative  relief. 
In  effect,  the  defendant  prayed  for  and  ob- 
tained a  decree  of  specific  performance.  Un- 
der section  462  of  the  Code  of  Civil  Proce- 
dure, new  matter  set  up  In  the  answer  Is 
deemed  controverted  by  the  opposite  party. 
Plaintiff  was  therefore  entitled  to  meet  the 
defendant's  averments  by  any  evidence  suffi- 
cient to  overcome  their  force.  Moore  v.  Copp, 
119  Cal.  429,  61  Pac.  630;  Brooks  v.  Johnson, 
122  CaL  660,  65  Pac.  423;  Peck  v.  Noee,  154 
CaL  351.  97  Pac.  866.  Accordingly,  where  the 
answer  sets  up  an  affirmative  cause  of  action, 
the  adverse  party  may,  withoijt  formal  plea, 
show  that  the  attempted  defense  is  barred  by 
ttie  statute  of  limitations.  Bradbury  v.  Hig- 
ginson,  167  Cal.  553,  140  Pac.  254. 

[3]  The  appellant  contends  that  the  defend- 
ant's right  to  a  conveyance  under  the  con- 
tract ci  sale  is  thus  barred.  It  appears  that, 
in  resmnse  to  StUes'  offer  of  payment  and 
demand  for  a  deed,  the  plaintiff,  on  February 
•*>,  1906,  DOtlfled  him  in  writing  that  bis  con- 
tract waa  "declared  forfeited  In  accordance 
with  the  terms  and  conditions  of  said  con- 
tract," This  action  was  begun  on  March  16, 
1913,  more  than  seven  years  after  such  notifi- 
cation. The  defendant's  answer  was  filed 
some  two  weeks  later.  It  is  urged  ttiat  the 
cause  of  action  to  enforce  such  contract  was 
barred  either  by  subdivision  1  of  section  337 
of  the  Code  of  Civil  Procedure  (an  action  up- 
on a  cmtract,  obllgatlcxi,  or  liability  founded 
on  an  Instrument  in  writing),  or  by  section 
343  (an  action  for  relief  not  provided  for 
in  other  sections  of  the  Oode).  The  respond- 
ent, <«  the  other  hand,  relies  upon  the  rule, 
well  settled  by  our  dedsloos,  that  the  statute 
of  limitations  does  not  run  against  a  vendee 
in  possession  who  had  paid  the  full  purchase 
price.  Love  v.  Watkins,  40  Cal.  648,  571,  8 
Am.  Rep.  624;  Gilbert  v.'  Sleeper,  71  Cal. 
290,  294,  12  Pac.  172;  Scadden  Flat  O.  M. 
Go.  V.  Scadden,  121  Cal.  33,  53  Paa  440; 
Fleishman  v.  Woods,  135  Cal.  256,  67  Pac. 
276.  Hie  theory  of  these  cases  is  that  such 
vendee  is  the  equitable  owner  of  the  land, 
and  the  vendor  the  trustee  of  a  naked  legal 
title.  In  harmony  with  the  general  rule 
regulating  actions  by  a  cestui  against  the 
trustee  of  an  express  trust,  it  is  hdd  that 
the  statute  of  limitations  Coes  not  run  un- 
til there  has  been  a  distinct  and  unequivocal 
repudiation  of  the  trust  by  the  trustee.    It 


has  even  been  held  that  a  mere  repudiation 
by  the  vendor  will  not  start  the  statute  run- 
ning, in  the  absence  of  an  actual  taking  of 
possession  or  ouster  by  such  vendor.  Bennett 
V.  Morrison,  120  Pa.  390,  14  Atl.  264,  6  Am. 
St.  Rep.  711,  cited  in  Luco  v.  De  Toro,  91  Cal. 
405,  418, 18  Pac.  866,  27  Pac.  10S2.  But  where 
the  vendee  is  not  in  possession,  he  must  cer- 
tainly bring  his  action  vritbin  four  years  after 
the  repudiation  of  the  trast  or  obligation 
to  convey  is  distinctly  brought  home  to  him 
(Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
20,  134  Paa  981),  as  it  was  in  this  case  by 
the  plalntifiTs  notice  of  forfeiture.  The  an- 
swer alleges  that  Stiles  took  possession  upon 
the  making  of  the  contract.  But  the  record 
discloses  no  evidence  to  support  the  finding 
that  this  allegation  la  true.  The  possession 
which  wlU  prevent  the  running  of  the  statute 
of  limitations  against  a  vendee  is  an  actual 
possession  or  occnpaticm,  not  merely  that  con- 
structive or  presumed  possession  which  may 
follow  a  right  of  entry.  It  may  be  conceded 
that  the  contract  contemplated  that  the  ven- 
dee should  be  entitled  to  go  Into  occupation 
of  the  lot  The  evidence,  however,  falls  to 
show  that  he  ever  went  into  or  ever  had  pos- 
session. It  was  stipulated  at  the  trial  "that 
the  property  was  a  vacant  lot  and  had  been 
for  the  last  five  years."  The  only  witness 
who  testified  on  the  subject  stated  that  for 
the  five  or  six  years  prior  to  the  trial  the 
property  had  "not  l>een  inclosed  in  any  man- 
ner or  occupied  by  any  residence  or  dwelling 
or  building  or  for  farming  or  other  purposes." 
This  evidence,  far  from  showing  that  the 
vendee  had  been  in  possession  of  the  land, 
showed  the  contrary.  The  case,  then.  Is  sim- 
ply that  of  one  who,  having  a  contract  to  pur- 
chase land,  tenders  payment  and  demands  a 
conveyance,  which  is  refused,  and  then  waits 
for  seven  years  before  seeking  to  enforce  his 
right  to  a  conveyance.  In  the'  absence  of 
any  possession  by  him,  It  must  be  held  that 
the  statute  of  limitations  has  run  against  his 
right  to  enforce  the  contract. 

It  may  well  be  that  the  plaintiff,  having 
once  waived  Its  right  to  declare  a  forfeiture 
without  first  tendering  a  deed  and  demand- 
ing payment,  could  not  have  its  title  quieted, 
without  complying  with  such  conditions  as 
might  be  deemed,  by  the  court,  to  be  equita- 
ble. But  this  consideration  cannot  Justify  the 
granting  of  affirmative  relief  to  the  defend- 
ant on  a  cause  of  action  which  is  barred. 
Upon  the  record  as  it  stands  the  Judgment  in 
favor  of  the  defendant  cannot  be  upheld. 

It  is  unnecessary.  In  view  of  what  has 
been  said,  to  discuss  the  other  points  pre- 
sented. 

The  Judgment  and  the  order  denying  a  new 
trial  are  reversed. 

We  concur:  VICTOR  B.  SHAW,  Judge 
pro  tem.;  SHAW,  J. 
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0.  Xj.  SHAFTER  estate  CO.  ▼.  INDUS- 
TRIAL ACCIDENT  COMMISSION  OF 
CALIFORNIA  et  al.     (S.   F.   8170.) 

(Supreme  Court  of  California.     June  21,  1917. 
Rehearing  Denied  Jul7  19,  1917.) 

1.  Masteb  add  Sebvaht  €=>375(1)  —  Work- 
men's Compensation  Act  —  Coubsc  of  Km- 
plotmeni. 

Where  plaintiFa  decedent  waa  employed  to 
patrol  defendant's  rnnch  as  gamekeeper,  aud  was 
also  expreiisly  instructed  to  aid  defendant's  les- 
sees in  killing  a  deer,  and  in  the  course  of  the 
hunt  he  was  accidentally  shot  by  one  of  the 
lessees,  the  accident  occurred  in  the  coniae  of 
the  employment. 

2.  Mastbb  and  Servant  ®=>373— Workmen's 
Compensation  Act — Out  of  Employment. 

Where  a  gnmekeeper  waa  accidentally  shot 
while  aiding  defendant's  lessee  in  hunting  a  deer 
by  express  orders  of  defendant  superintendent, 
the  accident  arose  out  of  the  employment. 

3.  Master  and  Servant  «=»361— Workmen's 
Compensation  Act  —  Employments  Ex- 
clude*). 

Workmen's  Compensation  Act  (Acts  1013,  p. 
279)  §  14,  excluding  from  the  beneficiaries  there- 
of any  employ^  engaged  in  farm,  dairy,  agri- 
cultural, viticultural  or  horticultural  labor,  in 
stock  or  poultry  raising,"  does  not  include  a 
gamekeeper  employed  to  patrol  a  ranch  to  eject 
poachers  and  to  aid  in  hunting  deer. 

4.  Master  and  Servant  *=9405(1)  —  Work- 
men's Compensation  Act  —  Wiixfot,  Mis-- 

con  duct— l!>VIDENCE. 

In  proceedings  under  Workmen's  Compen- 
sation Act  to  recover  for  the  death  of  a  game- 
keeper accidentally  shot  while  assisting  In  hunt- 
ing a  deer,  evidence  held  not  to  show  deceased 
guilty  of  willful  misconduct. 

n.  Master  and  Servant  ®=3362— Workmen's 
Compensation  Act—Cabvw  Employ£:s. 
Where  a  gamekeeper  was  accidentally  shot 
while  assisting  defendant's  lessee  in  hunting  a 
deer  by  the  express  order  of  the  defendant's  super- 
intendent, the  employment  was  not  casual,  but 
in  the  usual  course  of  the  business  conducted 
by  the  employer;  the  employer  having  usually 
provided  game  wardens  for  prior  lessees. 

6.  Master  and  Servant  ®=>386(1)  —  Work- 
men's Compensation  Act— Computation  op 
Compensation. 
Where  a  gamekeeper  was  accidentally  killed 
while  engaged  in  hunting  a  deer  under  defend- 
ant's express  orders,  compensation  held  errone- 
ously  awarded   on   the  basis  of  seven  days   a 
week  instead  of  six,  as  provided  for  by  section 
17a,  subds.  1  and  2,  of  the  Workmen's  Com- 
pensation Act  (Acta  1913,  p.  279). 

In  Bank.  Proceedings  by  Mrs.  Rutta 
Harrington  against  the  O.  L.  Shatter  Es- 
tate Company  under  the  Workmen's  Com- 
pensation Act  From  the  award  the  employ- 
er brings  certiorari.    Modified  and  affirmed. 

Charles  W.  Slack  and  Chauncey  S.  Good- 
rich, both  of  San  Francisco  (VlrgU  M.  Arlola, 
of  counsel),  for  petitioner.  Christopher  M. 
Bradley,  of  San  Francisco  (Warren  H.  Pills- 
bury,  of  Oakland,  of  counsel),  for  respondent 

VICTOR  E.  SHAW,  Judge  pro  tem.  Cer- 
tlorarl  to  review  the  proceedings  of  the  In- 
dustrial Accident  Commission,  wherein  an 
award  of  compensation  was  made  by  it  to 


Mrs.  Ruth  Harrington  for  the  death  of  h« 
husband  while  engaged  In  the  employ  of  peti- 
tioner. 

The  commission  in  effect  fonnd  that  Sidney 
M.  Harrington,  husband  of  the  applicant  was 
killed  by  reason  of  an  accident  arising  out  of 
and  in  the  course  of  his  employment  by  the 
O.  L.  Shafter  Estate  Company  ;  that  said  em- 
pIoy6  was  not  engaged  in  an  occupation  fall- 
ing within  the  exceptions  specified  In  section 
14  of  the  Workmen's  Compensation  Act ;  nor 
was  the  accident  caused  by  the  wlllfal  mis- 
conduct of  deceased ;  all  of  which  findings  are 
attacked  by  petitioner  for  want  of  support  In 
the  evidence. 

The  facts  material  to  the  inquiry,  as  dis- 
closed by  the  return  to  the  writ,  are  as  fol- 
lows: Petitioner,  at  whose  request  the  writ 
was  Issued,  is  a  corporation  and  at  the  time 
in  question  was  the  owner  of  a  large  tract  of 
land  in  Marin  county  known  as  the  "Lake 
Ranch,"  upon  which  it  maintained  8to<^,  In- 
cluding a  number  of  dairy  cows,  which  and 
the  right  to  pasture  the  same  thereon  was 
leased  to  Palasclnl  brothers,  who  operated  a 
dairy.  There  was  considerable  wild  game  up- 
on the  ranch,  and  the  season  for  hunting  deer 
thereon  opened  August  1,  1916,  and  extended 
to  September  15th  following.  During  preced- 
ing years  petitioner  had  let  hunting  privi- 
leges upon  the  ranch,  requiring  the  lessees 
thereof  to  furnish  a  game  warden.  The 
leases  having  expired,  petitioner,  in  July. 
1910,  acting  through  W.  F.  La  Grange,  Its 
superintendent  employed  Sidney  Harrington 
as  a  game  warden  and  keeper  to  patrol  the 
ranch  on  horseback,  look  after  and  protect 
the  game  from  poachers,  and  apprehend  and 
eject  trespassers,  to  whit*  duties  was  there- 
after added  that  of  assisting  the  Palasdnl 
boys  In  killing  a  deer,  which  employment  was 
to  commence  August  1st.  About  July  29th 
Harrington,  finding  that  be  would  be  unable 
to  accept  the  employment,  so  notified  La 
Grange,  at  whose  request  he  secured  one  Par- 
sons to  take  his  place,  it  being  agreed,  how- 
ever, that  Hlarrington  should  work  with 
Parsons  from  Tuesday,  August  Ist,  to  and 
including  the  following  Sunday,  August  6tlu 
About  August  2d  or  3d,  on  the  occasion  of  a 
visit  to  the  ranch  by  La  Grange,  there  being 
present  the  Palascini  brothers,  Harrington, 
and  Parsons,  the  former  said  that  the  tenants 
were  each  entitled  to  a  deer,  and  upon  some 
one  suggesting  that  the  Palasdnl  brothnra 
were  poor  shots  and  not  very  good  hunters. 
La  Grange  said  to  Harrington  and  Parsons,. 
"I  want  to  see  them  get  a  deer,  and  If  they 
don't  get  it  you  boys  see  that  they  get  it" 
Harrington,  accompanied  by  Parsons,  com- 
menced work  on  August  1st,  as  he  had  agreed 
to  do,  and  up  to  the  time  of  his  death  they 
found  a  number  of  trespassers  engaged  In 
hunting  on  the  ranch.  On  Saturday,  August 
5th,  the  day  on  which  the  accident  occurred, 
Pai^ns  was  engaged  in  preparing  a  camx>^ 
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wherein  to  locate  his  family,  and  Harrington 
on  the  forenoon  of  said  day  patrolled  the 
ranch  alone.  On  his  retnm  to  the  house  of 
Palasdnl  brothers,  with  whom  he  boarded, 
and  at  about  1  o'clock  p.  m.,  he  requested 
Antone  Palasclnl  to  go  with  him  on  a  ride  In 
patrolling  the  ranch,  and  at  the  same  time 
he  referred  to  what  La  Grange  had  said  In 
regard  to  seeing  that  Palasdnl  got  a  deer. 
On  this  last  trip  Harrington,  as  was  his 
custom,  carried  a  rifle,  as  also  did  Palasclnl, 
and  so  far  as  shown  the  nature  of  the  work 
done  was  the  same  and  consisted  of  that 
usually  performed  In  patrolling  the  ranch, 
except  that  In  connection  therewith  he  and 
Antone  Palasclnl  both  shot  at  deer  which 
they  saw  while  engaged  in  such  patrol  and 
care  of  the  ranch.  After  resting  a  couple  of 
honrs  and  at  about  6  p.  m.,  Harrington  said 
to  Antone:  "Now  we  will  go  around  and  look 
and  see  If  we  can  g6t  a  deer."  Uolng  up  a 
canyon  they  found  one  at  which  Harrington 
flred  without  hitting  it;  thereupon  be  said 
to  Palasdnl:  "Yon  go  round  one  way  and 
I  will  go  round  the  other  way.  We  will 
round  up  the  deer,  and  we  will  make  It  come 
back  this  way.  But  when  you  get  up  the  hill, 
don't  go  any  farther  ahead  because  If  I 
see  the  deer,  I  am  going  to  shoot,  and  you 
do  the  same."  Palasdnl  saw  the  deer  and 
shot  at  it,  thinking  that  Harrington  was  200 
or  300  yards  beblnd,  and  after  firing,  and 
not  seeing  Harrington,  he  went  to  look  for 
him,  and  discovered  that  he  had  shot  him 
through  the  head,  causing  luatant  death. 

In  our  opinion,  the  attack  made  upon  the 
findings  is  without  merit.  The  language 
ooncededly  used  by  La  Grange  admits  of  no 
meaning  other  than  that  Palasdnl  was  au- 
thorized to  taunt  and  kill  a  deer;  and  it  Is 
equally  clear  that  Harrington  and  Parsons, 
as  game  wardens,  were  in  express  terms  di- 
rected to  see  that  he  killed  it.  Under  the 
Instructions  given,  the  duty  of  Harrington  to 
aid  and  assist  such  authorized  hunter  In  se- 
curing the  deer  was  no  less  than  the  duty 
Imposed  upon  him  of  protecting  the  game 
from  treq;>assers  and  unauthorized  hunters. 
Nor  could  it  have  been  Intenaed  by  La 
Grange,  or  understood  by  Harrington,  that 
the  latter  should,  in  aiding  Palasclnl,  do  less 
than  when  found  drive  or  turn  the  animal 
In  the  direction  of  where  Palasclnl  was  sta- 
tioned, or  kill  it  himself,  In  which  endeavor 
he  was  engaged  at  the  time  he  was  shot 

[1,2]  That  the  acddent  occurred  in  the 
course  of  the  employment  seems  clear  from 
the  fact  that  it  occurred  while  Harrington 
was  actually  engaged  in  doing  that  whidi 
he  was  employed  to  do,  that  is,  patrolling 
the  ranch  in  quest  of  poachers  and  at  the 
same  time,  in  coimectlon  therewith,  under  ex- 
press orders  of  his  employer,  and  in  the  or- 
dinary and  usual  manner,  assisting  an  au- 
thorized htmter  in  finding  and  killing  a  deer. 
That  it  arose  out  of  the  employment  appears 
from  the  fact  that  the  accident  followed  as  a 
natural  Inddent  of  the  employment,  engage- 


ment In  which  exposed  him  to  the  danger  of 
being  accidentally  shot,  a  hazard,  which  he 
as  a  reasonable  man  must  have  contemplated 
when  he  undertook  to  perform  the  duties  so 
imposed  upon  him.  The  rule  is  well  stated 
in  McNlcol's  Case,  215  Mass.  497,  102  N.  E. 
697,  L.  R.  A.  1916A,  306.  where  it  U  said: 

"If  the  injury  can  be  seen  to  have  followed  aa 
a  natural  incident  of  the  work  and  to  have  been 
contemplated  by  a  reasonable  person  familiar 
with  the  whole  situation  as  a  result  of  the  ex. 
posure  occasioned  by  the  nature  of  the  employ- 
ment, then  It  arises  'ont  oP  the  employment." 

[S]  Section  14  of  the  act  exdudes  from  the 
benefidaries  thereof  "any  employ^  engaged 
in  farm,  dairy,  agricultural,  vltlcultural  or 
horticultural  labor,  in  stock  or  poultry  rais- 
ing." We  And  no  evldoice  in  the  record 
which  tends  In  the  slightest  degree  to  show 
that  deceased  was  engaged  in  any  calling  so 
excepted  from  the  operation  of  the  statute. 
It  cannot  be  said  that  one  employed  as  the 
keeper  of  hunting  preserves  whose  duty  it  is 
to  apprehend  trespassers  and  protect  tLa 
wild  game  from  poachers,  whose  acts  in  hunt- 
ing if  permitted  would  expose  domestic  ani- 
mals therein  to  the  danger  of  being  acddeu- 
tally  shot,  is  engaged  in  stock  raising  or  any 
of  the  pursuits  mentioned  in  said  section  14. 

[4]  Neither  Is  there  any  ground  for  the 
complaint  made  that  deceased  was  guilty  of 
willful  misconduct  Conceding  negligence  on 
his  part  due  to  the  fact  that  he  proceeded  to 
a  point  some  distance  in  advance  of  that 
agreed  upon  between  him  and  Palasclnl,  ex- 
cept for  which  the  acddent  would  not  have 
occurred,  there  is  nothing  indicating  that  he 
thus  Intentionally  imperiled  his  life  or  reck- 
lessly sought  a  position  of  danger.  North 
Pacific  Steamship  Co.  v.  Ind.  Ace.  Com.,  163 
Pac.  910. 

[S]  Petitioner  also  insists  that  at  the  time 
of  the  accident  which  caused  the  death  of 
deceased  be  was  engaged  In  an  employment 
not  only  casual,  but  not  in  the  usual  course 
of  the  business  conducted  by  the  employer. 
As  heretofore  stated,  petitioner  had  in  previ- 
ous years  leased  the  hunting  privileges  of 
the  ranch  upon  terms  which  required  the 
lessees  to  provide  a  game  warden  whose 
duty  was  to  prevent  unlawful  shooting  of 
game  by  trespassers  and  protect  the  premises 
and  stock  thereon  from  exposure  to  injury 
inddent  to  unlawful  hunting.  It  thus  ap- 
pears that  for  the  protection  of  the  game 
preserves  it  was  the  usual  course  of  petition- 
er, in  the  conduct  of  that  branch  of  its  busi- 
ness from  which  It  derived  a  revenue,  to  em- 
ploy through  the  lessees  the  services  of  a 
game  warden.  The  leases  having  expired,  it 
acted  directly  in  employing  Harrington  as 
gamekeeper  for  a  term  of  six  days  to  perform 
services,  which  in  the  course  of  its  business 
it  had  theretofore  required.  We  attach  no 
importance  to  the  fact  that  in  prior  years 
the  service  was  rendered  through  an  agree- 
ment with  the  lessees  of  the  hunting  privi- 
leges. 
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[6]  As  to  tbe  compensation  awarded  the  ap- 
plicant the  commission  found  that  deceased 
had  not  worked  substantially  the  whole  of 
the  preceding  year  in  said  employment,  and 
that  the  earnings  of  an  employ^  so  working 
in  the  same  neighborhood  was  the  sum  of 
$60  per  month  "working  seren  days  per 
week"  from  which,  as  a  conclusion  of  law, 
the  commission  found  "that  the  average  an- 
nual earnings  of  said  employ^  at  the  time  of 
his  injury  and  death  was  the  sum  of  $656.70 ; 
that  tbe  average  we^ly  earnings  were 
$12.53,  and  that  65  per  cent  thereof  equals 
$8.21,"  in  accordance  with  which  the  award 
was  made.  Counsel  for  respondent  under- 
take to  justify  the  conclusion  reached  by  the 
commission  upon  the  ground  that  the  em- 
ploy€  whose  earnings  were  properly  taken  as 
a  basis  for  the  earnings  of  deceased,  as  pro- 
vided by  section  17a,  subdivision  2,  of  the 
acti  worked  seven  days  per  week  for  which 
he  received  the  sum  of  $60  per  month,  and 
therefore  instead  of  multiplying  the  sum  of 
$2  found  to  be  the  average  daily  earnings  by 
300,  as  provided  in  said  section  17a,  subdivi- 
sions 1  and  2,  it  should,  they  claim,  by  reason 
of  such  day  labor  performed  exceeding  six 
days  per  week  be  multiplied  by  332,  which 
respondent  claims  constitutes  the  average  of 
working  days  in  a  year  for  employes  working 
seven  days  per  week.  The  lengthy  and  In- 
volved reasoning  of  counsel  in  support  of  the 
contention  is  not  at  all  satisfactory.  Indeed, 
upon  this  record  respondent  concedes  an  ab- 
sence of  evidence  which,  in  ascertaining  the 
average  annual  earnings,  justifies  the  use  of 
any  nuntber  other  than  that  specified  in  sec- 
tion 17a,  subdivision  2,  as  a  multiplier  of  the 
daily  earnings,  and  upon  the  evidence  pre- 
sented we  find  no  warrant  in  the  act  for  the 
computation  in  the  manner  made. 

The  dally  wage  multiplied  by  300  as  pro- 
vided by  section  17a,  subdivision  2,  gives 
$600  as  the  average  annual  earnings  of  de- 
ceased, which  sum  divided  by  52  (section 
17a)  gives  $11.54  as  the  weekly  earnings,  65 
per  cent  of  which,  being  $7.50,  constitutes 
the  weekly  indemnity  payable  to  the  ap- 
plicant 

It  is  therefore  ordered  that  the  award  be 
modified  by  the  commission  in  accordance 
with  the  views  herein  expressed,  and  as  so 
modified  the  proceedings  are  afllrmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.; 
HENSHAW,  J. 


(175  Cal.  420) 
LOOSEMORE 


T.  BAKER.    (I*.  A.  3835.) 


(Supreme  Court  of  California.    June  11,  1917.) 
Rehearing  Denied  July  9,  1917.) 

1.  Cbattbi.   Mobtoages   «=»138(1)— Pbiobity 

or  Liens— Attachment. 

The  lien  acquired  by  a  creditor  on  personalty 

by  the  levy  of  a  writ  of  attachment  is  superior 

to  the  hen  given  by  a  chattel  mortgage  which 


has  not  been  recorded  and  is  not  accompanied 
by  the  required  affidavits. 

[Kd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  {{  228.  229,  231-236.] 

2.  Attachment  «=!>375(8)— Libvy  —  Damages 
Rkcovebabue— Chattel  Mobtoages. 
Whether  a  judgment  in  favor  of  a  sheriff 
against  the  mortgagee  in  an  unrecorded  chattel 
mortgage,  under  Civ.  Code,  If  3336,  3338,  rd- 
ative  to  the  aiuount  of  recovery  for  conversion, 
should  be  for  the  value  of  the  property  levied 
on  or  only  for  the  amount  of  the  attachment 
lien,  costs  and  expenses,  plaintiff  having  re- 
gained the  property  by  givibg  an  undertaking 
after  the  levy,  depended  on  whether  the  chattel 
mortgage  was  valid  as  between  the  mortgagee 
and  owner  and  whether  the  mortgagee  had  taken 
possession  of  the  property  under  his  mortgage 
with  the  owner's  consent,  in  which  case  the 
sheriff  would  be  entitled  to  recover  only  tbe 
lesser  sum. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §{  1382-1385.] 

Department  2.  Appeal  from  Superior 
Court,  Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  John  Loosemore  against  T.  A. 
Baker.  From  a  judgment  for  defendant  and 
denial  of  new  trial,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Emmons.  &  Hudson  and  T.  F.  Allen,  all  of 
Bakersfield,  for  appellant  Thomas  Scott  and 
J.  R.  Dorsey,  both  of  Bakersfield,  for  re- 
spondent 

HENSHAW,  J.  This  appeal  Is  from  the 
judgment  and  from  the  order  denying  plain- 
tiff's motion  for  a  new  trial.  He  sued  de- 
fendant as  sheriff  of  tbe  county  of  Kern, 
who  under  a  writ  of  attachment  had  levied 
upon  and  taken  possession  of  certain  per- 
sonal property.  Plaintiff  offered  to  prove  that 
the  property  was  in  his  possession  at  the 
time  of  the  sheriff's  levy,  and  that  his  pos- 
session was  based  upon  a  chattel  mortgage 
for  a  bona  fide  debt  due  to  him  from  one 
Wygal,  who  had  made  default  in  the  matter 
of  the  payment  of  the  debt  After  seizure  by 
the  sheriff  plaintiff  had  given  him  an  under- 
taking, and  thus  had  regained  possession  of 
the  property.  The  judgment  was  in  favor  of 
the  sheriff  for  the  return  of  the  property  or 
its  value,  found  to  be  tbe  sum  of  $3,000. 

It  was  shown  by  respondent,  and  it  Is  not 
controverted,  that  the  chattel  mortgage  was 
never  recorded,  and  that  it  was  not  accom- 
panied by  the  affidavits  of  the  parties  there- 
to as  required  by  law.  One  C.  B.  Alexander 
commenced  his  action  against  Wygal  to  re- 
cover the  sum  of  $1,450  for  hay  sold  by  him 
to  Wygal  within  two  years  next  preceding 
the  commencement  of  the  action,  which  com- 
mencement was  on  the  13th  day  of  October, 
1911.  The  chattel  mortgage  bore  date  of  the 
23d  of  May,  1910.  In  this  action  the  attach- 
ment was  issued.  Plaintiff  in  the  present 
action  admitted,  however,  that  he  was  unable 
to  prove  that  any  part  of  this  hay  was  bo 
sold  before  the  execution  of  the  mortgage, 
the  contrary  being  contended  for  by  defend- 
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ant,  and  tliat  he  was  unable  to  prove  that 
Alexander  bad  any  notice  or.  knowledge  of 
the  existence  of  this  mortgage  until  after 
the  bay  had  been  so  sold  and  delivered. 

[1]  The  Judgment  giving  priority  to  the 
lien  of  the  attachment  under  these  facts 
comes  strictly  wittiln  the  decisions  of  this 
court  in  Rnggles  v.  Cannedy,  127  Cat  291, 
33  Pac.  911,  69  Pac.  827,  46  L.  R.  A.  371,  and 
Alferitz  V.  Scott,  130  Cal.  474,  62  Pac.  735. 
If  it  is  thought  that  finything  to  the  contrary 
to  these  decisions  Is  held  in  Adiard  v.  Rodgers, 
105  CaL  327,  38  Pac.  889,  it  must  be  consid- 
ered as  superseded  by  the  later  decision  of  the 
court  in  bank  above  dted.  Lemon  r.  WoUF, 
121  CaL  272,  53  Paa  801,  also  relied  on  by 
appellant,  contains  nothing  bearing  upon  this 
case.  It  declares  the  sound  and  familiar  prin- 
ciple that  even  a  chattel  mortgage  void  for 
lack  of  recordation  or  void  for  deflective  veri- 
fication and  acknowledgment  may  stlU  be 
good  between  the  parties,  and  that  a  mere 
creditor  at  large  is  not  in  a  position  to  at- 
tack it,  it  being  said  that: 

"Only  a  creditor  who  has  acquired  a  lien  apon 
the  mortgaged  property  by  virtue  of  some  le^ 
proceeding,  or  who  is  armed  with  some  process 
aathorlzing  a  seizure  of  the  property,  can  ques- 
tion the  compliance  with  these  formalitieB. 

In  this  case  the  creditor  had  acquired  a 
lien  and  was  armed  with  process. 

[2]  Appellant  contends  that,  as  the  at>- 
tachment  lien  was  only  for  $1,450,  the  maxi- 
mum Judgment  which  should  have  been  given 
in  favor  of  the  sheriff  was  for  that  sum  with 
"fair  compensation  (or  the  time  and  money 
properly  expended  in  pursuit  of  the  prop- 
erty." Civ.  Code,  |§  3338,  3336.  Such  un- 
questionably is  the  general  rule.  Pico  v.  Mar- 
tinez, 55  Cal.  151;  Wilkerson  v.  Thorp,  128 
Cal.  225,  60  Pac.  679;  34  Cyc.  p.  1568.  Re- 
^ondent  makes  answer  that  this  case  comes 
within  the  exception  to  the  general  rule  in 
that  he  had  taken  the  property  from  the 
owner  and  was  responsible  over  to  the  owner 
for  the  excess  in  value  of  the  property  above 
the  Judgment  and  costs  due  to  Alexander, 
and  that,  therefore,  the  Judgment  in  the 
full  amount  of  the  value  of  the  property  was 
proper.  Respondent's  legal  position  is  sound. 
Coos  Bay  R,  R.  Co.  v.  Slglin,  34  Or.  80,  63 
Pac.  606;  Bleller  v.  Moore,  88  Wis.  438,  60 
N.  W.  792;  Shahan  v.  Smith,  38  Kan.  474, 
16  Paa  749;  Witkowski  v.  Hill,  17  Colo.  372, 
30  Pac.  55.  Respondent  further  argues  that, 
the  findings  show  that  he  did  In  fact  take  the 
personal  property  from  the  possession  of  the 
owner.  All  this  may  be  conceded,  but  the  dif- 
ficulty with  the  respondent's  position  arises 
over  the  ruling  of  the  court  in  refusing  to 
allow  plaintiff  to  prove  hla  mortgage  and  to 
prove  that  he  was  in  actual  possession  of 
the  personal  property  at  the  time  of  the  re- 
spondent's levy,  for  if  it  be  true,  as  appellant 
contends,  that  his  mortgage  was  good  as 
between  himself  and  his  mortgagor,  and  that 
he  had  taken  possession  of  the  property  un- 


der his  mortgage  with  the  consent  of  the 
owner,  then,  notwithstanding  the  fact  that 
by  virtue  of  the  attachment  the  respondent 
acquired  a  lien  superior  to  that  of  the  appel- 
lant, it  was  indisputably  a  limited  lien  for 
the  amount  sued  for  by  Alexander  and  it 
would  be  to  this  appellant,  and  not  to  Wygal, 
the  owner,  that  the  respondent  would  be  ac- 
countable for  the  excess  in  value  over  and 
above  the  sum  sufficient  to  satisfy  his  lien. 
These  issues,  however,  were  not  tried,  and 
this  Judgment  cannot  stand  until  they  have 
been  tried  and  determined  adversely  to  ap- 
pellant's position.  The  Judgment  must  be  re- 
versed, and  upon  the  new  trial  permission 
should  be  granted  to  this  plaintiff  to  es- 
tablish, if  he  can,  the  validity  of  his  mort- 
gage as  between  himself  and  the  owner,  and 
that  he  was  in  possession  of  the  property 
at  the  time  of  req;>ondent's  levy  and  seizure. 
It  Is  ordered  accordingly. 

We  concur:   MEJLVIN,  J.;   liORIQAN,  .i. 

(64  Mont.  7) 
BAE:ER  STATE  BANK  r.  GRANT  et  aL 
(No.  3785.) 
(Supreme  Court  of  Montana.     June  12,  1917.) 

1.  Appkal  Awn   Ersob  «=3927(7)— Review— 
EviDENC»   ON    Which    Vebdiot    was   Di- 

BECTED. 

On  appeal  from  a  directed  verdict  for  plain- 

tifF,    the   evidence,   though  conflicting,    will   be 

treated  in  the  light  most  favorable  to  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  g  3748.] 

2.  Bills  and  Notes  <&=»343— Holdeb  in  Due 
Course  —  Right    to    Pbesuiie    Contbact 

WOULD  BE  PeRFOBMXD. 

A  bank  which  accepted  notes  given  for  an 
automobile  from  the  seller  thereof  had  a  right 
to  presume  that  the  seller's  contract  of  war- 
ranty would  be  carried  out  in  good  faith. 

[fid.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gi  853-^5,  864,  865.] 

3.  Bills  and  Notes  <&=»335— Holder  in  Dux 
CouBSE — Knowledge  of  Bquitt. 

Where  notes  were  given  for  an  automobile, 
and  the  seller  of  the  car  broke  his  warranty 
thereof  before  he  transferred  the  notes  to  a 
bank,  and  the  bank  knew  of  the  breach,  it  was 
not  a  holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  817. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  in  Due  Course.] 

4.  Bills  and  Notes  €s»343— Holdeb  in  Due 
Course — Statute. 

Where  a  bank  knew,  when  it  took  from  the 
seller  of  an  automobile  notes  executed  by  the 
buyers,  that  the  car  was  sold  under  a  war- 
ranty, and  that  the  consideration  for  the  notes 
might  possibly  fail,  it  was  nevertheless  a  hold- 
er in  due  course  as  defined  in  Rev.  Codes,  g  5000, 
there  having  been  no  breach  of  warranty  at  the 
time  the  notes  were. negotiated. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g§  853-855,  864,  866.] 

Appeal  from  District  Court,  Fallon  Coun- 
ty ;   Daniel  L.  O'Hem,  Judge. 

Action  by  the  Baker  State  Bank,  a  cor- 
poration, against  J.   M.  Grant  and  others 


4t»For  otber  cmm  m*  uima  topio  and  KBT-NUHBBR  Id  all  Key-Numbered  Digests  and  Indaxea 


Digitized  by 


Google 


28 


lee  PACIFIC  REPORTER 


(Mont. 


From  a  judgment  for  plaintiff  and  an  or- 
der denying  new  trial,  defendants  appeal. 
Jadg^ment  and  order  affirmed. 

Geo.  W.  Farr  and  H.  B.  Herricit,  both  of 
Miles  City,  for  appellants.  P.  O.  Cornish 
and  Booth  &  Dousman,  all  of  Baker,  for  re- 
spondent. 

HOUX^WAY,  J.  On  April  17,  1913,  J.  M. 
Grant,  J.  J.  Johnston,  and  R.  V.  Fuqua  ex- 
ecuted and  delivered  to  Charles  ES.  Clark 
ten  promissory  notes,  each  for  the  sum  of 
$200.  Before  the  maturity  of  any  of  the 
notes  they  were  611  indorsed  and  transferred 
Dy  Clark  to  the  Baker  State  Bank  for  their 
face  value.  The  first  note  was  paid  at  ma- 
turity, and  this  action  wa8<  brought  to  en- 
force payment  of  the  other  nine  notes.  The 
principal  defense  interposed  is  that  the  ten 
notes  were  given  in  payment  for  an  automo- 
bile, sold  and  delivered  by  Clark  to  the  de- 
fendants under  an  express  warranty  that  tlte 
far  would  perform  the  services  required  of 
it  by  defendants  in  conducting  an  automobile 
stage  line  between  Ekalaka  and  Baker ;  that 
at  the  time  the  notes  were  transferred  by 
Clark,  the  bank  knew  the  terms  under  which 
the  automobile  was  sold  and  the  notes  given; 
that  the  car  failed  to  render  the  services 
contemplated,  and  was  finally  turned  back  to 
Clark  about  October  1st;  that  there  was  a 
failure  of  consideration,  and  that  the  bank 
is  not  a  holder  in  due  course.  Issue  was 
joined  by  reply.  At  the  conclusion  of  the 
testimony  the  court  directed  a  verdict  for  the 
plaintiff,  and  defendants  appealed. 

[1]  While  there  is  some  conflict  in  the  tes- 
timony as  to  the  knowledge  possessed  by  the 
bank  at  the  time  it  purchased  the  notes,  for 
the  purpose  of  these  appeals  the  evidence  will 
be  treated  in  the  light  most  favorable  to  the 
defendants  and  as  establistiing  that  the  bank 
knew  what  the  consideration  for  the  notes 
was,  and  knew  the  terms  of  the  contract  of 
warranty. 

[2,3]  The  notes  were  transferred  to  the 
bank  on  the  day  following  their  execution, 
and  at  a  time  when  there  had  not  been  any 
breach  of  warranty  to  the  knowledge  of  any 
one.  If  at  the  very  instant  it  purchased  the 
notes,  the  bank  had  made  inquiry  of  the  de- 
fendants, it  could  not  have  ascertained  that 
there  was  then  any  possible  outstanding  de- 
fense. It  did  know  that  the  car  was  war- 
ranted to  a  certain  standard  of  service,  but 
it  bad  a  right  to  presume  that  the  contract  of 
warranty  would  be  carried  out  in  good  faith. 
Certainly  it  could  not  anticipate  that  a  con- 
tingency which  might  never  happen  would 
certainly  happen.  If  a  breach  had  occurred 
before  the  notes  were  transferred  and  the 
bank  knew  of  such  breach,  it  could  not  claim 
to  be  a'  bolder  in  due  course;  but  no  one 
knew  or  could  know  at  that  time  that  the 
car  would  not  meet  all  the  requirements  con- 
templated by  the  purchasers.  Does  the  fact, 
tl'en,  that  the  bank  knew  when  it  took  the 
notes  that  the  car  was  sold  under  a  warranty 


and  that  the  consideration  for  the  notes 
might  possibly  fail  defeat  its  claim  to  be  a 
bolder  in  due  course?   Onr  Codes  provide: 

"Sec.  5900.  A  holder  in  due  course  is  a  holder 
who  has  taken  the  instrument  under  the  follow- 
ing conditions:  1.  That  it  is  complete  nnd  reg- 
ular upon  its  face ;  2.  That  he  became  the  hold- 
er of  It  before  it  was  overdue,  and  without  no- 
tice that  it  has  been  previously  dishonored,  if 
such  was  the  fact;  3.  That  he  took  it  in  good 
faith  and  for  value ;  4.  That  at  the  time  it 
was  negotiated  to  him,  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it." 

It  has  often  been  said  tliat  a  negotiable 
promissory  note  is  a  courier  without  luggage 
whose  face  is  its  own  passport  To  such  ex- 
tent do  notes  of  this  character  enter  into  and 
form  a  substantial  part  of  the  very  life  of 
the  commercial  world  that  the  law  has  al- 
ways been  solicitous  to  exclude  any  rules 
calculated  to  binder  their  free  circulation  and 
exchange.  By  the  act  of  executing  such  an 
Instrument,  the  maker  is  held  to  Iiave  in- 
tended that  it  may  enter  the  diannels  of 
trade  and  pass  from  hand  to  hand  unlncom- 
l)ered  by  any  defense  not  known  to  exist 
when  the  transfer  Is  made.  The  rule  is  con- 
cisely stated  in  3  Ruling  Case  Law,  1067,  as 
follows: 

"The  courts  universally  hold  that  knowledge 
that  a  note  was  given  In  consideration  of  the 
executory  agreement  or  contract  of  the  payee 
which  bag  not  been  performed  will  not  deprive 
the  indorsee  of  the  character  of  a  holder  in  due 
course,  unless  he  also  has  notice  of  the  breach 
of  that  agreement  or  contract.  So  knowledge 
of  a  warranty  on  a  sale  in  which  a  note  was 
given  is  held  not  to  affect  the  rights  of  a  pur- 
chaser of  the  note  for  value  before  maturity,  if 
he  had  no  knowledge  of  the  breach  of  the  war- 
ranty." Miller  v.  Ottaway,  81  Mich.  196.  45 
X.  W.  665,  8  U  R.  A.  428,  21  Am.  St  Rep. 
513;  Jennings  v.  Todd,  118  Mo.  208,  24  S.  W. 
148,  40  Am.  St  Rep.  373;  Rublee  v.  Davis, 
33  Neb.  779,  51  N.  W.  135,  29  Am.  St  Rep. 
.')09 ;  Siegel,  Cooper  &  Co.  v.  Chicago  Trust  & 
Savings  Bank,  131  lU.  569,  23  N.  E.  417,  7 
L.  R.  A.  537,  19  Am.  St  Rep.  51;  United 
States  Nat  Bank  v.  Floss,  38  Or.  68,  02  Pae. 
751,  84  Am.  St  Rep.  752;  8  Corpus  Juris, 
509. 

A  clear  distinction  Is  to  be  drawn  between 
the  case  at  bar  and  the  cases  cited  above, 
on  the  one  hand,  and  cases  of  which  Citizens' 
State  Bank  v.  Qarcean,  22  N.  D.  676,  134  N. 
W.  882,  is  typical,  on  the  other.  In  the  last 
case,  Garcean  executed  and  delivered  his 
promissory  note  to  Stevens  in  payment  of 
the  first  premium  on  a  policy  of  Ufe  insur- 
ance. The  note  accompanied  the  application. 
Title  to  the  note  was  to  pass  to  Stevens  if 
the  application  was  accepted  by  the  Insurance 
company  and  the  policy  issued;  otherwise  the 
note  was  to  be  retttmed  to  Garceau.  Before 
the  application  was  acted  upon,  Stevens  in- 
dorsed and  transferred  the  note  to  the  bank, 
which' then  knew  all  the  facts  concerning  the 
transaction.  The  application  for  insurance 
was  rejected,  and  in  an  action  by  the  bank 
to  collect  the  note,  the  court  held  that  Ste- 
vens did  not  have  an  unqualified  title  to  the 
note,  and  the  bonk,  with  knowledge,  acquired 
no  better  title  than  be  had;   that  upon  re- 
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Jection  of  the  application  the  consideration 
for  the  note  failed  altogether,  and  that  the 
maker  could  properly  avail  himself  of  the 
defense  that  the  benk  was  not  a  holder  in 
due  coarse.  In  the  case  at  bar,  the  unqnall- 
fled  title  to  the  note  passed  to  dark  upon  the 
delivery  of  the  automobile,  and  upon  Indorse- 
ment by  him  the  title  passed  to  the  bank, 
free  from  hay  defenses  not  then  known  to 
exist. 

14]  The  plaintiff  brings  Itself  within  the 
definition  of  a  "holder  in  due  course,"  as 
given  in  section  0900  above.  The  trial  court 
ruled  correctly,  and  its  judgment  and  order 
are  affirmed. 

Affirmed. 

BRANTIiY,  O.  J.,  and  SANNEB,  J.,  concor. 

(85  Or.  333)  ==. 

ASKAT  T,  MALONET  et  al. 
(Supreme  Court  of  Oregon.    July  3,  1917.    Be- 

hearing  Denied  July  24,  1917.) 
X.  Arbest  «=>GS— Use  or  Fobce— Police  Or- 

HCEJi. 

Police  detectives,  having  arrested  one  who 
they  bad  reason  to  believe,  and  evidently  believ- 
ed, had  committed  a  felony,  had  the  right,  when 
he  broke  away,  to  use  such  means  and  degree 
of  force  as  were  reasonably  necessary  to  recap- 
ture him,  including  shooting  at  him,  if  without 
evil  design  and  under  circumstances  of  impera- 
tive duty. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent 
iDig.  U  lU6-16d.] 

2.  Mdnicipal  Corporations  «=3744— Pouce 
Detective— Negligent  Sbootino — Liabil- 

ITT. 

Although  a  police  officer  might  justifiably 
discharge  a  weapon  to  recapture  an  escaping 
prisoner,  yet  if  the  shooting  were  done  in  a  public 
place,  where  the  police  officer  should  have  known 
that  people  were  likely  to  congregate  or  pass,  it 
might  constitute  sncn  negligence  as  to  render 
the  officer  civilly  liable  for  such  injury  as  he 
might  inflict  upon  an  innocent  person. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1505.] 
8.  EviDENCB  <8=>14  —  Judicial  Notice  — Ex- 
pectancy or  Lint. 
Without  offering  in  evidence  accepted  stand- 
ards of  mortality  tables  to  show  the  expectancy 
of  life,  a  court  will  take  judicial  notice  of  the 
average  duration  of  the  life  of  a  healthy  person 
of  the  age  of  one  whose  death  is  under  considera- 
tion. 

[EkL  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  19.] 

4.  Trial    <g=>255(ll)  —  Instructions  —  Bx- 
quESTs  For. 

In  an  action  for  death,  for  the  jnry  to  have 
the  benefit  of  knowledge  derived  from  mortality 
tables,  plaintiff's  counsel  should  request  an  in- 
struction giving  information  on  that  subject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  {  637.] 

5.  Trial  «=>2.52(8)—In8TBUction»— Abstract 
iNSTRncnoNs. 

In  action  for  wrongful  death,  an  instruction 
as  to  damages,  considering  deceased's  age,  hab- 
its, etc,  not  based  on  any  evidence  as  to  most 
of  the  elements  adverted  to,  was  abstract,  and 
therefore  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  603.1 


6.  MUNICIPAL  Corporations  «=9l88(l)— Po- 
UCE  Officers — Liability  on  Bond. 

In  action  against  police  detectives  and  their 
surety  for  death  from  accidental  shooting  of  de- 
ceased as  the  detectives  were  recapturing  an 
escaping  prisoner,  it  was  not  error  to  refuse  to 
require  plaintiff  to  elect  the  officer  who  caused 
the  injury,  where  it  appeared  that  both  officers 
were  firing  shots. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  {  523.] 

7.  Municipal   Corporations  <S=189(1)— Po- 
lice Officers— Liability  on  Bond. 

Under  L.  O.  L.  U  348,  349,  as  to  bonds  of 
city  officers,  and  allowing  action  thereon  by  the 
one  injured  by  the  prindpal's  delinquency,  a 
surety  company  bonding  city  detectives  was 
properly  joined  in  action  against  them  for  death 
from  their  negligent  shooting;  and  a  prior 
judgment  against  the  principals  and  satisfaction 
by  them  was  unnecessary,  for,  the  bond  having 
been  given  under  the  statutes,  it  was  an  official 
bond,  and  deemed  to  give  the  statutory  remedy. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  523.] 

8.  Jury  «=»131(5)— Examination  of  Jurors. 

Where  a  corporate  bonding  company  was  a 
proper  party  defendant,  it  was  not  error  to  per- 
mit persons  called  as  jurors  to  state,  over  ob- 
jection and  exceptions,  upon  their  voir  dire, 
that  they  were  not,  and  never  had  been,  interest- 
ed in  indemnity  security  companies. 
'[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  S  565.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Elenry  E.  McOinn, 
Judge. 

Action  by  Thomas  M.  Askay  against  Pat- 
rick R.  Maloney  and  others.  From  judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

This  is  an  action  by  T.  M.  Askay  against 
P.  R,  Maloney,  T.  Swennes,  and  the  South- 
western Surety  Insurance  Company,  a  corpo- 
ration, to  recover  damages  for  the  death  of 
plaintiff's  son,  Walter  E.  Askay,  which  was 
caused  by  a  gunshot  wound.  The  material 
facts  are  that  after  dark,  on  December  25, 
1914,  W.  Hlnes  was  assaulted  upon  a  street 
In  Portland,  Or.,  by  two  colored  men,  who 
forcibly  took  from  him  a  watch  and  some 
money.  He  reported  the  loss  to  the  city  ik>- 
lice  department,  and  the  defendants.  Detec- 
tives Maloney  and  Swennes,  were  detailed  to 
investigate  the  case.  They,  with  Hlnes,  went 
to  the  vicinity  of  the  robbery,  where  in  a 
saloon  they  found  two  men,  one  of  whom, 
John  Jones,  was  recognized  by  Hlnes  as  his 
assailant  The  officers  arrested  both  men, 
and  found  in  Jones'  pocket  a  watch  which 
Hlnes  identified  as  having  been  taken  from 
him.  Jones  in  charge  of  Maloney,  and  the 
other  man  in  the  custody  of  Swennes,  accom- 
panied by  Hlnes,  about  10  o'clock  at  ni^ht, 
started  walking  to  the  dty  Jail.  When  they 
reached  the  comer  of  Oak  and  Sixth  streets, 
Jones  broke  away  and  ran  north  on  the  east 
side  of  Sixth  street,  pursued  by  Maloney. 
Thereupon  Hlnes  took  charge  of  the  other 
man,  whom  he  conducted  to  the  munlcipai 
prison,  and  Swennes  joined  in  the  chase. 
The  streets  being  slippery  from  falling  rain, 
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Jones  and  Ualoney  fell  as  each  turned  east 
on  tbe  south  side  of  Pine  street.  Jones,  has- 
tily rising,  continued  his  Journey,  when  Ma- 
loney,  getting  upon  his  leet,  commanded  the 
fleeing  man  to  halt,  telling  him  that  If  he  did 
not  obey  he  would  be  shot.  Paying  no  heed 
to  the  order,  Jones  turried  northeasterly  to- 
ward a  covered  wagon  standing  near  the  cen- 
ter of  the  block,  and  continued  running  east 
on  the  north  side  of  Pine  street,  when  Malo- 
ney  shot  twice  at  him  with  a  revolver.  There- 
upon Swennes,  having  overtaken  Maloney, 
also  fired  two  shots  from  a  revolver  at  Jones. 
In  the  meantime  an  electric  car,  unobserved 
by  either  {rfBcer,  was  crossing  Pine  street  go- 
ing north  on  the  east  side  of  Fifth  street, 
and  evidently  one  of  the  bullets  so  discharg- 
ed, piercing  a  window  of  the  car,  struck  Wal- 
ter E.  Askay  In  the  neck.  Jones  again  slip- 
ped and  fell  as  he  undertook  to  cross  Fifth 
street,  and  was  caught  by  the  officers  beside 
the  car  as  It  halted  on  the  north  side  of  Pine 
street  to  remove  the  injured  passenger,  who 
was  taken  to  a  hospital,  where  he  died  from 
the  effects  of  the  wound.  Jones,  having  been 
tried  for  and  convicted  of  the  robbery,  was 
sentenced  to  a  term  of  Imprisonment  In  the 
state  penitentiary.  Pursuant  to  a  clause  of 
the  charter  of  Portland  requiring  police  de- 
tectives to  give  a  bond  In  the  sum  of  $1,000, 
the  defendant  the  Southwestern  Surety  In- 
surance Company,  for  a  valuable  considera- 
tion, executed  an  undertaking  to  reimburse 
the  dty  or  any  person  for  loss  sustained  by 
reason  of  the  failure  of  Maloney  or  Swennes 
faithfully  to  disdiarge  his  duties,  and  to 
make  payment,  to  the  extent  of  $1,000  each, 
of  damages  that  might  be  adjudged  against 
either  officer  by  any  tribunal  for  the  Illegal 
arrest,  imprisonment,  or  injury  by  him  of 
any  person. 

The  complaint  alleges  that  the  plaintiff  was 
duly  appointed  administrator  of  his  son's  es- 
tate, and  thereupon  obtained  from  the  trial 
court  leave  to  institute  this  action  against 
all  the  defendants.  The  facts  hereinbefore 
detailed  are  substantially  set  forth  In  the 
complaint,  which  charges,  in  effe<^  that  the 
Intersection  of  Pine  and  Sixth  streets  Is  a 
business  section  of  the  city,  and  that  while 
Maloney  and  Swennes  knew  persons  were 
passing  that  place  at  all  hours  of  the  day 
and  night,  and  that  cars  on  Fifth  street 
crossed  Pine  street  at  regular  intervals  car- 
rying passengers,  these  officers  carelessly  and 
negligently  discharged  their  weapons  in  such 
locality,  thereby  causing  the  death  of  the 
deceased,  to  the  damage  of  his  estate  in  the 
sum  of  $7,500.  Judgment  was  demanded 
against  the  police  detectives  and  each  of 
them  for  $5,500,  and  against  the  Southwest- 
em  Surety  insurance  Company  for  the  fur- 
ther sum  of  $2,000.  Motions  to  strike  out 
.  parts  of  the  complaint,  and  to  make  that 
pleading  more  definite  and  certain  by  alleg- 
ing whether  Maloney  or  Swennes  fired  the 
shot  that  caused  the  injury,  were  denied. 
Eadi  defendant  thereupon  separately  demur- 


red to  the  complaint,  on  the  ground  that  It 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  actl<«i.  These  demurrers  having 
been  overruled,  the  Southwestern  Surety  In- 
surance Company  declined  further  to  plead. 
Maloney  and  Swennes,  however,  separately 
answered,  denying  the  material  averments  of 
the  complaint,  and  for  further  defenses  al- 
lege, in  effect,  that  In  order  to  recapture 
Jones,  who  had  committed  a  felony  In  Port- 
land, Or.,  It  became  necessary  to  shoot  at 
him,  and  that  with  due  care  and  cautlMi 
these  defendants,  as  officers  authorized  to 
make  the  arrest,  shot  at  the  fleeing  man,  but 
In  doing  so  they  did  not  use  any  more  force 
than  was  essential  to  catch  the  escaped  pris- 
oner, which  discharge  of  weapons  la  tbe 
shooting  alleged  in  the  complaint. 

Replies  put  in  issue  the  allegations  of  new 
matter  in  the  answers,  and,  the  cause  com- 
ing on  for  trial,  the  plalntlS  Introduced  his 
evidence  in  Chief.  Whereupon  counsel  for 
Maloney  and  Swennes  separately  moved  tor 
a  Judgment  of  nonsuit,  on  the  ground  that  no 
testimony  had  been  offered  tending  toi  show 
that  either  officer  was  negligent  These  mo- 
tions were  denied,  and  ezdeptlons  taken. 
When  the  cause  was  finally  submitted,  de- 
fendants' counsel  requested  the  court  to  di- 
rect a  verdict  in  favor  of  their  clients  on  sub- 
stantially the  same  grounds  as  last  stated, 
which  request  was  denied,  and  an  exception 
saved.  The  Jury,  complying  with  the  court's 
interrogatory,  "Were  the  police  officers  war- 
ranted, under  the  Instructions  which  I  have 
given  you,  in  firing  upon  the  man  John  Jones, 
the  man  accused  oC  robbery?"  answered, 
"Tee."  Verdicts  were  returned  against  Ma- 
loney and  Swennes  for  $1,000,  and  against 
the  Southwestern  Surety  Insurance  Company 
upon  its  undertaking  in  behalf  of  sudi  offi- 
cers in  the  sum  of  $500  each.  A  Judgment 
having  been  rendered  in  accordance  with 
the  verdicts,  the  defendants  jointly  appeal. 

Henry  J.  Bigger,  of  Portland  (Stanley 
Myers,  of  iPortland,  on  the  brief),  for  aK>el- 
lants  Maloney  and  Swennes.  Chester  V. 
Dolph,  oi:  Portland,  for  appellant  Southwest- 
em  Surety  Ins.  Co.  Rldiards  &  Richards, 
of  Portland  (Coy  Burnett,  of  Portland,  on  the 
brief),  for  respondent 

MOOREi,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  is  contended  that  the  spe- 
cial finding  by  the  jury  absolves  the  defend- 
ants from  all  civil  liability,  and,  this  being 
so,  errors  were  committed  in  receiving  the 
general  verdicts  and  in  rendering  judgment 
thereon.  A  careful  reading  of  the  Instruc- 
tions given  to  the  jury  Induces  the  belief  that 
the  word  "warranted,"  as  used  by  the  court 
in  its  interrogatory,  was  Intended  to  be  under- 
stood as  "Justified."  Maloney  and  Swennes, 
as  members  of  the  police  force  of  Port- 
land, Or.,  having  reason  to  believe,  and  evi- 
dently believing,  that  a  felony  had  been  com- 
mitted in  that  city,  and  that  Jones  was  guilty 
thereof,  had  the  right  to  use  such  meana  and 


Digitized  by 


Google 


Or.) 


ASEAT  ▼.  MALONET 


31 


degree  of  force  as  were  reasonably  necessary 
to  recapture  him,  and  if  they  intentionally, 
but  without  evil  design  and  under  sncb  cir- 
cumstances of  duty  as  to  render  their  acts 
proper,  and  to  relieve  them  from  any  shadow 
of  blame  criminally,  shot  at  liim,  they  were 
Justified  in  doing  so.  Though  a  peace  offi- 
cer might  discharge  a  weapon  under  the  cir- 
cumstances stated,  and  his  act  be  justified,  if, 
however,  the  shooting  were  done  in  a  public 
place,  where  the  oflicer  understood  or  should 
have  known  people  were  in  the  habit  of  con- 
gregating or  were  likely  to  pass,  the  act 
might  constitute  sudi  negligence  as  to  render 
the  oflScer  civilly  liable  for  any  injury  that 
be  might  inflict  upon  an  Innocent  peieon. 
For  a  general  discussion,  of  this  and  kindred 
su5]ects,  see  Brown  ▼.  Kendall,  6  Gush. 
(Mass.)  292;  Morris  v.  Elatt,  32  Conn.  75; 
Paxton  V.  Boyer,  67  IlL  182, 16  Am.  Rep.  615; 
Shaw  V.  Lord,  41  Okl.  847.  137  Pac.  885,  60 
I>.  R.  A.  (N.  S.)  1069,  Ann.  Cas.  1916C,  1147. 
The  acts  of  the  officers,  so  far  as  they  related 
to  Jones,  were  evidently  "warranted"  in 
using  the  force  employed  to  recapture  him. 
While  this  conclusion  Is  reasonably  dedudble 
from  the  evidence  as  specially  found  by  the 
Jury,  their  answer  to  the  question  propound- 
ed to  them  by  the  court  does  not  inevltahly 
show  that  the  detecOves  were  blameless  civil- 
ly in  shooting  in  a  place  where  they  knew  oi 
should  have  known  street  cars  were  passing 
at  regular  intervals.  No  error  was  commit- 
ted in  treating  the  special  finding  as  advisory 
only. 

[3, 4]  An  exception  was  taken  to  a  part  of 
the  court's  charge,  and  it  is  maintained  that 
an  error  was  committed  in  instructing  the 
Jury  as  follows: 

"You  will,  therefore,  take  into  consideration 
what  you  know  of  Walter  Askajr  as  it  has  been 
developed  in  the  testimony,  considering  his  age, 
his  habits  of  industry,  his  habits  of  sobriety, 
his  habits  of  saving.  What  would  he,  from  bis 
physical  and  intellectual  abilities,  have  acquired 
if  he  had  finished  out  his  life?  Tie  elements 
which  I  have  given  to  you  of  a  sentimental  na- 
ture are,  of  course,  to  be  taken  out  of  the  case 
and  not  to  be  considered.  It  is  the  value  of  the 
estate.  That  is  what  is  sued  for  here,  and  that 
is  the  amount  which  must  be  ^ven.  Then 
award  the  plaintiff  the  amount  which  you  think 
he  is  entitled  to  receive  against  Mr.  Maloney 
and  Mr.  Swennes,  and  the  amount  which  yon 
think  should  be  recovered  against  the  insurance 
company." 

The  objection  thus  urged  is  not  against 
the  language  so  employed,  which  la  a  fair 
exx>08itlon  of  the  rule  generally  applicable  to 
a  case  of  this  kind ;  but  It  is  Insisted  by  de- 
fendants' counsel  that  no  testimony  was  of- 
fered tending  in  any  manner  to  substantiate 
most  of  the  elements  adverted  to  by  the  court 
as  the  basis  to  be  considered  in  estimating 
and  measuring  the  damages  to  be  awarded, 
thereby  rendering  the  instruction  improper. 
A  careful  examination  of  the  entire  testimo- 
ny given  at  the  trial,  a  transcript  of  which 
is  duly  certified  to  and  made  a  part  of  the 
bill  of  exceptions,  shows  that  Walter  S.  As- 
kay  would  have  been  21  years  old  if  he  had 


lived  untU  the  month  following  his  Injury; 
that  he  was  employed  at  Portland,  Or.,  by 
the  proprietors  of  a  large  department  store, 
to  drive  a  delivery  vehicle,  for  which  service 
he  was  paid  $52  a  month ;  and  that  he  took 
his  meals  and  lodged  at  a  boarding  house, 
but  what  he  paid  therefor  Is  not  disclosed. 
This  includes  the  entire  testimony  upon 
which  the  instruction  so  challenged  is  based 
It  will  be  assumed  that,  as  in  this  case,  with- 
out offering  In  evidence  accepted  standards 
of  mortality  tables  to  show  the  expectancy 
of  Ufe  of  Walter  S.  Askay,  the  court  would 
have  taken  Judicial  notice  of  the  average 
duration  of  a  healthy  person  of  the  age  of 
the  deceased  at  the  time  he  was  shot.  16 
Cyc.  871;  Lanfear  v.  Mestier,  18  La.  Ann. 
497,  89  Im.  Dec.  658,  694.  In  order  that  the 
jury  mli^t  have  had  the  benefit  of  such 
knowledge,  however,  they  should  have  been 
Informed  on  that  subject,  thereby  imposing 
upon  pialntifl's  counsel  the  duty  of  request- 
ing an  instruction  In  relation  thereto. 

[S]  In  Morrison  v.  McAtee,  23  Or.  530,  536, 
32  Pac.  400,  402,  Mr.  Justice  Bean,  referring 
to  standard  mortality  tables  showing  the 
expectation  of  life  of  a  person  at  a  given  age, 
observes : 

"They  are  simpl:^  the  resnlt  of  calculations 
based  upon  a  certain  average  rate  of  mortality 
as  shown  by  experience,  and  assuming  that  all 
of  the  same  age  are  of  equal  value.  But  the 
constitution,  habits,  and  health  of  individuals 
differ  essentially,  and  this  must  be  taken  into 
consideration  in  estimating  the  probable  length 
of  life  of  any  given  person,  and  therefore  no 
ordinary  table  of  expectation  of  life,  although  it 
may  offer  much  valuable  information,  can  alone 
be  taken  as  a  correct  rule  for  estimating  the 
value  of  the  life  of  any  particular  individual." 

In  the  trial  of  a  cause  before  a  Jury,  the 
judge  cannot  usually  give  constant  attention 
to  the  reception  of  the  entire  evidence,  for 
some  thought  must  be  bestowed  upon  the 
preparation  of  Instructions  appropriate  to 
the  issues  and  consonant  with  the  testimony 
necessary  to  substantiate  the  averments  of 
the  respective  parties,  and  for  that  reason 
it  is  sometimes  assumed,  as  was  evidently 
dcme  In  this  Instance,  that  the  requisite  proof 
had  been  made  and  the  jury  charged  In  re- 
lation thereto.  Such  Instructions,  however 
correctly  they  may  announce  the  legal  prin- 
ciple Involved  by  the  pleadings,  are  abstract, 
when  not  supported  by  any  evidence,  and 
hence  they  are  erroneous.  Morris  v.  Perkins, 
6  Or.  350;  Glenn  v.  Savage,  14  Or.  667,  13 
Pac.  442;  Bailey  t,  Davis,  19  Or. -217,  23 
Pac.  881;  Bowen  v.  Clarke,  22  Or.  566,  80 
Pac.  430,  29  Am.  St.  Rep.  625;  Oeldard  v. 
Marshall,  47  Or.  271,  83  Pac.  867,  84  Pac. 
803 ;  Olsen  v.  Sllverton  Lumber  Co.,  67  Or. 
167,  135  Pac.  752. 

In  view  of  the  conclusion  thus  reached,  it 
Is  deemed  Important  to  ccmslder  some  ques- 
tions that  may  again  arise,  Thus  It  is  cer- 
tain that  both  police  detectives  could  not 
have  discharged  the  single  bullet  which  caus- 
ed the  resulting  death.  In  Wert  v.  Potts,  76 
Iowa,  612,  614,  41  N.  W.  374,  875  (14  Am.  St 
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Rep.  252),  It  was  held  that,  where  several 
parties  were  lawfully  engaged  in  the  com- 
mon purpose  of  making  an  arrest,  and  one 
of  them,  in  furtherance  of  such  design,  but 
without  the  concurrence  of  his  associates, 
committed  a  tort,  the  others  were  not  liable 
therefor.  In  deciding  that  case  Mr.  Justice 
Beck  remarks: 

"Surely  no  one  is  ready  to  claim  that  officers 
and  others,  acting  in  concert  in  making  a  law- 
ful arrest,  are  liable  for  the  unlawful  act  of  one 
of  their  number,  dime  without  their  concur- 
rence." 

To  the  same  effect,  see  Blchaxdson  v.  Em- 
erson, 3  Wis.  319,  62  Am.  Dec.  694. 

[6]  In  the  case  at  bar  there  was  at  least  a 
tacit  concurrence  In  the  commission  of  the 
alleged  tort,  for  It  will  be  remembered  that 
both  officers  were  discharging  their  revolvers 
in  an  attempt  to  effect  the  recapture  of 
Jones,  when  one  of  the  bullets  struck  a  pas- 
senger on  a  street  car.  It  is  unquestionably 
Important  to  the  Southwestern  Surety  Insur- 
ance Company  that  the  Jury  should  find,  Lf 
possible,  whether  Maloney  or  Swennes  fired 
the  shot  which  caused  the  Injury,  for  if  only 
one  of  the  officers  was  guilty  of  negligence  In 
discharging  his  weapon  In  the  direction  of 
where  he  must  have  known  street  cars  would 
pass  at  regular  Intervals,  the  greatest  Judg- 
ment that  could  be  rendered  against  the 
surety  company  Is  necessarily  limited  to  the 
sum  of  $1,000,  the  amount  of  the  indemnity 
specified  in  the  bond.  If,  however,  the  Jury 
will  be  unable  certainly  to  determine  this 
question  from  the  evidence  to  be  received,  the 
plaintiff  should  not  be  denied  any  relief  be- 
cause of  his  Inability  to  Identify  the  police 
detective  who  fired  the  fatal  shot,  when  both 
officers  were  discharging  their  revolvers,  and 
when  It  is  borne  In  mind  that  the  surety 
company  executed  the  Indemnity  undertaking 
for  a  consideration.  No  error  was  committed 
in  denying  the  motion  to  require  the  plalntKT 
to  elect  the  officer  who  caused  the  Injury. 

[7]  The  motion  of  the  Southwestern  Surety 
Insurance  Company  to  strike  from  the  com- 
plaint all  reference  to  the  giving  of  a  bond 
on  behalf  of  the  police  detectives,  on  the 
ground  that  such  allegations  were  irrelevant, 
and  the  demurrer  to  that  pleading,  for  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  were  predicated  on  the 
assumption  that  the  surety  company,  by  ex- 
press stipulation  contained  in  the  undertak- 
ing, was  not  primarily  liable,  nor  even  ame- 
nable, until  a  Judgment  rendered  against 
those  officers  had  not  been  discharged  by 
them.  Section  152  of  the  charter  of  the  city 
of  Portland,  as  amended  June  3,  1907,  re- 
quires every  detective  to  give  a  bond  In  the 
sum  of  (1,000 — 

"for  the  faithftU  discharge  of  his  duties,  and  the 
payment  of  any  damage  that  may  be  adjudged 
against  him  by  any  tribunal  for  the  illegal  ar- 
rest, imprisonment,  or  injury  by  him  to  any 
person." 


The  undertaking  given- by  tbe  surety  com- 
pany on  behalf  of  Maloney  and  of  Swennes, 
who  with  others  are  named  as  the  offi- 
cers for  the  faithful  performance  of  whose 
several  duties  the  bond  was  executed,  com- 
piles with  the  requirements  of  the  clause  of 
the  municipal  diarter  mentioned.  This  un- 
dertaking was  therefore  an  official  bond. 
Murfree,  Official  Bonds,  {  36w 

"Official  bonds  will  not  be  declared  invalid  by 
the  courts,  except  on  the  most  satisfactory 
grounds."    4  B.  C.  U  53. 

"Except  where  the  statute,  either  expressly 
or  impliedly,  declares  all  bonds  void  which  do 
not  strictly  comply  with  the  requirements  theT«- 
in  prescribed,  a  bond  need  not  be  in  the  exact 
words  of  the  statute,  and  the  fact  that  it  slightly 
varies  from  the  form  prescribed  will  not  invali- 
date ,  it,  provided  it  includes  substantially  all 
that  the  statute  requires,  that  is,  such  obliga- 
tions as  are  imposed  by  the  statute,  and  allows 
every  defense  given  by  law,  as  where  it  is  mors 
specific  than  the  statute  requires,  but  imposes 
no  additional  obligation."     9  C.  J.  24. 

To  the  same  effect,  see  2  Brandt,  Surety- 
ship Guaranty  (3d  Ed.)  section  661;  6  Cya 
751;  Growbarger  v.  United  States  Fidelity 
&  G.  Co.,  126  Ky.  118,  102  S.  W.  873,  11  L. 
R.  A.  (N.  S.)  758,  128  Am.  St  Rep.  274: 
Martin  v.  Smith,  136  Ky.  801,  125  S.  W.  249, 
29  L.  H.  A.  (N.  S.)  463 ;  Lee  v.  Charmley,  20 
N.  D.  570,  129  N.  W.  448,  33  L.  H.  A.  (N. 
S.)  275. 

Our  stfitute  declares; 

"The  official  undertaking  or  other  security  of 
a  public  officer  to  the  •  •  •  city  •  •  • 
shall  be  deemed  a  security  to  the  •  •  •  dty 
*  *  *  and  also,  to  all  persons  severally  for 
the  official  delinquencies,  against  which  it  is 
intended  to  provide."    L.  O.  U  §  34& 

"When  a  public  officer  by  official  misconduct 
or  neglect  of^duty  shall  forfeit  his  official  under- 
taking or  other  security,  or  render  his  sureties 
therein  liable  upon  such  undertaking  or  other 
security,  any  person  injured  by  such  misconduct 
or  neglect,  or  who  is  by  law  entitled  to  the  ben- 
efit of  the  security,  may  maintain  an  action  at 
law  thereon  in  his  own  name,  against  tbe  officer 
and  bis  sureties,  to  recover  the  amount  to  which 
he  may  by  reason  thereof  be  entitled."  Id.,  f 
349. 

[t]  Though  the  motion  and  demurrer  last 
referred  to  are,  first.  In  the  nature  of  an  ob- 
jection to  tbe  complaint  for  an  alleged  mis- 
joinder, and,  second,  tantamount  to  a  plea 
In  abatement,  they  are  virithout  merit,  and 
no  error  was  committed  In  donylng  tbe 
motion  or  In  overruling  the  demurrer. 
The  Southwestern  Surety  Insurance  Com- 
pany thus  being  a  proper  party  defendant, 
no  error  was  committed  in  permitting  per- 
sons called  as  Jurors  to  state,  over  objec- 
tion and  exception,  upon  their  voir  dire  that 
they  were  not  and  never  had  been  Interested 
In  Indemnity  security  companies. 

For  the  error  committed  in  giving  the  in- 
struction hereinbefore  set  forth,  the  Judg- 
ment la  reversed,  and  a  new  trial  ordered. 

McBBIDB,  O.  J.,  and  BEAN  and  McGAU- 
ANT,  JJ.,  concur. 
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<86  Or.  1) 

HUBBARD  et  al.  v.  SCOTT. 
(Sopreme  Court  of  Oregon.     Jnly  3,  1917.) 

1.  LlBEI-      AND      SlAWDEB      «=>9(1),      12 ^DlS- 

FABAOEUENT     OF     PBOFBBTT     OF     ANOTHKB — 

Slandebino  Business. 
Lengnage  which  does  no  more  than  to  dis- 
parage the  property  of  another  or  the  quality 
of  the  articles  which  he  manufactures  or  sells 
is  not  actionable  unless  special  damages  are  al- 
leged and  proved;  but,  if  the  language  dispaxag- 
ii^  the  property  of  another  also  involves  an  im- 
putation upon  him  in  respect  to  his  trade,  busi- 
ness, or  profession,  then  the  language  becomes 
actionable  per  se,  and  it  is  unnecessary  to  al- 
lege or  proVe  special  damages. 

[Ed.   Note.— For  other   coses,   see  Libel   and 
Slander,  Cent  Dig.  SS  SO,  90,  97.] 

2,  lilBBL  AND   SI.ANDEB  9=>9(1)— SI.AHOKB   OV 

Business. 
Words  to  be  actionable  as  slandering  a. per- 
son's  business   must   touch   the   person  in   his 
bnsineas,  and  must  impeach  either  his  skill  or 
knowledge,  or  attack  bis  conduct  therein. 

[Bd.   Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  SS  80,  90.] 

8.  Libel  and  Slandeb  <S=39(1)— Slandeb  of 

Business— Sale  of  Land. 
Assuming  that  plaintiffs'  attempt  to  sell  a 
tract  of  land  was  a  business,  a  statement  of 
another  that  they  had  no  right  to  sell  it  was  not 
actionable  as  a  slander  of  such  business,  be- 
cause the  statement  did  not  impute  dishonesty 
or  deceitfulness,  or  that  they  lacked  capacity 
or  skill,  or  that  they  were  violating  any  law  in 
pursuit  of  the  alleged  business. 

[Ed.    Note.— For  other  cases,   see   Libel  and 
Slander,  Cent  Dig.  {{  80,  90.]     . 

4.  Libel  and  Slandeb  <S=>137— Slandeb  or 

Title — Oftion  Holders. 
Option    holders,    although   not   owning    the 
land,  have  such  an  interest  as  entities  them  to 
damages  from  any  person  slandering  their  title. 

[Ed.  Note. — t^or  other  cases,   see  Label  and 
Slander,  Cent  Dig.  |  392.] 

6.  Libel  and  Slandeb  ^s>132— Slandeb  of 

Title— Oftion  Holdebs. 
If  the  owner  of  land  falsely  and  maliciously 
stated  that  his  contract  of  option  to  plaintiffs 
had  expired  a^id  that  they  had  no  rights  there- 
under and  no  right  to  engage  in  selling  and  dis- 
posing of  the  land,  he  was  guilty  of  slandering 
plaintiff's  title. 

[Ed.   Note. — For  other   cases,   see  Libel  and 
Slander,  Cent  Dig.  i  387.] 

6.  Libel  and  Slandeb  «=>139— Slandeb  or 
TtTLEJ— Special  DAiiAoss. 

Plaintiff  in  action  for  damages  for  slander 
of  title  must  allege  and  prove  special  damages, 
and  it  is  not  enough  merely  to  allege  generally 
that  he  intended  to  sell  to  any  person  who 
might  buy,  but  he  must  allege  and  prove  the 
loss  of  sale  to  some  particular  person;  the  loss 
of  sale  to  some  particular  person  being  the 
special  damage  and  the  gist  of  the  action. 

[Ed.    Note.— For  other  cases,   see   Libel  and 
Slander,  Cent  Dig.  ({  393-396.] 

7.  LSBEL  AND    SLANDES   «=>13d— SI^NDEB   OF 

TnxB— Damaoes. 
In  action  by  option  holders  against  the  own- 
er giving  the  option  for  slander  of  their  option 
title  by  a  statement  that  the  option  had  ter- 
minated, plaintiffs  coold  not  recover  expense  of 
attorney's  fees  in  defense  of  a  prior  suit  by 
the  owner  to  forfeit  the  option;  for,  although 
the  fees  fixed  by  statute  and  technically  known 
as  costs  did  not  furnish  fuU  compensation,  the 
decree  awarded  in  the  prior  suit  is  supposed  to 


have  adjudged  to  the  prevailing  parties  all 
sums  to  which  they  were  entitled  for  expenses 
therein  incurred. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  393-396.] 

Department  1.  Appeal  from  Circuit  Conrt, 
Jackson  County;    6.  F.  Skipwortb,  Judge. 

Action  by  L.  P.  Hubbard  and  others 
against  William  Scott.  Judgment  for  defend- 
ant and  plalntltTs  appeal.    AfBrme'd. 

This  Is  an  action  for  damages.  William 
Scott  and  A.  6.  Sallng  signed  a  writing  for 
tbe  sale  of  1,366  acres  of  land  owned  by 
Soott  For  tbe  sake  of  coavenlence,  the  writ- 
ing will  be  designated  as  an  option.  It  is 
dated  December  31,  190S,  and  so  far  as  It  Is 
material  here  reads  thus: 

"I,  William  Scott  •  •  •  in  consideration 
of  fifty  dollars  paid  monthly  in  advance  to  me 
in  hand  paid  by  A.  B.  Saling,  do  hereby  agree 
to  sell  and  convey  to  said  A.  B.  Saling,  or  un- 
to his  heirs,  assigns  and  legal  representatives, 
the  following  described  property:  (Describing 
it) 

"It  is  expressly  understood  and  agreed  that 
the  said  William  Soott  reserves  all  coal,  oil  or 
^as,  also  minerals  and  stone  of  whatever  kind 
in  and  under  above-described  lauds,  with  the 
right  to  go  on  the  premises  and  explore  and 
mine  for  same  not  nearer  than  300  feet  from 
any  building,  and  this  option  will  be  effective 
as  long  as  A.  B.  Saling  continues  to  pay.  Wil- 
liam Scott  the  sum  of  $50.00  per  month  ip 
advance,  and  not  longer ;  provided,  however,  thi» 
option  shall  terminate  and  all  sums  paid  here- 
under be  forfeited  absolutely  unless  the  same  is 
exercised  before  five  years  from  this  dote.  No 
part  of  the  $50.00  monthly  payments  shall  be 
applied  on  the  purchase  price  of  tbe  land. 

"It  is  also  agreed  that  any  improvements  put 
upon  the  land  at  any  time  since  December  1, 
1908,  or  at  any  time  hereafter,  including  care 
of  fruit  trees,  are  to  be  added  to  the  purchase 
price  and  that  time  is  of  the  essence  of  this 
agreement  terms  as  follows:  $10,000  cash  and 
balance  in  three  equal  annual  payments  at  six 
per  cent  interest  per  annum,  u|)on  the  pay-  ' 
ment  of  said  sum  of  $50.00  per  month  in  ad- 
vance, to  be  paid  at  said  times,  and  in  the 
manner  above  set  forth,  and  if  not  paid  as  here- 
in set  forth,  then  this  option  shall  be  void." 

Saling  sold  his  interest  In  the  option  on 
September  16,  1909,  and  was  succeeded  by 
the  plalntUfs  L.  P.  Hubbard,  Mabel  Zlmmer, 
and  Mendon  Schutt  The  plaintifFs  made  the 
monthly  $50  payments  by  depositing  tbe 
money  in  a  bank  for  Scott  until  October  18. 
1910,  when  Scott  notified  tbe  bank  not  to  ac- 
cept any  further  payments  for  the  reason 
that  he  claimed  that  the  moneys  should  be 
paid  to  him  In  person  at  his  residence.  On 
the  last  day  of  October,  1910,  the  plalntifCa 
paid  $60  to  Scott  for  the  ensuing  month  of 
November,  and  on  the  last  day  of  November 
they  made  the  payment  for  the  month  of  De- 
cember. On  the  last  day  of  December,  1910, 
Scott  refused  to  accept  any  money  for  the  en- 
suing month,  and  the  plaintiffs  then  depos- 
ited the  money  in  the  bank  for  Scott  Not 
being  able  to  find  Scott  on  the  last  'day  of 
January  or  on  the  last  day  of  February,  1911, 
the  plaintiffs  deposited  the  tnstallments  in 
the  bank  for  the  use  of  Scott    These  three 
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payments  were  withdrawn  from  the  bank  by 
Scott  In  March,  1911.  The  defendant  accept- 
ed payments  tor  the  months  of  April  and 
May,  1911,  but  when  he  refused  to  receive 
payments  for  the  months  of  June,  July,  and 
August,  1911,  the  plaintiffs  left  the  moneys 
In  the  bank  for  him.  On  August  2,  1911, 
Scott  began  a  suit  against  Hubbard,  Zlmmer, 
and  Schutt,  plaintiffs  here,  to  cancel  the  op- 
tion. In  September,  1912,  the  circuit  court 
rendered  a  decree  against  Scott,  and  on  De- 
cember 23,  1912,  he  appealed  to  the  Supreme 
Court,  where  the  'decree  was  affirmed  on  De- 
cember 19,  1913.  When  these  plaintiffs  filed 
their  answer  to  the  suit  prosecuted  by  Scott, 
they  withdrew  from  the  bank  the  moneys 
that  they  had  left  there  for  the  June,  July, 
and  August,  1911,  payments,  and  deposited 
the  same  moneys  with  the  clerk  of  the  cir- 
cuit court  for  the  use  of  Scott.  All  subse- 
quent installments  to  and  including  August 
31,  1912,  were  paid  to  the  clerk  of  the  cir- 
cuit court ;  but  the  payments  after  that  date 
up  to  and  Including  November  30,  1913,  were 
tendered  to  Scott,  and  upon  his  refusal  to 
accept  the  moneys  they  were  paid  to  the 
bank  for  his  use.  The  moneys  left  with  the 
bank,  aggregating  $750,  were  subsequently 
pal'd  to  Scott,  and  he  also  received  the  mon- 
eys paid  to  the  clerk  of  the  circuit  court 
amounting  to  $800. 

When  Sallng  signed  the  option,  he  was 
without  money  and  was  unable  to  purchase 
the  land  on  bis  own  account ;  but  he  entered 
into  the  contract  with  the  intention  of  en- 
gaging "in  the  business  of  attempting  to  se- 
cure a  customer  or  customers  for  said  land 
at  such  price  or  prices  as  he  should  be  able 
over  and  above  said  option  price,  and  tbat 
at  any  time  during  the  life  of°  said  option 
contract  any  such  sum  above  said  option 
price  that  be  should  be  able  to  secure  for 
said  land  should  constitute  his  profit  an'd 
earnings  in  said  business."  The  complaint 
avers  tbat  the  plaintiffs  did  not  have  suffi- 
cient means  to  purchase  the  land,  but  that 
they  acquired  Sallng's  rights  with  the  In- 
tention "of  handling  and  selling  said  prem- 
ises and  of  realizing  as  their  profit  and  earn- 
ings In  such  business  such  price  as  they 
might  secure  from  a  purchaser  over  and 
above  the  contract  price  named  In  said  op- 
tion agreement.  ,A11  of  which  was  at  all 
times  well  known  to  the  defendant." 

The  plaintiffs  claim  that  they  were  un- 
able to  sell  the  land  on  account  of  various 
acts  which  were  deliberately  and  designedly 
committed  by  Scott.  For  the  purpose  of  as- 
cribing a  motive  for  Scott's  conduct,  the 
complaint  charges  that  at  the  time  the  op- 
tion was  signed  the  land  was  really  worth 
less  than  the  price  agreed  upon,  but  by  rea- 
son of  an  Increase  In  the  market  price  of 
real  estate  in  that  vicinity  the  Scott  land  in- 
creased in  value,  and  from  June  1,  1910,  to 
May  1,  1913,  its  reasonable  value,  subject  to 
the  reservations  in  the  option,  exceeded  the 


contract  price  by  more  than  $10,000.  The 
acts  of  which  the  plaintiffs  complain  may 
be  placed  in  four  different  chapters,  cover- 
ing four  periods  of  time  ending  December  31. 
1910,  in  March,  1911,  May  31,  1911,  and  De- 
cember 31,  1913. 

It  will  be  recalled  tbat  until  October,  1910, 
all  the  monthly  payments  were  made  at  the 
bank,  but  that  Scott  then  demanded  that  pay- 
ments should  be  made  to  him  personally  at 
his  residence.  The  plaintiffs  alleged  that,  in 
addition  to  requiring  that  the  advance  pay- 
ments be  made  to  him  in  person,  the  defend- 
ant insisted  that  such  payments  be  made  on 
the  last  day  of  the  month,  and  that  this  re- 
quirement was  made  for  tlie  purpose  of  caus- 
ing plaintiffs  so  much  inconvenience  that 
they  might  possibly  fail  to  make  some  month- 
ly payment  and  by  such  failure  terminate  the 
lease.  The  plaintiffs  say  that.  In  order  to 
avoid  loss  and  injury,  they  yielded  to  the  de- 
mands made  by  Scott,  and  after  OctoI)er, 
1910,  they  tendered  or  made  all  the  payments 
to  him  personally,  except  on  certain  occasions 
when  they  were  unable  to  find  Scott  because, 
as  they  say,  he  had  absented  himself  from  bis 
residence  In  furtherance  of  his  plan  to  bin- 
der the  plaintiffs.  On  December  31,  1910. 
Soott  refused  to  accept  $60  tendered  to  blm 
for  the  month  of  January,  1911,  claiming 
that  under  the  terms  of  the  option  the  in- 
itial payment  of  $10,000  was  due  on  the  pur- 
chase price. 

The  plaintiffs  construed  the  option  differ- 
ently, and  contended  that  the  first  payment 
on  the  purchase  price  could  be  paid  at  any 
time  within  five  years  from  the  date  of  the 
option;  and,  in  order  to  prevent  the  option 
from  lapsing,  the  plaintiffs  left  the  monthl.v 
installments  at  a  bank  imtil  March,  1911, 
when  Scott  accepted  the  moneys  left  at  the 
bank.  The  plaintiffs  claim  that  this  accept- 
ance operated  as  an  acknowledgment  by  Scott 
that  his  construction  of  the  option  was 
wrong,  while  he  explains  the  acceptance  by 
saying  that  the  plaintiffs  had  experienced 
difficulty  in  selling  the  land  on  account  of 
the  mineral  reservation  in  the  option,  and, 
for  the  purpose  of  removing  that  difficulty, 
they  orally  agreed  In  March,  1911,  to  add 
$10  per  acre  to  the  price  of  the  land,  and 
upon  reaching  such  an  agreement  he  accept- 
ed the  moneys  left  at  the  bank  for  the  Janu- 
ary, February,  and  March,  1011,  Installments. 

The  payments  for  the  months  of  April  and 
May  were  made  to  Scott,  but  the  payment 
for  June,  which  was  due  in  May,  was  not 
made  In  May.  The  plaintiffs  explain  their 
failure  to  pay  in  May  by  saying  that  on  May 
25,  1911,  Scott  orally  proposed  to  amend  the 
written  option  so  as  to  make  it  read  thus : 

"That  the  plaintiffs  should  advance  to  the 
defendant  $600.00  on  account  of  the  sums  wliich 
would  become  due  upon  the  monthly  payments 
under  said  contract  unless  the  plaintiffs  should 
sooner  ezetcise  said  option  to  purcliase,  and 
that  in  that  event  any  part  of  said  $600.00 
should  apply  on  the  purchase  price  of  said 
premises." 
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The  plaintiffs  aver  tbat  they  accepted  the 
offer  to  amend  the  option;  and,  having  been 
led  to  helleve  that  it  would  be  satisfactory 
to  Scott  if  the  money  was  paid  within  a 
week  or  ten  days,  they  did  not .  tender  the 
WOO  until  June  1,  1911.  The  defendant  re- 
fused to  accept  the  $600,  when  tendered  on 
June  Ist,  and  then  on  the  same  day  the  plain- 
tiffs tendered  $50  as  the  monthly  payment 
for  June;  but  Scott  claimed  that  the  op- 
tion bad  lapsed  liecause  the  payment  for 
«rune  tiad  not  been  made  in  May,  and  he  re- 
fused to  acc^t  the  proffer. 

The  suit  which  Scott  began  in  August, 
1911,  was  predicated  on  the  theory  that  the 
option  had  lapsed  on  account  of  the  failure 
to  iiay  the  June  installment  before  the  last 
day  ot  May,  but  the  circuit  court  found  that 
the  paymoit  was  not  made  for  the  reasons 
assigned  by  Hubbard,  Zimmer,  and  Schutt, 
and  held  that  Scott  waa  not  entitled  to  have 
the  option  canceled;  and  an  appeal  confirm- 
ed the  view  taken  by  the  circuit  court.  Scott 
T.  Hubbard,  67  Or.  498,  136  Pac.  653.  The 
moneys  which  until  August  31,  1912,  were 
paid  to  the  clerk  of  the  circuit  court  and  the 
Installments  paid  to  the  bank  subsequent  to 
that  date  were  accepted  by  Scott  after  the 
decision  of  the  suit  on  the  appeal 

The  complaint  charges  that  after  December 
31,  1910,  when  Scott  claimed  that  the  option 
had  lai>8ed,  lie  "wrongfully  stated  to  divers 
and  sundry  persons  that  said  contract  had 
expired  and  was  void,  and  that  the  plaintiffs 
bad  no  rights  thereunder  and  had  no  right  to 
oigage  in  the  business  of  selling  and  dis- 
posing of  said  land  whereby  these  plaintiffs 
were  unable  to  successfully  prosecute  said 
iKisliiess."  Certain  real  estate  brokers  had 
been  employed  by  the  plaintiffs  to  find  pur- 
chasers for  the  pr<^erty,  and  the  complaint 
alleges  that  in  June,  1911,  when  Scott  claim- 
ed that  the  option  had  terminated  on  account 
of  the  failure  of  plaintiffs  to  make  a  payment 
In  May,  the  defendant,  with  intent  to  injure 
the  plaintiffs  in  .  their  business,  wrongfully 
stated  to  different  persons  that  the  option  had 
been  forfeited,  and  that  he  had  wrongfully, 
and  "with  intent  and  design  of  injuring  the 
Idaintiffs  in  their  said  business  of  selling  said 
lands,  stated  to  each  and  every  of  said  per- 
sons (brokers)  tliat  said  contract  was  forfeited 
and  void ;  that  plaintiffs  had  no  rights  there- 
under to  engage  In  said  business  ot  selling 
said  lands,  and  each  and  every  of  said  agents 
was  thereby  caused  to  and  did  cease  and 
desist  from  all  their  efforts  to  thereafter 
find  a  purchaser  or  purchasers  for  said  land." 
Further  complaining,  the  plaintiffs  aver  that 
the  suit  commenced  by  Scott  in  August,  1911, 
was  prosecuted  by  him  wrongfully,  malicious- 
ly, and  without  probable  cause,  for  the  pur- 
pose of  "rendering  doubtful  and  questionable 
the  title'  and  rights  of  the  plaintiffs  under 
said  contract  and  for  the  purpose  of  Injur- 
ing them  in  their  business  of  selling  said 
lands,"  and  that  great  publicity  was  given 
to  the  suit,  and  "by  reason  thereof  the  plain- 


tiffs' rights  under  said  contract  were  render- 
ed so  doolbtful  that  eadi  and  every  of  said 
real  estate  agents  and  brokers  ceased  and 
desisted  from  all  efforts  to  find  a  purchaser 
or  purchasers  for  said  lands,  and  no  prospec- 
tive purchaser  could  be  Induced  to  negotiate 
with  the  plaintiffs  for  the  purchase  thereof, 
and  plaintiffs'  said  business  was  thereby  in- 
jured and  destroyed."  The  defendant  is  also 
accused  of  having  stated  to  different  persons, 
even  after  the  rendition  of  the  decree  which 
the  circuit  court  rendered  In  September,  1912, 
that  the  option  was  void.  The  plaintiffs  aver 
that  they  endeavored  at  all  times  to  carry 
on  their  buslaess,  but  that  they  were  hinder- 
ed and  were  unaUe  to  sell  the  land  on  ac- 
count of  the  acts  of  defendant,  to  their  dam- 
age In  the  sum  of  $10,000;  and  they  there- 
fore demanded  a  Judgment  for  $10,000  plus 
$750  expenses  for  attorneys  employed  in  the 
defense  of  the  suit  prosecuted  toy  Scott 

The  trial  court  directed  a  verdict  for  the 
defendant  on  the  theory  that  It  was  incum- 
bent upon  the  plaintiffs  to  allege  and  prove 
that  they  found  a  specified  person  who  would 
have  purchased  had  it  not  been  for  the  words 
and  acts  of  defendant  The  plaintiffs  ap- 
pealed. 

Porter  J.  Neff,  of  Medford  (A,  BL  Reames, 
of  Medford,  on  the  brief),  for  appellants.  J. 
O.  Stearns,  Jr.,  of  Portland  (B.  F.  Mulkey,  of 
Portland,  and  Geo.  W.  Cherry,  of  Medford, 
on  the  brief),  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  complaint  alleges  in  general 
terms  tbat  the  statements  and  conduct  of 
Scott  prevented  the  plaintiffs  from  selling 
the  land;  but  there  is  neither  allegation  nor 
evidence  to  show  that  the  language  or  acts 
of  Scott  deterred  any  specified  person  or  per- 
sons from  buying.  The  plaintiffs  do  not  al- 
lege that  they  were  negotiating  with  emy 
named  person  who  would  have  purchased  had 
it  not  Ibeen  for  the  statements  and  conduct 
of  Scott  The  plaintiffs  contend  that  they 
are  not  obliged  to  allege  or  prove  special 
damages,  while  the  defendant  argues  that  the 
action  cannot  be  sustained  unless  the  plain- 
tiffs allege  and  prove  that  they  suffered  a 
pecuniary  loss  on  account  of  having  been  pre- 
vented from  effecting  a  sale  to  some  desig- 
nated person.  The  difference  between  the 
contentions  made  by  the  litigants  results 
from  the  variant  positions  taken  by  them  con- 
cerning the  nature  of  this  action.  The  plain- 
tiffs say  that  they  are  suing  for  damages  on 
account  of  words  slandering  their  business, 
while  the  defendant  Insists  that  this  Is  an 
action  for  damages  predicated  upon  an  al- 
leged slander  of  title. 

[1-3]  Language  which  does  no  more  than 
to  disparage  the  property  of  another  or  the 
quality  of  the  articles  which  he  manufactures 
or  sells  is  not  actionable  unless  special  dam- 
ages are  alleged  and  proved;  but  if  the 
language  disparaging  the  property  of  another 
also  involves  an  imputation  upon  him  in  re- 
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spect  to  his  trade,  business,  or  profession, 
then  the  lan^age  becomes  actionable  per  se, 
and  It  Is  unnecessary  to  allege  or  prove 
special  damages.  Victor  Safe,  etc.,  Co.  ▼. 
Deright,  147  Fea.  211,  T7  C.  C.  A.  437,  8  Ann. 
Cas.  809 ;  Waters-Pierce  Oil  Co.  v.  Brldwell, 
103  Ark.  345,  147  S.  W.  64,  Ann.  Cas.  1914B, 
837;  Marino  v.  DI  Marco,  41  Am».  D.  C.  76, 
48  L.  R.  A.  (N.  S.)  1214,  Ann.  Cas.  1914D, 
1149 ;  Sternberg  Mfg.  Co.  t.  Miller,  etc.,  Mfg. 
Co.,  170  Fed.  298,  96  O.  C.  A.  494,  18  Ann. 
Cas.  69;  Quigley  v.  McKee,  12  Or.  22,  24,  5 
Pac.  347,  03  Am.  Rep.  320 ;  Davis  ▼.  Sladden, 
17  Or.  259,  261,  21  Pac  140;  25  Oyc.  326. 
Words  to  be  actionable  on  the  ground  tuat 
they  slander  the  business  of  a  person  must 
touch  the  person  in  his  business;  and,  as 
stated  in  Odgers  on  Libel  and  Slander  (Sth 
Ed.)  52: 

"They  must  be  shown  to  have  been  spoken  of 
the  plaintiff  in  relation  thereto,  and  to  be  sach 
as  would  prejudice  bim  therein.  They  must  im- 
peach either  his  skill  or  knowledge,  or  attack 
his  conduct  therein." 

See  Newell  on  Slander  and  Ubel  (2d  Ed.)  174. 

Quoting  from  25  Cyc.  327: 

"Words  not  actionable  within  themselves  are 
not  actionable  when  spoken  of  one  in  a  pro- 
fession or  trade  unless  they  touch  him  in  his 
profession  or  business;  that  is,  they  must  have 
such  a  close  reference  to  such  profession  or 
trade  that  it  can  be  said  that  they  are  defama- 
tory by  means  of  an  imputation  upon  one  in 
that  character,  as,  for  example,  an  imputation 
upon  him  as  a  clergyman,  a  physician,  or  a 
tradesman,  distinctly  from  and  independently  of 
being  an  imputation  upon  htm  as  an  individual. 
To  be  actionable  it  is  not  sufficient  that  the 
words  merely  be  injurious  to  one  whatever  his 
pursuit,  but  they  must  prejudice  him  in  the 
special  profession  or  business  in  which  he  is 
actually  engaged." 

The  defendant  la  charged  with  having  stat- 
ed to  different  persons  that  the  option  had 
terminated  and  that  plaintiffs'  rights  had 
ended,  Even  though  It  is  assumed  that  the 
attempt  to  sell  the  land  was  a  business  with- 
in the  meaning  of  the  rule  Invoked  by  pluin- 
tUfs,  nevertheless  the  words  charged  against 
Scott  do  not  involve  an  imputation  which 
touches  the  plaintiffs  in  that  business. 
There  is  no  imputation  that  the  plaintiffs 
were  dishonest  or  deceitful,  or  that  they 
lacked  capacity  or  skill,  or  that  they  were 
violating  any  law  in  the  pursuit  of  the  al- 
leged business.  It  may  be  difficult  sometimes 
to  detenulue  whether  words  spoken  of  a 
business,  trade,  or  profession  involve  an  Im- 
putation touching  the  person  in  respect  to 
his  business,  trade,  or  profession;  but,  In 
the  instant  case,  it  is  clear  that  the  language 
ascribed  to  Scott  does  not  involve  any  im- 
putation touching  the  piaintUfs  in  their  ven- 
ture of  Bttemptlug  to  sell  the  land  for  more 
than  the  option  price.  The  instant  case  is  In 
no  wise  analogous  to  any  precedent  cited  by 
the  plaintiffs,  where  it  hets  been  held  that 
the  language  complained  of  involved  an  im- 
putation upon  the  person,  anQ  therefore 
amounted  to  a  slander  of  the  business;  but, 
on  the  contrary,  every  adjudicated  case  upon 
facts  like  those  presented  here  proceeds  upon 


the  theory  that  the  title  ^o  the  property,  and 
not  the  business  nor  even  the  property  It- 
self, Is  slandered. 

It  Is  very  doubtful  whether  the  plaintiffs 
were  engaged  In  a  business  within  the  mean- 
ing of  the  rule  of  damages  concerning  the 
slander  of  business.  The  option  gave  the 
plaintiffs  the  right  to  do  a  single  act,  and, 
when  that  act  'yvas  done,  nothing  more  remain- 
ed to  be  done.  The  plaintiffs  were  engaged  in 
a  venture  which.  If  accomplished.  Involved 
a  single,  isolated  act,  rather  than  a  business 
which  Involved  a  series  of  similar  transac- 
tions extending  throughout  a  continuous  peri- 
od of  time. 

I4-«]  W)iile  the  plaintiffs  did  not  own  the 
land,  they  nevertheless  had  such  an  Interest 
In  it  as  would  entitle  them  to  damages  from 
any  person  who  slandered  their  title.  Newell 
on  Slander  and  Libel  (2d  Ed.)  206.  If  Scott 
falsely  and  maliciously  made  the  statements 
charged  against  him,  he  was  guilty  of  slan- 
dering plaintiffs'  title.  The  accepted  rule  is 
that  a  plaintiff  In  an  action  for  damages  for 
Blander  of  title  must  allege  and  prove  special 
damages,  and  It  will  not  be  enough  merely  to 
allege  in  general  terms  that  the  complaining 
party  Intended  to  sell  to  any  person  who 
might  buy:  but  he  must  allege  and  prove 
the  loss  of  a  sale  to  some  particular  person, 
for  the  loss  of  a  sale  to  some  particular  per- 
son is  the  special  damage,  and  is  of  the  gist 
of  the  action.  McGuinness  v.  Hargiss,  56 
Wash.  162,  105  Pac.  233,  21  Ann.  Cas.  220; 
Burkett  v.  Griffith,  00  Cal.  632,  27  Pac.  527, 
13  L.  R.  A.  707,  25  Am.  St.  Rep.  151 ;  Wilson 
V.  Dubois,  35  Minn.  471,  29  N.  W.  68,  59  Am. 
Rep.  335;  Linden  v.  Graham,  8  N.  T.  Super. 
Ct  670;  Harriss  v.  Sneeden,  101  N.  C.  273, 
7  S.  B.  801;  Hopkins  v.  Drowne,  21  R.  I. 
20,  41  AU.  567;  25  A  ft  E.  Ency.  of  Law, 
1079;  25  Cyc.  248;  Odgers  on  Libel  and 
Slander  (Sth  Ed.)  80. 

[7]  In  addition  to  the  damages  claimed  on 
account  of  the  loss  of  a  sale  of  the  land, 
plaintiffs  allege  that  they  incurred  an  ex- 
pense of  $750  for  attorneys  in  the  defense 
of  the  suit  prosecuted  by  Scott,  and  they  con- 
tend that  they  are  entitled  to  be  reimbursed 
in  this  action.  The  decree  in  the  suit  was 
for  Hubbard,  Zimmer,  and  Schutt,  and  the 
decree  rendered  there  is  supposed  to  have 
reimbursed  them  for  any  expenses  incurred 
in  the  defense  of  the  suit  It  is  true  that 
the  fees  fixed  by  statute,  and  technically 
known  as  costs,  did  not  furnish  full  com- 
pensation for  the  services  of  attorneys,  and, 
for  that  reason,  at  least  one  court  has  per- 
mitted a  complainant  in  an  action  for  slan- 
der of  title  to  recover  a  reasonable  sum  pre- 
viously expended  for  the  services  of  an  at- 
torney in  a  suit  to  quiet  title.  Chesebro  v. 
Powers,  78  Mich.  472,  44  N.  W.  290..  But  the 
weight  of  authority  Is  to  the  contrary.  Coh- 
en V.  Minzesheimer  (Sup.)  118  N.  T.  Supp. 
385 ;  Gormler  v.  Bourque,  32  N.  Bruns.  283 ; 
Ashford  V.  Ghoate,  20  U.  C.  C.  P.  471.  See, 
also,  Brentman  v.  Note  (CSty  Ct  N.  X.)  3  N. 
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T.  Supp.  421;  McGulnness  t.  Harglss,  66 
Wash.  162,  105  P«c.  233,  21  Ann.  Cas.  220. 
Tbe  decree  awarded  to  tbe  defendants  In  tbe 
«ait,  the  plaintiffs  here,  is  supposed  to  bave 
adjudged  to  the  prevailing  parties  all  sums 
to  which  they  were  entitled  on  account  of 
expenses  Incurred  there.  The  defendants  1& 
the  suit  could  not  have  recovered  $750  as  a 
part  of  their  disbursements  there.  McGuln- 
ness V.  Harglss,  50  Wash.  162,  105  Pac.  238, 
21  Ann.  Cas.  220.  Nor  can  they  recover  here 
for  a  disbursement  made  there.  Tuen  Suey 
T.  Fleshman,  65  Or.  606.  614,  133  Pac.  803, 
Ann.  Cas.  1915A,  1072. 
Tbe  Judgment  Is  affirmed. 

McBRIDE,  C.  J.,  and  BEAN  and  BUR- 
NBTT,  J  J.,  concur. 

(85  Or.  M5) 
H^XSON  ▼.  ASHLAND  IRON  WORKS. 
(Supreme  Court  of  Oregon.    June  26, 1917.) 

1.  Etidenck  «=s67(1)  —  Replevin  «=>70  — 
Value  of  Pbopkbty  —  Pkesukption  — 
BvBDEN  OF  Pboof— Statute. 

In  an  action  to  recover  possession  of  saw- 
mill machinery  exchanged  for  lumber  by  plain- 
tiff with  defendant's  mortgagor  under  an  agree- 
ment that  tbe  machinery  was  worth  $500,  the 
S resumption  of  continuance,  prescribed  by  L. 
>.  Ia  {  799,.  Bubd.  33,  afforded  prima  facie  evi- 
dence of  tlie  value  of  the  property  at  the  time 
of  tiie  trial,  imposing  on  defendant  the  burden 
of  disproving  such  value,  and,  though  plaintiff 
did  not  give  testimony  as  to  the  value  of  the 
machinery,  nonsuit  was  properly  refused. 

[EM.  Noted— For  other  cases,  see  Evidence, 
Cent  Dig.  {  87;  Replevin,  Cent  Dig.  |i  280- 
284.] 

2.  Evidence  «=s>461(1)— Pabol  E'vidkncb  Ar- 

lECTINO    WbITINO--^AIUTE. 

Under  L.  O.  Ia  i  713,  providing  that  where 
the  terms  of  an  agreement  have  been  reduced 
to  writing,  there  can  be,  between  the  parties 
and  their  representatives  or  successors  in  inter- 
est, no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  with 
two  exceptions,  in  an  action  to  recover  posses- 
sion of  sawmill  machinery  by  plaintiff  who  ex- 
changed it  for  lumber  with  defendant's  mort- 
gagor, evidence  proving  the  intent  of  plaintiff 
and  defendant's  mortgagor,  in  respect  to  the 
writing  between  them,  the  execution  of  which 
plaitttm  claimed  resulted  from  the  mistake  of 
the  .scrivener  was  inadmissible. 

[Ed.  Note.— FV>r  other  cases,  see  Evidence, 
Cent.  Dig.  i  2129.] 

8.  Sales  «s>454— CoNDrnoNAX  Salb— Rxtxn- 

TiON  OF  Possession. 
Where  plaintiff  agreed  to  sell  sawmill  ma- 
chinery to  defendant's  mortgagor,  and  tbe  lat- 
ter agreed  to  giv;  lumber  in  payment,  it  being 
■greed  that  plaintiff  should  retain  "possession 
of  the  machinery  until  it  was  fully  paid  for  in 
lumber,  the  written  contract,  embodying  such 
terms,  did  not  evidence  a  conditional  sale. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1324,  1325,  1333,  1334.] 

4.  Sales  €=>465 — Conditio:«al  Sale— Recob- 

dation  of  Contract— Statute. 

By  L.  O.  L.  S  7414,  it  is  unnecessary  to  the 

validity  of  a  conditional  sale  that  the  contract 

be  recorded,  unless  the  property,  title  to  which 


has  been  reserved,  has  been  so  attached  to  realty 
as  to  become  a  fixture. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1353.] 

5.  FiXTCBEs  «=>7— Removal. 

Personal  property  is  not  so  attached  to 
realty  as  to  become  a  fixture  if  it  can  be  re- 
moved without  material  injury  to  the  property 
or  to  the  freehold. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  {{  7-13. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Fixture.] 

6.  FixTUBES  «=>28— Realty. 

In  an  action  to  recover  sawmill  machinery 
by  plaintiff  who  sold  it  to  defendant's  mortgagor, 
defendant's  title  being  derivednfrom  foreclosure 
of  a  chattel  mortgage,  no  question  could  arise 
as  to  fixtures;  defendant's  right  to  the  machin- 
ery being  unconnected  with  any  realty. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  U  58,  69.] 

7.  Sales  «=»479(12)— Action  against  Mobt- 
OAQEE  or  Conditional  Vendee  —  Kbmit- 
titub. 

Where  verdict  and  judgment  were  rendered 
for  plaintiff,  in  his  action  of  replevin,  that  he 
was  the  owner  of  the  demanded  machinery,  and 
entitled  to  immediate  possession  or  a  recovery 
of  $500  as  its  value,  the  trial  court  could  not 
require  plaintiff  to  remit  part  of  tbe  amount  on 
the  ground  that  he  had  received  such  part  of 
the  purchase  price  of  the  machinery  conditional- 
ly sold  to  defendant's  mortgagor. 

[Ed.'  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  1432,  1433.] 

Department  2.  Appeal  from  Circuit  Court, 
Jadcson  County;  F.  M.  Calkins,  Judge. 

Action  of  replevin  by  F.  H.  Maxaon 
against  the  Ashland  Iron  Works,  a  corpora- 
tion. From  a  Judgment  setting  aside  verdict 
and  Judgment  for  plaintiff,  and  granting  new 
trial,  each  party  appeals.  Judgment  revers- 
ed, and  new  trial  ordered. 

■  This  is  an  action  by  F.  H.  Maxson  against 
the  Ashland  Iron  Works,  a  corporation,  to 
recover  the  irassession  of  one  planer,  one  re- 
saw,  one  cut-off  saw,  one  ripsaw,  30  feet  of 
shafting,  belting,  and  pulleys,  or  tbe  sum  of 
$500  as  the  alleged  value  thereof  in  case  pos- 
session cannot  be  secured.  'S^e  complaint 
is  in  the  usual  form,  and  alleges  Inter  alia 
that  after  a  demand  therefor  by  tbe  plalntllf 
the  defendant  refused  to  surrender  tbe  pos- 
session of  any  of  tbe  property,  but  unlawful- 
ly detains  it  in  Jackson  county,  Or.  Tbe 
answer  denied  the  material  averments  of 
tbe  complaint,  and  for  a  further  defense  al- 
leged, in  effect,  that,  on  January  12,  1915, 
all  the  property  so  described  was  owned  by 
and  In  tbe  possession  of  T.  H.  Johnson,  in 
whose  sawmill  it  was  then  Installed  and  at- 
tached as  a  fixture;  that  on  the  date  men- 
tioned Johnson  and  bis  wife  executed  to  the 
defendant  a  chattel  mortgage  of  such  ma- 
chinery, which  mortgage  was  duly  recorded 
nine  days  after  it  was  executed;  that  oa 
July  12,  1915,  such  mortgage  then  being  due 
and  unpaid,  tbe  defendant  caused  It  to  be 
foreclosed  in  tbe  manner  prescribed,  and  aft- 
er giving  due  notice  purchased  such  property 
at  a  public  sale  thereof,  and  the  defendant 
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then  became,  ever  since  bad  been,  and  then  i 
was  the  owner  and  entitled  to  the  iMssession 
of  such  machinery.  The  reply  put  In  Issue  the  I 
allegations  of  new  matter  in  the  answer, 
and  the  cause,  having  been  tried,  resulted  in 
a  verdict  and  Judgment  to  the  effect  that  the 
plaintiff  was  the  owner  of  the  demanded 
property  and  entitled  to  the  immediate  pos- 
session thereof,  the  value  of  which  was  as- 
sessed by  the  Jury  at  $500.  Within  the  time 
limited  the  court  "ordiered  that  unless  plain- 
tiff should  remit  $300  of  the  value  in  said 
judgment  on  or  before  December  15,  1915,  a 
new  trial  would  be  granted  for  the  reason 
that  plaintiff  t^tifled  he  had  rec^ved  $300 
on  his  contract,  and  the  court  should  have 
Instructed  the  Jury  that  the  value  should  not 
exceed  $200  in  the  verdict"  The  order  not 
having  been  complied  with,  the  verdict  and 
judgment  were  set  aside  and  a  new  trial 
granted,  from  which  latter  judgment  each 
party  separately  appeals. 

F.  J.  Newman,  of  Medford  (T.  W.  Miles,  of 
Medford,  on  the  brief),  for  appellant.  W.  EX 
Crews,  of  Medford,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  A  copy  of  all  the  evidence  given  at 
the  trial  is  made  a  part  of  the  bill  of  excep- 
tions herein.  From  such  transcript  it  ap- 
pears that  an  agreement  was  concluded  as 
follows: 

"Made  in  duplicate.  Exchange  Contract. 
This  contract,  made  and  entered  into  this  ^th 
day  of  July,  1914,  by  and  between  F.  H.  Max- 
son  of  the  county  of  Jackson  and  state  of  Ore- 
gon, party  of  the  first  part,  and  T,  H.  Johnson 
of  the  county  of  Jackson  and  state  of  Oregon, 
party  of  the  second  part,  witnesseth:  That 
the  said  party  of  the  first  part  agrees  to  sell 
to  the  party  of  the  second  part  the  following 
described  personal  property,  to  wit:  One  planei*, 
one  resaw,  one  cut-off  saw,  one  ripsaw,  thirty 
foot  of  shafting,  bating,  and  pulleys.  The 
said  above  property  to  be  valued  at  $500.  The 
above  described  properftr  to  be  free  and  dear 
of  all  incumbrances.  The  said  party  of  the 
second  part  hereby  agrees  to  give  in  payment 
for  the  above-described  property  dimension  lum- 
ber at  $9.00  a  thousand  feet  and  inch  lumber 
at  $10.00  a  thousand  feet  to  the  amount  of 
$600.00.  The  above  lamber  to  be  free  and 
clear  of  all  incumtn«nce.  It  is  further  agreed 
by  and  between  the  parties  hereto  that  any  bal- 
ance due  either  of  the  parties  shall  be  paid  in 
cash.  It  is  also  further  agreed  by  and  between 
the  parties  that  the  party  of  the  first  part  is 
to  retain  possession  of  the  above  described  ma- 
chinery until  fully  paid  for  in  lumber.  Witness 
onr  hands  this  28th  day  of  July,  1914.  F.  H. 
Maxson.  T.  H.  Johnson.  In  presence  of  Ei. 
Adamson. 

"State  of  Oregon,  County  of  Jackson— ss.: 
Subscribed  and  sworn  to  before  me  this  28th 
day  of  July,  1914.  E.  Adamson,  Notary  Pub- 
lic for  Oregon.     [Notarial  SeaL]" 

This  agreement  was  never  recorded.  Mr. 
Maxson  assisted  In  removing  the  machinery 
about  eight  miles  to  Johnson's  sawmill, 
where  it  was  installed. 

The  evidence  also  shows  that  Johnson  pur- 
chased from  the  defendant  sawmill  machin- 
ery of  the  value  of  $925,  and  he  and  his  wife, 
on  January  12,  1910,  executed  to  the  corpora- 
tion a  promissory  note  for  that  sum,  $325  of 


which  was  payable  June  1st  of  that  year. 
$300  three  months  thereafter,  and  the  re- 
mainder June  1,  1916,  with  Interest  at  7 
per  cent  per  annum.  The  note  contained  a 
clause  to  the  effect  that  default  in  the  pay- 
ment of  any  installment  should  immediately 
render  the  whole  sum  due  and  payable  at 
the  option  of  the  holder.  In  order  to  secure 
the  payment  of  the  note  the  makers  thereof 
at  the  same  time  executed  to  the  defendant 
herein  a  chattel  mortgage  of  all  the  machin- 
ery in  the  sawmill.  Including  that  which 
had  been  delivered  by  Maxson.  The  mort- 
gage was  recorded  January  21, 1916. 

Without  the  consent  of  either  party  hereto 
Johnson  sold  the  resaw  to  persons  who  took 
it  to  Talent,  Or.,  where  It  was  Installed  in 
a  mill.  By  consideration  of  the  federal  court 
of  Oregon  a  decree  of  bankruptcy  was  ren- 
dered against  Johnson,  wtio  thereupon  de- 
parted from  the  state.  Pursuant  to  written 
notice  an  officer  took  possession  of  the  ma- 
chinery In  Johnson's  sawmill  In  order  to 
foreclose  the  chattel  mortgage,  no  part  of 
which  had  been  paid,  and  the  first  install- 
ment having  matured.  This  action  was  then 
commenced,  after  notice  bad  been  served  up- 
on the  defendant  to  surrender  possession  of 
the  machinery  Maxson  had  delivered,  whldi 
demand  was  not  compiled  with,. and  the  de- 
fendant gave  an  undertaking  and  caused  the 
property  to  be  sold  under  the  foreclosure,  be- 
coming the  purchaser  of  the  machinery.  The 
plaintiff  as  a  witness  in  his  own  behalf  tes- 
tified in  referring  to  the  machinery: 

"Q.  What  was  the  value  of  the  property?  A. 
Five  hundred  dollars.  •  •  •  Q.  About  what 
portion  of  the  lumber  had  you  received?  A. 
Well,  I  think  1  had  somewheres  about  30,000 
feet  that  I  received.  •  •  *  O.  The  amount 
of  the  lumber  you  received  would  be  of  what 
value  according  to  this  contract?  A  Well,  it 
would  amount  to  a  little  over  $300,  somewhere 
along  there." 

The  foregoing  statement  of  facts  is  deemed 
sufficient  to  explain  the  legal  principles  In- 
volved. Considering  first  the  ai^ieal  of  the 
defendant,  its  counsel  contend  that  an  er- 
ror was  committed  in  denying  a  motion  for 
a  judgment  of  nonsuit  interposed  when  the 
plaintiff  had  Introduced  his  evidence  and 
rested,  on  the  ground  that  no  testimony  had 
lieen  given  tending  to  show  the  value  of  the 
demanded  machinery  at  the  time  of  the  trial. 
The  testimony  given  by  Maxson  to  the  effect 
that  the  machinery  was  of  the  value  of  $500 
evidently  related  to  the  estimated  worth  of 
the  property  at  the  time  he  concluded  the 
contract  with  Johnson.  The'  statute  requires 
that  if  the  plaintiff,  as  In  this  Instance,  has 
not  obtained  possession  of  the  property,  the 
jury  shall  assess  its  value  tf  they  return  a 
verdict  In  his  favor.  U  O.  L.  i  1B3.  In 
denying  the  motion  referred  to  the  court  in- 
voked the  disputable  presumption,  "that  a 
thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature"  (L. 
O.  L.  S  799,  subd.  33),  and  held  that  since  It 
appeared  the  machinery  was  of  the  value  of 
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$500  on  July  28, 1914,  when  the  eiehafige  con- 
tract was  made,  It  necessarily  followed  from 
the  deduction  which  the  law  expressly  directs 
to  be  made  from  particular  facts  that  such 
worth  remained  the  same  October  26,  1915, 
when  this  cause  was  tried.  It  has  been  held 
that  the  presumption  relied  upon  does  not 
.apply  In  cases  of  money  which  a  party  may 
previously  have  had  In  his  possessloa  Ham- 
mer V.  Downing,  41  Or.  234,  66  Pac.  916; 
State  ex  rel.  v.  Gntrldge,  46  Or.  215,  80  Paa 
98;  State  v.  Rider,  78  Or.  318,  145  Paa  1066, 
152  Pac.  49T;  Weigar  v.  Steen,  81  Or.  72,  168 
Paa  280. 

[1]  In  case  of  sawmill  machinery,  how- 
ever, of  the  kind  here  described,  the  pre- 
stunption  of  continuance  notwithstanding  its 
nse  is  reasonably  to  be  Inferred;  and,  this 
being  80,  the  conclusion  which  the  law  pre- 
scribes afTorded  prima  facie  evidence  of  the 
worth  of  the  property  at  the  time  of  the 
trial,  thereby  Imposing  upon  the  defendant 
the  burden  of  disproving  such  value.  No  er- 
ror was  committed  in  refusing  to  grant  a 
Judgment  of  nonsuit 

The  plalntm,  over  objection  and  exception, 
was  permitted  to  introduce  testimony  tend- 
ing to  show  that  In  preparing  the  contract 
for  an  exchange  of  the  machinery  for  lum- 
ber the  word  "possession"  was  inadvertently 
used  in  the  clause  for  the  term  "title,"  and 
it  is  insisted  by  defendant's  counsel  that  an 
error  was  committed  in  this  respect.  Mr. 
Maxson,  referring  to  the  man  who  prepared 
the  agreement,  testified  as  follows: 

"I  told  Mr.  Adamson  that  I  wanted  a  con- 
tract drawed  that  I  could  own  the  machinery 
until  it  was  paid  for." 

Tills  sworn  declaration  is  corroborated  by 
Mr.  Adamson,  who  testified: 

"When  I  drew  this  contract  I  understood  that 
the  title  was  to  remain  in  Mr.  Maxson  until 
the  lumber  was  delivered,  that  he  wag  to  get  so 
many  thouaaod  feet  of  lumber  for  this  machin- 
ery, and  that  the  title  was  to  remain  in  him 
until  fully  paid  for." 

The  testimony  of  these  witnesses  seems  to 
be  substantiated  by  the  phrase  "agrees  to 
sell,"  as  used  in  the  exchange  agreement. 

"Where  the  terms  of  an  a^rreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  bo 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties  and 
their  representativeB  or  successors  m  interest, 
no  evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  the 
following  cases:  .(1)  Where  a  mistake  or  Imper- 
fection of  the  writing  is  put  in  issue  by  the 
pleadings;  (2)  where  the  validity  of  the  agree- 
ment is  the  fact  in  dispute."    L.  O.  L.  {  713. 

[2]  The  defendant  must  necessarily  claim 
as  a  representative  or  successor  tn  Interest 
of  the  plaintiff  In  respect  to  the  demanded 
madiinery.  In  such  case  evidence  was  Inad- 
missible to  prove  the  Intent  of  the  contract- 
ing parties  tn  respect  to  the  writing,  the  ex- 
ecution of  which.  It  is  asserted,  resulted  from 
the  mistake  of  the  scrivener.  Fadflc  Biscuit 
Ck).  V.  Dugger,  42  Or.  513,  70  Paa  523;  Smith 
T.  Farmers'  &  Merchants'  Nat.  Bank,  67  Or. 
82,  UO  Paa  410;   Muir  v.  Morris,  80  Or.  878, 


154  Paa  IIT,  157  Pac.  786.  An  errof  was 
committed  in  this  respect. 

[3]  The  word  "title"  cannot  be  subetltut-' 
ed  for  the  term  "possession,"  as  used  In  the 
writing,  and  hence  the  exchange  contract 
does  not  evidence  a  conditional  sale.  Singer 
Mfg.  Co.  V.  Graham,  8  Or.  17,  34  Am.  Rep. 
572 ;  Rosendorf  v.  Baker,  8  Or.  240;  Schnei- 
der V.  Lee,  83  Or.  578,  17  Pac.  268;  C!hrls- 
tenson  v.  Nelson,  38  Or.  473,  63  Paa  648; 
Herrlng-Marvln'Co.  v.  Smith,  43  Or.  316,  72 
Paa  704,  73  Pac,  340;  McDanlel  v.  Chlara- 
monte,  61  Or.  403,  122  Pac.  33;  Francis  v. 
Bohart,  76  Or.  1,  143  Paa  920,  147  Paa  755, 
L.  R.  A.  1916A,  922. 

[4,  6]  It  is  maintained  by  defendant's  coun- 
sel that  an  error  was  committed  in  refusing 
to  direct  a  verdict  in  favor  of  their  client 
when  the  cause  was  submitted.  It  is  argued 
that  the  machinery  delivered  by  Maxsoa  to 
Johnson  was  installed  in  the  tatter's  mill, 
thereby  becoming  a  fixture,  and  as  the  plain- 
tiff did  not  cause  his  contract  to  be  recorded, 
and  the  evidence  shows  the  defendant  se- 
cured its  diattel  mortgage  without  notice  or 
knowledge  of  the  pre-existing  agreement,  the 
Jury  should  have  been  instructed  as  request- 
ed. It  is  unnecessary  to  the  validity  of  a 
conditional  sale  that  the  ccmtract  therefor 
should  be  recorded  unless  the  iproperty,  the 
title  to  which  has  been  reserved,  has  been  so 
attached  to  any  real  estate  as  to  become  a 
fixture  thereto.  L.  O.  L.  (  7414.  Personal 
property  is  not  so  attached  if  it  can  be  re- 
moved without  material  injury  to  the  arti- 
cles themselves  'or  to  the  freehold.  Henkle 
V.  Dillon,  15  Or.  610,  17  Paa  148;  Landlgan 
V.  Mayer,  32  Or.  245,  61  Paa  649,  67  Am.  St. 
Rep.  521;  Hershberger  v.  Johnson,  37  Or. 
109,  60  Pac.  838;  Washburn  v.  Inter-Moun- 
tain Mining  Co.,  56  Or.  578,  109  Paa  382, 
Ann.  Cas.  19120,  357.  The  testimony  offered 
at  the  trial  does  not  show  that  the  machin- 
ery delivered  by  the  plaintiff  could  not  liave 
been  removed  from  Johnson's  sawmill  with- 
out inflicting  the  degree  of  injury  adverted 
to;  and  hence  no  error  was  committed  as 
alleged. 

[I]  Aside  from  this,  as  the  defendant's  title 
is  derived  from  a  foreclosure  of  a  chattel 
mortgage,  no  question  can  arise  as  to  fix- 
tures, since  the  right  to  the  machinery  is 
not  connected  with  any  real  estate. 

Considering  the  plaintUTs  appeal,  it  is 
contended  that  an  error  was  committed  in 
setting  aside  the  verdict  and  Judgment  and 
granting  a  new  trial.  The  question  thus  pre- 
sented is  whether  or  not  such  a  mistake  of 
law  was  perpetrated  at  the  trial  as  would 
have  necessitated  a  reversal  of  the  original 
Judgment  if  an  appeal  bad  been  taken,  there- 
by authorizing  the  court  to  act  as  complain- 
ed of.  De  VaU  V.  De  Vail,  60  Or.  493,  118 
Paa  843,  120  Paa  18,  40  L.  B.  A.  (N.  S.)  281, 
Ann.  Cas.  1914A,  409;  Taylor  v.  Taylor,  61 
Or.  257,  121  Paa  431.  964 ;  Smith  Typewriter 
Co.  V.  McGeorge,  72  Or.  523,  143  Paa  905; 
Frederick  &  Nelson  v.  Bard,  74  Or.  467,  145 


Digitized  by 


Google 


40 


166  PACIFIC  BEPORTEB 


(Or. 


Pac.  669 :  Delovage  v.  Old  Oregon  Creamery 
Co.,  76  Or.  430,  147  Pac.  392,  149  Pac.  817; 
Pullen  T.  Bugene,  77  Or.  320,  146  Pac.  822, 
147  Pac.  768,  1191,  151  Pac.  474.  Could  the 
court,  therefore,  tn  an  action  of  replevin,  try 
the  cause  as  a  suit  in  equity,  consider  the 
conditional  sale  as  equivalent  to  a  chattel 
mortgage,  and  regard  the  plalntUTs  attempt 
to  recover  the  machinery  as  an  effort  on  hla 
part  to  obtain  and  hold  possession  of  the 
property  as  security  for  $200,  the  remainder 
due  him?  It  is  generally  held  that  where 
personal  pr<^>erty  la  sold  on  credit  and  the 
title  to  the  goods  is  retained  by  the  vendor 
until  the  price  is  paid  be  may,  upon  a  breach 
of  the  conditions,  treat  the  sale  either  as 
absolute  and  sue  for  the  consideration  agreed 
to  be  paid,  or  he  may  regard  the  sale  as 
canceled  and  recover  the  property.  6  Am.  & 
Etag.  Ency.  Law  (2d  Ed.)  480;  35  Cyc.  696; 
Sanders  v.  Newton,  140  Ala.  335,  37  South. 
340,  1  Ann.  Cas.  267;  American  Soda  Foun- 
tain Ck>.  ▼.  Gerrer's  Bakery,  14  OU.  258,  78 
Pac.  115,  2  Ann.  Cas.  S18;  American  Process 
Co.  ▼.  Florida  White  Pressed  Brick  Co.,  56 
Fla.  116,  47  South.  942,  16  Ann.  Cas.  1054. 
Another  choice  of  remedies  is  recognized  in 
some  states  of  the  Union  where  the  rule  pre- 
vails that  a  vendor,  without  rescinding  the 
agreement,  may  resume  possession  of  the 
goods,  hold  them  subject  to  the  contract,  and 
enforce  its  performance  against  the  vendee, 
who,  upon  payment  of  the  purchase  price,  is 
entitled' to  a  restoration  of  the  property.  1 
Mechem,  Sales,  {  615.  Thus,  as  illustrating 
a  choice  of  the  latter  remedy,  it  was  held 
In  Hamilton  v.  Highlands,  144  N.  C.  279,  56 
S.  E.  929, 12  Ann.  Cas.  876,  that  under  a  con- 
tract or  conditional  sale  a  default  In  the  pay- 
ment of  a  part  of  the  Installments,  and  the 
continued  possession  of  the  property  beyond 
the  specifled  term,  did  not  give  the  vendor 
the  right  to  recover  the  remainder  of  the 
consideration  and  to  retake  possession  of  the 
goods,  but  that  the  measure  of  the  relief  was 
the  sale  of  the  property  by  the  court  and  the 
payment  to  the  vendor  out  of  the  proceeds  of 
the  remainder  of  the  purchase  price  due  him, 
together  with  interest,  costs,  etc.,  deducting 
the  payments  made  and  giving  the  surplus 
to  the  vendor,  or  in  case  of  a  deficiency  to 
render  judgment  therefor  against  him.  This 
remedy  regards  the  vendor  as  holding  the  le- 
gal title  to  the  property  in  trust  for  the  ven- 
dee, whose  equitable  interest  In  the  goods 
grows  pari  passu  and  is  measured  by  the  ex- 
tent of  the  purchase  price  which  has  been 
paid.  Aa  a  corollary,  dedudble  from  the 
principle  of  the  latter  remedy  stated,  the  au- 
thority of  the  vendee  to  assign  his  Interest 
In  the  property  Is  recogiUzed,  subject,  bow- 
ever,  to  the  paramount  right  of  the  vendor, 
and  permits  the  assignee,  upon  payment  of 
the  remainder  of  the  purchase  price,  to  suc- 
ceed to  the  legal  title  freed  from  the  reserva- 
tion.    Sudi  procedure,  however,  is  service- 


able only  In  a  conrt  of  equity,  or  possibly 
where  by  statute  an  equitable  defense  Is  per- 
mitted to  be  interposed  to  a  complaint  in  » 
law  action,  which  practice  was  not  available 
in  Oregon  whoi  this  cause  was  tried,  nor 
until  May  22,  1917,  when  the  act  amending 
section  390,  Li  O.  I*,  went  Into  effect,  at^iar- 
ently  sanctioning  such  procedure.  Oen.  Laws, 
Or.  1917,  c.  95.  In  Thlrlby  v.  Bainbow,' 
93  Mich.  164,  53.  N.  W.  159,  a  beadnote  reads: 
"The  question  of  tbe  right  of  a  vendee  of  per- 
sonal property,  the  title  to  whidi  was  retamed 
in  the  vendor  until  tbe  payment  of  the  purchase 
price,  with  the  right  to  reduce  it  to  possession 
in  case  of  nonpayment,  to  recover  the  amount 
paid  thereon  in  excess  of  what  the  vendor  had 
a  right  to  retain,  cannot  be  tried  in  a  replevin 
gait  brought  b;  the  vendor  after  default  in  pay- 
ment ana  refusal  to  surrender  the  proper^  on 
demand." 

To  the  same  purport  Is  the  case  of  Byan 
V.  Wayson,  108  Mich.  519,  66  N.  W.  370, 
where  it  was  held  that  upon  the  failure  of  a 
vendee  to  comply  with  the  terms  of  a  con- 
ditional sale  the  vendor  was  entitled  to  the 
possession  of  the  property,  although  there 
was  no  express  provision  to  that  effect,  and 
that  in  an  action  of  replevin  by  the  vendor 
under  such  a  contract  a  Judgment  in  favor  of 
the  vendee  for  the  excess  of  the  value  of  the 
goods  over  the  unpaid  purchase  price  was 
unauthorized,  since  the  vendee  had  no  special 
Interest  In  the  goods,  even  if  entitled  to 
treat  the  contract  as  rescinded,  but  at  most 
be  had  only  a  personal  claim  against  the 
vendor. 

Whether  the  defendant  after  filing  an  an- 
swer to  the  complaint  herein  showing  no  de- 
fense existed  at  law  could  have  interposed 
a  cross-bill  in  equity  and  set  up  an  equitable 
Interest  in  the  demanded  machinery  by  rea- 
son of  being  subrogated  to  Johnson's  right 
is  not  Involved,  for  no  such  proceedings  were 
Invoked.  When  the  vendor  has  regained  or 
is  legally  entitled  to  the  possession  of  goods 
delivered  under  a  contract  of  conditional 
sale,  since  the  vendee's  claim  to  recover  any 
of  the  payments  that  he  may  have  made  on 
account  of  the  purchase  price  of  the  property 
is  only  personal  (Byan  v.  Wayson,  supra), 
we  do  not  wish  to  be  understood  as  intimat- 
ing that  an  equitable  defense  is  now  avail- 
able in  an  action  of  this  kind,  even  under 
the  amendment  of  section  390,  L.  O.  L. 

[7]  A  verdict  and  judgment  having  been 
rendered  for  the  plaintiff  that  he  was  tbe 
owner  of  tbe  demanded  machinery  and  en- 
titled to  the  immediate  possession  thereof, 
or  to  a  recovery  of  $500  as  its  value,  the 
court  could  not.  In  an  action  of  this  kind, 
legally  require  the  plaintiff  to  remit  any  part 
of  the  sum  so  stated;  but,  having  done  so, 
the  latter  judgement  Is  reversed,  and  for  the 
error  first  mentioned  a  new  trial  Is  ordered. 

McBBIDE,  O.  J.,  and  BEAN  and  BUB- 
NEITT,  JJ.,  concur;  McCAAIANT,  J.,  taking 
no  part  In  the  consideration  of  this  case. 
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(M  Or.  «a) 

BENSON  et  aL  ▼.  WITHTCOMBB, 
Governor,  et  aL 

(Supreme  Court  ol   Oregon.     June  26,  1917.) 

1.  Statdtbs     e=»225Vi   —  Constbtiction  — 
Bnactuent  bt  Same  Lxoislatuioc. 

Where  statutes  relating  to  the  same  subject 
have  been  favorably  acted  upon  by  the. requisite 
majorities  in  each  house  of  the  same  Legislative 
Assemblv,  all  the  clauses  of  the  several  enact- 
ments should  be  construed  together,  so  as  to 
permit  each  to  remain  intact,  unless  some  provi- 
sion is  so  repugnant  to  succeeding  sections  that 
both  cannot  exist  at  the  same  time  as  substan- 
tive law,  in  which  case  the  later  one  necessarily 
controls. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  S  304.] 

2.  HiQHWATB  «s»99%.  New,  voL  14  Key-No. 
Series— Bond  IssxTEa— Statutes. 

Laws  1917,  c.  42B,  {  8,  subd.  5,  providing 
that  the  funds  with  which  to  pay  the  portion  of 
the  expense  of  construction  of  post  roads  and 
forest  roads  payable  by  the  state,  under  its 
agreement  with  the  federal  government,  made 
hj  Laws  1917,  c.  175,  §  1,  accepting  the  provi- 
sions of  Act  of  Congress  .Tuly  11,  1916,  c.  241, 
«  1,  39  Stat.  355  (U.  S.  Comp.  St.  1916,  | 
7477a),  shall  be  secured  by  the  sole  of  bonds, 
"as  is  provided  in  House  Bill  No.  21"  (Laws 
1917,  c.  175),  applies  exclusively  to  the  sale  by 
the  state  board  of  control,  and  not  by  the  state 
highway  commission,  of  such  evidences  of  in- 
debtedness, no  part  of  which  can  be  made  up 
from  the  $6,000,000  to  be  raised  by  issuing 
bonds  for  the  amount. 

3.  Statutes  «=>159—Repeai.btImpucation. 

Repeals  by  implication  are  not  favored,  but 
where  two  statutes  are  so  repugnant  that  both 
cannot  stand,'  the  later  necessarily  operates  as 
an  implied  repeal  of  the  earlier. 

[Ed.   Note.-rJV>r    other   cases,    see    Statutes, 
Cent  Dig.  I  229.] 

4.  HiOHWATs  «=>99%,  New,  voL  14  Key-No. 
Series— Statdtes—Auen  duent. 

Laws  1917,  c.  423,  if  11,  12,  providing  that 
the  state  highway  commission  shall  pay  the  in- 
terest on  state  bonds  issued  fbr  highway  pur- 
poses from  any  funds  subject  to  its  control,  etc., 
and  that  the  money  received  from  motor  license 
fees,  after  the  payment  of  certain  expenses,  shall 
be  expended  under  the  jurisdiction  of  the  state 
highway  commiasion  in  payment  of  the  interest 
and  principal  of  the  bonded  indebtedness  of  the 
state  contracted  for  road  purposes  under  the  pro- 
visions of  Laws  1917,  c.  175,  accepting  the  offer 
of  the  federal  government  made  by  act  of  Con- 
gress July  11,  1916,  to  furnish  money  for  post 
roads,  has  impliedly  amended'  all  the  preceding 
enactments  relating  to  the  construction,  opera- 
tion, and  maintenance  of  state  highways  and  the 
issuance  of  funds  therefor. 

6.  Highways  «=»99%,  New,  voL  14  Key-No. 

Series  — Saue  of  State  Bonds  — Dxttt  or 

Board  of  Controlt-Statutes. 
Where,  after  the  state  highway  commission 
complied  with  Laws  1917,  c.  237,  |  13,  and  set 
aside  sufficient  funds  to  meet  payments  specified 
in  the  order,  no  money  remained  in  the  state 
highway^  fund  with  which  to  match  the  federal 
appropriation  for  poet  and  forest  roads  offered 
by  act  of  ConRress  of  July  11,  1916.  and  accept- 
ed by  lAvra'1917,  a  175,  the  sale  of  state  bonds 
in  an  amount  sufficient  to  raise  enough  money 
to  meet  the  appropriation  for  the  year  devolved 
on  the  state  board  of  controL 

Mandamus  by  S.  Benson  and  others,  con- 
Btltnting  the  State  Highway  Commission  of 


the  State  of  Oregon,  against  Jam^s  Withy- 
combe,  Governor,  and  others,  constituting  the 
State  Board  of  Control  of  Oregon.  On  de- 
murrer to  the  alternative  writ.  Demurrer 
overruled,  and  peremptory  writ  ordered  to 
issue. 

The  plaintiffs,  S.  Benson,  W.  L.  Thompson, 
and  B.  J.  Adams,  as  the  state  highway  com- 
mission, instituted  in  this  court  a  proceeding 
against  the  defendants,  James  Wltbycombe, 
Ben  W.  Olcott,  and  Thomas  B.  Kay,  the 
Governor,  secretary  of  state,  and  state  treas- 
urer, respectively,  as  the  state  board  of  con- 
trol, to  compel  them  to  issue  and  sell  state 
bonds.  An  alternative  writ  of  mandamus 
having  been  Issued  states  In  effect  that  pursu- 
ant to  the  act  of  Congress  of  July  11,  1910 
(39  U.  S.  Stat  355),  the  provisions  of  which 
were  accepted  by  the  Legislative  Assembly 
of  Oregon  (Gen.  Laws  Or.  1917,  c.  175),  there 
have  been  duly  set  apart  for  the  year  1917 
to  aid  In  the  construction  of  rural  post  roads 
$236,062.11,  end  to  help  in  bullrdlng  roads  and 
trails  $255,905,  amounting  to  $401,967.11, 
which  sum  will  lapse  unless  Oregon  furnishes 
a  like  donation  during  that  period  to  assist 
in  such  work;  that  various  counties  of  the 
state  taking  advantage  of  chapter  237,  Gen. 
Laws  Or.  1917,  have  provided  for  raising 
large  sums  of  money  to  secure  parts  of  such 
federal  aid  within  their  borders,  and  have 
requested  the  plaintiffs  definitely  to  locate 
and  establish  the  grades  of  highways  within 
such  quasi  municipalities,  thereby  necessi- 
tating an  outlay  of  fuods  subject  to  plain- 
tiffs' control  approximating  $173,140,  and  to 
operate  and  maintain  highways  already  con- 
structed will  require,  during  the  year  1917, 
a  further  expenditure  by  the  plaintiffs  of 
about  $71,450,  amounUng  to  $244,590,  while 
there  is  on  hand  as  the  state  highway  fund 
only  $238,635.58  with  which  to  meet  the  pay- 
ment of  such  obligations;  that  In  order  to 
obtain  the  first  Installment  of  such  federal 
aid,  and  thus  prevent  its  ultimate  loss,  it  is 
necessary  for  Oregon  immediately  to  raise 
the  sum  of  $491,967.11  by  Issuing  and  selling 
state  bonds  requisite  for  that  purpose ;  that 
to  procure  such  an  amount  the  plaintiffs  at 
a  regular  meeting  of  the  state  highway  com- 
mission adopted  a  resolution  directing  its 
chairman  to  demand  of  the  defendants,  aa 
the  state  board  of  control,  an  issue  and  sale 
of  state  bonds  as  required  by  chapter  175; 
that  complying  therevdth  such  chainnan  noti- 
fied the  defendants,  as  such  board,  of  the 
amount  of  money  required  from  the  state 
during  the  year  1917,  and  demanded  that 
they  issue  and  sell  state  bonds  sufficient  to 
raise  the  amount  specified,  but  they  declined 
and  refused  to  comply  with  such  request  or 
to  take  any  action  In  the  matter.  A  demur- 
rer was  interposed  to  the  alternative  writ  oo 
the  ground  that  it  did  not  state  facts  sufildent 
to  warrant  the  granting  of  the  relief  de- 
manded. 
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Jay  Bowerman,  of  Portland,  for  plaintiffs. 
Geo.  M.  Brown,  Atty.  Gen.,  and  I.  II.  Van 
Winkle,  Asst  Atty.  Gen.,  for  defendants. 

MUOREl,  J.  (after  stating  the  facts  as 
above).  In  addition  to  ibese  facts  parts  of 
statutes  are  set  forth  In  the  alternative  writ 
which  plaintiffs'  counsel  maintain  require  a 
corapliance  with  the  terms  of  such  command. 
The  defendants'  counsel  admit  the  facts 
hereinbefore  stated,  but  deny  that  the  pro- 
visions of  the  law  invoked  authorize  the 
granting  of  a  peremptory  writ.  The  solution 
of  the  question  thus  presented  must  depend 
upon  the  construction  to  be  given  to  several 
statutes  enacted  at  the  session  of  the  Legisla- 
tive Assenably  held  in  the  year  1917,  relating 
to  the  raising  and  disbursing  of  public  funds 
for  road  purposes.  Considering  these  mat- 
ters In  the  order  of  their  approval,  section  1 
of  chapter  175  accepts  the  provisions  of  the 
act  of  Congress  referred  to,  and  agrees  to 
cooperate  with  the  federal  government  in 
carrying  the  clauses  thereof  Into  eltect 
Chapter  339,  Gen.  Laws  Or.  1913,  created  a 
state  highway  commission,  composed  of  the 
Governor,  secretary  of  state,  and  state  treas- 
urer, and  required  the  state  tax  commission 
annually  to  levy  a  tax  equal  to  one-fourth  of 
a  mill  on  each  dollar  of  assessable  property, 
which  exaction  was  to  be  known  as  the  "state 
road  fund."  Section  2  of  chapter  175,  vien. 
Laws  Or.  1917,  which  legislative  sessl<m  with- 
out again  mentioning  It  will  be  understood 
unless  some  other  term  Is  expressly  stated, 
commands  the  state  board  having  control  of 
public  highways,  out  of  the  money  called  the 
highway  funds,  annually  to  set  aside  a  sufll- 
clent  sum  to  comply  with  the  terms  of  the 
federal  act — 

"and  if  there  is  any  deficiency  in  said  highway 
fund  for  such  purpose  then  the  state  board  of 
control  of  the  state  of  Oregon  is  hereby  author- 
ized, empowered,  and  directed  each  year  during 
the  next  five  years  to  sell  the  bonds  of  the  state 
of  Oregon  in  an  amount  sufficient  to  raise 
enoQgh  money  whidi,  taken  together  with  any 
money  available  from  apprc^riations  from  other 
funds  of  the  state  of  Oregon,  if  any  there  be,  to 
equal  the  amount  required  of  the  state  of  Oregon 
in  order  to  fully  meet  the  requirements,  condi- 
tions, and  provisions  of  said  federal  statute,  and 
the  federal  offitaals  operating  under  said  stat- 
ute: Provided,  however,  that  such  bonds  shall 
not  be  issued  unless  necessary  to  enable  the 
state  of  Oregon  to  avail  itself  of  the  federal  aid 
as  provided  hereinabove,  or  any  other  aid  here- 
after furnished  by  the  United  States." 

A  part  of  section  4  of  that  chapter  reads : 
"After  the  funds,  if  any  which  have  been  ap- 
propriated from  the  current  moneys  of  the  state 
for  the  purpose  of  meeting  the  requirements  of 
this  act  have  been  exhausted,  or  if  no  appropri- 
ation therefor  has  been  made,  then  each  year 
said  state  board  of  control  shall  sign,  date,  issue 
uud  sell  bonds  as  required  to  raise  funds  suffi- 
cient to  meet  the  obligation  of  the  state  of  Ore- 
gon in  carrjring  on  road  construction  as  provid- 
ed for  in  said  federal  statute." 

This  act  contained  an  emergency  clause, 
and  went  Into  effect  February  16,  1917,  upon 
its  approval. 

Though  the  "state  highway  commission" 


and  the  "state  road  fond"  as  designated  in 
chapter  339,  Gen.  Laws  Or.  1913,  are  respec- 
tively referred  to  in  section  2  of  chapter  175 
as  "the  state  board,  commissioners,  or  officers 
having  control  of  the  state  highways"  and 
the  "highway  funds,"  no  mtstake  could  pos- 
sibly arise  in  construing  the  latter  phrases 
as  indicating  a  legislative  Intent  to  specify 
the  former  expressions.  Chapter  194  re- 
quires the  secretary  of  state  annually  to  is- 
sue to  owners  of  motor  vehicles  licenses  per- 
mitting the  use  of  such  carriages,  the  amount 
of  the  demand  depending  upon  the  kind,  pow- 
er, and  weight  of  the  vehicle.  The  money  so 
received  must  be  turned  over  to  the  state 
treasurer  and  known  as  "the  motor  vehicle 
fund."  '  Up<«i  deducting  therefrom  certain 
charges  the  remainder  is  required  to  be  re- 
turned to  the  treasurers  of  the  counties  from 
which  the  payments  were  received.  Tliia 
chapter  further  provides,  however,  that  If 
the  state  of  Oregon  accepts  the  benefits  of 
the  federal  appropriation  for  the  constme- 
tlon  of  post  and  forest  roads,  the  remainder 
of  the  motor  vehicle  fund,  after  retaining  the 
necessary  expenses,  shall  on  December  31st 
of  each  year,  while  such  aid  is  available,  be 
paid  over  to  the  board,  commission,  or  i>er- 
son  entitled  to  disburse  It  This  act  will  go 
Into  effect  August  1,  1917. 

Chapter  237  creates  a  state  highway  oom- 
mlssion,  pursuant  to  which  statute  the  plain- 
tiffs were  duly  appointed  and  now  hold  their 
ofiJces,  and  an  engineer  and  other  employes 
are  also  provided  for,  who  collectively  are 
designated  as  the  state  highway  department. 
Section  12  of  that  chapter  practically  re-«)- 
acts  section  13  of  chapter  339,  Gen.  Laws  Or. 
1913,  by  requiring  the  state  tax  commission 
annually  to  levy  one-fourth  of  a  mill  tax  up- 
on all  assessable  property,  which  burden  Is 
known  as  the  state  highway  fund,  and  all 
moneys  thus  obtained  are  to  be  disbursed  by 
the  state  highway  commission.  This  act 
contained  an  emergency  clause  and  went  Into 
effect  February  19,  1917,  upon  its  approval. 
Section  1  of  chapter  423  empowers  the  state* 
highway  commission,  during  the  next  five 
years,  to  sell  bonds  of  the  state  of  Oregon  to 
the  amount  of  $6,000,000,  the  money  derived 
therefrom  to  be  used  to  construct  public  high- 
ways, of  which  sum  not  more  than  $1,000,000 
can  be  used  during  the  year  1917.  A  part 
of  subdivision  5  of  section  8  of  that  chapter 
reads: 

"The  funds  with  which  to  pay  the  portion  of 
the  expense  of  construction  of  said  post  roads 
and  forest  roads  payable  by  the  state  of  Oregon, 
shall  be  secured  from  the  sale  of  bonds  as  is 
provided  in  House  Bill  No.  21  (chapter  175)." 

This  act  was  approved  by  the  Governor  so 
far  as  was  necessary  in  order  to  refer  it  to 
the  people  to  be  voted  upon  June  4,  1917,  at 
which  special  election  it  was  ratified,  and, 
thereupon,  went  Into  full  force  and  effect. 
These  references  and  excerpts  are  believed 
sufficient,  with  others  hereinafter  to  be  men- 
tioned, to  explain  what  parts,  if  any,  of  cjiap- 
ters  175,  194,  and  237  were  changed  or  ab- 
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rogated  by  subsequent  eDBCtments,  and  par- 
ticularly by  chapter  423. 

[1]  These  statutes  having  been  favorably 
acted  upon  by  the  requisite  majorities  in  each 
house  of  the  same  Legislative  Assembly  all 
the  clauses  of  the  several  enactments  should 
be  so  construed  together  as  to  i>ermlt  eadi 
to  remain  Intact,  unless  some  provision  is 
so  repugnant  to  succeeding  sections  that  both 
cannot  exist  at  the  same  time  as  substantive 
law,  In  which  case  the  later  one  necessarily 
controls.  Smith  v.  Kelly,  24  Or.  464,  33  Pac. 
642;  State  v.  Linn  County,  25  Or.  503,  36 
Pac.  297;  Grant  v.  Paddock,  30  Or.  812,  47 
Pac.  712;  Stoppenbaek  v.  Multnomah  Coim- 
ty,  71  Or.  493,  142  Paa  832;  Richards  t. 
District  School  Board,  78  Or.  621,  158  Pac. 
482,  U  R.  A.  19160,  789. 

It  wUl  be  remembered  that  section  2  of 
chapter  175,  supra,  requires  the  officers  bav- 
ins charge  of  the  state  highways  first  to  set 
aside  out  of  any  money  annually  received  in 
the  highway  fund  a  sufficient  amount  to  com- 
ply with  the  terms  of  the  federal  appropria- 
tion, and  if  there  be  any  deficiency  in  that 
fund  to  match  such  donation,  the  state  board 
of  control  is  directed  annually,  for  five  years, 
to  sell  the  bonds  of  the  state  in  an  amount 
snfflcient  to  raise  enough  money  which  with 
other  available  funds  will  equal  the  amount 
required,  but  such  bonds  shall  not  be  Issued 
unless  necessary  to  enable  the  state  to  avail 
itself  of  present  or  future  federal  aid.  When 
that  chapter  was  enacted  there  was  a  "mo- 
tor vehicle  fund,"  which  was  collected  by 
the  secretary  of  state,  who,  after  the  pay- 
ment therefrom  of  certain  expenses,  turned 
over  the  remainder  December  31st  of  each 
year  to  the  county  treasurers  of  the  several 
counties  of  the  stat&  Chapter  299,  Gen. 
Laws  Or.  1913.  That  statute  had  an  emer- 
gency clause  and  went  into  effect  February 
16,  1917,  upon  Its  approval;  and  this  being 
so  It  remains  to  be  seen  what  alterations,  if 
any,  were  subsequently  made  to  section  2 
thereof.  It  will  be  borne  in  mind  that  chap- 
ter 194  imposed  upon  owners  of  certain  car- 
liages  licenses,  the  money  to  be  derived  there- 
from to  be  received  by  the  secretary  of  state 
and  known  as  "the  motor  veliicle  fund," 
which  on  December  81st  of  each  year  was  to 
be  turned  over  to  the  state  treasurer,  who, 
while  chapter  175  accepting  the  benefits  of 
the  federal  aid  remains  in  force,  is  required 
to  pay  the  same  to  the  board,  commission,  or 
person  having  diarge  of  the  state  highways. 
It  will  thus  be  seen  that  section  2  of  chapter 
175  was  thereby  impliedly  amended  by  add- 
ing to  the  one-fourth  mill  tax,  known  as  the 
"state  rodd  fund."  the  money  thereafter  to  be 
obtained  from  the  motor  vehicle  fund,  but 
no  part  thereof  is  available  for  that  purpose 
nntil  December  31,  1917. 

Section  7  of  artide  2  of  diapter  237  makes 
it  incumbent  upon  the  state  highway  engineer 
to  furnish  county  courts  of  the  various  coun- 
ties of  the  state,  without  expense  to  such 
counties,  specifications  relating  to  the  con- 


struction and  maintenance  of  public  high- 
ways, and  upon  application  therefor  he  is  re- 
quired to  cause  such  roads  or  any  part  there- 
of to  be  definitely  located  and  their  grades  to 
be  permanently  established,  the  cost  thereof 
to  be  charged  on  the  books  of  the  state  high- 
way department  as  a  part  of  the  expense  of 
construction.  Section  13  of  the  article  la&t 
referred  to  requires  the  state  highway  com- 
mission to  set  aside  from  the  "highway  fund," 
consisting  of  the  one-fourth  mill  tax,  amounts 
of  money  sufficient  (1)  to  meet  the  payment  of 
salaries  and  expenses  of  the  state  highway 
department;  (2)  to  cover  the  costs  of  operat- 
ing and  maintaining  state  highways'  wlilch 
have  been  constructed  or  improved;  (3)  to 
matcb  the  federal  appropriation,  the  remain- 
der, If  any,  to  be  used  for  the  purposes  of  that 
enactment.  The  reservation  of  these  several 
amounts  impliedly  amended  section  2  of  chap- 
ter 175  by  deducting  from  tlie  one-fourth  mill 
tax  levied  for  state  road  purposes  the  various 
sums  so  to  be  set  aside  in  the  order  stated.  In 
this  condition  of  the  statute  last  mentioned 
chapter  423  having  received  the  requisite  ma- 
jority votes  of  both  branches  of  the  Legisla- 
tive Assembly  was  submitted  to  and  ratified 
by  the  people  at  a  special  election  held  June 
4.  1917.  Section  11  of  that  chapter  declares: 
"The  state  highway  commission  shall  pav  the 
interest  upon  said  bonds  as  the  same  shall  be- 
come due,  from  any  funds  subject  to  its  control, 
from  whatever  source  the  same  may  come,  and 
the  payments  upon  the  principal  of  said  bonds, 
as  tne  same  shall  become  due,  shall  be  paid  by 
the  state  highway  commission  from  any  funds 
within  its  control  without  regard  to  the  origin 
of  said  funds." 

Section  12  thereof  provides: 

"Any  surplus  or  unexpended  balance  of  the 
fees  received  under  the  operation  of  House  Bill 
No.  509  (chapter  194,  creating  the  'motor  vehi- 
cle fund')  »  ♦  •  remaining  after  the  pay- 
ment of  all  claims  incurred  in  carrying  out  the 
provisions  thereof  •  •  •  shall  be  transferred 
*  ♦  •  to  an  account  to  be  expended  under 
the  jurisdiction  of  the  state  highway  commis- 
sion in  payment  of  the  interest  and  principal 
as  same  shall  become  due  upon  bonded  indebted- 
ness of  the  state  of  Oregon,  contracted  for  road 
purposes  under  the  provision  s  of  this  act  or  the 
provisions'  of  the  said  House  Bill  Na  21  (chap- 
ter ViS)." 

It  will  be  observed  that  this  section  ex- 
pressly sets  aside  the  "motor  vehicle  fund"  to 
the  payment  of  interest  on  bonded  indebted- 
ness of  the  state,  and  hence  no  part  of  the 
money  so  to  be  obtained  can  be  applied  to 
make  up  the  fund  required  to  matdi  the  fed- 
eral appropriation. 

It  is  conceded  that  the  highway  d^artment 
vrill  be  obliged  to  pay  during  the  year  1917, 
in  locating,  at  the  request  of  counties,  state 
highways,  establishing  their  grades,  and  sub- 
mitting specifications  for  their  construction 
as  required  by  section  7,  chapter  237,  ?173,- 
140,  and  that  the  operation  and  maintenance 
of  highways  already  (Constructed,  as  demand- 
ed by  section  13  of  that  chapter,  'will  require 
a  further  outlay  of  $71,450,  amounting  to 
$244,590,  Willis  there  is  In  the  state  treasury 
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aa  the  proceeds  collected  in  the  year  1917 
for  the  one-foartb  mlU  tax,  known  as  the 
"state  highway  fund,"  only  1238,535.58.  The 
members  of  the  Legtslatlve  Assembly  were 
undoubtedly  aware  of  this  condition,  and  evi- 
dently anticipated  its  possible  recurrence  for 
a  period  of  Ave  years  during  which  the  fed- 
eral appropriation  was  available.  In  order  to 
meet  the  requirements  of  such  donation  and 
to  match  It  with  an  equal  appropriation  for 
the  furnishing  of  which  the  faith  of  the  state 
is  pledged  (section  6,  art  2,  c.  237),  and  not  to 
trench  upon  any  of  the  mon^  to  be  raised  by 
the  issue  and  sale  of  the  $6,000,000  bonds,  or 
to  take  any  part  of  the  "motor  vehicle  fund," 
the  money  derived  from  whidi  latter  source 
is  set  apart  for  the  payment  of  the  Iwnded 
indebtedness  of  the  state  incurred  for  high- 
way purposes,  subdivision  5  of  section  8  of 
chapter  423  declares: 

"The  funds  wi^b  which  to  pay  the  portion  of 
the  expense  of  construction  of  said  post  roads 
and  forest  roads  payable  by  tlie  state  of  Oregon, 
shall  be  secured  from  the  sale  of  bonds  as  is 
provided  in  House  Bill  No.  21  (chapter  175)." 

The  bonds  to  be  issued  pursuant  to  the  pro- 
visions of  section  2,  chapter  175,  were  re- 
quired to  t>e  sold  by  the  state  highway  com- 
mission, which  then  consisted  of  the  Govern- 
or, secretary  of  state,  and  state  treasurer. 
Chapter  339,  Gen.  Laws  Or.  1913.  Section  4 
of  chapter  423,  in  referring  to  the  $6,000,000 
bonds,  reads: 

"The  state  highway  commission  (the  plaintiffs 
herein)  shall  provide  such  method  as  it  may 
deem  necessary  for  the  advertisement  of  each  is- 
sue of  said  bonds  before  the  same  are  sold, 
and  shall  also  require  such  deposit  with  bids  as 
may  t>e  required,  and  generally  shall  conduct  the 
sale  and  issuance  of  said  bonds  under  such  rules 
and  regulations  not  inconsistent  with  this  act  as 
shall  be  adopted  by  said  commissioa." 

[2]  Construing  in  pari  materia  this  section 
in  connection  with  subdivision  6  of  section  8 
of  that  chapter  will  Show  that  the  latter 
clause  governing  "the  sale  of  bonds  as  is  pro- 
vided ta  House  BiU  No.  21  (chapter  175)"  di- 
rects that  the  sale  of  the  bonds  to  be  issued 
to  match  the  federal  appropriation  shall  be 
made  by  the  Governor,  secretary  of  state,  and 
state  treasurer  instead  of  by  the  plaintiffs 
herein  as  in  the  case  of  the  $6,000,000  bonda 
The  phrase,  therefore,  "as  is  provided  in 
House  BiU  No.  21,"  employed  in  subdivision  6 
of  section  8  of  chapter  423,  applies  exclusive- 
ly to  the  sale  by  the  state  board  of  control, 
and  not  by  the  state  highway  commission,  of 
sudi  evidences  of  indebtedness,  no  part  of 
whidi  can  be  made  np  from  the  $6,000,000  to 
be  raised  by  issuing  bonds  for  that  ambunt. 

The  conclusion  we  have  reached  is 
strengthened  by  the  negative  argument  of  C. 
B.  Spence,  Master  of  the  State  Grange,  and 
others,  who^  at  page  34  of  the  pamphlet  pub- 
lished and  sent  out  by  the  seoretary  of  state 
to  the  voters  prior  to  the  election  held  June  4, 
1917,  apposing  the  ratification  of  chapter  423, 
said: 


"Section  8  of  the  bfll  provides  that  the  fxtnds 
provided  for  in  the  Bean  (the  author  of  the 
measure)  IxindiDg  bill  (chapter  175)  to  be  issued 
only  in  case  of  an  emergency,  shail  under  House 
BiU  050  (chapter  423)  Im  issued  and  the  pro- 
ceeds thereof  lie  placed  in  the  state  treasury  to 
be  expended  by  the  state  highway  commission. 
Then  it  is  not  a  $6,000,000  bond  issue,  bat  a 
$7,900,000,  bond  issue." 

Our  deduction  is  further  fortifled  by  a  com- 
munication from  Mr.  J.  D.  Brown  of  the  Farm- 
era'  Union  opi>o8lng  the  ratification  of  chap- 
ter 423,  supra,  published  June  2,  1917,  in  the 
Oregon  Voter,  a  magazine  printed  weekly  at 
Portland,  Or.,  and  devoted  to  the  advance- 
ment of  every  material  interest  that  tends  to 
promote  the  general  welfare  of  the  state. 
From  the  article  referred  to  the  following 
excerpt  la  taken: 

"On  June  4th  the  jteople  of  Oregon  win  have 
an  opportunity  to  decide  whether  they  favor  is- 
suing bonds  to  the  extent  of.  $6,000,000  for  the 
purpose  of  paving  about  400  miles  of  scenic 
highways  in  the  state.  At  the  same  time  will 
l>e  decided  whether  bonds  to  the  extent  of  $1.- 
800,000  provided  in  the  Bean  bill  (chapter  176, 
supra)  siiall  be  issued  to  pay  the  interest  on  the 
$6,000,000  issue  for  the  first  five  years  these 
l>onds  are  to  run.  Thus  we  will  vote  for  or 
against  the  issuing  of  $7,800,000  of  sUte  b<»d8." 

[3]  The  pule  Is  settled  that  repeals  by  im- 
plication are  not  favored.  Bower  t.  Holla- 
day,  18  Or.  491,  496,  22  Pac.  553;  Winters  t. 
George,  21  Or.  251,  257,  27  Pac.  1041;  Sandys 
V.  WUllams,  46  Or.  327,  80  Pac.  642.  Where, 
however,  two  statutes  are  repugnant  so  that 
both  cannot  stand,  the  later  enactment  will 
necessarily  operate  as  an  implied  repeal  of 
the  earlier  law.  Strickland  v.  Geide,  31  Or. 
373,  376,  49  Pac.  982;  In  re  Booth's  Will,  40 
Or.  154  156,  61  Pac.  1135,  66  Pac.  710;  Cun- 
ningham v.  Klamath  Lake  R.  Co.,  54  Or.  13, 
20,  101  Pac.  213,  1099.  Applying  these  legal 
principles  to  the  statutes  under  consideration, 
section  12  of  chapter  237,  providing  for  the 
levy  of  <»e-fonrth  mill  tax,  to  be  known  aa 
the  "state  highway  fund,"  declares  that  "all 
moneys  in  said  fund  shall  be  at  the  disposal 
and  subject  to  the  use  of  said  commission  (the 
plaintiffs  herein)  for  the  purposes  of  this  act." 
The  next  section'  it  will  be  remembered  im- 
poses upon  the  highway  commission  the  duty 
to  apply  this  fund  to  the  disbursement  of 
matters  heretofore  enumerated;  and  the  re- 
mainder being  subject  to  the  control  of  the 
state  highway  commission  must  be  applied 
in  payment  of  interest  upon  state  bionds  is- 
sued for  highway  purposes.  Section  11,  c 
423.  But  if  Interest  be  due  on  state  bonds 
the  third  Item  of  such  fund,  or  so  much 
thereof  as  may  be  necessary,  must  be  devoted 
to  the  payment  of  such  Interest. 

[4J  By  section  12,  c.  423,  the  money  re- 
ceived from  motor  v^lde  license  fees,  after 
the  payment  therefrom  of  certain  expenses,  is 
wholly  dedicated  to  the  payment  of  the  inter- 
est and  principal  of  the  $6,000,000  bonds.  In 
these  particulars  chapter  423  has  impliedly 
amended  all  preceding  enactments  relating  to 
the  construction,  operation,  and  maintenance 
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ot  state  hl^wayB  and  to  the  issuance  of 
fands  therefor. 

[J]  It  win  be  kept  In  mind  that  the  alterna- 
tive writ  states  In  effect  that  after  the  plain- 
tiffs, complying  with  the  provisions  of  section 
13  of  chapter  237,  had  set  aside  sufficient 
funds  to  meet  the  payment  thus  specified  in 
the  order  designated,  no  money  remained  in 
the  "state  highway  fund"  with  whidi  to 
match  the  federal  appropriation,  and  that  for 
the  year  1917  (491,967.11  was  necessary  for 
that  pnrpose. 

There  can  be  no  reasonable  donbt  that  the 
sale  of  state  bonds  in  an  amount  sufficient  to 
raise  enough  money  to  meet  tliat  appropria- 
tion for  the  year  specified  devolves  upon  the 
defendants,  the  performance  of  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  office.  L.  O.  I*  §  613.  The  altematiTe 
writ  states  facts  sufficient  to  authorize  an 
award  of  the  relief  demanded,  and,  this  being 
so,  the  demurrer  is  overruled.  As  the  entire 
question  so  far  as  it  relates  to  matching  the 
federal  appropriation  was  here  presented,  it 
follows  that  a  peremptory  writ  should  be  is- 
raed:  and  it  is  so  ordered. 

(85  Or.  8S) 

DDNIWAX  V.  WILESX  et  al. 

(Supreme  Court  of  Oregon.    July  10,  1917.) 

1.  FsAXTDS,  Statute  of  «=»49— Oohtbact  Not 
TO  BK  Perfobmxd  Within  Yeab  —  Attob- 
net's  Contbact  to  Contest  Assessments. 
An  attorney's  contract  with  property  own- 
ers to  contest  proceedings  that  were  being  tak- 
en and  might  be  taken  in  the  future  by  a  city 
to  levy  and  collect  assessments  for  a  municipal 
improvement  was  not  within  the  statute  of 
frauds  (Ix  O.  L.  !  806,  subd.  1).  as  not  to  be  per- 
formed within  a  year,  since  only  where  the  con- 
tract shows  by  its  terms,  or  where  it  is  within 
the  contemplation  of  the  parties,  that  it  cannot 
be  performed  within  a  year,  does  the  statute 
apply,  and  in  general  a  verbal  stipulation  to 
render  a  particular  service  which  fixes  no  defi- 
nite or  contingent  time  for  performance,  but  is 
capable  of  performance  wiuin  a  year,  is  not 
controlled  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  t  74.] 

3.  IiiiOTATiON  OT  Actions  <3=>46(6)— Statdix 
OF  Limitations— Initiation  of  Period  — 
Attobnet's  Cause  or  Action. 
Where  an  attorney,  pursuant  to  Us  con- 
tract to  contest  assessments  for  paviiR  in  the 
dty  of  Portland  for  a  contingent  fee  of  a  third 
saved  property  owners  on  the  original  amount 
charged  against  their  property,  brought  suit  and 
obtamed  decree  setting  aside  the  first  assess- 
ment, which  decree  was  entered  June  28,  1907, 
and,  under  Portland  Charter  of  1903,  §§  400, 
401,  the  city  had  the  ri^ht  to  make  a  reassess- 
ment of  the  cost  of  the  improvement  within  ten 
years  of  the  passage  of  the  resolution  of  inten- 
tion for  the  making  of  the  original  work,  the 
statute  of  limitations  began  to  run  against  the 
attorney's  claim  for  compensation  against  his 
clients  April  3,  1913,  when  the  city's  time  for 
reassessment  expired,  and  did  not  begin  to  run 
on  rendition  of  the  decree. 

[Ed.  Note.— For  other  cases,  see  Iiimitation  of 
Actions,  Cent  Dig.  {  245.] 


Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  G.  N.  Davis.  Judge. 

Action  by  Ralph  B.  Duniway  against  Cla- 
rissa Wiley  and  another.  From  a  Judgment 
of  nonsuit,  plaintiff  appeals.  Beversed,  and 
cause  remanded  for  further  appropriate  pro- 
ceedings. 

This  is  an  action  brought  in  the  district 
court  of  Multnomah  county  by  plaintiff  Ralph 
R.  Duniway,  an  attorney  at  law,  on  an  ex- 
press contract  entered  into  during  the  year 
1903  l>etween  him  and  defendants  Clarissa 
Wiley  and  Andrew  C.  Smith.  He  alleges  in 
his  complaint  that  defendants,  in  conjunction 
with  numerous  property  owners  similarly  sit- 
uated, at  that  time  employed  him  to  contest 
"all  proceedings  that  were  being  taken  and 
might  be  taken  in  the  future  by  the  city 
of  Portland  to  levy  and  collect  assessments" 
for  a  municipal  Improvement  affecting  certain 
property  on  Third  street,  in  Portland,  Or.; 
that  he  was  to  be  paid  for  such  services  one- 
third  of  whatever  was  saved  on  the  principal 
of  the  assessment  then  proposed  to  be  made, 
and  thereafter  on  behalf  of  said  property 
owners,  he  instituted  suit  in  the  circuit  court 
of  Multnomah  county  against  the  city,  where- 
in, on  June  28,  1907,  a  decree  was  entered 
canceling  the  assessment  that  bad  been  levied 
against  said  property  in  the  meantime  and 
enjoining  its  collection.  He  further  alleges 
that  under  Its  charter  the  city  of  Portland 
"bad  a  right  to  attempt  to  make  a  reassess- 
ment at  any  time  within  ten  years  after  in- 
stituting assessment  proceedings";  that  un- 
der said  contract  "the  compensation  of  the 
plaintiff  was  not  fully  earaed  until  ten  years 
had  expired,"  namely,  April  2,  1913;  that 
the  owners  of  the  property  were  saved  $368.- 
53,  and  that  under  the  contract  plaintiff  was 
entitled  to  $122.84.  He  admits  the  payment 
of  $10  on  February  29,  1904,  and  asks  Judg- 
ment for  the  balance  of  $112.84.  In  their 
answer  defendants  deny  most  of  the  material 
allegations  of  the  complaint,  and  set  up  a 
different  special  contract  wherein,  on  behalf 
of  the  estete,  they  employed  plaintiff  to  do 
the  work  performed  at  a  stated  price,  name-  - 
ly,  $20  if  successful,  and  $10  if  unsuccessful. 
The  latter  amount  they  paid  and  they  plead- 
ed the  statute  of  limitations  as  to  the  oth- 
er $10.  The  reply  traverses  the  new  matter 
In  the  answer.  Upon  a  trial  of  the  issues  on 
appeal  to  the  circuit  court,  at  the  conclu- 
sion of  plaintifTs  evidence,  a  Judgment  of  non- 
suit was  granted,  from  which  plaintiff  ap- 
peals. 

Ralph  R.  Duniway,  of  Portland,  for  ap- 
pellant. Karl  Herbring,  of  Portland  (Malar- 
key,  Seabrook  &  Dibble,  of  Portland,  on  the 
brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
As  stated,  defendants  admit  the  making  of 
the  contract  for  the  rendition  of  the  services 
of  plaintiff,  but  allege  that  the  compensatiot 
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agreed  to  be  paid  therefor  was  less  than  the 
amount  sued  for.  Without  objection  prior 
to  the  reception  thereof,  the  plaintiff  Intro- 
duced evidence  of  the  contract  as  claimed  by 
him  In  the  complaint,  and  of  the  successful 
prosecution  of  the  suit  to  set  aside  the  street 
assessment  against  the  defendants'  property 
and  the  failure  of  payment  for  the  agreed 
fees,  except  $10.  It  Is  contended  on  behalf 
of  defendants  that  the  contract  vras  not  to  be 
performed  within  a  year,  and  therefore  is 
within  the  statute  of  frauds.  Section  808,  L. 
O.  L.,  subd.  1. 

[1]  It  cannot  be  said  that  the  contract  to 
contest  the  assessment  by  its  terms  was  not 
to  be  performed  within  a  year.  From  the 
nature  of  the  litigation  inrolved  In  that  suit 
the  time  necessary  for  the  completion  thereof 
would  depend  to  a  large  extent  upon  the  kind 
of  a  decree  obtained.  If  the  plaintiffs  had 
succeeded  in  having  the  collection  for  the 
improvement  of  that  part  of  Third  street 
in  question  in  that  case  perpetually  enjoined 
as  of  no  benefit  to  the  property  owners,  that 
would  have  been  a  full  performance  of  the 
agreement  and  might  under  favorable  con- 
ditions have  been  carried  out  witiUn  a  year 
after  the  engagement;  therefore,  the  con- 
tract was  not  within  the  statute  of  frauds  (L. 
O.  L.  {  808,  subd.  1).  It  is  only  where  the 
contract  shows  by  its  terms  or  where  it  is 
within  the  contemplation  of  the  parties  that 
it  cannot  be  performed  within  a  year  that 
the  statute  applies.  Blckel  v.  Wesslnger,  58 
Or.  08,  104,  113  Pac.  34;  Warner  v.  T.  &  P. 
Ry.  Co.,  164  U.  S.  418,  434, 17  Sup.  Ct.  147,  41 
L.  Bd.  495.  Note  to  White  v.  Fltts,  15  U  R. 
.&.  (N.  S.)  p.  321.  In  general,  a  vertial  stipula- 
tion to  render  some  particular  service  which 
Axes  no  definite  or  contingent  time  for  its 
performance,  but  which  is  capable  of  per- 
formance within  one  year  after  the  same  Is 
made,  is  not  controlled  by  the  statute,  al- 
though the  act  probably  will  not  be,  and  was 
not  expected  to  be,  fulfilled  within  that  time. 
20  Cyc.  pp.  199,  O,  and  206.  "In  McPherson 
V.  Cox,  96  U.  S.  404,  24  L.  Ed.  746,  where, 
among  other  defenses  to  an  attorney's  com- 
pensation on  a  contingent  fee  contract,  is 
set  up  the  statute  of  frauds,  the  Supreme 
Court  of  the  United  States,  speaking  by 
Justice  Miller,  says:  'It  is  said  to  be  within 
the  Btatote  of  frauds,  because  not  in  writing, 
and  not  to  be  performed  within  a  year.  But 
the  statute  of  frauds  applies  only  to  con- 
tracts which,  by  their  terms,  are  not  to  be 
performed  within  a  year,  and  do  not  apply 
because  they  may  not  be  performed  within 
that  time.  In  other  words,  to  make  a  parol 
contract  void  it  must  be  apparent  that  it 
was  the  understanding  of  the  parties  that 
it  was  not  to  be  performed  within  a  year 
from  the  time  it  was  made.    Peter  v.  Comp- 


ton.  Skin.  35.1,  decided  in  King's  Bench  by 
Lord  Holt,  and  the  cases  collected  under  that 
one  In  1  Sm.  L.  C.  (marg.)  432.  There  is  noth- 
ing In  the  present  contract  to  show  that  it 
was  not  to  be  performed  Inside  of  a  year,  nor 
anything  to  show  that  It  could  not  have 
been  fully  performed  within  that  time.  The 
action  of  ejectment  which  settled  the  for- 
feiture of  the  lease  might  have  been  brought 
and  tried  within  that  Ume.    •    •    •  '  " 

[2]  It  is  next  claimed  by  defendants  that 
the  statute  of  limitations  has  run  against  the 
claim.  The  parties  made  an  agreement  for 
the  plaintiff,  as  an  attorney,  to  prosecute 
proceedings  to  contest  an  assessment  for  cer- 
tain paving  in  the  dty  of  Portland  made 
under  the  city  charter  upon  a  contingent 
fee  of  one-third  of  whatever  was  saved  to  the 
defendants  on  the  original  amount  charged 
against  the  property.  Pursuant  to  the  em- 
ployment the  attorney  brought  suit  and  ot>- 
tained  a  decree  setting  aside  the  first  assess- 
ment, which  decree  was  entered  June  28, 
1907.  Under  sections  400  and  401  of  the 
PorUand  Charter  of  1903,  the  city  had  the 
right  to  make  a  reassessment  of  the  cost  of 
the  Improvement  within  ten  years  from  the 
passage  of  the  resolution  of  intention  for 
the  making  of  the  original  work.  The  time 
for  such  reassessment  would  expire  in  this 
matter  on  April  3,  1913.  The  defendants' 
attorney  In  the  original  suit  was  not  able  to 
obtain  a  decree  enjoining  a  reassessment. 
The  defendants  assert  that  the  statute  of  lim- 
itations commenced  to  run  at  the  time  of  the 
rendition  of  the  decree,  June  28, 1907.  In  or- 
der for  the  counsel  to  earn  his  fee  as  per 
agreement  it  was  his  duty  to  obtain  a  final 
adjudication  against  the  assessment  or  some 
part  thereof  or  a  decree  that  would  become 
final  so  that  the  defendants  would  not  be 
required  to  pay  all  the  cost  of  the  paving. 
Under  the  circumstances  of  the  case  in  ques- 
tion the  time  for  a  proceeding  to  be  taken  by 
the  city  to  perfect  a  lien  upon  defendants' 
real  property  did  not  expire  until  the  former 
date  (1913),  and  the  statute  did  not  commence 
to  run  against  plalntlfTs  claim  untU  that 
time,  consequently  the  time  for  the  com- 
mencement of  the  action,  viz.,  six  years  aft- 
er the  cause  of  the  action  arose,  had  not  ex- 
pired when  this  action  was  instituted. 
Hughes  V.  Portland,  53  Or.  370,  100  Pac.  942. 
As  the  record  of  the  case  now  stands,  the 
plaintiff  is  entitled  to  payment  of  the  sum  of 
$112.84,  for  the  services  admitted  to  hav» 
been  contracted  for  and  rendered. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  further  appropriate  proceedings. 

McBRIDE,  C.  J.,  and  MOORE  and  McCAM- 
ANT,  JJ.,  concur. 
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(ffi  Or.  9S) 

GOLSMAN  T.  OOLBMAN. 
(Supreme  Court  of  Oregon.    July  10,  1917.) 

1.  Mabbiaoe  ®=»58(3)— Annttlment— Mentai, 
Incapacitt. 

To  warrant  annulment  of  a  marriage  con- 
tract for  mental  incapacity  as  provided  by  L. 
O.  L.  {  503,  there  must  hare  been  that  mental 
incapacity  insuSScicnt  to  comprehend  the  nature 
of  the  business  and  to  understand  its  quality 
and  consequences,  as  required  to  avoid  other 
contracts;  marriage  being  recognized  as  a  civil 
contract  by  section  7016. 

[E2d.  Note. — For  other  cases,  see  Marriage, 
Cent.  Dig.  t  117.) 

2.  Mabbiaoe  e=>60(7)  —  Annulment  —  Suf- 
ficiency OF  Evidence. 

Evidence  hold  insufficient  to  establish  mental 
incompetency  and  undue  influence  sufficient  to 
avoid  a  marriage  contract  and  conveyance  of 
property  incidental  thereto,  between  inmates  of 
a  home  for  the  aged,  aged  79  and  73  years. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent.  Dig.  H  131,  132.] 

3.  Contracts  «=306  —  "Undue  Influence" 
—"Due  Influence." 

Solicitation,  importnnil?,  argument,  and 
persuasion  are  not  "unduo  influence"  suffidient 
to  avoid  a  contract.  Influence  obtained  by  per- 
suasion and  argument,  or  by  appeals  to  the 
affections  is  not  prohibited  and  may  be  term- 
ed "due  influence,"  and  it  is  immaterial  that 
the  parties  stand  in  confidential  relations  to  each 
other.  The  line  between  "due"  and  "undue" 
influence  when  drawn  must  be  with  full  recog- 
nition of  the  liberty  due  every  true  owner  to 
obey  the  voice  of  justice,  the  dictates  of  friend- 
ship, of  gratitude,  and  of  benevolence,  as  well 
as  the  claims  of  kindred,  when  not  hindered  by 
personal  incapacity  or  particular  regulations,  to 
-dispose  of  his  own  property  according  to  his 
own  free  choice.  Influence  obtained  by  flattery, 
importunity,  superiority  of  will,  mind,  or  char- 
acter which  gives  dominion  over  the  will  of  an- 
other to  such  an  extent  as  to  destroy  his  agency, 
or  constrain  him  to  do  against  his  will  what 
he  is  unable  to  refuse,  is  "undue  influence." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  441,  1155,  1169. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Undue  Influences] 

Department  1.  Appeal  from  Circuit  Court, 
X>ane  County;   G.  F.  Sklpworth,  Judge. 

Suit  by  John  B.  Coleman  against  Helen 
A.  Coleman.  Decree  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  decree  entered 
dismissing  suit 

TUB  suit  Is  not  for  the  dissolution  of  a 
marriage  contract,  but  for  the  purpose  of 
baring  It  declared  void,  and  incidentally  to 
secure  the  cancellation  of  an  assignment  to 
the  defendant  of  an  agreement  made  by  the 
plaintifl  with  a  third  person  for  the  sale  of 
real  property  upon  which  there  was  due 
about  $1,000  of  the  purchase  price. 

The  parties  were  married  at  San  Diego, 
Cal.,  August  26, 1912.  The  plaintiff  was  then 
79  and  the  defendant  73  years  of  age.  They 
were  both  Inmates  of  the  Frederlcka  Home  for 
the  Aged  near  that  city.  It  Is  not  a  charita- 
ble institution,  but  those  who  seek  admission 
must  pay  at  least  $500  entrance  fee  and  a 
stipulated  sum  monthly  for  their  keep.    They 


were  married  after  an  acquaintance  of  about 
six  months.  The  plaintiff  was  a  man  pos- 
sessed of  considerable  property.  He  had  an 
income  varying  from  $600  to  $900  a  month  de- 
rived from  property  which  he  had  conveyed, 
diarglng  it  with  certain  stipulated  install- 
ments to  be  paid  to  him  during  his  Ilfe^ 
Besides  this,  he  had  holdings  of  real  property 
and  contracts  tor  the  sale  of  realty  from 
which  he  derived  regular  payments.  Some 
of  his  estate  was  situated  In  Eugene,  Dr.,  and 
other  parts  of  it  in  San  Diego,  Cal.  The 
complaint  thus  describes  the  plaintiff's  ca- 
pacity to   make  a  contract: 

"The  plaintiff  further  alleges  that  by  reason 
of  the  advanced  years  and  physical  infirmities 
of  this  plaintiff  his  mental  faculties  had  become 
weakened  and  impaired  to  such  an  extent  that 
during  said  time  he  was  an  inmate  at  said 
home  of  the  fiVedericka  Home  for  the  Aged, 
and  at  the  time  of  the  contracting  of  the  mar- 
riage hereinafter  set  out,  be  was  incapable  of 
understanding  and  incapable  of  grasping  the 
full  meaning  and  comprehending  and  realizing 
the  result  or  consequence  of  contracting  a  mar- 
riage, and  that  by  reason  of  bis  advanced  years 
and  impaired  mental  faculties  his  capacity  to 
resist  influence  and  importunities  by  persons 
who  had  acquired  his  confidence  especially  had 
become  weakened  and  impaired  to  such  an  ex- 
tent that  he  could  be  easily  influenced  and  read- 
ilpr  imposed  upon  and  his  property  taken  from 
him  without  consideration  by  persons  who  might 
pretend  to  b«  his  friends  or  in  whom  he  had 
confidence." 

In  this  language  the  plaintiff  narrates 
the  conduct  of  the  defendant  in  procuring  the 
marriage : 

"That  shortly  after  he  entered  the  home  of 
the  Fredericka  Home  for  the  Aged  in  February, 
1912,  the  defendant,  who  was  then  Helen  A. 
Orthwaite,  also  was  a  member  of  said  Freder- 
icka Homo  for  the  Aged  as  aforesaid,  and  fully 
understanding  and  knowing  the  weakened  and 
impaired  mental  condition  of  ttiis  plaintiff,  and 
by  reason  thereof  his  incapacity  to  transact 
business  and  enter  into  any  contract,  for  the 
purpose  and  with  the  intention  of  procuring 
money  and  property  from  this  plaintiff  by  de- 
vices, schemes,  and  pretensions  of  friendsliip 
and  attention  to  the  welfare  of  the  plaintiff, 
wormed  herself  into  bis  confidence  and  acquired 
great  and  overpowering  influence  over  him  so 
that  this  plaintiS  became  completely  under  her 
control  and  dominion. 

"The  plaintiff  further  alleges  that  while  both 
he  and  the  defendant  were  so  members  of  the 
said  Fredericka  Home  for  the  Aged  the  defend- 
ant, who  is  a  strong-minded  person,  having  ac- 
quired such  influence  over  this  plaintiff,  per- 
suaded and  induced  him  to  enter  into  the  mar- 
riage relation  with  her,  and  that  he  and  the 
defendant  were  on  August  26,  1912,  married  at 
San  Diego,  in  the  state  of  California;  that  said 
marriage  was  induced  by  the  defendant's  prom- 
ises of  care,  attention,  and  kindness  towards 
the  plaintiff  and  of  her  great  interest  in  the 
said  plaintiS  and  his  welfare,  and  by  her 
schemes,  influence,  persuasion,  and  promises, 
fully  knowing  the  weakened  mental  condition 
of  the  plaintiff,  inducetl  bim  to  enter  into  said 
marriage  contract    •    •     • 

"The  plaintiff  further  alleges  that  at  the 
time  of  the  said  marriage  and  of  the  assignpient 
of  the  said  land  sale  contract  hereinbefore  set 
forth  he  did  not  grasp  the  situation  of  the  same; 
that  they  were  procured  by  said  undue  and 
overpowering  influence,  by  false  promises,  and 
in  the  execution  of  the  schemes  of  the  defend- 
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ant  to  become  possessed  of  all  of  the  property 
of  the  plaintiff/' 

His  initiatory  pleading  contains  averments 
about  the  transfer  of  certain  pieces  of  prop- 
erty the  recovery  of  whlcii  Is  not  sought  In 
this  proceeding,  and  alleges  in  addition 
thereto  the  assignment  by  blm  to  the  defend- 
ant of  a  contract  made  by  him  with  one 
MelTln  Hansen  whereby  the  latter  agreed 
to  pay  the  former  $3,600  In  Installments  as 
the  purchase  price  of  city  property  In  Eu- 
gene. The  cancellation  of  this  assignment  is 
the  only  property  relief  sought  in  this  suit. 
Aside  from  admitting  the  age  of  the  plalntlCC 
and  his  beln^  an  inmate  of  the  Fredericks 
Home  at  the  same  time  the  defendant  was 
there,  the  answer  denies  the  whole  com- 
plaint except  as  otherwise  alleged.  The  de- 
fendant avers  that  all  the  transfers  of  prop- 
erty to  her  were  made  after  the  marriage 
voluntarily,  freely,  and  understandingly  on 
the  pert  of  the  plaintiff.  She  states  In  re- 
spect to  the  marriage  that  it  was  consum- 
mated only  at  the  earnest  solicitation  of  the 
plaintiff  himself,  and  that  he  fully  compre- 
hended the  nature,  effect,  and  consequences 
of  the  relation  thus  assumed.  Her  prayer  1» 
merely  for  the  dismissal  of  the  suit.  The  re- 
ply traverses  the  answer,  except  as  stated 
in  the  complaint  Hie  circuit  court  rendered 
a  decree  according  to  the  prayer  of  the  plain- 
tiff, and  the  defendant  appeals.  Pending  the 
appeal  the  plaintiff  died,  and  at  the  hearing 
it  was  stipulated  in  open  court  that  his  per- 
sonal representatives  should  be  substituted 
In  his  stead. 

L.  Bllyeu  and  C.  A.  Hardy,  twtb  of  Eu- 
gene fniompson  Sc  Hardy,  of  Eugene,  on  the 
brief),  for  appellant.  O.  H.  Foster  and  W. 
G.  Martin,  both  of  Eugene  (Foster  '4  Hamil- 
ton, of  Eugene,  on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  We  find  In  section  503,  L.  O.  L. 
that: 

"When  cither  of  the  parties  to  a  marriage 
shall  be  incapable  of  making  such  contract  or 
assenting  thereto,  for  want  of  legal  age  or  suffi- 
cient understanding,  or  when  the  consent  of 
either  party  shall  be  obtained  by  force  or  fraud, 
such  marriage  shall  be  void  from  the  time  it  is 
so  declared  by  the  decree  of  a  court  having  ju- 
risdiction thereof." 

In  this  state  marriage  Is  recognized  as  a 
cMl  contract  Section  7016,  L.  O.  L.  Like 
any  other  compact,  a  marriage  is  valid  as 
against  him  If  at  the  time  of  its  solemniza- 
tion the  party  afterwards  seeking  to  have  it 
declared  void  had  mental  capacity  sufficient 
to  comprehend  the  nature  of  the  business  in 
which  he  was  engaged  and  to  understand  Its 
quality  and  consoquunces.  Camagie  v.  Dlv- 
en,  31  Or.  366,  49  Pac.  891 ;  Swank  v.  Swank, 
37  Or.  439,  61  Pac.  846;  Dean  v.  Dean,  42 
Or.  290,  70  Pac.  1039;  Hamilton  v.  Holmes,' 
48  Or.  453,  87  Pac.  154;  Pickett's  Will,  49 
Or.  127,  89  Pac.  377;  Reeder  v.  Rceder,  60 
Or.  201,  91  Pac.  1075;  Ames  v.  Moore,  54 
Or.  274,  101  Pac.  769;   Mansfield  v.  Hill,  56 


Or.  400, 107  Pac.  471,  108  Pac.  1007 ;  Stevens 
V.  Myers,  62  Or.  382,  121  Pac.  434,  126  Pac. 
29;  Bohler  v.  Hicks,  120  Ga.  800,  48  S.  E. 
306;  Schmidt  v.  Schmidt  201  IlL  191,  66 
N.  E.  871;  Bauchens  v.  Davis,  229  111.  557, 
82  N.  E.  365;  Dnimm  v.  Capps,  240  111.  524, 
88  N.  B.  1020;  Onner  v.  Skaggs.  213  Mo. 
&34,  111  S.  W.  1132;  In  re  Will  of  James  D. 
White,  121  N.  Y.  406,  24  N.  E.  9.35;  In  re 
Brush's  Win,  35  Misc.  Rep.  689,  72  N.  T. 
Supp.  421;  Buchanan  v.  Belsey,  65  App. 
Div.  68,  72  N.  Y.  Supp.  601 ;  McGovran's  Es- 
tate, 186  Pa.  203,  39  Atl.  816;  Hemingway's 
E)state,  195  Pa.  291,  45  Atl.  726,  78  Am.  St. 
Rep.  816;  Kendrick's  Estate,  130  Cal.  •360, 
62  Pac.  605 :  In  re  Rlordan's  Estate,  13  Cal. 
App.  313,  109  Pac.  629;  Ilartung  v.  Holmes, 
159  Cal.  161,  113  Pac.  130;  Stull  t.  Stnll,  1 
Neb.  (Unof.)  389.  96  N.  W.  196;  Taylor  v.  Mc- 
Clintock,  87  Ark.  243,  112  S.  W.  405;  Deck- 
enbach  v.  Deckenbach,  65  Or.  160,  130  Pac. 
729;  Wade  v.  Northup,  70  Or.  569,  140  Pat 
451;  Magness  v.  Ditmars,  81  Or.  598,  160 
Pac.  627;  Sims  v.  Sims,  121  N.  C.  297,  28 
S.  E.  407,  40  L.  R.  A.  737,  61  Am.  St  Rep. 
665;  Dunphy  v.  Dunphy,  161  Cal.  880,  119 
Pac.  512,  38  L.  R.  A.  (N.  S.)  818,  Ann.  Cias. 
1913B,  1230. 

[2]  It  appears  from  the  testimony  that  the 
plaintiff  had  become  Involved  in  meretricious 
relatipns  with  a  woman  in  San  Diego  named 
Kate  E.  Bacon,  who  had  obtained  from  him 
a  considerable  amount  of  property.  He  had 
brought  suit  in  the  CJalifornla  courts  to  re- 
cover what  she  had  obtained  from  him,  and 
had  gone  to  become  an  inmate  of  the  Fred- 
erlcka  Home.  The  suit  with  Mrs.  Bacon  was 
finally  compromised  by  her  returning  to  him 
most.  If  not  all,  the  property.  He  became  ac- 
quainted with  the  present  defendant  by  rea- 
son of  being  thrown  In  her  company  at  the 
table  at  the  home  and  because  she  made  a 
practice  of  reading  to  the  Inmates  of  the  in- 
stitution, himself  Included,  and  conducted 
religious  services  there.  He  told  her  about 
his  troubles  with  the  Bacon  woman,  and  she 
aided  blm  In  looking  up  testimony  and 
preparing  for  trial.  He  states  that  it  was 
she  who  proposed  the  marriage,  and  thus  re- 
lates it: 

"We  had  been  acquainted  quite  a  little  bit 
One  day  I  was  passing  around  as  usual,  and  we 
were  talking,  and  she  says,  'Now,  Mr.  Coleman, 
you  recollect  the  first  time  you  promised  to 
marry  me.'  Well,  I  didn't  have  sense  enough 
and  stamina  enough  to  tell  her,  'Now,  you  sneak 
off;  I  never  told  you  I  would  marry  you  in  my 
life.'  I  think  that's  what  took  place.  That  is 
abont  the  first  of  it." 

He  goes  on  to  testify  that  It  was  some 
months  afterwards  when  they  were  married, 
that  her  reading,  praying,  and  talking  to  him 
and  paying  attention  to  him  had  a  good  ef- 
fect upon  him,  and  that  It  was  not  long  be- 
fore she  had  bis  confidence  and  "I  couldn't 
hardly  resent  anything  that  she  asked  for  or 
talked  about"  He  also  declared  under  oath 
as  follows: 
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"Q.  Did  yon  want  to  get  married?  A.  I  reck- 
on I  did  at  the  time,  or  I  wouldn't  have  mat^ 
ried  her.  Q.  You  married  her  because  you  en- 
joyed her  companionship?  A.  Tea,  sir.  ^.  And 
liked  to  have  her  read  to  you?  A.  Yes,  sir.  Q. 
After  you  were  married,  you  built  two  rooms  for 
yourself  and  your  wife?  A.  I  built  the  rooms 
before  we  were  married,  quite  a  while.  •  •  • 
Q.  You  knew  you  were  married,  didn't  you?  A. 
Tea.  air.  •  •  •  Q.  Didn't  get  interested  in 
anybody  else?  A.  No,  sir.  Q.  You  wanted  to 
provide  for  your  wife,  didn't  you?  A.  Well,  I 
did,  to  a  certain  extent.  Q.  You  did  that  of 
your  own  free  will?  A.  Yes;  nobody  hired  me 
to.  *  •  •  Q.  What  are  you  bringing  this  law- 
suit for?  What  is  your  idea?  A.  To  get  a  di- 
vorce. Q.  Why  do  you  want  a  divorce?  A.  I 
don't  want  to  be  husband  to  a  wife;  that  we 
don't  live  together.  I  guess  I  might  say  I  don't 
Uke  her  and  she  don't  like  me.  Q.  It  was  sug- 
gested that  yon  give  all  your  property  to  your 
wife;  you  have  an  income  now?  A.  Yes;  I 
have  an  income.  Q.  How  much  is  your  income? 
A.  Why,  I  don't  just  exactly  remember  how 
many  dollars  a  month  it  is.  Q.  Well,  about  how 
mncb?  A.  Well,  about  in  the  neighborhood  of 
$600  a  month.  Q.  You  have  had  $600  a  month 
aU  the  time,  haven't  you?  A..  Yea,  sir.  Q.  So 
you  didn't  give  her  everything?  A.  No,  sir; 
I  did  not  give  her  my  income.  Q.  And  that 
$600  a  month  ia  an  income  to  come  to  you  as 
long  as  yoir  live?  A.  Yes,  sir.  *  •  *  Q. 
You   have   no  close   relations?     A.  Why,   yes. 

•  •  •  Q.  You  have  no  children?  A.  No,  sir. 
Q.  No  brothers?  A.  No,  sir.  Q.  No  sisters? 
A.  No,  sir.  Q.  Your  nearest  relation  is  a 
nephew?  A.  Yes,  sir.  Q.  You  have  given  hira 
some  property  that  be  is  to  get  after  your  death? 
A.  Yes,  sir.  Q.  You  know  all  about  that?  A. 
Yes,  sir.  Q.  There  is  nobody  as  near  you  aa 
your  wife?  A.  My  nephew.  Q.  You  wouldn't 
coll  your  nephew  as  close  to  you  as  your  wife, 
would  you?  You  feel  a  man  ought  to  provide 
for  his  wife?  A.  Yes,  air.  Q.  And  that  is  what 
jon  were  doing?  A.  Yes,  sir.  Q.  You  felt  that 
you  were  doing  the  right  thing  in  providing  for 
your  wife?  A.  Yes,  sir.  Q.  You  were  satisfied 
with  that  transaction  until  you  decided  to  leave 
her;  isn't  that  a  fact?  A.  Yes,  sir;  I  decided 
to  sue  her  for  a  divorce,  and  I  employed  Foster, 
and  it  has  been  on  hands  12  months,  and  I  ain't 
got  no  divorce  yet.  Q.  You  have  got  tired  of 
waiting  and  dissatisfied  with  the  length  of  time? 
A.  It  seems  that  I  ought  to  have  it  in  less  than 
12  months.  Q.  Did  yon  explain  to  Senator 
Wright  what  yon  wanted  to  do  when  you  made 
the  papers  out?  A.  I  guess  I  told  him  enough 
■o  that  he  did  it  Q.  You  dictated  it  to  him? 
A.  I  told  him  what  I  wanted  him  to  do.  Q.  It 
was  not  until  after  you  decided  that  you  wanted 
a  divorce  that  you  wanted  the  property  back, 
was  it?    A.  Yes;   I  wanted  the  property  back. 

•  •  •  ,Q.  Yon  would  be  satisfied  to  provide 
for  your  wife?  A.  Yes;  I  had  done  that  before 
I  decided  to  leave.     Q.  The  reason  you  wanted 

Jroar  property  buck  was  because  you  decided  to 
eave?    A.  No,  sir;   I  didn't  want  her  to  have 
my  property  unless  she  was  my  wife." 

His  physician  who  had  known  him  for  SO 
years  was  asked  this  question,  "He  Is  up  to 
the  average  for  his  age  In  mental  ability 
taking  Into  consideration  his  Intellectual  at' 
talnments?"  to  which  he  replied,  "He  la  fair- 
ly average;  so  far  as  that  Is  concerned,  a 
man  of  bis  age  always  declines  mentally." 
Other  witnesses  for  the  plaintiff  were  busi- 
ness men  who  claim  that  he  was  not  so 
bright  as  formerly,  but  still  they  transacted 
business  with  him  regularly  even  up  to  the 
time  of  the  hearing. 
166  P.— 4 


The  defendant  stoutly  denies  having  pro- 
posed marriage  to  the  plaintiff,  but  contends 
earnestly  that  he  was  persistent  in  bis  at- 
tentions to  her,  which  finally  resulted  in  her 
consent  to  become  his  wife.  In  this  she  Is 
corroborated  by  others  residing  at  the  Insti- 
tution. They  lived  together  as  man  and  wife 
for  more  than  one  yeor.  The  unchallenged 
testimony  of  those  who  testified  for  the  de- 
fendant is  to  the  effect  that  she  was  very 
tender  and  dutiful  to  him  as  a  wife.  On  the 
other  hand,  he  was  Irascible,  Irritable,  and 
quarrelsome  with  other  Inmates  of  the  home. 
The  superintendent  of  the  Institution,  a  Mrs. 
Saylor,  testified  that  she  caught  him  in  the 
act  of  striking  the  defendant  with  his  cane, 
and  shamed  him  Into  on  apology  for  that. 
After  his  frequent  outbursts  of  anger  he 
would  toe  very  agreeable  until  the  next  time 
he  lost  bis  temper,  and  it  was  during  these 
benignant  moods  that  he  would  make  his 
gifts  to  the  defendant. 

About  the  transaction  Involving  the  latest 
disposition  of  his  property,  the  testimony  is 
to  the  effect  that  he  had  a  spell  of  acute 
indigestion  from  overeating  which  affected 
his  heart  functionally.  In  consequence  of 
which  hla  wife  told  blm  that  If  he  had 
another  such  an  attack  he  might  die,  and 
that  If  he  had  any  business  to  arrange  he  had 
better  attend  to  it.  She  says  be  then  told 
ber  to  come  with  him,  and  they  went  to  San 
Diego,  where  they  consulted  his  physician, 
who  said  there  was  no  organic  trouble  with 
his  heart  He  Immediately  took  ber  to  the 
law  office  of  Sebator  Wright  and  there  dictat- 
ed to  him  the  transfer  of  the- property  men- 
tioned, Including  the  contract  now  in  dispute. 
She  says  it  was  wholly  without  solicitation 
on  her  part,  was  his  own  voluntary  doing, 
and  that  she  had  no  Intimation  of  his  pur- 
pose until  he  stated  it  to  the  attorney.  On 
another  occasion  he  called  two  old  ladies,  in- 
mates of  the  home,  to  witness  a  document 
which  he  executed  making  provision  for  bis 
wife.  He  gives  as  a  reason  for  leaving  the 
home  and  returning  to  Bugene,  where  he  bad 
formerly  lived,  the  fact  that  he  had  had  dif- 
ficulties with  other  old  men  there,  and  that 
one  of  them  had  t\imed  the  hose  on  him. 
This  altercation  Is  described  by  other  wit- 
nesses who  say  that  the  plaintiff  was  wholly 
at  fault  in  that  matter. 

When  asked  what  kind  of  persuasion  the 
defendant  used  to  get  him  to  marry  her,  the 
plaintiff  answered: 

"She  was  kind  and  good  to  me,  you  might  say. 
Q.  Anything  else?  A.  Why,  no.  Q.  You  mar- 
ried her  beoiuse  you  thought  she  was  kind  and 
good?  A.  Yes,  rar.  Q.  And  that  is  the  only 
persuasion  that  she  used?  A.  She  talked  kind 
to  me  and  respectful  until —  Q.  What  per- 
suasion did  she  use  to  get  you  to  assign  to  her 
the  Shelton  mortgage?  A.  I  don't  recollect.  Q. 
Did  she  use  any  persuasion  to  get  you  to  turn 
over  property?  A.  I  don't  recollect.  Q.  Did 
she  use  any  persuasion  when  you  were  in  Sena- 
tor Wright's  office  to  get  you  to  turn  over  the 
Biddle  property?  A.  No.  She  talked  to  me 
about  turning  the  property  over  before  w«  start- 
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prt  up  to  Wright's  office.  Q.  What  persuasion 
(lid  she  use  to  get  you  to  do  that?  A.  I  don't 
know  as  70U  would  call  it  persuasion.  She  said 
if  I  had  another  heart  trouble  that  I  would  die; 
that  I  better  turn  over  the  property  to  her; 
and  I  did  so.  Q.  You  were  satisfied  with  this 
transaction  until  you  decided  to  leave  her?  A. 
Well,  I  did  it.  Q.  Tou  were  satisfied  with  it 
until  you  decided  to  leave  her,  weren't  you?  If 
you  had  stayed  with  her,  you  wouldn't  care 
about  that?  A.  I  decided  that  I  didn't  want  to 
give  her  a  piece  of  property,  in  one  piece  |12,- 
000,  and  in  another  piece  in  the  neighborhood  of 
?1,000  or  over.  Q.  You  changed  your  mind 
about  it?  A.  I  changed  my  mind  that  I  didn't 
want  to  do  that." 

These  excerpts  from  the  plaintiff's  own 
statements  as  a  witness  show  that  he  well 
understood  what  he  was  about  in  all  the 
transactions  involved,  and  that  the  defend- 
ant did  not  in  any  manner  coerce  or  deceive 
him. 

A  careful  reading  of  the  whole  record  of 
the  evidence  reveals  a  clear  preponderance 
showing  that  the  marriage  was  sought  by  the 
plaintiff  knowingly  and  understandingly. 
He  .was  fully  aware  of  the  agreement  into 
which  he  entered  and  the  nature  of  it  He 
ratified  it  by  more  than  a  year's  cohabitation 
with  the  defendant.  He  was  the  dominating 
character  in  the  matrimonial  venture.  His 
business  transactions  during  the  time  he 
lived  in  California  show  that  he  was  a  man 
apparently  able  to  take  care  of  himself.  It 
is  true  that  in  his  liaison  with  the  Bacon 
wom&n  she  had  obtained  an  advantage  over 
him  from  which  he  recovered  as  a  result  of 
his  litigation  against  her.  Even  if  we  should 
consider  the  very  vague  and  general  aver- 
ments of  the  complaint  as  sufficient  to  charge 
fraud  or  undue  influence,  there  is  not  a  line 
of  testimony  showing  that  the  defendant  took 
any  undue  advantage  of  the  plaintiff  or  was 
guilty  of  any  stratagem  or  fraud  which  would 
Justify  the  annulment  of  the  marriage  or  of 
the  return  of  the  land  contract  no.w  in  dis- 
pute The  sum  and  substance  of  the  situa- 
tion is  that  his  reviving  cupidity  overcame 
his  waning  concupiscence.  So  it  repented 
him  somewhat  that  he  had  married  the  de- 
fendant, but  more  that  he  had  been  generous 
with  her  and  he  longed  for  the  return  of  his 
hoard.  It  is  abundantly  proved  that  she  was 
a  dutiful  wife.  Indeed,  he  does  not  attack 
her  on  the  ground  that  she  was  guilty  of 
anything  which  would  lead  to  a  dissolution 
of  a  valid  marriage,  but  would  overturn  it 
on  the  ground  that  be  was  incapable  of  un- 
derstanding the  matrimonial  contract  Into 
which  he  entered.  The  record  discloses  no 
situation  of  the  kind.  So  far  as  the  property 
was  concerned,  It  was  his  own.  He  had  no 
relative  nearer  than  the  nephew,  for  whom 
he  had  abundantly  provided,  and  nothing  is 
more  natural  than  that  he  should  provide  for 
bis  wife.  If  he  chose  to  sow  his  wild  oats  in 
the  December  of  his  life  he  had  no  one  to 
blame  for  it  but  himself. 


[3]  On  the  matter  of  undue  influence  a  text- 
writer  lays  down  the  rule  thus: 

"Solicitation,  importunity,  argument,  and  per- 
suasion are  not  undue  influence,  and  a  contract 
is  not  to  be  set  aside  merely  because  the  one  par- 
ty has  used  these  means  to  obtain  the  consent 
of  the  other.  Influence  obtained  by  persuasion 
and  argument  or  by  appeals  to  the  afitections  is 
not  prohibited  either  in  law  or  morals  and  is 
not  obnoxious  even  in  courts  of  equity,  and  may 
be  termed  'due  influence.'  Nor  is  the  case  chang- 
ed because  the  parties  stand  in  confidential  rela- 
tions to  each  other.  The  line  between  due  and 
undue  influence,  when  drawn,  must  be  with  full 
recognition  of  tjie  liberty  due  every  true  owner 
to  obey  the  voice  of  justice,  the  dictates  of 
friendship,  of  gratitude,  and  of  benevolence,  as 
well  as  the  claims  of  kindred,  and,  when  not 
hindered  by  personal  incapacity  or  particular 
regulations,  to  dispose  of  his  own  property  ac- 
cording to  liis  own  free  choice.  But,  on  the  oth- 
er hand,  influence  attained  by  flattery,  impor- 
tunity, superiority  of  will,  mind,  or  character, 
which  gives  dominion  over  the  will  of  another  to 
such  an  extent  as  to  destroy  free  agency  or  to 
constrain  him  to  do  against  his  will  what  he  is 
unable  to  refuse  is  such  influence  as  equity  con- 
demns as  undue.'^    9  Cyc.  455. 

The  death  of  the  plaintiff  has  ended  the 
marriage  relation,  and  there  is  nothing  in  the 
record  justifying  the  court  in  canceling  the 
assignment  of  the  contract  mentioned.  The 
decree  of  the  circuit  court  is  reversed,  and 
one  here  entered  dismissing  the  suit 

McBRIDE,  a  J.,  and  BBAN  and  BENSON, 
JJ.,  concur. 

(85  Or.  209) 
JOHN  GONG  V.  TON  TOY. 

(Supreme  Court  of  Oregon.    July  3,  1917.    Re- 
hearing Denied  July  24,  1917.) 

1.  Partnership  ie==>20— Reqtjisites. 

A  partnership  for  the  purpose  of  raising  a 
crop  ot  hops  does  not  exist  between  two  men 
where  one  of  them  has  exclusive  authority  to 
sell  the  crop,  the  principal  property  of  the 
concern. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  g§  6,  7.] 

2.  Master  and  Servant  ®=>80(5)— Pleading 
—Variance. 

In  an  action  to  recover  a  fixed  sum  per 
month  as  wages  for  services  as  a  farm  laborer 
in  raising  hops,  plaintiff  must  prove  contract 
as  alleged,  and  cannot  recover  where  it  appears 
that  he  was  to  be  paid  for  his  labor  only  out 
of  the  proceeds  of  the  crop. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §  114.] 

In  Banc.  Appeal  from  Circuit  (3ourt, 
Marion  Ounty;    William  Galloway,   Judge. 

Action  by  Ton  Toy  against  John  Gong  and 
defendant  filed  cross-bill.  From  a  decree  dis- 
missing the  cross-bill,  plaintiff  in  such  bill 
appeals.     Affirmed. 

Toy  brought  an  action  against  Gong  to  re- 
cover wages  at  $75  a  month  for  services  dur- 
ing a  period  of  8  months  and  18  days  as  a 
farm  laborer  in  raising  hops.  Gong,  claiming 
that  they  were  partners  in  the  business, 
brought  this  cross-bill  in  equity,  alleging.  In 
substance,  that  he  had  a  lease  from  the  own- 
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er  of  the  hopyard  dated  February  26,  1916; 
that  afterwards  he  entered  Into  an  agreement 
of  i»artnerstaip  with  the  defendant  whereby 
Gong  was  to  famish  all  the  money  necessary 
to  cultivate  and  harvest  the  crop  grown  on 
the  premises  for  the  year  1915;  Toy  to  fur- 
nish the  labor  In  cultivating  and  curing  the 
crop;  the  portion  of  hops  coming  to  the  plain- 
tUT  under  the  lease  with  the  original  landlord 
to  be  sold  by  the  plaintiff  from  the  proceeds 
of  which  the  expenses  were  to  be  paid; 
plaintiff  to  be  reimbursed  for  his  advances 
and  the  remainder  divided  between  both  par- 
ties, share  and  share  alike;  and  the  losses 
to  be  borne  by  each  party  equally  If  the  ven- 
ture proved  unsuccessful.  He  alleges  that 
the  crop  was  unprofitable  to  the  extent  of 
about  $700;  that  no  account  has  been  made 
by  the  defendant;  that  he  refused  to  settle; 
and  that  the  services  rendered  by  Toy  to  the 
partnership  are  the  very  ones  described  In 
his  r.ction.  Contending  that  he  has  no  plain, 
complete,  or  adequate  remedy  at  law,  Gong 
prays  for  a  decree  dissolving  the  partnership 
and  for  an  accounting.  The  answer  merely 
traverses  the  cross-MU.  The  circuit  court 
found  that  there  was  no  partnership  and  dis- 
missed the  bill,  and  Gong  appeals. 

Smith  &  Shields  and  W.  C.  Wlnslow,  all 
of  Salem,  for  appellant.  Carson  &  Brown, 
of  Salem,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  and  bis  son  testified  to 
a  partnership  between  the  present  litigants. 
There  were  six  Americans  who  gave  evidence 
of  various  transactions  wherein  Gong  and 
Toy  acted  together  as  partners.  These  six 
witnesses  also  related  instances  in  which 
Toy  said  he  was  a  partner  with  Gong  in  the 
operation  of  the  hopyard.  Opposed  to  this  is 
the  denial  of  Toy,  together  with  the  state- 
ment of  two  Caucasian  witnesses,  who  de- 
clared that  Gong  said  Toy  was  working  for 
him.  Gong,  however,  admits  that  he  had 
the  control  of  the  sale  of  the  hops,  and  that 
Toy  had  no  authority  for  that  purpose.  The 
rule  is  thus  laid  down  in  30  Cyc.  p.  446: 

"In  the  absence  of  any  special  stipulation  be- 
tween the  partners  on  the  subject,  every  part- 
ner is  entitled  to  take  part  in  the  management 
of  the  business;  and  in  case  of  difference  of 
opinion  as  to  such  management,  the  majority 
govern.  These  rules  may  be  modified,  however, 
by  the  partnership  contract,  or  by  the  subse- 
qnent  agreement  or  conduct  of  the  partners. 
Thus  the  control  of  one  part  of  the  business 
may  be  committed  to  one  member  of  the  firm, 
while  that  of  a  different  part  is  turned  over  to 
another  partner.  It  may  be  stipulated  too  that 
in  case  of  difference  of  opinion  the  decision  of 
a  single  partner  may  be  nnal."  Haller  v.  Wil- 
lamowicz,  23  Ark.  566;  McAlpine  v.  Millen, 
104  Minn.  289,  116  N.  W.  583;  Thomas  v. 
Hardsocg,  137  Iowa,  697.  115  N.  W.  210; 
Morgan  v.  ChUd,  47  Utah.  417.  155  Pac.  451. 

It  would  seem  that  two  individuals  may 
contract  to  place  their  money,  effects,  labor, 
and  skill,  or  some  or  all  of  them,  in  a  lawful 


concern  or  business  and  to  divide  the  profits 
and  bear  the  loss  in  certain  proportion  which 
would  constitute  a  partnership  within  the 
meaning  of  Cogswell  v.  Wilson,  11  Or.  371,  4 
Pac.  1130.  Further,  it  is  not  apparent  why 
as  between  themselves  they  could  not  lawful- 
ly contract  that  each  should  have  control  of 
certain  parts  of  the  business  of  the  concern 
to  the  exclusion  of  the  other  partner,  there 
being  nothing  unlawful  in  such  a  convention. 

[1]  However,  the  case  of  Han  thorn  v. 
Quinn,  42  Or.  1,  69  Pac.  817,  controls  the 
present  suit  on  the  doctrine  of  stare  decisis, 
for  it  Is  there  held,  In  substance,  that  a  part- 
nership does  not  exist  between  partners  asso- 
ciated In  a  common  undertaking  unless  each 
one  has  the  right  to  manage  the  whole  busi- 
ness and  to  dispose  of  the  entire  property 
Involved  In  the  enterprise  for  its  purpose  in 
the  same  manner  and  with  the  same  power 
as  all  can  when  acting  together.  It  being 
admitted  by  Gong  that  he  alone  had  the  au- 
thority to  sell  the  crop,  the  principal  proper- 
ty of  the  concern,  and  that  Toy  had  no  right 
to  dispose  of  It,  brings  the  instant  case  with- 
in the  doctrine  of  Hanthom  v.  Quinn,  supra, 
which  must  control  us. 

[2]  There  are  decisions,  however,  which 
hold  that  the  compensation  of  an  employ^ 
may  be  made  to  depend  upon  the  venture  be- 
ing successful  so  that  payment  for  his  serv- 
ices shall  be  made  only  out  of  net  profits.  If 
such  was  the  arrangement  between  these  par- 
ties. Gong  has  a  plain,  speedy,  and  adequate 
remedy  at  law.  If  Toy  would  recover  a  cer- 
tain salary  a  month  or  the  quantum  meruit 
for  his  services,  he  must  prevail  in  accord- 
ance with  the  allegation  of  his  complaint  or 
not  at  all.  If  the  contract  between  the  par- 
ties was  a  partnership,  or  to  the  effect  that 
be  was  to  be  paid  only  out  of  the  net  pro- 
ceeds. It  would  be  enough  to  defeat  his  law 
action  as  laid  If  properly  pleaded  in  defense, 
because  such  an  agreement  would  not  corre- 
spond with  the  averments  of  his  complaint. 
An  accounting  In  equity  Is  necessary  only  to 
settle  a  true  partnership.  On  the  authority 
of  Hanthom  v.  Quinn.  the  decree  of  the  cir- 
cuit court  Is  affirmed,  without  costs  to  either 
party. 

(85  Or.  665) 

STATE  v.  WILBUR.* 

(Supreme  Court  of   Oregon.     July  10,   1917.) 

1.  Intoxicatino  LiquoKS  ^=9219  —  Iixeqal 
Sale  of  XjIquob— Constitutional  RxquiBB- 

UENT. 

An  indictment  for  illegally  selling  intoxi- 
cants, which,  as  permitted  by  Laws  1915,  p. 
166,  §  33,  did  not  name  the  purchaser,  was  suflB- 
cient,  and  the  indictment  and  statute  did  not 
violate  Const,  art.  1,  §  11,  declaring  that  accused 
shall  have  the  right  to  demand  the  nature  and 
cause  of  the  accusation. 

[Eid.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  §§  237-239.] 
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2.  iHTOXICATIIVa    LiQUOBS    ®=»16$— IU.BOAI. 

Sauc  by  Agent— Consent  of  Defendant- 
Statute. 
Under  Laws  1913,  p.  410,  providing  that  in 
all  prosecutions  for  an  alleged  illegal  sale  of 
intoxicants  it  is  not  necessary  to  show  the 
knowledge  of  the  principal  to  convict  him  for 
the  acts  of  his  agent  or  servant,  unrepealed  by 
I^aws  191S,  p.  170,  f  41,  relating  to  intoxicants, 
and  repealing  only  such  prior  enactments  as 
were  in  conflict,  in  a  prosecution  for  Illegally 
selling  intoxicants,  the  court  properly  charged 
that  defendant  was  guilty  if  the  sale  was  actual- 
ly made  by  his  employ^,  even  if  without  hi«  cm- 
sent. 

[Ed,  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g§  189-192.] 

3.  CsniiNAL  Law  @=>195(1)— Fobmeb  Convic- 
tion—Plea  din  Q — Bab. 

Where  the  state  elected  to  try  its  prosecu- 
don  for  illegally  selling  intoxicants  as  for  an 
unlawful  sale  to  a  particular  person,  the  choice, 
being  properly  induced,  having  been  made  a 
matter  of  public  record,  the  conviction  can  be 
pleaded  in  bar  to  any  further  prosecution  for  a 
sale  on  such  occasion  to  such  ptxatm. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J  382.] 

Department  2.  Appeal  from  Circuit  Court, 
Clackamas  County ;  J.  U.  Campbell,  Judge. 

JuUus  Wilbur  was  convicted  of  unlawfully 
selling  Intoxicants,  and  he  appeals.  Af- 
firmed. 

The  defendant  was  accused  by  an  indict- 
ment the  charging  part  of  which  reads: 

"The  said  Julius  Wilbur,  on  the  23d  day  of 
September,  A.  D.  191C,  in  the  county  of  Clack- 
amas and  state  of  Oregon,  then  .and  there  being 
did  then  and  there  unlawfully  sell  intoxicating 
liquor,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  tiie  peace  and 
ilignity  of  the  state  of  Oregon." 

A  demurrer  was  interposed  thereto  on  the 
ground.  Inter  alia,  that  the  indictment  did 
not  inform  the  defendant  of  the  nature  and 
'  cause  of  the  accusation  against  blm.  The 
demurrer  was  overruled,  whereupon  the  de- 
fendant entered  a  plea  of  not  guilty,  and,  a 
trial  being  had,  he  was  convicted  and  ap- 
peals from  the  resulting  judgment. 

C.  W.  Fulton,  of  Portland  (Fulton  &  Bow- 
erman,  of  Portland,  on  the  brief),  for  appel- 
lant. Geo.  M.  Brown,  Atty.  Gen.,  and  Gilbert 
L.  Hedges,  Dlst  Atty.,  of  Oregon  City,  for  the 
State. 

MOORB,  J.  Section  33  of  chapter  141, 
Gen.  Laws  Or.  1915,  prohibiting  in  Oregon 
the  manufacture,  sale,  or  barter  of  intoxicat- 
ing liquors,  except  as  stated  in  the  enact- 
ment is  as  follows: 

"In  prosecutions  under  this  act,  whether  be- 
gun by  indictment,  complaint  or  information, 
it  shall  not  be  necessary  to  state  the  kind  or 
quantity  of  liquor  manufactured  or  sold,  and  it 
shall  not  be  necessary  to  describe  the  place 
where  the  same  was'  manufactured  or  sold,  ex- 
cept iu  prosecutions  for  the  keeping  and  main- 
taining of  a  common  nuisance  as  denned  by  this 
act,  or  when  a  lien  is  sought  to  be  established 
agunst  the  place  where  such  liquor  was  illegally 
sold ;  and  it  shall  not  be  necessary  to  state  Uie 
name  of  the  person  by  whom  the  same  was 
manufactured  or  sold,  nor  to  state  the  name  of 


the  person  to  whom  the  same  was  sold ;   and  it 

shall  not  be  necessary  in  the  first  instance,  for 
the  state  to  allege  or  prove  that  the  party  charg- 
ed did  not  have  legal  authority  to  sell  such  liq- 
uor, or  was  not  within  any  of  the  exceptions 
provided  by  this  act." 

It  is  contended  by  def^idant's  counsel  that, 
though  the  indictment  complies  with  the 
clause  of  the  statute  quoted,  that  enactment 
and  the  formal  charge  founded  thereon  vio- 
late section  11  of  article  1  of  the  Oonstitutioa 
of  Oregon,  which  declares: 

"In  all  criminal  prosecutions,  the  accused  shall 
have  the  right  *  *  *  to  demand  the  nature 
and  cause  of  the  accusation  against  him." 

And,  such  being  the  case,  an  error  was  com- 
mitted in  overruling  the  demurrer. 

In  State  v.  Shaw,  22  Or.  287,  290,  29  Pac 
1028,  1029,  Mr.  Justice  Bean,  In  speaking  of 
the  sufficiency  of  an  accusation,  observes: 

"The  indictment  is  in  the  language  of  the 
statute;  and  it  is  the  settled  rule  in  this  state 
that  in  indictments  for  misdemeanors,  created 
by  statute,  it  is  sufficient  to  charge  the  oftense 
in  the  words  of  the  statute,  subject  to  the 
qualification  that  the  crime  must  be  set  forth 
with  sucb  certainty  as  wi}l  apprise  the  accused 
of  the  offense  imputed  to  him." 

In  addition  to  the  cases  cited  as  supporting 
the  language  thus  quoted,  see,  also.  State  v. 
Koshlaud,  25  Or.  178,  35  Pac.  32;  State  v. 
Carmody,  50  Or.  1,  91  Pac.  446,  1081.  12  L. 
E,  A.  {X.  S.)  828;   State  v.  Miller,  54  Or.  381, 

103  Pac.  519 ;   State  v.  Edmunds,  55  Or.  236, 

104  Pac.  430;  State  v.  BlUups,  63  Or.  277, 
127  Pac.  686,  48  L.  R.  A.  (N.  S.)  308;  State 
v.  Scott,  63  Or.  444,  128  Pac.  441;  State  v. 
Underwood,  79  Or.  338,  156  Pac.  194;  State 
V.  Mlshler,  81  Or.  548, 160  Pac.  382. 

In  Coleman  v.  State,  150  Ala.  64,  43  South. 
715,  it  was  held  that  a  statute  of  Alabama 
authorizing  the  form  of  an  indictment  charg- 
ing an  Illegal  sale  of  intoxicating  liquor  and 
dispensing  vdth  an  averment  of  the  name  of 
the  person  to  whom  the  alleged  sale  was 
made  did  not  violate  the  Constitution  of  that 
state,  which  granted  t6  a  defendant  in  a 
criminal  action  the  right  to  be  informed  ot 
the  nature  and  cause  of  the  aocusatioa 
against  him.  The  same  conclusion  was  reach- 
ed in  the  case  of  Jones  v.  State,  136  Ala.  118, 
123,  34  South.  236.  In  People  v.  McBride,  234 
111.  146, 170,  84  N.  B.  865, 123  Am.  St.  Rep.  82, 
14  Ann.  Ca&  994,  it  was  ruled  that  a  statute 
of  Illinois  making  It  unnecessary  to  name  in 
an  information  the  person  to  whom  Intoxicat- 
ing liquor  is  alleged  to  have  t>een  Illegally 
sold  did  not  violate  the  organic  law  of  that 
state  in  not  Informing  the  accused  of  the 
nature  of  the  charge  against  him.  So,  too,  in 
State  V.  Schweiter,  27  Kan.  499,  511,  it  was 
decided  that  a  statute  of  Kansas  making  it 
unnecessary  in  any  prosecution  for  a  viola- 
tion of  a  prohibition  law  to  state  in  the  ac- 
cusation the  name  of  the  person  to  whom  the 
alcoholic  beverage  was  sold  did  not  violate 
the  Bill  of  Blghte  of  the  Constitution  of  that 
state. 
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These  cases  proceed  upon  the  theory  that, 
where  a  crlininal  offense  Is  committed 
against  a  person  or  his  property,  it  is  essen- 
tial to  the  identification  of  the  crime  that  the 
name  of  such  person  shall  be  given,  or  such 
property  described  in  the  formal  acciisatlon. 
State  V.  Hunger,  15  Vt  290,  293.  Where, 
however,  the  offense  is.  not  directed  against 
any  particular  individual,  but  against  the 
community,  such  as  the  alleged  illegal  sale  of 
intoxicating  liquor,  the  Lieglslature  may  pre- 
scribe the  form  of  indictment  and  dispense 
with  the  requirement  to  name  in  the  accusa- 
tion the  person  to  whom  the  alcoholic  bev- 
erage is  sold.  Lea  v.  State.  64  Miss.  201, 
203,  1  South.  61. 

[1]  As  the  general  prohibition  statute  now 
In  force  in  Oregon  makes  it  unlawful  to  sell 
intoxicating  liquor  for  beverage  purposes,  it 
Is  believed  the  Indictment  in  the  case  at  bar 
la  sufficient  without  naming  the  purchaser, 
and  that  the  statute  authorizing  such  omis- 
sion does  not  violate  the  clause  of  the  Con- 
Etitntion  invoked. 

The  material  parts  of  the  bill  of  exceptions 
state,  in  effect,  that  evidence  was  introduc- 
ed by  the  state  tending  to  show  that  on  the 
night  of  September  23,  1916,  the  defendant 
was,  and  for  some  time  prior  thereto  had 
been,  proprietor  at  Milwaukle,  Or.,  of  a  place 
of  amusement  known  as  the  "Friars'  Club," 
where  he  k^t  ior  sale  soft  drinks,  soda  wa- 
ter, lemonade,  etc.,  and  provided  music  and 
served  meals  when  they  were  ordered;  that 
at  the  time  mentioned  about  20  men  and  wo- 
men were  present,  some  of  whom  were  seat- 
ed at  tables  and  b^ing  served  with  food  and 
soft  drinks,  while  others  were  engaged  In 
dancing;  that  K.  Wilson  and  F.  J.  Relchard 
each  testified  that  while  eating  at  different 
tables  at  such  club  on  that  night  he  ordered 
with  his  food  whisky,  which  was  served  by  a 
waiter  and  paid  for  by  each  witness  in  the 
amount  of  25  cents;  and  that  It  did  not 
aiq;>ear  from  the  evidence  that  the  defendant 
Ijersonally  sold  or  delivered  any  intoxicating 
liquor  on  the  night  referred  to,  but  the  tes- 
timony disclosed  he  was  about  the  house  and 
In  the  room  where  the  people  were  dining 
on  that  occasion,  and  was  then  recognized 
by  them  as  the  proprietor  and  manager  of 
the  "Friars'  Club." 

The  bill  of  exceptions  contains  a  clause 
which  reads: 

"Plaintiff  annonnced  that  it  elected  to  stand 
on  the  alleged  sale  of  intoxicating  liquor  to 
said  K.  Wilson.'" 

Based  upon  audi  testimony  the  court  charg- 
ed the  Jury  as  follows: 

"A  sale  may  be  made  by  a  man's  agent  jnst 
as  well  as  by  himself,  and  if  you  find  that  the 
sale  was  actually  made  by  an  employe  of  Mr. 
Wilbur,  Mr.  Wilbur  wUl  be  Jnst  as  guilty  as  the 
man  himself." 

Thereupon  defendant's  counsel  Inquired: 
"Does  your  honor  mean  to  say  even  though  he 
bad  no  knowledge  of  it,   and  it  was  not  im- 
pliedly or  otherwise  with  bis  consent?"    ■ 


The  court  replied: 

"1  mean  it  to  be  true  even  if  it  Is  without 
his  consent." 

An  exception  having  been  taken  to  the 
language  thus  employed,  it  Is  contended  that 
an  error  was  committed  In  so  charging  the 
Jury. 

[2]  The  statute  declares: 

"All  persons  concerned  in  the  commission  of  a 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constitut- 
ing the  crime,  or  aid  and  abet  in  its  oovor 
mission,  though  not  present,  are  principals,  and 
to  be  tried  and  punished  as  such."  L.  O.  Ia  I 
2870. 

Section  41  of  chapter  141,  Oen.  Laws  Or. 
1915,  relating  to  intoxicating  liquors,  repeal- 
ed only  such  prior  enactments  on  that  sub- 
ject as  were  in  conflict  therewith.  The  chap- 
ter so  referred  to  did  not  repeal  by  Implica- 
tion section  4937,  L.  O.  L.,  nor  chapter  221, 
Gen.  Lews  Or.  1913,  which  provide  that  In 
all  prosecutions  for  an  alleged  illegal  sale  of 
intoxicating  liquor  it  Is  not  necessary  to 
show  the  knowledge  of  the  principal  to  con- 
vict him  for  the  acts  of  his  agent  or  servant 
If  a  principal  would  avoid  conviction  for  an 
alleged  violation  of  the  law  in  such  manner, 
be  mast  not  keep  or  have  about  his  premises 
and  under  his  control  alcoholic  beverages 
which  might  be  Illegally  sold  by  his  agent 
or  servant  on  his  account  or  for  his  benefit. 
Under  the  provisions  of  the  statute  last  re- 
ferred to  no  error  was  committed  In  giving 
the  instruction  the  sufficiency  of  which  was 
challenged. 

[3]  It  would  appear  from  the  bill  of  excep- 
tions that  intoxicating  liquor  was  illegally 
sold  to  K.  Wilson  and  F.  J.  Relchard.  It 
will  be  remembered  that  the  state,  evidently 
at  the  direction  of  the  court,  elected  to  try 
this  action  as  for  an  alleged  unlawful  sale  to 
Wilson,  which  choice  was  properly  Induced 
(State  V.  Schweiter,  supra),  and,  having  thus 
been  made  a  matter  of  public  record,  the  con- 
viction can  be  i>leaded  in  bar  to  any  further 
prosecution  for  a  sale  on  such  oocasloD  to 
that  person. 

It  follows  from  these  considerations  that 
the  Judgment  should  be  affirmed;  and  It  is 
so  ordered. 

McBRIDB,  C.  J.,  and  BEAl^  and  McOAM- 
ANT,  JJ.,  concur. 


XOUNQ  T.  KINO. 


(85  Or.  22) 


(Supreme  Court  of  Oregon.    July  8,  1917.) 

1.   COHFBOUISB   AND   SeTIXKKENT  ^=>21  —  NA- 
TI7RE  AND  REQOTSTrKS. 

A  settlement  and  compromise  of  a  claim  as- 
serted OB  reasonable  grounds  and  in  good  faith, 
which  the  parties,  having  equal  knowledge  of  the 
facts,  consider  doubtful,  constitute  a  new  and 
valid  agreement,  which  will  be  enforced  in  law, 
although  the  matter  compromised  be  not  in  fsict 
doubtful  in  legal  contemplation,  and  the  settle- 
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ment  be  not  what  a  conit  would  have  adjudged 
upon  the  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  89.] 

2.  Compromise  and  Settument  «=>22— En- 

FOBCEilENT — ^DEFENSES. 

In  an  action  to  recover  $1,000  as  damages 
for  breach  of  agreement  of  defendant  to  give  a 
note  for  that  omount  in  settlement  of  a  dispute 
between  parties,  a  plea  that  defendant  deposited 
note  with  another  part;  for  benefit  of  plaintiff 
according  to  contract,  but  that  plaintiff  refused 
to  accept  it,  sets  up  a  good  defense. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  {  90.] 

3.  Compromise  and  Settlement  «=922  — E<n- 
50  BCEMENT— Defenses. 

In  an  action  to  recover  |1,000  as  damages 
for  breach  of  agreement  of  defendant  to  ^ve  a 
note  for  that  amount  in  settlement  of  a  dispute 
between  the  parties,  plea  alleging  that  said  dis- 
pute arose  out  of  a  prior  contract,  from  the 
performance  of  which  the  defendant  was  for 
various  reasons  excused,  did  not  set  up  a  de- 
fense, since  defendant  confesses  to  the  new  stip- 
ulation, the  legal  effect  of  which  is  to  supersede 
all  former  contracts  and  contentions. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  8  90.] 

4.  Compromise  and  Settlement  9=>22  —  En- 
forcement—Defenses. 

In  an  action  to  recover  $1,000  for  breach  of 
agreement  to  give  a  note  for  that  amount  in  set- 
tlement of  a  dispute  between  the  parties,  plea 
alleging  that  said  dispute  arose  out  of  a  prior 
contract  under  which  plaintiff  paid  money  to  de- 
fendant, and  another,  who  was  therefore  a  nec- 
essary party  to  the  suit  sets  up  no  defense,  since 
defendant  confesses  to  the  new  stipulation,  the 
legal  effect  of  which  is  to  supersede  all  former 
contracts  and  contentions. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  90.] 

Department  1.  Appeal  from  Circuit  Court 
Jackson  County ;  F.  M.  Calkins,  Judge. 

Action  by  Charles  F.  Young  against  George 
F.  King.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  plaintiff  claims  that  he  and  his  as- 
signor, mentioned  In  the  second  cause  of  ac- 
tion, were  each  Induced  by  the  defendant  to 
pay  him  $1,000  as  an  Inrestmnit  in  oil  lands 
in  Panama ;  that  he  failed  to  secure  title  to 
the  property  and  afterwards  they  settled  the 
dispute  between  them  by  the  defendant  agree- 
ing to  glTe  and  the  plaintiff  contracting  to 
accept  the  former's  note  for  $1,000,  payable 
at  a  future  date,  but  that  he  failed  to  give 
the  note;  wherefore  judgment  is  demanded 
for  that  amount  The  second  cause  of  action 
is  like  the  first,  except  that  a  similar  trans- 
action was  had  between  the  defendant  and 
the  plaintiff's  assignor.  The  defendant  filed 
three  separate  defenses,  styled  pleas  in 
abatement  After  a  long  recital  of  matter  of 
inducement,  the  substance  of  the  first  is  that 
the  only  money  disbursed  by  plaintiff  was 
paid  to  the  defendant  and  one  Underwood, 
from  which  the  pleader  deduces  the  conclu- 
sion that  Underwood  is  a  necessary  party 
defendant  By  the  second  it  48  charged  in  ef- 
fect that  one  of  the  conditions  of  the  con- 


tract under  which  the  plaintiff  subscribed 
the  money  was  that  he  and  his  associates 
should  Join  the  defendant  and  Underwood  in 
a  sale  of  one-third  of  the  property  for  $20,- 
000,  so  that  Underwood  and  King  should 
have  one-third  for  their  services  in  securing 
the  title  to  the  property,  the  plaintiff  and  his 
associates  should  own  one-third,  for  which 
they  had  paid  $5,000,  and  those  whom  they 
should  induce  to  invest  $20,000  should  be 
vested  with  title  to  the  remaining  one-third 
at  that  price;  that  the  plaintiff  and  those 
concerned  with  him  had  failed  to  sell  one- 
third  at  $20,000,  In  consequence  of  which  the 
defendant  proposed  to  assist  them  in  effect- 
ing such  transfer,  and  to  that  end  they  all 
endeavored  to  obtain  subscriptions  for  that 
sum,  but  were  unable  to  obtain  more  than 
$6,500,  by  reason  of  all  of  which  the  plaintiff 
and  his  associates  had  failed  to  comply  with 
the  contract;  and,  further,  that  by  the  terms 
of  their  subscription  agreement  the  prospec- 
tive corporation  was  not  to  be  formed  until 
the  titles  were  secured,  and  that  owing  to 
litigation  in  the  state  of  Panama  about  the 
realty  the  title  had  not  yet  been  determined, 
so  that  for  those  reasons  the  stock  could  not 
be  distributed.  The  last  plea  is  to  the  pur- 
port that,  as  a  settlement  of  the  dispute  be- 
tween plaintiff  and  defendant  the  former 
agreed  to  take  and  the  latter  to  give  his  note 
for  $1,000,  and  to  deposit  the  same  with  par- 
ties named,  for  the  benefit  of  the  plaintiff; 
that  the  defendant  executed  the  note  as 
agreed,  and  lodged  it  with  the  depositary  as 
stipulated,  but  that  the  plaintiff  refused  to 
accept  it  The  court  sustained  general  de- 
murrers to  these  pleas,  which  were  alike  as 
to  both  causes  of  action,  and,  as  the  defend- 
ant stood  upon  his  answers  thus  overturned. 
Judgment  was  rendered  against  him  accord- 
ing to  the  prayer  of  the  complaint  He  ap- 
peals. 

A.  E.  Reames,  of  Medford,  for  appellant 
Gus  Newbury,  of  Medford,  for  respondent 

BURNETT,  J.  (after  stating  the  t&cta  as 
above;.  [1]  The  essence  of  the  plaintiff's 
lengthy  declaration  appearing  in  the  record  is 
that  the  parties  settled  and  compromised  their 
differences  by  the  defendant  promising  to 
give  and  the  plaintiff  agreeing  to  accept  the 
note  of  the  former,  which  stipulation  the  de- 
fendant failed  to  perform  on  his  part  The 
rule  is  well  established,  since  Smith  t.  Farra,. 
21  Or.  395,  28  Pac.  241,  20  L.  B.  A.  115,  that: 

"A  settlement  and  compromise  of  a  claim,  as- 
serted on  reasonable  grounds  and  in  good  faith, 
which  the  parties,  having  equal  knowledge  of  the 
facts,  consider  doubtful,  constitute  a  new  and 
valid  agreement,  which  will  be  enforced  in  law 
although  the  matter  compromised 'be  not  in  fact 
doubtful  in  legal  contemplation,  and  the  settle- 
ment be  not  what  a  court  would  have  adjudged 
upon  the  facts  of  the  case." 

See,  also,  Butson  v.  Misz,  81  Or.  607,  160 
Pac  530. 
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[2]  According  to  the  allegations  of  the 
complaint,  when  reduced  to  Its  lowest  terras, 
this  new  agreement  superseded  all  previous 
conventions  and  settled  all  former  disputes. 
This  Is  admitted  by  the  third  defense,  which 
also  pleads  performance  of  the  new  stipula- 
tion on  the  part  of  the  defendant,  together 
with  the  refusal  of  the  plaintiff  to  accept  the 
note.  This  constitutes  a  defense  to  the  ac- 
tion, and  the  court  was  in  error  when  It 
.sustained  the  demurrer  as  to  that  plea. 

[3,4]  The  other  so-called  pleas  in  abate- 
mesat  refer  to  the  matters  of  inducement 
stated  by  the  plaintiff  leading  up  to  the 
agreement  to  take  the  note  mentioned.  They 
are  not  Apropos  of  the  dispute,  because  the 
defendant  confesses  to  the  new  stipulation, 
the  legal  effect  of  which  Is  to  supersede  all 
former  contracts  and  contentions.  Whether 
the  matter  be  called  pleas  in  abatement  or 
In  bar  is  of  no  moment  '  The  court  committed 
an  error  in  sustaining  the  demurrer  to  the 
third  plea. 

For  this  reason,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

McBRIDE],  G.  J.,  and  BBNSON  and  HARr 
KIS,  JJ.,  concur. 

(85  Or.  H)    • 

STEWART  V.  KING. 
(Supreme  Court  of  Oregon.    July  3,  1917.) 

1.  Mimes  AND  MlNEBAI^  €=9103   —   COBPOBA- 

TioNS  —  Subscription     Aobeiuent  —  CON- 

STBUOTION— "Denouncement." 
An  instrument,  reciting  that  two  persons 
have  "denounced"  ten  mineral  claims  in  the 
state  of  Panama,  and  stating  that  th;  owners  of 
the  oil  field  offer  a  one-third  interest  payable  on 
receipt  of  a  telegram  from  one  of  them  that  an 
opportunity  is  open  to  subscribe  for  stock  in 
the  proposed  company,  and  providing  for  a  pre- 
liminary payment  to  be  telegraphed  to  the  or- 
der of  snch  owner,  the  balance  to  be  due  and 
payable  as  soon  as  the  first  lease  shall  be  drawn 
which  would  bind  the  lessee  to  drill  and  develop 
the  land,  and  that  as  soon  thereafter  as  the  sur- 
vey was  completed  and  titles  obtained,  there 
should  be  organized  an  ownership  company  to 
own  and  control  the  company,  and  stock  issued 
to  different  subscribers  in  proportion  to  the 
amounts  subscribed  and  paid  in,  and  providing 
that  the  signer  subscribes  the  amount  set  oppo- 
site his  name  to  the  Panama  oil  fqnd,  amount- 
ed to  a  preliminary  subscription  to  the  stock 
of  a  corporation  to  be  organized  as  a  holding 
company  for  the  purpose  of  exploiting  the  oil 
property ;  a  "denoancement"  being  a  claim  to 
work  an  alleged  abandoned  mine,  reported  to 
the  authorities  or  the  report  of  the  discovery 
and  pre-emption  of  and  claim  to  a  new  mine. 

[Kd.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  §  227. 

For  other  definitions,  see  Words  and  Phrases, 
Denoimcement.] 

2.  COBPOBATIONS   «=930(2)— RIGHT  OF   STOCK- 

HOLDEBs— Action  aoainst  Pbomotebb. 
Where  a  person  made  a  jireliminary  sub- 
scription to  stock  of  a  corporation  to  be  organ- 
ized and  the  money  was  applied  to  fully  pay- 
ing up  the  shares  of  stock  which  were  issued, 
the  money  so  paid  became  funds  of  the  cor- 
poration In  the  hands  of  the  promoters ;  and,  in 
the  absence  of  any  showing  that  the  corporation 


has  been  remiss  in  its  duty,  or  Its  controlling  of- 
ficers have  refused  to  act,  such  person  has  no 
cause  of  action  against  one  of  the  promoters 
directly  for  a  recovery  of  his  money  paid  on  the 
ground  that  such  promoter  bus  never  caused 
land  to  be  conveyed  to  the  corporation  as  con- 
templated. 

[£d.  Note. — ^For  other  cases,  see  Corporations, 
Gent  Dig.  f  98.] 

3.  CoBPOBATioNB  €=>30(2)  —  Stockholdebs — 
Action  against  Pbomoteb  —  Necesbabt 
Pabties. 

In  an  action  by  one  who  subscribed  for  stock 
before  the  formation  of  a  corporation,  against 
one  of  the  promoters  who  received  the  money, 
another  promoter,  who  did  not  receive  any  of 
the  money  sought  to  be  recovered,  was  not  a 
necessary  party  defendant  merely  because  he  has 
an  interest  in  the  embryo  title  to  the  land. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8  98.] 

4.  Tbubts  «=>17,  18(3)  —  Tbubt  AoBEEitsifT 
Concebnino  liANn— Statute  of  FRAxn>& 

In  .view  of  Ii.  O.  £.  {  804,  providing  that 
no  estate  or  interest  in  real  property  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  concerning  snch  property 
can  be  created,  transferred,  or  declared  other- 
wise than  by  operation  of  law  or  by  a  convey- 
ance or  other  instrument  In  writing,  etc.,  in-  an 
action  by  a  subscriber  to  corporate  stock  against 
a  promoter  to  recover  amount  paid,  'the  defend- 
ant could  not  rely  upon  a  trust  agreement  re- 
garding the  property  executed  by  other  stock- 
holders which  the  plaintifF  did  not  sign. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  18.] 

5.  COBPOBATIONS  «S930(2)  —  Stockholdebs — 
Action  aoainst  Pbomoters— Defense. 

In  an  action  by  a  subscriber  to  stock  against 
one  of  the  promoters  of  the  corporation  to  recov- 
er the  money  paid,  on  the  ground  that  defend- 
ant had  not  secured  title  to  oil  lands  and  con- 
veyed the  same  to  the  corporation  as  agreed,  the 
fact  that  defendant  and  the  other  promoter  had 
been  diligent  in  their  efforts  to  acquire  title 
was  not  a  defense,  in  the  absence  of  a  showing 
when  they  should  have  acquired  title. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  98.] 

Department  1.  'Aiqpeal  from  Circuit  Court, 
Jackson  County ;  F.  M.  Calkins,  Judge. 

Action  by  W.  H.  Stewart  against  George 
F.  King.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

This  action  is  founded  upon  a  writing  at- 
tached to  the  amended  complaint  as  "Exhibit 
A"  which  in  the  preamble  recites,  in  sub- 
stance, that  George  F.  King  and  Rox  Under- 
wood have  denounced  ten  mineral  claims  near 
Garachine  in  the  state  of  Panama,  and  gives 
a  general  description  with  reference  to  its 
situation  in  respect  to  navigation  and  as 
to  Its  containing  many  oil  springs.  Then  fol- 
lows this  language: 

"The  owners  of  this  oil  field  offer  a  one-third 
interest  in  the  same  which  be  free  and  clear  of 
any  incumbrance  for  the  sum  of  $20,000.00 
payable  ns  follows:  Upon  receipt  of  a  tele- 
gram from  Geo.  F.  King  stating  that  the  op- 
portunity is  open  to  subscribe  for  stock  in  the 
proposed  Panama  Oil  Company,  then  five  per 
cent  of  the  full  amount  of  $20,(X)0.00  or  $1,0(J0.- 
00  is  to  be  telegraphed  to  the  order  of  Geo.  F. 
King,  and  the  balance  will  be  due  and  pa^ble 
as  soon  as  the  first  lease  is  drawn  and  signed 
which  will  bind  the  lessee  to  drill  and  develop 
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the  land  wUcL  !s  leased  to  the  lessee  (the  terms 

of  said  lense  cannot  be  detennined  at  the  pres- 
ent time).  As  soon  thereafter  as  the  surrey 
is  completed  and  the  titles  obtained,  there  shall 
be  orf^anized  on  ownership  company  to  own  and 
control  the  property,  and  stock  issued  to  the  dif- 
ferent subscribers  in  proportion  to  the  amounts 
subscribed  and  paid  in.  The  amount  of  taxes 
upon  mineral  claims  in  Panama  is  $100.00  gold 
per  claim  per  annum. 

"I  hereby  subscribe  the  amount  set  opposite 
my  name  to  the  Panama  Oil  Fund." 

The  complaint  Itself  avera  that  the  defend- 
ant represented  to  the  plaintiff  and  the  as- 
signor of  the  latter  that  he  had  made  the 
denouncements  mentioned ;  that  he  would  Be- 
cure  title  to  the  lands  within  90  days  from 
that  time  and  that  he  solicited  from  the 
plaintiff  the  payment  of  $1,000  which  would 
make  him  a  proportionate  owner  in  the  min- 
eral rights  to  tJie  lands.  He  further  charges 
that,  acting  npon  said  representations,  he 
signed  Exhibit  A,  subscribiiig  $1,000  in  a 
corporation  to  be  organized,  and  paid  to  the 
defendant  that  amount  of  money.  The  com- 
plaint declares  that: 

"The  said  corporation  was  organized  and  shares 
of  stock  were  issued  by  said  corporation  to  the 
said  several  parties  in  proportion  to  the  several 
payments  made  by  the  said  named  parties  re- 
spectively to  said  defendant." 

Contending  that  the  defendant  has  never 
secured  title  to  the  lands,  nor  caused  the 
same  to  be  conveyed  to  the  corporation,  nor 
repaid  the  money  to  plaintiff,  although  duly 
demanded,  the  plaintiff  asks  Judgment  for 
$1,000  and  interest  thereon  from  the  date 
of  Its  payment  to  the  defendant.  In  almost 
identical  terms  the  plaintiff  sets  out  a  like 
transaction  between  the  defendant  and  the 
plaintiff's  assign(»'.  Without  denying  any 
of  the  allegations  of  the  complaint,  the  de- 
fendant sets  up  what  he  styles  four  pleas  in 
abatement  The  first  is  to  the  effect  that  In 
pursuance  of  the  terms  of  Exhibit  A  attach- 
ed to  the  complaint  the  corporation  was  or- 
ganized by  the  parties  sibling  the  paper, 
including  the  plaintiff  and  his  assignor;  that 
they  subscribed  for  stock  therein  to  the  ex- 
tent of  the  amounts  they  had  paid,  and  the 
shares  were  Issued  to  them  as  fully  paid  up 
and  nonassessable.  The  second  plea  is  to  the 
purport  that  the  transactlonis  had  In  pursu- 
ance of  Exhibit  A  were  not  only  with  the  de- 
fendant, but  with  Underwood,  who  is  a  neces- 
sary party  to  the  suit.  Tile  third  Is,  In  sub- 
stance, that  the  plaintiff  and  his  associates 
became  dissatisfied  with  the  delay  In  acquir- 
ing title  to  the  lands,  owing  to  dilatory  tac- 
tics employed  by  the  authoritiee  In  Panama ; 
that  the  defendant  called  together  all  the 
signers  of  Exhibit  A,  Including  the  plaintiff 
and  his  assignor,  and  arranged  with  them 
that  the  defendant  should  convey  to  a  trustee, 
to  be  named  by  them,  certain  lands  of  the 
defendant  of  the  value  of  $30,000  in  trust  for 
their  benefit,  to  be  sold  by  the  trustee  and  the 
proceeds  applied  to  the  repayment  of  the 
sums  of  money  subscribed  when  it  should  be 
ascertained  that  title  to  the  Panama  realty 


could  not  be  acquired,  in  pursuance  of  which 
the  defendant  executed  the  deed,  placed  it  in 
the  hands  of  the  trustee,  appointed  by  the 
subscribers,  who  accepted  the  same  and  plac- 
ed It  upon  record,  but  that,  hartng  acconi- 
plished  this,  the  plaintiff  and  his  assignor 
refused  to  execute  the  correlative  agreement ; 
that  the  parties  who  did  execute  this  con- 
tract are  unwilling  to  release  the  land  and 
desire  to  retain  it  for  security  for  the  pur- 
poses mentioned  In  the  trust  deed.  In  conse- 
quence of  which  the  plaintiff  is  estopped  to 
maintain  this  suit  The  last  plea  is  to  the 
effect  that  after  the  signing  of  Exhibit  A  the 
defendant  and  Underwood,  mentioned  there- 
in, proceeded  with  diligence  to  acquire  title 
from  the  state  of  Panama  to  the  lands  In 
question ;  that,  owing  to  the  delay  In  legisla- 
tion in  that  state  and  litigation  In  which  the 
defendant  and  Underwood  have  prevailed 
thus  far,  the  title  has  not  been  acquired,  al- 
though they  have  made  earnest  efforts  to  that 
dnd ;  and  that  on  account  of  this  the  Instant 
action  la  premature.  The  plaintiff's  demurrer 
to  these  several  picas  being  sustained  and  the 
defendant  having  refused  to  plead  further, 
the  circuit  court  rendered  judgment  conform- 
ably to  the  prayer  of  the  complaint,  and  the 
defendant  appeala 

A.  E.  Reames,  of  Medford,  for  appellant. 
Gus  Newbury,  of  Medford,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  According  to  recitals  of  Exhibit  A 
the  defendant  and  Underwood  had  what  Is 
known  in  Spanish  and  Mexican  mining  law 
as  "denouncements"  of  certain  mineral  lands. 
In  the  sense  in  which  it  is  used  in  the  in- 
stant case  the  term  Is  defined  by  the  Stand- 
ard Dictionary  as: 

"(1)  To  report  a  mine  to  the  authorities  as 
unoccupied  or  abandoned ;  hence,  to  claim  the 
right  to  work  a  mine.  •  (2)  To  report  the  discov- 
ery of  and  pre-empt;   claim,  as  a  new  mine." 

[1]  It  thus  appears  that  the  defendant  and 
Underwood  claimed  some  initial  rights  In 
the  property  In  question.  Taken  by  its  four 
corners,  Exhibit  A  amounts  to  a  preliminary 
subscription  to  the  stock  of  a  corporation  to 
be  organized  as  a  holding  company  for  the 
purpose  of  exploiting  the  property.  The  so- 
called  plea  In  abatement  shows  that  the 
money  was  not  only  paid,  but  that  by  agree- 
ment of  those  paying  it  they  formed  the  cor- 
poration and  appUed  the  money  subscribed 
to  fully  paying  up  their  shares  of  stock  which 
were  issued  to  them,  and  that  they  still  own 
and  hold  them. 

[2]  Under  these  circumstances  the  mon- 
ey paid  for  the  shares  became  funds  of 
the  corporation  in  the  hands  of  the  de- 
fendant as  one  of  its  promoters.  As  stated, 
in  Wills  V.  Nehalem  Coal  Co.,  S2  Or.  70,  77» 
96  Fac,  B28,  531,  in  treating  of  the  relation- 
ship between  the  promoter  and  a  corpora- 
tion: 

"Whenever  the  breach  of  trust  consists  in  a 
wrongful  dealing  of  any  kind,  or  manner,  with 
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corporate  propertr  or  with  corporate  franchise, 
the  corporation  itself  is  primarily  interested 
and  must  institnte  and  maintain  an  equitable 
suit  to  redress  the  wrong,  while,  on  the  other 
hand,  whenever' the  acts  of  the  directors  are  of 
such  a  nature  that  they  directly  and  primarily 
affect  the  interests  of  stockholders  in  their 
-shares  of  stock,  by  diminishing  its  value,  or  oth- 
erwise impairing  their  proprietary  ricjhts  in  it, 
then  the  stockholders  are  directly  injured  and 
are  primarily  interested.  Money  or  property 
received  by  a  corporation  in  payment  of  stock 
subscribed  and  money  da*  for  stock  subscribed 
is  the  property  of  the  corporation,  and  consti- 
tutes its  assets,  and  therefore  any  act  of  the  di- 
rectors unlawfully  disposing  of  or  dealing  with 
such  property  is  primarily  an  injury  to  the 
rights  of  the  corporation." 

The  doctrine  of  that  case  Is  to  the  effect 
tbat  in  the  first  instance  the  corporation  It- 
self must  sue  to  recover  its  money  ill  what- 
ever adverse'  custody  it  may  be,  and  that 
In  the  absence  of  an  actual  or  vlrtnal  refusal 
of  the  officers  of  the  concern  to  act,  no  such 
IltlgBtlon  win  lie  at  the  behest  of  the  stock- 
bolder.  There  is  no  showing  here  that  the 
corporation  itself  cannot  or  will  not  act,  or 
that  Its  officers  prevented  or  refused  action 
to  recover  the  money  subscribed  for  its  stock. 
According  to  the  first  plea' in  abatement,  the 
plaintiff  put  his  money  into  the  scheme  pur- 
snant  to  his  subscription  and  the  organiza- 
tion of  the  concern.  Under  the  circumstances 
disclosed  by  the  first  plea  the  plaintiff  most 
work  out  his  remedy  tbrouj^  the  agency  of 
bis  own  creature,  the  corporation.  He  got 
what  he  subscribed  for,  the  paid-up  shares 
in  the  business.  It  is  for  the  organization 
thns  created  td  effect  the  collection  of  its 
fnnds  and  the  acquisition  of  title  to  the  prop- 
erty. In  the  absence  of  any  showing  that 
It  has  been  remiss  in  its  duty,  or  that  Its  con- 
trolling officers  refuse  to  act,  there  is  no 
canse  of  suit  or  action  by  the  plaintiff  against 
the  defendant  directly. 

[3]  As  to  the  second  plea  in  abatonent, 
claiming  that  Underwood  is  a  necessary  par- 
ty defendant,  it  is  sufficient  to  say  that  it 
does  not  api)ear  that  he  received  any  of  the 
money  which  the  plaintiff  seeks  to  r^coTer; 
and  the  mere  fact  that  he  has  an  Interest 
in  the  embryo  title  to  the  lands  does  not  af- 
fect the  cause  of  action  for  the  money  said 
to  be  In  the  hands  of  the  present  defendant. 

As  to  the  third  plea  it  is  disclosed  that  the 
plaintiff  and  his  assignor  refused  to  execute 
the  trust  agreement  or  to  accept  the  provi- 
sions of  the  deed  of  trust  This  is  tanta- 
mount to  a  statement  that  there  is  no  agree- 
ment in  writing  covering  the  subject  The 
matter  is  governed  by  section  804,  K  O.  I* 
reading  thus: 

"No  estate  or  interest  in  real  property,  other 
than  a  lease  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  concerning  such  prop- 
erty, can  be  created,  transferred,  or  declared  oth- 
erwise than  by  operation  of  law,  or  by  a  con- 
veyance or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  transferring,  or 
declaring  the  same,  or  by  his  lawful  agent 
under  written  authoritjr,  and  executed  with  such 
formalities  as  are  required  by  law." 


[4]  nie  plea  is  a  rlrtnal  oonfesrion  tbat 
the  defendant  has  alleged  something  at  law 
which  he  cannot  prove  under  the  statute,  on 
account  of  which  the  demurrer  to  that  plea 
should  be  sustained. 

[S]  Last  of  all  the  plea  to  the  effect  that 
the  defendant  and  Underwood  have  been  dili- 
gent in  their  endeavors  to  acquire  title,  but 
have  not  yet  been  able  to  effect  their  purpose, 
is  not  controlling  in  the  premises.  There 
is  nothing  stated  in  that  plea  about  any  time 
within  which  they  should  acquire  title,  and 
mere  diligence  will  not  affect  the  case.  The 
demurrer  was  properly  sustained  to  all  the 
pleas  except  the  first  That  one  constitutes 
a  good  defense  to  the  action,  and  is  not  ame- 
nable to  the  plaintiff's  attack  upon  it.  The 
judgment  will  therefore  be  reversed,  and 
the  cause  remanded  for  farther  proceedings. 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 

•  (»  Or.  »1) 

KUilNG  V.  BLAKB-McPALL  CO. 
(Supreme  Court  of  Oregon.     July  10,  1917.) 

1.  Husband  and  Wifk  9=>200(3)  —  Loss  or 
CoNSOBTiuM— Right  or  Action. 

The  enabling  statute  has  not  abridged  the 
common-law  right  of  a  husband  to  the  com- 
panionship, love,  and  services  of  his  wife,  com- 
prehended in  the  term  "consortium,"  and  his  ac- 
companying right  to  sue  for  loss  thereof  through 
her  personal  injury  negligently  inflicted  by  an- 
other. 

WiEXl.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  §§  768,  968,  973.) 

2.  Dam Aoics  ^=3'20e(4)— Question  roa  Jubt— 
Loss  of  Consobtiuv. 

Compensation  for  loss  by  husband  of  con- 
sortium of  wife  is  to  be  determined,  not  by  di- 
rect evidence  of  its  value,  but  by  the  jury  from 
their  observation,  knowledge,  and  experience. 

[EJd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  533,  534.] 

3.  Pleadino  ®=3406(8)— Misjoindrb  or  Caus- 
es—Waives  OF  Objection. 

Objection  to  any  misjoinder  of  claim  for 
loss  of  consortium  of  wife  with  tbat  for  personal 
injuries  to  plaintiff  is  waived  by  not  being  tak- 
en by  demurrer  to  complaint,  pursuant  to  L.  O. 
L.  I  68,  subd.  5. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  K  1370,  1371.] 

4.  ApPEAi.  and  Ebsob  «=»216(2)  —  Instbuc- 
TioNS— Necessity  of  Requests. 

Complaint  may  not  be  made  of  instruction 
substantially  giving  the  law;  more  specific  or 
different  instruction  not  being  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  628.] 

5.  Master  and  Sebvant  «=»332M)  —  Colli- 
sion OF  Autos  —  Injuby  to  Guest— Con- 

TBIBUTOBT  NEGOOENCB  —  DUTY  TO  REMON- 

stbate  ob  Warn— Instbuction. 
Instruction  in  action  by  one  injured  by  col- 
lision of  defendant's  auto  with  that  of  one 
with  whom ,  plaintiff  was  riding  as  guest  that, 
if  plaintiff  had  reason  to  suspect  carelesboess  or 
incompetency  of  the  driver,  it  was  bis  duty  to 
remonstrate  with  or  caution  him  against  being 
careless,  or  to  caution  bim  concerning  the  op- 
eration of  the  car,  and  if  he  was  running  it  at 
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a  (iangeroas  rntc  of  speed,  and  plaintl6f  koew 
of  the  rate  and  its  danger,  or  in  the  exercise  of 
reasonublu  pruUeuce  ought  to  have  known  and 
uppreciatcrf  it,  it  was  his  duty  to  remonstrate 
against  it  and  direct  the  driver  to  slacken  it. 
and  if  he  knew  and  appreciated  the  danger  of  a 
collision  in  time  to  avert  it  by  promptly  warn- 
ing the  driver,  it  was  his  duty  to  do  bo,  sub- 
stantially states  the  law. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1277.] 

C.  New  Tbial  $=s>172  —  Causes  of  Action 

Open. 
Failure  of  plaintiff  on  the  first  trial  to  sus- 
tain or  press  his  second  cause  of  action  does  not 
preclude  him  from  introducing  evidence  in  sup- 
port thereof  on  the  second  trial ;  a  new  trial 
being  had  just  as  though  there  had  never  been 
a  previoos  one. 

[Ed.  Note.-r-For  other  cases,  see  New  Trial, 
Cent  Dig.  §  339.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbein, 
Judge. 

Action  by  Franz  H.  ElUng  against  the 
Blake-McFall  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

The  plaintiff  brings  this  action  against 
the  defendant  company  for  the  loss  of  con- 
sortium of  bis  wife  and  for  i)ersonal  in- 
juries sustained  by  himself  on  account  of 
the  negligence  of  the  defendant.  It  is  al- 
leged. In  substance,  that  at  all  the  times 
mentioned  in  the  complaint  plaintiff  an'd 
Christine  Louise  Elling,  deceased,  were  hus- 
band and  wife;  that  on  July  15,  1914,  they 
were  riding  as  guests  In  an  automobile  op- 
erated by  one  J.  W.  Foumier  which  was  pro- 
ceeding in  an  easterly  direction  on  East 
Bumslde  street  In  the  dty  of  Portland,  Or. ; 
that  at  the  same  time  a  machine  driven  by 
one  Emery,  an  agent  and  employ^  of  the  de- 
fendant, was  moving  In  a  southerly  direction 
on  East  Twenty-Fourth  street;  that  the  two 
automobiles  collided  as  a  result  of  the  neg- 
ligence of  the  "defendant's  employe.  In  which 
collision  the  plaintiff  was  severely  injured, 
and  his  wife  then  and  there  sustained  inju- 
ries from  the  effects  of  which  she  subse- 
quently died ;  that  at  the  time  of  her  death 
she  was  strong  and  healthy  and  by  reason 
of  the  premises  and  of  her  untimely  decease 
the  plaintiff  has  been  and  is  deprived  of  the 
society,  comfort,  companionship,  consortium, 
and  services  of  his  wife,  and  has  been  and 
is  therpby  permanently  injured  an'd  damaged 
in  the  full  sum  of  $10,000. 

For  a  second  cause  of  action  plaintiff  avers 
that  because  of  the  negligence  of  the  defend- 
ant be  sustained  personal  injuries  to  his 
damage  in  the  sum  of  $5,000,  and  that  he  ex- 
pended the  sum  of  $159  for  hospital  and  med- 
ical bills.  The  answer  denies  the  allegations 
of  negligence,  admits  that  the  deceased  wife 
was  killed  as  a  result  of  the  accident,  and 
affirmatively  sets  up  contributory  negligence 
of  the  'driver  of  the  automobile  in  which 
the  plaintiff  was  riding,  in  that  the  machine 
was  proceeding  at  an  excessive  rate  of  speed 


and  the  plaintiff,  aware  of  it,  did  not  caution 
nor  remonstrate  with  him  on  this  account 
The  reply  put  in  Issue  the  affirmative  allega- 
tions of  the  answer.  Upon  the  second  trial 
of  the  cause  before  the  court  and  Jury  a  ver- 
dict was  returned  in  favor  of  plaintiff  for  the 
sum  of  $3,184.  After  the  rendition  of  the 
Judgment  thereon  defendant  appealed. 

F.  C.  Howell,  of  Portland  (Dolph,  Mallory, 
Simon  ft  Gearin  and  Wilbur,  Spencer  Sa 
Beckett,  all  of  Portland,  on  the  brief),  for 
appellant.  E.  K.  Oppenheimer  an'd  W.  E. 
Farrell,  both  of  Portland  (Davis  ft  Fariell 
and  A.  M.  Dibble,  all  of  Portland,  on  the 
brief),  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  submitted  on  behalf  of  defendant 
that  the  plaintiff  husband  cannot  recover  for 
the  loss  of  consortium  of  his  wife  due  to  the 
negligence  of  the  defendant  In  its  charge  to 
the  Jury  the  trial  court  limited  such  loss,  if 
any,  to  the  time  Intervening  between  the  in- 
jury and  the  death  of  the  wife.  Marri  v. 
Stamford  St.  R.  Co.,  84  Conn.  9,  78  Atl.  582. 
33  L.  R.  A.  (N.  S.)  1042,  Ann  Cas.  1912B, 
1120,  is  among  the  authorities  supporting  de- 
fendant's position.  Q^e  rule  enunciated 
there  is  not  in  harmony  with  the  great 
weight  of  authority. 

I^e  legislation  of  modem  times  has  great- 
ly affected  the  status  of  married  women  by 
the  recognition  of  their  rights  to  a  separate 
existence,  thus  empowering  them  to  exercise 
dominion  over  their  separate  property,  aiad 
to  contract,  and  conferring  upon  them  power 
to  sue  or  be  sued ;  but  it  has  not  in  any  wise 
abridged  the  common-law  right  of  a  hus- 
band to  the  companionship,  love,  and  serv- 
ices of  his  wife  which  are  comprehended  in 
the  term  "consortium"  and  ids  accompany- 
ing right  to  sue  therefor,  in  the  event  of  its 
loss  occasioned  by  some  personal  injury  to 
her  negligently  inflicted  by  a  third  person. 
Note  33  Ia  R.  A.  (N.  S.)  pp.  1042-1046;  City 
of  Oiattanooga  v.  Carter,  132  Tenn.  609,  17» 
S.  W.  127;  Southern  R.  Co.  v.  Crowder,  135 
Ala.  417,  33  South.  335;  Union  Pac.  R.  Co. 
V.  Jones,  21  Colo.  340,  40  Pac  891 ;  Blair  v. 
Bloomlngton  &  N.  R.  Elec.  &  Heating  Co., 
130  111.  App.  400;  City  of  Wyandotte  v. 
Agan,  37  Kan.  528,  15  Pac.  629;  Mageau  v. 
Great  No.  By.  Co.,  103  Minn.  290,  115  N.  W. 
651,  946,  15  L.  R.  A.  (N.  S.)  511,  14  Ann.  Cas. 
551;  Little  Rock,  etc.,  Co.  v.  Coppedge,  116 
Ark.  334,  172  S.  W.  885;  Indianapolis  &  M. 
Rapid  Transit  Co.  v.  Reeder,  51  Ind.  App. 
533,  100  N.  E.  101;  Omaha  &  B.  Valley  Co. 
v.  Chollette,  41  Neb.  578,  59  N.  W.  921;  Bootlx 
V.  Manchester  St  B.  Co.,  73  N.  H.  528,  63 
Atl.  578;  Baltimore  &  O.  B.  Co.  v.  Glenn,  66 
Ohio  St  395, 64  N.  E.  438 ;  Reeves  v.  Luti,  17» 
Mo.  App.  61, 162  S.  W.  280;  Birmingham  So.  B. 
Co.  v.  Lintner,  141  Ala.  420,  38  South.  363,  10» 
Am.  St  Rep.  40,  3  Ann.  Cas.  461;  Denver 
Consol.  Tramway  Co.  v.  Riley,  14  Colo.  App. 


9Por  other  CUM  tee  sam*  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  IndezM 


Digitized  by 


Google 


Or.) 


KLLINO  V.  BLAKE-McTALL  CO. 


132,  59  Pac.  476;  Denver  &  Rio  Grande  R. 
•Co.  ▼.  Young,  30  Colo.  349,  70  Pac.  688;  Geor- 
gia R.  &  Banking  Co.  r.  l^ce  et  al.,  124  6a. 
459,  52  S.  E.  916,  4  Ann.  Cas.  200;  Hutcbela 
V.  Cedar  Rapids  &  Marion  City  Ry.  Co.,  128 
Iowa,  279,  103  N.  W.  779;  Chicago  &  M.  Elec. 
R.  Co.  v.  Krempel,  116  111.  App.  263;  Atch- 
ison, Topeka  &  Santa  F6  R.  Co.  v.  Dickey, 
1  Kan.  App.  770,  41  Pac.  1070;  Atchison, 
TPopeka  &  Santa  F6  R.  Co.  v.  McGlnnla,  46 
Kan.  109,  26  Pac.  453;  Caty  of  Bskrldge  v. 
Lewis,  51  Kan.  376,  82  Pac.  1104;  Riley  v. 
Mdtke,  49  Neb.  139,  68  N.  W.  356;  Mewhlrt- 
er  V.  Hatten,  42  Iowa,  288,  20  Am.  Rep.  618; 
London  ▼.  Cnnnlngham,  1  Bflsc.  Rep.  406, 
20  N.  Y.  Snpp.  882;  McKlnney  v.  Western 
«tage  Co.,  4  Iowa,  420;  Klrkpatrlck  t.  Met- 
ropolitan St.  R.  Co.,  129  Mo.  App.  624,  107 
«.  W.  1025 ;  Partello  r.  Mo.  P.  R.  Co.,  141  Mo. 
App.  Iffi,  107  S.  W.  473;  Reagan  v.  Harlan, 
24  Pa.  Super.  Ct.  27,  and  cases  there  cited; 
Hewitt  V.  Penn.  R.  Co.,  228  Pa.  897,  77  AO. 
623;  Caswell  t.  No.  Jersey  St  R.  Co.,  69  N. 
J.  Law,  226,  54  Atl.  565;  McMeekln  v.  Pitts- 
burg R.  Co.,  229  Pa.  672,  79  Atl.  133. 

The  enabling  statutes  were  not  intended  to 
accomplish  such  a  result  as  insisted  npon  by 
the  defendant  The  conjugal  partnership 
4>etween  husband  and  wife  still  exists  with 
its  bonds  of  love,  affection,  and  devotion,  to- 
gether with  the  attendant  privileges  and  fil- 
ial duty  to  ea'ch  to  contribute  to  the  care  and 
attention  of  the  household,  the  comfort  and 
convenience  of  each  other,  and  the  care,  nur- 
ture, and  education  of  the  children,  in  ac- 
cordance with  their  mutual  scriptural  obli- 
gation. In  all  these  relations  and  more  the 
wife  is  and  should  be  the  helpmeet  of  the 
liusband  in  conformity  with  their  necessities 
and  station  in  life  without  the  expectation  of 
pecuniary  compensation  or  claim  for  the 
same.  We  are  not  in  accord  with  the  asser- 
tion that  a  husband  is  entitled  to  recover 
damages  for  the  loss  of  the  services  of  his 
wife  only  in  actions  for  seduction,  allena- 
-tion  of  affections,  and  the  like.  See  Ainley 
V.  Manhattan  R.  Co.,  47- Hun  (N.  Y.)  206; 
3  Blackstone,  *139;  1  Cooley  on  Torts  (3d 
Ed.)  470. 

[2]  Compensation  for  the  loss  by  a  hus- 
band of  consortium  of  his  wife  is  to  be  de- 
termined, not  from  direct  evfdence  of  its  val- 
ue, but  by  the  jury  from  their  observation, 
.knowledge,  and  experience.  Union  Pac.  Co. 
V.  Jones,  supra, 

[3]  It  is  argueid  by  defendant  that  the 
-claim  for  the  loss  of  consortium  of  the  wife 
was  improperly  Joined  with  that  for  personal 
injuries  to  the  plaintiff.  If  this  is  correct 
tb«  proper  procedure  to  challenge  the  com- 
plaint was  by  a  demurrer  for  that  reason. 
L.  O.  Li  {  68,  snbd.  6.  If  no  such  objection 
is  taken  by  demurrer,  the  defendant  is  deem- 
«d  to  have  waived  the  same. 

There  was  no  error  in  charging  the  Jury 
over  the  objection  and  exception  of  defend- 
ant's counsel  that,  if  they  found  for  the 


plaintiff,  they  might  include  in  the  verdict 
compensation  to  the  plaintiff  for  the  dam- 
ages, if  any,  resulting  to  him  from  the  loss 
of  the  services  and  companionship  of  hia 
wife  from  the  date  of  the  accident  to  the 
time  of  her  death.  Neither  was  the  court 
wrong  in  refusing  to  instruct  the  Jury  as  re- 
quested in  conformity  with  the  contention  of 
the  defendant' 

[4,  5]  Criticism  is  made  that  the  court  fail- 
ed to  instruct  the  Jury  that  it  was  the  duty 
of  the  plaintiff  to  remonstrate  or  warn  the 
driver  of  the  car  if  he  was  conscious  that  the 
automobile  was  being  operated  at  an  exces- 
sive rate  of  speed.  The  court  charged  the 
Jury  upon  this  phase  of  the  case  as  follows : 

"The  plaintiff  in  this  case  was  required  to 
exercise  reasonable  care;  that  is,  that  degree 
of  care  which  a  person  of  reasonable  prudence 
would  exercise  in  the  situation  in  which  he 
was  placed.  If  he  had  reason  to  suspect  care- 
lessness or  incompetency  on  the  part  of  the 
driver,  it  was  his  duty  to  protest  and  remon- 
strate with  or  caution  him  against  being  care- 
less, or  to  caution  him  concerning  the  operation 
of  the  car,  and  if  the  driver  was  running  the 
car  at  a  dangerous  rate  of  speed,  and  the  plain- 
tiff knew  of  the  rate  of  speed  and  its  danger, 
or,  in  the  exercise  of  reasonable  prudence,  ought  ' 
to  have  known  and  appreciated  it,  it  was  his 
doty  to  remonstrate  against  such  speed,  and  di- 
rect the  driver  to  slacken  the  same,  and  if  he 
knew  and  appreciated  the  danger  of  a  collision 
in  time  to  avert  it  by  promptly  warning  the 
driver,  it  was  his  duty  to  do  so." 

We  find  no  request  for  any  more  siieciflc 
}r  different  instruction  upon  this  point  The 
law  was  given  to  the  Jury  substantially  as 
announced  in  Rogers  v.  P.  Ry.  t.  &  P.  Co., 
66  Or.  244,  251,  134  Pac  9,  and  In  Tonseth 
V.  P.  Ry.  L.  &  P.  Co.,  70  Or.  341,  141  Pac. 
868. 

[6]  Upon  a  motion  for  a  new  trial  defend- 
ant showed  by  affidavit  that  at  a  former 
trial  of  this  cause  before  another  Judge  the 
plaintiff  did  not  press  his  claim  for  loss  of 
services  of  the  wife,  and  defendant  now  con- 
tends that  he  was  precluded  from  introduc- 
ing evidence  upon  this  point  at  the  second 
trial.  There  appears  to  have  been  no  order 
of  the  court  made  at  the  first  hearing  in  re- 
gard to  the  pleading.  No  showing  was  made 
upon  the  second  trial  by  which  the  court 
would  be  informed  as  to  the  procedure  at 
the  first.  Defendant  speculated  upon  the 
verdict  of  the  Jury  and  raised  a  question  as 
to  the  condition  of  the  pleadings  after  the 
rendition  thereof.  The  failure  of  the  plain- 
tiff to  sustain  the  second  cause  of  action  or 
a  waiver  thereof  at  the  first  trial  did  not 
preclude  him  from  putting  in  evidence  in 
support  of  the  same  npon  the  second  trial. 
The  new  trial  is  had  Just  as  though  there 
ha'd  never  been  a  previous  one.  14  E2ncy.  PI. 
&  Pr.  992;  Dows  v.  Swett,  127  Mass.  364; 
Deiermann  v.  Bemls  Bros.  Bag  Co.,  144  Mo. 
App.  474,  129  S.  W.  229;  Murphy  v.  Gillum, 
79  Mo.  App.  564;  Star  Bottling  Co.  v.  Lou- 
isiana Purchase  Exposition  Co.,  240  Mo.  634, 
144  S.  W.  776. 

From  an  examination  of  the  record  we  find 
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no  error  therein.    The  Judgment  of  the  dr- 
calt  court  Is  therefore  affirmed. 

McBRIDE,  C.  J.,  and  MOOBB  and  Hc- 
CAMANT,  JJ.,  concur. 

(97  Wash.  202)  ■=— — 

ANDERSON  ▼.   ANDERSON.      (No.   1413&) 

(Supreme  Court  of  Washington.    July  5,  1917.) 

1.  Divorce    ®=»245(3)— Pbocekdinos    Subsx- 
qvENT  TO  Decree. 

After  decree  of  divorce  and  alimony  Is  enter- 
ed the  filing  of  a  petition  for  modiiication  of  the 
decree  in  the  origmal  suit  is  contrary  to  proper 
practice,  since  it  is  a  separate  action. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  694.] 

2.  Divorce    ©=152— Decree— Vauditt. 

A  decree  of  divorce  stands  upon  no  higher 
ground  than  a  decree  in  any  other  suit  or  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  514.] 

3.  Divorce  ®=3l64  —  Decree— Modification. 

While  the  court  in  granting  a  divorce  may 

reserve  the  right  to  modify  the  decree,  in  the 

absence  of  such   reservation   it  has  no   power 

'  thereafter  to  do  so,  and  retains  no  supervisory 

control  to  be  exercised  at  will. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  533-540.] 

4.  Divorce  «=»164— Decbex— MoDincATion. 

In  suit  to  modify  a  decree  of  divorce  on  the 
ground  of  fraud,  where  the  court  found  there 
was  no  fraud,  it  had  no  jurisdiction  either  to 
set  aside  the  existing  decree  or  to  modify  it 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  633-540.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Suit  by  Mary  A.  Anderson,  by  her  guard- 
lan,  Frances  A  Roberts,  against  John  S.  An- 
derson. From  the  decree  rendered,  defend- 
ant appeals.  Reversed  and  remanded,  with 
instructions. 

Frank  B.  Hammond,  of  Seattle,  for  appel- 
lant 

CHAD  WICK,  J.  [1]  On  the  16th  day  of 
July,  1915,  Mary  A,  Anderson  waa  divorced 
from  ber  husband,  John  S.  Anderson.  A  de- 
cree was  entered  granting  to  the  plaintiff 
certain  property  and  $15  a  month  alimony 
for  the  care  and  support  of  a  minor  child. 
Some  time  thereafter  Mrs.  Anderson  was 
adjudged  to  be  an  Insane  person,  and  the 
custody  and  guardianship  of  the  child  was 
transferred  to  the  father,  John  S.  Anderson, 
by  the  Juvenile  court  Frances  A.  Roberts 
was  appointed  guardian  of  Mary  A.  Ander- 
son, and  has  filed  a  petition  in  the  original 
action,  alleging  that  the  defendant  was  guilty 
of  fraud  In  procuring  the  decree  of  divorce 
in  that  he  concealed  property  of  great  value 
and  which  In  equity  should  be  shared  with 
bis  former  wife.  The  filing  of  a  petition 
In  the  original  suit  is  contrary  to  the  practice 
as  defined  by  our  former  decisions.  An  at- 
tack upon  a  Judgment,  for  fraud  In  Its  pro- 


curing, by  petition  Is  the  Inception  of  a  sep- 
arate independent  action.  Roberts  v.  Shel- 
ton,  21  Wash.  427,  58  Pac  676;  Cooper  v. 
Cooper,  83  Wash.  85,  145  Pac:  66. 

The  court,  however,  entertained  the  peti- 
tion t»  modify  the  decree,  and  over  the  ob- 
jection of  the  appellant  beard  the  evidence 
offered  by  the  petitioner.  Notwithstanding 
an  affirmative  finding  that  appellant  had 
been  guilty  of  no  fraud  or  concealment  in  the 
procuring  of  the  decree  of  divorce  was  made, 
the  court  found  that  Mary  A.  Anderson  was 
entitled  to  and  should  receive  from  the  de- 
fendant $15  a  month,  to  be  paid  to  her  guard- 
ian, and  that  he  should  pay  off  and  discharge 
the  lien  of  a  certain  mortgage  upon  the  prop- 
erty which  had  been  theretofore  decreed  to 
his  divorced  wife. 

[2]  A  decree  of  divorce  stands  npon  no 
higher  ground  than  a  decree  In  any  other  suit 
or  proceeding.  The  court  so  held  In  Ruge  v. 
Ruge,  165  Pac  1063,  saying: 

"We  must  disabuse  our  minds  of  the  thought 
that  there  is  any  peculiar  mystery  attaching  to 
decrees  of  divorce  and  alimony  merely  because 
they  are  such.  But  if  they  and  their  incidents 
are  to  be  treated  differently  from  ordinal?  judg- 
ments and  decrees,  it  must  be  so  because  of  some 
scientifically  and  logically  sound  basis  upon 
which  they  can  be  considered  as  exceptions  to 
the  general  rules." 

[3)  Divorce  decrees  are  considered  to  be 
within  an  exception  to  the  general  rules  gov- 
erning the  stability  of  Judgments,  in  that 
the  court  may  specifically  withhold  its  Juris- 
diction to  modify  a  decree  to  meet  the  chang- 
ed conditions  of  the  parties  or  property,  or 
when  the  welfare  of  a  minor  child  Is  Involv- 
ed. If  the  divorce  decree  is  absolute  and 
does  not  come  within  the  above-mentioned 
exceptions,  "there  is  no  power  In  the  court 
to  modify  or  alter  it  to  meet  the  changed 
conditions."  Ruge  v.  Ruge,  supra.  When 
a  decree  absolute  is  once  entered,  the  rights 
of  the  parties  are  to  be  measured  and  de- 
termined as  those  of  ordinary  litigants,  strip- 
ped of  that  element  of  sentimentality  which 
too  often  enters  Into  and  becomes  a  part  of 
a  decree  of  divorce.  Hector  v.  Hector,  51 
Wash.  434,  99  Pac.  13;  Dolby  t.  Dolby,  160 
Pac.  950.  The  court  does  not  retain  a  re- 
visory or  supervisory  control  to  be  exercised 
at  will  or  within  the  limit  of  Juridical  dis- 
cretion because  the  parties  have  theretofore 
been  husband  and  wife. 

We  understand  the  rule  to  be,  and  there 
is  no  exception  to  It  as  far  as  we  are  advised, 
that  a  court  cannot  upon  petition  or  motion 
and  by  subsequent  order  amend  or  modify  its 
decree,  unless  the  right  so  to  do  is  reserved. 
A  court  has  Jurisdiction  to  vacate  a  decree, 
and  to  enter  another  decree  under  certain 
conditions  enumerated  and  within  the  time 
limit  fixed  by  statute.  A  court  of  equity  will 
also  take  Jurisdiction  to  set  aside  a  decree 
on  the  ground  of  fraud  practiced  upon  the 
parties  or  npon  the  court,  but  before  the 
court  has  Jurisdiction  to  proceed  to  modif)- 
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the  old  or  to  enter  a  new  decree,  it  mnst 
set  a^ide  Its  former  decision  upon  some 
groand  recognized  either  in  law  or  equity. 

[4]  The  ground  upon  which  the  respondent 
In  this  case  predicates  her  right  to  vacate 
the  decree  Is  that  fraud  was  practiced.  The 
court  found  there  was  no  fraud  and  grant- 
ing the  right  to  proceed  by  petition  in  the 
original  cause,  it  follows  that  it  bad  no  Ju- 
risdiction to  either  set  aside  the  existing  de- 
cree or  to  modify  It  upon  a  subsequent  hear- 
ing. The  law  governing  Is  sufficiently  dis- 
cussed in  Wagner  v.  Northern  Life  Ins.  Co., 
70  Wash.  210,  126  Pae.  434,  44  L.  R.  A.  (N. 
S.)  338,  and  Forsyth  t.  Dow,  81  Wash.  137, 
142  Pac.  400. 

The  Judgment  of  the  court  below  is  re- 
versed. Remanded,  with  instructions  to  dis- 
miss the  petition. 

MORRIS  and  WEBSTER,  JJ.,  concur. 
ELLIS,  C.  J.,  concurs  in  result. 

(97  Wash.  199) 

APPLJETON  V.  APPLBTON.    (No.  13824.) 
(Supreme  Court  of  Washington.    July  5,  1917.) 

1.  Divorce  «=>171— Effect  of  DeniaIt— Sub- 
sequent Action. 

A  decree  denying  the  bnsband  divorce,  and 
granting  the  wife  separate  malDtenance,  while 
res  judicata  as  to  matters  occurring  between 
the  parties  up  to  that  time,  is  not  a  bar  to 
suit  for  divorce  for  subsequent  occurrences. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  564-658.] 

2.  Divorce  €=»37(15)— Abandonmert. 

Refusal  by  wife,  granted  separate  mainte- 
nance, of  husband's  good-faith  offer  of  reconcili- 
ation and  request  to  return,  constitutes  aban- 
donment, if  continued  for  statutory  period. 

[Ed.  Note.— For  other  cases,  see  IMvorce,  Cent 
DiJB.  I  122.] 

8.  Divorce  •s>147  — Abandonment— Good- 
Faith  Offe»^-Qoe»tion  of  Faot. 
The  good  faith  of  an  offer  of  reconciliation 
and  request  to  return  made  by  husband  to  wife, 
granted  special  maintenance,  relative  to  con- 
tinuod  refusal  constituting  abandonment,  is  a 
question  of  fact  which  can  only  be  determined 
on  trial. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  489-192,  493.] 

Department  L  Appeal  from  Superior 
Oourt,  Spokane  County;  Bruce  Blake,  Judge. 

Action  by  Wilbur  H.  Appleton  against  Ade- 
laide Appleton.  From  on  adverse  Judgment, 
plaintUC  appeals.  Reversed  and  remanded 
for  new  trial. 

Robertson  &  Miller  and  Rosenhanpt  & 
Grant,  all  of  Spokane,  for  appellant  Mer- 
rltt,  Lantry  &  Merritt,  o£  Spokane,  for  re- 
spondent 

MORRIS,  J.  Appeal  from  a  Judgment  dis- 
missing the  complaint  in  an  action  for  di- 
vorce. The  complaint  after  stating  the  Ju- 
risdictional facts  alleged  that  the  parties 
hereto  had  not  Uved  together  for  a  period  of 
tbree  years ;  that  in  the  month  of  June,  1914, 


an  action  for  divorce  was  started  by  the 
wife,  the  husband  filing  an  answer  (tnd  cross- ' 
complaint ;  that  the  wife  thereupon  withdrew 
her  complaint  for  a  divorce  and  asked  for 
separate  maintenance;  that  upon  the  hear- 
ing the  wife's  prayer  for  separate  mainte- 
nance was  granted  and  a  divorce  denied  the 
husband  upon  his  cross-complaint  It  was 
further  alleged  that  the  parties  had  quarrel- 
ed repeatedly  before  the  commencement  of 
the  first  action  in  1914,  and  that  owing  to 
such  repeated  quarrels  rendering  life  burden- 
some to  the  plaintiff  the  parties  could  no 
longer  live  together  as  husband  and  wife. 
At  the  hearing  the  complaint  was  amended  to 
the  effect  that  shortly  after  the  entry  of  the 
separate  maintenance  decree  in  June,  1914, 
the  plaintiff  in  good  faith  called  upon  the  de- 
fendant and  requested  her  to  return  to  him ; 
that  she  refused  to  do  so.  Upon  the  hearing 
motion  was  made  for  dismissal  of  the  action 
on  the  ground  that  the  complaint  was  insuffi- 
cient to  support  a  decree  of  divorce.  This 
motion  was  granted  by  the  lower  court  seem- 
ingly upon  the  theory  that  the  separate  mainr 
tenance  decree  of  June,  1914,  was  res  Judi- 
cata. 

[1]  That  decree  was  undoubtedly  res  Judi- 
cata as  to  all  matters  occurring  between  the 
parties  up  to  that  time.  It  was  also  conclu- 
sive of  the  fact  that  appellant  was  in  fault, 
and  because  of  such  fault  respondent  was  en- 
titled to  live  separate  and  apart  from  him. 
Loeper  v.  Ix>eper,  81  Wash.  454,  142  Pac. 
1138.  In  so  far  as  tSe  complaint  sought  to 
review  the  issues  of  the  former  suit.  It  was 
undoubtedly  bed  and  subject  to  attack,  it 
was  good,  however,  as  to  allegations  of  mis- 
conduct occurring  subsequent  to  the  entry  of 
the  first  decree.  That  decree  could  not  bar 
subsequent  misconduct  on  the  part  of  either 
party,  and  any  such  conduct  falling  within 
the  statutory  grounds  for  divorce  would  en- 
title the  party  not  at  fault  to  commence  di- 
vorce proceedings. 

[2]  This  complaint  alleged  that  subsequent 
to  the  entry  of  the  separate  maintenance  de- 
cree the  appellant  in  good  faith  requested 
the  respondent  to  return  to  him;  that  she  re- 
fused, desiring  to  live  apart  from  him  under 
the  order  of  separate  malnt«uince.  In  deter- 
mining the  sufficiency  of  the  complaint  It 
must  be  accepted  that  the  husband  was  honest 
In  his  intention  to  remedy  his  fault,  and  that 
the  offer  of  reconciliation  and  request  to  re- 
turn was  made  in  good  faith  with  an  honest 
intention  to  abide  thereby,  and  that  the  wife 
deliberately  refused.  The  question  then  Is, 
When  a  wife,  living  separate  and  apart  from 
her  husband  because  of  his  fault,  deliberately 
refuses  to  return  to  him  when  repenting  of 
his  error  he  seeks  reconciliation  and  requests 
her  return,  does  such  refusal  constitute  aban- 
donment if  continued  In  for  the  statutory  pe- 
riod of  one  year?  We  think  It  does.  Ho<9er 
V.  IHooper,  34  N.  J.  Eq.  93 ;   McMullin  v.  Mc- 
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MuUln,  123  CaL  663,  60  Pac.  664;  Jerolaman 
<  y.  Jerolaman-  (N.  J.  Cb.)  64  Atl.  166;  Schrae- 
der  V.  Schraeder,  26  lU.  App.  524;  JcAnson  t. 
Johnson,  125  111.  610,  16  N.  E.  891;  Briggs 
V.  Briggs,  24  «.  C.  377 ;  Walker  r.  Lalghton, 
31  N.  H.  111. 

13]  The  good  faith  of  the  appellant's  offer 
Is  a  question  of  fact  which  can  only  be  de- 
termined upon  hearing.  Musgrave  v.  Mua- 
grave,  185  Pa.  260,  39  AtL  961.  The  law  la 
Inclined  to  encourage  reoondUatlons  and  the 
resumption  of  the  marital  relation  between 
estranged,  spouses.  In  enforcing  this  rule  It 
has  been  held  that  not  only  will  the  refusal 
of  a  good-faith  offer  to  resume  the  broken  re- 
lation put  the  refusing  party  in  actionable  de- 
fault, but  that  It  will  defeat  the  enforcement 
of  orders  and  decrees  of  separate  mainte- 
nance. Bishop,  Marriage  and  Divorce,  { 
1639;  Almond  t.  Almond,  4  Rand.  (Va.)  662, 
16  Am.  Dec.  781 ;  Kenley  ▼.  Kenley.  2  How. 
(Miss.)  761.  The  allegations  of  this  com- 
plaint were  sufficient  to  bring  appellant  with- 
in the  rule,  and  the  cause  should  have  been 
heard  upon  Its  merits  upon  this  one  Issue. 
Reversed  and  remanded  for  new  trial. 

ELLIS,   C.   J.,   and  MOUNT  and  OHAD- 
WIOK,  JJ.,  concur. 

<»7  Wath.  14$) 

SANBORN  V.  DENTLEJR.    (No.  13971.) 
(Supreme  Court  of  Washington.   June  22, 1917.) 

1.  Plzadiho  «=s»321— Bill  of  Pabticulabs— 
Abilitt  to  Furwish. 

In  an  action  for  the  aggregate  value  of  medi- 
cines furnished  during  several  months,  allegation 
ift  amended  complaint  that  the  exact  amount  of 
medicine  given  at  each  visit,  or  its  value,  could 
not  be  positively  ascertained  or  stated,  did  not 
excuse  plaintiff  from  furnishing  a  bill  of  partic- 
ulaM,  in  view  of  Rem.  Code  1915.  $  284,  pro- 
viding unless  the  plaintiff  in  an  action  upon  an 
account,  after  demand,  furnishes  a  verified  bill 
of  particulars  of  the  items,  he  is  precluded  from 
giving  evidence  thereof. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  f  973.] 

2.  Tendeb  «=>2ft— Deposit  in  Cotjbt  — Er- 

FECT. 

Where  defendant  deposited  an  amount  in 
court  which  he  admitted  was  due  plaintiff,  he 
could  not  question  plaintifTs  right  to  recover  on 
the  ground  that  plaintiff  was  not  a  qualified  phy- 
sician. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  li  88-92,  95.] 

,^.  Tendeb  ®=>26  —  Deposit  in  Coubt  —  Ef- 
fect. . 
Defendant,  by  making  a  deposit  in  court  un- 
der Rem.  Code  1915,  |  486,  admitted  plaintiff's 
cause  of  action  as  to  the  amount  deposited. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  H  88-92.  95.] 

4.  Witnesses  «=»165  —  Tbanbactionb  with 
Subsequent  Incompetent. 
Under  Rem.  Code  1015,  i  1211,  excluding 
evidence  of  a  party  in  interest  as  to  any  trans- 
action had  by  him  with  a  person  since  deceased 
or  insane,  plaintifTs  account  book  was  not  in- 
admissible. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  687.] 


5.  Depositions  «=366  —  Objtectioiis  to  Evi- 
dence—Fajltjbe  to  Make. 
Where  defendant  was  present  at  the  taking 
of  a  deposition,  and  allowed  secondary  evidence 
to  be  received  without  crtijection,  he  is  precluded 
thereafter  from  raising  such  question. 

[Ed.  Note.— For  other  cases,  see  DepositiMis, 
Cent  Dig.  I  146.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Caiffotd,  Judge. 
Action  by  E.  A.  Sanborn  against  Grant 
A.  Dentler,  aa  guardian  of  the  estate  of 
Benjamin  F.  Woodman,  an  insane  person. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Judgmait  modified  and  affirmed  con- 
ditionally, with  costs  to  appellant 

Grant  A.  Dentler,  of  TaoMna,  for  appel- 
lant Rickabau^  &  McElroy,  of  Tacoma. 
for  respondent 

HOLCOMB,  J.  In  this  action  respondent 
sued  upon  an  account  to  recover  $3,500  for 
medical  services  and  medicines  fumirfied  to 
Mr.  and  Mrs.  Benjamin  F.  Woodman,  citizens 
of  Washington,  while  sojourning  in  the  state 
of  Massachusetts.  A  verdict  was  rendered 
for  ♦2,000.  Motions  for  nonsuit  at  the  oon- 
clusl<»i  of  plaintiff's  case,  and  for  a  new 
trial  after  verdict,  were  made  and  denied. 

The  services  alleged  to  have  been  per- 
formed covered  a  period  extending  from  about 
October  1,  1911,  to  April  7, 1912.  Mrs.  Wood- 
man died  about  January  26,  1912,  while  be- 
ing treated  In  Massachusetts,  and  shortly 
after,  April  7,  1912,  Mr.  Woodman  returned 
to  Washington,  and  thereafter  was  adjudged 
to  be  Insane,  and  the  appellant  was  appointed 
his  guardian.  This  suit  was  Instituted 
against  the  guardian  of  the  estate  of  the 
Insane  person.  Respondent  alleged  in  his 
original  complaint  that  the  services  were 
to  be  rendered  and  medicines  furnished  to 
Mr.  and  Mrs.  Woodman  under  a  sort  of  spe- 
cial employment  by  Mr.  Woodman  to  render 
such  services  and  attend  to  Woodman  and 
wife  at  any  and  all  times,  to  the  exdusion  of 
all  other  business,  and  that  such  services 
were  so  rendered  and  medicines  so  furnished, 
and  that  by  reason  thereof  the  services  were 
lumped  In  the  sum  of  $3,500,  which  was  in- 
tended to  cover  all  the  physician's  time,  medi- 
cines furnished,  and  consultations.  It  was  al- 
so alleged  that  respondent  left  a  practice  at 
Somerville,  Mass.,  and  that  the  greater  por- 
tion of  the  services  rendered  for  Mr.  and  Mrs. 
Woodman  were  in  the  city  of  Boston,  requir- 
ing much  time  in  going  to  and  from  Somer- 
ville to  attend  the  patients  In  Boston. 

Shortly  after  the  institution  of  this  action 
appellant  deposited  with  the  clerk  of  tlie 
court  the  sum  of  $761.55,  and  notified  respond- 
ent thereof,  and  that  the  same  was  deposited 
under  the  provisions  of  section  486,  Rem. 
Code,  tiubsequently  appellant  moved  to  re- 
quire the  respondent  to  make  his  complaint 
more  specific,  which  motion  the  court  granted. 
Respondent  then  served  and  filed  an  amended 
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comitoliit,  setting  ont  In  detail  each  and 
erery  visit  made  to  Mr.  an.  Mrs.  Woodman, 
and  eacb  and  every  otber  service  performed, 
and  tbe  valne  thereof,  and  set  out  In  para- 
in^pta  7'Of  the  amended  complaint  a  very  long 
list  of  medicines  alleged  to  have  been  fur- 
nlsbed  the  patients,  alleging  ther^n  that  the 
exact  amount  of  medicines  given  at  each  visit, 
or  Its  valne,  cannot  be  positively  ascertained, 
but  that  from  two  to  six  prescriptions  for 
both  Benjamin  F.  Woodman  and  his  wife 
were  made  up  from  the  medicines  specified, 
and  that  the  fair  value  of  such  medicines 
cannot  be  given  for  each  visit,  but  would 
aggregate  In  excess  of  $500,  compounded 
and  delivered.  Appellant  thereupon  moved  to 
strike,  or.  In  the  alternative,  to  make  more 
specific  paragraph  7  of  the  amended  com- 
plaint, by  stating  what  medldne  and  the 
quantity  thereof  plaintiff  furnished  Benjamin 
Woodman,  and  what  medldne  and  the  quan- 
tity thereof  he  furnished  the  wife  of  Benja- 
min Woodman,  upon  each  visit  to  them,  and 
what  was  the  fair  and  reasonable  value  of  the 
medicine  furnished  at  eacb  such  visit  to 
either  or  both  of  them.  This  motion  the  court 
denied,  and  this  Is  one  of  the  errors  relied 
upon  by  appellant 

[1]  It  la  contended  by  respondent  that  the 
requiring  of  a'  bill  of  particulars  Is  a  matter 
of  discretion  with  the  court,  and  that  re- 
spondent was  excused  from  furnishing  the  bill 
of  particulars  of  these  Items  under  the  alle- 
;;atlon  In  connection  therewith  that  the  exact 
amount  of  medldne  given  at  each  visit,  or 
its  valne,  could  not  be  positively  ascertained, 
and  that  the  fair  value  of  sudi  medldne 
given  each  visit  could  not  be  stated.  It  Is 
true  that  in  many  cases  the  requirement  of  a 
bin  of  particulars  Is  a  matter  of  discretion 
with  the  court ;  but  under  ourprtictlce,  under 
iiecdon  284,  Bem.  Code,  when  an  account  Is 
sued  npcm,  unless  the  party,  within  10  days 
after  demand  therefor  In  writing  by  the  ad- 
verse party,  shall  deliver  to  the  adverse  party 
a  verified  blU  of  particulars  of  the  items  of 
the  account,  he  Is  precluded  from  giving  evi- 
dence thereof,  and  In  case  an  Itemized  ac- 
coont  stated  is  defective  the  court  may  order 
a  farther  account.  It  was  shown  at  the  trial 
that  tbe  respondent  kept  an  account  book 
wltb  all  Us  accounts  shown  therein,  and 
that  tbe  particular  items  of  account  with  Mr. 
and  Mrs.  Woodman  were  kept  in  that  book 
in  the  ordinary  course  of  business,  together 
with  other  accounts,  and  all  the  items  of  the 
visits  and  memoranda  as  to  the  nature  of  the 
aliments  with  which  the  patients  were  suffer- 
ing were  kept  therdn. 

In  Plummor  t.  Wdl,  15  Wash.  427,  46  Pac. 
648,  we  held  that  an  allegation  in  connection 
wltb  tbe  bin  of  particulars,  to  the  effect  that 
It  was  impossible  for  the  party  relying  there- 
on to  comply  with  the  order  of  the  coort  any 
better  than  he  had  already  done,  or  to  make 
the  bill  of  parOculars  any  more  miedfic  on 
tbe  points  directed  In  tbe  order  of  tbe  court. 


furnished  no  excuse;  and  it  was  stated  that 
the  bill  of  particulars  furnished  was  InsufD- 
lent,  and  "its  insuffidency  cannot  be  excused 
upon  tbe  ground  that  plaintiff  kept  no  books 
and  cannot  specify  the  services  or  state  tbeir 
value.  He  assumed  the  burden  of  so  doing 
when  he  brought  his  action  in  the  present 
form.  •  •  •  The  failure  to  keep  an  ac- 
count of  these  services  is  the  fault  of  the 
plaintiff,  and  he  must  suffer  for  it,  if  any 
one.' "  Again,  in  Moore  v.  Schamlkow,  48 
Wash.  664,  94  Paa  117,  it  was  said: 

"In  B  mercantile  account,  or  in  any  account 
which  is  made  up  of  several  and  distinct  items, 
it  ie  proper  for  the  court  to  require  that  tbe 
value  of  each  article  be  separately  stated.  So 
also  a  physician,  since  he  bases  the  value  of 
his  services  on  the  number  of  visits  made  the  pa- 
tient or  the  number  of  prescriptions  given  him, 
may  be  required  to  set  out  in  his  bill  of  items 
the  charge  made  for  each  visit,  or  each  prescrip- 
tion." 

It  certainly  was  as  possible  for  respond- 
ent to  Itemize  the  quantity  and  value  of  the 
medicine  furnished  by  him  at  each  visit,  when 
making  his  entries  in  his  book,  as  it  was  for 
him  to  Itemize  the  number  and  length  of  his 
visits,  the  nature  of  tbe  otber  services  per- 
formed by  him,  and  the  kind  of  medicines 
furnished.  If  he  could  not,  he  is  the  one  who 
should  suffer.  Under  the  statute  hereto- 
fore quoted  we  think  his  evidence  as  to  the 
amount  and  value  of  the  medldnes  furnished 
should  have  been  excluded  for  his  failure  to 
furnish,  upon  demand,  a  bill  of  particulars 
thereof. 

[2]  There  was  no  evidence  furnished  by  re- 
spondent that  be  was,  at  the  times  mentioned 
In  his  amended  complaint,  a  regularly  quali- 
fied and  practidng  physician  In  the  state  of 
Massachusetts.  For  this  reason  appellant 
claims  that  a  nonsuit  should  have  been  grant- 
ed, since  it  was  necessary  for  respondent  to 
prove  his  qualifications  to  practice  in  order 
to  recover.  Respondent  testified  by  deposi- 
tion that  he  had  practiced  In  tbe  state  of 
Massachusetts  something  more  than  40  years. 
It  Is  contended  that  by  tbe  laws  of  Washing- 
ton respondent  could  not  recover  without 
proving  that  he  was  admitted  and  licensed  to 
practice.  While  this  may  be  true,  it  must 
be  considered  that  appellant,  by  depositing  a 
sum  of  money  which  he  admitted  to  be  due 
to  respondent,  admitted  that  respondent  was 
entitled  to  recover  something  as  a  physidan, 
having  sued  as  a  physidan,  and  that  appel- 
lant is  not  now  in  a  position  to  urge  that 
failiwe  of  proof. 

[3]  In  this  connection  It  is  contended  by 
appellant  that  tbe  deposit  is  not  the  same  as 
a  tender.  In  order  to  avoid  the  force  and 
effect  <^  tbe  law  relating  to  a  tender,  as 
stated  In  Young  v.  Borzone,  26  Wash.  4,  66 
Pac.  135, 421.  There  It  was  held  that  a  plea  of 
tsider,  with  payment  into  court,  conclusively 
admits  plaintiff's  cause  of  action  as  to  the 
amount  tendered.  In  what  respect  a  deposit 
in  court  for  the  benefit  of  tbe  plaintiff  Is 
different  from  a  tender  appellant  does  not 
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make  entirely  dear,  nie  law  provides  that 
a  tender  made  before  action  and  the  bringing 
of  the  amount  of  the  tender  Into  court  entitles 
the  defendant  to  recover  all  costs  of  suit  if  the 
allegations  In  regard  to  tender  be  found  true ; 
and  the  statute  (section  486,  Bern.  Code), 
requiring  deposit  in  court,  provides  that  the 
defendant  in  any  action  pending  may  at  any 
time  deposit  with  the  clerk  of  the  court  for 
the  plalntUf  the  amount  which  he  admits  to 
be  due,  together  with  costs  that  have  accrued, 
and  notify  the  plalntlS  thereof;  and  if  plaln- 
tUf shall  refuse  to  accept  the  same  in  dia- 
diarge  of  the  action,  and  shall  not  afterwards 
recover  a  larger  amount  than  that  deposited 
with  the  \derk,  exclusive  of  interest  and 
costs,  he  shall  pay  all  costs  that  may  accrue 
from  the  time  the  money  was  deposited. 
This  is  simply  a  provision  for  making  tender 
by  paying  Into  court  after  the  action  has  been 
commenced,  and  by  the  terms  of  the  statute 
Itself  It  amounts  to  an  admission  that  there 
is  the  amount  due  that  has  been  deposited. 
This  has  the  same  effect  as  a  tender,  strictly 
considered,  of  admitting  that  the  plaintiff  is 
entitled  to  recover  In  some  sum.  It  does  not 
admit  that  the  contract  is  as  alleged  by  plain- 
tiff, or  that  the  basic  measure  of  recovery 
is  as  alleged.  Toung  v.  Boizone,  supra. 
This  contention  we  consider  untenable. 

It  is  next  contended  that,  under  the  pro- 
visions of  section  1211,  Rem.  Code,  excluding 
evidence  of  a  party  in  interest  as  to  any 
transaction  had  by  him  or  any  statement 
made  to  him,  when  suing  a  deceased  or  Insane 
person,  all  the  evidence  of  appellant  as  to 
transactions  between  him  and  B.  P.  Wood- 
man, the  Insane  person,  should  have  been  ex- 
cluded. The  testimony  of  respondent  was 
taken  in  Massachusetts  by  deposition.  The 
testimony  as  to  the  nature  of  the  employment 
of  respondent  was  taken  by  depositions  of 
other  witnesses,  and  the  evidence  thereof 
given  by  respondent  in  his  deposition  was 
excluded  at  the  trial.  Respondent  testified  to 
his  account  book,  and  read  therefrom  the 
items  of  the  account  kept  by  him  In  the  book. 
Appellant  himself  was  there  present,  acting 
as  attorney  for  himself  and  his  ward.  He 
conducted  the  cross-examination  of  the  wit- 
ness at  the  taking  of  the  deposition.  The  dep- 
osition shows  that  he  examined  the  book 
and  questioned  respondent  as  to  certain  en- 
tries he  found  therein,  and  during  the  cross- 
examination  the  following  questions  and  an- 
swers were  made: 

"Qnestion:  Doctor,  you  kept  a  book,  didn't 
you,  of  the  visits  ana  services?  Answer:  Yes. 
Q.  And  in  testifying  In  your  direct  examination 
in  reference  to  these  services  and  what  you  did, 
yon  read  from  that  book?  A.  Tea.  Q.  You 
have  that  book  with  you?  A.  Yes;  right  here. 
6.  And  in  that  book  you  kept  other  accounts  be- 
sides this?  A.  Yes.  Q.  And  In  direct  examina- 
tion you  also  read  from  certain  memorandums 
as  to  the  afflictions  and  diseases  with  which  Mr. 
and  Mrs.  Woodman  were  suffering?  A.  Yes. 
Q.  The  memorandums  were  made  at  the  time 
you  observed  the  sickness?  A.  Yea;  not  all  at 
once,   as  there  were  conditions  as  they   went 


aI<Hig.    Q.  As  the  oonditioBS  developed  yon  made 
additions?     A.  Yes." 

During  the  direct  examination  of  respond- 
ent, at  the  taking  of  the  deposition,  in  an- 
swer to  a  question  be  said: 

"These  are  the  original  entries  from  my  book, 
and  I  have  a  right  to  read  these." 

He  then  proceeded  to  read  the  Items  con- 
tained in  his  book. 

[4]  It  Is  thus  shown  that  the  book  waa 
proiterly  qualified,  and  would  have  been  ad- 
mitted In  evidence,  under  the  rule  announced 
by  this  court  in  Ah  How  v.  Furth,  13  Wash. 
550,  43  Pac.  639.  Appellant,  being  there  pres- 
ent at  the  taking  of  the  deposition,  made  no 
objection  to  the  reading  of  the  contents  of 
the  book  into  evidence  in  the  deposition,  and 
did  not  call  for  the  annexation  of  the  book 
to  the  deposition  as  an  original  exhibit.  At 
the  trial  he  objected  to  the  reading  of  any 
of  the  answers  given  by  respondent,  and  a 
great  deal  of  the  testimony  given  by  respond- 
ent, not  constituting  strictly  the  reading  of 
entries  found  In  the  book,  was  excluded; 
the  court  saying  that  the  statute  seemed  to 
draw  the  line  at  anything  that  a  deceased  or 
insane  person  might  dispute,  if  living  or  sane. 

It  is  contended,  however,  that  the  court 
afterwards  frequently  permitted  answers  of 
the  respondent  to  questions  wh'lch  constitut- 
ed lo  a  great  extent  testimony  as  to  transac- 
tions had  by  him  with  Mr.  Woodman. 
Among  other  things  the  following  is  com- 
plained of:  Bespondent  was  asked,  "For 
what  purpose  did  Mr.  Woodman  call  at  hla 
office?"  This  was  objected  to  at  the  trial,  on 
the  gronnd  that  the  plaintiff  was  disqualified 
to  testify  to  any  conversation  or  transaction 
with  Mr.  Woodman.  The  objection  was  over- 
ruled and  the  answer  was  read  as  follows: 
"To  get  me  to  examine  him  and  prescribe  for 
him."  The  question  then  followed:  "Did  you 
make  an  entry  In  your  book  of  that  charge?" 
The  answer  was  "Yes."  This  Is  the  most 
nearly  objectionable  of  any  of  the  testimony 
of  the  respondent  by  deposition  that  was  ad- 
mitted by  the  court.  This  ruling  was  made 
by  the  court  Just  prior  to  his  ruling  that 
nothing  could  be  read  and  considered  by  the 
Jury,  except  the  entries  from  the  book  tes- 
tified to  by  the  respondent.  In  view  of  this 
we  do  not  think  It  material,  or  that  it  prob- 
ably Influenced  or  prejudiced  the  Jury  in  any 
way  as  evidence  which  they  considered  which 
was  Incompetent. 

In  the  Ah  How  Case,  supra.  It  was  held 
that  the  testimony  of  respondent  that  be 
worked  at  the  house  of  the  intestate,  and  as 
to  the  character  of  the  work  performed  by 
him,  was  not  testimony  in  relation  to  a  trans- 
action had  by  him  with,  or  any  statement 
made  to  him  by,  sadi  intestate.  "Such  tes- 
timony related  solely  to  acta  of  the  witness 
alone  and  was  entirely  competent"— dtlng 
authorities.  For  the  same  reason  we  con- 
sider that  the  testimony  by  depositlan  of  this 
respondent,  which  was  admitted)  came  wlth- 
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In  the  same  rule.  These  book  entries,  to- 
gether with  other  corroboratiiig  testimony  In- 
dependent of  the  respondent's  testimony,  cov- 
ered every  material  feature  of  respondent's 
case  sufficiently  to  entitle  him  to  recover 
something  In  his  action. 

[61  Nor  do  we  think  that  the  objection  of 
appellant  to  the  testimony  of  respondent  as 
to  his  book  entries,  by  reading  them  into  the 
deposition.  Instead  of  producing  the  book,  can 
now  avail  him.  Be  stood  by  and  permitted 
entries  In  the  book  to  be  read  into  the  evi- 
dence at  the  tailing  of  the  deposition  at  a 
▼ery  great  distance  from  the  scene  of  trial. 
If  he  bad  then  objected  to  the  secondary  evi- 
dence, or  demanded  the  annexation  of  the 
liook  to  the  deposition,  the  question  might 
bave  been  obviated.  The  rule  is  well  estab- 
lished that,  if  a  party  present  at  the  takins 
of  a  deposition  allows  secondary  evidence  to 
be  received  without  objection,  he  Is  precluded 
thereafter  from  raising  such  questions.  6 
Enc.  Pi.  &  Pr.  pp.  688,  599. 

We  find  no  other  error  In  the  record,  suffi- 
cient to  Justify  a  reversal,  except  the  error 
as  to  the  bill  of  particulars.  That  was  a 
substantial  and  prejudicial  error,  and  would 
Justify  a  reversal.  We  believe,  however,  that 
Justice  will  be  done  to  both  parties  if  re- 
si)ondent  be  allowed  to  remit  from  the  ver- 
dict the  sum  of  $500  covered  by  the  para- 
graph in  bis  complaint  concerning  the  fur- 
nishing of.  medicines,  and  allow  the  recovery 
to  stand  for  the  remainder  of  $1,500,  with  in- 
terest and  the  costs  below. 

It  is  therefore  ordered  that,  if  respondent 
shall  remit  the  sum  of  $500  from  the  recov- 
ery below  within  SO  days,  the  Judgment  shall 
stand  for  the  sura  of  $1,500,  with  interest 
from  June  26,  1916,  and  the  costs  In  the  court 
below.  If  respondent  shall  fail  and  refuse 
so  to  remit  within  the  time  specified,  a  new 
trial  shall  be  granted.  Appellant  will  recover 
costs  of  appeaL 

ELLIS,  C.  J.,  and  MOUNT,  PABKER,  and 
FULLERTON,  JJ.,  concur. 


(97  Wash.  170) 

KULI/INS   et  aL  v.   ALVEOLAR  DENTAL 
CO.  et  aL    (Na  13947.) 

(Supreme  Court  of  Waaliington.    Jane  29, 1917.) 

1.  Physicians   and    Surgeons   ^=>18(11)   — 
Dentists— Defective  Work— Liability. 

Patient  of  a  dentist  who  was  caused  great 
pain,  suffering,  and  inconvenience  by  tlie  in- 
stallation of  defectively  made  and  improperly 
fitted  teeth  could  recover  for  the  pain  and  suffer- 
ing. 

[Ed.   Nota — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  |  46.] 

2.  PlITSICTAKS    AND     SCRGEONS    €=>18(11)    — 

Damages— ExcxssiVK  Damages. 
Patient  of  a  dentist  who '  was  given  defec- 
tive   and    poorly    fitting    teeth    and    caused    to 
endure  great  pain  and  suffering  was  properly 


allowed  the  cost  of  the  teeth  and  $70  general 

damages. 

[Ed.  Note. — For  other  cases,  see  Physiciasi 
and  .Surgeons,  Cent  Dig.  |  46.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Mrs.  Patrick  Mulllns  and  bus- 
band  against  the  Alveolar  Dental  Company 
and  another.  Judgment  for  plaintifFs,  and 
defendants  appeal.    Affirmed. 

John  F.  Murphy,  of  Seattle,  for  appellants. 
Philip  Tworoger,  of  Seattle,  for  respondents. 

CHADWICK,  J.  The  respondent  Mrs.  Pat- 
rick MuUins  was  attracted  by  an  advertise- 
ment of  the  appellant  Alveolar  Dental  Com- 
pany, of  which  appellant  R.  T.  Royal  Is 
manager,  and  contracted  with  it  to  make  for 
her  a  set  of  upper  and  lower  teeth  according 
to  a  peculiar  process  or  system  of  which  the 
company  claims  to  be  proprietor.  The  con- 
tract price  for  the  work  was  $280.  Mrs.  Mul- 
llns paid  $100  at  the  time  of  entering  huto 
the  contract,  and  $180  when  the  work  was 
finished.  The  work  .was  guaranteed  to  be 
satisfactory  and  to  give  satisfaction  during 
the  term  of  the  life  of  the  patient  The  pro- 
cess employed  by  the  dental  company  Is  to 
make  a  set  of  teeth,  without  plates,  and  to 
fasten  it  to  such  teeth  or  roots  of  teeth  as 
may  l>e  in  the  mouth.  Instead  of  bridging 
intervening  spaces  the  structure  is  supported 
by  resting  it  upon  what  is  called  a  saddle, 
which  fits  closely  over  and  alpng  the  alveola 
ridge,  with  a  concave  surface. 

When  the  work  was  completed,  Mrs.  Mul- 
llns objected  to  it  as  unsightly,  but  was  per- 
suaded by  the  manager  of  the  company  that 
everyttiing  would  be  all  right  when  she  had 
accustomed  herself  to  the  use  of  the  teeth. 
She  returned  to  her  home  at  North  Yakima. 
After  a  few  weeks  the  teeth  became  loosened 
from  their  supports.  In  the  meantime  she 
had  sufiTered  great  pain,  and  had  been  re- 
duced to  an  extremely  nervous  condition, 
and  was  unable  to  attend  to  her  household 
duties.  She  again  came  to  Seattle,  where 
appellants  removed  the  upper  teeth.  With- 
out relating  the  intervening  details,  Mrs. 
MuUins  went  to  another  dentist,  who  removed 
the  lower  set  of  teeth,  allayed  the  inflamma- 
tion in  the  gums,  and  made  for  her  upper 
and  lower  teeth  according  to  the  methods 
more  generally  employed  in  the  profession 
of  dentistry. 

Mrs.  MuUins  brought  this  action,  her  hus- 
band Joining,  to  recover  the  amount  paid 
for  the  work  and  damages  for  pain  and  suf- 
fering. After  a  trial  by  the  court  without 
Jury,  findings  were  made  allowing  $280,  the 
amount  paid  by  Mrs.  Mulllns,  and  $70  general 
damages. 

It  is  contended  that  the  testimony  does  not 
support  the  findings.  We  tUnk  the  testi- 
mony is  ample  to  show  that  the  work  did 
not  meet  the  representations  of  the  defend- 
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ants;  that  the  teeth  were  unsatisfactory 
and  unsightly,  and  by  reason  of  the  fact 
that  the  saddle  fits  down  closely  upon  the 
alveola  ridge,  allowing  food  to  accumulate, 
which  could  not  be  readily  removed,  thus 
causing  fermentation  and  irritation  and  the 
breath  to  become  fetid  and  foul,  unsanitary. 

[1,  2]  But  It  la  contended  that  in  any  event 
respondents  arc  not  entitled  to  recover  for 
pain  and  suffering.  If  the  testimony  of  the 
respondent  Mrs.  Mullins  is  to  be  believed, 
and  we  find  no  reason  in  the  record  for  dis- 
believing it,  we  think  that  the  trial  Judge  was 
well  within  the  bounds  of  moderation  when 
he  fixed  the  sum  of  970  as  general  damages. 
We  find  no  reason  for  disallowing  this  item 
of  damages. 

Appellants  c<xitend  that  respondents  have 
been  permitted  to  recover  upon  a  theory  not 
advanced  or  set  out  In  thrir  complaint,  and 
dte  authorities  holding  that  this  will  not 
be  permitted.  It  may  be  true  that  respond- 
ents failed  in  their  proof  with  reference  to 
some  particular  Item  suggested  In  the  com- 
plaint, but  they  sustain  the  complaint  in 
all  other  things,  and  were  entitled  to  re- 
cover. The  testimony  is  of  course  confiict- 
ing,  but  we  think  It  preponderates  in  favor 
of  respondents. 

The  Judgment  is  affirmed. 

ELLIS,  C.  3.,  and  MORRIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(«7  Wash.  190) 

STATE  ex  rel.  NATIONAL  BANK  OF  TA- 

COMA  V.  CITY  OF  TACOMA  et  al. 

(No.  14121.) 

(Supreme  Court  of  Washington.    June  30, 1917.) 

1.  MUNICIPAI.  COBPOBATIONS  €=557— PoWKBB. 

Municipalities  have  only  such  power  as  is 
expressly  delegated  by  the  state. 

[Ed.    Note.— For   other   cases,   see   Municipal 
Corporations,  Cent  Dig.  {{  144,  148.] 

2.  Municipal  Corporations  «=»950  —  Locai. 
Improvements— Payment  of  Bonds, 

The  law  providing  that  bonds  issued  for  pay- 
ment of  local  municipal  improvements  shall  be 
payable  only  out  of  the  local  improvement  fund, 
and  that  there  shall  be  no  claim  thereon  against 
the  city,  but  that  in  case  of  nonpayment  the 
only  remedy  of  the  holder  shall  be  by  enforce- 
ment of  the  assessments,  the  city,  notwithstand- 
ing any  ordinance  to  that  effect,  cannot  be  re- 
quired to  pay  them  out  of  any  other  fund,  and 
itself  enforce  the  assessments. 

[Ed.   Note. — For  other  cases,   see  Municipal 
(Corporations,  Cent.  Dig.  SS  902-910.] 

3.  Municipal  Corporations  ^3169  —  Sxatb- 
UENTs  OF  Officers— Etfkct  o«  City. 

No  statement  by  a  councilman  and  dty 
treasurer  to  one  buying  local  improvement  bonds 
from  the  contractor  that  under  an  ordinance  the 
city  would  take  them  over  and  enforce  the  as- 
sessments, if  they  were  not  paid  from  the  local 
improvement  fund,  could  bind  the  city. 

[Ed.  Note. — For   other  cases,   see   Municipal 
(Corporations,  Cent  Dig.  8  377.] 


Department  2.  Appeal  from  Superior 
Court,  Pierce  CJounty;  C.  M.  Easterday, 
Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  National  Bank  of  Tacoma,  against  the 
City  of  Tacoma  and  others.  From  an  ad- 
verse Judgment,  relator  appeals.     Affirmed. 

Hayden,  Langhorne  &  Metzger,  of  Tacoma, 
for  appellant.  U.  E.  Harmon  and  Frank  M. 
Camahan,  both  of  Tacoma,  for  respondents. 

HOLCOMB,  J.  Upon  sustaining  a  demur- 
rer to  the  application  of  the  relator  for  a 
writ  of  mandate  directed  to  the  city  of  Ta- 
coma and  certain  of  Its  officers,  the  court 
dismissed  the  action,  and  the  relator  appeals. 

The  facts  as  set  forth  in  the  application  for 
the  writ,  together  with  an  amending  stipula- 
tion, are,  in  substance,  as  follows:  On  Oc- 
tober 6,  1909,  the  dty  of  Tacoma  initiated 
local  Improvement  district  No.  693  having 
for  its  object  the  improvement  by  planking 
and  guttering  the  road  in  an  outlying  sec- 
tion of  the  city.  The  improvement  district 
was  regularly  created  and  the  improvement 
duly  completed  and  accepted.  In  part  pay- 
ment of  the  contract  price  the  dty  caused  to 
be  issued  and  delivered  to  the  contractor  64 
bonds  of  the  local  improvement  district,  ag- 
gregating $6,312.30.  These  bonds  were  Is- 
sued pursuant  to  dty  ordinances  Nos.  1388, 
3923,  and  4164.  These  bonds  by  their  terms 
matured  August  9,  1915,  at  which  time  there 
remained  outstanding  and  unpaid  bonds  Nos. 
27  to  64,  inclusive,  which  are  now  and  were 
at  the  time  of  the  institution  of  this  action 
in  the  possession  of  the  relator.  There  Is 
not  now,  and  has  not  been  since  the  maturity 
01}  these  bonds,  auy  moneys  in  the  fund  of 
local  improvement  distrid  No.  693  to  be  ap- 
plied to  the  payment  of  the  bonds,  or  any  of 
them.  Previous  to  the  Initiation  of  this  im- 
provement the  dty  council  of  Tacoma  had  en- 
aded  Ordinance  No.  3377,  which  remains  un- 
amended and  unrepealed  by  any  express  or- 
dinance referring  and  relating  thereto.  This 
ordinance  is  entitled,  "An  ordinance  creating 
a  fund  to  be  known  as  'Local  Improvement 
Distrid  Surplus  Fund,' "  and  authorizing  the 
disposition  of  such  moneys,  and,  after  defin- 
ing what  shall  constitute  the  fund  and  pro- 
viding for  its  immediate  endowment  by  the 
transfer  to  it  of  the  surplus  moneys  remain- 
ing in  the  funds  of  the  several  improvement 
distrids  which  at  that  time  had  been  paid 
out  in  full,  contains  the  following: 

"Section  S.  That  no  moneys  shall  be  taken  or 
used  from  said  local  improvement  district  sur- 
plus fund,  except  under  the  following  condi- 
tions: (a)  When  the  date  has  expired  for  the 
final  caU  of  bonds  in  any  local  improvement  dis- 
trict of  the  city  of  Tacoma,  and  there  remains 
outstanding  any  bond  or  bonds  against  said  local 
improvement  distrid  on  account  of  an  insuffi- 
cient amount  of  money  in  the  local  improvement 
district  fund,  then  the  city  treasurer  shall  trans- 
fer from  the  local  improvement  district  surplus 
fund   to  such  local   improvement  district  fund 
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such  an  amonnt  as  shall  b«  needed  to  call  and 
retire  such  bond  or  bonds.  Said  bond  or  bonds, 
hoirever,  upon  the  redemption  as  above  provided, 
shall  be  assigned  to  the  city  of  Tacoma  and  re- 
tained b;  it  and  become  its  property,  and  shall 
not  be  canceled  or  cease  to  be  a  lien  ui>on  prop- 
erty in  the  local  improvement  district,  subject  to 
assessment  until  all  the  assessments  made  in 
tuch  district  have  been  paid  either  directly  or 
through  forecloeare  proceedings  on  behalf  of  said 
city." 

When  the  bonds  issued  In  local  Improve- 
ment district  No.  693  were  delivered  to  the 
contractor,  he  went  to  the  relator  accompa- 
nied by  Ray  Freeland,  then  one  of  the  city 
councilinen  and  city  treasurer.  To  induce  the 
bank  to  buy  the  bonds  Freeland  represented 
to  It  that  the  local  improvement  district  sur- 
plus fund  created  by  Ordinance  No.  3377  pro- 
vided a  guaranty  for  the  payment  of  the 
bonds  in  the  event  that  the  special  assess- 
ments levied  to  retire  the  bonds  should  fail 
to  provide  enough  funds  for  that  purpose, 
and  that  the  fund  was  created  for  the  express 
purpose  of  making  certain  the  ultimate  pay- 
ment of  local  improvement  district  bonds,  and 
particularly  of  those  issued  in  outlying  Im- 
provement districts,  and  that  the  fund  bad 
been  used,  and  was  then  being  and  would  be 
used,  to  pay  bonds  of  Improvement  districts 
which  remained  outstanding  after  the  date 
fixed  for  their  final  call,  in  cases  where  there 
were  InsuflScient  funds  In  the  local  Improve- 
ment district  fund  out  of  which  such  bonds 
should  have  been  paid  in  the  first  Instance. 
Belying  upon  these  representations  and  upon 
the  existence  of  the  local  Improvement  dis- 
trict anrplus  fund,  the  bank  purchased  the 
bonds.  They  reached  maturity,  and  the  last 
38  remained  unpaid.  At  that  time  there  were 
outstanding  previously  matured  bonds  of  but 
two, other  local  Improvement  districts,  to  wit, 
Kos!  701  and  542,  in  which  districts  the  to- 
tal outstanding  bonds  amounted  to  $5,200.  In 
the  meantime  by  Ordinance  No.  5192,  passed 
January  16,  1913,  the  city  had  transferred 
$10,000  from  the  local  improvement  district 
surplus  fund  to  the  general  fund.  That  ordi- 
nance is  also  set  out  in  full.  At  this  thne, 
and  in  fact  during  all  of  the  times  referred  to, 
there  was  and  still  remains  In  force  Ordi- 
nance No.  3201,  set  out  in  full,  which  in  brief 
provides  that,  wlKuever  any  money  is  by  or- 
dinance transferred  from  one  fund  of  the  city 
to  any  other  fund  of  the  city,  such  sums  so 
transferred  shall  be  by  the  proper  officers 
transferred  hack  to  the  original  fund  when- 
ever there  is  a  sufiJdent  amount  in  the  fund 
transferred  to  pay  back  the  amount  so  trans- 
ferred. When  these  bonds  reached  maturity 
and  wer^  unpaid,  the  relator  demanded  of  the 
dty  that  It  take  over  the  bonds,  using  the 
moneys  of  local  Improvement  district  sur- 
plus fund,  and  If  there  were  insufficient 
moneys  In  that  fund,  then  that  it  retransfer 
from  the  general  fund  all  or  a  sufficient  part 
of  the  $10,000  transferred  by  Ordinance  No. 
5102  to  the  general  fund  to  pay  the  bonds  and 


accrued  interest  The  demand  was  refused, 
and  this  action  resulted. 

The  contention  of  the  appellant  is  that  Or- 
dinance No.  3377,  creating  a  fund  to  be  known 
as  "Local  Improvement  District  Surplus 
Fund,"  created  a  rotating  fund  out  of  which 
the  bonds  of  the  several  local  Improvement 
districts  within  the  city  might  be  cared  for 
without  incurring  any  general  liability  upon 
the  part  of  the  dty,  and  without  subjecting 
the  Individual  bondholders  to  the  expense 
and  trouble  of  maintaining  an  action  of  fore- 
closure upon  the  particular  property  within 
the  district  which  had  suffered  default  in  the 
payment  of  the  assessment  levied  against  it ; 
that  it  provided,  In  efCect,  that,  so  long  as 
there  should  remain  after  the  discharge  of 
all  obligations,  bonds  or  otherwise,  surplus 
moneys  arising  from  the  excess  penalty  and 
interest  of  other  local  improvement  districts, 
the  dty  would  use  them  for  the  purchase  of 
defaulted  bonds  of  other  districts,  and  would 
Itself  undertake  the  collection  of  such  bonds 
In  the  manner  prescribed  by  law  and  relieve 
the  individual  bondholders  of  this  burden; 
that  at  the  most  It  contemplated  a  temporary 
transfer  from  the  local  Improvement  district 
surplus  fund  to  the  spedal  improvement 
district  fund  with  what  the  coundl  consider- 
ed an  assured  income.  It  is  also  asserted 
that  this  levy  was  intended  primarily  for  the 
benefit  of  owners  of  land  within  a  prospective 
local  Improvement  district  because,  by  the 
assurance  which  It  got  that  the  bonds  of  that 
district  would  be  paid  promptly  at  or  before 
maturity,  the  discount  commonly  figured  In 
all  contractors'  bids  could  be,  for  all  practi- 
cal purposes,  eliminated,  thereby  reducing  the 
cost  of  the  improvement,  and  secondarily  for 
the  benefit  of  the  dty  at  large  by  establishing 
and  maintaining  the  dty's  credit  and  good  will 
and  by  reducing  the  cost  of  all  similar  im- 
provements In  the  dty.  It  is  further  urged 
that  appellant  expressly  relied  on  the  offer 
contained  In  this  ordinance  and  paid  the  con- 
tractor for  his  bonds,  and,  when  their  maturi- 
ty was  reached  and  the  city  had  failed  to 
collect  the  several  assessments  provided 
therefor,  leaving  38  bonds  unpaid,4hat  It  had 
a  right  to  tender  said  bonds  to  the  city  with 
the  expectation  that  the  city  would  avail  It- 
self of  the  remedies  provided  by  It  and  pay 
the  moneys  due  thereon  to  the  appellant. 

Appellant  desires  it  to  be  espedally  noted: 
First,  that  it  does  not  sue  on  the  bonds  which 
It  holds,  or  seek  to  establish  any  liability 
therefor  on  the  part  of  the  dty  on  the  ground 
that  they  evidence  an  Indebtedness  of  the 
city ;  and,  second,  that  this  case  does  not  caU 
for  a  balance  of  the  equities  between  the 
general  city  taxpayer  on  the  one  hand  and 
the  relator  on  the  other,  aa  was  called  for 
In  German-American  Savings  Bank  v.  Spo- 
kane, 17  Wash.  315,  49  Pac.  542,  38  L.  R.  A. 
250,  and  that  this  case  Is  to  be  distinguished 
from  that;  that  the  relator  here  seeks  only 
those  moneys  to  which  the  dty  and  the  gener- 
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al  taxpayer  have  no  moral  rlgbt,  and  which, 
If  awarded  to  the  relator,  will  not  be  raised 
by  general  or  special  taxation. 

The  ordinance  (No.  3023)  creating  local  Im- 
prorement  district  No.  693,  contained  the  fol- 
lowing provision: 

"Out  of  said  fund  shall  be  paid  the  bonds.  In- 
terest thereon  and  the  entire  cost  of  said  im- 
provement, and  no  part  of  such  fund  shall  be- 
come the  property  of  the  city  of  Tacoma,  but 
shall  be  treated  as  a  special  trust  fund  for  the 
purpose  herein  indicated." 

Another  provision  therein  was  as  follows: 
"In  calling  for  bids  the  commissioner  of  pub- 
lic works  shall  state  that  the  contractor  doing 
the  work  shall  agree  to  accept  at  par  the  bonds 
issued  in  pursuance  of  this  ordinance  in  payment 
of  the  same,  and  shall  have  no  claim  whatever 
on  account  thereof  acroinst  the  city  of  Tacoma 
except  solely,  upon  said  bonds,  the  special  assess- 
meot  made  and  the  fund  hereby  created." 

This  ordinance  and  another  general  ordi- 
nance, enacted  by  the  city  of  Tacoma  and 
referred  to  as  Ordinance  No.  1388,  relating 
to  the  method  of  providing  for  special  im- 
provement district  assessments,  were  enacted 
in  strict  conformity  to  the  laws  of  the  state 
relating  thereto,  particularly  the  Acts  of 
1899  (Session  Laws,  pp.  334,  238,  which  laws 
provided  that  each  bond  Issued  under  the 
provisions  of  such  acts  should  provide  that 
the  principal  sum  therein  named  and  the  in- 
terest thereon  should  be  payable  out  of  the 
local  Improvement  fund  created  for  the  pay- 
ment of  the  cost  and  expense  of  such  im- 
provement, and  not  otherwise.  And  another 
section  provided  that  neither  the  holder  nor 
owner  of  any  bond  issued  under  the  authority 
of  the  act  should  have  any  claim  therefor 
against  the  city  by  which  the  same  was  Is- 
sued except  from  the  special  assessment 
made  for  the  Improvement  for  which  such 
bond  was  Issued,  but  his  remedy  In  case 
of  nonpayment  should  be  confined  to  the 
enforcement  of  snch  assessments;  and  a 
copy  of  this  section  should  be  plainly  wrI^ 
ten,  printed,  or  engraved  on  each  bond  so 
Issued.  Laws  1899,  p.  238,  i  0.  The  Legis- 
lature passed  a  further  act  In  1901  (Session 
Laws  1901,  p.  240,  {  10),  relating  to  special 
assessments  and  the  collection  thereof  and 
containing  similar  inhibitions.  The  Iwuds 
here  In  question  contained  a  copy  of  sec- 
tion 9  of  the  act  of  1899,  which  was  copied 
and  followed  In  Ordinance  No.  1388,  pro- 
viding for  special  assessments  In  local  im- 
provement districts. 

The  provisions  thereof  were  therefore  both 
impliedly  and  expressly  written  Into  and 
were  part  and  parcel  of  the  contract  evi- 
denced by  the  bonds. 

[1]  As  a  first  and  fundamental  proposition 
It  must  be  again  asserted  that  In  this  state 
municipalities  have  no  power  except  such  as 
is  expressly  delegated  by  the  state.  When 
that  power  Is  enlarged  or  when  It  Is  dimin- 
ished, the  power  of  the  municipality  exists 
and  dates  therefrom.  State  ex  rel.  McMan- 
nis  V.  Superior  Court,  92  Wash.  860, 1S9  Pac. 


[2]  The  special  fund  bonds  for  the  Improve- 
ment under  the  special  improvement  assess- 
ment were  not  obligations  against  the  city. 
Soule  v.  Ocosta,  49  Wash.  618,  95  Pac.  1083. 
Page  &  Jones  on  Taxation  by  Assessment, 
vol.  2,  tS  1505,  1506.  The  dty  had  no  power 
to  provide  for  the  payment  of  the  obligations 
of  the  Improvement  district  or  the  bonds  to 
pay  the  obligations  thereof  except  in  the 
manner  provided  by  law,  and  the  law  limited 
the  payment  to  the  assessments  against  the 
firoperty.  These  improvement  districts  are 
special  creatures  of  the  law,  and  each  of 
them  must  stand  by  Itself.  The  only  way  in 
which  a  deficiency  can  be  provided  for  in 
any  one  district  is  by  another  assessment  in 
each  case.  The  debit  In  one  fund  cannot  be 
offset  by  a  credit  In  another  fund.  Thayer 
V.  Grand  Rapids,  82  Mich.  298,  46  N.  W.  228. 

The  relator  stands  in  the  shoes  of  the  con- 
tractor for  whose  Jjeneflt  the  bonds  were  is- 
sued, and  has  only  the  same  rights  he  would 
have  had.  Hamilton,  Special  Assessments,  | 
720. 

The  relator  has  no  right  or  Interest,  so 
far  as  shown,  in  following  any  of  the  funds 
proposed  to  be  turned  into  the  fund  created 
and  to  be  known  as  "Local  Improvement 
District  Surplus  Fund,"  and  has  no  right  to 
compel  their  disposition  in  any  manner.  The 
situation  here  is  In  no  wise  similar  to  that 
governed  by  Chehalls  v.  Robinson,  87  Wasli. 
690,  152  Pac.  696,  cited  by  appellant  That 
was  a  case  of  the  property  owners  and  pay- 
ers of  the  sums  into  a  special  assessment 
fund,  who  had  paid  In  excess  of  the  amount 
that  conid  lawfully  be  collected,  following 
the  funds  they  had  paid  In  and  collecting  the 
excess  back. 

And  if  It  be  conceded,  as  argued  by  appel- 
lant, that  the  surplus  remaining  In  any  local 
Improvement  district  fund  after  payment  of 
the  obligations  outstanding  against  the  same 
Is  money  "subject  to  disposition  by  the  city 
as  it  shall  see  fit,"  it  does  not  avail  appellant 
If  the  funds  are  subject  to  disposition  as 
It  shall  see  fit,  the  city's  discretion  therein 
is  absolute  In  the  absence  of  fraud  or  arbi- 
trary mismanagement,  and  the  relator  can- 
not, by  mandate,  compel  the  disposition  there- 
of by  the  city.  The  relator  does  not  contend 
that  there  is  any  surplus  And  remaining  in 
local  improvement  district  No.  693.  On  the 
contrary  It  contends  that  there  was  a  deficit 
If  there  are  any  surplus  funds  arising  from 
other  local  Improvement  districts,  they  may 
belong  to  the  persons  Interested  in  those 
districts,  and  in  fact  a  subsequent  state  law 
(Laws  1909,  p.  387),  providing  for  the  repay- 
ment of  such  funds  to  the  payers-In  thereof; 
would  seem  possibly  to  have  impliedly  re- 
pealed the  ordinance  of  1908,  establishing  the 
local  improvement  district  surplus  fund  of 
Tacoma,  or  to  amend  that  ordinance  by  im- 
plication, 80  that  the  only  power  of  appll- 
I  cation  of  the  funds  deposited  therein  shall 
I  be  to  repay  the  payers-in  of  funds  of  local  int- 
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provement  districts  wbere  a  surplus  arose. 

[3]  Neither  has  appellant  an^  r{ght  to  rely 
upon  any  assurances  or  representations  made 
by  Freeland,  the  dty  treasurer  and  council- 
man, to  it  at  the  time  the  bonds  were  as- 
signed to  it  Freeland  was  but  one  dty  coun- 
cilman, and  was  also  dty  treasurer,  and  had 
]X)wers  and  duties  to  perform  in  eadi  capac- 
ity. He  could  not  transcend  his  duties  as 
city  treasurer  and  make  guaranties  on  behalf 
of  the  dty  which  were  beyond  his  powers  and 
duties.  He  conld  not  set  aside  the  provi- 
sions of  the  law  of  the  state  or  of  the  ordi- 
nances based  thereon.  Nor  did  any  one  have 
a  right  to  rely  upon  representations  which 
did  In  effect  so  do.  As  the  dty  councilman 
he  also  had  certain  powers  and  duties,  but 
as  such  he- could  not  bind  the  city  beyond 
its  corporate  powers,  nor  add  to  the  terms 
of  any  contract  It  had  made,  in  any  such  in- 
formal and  slnglehanded  manner  as  Is  here 
relied  upon.  Dlckerson  v.  Spokane,  35  Wash. 
414,  77  Pac.  730.  Neither  Freeland  as  one 
conndlman  nor  the  dty  couodl  itself  had 
authority  to  pass  an  ordinance  contrary  to 
the  proyisions  of  section  9  of  the  act  of  1899, 
which  provided  that  the  remedy  of  the  bond- 
holder in  case  of  nonpayment  should  be  con- 
fined to  the  enforcement  of  the  assessments. 

For  these  reasons  the  Judgment  is  afiSrmed. 

ELLIS,  C.  J.,  and  PULLERTON,  PAR- 
KER, and  MOUNT,  XT.,  concur. 


(97  Wub.  171) 

STATE  ex  p*l.  STONE  v.  SUPERIOR 

COURT,  SPOKANE  COUNTY, 

et  aL    (No.  14187.) 


(Supreme  (3oiirt  of  Washington. 
-    1917.) 


June  29, 


1.  Trial  «=>180— Motiows— DsyBCT. 

Where  a  cause  is  being  tried  to  a  jury,  and, 
at  the  conclusioD  of  the  plaintiff's  case,  there 
is  a  challenge  to  the  sufficiency  of  the  evidence 
and  a  request  for  the  discharge  of  the  jury,  and 
the  entry  of  a  judgment  in  favor  of  the  defend- 
ants, a  vital  issue  of  law,  not  of  fact,  la  present- 
ed to  the  trial  court  for  determination. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent. 
Dig.  S  405.] 

2.  Tbial  «=>180— Motions— Defect. 

After  the  challenge  to  the  sufficiency  of  the 
evidence  has  been  sustained,  even  though  no  for- 
mal jadgment  has  been  entered,  from  which  an 
appeal  could  be  prosecuted,  the  i>1aintiff  cannot 
thereafter  take  a  voluntary  nonsuit 

[Ed.  Note.— For  other  cases,  see  Trial,  C^nt 
Dig.  f  405.) 

8.  Mandamus  «=>3(3)— Functions— Writ. 

Mnndamus  will  issue  from  the  Supreme 
Court  to  compel  the  superior  court  to  perform  a 
legal  duty  when  there  is  not  a  plain,  speedy, 
and  adequate  remedy  at  law  under  the  specific 
provisions  of  Rem.  Code  1915,  §S  1014,  1015. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  10,  11,  16-19.] 

4.  Mandamus  €=>43— Functions— Wbit. 

Where  one  defendant  had  been  dismissed 
from  the  case  for  insufficieucy  of  evidence,  but 
there  was  subsequently  a  mistrial  owing  to  the 


misconduct  of  a  juror,  mandamns  would  issue  to 
compel  the  court  to  sign  a  formal  judgment  of 
dismissal  as  to  such  defendant 
_[Ed.  Note.— For  other. cases,  see  Mandamus. 
Cent  Dig.  ff  88,  89.]  • 

Original  application  for  mandamns  by  the 
State,  on  the  relation  of  Ada  A.  Stone, 
against  the  Superior  Court  of  Spokane  (boun- 
ty and  R.  M.  Webster,  as  Judge  thereof. 
Ordered  that  writ  issue. 

Nusum,  cnark  &  Nnznm,  of  Spokane,  for 
appellant  W.  B.  Mitchell  and  Skuse  &  Mor- 
rill, all  of  Spokane,  for  respondent 

11A.IN,  J.  This  Is  an  original  application 
in  this  court  for  a  writ  of  mandamus,  di- 
rected to  the  Honorable  R.  M.  Webster,  one 
of  the  judges  of  the  superior  court  for  Spo- 
kane county. 

The  facts,  as  shown  by  the  admitted  por- 
tions of  the  petition,  and  the  reply  thereto, 
the  these :  On  the  22d  day  of  March,  1907, 
there  came  on  for  trial  before  Judge  Web- 
ster and  a  Jury  an  action  in  which  Sarah 
Enright  was  plaintiff,  and  Henry  Madlgan 
and  Ada  Stone  Bringgold  were  defendants. 
The  complaint  In  that  action  alleged  a  con- 
spiracy, on  the  part  of  the  defendants,  to 
slander  the  plaintiff.  After  the  plaintiff 
had  closed  her  case  in  chief,  the  legal  suffl- 
dency  of  the  evidence,  as  to  the  defendant 
Mrs.  Bringgold,  was  challenged,  and  the 
court  was  moved  to  discharge  the  Jury,  and 
enter  a  Jud^ent  in  her  favor,  for  the  rea- 
son that  there  was  no  evidence  from  which 
the  Jury  could  find  that  she  had  been  a  party 
to  the  conspiracy  charged.  After  argument, 
this  motion  was  sustained  by  the  court. 
Thereafter  the  cause  proceeded  apiainst  Mad- 
lgan, the  other  defendant,  and,  during  a  sab- 
sequent  period  in  the  trial,  it  was  brought  to 
the  attention  of  the  trial  Judge  that  there 
had  been  certain  misconduct  on  the  part  of 
one  of  the  Jurors.  For  thla  reason  the  pro- 
cedure of  the  trial  was  arrested,  and  the 
Jury  discharged.  A  few  days  after  the  dis- 
charge of  the  Jury,  the  court  was  requested 
to  enter  a  Judgment  dismissing  the  action  as 
to  Mrs.  Bringgold,  which  request  was  denied, 
because  as  recited  in  the  return,  "there  was 
a  mistrial  of  said  cause,  and  on  account 
thereof  respondent  as  Judge  of  said  court 
has  refused  to  enter  any  Judgment  of  dls- 
mlRsal  as  to  said  defendant  Ada  Stone  Bring- 
gold." The  present  application  is  to  require 
the  trial  Judge  to  sign  the  Judgment  dismiss- 
ing the  action  as  to  Mrs.  Bringgold,  and  pre- 
sents the  question  whether,  as  a  matter  of 
law,  under  the  facts  stated,  she  was  entitled 
to  such  Judgment 

[1]  Where  a  cause  is  being  tried  to  a  Jury, 
and,  at  the  conclusion  of  the  plaintifTs  case, 
there  Is  a  challenge  to  the  sofflciency  of  the 
evidence  and  a  request  for  the  discharge  of 
the  Jury,  and  the  entry  of  a  Judgment  in 
favor  of  the  defendants,  a  vital  Issue  of  law. 
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not  of  fact,  Is  presented  to  the  trial  court  for 
determination.  See  BIdg.  Co.  t.  Dalton,  68 
Neb.  38,  93  N.  W.  930,  4  Ann.  Cas.  508. 

[2]  After  the  challenge  to  the  sufficiency 
of  the  evidence  has  been  sustained,  even 
though  no  formal  Judgment  has  been  entered, 
frcnn  which  an  appeal  could  be  prosecuted, 
the  plalntilT  cannot  thereafter  take  a  vol- 
untary nonsuit.  In  Dunkle  v.  Spokane  Palls 
&  N.  Ry.  Co.,  20  Wash.  254,  55  Pac.  51,  the 
plaintiff  having  introduced  his  evidence  and 
rested,  the  defendant  submitted  a  motion  to 
discharge  the  J1U7  and  for  Judgment  After 
argument,  the  motion  was  granted,  and 
thereupon  the  plaintiil  moved  to  dismiss  the 
action  without  prejudice,  which,  in  effect, 
was  a  motion  for  a  voluntary  nonsuit  It 
was  there  said : 

"We  are  agreed  that  at  any  time  prior  to  an 
adverse  decision  npon  such  a  motion,  the  plain- 
tiff hag  the  right  to  dismiss  his  action,  but,  when 
he  elects  to  submit  the  motion  for  judgment  to 
the  determination  of  the  court,  he  must  take  his 
chances  upon  such  determination,  and  a  subse- 
quent appiicaticm  to  dismiss  comes  too  late." 

[S]  A  writ  of  mandamus  will  issue  from 
this  court  to  the  superior  court  to  compel  the 
latter  to  perform  a  legal  duty  when  there  is 
not  a  plain,  speedy,  and  adequate  remedy  in 
the  course  of  law.  Rem.  Code,  !{  1014,  1015 ; 
State  ex  rel.  Gabe  v.  Main,  66  Wash.  381, 
119  Pac.  844. 

[4]  In  the  present  case,  the  trial  Judge,  as 
shown  by  his  return,  refused  to  sign  the  Judg- 
ment of  dismissal  as  to  Mrs.  Bringgold,  be- 
cause the  misconduct  of  a  Juror  had  resulted 
in  a  mistrial,  apparently  entertaining  the 
view  that,  there  being  such  a  mistrial,  the 
action  must  be  retried  48  against  both  of  the 
defendants.  The  cause  as  to  Mrs.  Bringgold 
was  submitted  to  the  court  upon  the  merits 
on  on  issue  of  law  when  the  challenge  to  the 
sufficiency  of  the  evidence  was  interposed. 
After  that  motion  was  decided  In  her  favor, 
she  had  no  further  connection  with  the  case. 
The  only  thing  that  remained  to  be  done, 
so  far  as  she  was  concerned,  was  the  signing 
of  a  formal  Judgment  which  would  dismiss 
her  out  of  the  action.  It  was  the  duty  of  the 
iconrt  to  so  dismiss  her,  and  to  require  the 
performance  of  this  duty,  the  writ  of  man- 
damus is  the  proper  remedy,  as  above  seen, 
providing  there  Is  not  a  plain,  speedy,  and 
adequate  remedy  by  appeal.  If  the  retrial 
should  proceed  against  both  of  the  defend- 
ants, presumably  the  transcript  df  the  evi- 
dence upon  the  former  trial  would  not  be 
used,  but  the  evidence  would  be  again  taken 
in  court  The  evidence  upon  the  first  trial 
might  not  be  sufficient  to  sustain  a  verdict 
against  Mrs.  Bringgold,  while  that  upon  the 
second  trial  would  be  sufficient  If  the  Judg- 
ment requested  should  be  entered,  the  plain- 
tiff would  have  a  right  to  appeal  therefrom, 
and  have  the  correctness  of  the  ruling  re- 
viewed. If,  upon  the  second  trial,  Mrs. 
Bringgold  should  be  again  dismissed  out  of 
the'  action,  the  plaintiff  would  have  a  right 


to  appeal  from  that  Judgment  If,  upon  sudi 
an  appeal,  this  court  should  be  of  the  opinion 
that  the  evidence  was  sufficient  to  carry  the 
question  to  the  Jury,  It  would  be  returned  for 
new  trial,  after,  upon  the  former  trial,  she 
had  been  dismissed  out  of  the  action  upon 
the  record,  whidi  neither  party  could  get 
before  this  court,  unless  the  trial  court  signs 
the  Judgment  requested.  Under  this  situa- 
tion, it  cannot  be  said  that  the  remedy  by 
appeal  is  adequate.  It  must  be  remembered 
that  this  is  not  a  case  where  the  trial  Judge, 
after  having  announced  a  decision  sustaining 
a  challange  to  the  sufficiency  of  the  evidence, 
subsequently  concluded  that  he  had  fallen 
into  error,  and,  for  that  reason,  refused  to 
sign  the  Judgment  of  dismissal.  Neither  is  It 
a  case  which  involves  any  element  of  dis- 
cretl<»L  on  the  part  of  the  trial  Judge.  The 
case  Involves  a  pure  question  of  law  as  to 
whether,  as  a  matter  of  legal  ri^t,  Mrs. 
Bringgold  was  entitled  to  a  formal  Judg- 
ment of  dismissal. 

There  is  a  line  of  cases  dted  in  the  brief 
of  the  attorneys  for  the  relator  whi<di  hold 
that,  in  an  action  tried  to  a  Jury,  where,  at 
the  conclusion  of  the  plaintiff's  case,  the  de- 
fendant moves  for  a  nonsuit,  or  challenges 
the  legal  sufficiency  of  the  evidence,  and  asks 
the  discharge  of  the  Jury,  and  the  motion  or 
diallenge  so  made  is  denied,  and  the  cause 
proceeds,  and  subsequently  a  mistrial  occurs, 
the  defendant  does  not  have  a  right  to  appeal 
and  have  reviewed  the  order  of  the  court,  di- 
recting a  retrial,  or  the  decisltm  of  the  court 
upon  the  motion  which  questions  the  suffi- 
ciency of  the  evidence  to  take  the  case  to 
the  Jury.  To  this  class  belongs  the  case  of 
Dossett  V.  St  Paul  &  Tacoma  Lumber  Co., 
28  Wash.  618,  69  Pac.  9.  There  a  motion 
for  nonsuit  was  made  and  overruled.  The 
trial  proceeded  by  the  introduction  of  the 
testimony  of  the  defendant,  and  was  sub- 
mitted to  the  Jtiry,  and  resulted  in  a  mis- 
trial on  account  of  the  inability  of  the  Jury 
to  arrive  at  a  verdict  The  appeal  was  there 
taken  from  the  order  directing  a  retrial, 
and  it  was  there  held  that  such  an  order 
was  not  the  granting  of  a  new  trial,  and 
therefore  not  appealable,  but  the  holding  in 
that  case  would  not)  support  a  denial  of  the 
writ  in  this  case.  Biere,  as  already  stated, 
Mrs.  Bringgold,  by  her  challenge  to  the  evi- 
dence, presented  to  the  court  a  vital  issue  of 
law,  whic^  was  decided  in  her  favor,  and  the 
only  reason  that  the  court  declines  to  enter 
the  formal  Judgment  is  because  of  a  misappre- 
hension as  to  the  legal  effect  of  the  subse- 
quent mistrial  as  against  the  other  defend- 
ant It  is  undoubtedly  the  rule  that  the  law 
does  not  favor  the  appeal  of  cases  by  piece- 
meal, but  this  rule  is  not  applicable  to  the 
facts  in  this  case. 

The  writ  will  issue. 

EliUS,  C.  J.,  and  HOIXX)MB  and  PAR- 
KER, JJ^  concur. 
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(97  Wash.  183) 

RIOKER  T.  OREGON-WASHINGTON  R.  & 
NAV.  CO.  et  aL    (No.  14037.) 

(Sapreme  Court  ot  Washington.     Jnne  30, 
1917.) 

1.  TbIAI.   «=>352(5)— SCBIOSSION    OT   ISSI7K»— 

Motion  to  Jurt. 
There  being  three  isaoea,  original  negligence, 
contributor;  negligence,  and  negligence  under 
the  last  chance  doctrine,  there  was  no  error  in 
sabmitting  all,  there  being  sufficient  evidence  for 
the  third,  and  there  being  no  request  to  rule  on 
the  others  separate!?,  but  only  a  motioD  for 
judgment  for  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  841.] 

2.  Railroads  <S=>351(22)  —  Cbobsino  Acci- 
dent—Last Clear  Chanoe. 

The  case  is  properly  submitted  nnder  the  last 
clear  chance  doctrine,  where  there  is  evidence 
warranting  belief  that  the  engineer  of  the  train 
which  at  a  crossing  ran  into  plaintiS's  traction 
engine  saw  or  in  the  exercise  of  reasonable  care 
should  have  seen  plaintiff  thereon  under  such 
circumstances  that  he  must  have  appreciated  the 
perU  in  which  plaintiff's  position  placed  him  in 
sufficient  time  to  stop  the  train  short  of  the' 
crossing,  and  negligently  failed  to  attempt  to 

do  80. 

(£M.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  %  1214.] 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;    A.  IS.  Rice,  Judge. 

Action  by  N.  Rlcker  against  the  Oregon- 
Washington  Railroad  &  Navigation  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Bogle,  Graves,  Merrltt  &  Bogle,  of  Seattle, 
for  appellants.  Forney  &  Ponder,  of  Cheballs, 
for  respondent. 

li'ARKER,  J.  The  plaintiff,  Rlcker,  seeks 
recovery  of  damages  which  he  alleges  re- 
sulted to  him  from  the  negligence  of  defend- 
ant railway  company  and  Dunlap,  one  of  its 
locomotive  engineers,  In  causing  one  of  its 
trains  to  collide  with  and  Injure  a  large  trac- 
tion engine  belonging  to  the  plaintiff  at  a 
crossing  near  the  northern  limits  of  the  dty 
of  CSiehalls.  Trial  in  the  superior  court  for 
Lewis  county  resulted  In  verdict  and  Judg- 
ment against  the  defendants,  from  which 
they  have  appealed  to  this  court, 

Tlie  railway's  double-track  main  line  runs 
approximately  north  and  south  through  Che- 
halla.  Its  north-bound  trains  run  avet  the 
east  track,  while  Its  south-bound  trains  run 
over  the  west  track.  The  street  crossing  in 
question  is  near  and  within  the  northern 
limits  of  the  dty  about  a  mile  north  of  the 
company's  depot.  A  spur  track  also  runs 
across  this  street  about  44  feet  east  of  the 
east  main  line  track.  A  person  upon  the 
crossing  at  the  spur  track  has  a  clear  and 
unobstructed  view  of  both  main  line  tracks 
to  the  south  for  a  distance  of  800  feet 
or  more.  As  one  approaches  the  main  line 
tracks  from  the  spur  track  his  vision  Is  very 
materially  lengthened  to  the  south.  This  is 
because  at  a  distance  of  about  800  feet  south 


from  the  crossing  the  tracks  curve  slightly 
to  the  east,  and  the  embankment  along  the 
east  side  of  the  right  of  way  ceases  to  ob- 
struct the  view  to  the  south  as  one  approach- 
es the  main  line  tracks.  Respondent  owns  a 
large  gasoline  traction  engine  capable  of 
attaining  a  speed  of  only  about  4  miles  per 
hour.  It  Is  operated  much  as  ao  automobile, 
and  apparently  is  as  easily  managed.  In  any 
event,  in  view  of  its  slow  speed,  it  is  ca- 
pable of  being  stopped  in  a  very  short  distance 
when  in  motion.  The  evidence  Indicates  that 
it  could  be  stopped  within  4  or  6  feet  even 
when  proceeding  at  its  greatest  speed.  About 
noon  of  the  day  in  question  respondent  ap- 
proached this  crossing  from  the  east  driving 
his  traction  engine.  Coming  to  the  foot  of 
the  hlll  and  the  spur  track,  he  observed  a 
train  approaching  from  the  north  on  the 
west  main  track.  He  then  stopped  his  en- 
gine with  the  rear  wheels  Just  west  of  the 
spur  track.  This  brought  the  front  of  his 
engine  within  30  feet  of  the  east  main  line 
track,  and  brought  plaintiff  himself  within 
40  feet  of  the  east  main  line  track.  He 
sajrs  be  could  then  see  along  the  main  line 
tracks  to  the  south  for  a  distance  of  "better 
than  900  feet."  While  waiting  there  for  the 
south-bound  train  to  pass  he  looked  to  the 
south  for  the  approach  of  any  train  from 
the  sonth  over  the  east  track,  being  the  one 
nearest  to  him.  He  continued  to  so  look  to 
the  south  for, the  approach  of  any  train  from 
that  direction  until  the  south-bound  train 
had  about  cleared  the  crossing,  and,  as  he 
claims,  then  not  seeing  any  train  approach- 
ing from  the  south,  he  turned  his  attention 
to  his  engine,  and  Immediately  started  it 
with  the  view  of  crossing  the  main  line 
tracks.  He  proceeded  at  a  speed  of  about 
3%  miles  per  hour  until  the  front  of  his  en- 
gine was  very  near  the  east  main  track,  not 
having  looked  to  the  south  while  so  proceed- 
ing. His  attention  was  then  attracted  by  the 
sharp  whistle  of  an  engine,  and,  looking 
up,  he  saw  an  engine  and  passenger  train 
approaching  from  the  south  over  the  east 
main  track.  He  Instantly  decided  that  he 
could  not  pass  over  the  east  main  track  vrith 
his  traction  engine  before  the  approaching 
train  would  reach  him,  so  he  stopped  his  en- 
gine with  the  front  wheels  resting  upon  or 
very  near  the  east  rail  of  the  east  track  and 
attempted  to  back  it,  but  was  unable  to  do 
so  before  the  train  struck  the  forward  part 
of  his  engine,  causing  the  damages  for  which 
he  here  sues  to  recover.  He  was  not  in- 
jured himself.  The  engine  of  the  train  ran 
511  feet  after  striking  his  engine. 

There  was  testimony  introduced  sufficient, 
we  think,  to  warrant  the  Jury  in  believing 
that  the  engineer  saw,  or  would  have  seen, 
had  he  been  exercising  proper  care,  respond- 
ent approaching  near  the  east  main  track 
with  his  heavy  slow-moving  traction  engine, 
and  appreciated,  or  should  have  appreciated. 
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the  fact  that  respondent  was  to  a  position  of 
peril  which  he  did  not  appreciate  and  .from 
which  he  would  not  be  able  to  extricate  him- 
self, when  the  engine  of  the  train  was  700  or 
800  feet  from  the  crossing;  that  the  steam 
was  not  shut  off  from  the  approaching  en- 
gine or  the  brakes  of  the  train  applied  until 
it  was  within  100  feet  or  less  of  the  cross- 
ing; and  that  the  train  could  have  been 
stopped  before  reaching  the  crossing  after 
the  engineer  saw,  or  In  the  exercise  of  proper 
care  should  have  seen,  respondent's  position 
of  danger  near  and  upon  the  main  line  cross- 
ing. The  evidence  indicates  ,that  the  train 
was  rmining  at  a  speed  of  between  25  and  30 
miles  an  hoar;  that  its  speed  had  not  ma- 
terially diminished  when  it  passed  over  the 
crossing;  and  that  np  until  within  100  feet 
of  the  crossing  its  speed  was  being  acceler- 
ated, so  that  Its  speed  was  probably  some- 
what less  at  a  point  700  or  800  feet  before 
reaching  the  crossing.  We  are  not  here 
stating  our  conclusions  as  to  what  the  facts 
are  in  these  particulars,  Imt  only  that  the 
cTldence  was  such  that  the  Jurors  as  reason- 
able persons  might  so  view  the  situation. 
This  is  as  far  as  we  are  permitted  to  go  in 
considering  the  facta. 

[1]  It  is  contended  by  counsel  for  appel- 
lants that  the  trial  court  erred  in  declining 
to  take  the  case  from  the  Jury  and  decide  as 
a  matter  of  law  that  respondent  could  not 
recover,  timely  motions  being  made  in  that 
behalf.  This  contention  is  rested  upon  the 
theory  that  the  evidence  was  not  sufficient  to 
support  any  finding  of  negligence  on  the  part 
of  appellants,  aside  from  their  liability 
under  the  rule  of  last  clear  chance ;  that  the 
evidence  conclusively  showed  that  respond- 
ent was  guilty  of  contributory  negligence; 
and  that  the  evidence  was  not  sufficient  to 
warrant  submission  of  the  cause  to  the  Jury 
under  the  last  clear  diance  rale.  The  ques- 
tions thus  raised  were  presented  to  the  trial 
court  by  motions  for  judgment  in  appellants' 
favor,  and  also  by  exceptions  to  those  por- 
tions of  the  court's  instructions  which  sub- 
mitted to  the  Jury  the  question  of  appellants' 
negligence  under  the  rule  of  last  clear  chance 
in  addition  to  the  question  of  appellants'  neg- 
ligence apart  from  that  rule  and  in  addition 
to  the  question  of  respondent's  contributory 
negligence.  There  were  no  requests  made 
in  appellants*  behalf  for  instructions  to  the 
iury  excluding  from  its  consideration  any  of 
these  questions,  except  as  the  motions  for 
Judgment  In  appellants'  favor  may  be  so  con- 
strued ;  but  those  motions  amounted  only 
to  a  general  objection  to  the  case  going  to 
the  jury  upon  any  theory.  In  other  words, 
counsel  for  appellants  did  not  ask  the  trial 
court  to  separately  rule  upon  the  question  of 
appellants'  negligence  apart  from  the  last 
clear  chance  rule,  respondent's  contributory 
negligence,  or  appellants'  negligence  under 
the  last  clear  chance  rule,  except  that  their 
exceptions  to  the  instructions  given  touching 
the  last  dear  chance  rule  may  be  construed 


as  a  request  for  a  separate  ruling  on  that 
question.  Thus  we  find  appellants  in  a  situa* 
tlon  whldi  may  be  likened  to  that  of  one 
who  demurs  generally  to  a  complaint  setting 
up  two  or  more  causes  of  action,  when  there 
will  necessarily  result  a  ruling  against  him, 
if  any  of  the  causes  of  action  are  geod  and 
properly  pleaded.  This,  we  will  assume  as 
we  proceed,  is  not  true  of  counsels'  exc^>tioa 
to  the  Instmctioa  submitting  to  the  jury  the 
question  of  appellants'  liability  under  the 
last  clear  chance  rule,  but  it  is  manifestly 
true  of  the  other  two  questions. 

The  facts  of  the  case  which  we  have  above 
summarized  seem  to  compel  the  conclusion 
that  the  evidence  was  not  sufficient  to  carry 
the  case  to  the  jury  upon  the  question  of 
appellants'  negligence  apart  from  the  last 
clear  chance  rule,  and  also  that  respondent 
was  guilty  of  contributory  negligence,  and 
that  if  these  were  all  the  questions  to  be 
decided  in  the  case  it  should  be  held  as  a 
matter  of  law  that  respondent  could  not  re- 
cover. We  shall,  however,  assume  rather 
than  decide  that  appellants  would  have  been 
entitled  to  have  both  these  questions  taken 
away  from  the  jury  had  separate  rulings  been 
asked  for  instead  of  or  in  addition  to  the 
motions  for  judgment  in  their  favor.  The 
court  might  have  committed  error  in  refus- 
ing to  take  these  questions  f^om  the  jury  had 
requests  therefor  been  made,  other  than  by 
their  motions  for  judgment,  and  still  not 
have  committed  error  in  refusing  to  take  the 
entire  case  from  the  jury,  since  the  question 
of  appellants'  negligence  under  the  last  dear 
chance  rule  was  still  to  be  decided.  Of 
course,  the  court  should  not  have  taken  that 
question  from  the  jury  if  the  evidence  called 
for  its  submission  simply  because  the  other 
two  questions  should  have  been  taken  from 
the  jury.  From  these  considerations  we 
think  it  follows  that  appellants  are  not  now 
entitled  to  a  reversal  of  the  judgment  and 
a  Judgment  in  their  favor  as  a  matter  of  law 
simply  because  the  trial  court  allowed  the 
questions  of  appellants'  negligence  apart 
from  the  last  clear  chance  rule  and  the 
question  of  respondent's  contributory  neg- 
ligence to  go  to  the  Jury,  if  we  shall  con- 
clude that  the  question  of  appellants'  negli- 
gence under  the  last  clear  chance  rule  was 
properly  submitted  to  the  jury.  Each  of 
these  three  questions  was  submitted  to  the 
jury  by  the  court's  instructions  in  a  sense  in 
the  alternative. 

[2]  We  come  now  to  the  real  problem  in 
the  case,  whldi  is:  Was  the  evidence  such 
as  to  call  for  the  submission  to  the  Jury  of 
the  question  of  appellants'  negligence  under 
the  last  clear  chance  rule.  That  we  may 
have  clearly  before  us  that  rale  and  the  con- 
ditions under  which  It  is  rendered  applicable 
as  a  test  of  a  defendant's  negligence,  the 
plaintiff  being  guilty  of  contributory  negli- 
gence, we  quote  from  two  of  our  decisions 
touching  that  subject. 

In  Nlcol  T.  Oregon-Washington  &.  tt  N. 
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CO.,  71  Wash.  409,  413,  128  Pac.  628,  630,  43 
I/.  R.  A.  (N.  S.)  174,  Jndge  Gose  speaking  for 
the  court,  said: 

"The  doctrine  of  last  clear  chance  is  applied 
perhaps  most  frequently  to  cases  where  the 
plaintilTs  negligence  has  terminated,  and  where 
the  defendant  thereafter,  in  the  exercise  of  rea- 
sonable care  and  owing  a  duty  to  exercise  it, 
should  have  discovered  the  peril  in  time  to  have 
prevented  an  injury.  It  has  also  often  been  ap- 
plied where  it  would  be  apparent  to  one  in  con- 
trol of  a  dangerous  agency,  if  exercising  reason- 
able vigilance,  that  a  traveler  is  unconscious  of 
bis  danger  or  so  situated  as  to  be  incapable  of 
self-protection;  and  in  such  cases,  if  the  one  con- 
trolling the  agency  could  have  averted  the  dan- 
ger by  exercising  reasonable  care  and  failed  to 
do  80_,  liability  follows.  It  is  based  upon  the 
principle  that  the  negligence  of  the  one  is  re- 
mote, and  that  the  negligence  of  the  other  is  the 
Eroximate  and  efficient  cause  of  the  catastrophe; 
e  having  the  last  clear  opportunity  of  prevent- 
ing It." 

In  Mosso  T.  Stanton  Co.,  75  Wash.  220,  227, 
134  Pac.  941,  944,  L.  R.  A.  1916A,  943,  Jndge 
Ellis,  speaking  for  the  court,  said: 

"The  appellant  dtes  certain  authorities,  most 
of  them  railroad  or  street  car  cases,  and  some  of 
them  cases  arising  on  injuries  to  trespassers 
on  railroad  tracks,  to  sustain  the  contention  that 
in  no  case  can  a  plaintiff  recover  where  his 
iregligence  continues  op  to  the  time  of  the  in- 
jury. The  authorities  cited  hardly  bear  that 
construction.  •  *  •  At  any  rate,  this  court 
has  held,  in  accordance  with  many  courts  and 
with  what  we  conceive  to  be  the  more  logical 
as  well  as  the  more  humane  rule,  that  where 
the  peril  of  a  traveler  on  the  highway  is  factually 
discovered  and  should  be  appreciated  by  the  op- 
erator of  a  street  car,  or  other  agency  of  danger, 
there  arises  a  new  duty  to  exercise  all  reasonable 
care  to  avoid  injury,  and  the  failure  to  exercise 
such  care,  if  it  results  in  injury,  will  render  a 
defendant  liable  notwithstanding  the  continu- 
ance of  the  plaintiff's  negligence  up  to  the  in- 
stant of  the  injury." 

These  views  of  the  rule  and  its  aDpUca- 
tlon  are  adhered  to  in  McKlnney  7.  Port 
Townsend  &  P.  S.  Ry.  Co.,  91  Wash.  887,  188 
Pac.  107. 

We  hare  seen  that  the  evidence  was  such 
as  to  warrant  the  Jury  In  believing  that  the 
engineer  saw  or  in  the  exercise  of  reasonable 
cane  should  have  seen  respondent  upon  bis 
traction  engine  under  such  circumstances 
that  he  must  have  appreciated  the  peril  In 
which  respondent's  position  placed  him  when 
the  train  was  700  or  800  feet  away,  that  the 
train  could  have  been  stopped  and  was  actu- 
ally stopped  within  a  distance  of  600  or  600 
feet,  and  that  the  engineer  was  negligent  in 
not  attempting  to  stop  the  train  within  such 
distance  that  be  could  have  brought  it  to 
a  stop  before  reaching  the  crossing.  We  con- 
cede that  this  becomes  a  very  close  question 
of  fact  under  the  evidence  in  this  case  and 
<Hie  which  were  we  sitting  upon  as  triers 
of' the  fact  rather  tlian  as  triers  of  the  law 
we  might  arrive  at  a  different  conclusion 
upon  than  that  which  the  jnry  did,  but  we 
cannot  say  under  all  the  facts  and  circum- 
stances of  this  case  that  there  is  not  room 
for  honest  difference  of  (pinion  among  rea- 
sonable minds  as  to  the  negligence  of  the 


engineer  in  not  stopping  tbe  train  before  it 
rea<died  the  crossing. 

Some  contention  is  made  touching  the  cor- 
rectness of  the  instructions  given  by  the 
court  other  than  those  relating  to  the  last 
clear  chance  rule.  We  are  quite  clear  that 
they  were  not  prejudicially  erroneous.  Wte 
think  the  law  was  fairly  stated  therein, 
though,  as  we  have  seen,  probably  the  ques- 
tions of  appellants'  negligence  apart  from  the 
last  clear  chance  rule  and  the  question  of  re- 
spondent's contributory  negligence  should 
have  been  taken  from  the  Jury  had  the  court 
been  requested  so  to  do.  The  only  complaint 
of  the  instruction  touching  the  last  clear 
chance  rule  is  that  that  question  should  not 
have  been  submitted  to  the  Jury. 

The  Judgment  is  affirmed. 

,  ELLIS,  C.  Jn  and  MOUNT  and  HOLCOMB, 
JJ.,  concur. 

(12  Okl.  Cr.  606) 
Ex  parte  BESHIRS.    (No.  2548.) 

(Criminal  Ourt  of  Appeals  of  Oklahoma.    Nov. 
11,  1915.) 

(SyUaJnu  hy  Editorial  Staff.) 

1.  Habeab  Corpus  «=>85(1)  —  Aduissioh  to 
Bail— Evidence. 

In  a  proceeding  by  petitioner  for  a  writ  of 
habeas  corpus  to  secure  his  admission  to  bail  on 
the  charge  of  homicide,  evidence  introduced  upon 
the  preliminary  examination  held  not  to  warrant 
denial  of  bail  on  the  ground  that  the  proof  was 
evident  or  the  presumption  great  that  a  capital 
offense  bad  been  committed,  but  to  indicate  that 
petitioner  was  guilty  only  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i{  77,  78.] 

2.  Homicide  $=>59 — IIamslauohtieb. 

Where  a  weapon  used  in  killing  a  person 
was  not  a  deadly  weapon,  the  killing  was  man- 
slaughter, unless  there  was  an  actual  intent  and 
premeditated  design  to  effect  death. 

[fM.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  83.] 

Petition  of  Aaron  Beshlrs,  Jr.,  for  writ  of 
habeas  corpus  to  be  let  to  bail  Petitioner 
ordered  admitted  to  balL 

McPherren  &  Cochran,  of  Durant,  for  pe- 
titioner. 

PER  CURIAM.  This  is  a  petition  for  writ 
of  habeas  corpus  by  Aaron  Beshirs,  Jr.,  to  be 
let  to  ball.  Petitioner  avers  that  he  is  un- 
lawfully imprisoned  and  restrained  of  his 
liberty  by  John  Phillips,  sheriff  of  Bryan 
county;  that  the  cause  of  such  restraint  la 
that  on  a  preliminary  examination  he  was 
held  to  answer  to  the  district  court  of  Bryan 
county  on  a  charge  of  murder.  Attached  to 
the  petition  is  a  copy  of  the  evidence  taken 
upon  the  preliminary  examination,  which 
shows  that  the  petitioner  is  a  boy  18  years 
of  age;  that  on  or  about  the  16th  day  of 
September,  1915,  the  petitioner  whil<'  In  au 
Intoxicated  condition  struck  the  deceased 
with  an  empty   bottle  once  upon  the  head. 
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from  the  effect  of  whlcb  blow  the  deceased 
died  the  following  day;  that  shortly  before 
the  bl^w  was  Inflicted  the  petitioner  and  the 
deceased  were  friendly;  that  nothing  was 
said  or  occurred  between  them  except  that 
the  petitioner  as  he  rode  along  behind  Walter 
Smith,  the  deceased,  said  In  substance  that 
the  brother  of  the  deceased  had  tiled  to 
whip  petitioner,  but  could  not  do  so,  and 
that  petitioner  could  whip  them  both. 
[1]  In  petitioner's  affidavit  he  states: 
"That  at  the  time  it  is  claimed  that  he  Btruck 
the  said  Walter  Smith  with  a  bottle  affiant  had 
no  intention  of  inflicting  any  injury  of  any  kind 
on  him,  and  at  no  time  had  any  intention  of  kill- 
ing the  said  Walter  Smith,  or  causing  him  any 
bodily  injury." 

The  question  to  be  determined  In  this  case 
Is  whether  under  the  evidence  Introduced 
upon  the  preliminary  examination  the  proof 
Is  evident  or  the  presumption  great  that  a 
capital  offense  has  been  committed  by  the 
petitioner  as  to  preclude  him  from  being  re- 
leased on  ball. 

[2]  The  weapon  used  in  the  killing  was 
not  a  deadly  one,  and  where  the  weapon  so 
used  in  killing  a  person  is  not  one  likely  to 
kill,  the  killing  Is  manslaughter,  unless  there 
was  an  actual  intent  and  premeditated  de- 
sign to  effect  death. 

On  the  undisputed  facts  in  this  case  we  are 
of  the  opinion  that  the  petitioner  is  entitled 
to  balL  It  is  therefore  ordered  by  the  court 
that  petitioner  be  admitted  to  bail  In  the 
sum  of  115,000,  bond  to  be  conditioned  as  by 
law  required,  said  bond  to  be  approved  by 
the  clerk  of  the  district  court  of  Bryan 
county. 

(U  Okl.  Cr.  699) 

WlliCOX  ▼.   STATE.     (No.  A-30M.) 

(Criminal    Court    of    Appeals    of    Oklahoma. 

July  10,  1917.) 

(Svllahut  hv  the  Court.) 

1.  IWDfCTMENT  AND    INFOKMATION   ®=allO(3)— 

IiANOUAOE  OF  Statute— Elements  of  Of- 
fense. 
The  information  must  contain  a  statement 
of  the  acts  constituting  the  offense,  and  it  is 
not  sufficient  to  charge  the  offense  in  the  words 
of  the  statute,  when  the  particular  circum- 
stances of  the  offense  charged  are  necessary  to 
constitute  a  complete  offense. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {$  291-294.] 

2.  Oriminai.  Law  «=970(7)— Sxifficienot  or 

iNnlCTMEST^MOTlON  IN   ARREST. 

The  information  charged  that  defendant 
"then  and  there  willfully,  unlawfully,  knowing- 
ly, feloniously,  and  without  justifiable  and  ex- 
cusable cause,  and  with  the  intent  then  and 
there  on  the  part  of  him  the  said  S.  W.  to  do 
great  bodily  harm  to  another,  to  wit,  the  said  T. 
S.,  with  a  dangerous  weapon,  to  wit,  a  daw 
hammer,  contrary  to,"  etc.  Held,  that  the  in- 
formation was  insufficient  to  charge  defendant 
with  assault  with  a  dangerous  weapon  with  in- 
tent to  do  bodily  barm,  as  against  the  motion 
in  arrest  of  judgment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2454.] 


3.  AesAUM  AND  Battery  «=>95— "Danger- 
ous Weapon"— Claw  Hakkeb. 
A  claw  hammer  cannot  be  said  as  a  matter 
of  law  to  be  a  ''dangerous  weapon"  without  ref- 
erence to  the  manner  of  its  use. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  141. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dangerous  Weapon.] 

Appeal  from  District  Court,  Pawnee  Coun- 
ty ;   Chas.  B.  Wilson,  Judge. 

S.  Wilcox  was  convicted  of  assault  with  a 
dangerous  weapon,  and  he  appeals.  Re- 
versed. 

F.  C.  Shoemaker  and  Prentiss  E.  Rowe, 
both  of  Pawnee,  for  plaintiff  in  error.  The 
Attorney  General  and  B.  McMillan,  Asst 
Atty.  Oen.  (R.  S.  Cole,  of  Pawnee,  of  counsel), 
for  the  State. 

DOYLE,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  the  district  court  of  Pawnee  county 
rendered  on  the  25th  day  of  May,  1917,  upon 
a  verdict  convicting  the  defendant  of  the 
crime  of  assault  with  a  dangerous  weapon 
with  intent  to  do  bodily  harm,  and  assessing 
his  punishment  at  imprisonment  in  the  peni- 
tentiary for  the  period  of  one  year  and  one 
day. 

Before  judgment  a  motion  for  new  trial 
was  duly  filed  and  overruled.  Thereupon  the 
defendant  filed  a  motion  in  arrest  of  judg- 
ment on  the  ground: 

"That  the  information  purporting  to  charge 
the  defendant  with  an  assault  with  a  dangerous 
weapon  does  not  state  an  offense  of  which  the 
district  court  has  jurisdiction." 

From  the  judgment  rendered  in  pursuance 
of  the  verdict,  the  defendant  ai^aled  by  fil- 
ing in  this  court  on  June  16,  1917,  a  petition 
in  error  with  transcript  of  the  record  attach- 
ed. The  only  error  assigned  is  that  the  in- 
formation failed  to  state  the  facts  which  are 
essential  to  constitute  the  offense  intended  to 
be  charged.  Penal  Ode,  section  2344,  Rev. 
Laws, 

The  information,  omitting  merely  formal 
parts,  is  in  the  following  language: 

"That  on  the  21st  day  of  September,  A.  D. 
1917,  in  said  county  of  Pawnee  and  state  of 
Oklahoma,  one  S.  Wilcox,  a  person  then  and 
there  being,  did  then  and  there  willfully,  unlaw- 
fully, feloniously  commit  the  crime  of  assault 
with  a  dangerous  weapon  by  then  and  there 
willfully,  unlawfully,  knowingly,  and  felonious- 
ly, and  without  justifiable  and  excusable  cause, 
and  with  the  intent  then  and  there  on  the  part 
of  him  the  said  S.  Wilcox  to  do  great  bodily 
harm  to  another,  to  wit,  T.  U.  Salmon,  commit 
an  assault  upon  the  person  of  another,  to  wit, 
the  said  T.  U.  Salmon  with  a  dangerous  weap- 
on, to  wit,  a  claw  hammer,  contrary  to,"  etc. 

The  record  shows  that  the  suflicieucy  of 
the  Information  was  first  raised  by  motion  In 
arrest  of  judgment,  which  was  duly  filed,  by 
the  court  overruled,  and  exception  allowed. 

[1]  While,  as  a  general  rule,  it  is  sufficient 
to  charge  a  statutory  offense  in  the  language 
of  the  statute,  there  are  exceptions  to  the 
rule.    The  information  must  contain  a  state- 
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ment  of  the  acts  constituting  the  offense,  and 
If  the  statutory  words  are  not  sufficient,  It 
must  be  expanded  beyond  them. 
.  "The  criminal  nature  and  degree  of  the  of- 
fense must  'appear  in  allegation,'  also  the  par- 
ticular facts  and  circumstances  which  render 
the  defendant  guilty  of  that  offense."  X  Bish- 
op's Crim.  Proc.  par.  625. 

[2,  3}  The  use  of  a  dangerous  weapon  Is 
what  distinguishes  the  crime  of  an  assault 
with  a  dangerous  weapon  with  Intent  to  do 
bodily  harm  from  a  simple  assault.  A  dan- 
gerous weapon  Is  one  likely  to  prodnce  death 
or  great  bodily  Injury  by  the  use  made  of  it, 
or  perhaps  It  Is  more  accurately  described 
as  a  weapon,  which  In  the  manner  it  is  used 
or  attempted  to  be  used  endangers  life  or  in- 
flicts great  bodily  harm.  A  dfiw  hammer  la 
not  per  se  a  dangerous  weapon,  and  especial- 
ly Is  it  not  a  dangerous  weapon  when  con- 
sidered without  reference  to  Its  use,  and  a 
weapon  cannot  be  said  as  a  matter  of  law  to 
be  dangerous  without  reference  to  the  man- 
ner of  its  use.  Bourbonnals  ▼.  State,  7  Okl. 
Cr,  717,  122  Pac.  1131. 

In  the  case  of  Moody  v.  State,  11  Okl. 
Or.  471,  148  Pac.  1055,  It  was  held  that: 

"An  information  which  intends  to  charge  the 
offense  of  assault  with  a  shar^  and  dangerous 
weapon  with  intent  to  do  bodily  harm  should 
plead  facts  which,  if  conceded,  would  be  suffi- 
cient to  sustain  a  judgment  of  conviction." 

In  the  opinion  It  Is  said: 

"The  charging  part  of  the  indictment  was, 
according  to  the  contention  of  counsel  for  plain- 
tiffs in  error,  too  indefinite  in  that  it  did  not 
describe  the  plank  and  designate  in  what  man- 
ner it  was  used;  it  being  their  contention  that 
a  plank  is  not  per  se  a  deadly  weapon,  that, 
not  being  per  se  a  deadly  weapon,  the  county 
attorney  was  required  to  plead  facts  sufficient 
to  show  the  character  of  the  plank  and  the  man- 
ner in  which  it  was  used,  and  that  the  facts  so 
pleaded  must  show  that  the  instrument  used 
was  of  the  character  set  out  in  the  statute  and 
used  in  such  manner  as  to  be  reasonably  calcu- 
lated to  produce  serious  bodily  injury." 

We  are  of  opinion  that  the  facts  stated  in 
the  information  are  insufficient  to  charge  the 
crime  of  assault  with  a  dangerous  weapon 
with  Intent  to  do  bodily  harm,  and  does  not 
allege  facts  showing  that  the  district  court 
of  Pawner  county  had  Jurisdiction.  It  fol- 
lows that  the  motion  In  arrest  of  Judgment 
should  have  been  sustained. 

The  Judgment  of  the  district  court  is  there- 
fore reversed. 

ABMSTBONO  and  UATSON,  JJ.,  concur. 


(U  Okl.  Cr.  «tt) 

Ex  parte  WILCOX.    (No.  A-8032.) 

(Criminal  (}oart  of  Appeals  of  Oklahoma.    July 
11,  1917.) 

Ex  parte  application  by  S.  Wilcox  for  writ 
of  ba^as  corpus  to  C.  I>.  Webber,  Sheriff  of 
Pawnee  County.    Writ  denied. 

F.  C.  Shoemaker  and  Prentiss  E.  Rowe,  both 
of  Pawnee,  for  petitioner.  The  Attorney  Gen- 
eral and  R.  McMillan,  Asst.  Atty.  Oen.  (R.  S. 
tidie,  of  Pawnee,  of  counsel),  for  the  State. 


PER  CURIAM.  This  is  an  application  for 
writ  of  habeas  corpus  to  release  the  petitioner, 
S.  Wilcox,  from  the  custody  of  C.  D.  Webber, 
sheriff  of  Pawnee  county.  It  is  alleged  that 
there  was  filed  in  the  district  court  of  Pawnee 
county  an  information  purporting  to  charge 
this  petitioner  with  the  offense  of  an  assault 
with  a  dangerous  weapon,  that  said  information 
does  not  allege  facts  sufficient  to  charge  a  fel- 
ony, and  the  district  court  of  Pawnee  county 
was  without  jurisdiction  to  try  this  petitioner, 
and  that  his  conviction  and  the  judgment  ren- 
dered under  and  by  virtue  of  said  information 
is  void.  The  question  presented  has  been  pass- 
ed upon  by  this  court  on  the  appeal  of  said  pe- 
titioner from  the  judgment  rendered.  Wilcox 
V.  State,  166  Pac  74.  The  appUcation  for 
the  writ  is  therefore  denied. 


(U  Okl.  cr.  CU) 
FORD  V.  STATE.    (No.  A-2748.) 

(CSriminal  C!ourt  of  Appeals  of  Oklahoma.  '  July 
14,  1917.) 

(Syllabiu  hy  ih«  Court.) 

1.  CananAL  Law  «=»108(1)  —  Offensks  — 
Venue. 

Burglary  committed  by  breaking  and  enter- 
ing a  railroad  car  is  completed  when  the  break- 
ing and  entry  is  accomplished,  and  the  venae 
lies  in  the  county  within  which  the  same  was 
accomplished. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law.  Cent.  Dig.  U  220-220,  230,  234.] 

2.  Cbiminal  Law  *=>108(1)—Teiai/— Venue. 

A  person  who  breaks  and  enters  a  railroad 
car  at  Duke,  in  Jackson  county,  cannot  be  prose- 
cuted for  the  crime  in  an  original  proceeding  in 
Harmon  county.  The  prosecution  in  this  case 
should  have  been  instituted  and  carried  on  in 
the  district  court  of  Jackson  county. 

[Ed.  Note. — For  other  cases,  see  Chriminal 
Law,  C!ent  Dig.  i{  220-226,  230,  234.] 

Appeal  from  District  Court,  Harmon  Coun- 
ty ;  F.  B.  Swank,  Judge. 

R.  P.  Ford  was  convicted  of  burglary,  and 
appeals.    Reversed. 

P.  E.  Morrill,  of  Altus,  for  plaintiff  In  er- 
ror. B.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

ARMSTRONG,  J.  R.  P.  Ford,  the  plain- 
tiff in  error,  was  convicted  in  the  district 
court  of  Harmon  county  on  a  charge  of  bur- 
glary, and  from  the  Ju'dgment  imposed  has 
appealed  to  this  court  for  reversaL 

A  number  of  errors  are  assigned  and  ar- 
gued in  the  brief,  only  one  of  which  will  be 
discussed.  This  is  based  uiton  the  conten' 
tion  that  the  venue  of  the  crime,  if  commit- 
ted, was  Jackson  county,  and  not  Harmon 
county. 

The  undisputed  proof  shows  that  the  plain- 
tiff in  error  entered  a  railroad  car  contain- 
ing merchandise,  at  Duke,  in  Jackson  coun- 
ty, Okl.,  and  that  the  car  was  one  of  a  nnm- 
ber  in  a  train  operated  on  the  Wichita  Falls 
&  Northwestern  Railroad  between'  Altus, 
Okl.,  and  Wellston,  Tex.;  that  the  train 
'did  not  stop  between  Duke  in  Jackson  coan- 
ty  and  Gould  In  Harmon  county;   that  while 
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the  train  was  In  motion,  and  when  nearlng 
Oould  a  brakeman  discovered  tlie  plaintiff 
In  error  throwing  merchandise  ont  of  the 
car  door;   that  he  was  drunk  at  the  time. 

It  appeal's  from  the  testimony  of  the  plain- 
tiff in  error  himself  that  he  got  in  the  car  at 
Dnke;  that  he  had  been  put  off  of  a  passenger 
train  there  drunk,  and  was  trying  to  get 
back  home. 

[1,2]  The  crime  of  burglary  was  complete 
at  the  time  the  burglarious  breaking  and  en- 
try of  the  car  was  accomplished.  The  proof 
clearly  shows  that  this  occurred  in  Jackson 
county.  The  venue  therefore  for  a  prosecu- 
tion for  burglary  would  lie  in  Jackson  county, 
and  not  Harmon  county.  It  Is  dear  from  the 
record  that  the  merchandise  was  thrown 
out  of  the  car  In  Harmon  county,  but  the 
plalQtlff  In  error  is  not  diarged  with  the 
larceny  of  this  property. 

The  prosecution  having  been  instituted 
and  carried  on  in  Harmon  county,  and  the 
crime  having  been  committed,  if  committed 
at  all,  in  Jackson  county,  the  prosecution 
must  fall  on  the  grousd  that  the  district 
court  of  Harmon  county  had  no  Jurisdiction. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

DOXIiE,  P.  J.,  and  MATSON,  J.,  concur. 

(13  Okl.  Cr.  «08) 

TEI,ICO  T.  STATE.     (No.  A-2740.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    July 
14,  1»17.) 

(Syllabui  hy  ih«  Court.) 

iNTOXicATiita  Liquors  «=5>286(7)— Offenses- 
Evidence. 
The  unloading  b;  a  public  drajrman  of  a 
barrel  of  whisky  on  a  vacant  lot  is  not  suffi- 
cient proof,  against  the  owner  of  the  lot,  of  the 
unlawful  possession  with  intent  to  sell  whisky, 
to  warrant  a  conviction  of  the  .owner  of  such 
lot,  in  the  absence  of  proof  that  the  whisky 
belonged  to  him,  or  that  acts  of  ownership  were 
exercised  by  him  over  the  whisky. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  309.] 

Appeal  from  County  Court,  Pittsburg  Coun- 
ty;  S.  F.  Brown,  Judge. 

Frank  Tellco  was  convicted  of  violating 
<be  prohibitory  law,  and  appeals.    Reversed. 

W.  N.  Redwine  and  H.  A.  Moles,  both  of 
McAlester,  for  plaintiff  in  error.  R.  McMil- 
lan, Asst.  Atty.  Qea..,  for  the  State. 

ARMSTRONG,  J.  Frank  Tellco  was  con- 
victed in  the  county  court  of  Pittsburg  coun- 
ty on  a  charge  of  having  unlawful  possessicm 
of  intoxicating  liquor  with  intent  to  sell  the 
same,  and  appeals  to  this  court  for  a  re- 
versal of  the  Judgment. 

On  the  16th  day  of  March,  1915,  two  bar- 
rels of  intoxicating  liquor  were  unloaded  at 
the  station  at  HaileyviUe  in  Pittsburg  county 
Mid  draymen  loaded  it  on  two  separate  wag- 


ons; one  of  the  wagons  went  east  and  the 
other  west  One  barrel  was  unloaded  near 
a  little  shack  located  on  a  lot  belonging  to 
the  plalntur  in  error.  A  deputy  sheriff  fol- 
lowed the  wagon  which  unloaded  the  barref 
on  the  vacant  lot  referred  to,  and  walked  up 
before  the  drayman  left  and  said,  "What  have 
you  got?"  The  drayman,  whose  name  was 
Dunham,  replied,  "I  don't  know."  The  officer 
knocked  the  head  of  the  barrel  in  and  again 
said,  "What  is  itr  The  drayman  said,  "I 
don't  know."  He  reached  in  the  barrel  and 
pulled  out  a  bottle  branded,  "L  W.  Harper 
Whisky."  Tellco  was  present,  and  he  asked 
him  what  he  was  dMng  with  this  whisky;  re- 
plied that  he  didn't  know,  and  denied  having 
anything  to  do  with  it  or  knowing  anything 
about  why  it. was  there.  The  drayman  de- 
nied that  the  whisky  was  his,  and  denied 
knowing  to  whom  it  belonged. 

A.  O.  Johnson  testified  that  he  lived  at 
HaileyviUe  and  was  an  officer  at  the  time  the 
arrest  was  made;  that  there  were  several 
Italians  living  near  where  the  wliisky  was 
unloaded;  that  Tellco  is  also  an  Italian; 
that  he  had  known  him  a  long  time,  and 
he  was  considered  a  good  citizen,  and  that  he 
never  heard  of  his  being  arrested  before. 

W.  £1  Ruth  testified  that  he  was  in  the 
transfer  business;  that  his  company  hauled 
the  whisky  in  question ;  that  he  did  not  know 
who  had  it  done;  that  a  man  by  the  name 
of  T.  W.  Jones  paid  for  the  drayage ;  that 
Tellco  had  the  reputation  of  being  a  law- 
abiding  citizen. 

Tellco  testified  in  bis  own  behalf  that  he 
did  not  have  the  whisky  in  his  possession, 
and  did  not  know  anything  about  it;  that  he 
first  saw  it  sitting  near  the  steps  of  a  bam 
or  shack  on  a  lot  belonging  to  him,  but  did 
not  see  it  delivered  there,  and  did  not  know 
it  was  going  to  be  delivered  there;  that  he 
was  standing  looking  at  it  when  the  officer 
asked  him  about  the  property  on  which  the 
barrel  was  sitting,  and  he  told  him  it  waa 
his,  but  that  he  had  nothing  to  do  with  the 
whisky;  that  people  drive  over  the  lot  to 
get  to  the  adjoining  property;  that  it  is  an 
open  lot  and  has  no  fence  around  it;  that 
he  had  given  nobody  permission  to  unload 
whisky  there,  and  had  nothing  whatever  to 
do  with.lt 

A  number  of  assignments  of  error  were  ar- 
gued orally  and  are  urged  in  the  brief.  We 
find  it  necessary,  however,  to  discuss  only 
one;  that  is,  that  the  Judgment  of  conviction 
is  contrary  to  the  evidence. 

It  appears  from  a  reading  of  the  entire 
record  that  the  barrel  of  whisky  was  unload- 
ed on  a  lot  owned  by  the  plaintiff  in  ^rror. 
There  is  no  proof  to  indicate  that  he  ordered 
the  whisky  or  had  anything  to  do  with  it  or 
that  he  knew  it  was  going  to  be  delivered  or 
unloaded  on  his  vacant  lot  He  was  not  in 
possession  of  the  same  any  more  than  any 
one  else.  •  He  never  exercised  any  act  of  own- 
ership  or  control.     The  state  fails  to  show 
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by  the  records  of  the  express  company  or 
the  freight  records  of  the  railroad  com- 
pany that  the  whisky  was  shipped  to  him. 
Ko  proof  of  any  kind  was  offered  in  this  con- 
nection. It  was  not  only  within  the  power 
■  of  the  state  to  produce  evidence  of  this  char- 
acter if  such  was  the  fact,  but  it  was  Its 
duty  to  do  so.  The  plaintiff  in  error  appears 
to  be  a  reputable,  law-abiding  citizen,  and 
gives  a  straightforward  account  of  his  pres- 
ence on  the  occasion  the  whisky  was  found. 

The  judgment  of  conviction  Is  contrary  to 
the  evidence.  If,  as  a  matter  of  fact,  this 
plaintiff  in  error  ordered  the  whisky  and  It 
was  shipped  to  him,  the  records  of  the  ex- 
press company  or  of  the  railroad  company 
will  BO  show.  No  hardship  can  result  to  the 
state  by  a  reversal  of  the  Judgment  Unless 
plaintiff  in  error  can  be  connected  with  the 
transaction  by  proof  stronger  than  the  mere 
fact  that  the  whisky  was  found  on  a  vacant 
lot  belonging  to  him,  a  retrial  would  not  be 
warranted. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

DOYLB,  P.  J.,  and  MATSON,  J.,  concur. 

(U  Okl.  Cr.  S04)  • 

ESTES  V.  STATE.     (No.  A-2583.) 

(CSriminal  Court  of  Appeals  of  Oklahoma.    July 

14,  1917.) 

(Syltahut  hy  the  Oovrt.) 

1.  IMTOXICATINQ    LlQUOBS    ®=>134 — PROHIBI- 

TOBT  Law— Nature  or  "Intoxicatino  Liq- 

UOB." 

"Intoxicating  Uqaor,"  as  this  phrase  is  used 
In  the  prohibitory  hquor  statutes  of  this  state, 
is  an  alcoholic  one,  and  in  order  to  come  under 
the  ban  of  the  law  such  liquor  must  either  con- 
tain more  than  one-half  of  1  per  cent,  of  alcohol, 
or  a  sufficient  quantity  of  it  in  a  liquor  or  com- 
pound, capable  of  being  used  as  a  beverage,  to 
iiltozicate  a  human  being. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  iS  142-144. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intoxicating  Liquor.] 

2.  ISTOXiCATiNO  LiQUOBS  <8=>236(18)  —  Or- 

KENSKS— EVIDENCK, 

In  the  trial  of  a  person  on  an  information 
which  charges  the  sale  of  intoxicating  liquor,  the 
proof  should  establish  the  fact  that  such  liquor 
is  intoxicating,  in  addition  to  other  necessary 
facts;  otherwise  a  judgment  of  conviction  can- 
not stand. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Laquors,  Cent  Dig.  |  316.} 

Appeal  from  County  Court  Bryan  Coun- 
ty;  J.  L.  Rappolee,  Judge. 

T.  J.  Estes  was  convicted  of  violating  the 
piDhlbit(»y  law,  and  appeals.    Reversed. 

L'tterback  &  MacDonald,  of  Durant  for 
plaintiff  in  error.  R.  McMillan,  Asst  Atty. 
Gen.,  for  the  State. 

ABMSTRONQ,  J.  The  plaintiff  in  error, 
T.   J.   Estes,   was  convicted  in  the  county 


court  of  Bryan  county  on  a  charge  of  selling 
intoxicating  liquor,  and  appeals  to  this  court 
for  a  reversal  of  the  judgment. 

The  Information  first  filed  charged  the 
plaintiff  In  error  with  the  sale  of  a  certain 
liquor  or  compound  known  as  Vina  Vita  to 
one  Dave  Le  Flore,  and  that  the  liquor  or 
compound  was  capable  of  being  used  as  a 
beverage,  and  contained  more  than  one-half 
of  1  per  cent  of  alcohol,  measured  by  volume. 

An  amended  Information  was  filed  which 
charged  the  sale  of  five  quarts  of  Intoxicating 
liquor  or  compound  commonly  known  as  Vina 
Vita  to  Dave  Le  Flore. 
'  It  will  be  noted  that  in  the  former  Informa- 
tion the  charge  was  based  upon  the  liquor 
being  capable  of  use  as  a  beverage,  and  that 
it  contained  more  than  one-half  of  1  per  cent, 
of  alcohoh  In  the  latter  the  information 
simply  charges  the  sale  of  Intoxicating 
liquor. 

The  testimony  offered  by  the  state  was 
from  one  witness,  Dave  Le  Flore,  the  party 
to  whom  the  sale  was  made.  He  testified 
that  he  lived  three  miles  southeast  of  Ben- 
nington, in  Bryan  county ;  that  he  has  known 
T.  J.  Estes  for  eight  or  nine  years;  that 
In  December,  1013,  he  bought  some  patent 
medicine  from  him  known  as  Vina  Vita; 
that  three  bottles  were  purchased  by  him  and 
two  bottles  by  another  party  for  him;  that 
he  drank  two  and  a  half  bottles  of  the  five : 
that  they  were  all  labeled  alike ;  that  he  did 
not  drink  anything  else  that  day,  and  that 
these  two  and  a  half  bottles  made  him  dizzy ; 
made  him  crazy;  that  he  had  been  drunk  a 
good  many  times ;  that  he  did  not  know  how 
long  he  stayed  in  town  after  drinking  the 
contents  in  the  bottles;  that  the  town  mar- 
shal told  him  he  had  better  go  home;  that 
he  was  25  years  old,  and  did  not  know  how 
many  times  he  had  been  drunk ;  that  he  had 
been  drunk  sometimes  every  two  or  three 
weeks,  and  sometimes  not  so  often,  and  some- 
times a  little  more  often;  that  he  had  not 
been  drinking  any  whisky  upon  the  date  in 
question  nor  upon  the  night  before.  Bill 
Madell  and  Bill  Purcell  drank  some  of  the 
liquor  contained  in  the  bottles.  Witness  de- 
nied having  any  whisky,  but  admitted  that 
he  telephoned  Madell  he  had  whisky,  but 
says  that  he  called  the  concoction  purchased 
from  defendant  whisky;  that  he  was  not 
drinking  nor  drunk  when  he  bought  these 
bottles ;  that  this  Vina  Vita  made  him  sick, 
and  that  he  vomited  after  he  got  home ;  that 
he  could  not  describe  the  feeling  and  sick- 
ness. 

At  the  close  of  this  testimony  a  demurrer 
to  the  evidence  was  Interposed,  and  the  de- 
fendant requested  the  court  to  advise  the 
jury  to  return  a  verdict  of  not  guilty.  The 
demurrer  was  overruled,  and  the  request  de- 
nied, whereupon  the  defendant  Introduced 
Bill  Madell,  who  testified  that  he  knew  Dave 
Le  Flore  and  was  with  him  several  times  dur- 
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Ing  the  day  he  purchased  the  Vina  Vita  from 
the  Estea  drug  store;  that  Bill  Purcell  was 
also  with  him;  that  Dave  Le  Flore  was 
drunk  that  morning ;  came  In  drunk  from  his 
home;  that  he  telephoned  him  the  night  be- 
fore that  he  would  bring  some  whisky,  but 
did  not  bring  It ;  that  the  next  morning  after 
the  sale  Is  alleged  to  have  been  made  he 
saw  the  prosecuting  witness,  and  he  had 
about  a  half  a  quart  of  whisky,  and  was 
drinking  it  before  he  purchased  the  Vina 
Vita.  Witness  testified  that  he  had  drunk 
Vina  Vita,  and  that  it  would  not  make  him 
drunk,  but  tliat  it  would  make  him  sick  if  be 
drank  enough  of  it ;  that  be  could  not  drink 
very  much  of  it 

John  Smith  testified  on  behalf  of  the  de- 
fendant that  he  knew  the  prosecuting  wit- 
ness, Dave  Le  Flore,  and  was  with  him  on 
tne  morning  tnat  the  sale  is  alleged  to  have 
been  made,  and  that  he  was  drinking  before 
he  got  to  town. 

Bill  Purcell,  who  was  Introduced  In  re- 
buttal by  the  state,  testified  that  be  drank 
some  of  the  Vina  Vita  in  question,  and  in 
response  to  the  question,  "What  effect.  If 
any,  did  It  have  on  you?"  he  answered, 
"Sick  and  dizzy  about  the  head." 

A  number  of  assignments  of  error  are  urg- 
ed in  the  brief.  A  discussion  of  one,  how- 
ever, will  dispose  of  tills  controversy.  That 
is  based  upon  the  proposition  that  the  state 
has  failed  to  make  a  case  silffident  to  war- 
rant a  conviction. 

[1, 2]  It  win  be  remembered  that  the 
amended  information  charged  the  defendant 
with  the  sale  of  intoxicating  liquor  or  com- 
pound, lu  order  to  sustain  the  Information 
the  words  "or  compound"  will  be  treated  as 
surplusage.  The  information  therefore 
charges  the  sale  of  intoxicating  liquor,  and 
the  proof  shows  that  the  same  was  a  com- 
pound, wlilch  is  also  a  liquor,  commonly  kept 
in  drug  stores  over  the  state  and  commonly 
sold  as  a  proprietary  medicine. 

Dr.  W.  G.  Short,  a  public  drug  and  food 
Inspector,  testified  that  the  concocticm  was 
a  proprietary  medicine,  and  was  commonly 
sold  in  drug  stores  throughout  the  state  of 
Oklahoma;    that  it  was  not  Intoxicating. 

The  proof  on  behalf  of  the  state  does  not 
establish  that  this  liquor  is  Intoxicating  liq- 
uor, nor  that  it  was  an  intoxicating  com- 
pound as  to  that  matter.  The  most  that  Is 
established  is  that  five  bottles  of  the  stuff 
were  sold,  three  to  Dave  Le  Flore  and  two 
to  Bill  Purcell,  and  that  it  made  Le  Flore 
sick  and  dizzy  and  made  Purcell  sick  and 
dizzy.  Neither  of  them  says  that  it  made 
him  drunk. 

There  are  a  great  many  compounds  used 
for  treating  ills  of  the  human  race  which 
will  render  a  person  sick  or  dizzy  if  too 
much  of  the  same  is  taken,  but  wUl  not  in- 
toxicate him  in  the  sense  that  lie  will  become 
inebriated.     The  Intoxication   contemplated 


by  the  statute  Is  an  alcoholic  one,  and  a 
liquor.  In  order  to  come  under  the  ban  of 
the  law,  must  contain  more  than  one-half  of 
1  per  cent,  alcohol,  or  a  sufficient  quantity 
of  it  in  a  liquor  or  compound  capable  of  be- 
ing used  as  a  beverage,  to  intoxicate  a  hu- 
man being.  Otherwise  the  prohibitory  liquor 
statute  is  not  applicable.  In  this  case,  after 
.filing  the  amended  information,  the  state 
should  have  proved  that  the  liquor  was  in- 
toxicating or  should  have  dismissed  the  pros- 
ecution. Having  failed  to  prove  that  the 
liquor  was  intoxicating  or  that  it  contained 
more  tlian  one-half  of  1  per  cent,  alcohol,  the 
prosecution  failed.  The  Judgment  should 
have  been  an  acquittal  Instead  of  a  convic- 
tion. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


PBCK  V.  McCLEXiLAIW.    (No.  7960.) 

(Supreme  Court  of  Oklahoma.    May  18,  1917.; 

(ByUdbvt  ly  th«  Court.) 

1.  ApPEAJC  and  EKROB  ^=>6&1(3)— TBANSCBIFr 

— Oasb-Made. 
Where  the  time  for  making  a  case-made  ex- 
pired June  21st,  trial  court  has  jurisdiction  oa 
June  20th  to  grant  an  extension  of  time  to  com- 
mence on  June  22d,  the  day  subsequent  to  tlie 
expiration  of  the  original  time  fixed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  2508,  2556.] 

2.  New  Tbial  «=s>98— Right  to— Fax^lt, 

It  is  a  condition  precedent  to  entitle  the 
complaining  party  to  be  granted  a  new  trial  un- 
der subdivision  9,  i  5033,  Eev.  Lam  Okl.  1910. 
that  the  complaining  party  is  without  faidt  as  tO' 
the  cause  or  causes  rendering  it  impossible  to 
make  a  case-made,  and  when  tiie  impossibility  pf 
making  a  case-made  is  due  to  lost  papers,  which 
cannot  lie  found,  and  such  lost  papers  can  lie. 
and  are  not  sul>stituted,  the  complaining  party 
is  not  without  fault  and  is  not  entitled  ta  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial,. 
Ctent  Dig.  {  189.] 

3.  New  Tbial  «=993— Right  to— Fadi,t. 

Where  the  complaining  party  is  withont 
fault  as  to  the  loss  of  papers,  which  are  neces- 
sary to  the  making  of  a  case-made,  and  there- 
is  evidence  tliat  said  lost  papers  cannot  be  sub- 
stituted, or  tlieir  loss  otherwise  supplied,  the 
complaining  party,  if  petition  be  timely  filed,  is 
entitled  to  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent  Dig.  {  189.J 

Commissionera'  Opinion,  Division  Ma  1. 
Error  from  County  Court,  Blaine  County; 
Ed.  Baker,  County  Judge. 

Action  by  Mac  McClelland,  administrator 
of  estate  of  Elizabeth  Miller,  deceased, 
against  S.  E.  Peck,  There  was  a  Judgment 
fur  plaintiff,  and  defendant  brings  error. 
Itevei-sed  and  remanded. 
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Foose  ft  Brown,  of  Watonga,  for  plaintiff 
in  error.  W.  O.  Woolman  and  E.  H.  Looka- 
baugh,  both  of  Watonga,  for  defendant  In  er- 
ror. 

ODLLIER,  C.  An  action  In  replevin  was 
instituted  by  tbe  defendant  in  error  against 
the  plalntitr  in  error,  and  resulted  in  a  ver- 
dict and  Judgment  against  the  plaintiff  In  er- 
ror. Within  statutory  time  the  plaintiff  in 
error  filed  his  motion  for  new  trial,  which 
was  overruled,  and  excepted  to,  and  time  giv- 
en In  which  to  make  and  serve  case-made. 
Thereafter  and  within  the  time  provided 
by  law,  the  plaintiff  In  error  filed  his  peti- 
tion in  said  court,  praying  that  he  be  grant- 
ed a  new  trial  in  said  cause  in  which  Judg- 
ment had  been  rendered  against  him,  on  ac- 
count that,  without  fault  on  his  part.  It  was 
Imipoesible  to  make  a  case-made  in  said 
cause,  same  was  tried  by  the  court,  and  said 
court  refused  to  grant  a  new  trial,  to  which 
the  plaintiff  in  error  duly  excepted,  and  per- 
fected an  appeal  to  this  court  to  reverse  said 
Judgment  Hereafter  the  parties  will  be  des- 
ignated as  they  were  in  the  trial  court 

There  are  several  specifications  of  error, 
but  In  fact  there  Is  but  one  question  Involved 
in  said  specifications,  and  that  Is  that  the 
court  erred  in  refusing  to  grant  the  defend- 
ant a  new  trial  on  the  ground,  "that  without 
fault  on  his  part  it  was  impossible  to  make 
a  case-made." 

The  evidence  on  the  trial  of  the  case  for  new 
trial  on  account  of  the  Impossibility  to  make 
a  case-made  is  uncontradicted,  and  clearly 
shows  that  the  file  had  been  lost  in  said  case, 
and  after  diligent  search  could  not  be  found ; 
that  Included  In  said  file  were  e.xhlblts  ma- 
terial to  the  issues  Involved  in  said  original 
canse.  It  is  further  shown  by  the  evidence 
that  the  oflBce  copies  had  not  been  Itept  and 
that  it  would  be  impossible  to  substitute  the 
papers,  especially  the  exhibits. 

It  is  first  urged  by  the  plaintiff  that  the 
court  was  without  Jurisdiction  to  make  the 
second  extension  of  time  to  make  and  serve 
the  case-made  upon  the  ground — 
"that  the  extension  was  made  on  the  22d  4ay 
of  Jnne,  1914.  when  the  prior  time  given  ex- 
pired on  the  21st  day  of  June,  and  therefore,  if 
the  papers  had  not  been  lost  and  the  case-made 
duly  settled  and  sinied,  such  case-made  would 
have  been  a  nullity. 

[11  The  record  discloses  the  fact  that  the 
order  granting  the  second  extension  of  time 
was  made  on  the  20th  day  of  June,  1914,  pri- 
or to  the  expiration  of  the  prior  time  given, 
and  the  order  granting  the  extension  shows 
that  the  time  of  granting  said  extension  was 
from  the  20th  day  of  June,  1914,  and  also 
states  that  said  extension  was  from  the  22d 
day  of  June,  1914.  In  other  words,  said  or- 
der of  the  second  extension  was  ambiguons, 
but  this  ambiguity  does  not  affect  the  Juris- 
diction of  the  court  to  make  the  second  exten- 
slon,  which  it  did,  and  whether  or  not  the  ex- 
tension WHS  granted  from  the  22d  day.  of 
June,  1914,  or  from  June  20,  1914,  is  im- 


material. Therefore  the  contention  of  the 
plaintiff  that  the  court  lost  Jurisdiction,  and 
that  a  case-made  settled  and  signed  under 
said  extension  would  be  a  nullity,  and  does 
not  give  this  court  Jurisdiction  to  review  the 
case,  Is  without  the  slightest  merit 

[2,  3]  Section  6033,  Revised  IJaws  of  Okla- 
homa, provides  when  new  trials  may  he 
granted,  and  subdivision  9  of  said  section 
reads: 

"When,  without  fault  of  complaining  party, 
it  becomes  impossible  to  make  ease-made." 

We  are  of  the  opinion,  and  so  hold,  under 
the  uncontradicted  evidence  in  this  case  as 
to  the  loss  of  the  file  containing  the  pleadings 
and  exhibits  in  said  case,  that  it  became  im- 
possible to  make  a  case-made,  and  this  en- 
titled the  defendant  to  a  new  trial  unless  the 
Impossibility  to  make  a  case-made  was  due 
to  the  fault  of  the  complaining  party.  It  is 
a  condition  precedent  to  entitle  the  complain- 
ing party  to  be  granted  a  new  trial  under 
said  subdivision  8  of  said  section  5033,  Re- 
vised Laws  of  Oklahoma,  that  the  complaining 
party  is  without  fault  as  to  the  cause  or 
causes  rendering  it  Impossible  to  make  a 
case-made,  and  when  the  Impossibility  of 
making  a  case-made  is  due  to  lost  papers, 
which  cannot  be  found,  and  sudi  lost  papers 
can  be,  and  are  net  substituted,  the  complain- 
ing party  is  not  without  fault,  and  is  nol 
entitled  to  a  new  triaL  Proof  alone  that  tiw. 
complaining  party  was  free  from  fault  as  to 
the  loss  and  Inability  to  fiad  the  lost  papers 
that  were  necessary  to  be  had  in  order  to 
make  a  case-made  does  not  meet  the  require^ 
ments  of  the  law  "that  the  complaining  par- 
ty, to  be  entitled  to  a  new  trial  must  be  free 
from  fault,"  but  in  addition  it  must  be  shown, 
as  In  the  Instant  case,  that  the  lost  papers 
could  not  be  substituted.  In  short,  that  the 
complainant  is  not  at  fault  as  to  the  loss  and 
failure  to  find  the  required  papers  is  not 
alone  sufficient  to  show  that  the  complaining 
party  is  not  without  fault  but  coupled  there- 
with must  be  evidence  as  to  the  Inability  of 
the  complaining  party  to  supply  such  loss  by 
substitution  or  otherwise.  We  are  of  the 
opinion,  and  so  hold,  that  under  the  uncon- 
tradicted evidence  in  this  cause  it  became 
impossible  to  make  a  case-made,  and  this  en- 
titled the  defendant  to  a  new  trial,  unless  the 
Impossibility  to  maJke  a  case-made  was  due 
to  the  fault  of  the  complaining  party.  We 
think  and  so  hold,  that  the  evidence  In  this 
case  shows  that  the  defendant  was  not  at 
fault  In  the  case  of  EUiott  v.  State,  5  Okl. 
Cr.  page  63, 113  Pac.  213,  the  Criminal  Court 
of  Appeals  held  the  following  to  be  the  law: 

"Where  the  record  or  portion  of  the  record 
material  to  the  trial  of  the  cause  is  lost  through 
DO  fault  of  the  appellant,  the  trial  court  should 
grant  a  new  trial  upon  proper  showing,  upon  the 
same  ground  as  the  law  providing  for  a  new 
trial  upon  newly  discovered  evidence." 

We  are  of  the  (pinion,  and  so  hold,  that 
the  trial  court  committed  reversible  error  in 
refusing  to  grant  the  defendant  a  new  trial. 
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This  case  Is  reversed  and  remanded,  with 
directions  to  the  trial  court  to  grant  the  de- 
fendant a  new  trlaL 

PER  CURIAM.    Adopted  In  whole. 


HARMON  T.  NATIONAL  SUPPLY  00.  OP 

KANSAS  et  al.     (No.  8094.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

fByttahut  by  the  Court.) 

Pabtnebship  <S=>218(3)— ExisTBiTCE  OF  Rela- 
tion—Question FOR  JUBT. 
When  the  question  of  the  existence  of  a  part- 
nership is  a  matter  of  doubt  to  be  determined  by 
inference  to  bo  drawn  from  all  the  evidence,  it 
is  one  of  fact  for  the  jury,  and  is  error  for  the 
conrt  to  direct  a  verdict  for  either  plaintiff  or 
defendant  on  this  issue. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  U  49,  427.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Suit  by  the  National  Supply  Company  of 
Kansas,  a  corporation,  against  C.  C.  Harmon 
and  others.  Judgment  for  plaintiff  upon  a 
directed  verdict  against  defendant  Harmon, 
his  motion  for  new  trial  overruled,  and  he 
brings  error.    Reversed  and  remanded. 

A.  Carey  Hough,  of  Oklahoma  City,  J. 
Wood  Glass,  of  Nowata,  and  W.  D.  Humph- 
rey, of  Oklahoma  City,  for  plaintiff  in  error. 
W.  N.  Banks,  of  Independence,  Kan.,  and 
Randolph,  Haver  &  Shirk,  of  Tulsa,  for  de- 
fendants In  error. 

WEST,  C  This  was  a  suit  instituted  in 
the  district  court  of  Tulsa  county  by  National 
Supply  Conipany,  one  of  the  defendants  in 
error,  against  plaintiff  in  error  and  his  co- 
defendants  in  error  upon  a  supply  account 
for  $1,143.22,  with  Interest,  and  foreclosure 
of  materialman's  lien  upon  a  certain  oil 
and  gas  mining  lease,  including  leasehold 
equipment  and  material  furnished.  There 
was  no  dispute  as  to  the  correctness  of  the 
account,  and  the  only  issue  Involved  in  tie 
trial  below  was  whether  or  not  the  plaintiff 
in  error,  C.  C.  Harmon,  and  the  defendant  in 
error  Chas.  F.  WhitehUl  were  partners  In 
the  development  of  an  oil  and  gas  lease  for 
ivhich  the  supplies  were  furnished,  so  that 
the  defendant  Chas.  F.  Whitehill  could  bind 
the  plaintiff  in  error,  C.  C.  Harmon,  for  the 
payment  of  said  account,  the  same  having 
been  contracted  for  by  Chas.  F.  Whitehill. 
The  evidence  on  part  of  plaintiff  In  error 
discloses  that  O.  C.  Harmon  was  a  resident 
of  Nowata,  and  Chas.  F.  Whitehill  a  resident 
of  Tulsa ;  that  Whitehill  had  located  a  tract 
of  land  that  looked  good  for  oil  in  the  Red- 
fork  sand,  and  that  he  advised  Harmon  that 
they  could  get  a  half  interest  in  an  oil  and 
gas  lease  upon  the  land  by  putting  down  a 
well,  the  lease  owner  agreeing  to  furnish  one- 


half  of  the  casing  and  some  supplies  to  b< 
used  in  the  prosecution  of  this  development 
Harmon  went  to  Tulsa  and  looked  over  the 
proposition  and  declined  It,  but  indicated 
that,  if  they  could  secure  another  40  acres 
located  near  this  upon  the  same  terms  and 
conditions,  be  might  be  interested.  Some 
days  later  Whitehill  called  Harmon  over 
the  phone  and  stated  that  he  could  get  the 
40  acres.  Harmon  stated  that  be  did  not 
have  time  to  look  over  the  matter  and  in- 
vestigate it,  but  if  be  thought  it  was  good 
to  go  ahead  and  drill  a  well,  and  when  the 
same  was  completed  he  could  draw  on  him 
for  one-half  interest  in  it. 

It  was  the  contention  of  Harmon  that  he 
was  in  no  sense  a  partner  of  Whitehill,  bad 
never  agreed  to  become  such,  and  that  the 
only  connection  he  had  with  the  transactioD 
was  that  he  had  agreed  to  pay  half  of  the 
cost  that  Whitehill  incurred  In  completing 
a  well  upon  the  premises  for  a  one-fourtb 
Interest  in  the  well  and  lease,  and  was  onlj 
a  cotenant  of  Whitehill  in  this  lease  and  well. 

It  was  the  contention  of  the  supply  com- 
pany that  Harmon  and  Whitehill  were  gen- 
eral partners  In  the  prosecution  of  this  de- 
velopment, and  that  Whitehill  had  the  au- 
thority to  bind  Harmon  for  all  accounts  in- 
curred in  the  devel(^ment  of  this  lease. 
There  was  no  written  .partnership  contract, 
and  the  supplies  were  not  furnished  upon  any 
representation  made  by  Harmon.  Whitehill 
claimed  that  he  hod  authority  from  Harmon 
to  buy  the  supplies  in  question,  and  that  they 
were  general  partners  In  this  transaction. 

After  the  evidence  was  all  In  both  parties 
moved  for  an  Instructed  verdict.  The  court 
sustained  the  motion  of  plaintiff,  and  In- 
structed the  Jury  to  return  the  verdict  in 
favor  of  the  plaintiff  and  against  defendant, 
finding  as  a  matter  of  law  that  a  partnership 
existed  between  Harmon  and  Whitehill.  Mo- 
tion for  new  trial  was  duly  filed,  overruled, 
and  exceptions  saved,  and  the  case  comes 
here  on  appeal  to  review  this  action  of  the 
trial  court.  The  supply  company  contends 
that  the  action  of  the  trial  court  was  correct 
and  should  be  sustained.  Harmon  contends 
that  all  the  evidence  tending  to  show  this 
partnership  was  before  the  court,  and  wholly 
failed  to  prove  the  exlstehce  of  the  partner- 
ship, and  the  court  should  render  Judgment 
In  bis  favor,  or  at  least  reverse  and  remand 
the  case. 

After  a  careful  reading  of  the  e^dence  of- 
fered, it  appears  to  us  that  there  was  con- 
flict In  the  evidence  on  tbe  point  at  issue  as 
to  the  existence  of  the  partnership,  there 
being  evidence  (^ered  to  substantiate  both 
positions  of  the  respective  parties,  and  it  is 
our  opinion  that  the  state  of  the  evidence 
was  such  that  the  court  below  could  not  say 
as  a  matter  of  law  that  the  partnership  ex- 
isted in  the  sense  that  Whitehill  could  bind 
Harmon  on  the  contract  sued  upmi.    Neither 
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can  we  say  that  the  erldence  was  snch  as  to 
warrant  the  court  In  holding  as  a  matter  of 
law  that  there  was  no  partnership. 

This  court.  In  case  of  Cobb  t.  Martin -et 
al.,  32  Okl.  588,  123  Paa  422,  uses  this  lan- 
guage: 

"It  in  a  familiar  rule  that  a  partnership  may 
be  established  solely  from  the  conduct  of  the 

Sarties.  McKallip  et  aL  t.  Geese  et  al.,  30  Okl. 
3,  118  Pac.  588.  In  the  absence  of  a  written 
agreement,  a  person  who  alleges  a  partnership 
between  himself  and  another  is  bound  to  estab- 
lish its  existence  by  clear  proof,  especially  if  the 
other  party  to  the  agreement  ie  dead.  30  Cyc. 
402,  403,  41.3,  414;  Parsons  on  Partnership, 
!  78;  Striekler  v.  Gitchel,  14  Okl.  623,  78  Pse. 
04;  Martin  Browne  Co.  y.  Morris,  1  Ind.  T. 
495,  42  S.  W.  423.  This  rule,  however,  does 
not  authorize  a  court,  where  there  is  testimony 
offered  that  fairly  tends  to  establish  the  rela- 
tionship alleged,  to  take  the  case  from  the  jury 
and  direct  a  verdict.  Testimony,  having  been 
admitted  for  the  purpose  of  showing  that  Ed- 
ward Martin  and  S.  S.  Cobb  were  partners,  be- 
ing before  the  jury  unchallenged,  it  was  error  ne- 
cessitating a  reversal  for  the  trial  court  to  di- 
rect a  verdict.  When  the  question  whether  a 
partnership  exists  is  a  matter  of  doubt,  to  be 
decided  by  inferences  to  be  drawn  from  all  the 
testimony,  it  is  one  of  fact  for  the  jury;  and  the 
dourt  should  not  nonsuit  or  direct  the  jury  to 
find  a  verdict  for  the  plaintiff  or  defendant. 
Seabury  et  aL  v.  Crowell,  52  N.  J.  Law,  413, 
21  Atl.  952,  11  L.  R.  A.  136;  Id.,  51  N.  J. 
Law,  108,  16  Atl.  64,  11  L.  R.  A.  136;  Chick 
T.  Robinson  [95  Fed.  619,  37  C.  C.  A.  205,  52 
L.  R.  A.  833],  supra;  Simmons  v.  Ingram,  78 
Mo.  App.  603;  Moore  v.  Dickson,  121  Wis.  591, 
99  N.  W.  322;  Striekler  v.  Gitchel,  14  Okl.  523, 
78  Pac.  94;  Cassidy  et  al.  v.  SaUne  County 
Bank.  14  Okl.  632,  78  Pac.  824." 

We  therefore  hold  that  under  the  state  of 
the  evidence  and  the  law  announced  in  the 
case  supra  that  the  question  of  partnership 
should  have  been  submitted  to  the  Jury  under 
proper  Instructions;  this  being  a  question 
of  fact  upon  which  there  was  a  conflict  of 
testimony,  and  one  clearly  within  the  prov- 
ince of  the  Jury  to  determine. 

On  account  of  error  of  the  court  in  direct- 
ing a  verdict  In  favor  of  defendant  tat  error, 
this  case  Is  reversed,  and  cauae  remanded. 

PBB  CURIAM.    Adopted  in  whole. 


(64  Okl.  IM) 

DEHNER  et  aL  v.  CURRY  et  al.    (No.  6936.) 

(Supreme  CJourt  of  Oklahoma.     June  6.  1817. 
Rehearing  Denied  July  10.  1917.) 

(Syttahu$  hv  the  Court.) 

1.  Apfeai,  and  Ebbob  «=»663(3)— Tbakbcbipt 
—Case-Made. 

By  section  5248,  Rev.  Laws  1910,  the  cer- 
tificate of  the  trial  judge  to  a  case-made  is  prima 
facie  evidence  of  the  facts  therein  recited,  but 
where  said  certificate  be  proven  incorrect  by 
affidavit  or  other  competent  evidence  introduced 
in  the  appellate  court  in  connection  with  a  mo- 
tion to  correct  the  record  or  case-made,  such 
certificate  may  be  amended  to  speak  the  truth 
by  the  Supreme  Court. 

2.  Case-Made— CoRBEcnoNS. 

Under  the  foregoing  rule,  the  certificate  of 
the  trial  judge  to  the  case-made  is  hereby  cor- 


rected to  speak  the  troth  in  the  particnlars  it 
is  found  to  be  proven  incorrect  by  the  referee 
herein  in  bis  report,  and,  as  thus  corrected,  the 
motion  of  defendants  in  error  to  dismiss  the  ap- 
peal must  be  sustained. 

Error  from  Superior  Court,  Tulsa  County ; 
M,  A.  Breckenrldge,  Judge. 

Action  between  A.  L.  Debner  and  others 
against  Frank  Z.  Curry  and  others.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Dismissed. 

G.  C.  Spillers,  of  Tulsa,  and  Burford,  Rob 
ertson  &  Hoffman,  of  Oklahoma  City,  foi 
plalntUFs  In  error.  Biddlson  &  Campbell  and 
John  D.  Wakely,  all  of  Tulsa,  and  Scothoru 
&  McRill,  of  Oklahoma  City,  for  defendants 
In  eriy>r. 

PER  CURIAM.  This  case  was  referred  to 
Frank  Dale,  Esq.,  as  referee,  to  take  the 
testimony  of  witnesses  and  to  make  findings 
of  fact  and  conclusions  of  law  on  a  petition 
for  rehearing  filed  herein,  and  also  to  make 
findings  of  fact  and  conclusions  of  law  on  a 
certain  motion  to  correct  the  certificate  of 
the  trial  Judge  to  the  case-made. 

The  cause  now  comes  on  to  be  heard  upon 
the  motion  of  the  defendants  in  error  to 
adopt  and  confirm  the  report  of  the  referee, 
except  In  certain  particulars,  pointed  out  in 
the  motion,  and  exceptions  to  the  findings 
and  conclusions  of  the  referee  filed  by  the 
plaintiffs  in  error. 

[1,2]  After  carefully  examining  the  pro- 
ceedings had  before  the  referee,  his  very  full 
report  and  the  motions  and  exceptions  of 
counsel  for  the  respective  parties,  we  conclude 
to  approve  and  adopt  the  findings  of  fact  of  the 
referee  in  their  entirety,  and  to  approve  and 
adopt  his  conclusions  of  law,  except  as  to  his 
recommendation  that  the  case-made  be  trans- 
mitted to  the  Judge  who  tried  the  cause  for 
the  purpose  of  correcting  the  certificate  at- 
tached thereto.  This  recommendation  is 
made  upon  tlie  assumption  that  the  Supreme 
Court  is  not  authorized  to  supply  omissions 
or  make  corrections  in  the  certificate  of  the 
trial  court.  Bettis  v.  Cargile  et  aL,  23  Okl. 
301,  100  Paa  436,  cited  by  the  referee  in  Ills 
report  in  support  of  this  conclusion  so  holds, 
but  the  statute  then  in  force  governing  the 
correction  of  ptoceedings  in  error  has  since 
been  supplemented  by  another  act  of  the  Legis- 
lature (section  6248,  Rev.  Laws  1910).  which, 
in  our  Judgment,  authorizes  the  Supreme 
Court  in  a  proper  case  to  correct  the  certifi- 
cate of  the  trial  judge  in  order  to  make  it 
speak  the  truth.    This  section  provides: 

"The  certificate  of  the  judge  who  settles  and 
certifies  the  case-made  shall  be  prima  facie  evi- 
dence of  the  facts  therein  recited,  unless  the  case- 
made  on  its  face  shows  afiirmatively  that  such 
certificate  is  in  some  material  respect  incorrect, 
or  the  said  certificate  be  provMi  incorrect  by  af- 
fidavits or  other  competent  evidence  introduced 
in  the  appellate  court  in  connection  with  a 
motion  to  correct  the  record  or  case-made,  im- 
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<Ier  such  rules  and  regulations  as  the  court  may 
prescribe." 

With  the  certificate  of  the  trial  Judge  cor- 
rected by  this  court  to  speak  the  truth,  the 
record  w-iU  not  show  that  the  defendants  in 
error  ever  waived  their  right  to  suggest 
lunendnientS'  to  the  case-made,  or  that  they 
consented  that  the  same  might  be  settled  by 
the  trial  court  without  n'otlce  to  them,  or 
that  they  Joined  In  a  request  to  the  trial 
Judge  to  settle  the  same.  As  neither  Henry 
A.  Dnllnsky,  a  necessary  party  to  the  pro- 
ceeding In  error,  nor  his  counsel  wer«  present 
at  the  time  the  case-made  was  settled  and 
signed,  It  follows  from  a  long  line  of  deci- 
sions that  the  petition  for  rehearing  must 
be  granted,  and  the  motion  to  dismiss  the  ap- 
peal be  sustained.    All  the  Justices  concur. 


NUNNERY  V.  BAILET  et  al.    (No.  8149.) 

(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(Syllabus  hu  the  Court.) 

1.  LlBEI,   AND    SlARDEB    «=»9(4) — ACTIONABLE 

Words— iNJtTBT  to  Profession  or  CALLiNa. 
Publisbine  the  fact  that  cbarees  against  a 
minister  of  tho  gospel  (with  no  intimation  of 
their  import)  were  read  and  by  unanimous  vote 
sustained  at  a  church  conference,  and  that  such 
church  bad  withdrawn  fellowship  from  him, 
is  not  lil>elous  per  se. 

[Ed.  Note.— For  other  cases,  see  Label  and 
Slander,  Cent.  Dig.  §  83.] 

2.  Libel  and  Slander  (S=>89(1)— Petition- 
Special  Damages. 

In  an  action  in  damages  for  libel  the  pub- 
lication declared  on  is  not  libelous  per  se.  A 
petition  failing  to  allege  special  damage  is  fatal- 
l.v  defective. 

[Ed.  Note. — For  other  cases,  seo  Lil>el  and 
Slander,  Cent.  Dig.  i  213.] 

Thacker,  J.,  dissenting. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Greer  (3ounty ; 
T.  P.  Clay,  Judge. 

Action  by  A.  Nunnery  against  J.  W.  Bai- 
ley and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

S.  B.  Garrett  and  Wilktns  B.  Garrett,  both 
of  Mangum,  for  plaintiff  in  error.  B.  L.  Tls- 
Inger,  of  Mangum,  and  B.  F.  Van  Dyke,  of 
Granite,  for  defendants  ^n  error. 

BLEARMORE,  C.  The  parties  appear 
here  as  in  the  trial  court.  Plaintiff  sought 
recovery  of  damages  for  Ubel  based  on  the 
publication  of  the  minutes  of  a  conference 
of  the  Granite  Baptist  Church  alleged  to 
have  been  made  pursuant  to  a  conspiracy 
on  the  part  of  defendants  to  injure  him.  Aft- 
er portions  thereof  were  stricken  on  motion 
of  defendants,  demurrer  to  his  petition  was 
sustained,  and  plaintiff  has  appealed. 

While  plaintiff  assigns  as  error  the  act  of 
the  court  in  striking  certain  allegations  from 
the  petition,  he  does  not  urge  same  in  his 
brief  as  a  ground  for  reversal,  and  therefore 


such  assignment  may  properly  be  disregarded. 
By  the  petition  It  is  alleged,  in  sulmtance, 
that  plaintiff,  an  ordained  minister  of  the 
Baptist  Church,  had  resided  in  Greer  county 
for  eight  years,  during  which  time  he  was 
actively  engaged  in  the  work  of  his  calling; 
that  defendants  were  members  of  the  Gran- 
ite Baptist  Church,  a  society  founded  and  or- 
ganized according  to  the  customs  and  prac- 
tices of  denominations  of  the  same  belief; 
that  such  church  had  no  written  rule  or  prec- 
edent for  its  regulation  recognissed  by  It  or 
any  ecclesiastical  body  over  It,  but  was  a 
sovereign  religious  organization;  that  plain- 
tiff was  pastor  of  the  Lake  Oeek  Baptist 
Church  in  Greer  county  and  of  the  Baptist 
Church  at  the  town  of  Duke,  in  Jackson 
county,  and  was  editor  of  a  certain  Baptist 
publication;  that  he  was  and  had  been  hord- 
ing protracted  meetings  and  performing  mar- 
riage ceremonies,  for  all  of  which  services 
he  received  sums  aggregating  an  annual  in- 
come of  $2,000;  that  on  October  7,  1914, 
plaintiff,  then  also  a  member  of  said  Granite 
Baptist  Church,  In  fellowship  with  its  mem- 
bers and  in  harmony  with  its  doctrine,  was 
by  vote  of  the  membership  thereof  assembled 
into  conference  granted  a  letter  of  dismis- 
sion, thus  severing  his  connection  with  said 
church  and  conferring  upon  him  the  right 
to  unite  with  and  be  received  as  a  member 
of  any  other  Baptist  Church  of  like  faith, 
which  letter,  according  to  established  usage, 
after  adjournment  of  the  conference,  should 
have  been  Issued,  signed  by  the  clerk  and 
moderator,  and  forwarded  to  plaintiff  or 
to  the  church  of  which  he  might  later  be- 
come a  memlier;  that  by  virtue  of  the  act 
of  such  conference  said  Granite  Baptist 
Church  lost  all  Jurisdiction  over  him  and  his 
membership  and  relation  to  the  Baptist 
Church,  and  exclusive  Jurisdiction  thereof 
was  lodged  in  the  church  later  receiving 
him  into  fellowship;  that  the  letter  of  dis- 
mission so  granted  by  said  conference  was 
not  Issued,  signed,  and  forwarded.  In  accord- 
ance with  the  church  rule,  but  Uiat  on  Oc- 
tober 21,  1914,  pursuant  to  the  recognized 
custom  of  Baptist  churches  an'd  in  reliance 
upon  the  action  of  said  conference,  plaintiff 
Joined  and  was  received  Into  full  member- 
ship by  the  Lake  Creek  Baptist  Church,  of 
which  he  was  the  pastor;  that  defendants, 
with  full  knowledge  of  the  facts,  actuated 
by  a  malicious  design  to  injure  plaintiff, 
conspired  to  call  a  conference  of  the  Granite 
Baptist  Church,  and  in  such  conference  pass 
or  cause  to  be  passed  a  fraudulent,  slander- 
ous, and  libelous  order,  as  the  order  and  act 
of  the  safd  Granite  Baptist  Cihurch,  and 
write  and  cause  to  be  written  on  tlie  min- 
utes of  said  Granite  Church  a  false,  fraud- 
ulent, slanderous,  and  libelous  writing,  and 
publish  and  cause  to  be  published  the  same, 
the  said  fraudulent,  slanderous,  and  libelous 
writing  to  be  of  the  purport  and  Import  that 
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plaintiff  bad  been  guilty  of  conduct  unbecom- 
ing a  minister,  and  tliat  he  liad  been  regularly 
charged  wttli  tlie  same  before  said  Granite 
Baptist  Cbnrch  and  f oun'd  guilty  thereof,  and 
tamed  out  of  said  church,  and  deprived  of 
membership  therein,  and  the  fellowship  of 
said  church  withdrawn  from  him,  and  that 
in  furtherance  of  said  conspiracy,  and  in 
furtherance  of  the  malicious  intent  of  de- 
fendants to  wrong,  injure,  and  damage  the 
plaintiff,  the  defendants  caused  a  conference, 
or  what  purported  to  be  a  conference,  of  the 
said  Granite  Baptist  Church,  to  be  opened 
on  the  4th  day  of  November,  1914,  with  the 
defendant  J.  W.  Bailey,  puri)ortlng  to  act  as 
moderator,  and  the  defendant,  Hettle  Wil- 
liams, purporting  to  act  as  clerk,  that  there 
were  other  members  of  said  Granite  Baptist 
Church  who  were  not  into  said  conspiracy 
entered  Into  by  the  defendants  and  were  ig- 
norant of  the  same,  and  the  said  conspira- 
tors kept  the  said  conspiracy  and  the  objects 
and  purposes  thereof  a  secret,  and  concealed 
from  the  said  other  members  of  said  Granite 
Church  who  were  not  parties  thereto,  and 
that  on  said  last-named  date  the  said  conspir- 
ators, the  said  defendants  herein,  caused 
the  following  false,  fraudulent,  slanderous, 
and  libelous  statement  in  writing  to  be  made 
and  entered  and  published  as  minutes  of 
said  Granite  Baptist  Church,  the  same  plain- 
tiff alleges  as  being  false,  fraudulent,  slan- 
derous, and  libelous  as  to  plaintiff,  and  as 
the  same  refers  to  and  was  intended  by  de- 
fendants to  affect  the  plaintiff,  to  wit : 

"Not.  4,  1914.  Devotional  exercises.  Min- 
utes Oct  7  read.  A  motion  carried  to  rescind 
the  act  of  this  meeting.  Brother  Burnott  read 
chargea  against  Brother  Nunnery.  A  motion 
to  sustain  charges  as  read  voted  unanimous. 
Motion  and  second  that  the  church  withdraw 
feUowafaip  from  Brother  Nunnery.  Vote  was 
unanimous.  The  clerk  tendered  her  resigna- 
tion as  she  was  going  away.  Motion  and  sec- 
ond that  sister  Georgia  Austin  act  as  clerk 
pro  tern  until  the  clerk  returned.  A  motion  for 
the  same  committee  to  see  tho  sisters.  A  mo- 
tion and  second  also  for  the  committee  to  see 
Brother  George  W.  Anderson.  A  motion  and 
second  for  the  church  to  call  a  pastor  tu- 
niglit.  Brother  J.  E.  Kirk  was  unanimously 
ekcted.  The  church  invited  Brother  Bailey  to 
makr  a  Sunday  school  talk,  instead  of  having 
church  next  Sunday.  No  further  business,  con- 
fetecoe  adjourned. 

"Brother  J.  W.  Bailey,  Moderator. 
"Hettie  Williams,  Clerk." 

Where  the  language  employed  in  an  al- 
leged defamatory  publication  is  plain  and  un- 
ambiguous, it  is  the  duty  of  the  court  to  de- 
termine whether  same  is  libelous  per  se.  C, 
I{.  I.  &  P.  By.  Co.  V.  Medley  (not  yet  official- 
ly r^orted)  155  Pac.  211,  I*  R.  A.  1816D, 
587;  McKenney  ▼.  Carpenter,  42  Okl.  410, 
141  Paa  779;  Spencer  v.  Mlnnlck,  41  OkL 
613,  139  Pac.  130;  Bodlne  v.  Times-Journal 
Pub.  Co.,  26  OkL  135,  110  Paa  1098,  31  U  R. 
A.  (N.  S.)  147. 

The  trial  court  decided  that  the  words 
used  in  tlie  Instant  publicntion  were  not  in 
themselves  libelous;  and  plaintiff's  challenge 


of  this  holding  presents  for  review  the  prin- 
cipal question  in  the  case. 

Plaintiff  allcgQs  that  he  has  been  actually 
damaged  by  the  foregoing  vrrongful  acts  of 
the  defendants  in  his  good  name,  good  fame, 
reputation,  and  professional  standing  as  a 
minister  "in  a  large  sum  of  money"  ;  that  he 
has  been  actually  damaged  thereby  in  the 
loss  of  his  good  reputation,  and  thereby  his 
ability  to  secure  calls  to  large  church  congre- 
gations as  pastor,  and  consequently  the  loss 
of  salaries  for  preaching  as  pastor  and  in 
holding  protracted  meetings  in  the  sum  of 
$10,000 ;  that  his  Influence  as  an  editor  ha.s 
been  impaired,  and  he  has  thereby  been  dam- 
aged In  the  sum  of  $5,000;  that  by  reason 
of  the  malice  of  the  defendants  against  the 
plaintiff  in  the  formation  and  the  carrying 
out  of  said  conspiracy  the  plaintiff  is  entitled 
to  recover  of  the  defendants  the  sum  of  $20,- 
000  as  exemplary  damages. 

[1 , 2]  Publishing  the  fact  that  charges 
against  plaintiff  (with  no  Intimation  of  their 
import)  were  read,  and  by  unanimous  vote  sus- 
tained, at  a  church  conference,  and  that  such 
diurch,  regardless  of  the  fact  of  his  member- 
ship therein,  had  for  no  given  cause  with- 
drawn fellowship  from  him,  did  not,  in  our 
opinion,  touch  him  in  his  profession,  or  nec- 
essarily tend  to  impair  confidence  in  his  in- 
tegrity, character,  or  professional  ability,  and 
we  cannot  legally  conclude  that  the  natural 
or  probable  consequences  of  the  publication 
of  the  words  used,  when  given  their  popular 
amd  obvious  meaning,  would  be  to  deprive 
him  of  public  confidence  as  a  man,  minister, 
or  editor,  or  to  Injure  him  in  his  occupation. 
Therefore,  If  actionable  at  ail,  such  publica- 
tion is  not  libelous  per  se. 

In  NeweU  on  <Slander  and  Libel  (3d  Ed.)  i 
197,  It  is  stated: 

"Words  touching  a  clergyman  in  his  profes- 
sion are  actionable  per  se.  Words  are  often 
actionable  when  spoken  of  a  clergyman  which 
would  not  be  so  if  spoken  of  others.  But  it 
does  not  follow  that  all  words  which  tend  to 
bring  a  clergyman  into  disrepute  or  which  mere- 
ly impute  that  be  has  done  something  wrong  arc 
actionable  witliout  proof  of  special  damage. 
The  reason  always  assigned  for  this  distinction 
between  clergymen  and  others  is  that  the  charge, 
if  true,  would  be  ground  of  degradation  or  dep- 
rivation. The  imputation  therefore  most  be 
sudt  as,  if  true,  would  tend  to  prove  him  unfit 
to  continue  bis  calling,  and  therefore  tend  more 
or  less  directly  to  proceedings  by  the  proper 
authorities  to  silence  him." 

Plaintiff  failed  to  allege  special  damage,  an 
essential  averment  In  all  cases  wherein  the 
publication  declared  on  Is  not  libelous  per  se ; 
and  in  tUs  respect  the  petition  is  fatally  de- 
fective. N.  S.  Sherman  Machine  Co.  v.  thinu, 
28  OkL  447,  114  Pac.  617;  McKenney  v.  Car- 
penter, supra ;   Hall  v.  Taylor,  158  Pac.  373. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 

THACKER,  J.,  dissents. 
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Mclaughlin  t.  SHAW  et  al.     (No.  7828.) 

(Sopreme  Court  of  Oklahoma.     May  22,  1817. 

Rehearing  Denied  June  19,  1917.) 

(Sv^lahus  iy  the  Court.) 

Appeai.  and  Erbor  <S=»5C4(2)— Obdeb  Vacat- 
INO   Default   JuDOireNT — Motion  to   Set 
Aside  Order — Cabe-Made. 
Where  it  is  sought  to  have  reviewed  an  order 
of  the  tiial  court  vacating  a  default  judgment,  a 
motion  to  set  aside  order  to  vacate  is  not  neces- 
sary, and  presenting  such  motion  does  not  en- 
large the  time  for  making  and  serving  case-made. 
Such  time  runs  from  the  date  of  the  order  va- 
cating the  default  judgment,  and  not  from  the 
date  of  the  order  refusing  to  set  aside  order  va- 
cating such  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  2502,  2555.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Canadian  County ; 
Edward  Dewes  Oldfleld,  Judge. 

Action  by  T.  S.  McLaughUn  against  O.  D. 
Shaw  and  Mary  B.  Shaw.  From  an  order 
vacating  a  default  Judgment,  plaintiff  brings 
error.     Dismissed. 

R.  B.  Forrest,  of  El  Reno,  for  plaintiff  In 
error.  Hlnch  &  Bradley,  of  Kingfisher,  for 
defendants  In  error. 

WEST,  C.  The  plaintiff  In  error,  who  was 
plaintiff  below,  brought  this  proceeding  to 
have  reviewed  the  action  of  the  trial  court 
in  refusing  to  set  aside  an  order  vacating 
and  setting  aside  a  default  judgment.  The 
defendants  have  filed  a  motion  to  strllce 
plaintiff  in  error's  brief  and  dismiss  appeal. 
One  of  the  grounds  of  the  motion  is  that  the 
case-made  attached  to  the  petition  In  error 
was  not  served  on  defendants  In  error  with- 
in the  time  provided  by  law,  nor  within  the 
time  allowed  for  such  service  by  the  dis- 
trict court  of  Canadian  county. 

It  appears  from  the  record  that  plaintiff 
secured  a  default  judgment  against  defend- 
ants, and  that  tbereafterwards  there  were 
filed  a  number  of  motions  to  set  aside  the 
default  Judgment.  The  last  of  such  motions 
was  sustained  by  the  court  on  the  25th  day 
of  September,  1916,  and  appears  to  have 
been  heard  and  considered  upon  the  verified 
motions  filed  by  the  defendants.  On  the 
28tta  day  of  September,  1915,  plaintiff  filed 
a  motion  to  set  aside  this  order,  which  was 
heard  and  overruled  on  the  9th  day  of  Oc- 
tober, 1915.  Plaintiff  saved  his  exceptions 
to  this  action  of  the  court,  prayed  an  appeal, 
and  was  granted  30  days  in  which  to  pre- 
pare and  serve  case-made,  and  the  case  was 
served  on  the  29tb  day  of  October,  1915. 
The  act  complained  of  by  plaintiff,  as  pre- 
sented In  his  brief,  is  the  sustaining  of  de- 
fendant's motion  to  vacate  said  default  judg- 
ment. This  action  of  the  court  being  upon  a 
verified  motion,  a  motion  to  review  this  ac- 
tion by  a  motion  to  set  aside  this  order,  as 
was  done  In  this  case,  or  motion  for  new 
trial,  was  unnecessary  to  authorize  the  Su- 


preme Court  to  review  tbe  order  made  upon 
such  hearing.  Robe  v.  Fullerton-Stuart  Lum- 
ber Co.,  149  Pac.  1157,  and  cases  cited. 

In  the  Instant  case  It  Is  our  opinion  that 
the  time  In  which  to  make  and  serve  case 
made  began  to  run  from  the  date  of  the  or- 
der of  court  sustaining  motion  to  set  aside 
the  default  judgment,  and  the  motion  filed 
by  plaintiff  to  set  aside  the  order  vacating 
the  default  Judgment  was  unnecessary,  and 
would  therefore  not  operate  to  extend  the 
time  to  make  and  serve  case-made.  In  the 
Robe  T.  Fullerton-Stuart  Lumber  Co.  Case, 
supra,  a  motion  to  set  aside  default  judg- 
ment was  filed,  as  In  this  case,  and  was 
overruled  on  March  17,  1914,  the  same  day 
motion  for  new  trial  was  filed,  whldi  was 
overruled  on  May  4,  1914,  at  whldi  time  the 
defendants  were  granted  45  days  to  prepare 
and  serve  case-made.  This  court.  In  passing 
on  the  motion  to  dismiss  the  appeal  In  that 
case,  says: 

"Defendant  in  error  contends  that  the  time  In 
which  to  make  and  serve  case-made  began  to  ran 
from  the  overruling  of  the  motion  to  set  aside 
the  judgment  and,  as  the  motion  for  new  trial 
was  unnecessary,  it  did  not  operate  to  extend  the 
time  to  make  and  serve  the  case-made.  This 
contention  is  correct.  Powell  v.  Nichols  et  al., 
26  Okl.  734,  110  Pac.  762  [29  L.  R.  A  (N.  S.) 
8S0];  Bond  v.  Cook,  28  Okl.  446,  114  Pac.  723; 
Cowart  V.  Parker- Washington  Co.,  40  OkL  56, 
136  Pac.  153." 

See  Soliss  v.  Davis,  County  Judge,  28  OkL 
496,  114  Pac.  609. 

Inasmuch  as  the  court  In  the  instant  case 
granted  only  30  days  In  which  to  prepare  and 
serve  case-made,  and  as  the  additional  mo- 
tion filed  by  plaintiff  was  unnecessary,  and 
unavailing  to  enlarge  the  time  for  making 
and  serving  case-made,  it  is  our  opinion  that 
the  action  of  the  court  on  said  motion  to 
set  aside  order  vacating  a  default  Judgment 
did  not  operate  to  extend  the  time  to  make 
and  serve  case-made,  and  as  case-made  was 
served  more  than  30  days  after  September  25. 
1915,  the  date  on  wliich  the  court  sustained 
motion  to' vacate  said  Judgment,  this  being 
the  action  complained  of  by  plaintiff,  that 
this  case  was  not  served  in  time,  and  that 
motion  to  dismiss  should  be  sustained;  and 
it  is  so  ordered. 

PER  CURIAM.    Adopted  In  whole. 

(M  Okl.  61) 
SHAWNEE  FIRE  INS.  CO.  ▼.  BEATT. 
(No.  4727.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(SyHalui  by  the  Court.) 

InSTTBANCB  €=3634(2)— FiBB  Irsubanck— AO" 
TION— Policies. 
The  conditions  in  an  Insnrance  policy  pre- 
scribing the  time  and  manner  of  giving  notice 
of  loss,  and  the  method  of  ascertaining  the 
amount  of  loss,  must  be  complied  with  before 
suit  is  commenced  to  recover  on  the  policy ;  and 
a  demurrer  should  be  sustained  to  a  petition 
that  exhibits  the  policy  containing  auch  condi- 
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tions,  bat  do«s  not  plead  that  such  condltlcms 
were  complied  with  or  waived  before  suit  was 
commeuced. 

[Ed.  Note.— For  oOier  cases,  see  Insurance, 
Cent.  Dig.  {{  1603-1606.] 

Error  from  District  Court,  Boger  Mills 
County;  O.  A.  Brown,  Judge. 

Action  by  I*.  A.  Beaty  against  tbe  Shawnee 
Fire  Insurance  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Molvane  &  Gault  and  D.  R.  Hlte,  all  o£ 
Topeka,  Kan.,  for  plaintiff  In  error. 

BRETT,  J.  The  petition  In  error  In  this 
case  was  filed  January  14,  1913.  The  brief 
of  the  plaintiff  In  error  was  filed  May  6, 1915, 
but  there  has  been  no  brief  tiled  on  behalf  of 
defendant  In  error  and  no  reason  or  excuse 
given  for  the  failure  to  do  eo.  In  Taby  t. 
McMurray,  30  Okl.  602,  120  Pac.  664,  It  Is 
stated  that  where  the  defendant  In  error 
files  no  brief  and  "the  brief  of  the  plaintiff 
In  error  reasonably  appears  to  support  the 
-  assignments  of  error,  the  court  will  not 
search  the  record  to  ascertain  E(ome  possible 
theory  on  which  the  case  may  be  afiBrmed ; 
but  If  the  assignments  of  error  appear  to  be 
reasonably  supported  by  the  record,  the  case 
will  be  reversed.  Sharpleigh  Hardware  Co. 
V.  Prltchard,  25  Okl.  808,  108  Pac.  360; 
School  District  Ko.  38,  Pottawatomie  County, 
▼.  Shelton,  26  Okl.  229,  109  Pac.  67,  188  Am. 
St  Rep.  962;  Butler  v.  Stinson,  26  Okl.  216, 
108  Pac.  1103." 

This  Is  a  suit  on  a  fire  insurance  policy. 
The  plaintiff  in  error  insured  a  certain  build- 
ing belonging  to  the  defendant  In  error,  whidi 
was  subsequently  destroyed  by  fire.  The  de- 
fendant In  error  sued  to  re<5over  the  amount 
of  the  policy,  and  attached  a  copy  of  the  pol- 
icy to  his-  petition,  as  an  exhibit.  There  was 
In  this  policy  conditions  to  the  effect  that  in 
case  of  a  loss,  the  Insured  would  notify  the 
Insurer  Immediately  In  writing  of  the  loss, 
and  within  60  days  thereafter  render  a  state- 
ment to  the  company  signed  and  sworn  to  by 
the  insured,  stating  his  knowledge  and  be- 
lief as  to  the  time  and  origin  of  the  fire,  his 
Interest  in  the  property,  the  cash  value  there- 
of, the  amount  of  loss  thereon,  the  incum- 
brances thereon,  other  Insurance  together 
with  a  copy  of  tiie  descriptions  of  any  other 
policies,  any  change  In  title,  and  a  certificate 
of  a  disinterested  Justice  of  the  peace  or 
notary  public  living  nearest  the  place  of  the 
fire,  that  he  had  examined  the  circum- 
stances and  believed  the  Insured  had  honestly 
sustained  the  loss  to  the  amount  said  mag- 
istrate or  notary  public  should  certify. 

The  plaintiff  in  error  demurred  to  the  peti- 
tion of  the  defendant  in  error,  on  the  ground 
that  the  petition  did  not  plead  that  the  de- 
fendant in  error  had  compiled  with  the  re- 
quirements of  the  conditions  in  the  policy 


befcre  commencing  his  action.  This  demur- 
rer was  overruled.  Objection  was  interposed 
to  the  introduction  of  any  evidence  under  the 
petition,  which  was  also  overruled.  And 
Judgment  upon  the  trial  was  rendered  for  de- 
fendant in  error.  The  defendant  In  error 
does  not  plead  or  attempt  to  prove  that  any 
of  the  conditions  in  the  policy  were  waived, 
and  there  seems  to  be  a  failure  upon  the  part 
of  the  defendant  in  error  to  plead  or  prove 
that  they  had  been  complied  with  before  suit 
was  commenced.  In  Gray  v.  Reliance  Insur- 
ance Co.,  26  Okl.  592,  110  Pac.  728,  Mr.  Jus- 
tice WlUlams,  speaking  for  the  court,  says: 
"All  parties  thereto  have  agreed  that.  If  the 
wheat  is  injured  by  hail  the  insured  shall  maO 
a  written  notice  by  registered  letter  to  the  Okla- 
homa City  office  of  the  defendant  in  error  with- 
in 48  hours  after  the  injury  occurred,  giving  the 
date  of  the  loss,  description  of  the  land  on 
which  it  occurred,  and  the  number  of  the  pol- 
icy. Then  the  adjuster  is  to  examine  the  wheat 
and  make  his  estimate  and  send  such  estimate 
in  writing  to  the  home  office  of  the  insurer  and 
a  copy  of  the  same  to  the  insured.  If  the  in- 
sured is  not  satisfied  with  said  estimate,  then 
the  amount  of  said  loss  may  be  ascertained  by 
three  competent  appraisers;  the  insured  and 
the  insurer  each  to  select  one,  etc.  •  •  • 
These  provisions  relate  to  acts  that  must  be  per- 
formed by  the  parties  thereto,  aa  a  part  of  the 
contract,  and  have  no  relation  to  the  bringing 
of  a  suit,  but  to  the  ascertainment  of  the 
amount  of  damages  or  compensation  agreed  or 
undertaken  to  be  paid.  It  is  not  averred  that 
plaintiff  had  complied  with  the  terms  of  said 
policy  or  had  given  the  notice  of  loss  in  order 
that  the  loss  could  be  adjusted  and  paid.  This 
was  essential.  St.  Paul  Fire  ft  Marine  Ins.  Co. 
T.  Mountain  Park  Stock  Farm  Co.,  supra  [23 
Okl.  79,  99  Pac.  647]." 

It  Is  therefore  apparent  in  the  case  at  bar 
that  since  the  defendant  In  error  did  not  aver 
that  he  had  complied  with  conditions  of  the 
policy  with  reference  to  the  notice,  estimate 
'of  loss,  etc.,  or  that  same  had  been  waived, 
that  the  ooqrt  erred  In  not  sustaining  the 
demurrer  to  the  petition. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer.   All  the  Justices  concur. 

"^"^"^  (M  Okl.  106) 

GARRISON  T.  E.  M.  LISLE  &  CO. 
(No.  4829.) 

(Supreme  Court  of  Oklahoma.    June  19,  1917.) 

(Syllabu*  ly  the  Court.) 
Afpbai.  AKn  Ebbob  «=>334(1)— Rkvivait— Dis- 

MISSAI.. 

Where  pending  suit  on  an  account  by  G.  he 
reassigned  the  accosnt  to  the  B.  Co.,  and  dies, 
and  thereafter  judgment  is  rendered  in  favor  of 
6.,  and  an  appeal  is  prosecuted  in  his  name  to 
this  court,  and,  after  the  expiration  of  a  year 
from  the  death  of  O.,  no  revivor  of  the  action 
being  had  in  the  trial  court,  a  motion  to  dis- 
miss the  appeal  will  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1851.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;   Geo.  W.  Clark,  Judge. 
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Action  by  D.  ES.  Oarrison,  doing  business 
as  D.E.  Garrison  A  Co.,  against  E.  M.  Lisle 
&  Co.  Tliere  was  a  judgment  for  defendants, 
and  plalntitt  brings  error.    Dismissed. 

Ames,  Chambers,  Lowe  ft  Richardson, 
of  Oklahoma  City,  for  plaintiff  in  error.  Ev- 
erest &  Campbell,  of  Oklahoma  City,  for  de- 
fendants in  error. 

TURNER,  J.  On  June  8,  1910,  D.  E.  Gai^ 
rison,  plaintiff  In  error,  plaintiff  Ijelow,  doing 
business  as  D.  E.  Garrison  &  Co.,  sued  defend- 
ants In  error  defendants  below.  In  the  district 
court  of  Oklahoma  county  on  account  for  cer- 
tain building  material  furnished  and  used  by 
defendants  In  the  construction  of  the  Colcord 
Building  In  Oklahoma  City.  The  account 
sued  on  was  due  the  Cormgated  Bar  Com- 
pany, and  was  duly  assigned  to  plaintiff  In 
error  before  suit.  After  answer  filed,  the 
cause  proceeded  to  trial,  whereupon,  on  Au- 
gust 28,  1912,  judgment  was  rendered  In  fa- 
vor of  plaintiff  and  against  defendants  for 
$2,273.88  and  plaintiff  brings  the  case  here. 

It  is  urged  that,  as  plaintiff  In  error,  D. 
E.  Garrison,  died  on  September  2,  1911,  pend- 
ing the  cause,  and  before  judgment  in  the 
trial  court,  and  as  one  year  has  expired  since 
he  died  without  a  revivor  of  the  cause,  this 
appeal  should  be  dismissed.  The  point  Is 
well  taken. 

The  facts  are:  This  suit  was  commenced 
June  3,  1010.  On  June  0,  1910,  the  account 
sued  on  was  reassigned  by  D.  E.  Garrison 
to  the  Corrugated  Bar  Company.  On  Sep- 
tember 2,  1911,  Garrison  died,  but  said  action 
proceeded  to  judgment  In  the  name  and  in 
favor  of  D.  E.  Garrison  &  Co.  From  this 
judgment  an  appear  was  prosecuted  in  the 
name  of  the  plaintiff,  and  a  year  has  expired 
since  his  death  without  a  revivor  of  the  ac- 
tion in  the  trial  court  In  the  name  of  the 
assignee  of  the  account,  as  permitted  by  BieT. 
Laws  1910,  81  5283  et  seq.  The  excuse  for 
failure  to  revive  is: 

"That  the  only  reason  said  cause  was  not  re- 
vived in  the  name  of  the  r^  owner  of'  the 
judgment,  the  Corrugated  Bar  Company,  was 
because  of  the  fact  that  the  officers  of  the  Cor- 
rugated Bar  Company  did  not  know  it  was  nec- 
essary to  have  said  cause  revived,  and  therefore 
never  notified  the  attorneys  who  represented 
them,  and  as  attorneys  of  record  for  D.  E.  Gar- 
rison, Jr.,  of  the  death  of  D.  E.  Garrison,  Jr." 

— which  Is  no  excuse  at  all.  In  Glazier  t, 
Hencybuss,  19  Okl.  316,  91  Pac.  872,  the  court 
held  that: 

"Section  4624,  Wilson's  Rev.  &  Ann.  St.  1903, 
fixing  one  year  as  the  timef  within  which  an  ac- 
tion may  be  revived  in  the  names  of  the  repre- 
sentatives or  successors  of  the  plaintiff,  is  not 
a  mere  limitation  upon  a  remedy,  but  condi- 
tions the  very  right  to  revive ;  and  parties  seek- 
ing_  to  avail  themselves  of  its  benefits  must 
strictly  comply  with  its  terms." 

See,  also,  McKay  v.  Watson,  40  Okl.  353, 137 
Pac.  1177;  A,  T.  &  S.  F.  Ry.  Co.  v.  Fenton, 
153  Pac.  1130;    Zahn  v.  Obert,  159  Pac.  298. 

There  is  nothing  in  the  record  to  show 


that  the  Cormgated  Bar  Company  was  sub- 
stituted as  a  party  plaintiff,  or  that  such  was 
Intended. 

Plaintiff  in  error  asks  that  this  cause  be 
revived  in  the  name  of  the  Corrugated  Bar 
Company  in  tUs  court  This  cannot  be  done. 
In  Zahn  v.  Obert,  supra,  we  said: 

"This  action  cannot  be  revived  here,  for  the 
obvious  reason  that  the  plaintiff  in  error,  plain- 
tiS  below,  did  not  die  wliile  the  action  was 
pending  in  this  court  on  appeal." 

For  the  reasons  stated,  the  appeal  is  dis- 
missed. All  the  Justices  concur,  except 
iSLANE,  J.,  absent  and  not  partidpatiiig. 

(M  ow.  *B) 
MARSHALL  v.  GRAYSON  et  al.    (No.  6743.) 
(Supreme  Court  of  Okhthoma.    May  23,  1916. 
On  Rehearing,  June  6,  1917.) 

(ai/lUtbu»  by  th«  Court.) 

1.  Cahceixation  or  iNSTBinatNTB  0=947  ' — 
GaossLT   Inadkquatb   Consideration— Rk- 

UEF, 

Where  there  is  a  gross  inadeqnacy  or  a  total 
want  of  consideration,  slight  evidence  of  fraud, 
overreaching,  or  undue  influence  will  justify  the 
cancellation  of  a  deed,  where  the  enforcement 
of  such  deed  would  shock  the  conscience  of  the 
chancellor. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instmments,  Cent.  Dig.  H  102,  103.] 

2.  Cancbllation  or  Inbtrtjuertb  «=>43— De- 
fenses—Scope. 

Where  the  sole  defense  pleaded  is  a  purchase 
for  a  valuable  consideration  of  the  lands  in  con- 
troversy, and  the  full  payment  of  such  cousider- 
ation,  such  plea  excludes  a  defense  that  the 
lands  in  question  passed  by  gift. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  InstrumenU,  Cent.  Dig.  {}  90-99.] 

3.  Afpeai.  and  Ebbob  tt=>1175(7) — Review — 
EquiTABLB  Case— Judquent. 

This  being  a  purely  equitable  case,  this  court 
will  consider  the  whole  record,  weigh  the  evi- 
dence, and  where  the  judgment  of  the  trial  court 
is  clearly  against  the  weight  of  the  evidence,, 
render,  or  cause  to  be  rendered,  such  judgment 
as  the  trial  court  should  have  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4581.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County  i 
L.  M.  Foe,  Judge. 

Action  by  Mary  Marshall  against  Llllie 
Grayson  and  others.  Judgment  for  defend- 
ants dismissing  the  petition,  plaintifrs  mo- 
tion for  a  new  trial  overruled,  and  she  brings 
error.    Reversed,  with  directions. 

J.  S.  Severson,  of  Broken  Arrow,  and  H.  C. 
Allen,  of  Coweta,  for  plaintiff  in  error.  M. 
P.  Howser,  Z.  I.  J.  Holt,  and  Frank  L. 
Haymes,  all  of  Broken  Arrow,  for  defendants 
In  error. 

COLLIER,  C.  This  is  an  action  brought 
by  the  plaintiff  in  error  against  the  defend- 
ants in  error  for  the  cancellation  of  two  cer- 
tain deeds  described  In  the  petition.  The 
parties  hereinafter  will  be  designated  as 
they  were  in  the  trial  court.    The  petition 
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in  this  caae  avers,  among  other  things,  that 
the  said  deeds  were  obtained  from  plaintiff 
by  misrepresentation  and  fraud,  and  that  she, 
plaintiff,  never  at  any  time  received  any  con- 
sideration for  said  deeds,  and  that  the  con- 
sideration therein  specified  is  wholly  fraudu- 
lent so  far  as  she  Is  concerned;  that  she 
never  received  any'  amount  whatever  for  the 
exe<!ution  of  same,  and  that  said  execution 
was  obtained  by  said  defendant  on  the  sole 
and  only  statement  relied  on  by  said  plaintiff 
and  made  by  the  defendant,  Ullle  Grayson, 
that  said  instruments  were  wills.  The  de- 
fendant Lillle  Grayson  answered  and  denied 
each  and  every  material  allegation  contained 
in  the  petition;  set  up  her  ownership  and 
possession  of  said  lands,  and  averred  that 
the  said  conveyances  which  are  sought  to  be 
canceled  were  made  to  her  by  her  mother 
for  a  valuable  consideration,  and  that  she 
(Lillle  Grayson)  had  paid  the  said  consldera- 
tiona  named  in  said  deeds  to  plaintiff.  The 
defendant  P.  3.  Robacker  answered  and  set 
up  that  he  had  an  interest  in  the  lands  In 
question,  the  same  heing  in  the  shape  of  a 
mortgage  for  ^1.500,  executed  by  Ullle  Gray- 
son to  one  Ida  M.  Evans,  and  duly  assigned 
to  him,  and  averred  that  he  was  an  innocent 
purchaser  by  reason  of  the  fact  that  the  rec- 
ords of  the  county  in  which  the  lands  were 
situated  disclosed  that  the  deeds  herein  at- 
tacked were  regular,  and  disclosed  title 
in  Lillle  Grayson,  and  that  he  had  no  knowl- 
edge to  put  him  upon  inquiry  in  -  regard  to 
.same.  The  defendants  C.  G.  Castillo  and 
A.  Li.  Laws  answered  and  set  up  their  inter- 
ests as  being  an  oil  and  gas  lease  executed 
to  them  by  Idllle  Grayson,  for  which  they 
had  paid  value  and  had  entered  Into  the 
same  relying  upon  the  record  of  the  deeds  to 
said  Lilllle  Grayson,  from  her  mother,  and 
without  any  knowledge  to  put  them  upon 
inquiry  in  regard  to  any  tnflrmltles  of  said 
deeds.  On  the  day  the  last  deed  was  executed 
by  plaintiff  to  defendant  Lillle  Grayson  made 
an  agricultural  lease  of  said  lands  to  one 
Trammel,  who  is  not  a  party  to  this  action. 
Plaintiff  offered  evidence  tending  to  show 
that  she  was  overreached  in  the  execution 
of  the  two  deeds  executed  to  her  daughter 
and  sought  to  be  canceled,  and  that  at  the 
time  of  the  execution  of  said  deeds  she  did 
not  understand  that  she  (plaintiff)  was  deeding 
away  her  lands.  The  defendants  offered  evi- 
dence contradictlve  of  that  of  plaintiff  and 
tending  to  show  that  she  (plaintiff)  under- 
stood the  transaction,  and  against  the  objec- 
tion and  exception  of  plaintiff  that  the  lands 
were  a  gift  by  the  plaintiff  to  Ullle  Grayson. 
It  Is  virtually  admitted  in  the  brief  of  the 
plaintiff  in  error  that  Ida  M.  Evans  and  F. 
.1.  Robacker,  as  held  hy  the  trial  court,  are 
innocent  purchasers  for  value  of  said  mort- 
Kage  for  $1,500.  Neither  in  the  brief  of 
plaintiff  in  error,  nor  in  the  brief  of  defend- 
ant in  error,  is  the  status  of  the  oil  and 
gas  lease  executed  by  Lillle  Grayson  to  said 


Castillo  and  Laws  In  any  manner  discussed, 
but  there  is  evidence  tending  to  sustain  the 
defense  of  said  lessees  being  innocent  pur- 
chasers interposed  by  the  lessees  of  said  oil 
and  gas  lease,  and  sustained  by  the  trial 
court  The  lessee  holding  the  agricultural 
lease  executed  by  Lillle  Grayson  to  Trammel 
Is  not  a  party  to  this  action.  The  case 
was  tried  to  the  oourt,  who  found  the  issues, 
in  favor  of  the  defendants,  dismissed  the 
plaintiff's  petition^  and  taxed  plaintiff  with 
costa  The  plaintiff  timely  made  a  motion 
for  a  new  trial,  which  was  overruled  and  ex- 
cepted to,  and  to  reverse  said  judgment  the 
plaintlil  brings  error. 

[1]  Under  the  view  we  entertain  of  the 
case,  we  deem  it  only  necessai^  to  consider 
the  uncontradicted  evidence  that  the  plaintiff 
is  an  illiterate  Indian  woman,  that  the  de- 
fendant Lillle  Grayson  is  her  daughter,  and 
that  said  Lillle  Grayson  paid  no  considera- 
tion to  her  mother  for  the  conveyances  in 
question,  and  the  evidence  tending  to  show 
that  the  plaintiff  was  overreached,  and  will 
confine  our  review  to  the  question  of  wheth- 
er or  not  the  said  deeds  executed  by  the 
plaintiff  to  the  defendant  Lillle  Grayson,  con- 
veyed to  her  (Lillle  Grayson)  a  title  to 
said  lands,  and  the  rights,  if  any,  of  the 
plaintiff  under  said  oil  and  gas  lease.  We 
think  that  the  said  mortgagees  under  the 
evidence  were  innocent  purchasers  for  value, 
and  the  lessee  of  the  agricultural  lease  not 
being  a  party  to  the  cause,  the  rights  under 
said  agricultural  lease  cannot  be  herein  de- 
termined, 

[2]  The  defendant  Lillle  Grayson  having 
pleaded  "that  she  bought  the  lands  for  a  val- 
uable consideration,  which  consideration  she 
had  fully  paid,"  and  totally  failing  to  sus- 
tain such  defense,  it,  of  course,  excludes  any 
idea  of  the  lands  having  passed  to  her  as  a 
gift,  under  the  well-settled  rule  that  cases 
must  be  tried  within  the  Issues  joined.  Enc. 
PI.  &  Pr.  vol.  11,  p.  681,  {  11. 

[3]  This  being  a  purely  equitable  case, 
this  court  will  consider  the  whole  record, 
weigh  the  evidence,  and  where  the  judg- 
ment of  the  trial  court  is  clearly  against  the 
weight  of  the  evidence,  wUl  render,  or  cause 
to  be  rendered,  such  judgment  as  the  trial 
oourt  should  have  rendered.  Salina  Peve- 
house  V.  Adams,  153  Pac.  65 ;  Success  Realty 
Co.  V.  Trowbridge,  150  Pac.  808;  Asher  v. 
Doyle,  150  Pac.  «78;  Schock  v.  Fish,  45  Okl. 
12,  144  Pac.  684. 

The  principle  of  equity  applies  that  where 
there  Is  a  total  want  or  gross  inadequacy 
of  consideration,  slight  evidence  of  fraud, 
overreaching,  or  undue  influence  will  justify 
the  cancellation  of  deeds  the  execution  and 
enforcement  of  which  shocks  the  conscience 
of  the  chancellor. 

"Ordinarily  mere  inadequacy  of  consideration 
is  not  sufficient  ground,  in  itself,  to  justify  a 
court  in  canceling  a  deed,  yet,  when  the  inade- 
quacy is  BO  gross  as  to  amount  to  fraud,  or, 
in  the  absence  of  other  circumstances,  to  shock 
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the  conadeiiM,  and  famish  Batisfactory  and 
decisive  evidence  of  fraud,  it  vill  be  sufficient 
liround  for  canceling  a  conveyance  or  contract^ 
jither  executed  or  executory;  the  role  being  based 
upon  the  theory  that  fraud,  and  not  inadequacy 
of  price,  ie  the  sole  reason  for  the  interposition 
of  equity."  Barker  et  aL  v.  Wiseman,  151  Pac. 
1047. 

Of  course,  if  gross  inadequacy  of  price  Is 
sufficient  ground  upon  which  to  base  cancella- 
tion, a  total  want  of  consideration  must 
support  the  rule  laid  down  in  the  foregoing 
quoted  case. 

We  hold  that  the  said  Ullle  Grayson  ac- 
quired no  title  to  the  lands  in  contr^versj 
under  the  deeds  executed  by  tier  mother  to 
Iier,  and,  it  appearing  that  the  oil  and  gas 
lease  executed  by  Lillie  Grayson  to  Laws 
and  Castillo  on  the  18th  day  of  July,  1913, 
is  a  valid  lease  by  reason  of  the  said  t<aw3 
and  Castillo  being  innocent  purchasers  there- 
of, the  plaintiff  is  entitled  to  any  benefits 
that  may  Qovf  from  the  said  oil  and  gas 
lease,  and  must  be  subrogated  to  any  and 
all  rights  of  the  said  lessor  in  said  oil  and 
gas  lease  to  Lillie  Grayson,  including  the 
payment  to  her  of  all  royalties  contracted 
by  said  lease  to  be  paid. 

We  therefore  recommend  that  this  cause 
be  reversed,  with  directions  to  the  trial  court 
to  cancel  and  set  aside  the  said  two  deeds 
executed  by  th.3  plaintitt  to  her  daughter, 
Lillle  Grayson,  to  the  lands  described  In 
the  petition  in  this  case,  and  tax  the  said 
Lillie  Grayson  with  costs  of  this  cause, 
to  dismiss  said  cause  as  to  F.  J.  Robacker 
and  Ida  M.  E>van3,  and  to  decree  that  the  oil 
and  gas  mining  lease  executed  by  Lillie  Gray- 
son to  said  Castillo  and  Lews  a  valid  lease, 
and  that  the  plaintiff  be  subrogated  to  ail 
the  rights  of  said  Lillie  Grayson,  as  to  the 
payment  of  royalties  under  such  lease. 

PER  CURIAM.     Adopted  in  whole. 

On  Rehearing. 

PER  CURIAM.  After  carefully  examining 
the  record  upcm  rehearing,  we  are  satisfied 
that  the  former  opinion  prepared  by  Mr. 
Commissioner  COLLIER,  readies  a  Just  and 
equitable  conclusion  in  reversing  the  cause 
as  between  Many  Marshall  and  LUUe  Gray- 
son. We  are  of  the  opinion,  however,  that 
the  cause  should  be  remanded  for  a  new  trial 
upon  the  quesUou  of  fraud  as  between  these 
two  parties,  leaving  the  opinion  and  recom- 
mendation of  the  commission  undisturbed  as 
to  all  the  other  parties. 

It  Is  therefore  ordered  that  the  former  or- 
der of  the  court  granting  a  rehearing  herein 
be  set  aside,  that  the  opinion  of  the  commis- 
sion as  herein  modified  be  adopted  as  the 
opinion  of  the  court  and  approved,  and  that 
mandate  issue  accordingly.  All  the  Justices 
concur. 


BAUGHMAN  v.  HEBABD.    (No.  7480.) 
(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(Byttahui  by  the  Court.) 

1.  Partnership  €=108— Right  or  Pasties. 

One  general  partner  cannot  maintain  an 
action  at  law  against  another  to  recover  an 
amount  claimed  by  bim  by  reason  of  partner- 
ship transactions  until  there  has  been  a  final 
settlement  of  affairs  of  the  partnership  by  dis- 
charging its  linbilities,  collecting  its  assets  and 
definitely  ascertaining  the  surplus,  to  a  share  of 
which  he  is  entitled,  and  until  this  is  done  the 
partner's  only  remedy  is  to  apply  to  a  court  of 
equity  for  an  accounting  and  ascertainment  of 
such  balance. 

[Ed.  Note.— For  other  cases,  see  Partnerstup, 
Cent.  Dig.  §1  157-158,  160,  162-166.] 

2.  Equity  ©=39(2)— Retention  of  Jusisdio- 
tion — Authority  of  Coobt. 

Under  the  law  and  the  evidence  here  the 
plaintiff  was  not  entitled  to  maintain  this  suit, 
to  recover  a  definite  sum  as  a  settlement  of  the 
partnership  affairs  had  never  been  had  against 
bis  partner,  but,  inasmuch  as  the  defendant  be- 
low in  his  pleadings  sought  the  aid  of  a  conrt 
of  -equity  to  make  a  settlement  of  the  partner- 
ship affairs,  and  the  trial  court,  by  consent  of 
the  parties  hereto,  treated  the  same  as  a  pro- 
ceeding in  equity,  for  that  purpose,  the  court 
had  jurisdiction  and  should  have  settled  the 
partnership  by  ordering  its  liabilities  discharg- 
ed, collecting  its  assets,  and  ascertaining  the 
surplus  and  ordering  a  division  of  its  property 
or  proceeds. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §i  1(»-109,  U4.] 

3.  EquiTT  *=»381— Actions— Submission  to 

JUBY. 

.  The  trial  court  had  the  right  to  submit  any 
question  of  fact  to  a  jury  upon  which  he  desired 
the  aid  of  the  jury,  and  the  finding  of  the  jury 
was  only  advisory,  and  hel'e  the  trial  court 
adopted  the  finding  of  the  jury  as  to  the  date 
of  the  formation  of  the  partnership,  and  the 
evidence  supports  the  same,  hence  that  &et 
may  be  treated  as  settled  here. 

[Ed.  Note.— For  other  cases,  see  Equitar,  Cent. 
Dig.  li  813-S17.] 

4.  Pabtkesshif    0=>1O8  —  Actions  —  Judo- 

UENT. 

The  Judgment  here  is  not  supported  by  the 
evidence,  and  no  attempt  made  to  settle  the 
partnership  affairs,  hence  this  cause  is  reversed 
and  remanded  for  that  purpose,  with  directions 
to  the  trial  court  to  accept  the  date  of  the  forma- 
tion of  the  partnership  as  found  by  the  jury 
and  trial  court 

[Ed.  Note.— For  other  cases,  see  Partneiship, 
Cent.  Dig.  §§  157-158,  160,  162-166.] 

Commissioners'  Opinion,  Division  Na  3L 
Error  from  Superior  Court,  Custer  County; 
J.  W.  Lawter,  Judge. 

Action  by  Chas.  T.  Hebard  against  A.  H. 
Baughman.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

T.  W.  Jones,  Jr.,  of  Weatherford,  for  plain- 
tiff In  error.  Darnell  &  Darnell,  of  Arapaho, 
for  def^idant  In  error. 

HOOKER,  6.  Chas.  T.  Hebard  sued  A.  H. 
Baughman  in  the  court  below  to  recover  a 
Judgment  for  a  definite  sum  of  money  alleged 
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to  be  dne  blm  ai>on  the  final  settlement  of  the 
partnership  relation  theretofore  existing  be- 
tween them.  It  was  claimed  In  the  petition 
here  that  the  parUes  had  made  a  settlement 
of  the  partnership  affairs,  and  had  definitely 
agreed  as  to  the  amount  of  money  dne  the  de- 
fendant in  error  and  to  recover  which  a 
judgment  was  sooght  In  this  action.  The 
answer  of  the  plaintiff  In  error  admitted  the 
partnership  relation,  but  denied  that  there 
had  been  a  settlement  of  the  partnership 
affairs,  and  espedally  denied  that  any  money 
was  doe  the.  defendant  in  error  from  the 
plaintiff  in  error  or  from  the  inrtnershlp 
business.  And  the  answer  of  the  plaintiff  in 
error  prayed  that  an  accounting  be  had  of 
the  partnership  affairs  between  the  plaintiff 
and  defendant,  and  that  the  debts  of  the 
partnership  be  ordered  paid  and  the  property 
of  the  partnership  be  divided  as  appeared 
Just  and  equitable  to  the  court,  and  at  the 
beginning  of  the  trial  of  the  court  below  the 
plaintiff  in  error  objected  to  the  submis- 
sion of  the  case  to  a  Jury  for  the  reason  that 
it  involved  a  partnership  accounting,  and 
being  a  case  which  it  was  Impossible  on 
account  of  the  multiplicity  of  the  accounts  for 
a  Jory  to  properly  adjust  the  equities  be- 
tween the  parties. 

[31  It  appears-  from  an  examination  at  the 
record  before  us  that  one  of  the  Issues  in- 
volved in  this  case  was  the  date  of  the  forma- 
tion of  the  partnership;  the  defendant  In 
error  contending  that  the  partnership  was 
formed  in  1912,  and  the  plaintiff  in  error  as- 
serting it  was  formed  in  1911.  This  was  an 
Important  issue  in  the  case  inasmuch  as  some 
work  performed  between  these  dates  Involved 
a  loss  instead  of  a  profit  And  the  trial  court 
submitted  this  issue  to  the  Jury  in  order  that 
this  question  of  fact  might  be  determined 
so  that  a  settlement  of  the  partnership  affairs 
might  be  had.  No  other  questicm  was  sub- 
mitted to  the  Jury,  and  the  Jury,  after  hear- 
ing the  evidence,  agreed  with  the  defendant 
In  error  that  the  partnership  was  not  formed 
until  1912.  The  trial  court  after  hearing  the 
evidence  also  reached  the  same  conclusion. 
Tilie  verdict  of  the  Jury,  however,  was  <Mily 
advisory  to  the  court,  and  no  error  can  be 
predicated  here  upon  the  submission  of  this 
question  to  the  Jury.  The  date  of  the  forma- 
tion of  this  partnership,  as  found  by  the 
Jury  and  as  found  by  the  court,  may  be  treat- 
ed as  an  accepted  fact  in  this  case.  The  same 
Is  supported  by  the  evidence,  and  in  our  deter- 
mination we  will  treat  this  question  as  set- 
tled. 

Throughout  this  Mitire  record  the  plaintiff 
In  error  treated  this  case  as  a  partnership 
ucconnting,  and  we  find  that  in  his  motion  to 
vacate  and  set  aside  the  special  finding 
of  the  Jury,  the  fifth  ground  thereof  Is  as 
follows: 

"The  defoidant  now  asks  the  court  to  take 
the  exhibits,  cause  the  testimony  to  be  tran- 
scribed, and  consider  the  same  without  a  jury 
as  a  suit  in  accounting  in  settlement  of  part- 


nership alEaiis,  and  render  sudi  Judgment  and 
made  such  findugs  as  to  him  may  seem  just  and 
proper  under  the  pleadings  and  evidence,  and 
to  make  such  findings  and  render  such  judgment 
notwithstanding  the  verdict  and  special  findings 
of  the  jury." 

And  the  sixth  ground  thereof  was: 
"That  the  court  take  such  exhibits  and  such 
evidence  and  find  therefrom  that  the  partner- 
ship lietwjeen  the  plaintiff  and  the  defendant  be- 
gan in  the  early  part  of  the  month  of  Novem- 
ber, 1911,  and  not  in  the  month  of  October, 
1912." 

After  .the  Jury  returned  its  verdict  here, 
finding  the  date  of  this  partnership,  the  court 
took  this  cause  under  advisement  for  more 
than  30  days,  and  on  the  2d  day  of  January, 
1915,  rendered  a  Judgment  in  this  action  to 
the  effect  that  the  partnership  existing  be- 
tween these  piirties  commenced  at  the  making 
of  the  Rock  Island  contract,  and  that  since 
that  time  the  plaintiff  in  error  had  withdrawn 
from  the  partnership  the  sum  of  $739.76  in 
excess  of  the  amount  withdrawn  by  the  de- 
fendant in  error,  and  that  therefore  there  was 
the  sum  of  $739.76  due  to  the  defendant  in 
error,  and  adjudged  that  the  defendant  in 
error  have  a  Judgment  against  the  plaintiff 
in  error  for  said  sum.  And  further  ordering 
that  an  execution  issue  here  commanding  the 
sheriff  to  sell  the  partnership  property  and 
to  pay  to  the  defendant  in  error  the  amount 
of  money  then  in  the  hands  of  the  sheriff,  but 
nowhere  does  be  order  or  direct  that  the 
partnership  be  dosed,  the  partnership  affairs 
settled,  the  debts  be  paid,  or  a  partnership 
accounting  be  bad. 

[1,2]  The  plaintiff  in  error  has  appealed 
here  for  a  reversal  of  this  canse,  contending: 
First,  that  the  court  committed  an  error  in 
submitting  this  cause  to  the  Jury.  This  con- 
tention is  not  tenable  for  the  trial  court  had 
the  right  to  submit  any  question  to  the  Jury 
upon  which  aid  of  Jury  was  desired  by  him. 
No  special  instructions  were  necessary,  nor 
was  he  bound  to  follow  the  Judgment  of  the 
Jury.  Second,  it  was  contended  by  the  plain- 
tiff In  error  that,  the  action  of  the  defendant 
in  error  cannot  be  sustained  for  the  reason 
that  the  evidence  discloses  that  there  bad 
never  been  a  settlement  of  the  partnership 
affairs,  and  that  an  action  cannot  be  main- 
tained by  one  partner  against  another  until 
this  has  been,  and  it  is  definitely  understood 
and  known  how  much  is  due  the  one  from  the 
other.  In  view  of  the  attitude  of  the  plain- 
tiff in  error  in  the  trial  of  the  court  below, 
the  many  requests  for  a  partnership  account- 
ing, and  the  effort  of  the  court  to  try  the  case 
in  the  manner  requested  by  him,  it  would 
seem  that  he  is  not  in  a  position  to  complain 
of  the  action  of  the  court  in  attempting  to 
adjust  the  accoimts  between  these  partners. 
Third,  it  is  further  contended  that  the  trial 
court  committed  an  error  in  allowing  the  de- 
fendant in  error  to  introduce  evidence  seek- 
ing to  explain  certain  things  after  the  case 
had  been  closed  but  before  the  court  made 
his  findings  of  fact  and  his  conclusions  of 
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law.  This  matter  was  discretionary  with  the 
trial  court,  and  In  Tiew  of  the  record  here 
the  same  was  not  an  abuse  of  discretion. 
Fourth,  It  Is  asserted  that  the  judgment  of 
the  court  is  contrary  to  the  evidence  and  the 
law,  etc.  This  presents  a  more  serious  ques- 
tion. How  the  trial  court  arrived  at  this 
judgment  we  are  at  a  loss  to  understand.  No 
finding  of  fact  Is  made  as  to  the  profits  and 
loss  of  this  partnership.  The  trial  court  per- 
sistently refused  to  permit,  in  our  judgment, 
competent  evidence  to  be  Introduced  here 
which  .would  explain  the  book  transactions 
of  this  partnership  which  were  crudely  kept 
and  in  such  a  condition  that  without  explana- 
tion they  are  Incapable  of  understanding.  In 
its  judgment  here  the  court  only  finds  that 
one  partner  has  withdrawn  more  money  from 
the  partnership  than  the  other,  and  thereupon 
renders  a  judgment  in  favor  of  the  one  who 
had  withdrawn  the  smaller  amount  against 
the  other.  How  he  arrived  at  this  conclusion 
we  cannot  imderstand  from  this  evidence, 
and  a  studied  examination  of  the  accounts 
here  do  not  enable  us  to  reach  such  a  conclu- 
sion. The  error  of  the  judgment  rendered 
here  Is  apparent,  for  the  defendant  In  error 
would  only  be  entitled  to  one-half  of  the  ex- 
cess, and  not  to  a  judgment  for  all. 

This  court  In  the  case  of  Cobb  t.  Martin, 
32  Okl.  596, 123  Pac.  422,  in  a  well-considered 
opinion  by  then  Commissioner  Sharp,  now 
Mr.  Chief  Justice  Sharp,  says: 

"It  is  elementary  that  one  partner  cannot 
maintain  an  action  at  law  against  another  to 
recover  an  amount  claimed  by  him  by  reason 
of  partnership  transactions  until  there  has  been 
a  final  settlement  of  the  affairs  of  the  concern 
by  discharging  its  liabilities,  collecting  its  as' 
sets,  definitely  ascertaining  the  surplus,  to  a 
share  of  whicn  he  is  entitled.  Up  to  thot  time, 
a  partner's  only  remedy  is  to  apply  to  a  court 
of  equity  for  an  actounting  and  ascertainment 
of  such  balance.  •  •  •  The  fact,  therefore, 
that  the  estate  of  Edward  Martin  has  brought 
this  action,  without  reference  to  the  former  al- 
leged existence  of  the  partnership,  does  not 
prevent  the  defendant,  Cobb,  from  setting  up 
such  partnership,  and  that  the  proceeds  of  the 
note  sued  on  became  the  assets  of  the  partner- 
ship, and  that  therefore  the  transaction  was  a 
partnership  transaction.  •  •  •  The  fact  that 
the  partnership,  if  one  existed,  had  been  dissolv- 
ed by  the  death  of  Edward  Martin  did  not  there- 
by authorize  the  estate  to  sue,  in  on  action  at 
law,  until  after  a  settlement  of  the  partnership 
affairs.  If  such  settlement  could  not  be  had, 
then  an  action  in  equity  for  an  accounting  would 
be  the  only  remedy  that  could  properly  be  in- 
voked." 

The  examination  of  the  record  before  us 
did  not  justify  the  plaintlCF  below  in  main- 
taining his  action,  but,  inasmuch  as  the  de- 
fendant below  sought  a  settlement  of  the 
partnership,  and  the  case  was  tried  upon  that 
theory  in  the  court  below,  we  must  hold  that 
the  trial  court  properly  entertained  juris- 
diction of  this  cause  for  the  purpose  of  ren- 
dering a  settlement  between  these  parties. 
While  this  court  in  a  case  of  this  character 
has  the  right  to  take  this  evidence  and  adjust 


the  equities  between  the  parties,  yet  In  the 
state  of  this  record  we  do  not  feel  justified 
in  doing  so  for  the  same  is  so  Incomplete,  we 
are  fearful  w6  might  do  an  injustice  here. 

[4]  It  appears  that  the  debts  of  this  part- 
nership have  not  been  settled,  and  one  part- 
ner Is  not  entitled  to  a  judgment  against 
another  until  the  debts  of  the  partnership 
have  heea  paid.  It  is  an  admitted  fact  here 
that  some  of  these  debts  have  not  been  paid 
and  others  are  disputed.  This  must  be  deter- 
mined before  settlement  can  be  had  between 
the  parties.  The  profits  and  loss  of  this  part- 
nership should  be  taken  Into  account,  its 
debts  paid,  the  property  disposed  of,  and  a 
settlement  had  In  the  manner  provided  by 
law  which  is  not  done  by  the  judgment  ot 
the  trial  court  here. 

This  cause  Is  therefore  reversed,  with  di- 
rections to  the  trial  court  to  accept  the  ver- 
dict of  the  jury  and  the  findings  of  the  court 
as  to  the  date  of  this  partnership,  and  to 
settle  the  partnership  affairs  as  Indicated 
above.  The  judgment  of  the  lower  court  is 
therefore  reversed,  and  this  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


UTTIiEPIELD  LOAN  A  INVESTMENT  CO. 

V.  WALKLEY  &  CHAMBERS  et  aL 

(No.  79»4.) 

(Supreme  Court  of  Oklahoma.    June  6,  1917.) 

(St/Hahui  hv  (Ae  Court.) 

1.  Tbial  €=194(1)— Instbdctionb— Invasion- 
OF  Province  of  Jubt. 

It  is  error  for  the  court  to  instruct  the  jury 
as  to  what  the  evidence  shows  upon  a  question 
of  fact  to  be  determined  ^y  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  CSent. 
Dig.  H  413,  436,  439,  440.  450.] 

2.  Tbial  «=3 136(3)  —  Province  of  Couirr  — 
Wbittkn  Instkuction. 

It  is  the  duty  of  the  court  to  construe  un- 
ambiguous written  instruments  introduced  in 
evidence.  Instructions  submitting  to  the  jury 
the  construction  of  written  instruments  in  evi- 
dence, which  contain  no  ambiguities  or  uncer- 
tainties requiring  explanation,  constitute  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  326.] 

Commissioners'  Opinion,  Division  No.  1. 
Ehror  from  County  (3ourt,  Rogers  County; 
H.  Tom  Klght,  Judge. 

Action  by  the  UtUefield  lioan  A  Invest- 
ment Company,  a  copartnership  composed  of 
C.  B.  Llttlefield  and  another  against  Walkley 
&.  Chambers,  a  copartnership  composed  of  C. 
W.  Walkley  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Revers- 
ed and  remanded. 

C.  B.  Holtzendorff  and  P.  W.  Holtzendorff. 
both  of  Claremore,  and  Chas.  L.  Moore,  of 
Oklahoma  City,  for  plaintiffs  in  error.  H. 
Jennings,  of  Claremore,  for  def^idants  In 
error. 
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RUMMONS,  C.  This  action  was  commenc- 
ed by  the  plaintiffs  In  error  to  recover  from 
the  defendants  in  error  the  sum  of  $340^, 
alleged  to  be  due  plaintiffs  In  error  as  pre- 
mium upon  certain  fire  insurance  policies  is- 
sued upon  the  property  of  defendants  in 
error.  The  defendants  In  error  answered, 
■and  alleged  that  the  insurance  was  effected 
under  the  terms  of  a  mortgage  executed  by 
them  to  G.  B.  Llttlefield,  one  of  the  plain- 
tiffs In  error.  The  answer  further  alleged 
that  defendants  in  error  had  executed  in 
writing  an  assignment  to  said  C.  B.  Little- 
field  of  the  rents  and  profits  arising  out  of 
the  property  covered  by  said  mortgage,  which 
assignment  provided  that  the  said  C.  B.  Llt- 
tlefield should  apply  the  rents  so  collected 
upon  any  indebtedness  to  him  from  said  de- 
fendants in  error  as  he  might  designate,  first, 
to  the  unsecured  indebtedness,  second,  to  the 
secured  indebtedness,  and  further  alleges 
that  the  said  C.  B.  Llttlefield  has  collected 
more  than  $782  of  rents  and  profits  from 
.said  mortgaged  premises,  and  that  the  sum 
so  collected  should  have  been  applied  to  the 
satisfaction  of  the  premiums  due  upon  the 
policies  of  insurance  for  which  plaintiff  in 
error  sought  to  recover,  and  that  said  indebt- 
edness has  been  fully  satisfied  thereby.  De- 
fendants in  error  had  Judgment,  and  plain- 
tiffs in  error,  having  unsuccessfully  moved 
for  a  new  trial,  bring  this  proceeding  In 
error  to  reverse  such  Judgment 

The  only  assignment  of  error  which  we 
deem  it  necessary  to  discuss  In  the  deter- 
mlnaticKi  of  this  case  complains  of  the  giv- 
ing of  certain  instructions  by  the  court  over 
tbe  objection  and  exertion  of  the  plaintiffs 
In  error.  Each  one  of  these  instructions  was 
properly  excepted  to  by  plaintiffs  in  error. 
They  may  in  reaching  a  conclusion  in  tills 
case  be  considered  together.  They  are  as 
follows: 

"Instruction  Na  IV. 

"Tou  are  instructed,  gentlemen  ol  the  jury, 
that  the  issaea  in  this  case  are:  Did  the  plain- 
tiffs famish  insurance  upon  the  property  of 
the  defendant?  If  they  did,  did  tney  furnish 
more  than  the  amonnt  they  had  authority  to 
famish  under  the  terms  and  conditions  of  the 
mortgage?  If  they  did.  have  defendants  paid 
plaintiffs  the  amount  of  tbe  premiums  of  this 
insurance  which  they  furnished  upon  the  prop- 
erty belonging  to  defendants?  Then  you  are  in- 
structed, genUemen  of  the  jury,  to  satisfy  jouz 
minds  on  that  line  you  are  to  take  into  consider- 
ation the  contract  entered  into  between  these 
parties.  This  assignment  of  rents,  gentlemen 
of  the  jury,  if  you  find  that  an  assignment  of 
rents  was  made  by  the  defendants  to  the  plain- 
tiffs, you  are  to  take  into  consideration  and  try 
to  determine  from  this  contract  you  have  in 
your  possession  what  plaintiff  was  bound  to 
do  and  how  to  apply  the  rents  from  that  build- 
ing. 

"Instruction  No.  V. 

"Ton  are  instructed,  gentlemen  of  the  Jury, 
that  yon  are  to  find  if  the  contract  provided  for 
the  application  of  the  rents  or  profits,  first, 
to  any  unsecured  debt  which  might  have  exist- 
ed between  plaintiff  and  defendant,  second,  to 
any  secured  indebtedness,  then  jrou  are  to  de- 
termine, gentlemen  of  the  jury,  whether  or  not 


the  rents  were  applied  to  secured  or  unseciu'ed 
indebtedness.  If  you  find  that  plaintiff  applied 
these  rents  from  the  livery  bam  upon  a  secured 
debt,  and  the  contract  provides  that  it  is  to 
be  applied  to  unsecured  indebtedness,  then  plain- 
tiff would  have  no  right  to  apply  these  profits 
or  rents  from  this  building  upon  a  secured  debt 
unless  he  bad  first  paid  off  the  unsecured  in- 
debtedness existing  between  defendants  and  him- 
self. 

"Instmcdon  No.  VL 

"You  are  instructed,  gentlemen  of  the  jury, 
that  you  are  to  take  the  mortgage  given  to  you 
and  see  what  the  conditions  of  the  mortgage 
are.  If  ^ou  find,  gentlemen  of  the  jury,  upon 
examination  of  the  mortgage,  that  the  insurance 

Premiums  which  were  paid  by  plaintiff  were  to 
B  secured  by  the  mortgage,  then  you  are  in- 
structed that  the  contract  in  this  case  would 
not  apply  to  tbe  transaction.  In  other  words, 
gentiemen  of  the  jury,  if  the  contract  provides 
that  tbe  proceeds  or  rents  from  this  building 
be  applied,  first,  to  any  unsecured  debt,  and, 
second,  to  any  secured  debt,  then  you  are  to  de- 
termine if  from  the  terms  of  the  mortgage  this 
claim  was  secured  and  if  the  defendants  were 
liable  under  both  contract  and  mortgage,  taken 
together  for  the  payment  of  it 

"Instruction  No.  VIL 

"You  are  instructed,  genUemen  of  the  jury, 
that  in  the  transaction  of  partnership  business 
such  as  was  testified  in  this  case  that  tbe  acts 
of  one  partner,  as  in  this  case  it  was  testified, 
is  binding  upon  the  entire  partnership,  that  is, 
tlie  separate  and  individual  acts  of  one  part- 
ner by  virtue  of  the  partnership  existing  is  bind- 
ing upon  the  copartners. 

"Instruction  No.  VIIL 

"Gentlemen  of  tbe  jury,  in  the  trial  of  this 
case  you  are  instructed  that  the  burden  of  proof 
is  upon  the  plaintiffs.  They  are  required  to 
make  out  their  case  by  a  fair  preptmderance 
of  the  evidence.  What  is  meant  by  a  fair  pre- 
ponderance of  tbe  evidence  is  the  greater  weight 
of  the  evidence.  In  civil  cases  the  plaintiffs 
are  not  required  to  prove  their  cause  of  action 
to  a  mathematical  certainty,  but  are  required 
to  prove  them  by  a  fair  preponderance  of  the 
evidence;  that  is,  it  must  be  such  evidence  that 
would  cause  a  reasonable,  unbiased,  unprejudic- 
ed mind  to  lean  to  one  side  rather  than  to  the 
other.  You  are  the  sole  judges  of  the  testimony 
in  this  case  and  the  credibility  of  the  witnesses 
who  testified.  You  are  the  sole  judges  of  what 
has  or  what  has  not  been  proven. 

"T%e  defendants  in  this  case,  as  additional  de- 
fense, maintain  that  no  statement  was  ever  sent 
them  with  reference  to  this  account  or  as  to 
how  the  rents  were  to  be  applied  which  were 
collected  by  the  plaintiff.  In  that  connection 
you  are  instructed  that  the  plaintiff,  after  re- 
ceiving the  rents  from  the  building,  would  have 
a  right,  without  a  contract  to  tbe  contrary,  to 
apply  the  rents  upon  any  indebtedness  existing 
between  the  plaintiffs  and  defendants.  You  are 
instructed  that  you  are  to  take  the  contract, 
assignment  of  rents,  and  the  mortgage  and  ar- 
rive as  near  as  you  can  as  to  what  happened  in 
this  transaction." 

[1]  The  vices  charged  against  these  instruc- 
tions are  that  tbe  court  submits  questions 
of  law  to  the  determination  of  the  Jury  and 
invades  the  province  of  the  Jury  as  to  ques- 
tions of  fact  It  is  contended  by  counsel 
for  plaintiffs  In  error  that  as  there  Is  no 
latent  Ambiguity  or  uncertainty  in  tbe  terms 
of  the  mortgage  and  assignment  of  rents  giv- 
en by  the  defendants  in>  error,  the  interpreta- 
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Mon  of  tbose  docnments  was  the  province  of 
the  court,  and  that  in  submitting  the  inter- 
pretation of  them  to  the  Jury,  as  was  done 
in  the  Instructions  above  quoted,  the  court 
committed  error.  It  is  further  contended 
that  in  the  seventh  Instruction  the  court  in- 
vades the  province  of  the  jury  and  advises 
them  as  to  the  facts  in  evidence  before  them. 
We  think  the  contention  of  plaintiffs  in  er- 
ror Is  correct  in  both  particulars.  Instruc- 
tions Nob.  4,  5,  6,  and  8  submitted  to  the  jury 
the  interpretation  of  the  mortgage  and  as- 
signment of  rents.  Instruction  No.  7  advises 
that  the  transaction  in  this  case  was  part- 
nership business,  ai;>d  to  that  extent  invades 
the  province  of  the  jury,  since  whether  or 
not  the  acts  of  one  of  the  partners  In  dealing 
with  the  defendants  in  error  was  in  the  scope 
of  the  partnership  business  was  a  question 
of  fact  for  the  jury. 

[2]  Where  a  written  contract  contains  no 
ambiguities  or  uncertainties,  and  needs  no 
parol  testimony  in  explanation  of  its  con- 
tents, its  interpretation  and  application  to 
the  facts  to  be  found  by  the  jury  Is  for  the 
court.  The  court  therefore  erred  In  not  In- 
terpreting these  contracts  and  in  submitting 
their  Interpretation  to  the  jury.  Midland 
Valley  Ry,  Co.  v.  BaUey,  34  Okl.  103,  124 
Pac.  9S7.  In  fact,  it  seems  to  us  that  the  In- 
structions as  given  were  epitomized  by  the 
trial  court  in  the  last  sentence  of  the  eighth 
instruction,  and  that  said  last  sentence  prac- 
tically leaves  the  law  of  the  case  to  the  de- 
termination of  the  Jury. 

For  these  errors,  the  judgment  of  the  court 
below  should  be  reversed,  and  this  cause 
remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  in  wboleii 


DAVIS  et  ur.  v.  FIRST  STATE  BANK  OF 

IDABEL.    (No.  6734.) 
(Supreme  Court  of  Oklahoma.     May  29,  1017.) 

(Byllahut  by  the  Oowrt.i 

1.  Homestead    «=932— -Acquisition— Nattjbx 
of  houestead. 

The  homestead  character  may  be  impressed 
upon  a  tract  of  land  without  actual  occupancy, 
provided  the  claimant  has  a  fixed  intention  to 
make  a  home  thereon,  and  such  intention  is  evi- 
denced by  overt  acts  of  preparation  in  the 
erection  of  permanent  improvements  and  in  the 
preparation  of  the  land  for  a  home. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  f  {  4(M3.] 

2.  Homestead  9=>32— Acquisition  or  Rights. 

The  actual  occupancy  of  the  land,  or  an  at- 
tempt in  good  faith  to  do  so.  must  follow  the 
overt  acts  ot  preparation  without  unreasonable 
delay. 

VEA.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  4(M3.] 

Commissioners'  Opinion,  IMvlsion  No.  2. 
Error  from  District  Court,  Choctaw  County; 
Summers  Hardy,  Judge. 

Action  by  the  First  State  Bank  of  Idabel 


against  J.  H.  Davis  and  wife.  There  «ras  a 
judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  In  part,  and  affirmed  in 
part 

Steel,  Lake,  Head  &  Barrett,  of  Idabel,  for 
plaintiffs  in  error.  Louis  A.  Ledbetter  and 
M.  P.  Hudson,  both  of  Idabel,  and  Ledbetter, 
Stuart  &  Bell,  of  Oklahoma  City,  for  defend- 
ant In  error. 

GALBRAITH,  C.  This  action  was  com- 
menced In  the  trial  court  to  recover  on  a 
promissory  note  for  $1,900,  with  interest  and 
attorney's  fee,  and  to  foreclose  a  real  estate 
mortgage  given  to  secure  the  same.  The 
answer  admitted  the  execution  of  the  note 
and  mortgage,  but  alleged  that  one  of  the  lots 
described  in  the  mortgage  was  the  homestead 
of  the  defendants,  and  that  they  were  hus- 
band and  wife,  and  that  the  wife  bad  not 
joined  in  the  mortgage,  and  It  was  therefore 
void  as  to  their  homestead.  A  jury  was 
waived  and  the  cause  was  tried  to  the  court, 
who  made  findings  In  favor  of  the  plaintiff 
and  rendered  judgment  for  the  amount  of  the 
note.  Interest  and  attorney's  fee,  and  decreed 
a  foreclosure  of  the  mortgage.  Exceptions 
were  taken  to  the  finding  and  Judgment  and 
decree,  and  an  appeal  duly  perfected  to  this 
court  The  court  made  findings  of  fact  in 
part  as  follows:  That  on  March  14,  1911, 
the  defendant  J.  H.  Davis  executed  and  de- 
livered to  the  First  State  Bank  of  Idabel  his 
promissory  note  of  that  date  for  the  sum  of 
$1,900,  due  12  months  thereafter,  bearing 
Interest  from  date  at  the  rate  of  10  per  cent 
per  annum,  and  at  the  same  time  for  tbe  pur- 
pose of  securing  the  payment  of  said  note 
executed  and  delivered  to  tbe  bank  a  real 
estate  mortgage  upon  lot  2,  block  21,  and  lot 
8,  block  23,  in  the  town  of  Idabel,  and  that 
this  mortgage  was  duly  recorded,  and  specif- 
ically found  as  follows: 

"I  find  that  the  defendant  Nora  Davis  did 
not  sign  said  note  and  mortgage,  and  that  she  is 
the  wife  of  the  defendant  J.  H.  Davis.  I  furtlier 
find  that  at  the  time  of  tbe  execution  of  said 
note  and  mortgage  the  defendant  J.  H.  Davis 
had  previously  purchased  said  property  and  was 
at  the  time  engaged  In  the  erection  of  improve- 
ments thereon,  and  that  on  said  date  the  house 
was  in  course  of  construction  and  partially  com- 
pleted. Said  lot  had  been  purchased  and  said 
improvements  commenced  prior  to  the  time  ol 
the  execution  of  said  note  with  the  intention 
of  erecting  a  home  for  the  defendant  J.  H. 
Davis  and  his  wife,  Nora  Davis,  with  the  bona 
fide  intention  of  living  thereon  and  actually  oc- 
cupying the  same  as  a  homestead  as  socmi  as 
said  improvements  might  be  completed,  and  that 
they  did  in  fact,  within  a  reasonable  time  after 
the  completion  of  said  improvements,  move  therer 
on  and  are  now  and  were  at  the  time  of  the 
filing  of  this  suit  occupying  the  same  in  fact 
as  a  residence  for  their  family,  and  with  the 
intention  of  holding  the  same  as  a  homestead. 
I  find  that  at  the  time  of  the  execution  of  the 
note  by  the  defendant  J.  H.  Davis  to  the  FSrat 
State  Bank  that  the  plaintiff  through  its  cashier 
bad  notice  of  the  intention  of  said  defendant  to 
occupy    said    premises   as   a   homestead.      And 
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tbat  the  defendants  had  no  other  homestead  any- 
where." 

As  conclusions  of  law  the  court  fonnd,  from 
the  facts,  as  follows : 

"In  my  opinion  the  laws  of  this  state  contem- 
plate that  actual  residence  upon  the  property 
is  necessary  to  impress  the  property  with  the 
homestead  character,  and  in  this  case  as  the 
property  had  not  been  in  fact  occupied  as  a 
homestead  the  defendant  Nora  Davis  cannot  as- 
sert a  homestead  ri^ht  to  the  premises;  the  de- 
fendant J.  H.  Uavia,  having  executed  a  mort- 
gage, for  that  reason  and  the  further  reason 
that  the  premises  bad  not  been  actually  oc- 
cupied, cannot  assert  a  homestead  right,  and  the 
mortgage  in  this  case  is  valid,  and  the  plaintiff 
should  have  a  decree  foreclosing  its  mortgage 
for  the  amount  due  upon  said  note." 

[1, 2]  This  record  squarely  presents  the 
question  whether  or  not  actual  occupancy  Is 
necessary  to  vest  property  with  the  home- 
stead character.  The  trial  court  followed  the 
decision  of  the  Supreme  Court  of  the  terri- 
tory as  announced  In  Ball  v.  Houston,  11  Okl. 
233,  66  Pac.  358,  wherein  It  was  held  that 
actual  occupancy  was  essential  to  rest  prop- 
erty .with  the  homestead  character.  It  will 
be  recalled  that  the  Territorial  Supreme 
Court  in  the  Ball  Case  was  construing  a 
bomestead  exemption  prescribed  by  statate, 
which  provided  "that  the  same  shall  be  used 
as  a  home  for  the  family."  While  the  home- 
stead exemption  Involved  In  the  instant  case 
Is  tbat  provided  by  the  Constitution  of  the 
state  (par.  302,  Williams'  Ann.  Const.),  which 
provides  that  the  urban  homestead  "owned 
and  occupied  as  a  residence  only"  "shall  con- 
sist," etc.,  "to  be  selected  by  the  owner."  In 
construing  this  provision  of  the  Constitution 
this  court  has  expressly  held  in  two  instances 
that  "actual  occupancy"  was  not  essential 
to  vest  property  with  the  homestead  charac- 
ter and  to  entitle  the  claimant  to  the  protec- 
tion of  this  constitutional  provision.  Laurie 
▼.  Crouch,  41  Okl.  5S9,  139  Paa  304;  Hyde 
T.  Ishmael,  42  Okl.  279,  143  Pac.  1044.  In 
Liaurie  r.  Crouch,  supra,  the  court,  In  part, 
said: 

"And  we  are  led  to  believe  that^  under  a  lib- 
eral mle  of  construction,  situations  may  be 
presented  where  the  fixed  intention  to  presently 
occupy  a  place  as  a  home,  accompanied  with 
overt  acts  of  preparation,  such  as  fitting  op  or 
building  or  repairing  a  house  for  occupancy,  fol- 
lowed by  actually  removing  therem,  without  un- 
reasonable delay,  would  have  the  effect,  at  least 
in  equity,  of  impressing  the  homestead  char- 
acter, so  as  to  render  the  property  exempt 
against  claims  arising  prior  to  actual  oc- 
cupancy." 

In  the  Hyde  Case,  supra,  after  reciting  the 
finding  of  the  trial  court  to  the  effect  that 
the  homestead  claimant  had  not  occupied  the 
land  as  a  home,  but  had  made  an  ineffectual 
attempt  to  do  so,  said  : 

"Did  these  acts  evidence  a  fixed  intention  to 
personally  occupy,  accompanied  with  the  overt 
mcta  of  preparation,  and  were  they  sufficient  to 


impress  upon  the  land  In  controversy  the  home- 
st^id  character  and  to  brine  it  within  the 
protection  of  the  constitutionaT  provision  above 
quoted?" 

An  affinnative  answer  was  returned  to 
this  question,  and  the  following  rule  an- 
nounced: 

"Under  the  law,  to  impress  land  with  the 
homestead  character  without  actual  occupancy, 
it  is  essential  that  the  claimant  should  not  only 
have  the  fixed  purpose  and  intention  to  estab- 
lish a  home  upon  the  land,  but  his  attempt  to 
occupy  should  follow  the  preparation  of  the  land 
for  a  home,  the  construction  of  buUdings  and 
making  improvements  thereon,  without  unreason- 
able delay." 

The  facts  found  by  the  court  show  that  J. 
H.  Davis  purchased  lot  2  in  block  21  for  the 
puriMMe  of  building  him  a  home  thereon,  and 
that  while  he  held  a  contract  for  a  deed,  he 
let  the  contract  for  a  residence,  and  the  same 
was  partially  constructed  at  the  time  the 
mortgage  In  suit  was  given,  and  that  a  short 
time  thereafter  the  residence  was  completed, 
and  he  and  his  wife  moved  into  the  same, 
and  bare  since  occupied  the  premises  as  their 
home.  And  also  that  the  bank  had  notice  at 
the  time  the  loan  was  made  that  this  property 
was  intended  to  be  used  as  the  homestead  of 
Davis  and  his  wife.  There  Is  no  distinction 
as  attempted  to  be  made  on  behalf  of  the 
defendant  in  error  between  urban  and  rural 
homesteads  as  to  the  manner  in  which  the 
same  may  be  vested  with  the  homestead 
character.  It  may  attach,  to  a  home  in  the 
city  without  actual  occupancy,  as  well  as  to 
one  In  the  country  under  the  same  conditions 
and  circumstances.  We  are  constrained  to 
hold  that  lot  2  in  block  21  was  the  homestead 
of  J.  H.  Davis  and  his  wife  at  the  time  of  the 
execution  of  the  mortgage  involved  In  this 
action,  and  that  Inasmuch  as  the  wife  did  not 
Join  in  the  execution  thereof,  the  same  .was 
void.  Section  303,  Williams'  Const  OkL ; 
Whelan  .▼.  Adams,  44  Okl.  696,  146  Pac. 
1158,  L.  it.  A.  1915D,  651 ;  McCurry  v.  Sledge, 
149  Pac.  1124 ;  Alton  Merc.  Co.  v.  Splndel,  42 
Okl.  210,  140  Paa  1168.  We  therefore  hold 
that  the  trial  court  was  in  error  in  its  con- 
clusions of  law  in  so  far  as  It  sustained  the 
mortgage  and  ordered  a  foreclosure  on  lot 
2,  block  21,  for  the  reason  that  the  same 
was  the  homestead  of  J.  H.  Davis  at  the 
time  of  the  execution  therebf,  and  the  vrife 
did  not  Join  therein.. 

We  recommend  that  the  Judgment  appealed 
from  be  affirmed  as  to  the  money  Judgment 
and  the  foreclosure  on  lot  3,  block  22,  and  the 
decree  of  foreclosure  be  vacated  as  to  lot  2, 
block  21,  the  homestead  of  the  defendants, 
and  that  the  costs  of  this  appeal  be  equally 
divided  between  the  parties. 

PBR  CURIAM.    Adopted  in  whole. . 
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SCHAFEH  et  al.  v.  LEE.     (No.  4184.) 

(Supreme  Court  of  Oklahoma.     May   1,  1917. 

Second   Petition   for  Rehearing  Denied 

June  19,  1917.) 

fSyUahm  hy  the  Court.) 

1.  Appkax  and  Ebbor  <S=5>1008(2>— Review— 
Findings  of  Court. 

Where  a  case  is  tried  to  the  court  without 
a  jury,  the  findings  of  the  court  upon  disputed 
questions  of  fact  will  be  given  the  same  weight 
and  effect  aa  the  verdict  of  a  jury,  and,  where 
reasonably  supported  by  the  evidence,  will  not 
be  disturbed  in  the  Supreme  C^urt. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EiTor,  Cent.  Dig.  §t  3957,  3964.] 

2.  Afpeai.  and  Error  ®=>966(l)  —  Continu- 
ance—Discretion  OF  Court. 

An  application  for  continuance  is  addressed 
to  the  sound  discretion  of  the  trial  court,  and, 
in  the  absence  of  an  abuse  of  such  discretion, 
its  ruling  therein  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3837.] 

3.  Contracts  «=9231(l)— Building  Contract 
—Construction. 

S.  &  P.  entered  into  a  written  contract  with 
L.  to  erect  a  certain  building  according  to  defi- 
nite plans  and  specifications  for  $50,000,  not 
including  telephone  system,  elevators,  nor  archi- 
tect's fees  for  which  L.  was  to  receive  as  compen- 
sation 10  per  cent,  of  the  actual  cost  of  con- 
struction. During  the  progress  of  the  work  cer- 
tain extras,  changes,  and  additions  were  made 
under  the  direction  of  S.  &  P.  not  called  for  by 
the  plans  and  specifications,  and  elevators  and  a 
telephone  system  were  installed,  which  material 
increase<)  the  cost  of  the  building.  Held,  that  L. 
was  entitled  to  10  per  cent,  of  the  actual  cost 
of  the  building,  including  such  extras,  changes, 
and  additions. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1046-1049,  1052.] 

Error  from  District  Court,  Canadian  Coun- 
ty ;  George  W.  Clark,  Judge. 

Action  between  Henry  Schafer  and  another 
and  L.  F.  Lee.  There  was  a  Judgment  for 
the  latter  and  the  former  bring  error.  Af- 
firmed. 

R.  B.  Forrest,  of  El  Reno,  for  plaintiffs  In 
error.  Burwell,  Crockett  &  Johnson,  of  Okla- 
homa City,  for  defendant  In  er^or. 

HARDY,  J.  Plaintiffs  In  error,  who  will 
be  referred  to  as  plaintiffs,  sued  defendant  in 
error,  who  will  be  hereinafter  styled  defend- 
ant, to  recover  .damages  by  reason  of  breach 
of  a  builder's  contract.  It  appears  that  the 
parties  entered  Into  a  Written  contract  by  the 
terms  of  which  defendant  agreed  to  erect  a 
certain  addition  to  the  Southern  Hotel  located 
In  the  city  of  El  Reno,  owned  and  controlled 
by  plaintiffs,  according  t«  certain  plans  and 
speclficatlous  referred  to  In  the  contract,  for 
the  sum  of  $50,000,  for  which  he  was  to  re- 
ceive 10  per  cent,  of  the  total  cost  of  the  con- 
struction of  such  addition.  The  price  agreed 
upon  was  not  to  Include  freight  and  passen- 
ger elevators  nor  telephone  systems  through- 
out said  building  nor  architect's  fees,  but 
was  to  include  the  compensation  of  defend- 


ant. The  building  In  fact  cost,  according  to 
the  ^dlngs  of  the  court,  $76,568.05,  and  it 
was  contended  by  plaintiffs  that  tbey  were 
entitled  to  recover  against  defendant  the  dif- 
ference between  the  actual  cost  of  the  build- 
ing and  the  price  fixed  in  the  contract,  while 
defendant's  contention  was  that  the  plans 
and  i^)eciflcations  had  been  changed  and  {a 
fact  abandoned,  and  new  ones  substituted  t^ 
plaintiffs,  and  that  the  additional  cost  waa 
occasioned  thereby,  and  that  he  was  entitled 
under  the  terms  of  his  contract  to  recover 
10  per  cent,  of  the  entire  cost  thereof  as 
compensation  for  his  services. 

At  the  trial  plaintiffs  offered  in  ervldence 
certain  exhibits  prepared  by  the  witness  Gull- 
foil,  tsiken  from  plaintiffs'  books,  which  pur- 
ported to  show  the  cost  of  the  building.  The 
witness  did  not  keep  the  books  from  which 
the  statement  was  taken,  nor  were  the  books 
shown  by  competent  evidence  to  be  correct. 
This  evidence  was  excluded  and  error  is 
assigned  thereon.  The  parties  at  the  trial 
entered  Into  a  stipulation  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  to  this  action,  for  the  pur- 
poses of  this  trial  only,  that  the  entire  cost  of 
the  building  and  improvements  made,  and  ad- 
ditions, changes,  and  extras,  cost  $74,000,  which 
sum  of  $74,00O  does  not  include  the  architect's 
fees,  but  is  intended  to  include  every  other  ex- 
pense of  every  kind  and  character.    •    •    •  •• 

Plaintiffs  had  alleged  the  cost  of  the  build- 
ing to  be  $74,000,  and  were  seeking  to  prove 
that  allegation  of  their  petition,  and  when 
the  parties  by  stipulation  agreed  that  such 
was  the  actual  cost  of  the  building,  the  evi- 
dence became  Immaterial. 

It  Is  urged  that  under  the  findings  of  the 
court  plaintiffs  were  entitled  to  Judgment 
By  the  written  contract  the  agreed  price  of 
the  buUdlng,  according  to  certain  plans  and 
specifications,  was  to  be  $50,000,  which  sum 
should  include  defendant's  compensation. 
The  contract  provided  that  plaintiffs  should 
receive  10  per  cent,  of  the  actual  cost  of 
construction.  The  parties  admitted  maJOng; 
the  contract,  and  agreed  that  the  building 
cost  $74,000,  and  that  the  Improv^uents  to 
be  made  by  defendant  under  the  plans  and 
specifications  referred  to  in  the  contract,  in- 
cluding defendant's  commission,  had  they 
been  made  in  accordance  therewith,  would 
have  cost  $50,000.  They  also  agreed  that  cer- 
tain additions,  changes,  and  extras  which  were 
made,  in  excess  of  the  original  contract, 
amounted  to  the  sum  of  $9,644.40,  and  the 
court  found  from  the  evidence  that  the  cost 
of  an  other  Improvements  not  Included  In  the 
original  contract  and  required  by  the  origi- 
nal plans  and  specifications  and  In  addition 
to  the  extras  agreed  txt  by  the  parties,  and 
not  Including  architect's  fees  or  defendant's 
commission,  amounted  to  $16,923.6^,  thus 
making  the  total  cost  of  the  building  In  fact 
$76,568.05,  but,  Inasmuch  as  the  parttea  liad 
stipulated  that  the  total  cost  thereof  was  $74,- 
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000,  this  sum  was  taken  by  the  court  as  a 
basis  upon  which  to  calculate  the  commis- 
sions to  which  defendant  was  entitled.  As  we 
understand  plaintiffs'  position,  It  is  this: 
That  under  the  contract  defendant's  commis- 
sion depended  entirely  upon  the  completion 
of  the  building  at  a  cost  of  less  than  |iiso,000. 
[3]  If  the  premise  be  conceded,  the  conclu- 
sion which  counsel  draw  therefore  logically 
follows,  but  this  argument  overlooks  the  fact 
that  the  building  was  not  In  fact  constructed 
according  to  the  original  plaxts  and  spedflca- 
tions,  but  according  to  changed  plans  and 
specifications  with  certain  extras  and  addi- 
tions thereto  which  greatly  enhanced  the  coat 
of  construction;  and  therefore,  if  plaintiffs' 
premise  be  conceded,  it  means  that  defend- 
ant Is  entitled  to  no  commissions  at  all,  for 
the  contingency  upon  which  the  right  thereto 
would  dq)end  did  not  occur,  and  never  could 
happen,  though  plaintiffs  would  be  in  pos- 
session of  the  building  and  enjoying  the  fruits 
of  defendant's  labor  without  any  remunera- 
tion therefor.  The  cliajiges,  extras,  and  addi- 
tions, amounting  In  all  to  $26,000,  as  shown 
by  the  evidence,  which  is  more  than  60  per 
cent,  of  the  original  contract  price,  were 
made  at  the  direction  of  plaintiffs,  and  these 
addiUoDS,  alterations,  and  extras  constituted 
a  radical  departure  from  the  original  con- 
tract in  so  far  as  it  required  the  improve- 
ment to  be  constructed  according  to  the  origi- 
nal plans  and  specifications  and  for  a  cer- 
tain maximum  price,  as  to  constitute  an  aban- 
donment of  the  contract  in  those  particulars 
and  to  substitute  in  lieu  thereof  the  sub- 
sequent arrangement  between  the  parties 
whereby  such  changes,  alterations,  and  extras 
were  made.  Under  the  original  contract  it 
was  provided  that  defendant's  commission 
should  be  10  per  cent  of  the  total  cost  of 
construction,  and  this  provision  was  depend- 
ent upon  that  other  provision  which  limited 
the  total  cost  thereof  to  1^,000,  but,  inas- 
much as  that  provision  requiring  the  con- 
struction of  the  improvements  according  to 
the  original  plans  and  specifications  at  the 
maximum  price  fixed  in  the  contract  was 
abandoned  by  the  parties,  the  plaintiffs'  right 
to  compensation  would  be  governed  by  the 
provision  in  the  contract  fixing  same  at  10 
per  cent,  of  the  total  cost  of  construction, 
unless  the  entire  contract  was  abandoned  by 
the  parties.  The  provisions  of  builder's  con- 
tract are  not  usually  considered  as  dependent 
upon  each  other  rmless  that  Intention  appears 
therein  (4  Elliott,  Cont  {  3669),  and,  the  pro- 
vision as  to  the  maximum  cost  being  waived 
by  the  parties,  this  did  not  necessarily  con- 
stitute an  abandonment  of  the  whole  con- 
tract, for  it  is  a  familiar  practice  to  those  en- 
gaged In  building  that  alterations  and  addi- 
tions are  frequently  permitted  by  the  writ- 
ten agreement,  and  often  are  agreed  upon 
In  the  absence  of  express  provision  therefor, 
and  it  Is  generally  held  that  such  alterations 
and  extras  do  not  affect  the  other  terms  of 


the  contract  (Uoyd's  Law  of  Bldg.  &  Bldg. 
Conts.  a  31-53 ;  2  Parsons  Cents.  [9th  Ed.]  64 ; 
4  MUott,  Cont,  t  8676;  Gray  v.  Jones  et  al.,  47 
Or.  40,  81  Pac.  813 ;  Moores  Lime  Co.  v.  Nat. 
Chem.  Co.  et  al.,  30  Ohio  Clr.  Ct.  5.39:  Gold- 
smith V.  Hand,  26  Ohio  St  101 ;  McKinney  v. 
Springer,  3  Ind.  59,  54  Am.  Dec.  470 ;  Wright 
V.  Wright,  1  Litt.  [11  Ky.]  179 :  Hood  v.  Smi- 
ley, 6  Wya  70,  36  Pac.  856;  Pepper  v.  Bur- 
land,  Peake,  139;  McCormlck  v.  Connoly,  2 
Bay  [S.  O.]  401 ;  Palmer  v.  Stockwell,  9  Gray 
[Mass.]  237;  Andre  v.  Bodman,  13  Md.  241, 
71  Am.  Dec.  628;  1  Holt's  Rep.  236;  Ranger 
V.  Great  W.  Ry.,  5  H.  L.  71). 

In  the  present  case  all  of  the  parties  hereto 
have  still  considered  the  original  contract 
as  binding  between  them,  which  is  evidenced 
by  the  fact  that  plaintiffs  predicate  their 
action  thereon  and  seek  to  recover  from  de- 
fendant the  cost  of  sudi  improvements  in  ex- 
cess of  the  maximum  price  fixed  in  said  con- 
tract, while  defendant  in  his  cross-petition 
bases  his  right  of  recovery  upon  the  provi- 
sions therein  fixing  his  compensation  at  10 
per  cent,  of  the  actual  cost  of  construction. 
In  addition  thereto  the  building  was  con- 
structed according  to  the  original  plans,  ex- 
cept as  modified  by  the  changed  plans  and 
specifications,  and  by  the  extras  and  addi- 
tions thereto.  Under  the  contract  defend- 
ant supervised  the  work  of  purchasing  ma- 
terials to  be  used  in  the  construction  of  the 
building,  and  personally  supervised  the  erec- 
tion thereof,  while  plaintiffs  paid  for  the  ma- 
terials so  purchased  according  to  Its  terms. 
So  we  conclude  that  the  original  contract 
was  modified  to  the  extent  of  waiving  the  re- 
quirement that  the  improvements  should  be 
erected  according  to  the  original  plans  and 
specifications  and  for  the  maximum  cost  of 
$50,000,  and  that  In  all  other  particulars 
the  same  was  stIU  valid  and  binding  upon 
and  between  the  parties  thereto.  Entertain- 
ing this  view,  It  follows  that  defendant  was 
entitled  to  10  per  cent,  commissions  on  the 
actual  cost  of  construction,  which  by  the 
agreement  of  the  parties  was  $74,000.  The 
trial  court  however,  under  a  mistaken  con- 
struction of  the  stipulation  entered  into  at 
the  trial,  in  estimating  the  commissions  to 
which  defendant  was  entltied,  arbitrarily 
valued  the  cost  of  the  additions,  according  to 
the  original  plans  and  specifications,  which 
was  not  in  fact  constructed  in  accordance 
therewith,  at  $45,454.45,  uiwn  which  sum  he 
allowed  defendant  10  per  cent  thereof  as 
commissions,  and  also  allowed  him  10  per 
cent,  upon  the  agreed  cost  in  excess  of  $50,- 
000,  making  a  total  commissions  allowed  of 
$6,945.45.  The  elevators,  telephcme  system, 
and  other  changes  which  were  agreed  to  at 
the  trial  amounted  to  $9,644.40,  and  upon 
this  sum  defendant  was  entiUed  to  a  commis- 
sion of  10  per  cent,  or  $964.44.  The  court 
having  found  that  other  changes,  additions, 
and  extras  which  Increased  the  cost  of  the 
building  in  the  sum  of  $16,923.65  were  made 
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upon  the  direction  of  plaintiffs,  the  defendant 
would  be  entitled  to  10  per  cent  commission 
on  that  sum,  which  wonld  be  $1,692.36.  Coun- 
sel having  stipulated  that  the  cost  of  the 
building  was  $74,000,  the  defendant  would  be 
entitled  to  10  per  cent  thereon,  but,  inas- 
much as  no  error  is  assigned  by  defendant 
upon  the  action  of  the  court  In  allowing  him 
a  recovery  for  a  less  amount,  that  question  is 
not  presented  for  review.  In  addition  the 
court  found  that  the  defendant  was  entitled 
to  recover  the  sum  of  $1,453.63,  making  a 
total  sum  found  due  defendant  of  $8,401.08, 
with  interest  thereon  at  6  per  cent  per  an- 
num from  November  7,  1910  which  calcula- 
tion gives  the  sum  in  which  judgment  was 
raidered  by  the  court 

[1]  It  is  further  said  that  the  findings 
of  the  court  are  not  sustained  by  sufficient 
evidence,  and  in  this  connection  counsel  refer 
to  certain  evidence  which  was  offered  by  de- 
fendant and  excluded  on  objection  of  plain- 
tiffs, consisting  of  certain  exhibits  identified 
by  plaintiffs,  but  not  offered,  and  which  were 
thereafter  offered  by  counsel  for  defendant 
There  can  be  no  question  about  the  correct- 
ness of  the  court's  findings  up(»  the  facts 
which  were  admitted.  As  to  the  item  of  $16,- 
923.65,  which  the  court  found  was  the  amount 
of  changes  made  from  the  original  plans  and 
specifications  under  the  direction  of  plaintiffs, 
five  witnesses  testified  for  defendant  to  these 
changes,  while  three  testified  for  plaintiffs, 
and  the  finding  is  not  only  not  contrary  to 
the  evidence,  but  is  supported  by  the  weight  of 
the  evidence.  To  say  the  most  for  plaintiffs' 
position,  the  evidence  was  conflicting,  and 
under  the  repeated  rulings  of  this  court, 
where  the  case  is  tried  to  the  court  without 
a  jury,  the  findings  of  the  court  upon  disputed 
questions  of  fact  will  be  given  the  same 
weight  and  effect  as  a  verdict  by  jury,  and. 
where  it  is  reasonably  supported  by  the  evi- 
dence, will  not  be  disturbed  in  this  court 
Dunn  V.  Carrier,  40  Okl.  214,  135  Pac.  337; 
Case  Threshing  Madiine  Co.  v.  Lyons,  40 
Okl.  356,  138  Pac.  167;  Bailey  v.  William- 
son Halsell  Frazler  Co.,  44  Okl.  586,  145  Pac. 
412;  Edgar  Grain  Co.  v.  Kolp,  149  Pac.  1098 ; 
Akin  V.  Bonfils,  150  Pac.  194. 

There  was  no  error  in  overruling  plain- 
tiffs' mouon  for  a  continuance.  The  motion 
Mras  based  upon  the  ground  that  defendant 
was  permitted  to  amend  its  answer  and 
oross-petition  in  material  particulars  by  in- 
terlineation. No  objection  was  made  at  the 
time  to  the  amendment  of  the  cross-petition ; 
counsel  expressly  stating  that  they  objected 
only  to  the  amendment  made  in  the  answer. 
The  answer  alleged  that: 

"Defendant  completed  said  building  according 
to  plans  and  specifications  as  changed  and  as 
amended  by  the  architect  under  the  direction 
and  order  of  the  plaintlfih.    •    •    •  " 

Amendment  was  made  by  interlining  the 
word  "and"  after  architect  and  before  "un- 


der the  order  and  direction  of  plaintiff."  A 
similar  amendment  to  the  same  effect  was 
made  in  another  portion  of  the  answer.  It 
is  said  that  the  amendments  changed  the  is- 
sues and  to<^  plalntifb  by  surprise.  At  the 
beginning  of  the  trial  counsel  for  defendant 
in  his  opening  statement  to  the  jury  specifical- 
ly stated  that  said  changes  were  made  as  al- 
leged by  the  architect  and  under  the  direc- 
tion and  order  of  the  plaintiffs,  and  asked 
and  obtained  leave  of  the  court  at  that  time 
to  amend.  The  amendments  clearly  did  not 
change  the  Issues ;  for  the  answer  specifically 
alleged: 

That  defendant  "was  In  all  matters  and  thinica 
keeping  and  performing  said  contract  on  his 
part,  but  that  during  the  erection  of  said  build- 
ing the  said  plaintiffs  caused  the  plans  and 
specifications  thereof  to  be  changed,  and  the  cost 
thereof  increased,  and  said  plaintiffs  reqaeated 
and  directed  this  defendant  to  erect  said  building 
according  to  the  plans  and  specifications  as 
changed  by  the  arctiitects  and  pursuant  to  the 
request  of  said  plaintiffs." 

The  matter  just  quoted  immediately  pre- 
ceded the  paragraph  above  set  out  in  which 
the  amendment  was  made  and  formed  a  i>art 
of  the  same  sentence. 

[2]  In  support  of  the  motion  affidavit  was 
filed  that  it  would  be  necessary  for  plaintiffs 
to  examine  the  plans  and  specifications 
which  were  alleged  to  be  in  possession  of 
counsel  for  defendant  and  the  court  stenog- 
rapher. £Mdence  was  heard  upon  this  point 
by  the  court,  and  it  was  shown  that  said 
plans  and  specifications  had  been  in  posses- 
sion of  plaintiff  Schafer  and  in  the  posses- 
sion of  his  coplalntlff,  Paulson,  for  months, 
and  were  in  their  possession  throughout  the 
trial.  The  application  was  addressed  to  the 
sound  discretion  of  the  trial  court  and  this 
court  has  frequently  held  that  the  granting 
or  refusing  of  a  continuance  will  not  be  re- 
viewed unless  it  appears  that  an  abuse  of 
discretion  has  been  committed.  Kelley  et  al. 
V.  Wood,  32  Okl.  104,  120  Pac.  1110;  Walton 
V.  Kennamer,  39  Okl.  629,  136  Pac.  684. 

The  record  shows  that  plaintiffs  had  a 
fair  trial,  and  that  the  judgment  of  the  court 
is  in  accordance  with  the  evidence,  and  that 
no  prejudicial  error  was  committed,  and  the 
judgment  of  the  trial  court  is  therefore  af- 
firmed.   All  the  Justices  concnr. 


MOODX  et  al  v.  THOMPSON.     (No.  7963.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(ByUabm  &y  the  Court.) 

1.  Factobs  <s=»45  —  Action  fob  BaIiAkcb  — 
Set-Off  or  Damages. 
In  November,  1913,  T.  shipped  cotton 
to  M.  &  Co.,  cotton  factors,  at  Galveston,  Tex.. 
to  be  sold  on  the  markets  of  said  dty,  receivinit 
an  advance  of  $5,000  on  cotton  so  shipped,  'ii. 
&  Co.  were  to  1)6  allowed  certain  compensation 
for  handling  and  selling  the  cotton,  storage  and 
fire  insurance  charges  and  interest  on  money  ad- 
vanced.    On  January  28,  1914,  T.  ordered    M. 
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Se  Co.  to  sell  the  cotton,  IC.  &  Go.  noclected 
to  do  so  until  Febniai?  4,  1914,  when  they  sold 
all  but  3  bales,  and  afterwards  on  May  8,  1914, 
Eold  the  3  boles.  The  cotton  market  declined 
from  January  28,  1914.  There  was  evidence 
to  show  that  if  the  cotton  had  been  sold  on  the 
Galveston  market  on  the  day  T.  ordered  it  to 
be  sold  the  same  would  have  brought  sufficient 
Bum  to  reimburse  M.  &  Co.  for  amount  advanced 
and  pay  all  interest  and  other  charges  due  to 
M.  &  Co.,  leaving  T.  a  profit.  Held,  in  an  ac- 
tion by  M.  &  Co.  for  alleged  balance  due  on  ad- 
vances made.  T.  in  a  crosa-action  may  offset 
the  claim  of  M.  &  Co.  and  recover  such  damages 
as  the  evidence  shows  resulted  to  him  from  the 
failure  of  M.  &  Co.  to  sell  the  cotton  as  directed. 
[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  Si  60,  63,  64.] 

2.  Factobs  <S=s>45— Actiok   fok  Advancks— 

iRSTBTTCnONS. 

Instructions  in  the  instant  case  examined, 
and  no  prejudicial  error  found  therein. 

[Ed.  Note.— For  other  casea,  seo  Factors, 
Cent.  Dig.  |i  60,  63,  64^.] 

(Additional  SyUalHu  ty  Editorial  Staff.) 

3.  Factors   9=»45— Action   fob  Advances— 
instbcctions — evidkkce. 

In  a  factor's  action  for  advances,  with  cross- 
action  for  damages,  a  requested  instruction  not 
applicable  to  the  evidence  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Factors,  Cent. 
Dig.  a  60,  e3>  64.] 

4.  Factobs  «=»22— Instbuctions — Sales. 

It  cannot  be  stated  as  a  general  projxMi- 
tion  that  when  definite  instructions  are  given 
to  a  factor  to  sell  at  a  given  time,  be  may  dis- 
regard them  and  exercise  his  own  discretion. 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent. 
Dig.  {  22.] 

6.  Factobs  e=»2S— Advances— iNSTBuerioNa 
Merely  because  a  factor  has  advanced  money 
on  a  consignment  does  not  authorize  him  to 
wholly  disregard  the  principal's  instructions  as 
to  sale. 

[Ed.  Note. — For  other  cases,  see  Factors,  Cent 
Dig.  SS  23,  24.] 

6.  Evidence  9s>181— Sbcondabt  Evidenos— 

Predicate. 
In  a  factor's  action  for  advances  receipted 
freight  bills  were  secondary  evidence,  and   not 
admissible  without  preliminary  testimony  iden- 
tifying them  or  showing  their  admissibility. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  600.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Cotton  County; 
J.  C.  Norman,  Judge. 

Action  by  W.  L.  Moody  and  W.  L.  Moody, 
Jr.,  copartners  as  W.  L.  Moody  A  Co.,  against 
A,  W.  Thompson,  with  cross-action  by  de- 
fendant. Judgment  for  defendant,  motion  for 
new  trial  overruled,  and  plaintiffs  bring  er- 
ror.   Aflilrmed. 

I.  K.  Revelle,  of  Walters,  for  plaintiffs  in 
error.  Amll  H.  Japp  and  E.  F.  Hook,  both  of 
Walters,  for  defendant  in  error. 

STEWART,  C.  The  parties  In  tbls  action 
'Will  be  referred  to  as  plaintiffs  and  defend- 
ant, as  they  were  In  the  court  below. 

Judgment  was  rendered  for  plaintiffs  in 
a  Justice  court  in  Cotton  county,  and  de- 
fendant appealed  to  the  county  court.  The 
plaintiffs  alleged  In  their  bill  of  particulars 


that  the  defendant  was  Indebted  to  tbem  in 
the  sum  of  $194.60,  balance  due  for  money 
had  and  received  from  plaintiffs,  with  Interest 
thereon  from  November  15,  1913,  and  defend- 
ant filed  answer,  generally  denying  each  nnd 
every  allegation  in  the  bill  of  particulars  con- 
tained, and  also  set  forth  a  cause  of  action 
against  the  plaintiffs  on  a  counterclaim  al- 
leging that,  as  growing  out  of  the  transaction 
sued  upon  by  plaintiffs,  defendant  on  Novem- 
ber 1,  1913,  shli^>ed  to  plaintiffs  at  Galves- 
ton, Tex.,  lOU  bales  of  cotton  to  be  handled 
and  sold  by  the  plaintiffs  as  cotton  factors, 
and  that  because  of  the  failure  of  plaintiffs  to 
sell  said  cotton  as  instructed  at  the  time 
ordered  by  the  defendant,  damages  were  sus- 
tained by  defendant  in  the  sum  of  1740.08, 
In  addition  to  any  sum  owing  by  the  defend- 
ant to  plaintiffa  Defendant  remitted  all  of 
said  excess  damages,  except  the  sum  of  $200, 
and  asked  that  plaintiffs  take  nothing  by 
reason  of  their  suit,  and  that  the  defendant 
have  judgment  against  the  i^aintiffs  for  $200 
and  costs.  On  trial  being  had  in  the  county 
court  the  jury  rendered  a  verdict  in  favor  of 
the  defendant  as  prayed  for,  and  Judgment 
was  rendered  accordingly.  Plaintiffs  duly 
filed  motion  for  new  trial,  which  was  over- 
ruled, with  exceptions,  and  plaintiffs  appeal- 
ed to  this  court. 

Plaintiffs  urge  as  error  on  the  part  of  the 
trial  court:  First,  the  overruling  of  the  de- 
murrer to  counterclaim  of  defendant;  sec- 
ond, error  of  the  court  in  instructions  given 
to  the  jury;  third,  error  of  the  court  in  re- 
fusing to  give  instructions  offered  by  plain- 
tiffs, and,  fourth,  error  of  the  court  in  ex- 
cluding from  the  evidence  the  freight  bill  of 
the  cotton  involved. 

The  demurrer  filed  by  plaintiffs  to  the 
cross-bill  of  the  defendant  was  general  We 
have  examined  the  cross-bill,  and  find  that 
the  same  fairly  states  a  cause  of  action  and 
is  good  as  against  the  general  demurrer. 

In  order  to  better  discuss  the  further  er- 
rors assigned  we  call  attention  to  some  of 
the  most  important  facts  shown  by  the  evi- 
dence:   ' 

[1]  The  plaintiffs  were  cotton  factors,  do- 
ing business  in  the  city  of  Galveston,  state 
of  Texas.  In  November,  1913,  tlie  defendant 
consigned  to  the  plaintiffs  100  bales  of  cotton 
to  be  handled  by  the  plaintiffs  as  cotton  fac- 
tors, and  sold  on  the  markets  at  Galveston. 
The  plaintiffs  were  to  be  allowed  certain  com- 
pensation for  the  handling  of  the  cotton, 
for  storage,  for  fire  insurance,  and  for  inter- 
est on  money  advanced.  The  plaintiffs  ad- 
vanced to  the  defendant  the  sum  of  $5,000  on 
the  cotton  shipped,  and  made  certain  other 
advances  by  way  of  paying  for  freight  and 
fire  insurance.  On  January  28,  1914,  the 
defendant  wired  the  plaintiffs  to  sell  the 
100  bales  of  cotton ;  the  plaintiffs  admitting 
the  due  receipt  of  such  telegram.  Plaintiffs 
did  not  sell  said  cotton  on  January  28,  1914, 
as  requested,  but  sold  97  bales  of  the  8am«> 
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on  February  4,  1914.  The  plaintiffs,  not  re- 
plying to  the  telegram  ordering  the  sale  of 
said  cotton,  on  February  3,  1914,  the  defend- 
ant wired  plaintiffs,  asking  whether  or  not 
the  cotton  was  sold  and  at  what  price.  On 
February  4,  1914,  the  plaintiffs  wired  to  de- 
fendant that  such  cotton  was  sold  at  12% 
basis  middling.  It  appears,  howerer,  that 
only  97  bales  of  the  cotton  was  sold  on  Fet»- 
ruary  4th,  and  that  plaintiffs  kept  the  remain- 
ing 3  bales  until  May  8,  1914,  when  same 
was  sold.  The  plaintiffs  rendered  statement 
to  the  defendant,  making  charges  for  Interest, 
Insurance,  storage,  commission,  and  money  ad- 
vanced, claiming  a  balance  due  of  $194.00. 
The  defendant  Immediately  objected^  to  pay- 
ing said  alleged  balance  and  claimed  dam- 
ages against  the  plaintiffs  because  of  the  fail- 
ure of  plaintiffs  to  sell  the  cotton  as  direct- 
ed. ThP  evidence  Introduced  by  defendant 
shows  that  if  the  cotton  had  been  sold  on  the 
market  at  Galveston  on  January  28,  1914, 
as  directed,  a  greater  price  could  have  been 
received  than  was  received  for  same;  that 
the  cotton  market  steadily  declined  from 
January  2Sth  to  February  4th.  The  evidence 
tended  to  show  that  If  the  cotton  had  been 
sold  on  the  day  requested  by  defendant,  the 
cotton  would  have  brought  a  sufficient  sum 
to  have  paid  the  plaintiSs  the  whole  amount 
due  at  that  time,  and  would  have  afforded  a 
profit  to  the  defendant  of  more  than  the  sum 
recovered  by  defendant  in  the  trial  court 
The  evidence  fairly  supports  the  veruict  of 
the  Jury. 

[2]  The  plaintiffs  urge  as  error  the  giving 
of  the  following  Instructions  by  the  court 
to  the  jury: 

(1)  "You  are  instructed  that  when  a  factor  re- 
ceives and  accepts  cotton  to  be  sold  by  said  fac- 
tor for  bis  principal  at  a  certain  market,  he  is 
bound  by  the  instruction  of  bis  principal  as  to 
the  time  of  sale,  and  if  said  factor  fails  to  fol- 
low the  instruction  given  by  the  principal,  then 
the  factor  is  Uable  to  bis  principal  for  any  dam- 
ages sustained  by  Uis  principal,  by  reason  of 
said  failure  by  said  factor  to  obey  and  sell  ac- 
cording to  the  instruction  of  his  principal." 

(2)  "You  are  instructed  that  when  a  factor 
Is  instructod  by  his  principal  to  sell,  the  factor 
is  required  to  sell  immediately,  and,  failing  to 
effect  said  sale,  said  factor  is  required  to  notify 
his  principal  and  ask  for  further  instruction." 

(3)  "You  are  instructed  that  a  factor  who  ad- 
vances an  amount  of  money  to  his  principal  up- 
on cotton  consigned  to  said  factor  has  a  lien 
upon  said  cotton  to  the  amount  advanced,  to- 
gether with  interest  and  expenses  of  handling 
said  cotton." 

(4)  "You  are  instructed  that  if  you  believe 
from  the  evidence  in  this  case  that  plaintiffs' 
factor  advanced  $5,000  on  said  100  bales  of  cot- 
ton to  A.  M.  Thompson,  the  defendant,  then 
plaintiffs  had  a  right  to  protect  their  lien,  and 
for  that  purpose  to  refuse  to  sell  on  the  instruc- 
tions of  the  principal;  provided  the  sale  at  said 
time  would  have  caused  plaintiffs  to  lose  its  lien 
or  any  part  thereof,  but  if  the  sale  had  been 
made  according  to  the  instructions  of  the  de- 
fendant and  by  reason  of  said  sale,  the  plain- 
tiffs would  not  have  lost  its  lien,  or  any  part 
thereof,  then  the  plaintiffs  were  bound  to  sell 
said  cotton  according  to  the  instructions  of  the 
defendant,  and  upon  failure  so  to  do  the  plain- 
tiffs became  liable  to  the  defendant  by  reason 


of  said  failure  to  sell  according  to  InstmctionB, 
and  you  should  so  find." 

(5)  "If  you  believe  from  all  the  evidence  that 
plaintiffs  would  have  sustained  a  loss  on  their 
lien,  or  any  part  thereof,  by  following  the  in- 
structions of  tho  defendant  to  sell  on  January 
28,  1914,  and  that  plaintiffs  after  refusiog  to 
so  sell  used  due  diligence  to  obtain  the  highest 
market  value  for  said  cotton,  and  used  due  dili- 
gence to  protect  its  own  rights  and  the  rights 
of  the  defendant,  A.  M.  Thompson,  in  making 
tho  sale  after  the  28th  day  of  January,  1914, 
and  that  they  did  obtain  the  best  market  value 
for  said  cotton  and  rendered  a  true  and  correct 
account  to  the  said  A.  M.  Thompson,  then  you 
should  find  for  the  plaintiffs  in  such  sum  as  you 
believe  from  the  evidence  that  he  is  entitled  to." 

We  have  examined  each  of  the  instructions 
complained  of  separately,  and  In  connection 
with  each  other,  and,  taking  them  as  a  whole, 
we  do  not  find  any  prejudicial  error  therein. 
While  some  paragraphs  of  the  instructions 
singled  out  might  be  slightly  objectionable, 
yet,  considered  in  connection  wtih  each  oth- 
er, we  believe  that  the  plaintiffs  have  had  the 
benefit  of  instructions  fairly  covering  the 
law  of  this  case  as  applied  to  the  facts  in 
evidence.  We  have  examined  all  the  author- 
ities cited  by  the  plaintiffs  and  do  not  think 
that,  under  such  authorities,  the  court  com- 
mitted prejudicial  error  in  the  giving  of  in- 
structions. 

[3,  4]  But  the  plaintiffs  urge  error  of  the 
court  in  refusing  to  give  the  following  in- 
structions requested  by  plaintiffs: 

(1)  "That  if  the  cotton  was  consigned  with- 
out any  instructions  as  to  the  price  to  be  ob- 
tained, the  factor  may  sell  it  whenever  in  the 
exercise  of  sound  discretion  he  deems  it  best  to 
sell." 

(2)  "A  factor  who  has  advanced  money  on  the 
consignment  is  not  bound  to  ol>ey  the  instruc- 
tions to  sell,  but  may  exercise  his  own  discre- 
tion." 

The  first  requested  Instruction  is  not  ap- 
plicable to  the  facts,  and  would  not  propers- 
state  the  law  of  this  case.  The  defendant, 
under  the  admitted  facts  gave  instruction  to 
the  plaintiffs  to  sell.  It  is  true  that  no  in- 
structions were  given  when  the  cotton  was 
first  shipped,  but  it  cannot  be  laid  down  as  a 
general  proposition  that  when  definite  In- 
structions are  given  a  factor  to  sell  at  an^' 
given  time,  the  factor  may  disregard  such  In- 
structions and  exercise  his  own  discretion. 

[EJ  Nor  can  it  be  said  that,  as  applied  to 
the  facts  in  this  case,  there  was  error  in  re- 
fusing to  give  the  second  requested  instruc- 
tion. Merely  because  a  factor  had  advanced 
money  on  a  consignment  does  not  authorize 
him  to  totally  disregard  the  Instructions  of 
his  principal.  We  believe  that  paragraphs  4 
and  6  above  quoted  of  the  general  instruc- 
tions fairly  charge  the  law  with  reference  to 
the  rights  and  duties  of  the  factor  under  the 
facts  in  this  case.  There  was  no  error  of  the 
court  in  refusing  to  give  the  instructions  re- 
quested. 

[6]  The  remaining  assignment  urged  is 
that  the  court  erred  in  refusing  to  permit  the 
introduction  in  evidence  of  papers,  which 
counsel   for  plaintiffs   stated   were    freight 
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bills  and  receipts.  We  do  not  find  that  there 
«'aa  any  prelizninary  testimony  showing  the 
admissibility  of  such  papers ;  nor  were  they 
Idmtlfled  in  any  manner.  In  our  opinion  the 
receipted  freight  bills  would  be  secondary 
eridence,  and  not  admissible  under  the  rec- 
ord In  this  case. 

Having  disposed  of  all  assignments  urged, 
and  finding  no  prejudicial  error,  the  Judg- 
ment of  the  trial  court  Is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


ZEBOLD  V.  HUBST.     (No.  8136.) 
(Supreme  Court  of  Oklahoma.    June  6,  1917.) 

(Syttalnu  ly  the  Court.) 

1.  Bnxs  ANn  Notes  «=3452(3) — Conbideba- 
xiOH— Defense. 

A  promissory  note  must  be  supported  by  a 
valid  oonsideration ;  want  or  failure  of  consid- 
eration is  a  good  defense  in  an  action  on  a 
promissory  note  between  the  original  or  imme- 
diate parties. 

[£d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  1367-1376.] 

2.  Bills   ano   Notes   €=s>476(1)— Action    on 
No«B— Answer. 

In  an  action  on  a  promissory  note,  where 
the  answer  contains  a  general  averment  with- 
ont  stating  further  facts  that  the  note  is  with- 
oDt  consideration,  such  answer  is  good  against 
demnrrer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1519.] 

3.  Bills    and    Notes    «=»476(1)— Detensus— 
Dehubbeb. 

Where  plaintifC,  payee,  brings  action  on  a 
promissory  note,  and  defendant,  maker,  pleads 
in  his  answer  as  a  defense  want  of  considera- 
tion, and  plaintiff  files  a  general  demurrer  to 
the  answer  of  defendant,  it  is  error  for  the 
trial  court  to  sustain  such  demurrer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1519.] 

4.  PiXADiNo  «=»204(1) — Several  Defenseb— 
Obnekal  Deicubbbb. 

When  a  pleading  contains  more  than  one 
paragraph  alleging  more  than  one  cause  of  ac- 
tion or  defense,  if  the  plaintiff  states  one  cause 
of  action  or  defense,  it  is  error  for  the  court  to 
sustain  a  general  demurrer  to  such  pleading  as 
an  entirety. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Haskell  County; 
W.  n.  Brown,  Judge. 

Action  by  Homer  S.  Hurst  against  Robert 
A.  Zebold.  Demurrer  to  answer  sustained. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded  with  Instruc- 
tions to  overrule  demurrer,  to  set  aside  the 
Judgment,  and  to  grant  a  new  trial. 

Guy  A.  Curry,  of  Stlgler,  for  plaintiff  in 
error.  A.  Ia  Beckett,  of  Stlgler,  and  H.  S. 
Hurst,  of  Oklahoma  City,  for  defendant  in 
«rror. 

PBYOR,  a  On  the  29th  day  of  April, 
1914,  the  defendant  in  error,  hereinafter 
designated   plaintiff,   commenced   an   action 


against  the  plaintiff  in  error,  hereinafter  des- 
ignated defendant,  on  a  certain  promissory 
note  given  plaintiff  by  the  defendant. 

To  the  amended  petition  of  plaintiff  the. 
defendant  filed  an  answer  wherein  he  makes 
a  general  denial  of  the  allegations  of  plain- 
tiff's petition,  and  pleads:  First,  want  of 
consideration  for  said  note;  and,  second, 
pleads  or  attempts  to  plead  duress,  to  wit, 
that  said  note  was  executed  under  threats 
made  by  plaintiff  to  the  defendant  that  If 
the  defendant  did  not  sign  said  note  the 
plaintiff  would  start  an  action  against  the 
defendant  and  throw  hia  abstract  business 
Into  the  hands  of  a  receiver.  To  the  answer 
of  the  defendant  the  plaintiff  interposed  a 
general  demurrer,  to  wit,  that  the  answer  of 
the  defendant  does  not  state  facts  sufficient 
to  constitute  a  defense  to  the  plaintiffs 
cause  of  action. 

On  the  20th  day  of  December,  1915,  a  reg- 
ular term  day  of  said  court,  the  cause  came 
on  for  hearing  on  said  demurrer.  Tl>e  court 
sustained  the  same,  and  upon  the  defend- 
ant's electing  to  stand  on  his  answer  render- 
ed Judgment  for  the  plaintiff,  from  which  ao 
tlon  of  the  court  the  defendant  prosecutes 
his  appeal  to  this  court. 

The  defendant  assigns  as  error  of  the  court 
below  the  sustaining  of  the  demurrer  of  the 
plaintiff  to  his  answer  and  the  rendering  of 
judgment  after  the  defendant  elected  to  stand 
«n  his  answer.  The  only  <iuestlon  presented 
to  this  court  is  whether  or  not  the  court  be- 
low erred  in  sustaining  the  said  demurrer. 
Whether  or  not  the  court  below  committed 
error  In  sustaining  the  demnrrer  of  the  plain- 
tiff to  the  defendant's  answer  depends  on 
whether  or  not  the  answer  of  the  defendant 
stated  a  defense  to  the  plaintiffs  cause  of 
action.  ^ 

[1]  In  the  second  paragraph  of  defendant's 
answer  he  pleads  that  the  promissory  note 
sued  upon  was  without  consideration.  It  is 
an  elementary  principle  of  law  that  a  promis- 
sory note  must  be  supported  by  a  considera- 
tion, and  a  plea  of  want  or  failure  of  con- 
sideration Is  a  valid  defense  between  the  orig- 
inal or  Immediate  parties.  Story  on  Promis- 
sory Notes  (7th  Ed.)  §}  181-183  and  187; 
Norton  on  Bills  and  Notes  (2d  Ed.)  262;  7 
Cyc.  690;  8  C^c.'  31;  Hagan  v.  BIgler,  6 
Okl.  575,  49  Pac.  1011.  It  is  well  settled  by 
these  authorities  that  a  want  or  failure  of 
consideration  Is  a  good  defense  In  an  action 
on  a  promissory  note  between  the  original  or 
immediate  parties.  Of  course,  a  different 
rule  obtains  where  the  rights  of  a  bona  fide 
purchaser  or  holder  in  due  course  for  con- 
sideration and  without  notice  are  Involved. 

[2, 3]  The  next  question  that  presents  itself 
to  the  court  is  whether  or  not  the  answer  of 
the  defendant  sufficiently  pleads  want  of 
consideration.  The  answer  contains  only  a 
general  averment  that  the  note  was  made 
without  consideration.     In  determining  this 
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question  there  are  no  Oklahoma  decisions 
that  render  any  assistance.  This  Identical 
question  was  before  the  court  of  Kansas  la 
the  case  of  Miller  ▼.  Brumbaugh,  7  Kan.  343, 
and  the  court  held: 

"Under  an  answer  in  a  suit  on  a  promissory 
note  which  alleges  in  general  terms  that  the 
note  was  given  without  any  consideration  what- 
ever, the  defendant  may  offer  testimony  going 
to  show  a  want  of  consideration,  and  the  plain- 
tiff may  prove  any  consideration." 

The  allegation  la  the  answer  in  the  above 
case  was: 

"The  said  promissory  note  in  said  petition 
mentioned  given  by  defendant  to  said  plaintiff 
was  without  any  consideration  whatever  there- 
for." 

In  the  opinion  Justice  Brewer  uses  the  fol- 
lowing language: 

"The  answer  denies  that  value  was  received; 
an  affirmation  that  it  was  without  value  is 
equivalent  to  a  denial  that  it  was  with  con- 
sideration. This  affirmance  and  denial  make  an 
issue.  It  is  complete.  Whether  plaintiff  could 
by  motion  have  compelled  defendant  to  set  out 
the  circumstances  under  which  the  note  was 
given,  the  facts  upon  which  he  bases  his  aver^ 
mcnt  that  the  note  was  given  without  consid- 
eration, it  is  useless  to  inquire.  The  parties 
were  satisfied  with  the  issues  as  made.  They 
went  to  trial  upon  them.  Under  that  general 
averment  the  defendant  could  offer  any  fact 
which  tended  to  prove  that  the  note  was  given 
without  consideration,  and  the  plaintiff,  on  the 
other  hand,  could  show  any  consideration. 
Chamberlain  v.  P.  &  H.  R.  Co.,  15  Ohio  St. 
225;  Wheeler  v.  Billings,  38  N.  T.  263." 

The  Supreme  Court  of  Indiana,  in  passing 
on  the  Identical  question,  holds  that  a  gen- 
eral averuient  of  want  of  consiaeratlon  is 
sufficient.  Webster  v.  Parker,  7  Ind.  185; 
Fisher  V.  Fisher,  113  Ind.  474,  16  N.  E.  832; 
Moore  t.  Boyd,  95  Ind.  134;  Osborne  ▼. 
Hanlin,  158  Ind.  325,  03  N.  E.  572.  In  the 
cases  of  Fisher  v.  Fisher  and  Moore  ▼.  Boyd, 
supra,  the  allegations  In  the  answers  were 
that  the  note  "was  given  without  any  con- 
sideration therefor,"  and  the  court  held  them 
sufficient. 

The  Supreme  Court  of  Illinois  has  consist- 
ently held  that  a  general  averment  Is  a  good 
plea  in  an  answer  of  want  of  consideration. 
Taft  V.  Myerscough,  92  IlL  App.  560. 

Bates  on  Pleading  &  Practice,  vol.  2,  p. 
1289,  In  regard  to  pleading  want  of  considera- 
tion, lays  down  the  rule  as  follows: 

"The  mere  general  averment  of  want  of  con- 
sideration, without  stating  the  facts,  is  suffi- 
cient (except  for  cases  of  failure  of  considera- 
tion).   •    •    •" 

An  examination  of  the  decisions  of  various 
state  courts  discloses  that  a  majority  of  the 
states,  and  a  greater  majority  of  the  Code 
states,  hold  that  a  general  averment  Is  suffi- 
cient In  pleading  want  of  consideration,  with- 
out alleging  or  stating  the  facts.  An  exami- 
nation of  the  authorities  will  disclose,  while 
there  is  some  conflict  on  this  question,  that 
the  conflict  Is  more  apparent  than  real. 

The  cases  cited  by  digests  and  text-writers 
in  support  of  the  contrary  rule  upon  a  close 
examination  show  that  the  question  decided 
more  often  the  question  of  the  failure  of  con- 


sideration, and  are  very  often  dted  in  sup- 
port of  the  proposition  that  want  of  consid- 
eration must  be  pleaded.  There  is  quite  a 
distinction  between  want  of  consideration 
and  failure  of  consideration.  Want  of  con- 
sideration would  often  involve  the  single 
fact  that  nothing  passed  from  the  promisee 
or  any  one  else  to  the  promisor  for  the  prom- 
ise, while  more  frequently  from  its  very  na- 
ture failure  of  consideration  would  involve 
a  chain  or  combination  of  facts  and  drcum- 
Btances,  the  facts  and  circumstances  be  stat- 
ed in  pleading  failure  of  consideration. 
When  the  simple  fact  of  want  of  considera- 
tion has  been  presented  to  the  court  alone, 
and  not  coupled  with  allegations  of  faUure 
of  consideration  or  fraud  or  duress,  the 
courts  have  by  a  great  majority  held  that  a 
general  averment  of  want  of  consideration  is 
sufficient  and  is  good  when  assailed  by  de- 
murrer. 

The  rule  under  our  Code  is  that  the  answer 
should  state  the  defense  In  ordinary  concise 
language.  If  there  is  nothing  Involved  ex- 
cept the  simple  fact  that  no  consideration 
passes  from  the  promisee  to  the  promisor,  it 
certainly  seems  that  the  expression  used  in 
this  answer  and  in  the  cases  dted,  to  wit, 
that  the  note  was  given  without  any  consid- 
eration, is  as  plain  and  complete  as  one 
could  make  it.  There  is  nothing  else  to  be 
said.  Express  it  in  as  many  sentences  and 
in  as  many  forms  as  the  mind  can  conceive. 
It  conveys  but  one  idea  to  the  understand- 
ing; that  Is,  that  the  defendant  received 
nothing  from  the  plaintiff  in  exchange  for  the 
note.  It  may  seem  brief  and  insignificant, 
yet  it  is  a  complete  bar  to  the  plaintilTs 
recovery.  The  defendant  in  hla  second  para- 
graph pleads  a  good  defense  to  the  plaintiff's 
cause  of  action. 

[4]  The  defendant  In  the  third  paragraph 
of  his  answer,  without  stating  anything  in- 
consistent with  the  second  paragraph  there- 
of, attempts  to  allege  duress.  The  only 
threats  complained  of  are  threats  of  the 
plaintiff  to  sue  the  defendant  and  put  his 
abstract  business  In  the  hands  of  a  receiver. 
The  acts  complained  of  in  the  answer  are  not 
sufiBdent  to  constitute  duress.  One  party's 
threatening  to  bring  a  dvU  action  against 
another  or  threatening  another  with  dvll 
process  does  not  constitute  duress.  Fisher 
V.  Bishop,  36  Hun  (N.  T.)  112 ;  Morse  v.  Wood- 
worth,  155  Mass.  233,  27  N.  E.  1010.  29  N.  E. 
525;  Buck  v.  Axt  85  Ind.  612;  Snyder  v. 
Braden,  58  Ind.  145 ;  N.  O.  &  N.  E.  R.  Co. 
V.  La.  Const  &  Emp.  Co.,  109  La.  13,  .13 
South.  61,  94  Am.  St.  Rep.  395;  Atkinson 
et  al.  V.  Allen  et  al.,  71  Fed.  58,  17  C.  C.  A. 
570;  Collins  Inv.  Co.  v.  Easley  et  al.,  44 
Okl.  429,  144  Pac.  1072.  Therefore  the  third 
paragraph  of  the  defendant's  answer  fails 
to  state  a  defense.  Thus  we  have  an  an- 
swer containing  two  paragraphs,  one  which 
states  a  defense,  and  one  which  does  not 
The  question  then  arises  as  to  what  action 
the  lower  courts  should  have  taken  on  a 
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general  demurrer  filed  to  said  answer.  This 
question  lias  been  directly  settied  by  ours  and 
tbe  Kansas  courts. 

If  the  plaintiff  pleads  more  than  one  cause 
of  action,  and  the  petition  is  sufficient  as  to 
any  one  of  them,  or  defendant  pleads  more 
than  one  defense,  and  the  answer  is  sufficient 
to  any  one  of  them,  the  pleading  is  good  as 
against  a  general  demurrer  directed  against 
the  entire  pleading,  and  it  Is  error  for  the 
trial  court  to  sustain  such  demurrer.  Munn 
V.  Talman,  1  Kan.  254,  81  Am.  Dec.  508; 
Hurst  T.  Sawyer,  2  Okl.  470,  37  Pac.  817; 
Stiles  et  al.  v.  City  of  Gathrle  et  al.,  8  Okl. 
26,  41  Pac.  383. 

We  therefore  hold  that  the  lower  court 
erred  in  sustaining  the  demurrer  of  the 
plaintiff  to  the  answer  of  the  defendant,  and 
It  necessarily  follows  that  It  erred  in  render- 
ing Judgment  when  the  defendant  announced 
his  intention  to  stand  on  his  answer. 

Therefore  this  cause  should  be  reversed, 
and  remanded,  with  instructions  to  the  low- 
er court  to  overrule  the  demurrer  of  plain- 
tiff to  the  defendant's  answer,  and  set  aside 
the  Judgment  rendered  in  said  cause,  aud 
grant  the  defendant  a  new  trial. 

PER  CURIAM.     Adopted  In  whole. 

(64  Okl.  44)  !=:=» 

FEKRBRO  et  al.  v.  STATE  ex  rel.  Co.  Atty. 
(No.  7122.) 

(Supreme  Court  of  Oklahoma.    June  6,  1917.) 

(Byllabtu  iff  ike  Court.) 

1.  Bail    i8=s87— Bonds— Aono^y—PBrwciPAL. 

Tie  bond  executed  by  one  Brown,  as  prin- 
cipal, with  plaintiffs  in  error  as  sureties,  for  the 
purpose  of  appealing  from  a  conviction  on  a 
criminal  charge  in  the  county  court  to  the  Crim- 
inal Court  of  Appeals  being  a  several  obligation, 
an  action  may  be  maintained  against  the  sure- 
ties for  a  breach  of  such  bond  without  joining 
the  principal  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cait 
Dig.  H  382,  383.] 

2.  TbIAL      «=>224  —  iNBTBUCTIOlf 8  —  WEITTEN 
iNSTHaCTIOKB. 

The  right  to  have  the  instructions  of  the 
court  reduced  to  writing  will  be  deemed  to  have 
been  waived  where  no  request  was  made  at  the 
time,  and  no  exception  taken,  to  the  giving  of 
oral  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  616.] 

Error  to  County  Court,  Coal  Ooimty ;  P.  E. 
Wilhelm,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
County  Attorney,  against  Pasquale  Ferrero 
and  another.  There  was  a  judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

George  E.  Jahn,  of  Ooalgate,  for  plaintiffs 
In  error.  O.  T.  Balls  and  J.  R.  Wood,  both 
of  Ooalgate,  for  defendant  in  error. 

OWEN,  J.  This  is  an  action  brought  by 
the  state,  on  relation  of  the  couny  attorney. 


in  the  county  court  of  Goal  county  against 
plaintiffs  in  error  to  recover  on  an  appeal 
bond  on  which  they  are  sureties.  The  peti- 
tion alleged,  in  substance,  that  E.  T.  Brown 
was  iTled  and  convicted  in  the  county  court 
of  Coal  county  on  a  charge  of  keeping  and 
maintaining  a  place  for  the  distribution  of 
intoxicating  liqours;  that  he  prayed  an  ap- 
peal wMch  was  granted,  and  the  appeal  bond 
fixed  at  $300;  that  said  bond  was  executed 
by  Brown  as  principal  and  the  plaintiffs  in 
error  as  sureties,  and  Brown  released  from 
custody  on  approval  of  same;  that  said  bond 
had  been  breached  by  Brown's  failure  to 
perfect  his  appeal,  and  his  departure  from 
the  Jurisdiction  without  leave,  and  a  for- 
feiture of  the  bond.  A  copy  of  the  bond  was 
attached  to  this  petition.  After  a  general 
demurrer  to  the  petition  was  overruled,  an 
answer  was  filed  admitting  the  conviction, 
the  execution  of  the  bond,  and  the  failure  to 
perfect  the  appeal,  but  alleging  as  a  defense 
an  oral  agreement  betwieen  the  county  attor- 
ney and  the  wife  of  Brown  under  the  terms 
of  which  the  sureties  on  the  bond  were  to  be 
relieved  of  liability,  and  that  in  furtherance 
of  this  agreement  the  wife  had  made  certain 
payments  on  the  amount  mentioned  in  the 
bond.  A  demurrer  was  sustained  to  the  para- 
graph of  the  answer  setting  up  the  oral 
agreem^t.  A  reply  was  filed  by  plaintiff  ad- 
mitting certain  payments  by  Mrs.  Brown. 
The  cause  was  tried  to  a  jury,  and  judgment 
rendered  for  the  amount  of  the  bond  less  the 
amounts  paid  by  Mrs.  Brown.  To  reverse 
this  judgment  the  case  was  brought  here. 

[11  The  principal  contention  of  counsel  for 
plaintiffs  in  error,  made  under  their  second 
assignment,  is  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  petition.  ISiey 
insist  the  petition  failed  to  state  a  cause  of 
action  for  the  reason  Brown,  the  principal 
on  the  bond,  was  not  joined  in  the  action. 

It  was  not  necessary  to  Join  Brown  for  the 
rea:son  the  bond  In  question  was  a  several 
obligation.  That  portion  of  the  bond  neces- 
sary to  copy  here  reads  as  follows: 

"Know  all  men  by  these  presents  that  we,  E. 
T.  Brown,  as  principal,  and  Pasquale  Ferrero 
and  Eugene  Beck,  as  sureties,  are  held  and  firm- 
ly bound  unto  the  state  of  Oklahoma  in  the 
above-entitled  cause  in  the  penal  sum  of  three 
hundred  dollars  ($300),  for  the  payment  of 
which,  well  and  truly  to  be  made  we  and  each 
of  us  do  hereby  jointly  and  severally  bind  our- 
selves, our  heirs,  executors,  and  administrators, 
firmly  by  these  presents." 

The  authorities  dted  by  counsel  to  support 
this  contention  are  based  on  the  procedure 
under  the  common-law  doctrine  applicable  to 
Joint  obligations.  This  doctrine  has  been  ab- 
rogated in  this  state  by  statute.  Section 
4^94,  Revised  Laws  1910,  is  as  follows: 

"Persons  severally  liable  upon  the  same  ob- 
ligation or  instrument,  including  the  parties  to 
buls  of  exchange  and  promissory  notes,  and  in- 
dorsers  and  guarantors,  may  all  or  any  of  them 
be  included  in  the  same  action,  at  the  option 
of  the  plaintiff." 
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The  argument  made  by  counsel  under  their 
assignments  3,  4,  5,  6,  and  7  relate  to  tbe 
exclusion  and  admission  of  certain  evidence 
referred  to.  The  evidence  excluded  was  as 
to  the  oral  agreement  claimed  to  have  been 
made  by  the  county  attorney  with  Mrs. 
Brown  to  the  efTect  that  he  would  look  to  her 
for  the  payment  of  the  bond  and  would  re- 
lease the  sureties.  There  was  no  error  In  the 
exclusion  of  this  evidence.  The  county  at- 
torney had  no  authority  to  make  such  an 
agreement,  and  this  constituted  no  defense  to 
the  action  on  the  bond.  The  evidence  ad- 
mitted was  as  to  the  conviction  of  Brown  on 
the  criminal  charge  and  the  bond  sued  on  in 
this  action.  Counsel  say  this  was  error  be- 
cause there  was  no  controversy  as  to  the  con- 
viction or  the  execution  of  the  bond,  these 
facts  being  admitted  by  the  answer.  We  fall 
to  understand  how  the  plaintiffs  in  error 
were  prejudiced  by  this  proot 

Under  the  eighth  assignment  error  is  urged 
in  the  sustaining  of  the  demurrer  to  that  por- 
tion of  the  answer  alleging  the  oral  contract 
releasing  the  sureties.  We  find  no  error 
In  this.  The  coimty  attorney  had  no  author- 
ity to  agree  to  the  release  of  the  sureties  un- 
less the  amount  due  under  the  bond  was  paid. 
The  sureties  were  given  credit  for  the  amount 
paid  by  Mrs.  Brown  and  the  action  instituted 
to  recover  the  remainder  due. 

Assignment  9  relates  to  the  overruling  of 
a  demurrer  to  the  evidence.  There  appears 
to  be  sufficient  evidence  in  the  record  to  sup- 
port the  verdict. 

[2]  Under  assignments  10  and  11  counsel 
urge  the  court  erred  in  refusing  certain  in- 
structions requested  and  in  giving  certain 
instnictions.  We  have  examined  the  request- 
ed Instructions,  and  think  they  were  not  ap- 
plicable to  the  Issues  Joined.  The  tnstruo- 
tions  given  correctly  state  the  law  applicable 
to  the  issues.  Counsel  also  complain  In  their 
brief,  under  these  assignments,  that  the 
court  gave  oral  instructions  which  were  aft- 
erwards reduced  to  writing.  No  objection  ap- 
pears from  the  record  to  have  been  made  at 
the  time,  and  no  request  made  for  written  In- 
structions. Neither  was  there  any  assign- 
ment of  error  based  upon  this  action  of  the 
court.  Subdivision  5  of  section  5002,  Revised 
Laws  1910,  require  the  instructions  to  be  re- 
duced to  writing  when  required  by  either 
party.  This  may  be  waived  by  failure  to 
make  the  request  or  to  assign  It  as  error. 

The  Judgment  of  the  lower  court  Is  affirm- 
ed.   All  the  Justices  concur.     . 

(M  Okl.  IM)  ' 

BKOWN  et  aL  T.  VAN  PELT.     (No.  6892.) 

(Supreme  Court  of  Oklahoma.    Jane  19,  1917.) 

(Byllalut  iy  the  Court.) 

1.  Indians  ^=3l6<3) — Indian  Lands— Leases. 

A  lease  made  by  a  full-blood  Creek  Indian 

woman  of  her  homestead  allotment  on  January 

4,  1913,  to  begin  on  January  1,  1914,  and  to  ex- 


pire December  31,  1914,  the  same  not  beine  ap- 
proved by  the  Secretary  of  the  Interior,  w  in 
violation  of  the  act  or  Congress  of  May  27, 
1908,  c  199,  35  Stat  312,  and  is  void. 

[Ed.  Note.— IW  other  cases,  see  Indians,  Cent. 
Dig.  {  45.] 

2.  Indians  «=9l6(l)— Indian  Lands— Leases. 

The  authority  Ranted  to  Creek  Indian  al- 
lottees by  the  provision  of  the  act  of  May  27, 
1908  (35  Stat.  312),  to  lease  their  restricted 
homesteads  for  only  one  year  and  their  restrict- 
ed surplus  land  for  a  period  of  not  more  than 
five  years  without  the  approval  of  the  Secre- 
tary of  the  Interior,  does  not  empower  such  an 
allottee  to  make  an  agricultural  lease  subject 
to  a  valid  existing  agricultural  lease  of  the 
same  property  that  still  has  practically  one  year 
to  run. 

[Ed.  Note.— fVw  other  cases,  see  Indians, 
(}ent  Dig.  f  46.] 

3.  Indians  9=>16(1)— Indian  Lands— Leabxs. 

n.  valid  lease  for  agricultural  purposes  of 
a  restricted  Creek  Indian's  surplus  allotment 
may  bo  made  during  the  existence  of  a  prior 
valid  lease,  provided  it  is  made  for  a  fair  rental, 
near  the  termination  of  the  existing  lease, 
and  that  it  does  not  extend  the  term  more  than 
five  years  from  the  date  of  the  new  lease. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  i  46.] 

4.  Indians  «s»16(l)— Indian  Lands— Leases. 

A  lease  executed  on  January  4,  1913,  by  a 
full-1>lood  Creek  Indian  woman  on  her  restrict- 
ed surplus  allotment  to  commence  January  1, 
1914,  to  run  for  a  period  of  four  years,  where  it 
is  not  shown  that  it  was  necessary  to  make  the 
new  lease  at  such  time  in  order  to  regulate  the 
course  of  cultivation  that  was  to  bo  pursued  the 
subsequent  year,  is  void. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  {  45.] 

Error  from  District  Court,  Okfuskee  (boun- 
ty;  John  (Taruthers,  Judge. 

Action  by  Howard  Van  Pelt  against  E.  W. 
Brown  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed, with  directions. 

C.  T.  Huddleston  and  J.  B.  Patterson, 
both  of  Okemah,  for  plaintiffs  In  error.  Nor- 
man &  O'Bannon,  of  Okemah,  for  defendant 
in  error. 

RAINET,  J.  This  is  an  action  in  ejectment 
and  for  damages,  commenced  in  the  district 
court  of  Okfuskee  county,  Okl.,  by  the  de- 
fendant in  error,  Howard  Van  Pelt,  against 
the  plaintiffs  in  error,  E.  W.  Brown,  W.  H. 
Brown,  and  Rhoda  Yarhola,  as  defendants. 
The  case  was  tried  to  a  Jury,  and  the  trial 
resulted  in  a  Judgment  for  the  defendant 
in  error  Van  Pelt,  for  the  possession  of  the 
premises,  and  $5  damages  for  the  detention 
of  the  possession  thereof.  From  this  Judg- 
ment, Rhoda  Yarhola  and  the  Browns  ap- 
pealed. 

The  material  facts,  briefly  stated,  are  that 
in  January,  1913,  B.  W.  Brown  was  in  pos- 
session of  the  surplus  allotment  of  Rhoda 
Yarhola,  a  full-blood  Creek  Indian,  under  a 
five-year  lease  contract,  which  by  its  terms 
expired  December  31,  1913;  that  on  Janu- 
ary 4,  1913,  the  defendant  in  error.  Van  Pelt, 
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entered  into  a  written  lease  contract  with 
the  allottee,  Bhoda  Tarhola,  by  the  terms  of 
which  he  leased  her  surplus  allotment  for  a 
term  of  four  years,  which  lease  was  to  begin 
January  1,  1914,  and  to  expire  December  31, 
1917.  On  the  same  date  Rhoda  Yarhola  ex- 
ecuted a  separate  lease  to  Van  Pelt  on  her 
homestead  allotment,  which  was  also  In  the 
possession  of  Brown,  for  a  term  of  one  year, 
said  lease  to  begin  January  1,  1914,  and  to 
expire  December  31, 1914. 

Counsel  for  the  plaintiffs  in  error,  defend- 
ants in  the  trial  court,  urge  that  the  verdict 
of  the  Jury  and  the  Judgment  of  the  court 
are  not  supported  by  the  evidence,  and  are 
■contrary  to  law,  and  in  support  thereof  con- 
tend that  the  leases  upon  which  the  defend- 
ant in  error  based  his  action  are  void.  If 
counsel's  contention  is  correct  it  will  be  un- 
necessary to  consider '  the  remaining  ques- 
tions involred  in  the  appeal.  Brown,  one  of 
the  plaintiffs  in  error,  who  was  In  possession 
of  the  land  in  controversy  on  the  date  of 
the  execution  of  the  two  leases,  continued 
in  possession  throughout  the  year  1913,  and 
was  still  in  possession  at  the  time  of  the  in- 
stitution of  this  suit. 

[1, 2]  As  above  stated,  Rhoda  Tarhola  was 
a  fnll-blood  Creek  Indian,  and  in  determining 
the  validity  of  the  leases  executed  by  her  we 
must  look  to  and  be  governed  by  the  Acts 
of  Congress  applicable  to  Creek  citizens  leas- 
ing their  restricted  allotments  for  agricul- 
tural purposes.  It  will  be  noted  that  the 
leases  in  question  were  executed  in  January, 
1913,  at  a  time  when  the  act  of  Congress  of 
May  27,  1908  (35  Stat.  312,  c.  199),  was  in 
full  force  and  effect.  Said  act,  with  refer- 
ence to  the  leasing  of  allotted  lands,  pro- 
vides: 

"That  all  lands  other  than  homesteads  allot- 
ted to  members  of  the  Five  Civilized  Tribes 
from  which  rostrictiong  have  not  been  removed 
may  be  leased  by  the  allottee  if  an  adult,  or 
by    tfuardian    or   curator    under   order   of    the 

firoper  probate  court  if  a  minor  or  incompetent, 
or  a  period  not  to  exceed  five  years,  without 
the  privilege  of  renewal:  Provided,  that  leases 
of  restricted  lands  for  oil,  gas  or  other  mining 
purposes,  leases  of  restricted  homesteads  for 
more  than  one  year,  and  leases  of  restricted 
lands  for  periods  of  more  than  five  years,  may 
be  made,  with  the  approval  of  the  Secretary  of 
the  Interior,  under  rules  and  regulations  provid- 
ed by  the  Secretary  of  the  Interior,  and  not 
otherwise.    •    •    • " 

Thus,  It  will  be  seen  that  Rhoda  Xarhola 
was  restricted  In  her  right  to  execute  leases 
on  lands  allotted  to  her;  that  her  homestead 
allotment  could  be  leased  for  a  period  of  not 
more  than  one  year  and  her  surplus  allot- 
ment for  a  period  of  not  more  than  five 
years,  but  that  leases  for  longer  periods  of 
such  restricted  lands  might  be  lawfully  made 
under  the  supervision  and  with  the  approval 
of  the  Secretary  of  the  Interior.  There  was 
no  such  approval  of  the  leases  under  consid- 
eration in  this  case.  The  defendant  In  er- 
ror. Van  Pelt,  contends  that  the  lease  on 
Yarhola's  homestead  allotment  was  for  a 


period  of  only  one  year— that  is,  from  Jan- 
nary  1,  1914,  to  December  31,  1914 — and 
that  the  allottee  had  the  right  to  lease  her 
homestead  for  a  term  of  one  year,  even 
though  the  lease'  was  by  its  terms  to  begin  in 
the  future  and  almost  twelve  months  from 
the  date  of  Its  execution.  In  support  of 
their  contention  counsel  cite  Darnell  v.  Hume 
et  al.,  40  Okl.  668,  140  Pac.  775;  Sullivan 
v.  Bryant,  40  Okl.  80,  136  Pac.  412,  49  L.  B. 
A.  (N.  S.)  819 ;  Whitham  v.  Lehmer,  22  Okl. 
esn,  98  Pac.  351;  Williams  v.  Williams,  22 
Okl.  e72,  98  Pac.  909;  Scherer  r.  Hulquist, 
39  Okl.  434,  130  Pac.  644;  Gladney  t.  Rich- 
ardson, 44  OkL  104,  143  Pac.  683. 

The  point  under  consideration  in  the  case 
of  Scherer  v.  Hulquist,  supra,  was  whether 
or  not  a  Creek  citizen  could  execute  a  valid 
agricultural  lease  on  bis  restricted  surplus 
allotment  during  the  existence  of  a  prior 
valid  lease  where  the  term  of  the  new  lease, 
added  to  the  unexpired  term  of  the  exist- 
ing lease,  did  not  exceed  a  period  of  five 
years  from  the  date  of  the  execution  of  the 
new  lease.  In  that  case  one  Jasper  Sarty, 
on  September  16,  1902,  executed  an  agricul- 
tural lease  upon  his  surplus  allotment  to 
one  W.  A.  Garrison,  for  a  term  of  four  years, 
beginning  January  1,  1903,  and  extending 
to  January  1,  1907.  During  the  existence 
of  the  term  of  this  lease  the  said  Sariy  ex- 
ecuted another  lease  to  one  Hulquist,  bearing 
date  of  May  31,  1904,  and  extending  from 
January  1,  1906,  to  January  1,  1909.  lliis 
court,  in  an  opinion  by  Commissioner  Ames, 
held  the  Hulquist  lease  valid.  An  examina 
tion  of  the  opinion  in  the  case  discloses  tha^ 
Commissioner  Ames  apparently  based  his 
decision  largely  upon  the  case  of  Unite* 
States  V.  Noble,  which  case  at  that  time 
had  been  decided  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Cir- 
cuit, and  was  then  reported  in  197  Fed.  292, 
116  C.  C.  A.  654.  The  Circuit  Court  of  Ap- 
peals affirmed  the  Judgment  of  Judge  Ralph 
Campbell,  United,  States  Judge  for  the  East- 
em  District  of  Oklahoma,  holding  valid  what 
is  known  as  "overlapping  leases."  Subse- 
quently the  case  was  appealed  to  the  Su- 
preme Court  of  the  United  States,  which 
court  reversed  the  Circuit  Court  of  Appeals. 

The  facts  presented  and  the  holding  of 
the  United  States  Supreme  Court  appear 
from  the  following  quotation  from  the  opin- 
ion In  the  case,  which  is  reported  in  United 
States  V.  Noble,  237  U.  S.  74,  35  Sup.  Ct,  632, 
59  1/.  Ed.  844: 

"The  lease,  here  in  controversy,  was  made 
on  March  25,  1905,  for  ten  years  from  date 
[paragraph  (3)].  The  property  was  already 
subject  to  a  lease,  concededly  valid,  for  ten 
years  from  January  11,  1902.  The  lease  under 
which  the  appellee  claims  is  what  is  known  as 
an  'overlapping  lease.'  It  is  not  necessary  to 
describe  transactions  of  this  character,  for  they 
are  abundantly  illustrated  in  the  record  which 
shows  that  this  allottee  made  six  leases  of  the 
same  rights  in  less  than  five  years,  each  for 
ten  years  from  date  with  the  exception  of  the 
last  which  was  for  twenty  years,  and  all  re- 
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serving  8abstantt8ll.T  the  samo  rents  and  roy- 
alties which  were  reserved  in  the  first  lease 
at  a  time  when  the  nroperty  had  not  been  pros- 
pected. The  practice,  to  say.  the  least,  is  an 
abnormal  one,  and  it  requires  no  extended  dis- 
cussion to  show  that  it  would  facilitate  abuses 
in  dealing;  with  ignorant  and  inexperienced  In- 
dians. It  is  urged,  however,  that  the  manner 
of  dealing  with  the  Indians,  in  gradually  re- 
leasing them  from  guardianship  and  preparing 
them  for  complete  independence,  is  for  Con- 
gress to  determine;  that  Congress  has  in  this 
case  authorized  a  lease  for  ten  years;  that  this 
was  a  lease  for  ten  years,  and  no  longer,  and 
hence  was  within  the  authority;  and  that,  how- 
ever wise  it  might  have  been  to  probibit.'over- 
lapping  leases,'  Congress  did  not  so  provide. 
We  are  of  the  opinion  that  this  is  too  short  a 
view.  The  question  is  as  to  the  scopo  of  the 
authority  given  by  Congress;  that  is,  whether 
it  did  not  extend  simply  to  leases  in  possession, 
and  should  be  taken  not  to  include  'leases  in 
reversion.'  llo  allottee,  as  we  have  seen,  is 
under  an  absolute  restriction  with  respect  to  his 
reversion  for  a  period  of  twenty-five  years  from 
the  date  of  his  patent.  In  Uie  light  of  this 
restriction,  and  of  'the  govemmontal  policy 
which  induced  it,  there  ia  sound  reason  for  con- 
struing the  power  as  not  authorizing  anything 
more  than  a  lease  in  possession,  as  well  un- 
derstood in  the  law.  At  common  law,  as  the 
fovemment  points  out,  it  was  the  established 
octrine,  that  a  tenant  for  life,  with  a  general 
power  to  make  leases,  could  make  only  leases 
in  possession,  and  not  leases  in  reversion  or  in 
futuro.  He  was  not  authorized  by  such  a  pow- 
er to  make  a  lease  to  commence  'after  the  de- 
termination of  a  lease  in  being.'  Such  a  lease 
was  deemed  to  be  'reversionary.'  Sussex  v. 
Worth,  Cro.  EUz.  pt.  1,  p.  5;  Shecomb  v.  Haw- 
kins, Cro.  Jac.  318,  Velv.  222;  Winter  v.  I^ove- 
day,  1  Comyns  Rep.  37;  Sugden,  Powers,  p. 
749;  4  Greenlief  8  Cruise's  Dig.  165,  166;  Taus- 
sig V.  Reel,  134  Mo.  530,  544-M7,  34  S.  W. 
1104;  Woodfall,  Land.  &  T.  a9th  Ed.)  239, 
344,  246.  'A  general  power  to  lease  for  a  cer- 
tain number  of  years  without  saying  either  in 
possession  or  reversion  only  authorizes  a  lease 
in  possession,  and  not  in  futuro.  Such  a  power 
receives  the  same  construction  as  a  power  to 
make  leases  in  possession.  What  is  expressed 
in  the  one  is  understood  in  the  other.'  Shaw  v. 
Summers,  3  J.  B.  Moore,  196.  This  is  not  to 
say  that  an  agreement  for  a  new  lease,  at  a 
fair  rental,  made  shortly  before  the  expiration 
of  an  existing  lease,  would  not  be  sustained  in 
equity.  See  Dowell  v.  Dew.  1  Toungo  &  C. 
Ch.  Cas.  345,  12  I^  J.  Ch.  N.  S.  158.  7  Jur.  117. 
"We  are  unable  to  see  that  the  allottee  under 
the  power  in  question  has  any  better  position. 
The  protection  accorded  by  Congress,  through 
the  restriction  upon  the  alienation  of  the  al- 
lottee's estate — modified  only  by  the  power  to 
lease  as  specified — was  not  less  complete  bo- 
cause  the  limitation  was  not  in  the  interest  of 
a  remainderman,  but  was  for  the  benefit  of 
the  allottee  himself  as  a  ward  of  the  nation. 
The  act  of  1887  gives  him  authority  'to  lease'  for 
a  term  not  exceeding  the  stated  limit.  Taking 
the  words  in  their  natural  sense,  they  authorize 
leases  in  possession  and  nothing  more.  The 
language  does  not  compel  the  recognition  of 
leases  which  are  to  take  effect  in  possession 
many  years  after  their  execution,  if,  indeed, 
it  could  bo  assumed  that  they  were  not  intend- 
ed to  be  concurrent.  Such  leases  certainly  vio- 
late the  spirit  of  the  statute,  and  according  to 
the  analogies  of  the  law,  they  violate  its  letter. 
If,  on  the  other  hand,  the  lease  be  deemed  to 
be  a  concurrent  lease,  that  is,  to  be  effective 
from  its  date,  then  it  could  only  have  that 
effect,  being  subject  to  the  existing  lease,  as  a 
grant  or  assignment  of  the  reversion  while  the 
existing  lease  continued.  Accordingly,  it  would 
entitle  the  lessee,  as  assignee  of  part  of  the 
reversion,  to  the  rent  reserved  in  tne  previous 


lease.  Bacon,  Abr.  Tide.  Iieases  (n);  Harmer 
V.  Bean,  3  Car.  &  K.  307;  Woodfall,  Land.  & 
T.  (19th  Ed.)  245,  246.  But  every  conveyance 
of  the  reversion,  or  of  any  interest  therein, 
was  clearly  prohibited  by  the  restriction.  From 
every  point  of  view,  we  must  conclude  that  a 
lease  for  ten  years,  made  in  1905,  subject  to  an 
existing  lease  for  ten  years,  of  the  same  prop- 
erty, which  b^  its  terms  was  to  ran  until  1912, 
was  unauthorized  and  void." 

It  might  be  argued  that  the  Noble  Case  was 
based  upon  a  different  statute,  to  wit,  an  act 
of  Congress  relating  to  leases  by  Qnapaw 
Indians,  but  we  see  no  difference  in  principle. 
Since  the  above  decision  by  the  United  States 
Supreme  Court  the  question  was  again  be- 
fore tbis  court  in  the  cases  of  Hudson  r. 
Hlldt  (not  yet  officially  reported)  161  Pac. 
1063,  Apple  et  aL  t.  Westhelmer  8c  Daube 
(not  yet  officially  reported)  165  Pac.  623,  and 
Apple  et  al.  t.  Pierce  fet  al.  (not  yet  officially 
reported)  166  Pac.  892.  In  the  flrst-named 
case  Commissioner  Derereux,  after  reviewing 
all  the  previous  decisions  of  this  court  on 
the  question  now  before  us  pointed  out  the 
conflict  of  said  cases  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
Nob.le  Case,  supra. 

[3]  The  lease  in  the  case  then  under  con- 
sideration by  Commissioner  Devereux  was 
executed  on  October  29,  1909,  for  a  term  of 
five  years,  beginning  January  1,  1910,  and 
expiring  January  1,  1916.  The  lease  was  de- 
clared void  for  the  reason  that  it  extended 
more  than  Ave  years  from  the  date  of  Its 
execution.  The  second  paragraph  of  the  syl- 
labus reads: 

"A  valid  lease  for  agricultural  purposes  of 
a  restricted  Creek  allotment  msy  be  made  dur- 
ing the  existence  of  a  prior,  valid  lease,  provid- 
ed it  is  made  for  a  fair  rental,  near  the  ter- 
mination of  the  existing  lease,  and  that  it  does 
not  extend  the  term  more  than  five  years  from 
the  date  of  the  last  lease." 

We  think  the  case  of  Apple  et  aL  t.  Pierce 
et  al.,  supra,  is  In  point  There  tbe  lease 
was  executed  by  a  Chickasaw  citizen  on  his 
restricted  bomestead  allotment  In  January, 
1910,  to  begin  the  first  of  tbe  following  Jan- 
nary,  and  to  extend  for  a  period  of  one  year. 
Tbe  lease  was  held  invalid.  The  syllabus 
reads: 

"Where  a  valid  lease  by  a  Chickasaw  citizen 
of  his  restricted  homestead  allotment  is  made  for 
agricultural  purposes,  and  before  it  expires  an- 
other lease  for  agricultural  purposes  is  made  to 
the  same  lessees  for  a  period  of  one  year,  to 
commence  in  the  future,  the  last  lease,  not  be- 
ing approved  by  the  Secretary  of  the  Interior, 
is  voidJ*' 

The  lease  In  the  Pierce  Case  was  made  to 
the  leasee  In  possession  under  an  existing 
lease,  and  In  the  instant  case  Van  Pelt,  the 
lessee,  was  not  In  possession  on  tbe  date  of 
execution  of  the  new  lease,  but  we  think  this 
Is  immaterial.  Tbe  language  above  quoted 
from  the  act  of  May  27,  1908,  Is  not  ambigu- 
ous. The  statute  was  Intended  as  an  abso- 
lute prohibition  against  the  allottee  either  in 
or  out  of  possession  from  executing  a  lease 
on  his  or  her  surplus  allotment  to  begin  in 
tbe  future  that  would  expire  at  a  date  more 
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tban  Are  years  from  date  of  ezecntion,  and 
from  executing  a  lease  on  tbe  homestead  to 
begin  In  the  future  that  would  expire  at  a 
date  more  than  one  year  from  tbe  date  of 
execution. 

[4]  If  Bhoda  Yarbola,  the  Creek  allottee 
In  this  case,  could  make  a  valid  lease  on  her 
homestead  allotment  January  4,  1913,  to  be- 
gin January  1, 1914,  and  to  expire  January  1, 
1915,  we  see  no  reason  why  on  the  same  date 
she  could  not  execute  a  lease  to  another  per- 
son to  begin  January  1,  191S,  to  ran*  until 
January  1,  1916.  This  could  not  be  done,  for 
It  would  frustrate  the  governmental  policy, 
and  would  enable  the  allottee  or  those  deal- 
ing with  her  to  defeat  the  very  object  of  the 
statute. 

The  aggregate  period  covered  by  Van  Pelt's 
lease  on  the  homestead,  to  wit,  from  January 
1, 1914,  to  January  1,  1915,  added  to  the  un- 
expired portion  of  the  year  1913  from  Jan- 
uary 4,  1913,  to  the  end  of  the  year,  was 
practically  two  years.  Therefore  the  lease 
executed  by  Bhoda  Yarhola  to  Van  Pelt  on 
her  homestead  is  void,  for  the  reason  that 
Rhoda  Yarbola  on  January  4,  1913,  the  date 
of  the  execution  of  the  lease  to  Van  Pelt  could 
not  say  that  her  land  would  be  surrendered 
to  her  Within  one  year,  and  she  had  no  au- 
thority to  lease  it  for  a  longer  term  without 
the  approval  of  the  iSecretary  of  the  Interior, 
■which,  as  we  have  heretofore  stated,  was  not 
had  In  this  CEise.  Now,  the  lease  on  the  sur- 
pltis  alloment  presents  a  different  question. 
As  we  have  seen,  under  the  law  the  allottee, 
Rhoda  Tarhola,  was  permitted  to  lease  the 
surplus  for  a  term  not  to  exceed  five  years 
from  date  of  the  execution  of  the  l^ease.  The 
period  from  January  4,  1913,  to  January  1, 
1914,  during  which  Brown  had  possession  of 
the  land  under  his  lease,  added  to  the  four- 
year  period  covered  by  the  lease  to  Van  Pelt 
did  not  exceed  five  years,  and  Rhoda  larhola 
could  say  that  within  five  years  from  the 
date  of  the  execution  of  said  lease  to  Van 
Pelt  her  land  would  be  free  from  all  leases, 
and  she  would  be  entitled  to  the  possession 
thereof.  Now,  is  the  Van  Pelt  lease,  on  the 
surplus,  invalid  for  the  reason  that  it  was 
made  during  the  existence  of  a  prior  valid 
lease?  We  think  the  lease  void  under  the 
reasoning  in  the  decision  of  the  United  States 
Supreme  Ck>urt  in  the  Noble  Case,  supra. 
However,  in  said  opinion  we  find  this  lan- 
guage: 

"This  is  not  to  say  that  an  agreement  for  a 
new  lease,  •  •  •  made  shortly  before  the 
expiration  of  an  existing  lease,  would  not  be 
Bustaiced  In  equity." 

And  in  the  case  of  Hudson  v.  Hlldt,  supra. 
Commissioner  Devereux,  speaking  for  the 
court,  said: 

"In  Dowell  v.  Dew,  1  Tounge  &  C.  Oh.  Cas. 
345,  also  reported  in  7  Jurist  (1843)  117,  cited 
in  the  Noble  Case,  it  is  said:  'It  is  true  that 
in  this  instance  the  interval  is  considerable, 
but  the  reasons  assigned  for  it  appear  to  be 


satisfactory,  namely,  that  it  was  material,  in 
order  to  regulate  the  course  of  cultivation  which 
was  to  be  pursued  in  the  subsequent  year,  that 
the  tenant  should  tinow  what  he  bad  to  depend 
on  in  respect  to  the  future.'  This,  in  our  opin- 
ion, is  the  true  rule  in  cases  of  this  character. 
An  agricultural  lease  may  be  made  during  the 
existence  of  a  valid  unexpired  lease,  but  only 
for  a  fair  rental,  and  near  the  expiration  of  the 
valid  lease,  that  the  tenant  may  know  what  he 
has  to  depend  npon  for  the  ensuing  year,  but 
in  no  case  can  such  lease  be  for  a  period  of 
liv«  years,  to  begin  in  the  future." 

In  the  instant  case  It  Is  unnecessary  for 
ua  to  decide  how  near  the  termination  of  an 
existing  prior  valid  lease  the  new  lease  would 
have  to  be  executed  before  it  would  be  up- 
held by  this  court,  for  this  question  Is  not 
presented  In  the  record.  It  is  not  claimed 
that  it  was  necessary  to  make  the  new  lease 
practically  one  year  before  the  old  lease  ex- 
pired "In  order  to  regulate  the  course  of  culti- 
vation which  was  to  be  pursued  the  subse- 
quent year,"  and  there  Is  nothing  in  the 
record  from  which  we  can  infer  that  such  ne- 
cessity existed.  It  seems  to  us  that  the  time 
of  making  a  lease  during  the  existence  of  a 
prior  vaUd  lease  would  depend  upon  many 
circumstances,  and  it  would  be  hard  to  make 
a  rule  applicable  to  all  cases.  In  those  sec- 
tloDB  of  this  state  where  wheat  Is  the  prin- 
cipal crop  It  would  be  important  to  make  ar- 
rangements for  the  succeeding  crop  year 
much  sooner  tlian  in  those  sections  of  the 
state  where  cotton  and  com  are  the  principal 
crops.  To  the  extent  that  tiie  cases  of  Dar- 
nell V.  Hume  et  aL,  40  Okl.  688,  140  Pac.  775, 
SulUvan  V.  Bryant,  40  Okl.  80,  136  Pac.  412, 
49  L.  R.  A.  (N.  S.)  819;  Wbitham  v.  Lebmer, 
22  Okl.  627,  98  Paa  351,  Williams  v.  Wil- 
liams, 22  Okl.  672,  98  Pac.  909,  Scherer  v. 
Hulquist,  39  Okl.  434, 130  Pac.  644,  Gladney  v. 
Blchardson,  44  Okl  104,  143  Paa  6S3,  are  In 
conflict  with  this  opinion,  they  are  hereby 
overruled. 

From  what  we  have  said.  It  follows  that 
this  case  must  be  reversed,  with  dlrectlcms 
to  the  trial  court  to  enter  judgment  for  the 
defendants.  All  the  Justices  codcur,  except 
ICANB,  J.,  absent. 


(62  Okl.  zio 
STATE  MtlT.  INS.  CO.  v.  GBBBSN. 
(No.  4868.) 

(Supreme  Court  of  Oklahoma.    Dec.  21,  lOlSi. 
Rehearing  Denied  Jan.  28,  1917.) 

(Byllalui  hy  the  Court.) 

1.  Insurance  «=s378(l)  —  Knowusdok  of 
AoENT— Imputation  to  Insures. 
In  the  absence  of  fraud  on  the  part  of  the 
insured,  disclosures  as  to  actual  status  of  title 
to  insured  property  made  by  the  insured  or  the 
agent  of  the  insured  to  a  soliciting  agent  of  a 
fire  insurance  company  at  the  time  of  the  tak- 
ing of  the  application  for  a  policy,  said  insur- 
ance agent  filling  out  date  of  said  application 
blank,  presenting  the  same  to  insured  and  pro- 
curing her  signature  thereto,  collecting  the 
premium  for  said  insurance  policy,  and  acting 
at  all  times  within  the  scope  of  his  authority,  is 
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knowledge  wUdi  by  law  win  b«  impnted  to  the 

fire  Insurance  company  issuing  the  policy. 

[Bd.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  §§  968,  975-997.] 

2.  Inbubancb   <S=>378(1)   —   Misbxfbesknta- 
TI0N8— Title  to  Pbopkbtt— BaroppEi.. 

Where  a  soliciting  agent  of  a  fire  insurance 
company  is  fully  informed  of  the  status  of  titlo 
to  lots  upon  which  the  property  to  be  insured 
stands,  and  in  the  usual  course  of  his  duties  as 
such  agent  prepares  an  application  for  a  policy 
of  insurance  upon  such  property  in  the  name  pf 
the  wife,  the  record  title  thereto  being  in  the 
husband,  the  said  property  being  the  homestead 
of  the  insured  and  her  husband,  and  the  agent 
of  the  insurance  company  t>eing  fully  informed 
of  all  these  facts  prior  to  and  at  the  time  of 
the  taking  of  the  application,  held,  that  the  in- 
surance company  is  estopped  to  defend,  in  an 
action  on  the  policy,  on  the  ground  that  said 
application,  in  stating  that  the  title  to  said 
property  was  in  the  wife,  contained  a  material 
misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  968,  975-W7.] 

3.  INSUBANCE  <S=>115(2)— Insubabls  Intebest 
— Homestead. 

Where  the  record  title  to  the  homestead  is 
in  the  husband,  the  wife  residing  with  him  and 
occupying  the  property  as  the  homestead  of  them 
both,  the  wife  has  an  insurable  interest  in  the 
buildings  situated  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $i  140,  177.] 

i.  Insubancb  «=3ae2(l)— Fibb  Insubanck— 
Ibbegulabitieb  in  Application— Waives. 
A  fire  insurance  company,  by  retaining  the 
unearned  premium  on  the  policy  with  knowl- 
edge of  the  irrepilarities  and  misrepresenta- 
tions in  the  application  for  insurance,  thereby 
waived  such  irregularities  and  misrepresenta- 
tions. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1041.1 

5.  Insurance  <s=5561— Fieb  Insubancb— No- 
tice OF  Loss— Waives. 

Insured  property  having  been  destroyed  by 
fire,  and  the  company  receiving  notice  there- 
of by  telegram  from  the  insured  the  same  day 
the  fire  occurred  and  promptly  sending  its 
agents  to  investigate  the  extent  of  the  loss  and 
such  agents  performing  that  duty,  held,  the  com- 
pany thereby  waived  notice  of  loss  required  un- 
der the  terms  of  said  policy. 

[Ed.   Note,r-For  other  cases,   see   Insurance, 
Cent  Dig.  §!  1406,  1407,  1409.] 

6.  Instjbance  <s=»561  —  Fibb  Insubancb  — 
Pboofs  of  Loss— Waiveb. 

Where  the  insured  property  was  destroyed 
by  fire,  the  company  being  notified  thereof  by 
the  insured  on  the  day  the  firo  occurred,  and 
within  three  days  thereafter  sending  its  agents 
to  investigate  the  extent  of  the  loss  and  the 
circumstances  thereof,  the  insured  notifying 
the  company  by  letter  within  three  days  after 
such  fire  that  the  property  was  "a  total  loss," 
"cause  unknown,"  giving  the  number  of  the 
policy,  and  thereafter  the  agents  of  said  com- 
pany, after  investigating  the  circumstances  of 
the  fire  and  the  extent  of  loss,  reported  the  same 
to  the  company,  and  the  said  company  agrees 
with  the  insured  as  to  the  amount  of  loss  un- 
der the  policy,  and  makes  no  objection  to  the 
sufficiency  of  the  proofs  of  loss  so  rendered  by 
the  insured,  but  retains  the  statetnents  and 
aereemcnts  so  furnished  without  objection  until 
after  the  60-day  limitation  for  filing  proofs  of 
loss  as  provided  in  the  policy  has  expired,  no 
demand  for  additional  proof  of  loss  having  been 
made  by  said  company.  Held,  that  the  com- 
pany waived  the  proof  of  loss  renuirement  in 


the   policy    notwithstanding    the    execution    of 
the  general  nonwaiver  agreement. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1406,  1407,  1409.] 

7.  Witnesses  <g=>56(l)  —  Competency  —  Hus- 
band AcTiNQ  AS  Agent  fob  Wifb. 

Where  the  record  shows  that  the  husband 
was  acting  for  the  wife's  best  interest  and  for 
the  protection  of  her  interest  in  the  homestead, 
and,  with  knowledge  of  his  acts  in  her  behalf, 
the  wife  ratifies  the  same  and  accepts  the  bene- 
fits thereof,  the  trial  court  properly  held  that 
tho  husband  was  acting  as  agent  for  the  wife 
in  such  transaction,  and  he  was  competent  to 
testify  in  regard  thereto. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  153,  156.] 

8.  Insurance    ©=143(4)- Fire    Insurance — 
Description  of  Property— Hefobmation. 

Where  the  proof  shows  conclusively  that 
there  was  a  mutual  mistake  of  fact  in  that 
the  insurance  policy  sued  on  contained  a  mia- 
description  of  the -insured  property  by  giving 
its  location  on  block  5,  while  in  truth  and  in 
fact  it  was  situated  on  block  51,  the  court  com- 
mitted no  error  in  reforming  the  policy  to  ex- 
press the  real  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  267.] 

9.  Action  ®=»46— Joindee  of  Actions. 

Where  the  proof  conclusively  shows  a  mu- 
tual mistake  of  fact  regarding  the  description 
of  the  block  upon  which  the  insured  property 
stands,  the  cause  of  action  for  reformation  of 
said  policy  was  properly  joined  with  an  action 
to  recover  the  amount  due  under  the  terms  of 
said  policy;  the  property  mentioned  having  been 
totally  destroyed  by  fire. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {§  449,  451-408.] 

10.  Insurance  <g=>561  —  F^be  Insubancb  — 
Provisions  of  Policy— Waiver. 

Where  the  insurance  company  sends  its 
agent  or  agents  to  investigate  the  circumstances 
and  extent  of  loss  by  firo  under  their  policy  of 
insurance,  and  such  agent  or  agents  enter  into 
a  nonwaiver  agreement  with  the  insured  before 
entering  upon  the  discharge  of  their  duties, 
held,  that  the  actions  and  conduct  of  such  agent 
or  agents  while  acting  under  the  authority  of 
the  nonwaiver  agreement  do  not  constitute  a 
waiver  of  a  compliance  with  tho  requirements  of 
the  insurance  policy  on  the  part  of  the  insured. 
[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1406,  1407,  1409.] 

Commissioners'  Opinion,  Divisioa  No.  5. 
Error  from  District  Court,  Alfalfa  County: 
Jais.  B.  Cullison,  Judge. 

Action  by  M.  O.  Green  against  State  Mu- 
tual Insurance  Company.  Judgment  for  the 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Parker  &  Simons,  of  Enid,  for  plaintiff  in 
error.  Geo.  W.  Partridge,  of  Cherokee,  for 
defendant  in  error. 

CEOW,  0.  This  is  an  action  on  a  Are  in- 
surance policy  commenced  in  the  court  below 
by  the  defendant  in  error,  M.  O.  Green,  here- 
inafter referred  to  as  plaintiff,  against  plain- 
tiff In  error.  State  Mutual  Inaurence  Compa- 
ny, a  corporation,  hereinafter  referred  to  as 
defendant,  according  to  their  respective  posi- 
tions in  the  trial  court. 

In  the  month  of  February,  1911,  the  plaln- 
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US  and  her  husband,  Antonio  Grem,  were 
occupying  as  a  home  a  dwelling  house  situ- 
uted  upon  lots  10,  11,  12,  13,  14,  and  15  In 
block  51  In  the  town  of  Jet,  Alfalfa  county, 
Oki.  On  or  about  the  25th  day  of  February 
of  said  year  one  Li.  F.  Labrue,  a  soliciting 
agent  for  the  defendant  insurance  company, 
came  to  the  home  of  the  plaintiff  and  made 
Inquiries  as  to  whether  or  not  said  property 
was  insured  against  flra  After  conversati<»i 
with  the  husband  of  the  plaintiff  it  devel- 
oped that  a  policy  of  insurance  upon  the 
property  ha^  recently  expired,  and  that  there 
was  none  covering  the  property  at  that  time. 
The  said  Labrue  then  solicited  the  plaintiff's 
husband  to  take  out  a  policy  In  the  company 
which  he  was  representing,  and  after  some 
further  conversation  between  the  husband 
and  the  said  agent  It  was  agreed  that  the 
property  should  be  Insured  with  the  State 
Mutual  Insurance  Company.  Thereupon  the 
plaintiff's  husband,  Antonio  Green,  Informed 
the  said  agent  that  the  record  title  to  the 
property  about  to  be  insured  was  in  him,  but 
he  asked  the  agent,  "Why  cannot  I  have  this 
poUcy  made  to  my  wlfer*  "Why,"  he  (the 
agent)  says,  "Tou  can."  Plaintiff's  husband 
then  stated  to  the  said  agent,  "She  (the  plain- 
tiff) has  paid  part  for  the  lots  and  bought  the 
furniture  in  It,  and  she  paid  part  of  the  mon- 
ey, she  has  paid  most  of  the  expenses,  and  I 
think  she  Is  entitled  to  the  policy.  I  will 
have  the  Insurance  made  to  her  provided  it 
doesn't  make  any  difference  to  you,"  and  he 
(Labrue)  said,  "It  doesn't  make  one  bit  of 
dlffer«Ace."  Tbe  record  then  shows  that  the 
insurance  agent  proceeded  to  prepare  the  ap- 
plication for  a  policy  of  flre  insurance  on  the 
pn^terty  above  described,  filling  in  the  an- 
swers to  questions  therein  contained,  and 
presenting  the  same  to  the  plaintiff,  Mrs. 
Green,  ft>r  her  signature.  Antonio  Green 
then  called  in  his  wife,  the  plaintiff,  and  her 
signature  was  affixed  to  the  application  for 
insurance.  The  agent  then  collected  from 
Anttmlo  Green  the  premium  on  the  policy  ap- 
plied for,  amounting  to  $15  in  cash  and  his 
note  f  <»-  $25  due  August  1, 1911.  In  due  time 
the  ixrilcy  here  sued  on  was  issued,  by  the 
terms  of  which  the  defendant  insured  the 
house  and  its  contents  against  loss  by  flre  or 
lightning  for  the  term  of  five  years  commenc- 
ing February  25,  1911,  Thereafter,  on  July 
4,  1911,  the  insured  property  was  totally  de- 
stroyed by  flre,  of  which  fact  the  defendant 
was  notified  by  telegram  from  the  Insured 
on  the  day  the  flre  occurred.  The  following 
letter  was  also  mailed  to  the  defendant  com- 
pany on  the  day  of  the  flre  and  duly  received 
by  them,  reading  as  follows: 

"Crentlemen:  I  have  today  sustained  the  total 
lots  of  dwelling  and  contents.  Policy  No. 
42988.  Amount,  $1,0(X>.00.  Cause  unknown- 
Kindly  give  this  your  atteotim  as  soon  as  pos- 
sible, and  oblige,  yours  truly,  M.  O.  Green." 

Three  days  later  one  B.  EL  Flounders  ap- 
peared at  the  scene  of  the  fire,  ''having  been 
detailed  by  said  Insurance  company  as  its 


special  agent  to  investigate  the  facts  and 
circumstances  of  said  claim  loss  and  the 
amount  thereof,  and  report  the  same  to  the 
company's  general  oflicers  for  their  action 
thereon."  We  quote  from  the  nonwaiver 
agreement  signed  by  the  Insvired  and  the 
defendant  insurance  company  by  W.  H. 
Sweatt,  who  was  secretary  of  said  company 
at  that  time.  The  said  nonwaiver  agree- 
ment further  provides: 

"The  said  special  agent  shall  proceed  to  in- 
vestigate the  facts  and  circumstances  of  said 
claim  Ic^s  and  the  amount  thereof,  and  to  ain^ee 
with  said  assured  upon  such  amount  in  accord- 
ance with  the  policy  provisions  if  such  agree- 
ment can  be  reached;  and  such  agreement  is 
to  be  without  reference  to  any  other  question 
wliich  has  arisen  or  may  hereafter  arise  under 
said  policy.  The  assured  hereby  acknowledges 
that  be  understands  and  agrees  tliat  the  under- 
signed special  agent  has  no  authority  to  waive, 
modify,  or  strike  from  said  policy,  any  of  its 
conditions,  nor  to  revive  the  same  should  it 
have  l>ecome  void  from  any  cause." 

And  It  farther  contains  the  following 
agreement: 

"In  accordance  with  the  foregoing  we  have 

this  day  of  ,  A.  D.  1911,  agreed 

that  the  loss  on  said  policy  is  as  follows:  Value 
at  time  of  fire  on  house,  $735.00;  on  furniture 
and  contents,  $500.(X);  on  carpenter  tools,  $66.- 
45;  on  telephone  and  fixtures,  $72.55— -total, 
$1,373.00.  And  the  insured  hereby  agrees  that 
the  v&lae  of  the  respective  items  immediately 
preceding  said  fire  did  not  exceed  the  respective 
amounts  stated  above." 

A  few  days  thereafter,  on  July  15,  1911, 
another  agent  of  said  company  was  sent  to 
the  scene  of  the  flre,  one  J.  V.  Sweatt,  acting 
under  another  nonwaiver  agreement,  of 
which  the  following  Is  a  copy: 

"Exhibit  D 
"Nonwaiver  Agreement— In  re  Claim  No.  21145. 

"Whereas,  sinco  the  making  of  the  agreement 
setting  forth  the  amount  of  loss  under  policy 
No.  42988,  issued  by  the  State  Mutual  Insur- 
ance Company  to  M.  O.  Green,  the  said  com- 
pany has  been  informed  and  verily  believes  that 
prior  to  the  time  of  the  fire  one  or  more  of 
the  rooms  of  the  dwelling  house  covered  by  the 
policy  was  occupied  as  a  carpenter  shop  and 
general  repair  shop,  ;and  contained  various 
combustible  material  not  usually  contained  in  a 
dwelling  house;    and 

"Whereas,  J.  V.  Sweatt,  the  special  agent  of 
said  company,  desires  to  ascertain  from  M.  O. 
Green  or  her  agent  or  representative  any  in- 
formation that  she  may  have  in  explanation  of 
the  information  received  by  said  company,  and 
whereas  tho  parties  hereto  desire  to  otherwise 
discuss  the  matter: 

"Now,  therefore,  it  is  agreed  and  understood 
that  the  said  J.  V.  Sweatt  has  no  power  to 
waive  any  provisicm,  condition,  or  stipulation  of 
said  policy,  or  any  breach  thereof,  and  that  any- 
thing that  may  be  said  Ixktwecn  him  and  said 
M.  O.  Green  or  her  representative  or  agent 
shall  not  be  construed  as  an  admission  that  said 
company  is  liable  to  the  said  M.  O.  Green  for 
any  amount,  and  shall  not  be  construed  as  an 
admission  that  said  company  is  not  liable  to  said 
M.  O.  Green  for  any  amount  nor  shall  it  be 
deemed  a  waiver  of  any  condition,  provision, 
or  stipulation  of  the  policy  or  any  breach 
thereof. 

"Witness  our  hands  this  15th  day  of  July. 
1911,  Mary  O.  Green. 

"T.  A.  Green. 
"J.  V.  Sweatt" 
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There  is  nothing  further  in  the  record  re- 
garding communications  or  negotiations  be- 
tween the  parties  hereto  wtiich  would  have 
any  bearing  upon  the  Issues.  The  premium 
on  the  policy  was  retained  by  the  company 
until  some  time  la  November,  and,  although 
the  company  was  requested  a  number  of 
times  prior  to  the  bringing  of  tills  action  to 
pay  the  amount  named  in  the  poHey,  they  did 
not  comply  with  the  requests,  nor  did  they 
enter  Into  any  agreement  that  they  would  pay 
any  specified  amount  to  the  Insured  at  any 
time.  So  far  as  the  record  shows  no  demand 
that  the  Insured  furnish  the  proof  of  loss 
mentioned  In  the  policy  was  ever  made  with- 
in the  60  days  after  the  fire. 

[t,  I]  The  plaintiff  In  her  petition  also 
prayed  for  a  reformation  of  the  policy  of  in- 
surance here  sued  upon  in  order  that  the 
same  might  correctly  set  forth  the  number 
of  the  block  in  which  the  lots  were  situated 
upon  which  the  Insured  property  stood.  The 
policy  gave  the  number  of  the  block  as  5, 
whereas  the  uncontradicted  testimony  was 
that  it  should  liave  been  block  61.  The 
identity  of  the  property  which  was  intended 
to  be  insured  is  beyond  question.  The  record 
shows  a  clear  mistake  of  fact  which  was 
mutual  and  could  properly  be  remedied  by 
a  reformation  of  the  policy.  However,  the 
defendant  contends  that,  even  though  a 
reformation  might  properly  be  granted  under 
the  proof,  yet  it  was '  not  proper  to  unite 
the  action  for  reformation  with  the  action 
on  the  contract  of  insurance.  We  think  that 
the  trial  court  committed  no  error  in  allow- 
ing the  reformation  of  the  policy.  Cause  was 
tried  to  a  Jury,  and  a  verdict  returned  for 
the  plaintiff  upon  all  the  issues  submitted  in 
accordance  with  which  the  court  rendered  its 
judgment  The  defendant's  motion  for  a  new 
trial  having  been  overruled,  it  has  duly  per- 
fected Its  appeal  to  this  court  from  said  or- 
der and  judgment. 

Upon  an  examlnatioa  of  the  excellent  brief 
herein  filed  by  the  learned  counsel  for  the 
insurance  company,  we  are  of  the  opinion 
that  all  of  the  assignments  of  error  therein 
set  out  may  be  grouped  and  discussed  under 
the  following  enumerated  propositions:' 

(1)  Did  the  trial  court  err  in  admitting  the 
testimony  of  Antonio  Green,  husband  of  the 
plaintiff  herein? 

(2)  Was  the  defendant  insurance  company 
charged  with  the  knowledge  of  its  soliciting 
agent  as  to  the  actual  status  of  the  title  to 
the  Insured  property? 

(3)  Did  the  wife  have  an  insurable  interest 
in  the  property  insured? 

(4)  Did  the  defendant  waive  compliance 
with  the  requirements  of  said  policy  relative 
to  giving  notice  of  loss  and  furnishing  proof 
of  loss? 

We  shall  discuss  these  propositions  in  the 
order  above  given. 

[7]  The  competency  of  the  husband  to  tes- 
ti^  .in   behalf  of  the  plaintiff  in  this  ac- 


tion seems  to  depend  entirely  upon  wheth- 
er or  not  he  was  acting  as  agent  for  the 
wife  in  the  transactions  concerning  which 
he  testified.  There  can  be  no  doubt  in  all 
these  matters  the  husband  was  acting  for  the 
best  interests  of  the  wife.  The  record  shows 
that  the  wife,  with  foil  knowledge  of  all 
that  he  had  done  regarding  negotiating  with 
the  soliciting  agent  of  the  defendant  com- 
pany for  a  policy  of  Insurance  on  their  home 
and  its  contents,  signed  the  application  for 
insurance  upon  his  suggestion,  and  evident- 
ly depended  upon  blm  throughout  the  trans- 
actions. She  la  the  beneficiary  under  the 
terms  of  the  policy  issued  as  the  result  of 
these  negotiations  with  full  knowledge  of  all 
his  acts  in  her  behalf.  Her  testimony  clear- 
ly indicates  both  her  intention  to  ratify  the 
acts  of  her  husband  as  well  as  an  actual  rat- 
ification. We  conclude  that  the  husband  In 
so  acting  was  the  agent  of  the  wife  in  ail 
matters  pertaining  to  the  obtaining  of  the 
insurance  policy,  and  was  competent  to  tes- 
tify regarding  all  such  matters.  Armstrong 
Byrd  4  Co.  v.  Crump,  25  Okl.  452,  106  Pac. 
855;  Smith  et  al.  v.  Travel,  20  OkL  612. 
94  Pac.  529;  Bland  v.  Peters,  30  OkL  78S, 
120  Pac.  631. 

[1,2]  The  next  question  we  have  to  deter- 
mine is :  Was  the  insurance  company  charg- 
ed with  knowledge  acquired  by  the  soliciting 
agent  at  the  time  of  obtaining  the  applica- 
tion regarding  title  to  the  insured  property? 
It  is  conceded  that  the  record  title  to  tbe 
property  was  in  the  husband,  and  the  proof 
is  conclusive  that  it  was  the  homestead  of 
plaintiff  and  her  husband.  When  the  agent 
was  negotiating  with  plaintiff's  husband  for 
the  Insurance,  he  Informed  the  agent  of  the 
status  of  the  title  and  asked  the  agent  If  be 
could  have  the  policy  made  payable  to  tbe 
plaintiff,  saying  to  the  agent  (and  this  tes- 
timony is  uncontradicted) : 

"She  has  paid  part  for  the  lota  and  bought 
the  furniture  in  it,  and  sho  has  paid  part  of 
the  money;  ahe  has  paid  most  of  the  expenses, 
and  I  think  she  is  entitled  to  the  policy.  Of 
course,  I  own  the  lots;  they  are  deeded  to  mc. 
But,  I  said,  she  is  as  much  interested  as  I  am." 

The  agent  said,  "Why,  you  can."  And 
again  in  the  same  conversation,  regarding 
having  policy  made  to  the  plaintiff,  the 
agent  said,  "It  doesn't  make  a  bit  of  differ- 
ence." Thereupon  the  agent  filled  out  the  ap- 
plication blank  with  answers  to  the  ques- 
tions therein,  one  of  said  questions  and  an- 
swers being:  "Have  you  title  to  tbe  above 
land  by  warranty  deed?  Ans.  Yes."  This 
answer  was  written  down  by  the  agent  with- 
out the  knowledge,  consent,  or  direction  of 
either  plaintiff  or  her  husband.  The  solicit- 
ing agent  of  the  Insurance  company,  witb 
full  knowledge  of  the  falsity  of  this  answer, 
inserted  same  in  the  application.  Whether 
his  act  in  this  respect  was  intentional  or 
otherwise  has  nothing  to  do  with  tlie  prop- 
osition. Tbe  defendant  company  contends, 
and  is  not  contradicted*  that  the  real  status 
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of  the  title  was  not  communicated  to  it  by 
aald  agent,  and  tbat  It  depended  upon  the 
correctness  at  the  answers  In  the  applica- 
tion. Was  the  Insurance  company  charged 
with  the  knowledge  of  Its  soliciting  agent 
so  acquired?  In  Vance  on  Insurance,  p.  304, 
It  iB  said : 

"Any  information  material  to  th«  tranaac- 
tion  either  possessed  by  the  agent  at  time  of 
transaction  or  acquired  by  him  before  its  com- 
pletion ia  deemed  to  be  the  knowledge  of  the 
principal,  at  least  so  far  as  that  transaction  is 
concerned,  even  though  in  fact  the  knowledge 
is  not  communicated  to  principal  at  all.  The 
insurer  is  cliargcd  with  the  knowledge  acquired 
by  his  agent  in  making  or  negotiating  a  con- 
tract of  insoranceu  It  therefore  follows  tbat 
this  incident,  created  by  law,  in  response  to  the 
demand  ot  public  policy,  irrespective  of  agree- 
ment, cannot  b«  destroyed  or  altered  by  the 
agreement  of  the  parties." 

The  case  of  Fhipps  v.  Union  Mutual  In- 
surance Co.,  150  Paa  1083,  recently  decided 
by  this  court,  was  a  case  ■where  the  plain- 
tiff in  error  made  application  through  a  so- 
liciting agent  for  a  policy  to  protect  his 
crop  from  loss  by  ball.  The  application  con- 
tained the  following  provision: 

"In  case  of  failure  of  crops,  necesritating  re- 
planting, or  for  any  other  cause,  deemed  good 
•nd  anfficient  to  the  company,  this  policy  will 
be  canceiod  without  charge  and  notes  or  cash 
returned,  provided  a  request  of  the  owner  in 
writing  •  ♦  •  is  received  at  the  company's 
office  prirar  to  April  1st  of  current  year." 

On  the  same  paper  follows  a  heavy  per- 
forated line,  below  which  is  prints  a  form 
of  receipt  and  memorandum  to  be  detached 
and  given  to  the  applicant,  and  which  in 
said  case  was  alleged  to  have  contained  the 
following  provision,  after  acknowledging  re- 
ceipt of  the  premium:  "Subject  to  cancella- 
tion on  or  before  April  23,  1911"— that  being 
the  year  the  policy  was  taken  out.  The 
plaintiff  In  error  notified  the  company  by 
registered  mall  April  7,  1911,  to  cancel  the 
policy  and  demanded  return  of  his  premium 
note. 

"Ordinarily,"  the  opinion  says,  "a  mere  so- 
liciting agent  •  ♦  •  has  no  power  to  bind 
the  company  to  a  contract  of  insurance  nor  has 
he,  after  thie  policy  is  issued,  any  authority  to 
waive  any  of  the  terms  or  provisions  therein"— 
citing  Dorman  v.  Ins.  Co.,  41  OkL  1»9,  ViO  Tac. 
262,  61  L,.  B.  A.  (N.  S.)  873;  Insurance  Co. 
▼.  McClnre,  30  OkL  535,  136  Pac.  1160,  49  Ia 
B.  A.  (Ns  S.)  1054;  Insurance  Co.  v.  Marsh, 
34  Okl.  453.  125  Pac.  1100,  42  U  B.  A.  (N. 
S.)  906. 

"In  this  case  the  soliciting  agent  was  clothed 
by  the  company  with  the  visible  power  and  au- 
thority, manifested  through  the  blanks  he  car- 
ried and  the  conduct  he  porsued  in  taking  ap- 
plications and  procnring  the  company  to  issue 
policies  thereon,  to  do  anything  necessary  in 
the  taking  of  this  application.  He  had  the  right 
to  fill  it  out,  and  it  was  his  duty  to  do  so  honest- 
ly, and  just  as  ho  had  agreed  with  the  appli- 
cant to  do;  and,  when  the  applicant  received  his 
part  of  the  contract,  showing  that  he  had  the 
right  to  cancel,  np  to  a  certam  date,  he  had  the 
right  to  assume  that  the  agent  had  so  filled 
in  the  application.  Not  having  done  so,  the 
agent's  failure  must  be  attributed  to  one  of  two 
causes:  (1)  That  of  oversight;  and  (2)  that  of 
fraud.  And  ia  either  event,  if  one  of  the  par- 
ties must  suffer  loss,  such  loss  should  fall  on 


the  companv,  whose  agent,  with  authority  in 
this  particular  matter,  caused  it." 

And  in  the  case  of  Allen  v.  Phoenix  Ins. 
Co.,  reported  in  12  Idaho,  653,  88  Paa  245, 
8  L.  B.  A.  (N.  S.)  003,  10  Ann.  Cas.  328,  the 
court  says : 

If  "the  insured  truthfully  and  correctly  stated 
the  nature  and  condition  of  his  title  in  making 
his  application  for  insurance,  he  will  not  be 
prednded  from  recovering  in  case  of  loss  on 
account  of  a  contrary  statement  as  to  title, 
inserted  in  the  policy. 

In  further  discussing  these  prlndplea  in 
the  case  of  Phlpps  v.  Union  Mutual  Insur- 
ance Company,  supra.  Judge  Brewer,  deliver- 
ing the  opinion  of  the  court  therein,  says: 

"Bat  we  think  it  Is  eqnally  well  settled  that 
even  a  mere  soliciting  agent  may  bind  the  com- 
pany as  to  matters  within  the  scope  of  his  au- 
thority." 

The  Supreme  Court  of  Iowa,  in  the  case 
of  Stone  V.  Hawkeye  Insurance  Company, 
68  Iowa,  737,  28  N.  W.  47,  56  Am.  Bep.  870, 
regarding  the  authority  of  the  soliciting 
agent  of  a  fire  insurance  company,  uses  the 
following  language: 

"He  was  empowered  by  it  [the  companyl  to 
prepare  such  applications  for  persons  de^ring 
msurance,  and  to  forward  the  same  to  it.  He 
wrote  the  application  in  question  in  the  per- 
formance of  the  duties  of  his  agency;  and,  if 
the  company  was  deoeived  or  misled  by  the 
statement  in  the  application  that  the  budding 
was  insured,  this  was  in  consequence  of  the 
negligent  or  wrongful  manner  in  whidi  be  per- 
formed the  duties  of  his  employment,  and  it  is 
consistent  with  justice,  as  well  as  the  settled 
principles  of  the  law,  that  the  consequence  of 
his  wrong  should  be  visited  upon  his  principal 
rather  than  upon  plaintiff,  who  was  guilty  of 
no  bad  faith  in  the  transaction." 

See  Wood  on  Insurance,  |  384;  Malleable 
Iron  Works  v.  Phoenix  Ins.  Co.,  25  Conn.  485. 

And  in  Ostrander  on  Fire  Insurance^  p. 
132,  it  is  said : 

"The  agent  appointed  to  solicit  insurance  and 
take  applications  will  bind  his  company,  when 
acting  within  the  scope  of  his  authority,  as 
firmly  as  could  the  president  of  the  company 
acting  in  the  same  relation.  His  knowledge  in 
respect  to  any  material  fact  affecting  the  condi- 
tion or  character  of  the  risk  is  imputed  to  the 
company  employing  him,  and  will  create  an  es- 
toppel as  to  defenses  that  wonM  otherwise  t>e 
available  nnder  the  policy." 

The  Supreme  Court  of  Arkansas,  In  the 
case  of  Insurance  Association  v.  Goyne,  79 
Ark.  315,  96  S.  W.  365,  16  Ik  B.  A.  (N.  S.) 
1180,  9  Ann.  Cas.  373,  nses  the  following  lan- 
guage: 

"An  insnrancc  company  is  estopped  from  dis- 
puting the  truth  of  answers  in  an  applicati<m 
•  •  •  or  policy  to  the  effect  that  the  com- 
pany would  not  be  bound  by  such  representa- 
tions of  its  agent" 

And  the  courts  of  Colorado  and  Minnesota 
have  held  to  the  same  general  effect,  and  also 
have  spedflcally  held  that  disclosures  re- 
lating to  title  to  insured  property  made  to  the 
agent  taking  the  application  is  knowledge 
which  will  by  law  be  imputed  to  the  insur- 
ance company  issuing  the  policy  (In  re  M.  & 
M.  Ins.  Co.,  97  Minn.  98,  106  N.  W.  487.  4 
li.  B.  A.  [N.  S.]  231,  7  Ann.  Cas.  1144;    In- 
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surance  Ca  t.  Duncan,  44  Colo.  472,  98  Pac. 
634,  20  L.  R.  A.  [N.  S.]  340),  and  this  prin- 
ciple Is  also  adhered  to  and  fully  discussed 
In  the  case  of  Liesen  y.  Insurance  Co.,  20 
N.  D.  316,  127  N.  W.  632,  30  L.  B.  A  (N.  S.) 
539. 

We  therefore  conclude  that  the  defendant 
was  charged  with  knowledge  of  the  real  sta- 
tus of  the  title  to  said  property  as  disclosed 
to  its  agent.  Glens  Falls  Ins.  Co.  v.  Michael, 
167  Ind.  659,  74  N.  B.  964,  79  N.  E.  905,  8  L. 
B.  A.  (N.  S.)  706.  See,  also,  Arkansas  Ins. 
Co.  V.  Cox,  21  Okl.  873,  98  Pac.  652,  20  L. 
B.  A.  (N.  S.)  775,  129  Am.  St.  Rep.  808;  Uoe 
V.  Ins.  Ass'n,  137  Iowa,  696,  115  N.  W.  600, 
17  L.  B.  A.  (N.  S.)  1144 ;  Lelsen  t.  Insurance 
Co.,  30  ly.  B.  A.  (N.  S.)  542. 

Having  concluded  that  under  the  facts  in 
this  case  tlie  company  was  diarged  with 
knowledge  of  the  status  of  the  title  to  the 
insured  property  as  disclosed  to  the  solicit- 
ing agent  at  the  time  he  obtained  the  ap- 
plication for  insurance,  it  logically  follows 
that  the  Insurance  company  is  estopped  from 
defending  this  action  upon  the  ground  that 
the  application  contains  the  representation 
that  the  plaintifT  was  the  bolder  of  the  rec- 
ord title  thereto,  when,  as  a  matter  of  fact, 
it  was  in  the  husband.  However,  although 
the  policy  appears  to  be  regular  on  its  face, 
the  suggestion  arises  that,  if  the  wife,  who 
Is  named  as  the  insured  in  said  policy,  had 
DO  insurable  interest  in  said  property,  then 
the  whole  transaction  might  be  regarded  as 
a  mere  wager  and  void  as  a  contract  of  in- 
surance. Did  the  wife,  the  plaintiff  herein, 
liaTe  an  Insurable  interest  in  the  insured 
property,  the  record  title  thereto  being  in  her 
husband,  the  said  property  being  the  home- 
stead of  herself  and  husband  at  all  times 
mentioned  herein? 

[3]  In  the  case  of  Scott  ▼.  Dixie  Fire 
Ins.  Co.,  70  W.  Va.  533,  74  S.  E.  659,  40  L. 
B.  A.  (N.  S.)  152,  it  was  held  that  an  equi- 
table title  to  real  estate  carries  with  it  an 
Insurable  Interest  in  the  buildings  situated 
thereon,  and  this  principle  is  now  beyond 
question,  and  has  been  followed  by  the  courts 
of  this  state  in  numerous  instances.  In  the 
case  of  Insurance  Company  ▼.  Ooker,  43  Okl. 
331,  142  Pac.  1195,  it  was  held  that  a  lease- 
bold  Interest  gave  the  bolder  thereof  an  in- 
surable interest  in  buildings  situated  on  the 
premises.  Certainly  the  wife  has  an  interest 
in  the  homestead  of  which  she  cannot  be 
deprived  without  her  consent  in  writing. 
Bunn's  Const.  305.  The  wife  has  an  estate 
for  life  in  the  homestead  where  the  record 
title  thereto  is  in  her  husband.  Bev.  Laws 
1910.  i  6328.  And  in  the  case  of  Holmes  v. 
Holmes,  27  Okl.  140,  111  Pac.  220,  30  L.  B. 
A.  <N.  S.)  920,  it  was  held  that  the  widow 
was  entitled  to  occupy  and  possess  the  lionie- 
stead  as  against  the  husband's  heirs,  and 
tliut  an  action  for  partition  would  not  He. 

rhe  Supreme  Court  of  Mississippi  In  the 
reoent  case  of  Bneot  v.  Phoenl.\  Ins.  Co.,  9C 
M1.5S.  Sil.  50  South.  729.  25  L.  H.  A.  (X.  S.) 
12i.'tf,  Anil.  Cas.  1012K.  202.  holds  that  eithci 


husband  or  wife  has  an  Insurable  interest 
In  the  homestead;  the  record  title  thereto 
being  in  the  other.  And  the  Wisconsin  Su- 
preme Court  in  a  more  recent  case,  that  of 
Kludt  V.  German  Mutual  Ins.  Co.,  152  Wis. 
637,  140  N.  W.  321,  45  L.  B.  A.  (N.  S.)  1131, 
Ann.  Cas.  19140,  609,  holds  that  a  man  bas 
an  insurable  interest  in  a  house  the  title  to 
which  is  in  his  wife,  but  which  with  her  con- 
sent he  occupies  as  a  dwelling  for  himself 
and  family. 

We  deem  it  unnecessary  to  cite  farther  an- 
thorities  along  this  line,  as  the  overwhelming 
weight  of  authority  upholds  the  principle 
that  the  wife  has  an  insurable  interest  in 
the  homestead  notwithstanding  the  record 
title  thereto  is  in  the  huslKind. 

[4-8, 1 0]  In  the  discussion  of  the  foregoing 
propositions  it  lias  been  demonstrated  that 
the  plaintiff  was  the  holder  of  a  valid  policy 
of  insurance  at  the  time  of  the  Are.  But  the 
defendant  contends  that,  even  if  this  he  true, 
nevertheless  the  trial  court  should  have  di- 
rected the  Jury  to  return  a  verdict  In  Its 
favor  at  the  close  of  the  evidence,  for  tbe 
reason  that  the  proof  failed  to  show  a  com- 
pliance by  the  plaintiff  with  the  requirements 
of  the  policy  as  to  notice  of  loss  and  proof  of 
loss,  and  for  the  further  reason  that,  accord- 
ing to  the  contentions  of  the  defendant,  tbe 
plaintiff  neither  pleaded  nor  proved  a  waiver 
by  the  company  of  those  requirements. 

We  agree  with  the  defendant  in  his  con- 
tention that  a  waiver  of  forfeiture  must  be 
both  pleaded  and  proved.  Insurance  Co.  t. 
Lynn,  42  Okl.  486,  141  Pat  1167.  WUUe 
the  plaintiff's  pleadings  may  be  subject  to 
some  criticism  regarding  the  pleading  of 
facts  constituting  waiver  or  estoppel  yet,  -we 
do  not  think  it  fatally  defective  in  this  re- 
spect The  acte  and  conduct  of  tbe  defend- 
ant company  upon  which  the  plaintiff  relies 
to  establish  a  waiver  of  the  notice  of  loss 
and  proof  of  loss  provisions  are  sufficiently 
set  out  in  the  petition.  Did  the  proof  sustain 
the  allegations  of  waiver?  In  our  summary 
of  the  evidence  in  this  case  at -tbe  beginning 
of  this  opinion  It  will  be  noted  that  on  tbe 
very  day  of  the  Are  tbe  insurance  company 
received  notice  from  the  insured  by  telegram 
informing  them  of  the  loss  of  the  insured 
property,  giving  the  number  of  the  policy, 
stating  that  tbe  loss  was  total  on  both  dwell- 
ing and  contents,  and  signed  by  the  plain- 
tiff. On  the  same  day  the  insured  also  wrote 
the  letter  to  the  company,  the  contents  of 
which  have  l)een  heretofore  given,  which  aete 
out  more  of  the  details  relating  to  the  Ore 
and  consequent  loss.  In  response  to  this  the 
company  sent  ite  agent.  Flounders,  three- 
days  after  the  fire,  who  proceeded  to  investi- 
gate the  same,  acting  under  the  first  non- 
waiver agreement  hereinbefore  set  out  It 
will  be  observed  that  this  nonwaiver  a~ree- 
ment  is  between  the  insurance  company  it- 
self, acting  through  W.  H.  Sweatt,  secre- 
tory, and  M.  O.  Green,  the  insured.  Tbe 
auouiii  of  the  lo$s  and  agreed  valuation 
thereof  us  shown  ly  this  Instrument  was  be- 
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tween  the  insurance  company  and  tbe  Insur- 
ed, and  no  agreement  was  made,  ao  far  as  the 
record  shows,  between  B.  E.  Flounders,  the 
agent  of  the  company,  acting  under  said  non- 
waiver agreement,  and  the  plaintiff,  M.  O. 
Green,  as  to  the  value  of  the  property  de- 
stroyed by  flre.  It  therefore  appears  on  the 
records  that  on  the  same  date  that  the  said 
Flounders  made  this  Investigation  the  de- 
fendant company  entered  into  a  stipulation 
with  the  Insured  as  to  the  amount  of  loss 
"under  said  policy." 

There  can  be  no  question  as  to  the  effect 
of  thla  nonwaiver  agreement  Such  agree- 
ments are  generally  used  by  Insurance  com- 
panies when  sending  an  agent  to  investigate 
a  flre,  particularly  where  they  have  reason 
to  believe  that  they  may  be  able  to  show 
such  a  breach  of  conditions  contained  in  the 
policy  as  to  amount  to  a  forfeiture  thereof. 
Such  agreements  protect  the  company  against 
a  waiver  of  forfeiture  of  the  policy  or  fraud 
on  the  part  of  the  insured  by  acts  or  con- 
duct of  the  agent  acting  under  such  agree- 
ment, but  do  not  prevent  a  waiver  by  the 
company  itself,  where  it  accepts  and  ratifies 
the  acts  of  its  agent,  or  where  It  enters  into 
a  stipulation  with  the  Insured  based  upon 
the  report  of  such  an  agent  Frank  v. 
Switchmen's  Union  of  North  America,  87 
Wash.  634,  152"  Pac.  51^. 

On  July  15th,  about  a  week  after  the  first 
nonwaiver  agreement  above  discussed,  the 
second  Investigating  agent  was  sent  by  the 
defendant  company,  and  another  nonwaiver 
agreement  was  presented  to  the  insured  and 
signed  by  her.  Thls'second  agreement,  which 
Is  hereinbefore  set  out  in  full,  gave  the  rea- 
sons for  this  second  Investigation  as  being 
that  the  company  had  received  information 
that  certain  "rooms  of  the  house  were  oc- 
cupied as  a  carpenter  shop  and  general  re- 
pair shop  and  contained  various  combustible 
materials,"  etc.  This  investigation  was 
made,  and,  so  tar  as  the  record  shows,  the 
plaintiff  and  her  husband  furnished  all  the 
information  requested  by  Imth  this  agent, 
whose  name  was  Sweatt,  and  also  the  man 
Flounders,  previously  mentioned.  During  all 
this  time,  it  will  be  remembered,  the  com- 
pany was  retaining  the  premium  paid  by  the 
plaintiff,  and  there  Is  no  evidence  that  any 
demand  was  made  for  additional  proof  of 
loss  daring  that  period.  There  is  no  testi- 
mony that  any  request  was  made  for  addi- 
tional proof  of  loss  prior  to  the  time  the 
premium  was  returned,  which,  according  to 
the  defendant's  testimony,  was  some  time  in 
November,  about  four  months  after  the  fire 
occurred.  Were  all  these  acts  and  such 
conduct  as  has  been  hereinbefore  indicated 
on  the  part  of  the  defendant  company  suffi- 
cient to  (institute  a  waiver  of  compliance 
of  the  notice  of  loss  and  proof  of  loss  re- 
quirements in  the  policy? 

It  is  the  well-settled  law  in  this  state  that 
an  insurance  company  cannot  exact  a  strict 
compliance  with  warranties  contained  in  the 
policy  such  'as  the  "Iron  safe  clause,"  or,  as 


it  is  sometimes  called,  "book  warranty 
clause,"  and  other  similar  provisions.  It  is 
sufficient  if  there  is  a  substantial  compli- 
ance with  such  requirements.  It  was  held  in 
the  Scottish  Union  &  National  Ins.  Co.  v. 
Moore,  MiU  &  Gin  Co.,  43  Okl.  370,  143  Pac 
12,  that  "the  purpose  of  said  clause  Is  ac- 
complished when  the  assured  produces  data 
from  which  the  amount  and  value  of  the  cot- 
ton insured  and  destroyed  at  the  time  of  the 
flre  can  be  reasonably  ascertained;  a  sub- 
stantial compliance  with  the  warranty  there- 
in contained  is  sufficient."  Whether  it  be 
considered  that  In  the  ease  at  bar  there  was 
a  substantial  compliance  or  not,  certainly 
there  was  a  partial  compliance  with  the  re- 
quirements for  furnishing  notice  of  loss  and 
proof  of  loss.  The  Insured  was  certainly 
under  no  obligation  to  notify  the  company 
by  registered  mail  of  the  occurrence  of  the 
fire  when  its  agents  were  upon  the  scene  of 
the  flre  in  response  to  a  telegram  and  letter 
from  the  Insured  sent  on  the  very  day  the 
flre  occurred.  Then,  if  the  notice  of  loss 
provision  was  thus  dispensed  with  by  the 
acta  and  conducts  of  the  defendant  Itself,  is 
it  not  also  true  that  the  plaintiff  was  in  like 
manner  relieved  from  making  further  effort? 
to  comply  with  the  proof  of  loss  provision? 

In  the  case  of  Insurance  Company  ▼.  U. 
S.  Bldg.,  etc.,  Ass'n,  64  S.  W.  714,  21  Ky.  Law 
Rep.  1207,  the  Supreme  Court  of  Kentucky 
uses  the  following  language: 

"It  has  been  repeatedly  held  by  this  court 
that  an  insurance  company  could  waive  inch 
stipulations  in  a  poUcy  of  insurance  [referring 
to  proofs  of  loss],  and  if  the  same  were  waived, 
or  the  company  acted  in  such  a  manner  as  to  au- 
thorize a  reasonably  prudent  person  to  believe 
that  it  did  waive  such  requirements,  then  in 
that  event  the  insured  need  not  make  and  for- 
ward the  proofs  stipulated  for  in  the  policy," 

See,  also,  19  Cyc.  857. 

And  the  principle  is  also  announced  that 
notice  of  proofs  may  be  waived  by  acts  or 
conduct  of  authorized  officers  or  agents  in- 
consistent with  the  requirements.  10  Cyc. 
861,  and  authorities.  And  it  was  held  by 
the  Supreme  Court  of  this  state,  the  opinion 
of  the  court  being  delivered  by  Judge  Ma- 
thews this  year,  that: 

■  "A  provision  in  an  insurance  policy  requiting 
proof  of  loss  to  be  furnished  the  insuranco  com- 
pany within  60  days  from  the  fire  is  waived 
should  the  company  within  said  60  days  deny 
liability  upon  other  ^rounds  than  failure  to  fur- 
nish proof  of  loss.''  Continental  Ins.  Co.  v. 
Chance,  150  Pac.  114,  Scott  v.  Dixie  Fire  Ins. 
Co.,  70  W.  Va.  5^S  [74  S.  E.  659,  40  L.  R.  A. 
(N.  S.)  152];  Okl.  Flre  Ins.  Co.  v.  Wagester, 
38  Okl.  291,  132  Pac.  1071. 

Although  the  act  of  the  defendant  compani^ 
in  the  case  at  bar  lii  sending  the  second  in- 
vestigating agent  with  writtjen  authorltj- 
which  set  forth  the  only  ground  mentloncl 
to  the  plaintiff  upon  which  the  company 
might  deny  liability  would  probably  not 
amount  to  a  waiver  in  itself,  it  is  a  circum- 
stance which  may  be  considered  in  connec- 
tion with  other  acts  and  conduct  on  the  part 
of  the  defendant  which  might   reasonably 
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bare  led  tbe  plaintiff  to  conclude  that  the 
defendant  waived  the  fomiBhlng  of  any  fur- 
ther vroofff  of  loss. 

It  was  held  by  the  Supreme  Court  of  this 
state  In  the  case  of  Arkansas  Ins.  Co.  ▼.  Cox, 
21  Okl.  873,  98  Pac.  552,  20  L.  K.  A  (N.  S.) 
T75,  129  Am.  St.  Rep.  808,  that: 

"Failure  to  notify  an  insnred  within  a  rea- 
sonablo  time  after  the  filing  of  proofs  of  loss 
which  are  defective  of  the  defect  therein  estops 
the  insurer  from  afterwards  objecting  thereto." 

This  principle  is  also  announced  by  the 
Supreme  Court  of  New  York  in  the  case  of 
Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396,  27 
Am.  Rep.  60.  And  in  the  case  of  Insurance 
Co.  T.  GrUDn.  33  Okl.  178,  124  Pac  SCO,  the 
court  holds  in  substance:  That  the  receiving 
and  retaining  defective  proof  of  loss  without 
specific  objection  thereto  is  a  waiver  of  any 
objection  thereto  is  too  well  settled  to  merit 
citation.  In  such  cases  good  faith  would  re- 
quire that  the  association  give  notice  indicat- 
ing the  defect  and  a  failure  to  give  such  no- 
tice or  refusal  to  object  on  other  grounds  la 
regarded  as  a.n  acceptance  of  such  defective 
proofs  and  a  waiver  of  defects.  6ee  19  Cyc. 
862,  and  authorities  there  cited. 

It  has  been  held  in  several  states  that  the 
retention  of  unearned  premium  by  the  com- 
pany after  knowledge  of  failure  to  comply 
with  terras  of  the  policy  is  evidence  of  waiv- 
er. Assurance  Co.  v.  Long  Clothing  Com- 
pany, 123  Ala.  667,  28  South.  655;  Law  v. 
Insurance  Co.,  29  U.  C.  C.  P.  1.  And  in  the 
case  of  Theriault  v.  CaL  Ins.  Co.  of  San 
Francisco,  27  Idaho,  476,  149  Pac.  719,  de- 
cided this  year,  the  Supreme  Court  of  Idaho 
says: 

"Regardless  of  the  clause  in  a  policy  that  no 
officer,  agent,  or  other  representative  of  the  in- 
surance company  shall  have  power  to  waive  any 
of  its  provisions  or  conditions,  where  other 
proofs  than  those  required  in  the  policy  are  ac- 
cepted by  an  agent  authorized  to  adjust  a  loss, 
the  ccnnpany  will  be  deemed  to  have  waived  the 
provisions  of  the  policy  fixing  the  manner  of 
making  proof  of  loss." 

Certainly  the  same  principle  would  apply 
where,  as  in  the  case  at  bar,  the  proofs  were 
submitted  to  the  company  itself  without  ob- 
jection or  suggestion  of  their  insufficiency. 
In  the  case  of  Queen  of  Arkansas  Ins.  Co. 
V.  Laster,  IDS  Ark.  261,  156  S.  W.  848,  it  was- 
said: 

"When  appellant's  adjuster,  in  response  to 
appellee's  inquiry,  said  that  he  had  'all  the 
proof  he  wanted,  this  was  a  waiver  of  any 
further  proof  of  loss  on  the  part  of  appellant, 
notwithstanding  the  nonwaiver  agreement.  It 
was  equivalent  to  saying  to  tbe  appellee  that 
appellant  was  satisfied  as  to  his  loss  and  had 
all  the  information  pertaining  thereto  that  ap- 
pellant desired." 

In  the  case  of  McMaster  ▼.  Insurance  Co. 
of  North  America  the  Supreme  Court  of 
New  York  said: 

"The  proofs  of  loss  are  not  part  of  the  con- 
tract of  insurance,  nor  a  part  of  any  contract 
The  contract  of  insurance  requires  that  they 
shall  be  rendered,  but  it  does  not  make  them, 
when  rendered,  a  part  of  itself."  55  N.  Y.  222, 
1 4  Am.  Rep.  239. 


And  In  the  case  of  Ohio  Farmers'  Ins.  Co. 
v.  Glaze,  65  Ind.  App.  147,  101  N.  B.  734,  It 
is  said: 

"A  stipulation  in  a  policy  that  'no  agent  has 
power  to  waive  any  condition  of  this  contract 
unless  by  written  indorsement  thereon'  refers 
to  conditions  herein  to  make  the  contract  obliga- 
tory and  binding  upon  the  parties  in  the  first 
ingtancCi  and  to  its  continuing  force  and  obli- 
c;ation  till  loss  occurs,  but  does  not  refer  to  stipu-' 
lationa  requiring  the  assured  to  make  proof  of 
loss  in  a  special  manner,  and  such  stipulations 
may  be  waived  by  an  agent  without  indorse- 
ment. •  •  •  Although  an  insurance  iKilicy 
on  its  face  prohitMts  any  agent  from  waiving 
any  of  its  conditions  whpre  other  proofs  than 
those  in  the  policy  are  accepted  by  an  agent  of 
the  company,  duly  authorized  to  act  with  refer- 
ence to  that  subject,  the  company  will  be  deem- 
ed to  have  waived  the  proof  required  by  the 
policy." 

See,  also,  Stevens  ▼.  Citizens  In.  Co.,  69 
Iowa,  658,  29  N.  W.  769 ;  Prussian  Nat  Ins. 
Co.  T.  Peterson,  30  Ind.  App.  289,  94  N.  K. 
102;  Germania  Fire  Ins.  Co.  v.  Pitcher,  1«0 
Ind.  392,  64  N.  E.  921,  66  N.  B.  1003;  Brock 
V.  Des  Moines  Ins.  Co.,  106  Iowa,  30,  75  N. 
W.  683;  Minneapolis  Fire  &  Marine  Mut. 
Ins.  Co.  T.  Fultz,  72  Ark.  365,  80  8.  W.  57«; 
Hanover  Fire  Ins.  Co.  r.  Gustin,  40  Neb.  fSiS, 
59  N.  W.  375. 

We  therefore  conclude  that  there  was  con»» 
potent  evidence  tending  to  sustain  the  allega- 
tions of  waiver  In  plalntifiTs  petition  as  to 
the  requirements  for  notice  of  loss  and 
proof  of  loss,  and  the  trial  court  therefore 
properly  overruled  the  defendant's  motion 
for  a  directed  verdict.  There  being  evidence 
in  the  record  reasonably  tending  to  support 
the  verdict  of  the  Jury,  .the  defendant's  mo- 
tion for  a  new  trial  was  properly  overruled. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PER  CURIAM.   Adopted  in  whola 


AMERICAN  SURETY  CO.  OF  NEW  YORK 
V.  GIBSON  et  ah    (No.  TdS2.) 

(Supreme  Court  of  Oklahoma.    May  22,  1017.) 

(BilUalui  ly  th«  Court.) 

1.  HoussTKAD  «=»31  —  NEcvaBTrT  or  Ocorr- 

PAHCT. 

The  first  paragraph  of  the  syilabua  in  Illi- 
nois Life  Ins.  Co.  v.  Rogers  et  aC,  160  Pac.  36, 
is  adopted  herein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  39.] 

2.  HoiocaTKAD      4=932  — EzsMpnoR  —  Ocoa- 

PANCT. 

A  married  man  who  owned  a  farm  in  Caddo 
county,  and  who  had  lived  with  his  family 
thereon  for  about  ten  years,  traded  this  farm 
for  one  locate<1  in  Canadian  county,  intending 
to  remove  his  family  thereon  and  to  make  the 
same  their  home.  This  Canadian  coanty  farm 
was  rented  at  the  time  of  the  trade,  and  the 
tenant  was  occupying  the  one  residence  thereon, 
and  for  that  reason  he  could  not  immediately 
establish  the  family  in  the  new  home.  He  rent- 
ed a  furnished  house  in  El  Reno  for  one  month, 
and  moved  his  family  there,  and  was  intending 
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to  go  to  Cnahlnc  for  temponiry  employment, 
but  before  he  got  away,  and  about  ten  days  after 
his  arrival  at  EI  Reno,  he  was  sued  upon  an 
unsecured  debt,  and  an  attachment  was  issued 
and  Icyied  upon  the  farm;  he  moved  to  dis- 
charge the  attachment  on  the  ground  that  the 
farm  was  bis  homestead,  and  as  such  exempt 
from  the  attachment.  Held,  that  his  motion 
va*  weD  taken,  and  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  ||  40-^.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Canadian  Coun- 
ty;  Jtriin  W.  Hayson,  Judge. 

Action  by  the  American  Surety  Company  of 
New  Tork  against  Thomas  A.  Gibson  and 
others.  There  was  a  judgment  for  defend- 
ants, and  plaintiff  brlnjgs  error.    Affirmed. 

Babcodt  &  Trevathan,- of  El  Rentf,  for 
plaintiff  In  error.  J.  I.  Pbelps,  of  El  Reno, 
for  defendants  in  error. 

GALBRAITH,  C.  This  appeal  Is  from  a 
Judgment  rendered  upon  sustaining  a  motion 
to  discbarge  an  attachment  upon  land,  on 
the  ground  that  the  same  was  the  homestead 
of  the  judgment  debtor.  The  facts,  briefly, 
are  as  follows: 

In  May,  1912,  the  defendants  In  error  ex- 
ecuted and  dielivered  to  the  American  Surety 
Company,  the  plaintiff  In  error,  a  bond  of 
Indemnity  whereby  they  covenanted  and 
agreed  to  hold  said  surety  company  harm- 
less on  account  of  its  having  made  a  fidelity 
bond  for  the  defendant  Morris  R.  Gibson,  an 
onploye  of  the  Chicago,  Rock  Island  &  Pa- 
dflc  Railway  Company,  in  the  sum  of  $1,000. 
Morris  R.  Gibson  defaulted  while  In  the  em- 
ploy of  the  railway  company  and  the  surety 
omipany  were  compelled,  by  reason  of  Its 
bond,  to  make  good  his  default  In  the  sum  of 
1821.23.  On  March  11,  1915,  the  surety  com- 
pany commenced  an  action  In  the  district 
court  of  Canadian  county  on  the  indemnity 
bond  executed  and  delivered  by  the  defend- 
ants in  error.  The  necessary  affidavit  and 
bond  for  an  attadunent  order  were  filed  In 
that  case,  and  the  attachment  issued  and 
was  levied  upon  80  acres  of  land  located  in 
Canadian  county,  as  the  property  of  the  de- 
fendant Thomas  A.  Gibson.  Thomas  A.  Gib- 
son presented  a  motion  in  said  cause  to  dls- 
cbai^ge  such  attachment  for  the  reason  that 
the  land  levied  upon  was  his  h(»nestead,  and 
therefore  exempt  from  seizure  and  attach- 
ment in  said  cause.  On  the  hearing  of  said 
motion  the  same  was  supported  by  the  affi- 
davit of  the  movant  and  bis  oral  testimony. 
From  bis  oral  testimony  it  appears  that  be 
was  a  married  man  and  a  resident  and  citi- 
zen of  tbe  state  of  Oklahoma,  and  that  be 
had  resided  with  his  wife  and  three  children 
on  a  f&rm  which  he  owned  in  Caddo  county, 
Okl.,  from  the  year  1902  up  until  the  1st  of 
March,  1916,  when  he  traded  bis  land  in 
Caddo  county  for  a  house  and  lot  in  the  dty 
of  El  Reno,  and  for  the  land  levied  upon 
by  the  order  of  attachment;  that  wnen  be 
made  the  trade  he  intended  to  move  upon 

166Pr-8 


the  80-acre  tract  in  Canadian  county  and 
to  use  and  occupy  it  as  the  home  of  himself 
and  bis  family,  he  being  a  farmer  by  occu- 
pation; that  the  farm  was  rented  for  the 
year  1915,  when  he  traded  for  it,  and,  as 
there  was  only  one  dwelling  house  on  tbe 
land,  and  this  was  occupied  by  tbe  tenant,  be 
was  unable  to  immediately  carry  out  his 
plans  as  to  the  use  and  occupancy  of  these 
premises,  and  that  he  had  no  other  home- 
stead; that  he  rented  a  furnished  house  in 
Eil  Reno  for  one  month  and  made  an  effort  to 
get  employment  there,  but  was  unable  to  do 
so,  and  in  order  to  get  work  to  earn  money 
to  supiiort  himself  and  family  be  arranged  to 
go  to  Gushing  to  work  in  the  oil  fields,  and 
was  prevented  from  doing  so  by  the  attach- 
ment proceeding;  that  the  suit  was  filed 
about  one  week  or  ten  days  after  he  arrived 
at  El  Reno.  Uptm  consideration  of  tbe  mo- 
tion and  the  testimony  offered  In  support  of 
the  same,  the  trial  court  found  that  the  land 
bad  been  selected  as  the  homestead  and  was 
exempt  fronl  the  attachment,  and  granted  the 
motion  and  discharged  the  attachment. 

The  only  question  presented  by  tbe  assign- 
ments of  error  Is  whether  or  not  tbe  trial 
court  was  right  in  holding,  under  this  evi- 
dence, that  the  property  bad  been  Impressed 
with  the  homestead  character,  and  was  ex- 
empt from  the  attachment  It  is  contended 
on  behalf  of  the  plaintiff  in  error  that  actual 
occupancy  of  premises  Is  necessary  in  order 
to  Impress  it  with  the  homestead  character, 
and  to  entitle  the  debtor  to  claim  the  home- 
stead exemption;  that  since  this  land  bad 
not  been  occupied  or  used  by  the  debtor  as 
a  homestead  the  exemption  could  not  be  sus- 
tained, and  tbe  court  was  therefore  In  er- 
ror In  granting  the  motion  to  discharge  the 
attachment.  In  support  of  this  argument  the 
case  of  BaU  v.  Houston,  11  OkL  233,  66  Fac. 
358,  is  relied  upon. 

While  it  is  true  that  the  territorial  court 
In  that  case  held  that  under  the  homestead 
exemption  statute  then  In  force  (section  2845 
of  the  statutes  of  1893)  actual  use  and  oc- 
cupancy was  essential  to  Invest  tbe  premises 
with  Uie  homestead  character,  and  that 
where  the  evidence  disclosed  that  the  prem- 
ises had  not  been  used  and  occupied  by  the. 
claimant  the  homestead  exemption  could  not 
be  sustained.  It  will  be  observed  that  the 
territorial  statute  defining  the  homestead  ex- 
emption, construed  in  that  case,  after  defin- 
ing the  homestead  in  tbe  country,  and  that 
in  "a  city,  town  or  village,"  contains  a  pro- 
viso which  was  equally  applicable  to  both 
the  rural  and  the  urban  homestead,  as  fol- 
lows: "That  tbe  same  shall  be  used  for  tbe 
purpose  of  a  home  for  the  family."  We  are 
not  prepared  to  say  that  the  court  was  wrong 
in  the  construction  placed  upon  this  statute, 
in  holding  that  tbe  homestead  exemption 
could  not  be  claimed  under  it  unless  tbe 
claimant  had  actually  used  and  occupied  tbe 
premises  as  a  home  for  the  family.  However, 
that  does  not  estabUsb  the  propoditlon  ecor 
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tended  for  by  the  plaintiff  in  error  In  the 
Instant  case. 

The  homestead  exemption  as  defined  by 
section  302  of  Williams'  Constitution  of  Okla- 
homa differs  from  the  homestead  exemptions 
ns  defined  in  the  territorial  statute,  construed 
in  Ball  T.  Houston,  supra,  in  this,  that  it 
does  not  contain  the  conditions  under  the 
proviso  as  to  the  use  of  the  premises,  and 
the  definition  of  the  rural  homestead,  is  fol- 
lowed by  the  phrase  "to  be  selected  by  the 
owner."  It  is  true  that  In  defining  the  urban 
homestead  there  Is  the  phrase  "owned  and  oc- 
cupied as  a  residence  only,"  but  this  is  fol- 
lowed by  the  same  language  employed  in 
defining  a  rural  homestead,  to  wit,  "to  be 
selected  by  the  owner."  Thus  It  will  be  ob- 
served that  there  is  a  marked  distinction  t>e- 
tween  the  provisions  of  the  territorial  stat- 
ute defining  the  homestead  and  that  of  the 
Constitution  above  quoted. 

If  it  were  conceded  tbat  a  claim  to  a  home- 
stead exemption  made  under  Che  territorial 
sitatute  could  not  be  sustained,  unless  actual 
use  and  occupancy  of  the  premises  as  a  home 
was  shown,  and  that  such  use  and  occu- 
pancy were  essential  to  invest  premises  with 
the  homestead  character,  and  that  a  mere 
intention  to  use  and  occupy  in  the  future 
would  not  sustain  the  claim,  still  the  same 
conclusion  would  not  follow  from  a  home- 
stead exemption  claimed  under  the  Consti- 
tution, on  account  of  the  difference  in  the 
language  employed  In  the  statute  and  In  the 
Constitution  In  defining  the  exemption — the 
omission  of  the  words  of  the  statute  "to 
be  used  for  the  purposes  of  a  home  only," 
and  the  words,  "to  be  selected  by  the  owner," 
employed  In  the  Constitution.  In  Laurie  v. 
Crouch,  41  Okl.  580,  139  Pac.  304,  this  court 
refused  to  follow  the  restricted  view  of  the 
homestead  exemption  as  announced  in  Ball 
et  al.  ▼.  Houston,  supra,  and  held  that  use 
and  occupancy  of  the  premises  were  not  ab- 
solutely essential  to-  invest  them  with  a  home- 
stead character.  The  same  construction  was 
placed  upon  the  constitutional  exemptions  by 
.  the  court  in  Hyde  t.  Ishmael,  42  Qkl.  279, 
143  Pac.  1044. 

[1,2]  In  Illinois  Ufe  Ins.  Co.  v.  Rogers  et 
al.,  160  Pac.  56,  in  holding  to  the  same  effect, 
this  court,  in  part,  said: 

"Under  a  liberal  construction  of  the  home- 
stead law— and  It  must  be  conceded  that  this 
law  should  be  liberally  construed  in  favor  of 
the  people  for  whose  protection  it  was  enacted 
— it  must  be  held  that  a  purchase  of  a  piece  of 
land  within  the  statutory  limits  as  to  quantity 
and  value  with  iatention  in  good  faith  of  pres- 
ently residing  on  it,  or  residing  on  it  as  soon 
as  some  temporary  obstacle  to  such  residence 
can  be  removed  or  some  necessary  preparation 
for  the  same  can  be  made,  is  equivalent  to  ac- 
tual occupancy  of  the  residence,  and  said  prop- 
erty is  exempt  from  lien,  levy,  or  forced  sale." 

All  the  testimony  offered  at  the  hearing 
was  that  of  Thomas  A.  Gibson.  By  this  it 
was  established  tbat  he  was  a  citizen  and 


resident  of  Oklahoma,  and  a  married  man; 
that  he  had  traded  his  homestead  in  Caddo 
county  for  this  Canadian  county  farm,  with 
the  intention  of  making  it  the  home  of  him- 
self and  family,  and  that  at  the  commence- 
ment of  the  action  he  had  no  other  home- 
stead ;  that  be  selected  these  premises  as  bis 
homestead,  and  as  evidence  of  such  selection 
and  intention  had  moved  his  family  from 
Caddo  county  to  Canadian  county,  and  was 
prevented  from  fully  carrying  out  his  intent 
and  establishing  his  new  home  by  a  "tem- 
porary obstacle,"  namely,  the  possession  of 
the  bouse  on  the  premises  by  a  tenant,  and 
that  he  intended  to  take  possession  and  to 
establish  his  home  upon  this  land  as  soon 
as  this  temporary  obstacle  was  removed. 
His  good  faith  is  not  questioned.  From  these 
facts  we  submit  that  it  follows  that  the  prem- 
ises had  been  invested  with  the  homestead 
character  and  were  exempt  from  the  attach- 
ment We  are  therefore  constrained  to  hold 
that  the  claim  of  exemption  ought  to  have 
been  sustained,  although  the  cltdmant  had 
not  actually  occupied  and  used  the  premises, 
and  that  the  court  was  right  in  so  holding. 
The  Judgment  appealed  from  is  therefore 
affirmed. 

PER  CURIAM.    Adopted  in  wh61e. 


DIXON    et   al.   v.   HELENA   SOCIBTX    OF 

FREE     METHODIST    CHURCH     OF 

NORTH  AMERICA.    (No.  7862.) 

(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(ByUabu*  by  the  Court.) 

X.  Appeal  ano  Ebbob  «s>9o6(3)— Discbbiion 
OF  Tbial  Coub'T— Tbial  Amendmxnt. 
The  permiesion  of  amendments  to  pleadings 
at  or  after  trial  is  within  the  sound  discretion 
of  the  trial  court,  and  in  the  absence  of  a  show- 
ing of  an  abuse  of  such  discretion,  the  action 
of  the  trial  court  in  permitting  amendments  at 
or  after  the  trial  will  not  be  disturbed. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3830.] 

2.  Pu;ADir<o  «=»253  —  AiiENDiocNT— Tim  to 
Plead. 

Where  the  amendment  allowed  after  the 
trial  does  not  substantially  change  the  issues 
presented  in  the  original  petition  and  there  is 
no  showing  of  surprise,  occasioned  by  such 
amendment,  it  is  not  error  to  deny  defendant 
time  to  plead  thereto. 

['Eli.    Nota— For    other    cases,    see    Pleading, 
Cent.  Dig.  §§  744-751.] 

3.  Wn.LB  Q=»823— Devibb — Chabge. 

A  will  devising  land  In  fee  simple  without 
restrictions  or  limitations,  which  directs  a  devi- 
see to  pay  a  legacy  devised  therein,  creates  a 
personal  liability  on  the  part  oC  the  devisee, 
upon  acceptance  of  the  devise,  to  pay  the  leg- 
acy as  directed  by  the  testator. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  2116.] 

4.  Wiixs  ^=>821(1)— Devisk  or  Lard— Lxo- 
ACT— Chabqe. 

Where  land  is  specifically  devised  and  the 
will  directs  the  devisee  to  pay  a  legacy  provid- 
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«d  theran,  the  law  will  impUedlr  charge  soch 
lecaey  upon  the  land  taken  by  the  devisee,  even 
thonsh  such  legacy  is  not  expressly  charged 
thereon  by  the  wllL 

[Ed.  Note.— PcMT  other  cases,  see  Wills,  Cent 
Dig.  {{  2114-2imi 

5.  Wiua  *=»619— CoNSTBUcnoN— Lbqact. 

A  dause  in  a  will,  directing  a  devisee  of 
lands  devised  therein  to  pay  an  annuity  for  a 
period  of  years  to  a  person  named  therein,  con- 
stitutes a  legacy  for  the  benefit  of  such  person. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Diif.  I  1437.] 

6.  Wills  ©=671,  819— Lboacy— Libn. 

A  will  devising  lands,  containing  a  clause  di- 
rectins  the  devisee  of  such  lands  to  pay  a  leg- 
acy, does  not  technically  create  a  trust  for  the 
benefit  of  the  legatee,  t>ut,  upon  the  acceptance 
of  the  devise,  such  legacy  becomes  a  personal 
liability  of  the  devisee,  and  also  becomes  a  lien 
upon  the  lands  devised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Pig.  H  1577,  1578,  1586,  2113.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Alfalfa  County; 
J.  C  Robberts,  Judg& 

Action  by  the  Helena  Society  of  the  Free 
Metbodlst  Church  of  North  America  against 
Ouirles  Wilber  Dlz.on  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Modified  and  adrmed. 

Parker  &  Simons,  of  Eold,  for  plalntUts  in 
error.  A.  R.  Carpenter,  of  Cherokee,  for 
defendant  In  error. 

RTTMSfONS,  a  This  Is  an  action  by  the' 
defendant  In  error,  hereinafter  called  plain- 
tiff, against  the  plaintiffs  In  error,  hereinaft- 
er called  defendants,  to  recover  from  each  of 
said  defendants  the  sum  of  $100  under  the 
proTisions  of  the  will  of  Simon  Q.  Dlzon,  de- 
ceased. The  defendants,  children  of  the  tes- 
tator, were  legatees  and  devisees  under  the 
will,  each  receiving  specific  devises  of  real 
estate,  and  sharing  equally  under  the  will  in 
the  personal  property  of  testator,  after  the 
payment  of  his  debts.  PlaintifT  claims  under 
the  seventh  clause  of  the  will,  which  is  as 
follows: 

"It  is  my  derire,  and  I  therefore  direct,  that 
commencing  with  the  year  1013,  that  each  of 
my  three  dtUdren  shall  contribute  to  the  Free 
Methodist  Church  of  Helena  for  a  period  of  ten 
years,  the  sum  of  $50.00  a  year." 

Plaintiff  had  judgment;  defendants  bring 
error. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  refusing  to  permit 
defendants  to  plead  to  the  amended  petition 
of  plaintiff  and  la  rendering  Judgment  In 
favor  of  the  plaintiff  on  said  amended  peti- 
tion the  same  day  It  was  filed. 

Plaintiff  commenced  this  action,  alleging 
Id  its  original  petition  the  execution  and 
probate  of  the  will  of  Simon  Q.  Dixon  and 
tlie  final  settlement  and  distribution  of  his 
estate  thereunder,  and  sought  recovery 
against  defendants  under  the  terms  of  said 
will  in  an  action  in  the  nature  of  debt.  A 
copy  of  the  will  Is  attached  to  the  petition 


and  made  a  part  thereof.  The  petition  prat- 
ed a  money  judgment  against  the  defmd- 
ants  and  also  for  general  relief.  After  the 
trial  had  been  concluded,  and  the  case  Iiad 
been  taken  under  advisement  by  the  court  for 
about  80  days,  plaintiff  asked  and  secured 
leave  to  amend  its  petition  to  conform  to  the 
proof.  The  defendant  objected  and  except- 
ed to  the  proposed  amendment  and  the  grant- 
ing of  leave  to  make  the  same,  which  objec- 
tion was  overruled  by  the  court  and  exception 
allowed.  Defendants  were  given  until  the 
following  day  to  plead  to  the  amended  peti- 
tion. It  seems  from  the  record  that  the 
amended  petition  was  not  filed  until  the  fol- 
lowing day,  when  defendants  moved  the  court 
to  strike  the  amended  petitlcHi  fr<xn  the  files 
because  it  presented  new  issues,  differing 
from  the  issues  upon  which  the  cause  was 
tried.  This  motion  was  overruled  and  excep- 
tion taken  to  such  ruling.  Defendants  then 
moved  the  court  for  time  in  which,  to  plead 
to  the  amended  petitlmi,  the  court  denied 
such  application  for  further  time  to  plead, 
and  proceeded  to  render  judgment  for  the 
plaintiff. 

The  amendment  incorporated  in  said 
amended  petition  alleged  that  the  will  created 
a  trust  in  favor  of  the  plaintiff,  and  that  the 
defendants  held  the  lands  devised  to  them 
as  trustees  for  the  benefit  of  the  plaintiff. 
The  court  in  rendering  judgment  decreed  that 
by  the  terms  of  the  will  a  trust  had  been  cre- 
ated of  which  plaintiff  was  the  beneficiary, 
and  decreed  the  amount  found  due  the  plain- 
tiff from  eadi  of  said  defendants  to  be  a  lien 
upon  the  lands  devised  to  each  of  said  de- 
fendants by  said  wilL 

It  appears  from  the  record  that,  at  the 
time  the  executor  of  said  will  made  his  final 
retort  and  prayed  for  final  settlement  of  his 
accounts,  the  plaintiff  appeared  in  the  coun- 
ty court  claiming  rights  imder  said  will  and 
objecting  to  the  final  settlement  and  distribu- 
tion of  the  estate  being  made  until  provision 
was  made  for  the  payment  of  the  legacy  pro- 
vided for  it  in  said  will.  The  county  court 
adjudged  that  the  plaintiff  did  not  take  a 
legacy  under  the  will,  overruled  its  objec- 
tions, aivroved  the  final  report  of  the  execu- 
tor, and  made  an  order  of  distribution  of  the 
estate.  By  stipulation  of  counsel  for  plain- 
tiff and  defendants,  the  judgment  of  the 
county  court  provided  as  follows: 

"It  is  further  ordered  by  the  court  that  this 
decision  be  without  prejudice  to  the  riirhts  of 
the  said  Free  Methodist  Church  of  Helena, 
Okl..  to  the  beginning  of  a  separate  and  inde- 
pendent action  against  the  heirs  and  devisees  of 
said  estate,  if  it  so  desires,  fnr  the  purpose  of 
attempting  to  enforce  any  liability  which  it 
claims  exists  against  the  defendants  for  the 
Bum  referred  to  in  the  seventh  clause  of  the 
wUl." 

Plaintiff  appealed  from  this  judgment  of 
the  county  court  to  the  district  court  of  Al- 
falfa county,  where  the  judgment  of  the  coun- 
ty court  was  upheld.    No  ap|H>aI  was  taken 
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fnnn  the  Judgment  of  tbe  district  court,  and 
tbe  same  became  final.  Defendants  pleaded 
the  action  taken  by  tbe  plaintiff  in  the  county 
court  and  district  court  of  Alfalfa, county, 
and  the  Judgment  of  said  courts  thereon  in 
their  answer,  and  Introduced  evidence  thereof 
at  the  trial,  but  it  is  not  pleaded  therein  as 
ree  adjudlcata  or  as  a  bar  to  the  present  ac- 
Uon. 

[1 , 2]  The  only  change  made  by  the  amend- 
ed petition  from  the  cause  of  action  set  up 
in  tbe  original  petition  consists  in  the  allega- 
tion that  tbe  moneys  provided  to  be  paid  to 
plaintiff  by  the  will  of  decedent  were  held 
In  trust  by  tbe  defendants  for  the  benefit  of 
plaintiff.  Plaintiff  having  attached  to  its 
original  petition  a  copy  of  the  will  of  deced- 
ent and  made  tbe  same  a  part  of  Its  peti- 
tion, the  same  must  be  considered  in  constru- 
ing the  petition  and  In  determining  to  what 
relief  the  plaintiff  was  entitled  under  the 
allegations  thereof.  Whlteacre  v.  Nichols, 
17  OkL  387,  87  Pac.  865;  Long  v.  Shepard, 
35  Okl.  489,  130  Pad  131 ;  Davis  v.  Choctaw 
County,  158  Pac.  294,  L.  R.  A.  1916P,  873; 
Southern  Surety  Co.  v.  Municipal  Excavator 
Co.,  160  Pac.  617,  I*  R.  A.  1917B,  558.  So 
considered,  the  original  petition  seems  to  us 
to  state  facts  sufficient  to  entitle  it  to  the 
relief  granted  by  the  court  except  so  far  as 
the  court  in  its  decree  undertook  to  decree  a 
trust  in  favor  of  the  plaintiff,  which  part  of 
the  decree  will  be  considered  later  In  this 
opinion.  The  right  of  tbe  plaintiff  to  recover 
depends,  not  upon  the  prayer,  but  upon  tbe 
scope  of  the  pleading  and  the  Issues  made,  or 
which  might  have  been  made  under  it. 
Wllloughby  V.  Summers,  162  Pac.  206.  So 
that  the  amended  petition,  except  as  to  the 
matter  of  decreeing  a  trust  which,  as  will 
appear  later,  may  be  disregarded,  made  no 
change  in  the  Issues  presented  by  the  original 
petition.  It  seems  to  us  that  the  right  of 
plaintiff  to  recover  upon  the  original  petition 
or  the  amended  petition  must  depend  upon 
the  questions  whether  or  not  the  clause  In 
tbe  will  upon  which  plaintiff  relies  provides 
a  legacy  for  plaintiff,  and  whether  or  not 
such  legacy  was  a  charge  upon  the  lands 
devised  by  testator  to  the  plaintiff,  so  that 
under  either  petition  the  question  presented 
by  tbe  pleadings  turned  upon  the  construc- 
tion of  the  seventh  clause  of  the  will. 

The  defendants  made  no  showing  of  sur- 
prise, nor  did  they  make  any  showing  that 
they  were  unable  to  meet  the  issues  raised 
by  tbe  amended  petition.  It  does  not  appear 
from  the  record  that  the  trial  court  abused 
the  discretion,  vested  in  it,  in  granting  per- 
mission to  amend.  We  are  therefore  unable 
to  see  bow  the  defendants  were  prejudiced  by 
the  action  of  the  trial  court  of  which  they 
complain,  and  we  conclude  the  trial  court 
committed  no  error  in  permitting  the  amend- 
ment and  in  denying  defendants  further  time 
to  plead. 

[3]  Ibis  brings  us,  then,  to  the  considera- 


tion of  the  second  and  third  assignments  of 
error  which  complain  of  the  action  of  the 
court  in  rendering  Judgment  against  the  de- 
fendants. It  is  urged  on  behalf  of  tbe  de- 
fendants that  no  personal  obligation  could 
be  created  against  them  except  by  their  own 
acts,  and  that  tbe  clause  in  the  will  of  their 
ancestor  under  which  plaintiff  claims  creat- 
ed no  personal  liability  against  them  in  favor 
of  plaintiff.  It  is  further  urged  by  the  de- 
fendants that  said  seventh  clause  of  tbe  will 
was  insufficient  to  establish  a  trust,  and  that 
no  charge  was  created  upon  their  real  estate 
to  satisfy  the  sums  provided  to  be  paid 
plaintiff  by  said  clause  of  the  will.  The  gen- 
eral rule  seems  to  be  that  where  land  Is 
devised  in  fee  simple  and  the  will  directs 
that  the  devisee  i>ay  a  legacy,  tbe  acceptance 
of  the  devise  creates  a  personal  liability  on 
the  part  of  the  devisee  to  pay  the  legacy  as 
directed  by  the  testator.  Ruston  t.  Rustmi, 
2  DalL  243,  1  U  Bd.  365 ;  Case  T.  Hail,  02 
Ohio  St.  24,  38  N.  E.  618,  25  Ia  R.  A.  766; 
Davidson  v.  Coon,  125  Ind.  497,  25  N.  E.  601, 9 
L.  R.  A.  684,  and  note;  Stringer  v.  Gamble, 
155  Mich.  295,  118  N.  W.  079,  30  U.  R.  A.  (N. 
S.)  815,  and  note;  Stringer  v.  Stevens'  E>b- 
tate,  8  L.  R.  A.  (N.  S.)  393,  note;  40  Cyc 
2034N. 

[4]  By  the  great  weight  of  the  authorities 
It  is  also  held  that,  where  land  is  speclflcally 
Revised  and  the  testator  in  bis  will  directs 
the  devisee  to  pay  a  legacy  provided  tbere- 
In,  even  though  such  legacy  is  not  expressly 
charged  upon  the  land  devised,  the  law  wlU 
impliedly  cbarge  it  thereon.  Davidson  ▼. 
Coon,  supra,  note;  Powers  y.  Powers,  28 
Wis.  661;  ayde  v.  Simpson,  4  Ohio  St.  455; 
NeUona  v.  Truax,  6  Ohio  St.  97;  Field's  Ap- 
peal, 36  Pa.  11;  Porter  ▼.  Jadcson,  95  Ind. 
216,  48  Am.  Rep.  704;  Elwood  T.  Deifendorf, 
5  Barb.  (N.  T.)  398;  FuUer  v.  McEwen,  17 
Ohio  St  288;  Dodge  v.  Manning,  11  Paige 
(N.  Y.)  334 ;  Langstroth  v.  Oolding,  41  N.  J. 
Bq.  49,  3  Atl.  151;  Williams  v.  Nlehol,  47 
Ark.  254,  1  S.  W.  243;  Castor  ▼.  Jones,  86 
Ind.  289;  Henry  v.  Grlffls,  89  Iowa,  543,  56 
N.  W.  670;  Farr&  v.  Adams,  12  Bush  (KyJ 
615 ;  Whitebouse  v.  CarglU,  86  Me.  60,  29  Atl. 
934;  Ogle  v.  Tayloe,  49  Md.  158;  Thayer  v. 
Finnegan,  134  Mass. '62,  45  Am.  Rep.  285; 
Chase  v.  Warner,  106  Mich.  695,  64  N.  W. 
730;  Cady  v.  Oady,  67  Miss.  425,  7  South. 
216;  Bakert  v.  Bakert,  86  Mo.  App.  83; 
Wyckoff  v.  Wyckoff,  49  N.  J.  Eq.  844,  25  Atl. 
963;  Brown  v.  ICnapp,  79  N.  T.  136;  Hunt 
V.  Wheeler,  116  N.  C.  422,  21  S.  E.  915. 

In  a  few  Jurlsdlctioins  it  is  held  that  a 
mere  direction  to  the  devisee  of  specific  real 
estate  to  pay  a  legacy  does  not  create  an  im- 
plied charge  upon'  the  lands  devised,  but  cre- 
ates only  a  personal  liability.  .  Sauer  v.  Mol- 
llnger,  138  Pa.  338,  22  AU.  89;  I^rkln  v. 
Larkln,  17  R  I.  461,  23  Atl.  19;  Van  Vllet's 
Appeal,  102  Pa.  674. 

We  are  content  to  abide  with  the  majority 
and  to  adhere  to  the  rule  that  an  implied 
charge  upon  tbe  lands  specifically  devised  la 
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created  by  a  direction  to  the  devlaee  to  pay 
a  legacy.  Tbe  object  and  prime  pun>ose  In 
tile  construction  of  any  wlU  Is  to  arrive  at 
and  give  effect  to  tbe  Intention  of  Qie  testa- 
tor. The  testator  will  not  be  presumed  to 
have  done  an  idle  and  useless  thing.  As  In 
tijs  instant  case,  where  the  testator  devised 
specific  lands  to  his  children  and  bequeathed 
to  them  equally  his  personal  estate  to  take 
effect  immediately  upon  his  death  without  re- 
striction or  limitation  of  title  and  in  the 
same  instrument  gives  a  legacy  to  one  other 
than  the  devisees,  it  will  not  be  piesomed 
that  he  Intended  that  the  last  object  of  his 
bounty  should  be  dependent,  in  the  realiza- 
tion of  the  benefits  intended  to  be  ccmferred, 
upon  the  whim,  caprice,  neglect,  or  inabiUty 
to  pay  of  his  devisees.  We,  therefore,  are  of 
the  opinion  that  the  provision  made  for  the 
plaintiff  In  the  will  of  testator  became  a  per- 
sonal liability  of  the  defendants  upon  their 
acceptance  of  the  devises  made  to  them,  and 
also  became  a  lien  upon  the  lands  devised  to 
them. 

[I,  I]  In  reaching  this  conclosion  we  have 
treated  the  provisions  in  the  seventh  clause 
of  the  will  as  establishing  a  legacy  for  the 
benefit  of  plaintiff,  and  we  so  consider  it. 
However,  counsel  for  defendants  urge  the 
proposition  that  the  provision  contained  in 
the  will  for  the  benefit  of  plaintiff  did  not 
constitute  a  legacy,  and  that  the  seventh 
clause  of  the  will  was  merely  advisory  to  the 
defendants  and  Imposed  no  obligation  upon 
them  and  created  no  benefit  for  the  plaintiff. 
We  cannot  agree  with  counsel  for  defend- 
ants, for  the  reason  that  the  language  used  in 
the  seventh  clause  of  the  will  is  not  merely 
an  expression  of  a  desire  on  the  part  of  the 
testator,  and  is  not  merely  advisory  and  prec> 
atory  Id  character,  but  the  words  used  are 
mandatory  and  indicate  an  intention  on  the 
part  of  testator  that  his  desires  should  be 
given  effect 

"It  is  an  error  to  suppose  that  the  word  're- 
quest' necessarily  imports  an  option  to  refuse, 
and  excludes  the  idea  of  obedience  as  correspond- 
ing duty.  If  a  testator  requests  his  executor  to 
iray  a  given  sum  to  a  particular  person,  the  leg- 
acy would  bo  complete  and  recoverable.  Accord- 
ing to  its  context  and  manifest  use,  an  expres- 
sion of  desire  or  wish  will  often  be  equivalent 
to  a  positive  direction,  where  that  is  the  evident 
purpose  and  meaning  of  tho  testator."  Colton 
v.  Colton.  127  U.  S.  300,  8  Sup.  Ct.  lift*.  32 
L..  Ed.  138;  Knox's  Estate,  131  Pa.  22a_  18 
Atl.  1021,  e  L.  R.  A.  353.  17  Am.  St  Rep. 
79S;  Slattery  v.  Wason,  7  I*  R.  A.  393.  note; 
Bryan  v.  Milby,  6  Del.  Ch.  208,  24  AU.  333,  13 
!>.  R.  A.  563;  40  Cyc.  1404,  and  cases  there 
cited. 

Nor  do  we  find  any  difficulty  in  reconciling 
the  conclusion  we  have  reached  in  this  case 
with  Hie  opinion  of  this  court  in  Re  Friss' 
WUl  A  Estate,  46  Okl.  399,  149  Pac.  1176, 
where  it  Is  said: 

"It  is  a  well-settled  mle  of  construction,  as 
applied  to  wills,  that,  where  an  absolute  estate 
or  a  certain  specific  interest  given  is  reasonably 
clear  and  in  unamUguons  language  in  one  part, 
section,  or  clause  of  the  will,  this  interest  or 


estate  will  not  be  cut  down,  affected,  impair- 
ed, or  qualified  in  tbe  same  or  subsequent  pro- 
vision by  inference  or  artrument,  or  an  inac- 
curate recital  of  or  reference  to  its  contents  in 
other  parts  of  the  will;  and  such  estate  so  vest- 
ed will  be  held  to  be  qualified  or  cut  down  only 
by  words  equally  clear  and  distinct  as  the  words 
constituting  the  devise,  whether  such  words 
are  ctmtained  in  the  same  or  a  separate  provi- 
sion." 

In  the  instant  case  the  words  in  the  will, 
Imposing  an  obligation  upon  the  def«idants 
in  favor  of  plaintiff  and  creating  a  lien  by 
operation  of  law  upon  the  lands  devised  to 
them,  are  dear  and  unambiguous,  and  the  in- 
tention is  manifest  from  the  language  used 
in  the  will,  to  create  a  liability  in  favor  of 
the  plaintiff  against  theee  defendants.  EYom 
the  language  used  In  the  wiU  and  the  liabil- 
ity created  by  it  the  law  implies  an  impair- 
ment of  the.  estate  in  the  lands  devised  to 
them  in  the  form  of  a  lien  upon  said  lands 
for  the  amount  of  the  liability  Imposed  upon 
them  by  the  wllL 

Technically  speaking,  we  are  of  .the  opinion 
that  this  wiU  does  not  create  a  trust  In  the 
lands  of  the  defendants  for  the  benefit  of 
plaintiff,  but  that  it  created  a  liability  against 
the  defendants  and  a  lien  for  such  liability 
upon  these  lands,  and  we  think  that  the  Judg- 
ment of  the  trial  court  should  be  so  modified 
as  to  omit  that  part  of  the  decree  declaring  a 
trust  in  favor  of  plaintiff,  and  that  the  Judg- 
ment in  favor  of  plaintiff  against  the  defend- 
ants and  decreeing  said  Judgment  to  be  a 
lien  upon  said  lands  devised  to  defendants 
should  be  affirmed,  and  the  cause  remanded 
to  the  trial  court  ^Ith  directions  to  enter 
Judgment  in  accordance  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


JOIiLT  V.  FIBU>S.    (No.  7811.) 
(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(SvUabut  ly  the  Court.) 

1.  Appkai,  and  Ebbob  «=»9S7(3),  llHiS— Can- 
osixation  of  instbuimnts  ^=347— review 
— Equity  Cases— Evidence. 

In  cases  of  purely  equitable  cognizance  this 
court  under  autb<nity  of  Tucker  v.  Thraves, 
161  Fac  698,  and  other  cases,  has  the  right  and 
power  to  consider  the  evidence  and  render  such 
a  judgment  as  th»  trial  court  should  have  done, 
and  after  considering  the  entire  evidence  here 
this  court  is  of  the  opinion  that  the  plaintiff 
below  is  entitled  to  hare  the  deed  to  bis  prop- 
erty canceled  and  set  aside,  and  to  recover  the 
possession  thereof;    and  it  is  so  ordered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  8895,  4607-4512;  Cancel- 
lation  of  Instruments,  Cent  Dig.  f{  102,  103.] 

2.  Appeai.  and  Ebbob  «=>231(3)  —  Objec- 
tions—Sufficiknct. 

Tbe  objection  made  here  to  tbe  introduction 
of  certain  evidence  is  not  sufficient  to  justify 
this  court  to  review  the  action  of  the  trial 
court  in  overruling  said  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1299;  Trial,  Cent  Dig.  i 
194.] 


9Por  other  cmm  see  wme  topic  and  KBT-NUMBBR  In  all  Key-Numberea  DlgaaU  and  IndaSM 


Digitized  by 


Google 


118 


166  PACIFIC  BEPORTEB 


<OkL 


GommissloneiB*  Opinion,  Division  No.  3. 
Error  from  District  Court,  Tnlsa  County; 
Oonn  Linn,  Judge. 

Action  by  Tom  Fields  against  W.  A.  Jolly. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Modified. 

W.  W.  Wood,  of  Okmulgee,  for  plaintiff  In 
error.  C.  £.  McIiCes,  of  Muskogee,  for  de- 
fendant In  error. 

HOOKER,  C.  Tom  Fields  Instituted  suit 
in  tlie  district  court  of  Tulsa  county  against 
W.  A.  Jolly,  and  In  his  petition  alleged  that 
on  the  18tb  day  of  December,  1908,  a  pre- 
tended deed  was  made,  executed,  and  deliv- 
ered by  some  one  to  W.  A,  Jolly,  whereby  it 
was  attempted  to  convey  the  real  estate  In- 
volved here  to  the  said  W.  A.  Jolly,  which 
purported  deed  bore  the  signature  of  Tom 
Fields;  that  said  deed  was  a  forgery;  that 
he  had  never  executed  the  same,  and  that 
he  never  at  any  time  conveyed  or  attempted 
to  convey  said  land  to  W.  A.  Jolly  or  any  one 
else;  that  he  was  the  legal  owner  of  said 
land,  and  entitled  to  its  immediate  posses- 
sion, and  that  the  value  of  said  land  was 
$1,400 ;  and  In  the  prayer  to  his  petition  he 
asked  that  said  purported  deed  be  declared  a 
forgery,  and  that  the  same  be  set  aside,  can- 
celed, and  beld  for  naught,  that  he  be  declar- 
ed to  be  the  legal  owner  of  said  property  and 
entitled  to  its  possession,  and  for  such  other 
relief  as  the  facts  may  warrant,  and  as  the 
court  may  In  equity  and  good  conscience 
deem  proper. 

The  defendant,  W.  A.  Jolly,  filed  a  second 
amended  answer,  which  denied  all  the  alle- 
gations of  the  plaintiff's  petition,  except  that 
it  admitted  the  execution  of  said  deed,  and 
denied  that  the  same  was  a  forgery,  and 
claimed  that  the  same  was  the  act  and  deed 
of  the  plaintiff,  Tom  Fields ;  and  he  further 
answered  that  said  deed  was  executed  as  the 
result  of  a  conspiracy  between  the  plaintiff, 
Tom  Fields,  and  others,  and  that  Tom  Fields 
had  received  a  part  of  the  proceeds  of  said 
land  with  full  knowledge  of  the  fact  that 
Will  Franklin  bad  executed  said  deed,  rep- 
resenting himself  to  be  Tom  Fields,  and  that 
by  reason  of  the  acceptance  of  a  part  of  the 
proceeds  of  the  property  thus  sold  and  con- 
veyed by  Franklin  to  W.  A.  Jolly  said  Tom 
Fields  was  estopped  from  claiming  said  deed 
to  be  a  forgery;  and  he  further  asked  that 
bis  title  to  said  property  be  quieted,  and 
later  filed  a  supplement  to  said  answer, 
wherein  he  claimed  that  on  the  30th  day  of 
April,  1912,  said  Tom  Fields  had  executed 
another  deed  to  him  for  said  property,  where- 
by he  had  conveyed  all  of  his  interest  to  said 
defendant,  and  to  which  answer  the  plaintiff, 
Tom  Fields,  filed  a  reply,  denying  the  execu- 
tion of  the  deed  of  date  April  30,  1912,  and 
claiming  the  same  to  be  a  forgery.  Upon 
these  Issues  the  cause  was  tried. 

On  April  3,  1914,  Judge  L.  M.  Poe,  the 


then  presiding  Judge  of  the  district  court  of 
Tulsa  county,  made  the  following  order: 

"Now,,  on  this  day,  this  cause  comlnz  on  for 
hearing,  it  Is  by  die  court  ordered  that  this 
cause  be  and  the  same  is  stricken  from  the 
assignment,  for  the  reason  that  the  cause  should 
be  stridcen  from  the  equity  assignment,  and  be 
assigned  on  the  jury  docket  to  which  ruling  of 
the'  court  the  defendant  excepted." 

nils  order  was  made  on  the  13th  day  of 
April,  1914,  and  In  March,  1915,  the  cause 
came  on  for  trial  and  a  Jury  was  Impaneled 
to  try  the  Issues  Involved.  At  the  time  nei- 
ther paiV  objected  to  the  cause  being  sub- 
mitted to  the  Jury,  but  proceeded  with  the 
trial  in  the  usual  manner,  and  the  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff  be- 
low. From  this  Judgment  the  defendant  be- 
low has  appealed,  and  has  assigned  three 
reasons  why  this  Judgment  should  be  revers- 
ed, namely:  First,  the  court  erred  In  striking 
the  cause  from  the  equity  assignment,  and  in 
treating  and  trying  the  same  as  an  action  of 
law;  second,  the  court  erred  In  admitting  in 
evidence,  for  the  purpose  of  comparison  of 
handwriting,  the  signature  to  the  alfidavit 
alleged  to  have  been  made  by  George  Fields ; 
third,  the  verdict  of  the  iwey  was  not  sup- 
ported by  the  evidence. 

By  an  examination  of  the  record  bo-e,  the 
plaintiff  below  sought  to  cancel  the  alleged 
deeds  upon  which  the  defendant  below  relied 
for  his  title,  and  asked  that  said  deeds  be 
canceled,  set  aside,  and  held  for  naught,  and 
also  to  recover  the  possession  of  this  real 
estate.  Assuming  that  this  was  an  equitable 
action,  were  the  rights  of  the  plaintiff  in 
error,  defendant  below,  prejudiced  by  the 
submission  of  this  cause  to  the  Jury?  We 
think  not.  If  this  was  an  equitable  action, 
the  trial  court  had  the  right  to  submit  any 
questions  for  the  dedslon  of  the  Jnry,  and 
while  under  the  authority  the  verdict  of  the 
Jury  would  only  be  advisory  to  the  court, 
yet  where  the  trial  court  approves  the  ver- 
dict of  the  Jury,  and  adopts  the  finding  of 
the  jury,  and  the  same  is  supported  by  the 
evidence,  we  cannot  see  wherein  the  rights 
of  the  parties  have  been  prejudiced.  By  ref- 
erence to  the  journal  entry  entered  In  this 
action,  the  trial  court  made  a  specific  finding^ 
as  to  the  validity  of  the  deeds  In  question  in 
the  following  language: 

"It  is  further  considered,  ordered,  and  adjndg- 
ed  that  the  deeds  beld  by  the  defendant,  W.  A. 
Jolly,  for  the  said  land,  are  forgeries,  and  that 
the  same  be  canceled,  set  aside,  and  held  for 
naught,  and  that  the  plaintiff  be  adjudged  to  bt 
the  legal  owner  of  said  land." 

Upon  this  finding  of  the  court  the  Judg- 
ment necessarily  should  have  been  for  the 
defendant  in  error.  These  deeds  were  the 
Instruments  under  which  the  plaintiff  In  er- 
ror claimed  title  to  this  property,  and  the 
Jury  said  these  deeds  were  forgeries,  and  the 
court  said  that  these  deeds  were  forgeries: 
hence  it  follows  that  the  claim  of  the  plain- 
tiff in  error  could  not  prevail,  and  the  Judg- 
ment was  properly  rendered  against  him. 

[1]  A  motion  for  a  new  trial  was  filed  by- 


Digitized  by 


Google 


OkL) 


SAPUIiPA  CO.  T.  STATB 


119 


the  defendant  below  In  the  trial  court,  which 
directly  challenged  the  correctness  of  the 
Bndlng  of  the  Jury.  This  was  overruled  by 
the  trial  court,  .dearly  showing  that  the 
verdict  of  the  jury  met  with  the  approba- 
tion of  the  court.  Apadie  St  Bank  v.  Dan- 
iels, 32  Okl.  121,  121  Pac.  237,  40  L.  R.  A. 
(X.  S.)  901,  Ann.  Cas.  1914A,  620.  If  this 
be  an  equitable  case,  this  court  has  the 
right  to  consider  this  evidence,  and  render 
such  a  Judgment  as  the  trial  court  should 
have  rendered.  Tucker  v.  Thraves,  151  Pac. 
.598.  We  have  carefully  considered  the  evi- 
dence here,  and  we  believe  that  we  have  giv- 
en full  weight  and  credit  to  all  of  It,  and  we 
have  reached  the  conclusion  that  the  defend- 
ant in  error  Is  entitled  to  recover  tlie  posses- 
sion of  his  property. 

The  first  deed  the  plaintiff  in  error  admits 
was  not  procured  from  Tom  Fields,  and  there 
is  not  any  evidence  here  which  would  Justify 
the  conclusion  that  Tom  Fields  was  in  a 
conspiracy  with  any  one  else  to  sell  to  Jolly 
this  property.  The  uncertalntsr  which  exists 
in  the  mind  of  Judge  Wood  as  to  the  identity 
of  the  party  who  made  the  second  deed,  he 
being  the  only  witness  who  attempts  to  iden- 
tify Tom  B^elds  as  the  one  making  said  deed, 
coupled  with  the  Inadequate  consideration 
paid  therefor,  considered  together  with  the 
positive  evidence  of  the  plaintiff  below, 
forces  the  conclusion  that  the  plaintiff  is  en- 
titled to  prevail,  and  recover  the  possession 
of  his  property,  and  to  have  these  deeds  can- 
celed and  set  aJ^de. 

[2]  It  would  perhaps  be  unnecessary  to 
consider  the  other  asdgnments  of  error  urged 
by  the  plaintiff  in  error.  However,  from  an 
inspection  of  the  record,  we  are  of  the  opin- 
ion that  the  objection  made  by  the  plaintiff 
In  error  to  the  Introduction  of  the  evidence 
complained  of  Is  not  such  an  objection  as 
will  justify  this  court  to  review  the  action 
of  the  trial  court  in  overruling  said  objec- 
tion. The  record  shows  that  the  plaintiff  be^ 
low  offered  the  affidavit  complained  of  in 
evidence  for  the  purpose  of  comparison  to 
which  the  defendant  below  "objects  to  the 
offer  of  it  in  evidence."  Under  the  following 
authorities:  Fender  et  al.  v.  Segro  et  al.,  41 
Okl.  318,  137  Pac.  103;  Ix)ng  Bell  Lbr.  Co. 
V.  Martin,  11  Okl.  192,  66  Pac.  328;  Enid 
&  Anadarko  Ky.  Ca  v.  Wiley,  14  Okl.  310, 
78  Pac.  96;  Conklin  v.  Yates  et  aL,  16  Okl. 
266,  83  Pac.  910;  Price  v.  State,  1  Okl.  Cr. 
.358,  98  Pac.  447— the  objection  raised  to  the 
introduction  of  this  evidence  does  not  com- 
ply with  the  statute,  and  does  not  amount 
to  any  objection,  and  It  therefore  follows 
that  no  legal  objection  was  made  to  the  in- 
troduction of  this  evidence. 

It  Is  therefore  further  ordered  that  the 
<leed  alleged  to  have  been  made  on  the  18th 
day  of  December,  1908,  by  Tom  Fields  to  W. 
A.  Jolly,  and  the  deed  alleged  to  have  been 
inade  on  the  30th  day  of  April,  1912,  by  the 


said  Tom  Fields  to  the  said  W.  A.  Jolly,  be 
and  the  same  are  here  canceled,  set  aside, 
and  held  for  naught,  and  the  title  to  said 
property  of  the  said  Tom  Fields,  in  so  far 
as  the  plaintiff  in  error,  W.  A.  Jolly,  is  con- 
cerned, or  any  one  holding  under  him,  is 
quieted,  and  the  said  W.  A.  Jolly,  or  any  one 
holding  under  or  throogh  him,  is  forever  es^ 
topped  from  asserting  any  title  to  or  interest 
In  said  property  by  virtue  of  the  aforesaid 
deeds. 

PI}R  CCRIA&L    Ad(q;»ted  in  whole. 

(64  Okl.  68) 

SAPULPA  CO.  V.  STATE  ex  reL  LANK- 
FORD,  State  Bank  Oom'r.    (No.  7168.) 
(Supreme  Conit  ot  Oklahoma.    June  12,  1917.) 

(SylUtiut  hy  the  Court.) 

COBPOBATIORB   ®=s>425(5)— OPHCEBS— AUTHOB- 
ITT    OP— ESTOPFKL, 

Where  a  corporation  had  for  a  number  of 
years  intrusted  the  general  management  of  its 
business  to  its  secretary,  who  had  on  various 
occasions  executed  promissory  notes  to  a  bank 
in  the  name  of  the  corporation,  the  proceeds 
of  which  had  been  placed  to  tlie  credit  of  the 
corporation  on  the  books  of  tho  bank,  and 
checked  out  by  him,  the  corporation  vrill  be  es- 
topped to  deny  his  authority  to  execute  a  prom- 
issory note  when  sued  thereon  by  die  bank. 

Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Proceeding  by  the  State,  on  relation  of  i. 
D.  Lonkford,  State  Bank  Ck>mmlssioner, 
against  the  Sapulpa  Company.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Smith  &  Walker,  of  Sapulpa,  for  plaintiff 
In  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
McXKnigal,  Lytle  &  Allen,  of  Sapulpa,  for  de- 
fendant in  error. 

HARDT,  J.  The  statej  upon  the  relation 
of  J.  D.  Lankford  as  baink  commissioner,  sued 
the  Sapulpa  Company  to  recover  a  certain 
sum  on  a  promissory  note  alleged  to  have 
been  executed  on  its  behalf  by  one  Phillips, 
its  secretary,  which  was  among  the  assets  of 
the  Farmers*  &  Merchants'  Bank  of  Sapulpa 
at  the  time  it  was  taken  over  by  the  bank 
commissioner.  The  answer  denies  the  au- 
thority of  said  Phillips  to  execute  the  note, 
and  further  alleges  that  said  note  was  wholly 
without  consideration.  Trial  was  had  to  a 
jury,  which  resulted  in  a  verdict  for  plaintiff, 
and  defendant  prosecutes  error. 

The  court  Instructed  the  jury  that  an  of- 
ficer of  a  corporation  in  charge  of  its  oflice 
as  general  manager  had  authority  to  transact 
the  duties  of  the  corporatioin  for  which  it 
was  organized,  though  if  said  corporation 
was  not  organized  for  the  purpose  of  borrow- 
ing money,  such  officer  would  not  be  author- 
ized to  borrow  money,  unless  by  action  of 
the  board  of  directors  in  compliance  with  its, 
by-laws.    He  further  Instructed  the  jury,  over 
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the  objection  of  defendant,  that  anthorlty  to 
borrow  money  for  a  corporation  not  organized 
for  that  purpose  might  be  Implied  from  the 
course  of  dealings  or  transactions  or  from 
circumstances  of  a  particular  case,  and  that 
the  rule  was  that  a  corporation  would  be 
bound  by  any  contract  made  or  acted  on  by 
the  secretary  within  the  scope,  or  apparent 
scope,  of  his  authority  where  he  had  been  ex- 
pressly authorized  thereto  by  the  board  of  di- 
rectors or  stockholders,  or  Intrusted  with  the 
general  management  of  the  corporation  or  a 
particular  part  of  It,  or  permitted  to  act  gen- 
erally or  in  a  particular  manner.  The  evi- 
dence on  behalf  of  plaintiff  was  to  the  effect 
that  Phillips  was  secretary  of  defendant  com- 
pany and  had  general  charge  of  its  business ; 
that  for  a  niunber  of  years,  four  or  five  at 
least,  the  company  had  transacted  Its  bank- 
ing business  through  Phillips  with  the  Farm- 
ers' &  Merchants'  Bank  of  Sapulpa,  and 
during  that  time,  on  numerous  occasions, 
Phillips  had  Iwrrowed  money  upon  notes  exe- 
cuted by  him  in  its  behalf,  the  proceeds  of 
which  were  placed  to  its  credit  upon  the 
books  of  the  bank  and  thereafter  checked  out 
by  Phillips  in  the  regular  course  pf  its  busi- 
ness. Objection  was  made  to  the  introduc- 
tion of  evidence  of  this  diaracter  and  excep- 
tions saved,  and  error  Is  urged  upon  Its  ad- 
missioin.  The  defendant  contends  that  this 
evidence  was  incom^petent  to  show  authority 
upon  the  part  of  Phillips  to  execute  the  note 
sued  on. 

In  Jack  V.  National  Bank  of  Wichita,  17 
Okl.  430,  S9  Pac.  219,  one  of  the  questions 
involved  was  whether  or  not  a  corporation 
can  permit  a  person  to  hold  himself  out  as 
its  officer  or  agent  In  a  certain  course  of 
dealings,  receive  the  benefit  of  the  transac- 
tions had  with  him,  and  afterwards  deny 
his  authority ;  and  whether  persons  dealing 
in  good  faith  with  the  officers  and  agents  of 
a  corporation  may  rely  upon  the  exercise 
of  their  apparent  powers.  In  that  case  one 
Watklns,  who  was  not  in  fact  treasurer  of 
the  bridge  company,  and  had  no  express  au- 
thority to  make  the  assignment,  had  assign- 
ed an  account  to  W.  P.  Jack.  Thereafter  the 
bridge  company  assigned  the  account  to  the 
National  Bank  of  Wichita.  The  account  was 
duly  allowed  and  warrant  drawn  payable 
to  the  bridge  company.  Jack  made  demand 
for  the  warrant  which  was  refused,  and 
brought  an  action  to  recover  same.  Watkbs 
previously  had  represented  himself  to  be 
treasurer  of  the  company,  and  had  filed  in 
the  office  of  the  county  clerk  accounts  of  the 
company  against  the  county,  which  had  been 
audited  and  allowed,  and  some  of  which  Jiad 
been  sold  to  the  plaintiff  in  error  and  others, 
the  company  receiving  the  benefits  of  the 
proceeds  of  these  transactions  without  repu- 
diating the  authority  of  Watklns.  Judgment 
was  rendered  against  Jack,  in  reversing 
which  the  court  said: 

"The  authority  of  an  officer  or  agent  of  a 
corporation   need  not  necessarily   be   express. 


but  it  may  be  implied  from  the  eirenmstaneea. 
Hence  a  corporation  is  liable  for  the  acta  of  a 
person,  within  the  apparent  scope  of  his  authc»'- 
ity,  by  holding  him  out  to  the  public  as  its  offi- 
cer, or  agent,  or  by  i>ermittiiig  him  to  act  aa 
such,  and  under  such  drcumstances  the  coniora- 
tion  beoomos  estopped  to  deny  liis  authoriQr." 

A  similar  questioo  was  involved  In  Mlnne- 
tonka  Oil  Co.  v.  Cleveland  Vitrified  Brick 
Co.,  27  Okl.  180,  111  Pac.  326,  where  a  cor- 
poration organized  under  the  laws  of  P^in- 
sylvanla  was  engaged  in  the  business  of  fnr- 
nlsbing  gas  for  fuel  and  light  purposes.  All 
of  its  directors  resided  in  that  state  witb 
the  excepticm  of  one,  who  resided  in  Okla- 
homa, where  its  plant  was  located,  and  had 
practically  the  sole  management  of  Its  busi- 
ness, and  who  had,  at  different  times,  as 
general  manager,  made  various  contracts  for 
the  supplying  of  gas  at  different  prices,  and 
had,  in  connection  with  the  president,  made 
a  contract  to  furnish  gas  for  a  certain  period 
free,  and  the  price  of  other  gas  'to  be  furnish- 
ed was  made  in  order  to  induce  a  brick  man- 
ufacturing concern  to  establish  a  brick  plant 
in  the  town  where  the  gas  company  was  lo- 
cated. After  the  beginning  of  operations  by 
said  brick  plant,  said  gas  company  fumlabed 
gas  thereunder  free  for  a  period  of  six 
months,  and  it  was  held  that  said  officers 
acted  within  the  apparent  scope  of  their  aa- 
thorlty,  and  the  corporation  was  bound  by 
the  contract 

That  the  Sapulpa  Company  had  authority 
to  borrow  money  is  not  questioned,  but  it  is 
contended  the  secretary  was  not  authorised 
to  do  so  in  its  behalf.  The  same  rule  would 
apply  here  as  would  apply  with  reference  to 
any  other  act  alleged  to  be  In  excess  of  an 
agent's  authority.  EYom  the  evidence  offer- 
ed by  plaintiff  it  appears  that  the  corpora- 
tion for  a  number  of  years,  through  a  Ions 
series  of  transactions,  had  permitted  Phil- 
lips to  exercise  this  power  in  its  name  and 
for  Its  use,  and  had  received  and  retained 
the  benefits  of  such  transactions,  and  the 
circumstances  were  sufficient  to  Justify  the 
jury  in  finding  that  he  had  been  permitted 
by  the  corporation,  without  objection,  to 
pursue  this  particular  course  of  conduct,  and 
to  presume,  as  between  the  defendant  and 
those  who  in  good  faith  dealt  with  him  up- 
on the  basis  of  his  authority  to  represent  the 
corporation,  that  he  had  acted  in  conformity 
with  instructions  received  from  those  who 
had  the  right  to  control  its  operations,  and 
the  corporation  will  be  estopped  to  deny  his 
authority  in  the  premises.  Merchants'  Nat. 
Bank  v.  State  NaL  Bank.  10  WaU.  604,  10  L.. 
Ed.  1008;  Martin  v.  Webb  et  al.,  110  U.  S. 
7,  3  Sup.  Ct  428,  28  L.  Ed.  49 ;  G.  V.  B.  Min. 
Co.  v.  First  Nat  Bank,  95  Fed.  23,  36  G. 
C.  A.  633;  Hennessy  Bros.  &  Evans  Co.  v. 
Memphis  Nat  Bank,  129  Fed.  557,  64  C.  a 
A.  125;  Bangs  v.  Nat  Macaroni  Co.,  15  App. 
Dlv.  622.  44  N.  Y.  Supp.  546;  Jacobus  v. 
Jamestown  Mantel  Co.,  149  App.  Dlv.  356. 
134  N.  Y.  Supp.  418;  Trapp  et  al.  v.  Fidelity 
Nat  Bank,  101  Ky.  485,  41  &  W.  Sn,  43  S. 
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W.  470;  Bullen  ▼.  Milwaukee  Trading  Co., 
109  Wis.  41,  85  N.  W.  115 ;  St  Clair  v.  Rut 
ledge,  115  Wis.  583,  92  N.  W.  234,  95  Am.  St 
Rep.  964;  2  Tbomp.  Coip.  (2d  Ed.)  t  1585  et 
aeq. 

The  inetmetlons  given  by  the  court  were 
substantially  correct  under  the  facts  of  this 
case,  and  objections  were  properly  overruled 
to  the  evidence  which  was  reasonably  snffl- 
dent  to  sustain  the  verdict  of  the  Jury. 

The  Judgment  is  affirmed.  All  the  Jxur 
tices  concur. 


DUNCAN  V.  EOK  et  aL     (No.  812&) 
(Supreme  Court  of  Oklahoma.     Jane  6,  1917.) 

(Syttalms  by  the  Court.) 

1,  Appeal  and  Ebbob  «=>983(3)  —  Rbview  — 

DlSCBETION      or     OOXJBT— COHFIUHATION      OF 

Jtjdiciai.  Salb. 
A  motion  to  confirm  or  act  aside  a  Judicial 
■ale  is  addressed  to  the  sound  legal  discretion  of 
the  court,  and  unless  it  affirmatively  appears 
that  Uie  court  has  abased  such  discretion,  its 
judgment  on  said  motion  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3880.] 

2.  MOBTOAOES     «=>529(10)     —    JUDOMENT     OF 
FOBECEOBCBE— RsfCSAL  OF  CONFIBMATION— 

Price. 
Where,  on  a  hearing  of  a  motion  made  by 
one  of  the  defendants  to  set  aside  the  sheriff's 
sale  of  real  estate  in  an  action  to  foreclose  a 
mortgage,  it  is  shown  by  uncontradicted  evi- 
dence that  the  property  sold  was  reasonably 
worth  $3,000,  and  was  sold  for  $100 ;  that  the 
defendant  is  a  resident  of  Texas,  and  immediately 
on  learning  the  date  of  the  sale  wired  the  sher- 
iff to  inform  him  as  to  the  amount  of  Judgment 
including  all  cost,  and  the  sheriff  sent  a  tele- 
gram stating  the  full  amount  of  said  judgment 
to  be  $050.36,  and  also  stating  a  bank  to  which 
the  defendant  should  send  the  amount,  and  that 
the  defendant  immediately  wired  the  amount  to 
the  banlc  designated  by  the  sheriff;  that  the  de- 
fendant believed  that  said  judgment  had  been 
satisfied  with  the  amount  sent  the  sheriff  and 
that  the  land  would  not  he  sold,  as  said  amount 
had  been  sent  in  time  to  reach  the  sheriff  before 
the  date  of  sale;  that  immediately  upon  learn- 
ing 12  days  after  said  sale  that  the  judgment 
had  not  been  satisfied,  and  that  the  land  had 
been  sold,  the  defendant  made  his  motion  to 
set  aside  said  sale  and  tendered  into  court  an 
amount  sufficient  to  satisfy  said  judgment  and 
all  cost;  that  after  the  amount  for  which  the 
land  sold,  $100  is  applied  on  the  judgment,  there 
would  still  be  outstanding  against  the  said  de- 
fendant a  deficiency  judgment  of  $850.86— fcsM, 
that  the  circumstances  were  snfficient  to  justify 
the  trial  court  in  setting  aside  said  judgment  and 
refusing  to  confirm  the  same. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C«it  Dig.  H  1543-1548.] 

Commissioners'  Opinion,  Division  No.  3. 
Brror  from  District  Conrt,  Woods  County; 
■W.  G  Crow,  Judge. 

Action  for  foreclosure  by  Nicholas  Clrlch 
against  David  B.  Eck,  H.  Q.  Martin,  and  oth- 
ers. Judgment  for  plaintiff,  and  Joseph  U 
Ciuican,  purchaser,  moved  to  have  the  sale 
conOrmed,  and  the  objection  of  H.  G.  Martin 


to  conflrmatlon  of  sale  was  sustained,  and 
sale  set  aside,  and  the  purchaser  brings  er- 
ror.   Affirmed. 

A.  O.  Sntton,  of  Alva,  for  plaintiff  in  error. 
C.  H.  Manntei,  of  Alva,  for  defendants  in 
error. 

PRTOR,  0.  This  proceeding  grew  out  of  a 
foreclosure  action  In  the  district  court  of 
Woods  county,  wherein  Nicholas  Ulrlch  was 
plaintur,  and  David  B.  Eck,  Snsle  Eck,  his 
wife,  S.  S.  Tnllos,  and  H.  O.  Martin  were  de- 
fendants. 

On  the  2d  day  of  Febmary,  1916,  Judgment 
was  rendered  In  favor  of  the  plaintiff  and 
against  the  defendants  foreclosing  a  mort- 
gage on  certain  lands  lying  in  Woods  county. 
Under  and  by  virtue  of  an  order  of  sale  Is- 
saed  out  of  said  conrt  in  said  cause,  the 
sheriff  on  the  22d  day  of  September,  1915, 
sold  the  lands  covered  by  said  mortgage  to 
Joseph  L.  Duncan,  the  highest  bidder,  for 
the  sum  of  $100.  On  the  1st  day  of  October, 
1915,  Joseph  U  Duncan,  the  purchaser,  filed 
his  motion  to  have  the  said  sale  confirmed. 

H.  O.  Martin,  one  of  the  defendants,  who 
claimed  at  the  time  of  said  sale  to  be  the 
owner  of  all  the  equity  in  said  lands,  filed 
his  written  objection  to  the  conflrmatlon  of 
said  sale,  and  also  his  motion  to  set  aside 
said  sale,  setting  up  as  his  objections  for 
grounds  to  have  said  sale  set  aside  that  the 
consideration,  to  wit,  $1(X),  for  which  the 
lands  were  sold,  was  so  grossly  inadequate  as 
to  shock  the  conscience  of  the  court;  that 
the  lands  sold  at  said  sale  were  reasonably 
worth  the  sum  of  $3,000 ;  that  the  Judgment 
rendered  in  said  cause  was  $954.36 ;  that  aft- 
er applying  the  amount  for  which  the  land 
sold  to  the  Judgment  it  left  a  deficiency  judg- 
ment outstanding  against  the  defendant  H.  . 
O.  Martin  in  the  sum  of  $854.36;  that  upon 
the  defendant  H.  O.  Martin  learning  said 
property  was  to  be  sold,  it  was  only  a  few 
days  before  the  date  of  the  sale  of  said  prop- 
erty, he  immediately  wired  the  sheriff  of 
Woods  county  to  let  him  know  the  amount 
of  the  judgment  and  the  cost  The  sheriff 
wired  him  at  Grand  Prairie,  Tex.,  that  the 
amount  of  the  Judgment  and  cost  was  $950.36. 
This  defendant  thereupon  made  arrangements 
for  the  money  to  take  up  said  Judgment  and 
on  the  morning  of  September  22,  1915,  wired 
the  sheriff  the  amount  in  care  of  the  Alva 
State  Bank,  the  bank  to  which  the  sberlff  di- 
rected the  money  to  be  sent;  that  the 
amount  stated  in  the  telegram  was  $4  less 
than  the  full  amount  of  the  Judgment  in- 
cluding the  cost,  but  the  defendant  H.  G. 
Martin  was  ignorant  of  this  fact  Immedi- 
ately upon  learning  the  judgment  had  not 
been  satisfied  and  the  property  had  been 
sold,  defendant  H.  G.  Martin  left  Grand 
Prairie,  Tex.,  for  Alva,  OkL,  to  look  after 
bis  interest  in  said  property.  In  bis  motion 
he  tenders  the  full  amount  of  the  Judgment, 


^satot  other  csms  m*  ma*  topic  and  KBT-NDUBBR  in  all  Ksr-Numberod  Dltwto  and  Ind«ZM 


Digitized  by 


Google 


122 


166  PACIFIC  KEPOETEB 


(OkU 


Including  the  cost.  Tbis  motion  was  verified 
by  affidavit 

On  tbe  5th  day  of  October,  1915,  the  motion 
of  Joseph  L.  Duncan,  the  purchaser,  to  have 
the  sale  confirmed,  and  the  motion  of  H.  6. 
Martin  to  have  said  sale  set  aside,  were,  heard 
together  by  the  court  The  defendant  H.  G. 
Martin  as  a  witness,  at  said  hearing,  gave 
evidence  substantiating  all  the  material  facts 
alleged  In  his  motion.  Neither  tbe  motion 
verified  by  affidavit  nor  the  evidence  given 
by  the  defendant  H.  6.  Martin  at  the  hearing 
were  contradicted  by  tbe  purchaser,  Joseph 
L.  Duncan.  Tbe  court  rendered  its  Judgment 
on  said  date,  to  wit  October  5, 1915,  sustain- 
ing tbe  objections  and  motion  to  set  aside 
said  sale.  From  this  judgment  tbe  purchaser, 
Joseph  L.  Duncan,  prosecutes  his  appeal  to 
this  court  for  review. 

[1]  The  only  question  presented  to  this 
court  Is  the  question  of  the  sufficiency  of  the 
showing  of  defendant  H.  G.  Martin  to  have 
said  sheriff's  sale  set  aside.  The  setting 
aside  or  refusing  to  set  aside  a  sheriff's  sale 
Is  largely  within  the  sound  legal  discretion 
of  the  trial  Judge,  and  unless  It  affirmatively 
appears  that  the  trial  Judge  has  abused  his 
discretion,  tbe  Judgment  of  the  lower  court 
will  not  be  disturbed  on  appeal.  Fowler  v. 
Krutz  et  al.,  64  Kan.  622,  38  Fac.  808 ;  Ma- 
gann  et  aL  v.  Segal  et  al.,  92  Fed.  252,  34  C. 
C.  A.  323 ;  State  of  Tenn.  v.  Qulntard  et  al., 
SO  Fed.  S29,  26  C.  C.  A.  165 ;  Sparks  v.  Bank, 
21  Okl.  827,  97  Pac.  575. 

[2]  The  plaintiff  in  error  relies  upon  the 
language  used  by  the  court  In  McLaln  Land  & 
Inv.  Co.  V.  Swofford  Brothers  Dry  Goods 
Co.  et  al..  11  Okl.  429,  68  Pac.  502,  as  authori- 
ty to  the  effect  that  the  trial  judge  has  no 
discretion  in  the  vacating  or  confirming  of  a 
sheriff's  sale,  and  insists  that  whenever  tbe 
sale  appears  regular  on  its  face  It  Is  the  duty 
of  the  court  to  confirm  said  sale.  The  lan- 
guage in  the  opinion  of  said  case  Is  to  the 
effect  that  the  court  has  no  discretion  in  con- 
firming or  setting  aside  a  sherUTs  sale,  which 
Is  squarely  against  the  holding  In  the  case  of 
Sparks  v.  Bank,  21  Okl.  827,  97  Pac.  575, 
wherein  tbe  court  held: 

"A  motion  to  set  aside  a  judicial  sale  is  ad- 
dressed to  tbe  reasooable  discretion  of  the  court, 
and  in  the  absence  of  an  abuse  of  that  discre- 
tion this  court  will  not  interfere.    •    •    ♦ » 

Further,  the  dictum  in  tbe  opinion  to  the 
effect  that  tbe  court  has  no  discretion  in  tbe 
matter  of  confirming  or  setting  aside  la 
sherifTs  sale  stands  alone,  and  is  against 
not  only  tbe  law  as  announced  later  by  the 
Supreme  Court  of  the  state  of  Oklahoma 
(Sparks  v.  Bank,  supra),  but  all  the  author- 
ities we  liave  been  able  to  consult. 

As  a  general  rule  mere  Inadequacy  of  con- 
sideration is  not  sufficient  ground  for  setting 
aside  a  sheriff's  sale,  but  all  of  tbe  author- 
ities hold  uniformly  that  when  gross  inade- 
quacy of  consideration,  coupled  with  very 
slight  additional  circumstances,  is  sufficient 
to  set  aside  such  sale,  and  that  where  the 


consideration  is  so  grossly  inadequate  as  to 
shock  the  conscience  of  the  court  or  is  very 
great  It  is  alone  sufficient  Fowler  v.  Krutz 
et  al.,  54  Kan.  622,  38  Pac.  808 ;  Means  et  al. 
V.  Rosevear,  42  Kan.  377,  22  Pac.  319 ;  Ma- 
gann  et  ah  v.  Segal  et  aL,  92  Fed.  252,  34 
G.  C.  A.  323 ;  Wolfert  v.  Bank,  6  Kan.  App. 
222,  47  Paa  175.  These  cases  also  give  apt 
illustrations  of  circumstances  under  which 
courts  will  set  aside  a  sherlfTs  sale. 

It  is  the  duty  of  the  court  in  oonflrmlng 
or  setting  aside  a  sheriffs  sale  to  protect  all 
parties  concerned,  the  owners  and  the  credi- 
tors of  the  owners  as  well  as  the  purchaser. 

"Whether  tbe  sale  should  be  confirmed  is  a 
matter  within  the  sound  discretion  of  the  court; 
but  it  is  a  discretion  that  must  be  exercised  rea- 
sonably and  not  arbitrarily,  and  if  abused  is  sub- 
ject to  review  on  appeal.  The  sale  must  api>ear 
to  be  in  all  essential  respects  fair  and  proper, 
or  it  will  not  be  confirmed,  and  the  simple  fact 
that  confirmation  would  sacrifice  the  interests  of 
those  entitled  to  the  protection  of  the  court  is 
sufficient  ground  for  a  refusal  to  confirm.  Tbe 
court  will  not,  however,  be  astute  to  find  objec- 
tions, and  if  there  is  no  evidence  of  unfairness, 
deception  or  impropriety  the  sale  is  properly 
confirmed."    24  Oyc.  34. 

The  purdiaser  at  the  sheriff's  sale  has  no 
complete  or  vested  right  but  only  an  Incho- 
ate one.  His  bid  Is  merely  an  offer  to  pur- 
chase subject  to  the  acceptance  or  rejection 
of  the  court.  His  rights  are  not  superior 
to  other  parties  interested  in  the  sale. 

The  contention  is  made  that  the  defend- 
ant H.  G.  Martin  was  negligent  in  protect- 
ing his  rights  at  said  sale,  and  for  that  rea- 
son the  court  should  have  refused  to  set  aside 
said  sale.  The  circumstances,  as  shown  by 
tbe  defendant  and  are  undisputed,  show  that 
be  is  In  no  wise  guilty  of  negligence,  that 
be  bad  sufficient , reason  to  believe  that  the 
Judgment  would  be  satisfied  with  t^e  money 
sent  to  the  sheriff,  and  that  there  would  be 
no  sale;  that  he  was  misled  in  the  matter 
by  the  sheriff  falling  to  satisfy  said  Judgment 
with  the  money  sent  to  the  sheriff  by  said 
defendant  Taking  Into  consideration  that 
the  property,  which  the  uncontradicted  evi- 
dence shows  Is  worth  $3,000,  was  sold  for 
$100,  that  this  left  a  deficiency  Judgment 
against  the  defendant  of  $854.36,  that  he 
was  misled  by  the  Judgment  not  being  satis- 
fled  before  the  sale  with  the  money  sent  to 
the  sheriff  by  him,  that  be  bad  been  reason- 
ably diligent  in  making  arrangements  to 
satisfy  said  Judgment,  and  had  sent  before 
the  sale  the  amount  required  to  satisfy  said 
Judgment  according  to  the  telegram  sent  to 
the  defendant  in  Texas  by  the  sheriff,  and 
that  he  still  tendered  Into  court  tbe  amount 
sufficient  to  satisfy  said  Judgment  and  all 
cost,  together  with  the  circumstances  above 
set  forth.  It  would  be,  under  such  circum- 
stances, to  ask  the  court  to  confirm  said  sale 
in  effect  to  ask  the  court  to  sanction  an 
unconscionable  bargain. 

The  circumstances  amply  justified  the  court 
in  rendering  the  Judgment  setting  aside  the 
sheriff's  sale,   and   refusing  to   confirm    tbe 
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same.    Therefore  the  judgment  of  the  court 
should  be  aHirmed. 

PER  CURIAM.     Adopted  in  whole. 


<u  Okl.  U) 
PABST  BREWING  CO,  ▼.  JOHNSTON, 
Sheriff,  etaL    (No.  T607.) 

{Supreme  Court  of  Oklahoma.    May  29,  1917.) 

(flyaal>u$  bv  the  Court.) 

1.  Affeal  and  Ebbob  «=»361(6)— PsTinoif— 

AUESDitEST. 

Within  the  time  allowed  for  bringing  pro- 
<;eediiigs  in  error  in  this  court,  amendments  to 
a  petition  in  error  are  generally  allowed  as  of 
eourse. 

(a)  After  the  expiration  of  sudi  time,  mat- 
ters of  form,  as  a  rule,  ma^  be  corrected,  but 
no  additional  allegations  of  error  can  be  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  195&-1958.] 

2.  Injunction  «=»86(1),  135  —  Right  to  In- 
junction —  DlSCSBTION  0»  COUBT  —  EVI- 
DENCE. 

The  granting  or  refusing  of  a  temporary 
injunction  is  a  matter  largely  within  the  sound 
discretion  of  the  trial  court.  Evidence  exam- 
ined, and  held  that  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  grant  the  writ  in 
this  case. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Di«.  H  155,  304.] 

Error  from  District  Court,  Kay  County; 
William  M.  Bowles,  Judge. 

Action  by  the  Pabst  Brewing  Company 
against  Hugh  Johnston,  as  Sheriff  of  Kay 
County,  and  another.  There  was  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

James  Q.  Louthan,  of  Ponca  City,  for 
plaintiff  In  error.  F.  C.  DuvaU,  Co.  Atty.,  of 
Newklrk,  for  defendants  in  error. 

RAINEY,  J.  The  Pabst  Brewing  Com- 
pany, plaintiff  In  error,  commenced  this  ac- 
tion by  filing  in  the  district  court  of  Kay 
county,  Okl.,  a  petition  for  injanction  against 
the  defendants  in  error,  Hugh  Johnston  and 
Felix  C.  Duval,  sheriff  and  county  attorney, 
respectively,  of  Kay  county,  Okl.  The  plain- 
tiff alleged,  in  substance,  tliat  It  was  en- 
gaged In  the  manufacture  and  sale  of  a  liq- 
uid product  labeled  by  It  as  "Pablo,"  and 
that  the  same  was  a  harmless,  nonintozicat- 
ing  liquid  used  by  many  as  a  summer  ditnk, 
and  that  tl)e  said  preparation  was  not  a  malt, 
spirituous,  or  vinous  liquor,  and  did  not  con- 
tain as  much  as  one-half  of  1  per  cent  of 
alcohol;  that  the  defendants  Hugh  John- 
ston and  Felix  C.  Duval  were  sheriff  and 
county  attorney,  respectively,  of  Kay  coun- 
ty, Okl. ;  that  the  plaintiff  had  sold  and  de- 
livered various  quamtltles  of  the  said  Pablo 
to  citizens  and  dealers  in  Kay  county,  Okl., 
and  that  the  said  sheriff  and  county  attor- 
ney had  sdzed  and  destroyed  great  quanti- 
ties of  said  product,  and  had  threatened  and 
declared  that  they  would  continue  to  do  so  as 
long  as  the  said  product  was  brought  into 


and  sold  in  Kay  county.  The  company  fur- 
ther averred  that,  unless  the  defendants  were 
enjoined  and  restrained,  they  would  continue 
to  confiscate  and  destroy  the  plaintiff's  prod- 
uct, and  would  prevent  the  sale  thereof,  to 
the  irreparable  loss  and  damage  of  the  plain- 
tiff, and  that  It  had  no  adequate  remedy  at 
law.  A  perpetual  injunction  was  asked. 
Subsequent  to  the  filing  of  the  petition  the 
attorney  for  the  brewing  company  gave  no- 
tice that  application  would  be  made  on  July 
16,  1915,  to  the  honorable  William  M.  Bowles, 
Judge  of  the  district  court  of  Kay  county, 
Okl.,  for  a  temporary  injunctl<»i,  and  that 
the  hearing  would  be  upon  affidavit  and  oral 
testimony,  and  filed  a  new  petition  in  the 
same  cause,  alleging.  In  substance,  all  that 
was  alleged  in  its  first  petition.  At  the  hear- 
ing the  plaintiff  offered  Hugh  Johnston  and 
Felix  C.  Duval,  the  defendants,  as  its  wit- 
nesses, and  also  offered  the  affidavit  of  one 
A.  C.  Lyon,  a  chemist  of  Kansas  City,  Mo., 
as  to  the  chemical  analysis  of  the  beverage 
known  as  "Pablo."  The  defendants  did  not 
offer  any  evidence.  The  district  court  re- 
fused the  temporary  injunction,  and  the 
Pabst  Brewing  Company  bring  the  case  h^re. 

The  petition  in  error  was  filed  in  this 
court  on  August  2,  1915,  and  on  May  13, 
1916,  the  plaintiff  in  error  filed  its  motion 
for  permission  to  amend  the  petition  in  error 
by  Incorporating  therein  new  allegations  of 
error,  as  follows: 

"The  said  court  erred  in  holding  and  decid- 
ing that  the  plaintiff  in  error  is  not  entitled  to 
the  relief  sought  by  its  petition." 

"The  said  court  erred  in  holding  and  decid- 
ing that  the  evidence  for  and  on  behalf  of  the 
plaintiff  in  error  was  insufficient  to  entitle  the 
plaintiff  in  error  to  a  temporary  injunction." 

[1]  We  will  first  dispose  of  this  motion. 
Under  the  law  as  it  existed  at  the  time  the 
motion  was  filed  (chapter  18,  p.  35,  Session 
Laws  1910-11),  the  plaintiff  in  error  had  six 
months'  time  within  which  to  file  petition  in 
error  in  this  court  Amendments  to  peti- 
tions in  error  are  generally  allowed  as  of 
course  within  the  time'  for  bringing  the  pro- 
ceedings lit  error  to  the  Supreme  Court 
Railway  Co.  v.  Whitaker,  42  Kan.  634,  22 
Pac.  733;  Crawford  v.  Railway  Co.,  45 
Kan.  474,  26  Pac.  865.  No  addlUonal  alle- 
gations of  error  can  be  made  after  the  ex- 
piration of  such  time,  although  matters  of 
form  may  be  corrected.  Haynes  et  al.  v. 
Smith  et  al.,  29  Okl.  703,  119  Pac.  246; 
Crawford  v.  Railway  Co.,  supra;.  Cogshall 
V.  Spurry,  47  Kan.  448,  28  Pac.  154.  The 
motion  having  l>cen  filed  after  the  expira- 
tion of  the  time  within  which  to  file  the  pe- 
tition in  error,  we  are  without  authority  to 
permit  the  amendment  The  motion  is  there- 
fore denied. 

[2]  The  petition  in  error  contains  only  one 
assignment  of  error,  which  is: 

"The  said  court  erred  in  making  an  order 
denying  the  plaintiff  in  error's  application  for 
a  temporary  injunction." 
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AssumlDg,  without  deciding,  that  under 
this  assignment  of  error  we  may  review 
the  action  of  the  trial  conrt  In  refusing  to 
grant  the  temporary  Injunction,  we  have  re- 
viewed the  entire  record  and  have  careful- 
ly considered  the  evidence.  It  seems  to  be 
the  contention  of  the  plaintiff  In  error  that 
the  sheriff  and  the  county  attorney  of  Kay 
county  were  not  acting  within  the  scope  of 
their  authority  as  officers  In  seising  under 
warrant  duly  Issued  the  beverage  labeled 
"Pablo"  as  a  substitute  for  beer  or  other  In- 
toxicating liquor.  It  does  not  dalm  that 
they  were  acting  maliciously,  but  says  that 
their  acts  were  In  excess  of  their  authority, 
and  as  a  result  thereof  the  plaintiff  had  suf- 
fered a  deterioration  and  a  practical  destruc- 
tion of  its  business  in  said  Kay  county.  In 
support  of  this  contention  plaintiff  in  error 
argues  that  an  officer,  not  a  Judge  of  a  court. 
Is  liable  for  every  act  In  excess  of  his  Juris- 
diction, but  counsel  overlooks  the  fact  that 
plaintiff  in  error's  evidence  in  this  case  falls 
to  establish  that  the  officers  were  acting  In 
excess  of  their  authority.  Hugh  Johnston, 
sheriff  of  Kay  county,  testified  in  substance 
that  under  warrants  duly  Issued  he  had  seiz- 
ed small  amounts  of  a  liquid  labeled  "Pab- 
lo" ;  that  the  articles  seized  by  him  had  dif- 
ferent kinds  of  brands  on  the  bottles;  tliat 
he  had  seized  one,  barrel  the  contents  of 
which  had  been  labeled  "less  than  one-half  of 
1  per  cent" ;  that  he  had  seized  some  labeled 
"less  than  two  per  cent" ;  and  some  labeled 
with  a  stamp  or  lead  pencil  with  a  figure 
above  and  to  one  side  of  the  two,  purporting 
to  be  "one-half."  When  asked  if  he  expect- 
ed to  seize  any  more  of  the  liquid  he  an- 
swered: 

"I  am  just  BpeakioK  of  what  I  have  done. 
I  expect  to  enforce  the  laws  of  this  state  In 
this  county." 

He  further  stated  that  he  had  jiever  taken 
any  of  the  product  except  on  order  of  court 
Felix  O.  Duval  testified  that  upon  his  appli- 
cation the  court  had  granted  an  order  direct- 
ed to  the  sheriff  in  about  five  Instances.  In 
answer  to  the  inquiry  if  he  had  not  made  a 
statement  that,  as  long,  as  the  Pabst  Brew- 
ing Company  dipped  "Pablo''  into  Kay 
county,  he  would  seize  it,  he  stated  that  he 
had  made  such  a  statement,  but  qualified  It 
by  adding  "as  long  as  It  was  an  imitation 
or  substitute  for  beeic."  The  affidavit  of  A. 
C.  Lyon  was  to  the  effect  that  a  certain  liq- 
uid manufactured  by  the  Pabst  Brewing 
Company,  and  labeled  "Pablo,"  had  been  ex- 
amined by  him  on  different  occasions,  and 
that  he  had  made  an  analysis  showing  that 
it  contained  less  than  one-half  of  1  per  cent 
of  alcohol,  and  that  said  beverage  was  not 
Intoxicating.  It  was  not  clear,  and  in  fact 
there  is  nothing  in  the  record  to  show,  that 
the  sheriff  and  county  attorney  were  acting 
with  the  intent  to  injure  the  plaintiff's  busi- 
ness. It  seems  that  the  county  attorney,  be- 
lieving in  good  faith  that  the  beverage  seiz- 


ed labeled  "Pablo"  was  an  Imitation  or  sub- 
stitute for  beer,  had  caused  the  warrants 
to  be  Issued,  and  that  the  sheriff  was  serving 
the  process  as  the  law  made  it  his  duty  so  to 
do.  There  was  a  failure  of  evidence  in  this 
case  in  several  important  particulars.  While 
the  afSdavit  of  the  chemist  discloses  that 
the  beverage  examined  by  him  labeled  "Pab- 
lo" was  not  intoxicating  and  oontalned  less 
than  one-half  of  1  per  cent  of  alcohol,  still 
there  is  not  any  evidence  in  the  record  tend- 
ing to  prove  that  the  plaintiff  company  either 
manufactured  or  sold  any  of  the  particular 
liquid  which  was  seized  by  the  sheriff  under 
the  warranta  The  chemist  did  not  test  any 
of  the  beverage  seized.  Neither  is  there  any 
evidence  in  the  record  tending  to  prove  that 
the  plaintiff  company  had  sold  any  of  Its 
said  beverage  in  Kay  county,  or  that  Its  busi- 
ness had  been  damaged  in  any  way.  From 
the  testimony  of  the  sheriff  it  might  more 
reasonably  be  inferred  that  certain  parties 
from  whom  the  liquid  was  seized  were  sell- 
ing under  the  name  of  "Pablo"  a  different 
beverage  than  that  manufactured  by  the 
Pabst  Brewing  Company.  It  could  only  be 
a  short  time  at  most  from  the  time  the  tem- 
porary injunction  was  denied  until  a  hear- 
ing could  be  had  upon  the  application  for  a 
permanent  injunction.  The  granting  or  re- 
fusing of  a  temporary  injunction  is  a  matter 
largely  within  the  sound  discretion  of  the 
trial  court. 

We  do  not  think  that  the  trial  court  abused 
its  discretion  In  this  case,  and  the  Judgment 
is  therefore  affirmed.  All  the  Justices  con- 
cur. 

(64  Okl.  7») 

LOHR  &  TRAPNELIi  et  al.  v.  H.  W.  JOHNS- 
MANVILLB  CO.  et  aL  (No.  6435.) 

(Supreme  Court  of  Oklahoma.    June  12,  1817.) 

(Spttabui  hy  the  Court.i 
Appkai.  and  Ebbob  <S=9l54(l)— Pebsons  Enti- 
tled TO  Appeal— Recognition  Judoment. 
Plaintiff,  J.  M.  Co.,  sued  defendants  in  the 
superior  conrt  of  Maskogee  county  on  account 
for  material  furnished  L.  and  T.,  subcontrac- 
tors, and  secured  a  judgment  for  $800  against 
the  trustee  in  bankruptcy  of  L.  and  T.,  and 
against  the  T.  B.  Co.,  the  contractor,  and  the 
Southern  Surety  Company  as  surety  on  the 
bond,  and  they  appealed.  While  the  same  was 
pending,  the  trustee  in  bankruptcy  of  L.  and 
T.  sued  the  T.  B.  Co.  and  another  surety  compa- 
ny In  another  court  on  a  claim  for  a  greater 
amount  than  T.  B.  Co.  owed  L.  and  T.,  where- 
upon the  T.  B.  Co.  pleaded  and  was  allowed  the 
amount  of  said  judgment  as  a  set-off  against  the 
claim  of  I».  and  T.,  and  judgment  was  rendered 
against  said  T.  B.  Co.,  in  said  action  in  favor  of 
L.  and  T.,  for  the  balance  of  their  claim,  which 
judgment  the  T.  B.  Co.  paid.  Held,  that  the 
validity  of  the  judgment  appealed  from  was  so 
far  recognized  by  defendants  L.  and  T.  and  the 
T.  B.  Co.  as  to  constitute  a  waiver  of  their  ap- 
peal, and  the  appeal  will  be  dismissed  as  to 
them.  Held,  further,  that  the  appeal  will  not  be 
dismissed  as  to  the  Southern  Surety  Company 
upon  motion  of  defendants  in  error,  for  the  rea- 
son that  said  surety  company  was  not  a  party 
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to  the  case  in  vhich  said  judgment  waa  pleaded 
and  allowed  as  a  set-off. 

[Ed.  Note.— For  other  cases,  see  AppefQ  and 
Elrror,  Cent.  Dig.  {$  957,  958,  961,  962.] 

Error  from  Superior  Court,  Muskogee 
County;    Farrar  Li.  McCain,  Judge. 

Action  by  the  H.  W.  Jobng-ManvlUe  Com- 
pany, a  corporation,  against  Lohr  &  Trapnell, 
a  partnership,  the  Texas  Building  Company, 
a  corporation,  and  the  Southern  Surety  Com- 
pany, a  corporation.  There  was  a  Judgment 
for  plaintiffs,  and  defendants  bring  error.  On 
motion  to  dismiss.  Motion  sustained  as  to 
Iiohr  &  Trapnell  and  the  Texas  BuUdlng 
Company,  but  overruled  as  to  the  Southern 
Surety  Company. 

C.  6.  Homor  and  John  D.  Chappelle,  both 
of  Guthrie,  and  Benjamin  &  VUlard  Martin, 
and  William  T.  Hutcblngs,  all  of  Muskogee, 
for  plaintiffs  In  error.  Wm.  O.  Beall,  John  H. 
Mosier,  and  Irwin  Donovan,  all  of  Muskogee, 
for  defendants  In  error. 

TURNER,  J.  On  December  3, 1910,  In  the 
Superior  court  of  Muskogee  county,  H.  W. 
Johns-ManvlUe  Company,  a  corporation,  sued 
Lohr  &  Trapnell,  a  copartnership,  the  Texas 
Building  Company,  a  corporation,  the  South- 
em  Surety  Company,  a  corporation,  and  the 
board  of  education  of  the  dty  of  Muskogee, 
to  recover  for  certain  plumbing,  heating,  and 
water  connections  and  fixtures  used  by  the 
Texas  Building  Company  In  the  construction 
of  a  high  school  building  In  the  city  of  Mus- 
kogee aa  per  contract  with  the  board  of  edu- 
cation of  said  city.  It  Is  alleged  that  said 
Texas  Building  Company  sublet  a  part  of  the 
construction  work  to  said  Lohr  &  Trapnell, 
to  wit,  the  plumbing,  installation  of  heating 
plant,  water  pipes,  sewer  connections,  fit- 
tings, etc.;  that  said  material  was  used  In 
the  construction  of  said  building,  and  that 
there  remained  due  and  payable  to  plaintiff 
$756.04.  It  further  alleged  that  the  board 
of  education  of  the  city  of  Muskogee  had 
In  Its  hands  certain  moneys  due  the  original 
contractor,  the  Texas  Building  Company,  to 
whldi  they  were  entitled,  and  prayed  judg- 
ment against  defendants,  and  for  an  order 
directing  said  board  of  education  to  pay  to 
plaintiff  the  amount  sued  for,  if  they  still 
retain  any  money  due  said  defendant  the 
Texas  Building  Company.  On  March  9,  1911, 
liOhr  &  Trapnell  were  adjudged  bankrupts. 
After  separate  answers  filed  by  the  Texas 
Building  Company,  Southern  Surety  Com- 
pany, the  board  of  education,  and  L.  W. 
Baxter,  as  trustee  In  bankruptcy  of  Lohr  A. 
Trapnell,  the  cause  was  tried  to  the  court, 
and  judgment  entered  against  Lohr  &  Trap- 
nell for  $800.34,  and  against  the  Texas  Build- 
ing Company  and  the  Southern  Surety  Com- 
pany for  said  amount  and  for  costs,  and 
judgment  in  favor  of  the  board  of  education 
of  the  city  of  Muskogee  for  Its  costs. 

It  Is  urged  that  this  appeal  should  be  dis- 
missed, for  the  reason  that  plaintiffs  in  error 


are  estopped  from  prosecuting  the  same,  for 
the  reason  that  they  have  recognized  the  val- 
idity of  the  Judgment  entered  against  them 
in  this  cause  on  November  21,  1913,  by  hav- 
ing pleaded  the  same  In  an  action  In  the  dis- 
trict court  of  Logan  county,  and  having  ac- 
cepted as  conclusive  and  final  the  judgment 
of  said  district  court  of  Logan  county,  where- 
in the  Judgment  In  the  Instant  case  was  al- 
lowed as  a  set-off  to  the  claim  of  the  trustee 
In  bankruptcy  of  Lohr  &  Trapnell,  bank- 
rupts, against  the  Texas  BuUdlng  Company, 
and  settlement  accepted  by  the  trustee  In 
said  Logan  county  case,  and  that  the  proof 
and  allowance  of  said  debt  In  the  bankruptcy 
court  constitutes  an  adjudication  of  the  val- 
idity of  said  claim  and  indebtedness,  from 
which  this  appeal  is  prosecuted.  This  con- 
tention must  be  sustained  as  to  plaintiffs  In 
error  Lohr  &  Trapnell  and  the  Texas  Build- 
ing Company. 

From  the  uncontroverted  facts  stated  In 
the  motion  to  dismiss  this  appeal.  It  Is  shown 
that  L.  W.  Baxter,  trustee  in  bankruptcy  of 
I^hr  &  Trapnell,  on  July  1,  1911,  In  the  dis- 
trict court  of  L^gan  county,  sued  the  South- 
western Surety  Insurance  Company  and  the 
Texas  Building  Company,  and  in  his  amend- 
ed petition,  filed  January  23,  1013,  he  alleg- 
ed that  the  Texas  Building  Company  altered 
into  a  contract  In  writing  with  said  Lohr  & 
Trapnell,  wherein  it  was  agreed  that  said 
Lohr  &  Ti-apnell  would  furnish  and  install 
all  the  heating,  ventilating,  gas-flttlng,  and 
plumbing  and  drain  pipes  Inside  the  said 
Muskogee  high  school  building,  the  construc- 
tion of  which  had  been  let  by  said  board  of 
education  to  the  Texas  Building  Company; 
that  for  the  Installation  of  said  fixtures  they 
were  to  receive  $28,250,  to  be  paid  by  the 
Texas  Building  Company;  that  their  work 
was  completed  and  accepted  by  said  board  of 
education  and  by  the  architect  in  charge 
thereof;  that  said  Texas  Building  Company 
was  still  due  them  on  said  contract  $3,645; 
that  said  Building  Company  further  agrreed 
to  pay  to  said  Lohr  &  Trapnell  $544.79  for 
putting  In  a  storm  sewer,  which  said  sewer 
was  Installed  as  per  contract;  that  Lohr  & 
Trapnell  did  certain  other  extra  work  for 
which  said  Building  Company  agreed  to  i>ay 
them  $316 ;  that  certain  other  work  was  done 
in  completing  certain  water  connections,  gas 
mains,  etc.,  to  the  amount  of  $767.41,  for 
which  the  Texas  Building  Company  agreed 
to  pay;  that  the  Southwestern  Surety  insur- 
ance Company  had  executed  their  bcmd  to  the 
Texas  Building  Company  for  the  faithful  per- 
formance of  said  contract  of  constructing 
said  high  school  building;  and  they  prayed 
for  Judgment  against  the  Texas  Building 
Company  and  the  Southwestern  Surety  In- 
surance Company  for  $5,272.10  and  for  costs. 
To  said  petition  the  Texas  Building  Com- 
pany end  the  Southwestern  Surety  Insurance 
Company  filed  their  amended  answer,  where- 
in it  Is  alleged: 
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"That  on  December  10,  1910,  the  said  H.  W. 
Johns-ManvlIIe  Company  brought  suit  in  the 
superior  court  of  Muskogee  county,  Oklahoma, 
on  account,  to  recover  said  sum  against  Lohr  & 
Trapnell,  the  Texas  Building  Company,  the 
Southern  Surety  Company,  and  the  board  of  ed- 
ucation of  the  city  of  Muskogee.  That  all  of 
said  defendants  appeared  and  answered  in  said 
cause,  and  the  plaintiff  in  this  cause,  L.  W. 
Baxter,  trustee  of  Lohr  &  Trapnell,  bankrupts, 
also  filed  an  answer  in  said  cause  and  defended 
against  said  claim.  That  such  proceedings  were 
bad  in  said  causes  as  that  by  the  order  and 
judgment  of  said  court,  made  and  entered  on  the 
21st  day  of  November,  1012,  the  said  H.  W. 
Johns-NIanville  Company  recovered  judgment 
against  the  Texas  BailtUng  Company  and  the 
Southern  Surety  Company  on  the  bond  given  as 
aforesaid  in  the  sum  of  $800.34  for  work  and 
material  sold  by  the  plaintiff  in  said  cause  to 
Lohr  &  Trapnell,  and  used  in  said  building. 
That  said  judgment  is  still  in  full  force  and  ef- 
fect, and  will  have  to  be  paid  by  the  Texas 
Building  Company  and  its  surety  on  said  bond." 

And  they  asked  tliat  said  Judgment  be  al- 
lowed as  a  set-off  to  any  sum  that  may 
be  found  to  be  due  said  trustee  In  bankruptcy 
of  Lohr  &  Trapnell  by  said  Texas  Building 
Company,  with  Interest  thereon  fr<xn  said 
November  21,  1913,  which  was  done.  And 
on  March  20,  1914,  said  court,  after  allowing 
the  set-off,  rendered  Judgment  in  favor  of 
L.  W.  Baxter,  trustee  for  said  Lohr  &  Trap- 
nell, bankrupts,  for  $1,168.69,  and  against  the 
Southwestern  Surety  Insurance  Company,  as 
surety  on  the  t>ond  of  said  Texas  Building 
Company,  and  against  the  Texas  Building 
Company  and  in  favor  of  said  Surety  Com- 
pany for  said  amount  It  further  appears 
that  no  appeal  from  said  Judgment  was 
prosecuted,  and  that  same  has  become  final 
and  has  been  fully  satisfied. 

There  can  be  no  question  but  that  the 
Judgment  procured  by  the  H.  W.  Johns- 
Manville  Company,  in  the  superior  court  of 
Muskogee  county,  and  the  subject  of  this 
appeal,  was  pleaded  by  the  Texas  Building 
Company  in  the  suit  in  the  Logan  county 
district  court,  brought  by  L.  W.  Baxter,  as 
trustee  in  bankruptcy  of  Lohr  &  Trapnell, 
for  the  recovery  of  money  he  claimed  was 
due  them;  that  said  Judgment  was  valid, 
and  that  the  Texas  Building  Company  was 
allowed  credit  for  said  amount  on  the  theory 
that  it  would  have  to  pay  the  Judgment  ren- 
dered In  the  instant  case;  and  that  by  fail- 
ure to  appeal  therefrom  by  said  trustee  in 
bankruptcy  of  Lohr  &  Trapnell,  and  the  ac- 
ceptance of  said  Judgment  on  April  29,  1914, 
the  ^id  Judgment  is  res  adjudlcata  as  to  all 
parties  to  this  appeal,  except  the  Southern 
Snretgr  Company,  who  was  not  a  party  to 
said  proceedings,  and  that  they  have  waived 
their  right  to  appeal  from  the  Judgment  en- 
tered in  the  Instant  case  by  pleading  the  same 
as  a  set-off  in  the  Logan  county  case. 

The  case  of  City  of  Lawton  v.  Ayres,  40 
Okl.  524,  139  Pac.  963,  is  squarely  in  point. 
In  that  case  the  action  was  for  damages  for 
personal  injuries,  and  there  was  Judgment 
In  favor  of  plaintiff.    After  the  Judgment  had 


been  rendered  against  the  dty  of  Lawton, 
said  city  commenced  a  proceeding  for  the 
purpose  of  funding  its  warrant  and  Judg- 
ment indebtedness,  wherein  It  Included  the 
Judgment  rendered  in  the  above  case  as  one 
of  the  items  of  valid  Indebtedness  against 
it.  A  bond  issue  was  voted  and  approved  by 
the  Attorney  General  as  required  by  law, 
in  which  said  Judgment  was  Included  as  one 
of  the  items  funded.  It  was  contended  in 
the  motion  to  dismiss  that  by  such  proceed- 
ings the  city  of  Lawton  has  recognized  the 
validity  of  said  Judgment  rendered  against 
It  and  thereby  waived  Its  right  to  appeal 
therefrom,  or  to  bring  error  to  reverse  the 
Judgment  The  court,  in  sustaining  such  con- 
tention, said: 

"The  rale  is  'that  any  act  on  the  part  of  the 
defendant  by  which  he  Impliedly  recognizes  the 
validity  of  a  judgment  against  him  operates  as  a 
waiver  to  appeal  therefrom,  or  to  bring  error  to 
reverse  it'  2  Cyc.  656.  It  is  difficult  to  con- 
ceive a  more  solemn  recognition  by  a  municipali- 
ty of  the  validity  of  a  judgment  rendered 
against  it  than  is  involved  in  a  proceeding  to 
fund  the  same,  under  our  statute.  •  •  ♦  We 
think  the  motion  to  dismiss  ought  to  be  sustain- 
ed.   It  is  so  ordered." 

And  In  Barnes  v.  Lynch,  9  Okl.  11,  60  Pac. 
995,  the  court  said: 

"No  rule  is  better  settled  than  that  the  right 
to  appeal  may  be  waived  by  acts  of  the  party 
which  are  inconsistent  with  the  assertion  of 
that  right.  A  party  who  voluntarily  acquiesces 
in  or  ratifies,  either  partially  or  in  toto,  a  judg- 
ment against  him,  cannot  appeal  from  it." 

We'are  therefore  of  opinion  that  the  mo- 
tion to  dismiss  the  appeal  should  be  sustained 
as  to  plaintiffs  In  error  Lohr  &  Trapnell  and 
the  Texas  Building  Company.  But  the  mo- 
tion to  dismiss  will  be  overruled  as  to  plain- 
tiff in  error  the  Southern  Surety  Company, 
for  the  reason  It  was  not  a  party  to  the  case 
In  the  Logan  county  district  court  in  which 
the  Judgment  in  this  case  was  pleaded  and  al- 
lowed as  a  set-off.  Cornell  v.  Donovan,  14 
Daly  (N.  Y.)  292.    All  the  Justices  concur. 


(U  Okl.  IK) 
BRUNER  V.  NOBOMEYBR  et  aL    (No.  6857.) 

(Supreme  Court  of  Oklahoma.    May  29,  1917. 
Rehearing  Denied  July  10,  1917.) 

(SyllabuM  bv  the  Court.) 

1.  Indians  ®=»15(2)— Allotteb's  Dked— Ap- 
PBOVAI.  BT  Secbetabt  OF  Intebiob — Vaud- 
ITT. 

A  deed  executed  in  1907  by  a  fulI-blood 
Chickasaw  heir,  conveying  lands  allotted  in  Oc- 
tober, 1906,  where  the  allottee  died  in  1005, 
is  void,  without  the  approval  of  the  Secretary 
of  the  Interior,  under  section  22  of  the  Act  of 
Congress  of  April  26,  1906  (34  Stat  137.  c. 
1876). 

[Ed.    Note. — For    other   cases,    see    Indians, 
Cent  Dig.  S  39.] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Indians  <&=»18— Allotment— Titm. 

The  law  in  force  at  the  date  of  the  allot- 
1  ment,  and  not  that  in  force^  at  the  death  of  the 
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allottee,  controk  as  to  when  the  title  Tests  in  the 
heirs. 

[Ed.  Note. — For  other  cases,  see  Indiana,  Cent. 
Dig.  i  49.] 

Hard;  and  Rainey,  JJ.,  dissentinc. 

Error  from  District  Court,  Pontotoc  Coun- 
ty;  Ton>  D.  McKeown,  Judge. 

Action  to  quiet  title  by  G.  B.  Nordmeyer 
and  others  against  J.  M.  Bruner.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Aflfirmed. 

See,  also,  150  Pac.  159. 

H.  West,  of  Ada,  and  Stuart,  Oruoe  A 
Cruce,  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. C.  F.  Green  and  Wimbisb  &  Duncan, 
all  of  Ada,  for  defendants  In  error. 

OWEN,  J.  [1]  An  action  brought  In  the 
district  court  of  Pontotoc  cotmty,  by  defoid- 
ant  in  error,  to  quiet  title  to  certain  land  al- 
lotted to  the  heirs  of  Vlnle  Underwood,  de- 
cease, a  Chickasaw  Indian.     Vlnle  died  in 

1905,  prior  to  receiving  an  allotment,  leaving 
as  ber  only  heirs  George  and  Susan  Undeiv 
wood,  her  father  and  mother.  An  allotment 
was  selected  by  the  administrator  of  Vlnie's 
estate  in  October,  1906.  In  1907  George  un- 
derwood, a  full-blood  Chickasaw  Indian,  ex- 
ecuted a  deed,  under  which  plaintiff  in  er- 
ror claims,  purporting  to  convey  his  one-half 
Interest  in  this  allotment  This  deed  was 
not  approved  by  the  Secretary  of  the  Interior. 
George  died,  leaving  his  wife,  Susan,  and 
a  daughter,  Lara,  as  his  only  heirs.  In 
this  action  I^ara  claimed  one-fourth  interest 
In  the  land,  alleging  the  deed  from  George 
was  void,  under  the  act  of  Congress  of 
April,  1906  (34  Stat.  L.  137),  because  it  was 
not  approved  by  the  Secretary  of  the  In- 
terior. The  lower  court  so  held,  and  under 
the  decisions  of  this  court  the  judgment  of 
the  lower  court  must  be  affirmed.  Cnshing 
V.  Whaley,  165  Pac.  135;  Mbffet  v.  Conlegr, 
163  Pac.  118 ;  Sampson  v.  Staples,  155  Pac. 
213 ;   Brader  v.  James,  154  Pac.  660. 

[2]  There  may  be  an  additional  reason  for 
holding  the  deed  in  the  instant  case  void 
in  this:  The  allotment  was  made  in  October, 

1906,  after  the  Act  of  Congress  of  AprU  26, 
1006,  went  into  effect  The  title  passed  to 
the  heirs  at  the  date  of  the  allotment  under 
the  law  in  force  at  that  time.  The  law  at 
the  date  of  the  allotment,  and  not  at  the 
death  of  the  aUottee,  controls  as  to  when  the 
title  vests  in  the  heirs.  This  was  held  in 
the  cases  of  Brady  v.  Slzemore,  83  Okl.  169, 
124  Pac.  616;  Id.,  236  U.  S.  441,  86  Sup.  Ct 
136,  69  Ia  Ed.  308;  Woodward  v.  De  Graffen- 
rled,  238  U.  S.  284,  35  Sup.  Ct  764,  69  U 
:E<L  1310;  McKee  v.  Hairy,  201  Fed.  74,  119 
O.  C.  A.  412. 

Plaintiff  In  error  comi^alns,  also,  of  that 
portion  of  the  judgment  of  the  lower  court 
ordering  partition  of  the  land  between  the 
defendants  in  error.  Hie  deed  upder  which 
be  claims  trma   Qeorge  Underwood  being 


void,  the  other  parties  to  the  action  not  com- 
plaining, it  is  not  necessary  to  pass  on  that 
question. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

SHARP,  C.  J.,  and  KANE,  TURNER, 
THACKER,  BRETT,  and  MIL.ET,  JJ.,  con- 
cur.    HARDZ  and  RAINEY,  JJ.,  dissent 


(64  Okl.  164) 

OLENTINE  et  aL  v.  BACKBONE  et  al. 

(No.  7064.) 

(Supreme  Court  of  Oklahoma.    May  29,  1917. 

Rehearing  Denied  July  10,  1917.) 

(SyUabut  ly  the  Court.) 

Appeai,  and  Eskob  4=9773(5)  —  Review  — 

Bkiefb— Revebbai. 
Where  the  defendant  in  error  has  not  filed 
briefs  as  required  under  rule  7  of  this  court 
(165  Pac.  vii)  or  offered  excuse  for  such  failure, 
and  it  appears  from  briefs  properly  filed  by 
plaintifF  in  error  the  propositions  relied  upon 
for  reversal  are  well  taken,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3104.  3110.] 

Error  to  District  Court,  Nowata  County; 
T.  L.  Brown,  Judge. 

Action  by  Daniel  Backbone,  as  guardian  of 
Nelson  Rowe  and  others,  minors,  against 
Charles  Olentlne  and  others.  There  was  a 
judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed  and  remanded. 

J.  H.  Langley,  of  Pryor,  F.  R.  Applegate, 
of  Muskogee,  and  W.  S.  Cochran,  of  Tulsa, 
for  plaintiffs  in  error.  Kenneth  S.  Murchi- 
aon  and  J.  C.  Denton,  both  of  Muskogee, 
for  defendant  in  error. 

OWEN,  J.  The  assignments  of  error  pre- 
sent the  following  questions: 

^a)  In  what  county  did  Lizzie  Deerhead,  the 
original  allottee,  die  and  what  county  court 
had  jurisdiction  to  settle  her  estate  and  conse- 
quently jurisdiction  to  approve  conveyances  by 
her  heirs  in  case  they  were  duly  enrolled  as 
full-blood  Indians? 

(b)  Was  the  approval  of  the  deed  involved 
herein  validated  by  the  approval  of  the  county 
court  of  Nowata  connty? 

(c)  Were  the  heirs  whose  conveyances  are  in 
dispute  actually  enrolled  as  full-blood  Indians? 

(d)  Does  the  running  of  the  statute  of  limita- 
tions bar  recovery  for  rents  and  profits  taken 
from  the  land  in  question? 

(e)  Can  an  estoppel  be  invoked  against  full- 
blood  Indian  heirs,  who  have  capacity  to  con- 
vey, if  their  deed  is  not  approved  by  the  coun- 
ty court  which  would  have  had  authority  to  ad- 
minister the  estate  of  the  deceased? 

(f)  Could  the  court  make  an  order  declaring 
an  attorney's  lien  in  favor  of  persons  not  par- 
ties of  record? 

Briefs  for  plaintiffs  in  error,  together  with 
proof  of  service,  were  filed  in  this  court  on 
February  16,  1916.  Defendant  In  error  has 
failed  to  file  briefs  or  offer  excuse  for  not 
doing  so.  From  the  briefs  filed  by  plaintiff 
in  error  the  propositions  relied  upon  for  a 
reversal  of  the  judgment  appear  to  be  well 
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taken,  nie  Tolume  of  ondlsposed  of  business 
In  tbis  court  is  such  that  it  cannot,  in  Jus- 
tice to  otlier  litigants,  search  the  record  to 
aiscertaln  the  theory  on  which  the  Judgment 
was  rendered  in  cases  not  briefed  by  counsel, 
us  the  rules  of  this  court  require.  Flanagan 
y.  Davis,  27  Okl.  422,  112  Pac.  990;  Beaver 
y.  Loan  Ck>nipa4y,  30  Okl.  585,  120  Pac.  943. 
The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  trial.    All  the  Justices  concur. 


(M  Okl.  UT) 

GUTHRIE  GAS.  LIGHT,  FUEL  ft  IM- 
PROVEMENT CO.  et  aL  v.  BOARD  OF 
EDUCATION  OF  CITY  OF  GUTHBIB 
et  al.    (No.  7599.) 

(Supreme  Court  of  Oklahoma.     May  15,  1917. 
Rehearing  Denied  July  10,  1917.) 

(Svllabut  by  the  Court.) 

1.  Gab  «=3l4(l)— Cbaroes— Obdbb  or  Cobpo- 
BATioN   CoMMissioR— VAUDrrr. 

An  order  of  the  corporation  commission  re- 
quiring that  natural  gas  be  furnished  to  the 
board  of  education  of  the  city  of  Guthrie  for 
heating  the  public  schools,  at  a  rate  different 
and  less  from  that  charged  to  other  consumers, 
is  not,  by  reason  of  the  discrimination  in  favor 
of  the  public  schools  alone,  invalid. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  1 10.] 

2.  Gas  «=>14(1)— Ohaboes. 

The  board  of  education  and  the  gas  com- 
pany entered  into  a  contract  under  which  the 
board  of  education  installed  a  system  of  heating 
by  natural  gas  in  the  public  schools,  and  the  gas 
company  furnished  natural  gas  to  the  board  for 
heating  purposes  at  a  certain  rate  and  main- 
tained that  rate  for  a  considerable  period  of 
time.  Thereafter  the  rate  was  changed  to  a  dif- 
ferent and  higher  rate  at  the  request  of  the  sup- 
ply company  from  whom  the  local  company  ob- 
tained the  gas  and  because  the  rate  furnished 
to  the  board  of  education  was  discriminatory 
as  compared  with  rates  charged  to  other  con- 
sumers, and  not  because  the  rate  granted  to  the 
board  of  education  deprived  the  gas  company 
of  a  just  return  upon  its  investment.  Held,  that 
the  evidence  showing  these  facts  was  sufficient 
to  justify  an  order  by  the  Corporation  Commis- 
sion requiring  a  rate  to  the  board  of  education 
different  from  and  less  than  that  charged  by 
the  gaa  company,  in  the  absence  of  a  showing 
that  said  rate  fixed  by  the  commission,  in  con- 
nection with  the  rates  charged  to  other  con- 
sumers, deprived  the  gas  company  of  a  just  re- 
turn upon  its  investment. 

[Ed.  Note. — For  other  cases,  see  Gas,  Cent. 
Dig.  1 10.] 

3.  Public  Sebvick  ComnssioNS  €=>7 — Cob- 

PORATION    COMMISaiON— JUBISDICnON. 

By  chapter  03,  Laws  1913,  jurisdiction  is 
conferred  upon  the  Corporation  Commission 
over  all  public  utilities  with  the  power  to  fix 
and  establish  rates  and  prescribe  rules,  re- 
quirements, and  regulations  affecting  their  serv- 
ices and  operation  and  the  management  and 
conduct  of  their  business,  and  under  the  uowers 
thus  conferred  the  commission  is  vesteo  with 
authority  to  make  all  valid  and  lawful  orders 
prescribing  rates  which  the  state,  in  the  exer- 
cise of  its  sovereign  capacity,  could  prescribe 
or  make. 


Appeal  from  Corporation  Commissioa 
Proceedings  by  the  Board  of  Education  of 
the  City  of  Guthrie,  State  of  Oklahoma,  and 
others,  against  the  Guthrie  Gas,  Light,  Fuel 
&  Improvement  Company  and  another.  From 
an  order  of  the  Corporation  Commission,  de- 
fendants appeal.    A£9rmed. 

Ames,  Chambers,  Lowe  ft  Richardson,  ol 
Oklahoma  City,  for  appellants.  James  Hep- 
burn, of  Henryetta,  for  appellees.  S.  P.  Free- 
ling,  Atty.  Gen.,  and  R.  E.  Wood,  Asst  Atty 
Gen.,  for  the  State.  Paul  A.  Walker,  of  Okla- 
homa City,  for  the  Commission. 

HARDY,  J.  TUs  is  an  am>eal  from  an  order 
of  the  Corporation  Commission  requiring  ap- 
pellants to  furnish  gas  to  the  public  schools 
of  the  cit7  of  Guthrie  at  a  rate  less  than  that 
famished  to  other  consumers.  In  Septem- 
ber, 1900,  the  Guthrie  Ugbt,  Gas,  Fnel  ft 
Improvement  Company  and  the  board  of  edu- 
cation of  the  city  of  Guthrte  entered  into  a 
contract  under  which  the  board  of  edocatloo 
installed  a  system  for  heating  by  natural  gas 
in  the  schools  of  the  dty,  and  the  gas  compa- 
ny furnished  natural  gas  to  the  public  schools 
at  20  cents  per  1,000  cubic  feet  upon  a  flat 
rate.  On  April  1,  1910,  this  rate  was  chang- 
ed by  the  gas  company  to  a  basis  of  25  cents 
for  the  first  200,000  cubic  feet,  16  cents  for 
the  n»t  800,000  cable  feet,  11  cents  for  (he 
next  1.000,000  cubic  feet,  and  all  over  1,600,- 
000  cubic  feet  at  10  ixats  net  on  a  one-meter 
reading  for  all  the  sdiools.  In  October  or 
November,  1911,  the  gas  company  discontln- 
ned  the  one-meter  reading  for  all  the  schools, 
and  substituted  a  one-meter  reading  for  ea<A 
school  with  the  same  sliding  scale  of  rates. 
Complaint  was  filed  by  the  board  of  education 
on  January  23,  1914,  with  the  Corporation 
Oommission  asking  that  the  gas  company  be 
required  to  furnish  gas  to  the  schools  of  the 
city  at  20  cents  flat  rate  per  1,000  cubic  feet, 
and  that  the  gas  company  compute  the  sdiiool 
district  rates  upon  a  one-meter  basis,  and 
that  the  rates  generally  in  the  city  of  Guthrie 
be  readjusted.  After  a  partial  hearing  the 
Oklahoma  Natural  Gas  Company  was  made  a 
party  to  the  proceedings.  Evidence  was  of- 
fered showing  the  amount  Invested  by  the 
Guthrie  Gas,  Light,  Fuel  ft  Improvem^it 
Company  and  the  revenues  received  by  It  in 
the  operation  of  its  plant  It  was  also 
shown  that  the  Oklahoma  Natural  Gas  (Com- 
pany gathered  gas  in  the  fields  and  supplied 
it  to  the  various  towns,  including  Guth- 
rie, and  that  the  Guthrie  Gas,  Light,  Fuel  ft 
Improvement  Company  was  its  agent  in  fui^ 
nisbing  gas  to  the  consumers  in  the  dty  of 
Guthrie  and  paid  it  66%  per  cent  of  the 
gross  revenue  for  all  gas  consumed  for  do- 
mestic and  75  per  cent  for  other  purposes. 
No  evidence  was  offered  tending  to  show  the 
investment  of  the  Oklahoma  Natural  Gas 
Company  or  its  total  revenues.  At  the  concdu- 
slon  of  the  hearing  the  commission  directed 
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tbat  gas  shonld  be  furnished  to  the  appellee 
for  the  use  of  the  public  schools  at  the  rate  of 
20  cents  per  1,000  cubic  feet  for  the  first  200,- 
OOO  cubic  feet  consumed  by  each  school  build- 
ing separately,  and  for  the  next  300,000  feet 
at  16  c«ats  net,  and  the  next  1,000,000  feet 
at  U.  cents  net,  and  all  in  excess  of  1,500,000 
teet  10  cents  net  upon  a  one-meter  basis  for 
each  school,  and  from  that  order  this  appeal 
Is  prosecuted.  The  order  does  not  affect  any 
other  rates  in  force  in  the  city  of  Guthrie  at 
the  time. 

The  contentions  of  tlie  appellants  are  sum- 
med up  as  follows: 

"That  the  order  of  the  commission  is  an  arbi- 
trary fixing  of  a  rate  for  one  consumer  which 
is  discriminatory  in  its  nature,  is  not  justified 
by  the  evidence,  and  is  contrary  to  law." 

And  It  Is  contended  that  the  comniisston 
was  without  power  to  require  the  furnishing 
of  gas  to  appellee  at  a  rate  less  than  tbat 
famished  to  others,  though  a  municipal  cor- 
poration. It  Is  not  urged  tbat  by  reason  of 
tbe  reduced  rate  appellants  are  unable  to 
realize  a  return  upon  their  Inrestment  equal 
to  that  which  they  hare  a  right  to  receive. 
Counsel  state  tbe  question  as  they  view  it  to 
be  not  a  question  of  material  injury  to  ai^tel- 
lants,  but  one  of  the  enforcement  of  a  proper 
principle  of  law  and  a  proper  principle  of 
rate  regulation.  The  statement  is  made  that 
the  hearing  before  the  commission  showed 
tbe  rates  charged  did  not  produce  a  sufficient 
rerenne  to  pay  tbe  Guthrie  Gas,  Light,  Fuel  & 
Improvement  Company  a  return  on  Its  invest- 
ment, but  the  evidence  upon  this  point  is  not 
set  out  In  tbe  brief  of  appellants.  Neither 
do  we  understand  tbat  they  rely  upon  that 
proposition,  but  we  understand  their  conten- 
tion to  be  that  the  rate  is  arbitrary  and  un- 
lawful because  of  tbe  discrimination  between 
appellees  and  other  consumers.  Many  deci- 
sions are  cited  from  the  courts  and  Public 
Utilities  Commissions  of  other  states  in  which 
a  rate  that  is  discriminatory  Is  held  to  be 
prohibited  by  the  law  of  the  state  In  which 
tbe  decision  was  rendered,  and  others  are 
dted  wherein  it  is  held  tbat  such  rates 
should  not  be  permitted  upon  the  facts  in 
each  particular  case  where  it  is  made  to 
appear  that  tbe  Public  Utilities  Company  by 
reason  of  such  r^tes  did  not  earn  a  reasona- 
ble return  upon  its  investment,  or  because 
tbe  effect  of  the  discrimination  would  be  to 
compel  other  consumers  to  pay  a  higher  rate 
than  otherwise  would  be  charged  to  them. 

[1 ,  2]  At  tbe  common  law  one  engaged  In  a 
public  calling  was  required  to  charge  a  rea- 
sonable and  uniform  price  to  all  persons  for 
like  services  where  rendered  under  tbe  same 
or  similar  'Circumstances,  but  special  con- 
tracts were  not  entirely  forbidden,  and  rates 
might  be  changed  as  conditions  varied,  and 
exceptions  vrere  permitted  when  special  facts 
made  them  reasonable  and  Just  No  favorit- 
ism was  allowed,  but  discrimination,  founded 
upon  reason  and  justice,  was  not  unlawfuL 
It  is  held  that  discriminations  In  favor  of  the 
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public  are  not  opposed  to  public  policy,  be- 
cause they  benefit  tbe  i)eople  generally  by 
relieving  them  of  a  part  of  their  burdens, 
and,  in  the  alMioice  of  legislation  prohibiting 
such  discrimination,  they  cannot  be  said  to 
be  Illegal  or  contrary  to  public  policy.  New 
Tork  Tel.  Co.  v.  Siegel  Cboper  Co.,  202  N.  T. 
602,  96  N.  E.  100,  36  Ia  R.  A.  (N.  S.)  600; 
Belfast  V.  Belfast  Water  Co.,  116  Me.  234, 
88  AtL  788;  Wlllcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19,  29  Sup.  Ct  192,  53  L.  Ed.  382. 
Such  discrlminatioDs  are  not  contrary  to 
public  policy  in  this  state.  By  section  13  of 
article  9,  Williams'  Ann.  Const,  railroad  cor- 
porations and  transportation  or  transmission 
companies  are  prohibited  from  giving  di- 
rectly or  indirectly  any  free  frank,  free  tldc- 
et,  free  pass,  or  other  free  transportation 
for  use  within  tbis  state,  except  to  certain 
enumerated  classes.  In  Oklahoma  City  v. 
Oklahoma  Railway  Co.,  20  Okl.  1,  93  Paa  48, 
6  It.  n.  A.  (N.  S.)  651,  the  provisions  of  a 
franchise  requiring  a  street  railway  company 
to  carry  policemen,  firemen,  United  States 
mall  carriers,  and  children  under  a  certain 
age  free,  and  school  children  at  half  fare, 
was  held  not  abrogated  by  tbe  above  section 
of  the  Constitution.  In  the  opinion  of  the 
court  It  was  said: 

"Nor  is  it  against  public  policy  for  said  rela- 
tor to  contract  for  a  special  rate  for  school  chil- 
dren while  traveling  to  and  from  school;  for 
it  is  undoubtedly  the  policy  of  this  state  to  sup- 
port and  maintain  public  schools.  And  so  an 
undertaking  for  reduced  fair  to  the  end  that 
the  entire  public  may  have  the  benefit  of  It  for 
children  whilst  traveling  to  and  from  school  is 
not  violative  of  the  spirit  or  the  intention  of 
section   13  of  article  9  of  tbe  Constitution." 

The  section  of  the  Constitution  referred 
to  only  applies  to  the  companies  and  corpora- 
tions therein  enumerated,  but  it  is  indica- 
tive of  the  policy  of  the  state  In  reference  to 
matters  of  this  character.  C^iapter  200, 
Laws  1916,  amending  section  1,  c.  162,  Laws 
1913,  requiring  gas  to  be  furnished  through 
standard  meters  in  towns  of  over  600  in- 
habitants, permits  same  to  be  furnished  at  a 
flat  rate  to  federal,  state,  or  munidpally 
owned  buildings,  institutions,  or  plants.  This 
statute  and  the  constitutional  provision  above 
are  the  only  provisions  attempting  to  regulate 
such  matters  in  this  state,  and  In  each  of 
these  recognition  is  given  of  the  policy  which 
permits  exceptions  to  the  general  rates.  Ldke 
discriminations  are  also  permitted  in  many 
of  tbe  other  states.  In  New  York  Telephone 
Co.  V.  Siegel  Cooper  Co.,  supra,  decided  lu 
October,  1911,  It  Is  stated  that  In  21  states 
of  tbe  Union,  railroad  corporations,  and  in 
some  thereof  all  common  carriers,  while  pro- 
hibited from  charging  any  person  for  the 
transportation  of  passengers  or  freight  a 
greater  sum  than  is  charged  for  like  services 
under  like  or  similar  circumstances  and 
conditions,  in  all  of  said  states  certain  per- 
sons or  classes  of  patrons  were  expressly 
excepted  from  the  operation  of  the  statutory 
prohibitions  and  permitted  to  receive  from 
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tbe  carrier  free  transportation  or  reduced 
rates  tberefor;  that  in  14  states  tbe  state 
and  municipal  subdivisions  were  excepted; 
in  16  ministers  of  religion ;  in  14  cbarltable 
purposes;  in  6  destitute  and  indigent  per- 
sons; In  0  inmates  of  bospltals,  cbarltable 
institutions;  and  in  6  persons  engaged  ex- 
clusively in  charitable  work  were  likewise  ex- 
cepted. In  that  case  a  rate  wlilcb  allowed 
tbe  city  of  New  York  and  certain  charitable 
organizations  and  regularly  ordained  Clergy* 
men  a  special  discount  from  tbe  general 
rate  allowed  tbe  public  for  telephone  service 
was  sustained. 

Where  discriminations  are  in  tbe  interest 
of  the  public  and  benefit  tbe  people  generally, 
they  are  usually  favored  by  tbe  courts.  The 
beneficiaries  thereof  do  not  come  into  com- 
petition with  any  class  of  business,  and  no 
injustice  is  done  to  any  one  unless  tbe  dis- 
crimination Increases  the  cost  of  the  service 
to  tbe  public  generally,  and  where  the  dis- 
crimination does  not  inure  to  the  undue 
advantage  of  one  man  in  consequence  of  some 
injustice  Imposed  on  another,  the  same  is 
upheld  where  not  prohibited  by  statute  or 
some  rule  of  public  policy.  New  York  TeL 
Co.  r.  Siegel  Cooper  Co.,  supra;  Superior 
V.  Douglas  Co.  Xtel.  CO.,  141  Wis.  363,  122  N. 
W.  1023;  Belfast  v.  Belfast  Water  Co., 
supra;  Hays  v.  Pennsylvania  Co.  (CO.)  12 
Fed.  309 ;  U.  S.  v.  Chicago  &  N.  W.  R.  Co., 
127  Fed.  785,  62  C.  C.  A.  465 ;  Wlllcox  v.  Con- 
solidated Gas  Co.,  supra. 

In  Willcox  v.  Consolidated  Gas  Co.,  supra, 
a  statute  of  New  York  fixed  the  rate  for 
which  gas  was  furnished  to  the  general  pub- 
lic at  80  cents  per  1,000  feet  and  for  that 
furnished  to  tbe  city  of  New  York  at  75  cents. 
It  was  contended  that  tbe  statute  was  invalid 
and  tbe  rate  discriminatory,  but  the  court, 
upon  examination  of  tbe  whole  evidence, 
declared  they  could  not  see  that  the  price 
fixed  for  gas  supplied  to  the  city  would  so 
reduce  tbe  profits  for  the  total  of  tbe  gas 
supplied  as  to  thereby  render  such  total 
profits  Insufficient  as  a  return  upon  all  prop- 
erty used  by  tbe  complainant,  and  that  so 
long  as  the  total  profits  received  by  It  were 
enough  to  furnish  such  return.  It  was  not  im- 
portant that,  with  relation  to  some  con- 
sumers, the  price  was  not  enough,  and  held 
that  there  was  no  discrimination  which  was 
Illegal  or  for  which  good  reason  could  not  be 
given. 

[3]  This  decision  sustained  the  right  of  the 
state  by  statute  to  prescribe  a  rate  which 
was  discriminatory  In  favor  of  the  city,  and 
the  Legislature  of  this  state  possesses  a  like 
power,  there  being  no  constitutional  limita- 
tion in  that  respect.  The  power  to  fix 
rates  generally  includes  the  power  to  make 
all  rates  which  are  not  against  public  policy, 
or  deprive  the  utility  of  a  Just  return  upon  its 
investment.  The  Legislature  has  not  seen  fit 
to  exercise  this  power,  but  has  by  virtue  of 
section  19,  art.  9.  Williams'  Ann.  Const,  dele- 


gated that  power  to  the  Corporation  Com- 
mission by  chapter  93,  Laws  1913,  which  act 
extends  the  Jurisdiction  of  tbe  commission 
over  all  public  utilities  with  power  to  fix  and 
establish  rates  and  to  prescribe  rules,  re- 
quirements, and  regulations  afllecting  their 
services  and  operation  and  the  management 
and  conduct  ot  their  business ;  and  imder  tbe 
powers  thus  conferred  the  commission  was 
vested  with  authority  to  make  the  order  if 
it  was  otherwise  valid;  as  the  power  thus 
delegated  Is  only  limited  by  tbe  terms  of 
the  act  maldng  the  grant,  and  therein  is  con- 
tained no  limitation  upon  the  powers  con- 
ferred. The  act  expressly  states  that  tbe 
commission  shall  have  all  additional  Im- 
plied and  Incidental  powers  which  may  be 
proper  and  necessary  to  carry  out,  perform, 
and  execute  all  tbe  powers  conferred,  and  we 
conclude  that  tbe  authority  with  which  tbe 
commission  is  vested  is  as  full  and  complete 
as  that  possessed  by  tbe  Legislature;  and 
the  fact  that  the  order  was  made  by  the  cwn- 
misslon  without  the  consent  and  over  the  ob- 
jection of  plaintiffs  In  error  did  not  render 
it  invalid,  and  the  distinction  which  counsel 
seek  to  make  between  a  rate  voluntarily 
granted  and  one  imposed  by  tbe  commission 
cannot  be  sustained.  Tbe  commissions  of 
some  states  have  held  that  they  are  not  vest- 
ed with  power  to  require  a  rate  that  la  dis- 
criminatory merely  because  tbe  utility  might 
be  permitted  to  voluntarily  make  such  rate, 
but  these  decisions,  in  our  Judgment,  are  not 
conclusive  upon  us.  The  case  of  WlUcox  v. 
Consolidated  Oas  Co.,  already  referred'  to, 
determines  the  power  of  the  state  to  the 
contrary. 

It  is  urged  that  the  order  was  made  with- 
out sufflcloit  evidence  to  support  it  By 
section  22,  art.  9,  Williams'  Const.,  it  is 
provided  that  the  action  of  tbe  commission 
appealed^  from  shall  be  regarded  prima  fade 
Just,  reasonable,  and  correct  Tbe  evidence 
offered  was  suffici«it  to  support  the  finding 
that  the  rate  should  be  re-established,  and 
such  order  can  only  be  overcome  or  rebutted 
by  the  facts  in  the  record  as  weighed  and 
found  by  this  court  In  reviewing  the  order. 
A.,  T.  &  S.  F.  By.  Co.  v.  State,  23  OkL  210, 
100  Pac.  11,  21  Ia  R.  a.  (N,  S.)  906;  Id,  23 
Okl.  610,  101  Pac.  282;  M.,  K.  &  T.  Ry.  Co.  v. 
Wltcher,  25  Okl.  586,  106  Paa  852;  M.,  K. 
&  T.  Ry.  Co.  V.  State,  24  Okl.  331,  103  Pac. 
613;  United  States  Exp.  Co.  v.  State,  160 
Pac.  178 ;  St  L.  &  S.  F.  By.  Co.  v.  Travelers' 
Corp.,  148  Pac.  166. 

In  L.  ft  N.  R.  R.  Co.  v.  Finn,  235  U.  S.  601, 
35  Sup.  Ct  146,  59  L.  Ed.  379,  the  railroad 
company  had  voluntarily  established  com- 
paratively low  special  rates  on  distillery  sup- 
plies, and  bad  maintained  them  for  many 
years,  after  tbe  reason  for  originally  intro- 
ducing them  bad  ceased,  viz.  tbe  encourage- 
ment of  the  distillery  business  along  tbe 
carriers'  lines,  and  bad  then  withdrawn  said 
rates,  not  up<m  the  ground  that  they  were 
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inadequate,  but  because  they  gave  rise  to 
discrimination,  and  In  so  doing  l>ad  Intro- 
duced much  higher  rates,  and  it  was  contend- 
ed that  there  was  no  sufticlent  evidence  to  sui>- 
ix>rt  an  order  of  the  state  Railway  Commis- 
sion of  Kentucky  re-establishing  such  special 
rates  at  the  maximum  intrastate  freight 
rates  upon  such  article.  This  contention  was 
denied  by  the  Supreme  Court,  and  the  evi- 
dence held  sufficient  to  support  the  order  of, 
the  state  Railway  Commission.  In  the  pres- 
ent case,  when  it  was  shown  that  the  Guthrie 
Gas,  Light,  Fuel  Se  Improvement  Company 
had  voluntarily  established  said  rates  and 
maintained  same  for  a  considerable  period  of 
time,  and  that  thereafter  said  rate  was 
changed  at  the  request  of  the  Oklahoma 
Natural  Gas  Company  and  for  the  reason 
that  it  was  discriminatory,  and  not  upon  the 
ground  that  it  did  not  afford  an  adequate 
revenue,  the  evidence  was  sufficient  to  au- 
thorize the  Corporation  Commission  to  re- 
quire the  establishment  of  the  rate  fixed  in 
the  order,  and,  this  evidence  being  sufficient 
to  Justify  the  order,  the  presumption  of  its 
reasonableness  still  obtains.  A.,  T.  &  S.  F. 
Ry.  Co.  T.  State,  28  Okl.  476,  114  Pac.  721. 

Our  attention  has  not  been  directed  in  the 
briefs  of  counsel  to  such  facts  or  evidence 
as  would  Justify  us  in  reversing  the  order. 
No  consumer  is  finding  fault  therewith,  and 
the  only  interest  of  the  appellants  in  the 
auestion  is  to  determine  whether  the  rates 
established  in  connection  with  the  other  rates 
charged  by  them  upon  the  whole  are  insuf- 
ficient to  realize  a  return  upon  the  invest- 
ment equal  to  that  which  under  the  law  they 
are  entitled  to  receive,  and  in  the  absence 
of  such  a  showing  they  have  no  interest  in 
the  question  of  discrimination  and  no  right 
to  complain.  Wiilcox  v.  Consolidated  Gas 
Co.,  supra. 

The  order  is  affirmed.  All  the  Justices 
concur. 


(64  Okl.  TO) 

In  re  JAMBS'  WILL. 

MAXEX  V.  LOGAN  et  aL 

(Na  7778.) 

{Supreme  Court  of  Oklahoma.     June  12,  1917.) 

(ByUdbut  1>y  the  Court.) 

1.  \fuxB  €=»3C1— Pbobatb— Wbit  of  Ebbob 
— Parties. 
When  the  executor  renounces  his  right  to 
appointment,  and  a  devisee  petitions  to  have  a 
will  proved,  which  is  unsuccessfully  contested 
by  tbe  heirs  of  the  testator,  but  upon  appeal 
by  them  to  the  district  court  and  trial  de  novo 
prolMte  of  tbe  will  is  refused,  the  contestants 
and  proponent  are  the  parties  to  the  proceed- 
ings in  the  lower  court,  and  are  tiie  only  neces- 
sary parties  to  proceedings  in  error  in  this 
court  to  review  the  judgment  of  the  district 
court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  826.] 


2.  Appeal  and  Ebbob  «s»1165— Right  to— 

Gase-Maue. 
When  the  regular  judge  of  a  court  had  cer- 
tified bis  disqualification  to  preside  at  the  trial 
of  a  pending  cause,  and  the  parties  agreed  upon 
a  special  judge,  who  presided  aiid  rendered 
final  judgment,  and  where  such  special  judge 
died  within  the  time  allowed  for  settling  and 
signing  the  case-made,  the  regular  judge  being 
disqualified  to  settle  and  sign  same,  and  there 
being  no  provision  of  law  for  selecting  a  suc- 
cessor to  the  special  judge,  the  losing  party  Is 
without  fault  on  his  part  thereby  deprived  of 
his  right  to  present  a  complete  appeal  to  this 
court,  and  is  for  that  reason  entitled  to  a  new 
triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4522.] 

Error  from  District  Court,  Atoka  Coimty; 
W.  S.  Farmer,  Judge  pro  tem. 

In  the  matter  of  the  will  of  Sampson 
James,  deceased.  Petition  for  probate  by 
J.  B.  Maxey,  opposed  by  Eliza  Logan  and 
others.  WUl  admitted  to  probate,  and  on 
contestants'  appeal  to  the  district  court,  pro: 
bate  was  denied,  and  proponent  brings  error. 
Reversed  and  remanded,   with  directions. 

Jones  &  McOasland  and  J.  G.  Ralls,  all  of 
Atoka,  for  plaintiff  in  error.  J.  H.  Gemeit, 
of  Atoka,  W.  F.  Semple,  of  Durant,  and  M. 
0.  Haile,  of  Atoka,  for  defendants  in  error. 

MILEY,  J.  Plaintiff  in  error,  one  of  the 
devisees  of  the  will  of  Sampson  James,  de- 
ceased, petitioned  the  county  court  to  have 
the  same  proved.  Defendants  in  error,  al- 
leging themselves  to  be  heirs  at  law  of  the 
deceased,  appeared  to  contest  the  same  and 
filed  written  grounds  of  opposition  to  the 
probate  thereof.  The  person  named  in  the 
will  as  executor  renounced  In  writing  his 
right  to  letters.  At  the  hearing  tbe  will  was 
admitted  to  probate,  and  James  Hudspeth 
was  appointed  administrator  with  will  an- 
nexed. The  contestants  appealed  to  the  dis- 
trict court  of  that  county.  The  regular  Judge 
of  that  court  having  certified  that  he  was 
disqualified,  the  parties  agreed  upon  Hon.  W. 
S.  Farmer  as  special  Judge,  who  presided  at 
the  trial  therein.  Upon  the  hearing  in  the 
district  court,  probate  of  the  will  was  denied, 
to  reverse  which  this  proceeding  in  error  is 
prosecuted  on  transcript  of  the  record.  The 
propcment  of  the  will  is  the  sole  plaintiff  In 
error  here,  aiid  the  contestants  are  the  sole 
defendants  in  error. 

[1]  The  defendants  in  error  move  to  dis- 
miss tills  proceeding  in  error  for  the  reason 
that  the  person  appointed  by  the  county 
court  as  administrator  with  the  will  annex- 
ed was  not  made  a  party  plaintiff  or  defend- 
ant In  error,  and  who  they  assert  is  a  nec- 
essary party.  We  do  not  think  that  the  ad- 
ministrator is  a  necessary  party  here,  for  the 
reason  that  it  does,  not  appear  that  he  was 
a  party  to  the  proceeding  in  the  court  below. 
Section  6200,  Revised  Laws  1910,  provides 
that  any  executor,  devisee,  or  legatee  named 
in  tbe  wUl,  or  any  other  person  interested  in 
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the  estate,  may  iietltloii  the  court  having 
lurlsdlction  to  have  the  will  prored.  Section 
6207  provides  that  any  person  Interested  may 
appear  and  contest  the  will.  Section  6210 
provides  that  on  the  trial  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant 
Section  6514  provides  that,  on  appeal  to  the 
district  court,  plaintiff  in  the  county  court 
shaU  be  the  plaintiff  therein. 

It  Is  quite  dear  that  the  only  parties  to 
the  contest  In  either  of  the  courts  below  were 
the  contestants,  defendants  In  error  here,  as 
plaintiffs  below,  and  the  proponent,  plaintiff 
in  error  here,  as  defendant  below.  It  Is  well 
settled  in  this  Jurisdiction  that  a  person  who 
is  not  a  party  to  the  suit  In  the  trial  court 
is  not  a  necessary  party  to  review  the  case  In 
this  court  SIpes  v.  Dickinson,  122  Pac.  216 ; 
Board  of  Commissioners  v.  Harvey,  5  Okl. 
468,  49  Pac.  1006;  State  v.  Holt,  34  Okl.  314, 
125  Pac.  460;  Iowa  Land  &  Trust  Co.  v. 
Dawson,  37  Okl.  593,  602,  134  Pac.  39,  43. 
The  rule  announced  in  Bell  v.  Davis,  4.0  Okl. 
221,  142  Pac.  1011,  does  not  support  the  con- 
tention of  the  defendants  in  error.  In  that 
case  the  proponent  of  the  will  in  the  county 
court  was  the  person  named  as  executor. 
After  the  cause  had  been  appealed  to  the  dis- 
trict court  he  died,  and  the  county  court  ap- 
pointed an  administrator  with  the  will  an- 
nexed. This  administrator  was  substituted 
as  the  proponent  in  the  district  court  and 
was  thereby  made  a  party  to  the  proceedings, 
and  It  was  for  that  Teaaoa  that  this  court 
said  that  the  administrator  with  the  wlU  an- 
nexed was  not  only  a  proper,  but  a  neces- 
sary, party.  It  does  not  appear  from  the' 
transcript  that  the  administrator  with  the 
win  annexed  ever  became  a  party  to  the  pro- 
ceeding in  the  court  below;  hence  he  is  not 
a  necessary  party  here,  and  the  motion  to 
dismiss  is  therefore  overruled. 

[2]  At  the  time  the  Judgment  was  rendered 
In  the  court  below  refusing  to  admit  the  will 
to  probate,  the  plaintiff  in  error  was  allowed, 
by  order  of  the  Judge  who  tried  the  case,  ad- 
ditional time  within  which  to  make  and 
serve  case-made.  It  is  made  to  appear  in 
this  court  that  within  the  time  allowed  the 
special  Judge,  before  whom  the  case  was 
tried,  died  without  having  settled  and  signed 
the  case-made.  The  plaintiff  In  error  suffi- 
ciently shows  that  the  errors  complained  of 
by  him  cannot  be  presented  for  review  by 
transcript  and  says  that  because  he  cannot 
obtain  a  case-made,  he  has  been  thereby  de- 
prived of  his  right  to  present  a  complete  ap- 
peal to  this  court,  and  urges  this  ground 
alone  for  reversal  of  the  Judgment  citing 
Rlpey  &  Son  v.  Art  Wall  Paper  Mill,  27  Okl. 
600,  112  Pac.  1119,  and  Duffleld  v.  Ingraham, 
85  CMtl.  11,  128  Pac.  111. 

At  the  time  of  the  rendition  of  the  Judg- 
ment appealed  from  in  the  cases  cited,  no 
provision  had  been  made  for  settling  and 
signing  the  case-made,  where  the  Judge  who 


had  tried  the  case  died  within  the  time  al- 
lowed therefor,  and  it  was  held  that,  the 
party  being  thereby  deprived  of  bis  right  to 
present  a  complete  appeal  to  this  court  he 
was  entitled  to  a  new  trial.  Subsequently  a 
provision  was  Incorporated  In  the  Revised 
Laws  of  1910,  which  was  In  effect  at  the  time 
of  the  trial  of  this  case,  which  provides  that 
if  after  final  Judgment  the  Judge  who  pre- 
sided at  the  bearing  shall  die,  the  successor 
of  said  Judge  shall  settle,  sign,  and  certify 
the  case-made.  Section  5245.  If  the  regular 
Judge  of  the  court  bad  presided  at  the  trial, 
under  the  provisions  of  this  section  his  suc- 
cessor would  have  been  authorized  to  settle 
and  sign  the  case-made;  but,  as  befom  stat- 
ed, the  regular  Judge  of  the  court  was  dis- 
qualified and  a  special  Judge  presided  in  his 
stead.  The  regular  Judge  is  still  the  Incum- 
bent of  the  office,  and  by  reason  of  his  dis- 
qualification in  this  case  could  not  settle  and 
sign  the  case-made.  No  provision  has  been 
called  to  our  attention  for  the  selection  of 
the  .successor  to  a  special  Judge  who  has  died. 
Section  5245  did  not  aid  plaintiff  in  error, 
for  the  reason  that  there  is  no  successor  of 
the  Judge  who  presided  at  the  hearing. 

There  being  no  one  authorized  by  law  to 
settle  and  sign  the  case-made,  the  doctrine 
of  the  cases  cited  and  relied  upon  by  plaintiff 
in  error  is  applicable,  and  it  follows  that  the 
Judgment  herein  must  be  reversed  and  re- 
manded, with  directions  to  grant  a  new  trial 
All  the  Justices  concur,  except  RAINEY,  J, 
not  participating,  and  KANEl,  J.,  absent 


STATE   ex  reL    VOILES,   Co.   Atty.,    v. 
PIERCE  et  aL    (No.  7567.) 

(Supreme  Court  of  Oklahoma.    May  29,  1917.) 

(Byllalus  by  the  Court.) 

1.  Bail  <g=»77(2)  —  Bond  —  FoRFEirnsBS  — 

JUDOMENT. 

There  is  involved  in  the  forfeiture  of  a  bail 
bond  the  determination  by  the  court  forfeiting 
the  bond  that  the  defendant  stood  charged  with 
a  public  olleose,  that  the  bond  forfeited  waa  ex- 
ecuted to  secure  his  release  from  custody  pend- 
ing  his  trial,  or  pending  an  appeal  from  a  con- 
viction, for  said  offense,  and  that  the  bond  forfeit- 
ed had  been  given  in  the  particular  case  in 
which  the  defendant  stood  charged. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  SS  341-349,  403.1 

2.  Bail  «=>89fl)— Fobfeiturb— Petitio:». 

A  petition  in  an  action  to  recover  upon  a 
forfeited  bail  bond,  which  bail  bond  fails  to  re- 
cite or  describe  the  offense  with  which  the  de- 
fendant stood  charged,  is  not  demurrable  l>e- 
cause  of  such  failure;  the  question  raised  by 
such  demurrer  having  been  adjudicated  in  enter- 
ing judgment  of  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  S  3S&] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Action  by  the  State  of  Oklahoma,  on  the 
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relation  of  Wniarf  H.  Voyles,  County  Attor- 
ney In  and  for  Craig  Cbunty,  State  of  Okla- 
boma,  against  M.  L.  Pierce  and  otbers. 
Tbere  was-  a  judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions. 

Willard  H.  Voyles,  Co.  Atty.,  of  VinlU,  for 
plaintiff  in  error.  A.  Scott  ThompBon,  of 
Miami,  for  defendants  in  error. 

RUMMOXS,  G.  TUs  is  an  action  upon  a 
liall  l>ond  given  apon  an  appeal  from  the 
county  court  of  Craig  county  to  the  Crim- 
inal Court  of  Appeals  of  the  state  of  Okla- 
homa. The  sureties  upon  the  bond  appeared 
and  demurred  to  the  petition  of  the  plaintiff 
for  the  reason  that  said  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  by  the  court  sus- 
tained, and,  the  plaintiff  refusing  to  plead 
further,  judgment  was  rendered  for  the  de- 
fendants. Plaintiff  excepted,  and  prosecutes 
this  proceeding  in  error  to  reverse  the  Judg- 
ment of  the  court  below. 

The  petition  sets  out  the  conviction  of  the 
principal  defendant.  Pierce,  a  copy  of  the 
journal  entry  of  Judgment  of  conviction  being 
attached,  the  fixing  of  the  appeal  l>ond,  the 
flUng  and  approval  of  said  bond,  a  copy  of 
said  bond  being  attached  as  an  exhibit,  al- 
leged that  said  defendant  was  released  from 
custody  under  said  bond  pending  said  ap- 
Iteal,  alleged  that  the  Criminal  Court  of  Ap- 
peals affirmed  the  Judgment  of  ithe  lower 
court,  the  spreading  upon  the  records  of  the 
mandate  of  the  Criminal  Court  of  Appeals 
affirming  said  Judgment,  alleged  default  of 
appearance  by  said  defendant  Pierce,  and 
the  forfeitnre  by  the  court  of  his  bond,  a 
copy  of  the  Journal  entry  of  forfeiture  being 
attached  as  an  exhibit,  and  alleged  breach  of 
■aid  l>ond,  and  prays  for  Judgment. 

(1]  From  the  briefs  of  counsel  for  plain- 
tiff and  counsel  for  defendants  it  appears 
that  the  trial  court  sustained  the  demurrer 
for  the  reason  that  the  l)ond  was  insufficient 
in  that  it  does  not  recite  or  de8crll>e  the  of- 
fense with  which  the  defendant  stood 
diarged,  and  it  does  not  show  a  conviction 
for  any  public  offense.  Many  cases  are  cited 
by  the  counsel  for  the  defendants  in  support 
of  the  Judgment  of  the  trial  court,  but  this 
question  is  no  longer  open  in  this  Jurisdic- 
tion. In  the  case  of  State  ex  rel.  Banklns 
V.  Holt,  42  Okl.  472,  141  Pac.  969,  the  sec- 
ond syllabus  is  as  follows: 

"The  essential  requirements  in  declaring  a 
forfeiture  of  a  bail  bond  are  that  the  court 
should  find  as  a  fact  that  the  bond  had  been  ex- 
ecuted in  a  particular  case,  and  that  there  had 
been  default  in  some  one  of  the  conditions  writ- 
ten in  the  bond." 

In  the  body  of  the  opinion  it  is  held  that 
the  fourth  ground  of  the  demurrer,  which 
was,  "Because  it  does  not  appear  from  the 
bond  set  out  therein  that  the  principal.  Holt, 


was  charged  with  an  offense  under  the  stat- 
otes  of  Oklahoma,"  could  not  be  sustained, 
Commissioner  Oalbraith,  who  wrote  the  opin- 
ion of  the  court  saying: 

"likewise  it  appears  that  the  fourth  ground 
of  demarrer  is  not  well  taken.  The  question 
urged  under  this  ground  cannot  be  raised  by  de- 
murrer in  this  action  in  the  district  court.  The 
principal  was  charged  with  an  offense  in  the 
county  court.  He  entered  into  a  recognizance 
with  his  sureties  for  his  appearance  in  tliat 
court  to  answer  a  criminal  charge.  He  failed 
to  appear  at  the  time  and  place  written  in  the 
bond,  and  that  court  adjudged  that  he  had 
breached  his  bond,  and  entered  a  forfeiture 
thereon.  The  questions  adjudicated  in  enter- 
ing that  judgment  of  forfeiture  cannot  be  re- 
tried in  this  action  on  the  l>ond." 

[J]  The  conclusion  reached  by  the  court 
in  the  case  cited  is  to  the  effect  that  involved 
In  the  forfeiture  of  the  bond  Is  the  determi- 
nation by  the  court  that  the  defendant  stood 
charged  with  a  public  offense,  and  that  the 
bond  forfeited  had  been  executed  to  secure 
his  release  from  custody  pending  his  trial, 
or  pending  an  appeal  from  a  conviction,  for 
said  offense,  and  that  the  bond  forfeited  liad 
been  given  in  the  particular  case  in  wiiich 
the  defendant  stood  charged,  and  these  facts, 
having  been  determined  by  the  court,  in  en- 
tering the  forfeiture  of  the  bond,  adversely 
to  the  defendant  and  his  sureties,  could  not 
be  again  inquired  into  la  a  proceeding  or  ac- 
tion brought  by  the  county  attorney  to  re- 
cover upon  said  bond.  Melton  v.  State,  46 
Okl.  487,  149  Pac  164. 

The  coart  below  was  therefore  in  error  in 
sustaining  the  demurrer  of  the  defendants  to 
the  petition,  and  its  Judgment  should  be  re- 
versed, and  this  cause  remanded,  with  direc- 
tions to  the  trial  court  to  overrule  Eaid  de- 
mfirrer. 

PER  OORIAM.    Adopted  In  whole. 


IiAWRENCE  et  al.  v.  BiASON  et  aL,  Board 
of  County  Com'rs.    (No.  6412.) 

(Supreme  Court  of  Oklahoma.     May  22,  1917.) 

(Syllabut  ly  the  Court.) 

1.  Bail  «=s>77(2)— Bonds— Actions  upon. 

The  final  order  of  the  trial  court,  declaring 
a  forfeiture  of  the  bail  hood,  cannot  be  collater- 
ally attacked  in  a  subsequent  action  against  tile 
principal  and  sureties  on  the  liond. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {{  841-349,  403.1 

2.  Baii,  €=789(1)  —  Bonds  —  Actions— Cause 
or  Action. 

In  an  action  upon  a  bail  bond  a  demurrer 
was  interposed  on  two  grounds:  First,  that  it 
did  not.ajipear  from  the  face  of  the  bond  that 
the  principal  was  charged  with  a  crime ;  and, 
second,  that  it  was  not  alleged  that  the  prin- 
cipal was  discharged  from  custody  on  account  of 
the  execution  of  the  bond.  Held,  that  it  was 
not  error  to  overrule  the  demurrer,  for  the  rea- 
son that  the  things  set  out  as  grounds  of  de- 
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raurrer  bad  b«en  adjudicated  in  the  judgment 
of  forfeiture. 

[EM.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {  386.] 

Commissioners'  Opinion,  DItIsIcmi  No.  2. 
Error  from  County  Court,  Stephens  County; 
J.  W.  Marshall,  Judge. 

Action  by  J.  B.  Mason  and  others,  as  the 
Board  of  County  CommlsslonerB  of  Steph- 
ens County,  Okl.,  on  the  relation  of  the  State 
of  Oklahoma,  against  Frank  Lawrence  and 
others.  There  was  a  judgment  for  plaintiffs, 
and  defendants  bring  error.     Affirmed. 

T.  B.  Reeder,  of  Duncan,  for  plaintiffs  In 
error.  H.  W.  Sitton,  of  Duncan,  for  defend- 
ants in  error. 

GALBRAITH,  C.  This  action  was  com- 
menced to  recover  the  amount  of  the  penalty 
of  an  appearance  bond  executed  by  Frank 
Lawrence,  as  principal,  and  George  W.  Car- 
ter and  Silas  Gibson,  as  sureties,  payable  to 
the  state  of  Oklahoma,  and  conditioned  for 
the  appearance  of  Frank  Lawrence  in  the 
county  court  of  Stephens  county,  to  answer 
to  an  information  presented  against  him  on 
account  of  which  he  was  then  in  the  custody 
of  the  sheriff  of  Stephens  county.  The  petl- 
tion  alleged  the  execution  and  approval  of 
the  bond,  and  the  failure  of  the  principal  to 
appear,  and  the  entry  of  forfeiture  of  the 
bond  in  the  county  court  of  Stephens  coun- 
ty, and  the  direction  that  suit  be  brought 
thereon  for  the  collection  of  the  penalty  of 
the  bond  was  attached  as  an  eztiibit  to  the 
petition.  The  defendants  interposed  a  gen- 
eral demurrer  to  the  petition,  which  was  by 
the  court  overruled,  and  electing  to  stand 
upon  the  demurrer  and  refusing  to  plead 
further  judgment  was  rendered  against  them 
for  the  amount  of  the  penalty  of  the  bond, 
with  interest  and  costs  of  suit,  from  which 
judgment  an  appeal  has  been  duly  prosecut- 
ed to  this  court. 

[1,  2]  Two  errors  are  argued  in  the  briefs 
First,  that  the  bond  is  "nudum  pactum," 
since  it  does  not  appear  from  its  face  that 
the  defendant  was  charged  with  the  commis- 
sion of  any  public  offense.  Second,  that  the 
petition  wholly  falls  to  allege  that  the  prin- 
cipal, upon  the  execution  of  the  bond,  was 
discharged  from  custody.  Both  of  the  er- 
rors assigned  and  relied  upon  for  a  reversal 
of  this  cause  have  been  passed  upon  by  this 
court  adversely  to  the  contentions  of  the 
plaintiff  in  error.  In  State  ex  rel.  Hankin 
V.  Holt,  42  Okl.  472.  at  476,  141  Pac.  969,  970, 
the  court,  passing  upoq  an  assignment  simi- 
lar to  that  urged  under  the  first  ground, 
namely,  that  it  must  appear  from  the  face 
of  the  bond  that  the  principal  was  accused 
with  a  criminal  offense,  says: 

"The  question  urged  under  this  ground  cannot 
be  raised  by  demurrer  in  this  action  in  the  dis- 
trict court.  The  principal  was  charged  with 
an  offense  in  the  county  court.  He  entered 
into  a  recognizance  with  his  sureties  for  his 
appearance  in  that  court  to  answer  a  criminal 


charge.  He  failed  to  appear  at  the  time  and 
place  written  in  the  bona,  and  that  court  ad- 
judged that  he  had  breached  his  bond,  and  en- 
tered a  forfeiture  thereon.  The  questions  ad- 
judicated in  entering  that  judgment  of  for- 
feiture cannot  be  retried  in  ttiis  action  on  the 
bond.  The  second  paragraph  of  the  syllabus 
of  the  case  of  Hineg  et  al.  v.  State,  39  Okl.  63S, 
136  Pac.  692,  reads:  'The  final  order  of  the 
trial  court,  declaring  a  forfeiture  of  the  ball 
bond,  cannot  be  collaterally  attacked  in  a  subse- 
quent action  against  the  principal  and  sureties 
on  the  bond.'^ 

In  Melton  v.  State,  46  Okl.  487,  149  Pac. 
164,  the  court,  in  passing  upon  a  similar 
question  to  that  urged  under  the  second  as- 
signment, namely,  that  the  petition  must  aver 
that  the  principal  was  released  from  custody 
by  reason  of  the  execution  of  the  bond,  said : 

"Most  assuredly  it  naturally  occurs  that,  up- 
on the  giving  of  an  acceptable  bail  bond,  tne 
discharge  of  the  defendant  immediately  fol- 
lows, and  it  is  the  rankest  absurdity  to  pre- 
sume that  officials  would  forfeit  a  bail  bond  and 
institute  suit  thereon  when  the  principal  there- 
in was  still  in  jail,  and  had  never  been  dis- 
charged by  virtue  of  such  bond.  Besides,  the 
plaintitF  is  never  required  to  allege  and  prove 
facts  peculiarly  within  the  knowledge  of  the 
defendant,  and.  If  it  should  be  a  fact  that  the 
principal  obligor  has  never  heen  released  on 
the  bond,  but  was  still  in  jail,  no  one  would  be 
more  painfully  aware  of  that  fact  than  he." 

Again  it  Is  said  in  this  opinion: 
"Our  courts  have  repeatedly  held  in  a  long 
line  of  cases  coming  before  them  that  the  final 
order  of  the  trial  court  declaring  a  forfeiture  of 
the  bail  bond  cannot  be  collaterally  attacked  in 
a  subsequent  action  against  the  principal  and 
sureties  on  the  bond,  and  that,  if  it  be  the  pur- 
pose of  the  bondsmen  to  interpose  a  defense, 
they  can  only  do  so  by  following  the  procedure 
prescribed  by  statute,  which  is  as  follows: 
But,  if  at  any  time  before  the  final  adjourn- 
ment of  court  the  defendant  or  his  bail  appear 
and  satisfactorily  excuse  his  neglect,  the  court 
may  direct  the  forfeiture  to  be  discharged  upon 
such  terms  as  may  be  just.'  Should  the  court 
refuse  to  set  the  forfeiture  aside  upon  the  show- 
ing made,  then  the  parties  would  have  the  right 
to  appeal  to  the  Supreme  Court  from  the  refus- 
al of  the  trial  court  to  vacate  the  order,  and,  un- 
less they  do  so,  the  order  of  the  court  be- 
comes final,  but  for  the  defendant  to  be  bound 
by  the  order  and  to  be  precluded  from  attacking 
the  same  in  the  action  instituted  on  the  forfei- 
ture the  court  exacting  the  bond,  as  well  as  the 
court  forfeiting  the  bond,  must  have  acted  with- 
in their  jurisdiction,  but  nothing  short  of  a 
complete  lack  of  jurisdiction  will  avail  them  as 
a  defense  against  the  action  on  the  forfeiture. 
Defects  in  the  bond,  even  though  they  go  to 
the  extent  of  making  the  bond  voidable,  or  ir- 
regularities in  the  forfeiture,  will  be  considered 
waived,  unless  raised  as  the  statute  prescribes, 
in  the  court  taking  the  forfeiture,  and  at  the 
term   In  which  the  forfeiture  was  had." 

See,  also,  Shrlver  et  aL  v.  State,  32  OkL 
507,  122  Pac.  160 :  State  v.  Hlnes  et  al.,  37 
Okl.  198,  181  Pac.  688,  Ann.  Gas.  1916B,  431: 
Hines  et  al.  v.  State,  39  Okl.  638,  136  Pac 
692. 

Wherefore  it  appears  that  the  action  of  the 
trial  court  in  overruling  the  demurrer  to  the 
petition  is  sustained  by  abundant  authority, 
and  that  the  judgment  appealed  from  should 
be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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(M  OU.  1«0) 
TULSA    RIG,   RBEL    ft  MFO.  CX>.   t.  AB^ 
NOLD  et  al.     (No.  6624.) 

(Supreme  Court  of  Oklahoma.     May  15,  1917. 
Rehearing  Denied  July  10,  1917.) 

fSfttaliu  ty  th«  Oomrt.) 

1.  Replxvin  «=>8(4)— Obounds  or  AonoR — 

POSSKSSION. 

The  gist  of  the  action  of  replevin  la  plain- 
tiff's right  to  the  immediate  possession  of  the 
personal  property  in  controversy  at  the  com- 
mencement of  the  action,  by  reason  of  hia  being 
the  owner  or  having  a  special  interest  therein. 
If  the  evidence  fails  to  establish  this  right,  he 
cannot  recover. 

[E)d.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {  52.] 

2.  RzFLJcviN     9s>91  —  RxcovBBT  —  Inbtbuo- 

TION. 

It  is  reversible  error  for  the  trial  court  to 
instruct  the  jury  in  a  replevin  action  that  the 
plaintiffs  were  entitled  to  recover  a  verdict  if 
at  the  time  the  action  was  instituted  they  were 
entitled  to  the  immediate  possession  of  the  prop- 
erty, or  if  the  right  to  such  possession  was  sub- 
sequently acquired. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {{  354-359.] 

3.  Contracts  <8=397(2)— Dkfbnsx  or  Dtjbkss 
— Waivbb. 

'Where  a  party  to  an  action  defends  against 
a  written  agreement  on  the  ground  that  he  en- 
tered into  said  agreement  under  duress,  and 
where  on  the  trial  such  party  offers  to  perform 
the  contract  ^d  malces  tender  of  the  documents 
theretofore  withheld  by  him,  on  the  claim  that 
the  agreement,  for  the. reasons  stated  was  not 
binding  upon  him,  such  offer  of  performance  and 
tender  constitutes  a  waiver  of  the  defense  that 
the  agreement  was  entered  into  under  duress. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Oent  Dig.  {{  444-446.] 

Error  from  Superior  Court,  Tulsa  Connty ; 
M.  A.  Breclcenrldge,  Judge. 

Action  by  John  H.  Arnold  and  Elta  Ai> 
nold  against  toe  Tulsa  Rig,  Reel  &  Mann- 
factnrlng  Company.  Judgment  for  the  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

Herbert  D.  Mason,  of  Tolsa  (C.  H.  Rosen- 
steln,  of  Tulsa,  of  counsel) ,  for  plaintiff  In 
error.  Martin  &  Moss,  of  Tulsa,  for  defend- 
ants In  error. 

8HARP,  C.  J.  On  June  1,  1911,  John  H. 
Arnold  and  Elta  B.  Arnold  commenced  their 
action  In  replevin  against  the  Tulsa  Rig, 
Reel  *  Manufacturing  Company  to  recover 
the  possession  of  certain  specified  timbers 
and  irons  which  formed  the  parts  of  certain 
"riK  patterns."  The  plaintiffs  alleged  in  the 
ordinary  form  that  they  were  the  owners  and 
entitled  to  the  immediate  possession  of  said 
property,  which  Is  described  with  much  de- 
tail. The  defendants  answered,  alleging 
that  on  May  13,  1911,  and  subsequent  to  the 
date  of  the  transaction  through  which  plain- 
tiffs claimed  to  be  entitled  to  the  property, 
the  parties  to  the  action  entered  Into  an 
agreement  by  the  terms  of  which  the  property 
was  not  to  be  delivered  until  the  plaintiff 
John  H.  Arnold  should  turn  over  and  deliver 


to  the  defendant  certain  papers  in  his  pos- 
session relating  to  the  defendant  company's 
business;  also  that  the  property  was  not  to 
be  turned  over  until  $300  was  paid  defend- 
ant by  the  Arnolds.  To  the  answer  plaintiff 
replied  by  general  denial,  and  that  the  con- 
tract referred  to  in  defendant's  answer  was 
without  conslderatlui.  Trial  being  had  In 
the  month  of  February,  1913,  Judgment  was 
rendered  in  favor  of  the  plaintiffs,  which 
Judgment  was  afterwards  vacated  and  set 
aside  February  26th  of  said  year.  On  May 
14,  1913,  plaintiffs  filed  an  amended  reply, 
and  for  the  first  time  set  up  the  claim  that 
the  agreement  of  May  13,  1911,  was  ex- 
torted from  them  by  the  wrong  and  oppres- 
sion of  the  defendant  company. 

At  the  second  trial  a  verdict  was  returned, 
and  Judgment  rendered  in  l^vor  of  plaintiffs 
for  the  return  of  the  property  sued  for,  or  in 
lieu  thereof  its  value  fixed  at  $2,800,  together 
with  Interest  thereon  at  6  per  cent  from  the 
9th  day  of  May,  1911.  Motion  for  new  trial 
b^ng  overruled,  the  defendant  brings  error 
to  this  court. 

[1 , 2]  The  petition  in  error  contains  sixty- 
five  different  assignments  of  error.  These  as- 
signments counsel  for  plaintiff  in  error  have 
grouped  and  present  under  four  principal  sub- 
divisions. Passing  the  second,  third,  tenth, 
and  eleventh  assignments  of  error  urged  in 
support  of  the  first  proposition,  and  turning 
to  the  fourth  assignment,  based  upon  the 
instruction  to  the  Jury,  it  will  be  seen  that 
the  court  in  its  instructions  numbered  4,  6, 
and  11  in  effect  told  the  Jur'y  that  the  plain- 
tiffs were  entitled  to  recover  a  verdict  if  at 
the  time  the  action  was  Instituted  they  were 
entitled  to  the  Immediate  possession  of  the 
property,  or  if  the  right  to  such  possession 
was  subsequently  acquired.  To  be  accurate, 
in  Instruction  No.  4  the  court  charged  that 
the  bui:den  of  proof  was  on  the  plaintiffs  to 
establish  that  they  were  the  owners  of  the 
property  in  controversy,  and  "were  entitled 
to  the  immediate  possession  of  the  same  at 
the  time  of  the  institution  of  this  suit,  or 
have  since  become  entitled  to  the  possession 
of  the  same  under  and  by  virtue  of  a  com- 
pliance with  the  terms  of  the  agreement  of 
May  13th,  1911,  on  their  part,  and  that  the 
defendant  wrongfully  detains  possession  of 
said  property." 

In  Instruction  No.  6  the  court  told  the  Jury 
that.  If  they  should  find  that  the  title  to  the 
property  did  not  pass  at  the  time  of  the  de- 
livery of  the  orders  of  May  8,  1911,  they 
should  find  for  the  defendant,  unless  they 
further  found  that  the  plaintiffs  and  defend- 
ant, without  duress,  entered  into  a  subse- 
quent agreement  on  May  13,  1911,  which 
passed  the  title  to  the  property  from  defend- 
ant to  plaintiffs,  and  that  the  agreement 
had  been  folly  complied  with  on  the  part  of 
plaintiffs,  "and  at  this  time  the  plaintiffs 
are  entitled  to  immediate  possession  of  the 
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property,  In  which  evoit  you  should  find 
for  the  plaintiffs" ;  while  In  instruction  Ko. 
11  the  Jury  were  told  it  was  necessary  for 
the  plaintiffs  to  establish  their  right  to  re- 
covery by  a  preponderance  of  the  evidence, 
and  to  establish  that  they  were  entitled  to 
the  immediate  possession  of  the  property  at 
the  time  of  the  commencement  of  the  action, 
"or  have  since  become  entitled  to  the  pos- 
session of  the  same  under  and  by  virtue  of 
a  compliance  with  the  terms  of  the  agree- 
ment of  May  13, 1911,  on  tbelr  part,  and  that 
the  defendant  wrongfully  detains  the  same." 

The  giving  of  these  instructions  constituted 
error  for  the  reason  that,  if  the  plaintiffs 
became  entitled  to  the  possession  of  the  prop- 
erty, the  subject  of  litigation,  only  after  the 
commencement  of  the  action,  they  were  not 
entitled  to  recover  in  an  action  of  replevin. 
In  order  to  support  replevin,  the  right  of  the 
plaintiff  to  recover  the  property  In  contro- 
versy must  exist  at  the  time  Cbe  action  is 
commenced,  and  instructions  which  disregard 
this  cardinal  rule  and  permit  a  recovery  up(m 
a  title  subsequently  acquired  constitute  a 
flagrant  violation  of  one  of  the  first  principles 
In  the  law  of  replevin.  At  the  time  the  ac- 
tion was  brought  the  plaintiffs  were  not  en- 
titled to  iwssesslon  of  the  property,  because 
they  had  failed  to  discharge  the  conditions 
Imposed  upon  them  by  the  agreemoit  of 
May  13,  1911.  In  view  of  this  fact,  the  de- 
fendant was  lawfully  entitled  to  retain  the 
possession  of  the  property  in  controversy  and 
to  contest  plaintifTs  right  of  recovery.  True 
It  is  that  the  plaintiffs  by  their  plea  sought 
to  escape  any  obligation  enjoined  upon  them 
by  the  subsequent  agreement  of  May,  1911. 
But  It  would  seem  that  this  defense  may  not 
now  be  held  availed  of  by  them,  for  the  rea- 
son that,  while  Introducing  rebuttal  testi- 
mony during  the  trial,  they  offered  to  and 
did  tender  performance  of  the  conditions  of 
the  very  agreement  claimed  to  have  been 
executed  under  duress,  and  which  they  had 
heretofore  sought  the  advantage  of  as  a  de- 
fense. 

[3]  Regardless,  then,  of  the  circumstances 
under  which  the  subsequent  agreement  was 
made,  and  whether  in  fact  they  were  Induced 
to  enter  Into  It  on  account  of  the  alleged 
wrong  and  oppression  of  the  defendant,  their 
tender  of  performance  waived  the  defense  of 
duress  and  constituted  a  ratltlcatlcHi  of  the 
agreement  Duress  In  the  execution  of  a 
contract  does  not  render  the  contract  void, 
but  only  voidable  at  the  option  of  the  op- 
pressed party.  This  doctrine  is  well  estab- 
lished. Olsen-  V.  Thompson,  6  Okl.  676,  52 
Pae.  388.  Contracts  are  only  voidable  for 
duress,  and  a  voluntary  performance  of  the 
terms  of  the  contract,  or  an  offer  to  do  so 
when  the  means  of  duress  are  no  longer  pres- 
ent, constitutes  a  waiver  of  the  original 
wrong  and  a  ratification  of  the  contract  Re- 
vised Laws  1910,  a  915-919.  So  the  case 
comes  to  us  as  though  the  defense  of  duress 


in  the  second  contract  or  agreement  had  not 
been  interposed  as  a  defense  against  the  sec- 
ond contract  Recurring  to  the  vice  In  the 
several  Instructions  complained  of,  the  rule 
is  elementary  that  the  plaintiff  must  In  all 
cases  have  a  general  or  special  property  In 
the  goods  which  he  seeks  to  recover,  with  the 
right  to  their  immediate  possession  at  the 
time  of  the  commencement  of  his  action.  In 
Wells  on  Replevin,  |  94,  referring  to  thiy 
rule.  It  Is  said: 

"Tliis  has  been  the  rule  from  the  earliest 
times,  and  is  sustained  by  an  tmbroken  current 
of  aatboridea  to  the  present  time." 

In  Sblnn  on  Replevin,  f§  30,  31,  the  same 
rule  is  announced.    There  the  author  says: 

"Tlie  cardinal  question  in  every  replevin  ac- 
tion is  whether  the  plaintiff  therein  was  en- 
titled to  the  immediate  possession  of  the  prop- 
erty replevied  at  the  commencement  of  the  ac- 
tion." 

And  further: 

"The  issue  in  replevin  is  the  right  of  posse*- 
sion  at  the  time  of  the  commeDcement  of  the 
suit  If  the  plaintiff  cannot  show  that  he  is 
entitled  to  the  property  at  the  time,  he  cannot 
recover." 

And  In  Cobbey  on  Replevin,  §  96,  it  Is  said: 
"The  plaintiff  must  have  the  exclusive  right 

to  the  possession  at  the  commencement  of  the 

suit" 

This  rule  has  been  recognized  from  an 
early  day  In  this  Jurisdiction.  'It  was  first 
announced  In  Olsen  v.  Thompson,  6  Okl.  74, 
48  Pac.  184,  where  It  was  held  that  the  gist 
of  the  acti<m  of  replevin  was  plaintifTs  right 
to  immediate  possession  of  the  property 
at  the  commencement  of  the  action.  Id  the 
opinion  on  rehearing  reported  in  6  OkL  576, 
52  Pac.  388,  the  law  announced  in  the  orig- 
inal opinion  was  adhered  to,  and  it  was  said: 

"The  gist  of  the  action  of  replevin  is  plain- 
tiff's right  to  the  immediate  possession  of  the 
property  at  the  commencement  of  the  action  by 
reason  of  his  being  the  owner,  or  of  his  havinx 
a  special    •    •    *    interest  therein." 

In  Brook  t.  Bayless,  6  Okl.  568,  52  Pac. 
738,  it  was  again  held  that  the  gist  of  the 
action  of  replevin,  and  that  which  determines 
the  right  of  the  plaintiff  to  a  Judgment,  Is 
the  right  to  the  immediate  possession  of  ttae 
property  at  the  commencement  of  the  action. 
In  Gilbert  v.  Stephens,  6  Okl.  673,  55  Pac 
107,  Mr.  Justice  Keaton  stated  the  rule  was 
well  settled  that.  If  the  defendant  had  tbe 
legal  right  to  the  possession  of  the  stock,  in 
controversy  at  the  time  the  action  was  com- 
menced, then  the  plaintiff  could  not  recover. 
The  rule  was  again  recognized  in  Robinson 
&  Co.  Y.  Stlner,  26  Okl.  272,  109  Pac.  2.38. 
where,  among  the  necessary  averments  ot 
a  petition  In  replevin,  it  was  said : 

"The  gist  of  the  action  of  replevin  is  the  right 
to  possession,  and  the  declaration  or  petition. 
must  contain  an  averment  that  the  plamtiff  is 
the  owner  of  the  property,  or  that  the  title  is  in 
him,  or  that  the  right  of  possession  is  in  hina  at 
the  commencement  of  the  suit" 

Nor  is  there  anything  In  McDonald  v. 
Shantz,  44  Okl.  648,  146  Pac.  36,  that  an- 
nounces a  contrary  rula    Indeed,  tbe  opin- 
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ion  In  that  case  expressly  recognizes  the 
necessity  of  the  plaintiff  to  haye  the  right  to 
Immediate  possession  of  the  property  at  the 
commencement  of  the  action. 

Until  near  the  conclusion  of  the  second 
trial,  plaintiffs  Insisted  u|k>n  their  right  to 
recoyer  without  complying  with  the  condi- 
tions of  the  agreement  of  May  13,  1911 ;  their 
claim  being,  in  effect,  that  because  of  the 
circumstances  under  which  the  second  agree- 
ment was  made,  the  obligations  Imposed  by 
such  agreement  were  not  binding  upon  them. 
If  they  were  not  entitled  to  the  possession  of 
the  property  at  the  commencement  of  their 
action,  a  tender  made  during  the  trial  would 
not  be  sufficient  In  law  to  glye  them  that 
right.  At  common  law  a  valid  tender  can-- 
not  ordinarily  be  made  after  an  action  is 
brought.  Elliott  on  Contracts,  |  1063.  As 
stated  by  Mr.  Justice  Brewer  in  Smith  v. 
Woodleaf,  21  Kan.  717: 

"The  plaintif  cannot  create  bis  right  of  action 
after  suit  brought.  The  question  is  whether 
when  he  commenced  he  had  a  cause  of  action; 
and  if  he  did  not,  he  must  fail.  He  determines 
the  time  of  commencing;  and  it  would  be 
strange  if  after  commencing  he  could  create  a 
right  of  action  which  did  not  exist  when  he 
commenced,  and  enforce  it  against  the  defend- 
ant" 

So  that  In  the  present  action  of  r^levln 
plaintiffs'  belated  tender  made  during  the 
trial  will  not  be  sufficient  to  confer  upon 
them  the  right  to  maintain  their  suit 

In  view  of  our  conclusions,  it  will  be 
tmnecessary  to  coKSlder  the  remaining  as- 
signments of  error.  Whatever  may  be  the 
rights  of  the  Arnolds,  it  is  obvious  that  they 
have  pursued  the  wrong  remedy. 

The  Judgment  of  the  trial  court  is  revers- 
ed.    All  the  Justices  concurring. 

(«4  OM.  U4)  -= 

TOWN  OF  BURLINGTON  v.  liAMBERT. 
(No.  7067.) 
(Supreme  Court  of  Olclahoma.    June  19,  1917.) 

(Syllaiut  by  the  Court.) 

MxTinciPiLi,   CoBPORATioNa   9s>43  —  Plats  — 

Vacation. 
The  statutes  of  thi^  state  do  not  authorize 
one  owner  of  a  portion  of  the  plat  of  an  incor- 
porated town  to  have  such  part  of  the  plat  va- 
cated upon  his  individual  petition  to  the  district 
court;  there  being  other  owners  of  lots  in  the 
plat  not  parties  to  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  120,  121.] 

Thac^er,  J.,  dissenting. 

Error  from  District  Court,  Alfalfa  County ; 
James' B.  Cullison,  Judge. 

Action  by  B.  J.  Lambert  against  the  Town 
of  Burlington.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Beeman  &  Klrkendall,  of  Cherokee,  for 
plaintiff  In  error.  A.  J.  Titus  and  A.  R.  Car- 
penter, bpth  of  Cherokee,  for  defendant  in 
error.  . 


RAINBT,  J.  The  defendant  In  error,  B. 
J.  Lambert,  instituted  this  action  in  the  dis- 
trict court  of  Alfalfa  county,  Okl.,  for  the 
vacation  of  blocks  1,  2,  11,  12,  13,  14,  23,  24, 
25,  26,  35,  and  36,  and  certain  streets  and 
alleys,  in  the  town  of  Burlington,  Alfalfa 
county,  Okl.  Lambert  alleged  in  substance 
that  he  was  the  owner  and  proprietor  of  the 
blocks  above  named,  and  that  the  same  were 
a  part  of  the  original  town  of  Burlington, 
Okl. ;  that  a  plat  of  the  property,  properly 
certified  and  acknowledged,  was  duly  filed 
with  the  county  clerk  of  Woods  county,  Okl., 
in  1908,  and  was  duly  recorded  In  said  of- 
fice ;  that  upon  the  adoption  of  the  Constitu- 
tion of  the  state  of  Oklahoma  said  Woods 
county  was  divided,  and  the  said  town  of 
Burlington  became  a  part  of  Alfalfa  county; 
and  that  it  would  be  for  the  best  Interest 
and  benefit  of  all  persons  concerned  therein 
that  said  property  described  in  the  petition 
be  vacated.  The  trial  court  rendered  Judg- 
ment vacating  said  property,  as  prayed  for 
by  Lambert  In  his  petition,  from  which  Judg- 
ment the  town  of  Burlington  appealed  to  this 
court. 

It  is  admitted  by  all  parties  that  the  prop- 
erty owned  and  sought  to  be  vacated  by  Mr. 
Lambert  was  a  part  of  the  original  plat  of 
the  town  of  Burlington,  Okl.  The  evidence 
klso  established  the  fact  that  there  were 
mcmy  other  owners  of  lots  and  blocks  in  the 
town  site  of  Burlington,  as  shown  by  the 
plat,  and  that  these  other  owners  and  pro- 
prietors had  not  Joined  in  the  application  to 
the  district  court  for  the  vacation  of  the 
plat  Section  518,  Eev.  Laws  of  Oklahoma 
1910,  authorizes  alid  empowers  the  district 
court  of  the  state  to  vacate  any  town  or  any 
part  thereof  upon  application  made  by  the 
proprietors  of  such  town.  Section  519  pro- 
vides for  notice  of  the  application,  and  sec- 
tion 520  provides  for  the  hearing  and  order. 
Section  521  provides  the  manner  In  which  the 
plat  of  a  town  or  city  may  be  vacated  before 
sale  of  any  lots,  and  also  prescribes  the  pro- 
cedure tor  vacation  of  any  plat  of  any  town 
in  cases  where  some  of  the  lots  have  been 
sold.     Said  section  reads  as  follows: 

"521.  Vacation  of  Plats  Before  8ale$.  Any 
plat  of  any  town  or  city  or  additioi]  thereto  or 
any  subdivision  of  land  may  be  vacated  by  the 
proprietors  thereof  at  any  time  before  the  sale 
of  any  lots  therein  by  a  written  instrument  de- 
claring the  same  to  be  vacated,  duly  executed, 
acknowledged  or  proved  and  recorded  in  the 
same  office  with  the  plat  to  be  vacated ;  and  the 
executing  and  recording  of  such  writing  shall 
operate  to  destroy  the  force  and  efEect  of  the  re- 
cording of  the  plat  BO  vacated,  and  to  divest  all 
public  rights  in  the  streets,  alleys,  commons  and 
public  grounds,  laid  out  as  described  in  such 
plat.  And  in  cases  where  any  lots  have  been 
sold  the  plat  may  be  vacated  as  herein  provided 
by  all  the  ovners  of  lots  in  such  plat  joining 
in  the  execution  of  the  writing  aforesaid:  Pro- 
vided, that  this  section  shall  not  be  construed 
as  applying  to  any  of  the  territory  included 
within  the  limits  of  any  incorporated  city  or 
town  creat^l  and  organized  under  and  by  virtue 
of  a  special  act  of  the  Legislature." 
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Section  522,  which  provides  for  the  vacat- 
ing of  a  part  of  a  plat,  is  as  follows: 

"522.  Vacating  Part  of  Plat.  Any  part  of  a 
plat  may  be  vacated  under  the  provisions  and 
subject  to  the  conditions  of  this  article:  Pro- 
vided, that  such  vacation  does  not  abridge  or 
destroy  any  of  the  rights  and  privileges  of  other 
proprietors  in  said  plat ;  and  provided,  further, 
that  nothing  contained  in  this  article  shall  au- 
thorize the  closing  or  obstructing  of  any  public 
highways  laid  out  according  to  law." 

The  cases  of  William  J.  Scott  v.  Town  of 
Noble,  18  Okl.  409,  89  Pac.  1122,  and  Clark 
v.  Rain,  151  Pac.  692,  are  decisive  of  the  in- 
stant case.  Sections  95  to  99,  inclusive,  of 
article  3,  chapter  13,  Wilson's  Statutes  1893, 
are  identical  with  sections  518  to  522,  Inclu- 
sive, of  Rev.  Laws  of  Oklahoma  1910,  and  we 
believe  that  the  decisions  in  the  above-named 
cases  preclude  the  plaintiff  from  obtaining 
the  relief  awarded  him  by  the  district  court 
In  the  first-named  case  William  J.  Scott,  the 
owner  of  a  part  of  the  plat  of  the  town  of  No- 
ble, filed  an  action  in  the  district  court  of 
develand  county  for  the  vacation  of  the 
portion  of  the  town  embracing  the  lots  owned 
by  him,  whereon  he  had  resided  for  a  number 
of  years.  The  trial  court  sustained  a  demur- 
rer to  the  petltiim,  and  on  appeal  to  the  Su- 
preme Court  of  Oklahoraa.  Territory  the  ac- 
tion of  the  trial  court  was  sustained.  With 
reference  to  section  99,  which  is  the  same  as 
section  522,  Rev.  Laws  of  Oklahoma  1910, 
Cbief  Justice  Burford,  speaking  for  the 
court,  said: 

"This  is  the  only  section  that  it  can  be  rea- 
sonably claimed  gives  the  plaintiff  any  standing 
in  tliis  case.  What  are  the  provisions  and  con- 
ditions of  this  chapter  under  which  any  part  of 
a  plat  may  be  vacated?  All  the  various  pro- 
visions of  the  act  must  be  construed  together, 
so  as  to  give  each  force  and  make  it  effective 
for  some  purpose,  if  the  same  can  be  done  with- 
out doing  violence  to  the  language  used.  Sec- 
tion 96  makes  provisions  for  the  proprietor  or 
proprietors,  by  joining  in  a  petition  to  the  dis- 
trict court,  having  a  part  of  a  plat  vacated. 
Provision  having  been  made  for  vacating  a  por- 
tion of  a  plat  by  the  procedure  prescribed  in 
section  96,  it  would  be  unreasonable  and  con- 
trary to  the  rules  or  interpretation  to  hold  that 
the  provisions  of  section  99  refer  to  the  method 
or  procedure  already  provided  for  accomplish- 
ing the  same  result.  By  section  98  provision  is 
made  for  vacating  a  whole  plat,  a  whole  addi- 
tion, or  a  whole  subdivision  by  the  owners  all 
joining  in  a  writing  declaring  such  purpose  and 
recording  the  same.  But  no  provision  is  made 
in  this  section  for  vacating  a  part  of  a  plat. 
By  the  terms  of  section  99,  any  part  of  a  plat 
may  be  vacated  under  the  provisions  and  subject 
to  the  conditions  set  forth  in  the  chapter  relat- 
ing to  such  subject.  Hence  it  must  be  held  that 
the  only  method  prescribed  by  this  chapter  for 
vacating  a  part  of  a  plat  is  under  section  96,  by 
petition  to  the  district  court,  where  all  the 
owners  of  property  embraced  in  the  plat  join 
in  the  petition,  or,  under  section  99,  where  all 
the  owners  of  lots  embraced  in  the  pint  join 
in  executing  the  writing  by  which  they  declare 
the  plat  vacated.  There  is  no  provision  in  the 
statute  authorizing  one  owner  of  a  part  of  a 
town  to. have  the  same  declared  vacant  on  hit 
individual  petition." 

In  the  case  at  bar  It  was  not  claimed  that 
all  of  the  owners  of  the  lots  had  executed  the 
written  Instrument  vacating  the  plat,  as  was 


Beceesaiy  under  the  procedure  provided  in 
section  521,  and  Lambert,  the  plaintiff  in  the 
trial  court,  was  not  Joined  In  his  application 
to  the  district  court  for  the  vacation  of  said 
plat  by  the  other  owners  of  lots  and  blocks 
in  said  town  of  BurUngton. 

Hie  district  court  not  being  authorized  to 
vacate  a  part  of  the  plat  on  a  petition  of  only 
one  owner  of  a  part  of  the  lots  and  blocks 
included  in  the  plat,  the  Judgment  of  the  dis- 
trict court  in  this  cause  Is  reversed  and  re- 
manded, with  directions  to  the  trial  court  to 
dismiss  the  action.  All  the  Justices  concur, 
except  KAKE,  J.,  absent,  and  THACKER,  J., 
who  thinks  the  cases  of  Scott  v.  Town  of 
Noble  and  Clark  v.  Rain,  which  are  followed 
In  the  instant  case,  should  be  overruled,  dis- 
sents. 


EWERT  ▼.  COOPER.     (No.  8115.) 
(Supreme  Court  of  Oklahoma.     June  6,  1917.) 

(Svllabv*  iv  the  Court.) 

1.  Appeal  and  Errob  9=7261,  290— Rbvixw— 
Questions  Fbesented. 

This  court  will  not  consider  an  assignment 
of  error  predicated  upon  miscooduct  of  counsel 
in  making  an  alleged  improper  statement  in 
the  presence  of  the  jury,  where  it  appears  that 
the  trial  court  was  neither  requested  to  with- 
dtaw  the  statement  nor  instruct  the  jury  not 
to  consider  the  same,  and  the  matter  was  not 
presented  by  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1500,  1674,  1675.] 

2.  Appeal  and  Erbob  ®=237(5)— Pbksenta- 

TION  OF  GBOTJNDS  OP  REVIEW  IN  COORT  BK- 

LOW — N'ecessitt. 
Where  the  complaining  party  has  failed  to 
demur  to  the  evidence  or  move  for  a  directed 
verdict,  the  question  of  the  sufficiency  of  such 
evidence  to  sustain  a  verdict  is  not  properly  re- 
viewable on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1302.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Garvin  County ; 
F.  B.  Swank,  Judge. 

Action  by  Garland  F.  Cooper  agninst  Jona- 
than J.  Ewert  There  .was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  L.  McArthur,  of  Lindsay,  and  Thomp- 
son, Patterson  &  Farmer,  of  Pauls  Valley,  for 
plaintiff  in  error.  Albert  Rennie,  of  Pauls 
Valley,  for  defendant  in  error. 

BLEAKMORE,  C.  This  Is  an  acUon  com- 
menced in  the  district  court  of  Garvin  county 
by  Garland  F.  Cooper,  plaintiff,  against  Jon- 
athan J.  Ewert,  defendant,  seeking  recovery 
of  damages  alleged  to  have  resulted  from  the 
taking  by  plaintiff  of  a  poison  carelessly  and 
negligently  sold  and  delivered  to  him  by  de- 
fendant, a  druggist,  instead  of  a  medicine  in- 
dicated by  the  prescription  of  a  physician 
presented  to  defendant  to  be  compounded  in 
the  regular  course  of  business.  Upon  trial 
to  a  Jury,  plaintiff  recovered  Judgment  in  the 
Stun  of  $825.    Defendant  has  appealed,  and 
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osslgns  as  error  tbe  following:  (1)  Errors 
of  law  occurring  at  the  trial ;  (2)  the  verdict 
is  not  sustained  by  tbe  evidence  and  is  con- 
trary to  law;  and  (3)  excessive  damages  ap- 
parently awarded  under  the  influence  of  paa- 
8ioo  and  prejudice. 

[1]  1.  Under  his  first  assignment  defend- 
ant urges  error  on  the  part  of  the  trial  court 
in  permitting  counsel  for  plaintiff  to  refer  to 
the  pecuniary  resources  of  defendant  Sudi 
reference  was  made  during  the  cross-exam- 
ination of  defendant,  a  witness  in  his  own  be- 
half, as  follows: 

"Q.  What  sized  store  building  do  you  use  up 
there?  A.  Ono  hundred  feet.  Q.  And  it  is 
occupied  with  drugs  and  merchandise  from  the 
front  to  the  rear?  A.  Yes,  sir.  Q.  Tou  have  a 
large  stock  of  drugs  and  merchandise,  have  you, 
there?    A.  Well,  a  fair-sized  one. 

"Mr.  Patterson:  Objected  to  as  incompetent, 
irrelevant,  and  immaterial 

"Hie  Court:    Sustained. 

"Mr.  Rennie:  It  is  our  purpose  to  show  he 
is  in  comfortable  circumstances  and  able  to  re- 
spond to  a  judgment  that  wiU  be  commensurate 
with  thef  damages  this  boy  has  suatainod. 
(Which  objection  is  by  the  court  sustained,  to 
which  action  of  the  court  the  plaintiff  excepts, 
and  which  exception  is  by  the  court  allowed.) 

"Mr.  Patterson:  We  except  to  the  inference 
of  ooansd  as  to  ihe  wealth  of  thU  young  hoy." 

It  seems  clear  that  the  sole  ground  of  com- 
plaint in  this  respect  is  founded  on  the  mis- 
conduct of  counsel  for  plaintiff,  and  not  upon 
any  action  of  the  court  Such  misconduct  was 
not  presented  to  the  court  below  by  motion 
for  new  trial,  and  therefore  .will  not  be  con- 
sidered npon  review  by  this  court.  Woods 
County  Bank  v.  Benslng,  19  Oxl.  257,  91  Pac. 
842.  And,  again,  defendant  did  not  request 
the  court  to  withdraw  such  statement  of 
counsel,  or  to  instruct  the  Jury  not  to  con- 
sider the  same;  such  request  being  a  pre- 
requisite to  consideration  of  the  alleged  er- 
ror here.  St  L.,  I.  M.  &  S.  R.  Co.  v.  O'Con- 
nor, 43  Okl.  268,  142  Pac.  1111. 

[2]  2.  Defendant  failed  to  demur  to  the 
evidence  or  move  for  a  directed  verdict; 
and  therefore  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  and 
Judgment  is  not  properly  presented,  and  may 
not  be  considered  on  appeal.  Barnes  v.  Uni- 
versal^ Tire  Protector  Co.,  165  Pac.  176  (No. 
6356,  not  yet  officially  reported);  Muskogee 
Electrical  Traction  Co.  v.  Beed,  35  OkL  334, 
130  Pac.  157;  Bunk  of  Cherokee  v.  Sneary, 
46  Okl.  186,  148  Pac.  157;  Reed  v.  Scott,  151 
Pac.  484;    Oaks  v.  Samples,  157  Pac.  739. 

3.  The  defendant  having  permitted  the  is- 
sues Joined  to  be  submitted  to  the  Jury  upon 
the  evidence  without  objection  or  exception, 
the  verdict,  on  review  in  this  court,  is  con- 
clusive, so  f^  as  such  evidence  is  concerned, 
except  as  to  "excessive  damages,  appearing 
to  have  been  given  under  the  influence  of 
passion  and  prejudice."  Muskogee  Electrical 
Traction  Co.  v.  Reed,  supra. 

4.  A  careful  examination  of  the  entire  rec- 
ord falls  to  disclose  that  the  verdict  is  ex- 


cessive under  the  evidence,  or  was  given  un- 
der the  influence  of  passion  and  prejudice. 

"Appellate  courts  should  sparingly  exercise 
the  power  of  granting  new  trials  on  the  ground 
of  excessive  damages,  and  only  when  it  appears 
that  the  verdict  is  so  excessive  as  per  se  to  in- 
dicate passion  or  prejudice."  Choctaw,  O.  & 
G.  B.  Co.  V.  Burgess,  21  Okl.  653,  97  Pac  271. 

Tbe  Judgment  Is  therefore  afiirmed. 
PER  CURIAM.    Adopted  in  whole. 


UNITED  STATES  SUPPLY  CO.  et  aL  v.  GIL- 
LESPIE.   (No.  8143.) 
(Supreme  Court  of  Oklahoma.     May  22,  1917.) 

(ByXlabu*  hy  tlf  Court.) 

1.  Pbopebtt  ^=»9  —  Pbkstjmptions  —  Owneb- 

SHIP. 

A  presumption  of  ownership,  in  tbe  absence 
of  evidence  to  the  contraiy,  arises  from  the  pos- 
session of  personal  property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  78.] 

2.  Tboveb  awd  Conversion  <S=»16— Actions— 
sufficienct. 

Actual  possession  of  such  property  at  the 
time  of  a  conversion  thereof  is  sufficient  evidence 
of  title  to  enable  the  possessor  to  maintain  an 
action  in  damages  for  conversion  against  a  mere 
stranger  to  the  property. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Ont.  Dig.  §§  119-147.] 

CJommissloners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Pawnee  County ; 
Ck>nn  Linn,  Judge. 

Action  by  R.  G.  Gillespie  against  the  United 
States  Supply  Company,  a  copartnership,  and 
Jacob  Blocb,  B.  M.  Bloch,  and  C.  0.  Blair, 
copartners  doing  business  as  the  United 
States  Supply  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Modified  and  affirmed. 

Blake  &  Haslett,  of  Tulsa,  for  plaintiffs 
in  error.  McNeiir&  McNeill,  of  Pawnee,  for 
defendant  In  error. 

BLEAKMORE,  C.  This  Is  an  action  for 
damages  commenced  in  the  district  court  of 
Pawnee  county  on  June  16,  1914,  by  the  de- 
fendant in  error  as  plaintiff  against  the  plain- 
tUfs  in  error  as  defendants,  for  the  unlawful 
conversion  of  2,5(X)  feet  of  6%"  oil  well  cas- 
ing. Defendants  answered  separately  by  way 
of  general  denial.  There  was  trial  to  a  Jury, 
resulting  in  Judgment  for  plaintiff  in  the  sum 
of  $1,208.75,  and  defendants  have  appealed. 

Defendants  here  urge  that  the  evidence  Is 
insufficient  to  sustain  the  Judgment,  for  tbe 
reason  that  it  "wholly  failed  to  show  that 
plaintiff  was  the  owner  of  the  property  al- 
leged to  have  been  converted,  either  by  vir- 
tue of  general  ownership  or  any  ^>ecial  own- 
ership." The  evidence  in  this  regard  is  that 
of  a  witness  Frank  Neely,  who  testified  tliat 
he  was,  and  for  the  past  18  years  had  been, 
superintendent  for  the  plaintiff,  an  oil  pro- 
ducer ;  that  he  purchased  a  great  many  sup- 
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piles,  but  the  casing  as  a  general  rule  was 
bought  through  the  office  In  carload  lots; 
that  as  superintendent  for  plaintiff  be  had 
possession  of  the  casing  in  question,  having 
used  the  same  In  the  drilling  of  wells  In 
Creek  county ;  that  In  April,  1913,  the  wells 
being  dry,  such  casing  was  withdrawn,  piled, 
and  left  on  the  lease  near  the  drilling  rig  at 
a  point  about  six  miles  from  the  town  of 
Mounds;  that  he  was  absent  from  the  prem- 
ises and  the  state  of  Oklahoma  from  that 
time  until  the  following  September,  when 
he  retTirned ;  that  the  casing  was  then  gone, 
having  been  taken  without  his  li3iowledg« 
or  consent.  By  further  evidence  it  was 
shown  that  the  casing  was  removed  from  the 
premises,  placed  aboard  a  railway  car,  and 
transported  to  Cleveland,  Okl.,  where  the 
freight  thereon  was  paid  by  one  of  the  de- 
fendants and  the  properly  taken  into  their 
possession.  The  evidence  of  defendants  con- 
sisted In  a  mere  denial  of  the  receipt  or  con- 
version of  the  casing  in  question. 

[1,  t]  By  this  evidence  It  Is  clearly  es- 
tablished that  plaintiff,  for  a  considerable 
period,  had  exercised  the  right  of  dominion 
over,  and  at  the  time  x>t  its  taking  was  in 
actual  possession  of,  the  property  in  question, 
from  which,  in  the  absence  of  any  evidence 
to  the  contrary,  a  presumption  of  the  plain- 
tUTs  ownership  thereof  arises,  and  may  proj^ 
erly  be  Indulged. 

"A  rebutta.ble  presumption  of  ownership, 
which,  in  the  absence  of  evidence  to  the  contra- 
ry, the  law  nssnmes  to  be  correct,  arises  from 
the  possession  of  real  or  personal  property." 
16  Cyc.  1074. 

"  'Men  generally  own  the  property  they  pos- 
sess.' In  certain  connections,  therefore,  posses-' 
sion  of  either  real  or  personal  property  will  be 
assumed  to  indicate  the  owner."  ChamUte- 
layne's  Modern  Law  of  Evidence,  {  1192. 

"Actual  possession  of  a  chattel  at  the  time  of 
a  conversion  thereof  will  sustain  trover,  except 
as  to  the  true  owner  or  one  claiming  under  him. 
•     •     * "    3S  Cyc  2046.    • 

In  CofBn  t.  Anderson,  4  Blackf.  and.)  395 
it  Is  held: 

"The  bona  fide  possession  of  goods  gives  a 
sufficient  property  to  the  possessor  to  enable  him 
to  maiutam  an  action  of  trover  for  them  against 
a  wrongdoer." 

In  Vlnlng  v.  Baker,  53  Me.  544,  It  is  held : 

"Possession  Is  prima  facie  evidence  of  title  to 
personal  property.  Plaintiffs  in  possession  may 
maintain  trover  against  all  persons  wrongfully 
interfering  with  their  possession." 

In  Stockbridge  et  al.  v.  Crockett,  15  Tex. 
Civ.  App.  69,  38  S.  W.  401,  It  Is  held: 

"Actual  possession  of  chattels  is  snfficient 
proof  of  title  to  enable  the  possessor  to  sue  a 
mere  trespasser  for  conversion." 

See,  also.  Bank  t.  Brown,  85  Tex.  80,  23 
S.  W.  862. 

In  Stitt  et  al.  t.  Namakan  Lumber  Co.,  95 
Minn.  91. 103  N.  W.  707,  it  is  held : 

"Bare  possession  of  personal  property,  though 
wrongfully  obtained,  is  sufficient  to  enable  the 
party  enjoying  it  to  maintain  replevin  or  trover 
against  a  mere  stranger  to  the  property,  who 
talces  it  from  him." 


In  Marcy  ▼.  Parker,  78  Vt  73,  68  AtL  19 
It  Is  held: 

"A  person  having  actual  possession  of  chattels 
has  sufficient  title  thereto  to  enable  him  to  main- 
tain trover  against  a  stranger  for  their  conver- 
sion." 

In  Jones  v.  Sinclair,  2  N.  H.  319,  9  Am. 
Dec.   75,  it  U  held: 

"Possession  and  the  exercise  of  acts  of  owner- 
ship are  sufficient  evidence  of  titles  prima  facte, 
to  maintain  trover." 

In  Goodwin  v.  Oarr,  8  Oal.  616,  it  is  held : 
"Possession  of  personal  property  is  prima  fa- 
cie evidence  of  ownership.     The  possession  of 
the  servant  is  the  possession  of  the  master." 

It  is  shown  by  the  answers  to  special  In- 
terrogatories submitted  to  the  Jury  that.  In 
fixing  the  compensation  for  time  and  money 
expended  In  pursuit  of  the  property  con- 
verted, plaintiff  was  awarded  $50  as  at* 
torney'a  fees,  and  this  amount  is  included  in 
the  judgment.  Such  attorney's  f^es,  it  ap- 
pears, were  paid  in  connectioir  with  the  prose- 
cution of  the  present  action  for  damages, 
and  therefore  are  not  recoverable  as  compen- 
sation for  money  properly  expended  in  pur- 
suit of  the  property.  Section  2875.  B.  I<. 
1910,  does  not  contemplate  recovery  of  at- 
torney's fees  as  compensatory  damages,  or 
as  cosTs.  Fitch  v.  Qreen,  39  OkL  18,  134 
Pac.  34;  Day  v.  Woodworth,  13  How.  363, 
14  h.  Ed.  181;  Howell  ▼.  Scoggins,  48  CaL 
355;  Fairbanks  v.  Witter,  18  Wis.  301,  86 
Am.  Dea  765;  Barnard  v.  Poor,  21  Pick. 
(Mass.)  378;  Lincoln  v.  S.  &  S.  By.  Co.,  23 
Wend.  (N.  Y.)  425;  Hicks  v.  Foster,  13  BarU 
(N.  Y.)  663;  Falk  v.  Waterman,  49  Oal.  224; 
Earl  V.  Tupper,  45  Vt  275;  Landa  v.  Obert, 
45  Tex.  539 ;  Jandt  v.  South.  2  Dak.  46. 

We  have  examined  the  instructions  given, 
and  find  that  they  fairly  state  the  law  of 
the  case.  The  evidence  is  Amply  sufficient 
to  sustain  the  Judgment  In  all  respects,  save 
as  above  Indicated,  to  which  extent  it  should 
be  modified,  by  deducting  therefrom  the  suok 
of  $50  BO  erroneously  awarded  as  nttomeys* 
fees,  and,  as  modified,  affirmed.  The  costs 
of  appeal  should  be  equally  divided  betwejen 
the  parties,  Fltcb  t.  Green,  supra. 

PEB  CUBIAM.    Adopted  In  whole. 


($4  Okl.  71) 
CBAVENS  et  al.  v.  AMOS  et  bL  (No.  6843.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(Byllabui  By  the  Court.) 

iNniAHs  <S=»22— Indian  liAWDS-OcoxiPTiHO 
Claimants— Rights  of. 
The  provisions  of  the  Occupying  Claimants 
article  of  Code  of  Civil  Procedure,  c.  QO,  art. 
15  (Rev.  Laws  1910,  M  4933-4939),  for  securing 
compensation  for  valuable  and  permanent  im- 
provements made  and  taxes  paid  by  an  occupy- 
ing claimant,  upon  lands  allotted  to  a  deceased 
allottee  of  Uie  Five  CivUized  Tribes,  cannot  ba 
enforced  against  the  owners  who  are  full-blood 
Indian  heirs  of  the  allottee,  and  who,  under  fed- 
eral laws,  cannot  convey  their  interest  therein 


4ts»For  otber  caaei  lee  rwme  toplo  and  KBY-NUHBBR  In  aU  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


OkL) 


CRAVENS  ▼.  AHOS 


141 


without  the  approval  of  the  court  having  juri»- 
diction  of  the  settlement  of  the  estate  of  the  de- 
ceased allottee. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  47.] 

Error  from  District  C!ourt,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Ejectment  by  Hickman  Amos,  a  minor,  by 
bis  legal  guardians,  Allen  W.  James,  and 
others,  against  John  J.  Cravens  and  others. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Kyle  ft  Newman,  of  Durant,  for  plaintiffs 
in  error.  McPherren  &  Cochran,  of  Durant, 
for  defendants  in  error. 

HILEY,  J.  This  was  an  action  of  eject- 
ment brought  by  d^endants  In  error,  who 
were  plain dfTs  in  the  court  below,  against  the 
plaintiffs  in  error,  defendants  in  the  court  be- 
low, to  recover  the  possession  of  certain 
.  lands  situate  in  Bryan  county,  resulting  in 
final  Judgment  in  favor  of  the  plaintiffs. 

The  defendants  below  thereupon  attempted 
to  invoke  the  benefit  of  the  Occupying  Claim- 
ants article  of  Code  of  Civil  Procedure,  c.  60, 
art  15,  Rev.  Laws  1910,  for  the  full  value  of 
lasting  and  valuable  improvements  made  on 
tbe  lands  by  them  as  occupying  claimants 
and  for  all  taxes  paid  thereon  by  them. 

At  the  trial,  on  the  day  set,  the  court  be- 
low held  that  tbe  defendants  were  not  en- 
titled to  the  benefit  of  that  article,  and  ren- 
dered final  judgment  dismissing  their  claim. 
To  review  this  action  of  the  court  this  pro- 
ceeding In  error  is  prosecuted. 

It  {ippeais  that  the  land  was  a  part  of  that 
allotted  to  or  In  the  right  of  Mary  Hotubbi, 
a  duly  enrolled  full-blood  Choctaw  Indian. 
She  died,  but  whether  before  or  after  the 
lands  were  selected  and  designated  as  an  al- 
lotment la  not  made  to  definitely  appear  by 
the  record  before  us.  The  plaintiffs  in  error 
purchased  tbe  lands  from  certain  persons 
claiming  to  be,  and  who  they  believed  in 
Kood  faith  were,  the  heirs  at  law  of  the  said 
Mary  Hotubbi,  and  who  conveyed  the  same 
to  them  by  warranty  deed.  They  entered  In- 
to possession  under  this  deed,  and  thereafter 
made  the  improvements  and  iiaid  the  taxes 
for  which  they  seek  compensation.  The  de-' 
fendants  in  error  are  all  full-blood  Choctaw 
Indians,  duly  enrolled  as  such.  They  were 
adjudged  the  true  and  lawful  heirs  of  tbe 
allottee,  and  as  such  the  owners  of  tbe  land, 
and  at  all  times  subsequent  to  tbe  death  of 
Mary  Hotubbi  entitled  to  the  immediate  pos- 
session thereof. 

One  of  the  grotmds  upon  which  the  court 
below  denied  to  the  plaintiffs  In  error  com- 
pensation for  tbe  improvements  made  and 
taxes  paid  was  that  the  Occupying  Claimants 
a.xtlcle  could  not  be  enforced  against  tbe  suc- 
cessful plaintiffs  in  ejectment  in  this  case, 
tbey  being  full-blood  Indian  heirs  of  the  al- 
lottee. We  think  the  ruling  of  the  trial 
court  was  correct. 


It  Is.  Immaterial  whether  tbe  land  was  se- 
lected and  designated  as  the  allotment  befort> 
or  after  tbe  death  of  Mary  Hotubbi,  or  wheth- 
er, if  allotted  before  her  death,  the  same 
was  designated  as  tbe  homestead,  since  in  ei- 
ther case  under  the  decisions  of  this  court  in 
Brader  v.  James,  164  Pac.  560,  and  Moffett  v. 
Conley,  163  Pac.  118,  subsequent  to  the  pas- 
sage of  the  act  ot  April  26,  1006  (34  Stat  L. 
137,  c.  1876),  conveyances  by  the  full-blood 
Indian  heirs  of  their  interests  in  the  land 
were  subject  to  the  approval  of  the  Secretary 
of  the  Interior,  and  subsequent  to  the  passage 
of  the  act  of  May  27,  1908  (35  Stat  L.  312, 
c.  199),  subject  to  tbe  approval  of  tbe  court 
having  Jurisdiction  of  the  settlement  of  the 
estate  of  tbe  deceased  allottee. 

In  Marcy  v.  Board  of  County  Commission- 
ers  of  Seminole  County,  45  Okl.  1,  144  Pac. 
611,  this  court  further  held  that,  where  tbe 
conveyance  of  the  interest  of  any  full-blood 
Indian  heir  in  land  allotted  to  an  allottee  of 
tbe  Five  CiTilized  Tribes  is  not  valid,  un- 
less npproved  by  the  court  having  Jurisdic 
tlon  of  the  settlement  of  the  estate  of  the  de- 
ceased allottee,  such  land  is  restricted  within 
the  meaning  of  section  4  of  the  act  of  May 
27,  1008,  providing  that  land  upon  which  re- 
strictions have  been  removed  shall  be  subject 
to  taxation  and  all  other  civil  burdens  as 
though  It  were  the  property  of  other  per- 
sons not  allottees  of  the  Five  Civilized  Tribes. 
It  follows  that  such  land  Is  also  restricted 
within  the  meaning  and  intent  of  section  b 
of  that  act,  which  provides: 

"That  any  attempted  alienation  or  incum- 
brance by  deed,  mortgage,  contract  to  sell,  power 
of  attorney,  or  other  instrument  or  method  of 
incumbering  real  estate,  made  before  or  after 
the  approval  of  this  act,  which  affects  the  tide 
of  the  land  allotted  to  allottees  of  tbe  Five  Civ- 
ilized Tribes  prior  to  removal  of  restrictions 
therefrom,  •  •  *  ghail  be  absolutely  null 
and  void." 

We  think  the  enforcement  of  the  Occupy- 
ing Claimants  article  is  a  method  of  Incum- 
bering real  estate  within  the  meaning  of  tbe 
section  just  quoted.  Section  4935,  Rev.  Iiaws 
1910,  provides  for  assessing  tbe  actual  value 
of  Improvements  on  the  date  of  tbe  assess- 
ment, the  rental  value  of  tbe  premises  from 
tbe  date  of  the  summons  to  tbe  date  of  the 
appraisement,  and  tbe  actual  value  of  tbe 
land  without  improvements.  Section  4087 
provides  that.  If  the  value  of  the  improve- 
ments so  found  exceeds  the  value  of  tbe 
rents,  damages  and  waste,  then  the  court 
shall  enter  Judgment  that  the  successful 
claimant  pay  to  the  clerk  of  the  court  for 
the  use  of  the  occupying  claimant  the  full 
amount  of  the  excess  of  the  value  of  tbe  Im- 
provements over  the  value  of  the  rents,  dam- 
ages, and  waste  before  tbe  writ  of  ouster 
shall  issue.  Section  4938  provides  that  tbe 
successful  claimant  may  elect  to  receive  the 
value  of  tbe  land  without  Improvements,  to 
be  paid  by  occupying  claimant  within  sucb 
reasonable  time  as  tbe  court  may  allow,  and 
further  provides  that,  If  be  shall  tender  a 
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general  warranty  deed  of  tbe  land  conveying 
bis  title  Ttlthln  the  time  allowed  by  the  court 
for  the  payment  of  the  money,  and  If  the  oc- 
cupying claimant  should  refuse  or  neglect  to 
pay  said  money  within  the  time  limited,  thai 
that  he  may  hare  writ  of  possession. 

Manifestly  the  plaintiffs  below  could  not 
avail  themselves  of  any  benefit  of  section 
1939,  since  a  general  warranty  deed  executed 
by  them  would  not  convey  their  title.  The 
act  of  Congress  provides  that  such  convey- 
ance Is  void  unless  approved  by  the  proper 
court.  Under  section  4837  the  claimant  can 
be  kept  out  of  possession  until  the  claim  for 
Improvements  and  taxes  is  paid.  If  the 
claimant  should  never  be  able  to  pay  the 
amount,  his  right  to  possession  and  enjoy- 
ment of  his  title  would  be  permanently  de- 
nied. In  considering  the  effect  of  very  sim- 
ilar statutes,  the  Supreme  Court  of  Kansas, 
In  Maynes  v.  Veale,  20  Kan.  374,  said: 

"A  continued  hostile  possession  would  vir- 
taally  deny  title  to  the  plaintiff;  and  a  tem- 
porary hostile  possession  would  embarrass  tbe 
exercise  of  that  title." 

In  that  case  the  benefit  of  the  occupying 
claimant  statute  was  denied  as  against  an 
Indian  owner  of  land  held  under  treaty  stip- 
ulations which  provided  that  the  land  should 
be  exempt  from  levy,  taxation,  or  sale,  and 
should  be  alienable  in  fee,  or  leased,  or  oth- 
erwise disposed  of  only  to  the  United  States, 
or  to  persons  then  being  members  of  the  Pot- 
tawatomie Tribe  and  of  Indian  blood,  with 
the  permission  of  the  President,  and  under 
such  regulations  as  the  Secretary  of  the  In- 
terior should  direct.  We  do  not  believe  that 
any  construction  can  be  given  the  Occupying 
Claimants  article  whldi  would  give  It  any 
force  or  effect  without  In  effect  nullifying  the 
restrictions  Imposed  by  Congress  on  the  land. 
Tbe  acts  of  Congress  on  the  subject  are,  of 
course,  paramount,  and  conflicting  state  stat- 
utes must  give  way.  Walker  v.  Brown,  43 
Okl.  144,  141  Pat  681. 

The  Judgment  Is  affirmed.  All  the  Justices 
concur  except  HARDY,  BRETT,  and  RAIN- 
Eil,  33.,  who  concur  In  the  conclusicxi,  and 
KANE,  J.,  absent 


O'QUINN  et  al.  v.  JOINER  et  al.    (No.  7380.) 
(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(SyUabut  ly  the  Court.) 

1.  Indians  <s=9l3  — Indian  Lands  — Rights 
OF  Choctaw. 
Section  11  of  the  act  of  July  1,  1902  (32 
Stat  641,  c.  1362),  gives  to  a  duly  enn>lled 
member  of  the  Choctaw  Nation  a  preference 
right  to  file  land  of  such  nation  where  his  im- 
provements are  located,  and  section  71  of  said 
statute  allows  such  Indian  nine  months  from 
the  date  of  an  adverse  filing  on  such  land  in 
which  to  contest  such  filing.  These  rights  can- 
not be  denied  or  destroyed  by  the  issuance  of  a 
certificate  of  allotment  on  such  adversary  filing 
prior  to  the  expiration  of  the  time  given  to  the 


owner  of  the  improvements  in  whidi  to  file  con- 
test 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  S  30.] 

2.  Indians   ^=»13— Indian    Lands— Certifi- 
cates. 

An  allotment  certificate  regularly  issued  un- 
der the  act  of  July  1,  1902,  conveys  an  equitaUe 
title  to  tbe  allottee  which  may  in  due  time  ripen 
into  a  legal  title  by  the  issuing  and  delivery  of 
patent 

[ICd.  Note. — For  other  cases,  see  Indians,  Cent 
Dig.  I  30.] 

3.  Indians  €=sl3  —  Indian  Lands  —  Aixox- 

HENT  CEBTlnCATES. 

The  provision  of  section  23,  Act  of  July  1, 
1902,  that  "allotment  certificate  issued  by  the 
Commission  to  the  Five  Civilized  Tribes  shall 
be  conclusive  evidence  of  the  right  of  any  al- 
lottee to  tbe  tract  of  land  described  therein" 
must  be  interpreted  to  mean  a  certificate  regu- 
larly issued,  and  cannot  'be  so  construed  as  to 
declare  tliat  a  certificate  prematurely  issued 
furnishes  such  conclusive  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Indians,  Crat 
Dig.  S  30.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Stephens  County ; 
Frank  M.  Bailey,  Judge. 

Action  by  C.  M.  Joiner  and  another  against 
Thomas  M.  O'Quinn  and  another.  There  was 
a  Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed,  with  directions. 

WomAck  si  Brown,  of  Duncan,  and  Stoart, 
Cruce  &  Cruce,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  H.  A.  Ledbetter  and  F.  M. 
Adams,  both  of  Ardmore,  for  defendants  in 
error. 

OALBBAITH,  C.  This  action  In  ejectment 
and  to  quiet  title  to  the  northwest  quarter  of 
the  southwest  quarter  of  the  southwest  qnar- 
ter  and  tbe  south  one-half  of  the  southwest 
quarter  of  tbe  southwest  quarter  of  section 
16,  township  2  north,  range  7  east,  located  In 
Stephens  cotmty,  Okl.,  alleged  to  have  been 
a  part  of  the  surplus  allotment  of  WlUlam 
Willis,  a  deceased  Choctaw  Indian,  allotted 
in  Ills  name  by  the  administrator,  was  com- 
mmced  by  the  defendants  in  error,  claiming 
the  same  under  a  warranty  deed  from  the 
sole  surviving  heir  of  the  allottee.  The  plain- 
tiffs In  error,  who  were  the  defendants  In  the 
trial  court,  answered  by  setting  up  their 
claim  of  title,  being  the  possession  and  occu- 
pancy of  the  land,  and  the  ownership  of  the 
improvements  thereon  by  O'Quinn  at  the  time 
of  its  selection  by  the  administrator,  the  con- 
test of  the  filing  on  behalf  of  Willis  to  a  suc- 
cessful termination,  and  the  issuance  of  the 
allotment  certificate,  and  a  patent  for  the 
land  to  Thomas  M.  O'Quinn,  by  the  principal 
chiefs  of  the  Indian  nations,  and  the  approv- 
al thereof  by  the  Secretary  of  the  Interior^ 
and  the  conveyance  of  the  premises  to  the  co- 
defendant  ThompsML  The  reply  filed  denied, 
the  authority  of  the  Commission  to  the  Five 
Civilized  Tribes  to  permit  O'Quinn  to  file  a 
contest  against  the  allotment  in  the  name  of 
Willis,  for  the  reason  that  the  land  at  that 
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time  bad  been  allotted,  and  the  allotment 
certificate  Issued  was  outstanding  and  had 
not  been  canceled  by  the  Judgment  of  a  com- 
petent court;  that  therefore  the  action  of 
the  Commissioner  in  permitting  the  contest 
to  be  filed  was  without  authority  of  law.  The 
cause  was  tried  to  the  court  upon  the  issues 
made  by  the  pleadings,  and  judgment  ren- 
dered for  defendants  in  error  for  the  posses- 
sion of  the  land  and  quieting  title  in  them. 
To  review  that  judgment  the  defendants  in 
the  trial  court,  as  plaintiffs  in  error,  have 
prosecuted  an  appeal  to  this  court  by  peti- 
tion in  error  and  case-made. 

There  are  a  number  of  assignments  of  er- 
ror set  out  in  the  petition  in  error,  but  all 
are  waived  except  one,  namely,  that  the  judg- 
ment of  the  trial  court  was  and  is  contrary 
to  law.  This  assignment  is  all  that  it  will 
be  necessary  to  consider  in  the  determination 
of  this  cause. 

The  facts  are  unusual,  but  there  is  very  lit- 
tle, if  any,  controversy  about  them.  It  Is  ad- 
mitted that  both  William  Willis  and  Thomas 
M.  O'Qulnn  were  duly  enrolled  members  of 
the  Chickasaw  Nation,  and  entitled  to  an  al- 
lotment of  the  lands  of  that  nation ;  that  the 
land  involved  in  this  action  was  in  the  pos- 
sessicm  of  O'Quinn  on  January  19,  1905,  and 
that  he  owned  the  improvements  thereon,  and 
had  been  in  the  quiet  and  peaceable  posses- 
sion thereof  for  years  prior  to  that  time,  and 
that  his  possession  was  continuous  and  un- 
interrupted; that  on  January  19,  1905,  Wil- 
liam J.  Gassidy,  the  administrator  of  the  es- 
tate of  William  Willis,  deceased,  filed  the 
land  as  a  part  of  the  allotment  of  Willis,  un- 
der section  22  of  the  act  of  July  1,  1902,  and 
that  an  allotment  certificate  was  issued  in 
the  name  of  Willis  April  28,  1905;  that  on 
May  8,  1905,  the  father' of  O'Quinn  appeared 
at  the  land  office  and  made  application  to  file 
the  land  for  his  minor  son,  Thomas  M. 
O'Quinn ;  that  this  filing  was  rejected  be- 
cause the  land  had  been  filed  upon  by  the  ad- 
ministrator of  WilUs;  that  O'Quinn  on  that 
day  instituted  a  contest'  against  WUlis'  filing ; 
that  the  application  of  Thomas  M.  O'Quinn 
was  then  pending  before  the  Secretary  of  the 
Interior  for  identification  as  a  Mississippi 
Choctaw,  and  on  account  of  this  fact  the 
Commissioner  ordered  that  no  action  be  tak- 
en on  the  contest  until  the  contestant  was 
identified;  that  on  June  27,  1906,  O'Qninn 
was  duly  identified  as  a  Mississippi  Choctaw, 
and  the  contest  was  set  for  hearing  on  Au- 
gust 13,  1906;  that  notice  of  the  hearing  was 
given  and  proof  of  service  filed;  that  on  Au- 
gust 13,  1906,  the  parties  appeared,  and  by 
agreement  the  hearing  of  the  contest  was 
continued  until  October  4,  1906,  and  that  on 
that  day  the  hearing  was  continued  until  Oc- 
tober 6,  1906;  that  on  October  6,  1906,  the 
parties  appeared,  and  by  agreement  contin- 
ued the  contest  until  November  6,  1906,  on 
wUch  day  the  contest  was  again  continued 
until  December  6th;  that  on  December  6, 
1906,    the   parties   appeared,   and   it   being 


shown  that  Cassldy,  the  administrator,  had 
been  discharged  prior  to  the  service  of  the 
notice  of  contest  upon  him,  the  hearing  was 
continued  until  February  5,  1007;  that  on 
December  29,  1906,  the  contestant's  motion  to 
amend  his  complaint  by  substituting  the 
name  of  J.  W.  Anderson  as  administrator  of 
William  Willis,  deceased,  was  granted,  and 
the  petition  amended  accordingly;-  that  on 
April  13,  1007,  the  Secretary  of  the  Interior 
ordered  the  name  of  Thomas  M.  O'Quinn 
stricken  from  the  roll  of  citizens  by  blood, 
this  action  having  been  taken  without  notice 
or  hearing,  and  the  contest  case  was  dismiss- 
ed, and  the  land  in  controversy  was  held  to 
be  a  part  of  the  allotment  of  WilUam  WUlis, 
deceased;  that  on  February  20,  1908,  Em- 
mett  Anderson,  the  sole  and  only  heir  of  Wil- 
liam Willis,  deceased,  conveyed  the  land  to 
Joiner  and  Wolverton  by  warranty  deed,  'and 
on  the  5th  day  of  October,  1909,  Emmett  An- 
derson, Joined  by  his  wife,  made  a  second 
deed  for  the  land  to  the  grantor  named  in  the 
first  deed;  that  on  March  1, 1909,  the  name  of 
Thomas  M.  O'Quinn  having  been  restored  to 
the  final  rolls  of  citizens  by  blood  by  order 
of  the  Interior  Department,  under  date  of 
February  20,  1909,  the  contest  case  was  re- 
opened, and  the  contest  was  ordered  to  be 
heard  upon  its  merits  at  the  time  and  place 
to  be  fixed  by  the  Commissioner;  that  on  Sep- 
tember 22, 1900,  the  contest  was  set  for  hear- 
ing on  October  27,  1909,  at  Chickasha ;  that 
on  October  27,  1009,  the  contest  was  tried 
and  taken  under  advisement,  and  that  on  No- 
vember 19,  1900,  a  stipulation  for  an  agreed 
judgment  was  signed  by  counsel  and  filed 
with  the  contest  offlclal,  under  which  a  judg- 
ment was  entered  awarding  the  land  in  con- 
troversy to  Thomas  M.  O'Quinn,  and  that 
thereafter  the  allottnent  certificate  was  duly 
issiied,  and  later  a  patent  was  Issued  and  de- 
livered to  O'Quinn  for  the  land,  and  that  the 
stipulation  for  Judgment  under  which  the 
land  in  controversy  was  awarded  to  Thomas 
M.  O'Quinn  was  signed  by  the  leading  coun- 
sel for  the  defendants  In  error  in  the  instant 
case,  and  that  this  attorney  appeared  in  thti 
contest  case  as  attorney  for  the  Willis  heir, 
the  grantor  of  the  defendants  in  error  herein. 
It  is  argued  on  behalf  of  the  defendants  in 
error  that  the  Interior  Department  had  ex- 
clusive jurisdiction  of  the  allotment  of  these 
Indian  lands,  and  that  the  issuance  of  an  al- 
lotment certificate  was  an  adjudication  in  the 
nature  of  a  Judgment,  vesting  the  title  to  the 
land  described  in  the  allottee  named  there- 
in, and  that  section  23  of  the  Act  of  July 
1,  1902,  declared  that  "allotment  certificates 
issued  by  the  Commissioner  to  the  Five  Civi- 
lized Tribes  shall  be  conclusive  evidence  of 
the  right  of  any  allottee  to  the  tract  of  land 
described  therein,"  and  that  there  was  no 
contest  pending  against  the  Willis  certificate 
of  allotment  after  the  dismissal  of  O'Qulnn's 
contest  in  1907,  and  at  the  time  of  the  execu- 
tion of  the  first  deed  to  the  defendants  in 
error  by  Willis'  heir;   that  the  grantees  of 
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that  deed  had  the  right  to  rely  upon  the  al- 
lotment certificate,  and  to  give  to  It  the  evi- 
dential force  which  section  23,  above  set  oat, 
declared  It  should  have,  and  to  assume  that 
the  title  to  the  land  was  In  the  heir,  and  it 
being  unrestricted,  and  he  being  competent 
to  convey,  that  his  deed  would  and  did  con- 
vey the  title  to  them,  and  tliat  they  are  in- 
nocent purchasers  of  the  land,  and  that  their 
rights  therein  ought  to  be  protected,  and 
that  they  have  the  legal  and  equitable  title 
to  the  land,  and  should  be  awarded  the  pos- 
session thereof;  that  tlieir  title  is  not  af- 
fected by  the  fact  that  the  Department  at  a 
subsequent  date,  without  authority  so  to  do, 
had  reinstated  O'Quinn's  contest  and  had 
issued  an  allotment  certificate  for  the  land  to 
him,  and  also  delivered  a  patent  for  the  land 
to  bfm ;  that  this  was  a  mistake  on  the  part 
of  the  government  or  the  officials  having 
charge  of  the  disposition  of  these  lands,  and 
the  defendants  in  error  are  in  no  way  charge- 
able with  these  errors. 

[1]  It  may  be  said  in  reply  to  this  argu- 
ment that  under  section  11  of  the  act  of  July 
1, 1902,  (yQulnn  was  given  a  preference  right 
to  allot  the  land  In  controversy  by  reason  of 
bis  possession  and  ownership  of  the  improve- 
ments thereon,  and  that  under  section  71  of 
said  act  he  was  given  the  right  to  contest  the 
attempt  of  any  other  member  of  the  tribe  to 
file  upon  this  land,  provided  he  asserted  liis 
right  within  the  nine  mouths  after  the  date 
of  the  adverse  filing;  that,  while  section  23 
of  said  act  declares  that  allotment  certificates 
shall  be  conclusive  evidence  of  the  right  of 
any  allottee  to  the  .tract  described  therein, 
this  cannot  be  given  the  construction  contend- 
ed for  by  the  defendants  in  error,  namely, 
that  an  allotment  certificate,  no  matter  how 
issued,  whether  regularly  or  by  mistake  or 
inadvertence,  must  be  held  to  be  conclusive 
evidence  of  title  in  the  allottee.  It' could  not 
have  been  the  intention  of  Congress  to  declare 
that  a  certificate  irregularly  issued  or  issued 
by  inadvertence  or  mistake  could  have  such 
force  and  effect,  for  the  sufficient  reason 
that  such  construction  would  render  inef- 
fectual the  preference  right  to  allot  the  land 
given  by  section  11  by  reason  of  the  owner- 
ship of  the  improvements,  and  also  the  right 
to  contest  the  attempt  of  any  other  member 
of  the  tribe  to  allot  the  land,  provided  that 
this  right  was  asserted  within  nine  months 
from  the  date  of  such  filing.  If  section  23 
be  construed  to  read  an  allotment  certificate 
regularly  and  properly  issued  shall  be  con- 
clusive evidence  of  title  to  the  land  in  allot- 
tee, then  the  rights  given  under  sections  11 
and  71  may  be  given  full  force  and  effect 
The  allotment  certificate  issued  before  the 
expiration  of  the  time  allowed  for  contest, 
nine  months  from  the  date  of  filing,  is  pre- 
maturely issued  and  is  potential  merely.  It 
may  ripen  into  title  and  it  may  not  Prior 
to  the  expiration  of  the  contest  period  the 
equitable  title  evidenced  by  the  allotment  cei^ 


tlflcate  remains  in  abeyance.  Hiis  construc- 
tion makes  effective  the  rights  given  by  sec- 
tions 11  and  71,  as  well  as  those  of  the  sec- 
tion under  consideration.  By  it  the  three 
sections  stand,  and  no  one  of  them  is  emas- 
culated. 

[2]  In  the  instant  case  O'Qulnn  was  In  the 
possession  of  the  land  and  owned  the  im- 
provements thereon  at  the  time  ttiat  Willis' 
administrator  filed  the  same.  Under  section 
11  O'Qulnn  had  the  preference  right  to  aUot 
the  land,  and  imder  section  71  he  Iiad  nine 
months  after  January  19,  1905,  the  date  of 
the  Willis  filing,  in  which  to  contest  that 
filing.  Under  the  law  an  allotment  certificate 
could  not  properly  issue  until  nine  months 
after  January  19,  1905.  The  record,  shows, 
however,  tliat  the  certificate  to  Willis  issued 
on  April  28,  1906.  It  therefore  appears  that 
the  allotment  certificate  to  Willis  was  inad- 
vertently issued.  That  the  equitable  Utle 
conveyed  by  an  allotment  certificate  was  in 
abeyance  and  did  not  vest  until  the  expira- 
tion of  the  nine  months  allowed  for  contest- 
ing the  allotment  was  held  by  the  Circuit 
Court  of  Appeals  in  Thomason  v.  Wellman  & 
Rhoades,  206  Fed.  895, 124  C.  0.  A.  555: 

"The  allotment  certificate  wag  the  evidence 
that  a  selection  had  been  made,  but  its  issu- 
ance did  not  coustitute  the  selection  itself. 
That  was  done  b;  the  formal  selection  of  the 
surplus  allotment  on  September  19.  1904,  at 
the  local  land  office.  Sallie  Duncan  aid  all  that 
the  law  required  of  ber  to  entitle  her  to  a  pat- 
ent for  the  land,  and  the  fact  that  her  formal 
application  was  subject  to  contest  during  a 
period  of  nine  months  in  no  way  affected  her 
equitable  interest  in  the  land  selected.  She  aub- 
sequentl;  received  the  allotment  certificate,  and 
later  a  patent  for  the  land;  there  having  been 
no  contest  of  her  selection.  The  patent  issued 
to  her  for  the  land,  by  relation,  became  <^ective 
as  of  the  date  of  her  selection,  namely,  Septem- 
ber, 19,  1904. 

"As  there  was  in  fact  no  contest  made  during 
the  period  of  nino  months  allowed  by  law 
against  the  selection  of  Sallie  Duncan,  it  must 
be  held  that  by  her  formal  selection  of  Sep- 
tember 19,  1904,  her  right  to  a  patent  for  the 
land  became  vested,  and  that  she  had  an  equi- 
table interest  in  the  land  which  she  could  prop- 
erly convey  to  Miller,  and  having  subsequently 
received  a  patent  for  the  land  her  conveyance 
•    •    •    became  entirely  valid." 

Again,  in  Ballinger  v.  United  States  ex  rel. 
Bell  Frost,  216  U.  S.  240,  30  Sup.  Ct  338,  54 
L.  BM.  464,  the  same  principle  was  announc- 
ed, as  shown  by  the  following  excerpt: 

"Thereafter  the  relator  selected  the  land  in 
controversy,  a  tract  of  40  acres,  on  which  were 
her  improvements.  Notice  was  given  as  requir- 
ed, and  the  time  in  which  the  contest  could  be 
made,  nine  months,  elapsed.  Thereupon,  as  pro- 
vided by  the  statute,  the  title  of  the  allottee 
to  the  land  selected  became  fixed  and  at>solute, 
and  the  chief  authorities  of  the  Choctaw  and 
Chickasaw  Nations  executed  to  her  a  patent, 
as  required,  for  the  land  selected.  The  fact  that 
tliere  may  have  been  persons  on  the  land  is 
immaterial.  They  were  given  nine  months 
to  contest  the  right  of  the  applicant.  They 
failed  to  make  contest,  and  her  rights  became 
fixed." 

And  also  in  United  States  ▼.  Whitmire  et 
al.,  236  Fed.  474,  149  O.  G.  A  626.  the  Circuit 
Court  of  Appeals  say: 
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"By  the  provisions  of  Act  July  1,  1902,  c. 
1375  [32  Stat.  716],  the  owner  of  the  improve- 
ments,  who  was  entitled  to  an  allotment,  had 
the  prior  right  as  against  any  other  citizea 
to  select  the  land  upon  which  the  improvements 
were  located,  and  where  any  other  citizea  first 
selected  such  land,  the  owner  of  the  improve- 
ments, being  entitled  to  an  allotment,  could 
within  nine  months  contest  such  selection." 

In  Hill  et  al.  t.  Reynolds,  decided  January 
8,  1917.  reported  in  242  U.  S.  361,  37  Sup. 

Ct  163,  61  L.  Ed. ,  afHrming  the  decision 

of  this  court  (43  Okl.  749,  143  Pae.  1155),  the 
Supreme  Court  of  the  United  States  again 
announced  and  applied  this  principle  in  a 
controversy  between  two  sets  of  Chickasaw 
belrs,  each  qnalifled  to  take  an  allotment, 
and  sustained  the  claim  of  the  heirs  owning 
the  improvements. 

United  States  v.  Dowden  et  al.  (C.  C.)  194 
Fed.  475,  relied  upon  by  the  defendants  in  er- 
ror, does  not  sustain  their  contention.  It  is 
clearly  deducible  from  the  decision  in  that 
case  that  the  distinguished  Judge  who  wrote 
the  decision  did  not  intend  to  announce  and 
did  not  announce  the  rule  that  an  allotment 
certificate  became  "conclusive  evidence"  of  ti- 
tle la  the  allottee  until  after  the  expiration 
of  the  nine  months  allowed  for  contesting 
the  filing.  It  is  pointed  out  in  the  opinion 
that  the  allottee  had  done  everything  requir- 
ed ot  her  to  be  done  In  order  to  be  entitled 
to  a  patent,  and  that  it  did  not  appear  when 
the  certificate  was  Issued,  or  that  a  contest 
had  been  filed,  and  that  there  had  not  been 
shown  "any  reasonable  excuse  why  Carrie  ix 
McGlure  was  not  entitled,  in  due  time,  to  re- 
ceive a  patent  for  her  allotment."  In  the  in- 
stant case,  however,  "reasonable  excuse"  is 
made  to  appear  why  William  Willis  was  not 
entitled  to  receive  a  patent  for  the  allotment, 
and  why  he  would  not  and  could  not  "in  due 
time"  become  entitled  to  such. 

The  fact  that  O'Quinn's  name  was  arbitra- 
rily stricken  from  the  rolls  by  order  of  the 
Secretary  of  the  Interior  did  not  operate  to 
dismiss  his  contest  (Garfield  v.  United  States 
ex  reL  Goldsby,  211  U.  S.  249,  29  Sup.  Ct  62, 
53  L.  Ed.  168),  because  such  action  was  be- 
yond the  power  vested  in  the  Secretary  and 
was  an  absolute  nullity.  O'Quinn's  contest 
was  not  disposed  of  by  such  action,  and  was 
pending  at  the  time  of  the  execution  of  the 
deeds  under  which  the  defendants  In  error 
dalm  title,  notwithstanding  the  erroneous  ot^ 
der  of  tlte  Conunissioner  dismissing  said  con- 
test (Garland  v.  Union  Trust  Co.,  154  Pac. 
676).  The  order  reinstating  the  contest  made 
In  1900  was  entirely  unnecessary  for  the  rea- 
son that  It  was  still  pending  and  undispos- 
ed of. 

Again,  the  defendants  in  error  could  not 
have  been  bona  fide  purchasers.  Inasmuch  as 
they  were  charged  with  knowledge  of  the 
record  in  the  contest  case,  and  all  that  it  dis- 
closed as  to  O'Quinn's  claim,  and,  further, 
O'Quinn's  possession  was  sufiicient  notice  to 
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them  to  deprive  them  of  the  status  of  bona 
fide  purchasers. 

In  Adams  v.  White,  40  Okl.  535,  139  Pac. 
614,  Mr.  Justice  Kane,  speaking  for  the  court, 
said: 

"It  has  also  been  held  that  the  possession  of 
real  property  carries  with  it  the  presumption  of 
ownership,  and  it  is  the  duty  of  those  purchas- 
ing such  property  from  others  than  those  in 
possession  to  ascertain  the  extent  of  their  claims, 
and  the  open,  actual  possession  of  such  prop- 
erty gives  notice  to  the  world  of  just  such  inter- 
est as  the  possessor  actually  has  therein.  Rns- 
seU  V.  Oerlach,  24  Okl.  556,  103  Pac.  604; 
Cooper  V.  Flesner,  24  OkL  47,  103  Pac.  1016, 
23  Ia  R.  A.  (N.  S.)  liaO,  20  Ann.  Cas.  29; 
Edwards  v.  Montgomery,  26  OkL  862,  110  Pac. 
779." 

It  Is  very  evident  that  the  defendants  In 
error's  grantor  could  not  be  heard  in  the 
court  to  dispute  the  title  of  O'Quinn  to  the 
land  in  controversy  for  one  additional  reason, 
at  least,  namely,  because  in  the  contest  case 
tie  stipulated  that  the  land  should  be  award- 
ed to  O'Quinn.  His  grantees,  not  being  entl-: 
tied  to  claim  as  bona  fide  purchasers,  do  not 
seem  to  be  in  any  better  position  here  than 
he  would  be  in  disputing  O'Quinn's  title. 

[3]  Unde/  the  facts  in  this  case  and  the 
foregoing  authorities  it  seems  that  the  Judg- 
ment of  the  trial  court  was  contrary  to  law, 
since  both  O'Quinn  and  Willis  were  proper- 
ly enrolled  members  of  the  tribe  by  blood, 
and  under  the  law  disposing  of  the  tribal 
property  were  entitled  to  an  allotment,  but 
O'Quinn  was  given  a  prior  right  to  allot  the 
land  in  controversy  by  reason  of  his  posses- 
sion and  ownership  of  the  improvements 
thereon,  and  that,  he  having  asserted  this 
right  by  initiating  a  contest  against  Willis' 
filing  within  the  nine  months  allowed  him 
by  law,  and  having  prosecuted  it  to  a  success- 
ful conclusion,  his  preference  right  to  file  the 
land  could  not  be  defeated  by  the  inadvertent 
or  improvident  issuance  of  the  allotment  c^- 
tiflcate  to  Willis  prior  to  the  expiration  of 
that  time. 

The  Judgment  appealed  from  should  be  re- 
rersed,  with  directions  to  the  trial  court  to 
vacate  its  Judgment,  and  to  enter  a  decree  in 
favor  of  the  plaintiffs  in  error  awarding  them 
the  title  to  the  land,  and  for  costs. 

PER  CURIAM.    Ad<*ted  in  whole. 


(M  OH.  113) 

FIX  et  ux.  V.  ROSE  et  al.    (No.  7141.) 

(Supreme  Court  of  Oklahoma.    June  19,  1017.) 

(Syllabut  ly  the  Court.) 

Action  «=s>27(1)  —  laMrrAxiON  of  Actions 
«=»37(1)— Natube  of  Action— Fraud. 
Petition  examined,  and  held,  in  that  the 
same  disclosed  that  the  action  was  for  relief  on 
the  ground  of  fraud,  and  that  the  action  was  not 
brought  for  some  eight  years  after  the  discov- 
ery thereof,  the  cause  of  action  is  Ijarred  by  the 
statute  of  limitations  of  two  years  (Rev.  Laws 
1910,  S  465T). 

[Ed.  Note. — For  other  csaes,  see  Action,  Cent. 
Dig.  a  160-176,  195;  Limitation  of  Actions. 
Cent  big.  SI  182,  185,  477.] 
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Error  from  HMstrict  Court,  Pottawatomie 
County ;  Cbas.  B,  Wilson,  Jr.,  Judge. 

Action  by  Jesse  FU  and  wife  against 
George  L.  Rose  and  another.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

W.  S.  Pendleton,  of  Shawnee,  for  plaintiffs 
In  error.  T.  G.  Cutllp,  of  Shawnee,  for  de- 
fendants In  error. 

TURNER,  J.  On  March  2,  1914,  In  the 
superior  court  of  Pottawatomie  county,  Jesse 
Fix  and  wife,  plaintiffs  In  error,  sued  Geo. 
Ii.  Rose  and  the  First  National  Bank  of 
Tecumseh,  defendants  in  error.  The  cause 
was  thereafter  transferred  to  the  district 
coort. 

The  petition  substantially  states  that  there- 
tofore, to  wit,  on  or  about  October  1,  1906, 
one  Taylor  was  the  owner  of  the  legal  and 
they  the  equitable  title  to  a  tract  of  land,  the 
location  of  which  Is  not  stated ;  that  at  that 
time  Taylor,  acting  as  their  agent,  sold  it  for 
$1,365;  that  they  were  entitled  to  the  money, 
but,  instead  of  turning  it  over  to  them,  Tay- 
lor deposited  it  in  the  defendant  bank  with 
the  knowledge  of  the  defendant  Rose,  its 
president,  that  the  same  was  the  property  of 
plaintiffs  and  had  been  "converted  and  em- 
bezzled" by  Taylor,  who,  it  is  charged,  re- 
fused to  turn  It  over  to  plaintiffs  on  demand, 
and  aided  and  abetted  said  Taylor  in  de- 
frauding plaintiffs  thereof.  The  petition  fur- 
ther states  that,  although  the  fraud  was  dis- 
covered a  day  or  two  thereafter,  plaintiffs 
sued  Taylor  only  for  the  amount,  and  on  July 
29,  1913,  recovered  judgment  against  him 
for  ?1,000,  but  that  he  is  Insolvent.  The 
prayer  Is  for  Judgment  against  the  bank  and 
Rose  for  $1,000,  and  for  an  accounting. 

As  this  is  an  action  for  relief  on  the  ground 
of  fraud,  as  the  fraud  was  discovered  about 
two  days  aftier  the  sale  of  the  land,  and  this 
action  was  not  brought  until  some  eight  years 
thereafter,  in  that  the  petition  disclosed  that 
the  cause  of  action  was  barred  by  the  statute 
of  limitations  of  two  years  (Rev.  Laws  1910, 
i  4657),  the  demurrer  to  the  petition  was 
properly  sustained. 

Affirmed.  All  the  Justices  concur,  except 
KANE,  J.,  absent  and  not  participating. 


BUCK  et  aL  V.  SIMPSON  et  aL    (No.  7945.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(SvVahut  hv  the  Court.) 

1.  Process  iS=>87— Service— Jtjkisdiction. 

In  an  action  to  quiet  title  to  lands  brought 
against  the  unknown  heirs  of  one  erroneously 
supposed  to  be  dead  and  the  unknown  hars  of 
those  from  whom  his  right  and  title  to  said 
lands  descended  and  service  is  attempted  to  be 
made  under  the  provisions  of  section  4729,  R. 
Xj.  1910,  such  one  is  not  a  party  to  said  action, 


and  the  court  trying  said  action  acquired  no 
juriBdiction  of  him  by  such  attempted  service. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent 
Dig.  i  101.] 

2.  Judgment  <g=»747(5)— Pebsonb  Concluded 
—PaocEsa— Service— NecessItt. 

A  judgment  in  an  action  to  quiet  title  does 
not  affect  or  impair  the  rights  of  one  who  was 
not  a  party  to  said  action,  either  in  person  or 
through  bis  privies,  and  such  judgment  binds 
said  person  in  no  degree  and  constitutes  no  t>ar 
against  him. 

[Ekl.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  g  1289.] 

3.  Indiahb  «=»15(1)— InoiAN  Lands— DiBFO- 
sinoN. 

An  application  having  been  made  under  pro- 
visions of  section  9,  Act  Cong.  May  27,  1908,  c. 
199,  35  Stat.  315,  to  the  county  court,  having 
jurisdiction  of  the  settlement  of  the  estate  of  a 
deceased  Choctaw  Indian,  to  approve  a  deed  by 
a  full-blood  Choctaw  Indian  heir  of  snch  de- 
cedent, which  deed  purported  to  grant  all  the 
estate  of  such  Indian  heir  in  and  to  the  lands 
described  therein,  the  county  court  made  find- 
ings of  fact  and  made  an  order  approving  said 
deed.  Said  court  in  its  findings  erroneously 
found  that  such  Indian  heir  had  only  a  life 
estate  in  said  lands.  In  an  action  by  an  heir 
of  such  Indian  heir  to  recover  bis  interest  in 
the  remainder  of  said  lands  after  the  death  of 
said  Indian  heir,  held,  that  the  approval  by  the 
county  court  of  said  deed  gave  it  validity  and 
effect,  and  it  conveyed  to  the  grantee  named 
therein  all  the  estate  of  such  Indian  heir  in 
said  lands,  and,  the  action  of  the  county  court 
in  approving  said  deed  not  being  judicial,  that 
the  findings  made  by  the  court  form  no  part  of 
the  order  of  approval  and  may  be  treated  as  sur- 
plusage. 

[Ekl.  Note.— For  other  cases,  see  Indiana,  Cent. 
Dig.  §1  37.  38.] 

4.  Indians   €=»1S-^Indian    Lands— Aixot- 

MENT. 

An  allotment  of  a  deceased  member  of  the 
Choctaw  Tribe,  dying  without  issue,  intestate, 
before  statehood,  whose  father  and  mother  were 
full-blood  members  of  his  tribe,  ascends  to  the 
father  and  his  heirs  and  the  mother  and  her 
heirs;  and,  the  mother  of  said  allottee  having 
died  before  him,  said  deceased  allottee  leaving 
surviving  him,  as  his  solo  heirs,  his  father  and 
a  brother,  such  father  and  brother  succeed  to 
his  allotment  in  equal  shares. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  I  49.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Grady  County; 
Cham  Jones,  Judge.  , 

Action  by  John  Simpson  and  others  against 
Levi  Buck  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Modified 
and  affirmed. 

Bond,  Melton  &  Melton  and  Riddle  &  Ham- 
merly,  all  of  C!hlckasba,  for  plaintiffs  in  er- 
ror. J.  M.  Willis,  of  Hugo,  for  defendants  in 
error. 

RUMMONS,  C.  The  land  here  in  contro- 
versy was  allotted  to  Thomas  Simpson  Ketch- 
um,  a  son  of  Isaac  Simpson  and  Margaret 
Simpson,  both  full-blood  Choctaw  Indians. 
Thomas  Simpson  Ketchum  died  about  April 
10,  1005.  His  mother  was  then  dead,  and  he 
left  surviving  him  as  his  sole  heirs  at  law  his 
father  and  one  of  the  plaintiffs,  John  Simp- 
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aaa,  a  brother.  Isaac  Simpson  died  In  Octo- 
ber, 1909,  leartng  Burvlvtag  blm  a  second 
wife,  Sarab,  John  Simpson,  and  two.  minor 
children,  Lena  Simpson  and  Eastman  Simp- 
son. The  parties  will  be  hereinafter  designat- 
ed as  they  appeared  in  the  court  below.  The 
plaintiff  John  Simpson  claims  title  to  an  un- 
divided one-half  interest  in  said  land  as  an 
belr  of  bis  brother,  Thomas  Simpson  Ketch- 
um,  and  an  undivided  one-ninth  Interest  as 
an  heir  of  his  father,  Isaac  Simpson.  The 
defendants  claim  title  to  the  land  In  contro- 
versy through  a  conveyance  by  Isaac  Simp- 
son, duly  approved  by  the  county  court  of 
Pushmataha  county  on  August  13,  1908,  and 
by  virtue  of  a  judgment  of  the  superior 
court  of  Grady  county  In  an  action  brought 
by  Levi  Buck  to  quiet  title  to  said  lands. 
The  plaintiffs  had  Judgment  in  the  court  be- 
low for  an  undivided  eleven-eighteenths  In- 
terest In  said  lands.  Fr<Mn  the  briefs  and 
oral  argument  of  counsel  for  the  respective 
parties  there  are  but  two  questions  raised 
In  this  case,  the  first  is  whether  or  not  the 
plaintiffs  In  the  Instant  case  are  barred  by 
the  Judgment  of  the  superior  court  in  the 
acdon  brought  by  the  defendant  Buck  to 
quiet  titlfc  The  second  question  involved 
the  effect  of  the  deed  executed  by  Isaac  Simp- 
son under  which  defendants  claim  and  wheth- 
er said  deed  conveyed  the  whole  right,  title, 
and  interest  In  said  lands  of  said  Isaac  Simp- 
son or  only  a  life  estate  therein. 

The  plaintiffs  alleged,  and  still  contend, 
that  the  Judgment  of  the  superior  court  of 
Grady  county  quieting  title  to  said  lands  in 
said  Buck  is  void  and  of  no  effect  as  to  the 
plaintiff  John  Simi)son.  Said  action  to  quiet 
title  was  commenced  by  Levi  Buck  against 
the  following  defendants:  Sarah  Boberts, 
n^,  Simpson,  the  unknown  heirs  of  Isaac 
Simpson,  deceased,  and  the  unknown  heirs  of 
Th(Mnas  Simpson  Ketchum,  deceased,  the  un- 
known heirs  of  John  Simpson,  deceased,  and 
Wok  E.  Ketchum  an^  Lena  Simpson,  a  mi- 
nor, and  Silas  Cole  her  legal  guardian.  Serv- 
ice was  bad  upon  the  unknown  heirs  of  Isaac 
Simpson,  deceased,  the  unknown  heirs  of 
John  Simpson,  deceased,  and  the  unknown 
heirs  of  Thomas  Simpson  Ketchum,  deceased, 
and  some  of  the  other  defendants  by  publica- 
tion. The  court  below  held  the  Judgment  In 
tbls  case  to  be  void  as  to  John  Simpson,  and 
it  Is  contended  by  the  defendants  that  tjiere- 
in  the  trial  court  erred. 

[1,2]  It  is  argued  by  counsel  for  defend- 
ants that,  the  trial  court  having  Jurisdiction 
of  tbe  subject-matter  and  having  adjudged 
tbat  it  had  Jurisdiction  of  the  parties  to  the 
action,  such  Judgment  is  not  void  for  want  of 
Jurisdiction,  and  cannot  be  collaterally  at- 
tacked. Defendants  contend  that  this  is  a 
collateral  attack  upon  said  Judgment,  and 
tbat  said  Judgment,  not  being  void,  Is  a  bar 
to  recovery  by  plaintiffs  in  tbe  Instant  case. 
We  are  unable  to  agree  with  this  contention 


of  the  defendants.  The  defendants  in  the  ac- 
tion In  tbe  superior  court  obtained  service 
under  section  4729,  R.  Lu  1910,  which  is  as 
follows: 

"In  actions  where  it  gball  be  necessary  to 
make  the  heirs  or  devisees  of  any  deceased  per- 
son defendants,  and  it  shall  appear  by  the  affi- 
davit of  the  plaintiff,  annexed  to  his  petition, 
that  the  name  of  such  heirs  or  devisees,  or  any 
of  them,  and  their  residences,  aro  unluiown  to 
the  plaintiff,  proceedings  may  be  bad  against 
such  unknown  heirs  or  devisees,  without  nam- 
ing them.  In  such  actions  service  may  be  had 
upon  such  defendants  by  publication,  and  the 
notice  shall  be  published  as  in  other  cases  of 
service  by  publication." 

At  the  time  of  tbe  institution  of  said  ac- 
tion defendants  were  laboring  under  the  mis- 
taken belief  tbat  the  plaintiff  John  Simpson 
was  dead,  and  undertook  to  proceed  against 
his  unknown  heirs  as  well  as  tbe  heirs  of 
Isaac  Simpson,  his  father,  and  Thomas  Simp- 
son Ketchum,  his  brother.  John  Simpson 
was  not  a  party  to  the  action  In  tbe  superior 
court  in  any  way.  He  was  not  named  as  a 
defendant,  nor  was  he  Included  In  the  de- 
scription of  any  of  the  defendants  sought  to 
be  served  therein  as  unknown  heirs.  John 
Simpson's  interest  in  the  land  in  controversy 
came  to  him  by  Inheritance  from  his  brother, 
Thomas  Simpson  Ketchum,  deceased,  through 
his  mother,  Margaret  Simpson,  and  by  In- 
heritance from  his  father,  Isaac  Simpson. 
He  was  In  privity  of  estate  with  these  three, 
and,  if  they  or  any  of  them  had  been  barred 
of  their  estate  in  these  lands  before  descent 
cast  upon  John  Simpson,  he  would  have  been 
barred  to  the  same  extent  as  they.  But  none 
of  bis  privies  were  parties  to  this  action 
to  qnlet  tlUe.  Tbe  action  and  Judgment  ran 
only  against  the  unknown  heirs  of  three  of 
them  and  against  certain  known  heirs  with 
whom  plaintiff  was  not  in  privity. 

It  is  urged  by  counsel  for  defendants  that, 
in  bringing  into  court  the  unknown  heirs 
of  Thomas  Simpson  Ketchum  and  of  Isaac 
Simpson,  the  plaintiff  was  brought  into  court, 
and  cannot  now  collaterally  attack  the  Judg- 
ment of  the  court  because  of  any  Irregulari- 
ties therein.  This  argument  is  Ingenious, 
but  it  will  not  stand  tbe  test  of  an  exam- 
ination of  the  statute  under  which  the  plain- 
tiff sought  to  get  service  upon  the  defendants 
in  the  superior  court.  Tbe  section  of  the 
statutes  above  quoted  authorizes  service  by 
publication  upon  the  heirs  of  deceased  per- 
sons whose  names  and  residences  are  un- 
known to  the  plaintiff.  The  name  of  John 
Simpson  was  not  unknown  to  the  plaintiff, 
nor  was  It  unknown  to  the  plaintiff  tbat  be 
was  one  of  the  heirs  of  Thomas  Simpson 
Ketchum  and  I^aac  Simpson.  Tbe  fact  that 
John  Simpson  was  not  unknown  to  the  plain- 
tiff in  that  action  appears  upon  tbe  record  of 
tbe  Judgment  in  the  superior  court.  As  has 
been  said,  it  was  erroneously  supposed  tbat 
John  Simpson  was  dead,  and  tlierefore  he 
was  not  made  a  party  to  the  case  In  the  su- 
perior court,  but  his  unkuowu  heirs  were 
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named  as  defendants.  John  Simpson  or  any 
one  to  whom  he  was  privy  not  being  a  party 
before  the  conrt  rendering  Judgment  quieting 
title  to  the  lands  In  plaintiff  Buck,  the  Judg- 
ment of  the  court  could  have  no  binding  ef- 
fect upon  him;  nor  does  the  fact  that  the 
superior  court  adjudged  that  it  bad  juris- 
diction of  the  parties  to  that  action  render 
the  Judgment  one  against  John  Simpson, 
because  the  court  could  not  adjudge  that  it 
had  acquired  Jurisdiction  of  one  who  was  not 
a  par^  to  the  suit.  First  State  Bank  t. 
Lattlmer,  149  Pac.  1009,  Jefferson  t.  Galla- 
gher, 150  Pac.  1071. 

Xhe  defendants  rely  upon  the  case  of  How- 
eU  y.  GartOQ,  82  Kan.  496,  108  Pac.  844,  In 
support  .Of  their  contention  that  the  defend- 
ant John  Simpson  is  bound  by  the  Judgment 
of  the  superior  court  In  that  case  action  to 
quiet  title  was  commenced  by  one  F.  M. 
Luther  against  Abbie  A.  little,  if  llrlng,  or, 
if  dead,  against  her  unknown  heirs.  Judg- 
ment was  rendered  in  that  action  qnletlng 
title  in  Luther.  Before  the  commencement  of 
this  action  Abbie  A.  Little  died  intestate, 
leaving  her  daughter,  Battle  A.  Davis,  as  her 
sole  heir.  Hattle  A.  Davis  died  also  before 
the  commencement  of  the  action,  leaving  a 
will  devising  her  property  to  her  liusband, 
James  N.  Davis.  Davis'  grantee  sued  Garton, 
grantee  of  Luther,  In  ejectment.  The  court 
held  that  he  was  barred  by  the  Judgment  in 
the  action  to  quiet  title,  holding  that  the 
term  "unknown  heirs"  embraces  not  only 
the  Immediate  heirs  of  the  deceased,  but  also 
the  heirs  or  devisees  of  such  heirs.  We  are 
unable  to  see  that  this  case  is  at  all  In  point 
as  bearing  upon  the  instant  case.  That  action 
was  brought  under  the  Kansas  statnte  which 
permitted  an  action  to  be  maintained  against 
an  Individual,  if  living,  or  against  his  un- 
known heirs.  In  that  respect  the  Kansas 
statnte  has  been  amended  since  It  was  adopt- 
ed by  Oklahoma  Territory,  and  we  have  no 
similar  provision  in  our  statutes  authorizing 
an  action  against  one,  if  living,  or  against 
his  unknown  heirs.  If  the  defendants  had 
been  authorized  to  bring  this  action  against 
John  Simpson,  if  living,  or  his  unknown 
heirs,  if  dead,  and  had  done  so,  he  might 
have  been  barred  by  the  Judgment.  But  a 
Judgment  to  which  he  was  not  a  party  and 
which  does  not  run  against  him  or  his  privies 
cannot  t>e  pleaded  as  a  bar  to  his  rights. 

[3]  The  trial  court  took  the  view  that  the 
deed  from  Isaac  Simpson  conveying  Thomas 
Simpson  Ketchum's  allotment,  conveyed  only 
the  life  estate  of  Isaac  Simpson  therein. 
Tills  deed  was  a  warranty  deed  purporting 
to  convey  to  W.  B.  Dennis  all  of  the  estate 
of  Isaac  Simpson  in  said  lands.  This  deed 
was  approved  by  the  county  court  of  Push- 
matalia  county,  which  had  Jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased 
allottee,  under  the  provisions  of  section  9 
of  the  Act  of  Congress  of  May  27,  1908  (35 
Stut.  312,  c.  199),  on  August  13,  1908.    The 


Journal  entry  of  the  order  approving  the 
deed  is  as  follows: 

"Now,  on  tliis  13th  day  of  August,  1906,  comes 
Iiaac  Simpson  and  files  and  presents  to  the 
court  bis  petition  prayinr  for  an  order  of  the 
court  approving  and  confinning  a  certain  deed 
of  conveyance  executed  by  ttie  said  Isaac  Simp- 
son to  W.  B.  Dennis  on  the  11th  day  of  Au- 
gust, 1908,  to  the  following  described  real  es- 
tate to  wit:  The  northwest  quarter  and  the 
northwest  quarter  of  the  southwest  quarter  of 
section  36,  township  10  north,  range  5  west, 
same  being  allotment  of  8ai<i  Thomas  Simpson 
Ketchum,  deceased.  And  the  court,  upon  con- 
sideration of  the  said  petition,  l>eing  well  and 
sufficiently  advised  in  tlie  premises,  finds  that 
the  said  Thomas  Simpson,  deceased,  was  a  full- 
blood  Choctaw  Indian,  and  that  ho  resided  at 
the  time  of  his  death  and  previous  thereto  in 
that  portion  of  the  Central  district  of  the  In- 
dian Territory  which  now  comprises  Pushma- 
taha connty,  Oltl. ;  that  be  died  here  on  the 
10th  day  of  April,  1906,  and  that  this  court  has 
exclusive  Jurisdiction  of  the  estate  of  the  said 
Thomas  Simpson,  deceased;  that  at  the  time  of 
his  death  he  was  seised  of  the  above-deBCril>ed 
lands,  which  were  allotted  to  him  by  tho 
Chiclcaaaw  and  Choctaw  Nations  and  conveyed 
to  him  under  allotment  and  homestead  patents: 
and  that  the  said  Thomas  Simpson  at  the  time 
of  his  death  was  the  owner  of  said  lands  in 
fee  simple. 

"The  court  further  finds  that  the  petitioner. 
Isaac  Simpson  is  a  fnll-blood  Choctaw  Indian, 
is  father  of  the  deceased,  and  inherited  a  life 

estate  in  his  lands;    that  on  the  day   of 

,  1908,  the  said  petitioner,  Isaac  Simp- 
son, executed  to  W.  B.  Dennis,  for  and  in  con- 
sideration of  the,  sum  of  $500,  a  warranty  deed 
to  his  interest  in  the  said  lands.  The  court 
further  finds  that  the  deed  was  duly  signed  and 
acknowledged  by  the  said  Isaac  Simpson,  and 
that  the  consideration  of  said  deed  was  fully 
paid,  and  that  the  same  is  reasonablo,  adequate, 
and  satisfactory  to  the  said  petitioner;  and 
the  court  finds  that  the  said  conveyance  of  the 
said  real  estate  from  the  said  Isaac  Simpson 
to  the  said  W.  B.  Dennis  should  be  in  all 
things  approved  and  confirmed. 

"It  is  tlierefore  by  the  court  considered,  or- 
dered, adjudged,  and  decreed  that  the  said  con- 
veyance of  the  said  almve-described  lands  by  the 
said  warranty  deed,  dated  the  11th  day  of  Au- 
gust, 1906,  from  the  said  Isa'ac  Simpson  to  the 
said  W.  B.  Dennis  be,  and  the  same  is  hereby, 
approved  and  confirmed  and  declared  in  all 
things  legal  and  valid. 

"L.  P.  Davenport,  Connty  Judge." 

It  seems  that  the  county  court  labored  un- 
der the  erroneous  impression  that  Isaac 
Simpson  took  only  a  life  estate  in  the  lands 
of  his  deceased  son,  and  it  is  contended  by 
plaintiffs  that,  because  said  county  court 
found  tliat  Isaac  Simpson  Inherited  a  life 
estate  in  the  lands  of  his  deceased  son,  the 
order  approving  the  deed  submitted  to  the 
court  authorized  only  a  conveyance  of  a  life 
estate,  and  that  the  deed  approved  therefore 
only  conveyed  Isaac  Simpson's  life  estate, 
and  upon  bis  death  the  lands  conveyed  de- 
scended to  John  Simpson  and  bia  other  heirs. 
We  do  not  think  that  the  order  of  the  county 
court  is  open  to  the  construction  contended 
for  by  plaintiffs.  By  the  provisions  of  sectlcm 
9,  Act  Cong.  May  27,  1908,  the  county  conrt 
was  granted  power  to  approve  the  deeds  of 
full-blood  Indians,  conveying  their  inherited 
lands,  and  such  approval  was  necessary  to 
the  validity  of  audi  deed.     There  was  no 
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authority  to  determine  or  adjudicate  wbat 
intereat  the  heir  of  a  deceased  allottee  might 
have  In  the  land  In  a  proceeding  to  approve 
a  deed  executed  b^  such  heirs.  The  only  mat- 
ter properly  before  the  county  court  In  such  a 
proceeding  was  the  question  of  whether  or 
not  the  deed  execnted  by  a  full-blood  heir  of 
an  allottee  should  or  should  not  be  approved. 
The  county  court  of  Pushmataha  county 
determined  this  question  In  favor  of  the  ap- 
proval of  the  deed  executed,  which  on  its  face 
conveyed  all  the  estate  that  Isaac  Simpson 
had  in  the  lands  described  therein.  The 
findings  of  the  court  as  to  the  estate  inherit- 
ed by  Isaac  Simpson  were  upon  matters  not 
then  before  him  for  consideration,  and  can 
have  no  weight  in  modifying  the  order  actual- 
ly made  by  the  county  court  The  order  of 
the  court  was  that  the  deed  executed  by  said 
Isaac  Simpson  to  said  W.  B.  Dennis,  describ- 
ing it,  be  approved  and  confirmed  as  in  all 
things  legal  and  valid.  The  order  embraced 
the  only  matter  before  the  court  for  deter- 
mination, and  the  conveyance  approved  can- 
not be  reduced  or  the  estate  conveyed  thereby 
diminished  by  the  erroneous  findings  of  fact 
contained  in  the  journal  entry.  It  has  been 
determined  by  this  court,  in  the  case  of  Coch- 
ran T.  Blanck,  156  Pac.  324,  that  the  action 
of  a  county  court  approving  a  deed  convey- 
ing the  Interest  of  a  full-blood  Choctaw  In- 
dian in  lands  Inherited  by  such  Indian,  re- 
quired by  sectton  9,  Act  Cong.  May  27,  1908, 
supra.  Is  not  jndidal  in  Its  nature  nor  the 
exercise  of  any  judicial  function."  The  act 
at  the  county  court  approving  the  deed  in 
the  Instant  case  not  being  judicial,  the  find- 
ings of  the  court  as  to  the  estate  in  said 
lands  inherited  by  Isaac  Simpson  form  no 
part  of  the  order  of  a4)proval,  there  being 
no  necessity  for  them,  and  they  may  there- 
fore be  treated  as  surplusage. 

It  is  urged,  however,  by  plaintiffs  that  the 
deed  described  in  the  order  of  the  county 
conrt  approving  the  same  was  said  to  be 
dated  August  11,  1906,  whereas  the  deed  in 
evidence  in  this  case  bears  date  August  S, 
1908,  and  that  therefore  the  deed  approved 
by  the  court  is  not  before  us,  and  we  cannot 
say  what  interest  or  estate  was  conveyed 
thereby.  It  is  true  the  deed  upon  which  de- 
fendants rely  was  dated  August  5,  1908,  and 
was  filed  for  record  August  11,  1908,  but  the 
plaintiffs  cannot  now  and  here  question  that 
the  deed  relied  upon  by  defendants  is  the  one 
approved  by  the  county  court  of  Pushmataha 
county.  Plalntlflfs  in  their  petition  allege 
that  the  deed  bearing  date  August  6,  1908, 
was  executed  by  Isaac  Simpson,  and  allege 
that  said  deed  was  duly  approved  by  the 
county  court  of  Pushmataha  county,  and 
plaintiffs  attach  as  an  exhibit  to  the  petition 
a  copy  of  said  deed  and  a  copy  of  the  order 
of  the  county  court  approving  same.  The 
olaintlffs  cannot  now  be  heard  to  say  that 
this  deed  was  not  the  deed  approved  by  the 


county  conrt  of  Pushmataha  county  in  its 
order  made  on  August  13,  1908.  We  there- 
fore conclude  that  the  defendants  through  the 
deed  executed  by  Isaac  Simpson  took  all  of 
the  estate  of  Isaac  Simpson  in  said  lands,  and 
that  the  trial  court  erred  in  holding  that  the 
plaintlfl?  John  Simpson  inherited  an  undivided 
one-ninth  interest  therein  from  said  Isaac 
Simpson, 

[4]  It  is  urged  by  the  defendants  in  their 
brief  that  Isaac  Simpson  inherited  the  entire 
estate  of  his  deceased  son  in  the  lands  in 
controversy.  This  contention  seems,  how- 
ever, to  have  been  abandoned  in  the  oral 
argument,  and  it  is,  in  any  event,  untenable. 
In  Thorn  v.  Cone,  150  Pac  701,  it  is  deter- 
mined by  this  court  that  the  allotment  of  a 
deceased  member  of  the  Five  Civilized  Tribes 
dying  without  issue,  intestate,  before  state- 
hood, and  whose  father  and  mother  were  full- 
blood  members  of  his  tribe,  ascends  equally 
to  the  father  and  his  heirs  and  the  mother 
and  her  heirs.  McDougal  v.  McKay,  43  Okl. 
251,  142  Paa  987;  Pigeon  v.- Buck,  38  OkL 
101, 131  Pac.  1083.  It  follows,  therefore,  that 
John  Simpson,  through  his  mother.  Inherited 
upon  the  death  of  Thomas  Simpson  Eetchum 
an  undivided  one-half  interest  in  his  allot- 
ment, and  the  whole  estate  did  not  ascend 
to  the  surviving  father. 

The  judgment  of  the  trial  court  should 
therefore  be  modified  so. as  to  award  to  the 
plaintiffs  an  undivided  one-half  Interest  in 
the  lands  in  controversy,  and  the  judgment 
so  modified  should  be  affirmed.  The  costs 
of  this  appeal  should  be  equally  divided  be- 
tween the  plaintiffs  and  defendants,  and  this 
cause  remanded  to  the  trial  court,  with  di- 
rections to  render  judgment  in  conformity 
with  this  opinion. 

PBB  CURIAM.    Adopted  in  whole. 


HOI/r  V.  SPIOBB.     (No.  7914.)  • 
(Supreme  Court  of  Oklahoma.     June  6,  1917.) 

(ayttabut  iy  the  Court.) 

1.  JuDoiCBWT    «=»354  —  Vacatiow  —  Condi- 
tions. 

It  ii  a  condition  precedent  to  the  vacation, 
on  motion  or  petition,  of  a  judgment,  because 
irregularly  rendered,  that  it  be  adjudged  that 
there  is  a  valid  defense  to  the  action,  or  that 
there  is  a  valid  cause  of  action. 

[Bd.   Note. — For  other  cases,   see   Judgment, 
Cent.  Dig.  §S  691,  703,  704.] 

2.  Appbai.     ado     Ebbob     <S=3l099(3)— Qxibs- 
TICKS  Pbbsented  fob  Rkview. 

It  having  been  determined  by  this  court  on 
a  direct  appeal  from  a  judgment  for  defendant 
that  plaintifE  has  no  valid  cause  of  action,  this 
court  is  pre<duded  from  examining  alleged  ir- 
regularities in  the  rendition  of  judgment  upon 
an  appeal  from  an  order  overruling  a  motion  to 
vacate  said  judgment  because  irregularly  ob- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4872.] 


«s>For  otber  cuai  nt  ram*  topto  and  KBX-NUUBBR  In  Ul  Ker-Numbarwl  DlgwU  and  IndUM 
•Rehearing  denied  November  6,  U17. 
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Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Mayes  County; 
Preston  S.  Davis.  Jud«:e. 

Action  by  F.  C.  Holt  against  Elijali  F.  Spi- 
cer.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Geo.  S.  Ramsey,  of  Afuskogee,  Edgar  A.  De 
Meules,  of  Tulsa,  and  Malcolm  E.  Rosser  and 
Sol  H.  Kauffman,  both  of  Muskogee,  for  plain- 
tiS  in  error.  Neff  &  Neff  and  Fred  S.  Zick,  all 
of  Muskogee,  for  defendant  in  error. 

RUMMONS,  C.  This  is  an  appeal  by  the 
plaintiff  below  from  an  order  of  the  district 
court  of  Mayes  county,  overruling  bis  mo- 
tion to  vacate  a  judgment  of  said  court  in 
favor  of  the  defendant  below  because  of  li^ 
regularity  In  obtaining  said  Judgment. 
Pending  this  appeal,  plaintiff  appealed  from 
an  order  of  said  district  courts  overruling  his 
motion  for  a  new  trial  of  said  canse.  This 
proceeding  In  error,  No.  7710  In  this  court, 
was  determined  adversely  to  the  plaintiff; 
the  judgment  of  the  trial  court  being  af- 
firmed. Holt  V.  Splcer,  162  Pac.  686,  not  yet 
oflSdally  reported.  In  this  case,  this  court 
held  that  the  tax  deed  upon  whidi  plaintiff 
based  his  cause  of  action  in  the  court  below 
was  void  upon  Its  face,  and  that  plaintiff  was 
not  entitled  to  recover. 

[1]  By  this  opinion  we  are  foreclosed  the 
consideration  of  any  of  the  irregularities  In 
the  rendition  of  the  judgment  below  com- 
plained of  by  the  plaintiff.  Section  OSn,  R. 
li.  1910,  is  as  follows: 

"A  judgment  shall  not  be  vacated  on  motion 
or  petition,  until  it  is  adjudged  that  there  is  a 
valid  defense  to  the  action  on  which  the  judg- 
ment is  rendered;  or,  if  the  plaintiff  seeks  its 
vacation,  that  there  is  a  valid  cause  of  action; 
and  where  a  judgment  is  modified,  aU  liens  and 
securities  obtained  under  it  shall  be  preserved  to 
the  modified  judgment." 

See  Ames  v.  Brinsden,  25  Kan.  746. 

[2]  It  having  been  determined  by  this  court 
that  the  plaintiff  has  no  valid  cause  of  ac- 
tion, he  is  not  entitled  to  a  vacation  of  the 
judgment  rendered  against  Mm,  even  though 
it  was  obtained  Irregularly. 

The  judgment  of  the  trial  court  should 
therefore  be  aflSrmed. 

PER  CURIAM.    Adopted  In  whole. 

THACKER,  J.,  does  not  think  that  the  opin- 
ion in  this  case  is  a  full  and  complete  answer 
to  the  proposition  for  which  the  plaintiff  in 
error  contends,  although  right  in  the  conclusion 
reached,  and  therefore  limits  his  concurrence  in 
the  approval  of  the  Commissioner's  opinion  to 
snch  conclusion. 


(64  Okl.  H) 

BAIUBT  et  aL  V.  PRIVETT  et  aL    (No.  6544.) 

(Supreme  CJonrt  of  Oklahoma.     June  6,  1017.) 

(Svllaiui  ly  the  Court.) 

1.  Appeai,  and  Ebbob  «=>860(2)— Tbial  «s> 
383— New  Tbial— Demubbeb  to  Evidencu— 
Pboceditbe— Recobd. 
Our  procedure  does  not  expressly  authorize 

A  demurrer  to  the  evidence  in  coses  tried  to  the 


court  without  a  Jury,  but  the  practice  is  fol- 
lowed in  Kansas,  and  by  the  courts  of  this 
state.  In  such  cases  the  action  of  the  court  in 
sustaining  or  overruling  a  demurrer  to  the  evi- 
dence must  be  tested  by  the  same  rules  that 
obtain  in  jury  cases,  luless,  in  the  event  the  de- 
murrer is  sustained,  it  affirmatively  appears 
from  the  record  that  the  court  weighed  all  the 
evidence  as  upon  final  submission,  and  so  gave 
judgment  upon  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  i  899.] 

2.  Appeal  and  Ebbob  «=al061(l)— Sustain- 
ing   Demubbeb   to   Evidencb — Review  — 
Pbejudicial  Erbob. 
In  an  action  tried  to  the  court  without  a 
jury,  where  the  trial  court  did  not  make  findings 
of  tact,  and  there  was  nothing  in  the  record  af- 
firmatively showing  that  the  court,  in  sustaining 
the  demurrers,  weighed  the  evidence   as  upon 
final  submission,  and  where  the  evidence  tested 
by  the  rule  arolicable  to  a  demurrer  to  the  evi- 
dence was  sufficient,  held,  the  trial  court  ccMn- 
mitted  reversible  error  in  sustaining  the  demui^ 
rers. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4137.] 

Error  from  District  Court,  Okmulgee  Coun- 
ty; Wade  S.  Stanfleld,  Judge. 

Action  by  Pauline  Bailey  and  another  against 
Ceorge  C.  Beidleman  and  others  for  the  can- 
cellation of  certain  deeds  and  for  the  enforce- 
ment of  a  contract  of  sale.  Judgment  for  the 
other  defendants  against  plaintiffs  and  the  de- 
fendant Beidleman,  and  they  bring  error.  Re- 
versed, and  remanded  for  new  trial. 

J.  C.  Stone,  of  Muskogee,  and  Thomas  J.  Far- 
rar,  of  Okmulgee,  for  plaintiffs  in  error.  David- 
son &  Williams,  of  Tulsa,  for  defendants  in 
error  Privett  and  Farmers'  &  Merchants'  State 
Bank  of  Bizby. 

RAINST,  J.  This  action  was  Instituted  In 
the  district  court  of  Okmulgee  county  by 
Pauline  Bailey  and  Isparhecfaer  Brown 
against  George  C.  Beidleman,  W.  B.  Privett, 
the  Farmers'  &  Merchants'  State  Bank  of 
Bixby,'  Okl.,  and  Mrs.  M.  A.  Brown,  for  the 
cancellation  of  certain  deeds  and  mortgages 
on  the  land  allotted  to  one  Charles  McNack. 
deceased,  a  citizen  of  the  Creek  Nation  of 
Indians,  and  for  the  enforcement  of  a  con- 
tract of  sale  entered  into  by  the  defendant 
Beidleman  with  the  plaintiffs,  who  claimed 
to  be  the  owners  of  the  land  as  heirs  of  the 
said  Charles  McNadc,  deceased. 

The  defendant  Beidleman,  in  bis  answer  to 
plaintiffs'  petition,  admitted  the  execution  of 
the  contract,  and  Joined  with  the  plaintiffs 
In  the  request  for  Its  enforcement  and  for 
the  cancellation  of  the  deeds  and  mortgages 
of  his  codefendants. 

The  cause  was  tried  to  the  court  wlthont 
the  Intervention  of  a  jury.  At  the  trial  the 
plaintiffs  and  the  defendant  Beidleman  In- 
troduced their  evidence  and  rested,  where- 
upon all  the  other  defendants  Interposed  de- 
murrers to  the  evidence,  which  the'  court 
sustained,  and  rendered  judgment  In  favor 
of  the  defendants  the  Farmers'  &  Merchants' 
State  Bank  of  Blxby,  Okl.,  W.  E.  Privett  and 
Mrs.  M.  A.  Brown,  and  against  the  pljilntiff::' 
and  the  defendant  Beidleman. 

John    L.   Maynard   and   Wm.   S.   Turmaii 


4=»For  other  cases  see  ssuue  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexes 
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came  into  the  action  and  asserted  a  lien 
against  the  land  In  controversy  for  serrlces 
alleged  to  have  been  rendered  the  plaintiffs 
In  another  action.  Upon  the  court  sustaining 
the  demnrrers  to  the  evidence  Introduced  by 
plaintiffs  In  error,  Maynard  and  Turman,  by 
leave  of  conrt,  were  permitted  to  dismiss 
tbelr  claim  without  prejudice. 

The  plaintiffs,  Pauline  Bailey  and  Ispar- 
hecher  Brown,  and  the  defendant  George  O. 
Beldleman,  as  plaintiffs  In  error,  bring  the 
case  here. 

Subsequent  to  the  filing  of  the  appeal  In 
this  court  Pauline  Bailey  died  Intestate  on 
the  28th  day  of  February,  1917,  and  left  sur- 
viving her  as  her  sole  and  only  heirs  at  law 
her  children,  Jack  Bailey,  Margie  Bailey, 
Martha  Bailey,  and  July  Bailey,  all  minors. 
On  May  27,  1917,  the  action  was  revived  In 
this  court  In  the  names  of  the  said  Jack 
Bailey,  Margie  Bailey,  Martha  Bailey,  and 
July  Bailey,  as  heirs  at  law  of  the  said  Paul- 
ine Bailey,  deceased,  and  Thomas  J.  Farrer 
was  appointed  guardian  ad  litem  to  repre- 
sent said  minors. 

[1  ]  Plaintiffs  tn  error  present  In  tbelr  brlefS 
seven  assignments  of  error  onder  three 
heads,  but  from  the  coniduslon  .we  have 
readied  It  will  only  be  necessary  to  consider 
the  first,  which  Is  as  follows : 

"The  court  erred  in  sustaining  the  demurrers 
to  the  evidence  <^ered  by  the  plaintiffs  In  er- 
ror." 

Under  this  assignment  of  error  plaintiffs 
In  error  say  that  the  demurrers  should  have 
been  overruled,  for  the  reason  that  they  ad- 
mitted every  fact  that  was  proved,  and  also 
every  fact  that  the  evidence  In  the  slightest 
degree  tended  to  prove,  and  dte  In  suroort 
of  their  contention  'a  number  of  cases  from 
this  and  other  courts. 

The  rule  contended  for  by  plaintiffs  in 
error  Is  undoubtedly  the  rule  that  has 
been  frequently  and  uniformly  announced 
by  this  court.  On  a  demurrer  to  the  evidence 
In  Jury  cases  the  court  cannot  weigh  con- 
flicting evidence,  but  will  treat  the  evidence 
withdrawn  which  Is  most  favorable  to  the 
demnrrant.  The  demurrant  in  effect  says  to 
the  court  that  he  will  proceed  no  further,  be- 
cause the  evidence  offered  on  the  other  side 
is  not  sufficient  to  maintain  the  Issue.  Thus 
in  jury  trials  the  office  of  a  demurrer  to  the 
evidence  Is  to  withdraw  a  case  on  trial  from 
the  consideration  of  the  jury  and  present  to 
the  court,  in  a  formal  manner,  such  facts  as 
were  actually  proved,  and  such  other  facts 
as  the  evidence  before  the  jury  tended  to 
prove,  for  the  purpose  of  obtaining  the  Judg- 
ment of  the  court  as  to  their  legal  sufficiency 
to  establish  the  plain tUTs  charge  or  claim 
as  against  the  defendant.  This  seems  to  be 
the  general  rule  of  all  the  courts.  Counsel 
for  defendants  In  error  concede  this  to  be 
the  rule  in  jury  cases,  but  argue  that  a  dif- 
ferent rule  applies  In  cases  tried  to  the  court 
without  the  Intervention  of  a  Jury.  They 
say: 


"Generally,  in  passing  upon  a  demurrer  to  the 
evidence,  the  court  must  consider  as  true  every 
portion  thereof  tending  to  prove  the  case  of 
the  party  resisting  the  demurrer,  and  cannot 
weigh  conflicting  evidence,  but,  where  the  case 
is  tried  to  the  court  without  the  intervention 
of  a  jury,  the  court  may  in  passing  upon  a  de- 
murrer to  the  evidence  consider  the  case  as  con- 
ditionally submitted,  and  may  weigh  the  con- 
flicting evidence  and  render  judgment  in  accord- 
ance with  Uie  preponderance  of  the  evidence." 

In  support  of  their  position  counsel  rely 
upon  the  cases  of  Porter  t.  Wilson,  S9  Okl. 
600,  135  Pac.  732;  Id..  239  D.  S.  170,  3C 
Sup.  Ct  91,  60  U  Ed.  204;  D'Tarmett  v. 
Cobe,  151  Pac.  589;  Lyon  ▼.  Lyon,  39  Okl. 
Ill,  134  Pac.  650. 

The  practice  of  demurring  to  the  evidence 
in  cases  tried  to  the  court  without  a  Jury 
appears  to  be  an  anomalous  procedure  fol- 
lowed only  by  the  courts  of  Kansas.  Foot- 
notes to  Elliott's  General  Practice,  {  855. 

The  third  paragraph  of  section  5002,  Re- 
vlscJd  Laws  of  Oklahoma  1910,  is  statutory 
authority  for  demurring  to  the  evidence  of 
the  party  on  whom  rests  the  burden  of  the 
Issues,  but  has  reference  to  the  order  of  pro- 
cedure In  jury  trials  only.  We  have  no  ex- 
press statutory  provision  for  a  demurrer  to 
the  evidence  In  cases  tried  to  the  court  with- 
out a  jury,  but  It  Is  a  practice  long  recogniz- 
ed In  Kansas  and  in  this  jurisdiction,  and 
where  such  practice  Is  followed,  we  know  of 
no  good  reason  why  a  demurrer  should  not 
perform  the  same  office  as  It  does  in  Jury 
trials.  We  think  that  the  case  of  Porter  v. 
Wilson,  supra,  not  only  sloes  not  support  the 
position  of  counsel  for  'defendants  in  error, 
but  is  authority  against  their  contention. 
In  that  case  one  of  the  Important  facts 
sought  to  be  established  by  plaintiff  was  the 
existence  of  the  marital  relation  between 
one  Ben  Porter  and  one  Jennie  McGllbra,  al- 
leged to  be  the  plaintiff's  parents,  and  the 
trial  court  in  his  special  findings  of  fact 
found  that  such  relation  did  not  exist,  but 
that  the  relation  once  existing  between  them 
was  illicit,  and  that  the  plaintiff  was  an  il- 
legitimate offspring.  The  record  discloses 
that  the  defendant's  counsel  In  that  case 
based  his  demurrer  on  the  ground  that  the 
testimony  of  the  plaintiff  bailed  to  prove  the 
marriage  of  plaintiff's  father  and  mother. 
It  was  on  this  testimony  that  the  trial  court 
ma'de  Its  findings  of  fact,  and  It  was  obvious 
from  the  record  that  the  court  weighed  the 
evidence  and  found  that  the  same  was  In- 
sufficient to  establish  plaintiff's  claim. 

The  latter  part  of  the  first  paragraph  of 
the  syllabus  in  the  case  reads: 

"While  the  judgment  of  the  court  sustained 
the  demurrer,  yet,  having  made  special  findings 
of  fact,  it  was  obvious  that  the  court  wciKhed 
the  plaintiff's  testimony  for  the  purpose  of  de- 
termining the  rights  of  the  respective  parties, 
and,  the  whole  case  being  before  the  court,  and 
there  being  evideuce  reasonably  tending  to  sup- 
port the  court's  findings,  no  reversible  error  was 
committed." 

In  the  body  of  the  opinion  Mr.  Chief  Jus- 
tice Sharp,  then  a  member  of  the  Supreme 
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Court  Commission,  speaUng  for  the  court, 
said: 

"We  must  not,  however,  overlook  the  very 
important  fact  that  the  court  did  not  render  its 
judgment  alone  upon  the  demurrer  to  the  evi- 
'lence,  but,  after  a  consideration  of  the  proof 
submitted  by  plaintiff,  made  its  findings  of  fact, 
thereby  necessarily  weighing  the  plaintiff's  tes- 
timony for  the  purpose  of  determining  the  rights 
of  the  respective  parties  to  a  recovery." 

And  In  another  place  in  the  opinion  we  find 
this  language: 

"That  the  court  did  consider  the  testimony 
and  determine  the  insufficiency  is  clearly  estab- 
lished from  the  language  of  the  journal  entry." 

The  case  of  D'Tarmett  v.  Cobe,  supra, 
does  not  support  the  position  of  the  defend- 
ants in  error.  In  that  case  Commissioner 
Bleakmore,  the  ■writer  of  the  opinion,  point- 
ed out  that  the  trial  court  did  not  make  find- 
ings of  fact,  and  there  was  nothing  in  the 
record  aflBrmatively  showing  that  the  court 
considered  and  weighed  the  evidence.  He 
clearly  stated  the  correct  rule  in  passing  on 
a  demurrer  in  such  cases  to  be  as  follows: 

"Where  on  the  trial  of  an  action  at  law  all 
the  issues  are  submitted  to  the  court  without 
the  intervention  of  a  jury,  and  a  demurrer  to 
the  evidence  is  passed  upon  and  sustained,  un- 
less it  affirmatively  appears  from  the  record  that 
the  trial  court  treated  the  cause  as  one  finally 
submitted  for  its  determination,  and,  upon  con- 
sidering and  weighing  all  the  evidence,  found 
that  the  demurrant  should  prevail,  the  correct- 
ness of  the  decision  sustaining  such  demurrer 
must  be  tested  by  the  general  rule  that  a  de- 
murrer admits  all  the  facts  which  the  evidence 
tends  to  establish,  as  well  as  every  fair  and 
reasonable  inference  to  be  drawn  therefrom." 

In  the  case  of  Lyon  v.  Lyon,  supra,  this 
court  also  called  attention  to  the  fact  that 
in  the  Porter  t.  Wilson  Case  the  record 
affirmatively  showed  that  the  trial  court 
weighed  the  evidence  and  found  the  same  in- 
sufficient on  the  gist  of  the  action.  After  a 
thorough  discussion  of  every  phase  of  the 
question,  Mr.  Justice  Thacker,  speaking  for 
the  court,  said : 

"In  any  event  the  correctness  of  an  order  or 
judgment  sustaining  a  demurrer  to  the  evidence 
in  cases  tried  to  the  court  without  a  jury  should 
be  tested  by  the  rule  that  the  demurrer  admits 
all  the  facts  the  evidence  tends  to  prove,  and 
every  reasonable  inference  deducible  therefrom 
in  favor  of  the  demurree,  and  also  operates  as 
a  withdrawal  of  any  evidence  in  favor  of  the 
demurrant,  unless  it  affirmatively  appears  from 
the  record  that  the  judge  did  in  fact  weigh  the 
evidence  as  upon  final  submission,  and  based  his 
judgment  for  the  demurrant  upon  lack  of  proba- 
tive effect,  or  absence  of  evidence,  upon  the 
gist  of  the  demurree's  contention." 

It  was  held  that  the  lower  court  erred  in 
sustaining  the  'demuirer,  which  was  also  the 
holding  of  the  court  in  the  case  of  D'Tarmett 
V.  Cobe,  supra. 

[2]  In  the  instant  case  the  trial  court  did 
not  make  special  findings  of  fact,  and  there 
is  nothing  in  the  journal  entry  or  record 
afBrmatlvely  showing  that  he  weighed  the 
evidence.  The  Judgment  was  upou  the  de- 
murrers. The  Journal  entry  was  such  as 
is  usually  entered  in  similar  cases  where  a 


demurrer  is  sustained  to  plaintiff's  erldence 
on  account  of  its  insufficiency  or  want  of 
probative  effect,  and  it  would  be  a  strained 
construction  for  us  to  say  from  the  language 
of  the  Journal  entry  in  tills  case  that  the 
court  weighed  the  evidence.  Testing  the  ac- 
tion of  the  trial  court  by  the  rule  as  announc- 
ed by  this  court  in  the  cases  hereinbefore 
discussed,  we  think  that  the  trial  court  com- 
mitted reversible  error  in  sostainlng  the  de- 
murrers. 

The  ease  is  therefore  reversed,  and  re- 
manded for  a  new  trial.  All  the  Justices 
concur,  except  OWEN,  J.,  not  participating. 

(64  Okl.  14) 
GARRISON  et  aL  v.  CARL  et  aL  (No.  6623.) 
(Supreme  Court  of  Oklahoma.    May  29,  1917.) 

(SyUahus  hp  the  Court.) 

1.  HOMBBTEAD  ^=»103  —  LlENB  UPON  —  JUDO- 

ME.NT. 

Judgments '  do  not  become  liens  upon  the 
homestead  of  the  judgment  debtor  when  filed  in 
the  office  of  the  clerk  of  the  district  court  pur- 
suant to  Rev.  Laws  1910,  §  514S,  but  the  same, 
on  the  death  of  the  judgment  debtor,  passes  to 
his  administrator  to  be  administered  upon  as 
other  property  of  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  157,  158.] 

2.  Homestead  ®=»90— Exemptions.  . 

The  homestead  exemption  in  the  Oklahoma 
Constitution,  art  12,  {  2  (section  303,  Williams' 
Okl.  Const.),  protects  the  homestead  of  the  fam- 
ily from  forced  sale  for  the  payment  of  debts 
and  from  judgment  liens,  except  for  the  pur- 
chase money,  taxes,  and  work  and  material,  and 
a  debt  created  by  mortgage  executed  by  husband 
and  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  U  128,  130-135.] 

Error  from  District  Court,  Wagoner  Coun- 
ty; Fred  P.  Branson,  Judge. 

Final  accounting  by  6.  D.  Carl,  administra- 
tor of  the  estate  of  Martha  J.  Wade.  Th& 
claims  of  the  opponents  Kathleen  GarrlsoD 
and  another  were  by  the  county  court  held 
Inferior  to  other  claims,  and  a  similar  Judg- 
ment being  rendered  on  appeal  to  the  district 
court,  opponents  bring  error.  Reversed  and 
remanded,  with  directions. 

McAdams  &  Haskell,  of  Oklahoma  City,  for 
plaintiffs  in  error.  W.  T.  &  A.  O.  Hunt,  and 
Watts  &  Malony,  all  of  Wagoner,  for  defend- 
ants in  error. 

TURNER,  J.  On  December  6,  1913,  G.  D. 
Carl,  administrator  of  the  estate  of  Martha 
J.  Wade,  deceased,  in  the  county  court  of 
Wagoner  county,  filed  his  final  account  show- 
ing, inter  alia,  that  he  had  ai^roved  and 
paid,  out  of  the  proceeds  of  the  sale  of  lots  30- 
and  31  in  block  340  in  Wagoner,  Okl.,  belong- 
ing to  the  estate  of  his  intestate,  which  was 
insolvent,  88  per  cent,  in  full  of  the  claims  of 
Chesnutt-Glbbons  Grocer  Company  and  J.  B. 
Welton,  defendants  in  error,  to  the  exclusion 
of  the  claim  of  Kathleen  and  Harvy  (Sarrl- 
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son,  admlnlstniton  of  the  estate  of  O.  W. 
•  Garrison.    The  cause  was  tried  on  exceptions 
of  the  Garrisons  to  the  report  and  the  facts 
agr««d,  which  were  substantially: 

That  on  October  18,  1908,  the  Chesnntt- 
Glbbons  Grocer  Company  lodged  a  Judgment 
against  Martha  J.  "Wade  in  the  county  coort 
of  Wagoner  county  for  $410.40,  and  filed  a 
transcript  thereof  In  the  office  of  the  clerk  of 
the  district  court  of  said  county  <m  October 
1, 1910.  On  November  14,  1909,  J.  B.  Welton 
also  lodged  a  Judgment  against  her  before  a 
Justice  of  the  peace  in  said  county  for  |84.- 
S7,  and  filed  a  transcript  thereof  in  the  office 
of  the  clerk  of  the  district  court  of  said 
county  on  October  1,  1910.  Later,  at  the  suit 
of  the  Judgment  debtor  the  district  court  of 
that  county  enjoined  the  sheriff  from  selling 
lots  30  and  SI  In  block  840  in  the  dty  of 
Wagoner  to  satisfy  said  Judgments,  on  the 
ground  that  the  lots  were  occupied  by  her  as 
her  homestead,  and  hence  were  exempt  from 
sale  to  satisfy  the  lien  of  the  Judgments.  She 
died  Intestate  October  24,  1910.  On  Decem- 
ber 17,  1010,  no  administrator  having  been 
appointed,  said  Judgment  creditors  revlTed 
the  Judgments  in  the  name  of  her  heirs,  that 
la,  her  children,  Grace  Koonce,  nte  Wade,  and 
Oscar  Wade.  Personal  service  of  notice  to 
revive  was  had  upon  Grace  and  service  by 
publication  upon  Oscar,  which  said  service 
was  based  on  the  affidavit  of  the  attorney 
for  the  Judgment  creditors,  alike  in  both  cas- 
es, as  follows: 

"I,  W.  T.  Hunt,  do  solemnly  swear  that  I  am 
the  attorney  of  record  for  Chesnutt-Gibbons 
Grocer  Company,  and  that  the  same  ia  a 
corporation;  that  Oscar  Wade  is  an  heir  at  law 
and  a  ropresentative  of  the  defendant,  Martha 
J.  Wade,  deceased;  that  said  Oscar  Wade  ia  a 
nonresident  of  the  state  of  Oklahoma,  and  his 
residence  ia  unknown  to  affiant." 

On  February  20,  1911,  O.  D.  Carl  was  ap- 
pointed administrator  of  the  estate  of  Mar- 
tha, and,  subsequent  thereto,  the  lots  were 
again  levied  upon  by  said  Judgment  creditors, 
whereupon  Grace  filed  her  petition  praying 
that  the  district  court  again  enjoin  the  sher- 
iff from  selling  the  lots  to  satisfy  the  Judg- 
ments, which  the  court  refused  to  do,  being 
of  the  opinion  that  the  Judgments  had  been 
regularly  revived  against  Grace  and  Oscar 
Wade  as  the  only  heirs  at  law  of  the  Judg- 
ment debtor;  that  the  lots  were  no  longer  ex- 
empt as  a  homestead,  but  were  subject  to  sale 
to  satisfy  the  lien  of  the  Judgments  sought 
to  be  enforced.  This  Judgment  was  never  ap- 
pealed from. 

On  December  6,  1905,  Geo.  W.  Garrison 
lodged  a  Judgment  In  the  district  court  of 
Oklalioma  county  against  Martha  J.  Wade  in 
the  sum  of  $5331.3S  and  died,  whereupon 
Harry  D.  Garrison  and  Kathleen  Garrison 
were  appointed  administrators  of  his  estate, 
and  on  April  10, 1011,  caused  to  be  entered  an 
order  in  the  district  court  of  Oklahoma  coun- 
ty reviving  said  Judgment  in  their  names  as 
such  against  O.  D.  Carl  as  administrator  of 
the  estate  of  Martha  J.  Wade.    The  order  of 


revivor  was  duly  served  upon  Carl  as  such 
and  the  claim  duly  presented  and  approved ; 
the  administrator  also  allowed  and  aiH>roved 
the  claims  of  the  other  Judgment  creditors 
mentioned.  There  is  no  Question  that  Mar- 
tha died  a  widow  and  not  the  head  of  a  fami- 
ly; that  Grace  and  Oscar  were  her  only  heirs 
at  law ;  that  both  were  adults ;  and  that  she 
was  under  no  legal  or  moral  obligation  to 
support  them.  On  this  state  of  facts  the 
county  court  held  that  the  claims  of  the 
Chesnutt-Gibbons  Grocer  Company  and  J.  B. 
Welton  were  liens  upon  the  lots  prior  to  that 
of  the  Garrisons  as  administrators,  and  or- 
dered that  the  administrator,  who  had  sold 
the  lots,  pay  the  same  out  of  the  proceeds  of 
this  sale  before  paying  or  allowing  anything 
upon  the  claim  of  the  Garrison  estate.  On 
trial  anew  In  the  district  court  upon  the  same 
facts,  a  like  Judgment  was  rendered  and  en- 
tered, and  the  Garrisons  bring  the  case  here. 

Assuming  that  the  lots  in  controversy  were 
the  homestead  of  Martha  at  the  time  the 
Chesnutt-Gibbons  Grocer  Company  and  the 
J.  B.  Welton  Judgments  were  lodged  against 
her,  and  that  the  district  court  held  them  so 
to  be  at  her  suit  to  enjoin  their  sale  to  satis- 
fy said  Judgments,  those  Judgments  were  not 
then,  and  never  became,  liens  upon  the  lots, 
notwithstanding  transcripts  thereof  were  fil- 
ed in  the  office  of  the  clerk  of  the  district 
court  but,  upon  the  death  of  Martha,  passed 
to  her  administrator  to  be  administered  upon 
as  other  property  of  the  deceased. 

[1,2]  This  case  Is  ruled  by  Gray  v.  Deal 
et  aL,  151  Pac.  205,  Oerlach  Bank  t.  Allen, 
152  Pac.  899,  and  Hedgpath  v.  Hudson  et  aL, 
160  Pac.  604.  In  the  former  case,  in  the  syl- 
labus, this  court,  npesUng  through  Oalbralth, 
C  said: 

"The  homestead  exemption  in  the  Oklahoma 
Constitution  (section  808,  Williams'  OkL  Const.) 
protects  the  homestead  of  the  family  from  forc- 
ed sale  for  the  payment  of  debts  and  from 
judgment  liens,  except  for  the  purchase  money, 
taxes,  and  work  and  material,  and  a  debt  creat- 
ed by  mortgage  executed  by  husband  and  wife." 

And,  after  quoting  Rev.  Laws  1910,  §  3832, 
which  says,  "A  lien  is  a  charge  imposed  upon 
specific  property,  by  which  it  is  made  securi- 
ty f OE  the  performance  of  an  act,"  in  the  body 
of  the  opinion  says: 

"This  definition  of  a  lien  seems  to  negative  the 
idea  of  a  dormant  lien,  and  to  support  the 
theory  that  a  lien,  if  it  exists  at  all,  must  be 
active.  It  would  seem  that,  if  a  lien  is  a  charge 
against  specific  property,  and  is  made  a  security 
for  the  performance  of  tlie  act,  L  e.,  for  the  pay- 
ment of  debt,  from  the  date  such  lien  attaches, 
then,  if  at  any  time  it  becomes  dormant,  it 
ceases  to  be  a  lien.  The  constitutional  provi- 
sion is  that  the  homestead  of  the  family  'shall 
be  and  is  hereby  protected  from  forced  sale,  for 
the  payment  of  debts,'  etc.  If  the  homestead 
ia  protected  from  forced  sale  for  the  payment 
of  debts,  surely  no  judgment  lien,  whether  dor- 
mant or  not,  can  attach  thereto.  The  word  'pro- 
tect' means  to  'insure  or  shield  from  danger, 
harm,  damage,  trespass,  insult,  temptation,  or 
the  like.'  'Defend'  is  another  definition.  To 
preserve  in  safety'  is  a  further  definition.  If 
the  homestead  is  'protected,'  it  is  'preserved  in 
safety'  from  judgment  liens,  and  cannot  be  made 
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subject  to  the  paTment  tbereof.  It  is  admitted 
that  tbe  judgment  lien  cannot  attach  while  the 
property  is  occupied  and  used  as  a  homestead; 
that  being  true,  it  cannot  attach  when  the  .prop- 
erty is  sold,  because  it  does  not  then  belong  to 
the  judgment  debtor.  It  follows  from  a  liberal, 
if  not  a  literal,  construction  of  the  homestead 
exemption  that  a  lien  cannot  attach  to  the  home- 
stead at  alL" 

It  follows  that  neither  the  Uen  of  the  gro- 
cer company  nor  of  Welton  could  attach  to 
these  lots  while  occupied  and  used  by  Mrs. 
Wade  as  a  homestead,  and  If  they  could  not 
then  attach,  neither  can  they  attach  when 
.she  dies.  This  for  the  reason  given  In  that 
case  where  the  homestead  was  sold — they  no 
longer  belong  to  the  judgment  debtor.'  It  also 
follows  that  the  judgments  In  question  did 
not  become  liens  upon  the  homestead  in  ques- 
tion, altJiough  filed  In  the  ofl3ce  of  the  clerk 
of  the  district  court  pursuant  to  Rev.  Laws 
1910, 1  6148,  and  that  the  court  erred  In  ren- 
dering the  Judgment  complained  of.  It  is  un- 
necessary to  consider  the  remaining  assign- 
ments of  error. 

Tbe  cause  is  reversed  and  remanded,  with 
directions  to  proceed  according  to  the  views 
herein  expressed.    All  the  Justices  concur. 


(64  Okl.  6S) 

WESTERN  COAL  &  MINING  CO.  v. 

GREEN.    <No.  6686.) 

(Supreme  Court  of  Oklahoma.    June  6,  1917.) 

^iSyllabu*  by  the  Court.) 

1.  Judgment  «=3ll9— DErAuiiT  Judomkmt— 
Failube  to  Answer. 

In  the  absence  of  some  statutory  limitation, 
a  judgment  upon  default  may  be  rendered  at  any 
time  during  any  term  of  court  after  time  fixed 
or  allowed  for  answer  has  expired,  notwith- 
standing tbe  case  was  not  placed  on  the  trial 
docket  prepared  and  printed  pursuant  to  sections 
5040  and  5041,  Revised  Laws  1910. 

[Ed.   Note.— For   other   cases,  see  Judgment, 
Cent.  Dig.  §|  208,  209,  211-220.] 

2.  Judgment  «=3l43(2)— Default— Vacation 
— Prevention  of  Defense. 

A  judgment  upon  default  will  not  be  vacated 
upon  a  showing  that  the  party  bad  a  meritori- 
ous defense;  it  must  be  made  to  further  appear 
that  he  was  prevented  from  making  a  timely 
presentation  of  it  upon  some  of  the  grounds 
named  by  the  statute  for  granting  such  relief. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  §  270.] 

3.  Motions  «=»57— Notice  of  Motion— Reli- 
ance upon  Clerk's  Custom. 

In  the  absence  of  some  statute  or  rule  of 
court  requiring  it,  parties  who  rely  upon  the 
custom  of  the  clerk  to  notify  them  when  orders 
are  entered  upon  motions  pending  in  their  cases 
do  so  at  their  peril. 

[Ed.    Note. — For.  other    cases,    see    Motions, 
Cent  Dig.  {§  68-71.] 

4.  Removal  of  Causes  «=»107(8)  —  Remand 
OF  Case  —  Failure  to  Answer  —  Reliance 
on  Clerk's  Custom. 

The  fact  that  the  clerk  of  a  United  States 
court  did  not  notify  the  attorney  of  a  party,  con- 
trary to  bis  usual  custom,  that  a  motion,  of 
which  the  party  had  notice,  to  remand  a  case 
to  the  state  court,  which  he  had  undertaken  to 
remove   therefrom,   had   been  granted,   does  not 


excuse  the  failure  of  the  party  to  answer  or 
plead  in  time  in  the  atate  court  after  the  re- 
mand, especially  where  such  party  does  not  ap- 
pear and  oppose  the  motion  to  remand,  but 
abandons  the  removal,  and  considerable  time 
elapses  between  the  time  the  motion  waa  filed 
and  the  cause  remanded  to  the  state  court  and 
the  transcript  filed  therein  without  tbe  party 
making  any  inquiry  as  to  the  status  of  the  case, 
or  being  in  any  way  misinformed  or  misled  by 
the  officers  of  the  court  or  opposing  counsel. 

Error  from  District  Court,  Coal  County; 
Robt.  M.  Ralney,  Judge. 

Action  by  Hannah  Green  against  the  West- 
em  Coal  &  Mining  Company.  Judgment  for 
plaintiff,  motfoa  to  vacate  judgrnient  denied, 
and  defendant  brings  error.    Order  affirmed. 

Ira  D.  Oglesby,  of  Ft.  Smith,  Ark.,  for 
plaintiff  in  erro'r.  E.  E.  Mclnnls,  of  McAles- 
ter,  and  C.  M.  ThreadgiU,  of  Coalgate,  for 
defendant  In  error. 

MILE<Y,  J.  This  action  was  commenced 
in  the  court  below  by  Hannah  Green  for  her- 
self arid  for  the  next  of  kin  to  Harry  Green, 
deceased  intestate,  to  recover  damages  for 
bis  death,  alleged  to  have  been  caused  by  tbe 
negll,gence  of  defendant  therein,  plaintiff 
in  error  here. 

Summons  was  regularly  issued,  duly  served 
and  returned,  by  which  the  defendant  was 
required  to  answer  the  petition  on  or  before 
October  23,  1911.  On  October  21st  the  de- 
fendant, appearing  specially,  filed  a  petition 
and  bond  to  remove  the  cause  to  the  United 
States  District  Court  for  the  Eastern  District 
of  Oklahoma.  Tbe  transcript  not  being  filed 
by  the  defendant,  the  plaintiff  helow  filed  the 
same  in  the  United  States  court  on  February 
13,  1913,  and  on  tbe  same  day  they  filed  a 
motion  to  remand  to  the  state  court  upon 
Jurisdictional  grounds.  On  July  10,  1913. 
the  motion  was  sustained  and  tbe  cause  re- 
manded, and  transcript  was  filed  in  the  court 
below  on  August  5,  1913.  On  December  23d 
following  the  defendant  not  having  answered 
or  pleaded  in  any  way  to  the  petition  of 
the  plaintiff,  the  cause  was  upon  motion  of 
attorneys  for  plaintiff  placed  upon  the  trial 
docket,  the  defendant  adjudged  to  be  In 
default,  and,  jury  being  waived,  the  evidence 
was  heard  and  damages  assessed  by  the 
court,  and  Judgment  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant. 

At  the  same  term  of  court,  but  more  than 
three  days  thereafter,  tbe  defendant  ai>- 
peared,  and  with  leave  of  court  filed  motion 
to  vacate  and  set  aside  the  judgment  so  ren- 
dered upon  default  and  to  permit  it  to  file 
answer  then  tendered.  Hearing  on  the  mo- 
tion was  continued  until  tbe  next  term.  The 
motion  was  then  heard,  and  the  court  made 
its  final  order  denying  the  same.  From  this 
order  ttie  defendant  below  has  prosecuted 
this  proceeding  in  error. 

[1]  Plaintiff  in  error  challenges  the  right 
of  the  court  to  render  Judgment  at  the  time 
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It  did.  Pursuant  to  section  S040,  Revised 
Lslwb  1910,  a  trial  docket  was  made  up  by 
the  clerk  of  the  court  for  the  December, 
1013  term,  at  whidi  the  Judgment  by  default 
was  rendered.  Various  actions  were  set 
thereon  for  hearing  on  particular  days.  A 
oopy  of  the  trial  docket  was  made  out  for 
the  use  of  the  bar  and  printed.  Section 
5041.  One  of  these  printed  copies  was  fur- 
nished the  attorney  for  the  defendant  Sec- 
tion 50*2  provides  that  trial  of  issues  of  fact 
and  the  assessment  of  damages  in  any  case 
shall  be  In  the  order  in  which  they  are  placed 
-on  the  trial  docket,  unless  the  court  in  its 
discretion  shall  otherwise  direct.  This  case 
^id  not  appear  at  any  place  on  the  printed 
copies  of  the  trial  docket,  and  It  is  insisted 
that  the  court  did  not  have  the  right  subse- 
quently and  during  the  term  to  place  the 
same  on  the  trial  docket  and  render  Judgment 
without  further  notice  to  the  defendant,  al- 
though it  had  been  in  default  for  some  time. 

We  do  not  think  that  the  sections  of  the 
statute  above  referred  to  impose  such  limi- 
tation uimn  the  power  of  the  court.  It  is 
quite  clear  that  the  court  may  during  the 
term  try  other  cases  than  those  placed 
on  the  tirial  docket  by  the  clerk,  pursuant 
to  section  5O10.  Section  5043  fixes  the 
time  when  actions  are  triable,  and  is  as 
follows: 

"Actions  shall  be  triable  at  the  first  term  of 
court,  after  or  during  which  the  issues  therein, 
by  the  time  fixed  for  pleading  are,  or  shall  have 
been  made  up.  When  the  issaes  are  made  up, 
or  when  the  defendant  has  failed  to  plead  within 
the  time  fixed,  the  cause  shall  be  placed  on  the 
trial  docket,  and  if  it  be  a  trial  case  shall  stand 
for  trial  at  such  term  ten  days  after  the  issuei 
are  made  up,  and  shall,  in  case  of  default,  stand 
for  trial  forthwith.  When  any  demurrer  shall 
be  adjudged  to  be  frivolous,  the  cause  shall  stand 
for  hearing  or  trial  in  like  manner  as  if  an  is- 
sue of  fact  had  been  Joined  in  the  first  instance." 

Section  6010  requires  that  the  trial  docket 
be  made  up  by  the  clerk  at  least  12  days 
before  the  first  day  of  the  term.  It  will  read- 
ily be  seen  that  actions  commenced  before, 
or  even  after  that  docket  is  made  up,  may 
thereafter  be  brought  to  issue,,  and  under 
section  S043  stand  for  trial  during  the  term. 
To  limit  the  court  during  the  term  to  trial 
of  those  cases  only  placed  on  the  trial  docket 
prepared  pursuant  to  section  6040  and  print- 
ed pursuant  to  section  5041  would  be  contrary 
to  the  plain  meaning  of  section  5043.  Hence 
we  conclude  that  the  court  may  add  other 
cases  to  the  trial  docket  during  the  term,  and 
assign  'them  to  particular  days  for  trial. 
If  the  defendant  is  in  default  by  reason  of 
not  having  filed  an  answer  or  other  pleading 
within  the  time  fixed  or  allowed  therefor. 
Judgment  may  be  rendered  Immediately. 
That  Is  the  plain  meaning  of  that  part  of 
section  5043  which  reads,  when  stripped  to 
the   portion    applicable: 

"When  the  defendant  has  failed  to  plead  with- 
in the  time  fixed,  the  cause  shall  be  placed  on 
the  trial  docket,  and  *  •  •  shall  •  •  • 
stand  foi  trial  forthwith." 


See,  also,  Race  v.  Malony,  21  Kan.  81; 
Leonard  v.  Hargis,  58  Kan.  40,  48  Pac.  686. 

If  the  case  had  been  placed  on  the  trial 
docket  before  it  was  printed,  and  defendant 
had  thereby  been  advised  in  advance  of  the 
day  it  would  be  disposed  of,  it  would  have 
availed  it  nothing,  since,  being  la  default. 
It  bad  no  right  to  offer  any  defense  or  to  be 
heard,  unless  in  the  matter  of  the  assessment 
of  the  damages.  But  no  complaint  is  made 
that  the  damages  awarded  are  excessive,  and 
leave  was  not  asked  to  reopen  the  case  tn 
order  that  the  defendant  might  be  heard  or 
present  evidence  thereon.  It  is  asking  to  be 
allowed  to  raise  an  issue  as  to  its  liability 
and  to  be  allowed  to  present  its  defense 
thereto. 

We  think  the  plaintiff  In  error  made  a  suf- 
ficient showing  for  the  purpose  of  the  motion 
that  there  was  merit  in  the  proposed  defense 
to  the  action.  The  prima  facie  showing  made 
by  it  was  not  contested  by  defendants  In 
error,  if  indeed  it  was  permissible  to  do  so. 
See  McLaughlin  v.  Nettleton,  25  OkL  310, 
321,  105  Pac.  662.  However,  this  alone  is 
not  suffldeot 

[2]  A  Judgment  rendered  upon  default 
against  a  party  duly  summoned  to  answer, 
but  who  fails  to  do  so  within  the  time  fixed 
therefor,  may  not  be  set  aside  solely  be- 
cause such  party  had  a  meritorious  defense. 
It  must  be  made  to  further  appear  that  the 
party  was  prevented  from  making  a  timely 
presentation  of  It,  upon  some  grounds  named 
by  the  statute  for  granting  such  relief.  M, 
K.  &  T.  Ry.  Co.  v.  Ellis;  156  Pac.  226,  L.  R. 
A.  1916E,  100. 

[3,  4]  The  default  was  entered  and  Judg- 
ment rendered  thereon  because  the  defendant 
had  failed  to  plead  to  the  petition.  Whether 
answer  or  other  pleading  was  due  earlier.  It 
is  conceded  that  it  was  due  not  later  than  the 
day  the  transcript  was  filed  In  the  lower  court 
upon  the  remand  from  the  United  States 
court  Morbeck  v.  Bradford  Kennedy  Co., 
19  Idaho,  83,  113  Pac.  89.  This  was  more 
than  a  year  and  a  half  after  the  time  fixed 
by  the  summons  for  answer,  nearly  6  months 
after  the  motion  to  remand  was  filed,  26 
days  after  the  order  to  remand  was  made 
and  entered  in  the  United  States  court,  and 
4  months  and  18  days  before  the  default  was 
entered.  The  defendant  seeks  to  excuse  Its 
failure  to  answer  or  plead  at  that  time  be- 
cause it  says  that  it  did  not  know  that  Juris- 
diction had  been  reinvested  in  the  state  court, 
and  the  action  was  again  pending  therein, 
not  having  been  notified  or  informed  that 
the  United  States  court  had  acted  upon  the 
motion  to  remand  end  that  the  order  had 
been  made.  It  is  admitted,  however,  that  its 
attorney  had  notice  of  the  filing  of  the  motion 
to  remand,  and  in  answer  to  the  notice 
telegraphed  the  Judge  of  the  court  on  Febru- 
ary 24,  1913,  that  the  removal  had  been  aban- 
doned by  defendant,  nnd  suggested  that  plain- 
tiff should  pay  the  costs.    This  was  5  months 


Digitized  by 


Google 


15G 


160  PACIFIC  RSPORT£B 


(OU. 


and  11  days  before  the  transcript  or  remand 
was  filed  In  the  Btate  court,  and  9  months  and 
29'  days  before  tbe  entry  of  default  therein. 
During  all  this  time  defendant's  attorney 
made  no  Inquiry  of  tbe  clerk  of  either  court, 
opposing  counsel,  or  any  one  else  as  to  the 
disposition  of  tbe  motion  or  the  status  of 
the  case,  although  he  was  on  different  occa- 
sions during  the  time  present  in  the  court  be- 
low lotting  after  other  litigation  for  this 
same  client,  and  had  met  the  oiqMsing  coun- 
sel there.  In  the  affidavit  of  the  attorney  it 
Is  stated: 

"It  had  been  the  uniform  and  uniyeraal  rule 
of  the  clerk  of  the  United  States  court  to 
promptly  advise  him  of  the  action  and  rulings  of 
tbe  court  upon  motions  to  remand  and  like  pro- 
ceedings, and  be  depended  upon  tbe  clerk  to  do 
so  in  this  case." 

It  Is  not  claimed  that  tbe  clerk  promised 
or  was  even  requested  to  notify  counsel  of 
the  final  disposition  of  the  motion  in  this 
particular  case.  No  statute  or  rule  of  court 
has  been  called  to  our  attention  requiring 
the  clerk  to  give  such  notices.  It  seems  they 
were  only  sent  this  particular  attorney  in 
other  cases  as  a  matter  of  courtesy  to  him. 
As  he  had  not  received  any  notice  In  this 
Instance,  the  attorney  testified: 

"I  assumed  that  it  bad  never  been  acted  upon 
and  that  it  was  still  in  that  court." 

It  seems  to  us  that  this  assumption  was 
not  warranted  under  the  circumstances. 
Coiuisel  was  advised  that  the  motion  had 
been  set  for  bearing;  not  only  did  he  not 
appear  to  oppose  it,  but  advised  the  judge 
of  the  court  that  be  had  abandoned  tbe  re- 
moval of  the  case,  thereby  Impliedly  assent- 
ing to  granting  the  motion  to  remand.  He 
should  have  realised  that  It  was  at  least 
probable  that  the  order  would  be  granted 
at  an  early  sitting  of  the  court;  and  when  he 
bad  not  been  advised  within  a  reasonable 
length  of  time  of  the  disposition  of  the|  mat- 
ter, the  exercise  of  the  least  care  or  the 
slightest  diligence,  it  seems  to  us,  should 
have  prompted  him  to  make  inquiry.  A  very 
little  effort  on  his  part  would  have  mabled 
him  to  ascertain  the  true  status  of  the  case. 
It  is  the  duty  of  attorneys  to  keep  themselves 
informed  as  to  the  proceedings  had  In  their 
cases  pending  in  tbe  courts,  and  if  they  re- 
ly on  a  general  custom  or  habit  of  the  derk 
to  advise  them,  they  do  so  at  their  peril. 
First  National  Bank  v.  Wentworth,  28  Kan. 
183. 

It  is  further  claimed  that  defendant's  at- 
torney was  misled  as  to  the  fact  that  the 
case  was  pending  in  the  court  below  by  rea- 
son of  the  fact  that  It  was  not  on  tbe 
printed  trial  docket  for  the  December  or  the 
previous  term.  The  pleading  was  due  and 
the  default  was  suffered  long  before  they 
were  made  up.  Knowledge  of  bis  default 
might  thereby  have  been  brought  to  him  soon- 
er than  it  was,  but  his  situation  would  have 
been  the  same.    It  would  yet  have  remained 


for  bim  to  make  the  same  showing  later 
required  to  vacate  the  Judgment,  before  he 
would  have  been  entitled  as  a  matter  of  rigbt 
to  file  an  answer  and  defend  in  tbe  action. 

Rather  bitter  complaint  is  made  of  oppos- 
ing counsel  because  they  did  not  Inform  the 
attorney  for  the  defendant  of  the  status  of 
the  case  before  taking  judgment  by  default 
Tbe  record  bas  been  carefully  read,  and 
nothing  found  that  was  said  or  done  by  tbem 
which  could  have  misled  any  one  as  to  tbe 
status  of  the  case  or  of  their  intentions,  or 
anything  that  Imposed  upon  them  tbe  duty  of 
notifying  opposing  counsel  that  their  motion 
to  remand  had  been  granted.  It  does  not 
even  appear  that  they  knew  or  suspected 
that  counsel  had  not  kept  himself  informed 
as  to  the  status  of  his  case. 

An  application  to  vacate  a  default  Judg- 
ment and  to  be  allowed  to  defend  is  address- 
ed to  tbe  sound  discretion  of  the  court,  and 
will  not  be  disturbed  on  appeal  unless  it 
clearly  appears  that  the  court  has  abused  its 
discretion.  M.,  K.  &  T.  Ry.  Co.  v.  Bails,  156 
Pac.  220,  L.  R.  A.  19ieE;,  100,  and  authori- 
ties there  cited. 

While  we  do  not  say  that  It  would  have 
been  an  abuse  of  discretion  to  have  set  aside 
the  judgment  upon  the  showing  made,  and  aa 
much  as  we  regret  that  a  party  has  been  de- 
prived of  the  opportunity  to  litigate  his 
rights  through  oversight  or  neglect,  yet  we 
cannot  say  that  the  oversight  or  neglect  in 
this  case  was  such  as  the  law  excuses,  or 
that  tbe  trial  court  abused  bis  discretion  in 
refusing  to  vacate  the  Judgment. 

The  order  appealed  from  is  affirmed.  All 
tbe  Justices  concur  except  RAINEY,  J.,  ngt 
participating,  and  TRACKER,  J.,  absent. 


(61  OU.  SVI) 

WBATHERLT,    Treasurer,    v.    CLOWORTH 

DEVELOPMENT  CO.    (No.  6631.) 
(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(Syllaiui  iv  the  Court.) 

1.  Taxation   ®=>467  — Assbsbuxnt— Iuposi- 
tion  of  assessmxnt. 

By  section  11,  c.  152,  Laws  1911,  tbe  coun- 
ty board  of  equalization  was  authorized  to  add 
omitted  property  to  the  assessment  rolls  upon 
giving  tbe  notice  required  by  said  section. 

[JSd.   Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  {§  831-836.] 

2.  Taxation  iS=»4J)5— Assessment— Remkdie& 

Tbe  remedies  provided  by  statute  authoriz- 
ing an  appeal  from  tbe  assessment  or  equaliza- 
tion of  property  or  by  what  relief  may  be  bad 
against  erroneous  assessments  or  mistakes,  a  dif- 
ference in  the  description  or  value  of  such  prop- 
erty are  exclusive,  and  equitable  remedies  can- 
not be  resorted  to. 

[Ed.    Note.— For   other   cases,   aee   Taxation, 
Cent.  Dig.  S  889.] 

8.  EJviDENOE  «=»44— Judicial  Notick. 

The  courts  of  this  state  will  take  judicial 
Knowledge  of  who  are  the  tax  assessors  and  tax 
officials  within  the  court's  jurisdiction. 

[Ed.   Note.— For  other  cases,   see   Bridence, 
Cent.  Dig.  i  66.] 
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Error  from  Superior  Court,  Garfield  Ckmn- 
ty;   Dan  Hnett,  Judge. 

Action  by  the  Cloworth  Development  Com- 
pany, a  corporation,  against  E.  B.  Weatberly, 
Treasurer  and  Ex  Officio  Tax  Collector  of 
Garfield  County,  Okl.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Berersed  and  remanded,  witli  directional 

W.  W.  Sutton,  Co.  Atty.,  of  Enid,  for  plain- 
tiff in  error.  W.  O.  Cromwell,  of  Enid,  &r 
dtfendant  in  error. 

UARDY,  J.  Defendant  in  error,  plalntiflf 
below,  brought  this  action  against  plaintiff  in 
error,  defendant  below,  to  enjoin  the  collec- 
tion of  certain  taxes  assessed  against  plain- 
tiff's property,  which  defendant,  as  county 
treasurer  of  Garfield  county,  was  threatening 
to  collect  Demurrer  to  plaintiff's  petition 
was  overruled,  and  defendant  prosecutes  er- 
rw. 

The  petltloa  alleges  that  defendant,  as 
county  treasurer  and  ex  officio  tax  collector, 
had  advertised  plaintiff's  property  for  sale 
on  account  of  alleged  failure  to  pay  certain 
taxes  against  said  property  for  the  year 
1912;  that  none  of  plaintiff's  property  was 
ever  listed  for  taxation  for  said  year  by  the 
assesBor  of  Garfield  county  or  by  any  other 
person  authorized  by  law  so  to  do;  that 
plaintiff,  nor  any  of  its  agents  or  officers, 
were  ever  called  upon  by  the  assessor  to  list 
Its  property  at  any  time  for  the  year  1912, 
nor  did  It  or  any  of  its  officers,  at  any  time, 
refuse  to  give  a  list  of  its  property  subject 
to  taxation  for  said  year.  The  petition  fur- 
ther alleges  that  without  plaintiff's  knowl- 
edge or  consent,  and  without  notice  to  it, 
some  person  to  it  unknown  placed  the  prop- 
erty involved  upon  the  tax  rolls  for  the  year 
1912  at  a  certain  assessed  valuation,  which  is 
alleged  to  be  wrongful  and  Illegal,  because 
said  property  had  never,  at  any  time  prior 
thereto,  been  listed  or  assessed  for  taxation 
as  required  by  law.  Further,  that  said  as- 
sesammt  was  illegal  and  wrongful  and  void 
and  contrary  to  the  direction  of  the  board  of 
equalisation  of  said  county.  In  this:  That 
said  board  bad  directed  plaintiff's  property 
to  be  listed  and  assessed  at  a  valuation  leas 
than  that  actually  placed  thereon;  that 
plaintiff  is  Informed  and  believes  that  one  J. 
P.  Stuard,  formerly  county  assessor  of  Gar- 
field county,  caused  plaintiff's  property  to  be 
placed  on  the  tax  rolls  at  an  .exorbitant  val- 
natimi,  without  calling  on  plaintiff  for  a  list 
and  valuation  of  its  said  property,  with  the 
fraudulent  Intent  and  purpose  on  bis  part  to 
Injure  plaintiff  In  the  collection  of  said  lUe- 
gal  and  pretended  tax.  It  Is  further  alleged 
that  the  property  described  Is  not  city  prop- 
erty or  used  for  dty  purposes;  that  it  de- 
rives no  benefit  from  the  city  or  from  the 
privileges  of  water,  fire  protection,  sewer, 
Ugbts,  or  gas,  and  Is  not  used  for  city  purpos- 
es, but,  on  the  contrary.  Is  used  and  cultivat- 
ed as  agricultural  land ;  that  other  tracts  of 


land  for  farming  puriMses  situated  in  or 
much  closer  to  the  courthouse  square  than 
plaintiff's  property  was  assessed  at  a  less 
valuation,  and  that  the  values  placed  upou 
plaintiff's  property  la  in  excess  of  the  fair 
cash  value  thereof. 

[1,1]  As  we  understand  plaintiff's  theory, 
it  is  this:  That  because  plaintiff,  nor  any 
one  in  its  behalf,  had  listed  said  property  for 
taxation,  and  because  the  assessor  had  not  de- 
manded of  plaintiff  a  list,  nor  listed  the  same 
himself,  the  tax  sought  to  be  collected  was 
therefore  illegal  and  void.  By  the  provi- 
sions of  section  11,  c.  152,  Sess.  Lawe  1911, 
the  county  board  of  equalization  is  author- 
ized to  add  omitted  property  to  'the  assess- 
ment rolls  upon  giving  notice  in  writing  to 
the  owner  or  his  agent,  properly  mailed  to 
such  person  at  his  post  office  address,  to  ap- 
pear at  a  time  and  place  fixed  In  said  notice, 
and  show  cause  why  such  assessment  should 
not  be  Increased  or  other  property  added 
thereto.  Weatherly  v.  Sawyer,  leH  Pac.  717 
(not  yet  officially  reported).  It  appears  from 
the  allegations  in  the  petition  that  plantlff's 
property  was  ordered  listed  and  assessed  by 
the  board  of  equalization  at  a  certain  value. 
The  petition  falls  to  allege  that  no  written 
notice  was  given  to  plaintiff  by  said  board  of 
Its  action  in  the  premises,  or  that  plaintiff 
was,  by  reason  of  the  failure  to  give  such 
notice,  deprived  of  ani  opportunity  to  appear 
and  show  cause  why  said  prt^erty  should 
not  be  listed  and  as-ssessed  pursuant  to  the 
direction  of  said  board ;  and,  In  the  absence 
of  such  an  allegation,  the  petition  Is  fatally 
defective  in  this  particular.  Weatherly  v. 
Sawyer,  supra. 

If  In  fact,  the  board  of  equalization  gave 
the  notice  required  by  said  section  and  di- 
rected the  property  to  be  listed  and  assessed, 
and  same,  was  listed  and  assessed  pursuant 
to  said  direction.  Jurisdiction  was  thereby 
conferred  upon  the  taxing  officials  to  take 
each  and  every  step  necessary  to  levy  and 
collect  a  valid  tax  against  plaintiff's  prop- 
erty. By  the  provisions  of  said  chapter  152 
plaintiff  was  authorized  to  appear  before  the 
board  of  equalization  and  present  any  claim 
It  might  have  as  to  the  assessment  of  its 
property  or  the  valuation  thereof,  and,  feel- 
ing aggrieved  at  any  action  of  the  board,  was 
given  the  right  of  appeal  to  the  superior  or 
district  courts  of  the  county  In  which  the 
property  was  situated  wherein  the  action  of 
the  board  of  equalization  might  be  reviewed. 

The  allegation  that  plaintiff's  property 
was  placed  upon  the  tax  rolls  at  a  valuation 
different  from  that  at  which  it  was  directed 
to  be  listed  and  assessed  by  the  board  of 
equalization  is  not  sufficient  to  entitle  plain- 
tiff to  the  relief  asked.  There  is  no  allega- 
tion that  the  value  at  whldi  said  property  was 
finally  placed  upon  the  tax  rolls  was  not  the 
values  as  fixed  thereon  by  the  s'-«te  board  of 
equalization,  and  for  all  we  are  able  to  tell, 
such  may  have  been  the  case,    and.  In  the 
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alieence  of  an  allegation  to  the  contrary,  we 
are  Justified  In  presuming  this  to  l>e  tnie. 
Weatherly  v.  Sawyer,  supra;  Southwestern 
Surety  Ins.  Co.  ▼.  Davis,  156  Pac.  213; 
Southern  Surety  Co.  v.  Waits,  46  OkL  513, 
146  Pac.  431. 

The  petition  alleges  that  plaintiff's  proper- 
ty was  placed  upon  the  tax  rolls  by  3.  P. 
Stnard,  fbrraerly  county  assessor  of  Oarfleld 
county,  without  calling  on  plaintiff  for  a  list 
and  valuation  of  its  property,  with  the  fraud- 
ulent Intent  and  purpose  to  Injure  plaintiff 
In  the  collection  of  said  Ux.  These  allega- 
tions simply  mean  that  the  acts  of  said  Stu- 
ard  In  causing  plaintiff's  property  to  be  plac- 
ed upon  the  tax  rolls  are  unauthorized  be- 
cause plaintiff  had  not  listed  his  property, 
and  no  demand  was  made  upon  it  for  a  list 
and  valuation  thereof.  Section  12  of  chapter 
1S2  requires  the  assessor,  after  the  sitting 
of  the  board  of  equalization,  to  revise  the 
assessment  rolls  as  per  the  order  of  the 
board,  and  to  make  an  abstract  of  the  assessr 
ment  as  so  revised  and  transmit  same  to  the 
state  board  of  equalization,  and,  after  receipt 
of  the  report  from  the  state  board  of  equali- 
zation, to  revise  Ills  assessment  list  in  accord- 
ance therewith,  and  in  cases  where  the  action 
of  the  state  board  of  equalization  results  in  a 
higher  valuation  being  placed  upon  the  prop- 
erty assessed.  It  is  the  duty  of  the  county 
assessor  to  correct  his  assessment  list  so  as 
to  conform  to  the  action  of  the  state  board. 
Section  13  requires  the  county  excise  board 
to  certify  all  tax  levies  to  the  assessor,  and 
upon  receipt  thereof  directs  him  to  make  out 
a  tax  roll  with  the  complete  abstract,  showing 
all  taxes  to  be  collected,  and,  when  complete, 
to  file  the  same  with  the  county  treasurer 
and  file  a  true  and  correct  abstract  of  the 
same  with  the  county  clerk. 

Plaintiff  was  not  entitled  to  notice,  nor  was 
its  knowledge  or  consent  necessary  to  the  ex- 
tension of  the  assessed  valuation  as  correct- 
ed by  the  assessor,  upon  the  tax  rolls.  Car- 
rie© V.  Crocker,  38  Okl.  440,  132  Pac.  181; 
Weatherly  v.  Sawyer,  supra. 

The  allegation  that  said  property  was 
placed  on  the  tax  rolls  without  authority  of 
law  is  a  conclusion  of  the  pleader,  and  is  not 
suflSdent.  It  Is  necessary  to  show  the  facts 
wherein  the. acts  complained  of  are  Illegal. 
Jones  V.  Carnes,  17  Okl.  470,  87  Pac.  652; 
Weatherly  v.  Sawyer,  snpra. 

[3]  If  the  petition  be  construed  to  allege 
that  Stuard  was  not  at  the  time  the  regularly 
elected  and  qualified  assessor,  the  trial  court 
was  authorized  to  take  Judicial  knowledge  of 
who  was  in  fact  the  assessor  at  said  time, 
and  was  not  authorized  to  assume  that  Stu- 
ard was  not  the  regularly  elected  and  acting 
assessor  when  he  judicially  knew  the  fact  to 
be  otherwise.  1  Chamberlayne,  Mod.  Law 
Ev.  §  649;  4  Wlgmore,  Ev.  §  2576;  Jones,  Bv. 
1 100,  note  23 ;  16  Cya  900. 

Section  14  of  said  chapter  152  which  au- 
thorizes the  board  of  county  commissioners  to 


hear  and  determine  allegations  of  erroneous 
assessments  or  mistakes  or  differences  in  the 
description  or  value  of  land  or  other  proper- 
ty, at  any  session  of  said  board,  before  the 
taxes  were  paid,  has  been  declared  unconsti- 
tutional, and  therefore  the  remedy  therein 
provided  was  not  available  to  the  taxpayer. 
In  re  Appeal  of  Franklin  Hickman,  162  Pac. 
176;  Weatherly  V.  Sawyer,  supra. 

The  remaining  provisions  of  said  act,  how- 
ever, were  still  In  force  by  which  a  plain, 
adequate,  and  speedy  remedy  was  provided 
In  all  matters  relating  to  the  assessment  and 
valuation  of  its  property  by  an  appeal  from 
the  county  board  of  equalization  to  the  dis- 
trict court  or  superior  court  Section  7370, 
Rev.  Laws  1010,  Is  as  follows: 

"That  the  proceedings  before  the  board  of 
equalization  and  appeals  therefrom  shall  be  the 
sole  method  by  which  assessments  or  equaliza- 
tions ghall  be  corrected  or  tiizes  abated.  Elquita- 
ble  remedies  sball  be  resorted  to  only  where  the 
aggrieved  party  has  no  taxable  property  within 
the  tax  district  of  which  complaint  is  made." 

Where  tax  proceedings  are  initiated  by  an 
assessment  of  property  In  a  legal  manner,  ju- 
risdiction is  acquired  by  the  taxing  officials 
to  take  aU  steps  necessary  to  levy  and  collect 
a  valid  tax  against  taxable  property.  An 
appeal  having  been  allowed  from  the  action 
of  the  county  board  of  equalization  to  the 
superior  or  district  court,  the  remedy  thus 
provided  Is  exclusive,  and  any  complaint  for 
Irregularity  or  inequality  In  the  assessment 
or  value  of  property  should  be  urged  In  that 
manner.  WUlIams  v.  Oarfleld  Elxtdiange 
Bank,  38  Okl.  539.  134  Pac.  863 ;  Mellon  Co. 
V.  McCafferty,  38  Okl.  534,  135  Pac.  278; 
Carrico  v.  Crocker,  38  Okl.  440, 133  Pac.  181 ; 
Thompson  et  al.  v.  Brady  et  al.,  42  Okl.  807, 
143  Pac.  6;  Board  Com'rs  ▼.  Tlnkl^;>aa^, 
162  Pac.  1119;   Weatherly  v.  Sawyer,  supra. 

It  is  urged  tliat  the  above  statute  Is  uncon- 
stitutional, in  that  It  deprives  the  courts  of 
this  state  of  Jurisdiction  conferred  npon  them 
by  the  Constitution,  and  that  it  deprives  a 
citizen  of  his  property  without  due  process 
of  law.  Of  the  cases  above  dted,  the  case  of 
Mellon  Co.  T.  McCafferty  was  appealed  to  the 
Supreme  Court  of  the  United  States,  where 
the  judgment  of  this  court  was  affirmed.  239 
U.  S.  134,  36  Sup.  Ct.  94,  60  L.  Ed.  181.  In 
that  case  It  was  contended  that  the  state  stat- 
ute deprived  the  taxpayer  of  his  property 
without  due  process  of  law,  but  this  contention 
was  denied  both  by  this  court  as  to  the  state 
law  and  by  the  Supreme  Court  as  to  the  fed- 
eral law.  The  validity  of  this  provision  has 
been  declared  so  often  that  we  deem  it  un- 
necessary to  reiterate  the  arguments  thereon, 
or  to  further  consider  the  question  which 
may  be  regarded  as  finally  settled. 

Assuming,  without  deciding,  that  chapt^ 
240,  Laws  1913,  p.  037,  approved  July  6,  1913, 
was  applicable  to  the  taxes  In  question  as 
contended,  it  is  provided  therein  by  section 
5,  art  1,  that  the  remedies  of  resort  to  the 
boards  and  appeal  therefrom  shall  be  the  sole 
remedies  for  the  correction  of  assessments  or 
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equnHzations,  and  whether  eection  7370  be 
repealed  by  said  chapter  as  contended  by 
plaintiff,  which  we  do  not  decide,  the  runedy 
provided  would  still  be  exclusive  under  said 
chapter. 

The  Judgment  OTermllng  the  demurrer  la 
set  aside,  and  the  cause  Is  reversed  and  re- 
manded, with  directions  to  sustain  the  de- 
murrer.   All  the  Justices  concur. 


BAEBB  et  aL  ▼.  GAINES  BROS.  CO. 

(No.  7941.) 

(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(SyUabiu  Iv  <1>«  Court.) 

1.  Pbincipai,   and    Subktt    «s»162— BiaHTS 
OF  SWKBTT— Suit  Against  Subett. 

A  payee  ol  a  note  may  at  his  option  sue  the 
snretiea,  or  any  one  of  them,  without  joining  in 
the  action  the  principal  and  other  sureties. 

[Ed.  Note. — ^E*or  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  H  416-419.] 

2.  Pbincipai-  and  Subktt  «=>125— Rights  or 
Subett— DiBCHABGE. 

The  sureties  are  not  released  from  liability 
upon  a  note  made  by  a  deceased  principal  by 
failure  of  the  payee  to  file  the  claim  against  the 
estate  of  the  deceased  principal. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {§  312-328.] 

3.  Pbincipal  and  Subett  «=>126<1)  —  B«- 
LEASE  OF  Subett. 

The  negligence  or  passive  inactivity  of  a 
holder  of  a  promissory  note  to  foreclose  a  mort- 
gage given  to  secure  its  payment  is  not  a  de- 
fense available  to  the  surety  in  the  absence  of 
a  legal  demand  by  the  surety  upon  the  holder 
of  the  note  to  foreclose  such  mortgage. 

[Dd.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {S  329-341,  345,  351.] 

4.  Pleading  €=345(1)— Judgment  on. 

Where  a  petition  states  a  cause  of  action, 
and  the  answer  fails  to  set  up  a  legal  defense, 
judgment  on  the  pleadings  for  plaintiff  may 
properly  be  rendered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1056,  1057-1059.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Ottawa  County; 
Vem  E.  Thompson,  Judge. 

Action  by  the  Gaines  Bros.  Company 
against  Edgar  Baker  and  another.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

A.  C.  Towne,  of  Miami,  for  plaintiffs  In 
error.  A.  C.  Wallace,  of  Miami,  for  defend- 
ant in  error. 

COLLIER,  C.  This  la  an  action  brought  by 
the  defendant  in  error  against  the  plaintiffs 
In  error  and  other  defendants,  who  were  not 
served  and  who  were  dismissed  at  the  trial 
without  prejudice,  <mi  a  promlasory  note  ex- 
ecuted by  Thos.  B.  Baker  and  others. 

The  amended  answer  of  the  plaintiffs  In 
error  admitted  that  they  had  signed  the  note 
sued  upon,  but  did  so  as  sureties' only,  and 
that  Thos.  B.  Baker,  now  deceased,  was  the 
principal  in  said  note ;  that  A.  R.  Botts  was 


the  duly  appointed  administrator  of  the  es- 
tate of  Thos.  B.  Baker,  that  said  estate  was 
solvent,  and  that  the  promissory  note  sued 
upon  could  have  been  collected  by  presenting 
the  claim  to  said  administrator,  but  that 
said  plaintiff  in  error  failed  to  do  so,  and 
that  the  time  for  doing  so  as  provided  by 
law  had  passed,  and  that  said  claim  was 
further  secured  by  a  chattel  mortgage  execut- 
ed by  Thos.  B.  Baker,  principal,  and  that 
no  effort  was  made  to  realize  on  said  mort- 
gage, which  covered  ample  property  to  satis- 
fy the  claim,  and  that  by  reason  of  the  neg- 
lect and  failure  of  the  defendant  In  error 
to  present  said  claim  to  the  administrator, 
and  his  failure  to  foreclose  said  mortgage, 
the  mortgaged  property  was  lost,  and  that 
plaintiffs  In  error  are  thereby  exonerated 
and  not  liable  In  this  action,  and  that  said 
administrator  was  a  necessary  party. 

Motion  was  made  by  the  defendant  In  er- 
ror for  Judgment  on  the  pleadings,  which 
motion  was  by  the  court  sustained,  and  Judg- 
ment rendered  in  favor  of  the  defendant  in 
error,  to  which  action  of  the  court  the  plain- 
tiffs in  error  duly  excepted  and  bring  error  to 
this  court  Hereinafter  the  parties  will  be 
designated  as  they  were  in  the  trial  court 

In  the  brief  of  defendants  three  questions 
are  presented  and  argued  as  to  why  the  Judg- 
ment rendered  should  not  be  sustained:  First, 
that  the  administrator  was  not  sued  in 
the  action  and  was  a  necessary  party;  second, 
that  by  the  failure  of  plaintiff  to  file  his  claim 
against  the  estate  of  the  deceased  principal 
the  sureties  were  discharged;  and,  third, 
that  the  plaintiff  released  the  sureties  by 
neglecting  to  foreclose  the  chattel  mortgage 
given  by  the  principal.  These  questions  will 
be  considered  In  their  order. 

[1]  The  payee  on  a  note  executed  by  sever- 
al obligors  may  proceed  against  any  or  all 
of  the  makers  ot  said  note,  and  it  is  setUed  in 
this  Jurisdiction  that  the  contention  that 
the  administrator  of  the  deceased  maker  of 
a  note  was  a  necessary  party  in  the  Instant 
case  in  this  action  against  the  sureties  is  not 
well  taken. 

"By  virtue  of  section  4694,  Rev.  Laws  1910, 
the  holder  of  a  promissory  note  may,  at  his  op- 
tion, maintain  an  action  against  the  parties 
who  sign  the  same  as  sureties  without  joining 
the  principal  debtor  as  a  party  defendant" 
("rancis  v.  First  National  Bank  of  Eufaula,  40 
Okl.  267,  138  Pac.  140;  Surre  Commission  Co. 
V.  Keen,  26  Okl.  794,  110  Fac.  775;  Moorehead 
et  aL  V.  Daniels,  153  Pac.  623. 

If,  however,  there  was  a  want  of  proi>cr 
parties  defendant,  it  is  settied  in  this  Juris- 
diction that  the  only  way  to  attack  the  same 
is  by  demurrer,  and,  as  a  demurrer  was  not 
Interposed,  consequently,  even  had  there  been 
a  want  of  proper  parties  defendant,  the 
failure  to  properly  present  the  question  Is 
fatal  to  the  said  contention  of  the  defendant. 

[2]  The  failure  of  the  payee  of  the  note  to 
Ale  the  same  with  the  administrator  of  the 
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deceased  maker  Is  not  a  defense  available 
to  the  sureties. 

The  liability  of  the  sureties  "is  not  omdition- 
ed  upon  the  exercise  of  diligence  by  the  holder 
of  the  obligation  to  collect  of  the  principal,  and 
the  negligence  or  passive  Inactivity  of  the  hold- 
er is  not  a  defense  available  to  the  surety." 
Union  Mutual  Ins.  Oo.  v.  Page,  164  Poc.  116, 
not  yet  officially  reported. 

Again,  a  surety  whose  principal  died,  and 
whose  estate  is  being  administered,  may, 
as  is  the  duty  of  the  surety,  pay  the  claim 
lilmseU  and  Sle  it  against  the  estate,  or  he 
may  file  a  conditioned  claim  against  the  es- 
tate witbout  having  paid  and  dlsdiarged  the 
debt 

In  Terxa  t.  RnthrufT  et  al.,  19  N.  B.  13, 
120  N.  W.  758,  25  L.  R.  A.  (N.  S.)  139,  Ann. 
Cas.  1912D,  809,  it  is  held: 

"A  surety  is  not  released  from  liability  by  the 
failure  of  the  creditor  to  file  his  claim  against 
the  estate  of  the  deceased  principal  debtor." 

In  Darby  t.  Bemey  Nat.  Bank,  97  Ala.  643, 
11  Sontb.  881,  the  court  said: 

"The  gravamen  of  the  fourth  and  sixth  pleas 
is  that,  the  principal  obligor  in  the  note  sued  on 
having  died,  the  plaintiff  failed  to  take  steps 
which  the  law  authorized  him  to  take  to  col- 
lect the  amount  Evidenced  by  the  note  out  of  his 
estate,  and  hence  he  should  not  now  recover 
from  the  defendant,  wbo  is  only  surety  thereon ; 
or,  in  other  words,  the  defense  attempted  to  be 
advanced  by  these  pleas  is  that  plaintiff  by  rea- 
son of  his  inactivity  in  respect  of  pursuing  his 
remedies  against  the  principal's  estate  failed 
to  enforce  and  collect  his  claim  from  that 
source,  and  lost-  the  power  so  to  do  upon  the 
final  settlement  of  Westbrooke's  estate.  The 
release  of  the  principal  debtor  in  this  way  by 
operation  of  law  which  wrought  the  result 
through  the  mere  passiveness  of  the  creditor 
did  not  discharge  the  surety." 

See  Hinter  v.  Branch  Bank,  23  Ala.  762, 
58  Am.  Dec.  315;  Smith  v.  Smlthson,  48  Ark. 
261,  3  S.  W.  49;  BuU  v.  Coe,  77  Cat  64,  18 
Pac.  808, 11  Am.  Rep.  236 ;  lios  Angeles  Coun- 
ty V.  Lankershlm,  100  Cal.  525,  35  Pac.  153, 
656 ;  Fetrow  v.  Wiseman,  40  Ind.  148 ;  Jack- 
son V.  Benson,  54  Iowa,  654,  7  N.  W.  97 ; 
Ray  T.  Brenner,  12  Kan.  105;  Banlcs  v. 
State,  62  Md.  88;  Bell  v.  Walker,  54  Neb. 
222,  74  N.  W.  617;  Sibley  v.  McAllaster,  8 
N.  H.  389;  Moore  v.  Gray,  26  Ohio  St  525; 
White  V.  Savage,  48  Or.  604,  87  Pac.  1040; 
Willis  V.  Chowning,  90  Tex.  617,  40  S.  W. 
395.  59  Am.  St  Rep.  842. 

Section  1058  of  the  Revised  Laws  of  1910 
ia  as  follows: 

"A  surety  may  require  Ids  creditor  to  pro- 
ceed against  the  principal,  or  to  pursue  any 
other  remedy  in  his  power  which  the  surety 
cannot  himself  pursue,  and  which  would  liglit- 
en  his  burden;  and  if  in  such  case  the  creditor 
neglects  to  do  so,  the  surety  ia  exonerated  to 
the  extent  to  which  he  is  thereby  prejudiced." 

[3, 4]  In  the  instant  case  It  is  not  pleaded 
that  any  demand  was  made  upon  the  payee  of 
the  note  to  foreclose  the  mortgage,  and  In  the 
absence  of  snch  demand  the  surety  cannot 
plead  a  discharge  of  any  part  of  the  Indebt- 
edness 6Tldeuced  by  the  note  sued  npon  by 
rmson  of  the  fbilure  to  foreclose  the  mort- 


gage given  to  secure  payment  of  the  note. 
Again,  the  sureties  had  the  right  to  pay  and 
discharge  the  Indebtedness  which  the  mort- 
gage was  given  to  secure,  and  upon  so  doing 
to  have  transferred  and  assigned  to  them  the 
said  mortgage,  and  thereupon  could  have 
proceeded  to  foreclose  the  same,  and,  failing 
In  this,  they  cannot  now  set  np  the  nei^gence 
of  the  payee  to  foreclose  the  mortgage  as  a 
discharge  from  liability. 

"The  mere  passiveness  of  the  creditor  in  the 
collection  of  his  debt,  either  of  the  principal 
debtor  or  from  collateral  securities  held  by  him. 
is  not  sufficient  grounds  for  discharging  tb» 
surety."  Sandell  v.  Norment  19  N.  M.  549. 
145  Pac.  259. 

"The  right  of  a  payee  on  a  note  to  resort  to 
the  sureties  thereon  is  not  lost  because  of  his 
failure  to  sell  personal  property  held  as  collat- 
eral immediately  on  the  maturity  of  the  note." 
Timmona  et  al.  v.  Butler,  Stevens  St  Co.,  138 
Ga.  69,  74  S.  E.  784. 

"Mere  passivity  or  inaction  by  a  creditor  will 
not  discharge  a  surety,  even  though  tlie  debt 
could  have  been  collected  from  the  principal  if 
the  creditor  had  act«]  promptly,  where  the 
creditor  acts  in  good  faith  and  takes  no  affirma- 
tive action  detrimental  to  the  surety's  rights." 
National  Bank  of  Commerce  v.  Gilvin  (Tex.  Civ. 
App.)  152  S.  W.  652.       ' 

"The  general  rule  is  that,  in  the  absence  of 
an  express  agreement  to  use  diligence,  or  a  spe- 
cial request  to  act  or  such  peculiar  circum- 
stance as  to  render  prompt  action  of  the  cred- 
itor an  absolute  duty,  mere  inaction  or  passive 
negligence  on  the  part  of  the  creditor  in  failing 
to  take  steps  to  secure  the  collection  of  Iiia 
debt  from  collateral  security  given  to  him  by  the 
principal  debtor  ia  not  sufficient  of  itself  to  dis- 
charge or  release  a  surety  from  his  obligatiaii 
to  pay  tlie  debt"  87  Ann.  Cas.  note,  p.  371, 
and  the  very  many  authorities  there  cited. 

"The  reason  for  the  rule  is  founded  on  the 
fact  that  the  surety  is  given  ample  protection 
against  the  inaction  or  passive  neglect  of  the 
creditor.  If  he  desires  to  expedite  paymmt,  lie 
may  himself  pay  the  debt,  acquire  all  the  se- 
curities held  l>y  the  creditor,  and  become  subro- 
gated to  all  the  rights  of  the  creditor."  Tim- 
mons  V.  Butler,  138  Ga.  69,  74  S.  E.  784;  San- 
deU  V.  Norment  19  N.  M.  549,  145  Pac  25». 

It  follows  that  the  answer  filed  in  this  c&se 
did  not  set  up  a.  valid  defense  to  the  action, 
and  that  the  court  did  not  err  In  renderlns 
Judgment  on  the  pleadings  for  plaintiff. 

This  cause  is  affirmed. 

PBR  CURIAM.    Adopted  In  whola 


(M  Okl.    11) 
SECURITY  STATE  BANK  v.  LANB. 
(No.  6C07.) 

(Supreme  Court  of  Oklahoma.    May  28,  1917.) 

(St/Jlaliu  &v  the  Oourt.) 

1.  UsuBT  ®=s>  142(4)— Actions— EviDENCK. 

Where  a  copy  of  the  written  demand  r*- 
quired  by  section  1005,  Rev.  Laws  1910,  ia  at- 
tached to  and  made  a  part  of  the  petition  of  the 
plaintiff  in  an  action  to  recover  the  penalty  pro- 
vided for  b^  said  section,  and  is  not  stricken 
out  on  motion,  it  will  be  considered  a  part  of 
the  petition  and  admissible  in  evidence  under  tlte 
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rule  gOTerning  exhiblta  attached  to  and  made 
a  part  of  the  pleading. 

[Ed.  Note.— For  other  caxea.  see  Usury,  Cent 
Dig.  I  433.] 

2.  Evidence  ^=»186(1)  —  Secondabt  Evi- 
dence— Notice  to  Phodoo*  Omoinai — ^Ad- 
mission OF  COFT. 

Where  the  original  paper  is  necessarily  in 
the  hands  of  the  defendant,  notice  to  produce 
the  same  is  not  required  to  allow  a  copy  to  be 
Civen  in  evidence  where  the  form  of  the  action- 
and  the  aUegationa  of  the  pleadingB  are  such  as 
to  give  notice  that  the  production  will  be  neces- 
sary at  the  trial. 

■[Ed.   Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  i  642.] 

3.  Cosra  «=»252  — Oh  Afpkai,  —  Attobrits' 
FEKa 

\Vhere  the  plaintiff  in  an  action  to  recover 
the  penalty  prescribed  by  section  1006,  Rev. 
Ziaws  1910,  prevails,  he  is  entitled  by  section 
lOOe,  Rev.  Laws  1010,  to  recover  as  part  of 
his  costs  a  judgment  against  the  other  party  to 
such  action  for  a  reasonable  attorney's  fee,  to 
be  fixed  by  the  court,  but  said  section  does  not 
authorize  the  trial  court  to  render  judgment 
against  the  defendant  for  an  additional  sum  as 
an  attorney's  fee  in  the  event  the  cause  is  ap- 
pealed to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S  961.] 

Error  from  Superior  Court,  Pottawatomie 
County;    George  C.  Abemathy,  Judge. 

Action  by  R.  L.  Lane  against  the  Security 
State  Bank.  There  was  judgment  for  plain- 
tiff, and  defendant  brings  error.  Modified 
and  affirmed. 

F.  H.  Reily,  of  Oklahoma  City,  for  plaintiff 
in  error.  Balditin  &  Carlton,  of  Shawnee,  for 
defendant  in  error.  Erwin  &  Erwin,  of 
Wellston,  amid  cnriie. 

KANB,  J.  This  was  an  action  commenced 
by  the  defendant  In  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, for  the  recovery  of  twice  the  amount  of 
certain  payments  of  interest  made  by  the 
plaintiff  to  the  defendant  which  were  alleged 
to  be  usurious.  Upon  trial  to  a  Jury  there 
was  a  verdict  in  favor  of  the  plaintiff  In  the 
sum  of  $179.40,  upon  which  Judgment  was 
duly  altered.  Thereafter  the  court  proceed- 
ed to  take  testimony  as  to  the  reasonableness 
of  attorney's  fees  to  be  taxed  aa  costs  in 
favor  of  the  plaintiff,  and  after  hiring  same 
entered  Judgment  in  the  sum  of  $50  for  at- 
torney's fees  for  plaintiff  for  services  ren- 
dered in  the  trial  court,  and  in  case  an  ap- 
peal  is  taken  a  further  fium  of  $50  to  be  add- 
ed as  costs  as  attorney's  fees  for  services  in 
the  Supreme  Court 

[1]  The  grounds  for  reversal,  upon  which 
oounsel  for  defendant  relies,  as  we  And  them 
In  blfi  brief,  may  be  summarlKed  as  follows: 
(1)  The  court  erred  In  overruling  the  object 
tions  of  the  defendant  to  the  Introduction  of 
any  evidence  on  the  following  ground:  First, 
because  the  petition  or  any  count  or  part 
thereof  did  not  state  a  cause  of  action ;  sec- 
ond, because  no  legal  demand  was  made  as 
shown  by  the  exhibit  attached  to  the  petl- 


tion.  (2)  The  court  erred  In  permitting  the 
plaintiff  to  introduce  in  evidence  the  alleg- 
ed copy  of  Its  demand.  (3)  The  court  erred 
in  rendering  Judgment  against  the  defendant 
for  the  sum  of  $50  attorney's  fees  for  the 
trial  in  the  superior  court,  and  the  farther 
sum  of  $60  to  be  ordered  as  costs  for  at- 
torney's fees  in  case  of  an  appeal  to  the  Su- 
preme Court.  The  statute  (section  1005, 
Rev.  Laws  1910)  provides: 

"The  party  bringing  'such  suit  must  make 
written  demand  for  return  of  such  usury." 

In  the  case  at  bar  the  plaintiff,  after  mak- 
ing a  detailed  statement  of  the  various  sums 
paid  as  interest,  demanded  a  return  of  "all 
interest  above  10  per  cent  per  annum  so 
paid  by  me  as  shown  by  said  statement" 
This,  of  course,  was  a  mudi  smaller  aum 
than  the  plaintiff  was  entitled  to,  if  he  es- 
tablished his  cause  of  action,  but  it  does  not 
seem  to  us  that  this  alone  would  Justify  the 
defendant  in  refusing  to  pay  anything.  The 
demand  certainly  was  sufficient  to  notify  the 
lender  that  the  borrower  Intended  to  claim 
the  benefits  given  him  by  the  statute,  and 
this  by  a  recent  decision  of  this  court  (Citi- 
zens' State  Bank  of  Ft  Gibson  v.  Strahan  et 
al.,  158  Pac  378;  Id.,  165  Pac.  189)  is  held  to 
constitute  a  substantial  compliance  with  the 
proviso  of  section  1005,  Rev.  Laws  1910, 
which  provides : 

"Provided,  further,  that  before  any  suit  can 
be  brought  to  recover  any  usurious  interest  the 
party  bringing  such  suit  must  make  written  de- 
mand for  return  of  such  usury." 

[2, 9]  The  second  assignment  of  error  is 
based  upon  the  action  of  the  trial  court  in 
allowing  the  plaintiff  to  introduce  in  evidence 
the  copy  of  his  demand  .which  had  been  at- 
tached to  and  made  a  part  of  his  petition  as 
an  exhibit.  We  do  not  think  tids  constitutes 
reversible  error.  The  petition  of  the  plain- 
tiff alleged  that  the  plaintiff  made  written  de- 
mand on  the  bank  for  the  return  of  the  usu- 
ry paid,  and  that  a  true  copy  of  said  demand 
was  attached  thereto,  marked  "Exhibit  A," 
and  made  a  part  thereof.  While  It  may  not 
hare  been  necessary  to  attadi  a  copy  of  the 
demand  to  the  petition  as  an  exhibit,  still.  In 
the  absence  of  any  objection  thereto,  or  any 
question  as  to  the  correctness  of  the  copy 
attached,  we  see  no  harm  in  this  practice. 
Indeed,  the  sufficiency  of  the  demand  as  to 
form,  and  not  the  service  of  it  upon  the  de- 
fendant, is  the  only  question  seriously  pre- 
sented for  consideration,  and  to  raise  this 
counsel  for  defendant  in  his  assignment  of 
errors  refers  the  court  to  the  copy  of  the 
demand  attached  to  the  petition  as  an  exhib- 
it In  these  circumstances  the  copy  of  the 
demand  was  admissible  in  evidence  under  the 
rule  governing  the  admission  of  exhibits  at- 
tached to  pleadings  and  made  a  part  thereof. 
Moreover,  where,  as  In  this  and  similar  cases, 
the  original  paper  Is  necessarily  In  the  hand? 
of  the  defendant,  notice  to  produce  the  samti 
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Is  not  required  to  allow  a  copy  to  be  given  In 
evidence  where  the  form  ot  the  action  and 
the  allegations  of  the  pleadings  are  such  as 
to  give  notice  that  the  production  will  be 
necessary  at  the  triaL  1  Thompson  on  Tri- 
als, 773,  and  cases  cited.  Section  1006,  Rev. 
Laws  1910,  under  which  the  attorney's  fee 
objected  to  was  allowed,  provides : 

"In  all  cases  where  an  action  is  broaght  by 
any  person  to  recover  the  penalty  prescribed 
by  the  preceding  section  the  prevailmg  party 
in  such  action  shall  be  entitled  to  recover,  as 
part  of  the  costs,  a  judgment  against  the  other 
party  to  such  action  for  a  reasonable  attorney's 
fee  m  a  sum  not  less  than  ten  dollars,  to  be 
fixed  by  the  court,  for  the  use  and  benefit  of  the 
attorney  of  record  of  the  prevailing  part?,  to- 
gether with  all  costs." 

Whilst  no  authorities  are  cited  by  counsel 
for  either  side,  on  this  assignment  of  error, 
we  are  inclined  to  the  view  that  the  statute 
does  not  authorize  the  trial  court  to  fix  a 
reasonable  fee  for  the  services  rendered  by 
the  attorney  for  the  plaintifT  in  the  trial 
court  to  be  taxed  as  costs,  and  another  fee 
for  services  to  be  rendered  in  the  Supreme 
Court  in  the  event  the  case  is  appealed  by 
the  defendant  Indeed,  .we  are  unable  to 
conceive  how  it  is  possible  for  the  trial  court, 
or  any  other  court,  to  render  a  judgment  for 
a  reasonable  attorney's  fee  for  the  use  and 
benefit  of  the  prevailing  party  in  the  Supreme 
Court  in  advance  of  the  services  being  ren- 
dered and  a  final  determination  of  the  cause. 
For  tikis  reason  we  think  it  was  error  to 
enter  judgment  against  the  defendant  for  a 
reasonable  attorney's  fee  for  services  to  be 
rendered  in  the  Supreme  Court  in  the  event 
an  appeal  was  taken.    . 

In  all  other  respects  we  think  the  judg- 
ment of  the  trial  court  is  correct,  and  as 
above  modified  it  is  aflBrmed.  All  the  Jus- 
tices concur. 

(64  Okl.  10) 

SECURITY  STATE  BANK  t.  CHANDLER 
(No.   7578.) 

(Supreme  C!ourt  of  Oklahoma.    May  29,  1917.) 

(St/llabua  hy  the  Court.) 

UsuBT  «s»110— Patments— Becovkkt. 

Where  more  than  the  legal  rate  of  interest 
has  been  paid  upon  a  promissory  note  by  one  of 
the  several  joint  and  several  makers  thereof,  the 
party  by  whom  it  has  been  paid  may  make  the 
demand  for  the  return  of  such  usury  in  his  own 
name  and  prosecute  the  action  for  recovery  of 
penalty  provided  for  by  section  1005,  Rev.  Laws 
1910,  without  joining  the  other  makers  of  the 
note  as  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Usury,  (Tent. 
Dig.  U  270,  271.] 

E<rror  from  Superior  (3ourt,  Pottawatomie 
County ;   licander  G.  Pittman,  Judge. 

Action  by  W.  H.  Chandler  against  the  Se- 
curity State  Bank.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
Bnned. 


F.  H.  B^ly,  of  Oklahoma  Cit^,  for  plain- 
tiff in  error.  Baldwin  &  Carlton,  of  Sliawnee, 
for  defendant  in  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  twice  the  amount  of  certain 
payments  of  interest  made  by  the  plaintiff 
to  the  def«idant  which  were  alleged  to  be 
usurious.  Ui>on  trial  to  a  jury  there  was  a 
verdict  for  the  plaintiff,  upon  which  judgment 
was  duly  entered,  to  reverse  whidi  this  pro- 
ceeding in  error  was  commenced. 

The  only  ground  for  reversal  presented  for 
review  which  has  not  be&a  settled  in  favor 
of  the  plaintiff  by  former  decisions  of  this 
court  is  stated  by. counsel  for  defendant  la 
bis  brief  as  follows: 

"The  question  arising  in  this  case  is  that  the 
plaintift  demanded  that  which  he  could  not  sue 
foi*  in  his  individual  right  and  based  a  suit  up- 
on that  demand.  The  defendant  in  error  be- 
lieves that  the  case  of  First  National  Bank  of 
Concordia  v.  Bowley  in  [52  Kan.  394],  34  Pac 
page  1049,  is  conclusive  upon  the  proposition 
advanced  and  contended  for." 

It  seems  that  the  promissory  notes  upon 
which  the  usurious  interest  was  paid  were 
the  joint  and  several  contracts  of  the  plain- 
tiff herein  and  Sam  AzIin  and  T.  B.  Azlin. 
The  contention  is  that.  Inasmuch  as  the  notes 
were  executed  by  the  plaintiff  and  the  Aslins, 
the  demand  should  have  been  made  in  the 
name  of  the  joint  and  several  makers  of^tbe 
notes,  and  all  should  have  been  Joined  as 
parties  plaintiff  in  this  action.  We  do  not 
believe  that  the  case  cited  by  counsel  in  sup- 
port of  this  assignment  of  error  (First  Nat 
Bank  of  Concordia  v.  Rowley,  supra),  sup- 
ports his  contention.  In  that  case  the  prom- 
issory note  was  executed  by  Rowley  and  one 
Groves ;  partial  paym«it8  bdng  made  there- 
on by  Groves.  Later  the  balance  due  on  the 
note  was  Included  in  a  renewal  note  which 
was  signed  by  Rowley,  Groves,  and  one  Christ 
Beckman.  Groves,  it  appears,  made  all  the 
payments  that  were  ever  made  on  said  note 
and  finally  paid  the  same  In  full.  Later 
Rowley  commenced  an  action  in  his  own  name 
to  recover  the  penalty.  Ttie  court  was  con- 
struing the  federal  nsniy  statute,  which  Is 
substantially  the  same  as  our  own.  It  was 
held  that,  inasmuch  as  the  trial  court  found 
that  Groves,  and  not  Rowley,  paid  the  Illegal 
interest,  the  liability  arose  In  favor  of  the 
former,  and  no  recovery  could  be  had  except 
by  him  or  his  legal  representative.  In  the 
case  at  bar  the  demand  states  that  the  plain- 
tiff herein  W.  H.  (Thandler  paid  to  said  bank 
the  sum  of  $157.06  on  said  above-described 
notes  as  usurious  interest,  and  that  the  said 
banis  received  the  said  sum  of  $157.06  usa- 
rlons  interest  on  said  above-described  notes, 
and  that  said  W.  H.  (chandler  now  demands 
the  return  of  said  sum.  The  petition  also 
states  that  the  amount  sued  for  was  usurious 
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Interest  paid  by  plaintiff,  and  as  the  trial 
court  so  found,  and  the  evidence  adduced  at 
the  trial  reasonably  tends  to  establish  the 
allegations  of  the  petition  and  support  the 
findings  of  the  trial  court,  we  think  the  right 
of  Chandler  to  make  the  demand  and  com- 
mence the  action  in  his  own  name  is  sanc- 
'tloned  by  the  rule  laid  down  in  the  Kansas 
case  cited  above,  to  the  effect  tliat  the  right 
of  action  is  in  the  person  by  whom  the  usu- 
rious interest  is  paid.  The  governing  statute 
(section  1005,  Rev.  Laws  1910)  also  seems 
quite  clear  to  the  same  effect.    It  provides: 

"In  case  a  greater  rate  of  interest  has  been 
paid,  the  person,  by  whom  it  has  been  paid 
*  *  *  may  recover  from  the  person  •  *  * 
taking  or  receiving  same,  in  an  action  in  the  na- 
ture of  an  action  of  debt,  twice  the  amount  of 
the  interest  so  paid :  *  •  •  Provided,  •  •  • 
that  before  an^  suit  can  be  brought  to  recover 
such  usurious  mterest,  the  party  bringing  sucb 
suit  must  make  written  demand  for  return,  of 
such  usury." 

The  other  grounds  for  reversal  presented 
by  counsel  in  his  brief  have  been  recently 
decided  contrary  to  his  contentions  in  Citi- 
zens' State  Bank  of  Ft.  Gibson  v.  Strahan  et 
aL,  165  Pac.  188,  and  Security  State  Bank 
V.  Jjone,  166  Pac.  160,  just  handed  down, 
wherein  the  authorities  wUl .  be  found  quite 
fully  collected. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed.    All  the  Justices 


<*4  Okl.  62) 
CANADIAN  RIVEB  R.  CO.  v.  WICHITA 
FALLS  &  N.  W.  BY.  CO.  et  al. 
(No.  4941.) 

<Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(ByUabus  ly  the  Court.) 

1.   BAILSOADS    «=»82(2,  6)— ABANOOiriaCRT    OF 

BiOHT  or  Wat— Question  fob  Jury. 
To  constitute  abandonment  of  an  easement 
of  right  of  way,  there  must  be  not  only  an  actual 
relinquishment,  but  an  intention  to  abandon ; 
and  this  is  a  question  of  fact  for  the  jury,  or 
the  court  sitting  as  a  trier  of  the  facts,  under 
all  the  evidence; 

[Ed.  Note.— For  other  cases,   see  Bailroads, 
Cent  Dig.  §g  214,  219.] 

Z  BAII.BOAOS  ©=»82(6)  —  Right  of  Wat  — 

Abahdonukkt. 
The  evidence  of  the  railway  officials  that 
they  did  not  intend  to  abandon  the  right  of  way 
is  not  conclusive  upon  the  question  of  aban- 
donment, but  may  be  considered  in  connection 
with  the  other  facts  and  circumstances. 

[Ed.   Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  {  219.] 

3.  Appkal  and  Ebbob  «=s>1010(1>— Rkview— 

QuKSTioN  OF  Fact. 
Where  the  evidence  reasonably  supports  the 
finding  of  the  trial  court  on  a  question  of  fact, 
the  judgment  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3979-3981,  4024.J 

4.  Eminent  Domain   «=3323— Abandonment 
of  Right  of  Wat — Revebtek. 

Where  a  railway  company  has  obtained, 
through  condemnation  proceedings,  an  easement 
over  certain  lands,  and  afterwards  abandons 
such  easement,  the  title  thereto  reverts  to  the 


original  grantee,  and  is  subject  to  condemna- 
tion for  the  same  purpose  by  another  railway 
company. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, C3ent  Dig.  U  860-864.] 

Error  from  District  Court,  Woodward 
(^unty;   James  W.  Steen,  Judge. 

Condemnation  proceeding  by  the  Wichita 
Falls  &  Northwestern  BoUway  Company 
against  the  Canadian  Biver  Bailroad  Ck>m- 
pany,  Charles  N.  Canfleld,  and  others.  From 
a  judgment  enjoining  it  from  commencing 
any  suit  to  disturb  the  plaintiff's  title  or  pos- 
session, defendant  the  Canadian  Biver  Rail- 
road Company  brings  error.    Affirmed. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  Charles  B.  Alexander,  of  Woodward, 
and  Kellogg  &  Rose,  of  New  York  City,  for 
plaintiff  in  error.  Charles  Swlndall  and  C 
W.  Herod,  both  of  Woodward,  and  CharleF 
C.  Huff,  of  Dallas,  Tex.,  for  drefeudanta  In 
error. 

TURNER,  J.  On  August  1,  1911,  defend- 
ant in  error,  thp  Wichita  Falls  &  Northwest- 
ern Bailroad  Company,  as  plaintiff  below, 
filed  its  petition  in  the  district  court  of 
Woodward  county  to  condemn  a  right  of  way 
over  and  across  the  S.  W.  %  of  section  6, 
township  22  north,  range  20  west,  owned  by 
Chas.  N.  Canfield,  and  also  joined  as  de- 
fendants the  Canadian  River  Bailroad  Com- 
pany and  the  United  States  Mortgage  & 
Trust  Company,  alleging  that  they  claimed 
some  Interest  in  the  premises.  Plaintiff  fur- 
ther alleged  that  on  or  about  February  6, 
1907,  the  Canadian  River  Railroad  Company 
filed  its  action  in  the  district  court  of  said 
county  against  Canfleld  for  condemnation  of 
a  right  of  way  over  the  land  Involved;  that 
commissioners  were  thereafter  appointed  and 
assessed  the  damages  for  said  right  of  way 
at  $305,  which  was  paid  by  said  Canadian 
River  BaUioad  (Company  and  accepted  by 
Canfleld  in  full  settlement  of  said  right  of 
way;  that  said  Canadian  Blver  Bailroad 
Ck>mpany  erected  a  certain  grade  across  said 
land  and  upon  the  land  now  proposed  to  be 
condemned  by  plaintiff  for  its  right  of  way; 
that  said  Canadian  Biver  Railroad  Company 
did  not  construct  its  line  of  railway  as 
agreed,  after  having  graded  some  3  miles  of 
its  right  of  way  on  its  proposed  road  from 
Woodward  to  Oklahoma  City,  and  wholly 
abandoned  the  construction  of  said  road,  and 
all  rights  it  had  in  the  premises  sought  to 
be  condemned;  that  said  Canadian  Biver 
Bailroad  Ck>mpany  has  not  complied  with 
the  provisions  of  the  Constitution  and  laws 
of  this  state  so  as  to  entitle  them  to  do  busi- 
ness in  this  state;  that  It  was  necessary 
for  plaintiff  to  construct  its  right  of  way 
across  said  premises.  Plaintiff  then  asked 
that  three  disinterested  freeholders  In  said 
county  be  selected  to  inspect  the  property  In- 
volved and  assess  the  damages,  if  any,  that 
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wonld  come  to  said  land  by  reason  of  tbei 
right  of  way;  that  upon  such  assessment 
being  made  and  damages  paid  therefor,  the 
land  be  condemned  for  Its  right  of  way; 
and  that  any  rights  the  Canadian  River  Ball- 
road  Company  and  the  Dnion  Trust  Company 
may  have  In  the  premises  be  annulled,  can- 
celed, and  held  inferior  to  the  rights  of  plain- 
tiff. 

The  court  appointed  commissioners,  and 
the  damages  were  assessed ;  to  which  excep- 
tions and  demand  for  Jury  trial  were  filed 
by  CanBeld  and  said  Canadian  River  Rail- 
road Company.  The  Canadian  River  Rail 
road  Company  filed  Its  answer;  and,  after 
general  denial,  admitted  that  it  had,  on  Feb- 
ruary 5,  1907,  condemned  a  right  of  way 
over  the  land  involved  and  sough);  to  be  used 
by  plaintiff;  that  the  proceediugs  for  such 
condemnation  were  regular;  that  commis- 
sioners were  appointed  to  assess  the  dam- 
ages; that  the  damages  so  assessed  were 
paid  and  the  report  of  the  commission- 
ers duly  confirmed.  Said  defendant  denied 
that  It  bad  abandoned  Its  right  of  way, 
but  alleged  that  It  was  the  owner  of  the 
right  of  way  sought  to  be  condemned  by  plain- 
tiff; that  the  land  sought  to  be  condemned 
had  already  been  talcen  for  public  use ;  and 
that  same  is  not  now  subject  to  condemna- 
tion by  plaintiff.  Defendant  admitted  that 
It  had  temporarily  ceased  work  on  its  right 
of  way,  after  grading  ft  portion  thereof,  but 
alleged  that  It  was  the  Intention  of  the  di- 
rectors of  said  company  to  complete  its 
line  of  railway;  denied  that  It  was  necessary 
for  plaintiff  to  appropriate  said  tract  of 
land  for  its  right  of  way,  and  alleged  that 
plaintltTs  oliject  was  to  use  the  grade  this 
defendant  had  constructed  at  a  cost  of  some 
$2,500,  without  paying  therefor;  and  denied 
that  plaintiff  had  made  application  to  de- 
fendant for  a  right  of  way  across  said  prem- 
ises. Defendant  further  alleged  that  the 
United  States  Mortgage  &  Trust  Company 
holds  certain  interest  in  said  property  in  the 
nature  of  a  mortgage ;  alleged  that  the  com- 
missioners appointed  in  the  Instant  case 
wholly  failed  to-conslaer  Its  rights  In  the 
way  of  the  assessment  of  damages  It  has 
sustained,  etc.  Upon  the  issues  thus  joined, 
the  cause  was  tried  to  the  court;  Oie  de- 
mand for  Jury  trial  being  withdrawn.  The 
court  found  that,  on  or  about  July  14,  1907, 
the  Canadian  River  Railroad  Company,  by 
an  action  then  pending  in  the  district  court 
of  Woodward  county,  condemned  a  strip  of 
land  over  and  across  the  lands  of  said  Can- 
field,  being  the  same  land  sought  to  be  con- 
demned herein  for  plaintiff's  right  of  way. 
The  court  further  found: 

"That  the  said  defendant  the  Canadian  River 
Railroad  Company  obtained,  by  virtue  of  said 
condemnation  proceedings,  an  easement  only 
over  and  across  the  lands  of  said  defendant 
C^iarles  N.  Canfield,  and  upon  the  line  afore- 
said, for  the  construction,  maintenance,  and 
operation  of  a  railroad.  Tbe  court  furttier  finds 
that  the  right  of  way  described  •  •  •  upon 
which  a  grade  was  constructed  over  tbe  lands  of 


the  said  defendant  Canfield  by  the  said  defend- 
ant tbe  Canadian  River  Railroad  Company,  un- 
der and  by  virtue  of  said  condemnation  proceed- 
ings, has  been  by  tbe  said  defendant  tbe  Cana- 
dian River  Railroad  Company  abandoned,  and 
that  it  no  longer  baa  any  right,  title,  or  claim 
therein,  and  that  the  lands  described  in  said 
condemnation  proceedings,  granting  said  right 
of  way  to  the  said  defendant  railroad  companyi 
under  tbe  evidence  in  said  cause,  conveyed  an 
easement  in  said  lands  only  to  the  said  defend- 
ant railroad  company. 

"And  the  court  furtlier  finds  that  the  said 
lands  are  not  now,  nor  never  have  been,  used 
and  occupied  by  tbe  said  defendant  tbe  Canadian 
River  Railroad  Company  as  a  railroad  or  for 
railroad  purposes;  that  tbe  same  is  not  nec- 
essar;^  for  tne  use  thereof,  and  that  all  rights 
accruing  to  the  said  defendant  railroad  company 
by  virtue  of  said  condemnation  proceedings  have 
been  forfeited  by  reason  of  the  nonnaer  and 
abandonment  thereof. 

"The  court  further  finds  that  tbe  said  plaintiff, 
the  Wicbita  Falls  and  Northwestern  Railway 
Company,  by  its  counsel,  and  the  said  defendant 
Charles  N.  Canfield  by  his  counsel  in  open  court 
stipulate  and  agree  that  the  demand  for  a  jury 
and  the  exceptions  filed  by  the  defendant  Can- 
field  to  the  report  of  tbe  commissioners  appoint- 
ed in  said  cause  be,  and  they  are  hereby,  with- 
drawn ;  and  it  is  further  stipulated  between  the 
parties  aforesaid  that  as  between  the  parties 
aforesaid  the  report  of  tbe  commissioners  and 
tbe  proceedings  in  condemnation  in  said  cause  be 
approved  and  confirmed ;  and  that  the  said 
defendant  Canfield  t>e  awarded  tbe  condemnation 
money  awarded  by  said  commissioners;  and 
that  the  defendant  Canfield  have  judgment 
therefor,  together  with  his  costs. 

"Tbe  court  further  finds  that  tbe  ezceptiona 
filed  in  the  above-entitled  cause  by  the  said  de- 
fendant railroad  company  are  not  well  taken; 
and  it  is  by  tbe  court  ordered  tbat  the  said  ex- 
ceptions and  each  of  them  are  overruled  and  de- 
nied, to  which  order  the  said  defendant  railroad 
company  duly  excepts. 

"It  is  by  the  court  further  ordered  and  adjudg- 
ed that  the  demand  for  a  trial  by  jury  and  the 
exceptions  of  tbe  said  Canfield  are,  by  tbe  court, 
permitted  to  be  withdrawn.  And  it  is  further 
ordered,  adjudged,  and  decreed  by  tbe  court 
that  the  title  and  possession  of  said  plaintiff 
in  the  premises  be  and  tbe  same  is  hereby  for- 
ever settled  and  quieted  in  the  plaintiff  a» 
against  all  claims  or  demands  of  said  defendants 
Charles  N.  Canfield,  tbe  Canadian  River  Rail- 
road Company,  or  either  of  them,  or  those  claim- 
ing or  to  claim  under  them,  or  any  of  them,  by 
reason  of  said  condemnation  proceedings,  l>e. 
and  the  same  are  hereby  canceled  and  removed 
as  clouds  on  tbe  title  of  said  plaintiff,  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany, and  that  the  said  proceedings  in  condem- 
nation be,  and  tbe  same  are  hereby,  confirmed 
and  approved ;  and  the  said  defendant  Canfield 
is  hereby  adjudged  and  awarded  to  be  entitled 
to  tbe  condemnation  money  paid  into  court  in 
said  proceedings. 

"And  it  is  further  ordered,  decreed,  and  ad- 
judged that  said  defendants  the  Canadian  River 
RaUroad  Company,  the  United  States  Mortgage 
&  Trust  Company,  trustee,  and  Charles  N.  Can- 
field,  and  those  claiming  through,  by,  or  under 
them  be,  and  they  are  hereby,  perpetually  en- 
joined and  forbidden  to  claim  any  right,  title,  in- 
terest, or  estate  in  or  to  said  premises  by  vii^ 
tue  of  said  deed,  hostile  or  adverse  to  the  pos- 
session and  title  of  plaintiff  herein." 

And  tbe  court  perpetually  forbade  and  en- 
joined said  defendants  or  either  of  them 
from  commencing  any  stdt  to  disturb  the 
possession  or  title  of  said  plaintiff,  and  de- 
creed tbat  plaintiff  recover  Its  costs  herein. 
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From  said  Jadgment  the  Canadian  River 
Railroad  Coiupany  prosecutes  this  appeaL 

For  reversal  It  is  urged  that  the  court 
erred:  (1)  Id  holding,  la  effect,  that  the 
land  already  appropriated  by  the  Canadian 
Blv«r  Railroad  Company  tot  Its  right  of 
way  conid  again  be  condemned  by  plaintiff 
for  the  same  or  a  different  public  use;  (2) 
in  holding  that  the  evidence  was  sufficient  to 
show  an  abandonment  by  said  Canadian  Riv- 
er Railroad  Company  of  Its  right  of  way 
over  said  premises;  (3)  In  assessing  the 
damages  and  confirming  the  award  in  favor 
of  Canfield,  without  payment  to  this  defend- 
ant, Canadian  River  Railroad  Company  of 
any  sum  whatever  for  the  grading  done  on 
■aid  premises  and  which  was  appropriated 
oy  said  plaintiff. 

These  assignments  all  turn  upon  the  ques- 
tion of  whether  or  not  the  evidence  was  suf- 
fl<dent  to  show  an  abandonment  of  the  right 
of  way  acquired  by  the  Canadian  River  Rail- 
road Company  In  July,  1907,  over  the  prem- 
ises involved. 

On  the  trial  of  this  cause,  it  was  agreed  by 
all  parttes  hereto  that  the  evidence  intro- 
duced In  the  trial  of  the  case  of  Sydney  B. 
Laune  et  al.  v.  Santa  F£,  Liberal  &  Bngle- 
wood  Railroad  Con^any,  as  pertained  to  the 
abandonment  of  sold  right  of  way  of  the  de- 
fendant Canadian  River  Railroad  Comx)any, 
be  introdnced  In  this  case  with'  the  same 
force  and  effect  as  if  taken  herein. 

[1]  With  reference  to  abandonment  of  its 
Tight  of  way,  secured  in  1907  by  the  Canadi- 
an Klver  Railway  Company,  S.  B.  Laune  tes- 
tified on  behalf  of  plaintiff,  substantially: 
That  he  was  the  owner  of  a  tract  of  land  in 
said  county  through  which  the  Santa  F6  & 
Liberal  Railroad  Company  secured  a  right  of 
way;  that  he  was  induced  to  convey  said 
right  of  way  upon  the  representations  of  the 
axeota  of  said  proposed  road  in  the  fall  of 
1906  that  they  would  build  a  line  of  railway 
from  a  place  In  New  Mexico  to  Woodward, 
Okl.,  within  two  years  from  September  29, 
1S06.  That  he  was  present  at  a  meeting  of 
the  citizens  of  Woodward  when  one  Elnslgn, 
an  officer  of  said  companies,  addressed  the 
meeting;  that  said  officer  stated  that  for 
legal  and  local  reasons  the  Santa  V6  &  Llbei^ 
al  Railroad  Company  was  given  a  different 
name  from  that  of  the  Canadian  River  Rail- 
road Company,  but  that  both  roads  would  be 
merged  into  one  management  That  if  the 
people  of  Woodward  would  meet  their  de- 
mands and  raise  a  bonus  of  $15,000,  they 
would  build  these  railways  and  put  them 
in  operation  within  two  years.  That  the 
proposition  to  the  people  <k  Woodward  was 
for  them  to  raise  a  bonus  of  $15,000  and  se- 
cure a  right  of  way  for  "2  miles  on  either  side 
of  said  town  with  a  right  of  way  through 
Woodward.  That  this  proposition  was  ac- 
cq>ted.  That  $7,500  was  to  be  paid  each  of 
•aid  ndlroad  companies.  That  be  was  a 
member  of  the  "right  of  way  and  bonus" 
committees    That  subscriptions  were  started 


and  under  the  direction  of  the  officers  of  said 
companies,  notes  were  prepared  for  execu- 
tion. That  he  executed  a  note  for  $400,  con- 
taining the  following: 

"Provided  that  said  railroad  .company  build  a 
■tandard-Kuage  railroad  from  the  east  boundary 
line  of  Beaver  county,  Oklahoma,  in  a  south- 
easterly direction  to  the  city  of  Woodward, 
Oklahoma,  and  complete  the  same  and  have 
trains  operated  over  and  across  said  Une  on  or 
before  the  28th  of  September,  1908." 

That  several  other  citizens  of  said  town 
executed  notes  containing  similar  provisiCMis 
of  forfeiture.  That  they  were  deposited 
with  a  committee.  That  the  note  he  signed 
was  returned  to  him  two  years  after  its  ex- 
ecution. That  $13,000  of  the  bonus  was  sub- 
scribed. That  he  paid  the  taxes  on  said 
right  of  way  conveyed  to  the  Canadian  Riv- 
er Railroad  Company  for  every  year  except 
one,  since  he  conveyed  it  to  them ;  that  since 
the  spring  of  1907,  no  work  whatever  had  ' 
been  dtme  on  said  right  of  way  by  either  of 
said  companies. 

D.  P.  Marum,  on  behalf  of  plaintiff,  testi- 
fied that  he  was  a  resident  of  Woodward; 
that  in  the  fall  of  1906  he  was  present  at  a 
meeting  of  the  citizens  of  Woodward,  called 
for  the  purpose  of  considering  a  proposition 
submitted  by  the  promoters  of  the  Santa  FS 
ft  Liberal  Railroad  Company ;  that  he  had  a 
copy  of  the  original  proposition  submitted  at 
said  meeting,  which  provided '  that  the  com- 
panies would  begin  work  on  said  railway 
within  60  days  and  would  prosecute  the 
work  thereon,  without  unnecessary  delay,  un- 
til completion;  that  one  Key,  who  was  a 
director  of  plaintiff  in  error,  was  present  at 
said  meeting;  that  he  stated  that  the  rail- 
way would  be  completed  within  two  years 
from  said  date;  that  certain  railway  shops, 
storage  houses,  and  a  hospital  would  be  built 
by  said  road  in  Woodward  ;  that  the  citizens 
raised  money  and  purchased  rights  of  way 
for  two  miles  north  and  2  miles  south  of 
Woodward,  the  deeds  redtlng  that  the  land 
would  revert  to  its  owners  if  the  road  was 
not  built  within  a  specified  time;  tliat  the 
agents  and  promoters  of  said  railroad  compan> 
les  represented  to  the  citizens  of  Woodward 
that  their  railroad  would  be  completed  and 
In  operation  within  two  years  from  that 
time;  that  both  the  Santa  F%  ft  Liberal  and 
the  Canadian  River  Companies  were  in  fact 
one  and  the  same  company ;  that  no  applica- 
tion was  made  to  the  citizens  of  Woodward 
for  an  extension  of  time  within  which  to 
construct  said  railway;  that  some  grading 
had  been  done  by  said  companies  in  the  early 
part  of  1907,  since  which  time  no  work  had 
been  done  on  either  ot  its  lines  by  said  com- 
panies. 

W.  S.  Compton,  on  b^alf  of  plaintiff,  tes- 
tified that  he  was  dty  clerk  of  Woodward, 
and  bad  custody  of  the  ordinances  passed  by 
said  city;  that  on  September  4.  1006.  the 
dty  by  ordinance  granted  a  right  of  way 
through  said  town  to  the  Santa  ^6  &  Liberal 
Railroad  Company,  said  ordinance  providing 
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that  construction  on  said  line  of  railway 
muat  begin  within  60  days  after  the  passage 
of  said  ordinance  and  the  road  must  be  con- 
structed within  a  period  of  24  months  for  a 
distance  of  100  miles,  and  that: 

"Upon  failure  of  said  railroad  company  to 
comply  with  the  provisions  of  the  rights  and 
privileges  granted  by  this  section  (6)  all  the 
rights  and  privileges  granted  by  this  ordinance 
are  to  become  forfeited,  and  all  rights  are  to  im- 
mediately be,  and  become  reinvested  in  the  said 
town  of  Woodward  as  tullr  and  completely  as 
tbough  this  ordinance  had  not  been  pass- 
ed.  *    •    •" 

Said  witness  farther  testified  that  an  or^ 
dinance  had  been  passed  repealing  the  above 
ordinance.  The  evidence  further  shows  that 
most  of  the  deeds  obtained  for  rights  of  way 
contained  provisions  of  forfeiture  similar  to 
this: 

"This  conveyance  Is  made  upon  the  condition 
that  said  grantee,  its  successors  and  assigns, 
'  shall,  within  30  months  from  the  date  hereof, 
complete  its  said  line  of  railroad,  and  have  the 
same  in  operation ;  otherwise  tlie  lands  hereby 
conveyed  revert  to  and  vest  in  the  said  gran- 
tors." 

It  is  further  shown  that  the  bonus  notes 
executed  have  been  returned  unpaid  to  the 
parties  executing  the  same,  and  that  the 
companies  have  forfeited  their  rights  therein. 

The  evidence  of  defendant  is  substantially 
as  follows:  H.  W.  Kruse  testified  that  he 
was  general  manager  of  the  Santa  F6  CX>m- 
pany  and  of  several  other  companies  organ- 
ized In  New  Mexico,  all  being  promoted  by 
the  same  company;  tliat  a  large  amount  of 
bonds  were  sold  fa^  said  Saota  F4  Contpany 
and  the  Canadian  River  Company,  which 
companies  were  promoted  by  E.  D.  Sb^herd 
A  Oo.,  of  New  fork,  which  owned  the  stock 
of  said  companies;  that  they  attempted 
to  sell  these  bonds  and  stock  to  the  invest* 
ing  pubUc  for  the  purpose  of  building  these 
railroads;  that  the  books  showed  that  $170,- 
000  had  been  spent  by  these  companies,  most 
of  which  was  sp^it  In  New  Mexico  in  the 
development  of  ice  and  cocLl  mines;  that 
about  1^  miles  of  railroad  had  been  con- 
structed by  the  Santa  F6  Company  In  this 
state;  that  said  companies  had  no  mileage 
in  operation  and  no  equipment  in  this  state; 
that  neither  of  said  companies  had  done 
anything  toward  building  said  railroads  since 
the  spring  of  1907;  that  Shepherd  &  Co. 
were  bond  brokers;  that  their  plan  was  to 
oifcanize  these  companies,  and  whether  or  not 
they  would  build  these  railroads  depended 
on  their  abUity  to  sell  the  bonds  issued 
thereby ;  that  the  Santa  F6  Company  issued 
$8,000,000  of  bonds  and  the  same  amount  of 
stock ;  that  as  general  manager  of  the  Santa 
F«  Company  he  had  never  filed  a  copy  of  the 
charter  with  the  state  authorities,  or  an  in- 
strument designating  a  resident  agent  in  the 
state;  thai  most  of  the  companies  for  which  he 
was  manager  dealt  in  bonds  and  stocks  and 
not  in  cash;  that  as  general  manager  of  the 
Santa  F«  Company  he  could  not  state  when 
theiy  would  be  able  to  build  the  road,  and 


that  their  ability  to  build  depouled  on  their 
ability  to  sell  the  securities;  that  Shepherd 
&  Oo.  did  not  have  the  money  to  build  said 
roads  until  the  disposition  and  sale  of  these 
bonds ;  that  it  was  the  scheme  of  the  Santa 
F6  Company  to  construct  a  railway  from 
Raton,  N.  M.,  to  Woodward,  Okl.,  and  the 
scheme  of  the  Canadian  River  Company  to 
construct  a  line  of  railway  from  Woodward 
to  Oklahoma  City. 

Li.  Li  Kellogg  testified  by  deposition  that 
he  was  a  member  of  the  firm  of  Kellogg  & 
Rose,  of  New  York  City,  and  treasurer  and 
director  of  both  the  Santa  F^  Company  and 
the  Canadian  River  Company ;  that  the  capi- 
tal stock  of  the  Santa  F6  Company  was 
$8,000,000,  and  that  the  company  had  author- 
ized and  Issued  the  same  amount  In  bonds; 
that  the  authorieed  stock  of  the  Canadian 
River  Gompangr  was  $5,500,000,  and  bonds  to 
that  amount  were  Issued;  that  B.  D.  Shep- 
herd &  Co.,  had  a  contract  with  these  rail- 
way companies  to  sell  their  bonds  and  stocks 
and  build  these  two  roads ;  that  B.  D.  Shep- 
herd &  Co.,  had  been  adjudged  bankrnpt  in 
June,  1900 ;  that  these  stocks  and  bonds,  ex- 
cept $780,000  which  had  been  sold  to  the 
public,  were  sold  at  public  auction  for  $85,- 
000;  that  these  railways  could  not  be  built 
until  after  a  complete  reorganization  of  said 
companies  was  effected  under  one  manage- 
ment; that  he  was  a  member  of  the  reor- 
ganization committee;  that  the  officers  of 
said  companies  were  appointed  by  Shepherd 
A  Co.,  but  they  were  not  then  connected  with 
it  in  its  reorganization ;  that  he  did  not  know 
whether  the  Canadian  River  Company  or 
the  Santa  T6  Company  were  solvent  or  not; 
that  nothing  had  been  done  since  1907  In  the 
way  of  constructing  said  railways  In  Okla- 
homa; that  the  New  Mexico-Colorado  Coal 
Mining  Oompany  acquired  the  stocks  and 
bonds  of  the  Santa  F4  Company  which  had 
been  sold  to  investors,  but  no  cash  was  paid 
therefor;  that  sold  railways  could  not  be. 
built  until  certain  development  had  been 
made  in  the  coal  fields  in  New  Mexico  be- 
longing to  said  companies  and  money  ac- 
quired with  which  to  build  these  roads; 
that  said  companies  intended  to  build  these 
roads  after  acquiring  funds  from  the  develop- 
ment of  their  property  in  New  Mexico,  but 
no  definite  time  could  be  fixed  when  they 
would  be  constructed,  owing  to  their  financial 
Inability  to  construct  the  same;  that  the 
Santa  Fi  Company  had  expended  about  $11,- 
000  on  various  properties  in  Woodward  coun- 
ty; and  that  the  Canadian  River  Company 
had  expended  in  grading  and  acquiring  its 
right  of  way  about  $9,000. 

In  rebuttal,  plaintiff  introdnced  evidence 
to  show  that  the  grade  made  by  the  Canadian 
River  Company  and  appropriated  by  plalntlfT 
was  practically  of  no  benefit  to  plaintiff  in 
making  its  grade,  and  further  tending  to 
show  that  it  was  necessary  to  use  that  grade 
for  the  construction  of  its  road,  and  that 
it  had  constructed  about  400  miles  of  rail- 
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rtMd  In  this  state.  It  Is  farther  shown  that 
the  deeds  granting  the  right  of  way  to  the 
Canadian  River  Company  contained  provi- 
slons  aUnllar  to  the  following: 

"^The  above  conveyance  is  made  upon  the  con- 
dition that  the  above-named  grantee,  its  suc- 
cessors or  assifrns,  shall  construct  and  put  in 
operation  within  thirty  months  from  the  date 
01  these  presents  its  said  line  of  railroad ;  oth- 
erwise that  the  title  to  lands  above  conveyed 
shall  revert  and  vest  in  said  grantor,  together 
with  all  the  improvements  thereon,  and  the  ap- 
purtenances thereunto  belonging,  and  warrant 
the  title  to  the  same." 

From  all  of  which  It  appears  that  from 
April,  1907,  up  to  the  date  of  this  trial,  Oc- 
tober 4,  1912,  no  physical  act,  showing  an 
Intention  to  use  this  right  of  way,  was  ever 
done  by  plaintiff  in  error;  that  plaintiff  in 
error  bad  not  even  secured  a  continuoas 
right  of  way  for  its  line,  as  shown  from  a 
map  thereof  admitted  In  evidence,  but  that 
it  bad  secured  a  right  of  way  over  only  a 
few  parcels  of  land;  that  the  other  por- 
Uoas  of  said  right  of  way  were  conveyed  by 
deeds,  under  which  the  title  thereto  reverted 
to  the  original  owner.  If  the  railroad  was 
not  constructed  within  from  24  to  30  mouths 
from  the  dates  thereof;  that  other  portions 
of  its  right  of  way  had  never  been  secured  In 
any  way;  that  the  ordinance  procured  from 
the  town  of  Woodward  expressly  provided 
that  tbe  railroad  was  to  be  constructed  for 
a  distance  of  100  miles  within  24  months 
frwn  September  29,  1906,  or  forfeit  the  right 
of  way  conveyed  through  said  town,  which 
was  not  done.  It  further  shows  that  plaintiff 
in  error  lias  rendered  no  property  for  taxti- 
tlon  in  tliis  state,  or  paid  any  taxes  In  said 
county;  that  it  has  no  means  with  which 
to  construct  its  road;  that  it  has  no  tools 
or  equipment  with  which  to  construct  the 
same,  and  has  done  nothing  towards  its  con- 
stractlon  since  April,  1907;  that  It  has  shown 
no  evidence  of  being  the  owner  of  any  prop- 
erty in  this  state  until  plaintiff  brought  this 
action  to  condemn  Its  right  of  way  over  the 
same  land  condemned  by  the  Canadian  River 
Company;  that  the  right  of  way  deeds  and 
the  bonus  notes  obtained  were  obtained 
through  fraud  and  misrepresentations;  that 
the  issue  of  bonds  of  plaintiff  in  error  in  the 
sum  of  $5,500,000  had  been  sold  by  the  trus- 
tee in  bankruptcy  of  Shepherd  &  Co.  It  fur- 
ther appears  that  plaintiff  In  error  was  in- 
solvent and  had  no  means  with  which  to 
construct  Its  road;  that  it  was  uncertain 
when  it  would  secure  means  with  which  to 
promote  the  undertaking,  if  it  ever  could  se- 
cure tbe  same;  that  it  bad  no  definite  in- 
tention to  use  the  land  for  the  purposes  for 
vdildi  it  was  condemned  at  any  fixed  time  in 
the  future,  or  upon  tbe  happening  of  any 
well-defined  contingency. 

By  article  2,  {  24,  Const,  it  is  provided 
that: 

"The  fee  of  land  taken  by  common  carriers 
for  right  of  way,  without  the  consent  of  the 
owner,  shall  remain  in  such  owner  subject  only 
to  the  use  for  which  it  la  taken.'* 


Thus  it  will  be  seen  that  the  plaintiff  in 
error  acquired  only  an  easement  in  the  land 
condemned;  and  the  court  did  not  err  in 
holding  that  the  easement  acquired  had  been 
abandoned.  The  evidence  as  above  set  out 
shows  conclusively  that  plaintiff  In  error  had 
no  definite  intention,  from  the  time  It  aban- 
doned the  work  In  tbe  spring  of  1907,  up  to 
the  time  of  the  trial,  of  con^letlng  the  pro- 
pose line  of  railway.  Tbe  witnesses  in  this 
case  were  not  tbe  original  Incorporators; 
they  testified  that  the  only  way  they  could 
build  the  proposed  line  was  to  <rf>taln  outside 
capital  and  develop  certain  coal  properties  in 
New  Mexico  and  with  tbe  proceeds  thereof 
Intended  to  build  tbe  road. 

In  C.  A  E,  I.  R.  R,  Co.  v.  Clapp,  201  111. 
418,  66  N.  EX  223,  tbe  court,  speaking  to  what 
constitutes  abandonment  of  a  right  of  way 
once  acquired,  and  that  abandonment  was  a 
question  of  fact  to  be  submitted  to  the  jury, 
said: 

"To  constitute  an  abandonment  there  must  be 
not  only  an  actual  relinquishment  of  the  prop- 
erty, but  an  intention  to  abandon  it.  The  in- 
tention of  the  party,  whose  rights  are  alleged 
to  be  abandoned,  is  the  important  fact  to  be  as- 
certained in  determining  whether  or  not  there 
has  actually  been  an  abandonment  of  the  prop- 
erty. This  question  of  fact  Is  one  for  the  deter- 
mination of  the  jury,  depending  upon  all  the 
facts  and  circumstances  disclosed  by  tbe  evi- 
dence. Keane  v.  Oannovan,  21  Cal.  29S;  s.  c, 
82  Am.  Dec.  744;  Wyman  v.  Hurlburt,  12 
Ohio,  81;  s.  c.,  40  Am.  Dec.  464,  and  notes; 
McGoon  V.  Ankeny,  11  111.  558.  In  Keane  v. 
Cannovan,  supra,  it  was  said  by  Mr.  Chief  Jus- 
tice Field:  'The  charge  to  the  jury  on  the  sub- 
ject of  abandonment  was  correct  Tbe  charge 
was  that  tbe  question  of  abandonment  was  one 
of  intention,  of  which  tbe  jury  was  to  judge  ex- 
clusively, and  that,  in  order  to  do  so,  tbey  must 
take  into  consideration  all  the  facts  and  circum- 
stances before  them.  The  question  was  cor- 
rectly stated ;  it  was  plainly  one  of  intention 
to  be  gathered  from  the  facts.'  " 

In  that  case  the  railway  company,  in  1893, 
had  constructed  a  spur  or  branch  of  railway 
about  3  miles  In  length  to  a  coal  mine.  In 
1899,  the  coal  mine  was  abandoned.  In  No- 
vember, 1900,  the  railway  ceased  to  operate 
said  branch  line,  and  completely  dismantled 
it.  Tbe  evidence  showed  that  the  track  and 
ties  were  taken  up  and  removed,  and  that 
the  right  of  way  was  allowed  to  grow  up  In 
weeds  and  tbe  right  of  way  fences  not  kept 
in  repair.  It  was  contended  by  the  company 
that  the  evidence  was  Insufficient  to  submit 
the  question  of  abandonment  to  tbe  jury. 
The  court  said: 

"Appellant  insists  that  the  evidence  in  the 
case  was  insufficient  to  show  an  intention  to 
abandon  upon  the  part  of  the  appellant  com- 
pany. It  is  true  that  nonuser  for  a  definite  fixed 
period  is  not  of  itself  sufficient  to  establish  an 
abandonment,  but  when  'the  nonuser  Is  accom- 
panied by  acts  on  the  part  either  of  the  owner 
of  the  dominant  or  servient  tenement,  which 
manifest  an  intention  to  abandon,  and  which 
either  destroys  the  object  for  which  the  easement 
was  created,  or  tbe  means  of  its  enjoyment,  an 
abandonment  will  take  place.'  " 

[2]  In  that  case,  as  here,  tbe  company  was 
permitted  to  introduce  evidence.  In  effect,  that 
its  president  bad  stated  that  it  was  not  their 
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Intention  to  abandon  the  road.  In  holding 
that  the  expression  of  an  intention  not  to 
abandon  the  road  was  not  conclusive  upon 
the  subject,  the  court,  quoting  from  City  of 
Chicago  V,  a,  R.  I.  &  P.  Ry.  Co.,  182  lU.  661, 
38  N.  B.  768,  said: 

"The  rule,  doubtleaa,  is  that  the  intent  tes- 
tified to,  not  to  dedicate,  will  not  be  permitted 
to  prevail  against  unequivocal  acts  and  conduct 
on  the  part  of  the  owner  inconsistent  with  snch 
intent,  and  upon  which  the  public  bad  a  right 
to  rely.  •  •  •  And  where  the  owner  swears 
to  what  bis  intention  was,  he  can  be  contradict- 
ed by  his  acts  and  conduct  or  declarations.'  So, 
here,  there  was  before  the  jury  testimony  as  to 
what  the  expressed  intention  of  the  appellant 
company  was  in  regard  to  the  al>andonment,  and 
over  against  this  expressed  Intention  were  cer- 
tain acts  and  conduct  of  the  appellant  company, 
tending  to  show  that  there  was  an  intention 
to  abandon  the  road.  The  declarations  of  the 
company,  and  its  acts  and  conduct,  were  all  be- 
fore the  jury,  to  be  considered  by  them  in  de- 
termining the  question.  The  expression  of  an 
intention  not  to  abandon  is  not  conclusive  evi- 
dence upon  the  subject,  but  is  to  be  considered 
in  connection  with  the  acts  and  conduct  of  the 
Itarty  using  such  expression." 

In  Tennessee  &  Coosa  R.  Co.  v.  Taylor,  102 
Ala.  224,  14  South.  379,  it  is  said: 

"The  visible  acts  and  omissions  relied  on  to 
show  abandonment  were  brought  out  in  the  evi- 
dence, as  also  the  recent  acte  and  conduct  of 
the  defendant  in  returning  to  the  construction 
of  its  highway,  repairing  and  rehabilitating 
its  roadbed,  building  thereon  the  superstruc- 
ture of  ties  and  rails,  and  completing  and  oper- 
ating the  road.  'Abandonment  mcludes  both  the 
intention  to  abandon  and  the  external  act  by 
which  the  intention  was  carried  into  effect,'  and 
'as  Intent  is  the  essence  of  abandonment,  the 
facts  of  each  particular  case  are  for  the  jury.' 
1  Amer.  &  Eng.  Encyc.  of  Law,  p.  1,  notes  and 
authorities;  \Vyman  v.  Hurlburt,  12  Ohio,  81 ; 
s.  c,  40  Am.  Dec.  461,  note  464.  On  the  view 
we  take  of  this  case  the  only  issue  in  it  was  upon 
this  question  of  abandonment  vel  non,  and  the 
result  of  this  issue  depended  upon  the  jury's 
finding  as  to  the  defendant's  intent.  The  court 
by  giving  the  affirmative  charge  for  the  plaiiitiS 
improperly  took  this  inquiry  from  the  jury. 
The  instruction  was  erroneous  and  must  work 
a  reversal  of  the  judgment;  the  cause  will  be 
remanded." 

See,  also,  Westcott  v.  New  York,  etc.,  R. 
Co.,  152  Mass.  465.  25  N.  E.  840. 

[3]  We,  therefore,  hold  tbat  the  question 
of  abandonment  was  a  question  of  fact  to 
be  determined  by  the  court,  sitting  as  a  trier 
i»f  both  the  facts  and  law ;  and,  as  the  evi- 
dence reasonably  supports  the  finding  of  the 
court — that  plaintiff  In  error  had  abandoned 
its  right  of  way — such  finding  will  be  given 
the  same  weight  as  the  verdict  of  a  Jury, 
and  will  not  be  disturbed.  In  Sango  t. 
Parks,  44  Okl.  223,  143  Pac.  1158,  we  held: 

"Where  a  cause  is  tried  to  the  court  without 
the  aid  of  a  jury,  the  court's  findings  of  fact 
will  be  given  the  same  weight  as  the  verdict  of 
a  jucy,  and  will  not  be  set  aside  if  there  is  any 
evidence  reasonably  tending  to  support  it" 

See,  also,  Semple  v.  Baken,  39  Okl.  563, 
135  Pac.  1141 ;  Mullin  v.  Brown,  40  Okl.  137, 
137  Pac.  107;  Qaler  v.  Berrian,  43  OkL  303, 
140  Pac.  156:    CUnton  t.  HouUston    (OkL) 


151  Pac.  1035;  Okl.  St  Bank  ▼.  ChrUtian,  46 
Okl.  113,  148  Pac.  697. 

[4]  Plaintiff  In  error  having  abandoned  Its 
right  of  way,  the  same  was  subject  to  «»!- 
demnatlon  and  appropriation  by  the  Wlchltc 
Fails  St  Northwestern  Railway  for  its  riglit 
of  way. 

In  Crescent,  T.  P.  y.  Pittsburg  &  L.  B.  B. 
Co.,  210  Pa.  334,  59  Att.  1103,  It  is  said: 

"It  cannot  be  said  that,  if  a  railroad  has  once 
made  an  appropriation  of  a  strip  of  land  for 
railroad  purposes,  and  lias  afterwards  abandon- 
ed it  for  such  purposes,  nevertheless  tlie  land 
shall  thereafter  remain  sacred,  and  forever  ex- 
empt from  other  public  nsea  Clearly,  after 
such  abandonment,  it  is  open  to  appropriatiMi 
to  other  public  uses." 

It  is  contended  that  the  court  erred  In 
awarding  the  damages  assessed  by  the  com- 
missioners in  favor  of  defendant  in  error 
Canfleld,  without  taking  into  consideration 
the  rights  of  the  plaintiff  in  error  with  ref- 
erence to  the  grading  it  had  constructed  on 
said  right  of  way.  No  error  is  assigned  in 
the  petition  in  error  with  reference  to  error 
of  the  court  in  the  amount  of  the  assess- 
ment, and  for  ttds  reason  this  contention 
will  not  be  considered.  Harrold  et  al.  ▼. 
W.  F.  &  N.  W.  R.  Co.,  43  OkL  362,  143 
Pac.  40. 

Finding  no  error  in  the  trial  of  this  cause, 
the  judgment  is  affirmed.  AH  the  Justices 
concnr. 

(M  Okl.  88> 
SANTA  Ffi,  li,  &  B.  B.  00.  ▼.  WICHITA 
FALLS  &  N.  W.  RY.  CO.  et  aL 
(No.  4942.) 

(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(Syttabut  (y  the  Court.) 

Railboad  Riqbi  of  Wat— Abandonmeniv— 
Appeal. 
(The  syllabus  in  Canadian  River  R.  Co.  ▼. 
Wichita  Falls  &  Northwestern  Railway  Co.,  et 
al.,  166  Pac.  163,  is  adopted  as  the  syllabus  in 
this  case.) 

Error  from  IHstrlct  Court,  Woodward  Coun- 
ty;   James  W.  Steen,  Jndge. 

Condemnation  proceeding  by  the  Wichita 
Falls  &  Northwestern  Railway  Company 
against  the  Santa  FS,  Liberal  &  Englewood 
Railroad  Company  and  others.  Judgment 
for  plaintiff,  and  the  named  defendant  brings 
error.    Affirmed. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  Charles  B.  Alexander,  of  Woodward, 
and  Kellogg  &  Rose,  of  New  York  City,  for 
plaintiff  in  error.  Charles  SwlndaU  and  C. 
W.  Herod,  Iwth  of  Woodward,  and  Charles 
C.  Huff,  of  Dallas,  Tex.,  for  defendants  in 
error. 

TURNER,  J.  This  action  was  begun  in 
the  district  court  of  Woodward  county  by  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany against  Grace  L.  Smith,  Santa  F^,  Lib- 
eral &  Englewood  Railroad  Company,  and 
United  States  Mortgage  Sc  Trust  (Company, 
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trastee,  to  condei^n  a  iltfht  of  way  for  its 
railroad  over  the  N,  W.  ^,  of  section  17, 
township  23  nortb,  range  21  west,  Woodward 
county.  Upon  petition  being  filed,  the  court 
appointed  appraisers  to  assess  the  damage 
for  said  right  of  way,  and  upon  the  report 
of  the  commissioners  being  filed,  exceptions 
were  duly  saved  by  the  Santa  F6,  Liberal  & 
Englewood  Railroad  Company,  plaintiff  in 
error,  and  the  cause  proceeded  to  trial  before 
said  district  court.  The  court  held  that  the 
land  sought  to  be  condemned  by  this  pro- 
ceeding was  subject  to  cond»unation  by  the 
Wichita  Falls  &  Northwestern  Railway  C!om- 
pany,  and  that  the  easement  formerly  ac- 
quired by  plaintiff  in  error  over  said  land 
had  been  abandoned,  and  rendered  judgment 
accordingly.  Plaintiff  in  error  alone  ap{)eal- 
ed  from  said  Judgment,  making  their  code- 
fendants  in  the  trial  court  defendants  in  er- 
ror here. 

Ttiis  Is  a  companion  case  to  that  of  Cana- 
dian Rl7er  Railroad  Co.  v.  Wichita  Falls  & 
Northwestern  By.  C3o.  et  al.,  166  Pac.  163  (No. 
4941),  handed  down  simultaneously  with  this 
opinion,  wherein  we  held  that  plaintiff  in 
error  had  abandoned  its  right  of  way  and 
tliat  same  was  subject  to  condemnation  by 
the  Wichita  Palls  &  Northwestern  Railway 
Company,  and  affirmed  the  Judgment  of  the 
trial  court 

As  the  questions  presented  here  are  the 
same  as  were  considered  in  the  Canadian 
River  Case,  supra,  and  both  cases  were  tried 
upon  practically  the  same  evidence,  the  Judg- 
ment of  the  trial  court  will  be  affirmed.  It 
is  so  ordered.    All  tlie  Justices  concur. 

(M  Ok!.   93)  ==.= 

LA  FAYETTE  V.  LA  FAYETTE.    (No.  67256.) 

(Supreme  Court  of  Oklahoma.     May  1,  1917. 

Rehearing  Denied  June  19,  1917.) 

(Syttabut  by  the  Omtrt.) 

1.  Pabtnebsrip  $=>262— DiSBOLunon  Aobek- 
KENTS — Intent. 

Where  parties  entered  into  a  contract  to  dis- 
solve a  partnership  existing  between  them,  it 
was  the  duty  of  the  court  in  constmlng  said 
contract  to  ascertain  the  intention  of  the  parties 
from  the  writing  itself  if  possible,  and  to  so  in- 
terpret the  words  thereof  as  to  give  effect  to 
the  mutual  intention  of  the  parties  thereto  as  it 
existed  at  the  time  of  entering  into  the  agree- 
ment, so  far  as  such  intention  was  ascertain- 
able and  lawful. 

DEd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {S  602,  605,  606.] 

2.  Contracts    <8=>169  —  Constbuction— Sub- 
bounding  ClBCUMSTANCKS. 

Where  the  intention  of  the  parties  to  a  con- 
tract could  not  be  ascertained  from  the  writing 
itself,  under  the  law  in  force  in  the  Indian  Ter- 
ritory at  the  time  the  contract  was  executed, 
the  court  was  authorized  to  look  to  the  situa- 
tion of  the  parties  thereto  when  the  contract 
was  made,  its  subject-matter  and  purpose  in 
order  to  determine  therefrom  the  intention  of 
the  parties  and  the  meaning  of  the  terms  used 
in  the  agreement. 

[Ed.  Note/— For  other  cases,   see  Contracts, 
Cent.  Dig.  {  762.] 


8.  EVIDBNCK  «=»448— Pakol  Etidence  Rvix 

— CONTBACTB. 

Plaintiff  and  defendant,  who  were  engaged 
in  the  mercantile  business  as  partners,  entered 
into  a  contract  of  dissolution,  whereby  plaintiff 
retired  from  the  partnersbip  and  transferred 
his  entire  interest  in  the  business  to  defendant. 
The  contract  expressly  stipulated  that  defendant 
should  assume  and  pay  the  liabilities,  and 
should  sell  certain  cotton  and  divide  the  pro^ 
ceeds,  and  should  collect  certain  accounts  and 
divide  the  proceeds  equally.  Certain  valuations 
were  placed  upon  the  assets  by  the  partners, 
and  plaintiff  contended  that  it  was  the  inten- 
tion that  defendant,  after  naying  the  indebted- 
ness of  the  partnership,  should  pay  plaintiff 
one-half  of  the  value  of  the  assets  as  shown  by 
said  valuations,  while  defendant  contended  that 
said  valuations  were  merely  descriptive.  The 
contract  contained  no  provision  requiring  de- 
fendant to  pay  plaintiff  one-half  the  value  of 
the  assets  in  addition  to  the  other  considerations 
recited  therein. 

Held,  that  it  was  not  error  to  admit  parol 
evidence  to  determine  the  intention  of  the  par- 
ties. 

[£d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2066-2082,  2084.] 

Kane,  J.,  dissenting. 

Error  from  District  Court,  Muskogee  (Toun- 
ty ;  R.  P.  De  Graffenried,  Judge. 

Suit  by  Mose  W.  La  Fayette  against  Ben 
F.  La  Fayette.  There  was  a  judgment  de- 
nying the  relief  sought,  and  the  plaintiff 
brings  error,  and  defendant  assigns  cross- 
errors.     Affirmed. 

William  T.  Hatchings,  of  Muskogee,  for 
plaintiff  In  error.  Thomas  H.  Owen,  of  Okla- 
homa City,  and  Joseph  C.  Stone,  of  Mus- 
kogee, for  'defendant  in  error. 

HARDY,  J.  This  was  a  suit  for  an  ac- 
counting, commenced  by  Mose  W.  Ija  Fayette, 
the  plaintiff  in  error,  plaintiff  below,  against 
the  defendant  in  error,  defendant  below. 
Hereafter  the  parties  will  be  designated 
"plaintiff"  and  "defendant,"  as  they  appear- 
ed in  the  trial  court  Upon  trial  the  par- 
ties, who  are  brothers,  and  had  been  asso- 
ciated in  the  general  mercantile  business  as 
partners  for  a  great  many  years,  presented 
evidence  for  the  purpose  of  establishing  their 
mutual  claims  against  each  other,  and  the 
trial  court,  after  hearing  the  same  and  mak- 
ing fln'dings  of  fact  and  conclusions  of  law 
therefrom,  found  the  plaintiff,  Mose  W.  La 
Fayette,  to  oe  indebted  to  the  defendant, 
Ben  F.  La  Fayette,  in  the  sum  of  $7,364.39, 
and  entered  judgment  accordingly.  There- 
upon the  plaintiff  commenced  this  proceeding 
in  error  for  the  purpose  of  reviewing  the 
action  of  the  trial  court,  contending  that 
the  findings  and  judgment  of  the  trial  court 
should  have  been  in  his  favor  for  something 
like  $15,000  or  $16,000.  As  there  is  no  dis- 
pute over  any  Important  principle  of  law, 
the  correctness  of  the  conclusion  reached  by 
the  trial  court  turning  upon  the  construction 
to  be  given  a  certain  contract  of  dissolution 
entered  into  between  the  parties  .on  the  9th 
day  of  January,  1901,  we  will  not  attempt 
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to  make  a  detailed  statemoit  of  the  facta 
of  the  case,  but  will  content  ourselves  with  a 
discussion  of  the  specific  points  of  disagree- 
ment between  the  parties.  The  contract  of 
dissolution  reads  as  follows: 

"Ind.  Ter^  Northern  Dist 

"Checotah,  I.  T.,  January  9,  1901. 
"Tills  agreement  entered  Into  this  9th  day  of 
Jannary,  1901.  at  Checotah,  I.  T.,  by  and  be- 
tween Hen  F.  I/a  Fayette  and  Mose  W.  La  Fay- 
ette, menibers  of  the  firm  of  La  Fayette  &  Bro., 
doing  business  as  general  merchants  at  Checotah, 
I.  T.,  witnesscth :  By  mutual  consent  the  copart- 
nership existing  between  the  said  Ben  F.  La 
Fayette  and  Mose  W.  I^e  Fayette  has  this  day 
been  dissolved,  the  said  Mose  VV.  La  Fayette 
retiring  and  transferring  to  the  said  Ben  F.  La 
Fayette  his  entire  interest  in  the  business  of  La 
Fayette  &  Bro.  By  mutual  agreement,  valua- 
tions have  been  set  upon  the  property  common 
to  and  belonging  to  the  business  as  follows: 

Merchandise  per  inventory $  29,834  54 

Cattle  account  per  inventory 674  50 

Live  stoclc,  wagons,  and  harness. . .  S94  00 

Com  400  00 

Oil  gin  machinery 550  00 

Cotton    seed 1,6.~>0  00 

Mulberry  and  oak  posts 35  10 

Coal  at  gin 48  00 

T.  J.  Whisenhunt  farm 700  00 

Balance  deposited  in  Fourth  Na- 
tional   Bank 265  76 

Balance    deposited    in    Lawrence 

County   Bank 783  12 

Balance     deposited     in     National 

Bank   of   Commerce 9,099  92 

Cash  on  hand 1,180  75 

Store  buildings,  including  general 
store,  hardware  building  and 
ground   occupied    by   blacksmith 

shop  and  photo  building 6,296  13 

Insurance  unexpired 586  80 

Fire  engine,  engine  house,  hose,  etc.  900  00 

Gentry  avenue  houses,  Nos.  1,  2,  S, 

4,   and   lots 1,966  04 

Blacksmith  shop  (building  only). . .  200  00 

Photo  gallery  building  at  cost  of 

house    only 624  84 

Brush  HiU  gin 60  00 

Office  and  store  furniture  and  fix- 
tures           1,028  45 

Water  tank  in  front  of  store 60  00 

House    and    lot   known    as   Foley. 

House 300  00 

House   and   lot   known   as  Oman 

House 700  00 

Current  account  M.  W.  La  Fayette  16,634  64 
Current  account  Ben  F.  La  Fayette  2,764  37 
Accounts    per    list    in    customers 

ledger  No.  11 27,048  44 

Accounts  per  list  in  petit  ledger. . .  11,407  82 
Gin  property  consisting  of  gin 
building,  cotton  seed  house,  en- 
gine, all  machinery,  scales,  scale 
house,  barn,  lumber  yard,  and  all 
ground  occupied  by  same,  togeth- 
er with  tanks  and  land  on  which 
located    5,000  00 

$121,679  21 
"The  following  liabilities  are  recognized  and 
assumed  by  the  said  Ben  F.  La  Fayette: 

Creek  tax $       65  00 

Accounts    payable 21,161  82 

Bills  payable 11,461  07 

Deposits    4,715  81 

Due    bills 4.879  16 

$42,282  86 
"It  is  further  agreed  that  the  amount  of  ac- 
counts and  notes  in  customers  ledger  and  petit 
ledger  amounting  to  $38,456.26  shall  be  left  in 


the  hands  of  the  said  Ben  F.  La  Fayette  for 
collection,  and  when  collected  the  proceeds  of 
same  shall  be  equally  divided.  It  is  further 
considered  and  agreed  that  one  hundred  and 
ninety  (190)  bales  of  cotton  on  hand  at  this  date 
is  not  Included  in  list  of  assets,  and  that  when 
sold  the  net  proceeds  of  same  shall  be  equally 
divided.  It  is  further  agreed  that  the  said  190 
bales  of  cotton  shall  be  consigned  to  Adler- 
Goldman  Co.,  St.  Louis,  Mo.,  to  be  sold  to  best 
interest  of  consignors. 

"As  a  further  consideration  to  the  foregoing 
articles  it  is  mutually  agreed  to  by  the  said  Ben 
F.  La  Fayette  and  Mose  W.  La  Fayette  that 
sundry  personal  accounts  that  have  not  been 
considered  of  value  and  have  been  listed  for  the 
purpose  of  recording  in  a  suspense  ledger 
amounting  to  $20,834.70  shall  be  also  left  in  the 
hands  of  the  said  Ben  F.  La  Fayette,  and  the 
net  proceeds  of  an^  such  accounts  as  may  be 
collected  shall  be  divided  equally. 

"[Signed]  Ben  F.  La  Fayette 

"Mose  W.  La  Fayette. 

"Witness:    J.  Nelson." 

The  trial  court  found  that: 

"By  their  dissolution  agreement  of  January 
9,  1901,  it  was  intended  by  the  plaintiff  and  the 
defendant  that  the  plaintiff  should  sell  and  the 
defendant  should,  buy  and  acquire  the  entire  In- 
terest of  the  plaintiff  in  the  business  of  La 
Fayette  &  Bro.,  and  all  the  assets  thereto  be- 
longing, including  the  current  account  of  the 
plaintiff  in  the  sum  of  $16,634.64,  and  that  in 
consideration  therefor  the  defendant  should  pay 
the  firm's  debts,  collect  and  divide  in  equal  parts 
the  accounts  upon  the  customers  ledger,  petit 
ledger  and  suspense  ledger,  and  should  sell  the 
190  bales  of  cotton  and  divide  the  proceeds 
thereof.  It  was  not  the  intention  of  the  parties 
that  the  defendant  should  take  said  property  at 
the  inventory  value." 

And  as  a  conclusion  of  law: 

"The  court  construes  the  contract  of  dissolu- 
tion to  mean,  as  regards  the  consideration  for 
the  sale  and  purchase  of  the  interest  of  Mose  W. 
La  Fayette  in  the  business,  that  Ben  F.  La  Fay- 
ette should  take  the  same  and  pay  the  liabili- 
ties of  the  firm ;  and  that  he  should  sell  the 
cotton  described  in  the  agreement  and  divide 
the  ^)^oceeds ;  and  that  he  should  collect,  where 
possible,  the  accounts  upon  the  customers  ledg- 
er, petit  ledger,  and  suspense  ledger,  and  divide 
the  proceeds  with  the  plaintiff.  But  if  the  con- 
tract of  dissolution  is  ambiguous  upon  the  ques- 
tion of  consideration,  which  the  court  does  not 
concede,  the  same  result  must  be  reached  because 
it  appears  from  the  evidence  that  such  was  the 
intent  of  the  parties." 

[1]  The  plaintiff  contends  that  th«  court 
was  wrong,  and  that  it  was  the  intention 
of  the  parties  as  disclosed  by  the  terms  of 
the  contract  that  plaintiff,  as  retiring  part- 
ner, sbould  transfer  to  defendant  bis  entire 
interests  In  the  business  including  Its  assets 
for  and  In  consideration  of  the  valuation 
placed  thereon  by  the  parties  to  the  agree- 
ment, except  as  limited  by  the  other  provi- 
sions of  the  contract,  and  that  in  considera- 
tion for  the  transfer  of  plaintiff's  interest, 
the  defendant  agreed  to  pay  the  debts  of 
the  firm  and  pay  to  plaintiff  one-half  of  what 
remained  thereafter.  In  construing  the  con- 
tract, for  the  purpose  of  determining  be- 
tween these  contending  claims,  it  was  the 
duty  of  the  court  to  ascertain  the  Intention 
of  the  parties  from  the  writing  itself  If  pos- 
sible (Rev.  L.  1910,  i  949),  and  to  so  Interpret 
the  words  of  the  contract  as  to  give  effect 
to  the  mutual  Intention  of  the  parties  there- 
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to  as  it  existed  at  the  time  of  entering  into 
the  agreement,  bo  far  as  such  Intention  Is 
ascertainable  and  lawful  (section  946).  & 
Elliott,  Contracts,  f  1506.  Upon  examining 
the  contract  we  find  that  the  parties  intend- 
ed to  dissolve  the  partnership  theretofore 
existing,  and  that  plaintiff  should  retire  and 
transfer  his  entire  interests  In  the  business 
to  defendant,  and  that  as  a  consideration 
therefor  defendant  agreed:  (1)  To  pay  all 
outstanding  indebtedness  of  the  partnership; 
<2)  to  collect  the  accounts  and  notes  in  cus- 
tomers ledger  and  petit  ledger,  and  divide 
the  proceeds  equally  between  himself  and 
plaintiff;  (3)  to  sell  190  bales  of  cotton  and 
divide  the  net  proceeds  equally ;  (4)  to  collect 
accounts  on  the  suspense  ledger  and  divide 
the  net  proceeds  equally.  No  other  cousid- 
eration  is  recited  in  the  written  instrument, 
and  in  order  to  show  that  an'additlonal  con- 
sideration was  to  be  paid,  It  was  necessary 
to  make  this  fact  appear  by  parol  evidence. 
The  trial  court  was  inclined  to  the  view  that 
the  written  recitals  were  sufficient  to  show 
that  no  consideration  other  than  those  recit- 
ed was  intended  to  be  paid,  but  being  in 
donbt  as  to  whether  the  contract  was  suffi- 
ciently clear  upon  this  point,  permitted  the 
introduction  of  oral  evidence  for  the  pur- 
pose of  enabling  hMa  to  arrive  at  the  true 
intention  of  the  parties.  In  this  there  was 
no  error. 

[2]  The  contract  was  executed  in  the  In- 
dian Territory  prior  to  statehood  and  under 
the  law  in  force  in  that  Jurisdiction  the 
court  was  authorized  to  look  to  the  situation 
of  the  parties  thereto  when  the  contract 
was  made,  its  subject-matter  and  its  purjKtee, 
all  of  which  were  material  and  valuable  in 
oiabUng  the  court  to  determine  the  intention 
of  the  parties  when  entering  into  said  con- 
tract and  to  arrive  at  the  meaning  of  the 
terms  used  therein.  Fox  et  aL  v.  Tyler  et 
aU  108  Fed.  258,  48  C.  G.  A.  396. 

[3]  It  appears  from  the  evidence  that  plain- 
tiff and  defendant  started  in  business  in  Mis- 
souri In  the  year  1883,  and  continued  in 
business  there  until  1887,  when  they  moved 
to  Ft.  Gibson,  Ind.  T.  In  1890  they  mov- 
ed their  business  to  Checotah,  at  which  time 
much  of  their  stock  consisted  of  old  goods. 
They  were  engaged  in  the  general  mercan- 
tile business,  the  best  part  of  their  stock 
consisting  of  hardware,  which  was  sold 
soon  after  the  dissolution  at  65  per  cent,  of 
the  inventory  price,  the  sale  being  made  by 
plaintiff  himself.  The  evidence  on  behalf 
of  defendant  showed  that  plaintiff  was  dis- 
satisfied with  the  business,  and  was  desirous 
of  severing  his  connection  therewith;  that 
the  stock  of  merchandise  was  not  worth 
over  60  per  cent  of  its  inventory  price ;  and 
that  the  valuations  placed  upon  the  assets 
were  carried  on  the  books  from  year  to  year 
without  change,  In  order  to  give  the  partners 
a  good  rating  with  wholesale  houses. 

During  the  year  1907  plaintiff  went  to  de- 
fendant and  asked  him   what  construction 


be  placed  upon  the  contract,  and  apparently 
acquiesced  in  the  construction  placed  there- 
on by  defendant  Plaintiff's  petition  sought 
on  accounting  for  the  amounts  collected  on 
the  accounts  heretofore  mentioned,  but  did 
not  seek  to  charge  defendant  with  the  list- 
ed valuations  of  the  various  items  of  as- 
sets which  were  transferred  to  him  at  the 
time'  of  the  dissolution.  The  contract  is 
silent  as  to  the  reason  for  placing  a  valuation 
upon  the  assets.  Defendant  answefs  plain- 
tiff's contention  by  saying  that  said  valua- 
tions were  descriptive  of  the  items  so  listed. 
The  accounts  on  the  customers  and  petit 
ledger  were  so  listed,  yet  it  is  not  contended 
that  the  valuations  placed  thereon  were  in- 
tended as  a  basis  to  measure  defendant's 
liability.  If  plaintiff's  contention  be  true, 
then  upon  the  dissolution  defendant  became 
indebted  to  him  for  one-half  of  the  listed  val- 
uations of  the  assets  transferred,  less  the  in- 
debtedness of  the  firm  and  the  accounts  con- 
cerning which  special  provision  was  made, 
and  this  sum,  which  was  easily  ascertain- 
able and  could  be  arrived  at  by  a  simple 
calculation,  was  due  or  would  be  payable  up- 
on demand.  At  no  time  did  plaintiff,  prior 
to  the  filing  of  this  suit  make  any  claim 
or  demand  that  said  sum  was  due  and  ow- 
ing to  him,  and  It  Is  a  significant  fact  that 
while  plaintiff  for  four  years  or  more  after 
the  dissolution  had  the  active  management 
and  control  of  the  defendant's  business  un- 
der an  agreement  with  the  creditors,  and 
had  charge  of  the  books  of  the  business,  it 
does  not  appear  that  an  account  was  kept  in 
which  defendant  was  charged  with  said  sum 
or  credited  •  with  any  amounts  paid  there- 
on. The  construction  which  the  iwrtles 
themselves  have  placed  upon  the  contract 
and  their  action  thereunder  before  any  con- 
troversy arose  between  them  as  to  its  mean- 
ing, with  knowledge  of  its  terms,  is  entitled 
to  great  weight  and  will,  when  reasonable, 
be  adopted  and  enforced  by  the  courts.  Bear- 
man  V.  Dux  Oil  Co.,  166  Pac.  199  (not  yet  of- 
ficially reported);  Rider  v.  Morgan,  31  Okl. 
98, 119  Pac.  958 ;  American  Soda  Fountain  Co. 
V.  Gerrer's  Bakery,  14  Okl.  258,  78  Pac.  115, 
2  Ann.  Cas.  318;  Minnetonka  Oil  Co.  v. 
Cleveland  Vitrified  Brick  Co.,  27  Okl.  180, 
111  Pac.  326;  Wlebener  v.  Peoples,  44  Okl. 
32,  142  Pac.  1086,  Ann.  C^s.  1916E,  748;  2 
Elliott,  Cont  f  1638. 

The  contract  contained  no  stipulation 
which  required  the  payment  of  one-half  the 
listed  valuation  of  the  pn^erty,  less  the 
indebtedness  and  accounts,  and  the  admis- 
sion of  the  evidence  to  clear  op  this  point 
did  not  violate  the  rule  which  prohibits  tliA 
admission  of  jwrol  evidence  to  vary  or  con- 
tradict the  terms  of  a  written  instrument, 
but  came  within  the  rule  which  permits  sudt 
evidence  for  the  purpose  of  making  certain 
that  which  from  the  face  of  the  contract  was 
left  uncertain.  Holmes  v.  Evans,  29  Okl.  873, 
118  Pac.  144;  Montgomery  v.  Arkansas  Ice 
Co.,  93  Ark.  191,  124  S.  W.  768;    Howell  t. 
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Denton  (Tex.  Civ.  App.)  68  S.  W.  1002;  Bell 
V.  Wlltson,  5  Neb.  Unof.  486,  98  N.  W.  1049. 
Ttia  contract  being  silent  as  to  the  payment 
of  any  consideration  other  than  those  al- 
ready enumerated,  when  plaintiff  points  to 
the  contract  and  says  that  it  contains  the 
entire  agreement  of  the  parties,  his  conten- 
tion as  to  additional  consideration  mnst  fall 
because  no  provision  Is  contained  therefor 
In  the  written  Instrument.  Under  the  other 
rule  which  permits  the  admission  of  parol  evi- 
dence to  show  whether  such  consideration 
was  in  fact  Intended  and  agreed  upon,  the 
court  heard  the  evidence  and  found  there- 
from that  no  such  consideration  was  Intended 
nor  agreed  to  be  paid,  and  the  evidence  upon 
this  point  is  sufficient  to  support  the  findings 
thereon. 

As  to  the  personal  account  of  plaintiff,  it 
Is  contended  by  him  that  he  should  be  charg- 
ed with  the  iMilante  due  after  deducting  from 
the  amount  of  bis  account  the  amount  owed 
by  defendant  to  the  partnership,  while  de- 
fendant contends  that  plaintiff  should  be 
charged  (and  the  court  bo  foimd)  with  the 
total  amount  charged  against  him  upon  the 
boolis  at  the  time  of  the  dissolution.  A  simi- 
lar question  was  involved  In  61111am  v.  New- 
land,  37  Olcl.  36,  130  Pac  133,  where  plaintiff 
and  defendant  had  been  partners  in  the  gro- 
cery business  and  the  plaintUC  had  sold  his 
Interest  to  defendant  and  brought  suit  to 
recover  the  purchase  price  agreed  upon.  At 
the  time  of  the  dissolution,  plaintiff  had 
overdrawn  about  $1,400,-  while  defendant's 
account  was  overdrawn  at)out  $700.  The  ac- 
tual merchandise  involved  abouj;  $1,400,  and 
plaintiff  sued  to  recover  one-half  of  the  In- 
voice price,  claiming  that  defendant  had 
agreed  to  pay  him  that  amount  for  his  in- 
terest In  the  business.  The  defendant  claim- 
ed that  the  agreement  was  that  he  should 
collect  the  accounts  receivable,  and  pay  the 
accounts  payable,  and  give  the  plaintiff  the 
benefit  of  any  surplus,  or  charge  him  with 
the  burden  of  any  deficit.  The  testimony  was 
conflicting,  and  there  being  facts  and  circum- 
stances tending  to  support  the  theories  of 
both  parties.  It  was  held  that  the  whole  Is- 
sue should  be  submitted  to  the  Jury.  Here  the 
written  contract  expressly  listed  the  accounts 
of  plaintiff  at  the  amount  shown  on  the 
boolss  of  the  partnership,  and  it  was  ex- 
pressly agreed  that  plaintiff  should  retire  and 
transfer  to  defendant  his  entire  Interest  in 
the  business.  Including  the  assets  listed, 
among  which  was  plaintiff's  account.  Prior 
to  the  dissolution  plaintiff  as  an  equal  part- 
ner in  the  business  had  an  undivided  one-half 
interest  both  In  his  own  account  and  in  that 
of  defendant,  and  when  he  retired  and  each  of 
said  accounts  were  listed  at  the  full  amount 
thereof,  as  a  part  of  the  assets  of  the  busi- 
ness and  be  agreed  to  transfer  his  entire  in- 
terest therein  to  defendant,  he  thereby 
agreed   that  defendant  should   become   the 


sole  owner  of  afad  be  entitled  to  collect  said 
account  In  fulL 

>  What  we  have  said  concerning  the  daim 
of  plaintiff  as  to  the  construction  of  the  con- 
tract applies  with  equal  force  to  the  errors 
assigned  In  defendant's  cross-petition  In  er- 
ror. When  the  court  permitted  evidence  t« 
be  Introduced  and  determined  therefrom  that 
it  was  the  Intention  of  the  parties  that  de- 
fendant should,  as  one  of  the  considerations 
for  the  contract  of  dissolution,  collect  the 
accounts  and  divide  the  proceeds,  tills  find- 
ing ^sposes  of  the  principal  contention  urg- 
ed on  the  cross-appeal.  The  contract  did 
not  speclflcally  declare  whether  the  expenses 
should  be  borne  (by  defendant  separately 
or  should  be  deducted  from  the  proceeds 
of  the  collections,  and  in  order  to  deter- 
mine tills  uncertainty,  the  conrt  was  author- 
ized to  hear  evidence  from  which  to  ascer- 
tain the  intention  in  that  respect,  and,  hav- 
ing done  so,  found  that  it  was  the  Intention 
of  the  parties  that  the  expenses  of  such  col- 
lection should  be  t>ome  by  defendant  instead 
of  being  borne  Jointly  by  the  parties.  In 
so  construing  the  contract,  the  court  did  not 
err. 

As  to  the  claim  of  defendant  that  Interest 
should  be  charged  upon  the  Individual  ac- 
count of  plaintiff  to  the  partnership,  w» 
think  the  Judgment  of  the  court  was  right. 
The  course  of  dealing  between  the  parties, 
as  disclosed  by  the  record.  Is  such  that  we 
could  not  fix'  any  definite  amount  upon  which 
Interest  should  be  paid  or  any  date  from 
which  It  should  commence  to  ran  until  the 
accounts  of  the  parties  had  been  adjusted 
as  It  was  by  the  decree  of  the  court  The 
presumption  is  that  the  Judgment  was  right, 
and  defendant  in  error  assailing  it  in  this 
regard  has  not  shown  us  wherein  it  was 
wrong. 

The  Judgment  is  therefore  affirmed.  AH 
the  Justices  concur,  except  KANE,  J.,  who 
dissents,  and  OWEN,  J.,  disqualified. 

°^^™°*  (M  oki  sn 

LUSK  et  aL  v.  BOTTS,  County  Tt^aaant. 
(No.  6063.) 

(Supreme  Court  of  Old&homa.    June  6,  1917.) 

(Syllabua  ly  the  Court.) 

Counties  iS=»190(2)  —  Taxation  —  Cubrest 

Expenses— LiHiTATTON. 
Taxes  levied  for  the  purpose  of  co-operat- 
ing with  the  state  board  of  agriculture  in  the 
eradicatiiKi  of  ticks  in  the  various  counties,  un- 
der chapter  80,  Session  Laws  of  1913,  are  not 
to  be  regarded  as  current  expenses  of  th« 
county;  and  therefore  such  levies  are  not'  gov- 
erned by  the  limitation  upon  th«  levy  for  cat- 
rent  expenses. 

(Ed.  Note. — FV>r  othor  cases,  see  Counties, 
Cent.  Dig.  {  303.] 

Error  to  District  Court,  Ottawa  Coanty; 
Preston  S.  Davis,  Judge. 

Action  by  James  W.  Iiusli:  and  others,  re- 
ceivers of  the  St.   Louis  &   San    Francisco 
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Bailroed  and  the  St.  Lonis  &  San  Francisco 
Bailroad  Company,  against  A.  R.  Bottfl, 
County  Treasurer  of  Ottawa  Ctounty,  Old. 
Demurrer  to  answer  overruled,  and  plain- 
tiffs bring  error.    Affirmed. 

W.  F.  Evans,  of  St  I^oals,  Mo.,  and  B. 
A  Kleinsdimldt  and  B.  H.  Foster,  both  of 
Oklalioma  City,  for  plaintifTs  in  error.  W.  D. 
Morse,  Co.  Atty.,  of  Miami,  for  defendant 
in  error. 

OWEN,  J.  An  action  brought  by  plaintifFs 
In  error,  In  the  district  court  of  Ottawa 
county,  to  recover  from  defendant  in  error, 
as  county  treasurer,  the  amount  of  taxes 
paid  under  protest  for  the  year  1918  under 
an  alleged  excessive  levy  of  .3  mills.  Plaln- 
ttffs  alleged  that  a  levy  of  5.S  mills  was 
made  against  their  property  for  current  ex- 
penses, and  that  the  .3  mills  was  in  excess 
of  th«  maximum  allowed  by  statute.  Ilie 
defendant's  answer  admitted  the  levy,  but  al- 
leged the  .3  mills  was  for  the  purpose  of  tick 
eradicaticm  and  authorized  under  chapter  80, 
Session  Laws  1913.  Plaintiffs  demurred  to 
the  answer  on  the  ground  it  failed  to  state 
a  defense.  The  demurrer  was  overruled, 
plaintiffs  declined  to  plead  further,  and  Judg- 
ment was  rendered  for  defendant  To  re- 
view this  action,  the  cause  was  brought  here 
by  plaintiffs. 

It  Is  the  contention  of  plaintiffs  that  the 
.3  mills  levy  for  tick  eradication  was  part 
of  the  levy  for  current  expenses  of  the  coun- 
ty, and  in  excess  of  the  limit  fixed  by  sec- 
tion 7376,  Revised  Laws  1910,  and,  for  that 
reason,  was  void.  The  levy  was  made  by 
the  board  of  county  commissioners  under 
the  provisions  of  chapter  80,  Session  Laws 
1913,  whldi  made  it  the  duty  of  the  boards 
In  the  various  counties  referred  to  tn  the 
act  to  co-operate  with  the  state  board  of 
agriculture  In  the  eradication  of  the  fever 
tick.  'Ihe  act  expressly  authorizes  the  board 
to  levy  a  tax  on  the  taxable  property  with- 
in the  county  to  provide  funds  with  which 
to  carry  on  this  work.  While  the  levy  Is 
made  for  county  purposes,  that  Is,  to  be 
expended  In  the  county.  It  subserves  an 
Important  state  purpose.  It  Is  to  assist  the 
state  board  of  agriculture  In  carrying  into 
effect  the  policy  of  the  state  to  protect  the 
live  stock  throughout  the  state.  In  this  re- 
spect the  levy  differs  from  the  ordinary 
and  purely  local  expenses  which  are  in- 
dnded  in  the  words  "current  expenses"  and 
limited  by  section  7376.  A  similar  question 
was  presented  to  this  court  In  the  case  of 
Lusk  et  al.  v.  £mlnhiser,  168  Pac.  915.  The 
contention  made  In  that  case  was  to  the  ef- 
fect that  the  tax  levied  for  state  highway 
purposes  was  governed  by  the  limitation  up- 
on the  township  levy  contained  in  section 
7376.  Mr.  Justice  Kane,  In  delivering  the 
dplnion  of  the  court,  said: 

"There  is  but  small  nxxn  for  doubt  that  it 
was  the  intention  of  the  Legislature  to  author- 


ize an  additional  levy  of  not  more  than  two 
mills'  drag  tax  upon  the  taxable  propertj  of 
the  township.  The  act  requires  all  or  some 
part  of  such  an  expenditure  each  year  as  the 
township's  contribution  toward  carrying  out  the 
policy  of  the  state  in  the  matter  of  establish- 
ing a  uniform  system  of  good  roads.  So  that, 
while  this  tax  is  levied  for  a  township  purpose, 
it  also  subserves  an  important  state  purpose, 
and  in  this  respect  it  diifers  from  the  ordinary 
township  purpose  the  Legislature  bad  in  mind, 
at  the  time  it  placed  the  Umitation  of  1  %  mills 
upon  the  township  levy  by  the  enactment  of 
section  7376.  •  •  •  It  is  out  opinion  that, 
as  to  this  drag  tax,  the  istention  ot  the  Legis- 
lature was  to  require  the  townships  and  coun- 
ties of  the  state  to  aid  the  state  in  its  general 
plan  for  the  construction  and  maintenance  of 
a  system  of  good  roads  entirely  unhampered  and 
unhindered  by  any  prior  statutory  Iimitnt{(»is 
upon  taxation,  except  the  constitutional  limita- 
tion of  eight  mills  elsewhere  mentioned  in  the 
act,  and  to  continue  in  force  the  limitations 
contained  in  section  7376,  sapra,  as  to  the 
ordinary  county  and  township  levies." 

Under  the  authority  of  that  case  we  con- 
clude that  the  levy  In  question  was  not  sub- 
ject to  the  limitation  contained  In  section 
7376.  Therefore  the  court  below  did  not 
commit  error  in  overruling  the  demurrer,  and 
the  judgment  will  be  affirmed.  All  the  Jus- 
tices concur. 


(M  OU.  291) 

EEIiSAT  V.  KELSAY  liAND  CO.  et  sL* 
(No.  6632.) 

(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(8vUab«$  l»  the  Court.) 

1.  States  ^=»9— Admission   ot  Tksbiyobt— 
Limitation  or  Actions — Note. 

Where  prior  to  statehood  a  promissory  note, 
after  maturity  thereof,  was  subjected  to  the 
running  of  the  statute  of  limitations  as  contain- 
ed in  section  4483,  Mansfield's  LHgest  of  the 
Statutes  of  Arkansas,  adopted  and  put  in  force 
in  the  Indian  Territory,  the  running  of  said 
statutes  as  to  said  note  was  not  interrupted  by 
the  admission  of  the  state  into  the  federal  Unioo. 
[Eld.  Note; — Vor  other  cases,  see  States,  Cent 
IMg.14.] 

2.  lAiOTATioir  or  Actions  «=>  165(1)  —  Pabt 
Patmbnt  bt  St&anobb. 

A  payment  made  upon  a  promissory  note  by 
a  stranger  thereto  and  without  authority  from 
the  maker  does  not  toll  the  statute  of  limita- 
tions. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  IMg.  {  623.] 

3.  loBNs  4s>7— Affbofbiation  or  Pbocbsds 
OF  Salb  of  Land. 

A  written  contract  based  upon  adequate  con- 
sideration, whereby  a  person  agrees  to  appro- 
priate the  proceeds  of  tixe  sole  of  certain  lands 
to  the  payment  of  a  debt,  creates  a  lien  in  equity 
upon  the  land. 

[Ld.  Note. — For  other  cases,  see  Liens,  Cent 
Dig.  a  28-28.] 

4.  Limitation  of  Actions  «=»167(1)— Bqui- 
TABI.B  Lien  on  Land. 

The  period  of  limitations  applicable  to  an 
equitable  lien  on  land  given  to  secure  the  pay- 
ment of  a  debt  is  the  same  as  that  applicabfe  to 
the  debt,  and  an  action  to  foreclose  the  lien  will 
be  barred  at  the  time  the  period  prescribed  by 
the  statute  has  run  as  to  the  debt  which  th«i 
lien  secures,  under  the  decisions  of  the  Supreme 
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Court  of  Arkansas  construing  the  statutes  in 
force  in  the  Indian  Territory  prior  to  statehood. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  651.] 

Error  from  District  Court,  Carter  County ; 
&  Hl  Russell,  Judge. 

Action  by  Newton  Kelsay  against  the  Kel- 
say  Land  Company  and  W.  P.  Terrell.  Judg- 
ment ifor  defendant  Terrell,  and  plaintiff 
brings  error.     Affirmed. 

J.  B.  Moore,  of  Ardmore,  tor  plaintiff  in 
error.  Tbos.  Norman  and  Johnson  &  Mc- 
0111,  all  of  Ardmore,  for  defendants  In  error. 

HARDY,  J.  Newton  Kelsay,  as  plaintiff, 
commenced  this  action  against  Kelsay  Land 
Company  and  W.  P.  Terrell  to  recover  a  bal- 
ance of  $43,984.11  due  upon  a  certain  promis- 
sory note  executed  by  the  Kelsay  Land  Com- 
pany, and  for  5  per  cent,  of  said  amount  as 
attorney's  fees,  and  to  foreclose  a  lien  upon 
certain  lands  which  It  was  alleged  had  been 
given  by  defendant  Terrell  to  secure  the 
payment  of  said  sum.  The  note  was  not 
signed  by  defendant  Terrell.  The  defend- 
ants answered,  pleading,  among  other  defens- 
es, the  bar  of  the  statute  of  limitations  and 
that  the  consideration  for  said  note  had  fail- 
ed. Upon  Issues  being  duly  Joined,  the  case 
was  tried  to  a  jury,  and  resulted  in  an  In- 
structed verdict  in  favor  of  plaintiff  and 
against  defendant  Kelsay  Land  Company  and 
a  verdict  by  the  jury  in  favor  of  defoidant 
Terrell.  Piwn  the  Judgment  in  favor  of  de- 
fendant Terrell,  the  plaintiff  prosecutes  error. 

[1,2]  The  first  question  discussed  in  the 
briefs  of  counsel  Is  whether  the  plaintiff's 
cause  of  action  was  barred.  The  Kelsay  Land 
Company  was  an  Indian  Territory  corpora- 
tion, and  Terrell  was  a  resident  of  that  Juris- 
diction at  the  time  the  note  and  contracts 
were  executed,  and  has  been  at  all  times 
since.  The  note  was  dated  December  6,  1905, 
and  was  due  three  days  after  date,  and  the 
statute  of  limitations  applicable  thereto  was 
section  4483,  Mansfield's  Digest  of  the  Stat- 
utes of  Arkansas,  which  were  In  torce  In 
that  Jurisdiction.  Patterson  v.  Rousney,  159 
Pac.  636 ;  Maine  ▼.  Edmonds,  160  Pac.  483 ; 
Davis  ▼.  Foley,  169  Pac.  646,  L.  R.  A.  1917A, 
187. 

The  period  of  limitation  prescribed  by  that 
section  for  actions  upon  promissory  notes  was 
five  years  after  the  cause  of  action  accrued. 
Plaintiff  commenced  this  suit  November  15, 
1912,  so  it  is  readily  seen  that  more  than  five 
years  had  elapsed  from  the  accrual  of  plain- 
tiffs cause  of  action  to  the  commencement  of 
this  siilt  The  note  shows  a  credit  of  $1,500 
indorsed  there<m  as  of  the  7th  day  of  Decem- 
ber, 1910,  which  was  within  the  statutory 
period  of  five  years,  and,  if  made  by  defend- 
ants or  either  of  them,  would  have  fixed  a 
new  period  from  which  the  statute  would 
have  commenced  to  run  (section  4494,  M.  D.). 
Trustees  R.  E.  Bank  v.  Hartfield,  5  Ark.  551; 
Blscoe  T.  Jenkins,  10  Ark.  108;    Durritt  v. 


Trammell,  11  Ark.  187;    Hicks  v.  Lusk,  19 
Ark.  683;  Burr  v.  WlUIams,  20  Ark.  171. 

However,  the  payment  was  not  made  by 
either  of  said  defendants,  but  was  In  fact 
made  by  McElroy  and  Sags,  without  the 
knowledge  or  consent  of  defendant  Terrell, 
and  information  thereof  was  expressly  witb* 
held  from  him.  McElroy  and  Soss  were 
strtingers  to  the  contract  between  plaintiff 
and  defendants,  and  were  Interested  In  cer- 
tain lands  involved  in  the  transaction  be- 
tween plaintiff  and  def^idants,  and  had  plat- 
ted same  Into  town  lots.  In  order  to  clear 
their  title  and  to  avoid  any  litigation  witb 
reference  thereto,  they  paid  to  iriaintlff  $1,500 
for  sncli  Interest  as  he  was  claiming  therein, 
and  procured  from  him  a  conveyance  of 
such  Interest,  and  this  som  was  credited  by 
him  upon  the  note.  Under  these  drcnm- 
stances  the  payment  would  not  Interrupt  the 
running  of  the  statute.  1  Wood,  liim.  (2d 
Ed.)  670,  I  116b  (1);  26  Qyc.  1881;  19  Am.  & 
Eng.  (2d  Ed.)  321. 

But  Judgment  was  rendered  against  de- 
fendant Kelsay  Lend  Company,  and  it  Is  con- 
tended that,  since  such  Judgment  is  valid, 
defendant  Terrell  cannot  take  advantage  of 
the  bar  of  the  statute.  The  plaintiff  had  ac^ 
quired  the  contnd  and  ownership  of  practi- 
cally the  entire  capital  stod:  of  the  land  com- 
pany, and  beforo  trial  moved  the  court  to  re- 
quire attorneys  who  filed  answer  upon  behalf 
of  defendants  to  show  thdr  authority  to  rep- 
resent  defendant  Kelsay  Land  C(Hnpany,  up- 
on which  they  were  cwnpelled  to  abandon 
representation  of  that  defendant  This  does 
not  deprive  defendant  Terrell  of  his  right  to 
roly  upon  the  statute.  The  bar  bad  long 
since  attached,  and  by  obtaining  control  of 
the  defendant  Kelsay  Land  Company,  and 
permitting  Judgment  to  go  against  It,  plain- 
tiff could  not  revive  the  obligation  and  re- 
move the  bar  as  to  defendant  Terrell.  Even 
though  plaintiff  had  not  acquired  control  of 
the  Kelsay  Land  Company,  that  defendant 
could  not  remove  the  bar  cifter  It  had  once- 
attached  OS  to  its  codefendant,  although  It 
might  waive  same  as  to  itself.  The  principle 
is  similar  to  that  where  one  Joint  debtor 
makes  a  pfiyment  upon  the  obligation  after 
the  running  of  the  statute,  in  wliidi  case  it 
is  held  in  Arkansas  that  such  payment  will 
remove  the  bar  as  to  the  debtor  making  the 
payment,  but  will  not  operate  in  like  manner 
as  to  a  Joint  debtor  in  whose  favor  the  bar 
has  attached.  Blscoe  et  aL  v.  Jenkins  et  al., 
10  Ark.  108;  Mason  y.  Howell,  14  Ark.  201; 
Ruddeli  v.  Folsom,  14  Aik.  217;  Hides  v. 
Lusk,  19  Ark.  693;  Burr  y.  Williams,  20 
Ark.  172. 

[3,  f]  It  Is  urged  that,  notwithstanding 
plaintifTs  action  was  l>arred  upon  the  note, 
his  cause  of  action  upon  the  contract  under 
which  he  seeks  to  establish  and  foreclose  a 
Hen  upon  the  premises  was  not  barred ;  that, 
this  contract  being  an  eqnitable  mortgage, 
the  time  within  whldi  suit  should  be  corn- 
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meuced  thereon  would  be  seven  years,  ojs  pre- 
scribed by  section  4471  of  Mansfleld'e  Digest, 
under  whl(^  section  it  is  provided  tbat  all 
suits  In  law  or  equity  for  the  recovery  of 
any  lands,  tenements,  or  hereditaments  shall 
be  had  and  sued  within  seven  years  next  aft- 
er title  or  cause  of  action  accrued.  To  de- 
termine this  proposition  we  must  examine 
the  contract  The  clause  necessary  to  c<mi- 
slder  is  as  follows: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  in  consideration  of  the  sum  of  $10  to 
him  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledeed,  the  said  W.  P.  Terrell  hereby 
agrees  and  binds  himself  that  his  interest  m 
the  proceeds  of  the  followini?  tracts  or  parcels 
of  land  shall  be  applied  to  the  payment  or  dis- 
charge of  any  and  all  sums  of  money  advanced 
by  said  Newton  Kelsay  and  the  interest  there- 
on in  the  procurement  of  the  lands,  leases,  etc., 
above  referred  to.  •  •  •  It  is  understood 
and  agreed  that  the  said  land  shall  be  sold  in 
the  most  advantageous  manner,  and  that  the 
proceeds  thereof  shall  be  applied  to  the  payment 
of  the  money  advanced  by  the  said  Kelsay  as 
aforesaid  in  procuring  said  'lands,  leases,"  etc. 

In  explanation  of  this  contract  it  may  be 
stated  that  plaintiff,  defendant  Terrell,  and 
others  had  engaged  in  a  Joint  enterprise  of 
buying  lands  and  leases  in  the  Indian  Ter- 
ritory for  the  purchase  of  which  plaintiff 
bad  advanced  certain  sums  of  money.  The 
parties  operated  for  a  time  as  a  partnership, 
and  thereafter  Incorporated  under  the  name 
of  the  Kelsay  Land  Company.  The  contract 
under  which  the  lien  is  claimed  was  executed 
by  defendant  Terrell  to  plaintiff  in  consider- 
ation of  the  moneys  theretofore  advanced  by 
plaintiff  to  the  Kelsay  Land  Company,  which 
bad  been  expended  in  the  purcliase  of  lands 
and  leases.  If  tills  instrument  be  a  mort- 
gage, then  plaintiff's  action  was  commenced 
within  time.  A  real  estate  mortgage,  under 
the  decisions  of  Arkansas  as  between  the 
mortgagor  and  mortgagee,  at  law,  as  well  as 
in  equity,  vested  the  legal  estate  In  mortgaged 
premises  in  the  mortgagee  until  the  debt  se- 
cured thereby  was  paid.  At  law  this  estate 
became  absolute  upon  failure  of  the  mortga- 
gor to  perform  the  conditions  of  the  mortgage, 
while  in  equity  it  was  at  all  times  before 
foreclosure  subject  to  the  right  of  redemp- 
tion and  was  held  by  the  mortgagee  as  a  trust 
estate  for  the  purpose  of  securing  the  pay- 
ment of  bis  debt.  The  right  of  possession 
followed  the  legal  title  unless  controlled  by 
Btipnlatlons  in  the  deed  or  by  the  plain  in- 
tention of  the  parties.  There  was  no  mort- 
gage without  something  conveyed  from  the 
mortgagor  to  the  mortgagee  and  a  debt  to  be 
paid.  Rlngo  Bx'r  v.  Woodruff,  43  Ark.  469; 
Wbittlngton  v.  Flint,  4S  Ark.  504,  61  Am. 
Rep.  672;  Pierce  v.  Scott,  37  Ark.  308;  Ter- 
ry ▼.  Rosdl,  32  Ark.  47a 

Examining  the  contract  in  question,  we 
find  no  words  of  conveyance  by  which  any  ti- 
tle, legal  or  equitable,  is  conveyed  to  plain- 
tiff nor  any  provision  which  gives  him  the 
right  of  possession  to  any  part  of  the  prem- 
ises upon  which  the  lien  attaches.    The  agree- 


ment is  that  the  lands  shall  be  sold  In  the 
most  advantageous  manner  and  the  proceeds 
thereof  applied  to  the  payment  of  the  money 
advanced  by  plaintiff.  It  seems  clear  that 
the  contract  was  not  a  mortgage  within  the 
rule  prevailing  at  the  time  of  its  execution 
in  the  Indian  Territory.  Not  being  a  mort- 
gage, what  rights  did  the  contract  create? 
The  general  rule  is  that  a  written  contract 
based  upon  adequate  consideration  whereby 
a  person  agrees  to  appropriate  the  rents  and 
proflts  of  certain  specific  lands  or  the  pro- 
ceeds of  their  sale  to  the  payment  of  a  debt 
creates  a  lien  in  equity  on  the  land.  Pom- 
eroy's  Eq.  Juris,  i  1233 ;  19  Am.  ft  Eng.  Bncy. 
L.  (2d  Ed.)  19 ;   25  Cyc.  665. 

Governed  by  the  rule  stated,  which  we 
think  is  applicable,  the  contract  created  an 
equitable  lien  only,  and  was  not  a  mortgage, 
and  therefore  section  4471  did  not  govern 
as  to  the  time  in  which  an  action  should  be 
commenced  thereon.  While  our  attention  is 
called  to  no  decision  in  Arkansas  upon  the 
particular  state  of  facts,  similar  questions 
Imve  been  considered  a  number  of  times,  and 
the  rule  is  that  an  equitable  charge  upon 
lands  gives  no  right  to  possession,  and,  l)e- 
ing  merely  an  incident  of  the  debt  and  se- 
curity for  its  payment  as  distinguished  from 
a  right  of  property,  it  results  that  the  Hen 
cannot  be  enforced  after  the  bar  of  the  stat- 
ute of  limitations  has  attached  to  the  debt. 
Waddell,  Adm'r,  v.  Carlock,  41  Ark.  523; 
Stephens  v.  Shannon,  43  Ark.  464;  Milling- 
ton  V.  Hill  Fountalne  ft  Co.,  47  Ark.  301,  1 
S.  W.  647. 

The  contract  creating  only  an  ecfultable 
lien,  and  the  full  period  of  the  statute  hav- 
ing run  before  this  action  was  commenced 
on  the  note,  the  right  of  action  on  the  con- 
tract was  likewise  tmrred,  and  the  court  com- 
mitted DO  error  in  the  instructions  given  or 
in  refusing  tibose  requested. 

It  is  unnecessary  for  us  to  consider  the 
other  questions   urged. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concur,  except  KANE,  J.,  absent 


SHARP  T.  SHARP.    (No.  7334.) 

(Supreme  Conrt  of  Oklahoma.    Jane  27,  1916. 
Rehearing  Denied  Feb.  20,  1917.) 

(Svllaivs  Iv  the  Court.) 

1.  DiVOBCE  <S=>331— FOBKION  JUDOMENiy-OON- 

CLUSIVENESS— DECEEE   OF  ClBCUIT  COUKT  OF 

Oregon. 
A  decree  of  a  drcnit  court  of  the  state  of 
Oregon,  in  a  suit  for  divorce  in  which  both  par- 
ties appeared,  which  attempts  to  settle  the  de- 
fendant's equitable  rights  to  lands  in  Oklahoma, 
in  so  far  as  such  decree  relates  to  the  lands  In 
Oklahoma  is  coram  non  judice  and  void  and  ai 
such  is  not  res  adjudicata  of  the  same  claim  in 
an  action  in  Oklahoma  between  the  same  par- 
ties and  involving  the  same  land. 

[Ed.    Note.— For    other    cases,    see   Divorce, 
Cent.  Dig.  §§  841,  842.] 
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(AdditionaX  Svtlahiu  ly  Bditorial  Btalf.f 
2  JusoMENT  «=»16— Validitt— Jdbisdictiow. 

The  judgment  of  a  coart  rendered  withont 
jurisdiction  Is  void. 

[Ed.  Note.— For  otiier  cases,  see  Judgment, 
Cent  Dig.  S§  22,  24.1 

8.  JUDOHENT  ®=>16— VaLIDITT— jDBISDICnON. 

The  jurisdiction  requisite  to  a  valid  judg- 
ment is  of  three  sorts:  Jurisdiction  of  the  par- 
ties; jurisdiction  of  the  general  subject-matter, 
and  jurisdiction  of  the  particular  matter  which 
the  judgment  professes  to  decide. 

[Bd.  Note. — For  other  cases,  see  Judgment, 
C«Dt.  Dig.  <§  22,  24.1 

■L  Judgment    <3=»489  —  Jubmdictiow  —  For- 

KGN  JUDOMBN'P— INQUIRT. 

The  jurisdiction  of  any  court  exercising  au- 
thority over  any  subject  may  be  inquired  into  in 
every  other  court  when  the  proceedings  of  the 
former  are  relied  on  and  brought  before  the  lat- 
ter by  a  party  claiming  the  benefit  of  such  pro- 
ceeding, which  rl^bt  to  examination  is  not  con- 
fined to  domestic  judgments,  but  extends  as  well 
to  the  judgments  of  the  courts  of  sister  states. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  924,  925.1 

6.  Judgment  iS=>806  —  Jitdoment  in  Hem  — 

Jtjbisdiction. 
Jurisdiction  to  render  a  judgment  in  rem  in- 
heres only  in  the  courts  of  the  state  which  is 
the  situs  of  the  res. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1430.] 

61  Judgment  <&=>825  —  Fokeiqw  Decree  in 

Personam— Effect. 
A  court  of  chancery  acting  in  personam  may, 
b^  its  decree,  adjudicate  the  rights  of  the  par- 
ties before  it,  even  though  such  rights  relate  to 
lands  in  another  state,  but  it  may  only  make 
such  decree  effective  by  requiring,  through  pro- 
cess for  contempt  or  otherwise,  a  conveyance  b^ 
the  party  of  the  lands  in  question,  thus  indi- 
rectly affecting  the  title  to  the  land  in  the  for- 
eign state,  but  it  has  no  power  by  mere  force  of 
Its  decree  to  establish  tne  title  to  such  lands, 
or,  in  the  absence  of  a  conveyance  by  the  party, 
to  direct  its  master  commissioner  to  execute 
a  deed  in  his  stead. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1451.1 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  Superior  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfleld,  Judge. 

Action  in  ejectment  by  Ijandls  Sharp 
against  Jennie  Sharp.  Judgment  for  plain- 
tiff, an'd  defendant  appeals.     Reversed. 

Twyford  &  Smith,  of  Oklahoma  City,  for 
plaintiff  in  error.  Harris,  Nowlln  &  Single- 
ton, of  Oklahoma  City,  for  defendant  in  er- 
ror. 

BURFORD,  O.  This  was  an  action  In 
ejectment  Instituted  In  the  superior  court  of 
Oklahoma  county,  to  recover  the  possession 
of  lot  25,  block  5,  Orchard  Park  addition  to 
Oklahoma  City. 

The  pleadings  underwent  various  changes 
and  amendments,  but  the  essential  facts  re- 
lied upon  are  as  follows:  Plaintiff  claimed 
title  to  the  lot  in  question  through  a  deed 
from  one  John  Clardy,  executed  December 
13, 1913,  and  duly  recorded.  He  also  claimed 
that  the  circuit  court  of  Umatilla  county. 
Or,,  In  an  action  of  divorce  In  which  Landls 


Sharp  was  plalntUF  and  Jennie  Sharp  was 
defendant.  In  which  lictlon  Jennie  Sharp 
had  appeared  and  filed  her  answer  alleging 
that  the  property  in  question,  as  well  as  the 
other  property,  had  been  bou^t  with  their 
joint  earnings,  and  that  in  equity  the  Okla- 
homa property  belonged  to  her,  had  decreed 
that  the  property  here  Inrolved  was  the  sole 
property  of  the  plaintiff,  Landls  Sharp.  The 
'defendant,  upon  the  other  hand,  claimed  that 
the  decree  of  the  Oregon  court  was  not  bind- 
ing; that  It  was  made  without  Jurisdiction 
of  the  subject-matter.  In  so  far  as  it  related 
to  the  lots  In  question;  that  the  property 
Involved  had  been  purchased  by  Landls 
Sharp  with  the  money  of  the  defendant,  and 
that  she  was  the  owner  of  the  equitable  title 
thereto  and  entitled  to  have  Landls  Sharp 
declared  a  trustee  of  such  property  for  her 
benefit.  Upon  the  trial  the  plaintiff  Intro- 
duced his  deed  from  John  Clardy  in  evidence, 
and  also  Introduced  the  retord  of  the  Or^on 
proceeding.  It  appears  that  In  the  case 
there  the  defendant,  Jennie  Sharp,  appear- 
ed and  set  up  somewhat  similar  facts  In  re- 
lation to  the  advancement  of  the  money  for 
the  purchase  of  the  Oklahoma  property  to 
those  pleaded  In  the  Instant  case.  Landls 
Sharp,  the  plaintiff  In  that  suit,  replied,  de- 
nying the  facts  set  up  In  defendant's  answer, 
and  sought  to  have  the  court  determine  that 
he  was — 

"vested  with  the  exclusive  title,  legal  and  equita- 
ble, of  said  property,  and  that  the  defendant  has 
not  and  shall  not  have.  In  law  or  in  equity,  any 
right,  title  or  interest,  or  estate 'therein,  and 
that  all  right,  title,  interest,  or  estate  by  her 
claimed  therein  be  by  the.  decree  of  this  court 
forever  terminated  and  canceled." 

The  decree  of  the  Oregon  court  is  in  part 
as  follows: 

"That  plaintiff,  Landis  Sharp,  is  the  owner  of 
all  of  the  real  property  in  the  pleadings  in  this 
suit  filed  particularly  described,  to  wit  [de- 
scription of  land  in  Oregon],  and  all  of  lot  num- 
bered 26,  in  block  numbered  5  in  Orchard  Park 
addition  to  Oklahoma  City  in  the  state  of  Okla- 
homa, free  from  all  right,  title,  interest,  estate, 
and  claim  forever,  of  defendant,  Jennie  Sharp; 
that  the  defendant,  Jennie  Sharp,  is  not  entitled 
to  and  shall  not  have  any  daim,  right,  title,  in- 
terest or  estate  in  or  to  any  property,  real  or 
personal,  owned  by  the  plaintiff,  and  whatever 
property,  real  or  personal,  he  owns  is  hereby 
declared  and  decreed  to  be  his  absolutely  and 
free  from  any  claim,  interest  or  estate  of  the  de- 
fendant." 

After  introducing  these  records  the  plain- 
tiff rested,  whereupon  the  defendant  sought 
to  prove  that  the  land  In  question  was  bought 
.with  m<»iey  belonging  to  her.  This  proof 
was  by  the  trial  court  refused.  She  then 
sought  to  prove  that  the  decree  of  the  Oregon 
court  was  obtained  by  fraud,  which  proof 
was  likewise  refused. 

The  principal  questions  arise  upon  the 
contentions  that  the  circuit  court  of  Umatilla 
county.  Or.,  was  without  Jurisdiction,  even 
upon  personal  appearance,  to  render  any  de- 
cree which  would  affect  the  title  to  lands  in 
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Oklahoma:  that  the  decree  reoder^  did  so 
attempt  *o  affect  the  title  to  land  In  this 
■tate,  and  that  it  was  therefore  void,  and 
not  within  the  protection  of  the  full  faith 
and  credit  daoae  of  the  Constitution  of  the 
United  States.  No  question  is  here  made  of 
the  propriety  of  the  Oregon  court  consider- 
ing the  answer  and  cross-petition  of  the  de- 
fendant, in  an  ictlon  for  divorce,  or  of  the 
reply  of  the  plaintiff  In  which  he  sought  to 
hare  the  land  In  Oklahoma  vested  in  him. 
The  sole  question  is  made  upon  the  one  hand 
that  the  Oregon  court  bad  no  jurisdiction  to 
render  the  decree  which  it  did,  and  upon  the 
other  hand  that  the  decree  rendered  operated 
pnrely  in  personam;  that  the  Oregon  court 
having  Jorlsdiction  of  both  parties  was  com- 
petent to  make  such  a  decree,  and  that  it 
Is  therefore  res  adjudicata  of  the  same  ques- 
tion In  the  Instant  case. 

In  examining  the  various  contentions  bere 
made  we  may  primarily  rest  our  decision 
upon  certain  well-established  principles: 

[2]  First.  The  Judgment  of  a  court  render- 
ed without  Jurisdiction  is  void.  That  is  el- 
ementary in  all  courts.  The  effect  of  such  a 
Judgment  was  but  recently  declared  by  this 
court   in   Jefferson    v.    Gallagher,    150    Pac. 

ion. 

[3]  Secon'd.  The  jurisdiction  which  is  the 
fundamental  requisite  to  a  valid  judgment  is 
of  three  sorts:  (1)  Jurisdiction  of  the  par- 
ties ;  (2)  jurisdiction  of  the  general  subject- 
matter;  (3)  Jurisdiction  of  the  particular 
matter  whidi  the  Judgment  professes/  to  de- 
cide    Jefferson  v.  Gallagher,  supra. 

[4]  Third.  The  Jurisdiction  of  any  court 
ezerdalng  authority  over  any  subject  may 
be  inquired  into  in  every  other  court  when 
the  proceedings  of  the  former  are  relied  on 
and  brought  before  the  latter  by  a  party 
claiming  the  benefit  of  such  proceedings. 
This  right  of  examination  into  Jurisdiction 
is  not  confined  alone  to  domestic  judgments, 
but  extends  as  well  to  the  judgments  of  the 
courts  of  sister  states.  This  doctrine  was 
recognized  in  the  Supreme  Court  of  the  Unit- 
ed States  in  Elliott  v.  Peirsol,  26  U.  S.  (1 
Pet)  329,  7  I>.  fid.  164,  and  has  been  followed 
in  many  cases,  among  them  Thompson  v. 
Whitnnan,  18  Wall.  457,  21  L.  Ed.  897,  Had- 
do<*  ▼.  Haddock,  201  U.  S.  562,  26  Sup.  C5t. 
625,  50  L.  Ed.  867,  5  Ann.  Cas.  1,  Hart  v. 
Sanaom,  110  U.  S.  151,  3  Sup.  Ot  686,  28  L. 
Ed.  101,  Carpenter  v.  Strange,  141  U.  S.  87. 
11  Sup.  Ct  960,  85  L.  Ed.  640,  and  Fall  v. 
Eastln,  215  U.  S.  1,  80  Sup.  Ct  3,  64  L.  Ed. 
65,  25  U  R.  A.  (N.  S.)  924,  17  Ann.  Cas.  853. 
It  was  announced  by  this  court  in  Southern 
Pine  Lumber  Co.  v.  Ward,  16  OkL  131,  86 
Pac.  459;  Earl  v.  Earl,  149  Pac.  1179.  and  In 
re  Moore's  Guardianship,  152  Pac.  378. 

[S]  Fourth.  Jurisdiction  to  render  a  Judg- 
ment in  rem  inheres  only  in  the  courts  of  the 
■tcte  which  is  the  situs  of  the  res.  Watkins 
V.  Holman's  Lessee,  16  Pet  25,  10  L.  Ed. 
873;  Harriscm  v.  Barrison,  L.  B.  8  Ch.  342; 
166  P.— 12 


Davis  V.  Headley,  22  N.  J.  E3q.  115 ;  Clopton 
V.  Booker,  27  Ark.  482;  Williams  v.  Nlchol, 
47  Ark.  254,  1  S.  W.  243;  Winn  v.  Strick- 
land, 34  Fla.  610,  16  South.  600;  Poindexter 
V.  Burwell,  82  Va.  507;  Cooper  v.  Ives.  6& 
Kan.  395,  63  Paa  434;  Smith  v.  Smith,  174 
111.  52.  50  N.  E.  1083.  43  L.  R.  A.  403. 

[S]  Fifth.  A  court  of  chancery  acting  in 
personam  may  by  its  decree  adjudicate  the 
rights  of  the  parties  before  it,  even  though 
such  rights  relate  to  lands  in  another  state, 
but  it  may  only  make  such  decree  effective  by 
requiring,  through  process  for  contempt  or 
otherwise,  a  conveyance  by  the  party  of  the 
lands  in  question,  thus  Indirectly  affecting 
the  title  to  the  land  in  the  foreign  etate,  but 
it  has  no  power  by  mere  force  of  its  decree 
to  establish  the  title  to  such  lands,  or,  in 
the  absence  of  a  conveyance  by  the  party,  to 
direct  its  master  commissioner  to  execute 
a  deed  in  his  stead.  See  the  voluminous  notes 
to  Proctor  v.  Proctor.  60  L  R.  A.  673,  Fall 
v.  Eastln,  supra,  as  reported  in  25  L.  K  A.  (N. 
S.)  924,  and  Burton-Lingo  Co.  v.  Patton,  27  L. 
R.  A.  (N.  S.)  ^0,  Hart  v.  Sansom,  supra, 
and  Carpenter  v.  Strange,  supra.  This  doc- 
trine is  succinctly  stated  in  Fall  v.  f^tstin, 
215  U.  S.  1,  30  Sup.  Ct  3.  54  L.  Ed.  65,  25 
Ia  R.  A.  (N.  S.)  924,  17  Ann.  Cas.  853,  supra, 
as  follows: 

"But  this  legislation  does  not  affect  the  doc- 
trine which  we  have  expressed,  which  rests,  as 
we  have  said,  on  the  well-recognized  principle 
that,  when  the  subject-matter  of  a  suit  In  a 
court  of  equity  is  within  another  state  or  coun- 
try, but  the  parties  within  the  jurisdiction  of 
the  court,  the  suit  may  be  maintained  and  rem- 
edies granted  which  may  directly  affect  and  op- 
erate upon  the  i>er8on  of  the  defendant,  and  not 
upon  the  subject-matter,  although  the  subject- 
matter  is  referred  to  in  the  decree,  and  the  de- 
fendant Is  ordered  to  do  or  refrain  from  certain 
acts  toward  it,  and  it  is  thus  ultimately  but  in- 
directly affected  by  the  relief  granted.  In  such 
case  the  decree  is  not  of  itself  legal  title,  nor 
does  it  transfer  the  legal  title.  It  must  be  ex- 
ecuted by  the  party,  and  obedience  is  compelled 
by  proceedings  in  the  nature  of  contempt,  at- 
tachment, or  sequestration.  On  the  other  hand, 
where  the  suit  is  strictly  local,  the  subject- 
matter  is  specific  property;  and  the  relief,  when 
granted.  Is  such  tuat  it  must  act  directly  upon 
the  subject-mat'ter,  and  not  upon  the  person 
of  the  defendant,  the  jurisdiction  must  be  exer- 
cised in  the  state  where  the  subject-matter  is  sit- 
uated. 3  Pom.  £q.  Jur.  {§  1317,  1318,  and 
notes." 

[1]  Elxamining  the  decree  of  the  Oregon 
court  in  the  light  of  these  principles,  we 
come  to  the  contentions  of  the  defendant  in 
error:  Sirst,  that  the  decree  does  not  at- 
tempt to  vest  any  title  to  lands  in  Okla- 
homa, but  Inasmuch  as  the  plaintiff  (defend- 
ant in  error  here)  was  already  the  holder  of 
the  legal  title,  that  title  is  not  varied,  changed, 
or  affected,  but  only  the  alleged  personal 
rights  of  the  defendant  are  denied ;  second, 
that  even  If  the  decree  be  taken  as  affect- 
ing the  title  to  lands  in  Oklahoma,  only  that 
much  of  the  decree  Is  Invalid  and  the  deter- 
mination of  the  rights  of  the  pa.'itles  upon 
the  principle  of  res  adjudicata  should  pre- 
clude the  determination  of  the  sfme  rights 
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here,  leaving  the  enforcement  of  ancb  rights 
to  the  local  courts. 

Upon  the  first  contention  similar  facts  to 
those  of  the  Instant  case  appear  not  to  have 
been  passed  upon  in  any  decision  which 
we  have  examined,  In  that  the  cases  cited 
uniformly  considered  Judgments  where  some 
change  In  the  legal  title  to  real  property  was 
iDTOlved,  while  here,  the  legal  title  being 
already  in  the  plaintiff  was  but  confirmed. 
The  primary  essential  question  for  determi- 
nation seems  to  be  whether  or  not  the  de- 
cree of  the  Oregon  court  aflTects  the  title 
to  real  estate  In  Oklahoma.  The  Oregon 
court  found  that  plaintiff  was  entitled  to  a 
Judgment  "decreeing  and  declaring  that 
this  plaintiff  is  the  owner  of  all  of  said  real 
property  in  Umatilla  county.  Or.,  and  in 
Orchard  Park  addition  to  Oklahoma  City  in 
the  state  of  Oklahoma,  and  the  defendant 
has  and  shall  have  no  rlgh.t,  title,  interest 
or  estate  In  and  to  any  of  said  real  property 
hereafter,"  and  decreed  that: 

"Plaintiff,  Landla  Sharp,  is  the  owner  of 
•  •  •  all  of  lot  numbered  28,  In  block  num- 
bered 5,  La  Orchard  Park  addition  to  Oklahoma 
City  in  the  state  of  Oklahoma,  free  from  all 
rights,  title,  interest,  estate,  and  claim  forever 
of  defendant,  Jennie  Sharp.    •    •    •  " 

It  thus  appears  that  the  Oregon  court  did 
not  attempt  to  render  a  .Judgment  in  per- 
sonam, in  so  far  as  the  real  estate  was  con- 
cerned, but  in  form  at  least  rendered  a  Judg- 
ment in  rem.  But  it  is  said  that,  having 
found,  as  it  did,  that  Jennie  Sharp  was  not 
entitled  to  any  interest  In  the  real  estate, 
it  would  have  been  a  useless  thing  to  j  decree 
that  she  should  execute  a  deed  or  release 
of  her  interest  when  she  had  no  interest  to 
convey.  This  argument  has  some  torce,  but 
nevertheless  it  seems  that  the  decree  of  the 
Oregon  court. does  in  fact,  not  through  any 
act  required  of  the  person,  Jennie  Sharp, 
but  through  the  force  of  the  decree  itself,  de- 
termine the  validity  of  the  asserted  rights 
of  Jennie  Sharp  in  and  to  the  real  estate, 
and  thus,  not  indirectly  but  directly,  affects 
the  title  or  status  of  lands,  in  Oklahoma. 
Otherwise  of  what  force  is  the  decree  when 
introduced  In  the  instant  case.  Jennie  Sharp 
is  asserting  an  equitable  title  to  the  Orchard 
Park  property.  To  meet  this  assertion  Iau- 
dis  Sharp  Introduces  the  record  of  the  Oregon 
decree,  claiming  that  it  bars  Jennie  Sharp's 
asserted  rights.  Its  effect,  so  taken.  Is  to 
establish  Landls  Sharp's  title,  yet  this  is 
the  very  thing  which  the  Supreme  Court  of 
the  United  States  in  Hart  v.  Sansom,  supra, 
said  a  court  of  equity  could  not  do. 

"But  in  such  a  case,  as  in  the  ordinary  exer- 
cise of  its  jurisdiction,  a  court  of  equity  acts  In 
personam,  by  compelling  a  deed  to  be  executed 
or  canceled  by  or  in  behalf  of  the  party.  It  has 
no  inherent  power,  by  the  mere  force  of  its  de- 
cree, to  annul  a  deed,  or  to  establish  a  title." 

We  conclude,  therefore,  that  the  effect  of 
the  Oregon  decree,  in  so  far  as  it  related  to 
the  real  estate,  was  to  establish  the  title  to 
lands  in  Oklahoma,  and  thus  fkir  it  was  be- 


yond the  Jurisdiction  of  tliat  court,  coram 
non  Judice,  and  void. 

The  second  contention  above  referred  to  ap- 
pears to  be  concluded  against  the  defendant 
in  error  by  the  discussicm  of  the  case  of  Dull 
V.  Blackman,  169  U.  8.  243,  18  Sup.  Ot  333, 
42  L.  Ed.  733  (dted  hy  defendant  in  error), 
and  Burnley  v.  Stevenson,  24  Ohio  St  474,  15 
Am.  Rep.  621,  contained  in  Pall  v.  Bastin,  215 
U.  S.  1,  30  Sup.  Ot  3,  64  K  Dd.  6S,  25  L.  R.  A. 
(N.  S.)  924,  17  Ann.  Cas.  853,  supra.  In  Bum- 
ley  V.  Stevenson,  supra,  the  defendant  had 
received  a  conveyance  made  by  a  master  com- 
missioner under  order  of  the  Kentucky  ooort 
in  a  suit  for  specific  performance  ot  ooQtrax^ 
He  conveyance  was  of  lands  in  Ohio.  The 
defendant  in  the  Ohio  court  asserted.tltle  un- 
der this  deed.  It  whs  h^d  that  the  Kentucky 
court  had  no  power  by  its  decree  to  affect  the 
title  to  lands  in  Ohio,  and  that  if  the  court 
coold  not  80  affect  the  lands  by  its  decree,  it 
could  not  do  so  by  deed  of  its  commissioner, 
but  that  the  decree  bound  the  oousdencee  of 
the  parties  and  was  a  record  of  the  equities 
which  preceded  it  and  that  the  validity  of 
the  decree,  in  so  far  as  It  determined  the 
equitable  rights  of  the  parties,  should  be  up- 
held and  enforced  in  the  <Hiio  court  But  the 
Supreme  Court  of  the  United  States,  appar- 
ently with  reluctance,  felt  itself  bound  by 
force  of  its  prior  decisions  to  deny  the  doc- 
trine of  Burnley  v.  Stevenson,  and  with  the 
same  reluctance  we  follow  the  decision  of  the 
Supreme  Court 

2.  Upon  the  whole  case,  aside  from  the  de- 
cision in  Fall  V.  Elastln,  supm,  to  wliich  we 
have  referred.  Carpenter  v.  Strange,  141  U.  S. 
87,  11  Sup.  a.  960,  35  L.  Bd.  640,  and  Fire 
A8s*n  V.  Patton,  15  N.  M.  304, 107  Pac.  679,  27 
L.  K.  A.  (N.  S.)  420k  snpra,  are  not  inapplicable. 
In  Carpenter  v.  Strange,  a  court  of  New  York 
having  Jurisdiction  of  ail  the  parties  had  de- 
clared void  a  deed  to  lands  in  Tennessee,  and 
that  tlie  defendant  took  no  title  under  it 
The  Tennessee  court  refused  recognitimi  of 
the  Judgment  On  appeal  the  Supreme  Court 
of  the  United  States  said: 

"A  judgment  in  a  state  court  against  an  ex- 
ecutrix, declaring  a  deed  from  the  testator  to 
her  of  land  in  another  state  void  as  to  a  del>t 
due  from  the  testator  to  the  plaintiff,  but  not 
directing  a  conveyance  of  the  land,  does  not  an- 
nul the  title  to  the  land,  and  is  not  binding  upon 
the  courts  of  the  other  state  so  far  aa  to  compel 
them  to  surrender  jurisdiction  over  the  land, 
which  is  exclusively  subject  to  the  laws  and  ju- 
risdiction of  the  courts  of  the  latter  state," 

And,  again: 

"To  declare  the  deed  to  Mrs.  Strange  null  and 
void,  in  virtue  alone  of  the  decree  In'New  York, 
would  be  to  attribute  to  that  decree  the  force 
and  effect  of  a  judgment  in  rem  by  a  court  hav- 
ing no  jurisdiction  over  the  res." 

In  Burton-Lingo  CaC  v.  Patton,  supra,  a 
Texas  court  in  suit  in  which  all  parties  were 
before  it  had  declared  v(Md  a  release  of  a  me- 
chanic's lien  covering  lands  in  New  Mexico. 
Later,  in  a  suit  in  New  Mexico  between  the 
same  parties,  it  was  sought  to  forecloBe  the 
lien,  and   the  decree  declaring  the  release 
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nAA  was  pleaded  as  res  adjudlcnta  of  that 
question,  but  the  Sai>reme  Conrt  of  New  Mex- 
ico, reTlewlng  the  decisions  of  the  Supreme 
Ooart  of  the  United  States,  held  that,  Inas- 
moch  as  the  Texas  court  acted  by  force  of  Its 
decree  alone,  and  not  through  any  compulsion 
of  the  parties,  the  decree  was  not  conduslve 
In  New  Mexico. 

In  eadi  of  the  above  cases  It  will  be  seen 
that  the  former  legal  title  was  established  as 
against  a  subsequent  conveyance  or  release  of 
such  title.  Here  the  legal  title  Is  established 
against  an  asserted  equitable  title.  We  do 
not  conceive,  however,  that  the  principles  are 
at  all  different. 

So  we  have  condnded,  also  reluctantly, 
that  being  not  compelled  'by  force  of  the  con- 
stitutional provisions  to  give  full  faith  and 
credit  to  the  Oregon  decree,  we  are  concluded 
from  affording  It  that  effect  through  comity. 
In  this  state  Judgments  void  fOr  lack  of  Juris- 
diction may  be  attacked  or  set  aside  In  prop- 
er proceedings,  by  any  party  In  Interest  at 
any  time.  The  defendant  had  this  right  under 
our  statutes.  To  concede,  through  comity, 
fall  faith  and  credit  to  the  Oregon  decree 
would  be  to  deny  defendant's  rights  and  to 
confer  upon  that  court,  by  Judicial  flat,  a 
jurisdiction  which  It  does  not  have.  However 
desirable  it  may  be  to  have  an  end  of  litiga- 
tlOD,  and  however  strongly  we  may  feel  that 
In  the  instant  case  the  plaintiff  in  error  in 
good  conscience  ought  to  be  bound  by  the 
Oregon  decree,  it  seems  that  consideration  of 
this  nature  should  be  referred  rather  to  the 
Legislature  than  the  courts. 

For  errors  In  holding  the  Oregon  decree 
conclusive  and  refusing  plaintiff  in  error 
opportunity  to  establish  her  asserted  equi- 
table right,  the  decree  of  the  Supreme  Court 
of  Oklahoma  coimty  Is  reversed  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

PER  CURIAM.    Adopted  in  whole. 


(U  Okl.  88) 

ST.  LOUIS  *  S.  F.  R.  CO.  v.  WM.  BONDIES 
&  CO.     (No.  4522.) 

(Supreme  Onrt  of  Oklahoma.    April  10,  1917. 
Rehearing  Denied  June  19,  1917.) 

(Syllahui  bv  the  Court.) 

1.  Cabbikbs  «=>69(2)— Cabbiaoe  or  Goods— 
Action  fob  Bbkacu  —  Petition  —  Sum- 

CIE.NCT. 

Where  the  petition  in  an  action  for  dnmages 
alleges  the  maKiog  of  an  enforceable  contract, 
and  coDtaina  sufficient  averments  showing  a 
breach  thereof  by  the-  defendant,  from  which 
plaintiff  has  sustained  a  detriment  for  which  the 
law  affords  redress,  snch  petition  states  a  cause 
of  action,  and  is  sufficient  to  withstand  a  gen- 
eral demurrer. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Cent.  Dig.  tS  228,  232%-234.] 


2.  Carbiess  «=>173  —  Oahbiaoe  or  Goods  — 
CoNTBACTS — Validity. 

Where  prior  to  the  amendment  of  Jane  18, 
1910,  of  the  act  to  regulate  commerce  (Act 
Feb.  4,  1887,  c.  104,  24  Stat  379,  as  amended 
by  Act  June  18,  1910,  c.  309,  36  Stat.  539),  a 
carrier  entered  into  a  contract  with  a  shipper  to 
transport  certain  freight  to  a  point  beyond  the 
terminus  of  its  own  line,  over  a  certain  designat- 
ed route,  sucli  contract  was  valid,  and  an  action 
would  lie  for  a  breach  thereof  resulting  in  dam- 
ages to  the  shipper. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  7e(X-763,  781-7841] 

3.  Cabriebs  9=330  —  Cabbiaqb  or  Goods  — 

Imtebstate  (Tomuebce  Act. 
Section  6  of  the  act  to  regulate  commerce 
(U.  S.  Comp.  St.  1916,  p  8569)  requires  the  tai^ 
iffs  filed  by  carriers  with  the  Interstate  Com- 
merce Commission  to  show  all  privileges  and  fa- 
cilities granted  or  allowed,  and  all  shippers  and 
carriers  are  charged  with  notice  of  the  existence 
thereol 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  81.] 

4.  Cabbiebs  «=»173  —  Oabbiagk  or  Goons  — 
Contbaots. 

Where  a  carrier  contracted  to  transport. a 
shipment  of  com  from  D.  to  A.  over  the  line  of 
a  certain  connecting  carrier,  upon  whose  line  a 
milling  in  transit  privilege  wss  allowed  at  A., 
and  breached  its  contract,  delivering  said  ship- 
ment into  A.  over  the  line  of  another  carrier, 
thereby  depriving  consignee  of  the  milling  in 
transit  privilege  at  A.  upon  the 'line  over  which 
it  agreed  to  transport  same,  said  carrier  will  be 
liable  for  all  damages  proximately  caused  by  its 
failure  to  deliver  over  the  line  designated  in 
its  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  760-763,  781-784.] 

6.  Afpeai.  and  Kbbob  9s»10Sl(3) — Review^ 

Hasiojebs  Ebbob. 
Allegations  in  plaintiff's  petition  alleging  the 
execution  of  a  certain  contract  therein  set  out 
are  admitted  by  failure  of  defendant  to  deny 
the  execution  thereof  under  oath,  aud  the  admis- 
sion of  oral  evidence  to  prove  the  terms  of  said 
contract  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  4164,  4167.]     • 

6.  Evidence  9s>16— Judicial  Notice. 

The  court  will  take  judicial  knowledge  of 
the  meaning  of  the  term  "milling  in  transit  priv- 
ilege," and  the  admission  of  oral  evidence  to  ex- 
plain the  same  is  not  error. 

[Ed.  Note.— For  other  cases,  see  ESvidence, 
Cent  Dig.  i  20.J 

Error  from  County  Court,  Bryan  County; 
J.  L.  Rappoiee,  Judge. 

Action  by  WUllam  Bondies,  trading  under 
the  name  of  William  Bondies  &  Co.,  against 
the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  »ror.    Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  E.  H.  Foster,  both  of  Ok- 
lahoma City,  for  plaintiff  in  error.  J.  M. 
Crook,  of  Oklahoma  City,  for  defendant  in 
error. 

HARDY,  J.  William  Bondies,  a  sole  trad- 
er, under  the  trade  name  of  William  Bondies 
&  C!o.,  brought  this  action  against  defendant, 
St   Louis  &  San  Francisco  Railroad   Com- 


4t=»Por  other  cases  see  same  topic  and  KBT-NUMBER  In  sU  Key-Numbered  Digests  and  Indexes 
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pany,  to  recover  damages  for  breach  of  a  con- 
tract entered  Into  between  plaintiff  and  de- 
fendant for  tbe  transportation  of  three  cars 
of  corn  from  Durant,  OU.,  to  Alexandria,  La. 
The  parties  will  be  referred  to  as  they  ap- 
peared in  the  trial  court. 

The  amended  petition  alleged  that  plain- 
tiff delivered  for  shipment  to  defendant  three 
cars  of  com,  consigned  to  Bamett  &  O'Neal 
at  Alexandria,  La.;  that  plaintiff  made  a 
contract  in  writing  with  defendant  that  said 
corn  should  be  routed  into  Alexandria  by 
way  of  Rock  Island  railroad  and  Rocl^  Island 
delivery ;  that  defendant.  Instead  of  rouUng 
and  delivering  said  oom  over  and  by  way  of 
the  Rock  Island  railroad,  routed  and  de- 
livered same  over  some  other  line  of  railroad 
than  that  of  tbe  RocIe  Island,  and  thereby 
breached  Its  contract  with  plaintiff;  that 
the  Rock  Island  railroad  had  a  tariff  and  cus- 
tom of  making  a  reduced  rate  on  carload 
shipments  for  reshlpment  by  tbe  same  con- 
signee to  points  on  Its  line;  that  by  reason 
of  defendant's  breach  of  its  said  contract, 
plaintiff's  consignees  were  deprived  of  the 
milling  in  transit  rate  which  had  been  guar- 
anteed to  them  by  plaintiff,  and  were  com- 
pelled to  pay  tbe  local  rate  of  transporta- 
tion upon  resbipment  of  same  to  its  ultimate 
destination,  thereby  causing  a  loss  to  said 
Barnett  &  O'Neal '  of  6  cents  per  hundred- 
weight upon  said  com,  which  plaintiff  was 
compelled  to  pay  In  the  sum  of  $110.05,  for 
whlcli  be  prayed  judgment  General  demur- 
rer was  filed  and  overruled.  Issues  were  Join- 
ed and  trial  had  to  the  court  without  a  jury, 
which  resulted  in  a  finding  and  judgment 
in  favor  of  plaintiff,  from  which  defendant 
appeals. 

[1]  The  petition  alleges  the  making  of  a 
contract  and  a  breach  thereof  and  damagra 
resulting  frcjm  said  breach.  This  being  true, 
and  the  contract  being  an  enforceable  one,  the 
petition  stated  a  cause  of  action,  which  enti- 
tled the  plaintiff  to  recover  at  least  nominal 
damages,  and  was  therefore  good  against  a 
general  donurrer.  This  rule  was  first  an- 
nounced In  Oabrlel  v.  Kildare  EUevator  Co., 
18  Okl.  318,  90  Paa  10,  10  U  R.  A.  (N.  S.)  638. 
11  Ann.  Cas.  517.  The  second  paragraph  of 
the  syllabus  In  that  case  is  as  follows: 

"A  petition 'which  alleges  the  making  of  an  en- 
forceable contract  and  a  breach  by  the  defendant 
will  entitle  the  defendant  (plaintiff)  to  nominal 
damages,  and  is  sufficient  to  withstand  a  gen- 
eral demnrrer." 

The  same  rule  Is  recognized  in  Midland 
Valley  Railroad  Company  v.  Larson,  41  Okl. 
360,  138  Pac.  173,  where  it  is  stated  in  the 
first  paragraph  of  the  syllabus: 

"Where  tbe  petition,  In  an  action  for  damages, 
contains  sufficient  statements  of  facts  to  show 
the  court  that  plaintiff  has  sustained  a  detri- 
ment, and  the  amount  thereof,  and  that  defend- 
ant bad  wrongfully  caused  same,  and  that  it  is 
a  detriment  for  which  the  law  affords  redress, 
socb  a  petition  states  a  cause  of  action." 

And  even  though  plaintiff  had  mistaken 
the  damages  which  he  was  entitled  to  re- 


cover, such  mlsftake  would  not  be  fatal  to 
the  petition  or  render  It  vulneralfle  to  at- 
tack by  a  general  demurrer,  as  the  petition 
showed  by  its  allegations  that  plaintiff  was 
entitled  to  some  relief.  Welbom  v.  Dixon 
70  S.  O.  106,  49  &  E.  232,  3  Ann.  Cas.  407; 
Colrick  V.  Swinburne,  106  N.  T.  503-507,  12 
N.  B.  427 ;  Weaver  v.  Miss,  ft  Bum  Riv.  Boom 
Co.,  28  Minn.  542,  11  N.  W.  114.  The  court 
therefore  committed  no  error  In  overruling 
the  demurrer  to  tbe  petition. 

[2-6]  It  is  contended  that  plaintiff  was 
without  right  to  require  tbe  defendant  to 
transport  a  shipment  in  interstate  commerce 
by  any  designated  route.  Aa  this  shipment 
was  delivered  to  defendant  prior  to  the 
amendment  of  the  Interstate  Commerce  Act 
of  June  18,  1910,  at  a  time  when  a  carrier 
of  goods  in  interstate  commerce  to  points  t>e- 
yond  its  own  line  had  the  right  to  select  tbe 
route  and  connections  over  which  the  ship- 
ment should  move,  defendant  had  the  right  to 
determine  what  agencies  it  would  use  in 
transporting  same  to  its  destination.  A.,.T. 
ft  S.  P.  Ry.  Co.  V.  D.  ft  N.  Ry.  Co.,  110  U.  S. 
607,  4  Sup.  Ct  185,  28  L.  Ed.  291 ;  L.  R.  & 
M.  R.  R.'  Co.  V.  St  I*,  I.  M.  ft  S.  Ry.  Co.  (O. 
C.)  41  Fed.  559;  6  Thompson  on  Neg.  i 
6554.  Plaintiff  concedes  this,  but  contends 
that  defendant  exercised  its  right  under  tbe 
rule  relied  upon,  and  did  contract  and  agree 
to  carry  tbe  shipment  in  question  to  its  des- 
tination by  way  of  the  Rock  Island  rail- 
road, and  that  such  contract  was  equivalent 
to  an  extension- of  its  lines  for  the  purpose 
of  carrying  it  over  tbe  designated  route,  and 
this  position,  In  view  of  the  findings  of  tbe 
court,  la  in  our  opinion  well  taken.  In  A.,  T. 
ft  S.  F.  Ry.  Co.  V.  D.  ft  N.  O.  Ry.  Co.,  supra, 
the  court  said: 

"At  common  law,  a  carrier  is  not  bound  to- 
carry  except  on  his  own  line,  and  we  think  it 
quite  clear  titat  if  be  contracts  to  go  beyond  he 
may,  in  the  absence  of  statutory  regnlations  to 
the  contrary,  determine  for  bimself  what  agen- 
cies he  will  employ.  His  contract  is  equivalent 
to  an  extension  of  his  line  for  the  purposes  of 
the  contract,  and  if  he  holds  himself  out  as  a 
carrier  I>eyond  the  line,  so  that  he  may  be  requir- 
ed to  carry  in  that  way  for  all  alike,  he  majr 
nevertheless  confine  himself  in  carrying  to  the 
particular  route  be  chooses  to  use." 

Having  selected  the  route  over  which  said 
shipment  should  move  and  agreed,  to  trans- 
port same  in  accordance  with  such  selection, 
defendant  was  bound  to  forward  said  com 
over  the  route  agreed  upon,  and  for  a  failure 
so  to  do  was  liable  for  such  damages  flowing 
from  its  breadi  as  ought  reasonably  to  have 
been  foreseen  at  the  time  of  entering  Into  the 
contract 

The  principal  contention  is  that  plaintiff 
Is  not  entitled  to  recover  the  damages  claim- 
ed in  the  absence  of  notice  to  or  knowledge 
on  the  part  of  the  defendant  of  tbe  special 
contract  between  plaintiff  and  his  consigneea, 
and  it  is  urged  that  tbe  damages  claimed 
are  special  in  their  nature,  and  were  not 
such  as  were  witiiin  the  reasonable  contem- 
plation of  the  parties,  and  because  notice  wai 
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not  given  to  determine  at  tbe  time'tbe  con- 
tract of  shipment  was  entered  into,  tbat 
plaintiff  is  therefore  not  entitled  to  recover 
such  damages.  The  damages  are  alleged  and 
shown  to  have  occurred  because  of  the  negli- 
gence of  defendant  In  misrouting  the  ship- 
ment, whereby  plaintiff's  consignees  were  de- 
prived of  tbe  milling  in  transit  privilege  ac- 
corded by  the  Rock  Island  railroad  at  Alex- 
andria, La.  Because  of  the  loss  of  this  priv- 
ilege, consignee  refused  to  accept  the  ship- 
ments, unless  plaintiff  would  reimburse  them 
In  an  amount  equal  to  the  increased  freight 
rates,  which  they  were  compelled  to  pay  up- 
on the  shipment  out  of  Alexandria  to  its 
ultimate  destination.  The  decision  of  this 
question  turns  upon  the  p<rint  whether  at 
the  time  tbe  contract  of  shipment  was  enter- 
ed into  defendant  was  charged  with  notice  of 
the  existence  erf  the  transit  privileges  ac- 
corded by  the  Rock  Island  Company,  and 
whether  the  parties  under  tbe  circumstances 
should  be  held  to  have  had  in  ccmtemplation 
the  resulting  damages  which  would  occur  by 
reason  of  a  loss  of  this  privilege.  It  is  not 
necessary  under  tbe  decisions  in  tills  state 
that  the  parties  must  have  contemplated  the 
acttial  damages  which  in  fact  resulted  In 
order  tbat  liability  be  incurred.  It  is  suf- 
ficient, so  far  as  the  question  of  contempla- 
tion or  of  proximate  cause  is  concerned,  that 
a  person  of  ordinary  caution  and  prudence 
should  have  foreseen  that  some  Injury  would 
likely  result  from  the  negligence,  and  it  is 
not  essential  that  the  specific  injury  which 
did  happen  should  have  been  In  the  minds  of 
the  parties.  Western  Union  Telegraph  Ck>.  v. 
Crawford,  29  Okl.  143,  116  Pac.  025,  ,35  L.  R. 
A.  (N.  S.)  930 ;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Parry, 
67  Kan.  515,  73  Pac.  105;  Western  Union  Tel- 
egraph Co.  V.  Merritt  et  al.,  55  Fla.  462,  46 
South.  1024,  127  Am.  St.  Rep.  169;  4  R.  C.  L. 
i  395,  p.  93a 

Section  6  of  the  Interstate  Commerce  Act 
provides  for  the  filing  of  schedules  and  rates, 
and  also  requires  said  schedules  to  contain 
the  classification  of  freight  in  force,  and  to 
state  separately  the  terminal  charges,  stor- 
age charges,  icing  charges,  and  all  other 
charges  which  the  conunlssion  may  require, 
and  aU  privileges  or  facilities  granted  or 
allowed,  and  all  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine  any 
jttirt  of  the  aggregate  of  such  rates,  fares,  or 
diarges  or  the  value  of  tbe  services  rendered 
to  the  passenger,  shipper,  or  consignee.  Oon- 
struing  this  section,  the  courts  have  held  that 
carriers  and  shippers  axe  charged  with  no- 
tice of  the  rates  and  regulations  prescribed 
therein.  L.  &  N.  Ry.  Co.  v.  Maxwell,  237  U. 
S.  &1,  35  Sup.  Ct  494,  59  L.  Ed.  863,  L.  E.  A. 
1915E,  665;  S.  Gov.  &  Clnn.  R.  Co.  v.  Coving- 
ton et  al.,  235  U.  S.  637,  35  Sup.  Ct.  158, 
69  U  Ed.  850,  L.  B.  A.  1915S',  792;  M.,  K. 
*  T.  By.  Co.  v.  Ashinger,  162  Pac.  814, 
not  3  et  oflBcially  reported.  The  same  statute 
which  requires  the  filing  of  the  rates  also  x«> 


quires  that  said  tariffs  shall  show  all  priv- 
ileges in  connection  therewith.  Kile  &  Mor- 
gan V.  Deepwater  By.  Co..  15  Interst.  Com. 
Com'n  238.  And  tbe  same  rule  which  im- 
putes notice  of  such  rates  and  regulations  to 
carriers  and  shippers  would  also  charge  them 
with  notice  of  such  privileges. 

When  plaintiff  routed  his  shipment  by  way 
of  the  Rock  Island  railroad  and  Rock  Island 
delivery,  defendant  was  bound  to  know  of 
the  existence  of  the  milling  in  transit  priv- 
ilege, and  also  to  know  that  a  failure  to 
carry  said  shipment  according  to  its  contract, 
by  way  of  the  Rock  Island  railroad,  upon 
which  road  such  privilege  was  available, 
would  deprive  plaintilTs  consignee  of  such 
privilege,  and  that  tbe  natural  and  proximate 
result  thereof  would  be,  upon  a  reconslgn< 
ment  of  said  shipment  to  other  points  beyond 
Alexandria  on  the  lines  of  said  Rock  Island 
railroad,  that  the  local  rates  of  shipment 
would  have  to  be  paid. 

The  first  transit  privilege  In  the  United 
States  was  Inaugurated  by  the  Nashville  & 
Chattanooga  railroad  about  1870  at  Nash- 
ville, Tenn.,  to  meet  the  competition  of  boats 
plying  on  the  Cumberland  river.  Duncan  & 
Co.  V.  N.  C.  &  S.  L.  Ry.  Oo^,  35  Interst  Com." 
Com'n  480.  Since  that  time  the  growth  of 
privileges  of  this  diaracter  has  been  very 
extensive.  Such  privileges  are  of  benefit  to 
tbe  carriers,  dealers,  and  the  public,  and  this 
is  particularly  true  of  corn,  the  article  com- 
posing the  shipment  here  Involved.  Blodgett 
Milling  Co.  v.  C,  M.  &  St.  P.  By.  Co.,  23  In- 
terst Cbm.  Com'n  451.  And  it  is  a  fact  that 
the  commercial  operations  of  the  country 
have  in  many  instances  grown  up  upon  the 
exercise  of  transit  privileges  where  same 
could  not  have  been  developed  in  any  other 
way.  In  re  Transportation  of  Woods,  Hides, 
and  Pelts,  23  Interst  Com.  Oom'n  171. 

The  underlying  principle  of  all  transit  ar- 
rangements Is  that  the  same  commodity 
which  moved  to  the  transit  point  shall  move 
therefrom  in  a  more  or  less  changed  form. 
(Maley  &  Wertz  v.  L.  &  N.  B.  Co.,  36  Interst 
Com.  Com'n  658),  and  such  service  Is  baaed 
on  the  theory  tliat  the  transportation  con- 
tract has  not  been  completed,  and  that  the 
entire  shipment  from  point  of  origin  through 
the  transit  point  or  points  to  destination  is 
the  same  in  principle  as  if  the  shipment  had 
moved  through  without  transit  (Board  of 
Trade  v.  A.  A.  B.  R.  Co.,  39  Interst  Com. 
Com'n  651). 

It  has  been  the  uniform  holding  of  the  In- 
terstate Commerce  Commission  in  cases 
where  a  carrier  Itas  negligently  mlsrouted  a 
shipment  in  interstate  commerce  by  reason 
of  which  negligence  the  shipper  or  consignee 
is  required  to  pay  higher  rates  for  transpor- 
tation, or  is  deprived  of  a  transit  privileg»» 
for  tbe  loss  of  whldi  damages  result  to 
award  reparation  in  all  such  cases.  Kile  A 
Morgan  v.  Deepwater  Ry.  Co.,  supra;  Con- 
ifer Lumber  Co.  v.  L.  &  N.  By.  Co.,  25  Interst 
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Com.  Com'n  272;  Mewman  Lumber  Co.  v. 
Miss.  Cent.  Ry.  Co.  et  al.,  26  Intent  Com. 
Com'n  97;  Mason  Bros.  t.  Sou.  Pac.  R.  Co. 
et  al.,  28  Interst.  Com.  Oom'n  402;  Gray  & 
Smith  V.  Pa.  Co.,  34  Interst  Com.  C<Mn'n  25; 
Van  Duseu  Harrington  Co.  v.  C,  U.  &  St 
P.  Ry.  Co.,  35  Interst  Com.  Com'n  172.  In 
Kile  &  Morgan  Co.  v.  Deepwater  Ry.  Co., 
the  Chesapeake  &  Ohio  Railway  Company 
failed  to  forward  a  carload  of  lumber  con- 
signed to  New  Haven,  by  way  of  Harlem 
River,  as  spedflcally  routed  by  shipper,  there- 
by depriving  complainant  of  the  alleged  priv- 
ilege of  reconslgnment  without  extra  charge 
offered  by  the  New  York,  New  Haven  & 
Hartford  Railroad  at  Harlem  River.  The 
claim  for  reparation  was  denied,  since  provi- 
sion for  reconslgnment  was  not  contained  In 
the  tariffs  flled  with  the  commission.  It  was 
held,  however,  that  a  shipper  could  not  be 
deprived  through  a  carrier's  negligence  of 
any  lawful  privilege  offered  by  another  car- 
rier. In  denying  the  carrier's  contention 
that  one  guilty  of  negligence  should  be  held 
responsible  for  such  consequences  only  as 
could  be  foreseen  or  reasonably  anticipated, 
the  commission  said: 

"Carriers  at  fault  in  misroutlng  are  liable  for 
damages  represented  by  higher  diarges  than 
would  have  been  lawfully  assessable  bad  the  mis- 
routing  not  occurred,  and  we  do  not  adopt  de- 
fendant's contention  that  liability  attaches  for 
such  damage  only  as  can  be  reasonably  seen  or 
anticipated.  A.  shipper  cannot  be  deprived 
through  a  carrier's  negligence  of  any  lawful 
privilege  offered  by  another  carrier,  especially 
after  due  diligence  on  his  part  to  secure  such 
advantage." 

In  Gray  &  Smith  v.  Pennsylvania  Railroad 
Co.,  complainants  were  millers  and  grain 
dealers  at  Wooster.  Ohio.  They  shipped  a 
car  of  wheat  from  Perrysvllle,  Ohio,  to  John- 
son City,  Tenn.,  which  was  misrouted  by  de- 
fendant, thereby  entailing 'a  loss  of  milling  in 
transit  privilege,  to  complainant's  damage  In 
the  sum  of  $00.  When  the  car  reached  John- 
son City,  the  consignee  refused  to  accept  it 
because  of  the  loss  of  the  milling  in  transit 
privilege,  unless  complainant  would  afford 
protection  to  the  extent  of  6  cents  per  bushel, 
which  was  equivalent  to  $60  on  the  entire 
shipment  While  Indicating  that  complainant 
upon  proper  showing  would  be  entitled  to  the 
relief  sought,  same  was  denied  for  lack  of 
such  showing.  In  Van  Dusen  Harringtcm 
Company  v.  Chicago,  Milwaukee  &  St  Paul 
Railroad  Company,  the  defendant  collected 
on  certain  shipments  of  com  the  local  rates 
thereon  from  the  point  of  origin  to  Minneap- 
olis, plus  a  rate  of  55  cents  beyond  Minneap- 
olis. Tlie  com  was  reshlpped  to  various 
points  in  California.  At  the  time  of  ship- 
ment the  tariffs  governing  same  permitted 
a  rate  of  56  cents  per  hundred  pounds  on 
com  in  carloads  from  points  in  Minnesota, 
Iowa,  and  Nebraska,  including  Minneapolis, 
and  the  points  of  origin  to  points  in  Cali- 
fornia, including  the  final  destination  of  the 
shipments  described.     The  diarges  thereon 


were  held  to  be  unlawful  to  the  extent  that 
they  exceeded  those  accruing  on  the  basis  of 
the  through  rate  of  66  cents  per  hundred 
pounds  from  points  of  origin  to  point  of  des- 
tinatl<m,  and  reparation  was  awarded  ac- 
cordingly. It  appears  clear  that  If  plaintiff 
had  applied  to  the  Interstate  Commerce  Com- 
mission for  the  relief  which  he  now  dalma, 
same  would  have  been  awarded  wltbout 
question.  That  the  contract  alleged  is  a  legal 
one,  we  think  is  not  open  to  question,  and 
that  a  breach  thereof  and  damages  resulting 
from  such  breach  have  been  proven  la  estab- 
lished by  the  findings  of  the  court  and  such 
a  situation  certainly  appears  to  be  one  In 
which  plaintiff  la  entitled  to  relief. 

The  defendant  was  charged  with  notice  of 
the  tariffs  between  Durant  and  Alexandria 
and  the  privileges  connected  therewith,  and 
with  such  notice,  contracted  and  agreed  to 
carry  the  shipment  by  way  of  the  Rock  Is- 
land railroad,  upon  whldi  route  such  privi- 
lege might  be  had,  and  It  certainly  is  not  an 
unwarranted  conclusion  to  say  that  a  reason- 
ably prudent  person  engaged  in  the  business 
of  carrying  freight  in  interstate  commerce, 
as  was  defendant  would  have  anticipated 
that  the  loss  of  the  milling  in  transit  privi- 
lege at  Alexandria  would  necessarily  result 
In  damage;  at  least  to  the  extent  of  the  dif- 
ference between  the  through  freight  rate  and 
the  two  combined  local  rates,  which  Is  the 
amount  of  damages  claimed  in  this  case.  It 
was  not  necessary  to  allege  that  defendant 
had  notice  of  the  contract  between  plaintiff 
and  his  consignees  before  plaintiff  would  be 
entitled  to  recover  for  the  damages  alleged. 

Plaintiff  was  permitted  over  objection  to 
prove  by  parol  testimony  that  the  contract 
of  shipment  entered  Into  provided  for  trans- 
portation by  way  of  the  Rock  Island  railroad 
and  Rock  Island  delivery.  The  error,  if  any, 
in  so  doing,  was  harmless.  The  petition  al- 
leged the  making  of  such  contract,  and  that 
same  had  been  delivered  to  the  agent  of  the 
Louisiana  &  Arkansas  Railway  Company  at 
Alexandria,  La.  While  the  answer  contained 
a  general  denial,  same  was  not  verified,  and 
under  section  4759,  Rev.  Laws  1910,  the  al- 
legations of  plaintiff's  petition  as  to  the  ex- 
ecution of  such  contract  stand  admitted,  and 
it  was  unnecessary  to  prove  the  execution 
thereof.  Defendant  in  Its  answer,  in  addi- 
tion to  a  general  denial,  alleged  that  a  differ^ 
ent  contract  from  that  relied  upon  by  plain- 
tiff had  been  executed  and  delivered  to  plain- 
tiff, and  attached  as  an  exhibit  to  said  an- 
swer what  punmrted  to  be  a  copy  thereof, 
and  now  claim  that  l^  reason  of  plaintiff's 
failure  to  file  a  verified  doilal  Its  execution 
is  admitted.  If  it  were  possible  for  the  al- 
legations of  the  petition  alleging  the  execu- 
tion of  (me  contract  to  be  admitted  and  the 
allegations  of  the  answer  setting  forth  a  dif- 
ferent contract  to  be  also  admitted  by  rea- 
Boa  of  the  failure  of  the  re^>ective  parties 
to  verify  the  denials  thereof,  defendant  can- 
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not  rel7  upon  the  statute  because  it  proved  by 
plaintiff's  wljiness  that  the  exhibit  attached 
to  its  answer  was  not  the  contract  entered 
Into  between  the  parties.  Upon  direct  ex- 
amination'plaintiff,  had  not  Interrogated  the 
witness  concerning  the  exhibit  attached  to 
the  answer,  and  when  defendant  examined 
him  with  reference  to  the  contract  relied 
upon  by  it -and  proved  thai  said  exhibit  was 
not  the  contract  defendant  waived  the  fall- 
nre  of  plaintiff  to  file  verified  denial  of  Its 
answer  U  same  were  necessary  under  the 
situation  here  presented. 

[I]  In  answer  to  a  question,  plaintiff  tes- 
tified that  a  "milling  in  transit"  rate  was  a 
"privilege  allowed  to  all  grain  men  sending 
com,"  and  explained  somewhat  In  detail 
what  was  meant  by  these  words.  It  is 
claimed  that  this  evidence  was  Incompetent, 
among  other  reasons,  because  the  evidence 
offered  to  prove  said  milling  In  transit  "rate" 
was  not  that  prescribed  by  the  Interstate 
Commerce  Act.  The  evidence  complained  of 
did  not  xmdertake  to  sb&te  what  the  "rate" 
was  between  any  particular  points,  but  merely 
explained  what  was  meant  by  a  "milling  In 
transit  privilege."  Such  terms  are  now  so 
generally  used  in  commerce  that  their  mean- 
ing Is  understood  by  carriers  and  shippers, 
and  the  custom  is  so  generally  recognized 
and  understood  that  it  may  be  said  to  be  a 
matter  of  common  knowledge  as  to  the  nature 
and  existence  of  such  privilege.  Such  phrase 
is  generally  understood  to  mean  that  the 
commodity  moving  to  the  transit  xioint  shall 
move  therefrom  in  a  more  or  less  changed 
form ;  to  illustrate:  Logs  may  be  sawed  into 
lumber  and  forwarded  to  its  ultimate  des- 
tination, cotton  may  be  compressed  In  transit, 
and  com  and  wheat  may  be  ground  Into  their 
resulting  products  and  forwarded  from  the 
transit  point.  There  Is  no  question  raised 
as  to  this  being  the  true  meaning  of  the 
phrase.  In  view  of  the  ordinary  and  com- 
monly accepted  meaning  of  the  phrase  and 
the  general  existence  of  the  privilege  in  com- 
merce, the  court  was  authorized  to  take 
judicial  knowledge  of  the  meaning  thereof, 
and  it  was  not  error  to  permit  proof  of  that 
which  the  court  might  Judicially  know.  2 
Elliott,  Con.  $§  60-64;  4  Wigmore,  Ev.  % 
25S2;  1  Chamberlayne's  Mod.  liaw  Bv.  c. 
IX. 

The  Judgment  is  therefore  affirmed.     All 
the  Justices  concur. 

(M  OU.'88)  "" 

NIXON  et  aL  T.  WOODCOCK.     (No.  7003.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(Synal)iii  ly  the  Court.) 

1.  Indians  cs=3l5(l)  —  Indiak  Lands  — Con- 
veyances. 
A  deed  to  the  allotment  of  a  Cherokee  In- 
dian by  blood,  executed  November  2,  1907,  after 
the  removal  of  restrictions,  against  the  aliena- 
tion  thereof,   made  in  pursuance  of  a  written 


agreement  to  convey  said  lands,  entered  into 
prior  to  the  removal  of  restrictions,  was  void  by 
reason  of  section  19,  Act  Cong.  April  26,  1906, 
c  1876,  34  Stat.  144. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent, 
Dig.  §!  37,  38.] 

2.  Indians  <S=»16(1)— Indian  Lands— Axlot- 

MXNTS— REBTBICTIONS. 

Tho  Secretary  of  the  Interior  was  authoris- 
ed by  Act  Cong.  AtMil  21,  1904,  c.  1402,  33 
Stat.  201,  to  provide  by  ^neral  rule  that  d<\ 
order  removing  the  restrictions  upon  the  aliena- 
tion of  any  aUottee  which  by  said  act  he  was 
authorized  to  remove  should  become  effective 
until  30  days  after  its  date. 

VEd.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  {{  37,  38.] 

Error  from  District  Conrt,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  John  H.  Woodcock  against  J. 
Truman  Nlzon  and  others.  There  was  a 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

Haskell  B.  Talley,  of  Tulsa,  for  plaintiffs 
in  error.  Bice  &  Lyons,  of  Tulsa,  for  defend- 
ant in  error. 

HARDY,  J.  This  action  was  begun  in  the 
district  court  of  Tulsa  county  by  John  H. 
Woodcock,  defendant  in  error,  to  cancel  and 
set  aside  certain  deeds  and  leases  upon  the 
property  in  question,  and  to  quiet  his  title 
thereto. 

[1]  The  lands  involved  were  a  portion  of 
the  allotment  of  one  William  Starr,  a  citizen 
by  blood  of  the  Cherokee  Nation.  On  Octo- 
ber 2, 1907,  by  approval  of  the  Department  of 
the  Interior,  the  restrictions  upon  the  aliena- 
tion of  said  lands  were  removed ;  the  order 
of  removal  to  become  effective  30  days  from 
said  date.  Plaintiff  was  a  practicing  physi- 
cian and  surgeon,  and  had  rendered  profes- 
sional services  to  said  Starr  of  the  value  of 
$500,  and  at  various  times  had  advanced  to 
him  and  for  his  benefit  sums  of  money  in  the 
aggregate  amount  of  $200.  On  October  7, 1907 
plaintiff  and  said  Starr  entered  into  a  writ- 
ten agreement  whereby  said  Starr,  in  consid- 
eration of  the  value  of  said  services  and 
moneys  advanced,  agreed  to  convey  said 
premises  to  plaintiff  as  soon  as  the  limit  of 
time  prescribed  in  the  order  of  removal  had 
expired.  Thereafter  on  November  2,  1907, 
the  day  said  order  of  removal  became  effec- 
tive, at  about  1  o'clock  a.  m.  of  said  day,  said 
plaintiff  procured  from  said  Starr  a  warranty 
deed  conveying  to  him  the  lands  in  controver- 
sy, for  which  no  consideration  was  passed 
other  than  the  services  and  moneys  thereto- 
fore advanced,  which  had  formed  the  con- 
sideration for  the  agreement  to  execute  said 
deed.  On  March  27, 1909,  said  William  Starr 
by  .warranty  deed  conveyed  said  premises  to 
J.  Truman  Nixon  in  consideration  of  the  sum 
of  $320.  Nixon  conveyed  a  one-half  interest 
in  the  lands  in  controversy  to  one  Cyrus  S. 
Avery  and  wife,  who  in  trim  conveyed  said 
interest  to  F.  D.  Fonts,  and  it  is  these  deeds 
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wblcb  plaintiff  asked  to  bave  set  aside. 
PlalDtUTs  right  to  tbe  relief  prayed  depends 
upon  the  validity  of  his  deed  executed  on 
November  2,  1907.  By  section  19  of  the  act 
of  April  26,  1906,  c.  1876,  34  Stat  144,  It  la 
provided  that: 

"Every  deed  executed  before,  or  for  the  mak- 
ing of  which  a  contract  or  agreement  was  enter- 
ed into  before  the  removal  of  reetrictiona,  be 
and  the  same  is  hereby,  declared  void." 

Under  this  provision,  if  plaintiff's  deed 
were  executed  in  pursuance  of  the  written 
agreement  therefor,  executed  on  October  7, 
1907,  same  wonid  be  void.  Prarie  Oil  &  Gas 
Co.  v.  Carter,  160  Pac.  319.  The  trial  court 
found  that  plaintiff's  deed  was  not  executed 
pursuant  to  agreement,  and  held  that  said 
deed  was  executed  for  an  Independent  valua- 
ble and  sufficient  consideration,  and  we  are 
asked  to  review  this  finding  upon  the  evi- 
dence. This  being  a  proceeding  in  equity, 
under  the  rule  repeatedly  announced  by  this 
court,  we  will  weigh  the  evidence,  and  where 
the  finding  and  decree  is  clearly  against  the 
.weight  thereof,  this  court  will  render  such 
Judgment  as  the  trial  court  should  have  ren- 
dered. Schock  V.  Fish,  45  OkL  12,  144  Pac. 
584. 

The  deed  upon  which  plaintiff  relies  was 
taken  at  1  o'clock  on  the  morning  of  Novem- 
ber 2d,  within  one  hour  after  the  order  remov- 
ing restrictions  became  effective,  and  no  con- 
sideration was  passed  at  the  time  other  than 
that  which  bad  previously  entered  into  the 
contract  to  convey,  and  the  consideration  for 
the  deed  was  the  identical  consideration  men- 
tioned In  the  agreement  entered  into  on  Octo- 
ber 7tb.  The  decisions  in  McKeever  ▼.  Car- 
ter, 1&7  Pac.  56  and  that  line  of  cases,  are 
based  upon  deeds  executed  after  the  passage 
of  the  act  of  May  27,  1908,  c  199,  35  Stat. 
313,  which  has  been  held  to  repeal  the  act  of 
April  26,  1906.  In  the  act  of  May  27,  1908, 
there  Is  no  provision  rendering  Invalid  deeds 
executed  in  pursuance  of  a  previous  agree- 
ment entered  into  before  the  removal  of  re- 

BtrtCtl(H18. 

[2]  Defendant  In  error  contends  tbat  tbe 
Secretary  of  the  Interior  has  no  power  or  au- 
thority to  postpone  the  taking  effect  of  the 
approval  of  the  order  of  removal  of  restric- 
tions, and  that  by  reason  thereof  the  order 
of  removal  in  this  case  became  effective  on 
October  2,  1907,  the  date  of  the  anproval.  In 
Simmons  et  aL  r.  Whittington,  27  Okl.  356, 
112  Pac.  1018,  which  case  is  squarely  in  point 
with  the  case  at  bar,  it  was  held  tbat  the 
act  of  Congress  of  April  21,  1904,  c.  1402,  33 
Stat  204,  authorizing  the  removal  of  re- 
strictions upon  the  alienation  of  allotted  lands 
of  members  of  tbe  Five  Civilized  Tribes,  ex- 
cept minors  and  except  as  to  homesteads,  up- 
on approval  of  the  Secretary  of  the  Interior 
under  such  rules  and  regulations  as  may  be 
prescribed,  authorizes  the  Secretary  of  the 
Interior  to  provide  by  general  rule  that  no 


order  removing  tbe  restrictions  of  any  sudi 
allottee  shall  become  csffective  until  30  days 
after  its  date;  and  a  deed  executed  by  an 
allottee  after  the  date  of  the  approval  of  tbe 
oi:der  removing  restrictions  upon  tbe  power 
of  the  allottee  to  alienate,  but  before  the  ex- 
piration of  30  days  from  tbe  date  of  such 
order  and  approval,  is  void.  We  will  not  now 
depart  from  this  holding.  T^ntMiTn  y.  Mc- 
Keel,  148  Pac.  844. 

The  evidence  clearly  establishes  tbe  fact 
that  the  deed  upon  .which  plaintiff  relies  was 
taken  in  pursuance  of  the  previous  written 
agreement  to  convey,  entered  into  before  re- 
strictions were  removed,  and  the  finding  of 
the  court  is  clearly  against  the  weight  of  tbe 
evidence,  and  will  be  set  aside  and  tbe  Judg- 
ment reversed.  All  the  Justices  omcnr,  ex- 
c^t  KANE,  J.,  absoit 


(64  Okl.  07) 

WHEELEE  ft  HOTTER  MERCANTILE  CO. 
V,  WRIGHT  et  al.     (No.  7601.) 

(Supreme  Court  of  Oklahoma.    June  10,  1917.) 

(Svtlabus  iv  the  CourtJ 

1.  Judicial  Sales  <S=>40— Settino  Asidb  — 
Ihaoequact  or  Pbice. 

A  judicial  sale  will  not  be  set  aside  for 
mere  inadequacy  of  price  unless  it  is  so  great 
as  to  shock  tbe  conscience.  A  sale  mar  be  set 
aside  for  gross  inadequacy  of  price,  if  accom- 
panied by  circumstances  showing  unfairness  ia 
the  conduct  of  the  successful  bidder,  or  any  cir- 
cumstances sufficient  to  raise  a  presilmption  of 
fraud. 

[Ekl.  Note.— For  other  cases,  see  Judicial 
Sales,  Gent  Dig.  f  78.] 

2.  MoBTOAOES  «=3529(7)  —  FoBBOLosuBE— In- 
adequacy or  Pbice— Settino  Aside  Sale. 

City  property  valued  at  from  $36,000  to 
$40,000  was  sold,  at  a  foreclo8ut«  sale  in  all 
things  regular.  W.,  holding  a  first  mortgage 
for  $42,()00,  offered  the  highest  bid  of  $16,0C)O. 
After  the  sale,  W.  filed  a  claim  against  the 
mortgagor,  in  bankruptcy,  for  £28,000.  On  ob- 
jection to  confirmation  of  sale,  and  offer  to 
bid  $25,000  on  resale,  made  by  an  unsecured 
creditor,  W.  increased  his  bid  to  $25,O0O  by  re- 
ducing his  claim  filed  against  mortgagor.  There- 
upon objections  were  overruled  and  sale  eon- 
firmed  to  W.  Held,  no  such  O^ws  inadequacy  of 
price,  or  drcumstances  sufficient  to  raise  a. 
presumption  of  fraud,  to  set  aside  the  sale. 

8.  Judicial  Sales  ^=346  —  Resaus— Discbe- 

TION  OF  COUBT  OP  EQUITT. 

A  court  of  equity  has  a  discretion  as  to  or- 
dering or  refusing  a  resale  of  property  sold  at 
judicial  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  |  87.] 

Error  from  District  Court,  Oklaboma  Coun- 
ty;  George  W.  Clark,  Judge. 

In  action  to  foreclose  mortgages  executed 
by  Isaac  Flelgeltaub,  there  was  a  judgment 
of  foreclosure,  an  order  of  sale  and  a  pur- 
chase by  James  C.  Wright,  with  objections  by 
Wheeler  &  Motter  Mercantile  C3oinpany  to 
confirmation  of  tbe  sale.  Objections  overrul- 
ed, and  the  objector  brings  error.    Affirmed. 
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Harris,  Novlin  &  Singleton,  of  Oklahoma 
aty,  for  plalntilt  in  error.  Jokn  H.  Wright 
and  Clarence  J.  Bllnn,  both  of  Oklahoma 
City,  for  defendants  in  error. 

OWEN,  J.  This  appeal  is  prosecuted  from 
an  order  of  the  district  court,  in  Oklahoma 
county,  confirming  a  sheriff's  sale,  over  the 
objections  of  the  plaintiff  in  error,  of  lots  IS 
and  16,  block  51,  in  Oklahoma  City.  The  orig- 
inal action,  in  trhlch  the  order  of  sale  was 
made,  was  to  foreclose  certain  mortgages  ex- 
ecuted by  Isaac  Fleigeltaub  covering  this 
property.  Judgment  was  rendered,  foreclos- 
ing three  mortgages;  a  first  mortgage  for 
approximately  $42,000,  a  second  for  $12,000, 
and  a  third  for  $6,000.  The  property  was 
ordered  sold  and  the  proceeds  applied  accord- 
ingly. The  judgment  on  the  -first  mortgage 
was  assigned  to  Wright,  the  mortgagee  in  the 
second  mortgage.  Wiright  purchased  the 
property  at  the  sale  on  a  bid  of  $16,000. 
Plaintifr  in  error,  an  unsecured  creditor  of 
the  mortgagor,  filed  its  motion,  objecting  to 
the  confirmation  of  the'  sale  on  the  ground 
that  the  price  was  Inadequate,  alleging  that 
the  property  was  worth  at  least  double  the 
amount  of  the  bid,  and  offering  to  bid  $25,- 
000  on  a  resale.  Testimony  was  offered 
showing  the  value  of-  the  pr<H?erty  to  be 
fiom  $36,000  to  $40,000.  Prior  to  the  sale 
the  mortgagor  was  adjudged  bankrupt.  Aft- 
er the  sale,  Wright  filed  his  claim  with  the 
referee  In  bankruptcy  for  $28,000,  the  bal- 
ance due  under  the  first  mortgage,  after  de* 
ducting  the  amount  of  his  bid.  At  the  con- 
clusion of  the  testimony  the  court  permitted 
Wright,  the  purchaser,  to  increase  his  bid  to 
$25,000,  by  crediting  $9,000  on  the  claim 
filed  with  the  referee,  overruled  the  objec- 
tions to  the  confirmation,  and  confirmed  the 
sale  to  Wright. 

The  two  priuclpal  contentions  are  that  the 
court  erred  in  not  sustaining  the  objections 
to. the  confirmation  on  the  inadequacy  of  the 
consideration  and  in  permitting  Wright  to 
raise  his  bid  by  reducing  the  claim,  $9,000. 

The  purpose  of  the  law  is  that  a  Judicial 
sale  shall  be  final,  and  to  insure  reliance  up- 
on »uch  sales  and  induce  biddings,  it  is  es- 
sential that  no  sale  be  set  aside  for  trifling 
reasons,  or  on  account  of  matters  which 
ought  to  have  been  attended  to  by  the  com- 
plaining party,  prior  to  the  sale.  A  Judicial 
sale  will  not  be  set  aside  for  mere  inadequa- 
cy of  price,  unless  so  great  as  to  shock  the 
conscience.  One  bidding.  In  good  faith,  at  a 
public  sale  has  a  right  to  have  the  property 
for  which  he  bids  struck  off  to  falm,  if  he  Is 
tbe  highest  and  best  bidder.  If  he  be  free 
from  wrong  he  should  not  be  deprived  of  the 
benefit  of  his  bid  simply  because  others  do 
not  bid,  or  because  tlie  parties  interested 
have  done  nothing  to  secure  the  attendance 
at  those  who  would  be  likely  to  give  for  the 
property  something  near  its  value.  If  the 
creditors  make  no  effort  and  are  willing  to 
take  the  chances  of  a  general  attendance, 


they  have  no  right  to  complain  that  the  pnH>' 
erty  did  not  bring  the  amount  it  should  have 
bron^t  McLaln  Land  Inv.  Co.  v.  Swofford 
Bros.  Dry  Goods  Co.,  11  Okl.  429,  68  Pac. 
502;  Mining  Co.  v.  Mason)  145  U.  S.  349, 
12  Sup.  Ct  887,  36  L.  Ed.  732;  Fidlodc  v. 
Haigler,  195  Ala.  522,  70  SouCb.  298. 

[1]  While  a  Judicial  sale  will  not  be  set 
aside  for  mere  inadequacy  of  price,  unless  it 
is  so  gross  aa  to  shock  the  conscience,  it  will 
be  vacated  if  great  inadequacy  is  accompa- 
nied by  slight  circumstances  of  unfairness  in 
the  conduct  of  the  successful  bidder,  or  any 
drcnmstances  sufficient  to  raise  a  presump- 
tion of  fraud.  Roger  v.  Whithan,  56  Wash. 
190,  106  Pac.  628,  134  Am.  St  Rep.  1105,  21 
Ann.  Cas.  272 ;  Layton  v.  Hospital  Trust  Co:, 
205  Fed.  276,  125  C.  C.  A.  263.  In  the  in- 
stant case  there  is  no  allegation  of  fraud  or 
unfairness  on  the  part  of  the  successful  bid- 
der; no  claim  of  irregularity  in  the  sale, 
or  that  the  mortgagee  did  not  have  the  right 
to  purchase. 

[2,  3  J  Plaintiff  in  error  was  interested  only 
as  a  creditor  and  to  the  extent  that  Wright 
would  share,  with  the  other  creditors,  in  the 
bankruptcy  proceedings  in  proportion  to  the 
amount  of  his  deficiency  claim  against  tb« 
mortgagor.  There  Is  no  contention  made 
that  the  property  was  of  sufficient  value  to 
pay  the  mortgage  liens  in  the  original  action. 
The  first  lien  was  for  something  over  $42,000, 
the  second,  $12,000,  and  the  third,  $6,000. 
Assuming  that  the  property  would  have 
brought  $25,000,  the  amount  plaintiff  in  er^ 
ror  offered  to  bid,  on  resale,  la  reducing  the 
claim  filed  with  the  referee,  plaintiff  in  error 
received  all  the  benefit  it  would  have  receiv- 
ed bad  the  property  sold  for  $25,000  on  a 
resale. 

It' is  contended  the  court  committed  er- 
ror in  permitting  the  purchaser  to  increase 
his  bid  by  crediting  the  claim  with  $9,000. 
It  was  within  the  sound  discretion  of  the 
court  to  permit  this  credit  The  Supreme 
Court  of  Pennsylvania  In  the  case  of  Louser 
V.  Ught,  202  Pa.  582,  52  AtL  84,  in  passing 
on  a  similar  contention,  said: 

"The  property  was  sold  for  such  a  grossly  in- 
adequate price  that  perhaps  the  court  might 
be  justified,  by  seizing  hold  of  the  sliKbt  want 
of  description  in  connection  with  inadequacy 
of  price  to  set  aside  this  sale  if  it  was  not  for 
the  fact  that  the  plaintiffs'  oSer  to  allow  an  ad- 
ditional credit  of  $7,500  over  and  above  their 
bid  on  their  judgment,  which  is  $1,000  more 
than  the  exceptant  offers  to  bid  at  a  resale. 
In  the  case  of  HoUister  v.  Vanderlin,  165  Pa. 
250,  30  Aa  1002,  44  Am.  St  Rep.  657,  the  low- 
er court  under  somewhat  similar  circumstances, 
accepted  the  offer  of  the  purchasers  to  give  an 
additional  credit  on  their  judgment,  and  con- 
firmed the  sale,  which  action  was  approved  by 
the  Supreme  Court" 

It  is  also  urged  that  because  a  petition  in 
bankruptcy  was  filed  against  the  mortgagor 
prior  to  the  sale,  and  a  trustee  was  not  ap- 
pointed until  a  few  days  after  the  sale,  no 
one  Interested  In  this  estate  could  bid  on  the 
property  and  protect  it  from  sacrifice  sale. 
This  does  not  present  any  such  irregularity 
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or  unavoidable  condltton  as  would  Justify 
setting  aside  tlie  sale.  The  plaintiff  In  er- 
ror was  a  creditor  at  the  time  of  the  sale, 
and  was  not  prevented  from  bidding,  or  se- 
curing bidders,  so  as  to  compel  the  purchaser 
to  bid  the  full  amount  of  the  mortgage  lien. 
Neither  the  mortgagor  nor  the  referee  in 
bankruptcy  objected  to  the  confirmation. 

The  Objections  were  properly  overruled. 
The  Judgment  of  the  lower  court  will  be  af- 
firmed. All  the  Justices  concur,  except 
KANE,  J.,  absent 


FIRST  STATE  BANK  OF  OKLAHOMA 

CITY  V.  LEE.     (No.  730a) 

(Supreme  Court  of  Oklahoma.     May  15,  1917. 

Rehearing  Denied  July  10,  1917.) 

(Byllabui  by  the  Court.) 

1.  Banks  and  Bakkino  <s=373  —  Receiveb- 

bhip— b5ffect  of. 
The  placing  of  a  state  bank  in  the  hands  of 
the  bank  commissioner  for  the  purpose  of  dis- 
posing of  its  assets  to  protect  the  depositors' 
guaranty  fund,  and  the  selling  of  sach  assets  and 
applying  the  proceeds  to  such  purpose,  does  not 
release  the  bank  from  other  habiuties. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {§  154.  195.] 

2l  Banks  and  Banking  <S=23— State  Banks 

— Oboanization. 
A  state  banking  corporation  can  be  creat- 
ed only  by  pursuing  the  statutory  requirements 
and  obtaining  a  charter  from  the  secretary  of 
state. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  26.1 

8.  Banks  and  Banking  €=370 — Oboaniza- 
tion—Dissolution. 
A   state  banking   corporation  can   only   be 

dissolved  by  judicial  determination  bronght  about 

either  voluntarily  or  by  the  state  in  the  manner 

prescribed  by  statute. 
[Ed.  Note. — For  other  cases,  see  Banks  and 

Banking,  Cent.  Dig.  §§  136-142.] 

4.  Banks  and  BANKiNa  <8s»3— State  Bank 

COMUISBIONEB— AUTHOBITT   OF. 

Neither  the  state  bank  commissioner  nor 
the  state  banking  board  has  authority  to  create, 
destroy,  or  transmute  the  corporate  entity  of 
a  banking  corporation. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  9.] 

6.  Banks  and  Bankino  qs»68  —  Cobpoba- 

TIONS— Authobity  of. 
The  right  to  be  a  corporation  and  the  fran- 
chise to  do  a  banking  business  are  separate  and 
distinct.  The  franchise  to  do  a  state  banking 
business  is  controlled  by  the  bank  commission- 
er, subject  to  statutory  regulations,  and,  for 
reasons  defined  by  statute,  may  be  withdrawn, 
but  such  withdrawal  doe^  not  work  a  forfei- 
ture of  the  right  to  be  a  corporation. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  iS  130,  132-135.] 

6.  COBPOBATIONB   *=>31— CbbatioN  —  Fban- 
CHISE. 

The  right  to  be  a  corporation  is  not  the  sub- 
ject of  barter  or  sale. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |i  101,  102.] 

7.  Banks  and  Banking  9=>65— Stats  Banks 
— Keobganization. 

Section  306,  R.  L.  1910,  prescribes  the  only 
method  by  which  an  insolvent  state  bank  may 


be  reorganized  and  reopened  for  business,  and 
the  statutory  ■requirements  should  be  observed. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  126,  127.] 

8.  Banks  and  Banking  «=»63^  —  State 
Banks— Rsoboanization. 
The  action  of  the  bank  commissioner  in  tak- 
ing over  an  insolvent  state  bank,  selling  its  as- 
sets for  the  benefit  of  the  depositors'  guaranty 
fund,  authorizing  the  purchasers  of  sudi  assets 
to  secure  the  cancellation  of  the  stock  of  the 
insolvent  bank  and  have  new  certificates  of  stock 
issued  to  themselves,  and  in  granting  author- 
ity to  the  bank  so  reorganized  to  reopen  under 
the  same  name  and  charter  and  to  do  a  banking 
business  on  the  repairing  of  the  capital  stock 
does  not,  in  fact  or  in  legal  effect,  work  a  dis- 
solution of  the  corporation  or  create  a  new  one, 
and  does  not  operate  to  relieve  the  bank  from 
its  former  debts  or  contractual  obligations. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  Clark,  Judge. 

Action  by  Oscar  O.  Lee  against  the  First 
State  Bank,  of  Oklahoma  City,  Okl.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Ames,  Chambers,  Lowe  &  Richardson,  J. 
S.  Ross,  and  L.  D.  Threlkeld,  all  of  Okla- 
homa City,  for  plaintiff  In  error.  Everest  It 
Campbell,  of  Oklahoma  City,  for  defendant 
in  error. 

STEWART,  C.  The  parties  will  be  re- 
ferred to  hereinafter  as  plaintiff  and  defend- 
ant, as  they  were  in  the  lower  court 

The  plaintiff  filed  his  petition  against  the 
defendant  in  the  court  below,  setting  up 
claim  for  damages  against  the  defendant  be- 
cause of  breach  of  a  rental  contract  by  and 
between  the  plaintiff  and  defendant  It  being 
alleged  that  the  defendant  leased  from  the 
plaintiff  a  certain  portion  of  the  ground  floor 
of  a  building  known  as  the  "Lee  Building" 
situated  In  Oklahoma  City,  the  defendant 
agreeing  to  pay  the  plaintiff  the  sura  of 
|850  per  month  for  the  use  of  such  property: 
that  after  the  defendant  had  used  said  prdp- 
erty  for  a  portion  of  the  time  for  whicli 
same  was  leased.  It  abandoned  said  property 
and  refused  further  to  pay  the  rent  to  plain- 
tlfTs  damage.  The  issue  having  been  Joined 
the  cause  was  submitted  to  the  court  witbout 
a  Jury  on  an  agreed  statement  of  facts.  On 
the  30th  day  of  January,  1915,  the  court  ren- 
dered Judgment  for  the  plaintiff  and  against, 
the  defendant  in  the  sum  of  $4,899  and  costs 
of  the  court.  The  defendant  filed  motion  for 
new  trial,  which  was  overruled;  exc^>tloiis 
were  saved,  and  the  defendant  duly  appeals 
to  this  court  The  agreed  statement  of  facts 
read  as  follows: 

"Comes  now  the  above-named  parties,  plaintiff 
and  defendant,  Oscar  G.  Lee,  appearing  by  Ever- 
est, Smith  &  Campbell,  his  attorneys,  and  the 
First  State  Bank  of  Oklahoma  City,  OkL,  ap- 
pearing l^  J.  S.  Ross  and  Ames,  Chambers. 
Lowe  &  Richardson  its  attorneys,  and  hereby 
stipulate  and  agree  to  waive  the  Intervention 
of  a  jury  in  the  trial  of  said  cause,  and  try  said 
cause  to  the  court,  and  further  stipulate  and 


4s»For  other  cuea  im  aame  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digest*  and  ladaxaa 


Digitized  by 


Qoo^^ 


Okl.) 


FIRST  STATE  BANK  r.  JJES 


187 


agree  that  said  caaae  be  tried  b;  the  court  up- 
on tlie  following  agreed  statement  of  facts,  and 
tbat  the  facts  contained  in  said  agreement  are 
the  material  facts,  and  all  the  material  facts 
necessary  to  a  correct  determination  of  said 
lawsuit: 

"First.  It  is  stipulated  and  agreed  that  the 
First  State  Bank  of  Oklahoma-  City,  Okl.,  is 
a  banking  corporation,  organized  and  existing 
ander  and  by  virtue  of  the  laws  of  the  state  of 
Oklahoma,  with  its  office  and  principal  place 
of  bosiness  in  Oklahoma  City,  OkL  That  on 
the  Ist  day  of  March,  A.  D.  1911,  the  said  de- 
fendant, the  First  State  Bank  of  Oklahoma 
City,  OkL,  entered  into  the  written  contract  of 
lease  with  the  plaintiff,  a  copy  of  which  is  set 
out  and  attached  to  plaintiff's  petition,  and 
marked  'Bzbibit  A'  thereof,  and  said  lease  i« 
hereby  made  a  part  of  this  agreed  statement  by 
said  reference. 

"Second.  It  is  stipulated  and  agreed  that  said 
defendant,  the  First  State  Bank  of  Oklahoma 
City,  Okl.,  took  possession  of  the  real  estate 
and  premises  described  in  said  lease  on  the  Ist 
day  of  March,  1911,  and  occupied  the  comer 
room  in  said  premises,  and  subleased  various 
portions  of  the  premises  described  in  said  lease, 
as  foUows:  The  east  room  to  the  McVey  Op- 
tical Company,  for  sum  of  $225;  the  middle 
room  to  Sickel  &  Co.,  for  the  sum  of  $100;  the 
rear  end  of  the  main  banking  room  to  the  Okla- 
homa i^im  Mortgage  Company,  for  $34.50,  re- 
spectively, per  monUi.  That  the  said  the  Eirat 
State  Bank  became  insolvent  on  or  about  the 
10th  day  of  March,  1913,  and  the  bank  com- 
missioner of  the  state  of  Oklahoma  took  posses- 
sion of  said  bank  and  its  assets,  and  the  said 
bank  commissioner  of  the  state  of  Oklahoma 
and  the  state  banking  board  of  the  state  of  Okla- 
homa filed  a  petition  in  the  district  court  of 
Oklahoma  county,  state  of  Oklahoma,  in  words 
and  figures,  as  follows: 

"  'In  the  District  Court  of  Oklahoma  County, 
Sute  of  Oklahoma.  In  the  Matter  of  the  First 
State  Bank  of  Oklahoma  City,  OkL  Comes  now 
J.  D.  Lankford,  bank  commissioner  of  the  state 
of  Oklahoma,  and  the  state  banking  board  of 
the  state  of  Oklahoma,  and  respectfully  repre- 
sent to  the  court: 

"  'First  That  the  First  State  Bank  of  Okla- 
homa City,  Okl.,  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Oklahoma  for  the 
Snrpose  of  carrying  on  a  banking  business,  and 
I  all  things  liable  and  amenable  to  the  provi- 
sions of  the  law  In  that  behalf. 

"  'Second.  That  the  said  E^rst  State  Bank  is 
insolvent,  and  that  the  said  state  banking  board 
and  the  bank  commissioner  have  under  the  pro- 
visions of  the  law  taken  charge  and  possession 
of  said  bank.  That  the  said  state  banking 
board  and  J.  D.  Lankford,  bank  commissioner, 
for  convenience  hereinafter  designated  as  parties 
of  the  first  part,  have  entered  into  a  tentative 
agreement  with  R.  C.  Menefee  and  his  asso- 
ciates, who  are  hereinafter  designated  as  par- 
ties of  the  second  part,  which  tentative  agree- 
ment is  as  follows: 

"  'Whereas,  the  said  First  State  Bank  has  on 
hand  cash  and  sight  exchange  in  the  sum  of 

about   $ ,   and   has   notes,   accounts,   and 

claims,  secured  and  unsecured,  in  the  sum  of 

about  $ ,  and  has  furniture  and  fixtures, 

and  leasehold  of  the  reasonable  value  of  about 
$2,500.00;  and  whereas,  under  the  provisions 
of  the  law,  until  same  other  suitable  arrange- 
ment is  made  it  is  necessary  for  the  banking 
board  to  take  charge  of  the  said  bank,  and 
provide  for  the  payment  of  its  depositors ;  and 
whereas,  said  R.  C.  Menefee  and  nis  associates, 
parties  of  the  second  part,  have  offered  to  pur- 
chase the  cash  and  sight  exchange,  furniture, 
fixtures  and  leasehold,  good  will,  and  to  pay 
therefor  the  sum  of  $-— —  for  the  cash  and 
sight  exchange,  which  is  the  par  value  there- 
of, and  $7,600.00  in  cash;  and  whereas,  the 
bank   commissioner   and    state   banking    board 


deem  it  expedient  to  carry  out  this  transaction 
as  aforesaid  with  said  R.  C.  Menefee  and  his  as- 
sociates, and  to  convey  and  deliver  to  R.  C. 
Menefee  for  the  consideration  above  stated  the 
cash  and  sight  exchange,  furniture,  fixtures, 
leasehold  and  good  will: 

"  'Now,  therefore,  it  is  agreed  as  follows:  The 
parties  of  the  first  part  have  taken  charge  of  the 
assets  of  said  First  State  Bank,  shall  retain 
all  the  notes,  accounts  and  claims  of  said  bank 
including  a  note  for  $10,160.00  of  D'Yarmett, 
new  in  the  possession  of  the  Metal's  &  Mechan- 
ic's National  Bank  of  New  York  Cit;^,  and 
whose    account    has    been    credited    therewith, 

amounting  to  $ and  shall  issue  in  lieu  of 

the  assets  so  retained  to  said  R.  C.  Menefee  and 
his  associates  proper  and  legal  warrants  of  the 
state  banking  board  equal  to  the  sum  of  the 
difference  between  the  cash  and  sight  exchange 
heretofore  mentioned  and  the  totEd  amount  of 
the  liabilities  of  said  bank,  including  individual 
deposits,  certificates  of  deposit,  saving  accounts 
and  cashier's  checks,  the  accurate  amount  of 
which  to  be  hereafter  ascertained,  said  banking 
board  and  bonk  commissioner  also  to  convey 
and  deliver  to  said  R.  C.  Menefee  and  his  asso- 
ciates cash  and  sight  exchange  on  hand,  and  to 
transfer  and  deliver  the  furniture,  fixtures, 
leasehold  and  good  wilL  It  being  understood 
that  the  said  R.  C.  Menefee  and  bus  associates 
will  at  once  on  the  approval  of  this  agreement 
by  the  court  cause  to  be  paid  into  said  bank 
the  sum  equal  to  the  full  capitalization  of  said 
bank,  to  wit,  $61,000.00  and  said  bank,  in  con- 
sideration of  the  premises,  will  assume  the  pay- 
ment on  demand,  accordinj^  to  their  present 
status,  of  all  of  the  liabilities  hereinabove  de- 
scribed and  contemplated,  it  being  understood 
that  the  furniture,  fixtures  and  leasehold,  the 
value  of  which  is  estimated  at  $2,500.00,  shall 
be  considered  a  part  of  the  said  capitalization. 

"  'Your  petitioners,  the  said  banking  board 
and  J.  D.  Lankford,  bank  commissioner,  repre- 
sent to  the  court  that  the  agreement  herein  con- 
templated is  of  great  advantage  to  the  state  of 
Oklahoma,  and  to  the  petitioners,  and  will  re- 
lieve the  said  state  banking  board  and  the  bank 
commissioner  from  further  great  expense,  labor 
and  sacrifice. 

"  'Wherefore,  the  petitioners  pray  for  an  order 
from  this  honorable  court  authorizing  them  to 
enter  into  said  agreement  with  said  R.  C.  Mene- 
fee and  his  associates,  as  hereinabove  set  forth, 
and  to  authorize  them  to  do  all  acts  and  things 
necessary  for  the  carrying  into  effect  of  the 
agreement  and  arrangement  herein  contemplat- 
ed, and  for  such  other  and  further  relief  as  to 
the  court  may  be  deemed  just  and  proper  in  the 
premises.  ' 

"The  First  State  Bank  of  Oklahoma  City, 
Okl.,  mentioned  and  referred  to  in  the  peti- 
tion, of  which  the  foregoing  is  a  .copy,  is  the 
same  institution  that  sign^  the  lease  referred 
to,  and  a  copy  of  which  lease  was  filed  with 
plaintiff's  petition  in  this  case  and  marked  'Ex- 
hibit A.'  That  the  statements  contained  in  the 
petition,  copy  of  which  is  above  given,  were 
true,  and  that  at  the  time  of  the  filing  of  said 
petition,'  the  said  state  banking  board  and 
the  said  J.  D.  Lankford,  bank  commissioner, 
were  in  possession  and  control  of  all  the  assets 
of  every  description  of  the  First  State  Bank. 
That  after  the  filing  of  said  petition,  copy  of 
which  is  given  above,  the  district  court  of  Okla- 
homa county,  OkL,  on  the  10th  day  of  March, 
1913,  and  after  having  acquired  jurisdiction 
of  the  subject-matter  of  said  suit,  rendered  a 
decree  in  said  matter,  in  words  and  figures  as 
follows,  to  wit: 

"  'In  the  District  Court  of  Oklahoma  County, 
State  of  Oklahoma.  In  the  Matter  of  the  First 
State  Bank  of  Oklahoma  City.    Decree. 

"  'Now,  on  this  10th  day  of  March,  1913,  the 
above  matter  came  on  to  be  heard  upon  the 
application  of  the  state  banking  board  of  the 
state  of  Oklahoma,  and  J.  B.  Lankford,  bank 
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commissioiier  of  the  state  of  OklAboma,  for  an- 
thorit;  to  enter  into  a  certain  contract  and 
t^reement  with  R.  C.  Menefee  and  bis  asso- 
ciateE,  pertaining  to  tlie  adjustment  of  the  af- 
fairs of  tlie  First  State  Bank,  and  presenting  in 
their  application  a  tentative  aereement  made  as 
first  parties,  and  R.  C.  Menefee  and  associates 
as  second  parties,  and  praying  for  the  approval 
of  same  by  the  coort,  and  the  court,  having  read 
said  application,  and  being  advised  in  the  prem- 
ises, finds  that  said  ta^tative  agreement  is  fair- 
ly made,  and  that  it  would  be  for  the  best  inter- 
ests of  the  public,  for  the  state  of  Oklahoma, 
for  the 'state  banking  board  of  the  state  of  Okla- 
homa, and  the  bank  commissioner  that  said 
agreement  be  entered  into  and  carried  out. 

"  The  court  finds  that  said  First  State  Bank 
has  on  hand  cash  and  sight  exchange  in  the 
sum  of  about  $88,608,  and  has  notes,  accounts 
and  claims,  secured  and  unsecured,  in  the  sum 
of  about  £29-0,091.56,  and  has  furniture,  fixtures 
and  leasehold  on  the  premises  now  occupied  by 
it  of  the  value  of  about  $2,500,  and  that  the  good 
will  of  the  business  and  the  name  and  charter 
of  the  bank  are  wortli  about  $6,000;  that  un- 
der the  law  until  some  other  suitable  agreement 
is  made  it  is  necessary  for  its  banking  business 
to  be  liquidated,  and  to  provide  for  the  pay- 
ment of  its  depositors,  and  the  court  further 
finds  that  the  said  E^rst  State  Bank  is  insolvent, 
and  the  state  banking  board  and  bank  commis- 
-  sioner  have  taken  possession  of  said  bank  and 
its  assets  and  affairs. 

•'  The  court  further  finds  that  said  R.  C. 
Menefee  and  associates  have  offered  to  take  over 
the  cash  and  sight  exchange,  furniture  and  fix- 
tures, and  leaseiiold  and  good  will,  and  to  pay 
therefor  the  sum  of  $— ,  which  is  the  par  val- 
ue of  the  cash  and  sight  exchange,  and  $7,600 
in  cash  for  the  furniture,  fixtures,  leasehold,  and 
good  will. 

"  Tlie  court  further  finds  that  said  banking 
board  will  take  over  the  notes,  claims,  and  ac- 
counts of  said  banks,  secured  and  unsecured,  and 
deliver  to  said  B.  O.  Menefee  and  his  associates 
legal  warrants  of  said  state  banking  board  in 
a  sum  equal  to  the  difference  between  the  cash 
and  sight  exchange  heretofore  mentioned  and 
the  total  amount  of  the  liabilities  of  said  bank, 
consisting  of  individual  deposits,  certificates  of 
deposit,  saving  accounts  and  cashier's  checks. 

"  'It  is  therefore'  by  the  court  ordered  that 
said  tentative  agreement  so  entered  into  between 
the  state  banking  board  and  state  bank  commis- 
siMier  of  the  state  of  Oklahoma,  as  parties  of 
the  first  part,  and  B.  C.  Menefee  and  his  as- 
sociates, as  parties  of  the  second  part,  be  and 
the  same  is  hereby  ratified,  confirmed,  and  ap- 
proved, and  that  the  said  state  banking  board 
and  the  bank  commissioner  be  and  they  are 
hereby  authorized  and  directed  to  execute  an 
agreement  with  said  B.  C.  Menefee  and  his 
associates  wherein  and  whereby  said  banking 
board  will  turn  over,  transfer,  and  deliver  to 
the  said  B.  C  Menefee  and  associates  cash  and 
Bight  exchange  on  hand  in  said  bonk,  amount- 
ing to  $  ■  ,  and  also  the  furniture,  fixtures, 
leasehold,  and  good  will,  for  and  in  considera- 
tion of  $7,500,  and  that  said  banking  board  will 
take  possession  and  charge  of  the  notes,  claims, 
and  accounts  of  said  bank,  and  will  execute  and 
deliver  to  said  B,  C.  Menefee  and  associates 
legal  warrants  of  the  said  state  banking  board 
subject  to  be  paid  out  of  the  state  guaranty 
fund  of  the  state  of  Oklahoma  in  a  sum  equal 
to  the  difference  between  the  cash  and  sight 
exchange  heretofore  mentioned  and  the  total 
•mount  of  the  liabilities  of  said  bank,  as  above 
enumerated,  and  the  said  state  banking  board 
and  state  bank  commissioner  is  hereby  author- 
ized, empowered,  and  directed  to  carry  into 
effect,  in  spirit  and  intent,  the  arrangement  and 
tentative  agreement  entered  into  between  them 
and  said  B.  C.  Menefee  and  his  associates,  as 
•et  forth  in  said  application  on  file  herein. 


"l%at  in  conformity  with  said  decree,  the 
banking  board  of  the  state  of  Oklahoma  execut- 
ed and  delivered  to  the  said  R  .C.  Menefee  and 
his  associates  an  instrument  of  writing,  where- 
by they  transferred,  set  over  and  delivered  to  the 
said  R.  C.  Menefee  and  his  associates,  the  fur- 
niture, fixtures,  leasehold,  and  other  things  of 
value  which  had  previously  belonged  to  the  said 
the  First  State  Bank  of  Oklahoma  City,  Okl.. 
said  leasehold  l>eing  the  lease  referred  to  in 
plaintiff's  petition  and  filed  with  as  a  part  there- 
of, and  for  identification  marked  'Exhibit  A.' 
and  said  transfer  from  the  said  banking  board 
to  the  said  B,  C.  Menefee  and  his  associates  was 
made  bv  a  certain  instrument  of  writing,  of 
which  the  following  is  a  true  and  perfect  copy: 

"  'B,  C.  Menefee  and  bis  associates:  In  con- 
sideration of  value  received,  the  receipt  of  which 
is  hereby  acknowledged  and  confessed,  the  bank- 
ing board  of  the  state  of  Oklahoma  hereby 
transfers,   assigns,   sets  over  and  delivers   unto 

B.  C.  Menefee  and  his  associates  the  furniture, 
fixtures,  leasehold,  charter  and  good  will  of  the 
First  State  Rank  of  Oklahoma,  and  also  the 
cash  and  sight  exchange  of  said  bank,  amount- 
ing to  $88,608,  to  have  and  to  hold  said  prop- 
erty unto  the  said  Menefee  and  his  associates. 
his  or  their  heirs  and  assigns  free  and  clear  of 
all  charges  and  incumbrances.  We  hereby  cer- 
tify that  an  assessment  of  100  per  cent,  has 
this  day  been  levied  against  the  stockholders  of 
the  First  State  Bank,  and  which  assessment 
has  by  each  of  said  stockholders  been  paid  in 
full,  and  the  said  R  C.  Menefee  and  his  asso- 
ciates are  hereby  authorized  to  acquire  from 
said  stockholders  the  shares  of  stock  of  said 
bank  and  with  the  understanding  that  said  R. 

C.  Menefee  and  his  associates  will  pay  into  the 
bank  the  par  value  of  the  capital  stock  there- 
of and  said  R  C.  Menefee  and  his  associates 
shall  be-  authorized  to  cancel  said  certificates 
and  to  issue  new  certificates  of  stock  to  him- 
self and  associates  for  the  amount  of  capital 
stock  so  paid  in  and  which  said  new  shares  are 
free  from  claims  and  demands  of  the  said  bank- 
ing board  of  the  state  of  Oklahoma,  by  virtue 
of  the  assessment  and  levy  hereinbefore  referred 
to.  [Signed]    State  Banking  Board, 

•By  F.  G.  Dennis.' 
"That  the  lease  referred  to  in  plaintiff's  peti- 
tion was  a  part  of  the  assets  of  the  said  the 
First  State  Bank  of  Oklahoma  City,  Okl.,  at 
the  time  that  the  bank  commissioner  and  the 
banking  board  took  charge  of  the  affairs  of  said 
bank,  and  that  the  said  lease  is  the  lease  men- 
tioned in  the  petition  in  the  district  court  above 
recited,  and  mentioned  in  the  decree  of  the 
court,  above  recited,  and  mentioned  in  the  as- 
signment to  Menefee  and  his  associates^  copy 
of  which  is  set  out  above.  That  at  the  time  of 
the  execution  and  delivery  of  the  said  assign- 
ment and  transfer  of  all  of  the  assets  of  the 
said  First  State  Bank  of  Oklahoma  City.  Okl.. 
the  certificates  evidencing  the  outstanding  cap- 
ital stock  of  the  said  First  State  Bank  of  Okla- 
homa City,  Okl.,  were  canceled  by  the  said  B.  C. 
Menefee  and  associates,  and  new  certificates  of 
stock  were  issued  by  the  said  R.  C.  Menefee 
and  associates  to  himself  and  associates. 

"Third.  That  upon  the  execution  of  the  said 
assignment  and  transfer  of  the  assets  of  the 
First  State  Bank  by  the  state  banking  board  to 
B.  C.  Menefee  and  associates  and  the  acceptance 
of  said  assignment  and  transfer,  and,  to  wit,  on 
or  about  the  10th  day  of  March,  1913,  the  said 
First  State  Bank  was  in  possession  of  all  of  the 
real  property  leased  by  the  plaintiff  Oscar  G. 
Lee,  to  the  said  First  State  Bank,  as  deacrihed 
in  said  lease,  and  the  possession  was  continued 
in  the  state  bank  commissioner  and  the  banking 
board  of  the  state  of  Oklahoma,  and  was  con- 
tinued by  the  said  R.  G.  Menefee  and  asso- 
ciates, the  said  R.  C.  Menefee  end  his  assoo- 
ates  being  the  owners  and  holders  of  all  tha 
capital  stock  of  the  said  First  State  Bank,  aa 
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reorganized,  and  under  tbe  name  of  the  Flrat 
State  Bank,  a  corporation  as  aforesaid,  continn- 
ed  to  occupy  the  whole  of  said  premises  so 
leased,  and  occupied  the  same  portion  as  a_  bank- 
ing room  as  had  theretofore  been  occupied  by 
the  said  First  State  Bank  before  its  reorganisa- 
tion, and  collected  rents  in  the  same  amount 
and  from  the  same  persons  from  whom  the  First 
State  Bank  before  its  reorganization  had  col- 
lected such  rents,  and  that  the  said  First  State 
3ank  paid  all  of  the  rents  due  and  payable  un- 
der and  by  virtue  of  the  terms  of  said  lease 
up  to,  but  not  inclndine.  the  1st  day  of  January, 
I»14.  That  on  the  29th  day  of  November,  A. 
I>.  1913,  the  First  State  Bank  by  8.  P.  Berry, 

g resident,  mailed  to  the  plaintiff,  Oscar  6.  Lee, 
y  registered  mail,  a  notice,  the  original  of 
which  together  with  the  envelop  in  which  the 
same  was  contained,  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  agreed 
statement  of  facts,  and  it  is  admitted  that  said 
notice  was  received  by  the  said  Oscar  G.  Lee, 
plaintiff  herein,  on  the  said  29th  day  of  Novem- 
ber, 1913. 

"It  is  admitted  that  the  said  Oscar  G.  Lee 
refused  to  accept  back  the  possession  of  the 
said  premises  d(>scribcd  in  the  said  lease,  and 
that  the  said  First  State  Bank  vacated  the  por- 
tion of  said  premises  occupied  by  it  as  a  bank 
on  the  3l8t  day  of  December,  1913,  and  there- 
after refused  to  pay  rent  on  any  of  said  prem- 
ises, on  the  17th  day  of  January,  1014.  It  is 
admitted  that  the  said  Oscar  G.  I^ee  duly  served 
upon  S.  P.  Berry,  the  president  of  the  said 
Enrst  S^tate  Bank,  a  notice  in  writing,  specifical- 
ly refusing  to  accept  the  abandonment  of,  the 
premises  by  the  said  First  State  Bank,  a  copy 
of  which  said  notice  is  hereto  attached,  marked 
•Exhibit  B,'  and  made  a  part  hereof.  It  is  ad- 
mitted that  since  the  abandonment  of  said  prem- 
ises by  the  said  defendant.  First  State  Bank, 
the  plaintiff,  Oscar  G.  Lee,  took  possession  of 
said  premises  and  rented  the  same  to  the  best 
possible  advantage,  and  that  he  has  collected 
from  the  rent  of  said  premises,  up  to,  but  not 
including,  the  1st  day  of  October,  1914,  the 
total  sum  of  $3,601,  and  that  the  statement  of 
the  rents  so  collected  hereto  attached,  marked 
'Exhibit  C  is  a  full,  true,  and  correct  state- 
ment of  the  rents  so  collected. 

"It  is  admitted  that  at  all  times  from  and 
after  the  reorganization  of  said  bank,  the  presi- 
dent of  said  bank.  S.  P.  Berry,  has  claimed 
that  the  said  First  State  Bank,  as  reorganized, 
was  not  bound  by  the  terms  and  conditions  or 
■aid  lease.  Exhibit  A,  attached  to  plaintiff's  pe- 
tition, and  that  ■  the  said  Oscar  G.  Lee  has  at 
all  times  maintained  that  all  of  the  terms  of 
said  lease  were  binding  upon  the  First  State 
Bank  as  reorganized. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands,  by  their  respective 
attorneys,  this  1st  day  of  October,  A.  D.  1914, 
Everest,  Smith  &  Campbell,  Attorneys  for  Plain- 
tiff. Ames.  Chambers,  Lowe  &  Richardson,  J. 
S.  Ross,  Attorneys  for  Defendant." 

The  following  additional  stipulation  was 
made  and  entered  Into  between  the  parties 
during  tbe  trial  of  the  cause: 

"It  is  hereby  stipulated  by  end  between  the 
parties  hereto,  plaintiff  and  defendant  herein, 
that  it  shall  not  be  necessary  for  tbe  plaintiff 
to  set  up  by  way  of  supplemental  petition  any 
sum  claimed  to  be  due  from  tbe  defendant  to 
the  plaintiff  under  tbe  lease  contract  sued  upon 
in  this  action,  accruing  since  the  filing  of  tbe 
original  petition,  but  the  evidence  at  the  trial 
may  cover  all  sums  claimed  to  be  due  from  tbe 
date  of  tbe  filing  of  the  petition  up  to  the  date 
of  trial,  the  same  as  if  included  in  the  original 
petition  and  embraced  in  the  original  defense." 

Tbe  lease  contract  provides  for  the  lease 
of  the  property  frmn  tbe  1st  day  of  March, 


1911,  to  the  Ist  df^y  of  March,  1915,  at  an 
annual  rental  of  $10,200,  payable  monthly  in 
advance  In  Installments  of  $850  each.  Among 
the  stipulations  in  the  lease  tbe  following 
appears: 

"Said  premises,  or  any  part  thereof  shall  not 
be  assigned,  let  or  underlet,  or  used  or  per- 
mitted to  be  used  for  any  purpose  other  than 
first  above  mentioned,  without  the  written  con- 
sent of  the  said  lessor  or  of  his  lefal  represen- 
tatives first  indorsed  hereon,  and  if  so  assigned, 
let  or  underlet,  used  or  permitted  to  be  used 
without  such  written  consent,  the  said  lessor 
may  re-enter  said  premises,  either  by  force  or 
otherwise,  without  being  liable  to  prosecution 
or  any  claim  therefor,  and  relet  the  said  prem- 
ises, this  lease,  by  such  unauthorized  act,  be- 
coming void  if  the  said  lessor  shall  so  deter- 
mine and  elect." 

Also: 

"And  in  case  of  assigning  or  subletting  with- 
out consent  as  aforesaid,  an  acceptance  of  rent 
by  the  lessor  from  such  assignee  or  sublessee 
shall  not  be  construed  as  a  consent  to  tbe  as- 
signment or  subletting  of  the  term,  but  shall  be 
construed  as  a  waiver  thereof  only  for  the  period 
for  which  the  rent  is  accepted,  and  such  assignee 
or  sublessee  shall  at  the  option  of  the  lessor 
be  regarded  as  a  tenant  from  month  to  month."  ■ 

It  is  urged  by  the  defendant  that  the 
First  State  Bank  became  hopelessly  insol- 
vent, and,  its  afTairs  having  been  taken 
over  by  the  state  bank  commissioner.  It 
ceased  to  exist  a»  a  going  concern,  and,  be- 
coming entirely  unable  to  discharge  its  finan- 
cial obligations,  that  the  action  of  the  bank 
commissioner  in  permitting  R.  0.  Menefee 
and  his  associates  to  secure  the  cancellation 
of  the  capital  stock  and  cause  new  certifi- 
cates of  stock  to  be  Iksued  to  them,  and  in 
allowing  R.  C.  Menefee  and  his  associates 
to  reopen  said  bank  under  the  same  name 
and  charter,  in  legal  effect  created  a  new 
corporation,  and  that  snch  new  corporation 
was  not  liable  for  the  debts  or  contracts  of 
the  old;  that  the  reorganized  bank  was  not 
impressed  with  tbe  legal  or  moral  obligation 
of  paying  any  of  the  debts  or  complying  with 
any  of  the  contracts  of  the  old  First  State 
Bank;  that  the  reorganized  bank  is  not  lia- 
ble to  the  owner  of  the  building  involved  in 
the  contract,  unless  it  appears  that  such 
bank  since  its  reorganization  has  specifically 
assumed  and  agreed  to  accept  the  lease,  or 
unless  its  conduct  has  been  such  as  to  cause 
It^  by  implication  of  law,  to  have  agreed 
to  carry  out  the  contract  with  the  owner  of 
the  building,  and  unless  tbe  owner  of  the 
building  has  specifically  or  Impliedly  ac- 
cepted the  bank  as  reorganized  as  Its  tenant 
pursuant  to  the  conditions  of  the  lease. 

It  Is  also  contended  that  the  provision  of 
the  lease  above  quoted,  to  the  eifect  that, 
in  case  of  assigning  or  subletting  without  the 
owner's  consent,  the  owner  at  his  option 
movV  declare  the  lease  void,  is  unilateral,  as 
It  affects  a  sublessee,  and  that  the  reorgan- 
ized bank,  being  a  sublessee,  had  a  corre-. 
sponding  option  to  declare  the  lease  at  an  end. 

Unless  in  legal  effect  the  First  State  Bank 
was   extinguished   and  a   new    corporatiftn 
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created,  the  defendant  Is  bound  by  the  terms 
of  the  contract,  and  whether  after  reorgan> 
Izatlon  those  In  charge  of  the  bank  assumed 
or  refused  to  assume  liability  is  not  material. 
It  is  also  true  that,  in  the  absence  of  such 
legal  effect,  the  defendant  does  not  occupy 
the  status  of  a  sublessee,  and  the  argument 
of  counsel  that  the  contract  Is  unilateral  and 
not  enforceable  as  to  a  sublessee  would  be 
of  no  avail. 

[1-1]  It  cannot  be  contended  that  the  plac- 
ing of  the  First  State  Bank  in  the  hands  of 
the  state  bank  commissioner  released  it 
from  liability  for  its  contracts,  nor  can  it 
be  said  that  the  state  bank  commissioner  and 
the  banking  board  act  as  a  sort  of  bankruptcy 
court,  with  Jurisdiction  and  power  to  dispose 
of  the  assets  of  an  Insolvent  state  bank  for 
the  benefit  of  the  depositors'  guaranty  fund, 
relieve  such  bank  from  liability  for  its  re- 
maining debts  and  contracts,  and  authorize 
its  resuming  business  free  from  such  obli- 
gations. 

If  the  First  State  Bank  has  not  lost  its 
Identity,  it  is  bound  by  any  lawful  contract 
into  which  it  has  entered.  Such  being  true, 
the  important  question  to  be  determined  in 
this  case  la.  Do  the  facts  Justify  the  conclu- 
sion that,  in  legal  effect,  the  First  State 
Bank  as  reorganized  became  a  new  corpora- 
tion? Neither  the  plaintiff  nor  the  defendant 
has  favored  us  with  authorities  on  this  par- 
ticular question,  while  able  briefs  have  been 
filed  touchii^  other  questions. 

The  state  bank  commissioner  Is  authorized, 
under  certain  conditions,  to  take  over  the 
assets  of  a  state  bank,  conduct  its  affairs, 
enforce  certain  liabilities,  and,  if  necessary, 
under  order  of  court,  •  dispose  of  assets  In 
order  to  protect  the  depositors'  guaranty 
fund,  but  such  action  Is  not  tantamount  to 
the  dissolution  of  the  corporation.  Liquida- 
tion is  not  dissolution.  The  bank  In  the  in- 
stant case  could  be  dissolved  only  by  a 
Judicial  determination  brought  about  either 
voluntarily  or  by  the  sovereignty.  Those 
Interested  in  the  corporation  would  be  en- 
titled to  a  day  in  court  The  function  of  the 
banking  board  is  to  supervise  and  manage 
the  depositors'  guaranty  fund,  and  to  adopt 
suitable  rulings  and  regulations  for  the  man- 
agement or  administration  of  the  same. 
Neither  the  bank  commissioner  nor  the  bank- 
ing board  has  authority  to  create,  destroy, 
or  transmute  corporate  existence.  A  bank- 
ing corporation  can  be  formed  only  by  the 
incorporators  pursuing  the  statutes  and  ob- 
taining a  charter  from  the  secretary  of 
state.  Its  corporate  life  can  be  terminated 
only  in  the  manner  provided  by  law.  The 
right  to  be  a  corporation  and  the  franchise 
to  conduct  business  should  not  be  confused. 
The  franchise  to  do  a  banking  business  is 
controlled  by  the  bank  commissioner,  subject 
to  statutory  regulations.  In  the  event  of  cer- 
tain contingencies,  defined  by  statute,  such 
franchise  may  bf  withdrawn,  but  such  with- 


drawal does  not  destroy  the  life  of  the  cor^ 
poration. 

It  is  provided  by  the  statute  (section  303 
et  seq.,  R.  L.  1910)  that  the  state  has  a  first 
lien  upon  the  assets  of  a  bank  or  trust  com- 
pany and  all  liabilities  of  stockholders  and 
officers  as  well  as  liabilities  of  aU  others 
to  the  corporation  for  the  benefit  of  the  de- 
positors' guaranty  fund,  and  that,  under  or- 
der of  the  court,  the  bank  commissioner  may 
sell  the  real  and  personal  property  of  the 
coriwratlon,  ond,  if  necessary,  oiforce  lia- 
bilities of  stockholders,  officers,  and  directors, 
collect  all  debts  and  amounts  due,  com- 
pounding bad  or  doubtful  debts.  It  is  there- 
fore possible  that  the  bank  commissioner 
may,  in  the  interest  of  depositors,  sell  the 
franchise  to  conduct  the  particular  busi- 
ness, and  the  purchaser  at  such  sale  may 
acquire  such  right,  but  the  charter  to  Be  a 
corporation  cannot  be  transferred.  Sndi 
a  transfer  would  destroy  the  right  of  ac- 
tion by  or  against  the  corporation,  and  would 
impair  the  obligation  of  contracts.  Those 
having  claims  against  a  corporation  cannot 
be  deprived  of  their  right  to  prosecute  such 
claims.  Such  right  may  be  very  valuable; 
for  a  corporation  may  be  unable  to  meet 
its  obligations  to-day  and  by  some  turn  in 
its  affairs  It  may  be  wholly  solvent  to- 
morrow. The  corporation  may  have  rights 
of  action  in  Its  fator,  and  it  should  not  be  de- 
prived of  the  power  to  maintain  them.  The 
charter  of  a  corporation  r^resents  its  life 
existing  by  the  flat  of  the  sovereignty,  and 
is  no  more  the  subject  of  barter  or  sale  than 
the  life  of  an  individual  existing  by  Divine 
Will;  and,  as  individual  existence  is  not 
transferable,  so  the  being  of  a  corporation 
cannot  be  transmuted  into  another  and  differ- 
ent corporate  entity. 

[7,  8]  We  think  that  the  proposition  that 
the  bank  commissioner  cannot,  by  reorgan- 
ization or  otherwise,  absolve  a  bank  from  its 
contractual  obligations  is  fundamental.  That 
the  Legislature  has  power  to  grant  su<di  au- 
thority Is  doubtful ;  but,  if  we  concede  sudi 
power  In  the  Legislature,  it  is  evident  that 
the  Legislature  has  not  intended  to  exercise 
the  same,  as  will  appear  from  section  306, 
R.  U  1910,  being  the  only  authority  found 
In  the  statutes  for  the  reorganization  of  an 
insolvent  bank,  and  reading  as  follows: 

"After  the  bank  commissioner  shall  have  taken 
possession  of  any  bank  or  trust  company  which 
is  subject  to  the  provisions  of  this  chapter,  the 
stockholders  thereof  may  repair  its  credit,  re- 
store or  substitute  its  reserves,  and  otherwise 
place  it  in  condition  so  that  it  is  qualified  to 
do  a  general  banking  business  as  before  it  was 
taken  possession  of  by  the  bank  commissioner; 
but  such  bank  shall  not  be  permitted  to  reopen 
its  business  until  the  bank  commissioner,  after 
a  careful  investigation  of  its  affairs,  is  of  the 
opinion  that  its  stockholders  have  complied 
with  the  laws,  tliat  the  bank's  credit  and  funds 
arc  in  all  respects  repaired,  and  all  advances, 
if  any,  made  from  the  depositors'  guaranty 
fund  fully  repaid,  its  reserve  restored  or  suffi- 
ciently substitnted,  and  that  it  shoald  be  per- 
mitted again  to  reopen  for  business;   whereupon 
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■aid  bank  commissiooer  is  authorized  to  issue 
written  permission  for  reopening  of  said  bank 
in  the  same  manner  as  permission  to  do  busi- 
ness is  jp-anted  after  tlie  incorporation  thereof, 
and  thereupon  said  bank  may  be  reopened  to 
do  a  general  banking  business. ' 

It  will  be  noticed  tbat  the  section  qnot- 
ed  authorizes  the  reopening  of  the  same 
bank,  not  another,  In  the  event  of  the  stock- 
holders meeting  requirements  which  will  give 
It  credit  and  standing,  and  which  wUl  Inspire 
ccmfidence  In  Its  ability  to  perform  its  con- 
tracts. The  law  does  not  authorlza  the 
organization  of  another  bank  under  the  same 
name  and  charter,  but  provides  for  the  re- 
opening of  the  same  bank.  How  could  the 
bonk  be  in  the  attitude  of  repudiating  Its 
contracts  and  the  banlc  commissioner  find 
tbat  the  bank's  credit  and  funds  are  in  all 
respects  repaired?  Counsel  for  defendant 
suggests  that  the  opinion  of  this  court  In 
the  case  of  Oapltol  State  Bank  v.  Western 
Casualty  Co.,  149  Pac.  149,  Is  authority  for 
the  ccmtentlon  that  defendant  Is  not  liable 
to  tbe  plaintiff  In  the  Instant  case.  We  can- 
not better  distinguish  that  case  from  the  one 
under  consideration  than  by  giving  the  facts 
in  tbe  language  of  Mr.  Chief  Justice  Kane, 
who  delivered  the  opinion  of  the  court. 

"The  facts  npon  which  defendant  relies  for  a 
defense  may  be  stated  briefly  as  follows:  On  or 
about  the  25th  day  of  April,  1913,  the  State 
Bank  of  Capitol  Hill  was  taken  in  charge  by 
the  bank  commissioner  on  account  of  its  being 
in  an  insolvent  condition.  Prior  to  its  in- 
solvency it  had  received  the  deposit  of  $10,000 
above  mentioned,  a  deposit  of  $5,000  made  by 
the  treasurer  of  Oklahoma  county,  which  were 
aecnred  by  indemnity  bonds  as  required  by  law, 
and  about  $32,000  in  general  deposits,  secured 
by  the  bonk  guaranty  fund  of  the  state.  The 
bank  commissioner,  upon  taking  charge  of  the 
insolvent  hank,  preceded  to  pay  in  full  all  the 
general  depositors  out  of  the  bank  guaranty 
fund,  pursuant  to  section  303,  Bev.  Laws  Okl. 
1910j  and  to  take  charge  of  all  the  assets  of 
the  insolvent  bank  upon  which  the  state,  by 
virtue  of  the  same  section^  had  a  first  lien  for 
tho  benefit  of  the  depositors'  guaranty  fund. 
Thereafter  the  bank  commissioner  disposed  of 
aQ  the  assets  of  the  failed  bank  for  the  pur- 
pose of  reimbursing  the  depleted  bank  guaranty 
fund,  by  transferring  the  same  to  Messrs.  Bon- 
ner, Dennis,  et  al.,  none  of  whom  were  connect- 
ed with  the  failed  bank,  under  an  agreement 
whereby  Bonner,  Dennis,  and  associates  assum- 
ed the  parent  of  the  general  deposit  liabilities 
of  the  failed  bank,  and  further  agreed  to  ^ay 
Dp  a  new  capital  of  $10,000  in  a  new  banking 
institution,  'to  which  the  bank  commissioner  of 
the  state  agreed  to  issue  a  certificate  permitting 
it  to  do  business  in  the  state  of  Oklahoma  as  a 
state  bank.  Thereafter,  in  pursuance  of  this 
agreement  with  the  bank  commissioner,  Messrs. 
Bonner,  Dennis,  and  associates  organized  the 
Capitol  State  Bank  of  Oklahoma  City,  the  plain- 
liir  in  error  herein,  an  entirely  solvent  concern." 

It  will  be  observed  from  the  statement  of 
facts  quoted  that  a  new  banking  Institution, 
entirely  solvent,  was  organized  under  a  new 
name.  Nothing  is  said  about  reorganizing 
tbe  old  bank.  Banking  corporations  exist 
only  by  authority  of  statute,  and  there  Is 
no  method  prescribed  by  statute  for  organiz- 
ing a  new  bank  except  by  filing  articles  of 
Incorporation,  otherwise  complying  with  the 


statutory  requirements  and  procuring  a  char- 
ter from  the  secretary  of  state.  The  court, 
in  deciding  the  case,  assumed  that  the  new 
bank  was  legally  organized  as  will  appear 
from  the  following  language: 

"Tbe  new  institution,  the  Capitol  State  Bank, 
was  organized  legally,  we  assume,  by  Bonner, 
Dennis,  and  associates  paying  up  a  new  capi- 
tal stodc  of  $10,000  in  the  new  bank,  whereupon 
the  bank  commissioner,  pursuant  to  the  agree- 
ment heretofore  mentioned,  issued  a  certificate 
permitting  it  to  do  a  banking  business  under 
the  laws  of  the  state." 

The  court  could  not  bold  otherwise  than 
that  the  new  banking  institution  In  lawfully 
purchasing  the  assets  of  the  failed  bank  did 
not  thereby  assume  Its  liabilities,  and  was 
bound  only  for  the  general  deposit  liabilities 
which  were  specifically  assumed.  But  a  dif* 
ferent  state  of  facts  obtains  where,  as  In 
the  instant  case,  the  bank  was  reopened  or 
reorganized  under  the  same  name  and  char- 
ter. In  Dartmouth  College  v.  Woodward,  4 
Wheat.  636,  4  L.  Ed.  629,  Chief  Justice  Mar- 
shall defines  a  corporation  as  follows: 

"A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation  of 
law.  Being  the  mere  creature  of  law,  it  pos- 
sesses only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to  ef- 
fect the  object  for  which  it  was  created.  Among 
the  most  important  are  inunortality,  and,  if  the 
expression  may  be  allowed,  individuality;  prop- 
erties by  which  a  perpetual  succession  of  many 
persons  are  considered  as  the  same,  and  may 
act  as  a  single  individual.  They  enable  a 
corporation  to  manage  its  own  affairs,  and  to 
hold  property  without  the  perplexing  intricacies, 
the  hazardous  and  endless  necessity  of  per- 
petual conveyances  for  the  purpose  of  transmit- 
ting it  from  hand  to  hand.  It  is  chiefly  for  the 
purpose  of  clothing  bodies  of  men,  in  succession, 
with  these  qualities  and  capacities  tliat  corpo- 
rations were  invented  and  are  in  use.  By  these 
means,  a  perpetual  succession  of  individuals  are 
capable  of  acting  for  the  promotion  of  the  par- 
ticular object,  like  one  immortal  being." 

In  Tiffany  on  Banks  and  Banking,  p.  345, 
the  author  says: 

"A  banking  corporation,  like  other  private 
corporations,  may  be  dissolved  in  various  ways, 
as  by  expiration  of  its  charter,  or  by  forf^ture 
of  its  charter  for  misuser  or  nonuser  of  its  pow- 
ers. A  forfeiture  takes  effect  only  upon  the 
judgment  of  a  competent  court,  unless  uie  Leg- 
islature has  provided  otherwise." 

From  McGee  on  Banking,  p.  626: 
"A  state  bank,  unless  the  statute  expressly 
provides  that  its  charter  shall  be  dissolved  by 
the  act  of  liquidation,  can  liquidate  all  of  its 
affairs;  i.  e.,  pay  all  of  its  debts  and  after- 
wards reorganize  and  again  do  a  banking  busl- 


In  Hall  et  al.  t.  Sullivan  Ry.  Co.,  Fed. 
Cas.  No.  6,948,  the  court  holds  tbat  a  cor- 
poration cannot  transfer  its  own  existence 
Into  another  body,  and  that  tbe  right  to  be 
a  corporation  is  not  the  subject  of  sale  and 
transfer,  as  shown  by  the  following  language 
of  the  Court: 

"Among  the  franchises  of  the  company  is  that 
of  being  a  body  politic,  with  rights  of  succession 
of  members  and  of  acquiring,  holding^  and  con- 
veying property  and  suing  and  bein^  sued  by  a 
certain  name.    Such  an  artificial  being  only  the 
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law  can  create:  and,  when  created,  it  cannot 
transfer  its  own  ezUtence  into  another  body, 
nor  can  it  enable  natural  persons  to  act  in  its 
name,  save  as  its  agents,  or  aa  members  of  the 
corporation,  acting  in  conformit?  with  the  modes 
required  or  allowed  by  its  charter.  The  fran- 
chise to  be  a  corporation  is  therefore  not  a 
subject  of  sale  and  transfer,  unless  the  law,  by 
some  positive  provision^  had  made  it  so,  and 
pointed  out  the  modes  m  which  such  sale  and 
transfer  may  bo  effected.  But  the  franchises 
to  build,  own,  and  manage  a  railroad,  and  to 
take  tolls  thereon,  are  not  necessarily  corpo- 
rate rights." 

The  same  Is  held  in  State  v.  Western  Ir- 
rigation Canal  Co.,  40  Kan.  99,  19  Pac.  362, 
10  Am.  St  Rep.  166: 

"Even  if  the  Enterprise  Company  had  at- 
tempted so  to  do,  it  could  not,  we  suppose,  sell 
or  convey  its  corporate  name,  or  its  right  to 
maintain  and  defend  judicial  proceedings,  or 
to  make  and  use  a  common  seal.  It  is  not  es- 
sential to  the  existence  of  a  corporation  that 
it  should  possess  property." 

The  same  view  is  expressed  in  People  ex 
rel.  Schure  et  aL  v.  Cook,  Secretary  of  State, 
110  N.  Y.  443,  18  N.  E.  113: 

"The  right  to  be  a  corporation,  which  the 
old  corporation  had,  was  not  mortgaged  and 
was  not  sold,  and  did  not  pass  to  the  purchaser; 
and  they  only  obtained  such  a  right  upon  filing 
the  certificate  mentioned,  and  then  they  ob- 
tained it  by  direct  grant  from  the  state,  and 
not  in  any  degree  by  the  sale  and  purchase  of 
the  franchises,  eta,  of  the  old  corporation." 

In  Asheville  Division  No.  IS  ▼.  Aston,  92 
N.  C.  678,  the  court  used  language  whlcli  Is 
In  accord  with  our  laws  concerning  the  dis- 
solution of  corporations: 

"A  corporation  cannot  endure  longer  than  the 
time  prescribed  by  its  diarter,  and  no  judicial 
proceedings  are  necessary  to  declare  a  forfeiture 
for  such  a  cause,  but  for  any  other  cause  of 
forfeiture  a  direct  proceeding  must  be  instituted 
by  the  sovereign  to  enforce  the  forfeiture,  and 
it  cannot  be  taken  advantage  of  in  any  collat- 
eral proceeding." 

The  defendant  in  the  case  at  bar  does  not 
contend  that  there  has  been  any  Judgment 
of  the  court  dissolving  the  old  corporation, 
and  admits  that  It  maintains  the  name  and 
charter  of  the  First  State  Bank,  one  of  the 
parties  to  the  contract  sued  upon.  Not  only 
does  the  doctrine  of  estoppel  apply,  but  the 
contention  of  the  defendant  is  a  collateral 
attack. 

AMth  reference  to  the  power  to  relieve  cor- 
porations from  contracts  and  debts  the  court, 
in  Bruffett  et  aL  v.  Great  Western  By.  Co., 
25  111.  353,  very  properly  says: 

"If  the  legislature  might  release  such  bodies 
from  liability  to  perform  their  engagements,  or 
from  paying  their  debts,  or  damages  incurred 
by  a  breach  of  contract  or  of  duty,  they  would 
thereby  impair  the  obligation  of  contracts  exist- 
ing between  individuals  and  the  company." 

In  the  case  of  Higglns  t.  Downward  et  al., 
8  Houst  (Del.)  227,  14  Ati.  720,  32  Atl.  133, 
40  Am.  St.  Rep.  141,  the  court  says  in  the 
nrllabus: 

"The  Wilmington  &  Beading  Bailroad  Com- 
pany was  incorporated  under  the  laws  of  the 
state  of  Delaware.  Subsequently,  under  a  de- 
cree of  the  United  States  Circuit  Court,  all  the 
raihoad  of  said  company,  and  aU  its  rights, 
privileges,    immunities,    and    francbisea,    exclu- 


sive of  those  granted  by  the  state  of  Delaware, 
were  sold  to  satisfy  a  mortgage.  Afterwards  the 
Legislature  of  Delaware,  by  act  of  February  22, 
1877,  incorporated  the  purchasers  at  such  sale, 
and  vested  them  with  all  the  rights,  title,  inter- 
est, property,  possession,  claim,  and  demand  at 
law  or  in  equity  of,  in,  or  to  such  railroad, 
with  its  appurtenances,  and  with  all  the  rights, 
powers,  immunities,  privileges,  and  franchises 
of  the  corporation  as  whose  pTopeitj  the  same 
was  sold.  Held,  that  said  act  did  not  revoke  the 
charter  of  said  railroad  company." 

We  see  no  force  in  the  oontentloo  that  the 
defendant,  using  as  it  does,  the  same  name 
and  charter,  still  Is  In  legal  effect  a  new 
corporation  and  absolved  from  tbs  oiKitracts 
of  the  old. 

Is  it  possible  that  the  l<1rst  State  Bank 
became  inanimate  and  lost  Its  entity  lost 
long  enough  to  escape  free  Its  dettts  and  con- 
tracts, and  at  once,  by  the  touch  of  some 
magic  wand  wielded  by  the  bank  cMnmlsaion- 
er,  the  corpse  sprang  upon  its  feet,  not  Itself 
any  longer,  but  another  being  entirely,  un- 
trammeled  by  the  obligations  incident  to  Its 
former  existence,  full-fledged,  ready,  and 
equipped  to  make  Its  influence  again  felt  In 
the  (diannels  of  trade  and  commerce?  It 
such  be  true,  the  bank  commissioner  of  Okla- 
homa has  brought  about  a  transformatioa 
more  wonderful  than  the  dream  of  the  an- 
cient alchemists  that  they  could  transmute 
the  baser  metals  into  gold.  If  the  alcfaozilst 
transmuted  iron  into  gold  the  substance  be- 
came gold  and  was  not  iron  any  longer ;  but 
the  defendant  ascribes  to  the  bank  commla- 
sioner  far  greater  power,  a  power  to  enable 
a  helpless  and  hopeless  being  to  lose  its  identi- 
ty and  existence,  be  transmuted  into  a  new. 
separate,  and  Independent  creation,  strong 
and  virile,  l)earing  the  same  name,  having  the 
same  life,  in  law  another  being,  but  in  fact 
the  some.  We  do  not  think  that  either  the 
bank  commissioner  or  banking  board  intend- 
ed such  a  paradoxical  result.  We  must  as- 
sume that  such  officers  attempted  to  exercise 
only  sudi  power  as  was  given  them  by  law. 

One  of  two  propositions  must  be  true.  Ba- 
ther the  First  State  Bank,  as  now  conducted, 
is  a  collection  of  individuals  assuming  to  do 
a  banking  business  without  corporate  exist- 
ence and  in  vioUtion  of  law,  or  it  Is  the  same 
corporation  that  entered  Into  the  lease  con- 
tract with  the  plaintiff.  We  do  not  hesitate 
to  decide  in  favor  of  the  latter  proiwsltion. 

It  appears  from  the  agreed  statement  ot 
facts,  that  our  holding  in  this  case  does  no 
violence  to  the  original  intention  of  those 
interested  In  the  reorganization  of  the  B'irst 
State  Bank.  Banking  Institutions,  of  all  Imsi- 
ness  concerns,  should  stand  for  fair  dealing ; 
Menefee  and  his  associates,  as  the  new  stock- 
hold^s  of  the  bank,  having  by  written  con- 
tract, acc^>ted  by  iliem,  purchased  the  assets 
of  the  bank,  induding  the  leasehold  in  ques- 
tion, it  ou^t  not  to  be  urged  that  the  In- 
stitution th^  are  conducting  should  escape 
such  obligations  as  the  contract  Imposes. 

It  is  not  necessary  for  us  to  determine 
whetlier  or  not  the  l>ank,  after  reopenlag  Tor 
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business,  again  asaamed  the  leaae  contract, 
nor  whether  or  not  sudi  contract  coald  be 
arolded  by  a  sablessee,  yet  we  feel  it  not 
amiss  to  add  that,  In  holding  the  defendant 
liable,  we  fix  no  burden  not  contemplated  by 
those  Interested  at  the  time  of  the  contract 
with  the  banking  anthorltles,  and  do  no  one 
any  injustice. 

The  Judgment  of  tbe  trial  court  Is  af- 
firmed. 

PER  CTJBIAM.    Adopted  in  whole. 


DUNN  et  aL  t.  STATE.     (No.  8081.) 
(Supreme  Court  oi  (Ndahoma.    May  29,  1917.) 

(Syttabua  by  the  Court.) 

1.  Criminal    r..AW    <g=>1018.    1023(12)— «Ap- 

PSAIjiBLB    ObOKB"— DENIAI,    OF    MOTION    TO 

Vacate  Kobkeitubs  on  Affeabancb  Bond 

— Supbeue  Court. 
The  order  of  the  trial  court  overruling  a 
motion  to  vacate  a  judgment  of  forfeiture  en- 
tered upon  an  appearance  bond  "affects  a 
substantial  right"  of  the  principal  on  tbe  bond, 
and  "in  effect  determines  tbe' action,"  and  is  an 
appealable  order  as  defined  by  section  5237, 
Rev. 'Lews  1910. 

(a)  Tbe  appeal  in  such  proceeding  is  a  civil 
case  as  distinguished  from  a  criminal  case,  and 
lies  to  the  Supreme  Court,  and  not  to  the  Crimi- 
nal Court  of  Appeals. 

[£<d.  Note, — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  §S  2577,  2588.] 

2.  Bail    «=»70(2)  —  Appeal    Bond  — Nonap- 
pkabancb— Vacation  op  FoBrEiTUBi. 

T'nder  the  facts  set  out  in  the  opinion  a 
Bufflcient  excuse  is  shown  for  tbe  failure  to  ap- 
pear, and  the  motion  to  vacate  the  forfeiture  en- 
tered upon  the  bond  should  have  been  sustained, 
and  the  denial  thereon  constituted  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  a  363-365,  369.] 
S.  Case  Ovbbbulbd. 

The  holding  in  Fowler  v.  State,  46  Okl. 
361,  145  Pac.  326,  to  the  effect  that  an  order 
refusing  to  set  aside  a  bond  forfeiture  "is  not 
a,  final  order,"  and  therefore  an  appeal  will  not 
lie  from  it,  is  expressly  overruled. 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Blaine  County; 
CTbos.  A.  Edwards,  Judge. 

Elmer  Albert  Dunn  and  others  appeal  from 
an  order  refusing  to  vacate  a  forfeiture  tak- 
en on  an  appeal  bond.    Reversed. 

J.  P.  Wlshard,  of  Watonga,  for  plalntlfTs  In 
error.  Ben  Smith,  Co.  Atty.,  Seymour  Foose, 
and  R.  C.  Brown,  all  of  Watonga,  for  the 
State. 

GALBKAITH,  C.  On  October  12,  1915,  an 
Jnformatlou  was  filed  in  the  county  court  of 
Blaine  county,  diarglng  the  plaintiff  in  er- 
ror, Elmer  Albert  Dunn,  witli  tbe  crime  of 
perjury.  He  appeared  on  the  11th  day  of 
December  thereafter,  and,  waiving  prelimi- 
nary examination,  entered  into  a  bond  In  tbe 
snm  of  $1,500  with  his  coplaintlffs  In  error, 
as  sureties,  for  his  appearance  In  the  district 


court  of  that  county  at  the  January  term 
thereof,  commencing  on  January  5,  1916.  On 
the  12th  day  of  December  an  information 
was  filed  against  him  in  the  district  court, 
and  on  the  21st  day  of  December  the  cause 
was  aet  down  for  trial  on  the  12tb  day  of 
January,  1916,  and  an  order  entered  contin- 
uing the  bond  first  given  in  force.  On  Janu- 
ary 10th  a  demurrer  to  the  information  was 
presented  to  the  district  court  and  overruled, 
and  on  January  11th  the  defendant  entered 
his  plea  of  not  guilty.  At  9  o'clock  on  the 
morning  of  January  12th  the  cause  was  call- 
ed for  trial,  and  the  defendant,  failing  to 
appear,  and  having  been  called,  was  adjudged 
to  be  in  defiault,  and  a  forfeiture  entered 
upon  his  bond,  and  a  bench  warrant  Issued 
for  his  arrest.  At  1  o'clock  on  that  day  the 
principal  appeared  in  court  and  Informed 
the  court  that  his  counsel  had  withdrawn 
from  his  case,  and  asked  for  time  to  secure 
other  counsel  and  to  present  a  motion  to 
vacate  the  forfeiture  entered  on  his  bond, 
and  to  make  a  showing  for  continuance  of 
tbe  cause.  The  court  gave  blm  one  hour. 
Within  the  time  given  a  motion  was  present- 
ed to  vacate  the  forfeiture,  supported  by  the 
affidavit  of  the  principal,  and  that  of  a  prac- 
ticing physician.  The  grounds  of  the  motion 
were  that  the  principal  was  prevented  from 
being  present  at  the  calling  of  court  on 
account  of  sickness  in  his  family ;  that  he 
lived  In  the  country  some  13  miles  from  Wa- 
tonga, the  county  seat,  and  his  wife  was  Bids, 
and,  it  not  being  safe  to  leave  her  at  homo 
by  herself,  it  was  necessary  for  him  to  go 
home  each  night,  and  that  he  arose  early  on 
that  rooming  and  went  quite  a  distance  from 
his  home,  by  request  of  his  'wife,  to  secure 
some  one  to  come  and  stay  with  her  while  he 
returned  to  court;  that  he  was  delayed  and 
missed  the  regular  passenger  train  going  to 
Watonga,  and  was  forced  to  take  a  local 
freight,  which  put  him  In  Watonga  a  little 
after  12  o'clock  noon;  that  he  was  acting  in 
good  faith,  and  Intended  no  disrespect  to  the 
court,  or  its  process.  In  failing  to  be  present 
at  the  opening  of  court  on  that  day;  that  he 
was  perfectly  willing  to  pay  all  the  costs 
that  had  been  Incurred  on  account  of  his 
neglect,  provided  the  forfeiture  entered  upon 
the  bond  was  vacated.  The  affidavit  of  the 
physician  stated,  in  substance,  that  he  knew 
the  condition  of  the  principal's  wife,  and  that 
she  was  in  a  critical  condition,  and  that  he 
had  advised  blm  that  It  was  unsafe  to  leave 
her  alone  while  he  attended  court,  and  that 
It  was  necessary  for  the  safety  of  his  wife 
that  he  should  spend  the  nights  at  home. 
The  principal  also  made  a  showing  for  the 
continuance  which  was  adjudged  sufficient 
by  the  trial  court,  and  the  trial  of  the  crimi- 
nal case  was  continued  for  the  term,  but  the 
motion  to  vacate  the  forfeiture  on  the  bond 
was  denied.  From  that  order  an  appeal  has 
been  prosecuted  to  this  court. 
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[1]  It  Is  objected  bjr  the  defendant  bk  er- 
ror that  this  court  has  no  Jurisdiction  of  the 
cause,  for  the  reason:  First,  that  the  order 
complained  of  was  not  a  final  order,  and 
therefore  not  appealable ;  second,  that  If  the 
order  was  appealable,  relief  had  been  sought 
In  the  wrong  court ;  that  no  ap];>eal  would  lie 
to  this  court  since  the  order  appealed  from 
was  taken  in  a  criminal  cause,  and  the  Crim- 
inal Court  of  Appeals  has  Jurisdiction  In  all 
criminal  cases. 

Fowler  T.  State,  45  OU.  351,  145  Pac. 
326,  Is  cited  as  an  authority  on  the  first 
ground.  Although  that  case  was  similar  to 
the  Instant  case,  in  that  It  was  an  appeal 
from  an  order  refusing  to  vacate  a  forfeiture 
entered  upon  a  bail  bond,  it  differs  from  this 
case  in  two  material  respects :  First,  that  the 
appeal  was  prosecuted  in  that  case  by  the 
surety ;  and,  second,  the  surety  had  been  in- 
demnified by  a  deposit  of  money,  and  for  that 
reason  the  court  held  that  it  appeared  trom 
the  record  that  the  rights  of  the  plaintiff  in 
error  could  not  be  affected  by  the  order  com- 
plained of,  and  therefore  he  had  no  right  to 
have  the  order  reyiewed  upon  appeal;  the 
court  expressly  calling  attention  to  the  fact 
that  a  different  question  would  have  been 
presented  if  the  principal  had  prosecuted  the 
appeal,  by  the  following  statement  in  the 
opinion: 

"If  the  principal  defendant  wag  making  this 
fight  on  appeal,  there  mi^ht  be  involved  a  more 
serious  question,  inasmuch  as  the  order  might 
ultimately  affect  his  property  rights  and  bring 
it  within  the  spirit,  as  well  as  the  letter,  of  the 
statute." 

The  order  complained  of  In  the  Instant 
case  affected  "a  substantial  right"  of  the 
plaintiffs  in  error,  in  this,  that  it  adjudged 
them  liable  in  the  sum  of  $1,500,  and  "it  in 
effect  determines  the  action."  The  order, 
therefore,  had  all  of  the  necessary  elements 
of  a  final  order  under  section  5237,  Rev.  Laws 
1910. 

This  court  has,  without  apparent  doubt, 
itntertained  Jurisdiction  of  numerous  appeals 
of  this  diaracter.  In  State  v.  Hines  et  al., 
87  Okl.  198,  131  Pac  68S,  Ann.  Cas.  1915B, 
431,  the  court  said: 

"We  have  no  hesitancy  in  saying  that  in  the 
call  of  a  criminal  case,  either  for  hearing,  ar- 
raignment, trial,  or  judgment,  or  upon  any  oth- 
er occasion  when  his  presence  in  court  may  be 
lawfully  required,  if  a  defendant,  on  account  of 
illness,  is  unable  to  be  present,  and  such  fact  is 
made  to  satisfactorily  appear,  it  would  be  ei- 
ther error  or  aa  abuse  of  discretion  to  refuse 
either  to  pass  the  case  or  grant  a  continuance, 
«r  upon  sufficient  showing  to  vacate  and  set 
aside  the  order  of  forfeiture." 

And  again  In  Itfelton  v.  State,  46  Okl.  487, 
149  Pac.  154,  the  court  say,  as  to  the  cor- 
rectness of  the  procedure  followed  In  the  in- 
stant case: 

"Our  courts  have  repeatedly  held  in  a  long 
line  of  cases  coming  before  them  that  the  final 
order  of  the  trial  court  declaring  a  forfeiture 
of  the  bail  bond  cannot  be  collaterally  attacked 
in  a  subsequent  action  against  the  principal  and 
sureties  on  the  bond,  and  that.  If  it  be  the  pur- 


pose of  the  bondsmen  to  interpose  a  defense, 
they  can  only  do  so  by  following  the  procedure 
prescribed  by  statute,  wliich  is  as  follows:  'But, 
if  at  any  time  before  the  final  adjournment  of 
court,  the  defendant  or  his  bail  appear  and 
satisfactorily  excuse  his  neglect,  the  court  may 
direct  the  forfeiture  to  be  discharged  upon  such 
terms  as  may  be  just'  Should  the  court  re- 
fuse to  set  the  forfeiture  aside  upon  the  show- 
ing made,  then  the  parties  would  have  the  right 
to  appeal  to  the  Supreme  Court  from  the  re- 
fusal of  the  trial  court  to  vacate." 

The  .doctrine  seems  now  to  be  well  set- 
tled, in  this  Juisdlction,  that  an  appeal  will 
lie  to  this  court  from  an  order  refusing  to 
vacate  a  Judgment  of  forfeiture  entered  up- 
on a  baU  bond. 

It  is  true  that  section  1769,  Rev.  Laws 
1910,  declares  that  the  Criminal  Court  of  Ap- 
peals shall  have  exclusive  appellate  Jurisdic- 
tion, coextensive  with  the  limits  of  the  state, 
in  all  criminal  cases  appealed  from  the  dis- 
trict, superior,  and  county  courts,  and  such 
other  courts  of  record  as  may  be  established 
by  law.  This  Jurisdiction  Is  exclusive  in  all 
criminal  cases.  Crump  v.  State,  7  Okl.  Cr. 
535,  124  Pac.  632;  .State  v.  Brown,  8  Okl.  Or. 
40,  126  Pac.  245,  Ann.  Cas.  1914C,  394;  Cook 
V.  State,  37  Okl.  362,  132  Pac.  341;  Hemdon 
V.  Hammond,  28  OkL  616,  116  Pac.  775.  The 
Instant  case,  however,  is  not  a  criminal  case. 
The  Judgment  appealed  from  was  not  an  ad- 
judication of  guilt,  but  was'  an  adjudication 
tliat  the  principal  had  breached  the  condi- 
tion of  his  bond,  1.  e..  Incurred  a  civil  lia- 
bility, and  that  he  and  his  sureties  were 
liable  to  the  state  of  Oklahoma  in  the  sum 
written  In  the  bond.  Judgment  in  the  crim- 
inal case  had  not  been  entered.  The  trial 
of  that  case  had  been  continued  for  the  term. 
The  Judgment  appealed  from  merely  fixed  a 
civil  liability  against  the  accused,  as  prin- 
cipal, and  his  sureties.  TUs  appeal  is  not 
in  any  proper  sense  a  criminal  case  of  wMch 
the  Criminal  Court  of  Appeals'  has  Jurisdic- 
tion, but  is  a  dvil  proceeding,  properly  ap- 
pealable to  this  court. 

This  view  of  the  question  Is  supported  by 
the  opinion  in  U.  S.  v.  Dunne,  173  Fed.  254, 
97  O.  O.  A.  420,  where  there  bad  been  a  con- 
viction in  the  federal  court  of  Oregon,,  and 
Judgment  entered  assessing  a  fine  of  $100, 
and  ordering  a  Jail  sentence  of  30  days.  The 
accused  sued  out  a  writ  of  error  and  entered 
into  a  supersedeas  bond  to  stay  the  Judgment. 
Pending  the  appeal  the  principal  died.  Upon 
the  suggestion  of  the  death  the  Supreme 
Court  dismissed  the  writ  of  error,  and  caused 
a  mandate  to  issue  to  the  trial  court,  direct- 
ing ttiat  it  should  take  such  proceedings  in 
the  cause  as  right  and  Justice  under  the  laws 
of  the  United  States  ought  to  be  had,  not- 
withstanding the  writ  of  error.  The  mandate 
was  spread  of  record  in  the  trial  court,  and 
some  time  afterwards  the  executor  of  the 
principal  in  the  supersedeas  bond  presented 
a  motiofa  asldng  that  the  Judgment  of  con- 
viction be  vacated  and  the  fine  canceled,  and 
that  the  Judgment  be  declared  to  be  no  longer 
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of  any  validity.  The  motion  was  granted, 
and  Jndgment  entered  accordingly.  From 
that  order  tbe  United  States  enied  out  a  writ 
of  error  to  tjie  Court  of  Appeals.  The  de- 
fendant in  error  moved  tbat  court  to  dis- 
miss tbe  writ  of  error  for  want  of  jurisdic- 
tion "on  the  ground  that  this  la  a  criminal 
case  and  no  right  has  been  conferred  by  law 
apon  the  United  States  to  obtain  a  review 
of  a  Jadgment  In  such  case  by  writ  of  error 
from  this  court"  The  Circuit  Court  of  Ap- 
peals denied  the  miotton,  and  held  that  an 
order  of  the  trial  court,  declaring  a  judgment 
In  a  criminal  case  abated  by  reason  of  tbe 
death  of  the  defendant,  after  the  entry  of 
judgment,  was  an  independent  proceeding  of 
a  dyil  nature,  which  might  be  reviewed  In 
the  Circuit  Court  of  Appeals  at  tlie  instance 
of  the  United  States  upon  a  writ  of  error. 
Tbe  court  said,  during  the  course  of  the 
<q>inlon: 

"The  qnestion  of  the  civil  liability  of  the  es- 
tate of  John  H.  Mitchell  {the  defendant]  upon 
tl>e  jadgment  must  therefore  be  a  civil  case  as 
distingnisbed  from  a  criminal  case.  It  follows 
that  this  court  has  jurisdiction  over  the  writ  of 
error." 

Ufcewlse  an  order  denying  a  motion  to  va- 
cate a  jadgment  of  forfeiture  entered  upon 
a  bail  iMnd  taken  In  a  criminal  case  may 
properly  be  classed  as  an  "independent  pro- 
ceeding of  a  dvil  nature,"  entirely  independ- 
ent of  the  issue  in  the  criminal  case  in  which 
tbe  bond  was  given  and  the  forfeiture  taken. 

We,  therefore,  conclude  tfrnt  the  case  was 
I>roperly  aiH;>ealabIe  to  this  court,  and  tliat 
the  plaintiffs  in  error  have  a  right  to  have 
the  order  complained  of  reviewed  here. 

[2]  While  it  appears  from  the  record  that 
the  accused  did  not  display  commendable  dil- 
igence In  making  preparation  for  the  trial, 
still  It  does  aiipear  that  the  excuse  he  gave 
for  his  failure  to  appear  at  the  opening  of 
court  on  the  12th  day  of  January,  when  the 
cause  was  set  for  trial,  showed  an  effort  in 
good  faith  to  satisfactorily  excuse  his  neg- 
ligence, and  ought  to  have  been  held  sufficient 
by  tbe  court  under  the  statute. 

It  Is  shown  that  the  accused  lived  13  miles 
in  the  country,  that  his  wife  was  sick,  and 
on  that  account  It  was  necessary  for  him  to 
go  home  each  night,  and  tliat  he  was  only 
three  or  four  hours  late  In  appearing  after 
the  convening  of  court,  when  he  should  have 
appeared;  that  he  offered  to  pay  all  the  costs 
and  expenses  that  had  been  incurred  on  ac- 
count of  his  default,  and  it  does  seem  tliat 
be  and  bis  bondsmen  ought  not  to  be  penal- 
ized. In  the  sum  of  $1,500,  under  the  circum- 
stances shown  above. 

The  cause  is  therefore  reversed,  with  di- 
rections to  the  trial  court  to  vacate  the  order 
of  forfeiture  entered  upon  the  bond,  and  to 
tax  the  costs  of  the  trial  court  to  the  plain- 
tiffs in  error. 


PER  CURIAM.  [3]  Fowler  ▼.  State,  45 
Okl.  351,  145  Paa  326,  referred  to  in  the 
above  opinion,  was  an  appeal  from  an  order 
refusing  to  vacate  a  bond  forfeiture.  In  that 
case  tbe  accused,  whose  bond  liad  been  for- 
feited, before  leaving  tbe  state,  placed  in  tlia 
bands  of  one  of  his  bondsmen  suffideut 
money  with  which  to  satisfy  the  bond.  Aft- 
er tbe  bond  bad  been  forfeited,  these  bonds- 
men filed  a  motion,  praying  the  court  to  set 
the  order  of  forfeiture  aside.  Ttds  motion 
was  denied;  and  on  appeal  was  perfected  to 
this  coart  from  the  order  refusing  to  set 
aside  the  forfeiture.  The  appeal  was  dis- 
missed, on  tbe  theory,  that  no  "substantial 
right"  of  the  bondsmen  was  affected  by  the 
order  refusing  to  set  aside  the  forfeiture, 
since  they  had  been  fully  and  Unconditional- 
ly indemnified,  and  that  therefore  section 
5237,  Revised  Laws  1910,  did  not  give  them 
tbe  right  of  appeal.  And  to  that  extent  tbe 
<¥inlon  is  correct,  and  is  adhered  to. 

But  the  opinion  goes  further,  and  holds. 
In  effect,  that  the  order  appealed  from  was 
"not  a  final  order,"  and  that  therefore  an 
appeal  would  not  lie  from  it.  To  the  extent 
of  this  holding,  tbe  opinion  Is  expressly  over- 
ruled. 

PER  CURIAM.    Adopted  in  whole. 

BOARD  OF  COUNTT  COM-RS  OF  ATOKA 
COUNTY  V.  OYPEKT.  (No.  7892.) 

(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(Svllalm*  b»  the  Court.) 

1.  Taxation  ig=»316  —  Tax  Absesbob  —  Com- 
pensation—Statutk. 

Under  section  16,  chapter  152,  Sess.  Laws 
1911,  the  compensation  to  be  paid  the  county  tax 
assessor  was  baaed  upon  the  entire  property  val- 
uation of  the  county.  In  computing  the  compen- 
sation under  such  statute,  the  valuation  placed 
upon  public  service  corporations  within  the  coun- 
ty should  be  included. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  622-524,  811.] 

2.  Taxation  «=>316  —  Tax  Assessob  —  Ci-Anf 
FOB  Coia>ENSATioN— Estoppel. 

When  the  tax  assessor  presents  a  claim  for 
alleged  balance  due  on  hia  compensation  for  the 
year  to  the  board  of  county  commissioners  and 
the  same  is  disallowed,  he  is  not  estopped  to 
maintain  an  action  on  the  claim  so  presented 
and  disallowed  because  of  the  fact  that  he  bas 
received  payment  of  other  claims  presented  and 
allowed  as  a  portion  of  such  compensation;  it 
being  understood  by  the  board  at  the  time  of 
allowing  such  claims  that  they  were  accepted  as 
part  payment  of  the  entire  comttensation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S§  622-524,  811.] 

S.  Appbai.  and  Ebbob  «s>1028  —  Habmless 
Ebbob— Tbiai.  Ebbobs. 
If  the  trial  court  had  jurisdiction  of  the 
cause  and  of  tbe  parties,  and  the  undisputed 
competent  evidence  would  have  authorized  the 
court  to  peremptorily  instruct  the  jury  to  return 
a  verdict  for  a  sum  equal  to  or  greater  than  tbe 
amount  awarded  by  the  jury,  alleged  error  aris- 
ing during  the  progress  of  the  trial  will  not  be 
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considered,  as  !t  cannot  be  said  that  such  error, 
if  any,  was  prejudiciaL 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4034.] 

4.  Judgment  «=s>66a-WKOROFni.  Judomkht 
—Conclusiveness. 

If  the  plaintiff  has  submitted  his  cause  to  a 
tribunal  having  jurisdiction  to  try  and 'pass  up- 
on the  issues,  and  has  permitted  a  judgment, 
though  wrongful  to  become  final  because  of  fail- 
ure to  appeal,  he  cannot  maintain  another  ac- 
tion; but  as  to  such  issues  nothing  short  of  a 
final  adjudication  thereof  by  a  judicial  tribonai 
of  competent  jurisdiction  can  successfully  be 
urged  as  res  judicata. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  DiK.  {  1171.] 

5.  Counties  ^=»57 — Judgment— Res  Judica- 
ta—Board  OF  County  Commissionebs. 

Boards  of  county  commissioners  in  this  state 
necessarily  exercise  gusjsi  judicial  power,  arising 
from  the  discluirge  of  their  duties  and  inherent 
in  the  nature  of  their  office ;  but  such  iwards  do 
not  exercise  purely  judicial  power.  Though  not 
appealed  from,  the  action  of  such  a  board  in  dis- 
allowing a  claim  does  not  become  res  judicata. 
[Kd.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  U  74,  76.] 

6.  Counties  «S3204(1)  —  Boabd  or  County 

COUMISBIONERB   -^   AqENCT   FOB    COUNTT   — 
CoUBT. 

In  passing  upon  claims  presented,  the  mem- 
bers of  the  board  of  county  commissioners  act 
as  agents  of  the  county,  and  the  disallowing  of 
a  daim  is  merely  the  refusal  of  the  county  to 
pay.  Being  interested,  and,  under  the  law,  nec- 
essary parties  to  any  action  by  or  against  the 
county,  they  cannot,  in  the  rejection  of  claims, 
be  said  to  act  as  a  court. 

[Ed.  Note— For  other  cases,  see  Counties, 
Cent  Dig.  {§  312,  318-^21.] 

7.  Counties  ®=>58  —  Action  or  Boabd  ok 
County  Commissioners— Appeal— Effect. 

Appeal  from  the  action  of  the  board  of  coun- 
ty commissioners  is  a  statutory^  method  by  which 
the  district  court  may  obtain  jurisdiction  of  the 
cause  and  of  the  parties,  and  a  judicial  determi- 
nation may  be  bad.  Such  method  is  not  ezclu- 
aive,  and  does  not  preclude  the  claimant,  after 
the  presentation  and  disallowance  of  his  claim, 
from  beginning  an  action  by  the  ordinary  meth- 
od of  filing  a  petition  and  causing  issuance  and 
service  of  summons. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  ||  76-SO.] 

lAdtUUonal  Byttabui  bv  Editorial  Staff.) 

8.  WOBDS   AND   PHBASES  —   "QUABI   JUDICIAL 

Poweb"— "Judicial  Act." 
A  "guaai  judicial  power"  is  one  imposed  upon 
an  officer  or  a  board,  involving  the  exercise  of 
discretion,  judicial  in  its  nature,  in  connection 
with  and  as  incidental  to  the  administration  of 
matters  assigned  or  intrusted  to  such  officer  or 
board;  a  "judicial  act"  is  an  act  done  by  a  mem- 
ber of  the  judicial  department  of  the  government 
in  executing  ttfe  law  or  applying  it  to  a  particu- 
lar state  of  facts  presented  for  the  determination 
of  the  rights  of  the  parties  thereunder. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judicial 
Act;   Quasi  Judicial.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Atoka  County; 
Robt.  M.  Ralney,  Judge. 

Action  by  S.  T.  Cypert  against  the  Board 
of  County  CommlsslonerB  of  Atoka  County. 


Judi^ent  for  plalntUT,  and  defendant  brings 
error.    Affirmed. 

J.  W.  Clark  and  M.  C.  Halle,  both  of  Atoka, 
for  plalntUF  In  error.  Jones  &  McCasland,  of 
Atoka,  for  defendant  In  error. 

STEWART,  C.  The  parties  will  hereinaft- 
er be  styled  plaintiff  and  defendant,  as  they 
were  In  the  lower  court  Plaintiff  brought 
action  against  the  board  of  county  commis- 
sioners of  Atoka  county,  Okl.,  for  balance  due 
on  compensation  of  the  plaintiff  for  tlie  year 
1913  as  tax  assessor  of  Atoka  county.  Ver- 
dict of  the  Jury  and  judgment  of  the  conrt 
was  rendered  In  favor  of  the  plaintiff  and 
against  the  defendant  t&  the  sum  of  $523.44. 
Motion  for  a  new  trial  was  duly  filed  and 
overruled,  and  defendant  brings  error  to  tbls 
court 

The  undisputed  evidence  shows  that  the 
plaintiff  waa  tax  assessor  of  Atoka  county 
during  the  time  set  forth  In  plaintiff's  peti- 
tion, and  that  the  assessed  valuation  of  prop- 
erty In  such  county  for  the  year  1913  was 
$7358,918;  that  the  plaintiff,  as  part  of  hia 
compensation  for  said  year,  received  from 
the  county  amounts  aggregating  $1,610  in 
payment  of  claims  presented  monthly  to  the 
board  of  county  commissioners  during  the 
first  six  months  of  said  year,  on  the  basis  of 
75  per  cent,  of  the  assessed  valuation  for  the 
preceding  year  as  authorized  by  law. 

[1]  Under  section  16,  chapter  152,  S.  L. 
1911,  the  assessor  was  allowed  6  cents  per 
$100  for  the  first  $2,000,000  assessed  valua- 
tion, 2%  cents  per  $100  for  the  next  $3,000,- 
000,  1^  cents  per  $100  for  the  next  $30,000,- 
000,  and  for  all  above  $35,000,000,  %  of 
a  cent  per  $100.  One  of  the  questions  rais- 
ed in  the  trial  of  this  case  is  whether  or 
not,  in  computing  the  compensation  of  the 
assessor,  the  assessed  valuation  of  public 
service  corporations  In  the  county  should 
be  Included.  The  case  was  tried  on  the  23d 
day  of  December,  1914.  This  court.  In  Thom- 
as V.  Commissioners  of  Hughes  County,  43 
OkL  616,  143  Pac.  665,  an  opinion  rendered 
October  13,  1014,  held  that  the  county  asses- 
sor was  entitled  to  compensation  based  upon 
the  entire  valuation  of  the  county,  including 
valuation  placed  on  public  service  corpora- 
tions. Hence  the  rule  for  computing  com- 
pensation should  not  have  been  in  dlspate  at 
the  time  of  the  trial. 

[2, 3]  The  defendant  offered  no  testimony. 
Under  the  evidence,  the  plaintiff  could  have 
recovered  slightly 'more  than  the  amount  fix- 
ed by  the  verdict  of  the  jury ;  but  the  plain- 
tiff has  made  no  complaint  In  this  court 
Therefore  the  fact  that  the  verdict  may  have 
been  too  small  will  not  be  considered  tn  this 
opinion. 

A  great  many  captious  and  technical  objec- 
tions were  offered  by  the  defendant  during 
the  progress  of  the  trial,  most  of  them  being 
wholly  untenable  and  without  merit    In  this 
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conrt  the  defendant  complains  that  tbe  trial 
court  erred  In  Impaneling  the  Jury  from  a 
special  venire  ordered  by  the  conrt;  that  the 
conrt  erred  In  matdng  certain  remarks  dur- 
ing the  progress  of  the  trial  in  the  presence 
of  the  Jury,  as  being  prejudld&l  to  the  defend- 
ant; that  the  court  erred  in  the  general  in- 
stmctioDS  to  the  Jury;  also  that  there  was 
error  of  the  court  in  not  giving  the  following 
special  Instmction  requested  by  the  defend- 
ant, to  wit: 

"Gendemen  of  the  Jnry,  you  are  instructed 
that  when  any  allowance,  either  in  whole  or  in 
part,  is  made  upon  any  claim  presented  to  the 
board  of  county  commissioners,  and  is  accepted 
by  tbe  person  making  tbe  claim,  such  allowance 
sball  be  in  full  settlement  of  the  entire  claim." 

The  general  instructions  given  to  tbe  Jury 
fairly  charge  the  law  of  this  case.  With  ref- 
erence to  the  special  instruction  requested, 
we  And  that  the  undisputed  evidence  in  the 
case  shows  that  the  claim  sued  upon  was 
duly  presented  to  the  board  of  county  com- 
missioners and  wholly  disallowed.  It  Is  true 
that  the  monthly  claims  mentioned  In  the 
way  of  advances  on  the  whole  compensation 
coming  to  the  plaintiff  were  presented  and 
paid;  but  the  plalntur  has  not  been  allowed 
or  paid  any  part  of  the  claim  sued  upon,  the 
same  being  for  the  balance  due  on  his  com- 
pensation. He  did  not  receive  any  part  of 
such  claim  as  presented,  and  is  not  estopped 
to  urge  same  agauiat  the  county.  It  is  said 
In  County  of  Oklahoma  v.  Blakeney,  5  OkL 
TO,  48  Pac.  101: 

"The  record  shows  by  the  proceedings  of  the 
board  of  county  commissioners  that  the  amount 
allowed  and  accepted  was  in  partial  payment 
and  intended  to  be  only  in  partial  payment,  of 
the  claim  presented ;  and  we  must  hold  that 
such  partial  payment  did  not  deprive  tbe  defend- 
ant in  error  of  tbe  right  to  subsequently  pre- 
sent bis  claim  for  tbe  balance  on  said  account  to 
said  commissioners  for  allowance." 

[4]  The  defendant  also  raises  the  question 
of  tbe  Jurisdiction  of  the  court  over  the  par- 
ticular cause,  urging  that  the  action  of  the 
board  of  county  commissioners  in  rejecting 
the  claim  became,  in  the  absence  of  appeal, 
final  and  res  Judicata;  that  therefore  an 
original  action  cannot  be  maintained  on  such 
claim.  Tbe  question  thus  presented  is  really 
the  <H>Iy  one  necessary  for  this  court  to  con- 
sider ;  for,  if  the  trial  court  was  without  Ju- 
risdiction, the  plalntltr's  cause  must  fall,  but, 
if  the  trixU  court  had  Jurisdiction,  we  think 
that,  under  the  undisputed  evidence,  the 
plaintiff  was  entitled  to  recover,  and  that  the 
trial  court  should  have  peremptorily  Instruct- 
ed tbe  jury  to  find  for  the  plaintiff  for  a 
greater  amount  than  that  awarded  by  the 
Jury.  However,  if  be  has  once  submitted  his 
case  to  a  tribunal  having  Jurisdiction  to  try 
and  pass  upon  the  issues,  and  has  permitted 
a  Judgment,  though  wrongful,  to  become  final, 
he  cannot  maintain  another  action. 

This  court,  80  far  as  we  have  been  able 
to  find,  has  never  directly  passed  upon  the 
particular  question  raised.  However,  In  a 
number  of  cases  appealed  to  this  court,  ac- 


tions were  begun  against  counties  in  tbe  or- 
dinary manner  by  filing  petition  and  causing 
the  Issuance  and  service  of  summons  on 
claims  presented  and  disallowed,  and  In 
which  there  was  no  appeal  to  the  district 
court  from  the  action  of  the  board  disallow- 
ing same.  The  question  of  res  Judicata  was 
not  raised,  and  this  court  decided  such  ap- 
peals on  the  assumption  that  the  lower  court 
had  Jurisdiction.  Among  sndi  cases  may  be 
named  the  following:  Huddleston  v.  Board, 
8  Okl.  614,  58  Pac.  749;  Board  of  Commis- 
sioners of  Garfield  County  v.  Bebb  et  at,  152 
Pac.  595;  Smith  v.  Board  of  Commissioners, 
Oklahoma  County,  136  Pac.  186;  Mahr  v. 
Board  of  Commissioners,  Pottawatomie  Coun- 
ty, 20  Okl.  628,  110  Pac.  751. 

Under  section  1631,  B.  L.  1910,  it  Is  requbv 
ed  that  each  account  allowed  by  the  county 
commissioners  shall  be  Itemized  and  verified. 
The  commissioners  have  no  authority  to  pay 
any  claim  until  such  is  done.  The  only  au- 
thority for  appeals  from  the  action  of  the 
board  of  county  commissioners  is  found  in 
section  1640,  R.  L.  1910,  which  statute  pro- 
vides in  general  for  allowing  an  appeal  from 
all  decisions  of  such  board  upon  matters 
properly  before  them,  and  reads  In  part  as 
follows: 

"From  all  decisions  of  the  boards  of  commis- 
sioners upon  matters  properly  before  them,  there 
shall  be  allowed  an  appeal  to  the  district  court 
by  any  persons  aggrieved,  including  the  county, 
by  its  county  attorney,  upon  filing  a  bond  with 
sufficient  penalty,  and  one  or  more  sureties,  to 
be  approved  by  the  county  clerk,  conditioned 
that  the  appellant  will  prosecute  bis  or  her  ap- 
peal without  delay,  and  pay  all  costs  that  be  or 
she  may  be  adjudged  to  pay  in  the  said  District 
Court" 

We  have  examined  a  number  of  authorities 
from  states  whose  statutes,  like  ours,  pro- 
vide for  appeal  from  the  action  of  boards  of 
ooimty  commissioners  In  disallowing  claims 
presented,  and  are  silent  as  to  whether  the 
method  by  appeal  Is  exclusive  or  cumulative. 
With  the  single  exception  of  the  Supreme 
Court  of  Nebraska  (Brown  v.  Commissioners, 
6  Neb.  Ill),  the  authorities  examined  hold 
that  the  action  of  the  board  In  such  matters, 
though  not  appealed  from.  Is  not  res  Judi- 
cata; that  the  right  to  appeal  and  the  rem- 
edy by  independent  action  are  concurrent. 
The  decision  In  the  Nebraska  case  Is  based, 
to  some  extent,  upon  the  peculiar  rule  In 
Nebraska,  which  permits  an  ordinary  civil 
action  to  be  maintained  in  the  courts  without 
security  for  costs.  The  statutes  of  Nebraska, 
like  ours,  require  a  cost  bond  In  order  to 
effect  an  appeal  from  the  board  of  county 
commissioners.  The  court  holds  that  the 
policy  of  the  laws  of  Nebraska  with  respect 
to  ordinary  claims  against  counties  Is  to 
protect  such  governmental  agencies  against 
the  expense  and  annoyance  that  would  result 
if  original  actions  were  permitted  to  be 
hrought  In  such  cases.  With  due  respect  to 
the  distinguished  writer  of  the  opinion,  we 
think  the  argument  In  the  Nebraska  case 
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does  not  even  remotely  show  that  boards  of 
county  commissioners  in  that  state  are  Tested 
with  Judicial  power.  It  would  have  been 
more  logical  to  have  argued  that  the  present- 
ing of  a  claim  and  an  appeal  from  a  disal- 
lowance thereof  was  the  only  way  to  give  the 
district  conrt  Jurisdiction  of  the  county  and 
have  the  controversy  Judicially  determined. 
However,  the  decision  would  not  apply  to  our 
statutes,  which  require  security  for  costs, 
whatever  the  method  pursued.  The  follow- 
ing authorities  oppose  the  holding  of  the 
Nebraska  court:  Commissioners  v.  Brewer, 
9  Kan.  303  (210) ;  Olllett  v.  Commissioners, 
18  Kan.  401;  Smith  et  al.  v.  County  of  Mo- 
have, 2  Ariz.  27,  8  Pac.  160;  Reppy  v.  Jeffer- 
son County,  47  Mo.  66;  Waltz  v.  Ormsby 
County,  1  Nev.  370  (315) ;  Boswell  v.  Board 
of  (bounty  Ck>mmlssioners,  1  Wyo.  235;  Mur- 
phy V.  County  of  Steele,  14  Minn.  67  (GIL 
51);  Washington  County  v.  Thompson,  13 
Bush,  (76  Ky.)  239 ;  Rupert  v.  Board,  2  Idaho, 
19,  2  Pac.  718;  Hedges  r.  Commissioners,  4 
Mont.  280,  1  Pac.  748. 

Mr.  Justice  Valentine,  of  the  Supreme 
Court  of  Kansas,  In  Commissioners  r.  Brew- 
er, supra,  says: 

"A  claim  presented  to  th»  county  commis- 
sioners is  simply  a  claim  presented  to  the  conn- 
ty,  and  a  refusal  by  them  to  jiay  it  is  simply  a 
refusal  of  the  count;  to  pay  it  And  where  a 
county  refuses  to  pay  a  claim  against  it,  there 
seems  to  be  no  good  reason  why  it  may  not  be 
sued  as  well  as  any  other  corporation,  or  as  any 
individual  under  like  circumstances.  It  Is  true 
that  the  county  commissioners  in  some  cases  act 
in  a  kind  of  quasi  judicial  character,  and  when 
they  do  so  act  their  determinations  are  final, 
unless  appealed  from.  But  when  they  allow  or 
disallow  a  claim  against  their  county — against 
their  principal — they  do  not  act  in  a  judicial  ca- 
pacity. They  are  not  then  a  court,  acting  im- 
partially between  two'  contending  parties;  but 
they  are  simply  the  agents  of  one  of  the  parties, 
and  acting  for  such  party.  It  is  also  true  that 
an  appeal  is  given  in  all  cases  from  the  decision 
of  the  board  of  county  commissioners.  •  »  • 
But  no  attempt  has  been  made,  on  account  of 
giving  such  right  of  appeal,  to  abridge  the  right 
of  the  claimant,  which  be  otherwise  has,  to  com- 
mence an  original  suit,  where  bis  claim  has  been 
disallowed  in  whole  or  in  part  by  the  board.  In 
such  case  he  has  two  remedies,  either  of  which 
he  may  resort  to  at  his  option." 

In  Murphy  t.  County  of  Steele,  supra,  the 
Supreme  Court  of  Minnesota  says: 

"Section  82  prescribes  the  proceedings  upon 
the  appeal.  There  is  nothing  in  the  statute  ex- 
pressly maldng  this  appeal  an  exclusive  remedy, 
nor  do  we  think  there  is  anything  from  which  it 
is  necessarily  inferred  that  such  was  the  inten- 
tion of  the  Legislature;  on  the  contrary,  taking 
the  whole  statute  together,  we  think  the  reason- 
able conclusion  is  that  the  appeal  was  intended 
as  a  cumulative  remedy  The  statute  constitutes 
each  county  a  corporation,  which  as  such  can 
sue  and  be  sued." 

The  other  authorities,  supra,  are  to  the 
same  efiTect,  and  we  may  say  that,  not  only 
by  statute,  but  by  our  Constitution,  each 
county  in  this  state  Is  a  body  politic  and  cor- 
porate and  can  sue  and  be  sued.  There  iai 
nothing  In  our  CTonstltutlon  or  laws  that 
vests  the  Jurisdiction  of  actions  against  coun- 


ties in  any  other  tribunals  than  those  provid- 
ed for  trial  of  causes  against  other  corpora- 
tions or  persons,  nor  that  inhibits  the  ordi- 
nary right  of  civil  action  against  them. 

[IJ  There  is  a  distinction  between  acts  that 
are  quasi  Judicial  and  those  that  are  purely 
Judicial.  A  quasi  Judicial  power  is  one  im- 
posed upon  an  officer  or  a  board  involving 
the  ezerdse  of  discretion.  Judicial  in  its  na- 
ture, in  connection  with  and  as  incidental  to 
the  administration  of  matters  assigned  or  in- 
trusted to  such  officer  or  board.  A  good  defi- 
nition of  a  purely  Judicial  act  is  found  in 
4  Words  and  Phrases,  p.  3848: 

"A  judicial  act  is  an  act  done  by  a  member  of 
the  judicial  department  of  government  in  con- 
strmng  the  law  or  applying  it  to  a  particular 
state  of  facts  presented  for  the  determination 
of  the  rights  of  the  parties  thereunder." 

[i-7]  We  do  not  bold  that  quasi  Judicial 
power  may  not  be  exercised  by  boards  of 
cotmty  commissioners.  The  exercise  of  such 
power  necessarily  arises  from  the  nature  of 
their  duties  and  is  inherent  in  the  nature  of 
their  office.  But  to  make  the  action  of  the 
board  in  rejecting  a  claim  res  Judicata  would 
hare  the  effect  of  constituting  the  board  a 
court  of  original  Jurisdiction  to  try  any  cause 
of  action  arising  from  a  disputed  claim 
against  the  county,  irrespective  of  the 
amotint  involved,  and  would  deprive  a  claim- 
ant in  an  action  at  law  against  the  county, 
in  so  far  as  the  court  of  original  Jurisdiction 
would  be  concerned,  at  least,  of  the  constitu- 
tional guaranty  of  a  Jury  trial.  In  addition, 
the  claimant  would  be  compelled  to  try  his 
cause  before  interested  and  biased  Judges, 
with  no  opportunity  to  avail  himself  of  his 
legal  and  inherent  right  to  disqualify  them 
from  sitting.  Such  a  course  would  be  sub- 
versive of  sound  public  jiolicy,  and  would  not 
accord  with  the  genius  of  our  institutions, 
nor  with  either  the  spirit  or  the  letter  of  our 
Constitution  and  laws. 

As  a  rule,  courts  wlU  not,  ^ther  originally 
or  on  appeal,  perform  purely  ministerial  du- 
ties. The  courts  perform  only  such  ministe- 
rial acts  as  of  necessity  are  incidental  to  and 
grow  out  of  the  exercise  of  Judicial  func-tions. 
It  has  been  held  by  this  court  that,  where 
the  statutes  authorize  it,  the  courts  will  en- 
tertain appeals  from  the  board  of  county 
commissioners  Involving  quasi  Judicial  acts, 
because  such  a  course  does  not  violate  the 
principle  of  preserving  Intact  and  separate 
the  co-ordinate  branches  of  the  government 
Parker  et  aL  v.  Board  (yom.  Tillman  Co.,  41 
Okl.  723,  139  Pac.  981;  In  re  Courthouse, 
Okmulgee  County,  Oklahoma,  161  Pac.  200; 
Atoka  Ctounty  v.  Oklahoma  State  Bank,  161 
Pac.  1087.  Under  the  holdbig  of  Justice  Val- 
entine, in  Commissioners  v.  Brewer,  supra, 
the  rejection  of  a  claim  by  the  board  of 
county  commissioners  is  merely  "a  refusal  to 
pay,"  is  neither  a  Judicial  nor  ministerial 
act  The  determination  of  issues  between 
the  county  and  a  claimant  is  purely  Judicial, 


Digitized  by 


Google 


OkL) 


BEARMAX  T.  DUX  OILr  A  GAS  00. 


199 


and  the  power  to  dedde  such  Issues  rests 
only  In  Judicial  tribunals.  Hence  the  au- 
thorizing of  an  appeal  from  the  action  of  the 
board  la  merely  a  statutory  method  afforded 
the  claimant,  which,  if  pursued,  will  give  the 
district  court  Jurisdiction  of  the  county — 
bring  the  connty  or  its  authorized  agents  Into 
court,  so  that  there  may  be  a  Judicial  ascer- 
tainment of  the  rights  of  the  parties.  It 
does  not  follow,  however,  that  such  method 
of  acquiring  Jurisdiction  of  the  county  is 
exclusive,  or  that  the  statute  permitting  such 
procedure  does  away  with  the  ordinary  meth- 
od of  beginning  an  action  by  filing  petition 
and  causing  summons  to  be  issued. 

We  hold  In  this  case  that  the  district  court 
had  Jurisdiction  of  the  particular  cause  and 
of  the  persons  of  the  litigants,  and  that,  as 
a  matter  of  law,  under  the  undisputed  evi- 
dence, the  plaintiff  was  entitled  to  the 
amount  adjudged  to  him.  Such  being  our 
conclusion,  none  of  the  other  matters  com- 
plained of  covild  be  prejudicial  to  the  defend- 
ant Therefore  it  will  not  be  necessary  to 
consider  the  other  questions  presented. 

The  Judgment  is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

(64  OU.  147) 

BEARMAN  v.  DUX  OHi  &  GAS  CX3.  et  al. 

(No.  6987.) 

(Supreme  Court  of  Oklahoma.    March  20,  1917. 
Rehearing  Denied  July  10,  1917.) 

(Syllalut  &v  the  Conrt.J 

1.  Mires  akd  Minebals  €=>7&— On.  aits  Oas 

Leases— CoNSTBXJCTioN. 
It  is  a  rule  of  construction  in  this  state,  ap- 
plied to  oil  and  gas  leases,  that  where  contracts 
are  optional  in  respect  to  one  party,  they  are 
strictly  construed  in  favor  of  the  party  that  is 
bound  and  against  the  party  that  u  not  bound. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S§  201,  210.] 

2.  CONTBACTS    «=5l69— CONSTEUCTION. 

In  the  construction  of  contracts,  it  is  the 
duty  of  the  court  to  place  itself,  as  far  as  pos- 
sible, in  the  situation  of  the  parties  at  the 
time  their  minds  met  npon  the  terms  of  the 
agreement,  and  from  a  consideration  of  the 
Tvriting  itself,  ascertain  their  Intention,  and 
if  this  cannot  be  done  from  the  instrument  it- 
self, the  circumstances  under  which  it  was  made, 
and  the  subject-matter  to  which  it  relates,  may 
be  considered,  and  with  these  aids,  the  court 
should  so  interpret  the  contract  as  to  give  effect 
to  the  mutual  Intention  of  the  parties  as  it  ex- 
isted at  the  time  of  contracting,  so  far  as  that 
intention  is  ascertainable  and  lawful. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  752.] 

8.  Mines  and  Minebals  $=>78(1) — On,  ard 
Gas  Leases — Constbuotion. 
An  oil  and  gas  lease  provided  that  the  lessee 
should  complete  a  well  on  the  leased  premises 
within  three  months  from  tfie  date  thereof  or 
pay  at  the  rate  of  $20  for  each  additional  three 
months  such  completion  was  delayed,  but  was 
silent  as  to  the  time  at  which  such  rentals 
should  be  paid.  Said  lease  also  contained  a 
provision  whereby,  in  consideration  of  $1,  the 
lessor  waived  his  right  to  demand  or  declare  a 
cancellation  or  a  forfeiture  thereof,  except  for 
the  nonpayment  of  rentals  when  due,  and  also 


contained  a  further  provision  which  authoriied 
the  lessee,  at  any  time,  on  the  payment  of  $1, 
to  surrender  the  lease  for  cancellation,  after 
yhich  all  payments  and  liabilities  thereafter 
to  accrue  and  determine  shall  cease.  At  the 
time  the  lease  was  executed,  the  parties  agreed 
that  the  rentals  doe  thereunder  should  be  paid  in 
advance,  and  in  accordance  with  this  agreement 
rentals  were  for  a  time  paid  in  advance  of  the 
three  months  period  for  which  they  were  due. 
Held,  that  applying  a  strict  rule  of  constrnc- 
tion  and  adopting  the  construction  which  the 
parties  have  placed  upon  this  agreement,  the 
lease  will  be  construed  as  requiring  the  rentals 
due  thereunder  to  be  paid  in  advance. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  205.] 

4.  Mines  and  Minebals  «=s>78(6)— On.  ahb 

Gas  Leases— FoBrEiTiTBE. 
Where  the  rentals  due  under  the  terms  of  an 
oil  and  gas  lease  are  payable  in  advance  of  the 
term  for  which  they  are  due,  and  said  lease  con- 
tains a  clause  authorizing  the  lessor  to  declare 
a  forfeiture  thereof  for  nonpayment  of  rentals 
when  due,  and  where  said  rentals  are  not  paid 
when  due  and  a  forfeiture  is  declared  by  the 
lessor  for  such  nonpayment  all  rights  of  the 
lessee  are  determined,  and  he  cannot  have  specif- 
ic performance  of  the  lease  directly  or  indi- 
rectly. 
6:  Mines  and  Minebals  ®s>78(0)  —  On.  and 

Gas  Leases — Rights  of  Lessee. 
Where  plaintiff's  lease  has  been  declared  for- 
feited for  nonpayment  of  rentals  when  due,  and 
another  lease  thereafter  executed  to  another 
person,  upon  the  same  premises,  the  plaintiff 
cannot  take  advantage  of  a  surrender  clause  in 
the  second  lease  authorizing  the  lessee  therein 
to  surrender  same,  as  such  provision  is  for  the 
benefit  of  the  lessor,  and  he  alone  can  take  ad- 
vantage thereof  and  declare  the  lease  forfcuted. 

Error  from  Superior  Court,  Tulsa  County. 

Action  by  the  Dux  Oil  &  Gas  Company 
against  Sam  Wilson  and  another,  in  which 
J.  A.  Bcarman  intervened.  There  was  a 
Judgment  for  plaintiff,  and  intervener  brings 
error.  Reversed  and  remanded,  with  InstrnO' 
tions. 

O'Meara  &  Slpe,  of  Tulsa,  for  plaintiff  in 
error.  Blake  &  Ilazlett,  of  Tulsa,  for  de- 
fendants in  error. 


HARDT,  J.  This  action  was  commenced 
in  the  superior  court  of  Tulsa  county  by  the 
Dux  Oil  &  Gas  Company,  hereinafter  refer- 
red to  as  plaintiff,  against  Sam  and  Lulle 
Wilson,  who  will  be  referred  to  as  defend- 
ants, seelting  to  enjoin  said  defendants  from 
interfering  with  plaintiffs  In  exploring  for 
oil  and  gas  under  a  certain  oil  and  gas  lease 
executed  by  .defendants.  Plaintiff  in.  error 
J.  A.  Bearman,  who  will  be  referred  to  an 
intervener,  was  permitted  to  intervene.  The 
case  was  afterwards  transferred  to  the  dis- 
trict court  of  said  county.  The  lease  was 
dated  February  1,  1912,  and  for  a  considera- 
tion of  $1  leased  the  premises  therein  de- 
scribed to  J.  H.  Larson  for  a  term  of  five 
years,  and  as  long  thereafter  as  oil  and  gas 
was  produced  on  said  land.  Said  lease, 
which  was  assigned  by  Larson  to  plaintiff, 
contains  the  following  provisions : 

"The  party  of  the  second  part  agrees  to  com- 
plete   a    well   on   said    premises    within    three 
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months  from  the  date  hereof  or  pay  at  the  rate 
of  tweaty  ($20.00)  dollars  for  each  additional 
three  months  such  completion  is  delayed  for  the 
time  above  mentioned  for  the  full  completion 
of  such  well  until  a  well  is  completed,  and  it  is 
•greed  that  the  completion  of  such  well  shall 
be  and  operate  as  a  full  liquidation  of  all  rent 
nnder  this  provision  during  the  remainder  of 
the  term  of  this  lease.  *  *  •  For  and  in  consid- 
eration of  $1.00,  the  receipt  of  \rhich  is  hereby 
acknowledged,  the  first  parties  hereby  expressly 
waive  their  right  to  demand  or  declare  a  cancel- 
lation or  a  forfeiture  of  this  lease  except  for 
the  nonpayment  of  rentals  when  due,  and  fur- 
ther agrees  that  the  party  of  the  second  part,  his 
successors  or  assigns,  shall  have  the  right  at 
any  time  on  payment  of  $1.00  to  the  parties' of 
the  first  part,  their  heirs  or  assigns,  to  surren- 
der this  lease  for  cancellation  after  which  all 
payments  and  liabilities  thereafter  to  accrue  un- 
der and  by  virtue  of  its  terms  shall  cease  and  de- 
termine." 

It  is  conceded  by  plalntUT  that  tbe  claase 
last  above  quoted  reserves  to  the  lessor  the 
ri^t  to  declare  a  forfeiture  of  the  lease  tor 
nonpayment  of  rentals  when  due,  and  con- 
tended by  it  that  the  right  to  declare  a  tor- 
fdture  for  any  other  cause  is  expressly  waiv- 
ed in  consideration  of  $1  paid.  Intervener 
contends  that  because  the  lease  contains  a 
surrender  clause  under  which  plaintiff  can 
at  any  time,  on  payment  of  $1,  surrender 
its  lease  for  cancellation,  after  which  all  pay- 
ments and  liabilities  thereafter  to  accrue 
under  and  by  virtue  of  its  terms  shall  cease, 
that  the  same  is  unilateral  and  optional  as 
to  the  lessee,  and  therefore  optional  as  to  the 
lessor,  and  that  by  reason  thereof  lessor  had 
the  rijEht  to  refuse  to  accept  rentals  at  any 
time,  and  that  tbe  provisions  waiving  the 
right  of  forfeiture  except  for  nonpayment  of 
rentals  when  due  is  invalid ;  and  in  support 
of  this  contention  cites  the  following  deci- 
sions of  this  court:  Brown  v.  Wilson,  160 
Pac.  &4,  L.  R.  A.  1917B,  1184;  Frank  Oil 
Co.  V.  Bellevlew,  etc..  Oil  Co..  29  OkL  719. 
119  Pac.  260,  43  L.  R.  A.  (N.  S.)  487 ;  Kola- 
chny  v.  Oalbreath  et  al.,  26  OUl.  772.  110  Pac. 
902.  38  L.  R.  A.  (N.  S.)  451;  Mitchell  v. 
Probst,  152  Pac.  597.  In  none  of  those  cases 
was  a  provision  contained  similar  to  that 
here  Involved.  However,  owing  to  the  view 
we  take  of  the  case,  it  will  be  unnecessary 
for  us  to  determine  this  point.  The  principal 
question  argued  by  both  sides  and  the  one 
which  we  think  is  decisive  of  this  case  is 
as  to  when  rentals  were  payable  under  the 
terms  of  said  lease;  that  is,  whether  they 
are  payable  in  advance  or  on  or  before  the 
expiration  of  the  three-month  period  tor 
which  they  are  due,  and  for  the  purpose  of 
passing  upon  this  question  we  shall  assume 
that  the  contention  of  plaintiff  is  the  correct 
one,  and  that  the  right  to  declare  a  forfei- 
ture is  waived  except  for  the  nonpayment  of 
rentals  when  due. 

[1-3]  It  is  a  rule  of  construction  in  this 
state,  applied  to  oil  and  gas  leases,  that 
where  contracts  are  optional  in  respect  to 
one  party,  they  are  strictly  construed  in  fa- 
vor of  the  party  that  is  bound  and  against 
the  party  that  is  not  bound.    Frank  Oil  Co. 


y.  Bellevlew,  etc..  Oil  Co.,  29  Okl.  719.  119 
Pac.  260,  43  L.  R.  A.  (N.  S.)  487;  Kolachny 
V.  Oalbreath  et  al.,  26  OkL  772,  110  Pac.  902. 
38  L.  R.  A.  (N.  S.)  451;  Brown  v.  WUson. 
supra;  Warner  t.  Page,  159  Pac  264.  Tbe 
lessee  had  the  option  to  drill  or  pay  or  not 
do  either,  and  In  the  event  be  did  not  drill, 
might  extend  the  lease  by  paying  the  rental 
when  due.  It  is  true  that  in  the  cases  cited 
the  delay  money  was  by  express  terms  pay- 
able in  advance,  and  therefore  the  particular 
clause  here  involved  was  not  construed  by 
the  court;  but  the  same  rule  of  construc- 
tion would  apply  to  this  provisioa  as  to  all 
the  other  terms  thereof,  and  no  time  being 
fixed  In  the  lease  a6  to  when  said  rental 
should  be  paid,  applying  a  strict  rule  of  con- 
struction thereto  as  against  the  lessee  and 
in  favor  of  the  lessor,  we  are  Justified  in 
holding  that  snch  rental  should  be  paid  in 
advance.  The  |1  consideration  paid  for  the 
lease  at  the  time  of  its  execution  supported 
the  first  term  of  three  months  and  no  other 
stipulation,  and  the  lease  being  an  option, 
if  the  lessee  desired  thereafter  to  retain  his 
rights  thereunder,  it  was  necessary  for  him 
to  pay  the  rentals  {H-escrlbed  by  the  lease. 
The  lessee  having  the  option  to  i>ay  the  rent- 
al, and  thus  extend  the  lease,  the  same  is 
operative  against  tbe  lessor  during  such  ex- 
tension only  upon  the. payment  of  such  rent- 
al; the  rights  of  tbe  parties  l>eing  correla- 
tive and  mutual.  Frank  Oil  Co.  t.  Belle- 
view  Oil  Co.,  29  OkL  720,  119  Pac.  260.  43 
L.  R.  A.  (N.  S.)  487 ;  Brown  v.  Wilson,  supra. 
In  Dill  v.  Fraze,  169  Ind.  53,  79  N.  B.  971, 
Dill  and  wife,  in  consideration  of  $1,  gave 
to  Fraze  an  oil  and  gas  lease  on  40  acres  of 
land  for  5  years,  and  as  long  thereafter  as 
oil  and  gas  was  found  thereon  in  paying 
quantities  or  the  rental  paid  thereon  as  pro- 
vided in  the  contract,  and  the  lease  provided 
that  if  no  well  was  completed  within  60  days, 
and  No.  2  well  in  60  days  thereafter  from 
date,  the  grant  should  be  null  and  void,  un- 
less second  party  should  thereafter  pay  at 
the  rate  of  $40  for  each  year  such  commence- 
ment was  delayed;  and  the  lease  further 
conferred  the  right  upon  the  lessee  to  cancel 
and  annul  the  same  at  any  time  upon  the 
payment  of  $1  to  the  lessor  and  by  releasing 
the  same  of  record.    Tbe  court  said: 

"The  nnit  of  payment  was  $40,  and  the  ques- 
tion arises  whether  such  payment  was  to  be 
made  in  advance.  While  the  ordinary  rule  gov- 
erning rentals  is  that  payment  in  advance  is  not 
required,  unless  so  stipulated  in  the  contract, 
yet,  as  the  endeavor  of  courts  in  the  enforce- 
ment of  agreements  is  to  effectuate  the  intent 
of  the  makers,  we  are  of  opinion  that,  in  tbe  cir- 
cumstances of  this  case,  it  should  be  held  that 
it  was  the  purpose  of  the  parties  that  payment 
should  be  made  in  advance.  The  situation  of 
appellant  must  be  considered.  There  was  no  ex- 
press agreement  on  the  part  of  the  operator 
that  he  would  even  explore  for  gas  or  oil;  on 
the  contrary,  he  had  reserved  the  right  at  any 
time,  upon  the  payment  of  the  nominal  consid- 
eration of  $1,  to  cancel  and  annul  the  contract 
He  bad  not  agreed  that  he  would  pay  any  sum 
in  the  nature  of  rent." 
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So  In  tbe  case  before  ns,  tbe  lessee  bas  not 
bound  himself  to  develop  the  premises,  or  to 
pay  any  of  tbe  rental  mon^  provided  for  In 
the  lease,  bnt,  on  the  contrary,  has  expressly 
reseived  the  right  at  any  time,  on  payment 
of  $1,  to  surrender  the  lease  for  cancella- 
tion, after  which  all  payments  and  liabili- 
ties thereafter  to  accrue  shall  cease  and  de- 
termine. The  lessor  could  not  compel  him 
to  drill  daring  tbe  first  period  of  three 
montbs  nor  forfeit  the  lease  for  a  failure  so 
to  do,  for  the  $1  paid  supported  tbe  lease  for 
that  term.  Thereafter  the  lessor  had  no 
assurance  that  any  rental  would  be  paid,  for 
under  the  surrender  clause  the  lessee  might 
relieve  himself  of  any  obligation  in  that  re- 
spect 

The  parties  have  themselves  construed  tbe 
lease  as  requiring  all  rentals  to  be  paid  in 
advance.  When  be  obtained  tbe  lease,  Lar- 
son agreed  to  pay  the  rental  in  advance — 
both  tbe  Wilsons  testified  to  this  fact,  and 
in  this  they  are  corroborated  by  the  witness 
Fannin,  who  was  present  at  the  time.  Lar- 
son testifies  that  he  did  not  remember  hav- 
'  Ing  made  this  statement,  yet  tbe  facts  show 
that  all  tbe  rentals  w^re  paid  in  advance,  fire 
different  payments  being  made;  tbe  last  on 
April  30,  1913,  for  tbe  quarter  commencing 
May  1st  following.  In  tbe  construction  of 
contracts,  It  is  the  duty  of  tbe  court  to  place 
Itself  as  far  as  possible  In  the  situation  of 
the  parties  at  the  time  their  minds  met  upon 
the  term^  of  tbe  agreement,  and  from  a  con- 
sideration of  the  writing  itself  (section  919, 
Kev.  Laws  1910)  ascertain  their  intention, 
and  If  this  cannot  be  done  from  the  instru- 
ment Itself,  tbe  circumstances  under  which 
It  was  made  and  the  subject-matter  to  which 
it  relates  may  be  considered  (section  957), 
and  with  these  aids,  it  is  the  duty  of  the 
court  to  so  interpret  tbe  contract  as  to  give 
effect  to  the  mutual  Intentions  of  tbe  parties 
as  it  existed  at  tbe  time  of  contracting  so 
far  as  tbat  Intention  ia  ascertainable  and 
lawful  (section  946).  In  applying  these  statu- 
tory rules  of  construction,  the  court,  in  order 
to  ascertain  tbe  Intention  of  the  parties, 
•will  consider  an  interpretation  placed  upon 
tbe  contract  by  them,  and  will  also  look  to 
their  action  thereunder  before  any  controver- 
sy arose  between  them  as  to  its  meaning.  2 
Elliott,  Contracts,  {  1537 ;  Thornton,  Oil  and 
Gas,  {  79 ;  Smith  ▼.  South  Penn.  Oil  Co.,  59 
TV.  Va.  204,  53  S.  E.  152.  And  such  construc- 
tion, when  reasonable,  will  be  adopted  and 
enforced  by  the  courts,  ^nd  tbe  construction 
placed  thereon  by  tbe  parties  thereto  will 
prevail  where  the  language  used  will  rea- 
sonably allow  of  such  construction,  even 
though  tbe  court  would  probably  adopt  a  dif- 
ferent construction  were  it  not  for  the  par- 
ticular construction  already  placed  by  the 
parties  on  their  agreement.  Elliott,  Con- 
tracts, U  1506,  1537,  1638;  9  Oyc.  588;  6  B. 
C  U  i  241. 

In  the  case  of  Brick  Company  v.  Bailey, 
76  Kan.  42,  90  Pac.  803,  12  L,  B.  A.  (N.  S.) 


745,  Bailey  and  wife  had  executed  an  oil  and 

gas  lease  to  the  Pittsburg  Vitrified  Paving 
&  Building  Brick  Company,  licensing  tbe 
brick  company,  in  consideration  of  |1  and  of 
the  agreements  therein  contained,  to  bore 
wells  for  oil  and  gas  on  tbe  premises  de- 
scribed, and  to  occupy  tbe  premises  so  far 
as  necessary  for  operating  wells,  laying  pipes, 
etc.,  for  the  term  of  ten  years,  and  so  mxuit 
longer  as  oil  and  gas  should  be  found  in  pay- 
ing quantities,  or  the  rental  paid  thereon. 
By  a  subsequent  provisl<m  tbe  company 
agreed  to  complete  a  well  within  two  years 
from  date  of  the  contract,  reasonable  un- 
avoidable delays  and  accidents  excepted,  or 
in  default  thereof,  to  pay  a  yearly  rental' 
of  25  cents  per  acre  from  tbe  expiration  of 
the  two  years  until  a  well  should  be  com- 
pleted and  a  failure  either  to  complete  a 
well  or  make. the  payments  rendered  the 
contract  void  after  tbe  lapse  of  two  years. 
It  was  furtbegr  provided  that  the  rental 
should  be  paid  on  the  first  day  of  the  sev- 
enth month  after  the  date  of  the  lease.  The 
parties  had  mutually  construed  the  lease 
and  acted  ui>on  the  construction,  and  in  ac- 
cordance therewith  on  the  24th  day  of  Octo- 
ber, 1902,  fifty  days  after  the  execution  of 
the  lease,  tbe  company  paid  the  lessor  tbe 
rentals  for  tbe  year  ending  September  4, 
1903,  and  on  September  2,  1903,  made  an- 
other payment  as  rental  for  the  year  ending 
September  4,  1901.  Tlie  court  adopted  tbe 
construction  placed  thereon  by  the  parties, 
although  it  said  tbat  were  it  required  to  rec- 
oncile those  provisions  and  arrive  at  the  in- 
tent of  the  parties,  it  would  probably  con- 
clude that  tbe  rent  began  to  accrue  two  years 
from  the  date  of  tbe  lease,  viz.,  September 
4,  1^,  and  that  the  first  Installment  there- 
of was  payable  April  1,  1905,  and  annually 
thereafter  nntil  the  company  completed  a 
well  or  surrendered  the  lease  another  in- 
stallment would  become  due  and  payabla 

[4,  5]  Tbere  is  nothing  in  the  language  of 
tbe  lease  before  us  tbat  Axes  the  time  at 
which  tbe  rentals  due  thereunder  shall  be 
paid,  and  from  the  instrument  Itself  we  are 
unable  to  say  whether  the  parties  Intended 
that  it  should  be  paid  In  advance  or  at  the 
expiration  of  the  period  for  which  it  was 
due,  and  we  are  authorized  to  look  to  the 
circumstances  nnder  which  the  instrument 
was  executed,  and  to  the  construction  placed 
thereon  by  the  parties  thereto,  and  to  their 
subsequent  acts  thereunder,  and  by  means  of 
the  information  thus  obtained  we  are  enabled 
to  determine  what  their  intention  was,  and 
the  evidence  clearly  shows  that  they  mutual- 
ly construed  tbe  contract  as  requiring  that 
said  rentals  be  paid  in  advance,  and  tbat  act- 
ing nnder  this  construction  rentals  were 
paid  and  accepted  in  accordance  therewith. 
There  is  no  language  in  tbe  lease  that  would 
prevent  such  construction,  and  adopting  this 
view,  which  has  governed  the  conduct  of  tbe 
parties  under  the  agreement,  we  bold  tbat 
said  rentals  were  due  and  payable  In  ad- 
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ranee  on  or  before  tbe  beginning  of  each 
three-month  period. 

The  lease  was  taken  by  Larson  for  the 
benefit  of  the  Dux  Oil  &  Gas  Company,  of 
whldi  he  was  vice  president,  and  assigned 
by  him  to  said  company  on  February  10, 

1912,  and  all  of  the  rentals  paid  thereon 
were  paid  on  behalf  of  and  for  the  benefit  of 
said  company.  Upon  nonpayment  of  tbe 
rental  for  the  quarter  commencing  Aogust 
1st  in  accordance  with  the  terms  of  tbe  lease, 
Sam  Wilson,  the  lessor,  wrote  several  letters 
requesting  payment  thereof,  which  letters 
were  Ignored,  and  he  then  gave  written  no- 
tice, demanding  a  release  because  of  such 
nonpayment,  and  stating  that  no  more  rent- 
als would  be  accepted.  Thereafter,  on  Sep- 
tember 8,  1913,  he  and  his  wife,  for  a  con- 
sideration of  $80,  executed  an  oil  and  gas 
lease  upon  the  same  premises. to  tbe  Konora 
Oil  ft  Gas  Company,  which,  through  various 
assignments,  became  the  property  of  the  in- 
tervener, J.  A.   Bearman.     On  October  24, 

1913,  after  Wilson's  notice  of  forfeiture  and 
after  bis  execution  of  the  later  lease  to  the 
Konora  Oil  Company,  and  after  a  produc- 
ing weU  had  been  brought  in  in  close  prox- 
imity to  tbe  premises,  plaintitf  sent  a  draft 
for  the  rental  for  the  quarter  beginning  Au- 
gust 1,  1913,  to  the  First  National  Bank  of 
Broken  Arrow  for  deposit  to  the  account  of 
Sam  Wilson,  which  the  bank,  under  instruc- 
tions from  Wilson,  rejected  and  returned. 
On  November  1st  the  Dux  Oil  &  Gas  Com- 
pany sent  its  "farm  boss"  with  a  load  of 
timber  to  take  possession  of  the  premises 
and  start  the  erection  of  a  drilling  rig.  Wil- 
son refused  to  admit  blm  into  possession,  and 
thereupon  the  timber  was  unloaded  on  ad- 
jacent premises.  On  November  3d  the  plain- 
tiff filed  in  the  superior  court  of  Tulsa  coun- 
ty Its  ^petition,  under  oath  of  I/arson,  its  vice 
president,  alleging  that  It  was  at  that  time 
in  possession  of  the  premises  and  rightfully 
In  such  possession,  and  had  placed  thereon 
large  quantities  of  timber  wblch  tbe  defend- 
ants were  threatening  to  destroy,  and  that 
said  defendants  were  also  threatening  to  in- 
jure tbe  persons  of  the  officers  and  em- 
ployes of  the  plaintiff,  and  were  Insolvent, 
and  that  unless  they  were  prohibited  by  in- 
junction from  interference  with  plaintiff,  it 
would  be  irreparably  damaged,  etc.  At  the 
time  this  petition  was  filed,  and  without  no- 
tice to  the  defendants,  and  without  the  tak- 
ing of  any  evidence,  plaintiff  obtained  a  tem- 
porary injunction  restraining  defendants 
from  molesting  or  Interfering  with  it  In  and 
about  the  imssesslon  of  said  premises,  and 
was  admitted  to  possession  of  the  premises 
by  defendants  under  tbe  belief  that  tbe  writ 
required  them  to  do  so.  After  obtaining 
possession,  plaintiff  erected  a  drilling  rig  on 
the  premises,  which  was  later  torn  down  and 
removed  to  another  location,  where  It  was 
not  completed  until  the  last  of  December, 
1913.  The  actual  work  of  drilling  a  well 
was  commenced  January  1,  1914,  and  a  well 


completed  some  time  between  the  IStb  and 
22d  of  the  same  month.  On  January  6,  1914, 
intervener,  Bearman,  served  tbe  plaintiff 
with  a  written  notice  fully  describing  tbe 
lease  to  the  Konora  Oil  Company  and  tbe  as* 
slgnment  vesting  tbe  title  thereto  in  him, 
and  warning  it  to  desist  from  operations 
thereon,  and  notifying  it  that  he  would  hold 
It  accountable  for  any  oil  or  gas  extracted. 
On  January  15th  he  applied  to  the  superior 
court  for  leave  to  Intervene  In  this  litigation, 
and  on  January  16th  the  court  entered  an 
order  making  him  a  party  and  permitting 
him  to  make  defense  and  file  cross-petition 
against  plaintiff,  which  he  did  on  January 
30,  1914.  Various  amendments  were  made 
to  the  pleadings,  and  the  case  was  tried  to 
the  court,  who  found  that  the  rentals  were 
not  payable  In  advance,  and  further  found '. 

"And  as  between  the  plaintiff  and  the  defend- 
ants Sam  Wilson  and  Lulie  WilsoD,  tbe  court 
decides  that  though  the  lease  to  J.  H.  Larson, 
while  executory,  would  be  unenforceable  in  a. 
court  of  equity,  and  the  evidence  shows  that  the 
plaintiff  was  not  in  possession  of  the  premises 
covered  by  it,  had  no  timber  or  other  property 
thereon  when  it  instituted  this  suit  and  obtain- 
ed the  temporary  injunction  therein  granted 
against  said  defendants^  being  exclude  from 
possession  by  them ;  that  they  admitted  de- 
fendant to  possession  only  after  service  of  said 
injunction  on  them  and  in  the  belief  that  it  re- 
quired them  to,  and  that  it  was  plainly  the  par- 
pose  of  the  plaintiff  in  obtaining  and  serving 
said  injunction  on  them  that  they  should  ro 
understand  it.  Nevertheless,  said  lease  was  val- 
id at  law  and  entitled  the  plaintiff  to  posses- 
sion, and,  having  obtained  possession  under  tlie 
terms  of  said  lease,  it  was  legally  entitled  to  re- 
tain possession  of  the  premises,  and  the  plaintiff 
being  now  in  possession  and  having  acted  under 
said  lease  by  developing  tbe  premises  and  pro- 
ducing oil  in  paying  quantities,  as  it  is  now 
doing,  said  lease  is  enforceable  in  equity  as  "weVL 
as  at  law  b^  reason  of  which  judgment  should 
be  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant" 

Judgment  was  thereupon  rendered  in  favor 
of  plaintiff  In  accordance  with  these  findings, 
and  defendants  and  intervener  filed  motions 
for  a  new  trial,  which  were  overruled,  and 
intervener,  Bearman,  prosecutes  error. 

The  court  was  wrong  in  rendering  Judg- 
ment as  it  did.  Tbe  rentals  in  said  lease 
being  payable  in  advance,  a  failure  upon  the 
part  of  the  lessee-  to  pay  same  when  dne 
conferred  upon  the  lessor  the  right  to  de- 
clare same  forfeited  for  such  nonpayment, 
after  which  all  rights  of  the  lessee  thereunder 
would  cease.  Kolacbny  v.  Galbreath,  supra ; 
Brown  v.  Wilson,  supra.  There  is  no  con- 
troversy that  the  rentals  for  the  quarter 
commencing  August  1st  were  not  paid  in  ad- 
vance, nor  until  October  24,  1913,  just  a  few 
days  before  the  expiration  of  that  period  and 
after  a  producing  well  in  close  proximity  to 
the  premises  had  been  brought  in.  Neither 
is  there  any  contention  that  all  prior  rentals 
had  been  paid  in  advance.  Tbe  lessor  having 
exercised  his  option  to  declare  the  lease  for- 
feited, the  lessee  could  not,  in  a  court  of 
equity,  secure  performance  thereof  directly 
or   indirectly.     In   Kolachoy   T.    Galbreatb. 
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Scott,  the  orlgtoal  allottee,  leased  the  premis- 
les  to  Kolacbny.  Thereafter  the  allottee  sold 
the  premises  to  Severs,  who  leased  them  to 
Galbreath  and  others.  Kolachny  sued  Sev- 
ers, and  those  to  whom  he  had  Iease<?  the 
premises,  to  set  aside  the  lease  execnted  by 
him,  and  prayed  an  Injtmctlon  restraining 
them  from  developing  the  land. and  permit- 
ting plaintiff  to  operate  nnder-hls  lease.  This 
was  said  to  amount  to  specific  performance 
In  equity,  and  because  the  lease  to  Kolachny 
conferred  an  option  upon  the  lessee  which  he 
might  terminate  at  any  time,  It  was  held 
that  such  option  deprived  the  lessee  of  the 
right  to  specific  performance  directly  or  In- 
directly. In  Brown  v.  Wilson,  Ruhl  and  wife 
brought  suit  to  establish  as  a  matter  of  rec- 
ord the  forfeiture  of  a  certain  lease  executed 
by  them  and  to  cancel  the  same  upon  the 
ground  that  it  was  imllateral,  unperformed, 
optional  as  to  the  lessee,  and  therefore  op- 
tional as  to  the  lessor,  and  that  there  was 
default  In  the  payment  of  rentals  due  under 
the  le^se.  Pending  this  suit,  Cameron  and 
Wilson,  who  bad  become  assignees  of  the 
lease  upon  a  portion  of  the  premises,  with- 
out leave,  entered  and  took  possession  of  that 
portion  of  which  they  were  the  assignees, 
erected  a  rig,  and  commenced  to  drill  a  well, 
and  thereafter  struck  oil  in  paying  quanti- 
ties, whereupon  they  brought  suit  to  cancel 
the  second  lease  as  a  doud  upon  their  title, 
and  to  restrain  plaintiffs  in  error,  who  had 
succeeded  to  the  rights  of  Ruhl  and  wife, 
from  claiming  thereunder  and  from  inter- 
fering with  their  possession.  Before  being 
restrained,  however,  plaintiffs  in  error  took 
possession  of  the  well  and  obtained  an  order 
restraining  Wilson  and  the  other  defendants 
and  those  claiming  under  them  from  inter- 
fering with  their  possession.  The  two  cases 
were  consolidated,  and  a  trial  to  the  court 
resulted  in  a  general  judgment  for  defend- 
ants. The  Judgment  was  reversed  in  this 
court  upon  the  ground  that  the  lease  to  Wil- 
son conferred  an  option  on  the  lessee  to  drill 
or  pay,  and  that  a  failure  to  do  either  con- 
ferred upon  the  lessor  the  option  to  declare 
the  same  forfeited,  and  Inasmuch  as  there 
had  been  a  default  in  the  payment  of  rentals 
and  the  lessor  had  exercised  his  option  so  to 
do,  and  had  declared  the  lease  forfeited,  he 
was  entitled  to  have  the  same  declared  Ju- 
dicially forfeited  and  canceled  as  a  cloud 
upon  his  title,  and  relief  was  denied  to  the 
parties  claiming  under  the  lease  .which  had 
been  forfeited  for  nonpayment  of  rentals. 
These  decisions  are  conclusive  against  the 
claims  of  the  plaintiff.  The  lease  under 
which  it  claims  had  been  forfeited  for  non- 
payment of  rentals,  and  thereafter,  by  use  of 
•the  process  of  the  trial  court,  they  obtained 
possession  of  the  premises,  and  under  such 
possession  so  obtained,  with  full  knowledge 
of  the  rights  of  intervener,  proceeded  to  de- 
velop the  premises.  What  they  sought,  and 
what  they  in  effect  obtained,  was  a  decree 


awarding  specific  performance  of  a  lease 
that  w^s  nothing  more  than  an  option  to 
drill  or  pay  rentals,  and  this,  after  they 
had  flailed  to  drill  and  had  made  default  in 
the  iMtyment  of  rentals,  according  to  the 
terms  of  the  lease,  for  wblch  failure  a  for- 
feiture had  been  expressly  declared  by  the 
lessor.  This  they  could  not  obtain  in  a  court 
of  equity.  Superior  Oil  &  Gas  Co.  v.  Meblln, 
25  Okl.  &O0,  108  Pac.  545,  138  Am.  St  Rep. 
'942;  Hill  OU  &  Gas  Co.  v.  White,  157  Paa 
710.  Nor  could  any  conduct  of  the  plaintiOB, 
after  a  forfeiture  had  been  declared  and  the 
lease  executed  to  the  assignors  of  intervener 
operate  as  an  estoppel  to  affect  the  rights  of 
Bearman  in  the  premises,  who  took  no  part 
in  such  conduct,  but  on  the  contrary,  notified 
plaintiff  of  the  assignment  by  the  Konora 
OU  Company  of  its  lease  to  him,  and  that  it 
would  be  held  accountable  for  all  oil  and  gas 
extracted  from  the  premises  before  any  pro- 
duction was  obtained  therefrom,  and  before  h. 
well  was  drilled. 

It  Is  urged  by  plaintiff  that  intervener's 
lease  contains  a  surrender  clause  like  to  that 
in  plaintiff's  lease,  and  therefore  cannot  be 
enforced.  Defendants  have  not  sought  to 
avoid  said  lease,  nor  declare  a  forfeiture 
thereon  for  nonpayment  of  rentals.  This 
provision  is  for  the  benefit  of  the  lessor, 
and  he  alone  can  take  advantage  of  the  same 
and  declare  the  lease  forfeited  (Cohn  t.  Clark, 
150  Paa  467,  L.  R.  A.  lOlBB,  686),  and  plain- 
tiff cannot  take  advantage  thereof  to  defeat 
the  rights  asserted  by  intervener  (Angle  v.  C. 
&  St  Paul  By.  Co.,  151  U.  S.  23,  14  Sup.  Ct 
240,  38  L.  Ed.  65;  Bartiey  v.  PhilUps,  165 
Pa.  325,  30  Atl.  842;  Rice  v.  Mantey,  66  N. 
Y.  82,  23  Am.  R^.  31 ;  Weeghman  v.  Killifer, 
215  Fed.  289,  131  0.  C.  A.  558,  L.  R.  A.  1915A. 
82(Q.  The  lease  under  wblc^  Intervener 
claims  ,was  granted  upon  the  consideration 
of  $80  cash  in  hand  paid,  supporting  the, 
first  term  of  six  months  in.  which  the  lessee 
was  given  the  right  to  drill,  and  this  period 
had  not  expired  at  the  time  plaintiff  obtain- 
ed possession  under  the  restraining  order, 
and  before  the  expiration  of  said  six-month 
period,  defendants  entered  into  a  supplemen- 
tal agreement  with  Intervener,  that  the  time 
during  which  he  should  be  kept  out  of  pos- 
session and  prevented  from  develc^lng  the 
premises  under  his  lease  by  the  plaintiff 
should  be  deducted  from  the  period  within 
which  by  the  terms  of  his  lease  he  would 
have  to  develop.  No.  2055,  Downey  v.  Gooch 
(D.  C.  Okl.)  240  Fed.  527.  This  would  be  so 
in  the  absence  of  sudi  an  agreement  Stahl 
V.  Van  Vledc,  53  Ohio  St  136,  41  N.  E.  35. 

Having  reached  the  conclusion  that  the 
rentals  under  said  lease  were  payable  in  ad- 
vance, and  that  by  reason  of  the  failure  of 
the  plaintiff  to  pay  said  rentals  In  accordance 
with  its  agreement  it  was  not  entitled  to  the 
relief  sought,  the  question  remains  what  dis- 
position shall  be  made  of  the  case  upon  a 
remand  to  the  trial  court    It  is  a  rule  of 
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equity  that,  "He  who  comes  Into  equity,  must 
come  with  clean  hands,"  and  another  rule  is, 
"He  who  has  done  iniquity,  cannot  have 
equity."  E>iulty  demands  of  suitors  apply- 
ing for  relief  that  they  come  with  clean 
bands  and  right  conduct  with  reference  to 
the  matters  concerning  which  they  seek  re- 
lief. In  Michigan  Pipe  Co.  t.  Fremont,  etc., 
Co.,  Ill  Fed.  284,  49  0.  C.  A.  324,  the  rule 
Is  stated  by  Sanborn,  J.,  as  follows: 

"A  court  of  equity  is  the  forum  of  conscience. 
Nothing  but  good  faith,  the  obligations  of  duty, 
and  reasonable  diligence  wlU  move  it  to  action. 
Its  decree  is  the  exercise  of  discretion,  not  of 
an  arbitrary  and  fickle  will,  but  of  a  wise  ju- 
dicial discretion,  controlled  and  guided  by  the 
established  rules  and  principles  of  equity  juris- 
prudence. One  of  the  most  salutary  of  these 
principles  is  expressed  by  the  maxims,  'He  who 
comes  into  a  court  of  equity  must  come  with 
clean  hands,'  and  'He  who  has  done  iniquity 
cannot  have  equity.'  A  court  of  equity  will 
leave  to  his  remedy  at  law — ^will  refuse  to  inter- 
fere to  grant  relief  to — one  who,  in  the  matter 
or  transactions  concerning  which  he  seeks  its 
aid,  has  been  wanting  in  good  faith,  honesty  or 
righteous  dealing.  While  in  a  proper  case  it 
acts  upon  the  conscience  of  a  defendant,  to  com- 
pel him  to  do  that  which  is  just  and  right,  it  re- 
pels from  its  precincts  remediless  the  complain- 
ant who  has  been  guilty  of  bad  faith,  fraud,  or 
any  unconscionable  act  in  the  transaction  which 
forms  the  basis  of  his  suit" 

In  Deweese  v.  Reinhard,  165  TT.  S.  388,  17 
Sup.  Ct  340,  41  L.  Ed.  757,  Mr.  JusUce  Brew- 
er, speaking  for  the  court,  said: 

"A  court  of  equity  acts  only  when  and  as 
conscience  commands,  and  if  the  conduct  of  the 
plaintiff  be  offensive  to  the  dictates  of  natu- 
ral justice,  then,  whatever  may  be  the  rights 
he  possesses  and  whatever  use  be  may  make  of 
them  in  a  court  of  law,  he  will  be  held  remedi- 
less in  a  court,  of  equity." 

In  E^aton  on  Equity,  p.  74,  it  It  said: 

"Equity  will  refuse  its  aid  in  the  enforcement 
of  a  contract  where  the  plaintiff  has  practiced 
fraud  on  the  defendant,  and  also  where  the 
plaintiff  has  been  guilty  of  any  unconscionable 
conduct  which  does  not  amount  to  legal  fraud." 

In  Pomeroy,  Equity  Jurisprudence,  {  398, 
the  rule  Is  stated  thus: 

"It  is  not  alone  fraud  or  illegality  which  will 
prevent  a  suitor  from  entering  a  court  of  equi- 
ty ;  any  really  unconscionable  conduct  connect- 
ed with  the  controversy  to  which  he  is  a  party 
wiU  repel  him  from  the  forum  whose  very  foun- 
dation is  good  conscience." 

In  Angle  v.  Gtilcago,  eta,  Ry.  Co.,  supra,  it 
Is  said: 

"A  wrongful  use  of  the  powers  and  processes 
of  the  court  cannot  be  recognized  as  among  the 
legitimate  means  of  contest  and  competition." 

Tested  by  theee  precepts,  the  plaintlfTs 
conduct  clearly  shows  that  it  is  not  entitled 
to  the  relief  It  seeks.  It  failed  to  pay  the 
rentals  when  due,  as  it  had  previously  done, 
and  as  required  by  its  contract,  after  repeat- 
ed demands  for  the  payment  thereof  and  aft- 
er notice  that  its  lease  had  been  forfeited, 
and  that  another  lease  had  been  made.  Not 
until  a  producing  well  bad  been  brought  in 
close  to  the  leased  premises  did  it  deposit 
the  past-due  rentals  in  a  bank  to  the  credit 
of  the  lessor,  and  after  said  rentals  had  been 


rejected  It  sent  Its  f^rm  boss  to  take  pos- 
session of  the  premises.  Possession  t>eing 
denied  by  lessor,  it  then  applied  to  a  court  of 
equity  for  a  temporary  injunction,  making 
the  false  allegation  tliat  It  was  in  possession 
of  the  premises,  and  bad  nmdx  timber  there- 
on, and  that  defendants  were  interfering 
with  its  possession.  Upon  these  allegations, 
which  were  untrue,  and  made  for  the  purpose 
of  obtaining  the  process  of  the  court  to  en- 
able it  to  regain  possession,  plaintiff  caused 
a  temporary  writ  to  issue,  restraining  the  de- 
fendants from  interfering  with  its  alleged 
possession.  The  trial  court  found  that  plain- 
tiffs sued  out  said  writ  for  the  purpose  of 
obtaining  possession.  In  view  of  these  facts. 
It  appears  that  plaintift  has  not  acted  in  good 
faith  in  an  honest  endeavor  to  perform  its 
contract  according  to  the  terms  thereof,  but 
had  abandoned  any  rights  which  it  bad  un- 
der the  lease,  and  that  it  was  only  after  It 
appeared  probable  that  the  premises  were 
valuable  by  reason  of  the  producing  well  In 
the  vicinity  that  it  sought  to  assert  rights 
which  it  had  abandoned  and  which  had  been 
declared  forfeited  by  the  lessor;  and  that  it 
imposed  upon  a  court  of  equity  by  misrepre- 
senting the  true  facts  and  by  use  of  its  pro- 
cess obtained  a  possession  to  which  It  was 
not  entitled,  and  has  under  sucli  possession 
so  wrongfully  obtained,  asserted  rights  which 
bad  been  forfeited,  we  say  that  plaintlfT  has 
not  come  into  equity  with  clean  hands,  and 
has  not  done  e<^uity,  and  is  not  entitled  to 
any  relief. 

The  judgment  is '  therefore  reversed,  and 
the  cause  remanded  to  the  trial  court,  vrtth 
Instructions  to  ascertain  amount  of  oil  and 
gas  produced  by  plaintiff  from  said  premises, 
and  to  render  judgment  in  favor  of  Inter- 
vener therefor. 

■  SHARP,  O.  J.,  and  TURNER  and  THACK- 
ER,  JJ.,  concur.  KANE,  J.,  concurs  la  ooa- 
clusicma. 


(84  OU.  41) 

JONES  ▼.  GALLAGHER.     (No.  6914.) 

(Supreme  Court  of  Oklahoma.     May  8,   1917. 
Rehearing  Denied  June  6,  1917.) 

(SyUaiui  by  tJ^  Oowrt) 

1.  JUDGKBNT     «=s>306— CoBBKOnOH     OF     ICiS- 
TAKE— POWEB  OF  COCKT. 

The  courts  of  record  of  this  state  have  power 
to  correct  a  mistake  of  the  clerk  in  the  entry 
of  a  judgment  or  order  on  the  journal  so  as  to 
make  the  same  conform  to  the  judgment  actual- 
ly pronounced,  or  the  order  actually  made  by 
uie  court  at  the  time. 

[Ed.  Note.— For  other  cases,   see   Judgment. 
Cent.  Dig.  {  598.] 

2.  Judgment    «=»306— Coebection — Method, 

The  correction  may  be  made  by  an  amend- 
ment after  the  term  at  which  the  judgment  or 
order  was  pronounced,  or  the  entry  was  made, 
upon  motion  of  a  ]^arty  and  up<n  reasonable 
notice  to  the  opposite  party,  and  opportunity 
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to  appear  and  show  cause  against  the  proposed 
correction. 

[Ed.  Note.— For  other  cases,  see  Judfaent, 
Cent  Dig.  S  598.] 

8.  Judgment    9=3315  —  Auknduent  —  Evi- 

DENCS. 

Such  amendment  may  be  based  on  any 
competent  evidence,  parol  as  well  as  written, 
which  is  satisfactory  and  convincing.  Record 
evidence  or  evidence  quasi  of  record  is  not  es- 
sential, but  where  there  is  not  such  evidence, 
the  court  should  act  with  great  care  and  cau- 
tion. 

[£d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  613.] 

Brror  from  Superior  Court,  Pittsburg  Coon- 
tjr;  W.  a  Uedtke^  Judge. 

Action  by  J.  H.  Oalla^er  against  Jamea 
K  Jones.  Judgment  of  dismissal.  Plaintiff 
tliereaft«  moved  to  modUy  the  entry  of 
judgment,  and  from  an  order  correcting  the 
entry,  the  defendant  brings  error.  Order  af- 
firmed. 

See,  also,  1B4  Pac.  662. 

Arnote  &  Anderson,  of  McAlester,  for  plaln- 
tUr  in  error.  Robert  McMillan,  of  Oklahoma 
City,  for  defendant  In  error. 

MIIiEY,  J.  The  defendant  In  error  com- 
menced this  action  In  the  court  below  against 
the  plaintiff  bi  error,  upon  two  promissory 
notes  executed  by  defendant  and  payable  to 
the  plaintiff,  and  prayed  judgment  for  the 
amount  of  principal,  interest,  and  attorney's 
fees  due  thereon  according  to  their  terms 
and  tenor.  Summons  was  Issued  and  return- 
ed, showing  personal  service.  The  defendant 
below  appeared,  speciality,  and  moved  to 
quash  the  summons.  This  motion  was  never 
acted  upon  by  the  court,  but  three  other 
summons  were  for  some  reason  Issued  and 
returned,  showing  defendant  not  found. 
Thereafter,  on  August  6,  1913,  the  attorney 
for  plaintiff  appeared  in  <^pen  court  and  made 
tbe  statement  to  the  court  that  the  case 
might  be  dismissed,  and  that  he  would  file 
his  stdt  In  another  county  where  he  could  get 
service  on  the  defendant  The  court  directed 
the  dismissal.  The  clerk  thereupon  made  the 
following  entry  upon  the  journal  of  the  court 
(omitting  the  style  and  number  of  the  cause) : 

"Now  on  this  day  on  motion  of  the  plaintiff 
herein,  it  is  ordered  that  this  cause  be  and  it 
is  hereby  dismissed  at  plaintiff's  cost  with  ptej- 
udice  to  the  bringing  of  another  action." 

After  the  expiration  ot  the  term  at  which 
tbia  entry  was  made,  and  on  August  17,  1914, 
the  plaintiff  below  filed  a  motion  in  the  origi- 
nal action  to  modify  the  said  entry  of  Judg- 
ment or  order  "dismissing  tcith  prejudice  to 
a  future  action,  so  that  same  shall  be  for 
tbe  dismissal  of  said  action  without  preju- 
dice to  a  future  action."  Notice  that  this 
motion  would  be  heard  on  August  20,  1914, 
was  accepted  by  the  attorneys  for  defendant 
on  August  18,  1914.  Notice  was  also  served 
on  the  defendant  personally  on  August  19, 
1914.  Tbe  motion  was  heard  on  August  22, 
1914,  before  the  same  judge  who  presided  at . 


the  time  of  the  maldng  of  the  order.  Both 
parties  appeared  by  counsel;  evidence  was 
taken,  and  the  court  made  an  order,  finding 
that  the  entry  of  dismissal  on  August  6, 
1913,  "is  not  the  judgment  which  tbe  court 
intended  to  render  or  did  render,  and  that 
the  judgment  announced  and  rendered  by 
the  court  was  that  said  cause  be  dismissed 
upon  application  of  plaintiff  without  preju- 
dice to  a  future  action,"  and  ordered  tbe 
Journal  be  corrected  and  amended  to  show 
Judgment  that  the  cause  be  "dismissed  upcw 
application  of  plaintiff  without  prejudice  to 
a  future  action."  The  defendant  below, 
plaintiff  in  error  here,  seeks  by  this  pro- 
ceeding in  error  to  have  this  order  correct- 
ing the  former  entry  on  the  journal  reversed. 
No  claim  la  made  in  behalf  of  third  persons 
that  their  rights  were  prejudiced  by  the 
amendment,  and  only  tbe  parties  to  tbe  ac- 
tion were  affected. 

Assuming  that  an  order  or  Judgment  of  dis- 
missal "wltb  prejudice"  on  motion  of  the 
plaintiff  in  an  action,  Is  authorized  by  the 
Code,  and  that  such  order  is  equivalent  to  an 
adjudication  oa  the  merits,  and  will  operate 
as  a  bar  to  a  future  acticm  (see  Hargis  v. 
Robinson,  70  Kan.  689,  79  Pac.  119),  the  or- 
der of  the  court  complained  of  amended  the 
entry  of  dismissal  in  a  material  particular. 

[1]  It  Is  a  general,  if  not  tbe  universal, 
^ule  that  courts,  such  as  the  superior  courts 
of  this  state,  have  tbe  inherent  power  at  a 
subsequent  term  to  correct  mistakes  of  tbe 
clerk  in  tbe  entry  of  judgmoita  or  orders  on 
tbe  Journal  so  as  to  make  tbe  record  conform 
to  the  Judgment  actually  pronounced,  or  the 
order  actually  made  by  the  court  at  the  time. 
The  power  has  been  exercised  In  cases  slmi-, 
lar  to  this.  William  v.  Hayes,  68  Wis.  248, 
82  N.  W.  44. 

If  an  express  grant  of  such  power  is  requi- 
site, it  seems  that  it  is  to  be  found  In  tills 
state  In  section  5267,  third  subdivision,  R.  L. 
1910,  which  provides  that  the  district  court 
(by  section  6276  made  applicable  to  all  courts 
of  record)  shall  have  power  to  modify  Its 
own  judgment  or  orders,  at  or  after  the  term 
at  which  such  judgment  or  order  was  made 
for  mistake,  neglect,  or  omission  at  the  clerk. 
Brownlee  t.  Davidson,  28  Neb.  786,  45  N. 
W.  61. 

Without  seriously  questioning  such  Inher^it 
or  statutory  power,  counsel  for  plaintiff  in 
error  contend  that  the  motion  and  notice  giv- 
en of  tbe  proposed  correction  in  this  par- 
ticular case  was  insufficient,  and  tbe  evidence 
was  not  sufilcient  to  support  tbe  order. 

[2]  The  general  rule  is  that  a  motion  in 
tbe  original  cause  setting  forth  tbe  mistake 
made  and  correction  prayed  for,  and  notice 
thereof  to  the  (4>poslte  party  and  opportunity 
to  appear  and  show  cause,  against  the  pro- 
posed correction,  Is  all  that  is  required. 
Black  on  Judgments  (2d  Ed.)  K  163,  164;  23 
Cyc.  876,  878. 


aWut  atker  wmm  m»  luun*  topi4  and  KB7-NUMBBB  In  sU  K«r-Nninb«nd  DlgMti  and  IndMM 


Digitized  by 


Google 


206 


166  PACIFIC  BEPORTBE 


(Okl. 


It  is  provided  that  the  statutory  proceed- 
ing to  correct  mistakes  or  omissions  pf  the 
clerk  shall  be  by  motion,  upon  reasonable 
jotice  to  the  adverse  party  or  his  attorney 
In  the  action.    Section  5268,  R.  L.  1910. 

Counsel  contend  that  the  proceeding  must 
be  by  verifled  petition,  setting  forth  the  judg- 
ment or  order,  and  the  grounds  to  vacate  or 
modify  it,  upon  which  summons  sliall  issue 
and  be  served  as  in  the  commencement  of  an 
action.  The  only  authority  cited  as  support- 
Ing  them  is  Guy  v.  Guy,  150  Pac.  1058.  We 
think  counsel  misconstrue  the  opinion  in  that 
.  case.  What  was  said  as  to  the  proper  proce- 
dure was  not  Intended  to  apply  to  the  vaca- 
tion or  modification  of  Judgments  upon  the 
grounds  mentioned  in  the  third  subdivision 
of  section  5267,  R.  L.  1910.  It  was  held  In 
that  case  that  a  mistake  in  the  description 
of  property  In  a  judgment  occasioned  by 
false  testimony  of  a  party  is  not  an  irregu- 
larity In  obtaining  a  judgment  witliin  the 
meaning  of  the  third  subdivision  of  the  stat- 
ute, and  that  the  error,  not  being  occasion- 
ed by  Irregularity  in  obtaining  the  judgment, 
could  not  be  corrected  upon  motion,  but,  if  at 
all,  by  verified  petition,  and  summons  there- 
on as  in  an  original  action.  While  not  so 
stated,  the  court  no  doubt  had  in  mind  that 
the  grounds  for  modifying  a  Judgment  un- 
der those  circumstances  were  to  l>e  found, 
if  at  aU,  in  the  fourth  subdivision  of  the  stat-' 
ute,  and  under  section  5269  the  proceeding 
upon  those  grounds  must  be  by  verified  peti- 
tion, summons,  etc.  However,  to  settle  any 
possible  doubt  we  expressly  overrule  that 
decision  in  so  far  as  it  is  possible  to  con- 
strue it  as  holding  tliat  a  proceeding  to  cor- 
rect mistakes  or  omissions  of  the  clerk,  or 
Irregularity  In  obtaining  a  judgment  or  order, 
may  not  be  by  motion  upon  reasonable  notice 
to  the  adverse  party  or  his  attorney  in  the 
action.  We  think  the  procedure  followed  In 
the  instant  case  was  correct.  But  it  is  fur- 
ther contended  that  the  defendant  below  did 
not  have  sufficient  notice  in  point  of  length 
of  time.  Assuming  that  the  notice  to  the 
attorneys  was  InefCectual,  because  they  had 
l>een  employed  specially  to  quash  the  sum- 
mons and  had  not  authority  to  represent  the 
defendant  generally,  we  think  the  service 
of  the  notice  on  defendant  personally  was 
sufficient.  He  had  opportunity  and  did  con- 
sult counsel  two  days  before  the  motion  was 
heard.  He  was  represented  at  the  hearing 
by  his  attorneys.  He  does  not  claim  that 
he  had  not  sufficient  time  to  prepare  for 
the  hearing  or  to  obtain  his  evidence,  and' 
did  not  ask  for  further  time  for  any  reason 
or  any  purpose.  Under  these  circumstances 
we  think  the  notice  and  time  allowed  was 
sufficient 

The  entry  on  the  clerk's  minutes,  and  also 
on  the  Judge's  bench  docket,  all  in  the  hand- 
writing of  the  clerk,  were  to  the  effect  that 
the  case  was  dismissed  "with  prejudice"; 
there  was  no  minute,  memorandum,  or  writ- 
ing of  any  duiracter  whatever  introduced  In 


evidence  to  indicate  that  the  judgment  or  or- 
der of  the  court  was  in  reality  dismissing 
the  cause  "without  prejudice."  The  finding 
of  the  court  that  the  entries  made  by  the 
clerk  were  not  the  Judgment  wlUch  the  court 
Intended  and  did  render,  and  that  the  court 
intended  and  did  render  judgment  dismissing 
"vrlthout  prejudice,"  is  supported  by  parol 
testimony  alone.  Counsel  for  plaintiff  in  er- 
ror earnestly  contend  that  this  character  of 
evidence  is  not  sufficient,  and  that  evidence 
of  record  or  quasi  of  record  is  essential. 

[3]  There  are  many  respectable  authorities 
sui^orting  this  view;  on  the  other  band, 
there  are  many  supporting  the  view  that  rec- 
ord evidence  or  evidence  quasi  of  record  is 
not  essential  to  show  what  Judgment  or  or- 
der was  actually  rendered,  and  that  any  com- 
petent evidence,  which  is  satisfactory  and 
convincing  is  suffident. 

We  think  that,  wlille  there  is  mudi  to  be 
said  in  favor  of  the  former,  the  latter  view 
Is  supported  by  sound  reason,  will  tend  to 
a  more  perfect  administration  of  Justice,  is 
better  suited  to  our  conditions  and  wants, 
and  accords  with  the  weight  of  modem  au- 
thority. It  would  require  considerable  l&bor 
and  extend  this  opinion  beyond  any  reason- 
able length  to  undertake  a  review  and  analy- 
sis of  the  English  and  American  case  law 
on  the  subject  And  sudi  is  unnecessary  In 
view  of  the  fact  that  the  author  in  Black  oa 
Judgments  (2d  Ed.)  {  165,  has,  as  we  think,. 
correctly  summed  up  the  matter  In  a  very 
clear  and  concise  paragraph.    We  quote: 

"The  rule  that  'a  record  can  only  be  amend- 
ed by  matter  of  record'  seems  to  rest,  in  the- 
last  analysis,  upon  the  rule  that  'a  record  im- 
ports absolute  verity.'  Without  losing  sight  of 
the  extreme  importance  of  securing  stability 
and  authority  to  the  solemn  memorials  of  the 
courts,  we  may  still  conceive  that  tliia  rule,  if 
applied  with  full  rigor  and  severity,  might  in 
many  cases  produce  the  greatest  hardship  and 
injustice.  But  it  is  evident  to  a  student  of 
American  case  law  that  we  are  ^^duaUy  work- 
ing away  from  the  old  standards  in  this  respect. 
The  courts  are  more  and  more  disposed  to  a 
liberal  practice  and  to  look  to  the  full  and  per- 
fect administration  of  justice,  rather  than  to 
buttress  up  the  sanctity  of  records  by  forbiddinE 
inquiry  into  their  truth.  Hence  it  is  not  im- 
probable that  the  policy  of  permitting  judg- 
ments to  be  amended  upon  cause  shown  by  an? 
{iroper  and  satisfactory  evidence  will  ultimate- 
y  prevail.  Certainly  it  is  a  policy  commended 
by  reason  and  justice,  and  still  more  by  the 
loose  way  in  which  the  records  of  our  courts 
are  but  too  frequently  made  up.  To  shut  oat 
any  light  which  could  help  to  make  the  records 
accurate,  complete,  and  right  in  themselves  ap- 
pears to  show  a  too  superstitious  reverence  for 
the  litera  scripta." 

To  apply  the  rule  contended  for  by  coun- 
sel for  plaintiff  in  error  to  the  facts  of  tlm 
case  would  perhaps  defeat  what  may  be  an 
entirely  meritorious  cause  of  action,  and 
work  a  denial  of  Justice  to  the  defendant  iu 
error  solely  by  reason  of  a  clerical  mistake 
in  recording  the  order  actually  made  an<l  in- 
tended to  be  made  by  the  court  ^We  do  not 
lose  sight  of  the  extreme  importance  of  se- 
curing stability  and  authority  to  the  Boleniu 
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records  of  the  courts,  and  of  Imparting  to 
them  absolute  verity.  This,  as  was  well  said 
In  School  District  t.  Bishop,  46  Neb.  850,  66 
N.  W.  002,  "is  of  itself  a  sufficient  reason  for 
sustaining  the  power  of  the  court  making  the 
Tecord  to  we  that  it  becomes  in  fact  what  it 
is  In  law,  an  absolutely  truthful  record  of 
what  In  fact  occurred." 

While  we  adopt  the  rule  that  an  entry  of 
«  Judgment  or  order  may  be  corrected  at  a 
subsequent  term  so  as  to  conform  to  the 
Judgment  actually  rendered  or  order  made 
by  the  court  at  the  time  upon  parol  proof 
alone,  we  think  the  rule  should  be  applied 
with  great  care  and  caution,  and  a  correction 
■or  amendment  ordered  upon  this  character  of 
evidence  only  when  it  Is  dear,  satisfactory, 
and  convincing.  Frlnk  t.  Frink,  43  N.  H. 
508,  80  Am.  Dea  189,  82  Am.  Dec.  172;  Mar- 
tindale  v.  Battey,  73  Kan.  92,  98,  84  Pac.  627; 
Oraden  ▼.  Mais,  83  Kan.  481,  484,  112  Pac. 
107.  We  have  carefully  read  and  considered 
all  the  evidence  in  this  case,  and  In  view  of 
the  surrounding  drcumstances  at  the  time 
the  order  of  dismissal  was  made,  we  are  con- 
vinced that  the  court  did  not  order  the  cause 
dismissed  "with  prejudice,"  and  have  not  the 
least  doubt  that  the  entry  made  is  the  result 
of  a  mistake  on  the  part  of  the  clerk,  and 
that  the  order  of  correction  was  proper  and 
warranted  by  the  evidence. 

The  rule  followed  by  us  In  this  case  is  not 
necessarily  in  conflict  with  that  announced 
In  Bank  of  Kingfisher  v.  Smith,  2  OU.  6,  35 
Pac.  966,  and  followed  in  Boynton  v.  Crock- 
ett, 12  OW.  57,  69  Paa  869.  The  first  of  those 
cases  Involved  an  order  nunc  pro  tunc  set- 
tling and  signing  a  bill  of  exceptions,  when 
there  was  not  only  wanting  record  evidence 
to  show  that  It  was  presented  in  time,  but 
even  wanting  to  show  that  it  was,  in  fact. 
presented  at  all.  In  the  second  case  It  was 
held  that  wh«i  there  was  no  record,  minute, 
memorandum,  or  monument  that  a  motion  for 
new  trial  had  ever  been  acted  upon  by  the 
■court,  that  an  order  nunc  pro  tunc  overrul- 
hig  the  same  could  not  be  based  on  oral  evi- 
dence alone.  In  the  instant  case  there  was 
abundant  record  evidence  of  the  fact  that  a 
judgment  or  order  ot  dismisaal  had  been 
rendered,  and  the  question  was  whether  the 
Judgment  or  order  had  been  correctly  entered. 

The  distinction  that  may  be  drawn  be- 
tween those  cases  and  this  is  stated  in  Black 
on  Judgments,  \  135,  as  follows: 

"But  the  general  balance  of  authority  seems 
to  be  with  the  cases  holding  that  so  far  as  con- 
-cems  the  question  whether  a  judgment  was  ever 
rendered,  that  fact  must  be  established  by  rec- 
ord evidence,  and  cannot  be  proved  by  parol — a 
role  which,  if  conservative,  is  also  entirely 
safe.  •  •  •  But  when  the  fact  that  a  judg- 
ment was  formally  rendered  is  established  by 
record  evidence,  it  seems  entirely  reasonable  to 
admit  parol  proof  for  the  purpose  of  showing 
its  date,  character,  and  terms,  and  the  relief 
tranted,  and  it  is  so  held  by  many  respectable 
aothorities." 


T?he  exact  question  decided  In  Bank  v. 
Smith,  supra,  and  Boynton  v.  Crockett,  supra, 
not  being  Involved,  we  express  no  opinion 
thereon.  However,  those  cases  were  criti- 
cized in  Clark  v.  Bank  of  Hennessey,  14  Okl. 
572,  79  Paa  217,  2  Ann.  Cas.  219,  in  which  It 
was  held: 

"While  there  are  some  authorities  holding  to 
the  contrary  view,  as  expressed  in  the  authori- 
ties cited,  that  the  district  court  has  an  inherent 
authority  to  amend  its  records  so  as  to  make 
them  speak  t)ie  facts,  and  that  this  power  ex- 
tends as  well  to  supplying  omissions  as  to  cor- 
recting mistakes,  and  that  in  the  exercise  of  tliat 
power  the  court  is  not  confined  to  an  examina- 
tion of  the  judge's  minutes  or  written  evidence, 
but  may  proceed  upon  any  satisfactory  evi- 
dence." 

The  order  of  the  court  below  is  affirmed. 
All  the  Justices  concur. 


COURTNBT  et  al.  v.  BARNETT  et  aL 
(No.  7906.) 

(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

fSyllalui  iy  the  Court.) 

1.  JuDOMKNT  <S=»273(1)— Motions  i8=>56(2)— 
Recobo — Nunc  Pro   Tunc  Obdebs— Jueis- 

OICTION. 

Jurisdiction  is  inherent  in  every  court  of  rec- 
ord to  cause  its  records  to  speak  the  truth  and 
by  nunc  pro  tunc  order,  on  proper  application 
and  notice,  to  cause  to  be  entered  orders  and 
judgments  made  by  the  court  which,  by  inad- 
vertence or  mistake^  the  clerk  or  the  court  has 
omitted  to  record. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f f  525,  630-{534 ;  Motions,  Cent  Dig. 
8  67.] 

2.  Judgment  ®=5273(6)— Motions  «=>56(2)— 
Recobd— Nunc  Pro  Tuno  Obdkbs— Jubis- 

OICTION. 
Jurisdiction  to  order  entered  nunc  pro  tunc, 
orders  and  judgments  made  by  the  court,  but 
omitted  from  the  record  by  the  clerk  or  the 
court  is  not  lost  by  li^>8e  of  time,  where  no 
intervening  rights  are  affected. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  .S  535 ;   Motions,  Cent  Dig.  i  67.] 

3.  JunanENT  <g=>273(7)— Motions  ®=»5G(2)— 
Becobds— Nunc  Pro  Tunc  Obdeb— Coixat- 
EBAL  Attack. 

When  the  court  had  jurisdiction  of  the  sub- 
ject-matter of  an  action  or  proceeding  and  the 
parties  and  the  exercise  of  such  jurisdiction  is 
mvoked  by  proper  application  and  has  power 
and  authority  to  render  Judgment  or  moke  the 
order,  said  order,  so  made,  is  not  open  to  collat- 
eral attack  by  a  party  to  the  proceeding  because 
made  upon  insutficient  evidence  or  because  of 
erroneous  findings  of  fact,  or  because  it  is  not 
supported  by  the  findings  of  fact. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  !S  536-538;  Motions,  Cent  Dig.  | 
67.]  ■ 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Rogers  Oounty; 
W.  J.  Campbell,  Judge. 

Action  by  Cudjo  Barnett,  a  minor,  by  A 
L.  Evans,  his  guardian,  against  Frank  M. 
Courtney  and  others.  Judgment  for  plain- 
tiff, and  defendants  F.  M.  Courtney  and  Eras- 
tus  K.  Evans  bring  error.    Reversed. 
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B.  H.  Wills,  of  Glaremore,  for  plainiUfts 
In  error.  Rittenhonse  &  Brown,  of  Wagoner, 
for  defendant  In  error. 

RL'MMONS,  O.  This  action  was  commenc- 
ed bj  the  defendant  in  error,  Cndjo  Bamett, 
a  minor,  by  A.  L.  Evans  bis  guardian,  against 
the  plalntUfs  in  error  and  others  to  recover 
upon  several  bonds  executed. by  J.  V.  Brown, 
former  gnai'dlan  of  plaintiff.  Hie  parties 
will  be  designated  In  this  opinion  as  they 
appear  in  the  court  below.  The  defendants 
F.  M.  Courtney  and  Erastus  K.  Evans  were 
sureties  of  J.  V.  Brown  upon  the  first  bond 
executed  by  him  as  guardian  of  Cudjo  Bar- 
nett  and  Ada  Bamett,  minors.  Thereafter 
said  J.  v.  Brown  executed  three  other  bonds 
as  guardian  of  the  plaintiff  and  of  A'da  Bar- 
nett  and  Lucy  Bamett,  minors.  In  the  sums 
of  $1,000,  $1,500,  and  $3,000,  respectlrely. 
The  other  defendants  in  this  action  were 
sureties  upon  said  three  additional  bonds. 
The  defendants  Ckiurtney  and  Evans  pleaded 
that  the  judge  of  the  county  court  of  Wag- 
oner county,  which  court  ha'd  Jurisdiction  of 
the  guardianship  and  estate  of  plaintiff,  on 
the  25th  day  of  April,  1908,  made  an  order, 
upon  the  execution  and  approval  by  said 
court  of  another  bond  executed  by  J.  V. 
Brown  and  three  of  the  other  defendants  as 
sureties,  discharging  and  releasing  Courtney 
and  Evans  from  any  further  liability  upon 
the  bond  executed  by  them,  but  by  mistake 
or  Inadvertence  said  order  was  not  entered 
of  record,  and  that,  on  May  7,  1914,  the 
judge  of  the  county  court  of  said  county  of 
Wagoner  made  an  order  directing  that  said 
order,  releasing  and  discharging  the  safd 
defendants  from  further  liability  upon  the 
said  guardian's  bond,  be  entered  nunc  pro 
tunc  as  of  the  date  of  April  26,  1906.  At 
the  trial  it  appeared  that  J.  V.  Brown,  guard- 
Ian,  was  short  in  his  accounts,  and  was 
indebted  to  the  plaintiff,  minor,  in  the  sum 
of  $2,089.16;  that  said  Brown  ha'd  been  re- 
moved as  guardian  and  A.  L.  Evans  appoint- 
ed as  guardian  of  the  person  and  estate  of 
plaintiff.  It  was  stipulated  at  the  trial  that 
the  shortage  and  defalcation  occurred  after 
April  25,  1908.  The  defendants  Courtney 
and  Evans  offered  and  intro'duced  In  evidence 
a  certified  copy  of  the  nunc  pro  tunc  order 
pleaded  in  their  answer.  The  cause  was 
tried  to  the  court  without  the  intervention 
of  a  jury,  and  at  the  conclusion  thereof  judg- 
ment was  rendered  In  favor  of  the  plaintiffS^ 
and  against  all  the  defendants.  Defendants 
Courtney  and  Evans,  being  aggrieved  thereat, 
bring  tills  proceeding  in  error. 

It  appears  from  the  record  and  briefs  of 
counsel  for  the  respective  parties  that  the 
trial  court,  wliile  admitting  in  evidence  the 
nunc  pro  tunc  order  relied  upon  by  the  de- 
fendants Courtney  and  Evans,  treated  the 
same  as  a  nullity  in  renVlering  judgment  It 
is  conceded  by  counsel  for  plaintiff  that,  if 
the  nunc  pro  tunc  order  relied  upon  by  Court- 


ney and  Evans  was  effective,  the  judgment 
of  the  court  against  them  was  erroneous,  and 
no  recovery  could  be  bad  against  them  in 
this  action.  So  the  only  matter  necessary 
for  ns  to  determine  in  arriving  at  a  deci- 
sion of  this  case  is  the  validity  and  effect  of 
the  order  made  by  the  judge  of  the  county 
court  of  Wagoner  county  on  May  7,  1914,  "di- 
recting a  nunc  pro  tunc  entry  of  an  order  of 
said  court  dlsdiarglng  and  releasing  Court- 
ney and  Evans  as  sureties  of  the  guardian's 
bond  executed  by  them  as  of  date  April  25, 
1908.  It  may  be  said  In  passing  tliat  this 
nunc  pro  tunc  order  was  made  after  the  com- 
mencement of  this  action. 

It  is  further  conceded  by  counsel  for  plain- 
tiff that  tlie  county  court  of  Wagoner  coun- 
ty had,  on  April  25, 1908,  jurisdiction,  pow^er, 
an'd  -authority  to  make  an  order  releasing 
and  discharging  the  sureties  upon  the  guard- 
ian's bond  from  any  further  liability  there- 
on, and  that  such  order  would  release  and 
discharge  the  sureties  from  any  liability  for 
acts  or  defaults  of  the  guardian  occurring 
after  such  order  was  made.  It  is,  however, 
urged  on  behalf  of  plaintiff  that  the  order 
of  May  7,  1914,  Is  void  arid  of  no  effect  If 
plaintiff  is  correct  in  his  contention,  said 
order  is  open  to  collateral  attack,  and  may 
be  assailed  in  this  cause.  If,  however,  said 
order  of  May  7,  1914,  is  not  void,  it  cannot 
be  attacked  collaterally  in  the  instant  case. 
It  is  insisted  on  behalf  of  plaintiff  that  the 
judge  entering  the  nunc  pro  tunc  order,  in 
the  findings  upon  which  such  order  was  bas- 
ed, nowhere  finds  that  the  order,  releasing 
defendants  Courtney  and  Evans  from  this 
bond,  was  actually  made  on  April  25,  1908, 
and  that  the  most  that  is  shown  by  the  said 
findings  is  that  said  defendants  were  inform- 
ed and  advise'd  by  the  judge  of  said  county 
court  on  April  25,  1908,  that  they  were  re- 
leased from  further  liability,  and  tliat  it 
was  understood  by  said  defendants  and  by 
the  then  Judge  of  said  county  court  that  the 
order  releasing  said  deferidants  frwn  further 
liabUlty  on  said  bond  was  made  and  entered 
of  record. 

[1,  2 1  Jurisdiction  Is  inherent  in  every 
court  of  record  to  supply  omissions  in  its 
records  and  to  make  said  records  speak  the 
truth,  and  this  jurisdiction  is  not  lost  by 
lapse  of  time.  County  courts  in  this  state 
are  courts  of  record,  and  have  the  Inherent 
Jurisdiction  over  their  records  that  iiertains 
to  all  courts  of  record.  The  power  to  enter 
nunc  pro  tunc  orders  and  judgments  made 
by  the  court  but  wtiich,  through  neglect  or 
omission  of  the  clerk  or  the  court,  have  not 
been  entered  upon  the  records  of  the  court, 
is,  as  we  have  said,  inherent  The  fact  that 
over  six  years  had  elapsed  between  the  time 
the  order  was  allege'd  to  have  been  made  and 
the  making  of  the  order  for  a  nunc  pro  tunc 
entry  thereof  did  not  deprive  the  court  of 
power,  and  jurisdiction  to  malLe  such  nunc 
pro  tunc  order.    23  Cyc.  844;   O'SnlUvan  t. 
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People,  144  lU.  60«,  82  N.  E.  192,  20  L.  B. 

A.  143,  note  page  145. 

[3]  Tbere  can  be  no  question  that  tbe 
county  court  had  Jurisdiction  to  make  the 
order  directing  nunc  pro  tunc  entry  of  the 
order  of  April  25,  1908.  The  record  further 
shows  that  It  had  juritldiction  of  the  persons 
of  the  plaintlfr  and  the  defendants.  While 
the  record  does  not  disclose  tbe  motion  made 
by  tbe  defendants  praying  for  an  order  of 
nunc  pro  tunc  entry,  since  the  presumption 
Is  ever  in  faror  of  the  jurisdiction  of  a  court 
of  record,  it  will  be  presumed  that  such  mo- 
tion properly  invoked  the  exercise  of  the 
court's  Jurisdiction.  Therefore,  when  the 
ju'dge  of  tbe  county  court  made  the  order  on 
May  7, 1914,  directing  tliat  tbe  order  of  April 
25,  1906,  be  entered  nunc  pro  tunc,  be  had  Ju- 
risdiction of  the  subject-matter  and  of  the 
parties,  and  tbe  exercise  of  such  jurisdiction 
bad  l>een  properly  set  in  motion  by  the  appli- 
cation of  the  defendants,  and  he  had  power 
and  authority  to  make  the  oi'der  which  he 
did  make.  It  is  unnecessary  in  this  opinion 
to  set  out  In  full  the  findings  of  tbe  Judge  of 
tbe  county  court  upon  which  be  made  his 
nunc  pro  tunc  order.  It  is  sufficient  to  say 
that  these  findings  are  somewhat  vague  and 
loosely  expressed,  and  it  is  true  that  nowhere 
in  the  findings  does  the  Judge  expressly  find 
that  the  order  of  release  from  liability  upon 
'  tbe  guardian's  bond  was  made.  The  findings 
do,  Iiowever,  contain  the  Inference  ttiat  the 
order  was  actually  made. 

If  we  concede  the  contention  of  plaintiff 
that  tbe  order  introduced  does  not  actually 
And  that  an  order  of  release  was  made  by 
the  Judge  of  the  county  court  on  AprU  26, 
1008,  we  do  not  therefore  concede  that  the 
nunc  pro  tunc  oi'der  is  void  and  of  no  effect. 
It  is  an  elementary  principle  that  where  the 
court  has  Jurisdiction  of  the  subject-matter 
of  an  action  or  proceeding.  Jurisdiction  of  the 
parties  thereto,  and  such  Jurisdiction  is  prop- 
erly invoked,  and  has  power  and  authority 
to  render  the  Judgment  or  make  the  order, 
the  fact  that  such  Judgment  rendered  or  or- 
der made  is  upon  insufficient  evidence,  or 
upon  the  findings  of  fact  is  erroneous  and 
should  not  have  been  made  thereon,  or  is 
not  supported  by  the  findings  of  fact,  does 
not  render  such  Judgment  or  order  void. 
He  McQuown,  19  OkL  347,  01  Pac.  689,  11  U 
K.  A.  (N.  S.)  1136;  McDuffle  v.  Gelser  Mfg. 
Co.,  41  OkL  488,  138  Pac  1029;  Ordean  v. 
Grannls,  118  Minn.  117,  136  N.  W.  575,  1026, 
L..  B.  A  1915B,  1149;  Ware  v.  Kent.  123  Ala. 
427,  26  South.  208,  82  Am.  St  Hep.  132 ;  Mor- 
rlU  V.  Morrill,  20  Or.  96,  25  Pac.  362, 11  L.  B. 
A.  155,  note  page  157,  23  Am.  St.  Bep.  95. 

We  have  been  cited  by  counsel  for  plain- 
tiffs to  the  case  of  Lombard  v.  Wade,  37  Or. 
426,  61  Pac.  856.    Tbe  court  there  says : 

"Where  tbe  court  made  an  order  and  directed 
It  to  t>e  entered  nunc  pro  tunc  as  of  a  date  18 
months  earlier,  there  beinf;  nothing  to  show  that 
it  was  an  order  mad*  at  that  time  which  by  ac- 
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eident  had  not  been  entered,  such  order  is  be- 
yond the  authority  of  the  court  and  void." 

In  the  body  of  the  opinion  the  court  says: 
"It  seems  to  be  an  order  made  on  the  22d  day 
of  March,  1900,  which  the  court  directs  to  take 
effect  as  of  the  20th  day  of  September,  1898; 
and,  clearly,  the  court  had  no  power  or  author- 
ity to  make  any  such  order." 

In  the  case  of  Gray  v.  Brignardello,  1 
Wall.  (68  U.  S.)  627,  17  U  Ed.  693,  the  Su- 
preme Court  of  the  United  States,  in  hold- 
ing a  nunc  pro  tunc  order  void  says: 

"This  motion  and  order  are  predicated  on  a 
state  of  facts  which  did  not  exist  No  decree 
was  ever  entered  on  the  7th  day  of  April,  nor 
on  any  other  day  prior  to  the  stue,  and  we  can- 
not, therefore,  even  conjecture  what  the  errors 
and  mistakes  were  which  it  was  desirable  to 
correct  If  the  court  had  said,  on  the  7th  day 
of  April,  the  report  of  the  commiBsioner  was 
approved  and  the  sale  ordered,  but,  through  in- 
advertence or  neglect  on  the  part  of  the  court 
or  its  officers,  the  proper  entries  were  not  made, 
then  it  might  well  be  argued  that  a  nunc  pro 
tunc  decree  could  be  made.  A  nunc  pro  tunc 
order  is  alwavs  admissible,  when  the  delay  has 
arisen  from  the  act  of  the  court" 

The  case  of  Young  v.  Toung,  106  Mo.  624, 
65  S.  W.  1016,  88  Am.  St  Hep.  440,  cited  by 
counsel  for  plaintiff,  was  determined  upon 
the  proposition  that  no  nunc  pro  tunc  entry 
can  be  ordered  except  upon  some  record  evi- 
dence, and  it  was  held  that  the  record  show- 
ed that  no  Judgment  had  been  rendered; 
therefore  the  nunc  pro  tunc  order  was  void. 
It  will  be  apparent  from  an  examination  of 
tdkse  cases  that  the  question  of  the  validity 
of  a  nunc  pro  tunc  order,  made  upon  in- 
sufficient evidence,  where  the  court  had  juris- 
diction of  the  subject-matter  and  the  parties, 
was  not  squarely  considered,  and  we  are 
unwilling  to  weaken  the  rule  as  to  the  con- 
clusiveness of  judgments,  where  the  court, 
having  Jurisdiction  of  the  subject-matter  and 
the  parties,  renders  judgment  upon  insuf- 
ficioit  evidence  or  findings,  by  following 
them. 

It  must  be  borne  in  mind  also,  in  considera- 
tion of  this  case,  that  the  rule  in  Oklahoma 
as  to  the  evidence  necessary  to  justify  the 
making  of  a  nunc  pro  tunc  order  Is  more 
liberal  than  the  rule  adopted  in  many  of 
the  states.  Here  an  order  for  the  entry  of 
a  nunc  pro  time  Judgment  may  l>e  made  up(m 
parol  evidence.  Jones  v.  Gallagher,  166  Pac. 
204,  handed  down  May  8,  1917,  not  yet  of- 
ficially reported ;  Clark  v.  Bank,  14  Okl.  572, 
79  Pac.  217,  2  Ann.  Cas.  219.  In  many  of  the 
states  it  is  essential,  in  tbe  rendition  of  an 
order  directing  a  nunc  pro  tunc  entry  of  Judg- 
ment, that  there  be  a  minute  or  other  memo- 
randum of  the  Judgment  in  tbe  dockets  or 
among  the  papers  of  the  court.  Tbe  pre- 
sumption, however,  is  that  a  Judgment  en- 
tered nunc  pro  tunc  is  based  up(m  compet^it 
evidence.  Where,  however,  the  facts  appear, 
the  actlMi  of  tbe  court  may  be  reviewed  up- 
on appeal.  Belkin  v.  Bhodes,  76  Mo.  643 ;  18 
Enc.  PI.  &  Pr.  469. 

The  plaintiff  appeared  and  was  represented 
by  counsel  at  the  hearing  of  the  application 
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to  make  the  nunc  pro  tunc  order.  No  appeal 
was  taken  from  said  order,  and  we  conclude 
that  such  order  Is  binding  upon  the  plaintiff 
and  effective,  notwithstanding  that  the  court 
may  have  committed  error  in  making  it.  If 
the  evidence  was  Insufficient  to  Justify  the 
court  in  making  the  order,  the  plaintiff  could 
have  secured  a  review  of  such  evidence  by  an 
appeal;  not  having  appealed,  we  conclude 
that  the  plaintiff  cannot  now  Impeach  such 
order  collaterally  in  this  cause. 

The  lights  of  the  respective  sureties  upon 
the  various  bonds  between  each  other  are  not 
within  the  Issues  of  the  Instant  case,  and 
nothing  herein  said  should  be  construed  as 
passing  upon  the  rights  of  the  other  sureties 
upon  the  bonds  against  the  defendants  Court- 
ney and  Evans,  as  It  does  not  appear  from 
the  record  that  the  other  sureties  had  notice 
of  the  order  of  release  or  notice  of  the  ap- 
plication for  an  order  for  nnnc  pro  time  en- 
try. 

We  have  reached  the  conclusion  that  the 
trial  court  erred  in  holding  the  nunc  pro  tunc 
order  releasing  and  discharging  the  defend- 
ants Courtney  and  Evans  to  be  a  nullity ; 
that,  therefore,  it  erred  in  rendering  Judg- 
ment against  them.  The  Judgment  of  the 
court  below  should  be  reversed,  and  this 
cause  remanded,  with  directions  to  the  trial 
court  to  enter  Judgment  in  favor  of  the  de- 
fendants Frank  M.  Courtney  and  Erastns 
K.  Evans.  , 

PER  CURIAM.    Adopted  in  whole. 


(U  Okl.  99) 

JAMES  V.  COLEMAN  et  al.     (No.  5940.) 
(Supreme  Court  of  Oklahoma.    June  19,  1917.) 

(SyUabut  hy  the  Court.) 

1.  Appeal  and  Erbor  $=»854(6)— Motion  fob 
Nbw  TbiaI/— Opinion  or  Court  Below. 
Where  upon  motion  for  new  trial  in  a  case 
tried  before  a  referee,  the  court  sustains  the  mo- 
tion and  grants  a  new  trial,  and  at  the  time  of 
passing  on  said  motion  delivers  an  oral  opinion 
stating  the  reasons  upon  which  the  motion  is 
sustained,  said  remarks  of  the  conrt  cannot  oper- 
ate to  prevent  the  Supreme  Court  reviewing  the 
entire  record  in  order  to  determine  whether  said 
new  trial  was  properly  granted  for  reasons  other 
than  those  stated  by  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3423,  3424.] 

i.  Referknce  Q=>100(3) — Report— BJxckption. 
Prior  to  the  taking  effect  of  section  5033, 
Rev.  Laws  1910,  where  by  oral  consent  of  the 
parties  made  in  open  court  and  entered  on  the 
journal  a  case  was  referred  to  a  referee  with  di- 
rections to  make  findings  of  fact  and  conclusions 
of  law  and  report  the  evidence  taken  before  him, 
the  evidence  taken  by  the  referee  and  returned 
with  bis  report  became  a  part  of  the  record  in  the 
ease,  and  it  was  not  necessary  to  file  exceptions 
to  the  report  or  motion  for  new  trial  with  the 
referee,  but  it  was  the  proper  practice  to  file 
same  with  the  court  upon  the  coming  in  of  the 
report  and  within  three  days  from  the  filing 
thereof. 

[Ed.   Note. — For  other  cases,   see  Reference, 
Cent  Dig.  t  159.] 


3.  New  Trial  «=>ie4—PR0CEDtrRE— Findings 
OK  Fact. 

Where  a  motion  for  new  trial  is  sustained 
and  the  report  of  a  referee  entirely  set  aside, 
the  effect  of  the  order  is  to  grant  a  new  trial, 
and  it  is  erroneous  for  the  court  to  make  other 
findings  of  fact  and  render  judgment  thereon. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  333.] 

4.  Appeal  and  Error  ^=9977(3)— Discretioic 
or  Trial  Court— Grant  of  New  Tbiai.. 

The  granting  of  a  new  trial  rests  so  much  in 
the  discretion  of  the  trial  conrt  that  the  Supreme 
Court  will  not  reverse  such  an  order  unless  it  is 
made  to  clearly  appear  that  the  trial  court  baa 
erred  in  respect  to  some  pure,  simple,  and  un- 
mixed question  of  law,  and  unless  it  can  be  seen 
that  but  for  such  error  a  new  trial  would  not 
have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3862.] 

5.  Appeal  and  Error  €=>671(3)-OABK-MAi>a 
—Evidence.' 

The  Supreme  Court  will  not  review  ques- 
tions which  require  an  examination  of  the  evi- 
dence where  the  case-made  does  not  contain  the 
evidence  taken  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2869.] 
8.  Reference    <S=>101(2)    —    Discretion    of 

Trial  Court— Refusal  to  Send  Case  Back 

TO  Referee. 
It  was   within   the  discretion  of  the  trial 
court. when  sustaining  a  motion  for  new  trial,  to 
deny  a  request  to  send  the  case  back  to  the  ref- 
eree with  directions  to  make  additional  findings. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  S  170.] 

Error  from  District  Court,  Ottawa  County ; 
O.  A.  Brown,  Judge. 

Action  between  R.  O.  James,  administrator 
of  S.  H.  Maxwell,  and  others,  against  George 
L.  Ooleman  and  others.  Judgment  for  tbe 
latter,  and  the  former  brings  error.  At- 
flrmed. 

W.  H.  Kornegay,  of  Vinita,  and  OUie  Mason 
and  Verne  Thompson,  both  of  Miami,  for  plain- 
tiff in  error.  H.  W.  Currey,  of  Joplin,  Mo.,  and 
Asp,  Snyder,  Owen  &  Lybrand,  of  Oklahoma 
Ci6r,  for  defendants  in  error. 

HARDY,  J.  The  plaintiff  in  error  has 
printed  in  his  brief  a  lengthy  statement  uf 
the  trial  Judge,  delivered  orally  at  the  time 
of  passing  upon  the  motion  for  new  trial,  to- 
gether with  the  report  of  the  referee  and  the 
petition  in  error,  and  this  is  all  of  the  record 
which  he  has  included  In  bis  abstract  There 
is  a  brief  recital  in  narrative  form  of  the 
history  of  the  case,  which  merely  sets  out  the 
various  steps  taken  in  the  settlement  of  the 
issues  and  the  order  referriug  the  case  to 
a  referee.  The  exceptions  to  the  referee's  re- 
port and  the  motion  for  new  trial  are  omit- 
ted. There  were  2,257  pages  of  typewritten 
evidence  and  exhibits,  all  of  which  was  re- 
ported to  the  court  by  the  referee,  hut  none 
of  which  is  included  in  the  case-made  or  in 
the  abstract  of  counseL  Upon  the  incoming 
of  the  report  and  on  the  same  day  it  was  fil- 
ed, January  22,  1913,  defendants  filed  excep- 
tions thereto,  making  20  specific  exceptions 
to  the  referee's  findings  of  fact,   some   of 
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which  chaflenged  the  sufiBdency  of  the  evi- 
dence to  support  the  findings,  charged  the 
findings  to  be  InsuiSclept  to  support  any 
judgment  against  any  of  the  defendants,  and 
charged  a  long  list  of  errors  by  the  referee  In 
the  trial  before  him,  and  particularly  charg- 
ing that  the  referee,  after  receiving  and  con- 
sidering a  large  amount  of  testimony,  hhd 
entered  an  order  striking  out  the  same  and 
Imd  thereafter  based  his  findings  of  fact  up- 
on this  evidence  which  was  stricken.  At  the 
same  time,  defendants  filed  their  motion  for 
new  trial,  including  therein  all  the  statutory 
grounds  for  a  new  trial,  except  the  second, 
third,  seventh,  and  ninth,  and  particularizing 
In  several  dUTerent  grounds  their  objection 
to  the  sufficiency  of  the  evidence  to  support 
the  findings  of  the  referee  and  to  support  any 
judgment  at  '  all  against  the  defendants. 
These  exceptions  and  this  motion  were  heard 
and  considered  by  the  court,  and  on  the  4th 
day  of  July  there  was  entered  an  order  upon 
the  Journal  sustaining  defendants'  exceptions 
and  motion  for  new  trial.  The  court  orally 
made  an  extended  statement  of  his  views. 
The  plaintiff  In  error,  at  the  time  of  preparing 
the  case-made.  Included  therein  this  lengthy 
statement  which  the  trial  court  caused  to  be 
stricken  out,  and  thereafter,  upon  applica- 
tion to  this  court,  same  was  ordered  Includ- 
ed therein  and  made  a  part  of  the  case-made. 
[1]  The  plaintiff  in  error  has  based  pracU- 
caUy  his  entire  argument  on  the  statement  of 
the  trial  judge  in  passing  on  the  motion  for 
a  new  trial  as  incorporated  in  the  case-made, 
and  Ills  assignments  of  error  are  in  the  main 
based  on  tills  statement.  The  practice  of  in- 
serting in  a  case-made  matters  of  this  kind 
which  are  of  no  Importance  and  which  can- 
not be  considered  by  this  court  was  con- 
demned in  the  case  of  Guss  v.  Nelson,  14 
Okl.  296,  78  Pac.  170,  where  it  was  held  that 
the  findings  of  fact  and  conclusions  of  law 
of  the  trial  court  were  contained  In  the  jour- 
nal entry,  and  not  in  such  oral  statement, 
which  could  not  be  considered  to  control  the 
recitals  of  the  formal  entry  upon  the  journal. 
The  same  proposition  was  again  stated  la 
Gates  V.  Settlers,  etc.,  Reservoir  Co.,  19 
Okl.  83,  91  Pac.  856,  where  it  was  stated 
tliat  the  Supreme  Court  will  only  look  to  the 
record  as  embraced  in  the  entry  upon  the 
JoumaL  Both  these  decisions  were  rendered 
prior  to  the  admission  of  the  state,  since 
-which  time  we  know  of  no  expression  by  this 
court  upon  the  subject.  In  view  of  this  fact, 
we  have  made  an  extended  investigation  of 
this  question,  and  we  find  that  the  two  opin- 
ions dted  are  in  harmony  with  the  authori- 
ties throughout  the  country,  and  are  satisfied 
that  the  rule  Is  a  salutary  one  and  should 
not  be  disturbed.  If  the  rule  were  otherwise, 
the  Supreme  Court,  upon  appeal,  would  be 
limited  to  a  consideration  of  the  reasons  giv- 
en by  the  trial  court  for  the  order  made,  even 
it  the  record  should  disclose  more  than  one 
£O0d  and  sufficient  reason  upon  which  the  or- 


der might  possibly  be  based.  The  trial  court 
could  not,  by  stating  In  its  order  tliat  a  new 
trial  should  be  granted  for  one  reason  and 
denied  upon  others,  deprive  a  party  of  the 
right  to  review  of  the  entire  record,  where  an 
order  sustaining  a  motion  for  new  trial  is 
appealed  from,  nor  thus  limit  the  jurisdic- 
tion of  this  court  upon  such  appeal  to  a  con- 
sideration of  the  reasons  stated.  Upon  an 
appeal  from  such  an  order,  the  court  will 
review  the  entire  record,  and  if  the  order  was 
pr(^)erly  made,  even  though  a  wrong  reason 
was  given  therefor,  the  same  will  be  sustain- 
ed. Ryan  v.  Bridge  Co.,  7  Kan.  207 ;  Howell 
V.  Pugh,  25  Kan.  96;  Graefe  v.  St.  Louis 
Transit  Co.,  224  Ma  232,  123  S.  W.  835; 
Hewitt  V.  Steele,  118  Mo.  463,  24  S.  W.  440; 
State  ex  rel.  Hartman  v.  Thomas,  245  Mo. 
66,  149  S.  W.  318 ;  Morgan  v.  Robinson,  157 
Gal.  362,  lOT  Pac.  696;  Ben  Lomond  Wine 
Co.  V.  Sladky,  141  Gal.  619,  75  Pac.  332; 
Morrow  v.  St  Paul  City  Ry.  Co.,  65  Minn. 
.382,  67  N.  W.  1002;  Rochester  v.  Seattle  By. 
CO.,  75  Wash.  550,  135  Pac.  209:  I^ingley  v. 
Derlln,  87  Wash.  592,  151  Pac.  1134;  Reno, 
etc.,  Co.  V.  Westerfleld,  26  Nev.  332,  67  Pac. 
961,  69  Pac.  899;  Wlnnlcott  ▼.  Orman,  39 
Mont.  339,  102  Pac.  570;  Menard  v.  Montana 
Cent.  Ry.  Co.,  22  Mont  340,  56  Pac.  692; 
Vincent  v.  BlUs,  116  Iowa,  609,  88  N.  W.  836; 
Lawrence  v.  Oglesby,  178  111.  122,  62  N.  B. 
945;  Grand  Central  Mln.  Co.  v.  Mammoth 
Mln.  Co.,  29  Utah,  490,  83  Pac.  648. 

The  judgment  of  the  court  sustaining  the 
motion  for  a  new  trial  is  general  in  Its  terms, 
and  does  not  specify  any  particular  reason 
therefor  or  base  the  order  upon  any  one  or 
more  grounds  of  the  motion.  The  brief  of 
plaintiff  in  error  does  not  apprise  us  of  the 
grounds  urged  for  a  new  trial  nor  of  the  ex- 
ceptions taken  to  the  report  of  the  referee; 
but,  as  we  learn  from  the  brief  of  defendant 
In  error  that  said  motion  embraced  grounds 
tvhlch  would  require  an  examination  of  the 
record  made  during  the  trial  before  the 
referee  in  order  to  pass  upon  the  correctness 
of  this  ruling,  and  would  require  us  to  review 
and  weigh  the  evidence  in  order  to  determine 
whether  It  was  sufficient  to  support  the  find- 
ings of  fact  made  by  him,  which  we  are  un- 
able to  do  because  the  evidence  Is  not  includ- 
ed In  the  case-made  and  brought  up  for  our 
consideration  (Inc.  Town  of  Stigler  v.  Wiley, 
36  Okl.  291,  128  Pac  118;  Wagester  v.  Cos- 
mopolitan Fire  Ins.  Co.,  38  Okl.  52,  132 
Pac.  142;  Worrell  v.  Fellows,  39  Okl.  769, 
136  Pac.  750;  Washington  County  Abstract 
Co.  V.  Harris,  149  Pac.  1075 ;  Hoyt  Shoe  Co. 
V.  Cuff,  46  Okl.  178,  148  Pac.  695)  therefore 
we  cannot  determine  whether  the  action  of 
the  trial  court  was  correct  or  not,  and  under 
these  circumstances  there  is  nothing  for  us 
to  do  but  to  affirm  the  order  appealed  from 
if  the  motion  for  new  trial  was  properly  filed. 

[2]  The  order  of  reference  required  the 
referee  to  make  findings  of  fact  and  conclu- 
sions of  law  and  report  all  the  evidence  tak- 
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en  before  him.  This  belag;  tbe  terms  of  the 
order,  the  evidence  returned  by  the  referee 
In  accordance  therewith  became  a  part  of 
the"  record  by  virtue  of  the  order  of  court, 
and  it  was  not  necessary  for  defendants  to 
file  exceptions  to  the  report  or  a  motion  for 
new  trial  before  the  referee,  but  it  was  the 
proper  practice  to  file  same  with,  the  court 
after  the  coming  In  of  the  r^ort  and  within 
three  days  from  the  filing  thereof.  Blrst  Nat. 
Bank  v.  OkL  Nat.  Bank,  29  Okl.  4U,  118  Pac. 
574;  Geary  Mill  &  EUevator  Co.  t.  Lane.  45 
Okl.  21,  144  P&c  1029. 
*  Section  5083,  Key.  U  1910,  which  defines  a 
new  trial  to  be  a  re-examlnatlon  of  an  issue 
of  fact  in  the  same  court  after  a  verdict  by 
a  Jury,  the  approval  of  the  report  of  a  referee 
or  a  decision  by  the  court  did  not  become  ef- 
fective until  May  16, 1913,  and  was  not  there- 
fore applicable  to  the  proceedings  at  tbe  time 
the  report  was  filed,  which  was  on  January 
22,  1913,  bat  section  5825,  Comp.  Laws  1909, 
was  tbe  governing  statute  which  was,  in  the 
main,  the  same  as  section  6033,  Rev.  Lews 
1910,  except  that  it  was  not  required  that  the 
report  of  the  referee  be  approved  before  a 
new  trial  might  be  had,  and  tnerefore  tbe 
Judgment  of  the  court  was  not  premature  be- 
cause a  new  trial  was  granted  before  the  ap- 
proval of  the  report.  The  reference  m  this 
case  was  by  oral  consent  of  the  parties  In 
open  court  under  tbe  authority  of  section 
5018,  Hev.  Laws  1910,  and  section  5020,  gov- 
eming  the  procedure  In  trials  t>efore  the 
referee,  declares  that: 

"The  report  of  the  referees  upon  the  whole 
issue  stands  as  tbe  decision  of  the  court,  and 
judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  actioa  had  been  tried  by  the 
court.  When  the  referee  is  to  report  the  facts, 
the  report  has  the  effect  of  a  special  verdict." 

[3]  Under  this  statute,  the  report  of  the 
referee  when  filed  became  the  decision  of 
the  court,  and  unless  attacked  in  the  manner 
provided  by  law,  that  is,  by  filing  exceptions 
to  the  report  and  by  filing  a  motion  for  a 
new  trial  within  the  time  prescribed,  it  then 
became  the  duty  of  the  court  to  pronounce 
Judgment  thereon.  The  procedure  under  the 
statutes  in  force  at  the  time  these  proceed- 
ings were  commenced  was  clearly  pointed  out 
in  the  case  of  First  National  Bank  of  Shaw- 
nee V.  Oklahoma  National  Bank  of  Shawnee, 
29  Okl.  411,  118  Pac.  574.  The  case  was  not 
governed  by  the  general  equity  practice.  The 
authorities  cited  by  plaintiff  in  error  were 
cases  where  that  practice  prevailed  in  the 
federal  courts,  or  were  decisions  by  this 
Court  in  cases  that  arose  In  the  Indian  Ter- 
ritory prior  to  statehood.  It  Is  urged  that 
upon  granting  the  motion  sustaining  excep- 
tions and  granting  the  motion  for  new  trial, 
it  was  the  duty  of  tbe  court  to  consider  tbe 
evidence  and  make  findings  of  fact  and  ren- 
der such  Judgment  as  was  proper.  We  do 
not  think  so.  In  Burchett,  Sheriff,  t.  Hamil, 
6  OkL  300,  47  Pac.  10o3,  it  was  held  that: 


"Where  the  report  of  a  referee  is  tntirely  set 
aside  there  ii  no  finding  of  fact  or  evidence  up- 
on which  the  court  can  act;  and  the  effect  of 
setting  aside  the  report  is  to  grant  a  new  trial, 
and  it  is  erroneous  for  the  court,  after  entirely 
setting  aside  the  referee's  report,  to  proceed  to 
render  judgment  upon  it." 

And  after  stating  the  rule  thus  in  tbe 
third  paragraph  of  tbe  syllabus,  in  tbe  opin- 
ion of  the  court.  It  was  further  said: 

^The  trial  was  not  before  tbe  coart,  although 
it  was,  indeed,  before  an  officer  of  tbe  court, 
and  the  evidence  was  not  submitted  to  the  covirt 
except  through  the  report  of  tbe  referee,  and 
when  this  report  was  set  aside  the  case  then 
stood  in  the  same  situation  exactly  as  it  was  in 
when  submitted  to  the  referee.  The  entire  si- 
ting aside  of  the  report  carried  everything  con- 
nected with  the  report  down  with  it,  and  left  the 
rase  open,  and  without  any  trial  upon  tbe  isaaes 
formed.  With  the  report  of  the  referee  set  aside, 
the  case  stood  in  the  same  situation  as  if  it  had 
been  tried  to  a  jury,  and  submitted  to  the  jnty, 
a  verdict  rendered,  and,  on  application  of  one 
of  the  parties,  set  aside,  or  as  if  it  bad  been  tried 
by  the  court  and  judgment  rendered  and  this 
judgment  set  aside  on  motion.  The  necessary 
result  in  any  one  of  these  cases  is  a  new  triaL 
The  principle  is  not  different  when  applied  to 
the  complete  vacation  of  a  report  of  a  referee, 
from  the  same  action  upon  the  decision  of  a 
court  or  the  verdict  of  a  jury" 

—and  the  court  quoted  from  tbe  opinion  of 
the  Supreme  Court  of  Kansas  in  Owen  t. 
Owen,  9  Kan.  91,  by  Mr.  Justice  Brewer,  in 
support  of  the  conclusions  reached. 

Tbe  rule  thus  announced  was  again  stated 
in  Tribal  Development  Company  et  aL  v. 
White  Bros,  et  aL,  28  OkL  525,  114  Pac  736, 
where  it  was  sold: 

"Of  course,  where  the  evidence  is  not  before 
the  court,  setting  aside  the  report  has  the  effect 
of  granting  a  new  trial." 

This  latter  quotation  would  seem  to  Imply 
that  tbe  court  had  in  mind  a  qualification  of 
the  rule  announced  in  Burchett,  SberifT,  v. 
HamlL  supra,  or  that  tbe  court  vras  of  tbe 
opinion  that  the  evidence  was  not  before  the 
court  in  that  case.  It  appears  from  the  quo- 
tation from  that  case  that  the  evidence  was 
before  the  court  Included  in  the  report  of  the 
referee.  Inasmuch  as  there  might  appear  to 
be  some  doubt  as  to  the  extent  of  tbe  rale 
by  virtue  of  the  last  quotation,  we  have  rein- 
vestigated the  question,  and  tbe  following 
authorities  support  the  proposition  that.  In 
an  acti<»i  where  a  reference  Is  made  by  con- 
sent of  the  parties  of  all  tbe  issues  to  a  ref- 
eree, tbe  effect  of  granting  a  new  trial  Is  to 
leave  the  case  in  the  same  situation  as  it 
was  before  the  trial  was  bad.  Lyons  et 
aL  V.  Harris  et  aL,  73  Iowa,  292,  34  N.  W. 
864;  Stroup  v.  Bridger,  124  Iowa,  401,  100 
N.  W.  113;  Rice  v.  Benedict,  18  Mich.  75; 
Gunn  r.  Bowers,  126  Pa.  BBZ,  17  Atl.  898; 
Owen  V.  Owen,  9  Kan.  92 ;  Cliandler  v.  J>ve, 
37  Kan.  765,  15  Pac.  926. 

[4]  Another  reason  for  sustaining  tbe  nd- 
ing  of  tlie  trial  court  is  that  this  court  wiU 
require  a  much  stronger  showing  to  set  aside 
a  Judgment  granting  a  new  trial  than  to  re- 
verse a  Judgment  denying  a  new  triaL    1^» 
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granting  of  a  new  trial  U  so  mncb  within  the 
discretion  of  the  trial  court  that  the  Supreme 
Court  will  not  reverse  such  an  order  unless 
error  is  clearly  established  In  respect  to 
some  pure,  simple,  and  unmixed  question  of 
law,  and  unless  it  can  be  seen  that  the  trial 
court  has  manifestly  and  materially  erred 
with  respect  to  such  question,  and  that  ex- 
cept for  such  error  a  new  trial  would  not 
haye  been  granted.  Hogan  r.  Bailey,  23  OU. 
15,  110  Pac.  880;  Osage  Mer.  Co.  v.  Harris, 
152  Pac.  408;  Plnkston  v.  Marlow,  159  Pac. 
488;  Cunningham  v.  Cromley,  153  Pac.  860; 
M.,  K.  &  T.  Ry.  Oa  v.  James,  159  Pac  1109: 
Brown  v.  Goalding,  155  Pac.  559;  Crouch  y. 
Crouch,  158  Pac.  573 ;  St.  Paul  Fire  &  Ma- 
rine Ins.  Co.  V.  Peck,  158  Pac.  595. 

[5]  And  inasmuch  as  the  evidence  is  not  be- 
fore us  and  inasmuch  as  plaintiff  in  error 
has  not  presented  the  exceptions  to  the  re- 
port of  the 'referee  nor  the  motion  for  a  new 
trial,  we  are  unable  to  determine  from  the 
record  submitted  whether  an  error  of  this 
character  has  been  committed  by  the  trial 
court 

[6]  Six  months  after  the  report  of  the  ref- 
eree had  been  filed  and  at  the  time  the  court 
rendered  its  decision  granting  a  new  trial 
and  after  exceptions  to  the  referee's  report 
and  the  motion  for  new  trial  had  been  sus- 
tained, the  plaintiff  in  error  moved  orally  to 
have  the  case  re-referred  to  the  same  referee 
for  more  specific  findings,  and  the  denial 
of  this  motion  Is  assigned  as  error.  The 
court  committed  no  error  in  refusing  the 
same.  Such  motion,  if  made  in  due  time, 
was  addressed  solely  to  the  discretion  of  the 
court,  and  exceptions  to  the  denial  thereof 
would  not  lie.  This  is  the  rule  uniformly 
followed  by  the  Supreme  Court  of  Massa- 
chusetts (Tobln  V.  Eells,  207  Mass.  304,  03 
Xf.  E.  586;  White  v.  Hale,  208  Mass.  94.  94 
N.  EL  258),  and  had  also  been  declared  in  the 
following  cases:  Boy  v.  O'Neill,  168  Ala.  354, 
52  South.  946;  Farmers'  Bank  &  Trust  Co. 
▼.  Southern  Granite  Co.,  96  S.  O.  106,  79  8. 
E.  985 ;   Pape  v.  People,  19  111.  App.  24. 

The  judgment  is  affirmed.  All  the  Justices 
concur,  except  KANE,  J.,  absent. 


VORIS  V.  ANDERSON  et  aL     (No.  4853.) 

(Snpreme  Court  of  Oklahoma.    June  19,  1917.) 

On  second  rehearing.    Reversed  and  remanded. 
For  former  opinion,  see  153  Pac.  291. 

Grant  Stanley,  of  Oklalioma  City,  for  plain- 
tiff  in  error.  H.  A.  Ledbetter,  of  Ardmore,  for 
defendants  in  emv. 

PER  CURIAM.  We  adhere  to  the  views  ex- 
pressed on  the  original  hearing  of  this  canse  in 
the  o^nion  by  Commissioner  Rittenboose,  153 
Pac.  291,  except  that  instead  of  reversing  the 
cause,  with  instructions  to  the  trial  conrt  to  en- 
ter jndgment  as  prayed  for  in  the  petition.  It 
ia  ordered  that  the  cause  be  reversed  and  re- 
manded for  new  trial.    All  the  Justices  concar. 


■(30  Idaho,  IE) 
NEW  FIRST  NAT.  BANK  OF  COI^UMBUS, 
OHIO  V.  CITY  OF  WEISEK  et  aL 

(Supreme  Court  of  Idabo.    April  22,  1916. 
On  Rehearing,  Jnne  30,  1917.) 

1.  MUNICIPAI.  COBFOKATIONS  «=»950  —  lU- 
PBOVEMENT  DiSTBICTS— APPUOATION  OF  AS- 
BES8M  EN  TS— STATUTS. 

Under  the  provisions  of  section  2238  of  the 
Political  Code  and  amendments  thereto,  and  the 
other  sections  of  said  Political  Code  denning  the 
powers  of  cities  and  villages,  improvement  dis- 
tricts may  be  organized  and  improvement  dis- 
trict bonds  issued  for  the  pejrment  of  improve- 
ments, and  it  is  made  the  duty  of  the  mayor 
and  council  to  levy  special  assessments  each 
year  sufficient  to  redeem  the  installments  of 
such  bonds  maturing  next  after  their  issue, 
and  the  funds  ariring  from  such  assessments 
shall  be  applied  solely  to  the  redemption  of  the 
principal  and  interest  on  said  bond..,  and  snch 
bonds  are  made  liens  upon  the  property  of  the 
abutting  property  owners,  and  if  any  of  such 
property  owners  pay  their  assessments,  they  are 
entitled  to  be  credited  <hi  their  account,  as 
shown  by  the  assessment  roll,  both  for  interest 
and  principal,  and  the  city  authorities  would 
have  no  authority  under  the  provisions  of  said 
act  to  divert  such  money  so  paid  by  a  property 
owner  to  the.  payment  of  the  interest  or  prin- 
cipal due  from  another  abutting  property  owner 
who  failed  or  neglected  to  pay  his  assessments 
as  required  by  law. 

[Ed.   Note.— For  other   cases,   see  Municipal 
Corporations,  Cent.  Dig.  $|  902-910.1 

2.  Municipal    Cohporations    €=3950  —  Im- 

PBOVBMENT     ASSESSMENT  —  PaTMKNT  —  BJF- 
FECT. 

When  a  property  owner  pays  his  assess- 
ments as  provided  by  said  act  and  the  city  ordi- 
nance, the  money  arising  therefrom  must  be 
paid  by  the  city  authorities  on  the  interest  due 
on  such  bonds  and  on  the  mature  princii>al,  and 
such  property  owner  is  entitled  to  have  his  prop- 
erty released  from  the  lien  of  such  bonds  to  the 
extent  of  the  paymert  made,  and  the  money  so 
paid  by  the  property  owner  cannot  be  diverted 
to  the  payment  of  tne  interest  or  principal  due 
on  saia  bonds  from  other  property  owners  who 
fail  to  pay  Uieir  assessments. 

[Ed.   Note. — For   other   cases,  see   Municipal 
Corporations,  Cent  Dig.  {f  902-010.] 

3.  Municipal   Cobpokations  «=»955(1>— Im- 

FBOVEMENT     BONDB  —  REUEJIIES    OF     BOND- 
HOLDER—STATUTE. 

The  benefit  assessed  to  eadi  lot  or  i>arcel  of 
ground  abutting  on  such  improvement  is  liable 
for  the  payment  of  assessments  made  against 
such  lot  or  parcel  of  ground,  and  if  the  city 
fails  or  refuses  to  pay  such  bonds,  or  promptly 
collect  any  such  assessments  when  due,  the 
owner  of  such  bonds  may  proceed  in  his  own 
name  to  collect  such  assessments,  and  may  fore- 
close any  lien  thereon  in  any  court  of  compe 
tent  jurisdiction,  and  is  authorized  to  recover, 
in  addition  to  the  amount  of  said  bonds  and 
Interest,  5  per  centum,  together  with  costs  of 
such  suit,  including  a  reasonable  sum  for  attor^ 
ney's  fees. 

[Ed.   Note.— For   other   cases,    see   Municipal 
Corporaticms,  Cent  Dig.  f  2002.] 

4.  Municipal  Corporations  «=5>955(1)— Im- 
provement Bonds— Remedy  at  Law, 

Said  statute  gives  the  bondholder  a  plain, 
speedy,  and  adequate  remedy  at  law,  whereby 
he  can  proceed  to  collect  from  each  property 
owner  the  amount  due  from  him  on  such  bonda 
[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Coit  Dig.  S  2002.] 
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6.  Municipal  Cobporations  <S=»958— Im- 
pbovkment  bonds— lievy  bt  bondholdbb. 
Under  the  priviaiona  of  sabsection  12,  a  lien 
is  created  against  the  property  of  the  abutting 
owner  and  the  bondowner  is  authorized  to  re- 
ceive, sue  for,  and  collect  any  assessments  made 
against  snch  property  through  any  of  the  meth- 
ods provided  by  law  for  the  collection  of  assess- 
ments for  local  improvements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  199fr-2009.] 

6.  Impkovement  Bonds. 

Subsection  4  provides,  among  other  things, 
that  the  holder  of  an^  such  bonds  shall  look 
only  to  the  fund  provided  by  such  assessment 
for  the  principal  and  interest  of  such  bond,  and 
gives  the  bondholder  a  preference  over  any  mort- 
gage or  lien  against  tne  land  of  such  abutting 
owner. 

7.  MuNiciPAi,  CoHPOBATioNS  0=9953  —  Im- 
provement   Bonos  —  Rbxedies   of    Bond- 

HOLOEB. 

It  was  not  intended  that  the  bondholder 
could  require  a  property  owner  who  had  paid 
his  assessments  as  levied  under  said  law  to  pay 
assessments  for  other  abutting  owners  who  are 
delinquent  in  the  payment  of  their  assessments. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.   i§  1999-2001.] 

8.  MnNICIPAL  COBPOBATIONS  €=»955U)  —  lu- 
PBovEMENT  Bonds— Bondholdbb's  Rbuedt. 

Said  act  also  provides  that  the  holder  of  any 
such  bonds  shall  have  no  claim  for  the  payment 
of  the  same  ai^ainst  the  city  or  village  except 
for  the  collection  of  the  special  assessments 
made  for  the  improvements  for  which  said  bonds 
are  issued,  and  the  bondholder's  remedy  in  case 
of  nonpayment  is  confined  to  the  enforcement  of 
such  assessments.  This  provision  of  said  law 
is  especially  made  a  part  of  each  bond. 

[£}d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  2002.] 

9.  Municipal   Cobfobiationb   e=>955{l)— Im- 

PBOVEMENT   BONDS. 

The  bondholder  has  no  claim  against  the 
dty  on  account  of  the  debt  created  by  such 
bonds,  and  is  given  no  right  as  against  a  land- 
owner who  has  paid  all  of  his  assessments,  and 
the  city  authorities  have  no  power  or  right  to 
divert  any  portion  of  the  principal  or  interest 
paid  by  such  taxpayer  to  the  payment  of  inter- 
est and  principal  owed  by  a  delinquent  taxpayer. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  2002.] 

10.  Municipal  Cobpobahons  d=>955(l)  — 
Public  Impbovements— KEJiEDiEa  of  Bond- 
boldeb. 

The  bondholder  may  proceed  in  the  matter 
as  provided  by  statute,  and  can  either  secure 
his  mMney  from  the  delinquent  taxpayer  or  ob- 
tain title  to  the  property  owned  by  such  delin- 
quent, free  and  dear  of  all  incumbrances. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  2002.] 

11.  Mandamus  e=>3(6)— Election  of  Public 
IMPBOVEMENT— Bonds— Remedies  at  Law. 

The  plaintiff  in  this  case  has  a  plain,  speedy, 
and  adequate  remedy  at  law  for  the  collection 
of  any  prindpal  or  interest  due  from  any  prop- 
erty owner  who  has  failed  to  pay  any  assess- 
ments made  by  the  dty  authorities;  and,  that 
being  true,  the  peremptory  writ  of  mandate  will 
not  issue. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f{  32,  33.] 

Original  proceedings  in  Supreme  Court  by 
the  New  First  National  Bunk  of  Columbus, 
Ohio,  to  require  the  city  authorities  of  the 
City  of  Weiser  to  pay  the  funds  arising  from 


assessments  made  in  a  certain  improTement 
district  in  a  certain  way.  Alternative  writ 
Issued,  and  on  a  hearing,  such  writ  quashed 
and  the  peremptory  writ  denied. 

Chas.  F.  Reddoch.  of  Boise,  for  plaintiff. 
J.  W.  Galloway,  City  Atty.,  and  Frank  Har- 
ris, both  of  Weiser,  for  defendants. 

SUI-LIVAN,  C.  J.  This  is  an  original  ap- 
plication to  this  court  by  the  plaintiff  for 
a  writ  of  mandate  against  the  city  of  Weis- 
er and  its  officials,  commanding  said  city 
and  its  officials  to  apply  the  moneys  now 
available  in  local  improvement  districts  Nos. 
6  and  7,  as  well  as  aU  moneys  hereafter  to 
be  received  in  said  local  district  funds,  or 
either  thereof:  First  in  the  payment  of  in- 
terest upon  the  bonds  of  said  district;  and. 
second,  after  the  payment  of  interest,  ap- 
ply such  funds  as  are  available  in  either  of 
said  districts  to  the  redemption  of  said  im- 
provement bonds  in  their  order,  beginning 
with  the  lowest  number.  Upon  said  applica- 
tion, an  altematiye  writ  of  mandate  was 
Issued  and  oh  the  return  day  thereof  the 
defendants  demurred  to  the  petition  and  also 
Interiwsed  a  motion  to  quash. 

The  fiicts  were  not  disputed,  and  the  ques- 
tion arose  over  the  law  applicable  to  tlie 
facts,  and  Involves  the  proper  construction 
of  section  2238,  Rev.  Codes,  as  amended  by 
chapter  81,  Laws  1911,  p.  266,  and  especial- 
ly subdivisions  11,  12,  and  14  of  subdivi- 
sion 6  of  said  section  relating  to  the  issuanct>, 
payment  of  interest  upon,  and  the  redemp- 
tion of  bonds  Issued  under  the  provisions  of 
said  section. 

[1,2]  It  is  contended  by  counsel  for  plain- 
tiff that  a  careful  analysis  of  the  provisions 
of  said  section  2238,  and  espedolly  those 
provisions  relating  to  the  issuance,  payment 
of  Interest  upon,  and  redemption  of  such 
bonds  will  disclose  the  fact  that  to  a  certain 
extent  they  are  obscure  and  uncertain,  and 
when  the  same  are  compared  with  other  im- 
provement  bond  statutes  of  the  state,  that 
the  legislative  intent  is  manifest  to  the  effect 
that  the  money  collected  each  year  from  tlie 
assessment  of  the  property  liable  to  taxation 
in  such  districts,  in  case  there  is  not  suffi- 
cient collected  to  pay  both  principal  and  in- 
terest due  in  that  year,  that  the  interest 
must  first  be  paid  and  the  balance  applied 
on  the  principal  of  said  bonds  in  the  order  in 
which  they  become  due.  This  contention  of 
counsel  for  appellant  we  do  not  think  is  con- 
sistent with  the  provisions  of  said  la'vr. 
Among  the  many  provisions  contained  in  said 
section  2238,  as  amended,  we  find  the  follow- 
ing in  paragraphs  11,  12,  and  14  of  subdi- 
vision 6: 

Subdivision  11: 

"Whenever  the  mayor,  or  council,  or  trustees 
of  any  dty  or  village  shall  •  •  *  cause  an-r 
street  or  avenue,  or  alley  in  sudi  city  or  vilhiK^ 
to  be  sidewalked,  graded,  curbed,  *  *  *  th« 
cost  and  expense  of  which  is  chargeable  to  ch« 
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abntting,  adjoining,  contiguons  or  approximate 
properly,  they  may,  in  their  discretion,  provide 
for  the  payment  of  the  costs  and  expenses  there- 
of by  installments  instead  of  levying  the  entire 
tax  or  special  assessments  for  such  costs  at  one 
time,  and  for  such  installments,  they  may  issue, 
io  the  name  of  such  city  or  village,  improve- 
ment bonds  of  the  district,  •  *  •  payable  in 
installments  of  equal  amounts  each  year,  none 
of  which  boads  nor  any  of  the  installments  shall 
run  longer  than  ten  (10)  years,  nor  bear  interest 
exceeding  seven  (7)  per  cent,  per  annum,  num- 
ber of  years  for  said  bonds  to  run  and  the  rate 
of  interest  thereon,  within  said  limits,  in  each 
instance  to  be  determined  by  the  city  council  or 
village  trustees. 

"  •  •  *  Such  bonds  shall  not  be  issued  In 
amonnt  in  excess  of  the  contract  price  or  cost 
of  the  work  of  improvement,  except  that  the 
installment  coupons  shall  include  the  interest 
on  such  installments  to  the  maturity  thereof. 
The  t>onds  shall  be  of  such  denomination  as  the 
mayor  or  trustees  shall  deem  proper. 

"When  district  bonds  are  issued  under  this 
section  •  •  •  the  mayor  and  council  *  *  • 
shall  levy  special  assessments  each  year  suffi- 
cient to  redeem  the  installments  of  such  bonds 
next  tiiereafter  maturing,  but  in  computing  the 
amount  of  special  assessments  to  be  levied 
against  each  piece  of  property  liable  therefor, 
interest  thereon  not  exceedmg  seven  (7)  per  cent, 
per  annum  from  the  date  of  the  issuance  of 
said  bonds  until  the  maturity  of  the  installments 
of  bonds  next  thereafter  maturing.  •  •  • 
Such  bonds  shall  be  numbered  from  one  (1) 
upward,  consecutively.  •  •  •  Each  bond 
shall  provide  that  the  principal  sum  therein 
named  and  the  interest  thereon  shall  be  payable 
out  of  the  local  improvement  fund  created  for 
the  payment  of  the  cost  and  expense  of  such 
improvement  and  not  otherwise.  The  owner  of 
any  piece  of  property  liable  for  any  special  as- 
sessments may  redeem  his  property  from  such 
liability,  •  ♦  •  after  the  issuance  of  the 
bonds,  by  pa^g  all  the  installments  of  the  as- 
seBsments  which  have  been  levied  and  also  the 
amount  of  unlevied  installments  with  interest 
on  the  latter  at  the  rate  of  seven  (7)  per  cent. 
per  annum  from  the  date  of  the  issuance  of  the 
rate  bonds  to  the  time  of  maturity  of  the  last 
installment  *  *  *  all  sums  so  paid  [whether 
before  or  after  the  issuance  of  the  bonds]  shall 
be  applied  solely  to  the  payment  of  such  im- 
prov«nentB  or  tbe  redemption  of  the  bonds  is- 
sued therefor. 

"When  any  piece  of  property  has  been  re- 
deemed from  liability  for  the  costs  of  any  im- 
provements as  herein  provided,  such  property 
shall  not  thereafter  be  liable  for  further  special 
assessments  for  the  cost  of  such  improvement 
except  as  hereinafter  provided. 

"  *  *  •  The  funds  arising  by  such  assess- 
ment shall  be  applied,  solely  towards  the  re- 
demption of  said  bonds." 

Subdivision  12: 

"  •  •  •  And  such  bonds  shall  be  equal  liens 
upon  the  property  for  the  assessments  repre- 
sented by  such  bonds  without  priority  of  one 
over  another  to  the  extent  of  the  several  as- 
sessments against  the  several  lota  and  parcels 
of  land.    •    •    • " 

SabdlTisloD  14: 

"  •  •  •  Any  city  whose  charter  provides  for 
tbe  issuance  of  bonds  for  local  improvements, 
payable  only  from  the  proceeds  of  special  assess- 
ments, is  hereby  authorized  to  issue  such  bonds 
in  tbe  manner  and  with  the  effect  provided  in 
tbis  section,  and  the  holder  of  any  such  bond 
sfaall  look  only  to  the  fund  provided  by  such 
assessment  for  the  principal  or  interest  of  such 
bond." 

Under  sai^.  act  the  dty  Is  presumed  to 
bave  Its  assessment  roll  made  up  as  provided 


by  subsection  5  of  section  2238,  and  In  fact 
It  Is  conceded  that  the  dty  has  done  so  and 
charged  each  property  owner  wltb  the  cost  of 
the  Improvement  abutting  his  property.  By 
the  provisions  of  subsection  11,  the  council 
Is  required  to  levy  each  year  special  assess- 
ments sufficient  to  redeem  the  Installments 
of  such  bonds  next  thereafter  maturing,  but 
In  computing  the  amount  of  special  assess- 
ments to  be  levied  against  each  piece  of 
property  Uable  therefor.  Interest  thei^on  not 
exceeding  7  per  cent  per  annum  from  tbe 
date  of  the  Issuance  of  said  bonds  until  tbe 
maturity  of  the  Installments  next  thereafter 
maturing,  and  It  Is  provided  that  such  as- 
sessments shall  be  made  upon,  the  property 
cliargeable  for  the  costs  of  such  improre- 
ments,  respectively.  And  It  is  provided  that 
If  any  of  the  pix^erty  owners  pay  their  spe- 
cial assessments,  they  are  entitled  to  be  cred- 
ited on  their  accounts  as  shown  by  tbe  roll, 
botb  for  interest  and  principal,  and  tbe  roll 
should  show  such  payments.  The  amounts 
having  been  thtis  charged  to  each  piece  of 
abutting  property  and  paid  by  each  property 
owner  for  the  purpose  of  paying  off  bla 
liability  under  such  assessments,  both  princi- 
pal and  Interest,  tbe  dty  authorities  would 
have  no  authority  under  said  act  to  divert  the 
money  so  paid  by  the  property  owner  to  the 
payment  of  interest  or  prindi>al  due  from 
abutting  property  owners  who  failed  or  neg- 
lected to  pay  their  assessments  as  required 
by  law.  We  do  not  think  tbe  dty  treasurer, 
under  said  act,  would  bave  the  authority  to 
divert  tbe  funds  thus  collected  to  tbe  pay- 
ment of  tbe  Interest  due  from  a  delinquent 
When  a  property  owner  pays  his  assessment 
as  provided  by  said  act  and  the  dty  ordi- 
nance, tbe  money  arising  therefrom  Is  ap- 
portioned to  the  Improvement  district  fund, 
and  from  that  fund  the  money  Is  paid  over 
to  the  holders  of  tbe  bond  for  the  purjxjse 
of  paying  Interest  on  unpaid  Installments, 
and  the  payment  of  tbe  matured  bonds  them- 
selves, as  far  as  tbe  money  collected  will  go. 
Neither  the^  statute  nor  the  ordinance  of  the 
city  authorizes  any  other  method  of  distribut- 
ing the  funds  than  was  used  by  tbe  dty 
treasurer. 

[3-7]  Tbe  benefit  assessed  to  eadi  lot  br 
parcel  of  ground  abutting  on  such  Improve- 
ment is  made  liable  for  tbe  payment  of  such 
assessment,  and  If  the  dty  shall  fall,  neglect, 
or  refuse  to  pay  such  bonds,  or  promptly 
collect  any  such  assessments  when  due,  the 
owner  of  any  such  bonds  may  proceed  In  his 
own  name  to  collect  such  assessments  and 
foreclose  any  lien  thereon  In  any  court  of 
competent  Jurisdiction,  and  shall  recover  in 
addition  to  the  amount  of  said  bonds  and 
interest  thereon,  6  per  centum,  together  with 
the  costs  of  such  suit,  including  a  reasonable 
sum  for  attorney's  fees.  Sess.  Laws  1011,  p. 
274.  Thus  the  bondholder  is  given  a  plain, 
speedy,  and  adequate  remedy  at  law,  where- 
by be  may  proceed  to  collect  from  each  prop- 
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erty  owner  the  amount  dne  from  blm.  This 
Is  certainly  a  plain,  adequate  remedy  for  the 
collection  of  any  amount  due  from  any  de- 
linquent or  any  lot  subject  to  said  assess- 
ment 

Under  the  provisions  of  subsection  12,  a 
lien  is  created  against  the  property  of  the 
owner  and  the  owner  of  the  bond  Is  author- 
ized to  receive,  sue  for,  and  collect  such  as- 
sessments embraced  in  any  such  bond,  or 
through  jiny  of  the  methods  provided  by  law 
for  the  collection  of  assessments  for  local 
improvements. 

Subsection  4,  among  other  things,  provides 
that  the  holder  of  any  such  bonds  shall  look 
only  to  the  fund  provided  by  such  assess- 
ment for  the  principal  or  interest  ot  such 
bond.    And  it  is  also  provided  that: 

"Whenever  an  expense  or  cost  of  work  shall 
have  been  assessed  on  any  land,  the  amount  of 
said  expenses  •  •  •  shall  take  precedence 
of  all  ottier  liens,  and  which  may  be  foreclosed 
in  accordance  with  the  provisions  of  the  Code 
of  Civil  Procedure." 

The  bondholder  is  thus  given  a  preference 
over  any  mortgagee  or  Uenholder  against  the 
land  of  each  property  owner.  It  was  not 
Intended  that  the  bondholder  could  require 
a  property  owner  who  has  paid  his  assess- 
ment as  levied  to  pay  assessments  for  others 
who  are  delinquent  or  who  have  neglected  to 
pay  their  assessments. 

[>,  9]  Said  section  also  provides  that  the 
bolder  of  any  bond  issued  under  the  authori- 
ty of  said  act  shall  have  no  claim  therefor 
against  the  city  or  village  by  which  the 
same  is  issued,  in  any  event  except  for  the 
collection  of  the  special  assessments  made 
for  the  improvement  for  which  said  bond  was 
Issued,  but  this  remedy,  in  case  of  nonpay- 
meat,  shall  be  confined  to  the  enforcement  of 
such  assessments;  and  it  is  provided  that  a 
copy  of  this  subdivision  of  this  section  shall 
be  plainly  written  or  engraved  upon  the  face 
of  each  bond  issued  under  saljl  act. 

The  bondholder  can  have  no  claim  against 
the  city  on  account  of  the  debt  created  by 
the  bond,  and  the  bondholder  is  given  no 
right  as  against  a  taxpayer  who  has  paid 
all  of  his  assessments.  Such  taxpayer  has 
cleared  himself  from  all  liability  on  accoimt 
of  the  bond  issue,  or  in  proportion  to  the  time 
he  has  paid;  that  Is  to  say,  if  he  has  paid 
up  his  assessments  for  three  years,  he  has 
discharged  that  proportional  part  of  his  share 
of  the  bonded  indebtedness,  and  the  city  au- 
thorities would  have  no  right  to  divert  any 
portion  of  the  principal  and  interest  paid  by 
such  taxpayer  to  the  payment  of  the  interest 
and  principal  on  such  bonds  owed  by  a  de- 
linquent taxpayer. 

[1  •,  1 1  ]  It  is  not  claimed  In  fills  proceed- 
ing that  the  city  authorities  have  failed  or 
neglected  to  make  proper  levies  at  the  prop- 
er time,  or  that  its  officers  have  not  in  prop- 
er season  certified  to  the  tax  collector  the  list 
of  taxpayers  against  whom  tax  levies  have 
been  made  on  account  of  said  bonded  indebt- 


edness and  Interest,  and  it  all  such  assess- 
ments have  not  been  paid,  it  is  not  the  fault 
of  the  dty,  but  of  the  Individuals  who  have 
let  their  taxes  go  delinquent  The  city  has 
no  method  of  getting  the  money  out  of  these 
delinquents  except  in  the  due  and  ordinary 
course  of  law.  If  the  bondholder  sees  fit  to 
proceed  In  the  manner  provided  t>y  statute, 
he  can  either  secure  tils  money  from  the  de- 
linquent taxpayer  or  obtain  title  to  the  prop- 
erty of  such  delinquent  free  and  clear  of  all 
Incumbrances. 

The  clear  intent  and  meaning  of  said  stat- 
ute is  to  enable  each  property  owner  whose 
property  is  to  be  benefited  by  sudi  public  im- 
provements to  borrow  sufficient  money  for 
that  purpose  on  the  strength  and  credit  of 
his  individual  holdings  to  be  so  improved, 
and  that  no  property  owner  stands  as  se- 
curity for  any  other  property  owner. 

The  remedy  of  the  bondholder  In  case  a 
property  owner  falls  to  make  payment  of  the 
taxes  assessed  against  his  property  is  not 
against  the  city  nor  the  improvement  dis- 
trict, nor  against  a  person  who  has  paid  the 
sum  due  from  him,  but  against  the  property 
of  the  delinquent 

Under  said  act  the  plaintifC  has  a  plain, 
speedy,  and  adequate  remedy  at  law  for  the 
collection  of  any  interest  or  principal  due 
from  any  property  owner  who  has  failed  to 
pay  the  assessments  made  by  the  dty  au- 
thorities, and,  that  being  true,  the  writ  of 
mandate  will  not  issue.  The  bondholder 
must  pursue  the  remedy  provided  by  statute. 

The  alternative  writ  heretofore  issued  wUl 
be  quashed  and  the  iwremptory  writ  denied, 
with  costs  in  favor  of  the  defendants. 

BUDGE  and  MORGAN,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  In  this  case  a  rehearing 
was  granted,  and  the  case  has  been  argued 
and  submitted  upon  rehearing. 

Upon  further  consideration  of  the  case  on 
rehearing  the  court  adheres  to  the  conclu- 
sions reached  upon  the  former  hearing. 

The  Judgment  heretofore  announced  will 
remain  as  the  Judgment  of  this  court. 

(10  Idaho.  468/ 
PFIRMAN  V.  SUCCESS  MINING  COM- 
PANY, Limited,  et  aL 
(Supreme  Conrt  of  Idaho.    June  19,  1917.) 

1,  MAKDAMua  «=»  14(1)  —  Right  to  — Condi- 
tions Pbeceoent. 

It  is  an  imperative  rule  that  before  making 
an  application  tor  a  writ  of  mandate  an  express 
demand  or  request  must  t>e  made  on  the  defend- 
ant to  perform  the  act  songht  to  be  enforced  by 
the  writ 

[Ed.  Note.^E'or  other  cases,  see  Mandamus, 
Cent  Dig.  i  44.] 

2.  Mandaiius   iS=>16S(4)— Pboceidings— EJvi- 

DENCB. 

The  facts  of  tills  case  examined,  and  held 
sufficient  to  sustain  the  findings  of  the  lower 


£=3For  other  cues  see  lame  topic  and  KSY-NUMBEK  In  all  Ke7-Nambered  Digests  and  lodexes 


Digitized  by 


Google 


Idah<^ 


PFIRMAK  y.  SUCCESS  MININO  OOMPANy 


217 


court  to  the  «Sect  that  there  was  a  demand  and 
a  refusal. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent  Dig.  {  374.] 

8.  COBPORATIORB    «=>1S1(6)— Stookholdkb»— 

Agents. 
The  refasal  to  permit  a  stockholder  to  ap- 
point  his  own   agent  or  attorney   to  examine 
the  records  of  the  corporation  was  in  effect  a 
denial  of  bis  right  to  examine  sach  records. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  681.] 

4.  COBPOBATIOITS   4=>181(1)— Stockholdxbs— 
'RioHTB  or. 

.  At  common  law  the  right  to  inspect  the  cor- 
porate records  by  a  stockholder  vas  a  right  in- 
cident to  ownership.  This  right,  however,  was 
Umited  to  cases  where  an  inspection  was  songht 
at  proper  times  and  in  good  faith  for  the  pur- 
pose of  protecting  the  interests  of  the  corpora- 
tion or  his  own  interests  as  stockholder. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  IS  674,  676,  677.] 

5.  COBPOBATIONB     «=3l81(l) — STOCKHOLDEBS— 
RiOIITS  OF. 

Under  Rev.  Codes,  §§  2775,  2776,  and  7122, 
the  right  of  a  stockholder  to  inspect  and  take 
copies  of  the  records  of  a  corporation  is  abso- 
lute. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  674,  676,  677.] 

6.  CoRPOiiATioNS   ®=>181(1) — Stockholdekb— 
Records. 

The  right  to  make  copies  of  the  records  of 
a  corporation  follows  as  an  incident  to  the 
right  to  examine  and  inspect  the  same. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  674,  676,  677.] 

Appeal  from  District  Court,  Shoshone 
County;   Wllllani  W.  Woods,  Judge. 

Suit  by  Franklyn  Pfirman  against  the  Suc- 
cess Mining  Company,  Umited,  a  corpora- 
tlon,  and  others,  to  obtain  a  writ  of  maa- 
date.  From  a  Judgment  for  plalntifl,  de- 
fendants appeal.    Affirmed. 

J.  E.  Gyde,  of  Wallace,  for  appellants. 
James  A.  Wayne,  of  Wallace,  for  respond- 
ent 

RICE,  J.  This  suit  was  brought  in  the 
district  court  for  Shoshone  county  by  the 
respondent  herein  for  the  purpose  of  ob- 
taining a  writ  of  mandate  against  the  appel- 
lants requiring  them  to  permit  an  examina- 
tion of  the  records  of  appellant  corporation 
and  to  permit  the  respondent  to  make  copies 
of  tbe  same.  The  court,  after  filing  its  find- 
ings of  fact  and  conclusions  of  law,  ordered 
.  and  decreed  that  a  peremptory  writ  issue 
to  tbe  defendants  requiring  them  to  permit 
tbe  plaintiff  personally  or  through  his  agents, 
auditors,  bookkeepers,  accountants,  and  at- 
torneys to  inspect,  examine,  and  take  copies 
of  the  records,  books,  and  papers  In  the  of- 
fice of  the  Success  Hlnlug  Company  of  every 
Und  and  nature  and  description  whatsoever, 
save  and  ezc^t  reports  of  any  engineers 
and  maps  prepared  for  the  use  of  defendant 
corporation  In  certain  pending  litigation. 

The  respondent  is  the  owner  of  100  shares 
of  the  capital  stock  of  the  ai^pellant  cor- 
poration, and  as  such  stockholder  attended 


the  annual  meeting  of  tbe  stodcholders  beld. 
on  the  Sd  day  of  April,  1916.  Daring  the 
course  of  said  meeting  he  made  informal  de- 
mand upon  the  officers  of  the  appellant  cor- 
poration for  the  privilege  of  examining  and 
inspecting  a  certain  ore  contract  between  tbe 
appelant  corporation  and  the  Graeselli  Chem- 
ical Company.  He  was  Informed  by  the  secre- 
tary of  the  appellant  corporation  that  neither 
tbe  ore  contract  nor  any  other  matter  per- 
taining to  tbe  company's  afTairs  would  be 
given  out  ezcet>t  at  the  option  of  the  officers 
of  tbe  company,  and  subsequently,  upon  the 
18th  day  of  April,  1916,  he  made  a  formal 
oral  and  written  demand  up<m  the  secretary 
of  the  appellant  corporation  demanding  the 
right  to  examine  and  inspect  all  the  records 
of  tbe  corporation.  At  this  time  the  secre- 
tary of  the  api)ellant  corporation  invited 
the  respondent  to  make  a  personal  examina- 
tion and  inspection  of  all  the  records  of  the 
company  at  its  office,  but  stated  that  tbe 
contract  between  appellant  corporation  and 
the  Graeselli  Chemical  Company  was  at  the 
mine  office  several  miles  away,  and  that  be 
had  no  control  ovpr  the  same.  Appellant's 
secretary  was  willing  that  the.  respondent 
make  a  personal  examination,  but  declined 
to  permit  such  examination  to  be  made  by 
an  agent,  unless  such  agent  was  acceptable 
to  himself.  The  secretary  also  refused  to 
permit  a  copy  to  be  made  of  the  list  of  stock- 
holders. Upon  tbe  19th  day  of  April,  1916, 
this  suit  was  filed. 

[1-3]  It  U  without  doubt  the  law  that  be- 
fore a  writ  of  mandate  will  issue  command- 
ing certain  acts  to  be  done  there  must  be  a 
demand  and  a  refusal.  Price  v.  Riverside 
Land  Co.,  56  Cal.  431.  The  appellants  con- 
tend that  in  this  case  none  of  Its  officers 
ever  refused  to  permit  tbe  respondent  to  ex- 
amine the  records  in  the  office  of  the  ap- 
pellant corporation  at  Wallace,  and  that,  as 
to  tbe  contract  with  tbe  Graeselli  Chemical 
Company,  respondent  never  demanded  an  ex- 
amination of  the  same.  Tbe  refusal  to  per- 
mit ret^Mndent  to  appoint  his  own  attorney 
or  agent  to  make  the  examination  was  in 
effect  a  denial  of  his  right  Mitchell  v.  Rub- 
ber Reclaiming  Co.  (N.  J.)  24  AtL  407.  There 
la  no  dispute  but  that  tbe  secretary  of  tbe 
appellant  corporation  absolutely  refused  to 
permit  respondent  to  take  copies  of  the  rec-. 
ords  In  tbe  office  of  the  company.  Upon  the 
entire  proof  offered  at  the  trial  the  evidence 
of  such  demand  and  refusal  Is  sufficient  to 
sustain  tbe  findings  of  tbe  lower  court 

Tbo  error  to  which  our  attention  is  next 
directed  is  tbe  action  of  tbe  lower  court 
In  sustaining  objections  to  the  two  followlnc 
questions  asked  witness  Howarth: 

First  "From  your  experience  as  a  mining 
broker,  what  is  your  opinion  as  to  the  advisa- 
bility, the  taking  into  the — taking  into  considera- 
tion the  interests  of  the  stockholders  of  a  cor- 
poration, to  give  out  a  list  of  stockholders?" 
Second.  "What  value  is  a  list  of  stockholders?" 
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The  fifth  and  last  error  specified  Is  that 
the  court  erred  In  entering  judgment  and 
decree  in  favor  of  the  respondent. 

[4,  S]  These  specifications  of  error  Involve 
the  nature  of  the  right  of  a  stockholder  to 
make  examination  and  inspection,  either 
personally  or  by  his  authorized  agent  or 
attorney,  of  the  records  of  a  corporation  in 
which  be  holds  stodc  and  to  make  copies  of 
the  same.  At  common  law  one  of  the  priv- 
ileges incident  to  the  ownership  of  stock  in  a 
corporation  Is  that  of  inspection  of  the  books 
and  records  of  the  company.  This  privilege, 
however,  was  limited  to  cases  where  an  In- 
spection was  sought  at  proper  times  and  in 
good  faith  for  the  purpose  of  protecting  the 
interests  of  the  corporation  and  his  own  in- 
terests as  a  stockholder.  Varney  v.  Baker, 
194  Mass.  239,  80  N.  E.  524,  10  Ann.  Caa. 
989;  Venner  v.  Chicago  City  By.  Co.,  246  111. 
170,  92  N.  E.  643,  138  Am.  St.  Rep.  229,  20 
Ann.  Cas.  607;  White  v.  Manter,  109  He.  408, 
84  Atl.  800,  42  L.  R.  A  (N.  S.)  332.  This 
common-law  rule  has  been  adopted  and  ex- 
tended by  Rev.  Codes,  SS  2775  and  2776, 
which  read  as  follows: 

"Sec.  2775.  All  corporations  for  profit  are  re- 
quired to  keep  a  record  of  all  their  business 
transactions ;  a  journal  of  all  meetings  of  their 
directors,  members,  or  stockholders,  with  the 
time  and  place  of  holding  the  same,  whether  reg- 
ular or  special,  and  if  special,  their  object,  bow 
authorized,  and  the  notice  thereof  given.  The 
record  must  embrace  every  act  done  or  ordered 
to  be  done ;  who  were  present,  and  who  ab- 
sent, and,  if  requested  by  any  director,  member, 
or  stockholder,  the  time  must  be  noted  when 
he  entered  the  meeting  or  obtained  leave  of  ab- 
sence therefrom.  On  a  similar  request,  the 
ayes  and  noes  must  be  taken  on  any  proposi- 
tion, and  a  record  thereof  made.  On  similar 
request,  the  protest  of  any  director,  member,  or 
stockholder  to  any  action  or  proposed  action, 
must  be  entered  in  full— all  such  records  to  be 
open  to  the  inspection  of  any  director,  member, 
stoclcholder,  or  creditor  of  the  corporation. 

"Sec.  2776.  In  addition  to  the  records  required 
to  be  kept  by  the  preceding  section,  corpora- 
tions for  profit  must  keep  a  book,  to  be  known 
as  the  'Stock  and  Transfer  Book,'  in  which 
must  be  kept  a  record  of  all  stock;  the  names 
of  the  stockholders  or  members,  alphabetically 
arranged ;  installments  paid  or  unpaid ;  as- 
sessments levied  and  paid  or  unpaid ;  a  state- 
ment of  every  alienation,  sale,  or  transfer  of 
stock  made,  the  date  thereof,  and  by  and  to 
whom ;  ana  all  such  other  records  as  the  by- 
laws prescribe.  Corporations  for  religious  and 
benevolent  purposes  must  provide  in  their  by- 
laws for  such  records  to  be  kept  as  may  be  nec- 
essary. Such  stock  and  transfer  book  must  be 
kept  open  to  th6  inspection  of  any  stockholder,- 
member  or  creditor." 

These  sections  must  be  read  in  connection 
with  section  7122,  Rev.  Codes,  which  is  as 
follows: 

"Sec.  7122:  Every  officer  or  agent  of  any  cor- 
poration, having  or  keeping  an  office  within  this 
state,  who  has  in  his  custody  or  control  any 
book,  paper  or  document  of  such  corporation, 
and  who  refuses  to  give  to  a  stockholder  or 
member  of  such  corporation,  lawfully  demand- 
ing, during  office  hours,  to  inspect  or  take  a 
copy  of  the  same,  or  any  part  thereof,  a  rea- 
sonable opportunity  so  to  do,  is  guUty  of  a  mis- 
demeanor." 


It  is  the  decided  weight  of  authority  that 
such  statutes  have  not  only  adopted  the  com- 
mon-law rule,  but  have  extended  the  same, 
and  that  the  statutes  make  the  right  ab- 
solute. Johnson  v.  Langdon,  135  Cal.  624,  6T 
Pac.  1050,  87  Am.  St  Rep.  156;  Wrfhenmayer 
T.  Bltner,  88  Md.  325,  42  Atl.  245,  45  U  R. 
A.  446;  White  v.  Manter,  supra;  Kimball 
V.  Dem,  39  Utah,  181,  116  Pac.  28,  35  L. 
R.  A.  (N.  S.)  134,  Ann.  Cas.  1913E,  166;  Ven- 
ner T.  Chicago  City  By.  Co.,  supra;  Cin- 
cinnati Volksblatt  Co.  v.  HoflTmelster,  62 
Ohio  St.  189,  56  N.  E.  1033,  48  L.  B.  A.  732, 
78  Am.  St  Rep.  707. 

[6]  The  last  spedflcatioa  of  error  ia  also 
directed  at  the  right  of  respondent  as  stock- 
holder to  make  copies  of  the  corporation 
records.  It  has  been  held  repeatedly  that 
the  right  to  make  copies  of  the  records  of  a 
corporation  follows  as  an  Incident  to  the 
right  to  examine  and  inspect  the  same,  and 
the  rule  rests  *apon  the  broad  grounds  that 
the  business  of  a  corporation  Is  not  the  busi- 
ness only  of  the  officers  of  the  corporation, 
but  is  the  business  of  the  stockholders;  in 
other  words,  that  the  directors  are  trustees, 
and  that  the  property  right  together  with  the 
right  to  examine  and  inspect  the  same,  is 
in  the  stockholders.  Cincinnati  Volksblatt 
Co.  V.  Hoffmelster,  supra.  Under  the  statutes 
above  quoted  the  right  to  make  copies  of 
records  cannot  be  denied. 

Hie  trial  court  did  not  err  In  the  matters 
complained  of,  and  the  peremptory  writ  of 
mandate  was  properly  Issued. 

The  judgment  is  afilrmed.  Costs  awarded 
to  respondent 

BUDGE,  a  J.,  and  MORGAN,  J.,  concur. 


(30  Idabo,  438> 
WELLS  V.  GULP  et  al 

(Supreme  Court  of  Idaha    June  12,  1917.    Re- 
hearing Denied  July  12,  1917.)     * 

1.  Appeal  and  Ebbob  «=s>706(4)  —  Betikw  — 
Tbanscbipt. 

The  action  of  the  trial  court  in  overruling 
motion  for  new  trial,  based  in  part  upon  the 
minutes  of  the  court,  cannot  be  reviewed,  where 
the  record  on  appeal  fails  to  contain  a  tran- 
script of  the  evidence  duly  settled  by  the  trial 
judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2947.] 

2.  Appeal  and  Ebqob  «=>612(1)  —  Rbcord  — 
Tbanscbipt. 

A  transcript  of  the  evidence,  not  duly  certi- 
fied and  settled  by  the  trial  judge,  cannot  be 
considered  on  appeal,  either  from  tiie  judgment 
or  from  the  order  overruling  the  motion  for  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2694-2696.] 

Appeal  from  District  Court,  Kootenai 
County;   John  M.  Blynn,  Judge. 

Action  by  F.  L.  Wells  against  EUa  Crosier 
Chilp  and  Lynn  W.  C^lp,  her  husband.  Frwn 
a  judgment  for  plaintiff  and  an  order  deny- 
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ing  new  trial,  defendants  ajipeal.    Remanded, 
with  directions. 

Lynn  W.  Cnlp,  of  Coeur  d'Alene,  for  appel- 
lants. F.  A.  McMaster,  of  Spokane,  Wash., 
and  Alex  Easberg,  of  Lewiston,  for  respond- 
-mt. 

RICE,  J.  This  Is  an  appeal  from  a  decree 
foreclosing  a  certain  mortgage  upon  property 
'owned  by  the  appellants  and  from  an  order 
■of  the  court  overruling  appellants'  motion 
for  new  triaL  The  motion  for  new  trial 
was  based  in  part  upon  the  minutes  of  the 
■court. 

[1, 2]  The  record  on  appeal  purports  to  con- 
tain a  transcript  of  the  evidence  taken  at  the 
triaL  It  does  not  appear  that  this  transcript 
was  ever  settled  by  the  trial  judge  or  certified 
by  him  to  be  correct.  Section  4443,  Rev. 
Oodes,  as  amended  by  1911,  Sess.  Laws,  p. 
378,  is  as  follows: 

"Hie  judgment  roll  and  the  affidavits,  or  the 
records  and  files  in  the  action  ;  •  •  •  as  the 
■case  may  be,  used  on  the  hearing,  with  a  copy  of 
the  order  made,  shall  constitute  the  record  to 
■foe  used  on  appeal  from  the  order  granting  or 
refusing  a  new  trial,  unless  the  motion  be  made 
on  the  minutes  of  the  court,  and  in  that  case  the 
judgment  roll  and  a  reporter's  transcript  pre- 
pared in  the  manner  prescribed  by  section  4434 
of  these  Codes,  with  a  copy  of  the  order,  shall 
constitute  the  record  on  appeal." 

Section  4434,  referred  to  (Sess.  Laws  1911, 
p.  379),  requires  that  the  trial  judge  must  set- 
tle the  transcript  of  the  evidence,  and,  when 
80  settled,  said  transcript  shall  have  th6 
force  and  effect  of  a  bill  of  exceptions  duly 
settled  and  allowed.  In  the  absence  of  such 
settlement  by  the  trial  judge,  the  purported 
transcript  of  the  evidence  cannot  be  consider- 
ed In  this  court  Having  failed  to  furnish 
mis  court  with  the  record  used  by  the  trial 
Judge  in  his  consideration  of  the  motion  for 
new  trial,  his  order  overruling  the  same  can- 
not be  reviewed  on  this  appeal. 

The  failure  of  the  record  to  contain  a 
transcript  of,  the  evidence,  duly  certified  and 
■settled  by  the  trial  judge,  leaves  only  the 
Judgment  roll  to  be  reviewed  on  the  appeal 
from  the  judgment 

The   only   assignment  of  error  which   is 
-material  has  to  do  with  the  system  of  compu- 
tation employed  by  the  court  in  determining 
tbe  amount  due  upon  the  notes.    It  is  urged 
that  the  court  erred  in  the  computation  aa 
■contained  in  its  findings  of  fact  and  conclu- 
sions of  law,  to  the  effect  that  the  plaintiff 
•wsLS  entitled  to  recover  as  principal  and  in- 
terest, exclusive  of  attorney's  fees  and  costs, 
tlie  sum  of  $2,781.48.    Appellants  have  sub- 
xnitted  a  computation  table  showing  the  com- 
putation of  interest  according  to  the  system 
■useil  and  employed  by  the  court,  and  the  re- 
sult thereby  obtained  Is  $55.73,  less  than  the 
result  reached  by  the  court    Tbe  computa- 
tlon   as  submitted  by  appellants  has  been 
oarefully  diecked  and  found  to  be  substan- 
tially correct,  and  this  fiindlng  of  fact  and  the 


decree  based  thereon  should  be  modified  to 
that  extent 

Tbe  cause  Is  remanded  to  tbe  trial  court, 
with  instructions  to  modify  the  judgment  by 
dedacting  therefrom  the  sum  of  $55.73,  and, 
as  so  modified,  the  judgment  is  affirmed. 
Costs  awarded  to  respondent 

BUDGE,  a  J.,  and  MORGAN,  3^  concur. 

(30  Idaho,  4T5) 
HUGHES  et  ni.  v.  LATOUR  CREEK  R.  CO. 
et  al. 

(Supreme  Court  of  Idaho.     June  21,  1917.) 

HOIOESTEAD   €=>118(2)   —   iNCtmBBANCE    OF  — 

JoiNDEB  OF  Husband  and  Wira— Nickssi- 

TY  FOB, 

Beld,  that  under  section  3106,  Rev.  Codes, 
providing  that  "no  estate  In  the  homestead  of  a 
married  person,  or  in  any  part  of  the  commu- 
nity property  occupied  as  a  residence  by  a  mar- 
ried person  can  be  conveyed  or  incumbered  by 
act  of  the  party,  unless  both  husband  and  wi& 
join  in  the  execution  of  the  instrument  by  whidi 
it  is  so  conveyed  or  incumbered,  and  it  be  ac- 
knowledged by  the  wife  as  provided  in  chapter  3 
of  this  title,"  an  instrument  purporting  to  con- 
vey or  incumber  such  property  or  any  interest 
therein,  in  which  the  wife  does  not  join,  is  void. 
[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  203,  204.] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; Robert  N.  Dunn,  Judge. 

Action  by  Wesley  Hughes  and  Anna  Hughes, 
husband  and  wife,  against  the  Latour  Oeek 
Railroad  Company,  a  corporation,  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    AfBrmed. 

Edward  H.  Berg,  of  Coeur  d'Alene,  ft>r  ap- 
pellants. Jas.  H.  Frazier,  of  Coeur  d'Alene, 
for  respondents. 

BUDGE,  O.  J.  This  action  was  brought  by 
respondents,  husband  and  wife,  to  quiet  title 
to  certain  lands  in  Kootenai  county.  The 
material  facts  alleged  in  the  complaint  are: 
That  the  land  was  occupied  by  respondents 
as  their  community  homestead ;  that  respond- 
ent, Wesley  Hughes,  without  his  wife's  con- 
sent and  without  her  joining  in  the  execution 
of  the  instrument,  delivered  to  the  Latour 
Creek  Railroad  Company  a  deed  to  the  tim- 
ber on  the  homestead,  receiving  as  considera- 
tion therefor  certificates  of  stock  in  said  com- 
I>any;  that  by  an  agreement  of  even  date  it 
was  stipulated  that  this  timber  should  be 
bonded  by  the  railroad  company  in  order  to 
procure  funds  to  be  used  in  building  and 
equipping  its  railroad;  and  that  the  agree- 
ment also  provided  for  a  right  of  redemption, 
which  right  was  thereby  assigned  by  the 
railroad  company  to  the  respondent,  Wesley 
Hughes.  The  railroad  company  answered 
that  its  rights  had  been  transferred  to  J.  F. 
Howarth  Company,  as  trustee.  The  latter 
was  made  a  party,  and  answered  that  its 
rights  had  been  transferred  to  oae  Jos.  H 
Whelan,  as  trustee.    The  latter  by  separate 
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answer  admitted  the  commtmlty  diaracter  of 
the  property,  that  It  was  occnpled  by  re- 
spondents as  a  residence,  and  affirmatWely  al- 
leged that  respondent,  Anna  Hughes,,  at  the 
time  of  making  the  deed,  was  more  Interested 
and  willing  to  make  the  same  than  her  hus- 
band;-  that  the  bonds  had  been  sold  to  the 
public  under  the  representation  that  they 
were  secured  by  thlsjtlmber;  and  "that  the 
persons  holding  said  ^onds  •  »  •  are  re- 
lying upon  said  trust  deed  and  npon  the 
title  vested  in  this  defendant  as  such  trustee 
under  and  by  Tlrtue  of  said  deed."  The  trial 
court  rendered  Judgment  upon  the  pleadings, 
quieting  title  to  the  land  in  respondents,  as 
prayed  In  their  complaint.  This  appeal  Is 
from  the  Judgment 

The  briefs  of  counsel  devote  much  time 
and  dte  many  authorities  In  an  endeavor  to 
readi  a  satisfactory  interpretation  of  section 
2686,  Rev.  Codes,  as  amended  by  chapter  105, 
Sess.  Laws  1913,  p.  425.  That  section  relates 
to  community  property  in  general.  What 
effect  the  1913  amendment  may  have  had  up- 
on the  authority  of  a  husband  to  convey  com- 
munity property,  which  was  In  existence  as 
such  property  prior  to  the  enactment  of  the 
amendment,  it  is  not  necessary  for  us  to  de- 
termine under  the  facts  In  this  case. 

Section  3106,  Bev.  Codes,  was  in  force  at 
the  time  the  deed  in  question  was  given. 
That  section  has  not  been  amended  nor  re- 
pealed, and  is  as  follows: 

"No  estate  in  the  homestead  of  a  married  per- 
son, or  in  any  part  of  the  community  property 
occupied  as  a  residence  by  a  married  person  can 
be  conveyed  or  incumbered  by  act  of  the  party, 
unless  both  husband  and  wife  join  in  the  execu- 
tion of  the  instrument  by  which  it  is  so  conveyed 
or  incumbered,  and  it  be  acltnowledged  by  the 
wife  as  provided  in  chapter  3  of  this  title." 

The  sole  question  then  presented  for  our 
consideration  is.  Can  a  husl>and,  without  the 
wife  Joining  in  the  Instrument,  convey  or  in 
any  manner  Incumber  community  property, 
occupied  by  them  as  a  residence?  This  pre- 
cise question  does  not  seem  to  have  been  di- 
rectly involved  in  any  previous  case  In  this 
Jurisdiction,  but  many  other  states  have 
similar  statutes,  which  have  been  often  con- 
sidered. The  result  of  the  decisions  is  sum- 
marized in  Pipkin  v.  WllUams,  57  Ark.  242, 
21  S.  W.  433,  38  Am.  St  Rep.  241,  In  these 
words: 

"The  decided  weight  of  authority  is  that  such 
deeds  are  void  absoiutely,  not  relatively;  that 
they  are  mere  nullities,  and  leave  the  property 
as  if  they  had  not  been  made  (citing  many  cas- 
es)." 

See,  also,  Poole  t.  Gerrard,  6  Cal.  71,  65 
Am.  Dec.  481,  with  extensive  note;  Hart  v. 
Church,  126  Cal.  471,  58  Pac.  910,  69  Pac.  296, 
77  Am.  St.  Rep.  195 ;  McGhee  v.  Wilson,  111 
Ala.  615,  20  So.  619,  66  Am.  St  Rep.  72; 
Frelermuth  v.  Stelgleman,  130  Cai.  392,  62 
Paa  615,  80  Am.  St.  Rep.  138 ;  Alnsworth  v. 
Morrill,  31  CaL  App.  509,  160  Pac.  1089. 

It  follows  that  Wesley  Hughes  was  wltli- 


out  authority  to  give  the  deed  In  qnestlon. 
and  his  purported  deed,  unaccompanied  by 
the  signature  and  acknowledgment  of  his 
wife,  as  required  by  the  foregoing  section, 
was  void,  and  operated  to  convey  no  interest 
whatever  in  or  to  the  property  therein  de- 
scribed. Nor  does  the  allegation  in  appel- 
lant's answer  that  the  respondent  Anna 
Hughes,  was  more  willing  'to  give  the  deed 
than  her  husband  constitute  any  defense  or ' 
create  an  estoppel.  Under  the  pleadings  it 
is  admitted  that  she  did  not  Join  in  the  deed ; 
failing  in  this,  the  entire  transaction  was  a 
nullity. 

The  Judgment  is  affirmed.    Costs  awarded 
to  respondent 

MORGAN  and  RICE,  31.,  concur. 

'  (30  Idabo.  U) 

STATE   et   al.   T.  TWIN    FALLS-SALMON 

RIVER  LAND  &  WATER  CO.  et  bL 

(CALDWELL  et  aL,  Interveners). 

(Supreme  Court  of  Idaho.     Dec.  27,  ISlGw 
On  Rehearing,  July  3,  1917.) 

1.  Mandauxts  €=>133— Wateb  Right  Stock— 

PURCUASEB   OF   SCUOOL  LaNDB  —  RKCLAKA- 

TioN  Project. 
Under  the  act  of  Congress  known  as  the 
Carey  Act  (Act  Aug.  18,  1894,  c.  301,  J  4,  28 
Stat  372,  422  [U.  S.  Comp.  St  1913,  {  4685]) 
and  the  amendments  thereto  (Act  June  11,  ISdti, 
c.  420,  29  Stat  4:^4,  435  [U.  S.  Comp.  St  1916, 
i  4686]  and  Act  March  3,  1901,  c  853,  |  3,  31 
Stat  1188  [U.  S.  Comp.  St.  1916,  {  4687]),  and 
the  statutes  of  this  state  applicable  thereto,  the 
state  made  application  to  the  Secretary  ot  the 
Interior  for  the  segregation  of  about  150,000 
acres  of  land  within  what  is  known  as  the 
Twin  Falls-Salmon  River,  Carey  Act  project 
which  application  was  approved  on  the  10th  day 
of  April,  1908,  and  a  contract  was  entered  into 
between  the  United  States  government  and  the 
state  on  that  date.  The  Twin  Falls-Salmon 
River  Land  &  Water  Company  was  a  corpo- 
ration organized  for  the  construction  of  a  reser- 
voir and  canal  system  for  the  irrigation  of  said 
lands,  and  the  state  entered  into  a  contract  with 
said  corporation  on  the  30th  day  ^f  April,  1908, 
for  the  construction  of  the  proposed  irrigation 
works,  whereby  said  construction  company 
agreed  to  construct  said  works  in  accordance 
with  certain  plans  and  specifications;  and  it 
is  provided,  among  other  things  in  sud  contract 
that  shares  of  water  rights  should  be  sold  to 
persons  purchasing  any  portions  of  any  state 
school  lands  within  said  project  which  were  sus- 
ceptible to  irrigation  and  reclamation  ftrom  said 
system,  at  a  price  not  to  exceed  $30  per  share, 
provided  that  said  water  rights  were  purchased 
within  one  year  after  the  purchase  of  the  lands 
from  the  state,  and  not  exceeding  $40  per  share 
at  any  time  thereafter.  The  construction  com- 
pany proceeded  and  constructed  said  works  un- 
der the  supervision  of  the  state  authorities. 
During  the  period  of  constmctidn  it  was  as- 
certained that  the  available  supply  of  water 
for  said  project  was  less  than  one-half  what 
it  had  theretofore  been  determined  by  the  land 
department  of  the  government  and  the  state 
authorities,  and  it  was  agreed  between  the  state 
and  the  construction  company  that  not  more 
than  80,000  acres  of  said  Carey  Act  lands 
should  be  put  on  the  market  for  sale  and  settle- 
ment About  73,000  acres  of  said  land  were 
sold  by  the  state  to  prospective  settlers,  about 
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14,000  acres  of  which  thereafter  became  for- 
feited because  the  purchasers  failed  to  comply 
with  the  law,  thus  leaving  about  59,000  acres; 
and  on  later  investigations  of  the  available  wa- 
ter supply  for  the  lands  within  said  project,  it 
was  ascertained  that  there  was  not  sufficient 
water  to  reclaim  the  Carey  Act  lands  which 
had  already  been  sold.  Thereafter  and  on  the 
Uth  day  of  June,  1015,  the  state  sold  160 
'  acres  of  its  school  lands  within  said  project  to 
the  plaintiff  Rayl,  and  thereupon  Rayl  demand- 
ed of  the  construction  company  and  also  of  the 
canal  company  that  they  sell  to  him  a  water 
right  for  said  land,  which  they  refused  to  do. 
Btld,  under  the  facts,  that  the  peremptory  writ 
of  mandate  will  not  issue  to  compel  said  cor- 
poration ta  sell  to  bim  the  water  right  de- 
manded. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  268.] 

2.  Waters  and  Water  Ootjbses  <6=>181  — 
Reclamation  Project— Constbocmon  Coit- 

PANT — .\PPE0PBIAT10N. 

The  construction  company  was  permitted, 
nnder  the  law,  to  appropriate  the  water  for  said 
land  for  the  purpose  of  transferring  it  to  the 
settlers  within  said  project  for  their  use  and 
benefit  in  connection  with  the  irrigation  system, 
it  being  intended  that  the  settlors  should  ulti- 
mately own  the  entire  project,  the  irrigation 
wo^'ks,  and  the  water  rights.  The  comstructlpn 
company  was  only  a  trustee  in  the  appropria- 
tion of  the  water. 

3-6.  Waters  and  Water  Courses  e=>222— 
Carey  Act— Plan  of  Reclamation— Staxb 
Supervision. 

L'naer  the  provisions  of  section  1618,  Rev. 
Codes,  the  state  engineer  is  required  to  deter- 
mine and  report  whether  there  is  sufficient  un- 
appropriated water  in  the  source  of  supply  and 
whether  or  not  a  permit  to  divert  and  appro- 
priat»  water  through  the  proposed  worlcs  has 
been  approved  by  him,  and  whether  the  ca- 
pacity of  such  worlds  is  adequate  to  reclaim 
the  land  described. 

Section  1619,  Rev.  Codes,  provides  that  no 
reqnest  for  the  segregation  of  lands  on  which 
the  state  engineer  has  reported  adversely  as  to 
the  water  supply,  feasibility  of  the  construc- 
tion, the  cost  or  capacity  of  the  works,  or  as  to 
the  character  of  the  lands  sought  to  be  irrigat- 
ed, shall  be  approved  by  the  board. 

Hetd,  that  the  entire  plan  is  one  of  complete 
state  supervision  and  control. 

6.  Waters  and  Water  Codrses  (S=>222  — . 
Reclamation  Project  —  Contracts  —  Stah. 
utes. 

In  carrying  out  the  provisions  of  the  Carey 
Act  and  the  statutes  of  this  state  applicable 
thereto,  there  are  tliree  contracts  required: 
One  between  the  government  and  the  state, 
known  as  the  state  contract;  one  between  the 
state  and  the  construction  company,  known 
as  the  construction  company  contract;  and 
one  between  the  construction  company  and  the 
settlers,  known  as  the  settlers'  contract 

7.  Waters  and   Water  Courses   <g=>222  — 

n^'^  Act  Project— AoENcr  of  State. 
The  state  acts  in  said  matter  as  the  aeent 
or  trustee  for  the  settlers. 

8.  Waters  and  Water  Courses  i8=222  — 
caret  Act  Heclamaiion  —  Assessment  op 

The  general  plan  is  that  the  cost  of  recla- 
mation of  such  lands  shall  be  assessed  as  a 
benefit  against  the  land,  to  be  paid  by  the  settler, 
and  that  such  benefit  is  assessed  tlirough  the 
medium  of  the  sUte  board  of  land  commission- 
•rs. 


9.  Waters  and  Water  Courses  <&=>22Z—Rec- 
LAMATiON   Project  —  Determination   of 

SUFFTCIENCT  OF  WATER  SUPPLY. 

Under  the  provision  of  the  Carey  Act  and 
the  state  law  applicable  thereto,  the  proper 
officers,  both  of  the  government  and  state,  must 
determine  in  advance  the  sufficiency  of  tlie  wa- 
ter supply,  the  character  and  kind  of  the  sys- 
tem of  irrigation  that  must  be  constructed, 
and  the  price  to  be  charged  the  settlers  for  an 
interest  therein.  These  things  must  all  be  done 
before  the  execution  of  the  contract  between 
the  state  and  the  construction  company. 

10.  Waters  and  Water  Courses  €=:>222  — 
Reclamation  Project — Determination  op 
Sufficiency  of  Water  Supply— Conclu- 
siveness. 

Where  certain  officers  of  the  government 
and  the  state  arc  authorized  by  law  to  pass  up- 
on matters  of  the  character  involved  in  this 
case,  their  decision  is  conclusive  where  no  ques- 
tion of  fraud  is  raised. 

11.  Waters  and  Water  Courses  (S=»222  — 
Reclamation  Project — Determination  op 
Water  Supply— Time. 

Tlie  time  to  ascertain  whether  the  lands 
were  of  a  character  subject  to  segregation  un- 
der the  Carey  Act,  and  whether  there  is  water 
available  for.  their  reclamation  is  prior  to  seg- 
regation. 

12.  Waters  and  Water  Courses  ^s>222  — 
Reclamation  Project  —  Sufficiency  op 
Water  Supply— Estimate. 

The  question  of  the  sufficiency  of  the  water 
supply  for  the  irrigation  of  a  certain  tract 
of  land  must  of  necessity  be  a  matter  of  ap- 
proidmate  estimate. 

13.  Carey  Act  Lands— Sale  of  Water. 
Under,  the  provisions  of  section  3289,  Rev. 

Codes,  any  water  company  or  corporation  is 
forbidden  to  contract  or  sell  more  water  than 
it  is  entitled  to,  and  must  not  sell  more  water 
than  it  has. 

14.  15.  Waters  and  Water  Courses  €=9254— 
Reclamation  Project  —  Construction  op 
State  Contract. 

By  the  terms  of  the  state  contract,  the  con- 
struction company  agreed  to  sell  shares  of  wa- 
ter stock  "to  the  extent  of  the  water  rights  to 
which  it  is  entitled.  •  •  •  but  in  no  case 
shall  water  rights  or  shares  be  dedicated  to  any 
land  before  mentioned  or  sold  beyond  the  carry- 
ing capacity  of  the  canal  or  in  excess  of  the 
appropriation  thereof." 

Held,  that  the  cases  of  State  and  West  t. 
Twin  Falls  Canal  Co.,  21  Idaho,  410,  121  Pac 
1038.  U  R.  A.  1916F,  236,  and  State  &  Weaver 
T.  Twin  Falls  Canal  Co.,  27  Idaho,  728,  151 
Pac.  1013,  have  no  application  to  cases  where 
the  water  supply  is  not  adequate  or  sufficient, 
and  are  not  applicable  to  the  facts  of  this  case. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  311.] 

16.  Appropriation  op  Waters  —  Constitu- 
tional Provision.  • 

Under  the  provisions  of  section  3,  art.  16, 
of  the  state  Constitution,  the  right  to  divert 
and  appropriate  the  unappropriated  waters  of 
any  natural  stream  to  beneficial  uses  shall  never 
be  denied,  and  priority  of  appropriation  shall 
give  the  better  right  as  l)etween  those  using 
the  water. 

17.  Waters  and  Water  Courses  iS=9222  — 
Caret  Act  Projects-Capacity  of  State. 

The  state  in  dealing  with  a  Carey  Act  proj- 
ect is  not  dealing  in  its  governmental  capacity, 
but  in  its  proprietary  capacity;  in  its  capacity 
as  a  private  owner  improving  tus  own  property. 

18.  KsTOPPEL  <S=K32(1)— Parties— State. 
Tlie  doctrine  of  equitable  estoppel  does  not 

apply  to  the  government  when  it  is  dealing  or 
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operatinf  in  its  goremmental  capacity,  but 
when  it  is  operating  in  its  proprietary  capacity 
substantial  considerations  underlyintr  the  doc- 
trine of  equitable  estoppel  apply  to  ths  govem- 
ment  as  well  as  to  individuals. 

[Eid.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  i  161.] 

19.  Waters  and  Watbe  CotwtSES  $=>249  — 
Reclauation  Pboject  —  Pabties  —  Statb 
— Wateb  Rights. 

Under  the  facts  of  this  case,  held,  that  an 
estoppel  arises  against  the  state,  as  no  good 
reason  can  be  offered  why  the  state  in  its  deal- 
iaga  in  this  matter  should  not  be  affected  by  con- 
siderations of  morality  and  right  which  ordi- 
narily bind  the  conscience,  since  the  action  of 
a  sovereign  state  ought  to  be  characterized  by 
a  more  scrupulous  regard  to  justice  and  higher 
morality  than  belongs  to  the  ordinary  transac- 
tions of  individuals,  and  it  clearly  appears  from 
the  facts  of  this  case  that  the  state  should  act 
with  fidelity  and  integrity  towards  the  settlers. 

20.  Waters  and  Water  Coussks  «=3249  — 
Reclamation  Project— Statb;— Priority. 

Since  the  state  and  Rayl  knew  that  the  wa- 
ter supply  was  insufficient  at  the  time  said  state 
land  was  sold  and  purchased,  an  equitable  es- 
totipel  arises  against  them,  and  held,  under  the 
facts  and  the  law,  that  the  state  is  not  entitled 
to  a  priority  of  right  for  any  of  said  water 
for  the  land  sold  to  RayL 

On  Rehearing. 

21.  Mandahds  €=»126— Issuance  or  Oabkt 
Act  Constrdctton  Company's  Stock— Mu- 
tual Mistake  of  Fact. 

A  writ  of  mandate  will  not  issue  from  this 
court  to  compel  a  Carey  Act  construction  com- 
pany to  issue  shares  of  stock  to  a  purdiaser 
of  state  school  land,  where  the  shares  of  stock 
already  sold  are  far  in  excess  of  the  available 
water  supply,  and  the  contract  entered  into  be- 
tween the  construction  company  and  the  state 
of  Idaho  was  entered  into  under  a  mutual  mis- 
take of  a  material  fact 

[E^d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  261.] 

22.  Mandauus  ®=3l26— Issuance  or  Carey 
Act  Construction  Cokpany's  Stock— Mu- 
tual Mistake  of  Fact. 

Where  a  purchaser  of  school  lands  under  a 
Carey  Act  project  could  not  possibly  obtain  the 
amount  of  water  his  contract  would  entitle  him 
to  receive,  and  the  issuance  of  shares  of  stock 
to  the  said  purchaser  would  in  effect  defeat  the 
rights  of  prior  settlers  to  the  water  to  which 
they  are  entitled  under  their  contracts,  a  writ  of 
mandate  will  not  issue  to  compel  the  construc- 
tion and  eanal  company  to  sell  shares  of  stock 
to  said  purchaser  of  school  land. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  281.] 

23.  Waters  and  Water  Courses  €=>222  — 
Cabey  Act  Project— Acts  of  Sovereignty. 

The  state  of  Idaho,  in  dealing  with  a  Carey 
Act  project  «icts  by  virtue  of  its  sovereignty, 
and  not  in  the  cajwcity  of  a  private  owner. 

24.  Estoppel  «=»62(2)— Parties  Estopped— 

9rATE. 

The  doctrine  of  estoppel  cannot  b«  invoked 
against  a  sovereign  state. 

[Ed.  Note.— For  other  cases,  see  Estoppd, 
Cent  Dig.  {  1S2.] 

Original  application  by  State  of  Idaho  and 
Robert  Rayl  for  a  writ  of  mandate  against 
the  Twin  Falls-Salmon  River  Land  &  Water 
Company  and  the  Salmon  River  Canal  Com- 
pany, Limited,  requiring  them  to  issue  shares 
ot  water  stock  to  plaintiff  Rayl,  such  water  to 


be  used  la  the  irrigation  of  state  school  lands 
purchased  by  him  within  a  Carey  Act  proj- 
ect; A  E.  Caldwell  and  others,  interveneis. 
Alternative  writ  heretofore  issued  gnashed, 
and  peremptory  writ  denied. 

J.  H.  Peterson,  Atty.  Gen.,  and  Herbert 
Wing  and  D.  A  Dunning,  Asst  Attys.  Gen., 
for  plaintiffs.  Longiey  &  Walters,  of  Twin' 
Falls,  for  interveners.  Richards  &  Haga,  of 
Boise,  for  defendants.  S.  H.  Hays,  of  Boise, 
and  W.  O.  Blssell,  of  Gooding,  amicus  curise. 

SUUOIVAN,  C.  J.  This  Is  an  original  ap- 
plication to  this  court  for  a  writ  of  mandate 
against  the  defendants,  requiring  them  to  is- 
sue shares  of  water  stock  to  the  plaintifl 
Robert  Rayl,  the  water  to  be  used  in  the  irri- 
gation of  state  school  lands  purchased  by  said 
Rayl  within  a  certain  Carey  Act  project  com- 
monly called  the  Twin  Falls-Salmon  Biver 
project  The  defendant  Twin  Falls-Salmon 
River  Land  &  Water  Company  is  a  Carey 
Act  construction  company,  organized  for  the 
purpose  of  constructing,  operating  for  a  time, 
and  disposing  of  to  the  purdiasras  of  land 
within  such  project  the  reservoir  and  canal 
system  and.  the  water  rights  connected  there- 
with of  said  Carey  Act  project  Said  com- 
pany will  hereafter  be  referred  to  aa  the 
construction  company.  The  defendant  Sal- 
mon River  Canal  Company  is  a  corporation 
organized  for  the  purpose  of  taking  title  to 
said  system  and  water  rights  after  the  com- 
pletion of  the  system,  and  holding,  operating, 
and  maintaining  the  same,  and  distributing 
among  Its  stockholders  and  others,  equally 
and  ratably,  the  water  for  the  irrigation  of 
the  lands  within  said  project,  and  to  do  all 
things  necessary  for  the  purpose  of  keeping 
said  canal  system  In  proper  repair.  The  ex- 
press purpose  of  said  canal  company  was  to 
receive  title  from  the  construction  company 
to  the  canals,  dams,  and  franchises  of  said 
company,  holding  and  operating  the  same  for 
the  landowners  in  said  project,  which  com- 
pany will  be  hereafter  referred  to  aa  the 
canal  company. 

[1 , 2]  The  application  for  the  segregation 
of  the  lands  within  said  Carey  Act  project 
was  made  to  the  state  board  of  land  commis- 
sioners on  August  12,  1907.     Prior  to  that 
time  an  application  for  a  permit  to  appropri- 
ate the  waters  of  Salmon  river  for  the  land        ' 
covered  by   the   application   was   filed  with 
the  state  engineer,  and  at  the  time  of  filing 
said  proposal   the  water   right  i)crmlt   was 
also  filed,  as  required  by  section  1615,  Rev.        j 
Codes.    This  application  was  made  by  four        ' 
citizens  of  the  state  of  Idaho,  and  contains, 
among  others,  the  following  statements  or 
proposals: 

"The  undersigned  •  •  •  respectfully  rep- 
resent to  your  honorable  board  that  thry  have 
been  for  some  time  engaged  in  surveying,  esti- 
mating and  making  plans  for  the  construction 
of  extensive  irrigation  works  in  the  county  of 
Twin   Falls,  in   this  state,   for  the   purpose  cf. 


S=3For  other  cases  see  sam*  topU  and  KBT-NUMBER  In  all  Key-Numbered  DlgasU  and  Indaxw 
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irrigating  a  large  tract  of  arid  land  lying  to  the 
southerly  of  the  South  Side  Twin  Falls  Carey 
entry.  That  they  desire  to,  and  with  the  ap- 
proval of  your  honorable  board  will,  construct 
irrigation  works  which  will  cover  and  irrigate 
and  render  fit  for  farming  and  the  growing  of 
crops  aiiapted  to  the  climate  of  that  locality 
upon  said  tract  of  arid  land,  covering  and  in- 
cluding an  area  of  approximately  150,000 
acres.     •    »    • 

"Tour  pedtioners  further  represent  that  if 
this  application  meets  with  the  aporoval  of  your 
honorable  board,  that  they  will  cause  to  be  or- 
ganized a  cori>oration  with  capital  sufficient  to 
complete  said  works  and  put  the  same  in  opera- 
tion upon  said  entire  tract  within  the  period  of 
five  years  from  the  date  of  the  segregation  of 
the  said  lands  by  the  United  States  government. 

"Your  petitioners,  and  said  corporations  so 
to  be  formed,  propose  to  construct  the  irrigation 
works  necessary  to  properly  irrigate  for  the 
growing^  of  ordinary  farm  crops  the  land  shown 
on  Exhibit  A,  and  scheduled  m  Exhibit  B,  and 
also  such  state  school  lands,  sections  16  and  36, 
as  lie  within  said  tract. 

"The  source  of  the  water  supply  for  such  ir- 
rigation worics  and  plant  is  a  large  area '  of 
mountainous  country  forming  the  water  supply 
to  the  Salmon  river,  which  rises  near  the  bor- 
ders of  the  states  of  Idaho  and  Nevada,  toother 
'  with  the  flow  of  water  in  said  stream.  Reser- 
voirs are  to  be  constructed,  which  will  impound, 
hold  and  conserve  all  of  the  waters  of  said  wa- 
ter-shed and  drainage  area,  which  by  natural 
flow  will  find  their  way  to  the  bed  of  said 
stream,  this  impounding  process  to  be  continued 
throughout  the  year.     •     •     • 

"Your  petitioners  propose  to  sell  perpetual 
water  rights,  pursuant  to  the  law's  of  this  stato 
and  the  said  so-called  Carey  Act.  for  the  sum 
of  $40  per  acre  water  right    •    »    •  •» 

To  this  application  was  attached  a  descrip- 
tion of  the  land  sought  to  be  segregated, 
and  also  plans  and  speclficationa  for  the  con- 
stmctlon  of  reservoirs  and  a  canal  system 
tor  the  Irrigation  of  said  landa  The  state 
engines,  as  required  by  section  1618,  Bev. 
Codes,  having  reported  that  there  was  suf- 
ficient unappropriated  water  In  the  source  of 
supply  to  satisfy  said  project,  said  applica- 
tion was  approved  by  the  state  land  board, 
and  thereafter  a  proper  ai^llcatlon  was  made 
to  the  Secretary  of  the  Interior  for  the  ap- 
proval of  said  application,  and  was  approved 
on  the  10th  day  of  April,  1006,  and  a  con- 
tract was  entered  Into  between  the  govern- 
ment and  the  state  on  that  date.  The  con- 
struction cmnpany  was  organized  as  a  cor- 
IK>ratIon  under  the  laws  of  this  state,  and  on 
April  30,  1908,  entered  into  a  contract  with 
the  state  for  the  construction  of  the  proposed 
irrigation  works.  It  having  taken  over  all 
of  the  Interests  of  the  applicants  for  said 
segregation.  Said  construction  contract  con- 
tains, among  other  things,  the  following  pro- 
visions: 

Paragraph  1.  "TThe  party  of  the  second  part 
agrees  *  *  *  to  sell  shares  or  water  rights 
in  said  canal  and  irrigation  system  *  *  *  to 
-the  person  or  persons  filing  upon  the  lands 
bereinafter  described  and  also  to  the  owners  of 
other  lands,  not  described  herein,  but  which  are 
susceptible  of  irrigation  from  tills  canal  sys- 
tem.   »    •    ••• 

Paragraph  6.  "  •  •  •  It  will  sell  or  con- 
.  tract  to  sell  water  ri^ts  or  shares  for  land  to 
be  filed  upon  to  qualified  entrymen  or  purchas- 
ers without  preference  or  partiality  sthsr  than 


that  based  upon  priority  of  application,  •  •  • 
the  water  rights  having  been  taken  for  the  bene- 
fit of  the  entire  tract  of  land  to  be  irrigated 
from  the  system.     •    •     • " 

Paragraph  8  provides  that  the  shares  or 
water  rights  are  to  be  sold  to  persons  filing 
upon  Carey  Act  lands  at  a  price  not  exceed- 
ing $40  per  share;  also  "to  the  person  or 
persons  purchasing  any  portion  of  sections 
No.  16  or  36,  which  are  susceptible  of  irriga- 
tion and  reclamation  from  this  canal,  at  a 
price  not  to  exceed  $30  per  share,  provided 
said  water  rights  are  purchased  within  one 
year  after  the  purchase  of  the  lands  from  the 
state  and  not  exceeding  $40  per  share  at  any 
time  thereafter."  It  is  under  the  latter 
clause  of  this  provision  that  the  state  claims 
a  preference  right  to  water  for  state  school 
lands.  Regardless  of  the  fact  that  the  con- 
struction company  had  agreed  with  the  state 
to  sell  water  rights  to  all  purchasers  of  Carey 
Act  lands,  as  well  as  school  lands,  without 
preference  or  partiality,  the  state  now  asks 
a  preference. 

It  appears  from  the  conceded  facts  that 
there  is  not  sufDcient  water  to  reclaim  all  of 
the  land  within  said  project  for  which  water 
bad  been  sold  prior  to  the  date  that  plaintiff 
Rayl  purchased  his  said  land  from  the  state. 
In  short,  the  contention  of  the  state  is  that 
it  has  a  preference  right  for  water  sufficient 
to  reclaim  all  of  the  state  school  land  with- 
in said  project,  amounting  to  6,200  acres. 
The  defense  is  largely  based  on  the  conten- 
tion that  the  court  should  not  by  writ  of 
mandate  compel  the  construction  company  to 
furnish  water  to  said  state  school  lands, 
since  to  do  that  would  so  deplete  or  decrease 
the  proportionate  share  of  water  which  could 
be  delivered  to  Gary  Act  entrymen  that  they 
would  not  have  sufficient  water  to  reclaim 
their  lands,  and  for  that  reason  they  would 
not  be  able  to  obtain  a  patent  to  said  land 
from  the  government,  and  that  their  right  to 
a  patent  would  thus  be  forfeited,  as  it  is 
contended  that  patent  will  not  issue  from  the 
government  unless  it  appears  that  an  ample 
supply  of  water  has  been  furnished  in  a 
substantial  ditch  to  reclaim  such  lands. 

This  case  involves  the  application  of  th» 
law  to  the  rights  of  settlers  as  between  them- 
selves on  Carey  Act  projects,  and  also  the 
construction  to  be  placed  upon  the  Oarey 
Act  as  well  as  the  laws  of  the  state  applica- 
ble thereto,  and  the  contract  between  the 
construction  company  and  the  state.  It  was 
Intended  by  the  Carey  Act  to  provide  a  cer- 
tain definite  plan  for  the  segregation  and  rec- 
lamation of  the  desert  lands,  and  under  the 
law  the  machinery  for  carrying  out  this  plan 
is  provided.  The  proper  construction  and  ap- 
plication of  the  law  to  the  facts  of  this  case 
appears  more  difficult  than  in  any  case  that 
has  been  presented  to  this  court. 

The  agreement  between  the  state  and  the 
construction  company  at  first  involved  the  ir- 
rigation of  160,000  acres  of  land.  Later  on, 
it  appearing  that  there  was  not  sufficient 
water  to  irrigate  that  number  of  acres,  there 
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was  an  understanding  between  tbe  state  and 
the  constmction  company  tbat  tbe  works 
sbould  be  constructed  to  cover  only  100,000 
acres,  with  leave  to  enlarge  tbe  project  if 
found  desirable.  Still  later  on,  In  order  to 
safeguard  the  project,  an  arrangement  was 
made  between  the  parties  to  said  contract 
whereby  only  80,000  acres  of  the  Oarey  Act 
land  were  to  be  thrown  open  to  settlers; 
and  very  soon  thereafter  733^8  acres  of  such 
land  were  entered,  and  shortly  thereafter  It 
was  understood  between  the  company  and 
tbe  state  that  no  further  Carey  Act  entries 
sbould  be  permitted.  These  arrangements 
were  amendments  to  the  original  contract, 
and  reduced  tbe  area  of  tbe  project  to  less 
than  one-balf  of  its  original  acreage.  Tbe 
Carey  Act  contracts  provide  that  amend- 
ments may  be  made  to  them  from  time  to 
time  by  agreement  between  the  parties.  This 
was  done  in  order  that  subsequent  conditions 
which  may  arise  might  be  pr(^[>erly  dealt 
with,  and  in  order  that  the  intending  settler 
might  have  notice  that  such  a  power  was 
reserved  to  the  state  and  the  construction 
company,  subject,  of  course,  to  tbe  vested 
rights  of  tbe  settlers.  All  of  tbe  above-stated 
facts  do  not  appear  from  the  record,  but  do 
appear  from  the  public  records  of  the  state. 
On  still  later  Investigation  and  measure- 
ments of  the  water  supply  for  said  project, 
it  appeared  that  there  would  not  be  suffi- 
cient water  to  reclaim  more  than  from  50,000 
to  60,000  acres.  However,  it  is  contended  by 
the  plaintiff  and  counsel  who  appears  as  a 
friend  of  tbe  court  that  this  makes  no  dif- 
ference whatever,  since  under  the  proper 
construction  of  the  Carey  Act  and  tbe  law 
of  this  state  applicable  to  Carey  Act  projects, 
tbe  plaintiff  has  a  right  under  the  contracts 
between  the  state  and  the  government  and 
tbe  state  and  tbe  construction  company  and 
the  construction  company  and  tbe  settler,  to 
a  water  right  for  tbe  land  purchased  by  blm 
of  the  state,  and  this  contention  is  based: 
First,  on  tbe  proposition  tbat  when  this  proj- 
ect WHS  initiated  and  a  water  permit  was 
taken  out  by  the  construction  company  for 
1,500  second-feet  of  water,  it  was  dedicated 
to  tbe  irrigation  of  tbe  land  included  in  said 
segregation;  tbat  by  subsequent  arrange- 
ment this  area  of  land  was  reduced  from 
150,000  acres  to  73,.348  acres  of  Carey  Act 
and  desert  lands,  plus  such  school  lands  as 
might  be  in  the  project,  and  tbat  a  very  con- 
siderable acreage  of  said  lands  so  entered 
bad  been  forfeited  under  tbe  provisions  of 
section  1623,  Rev.  Codes,  so  tbat  tbe  project 
bad  been  reduced  in  area  to  about  57,000 
acres  of  entered  land ;  that  tbe  water  supply 
thereafter  became  dedicated  to  said  number 
of  acres  of  land  which  were  already  entered 
at  the  time  said  arrangement  was  made  and 
to  tbe  school  lands  within  said  project. 
And,  second,  that  under  the  contract  and 
statute,  persons  obtained  water  rights  for  a 
proportionate  interest  in  the  water  sui^Iy 
dedicated  to  said  entire  tract;   tbat  settlers 


have  equal  rights  in  that  supply  and  tbere  is 
no  priority  among  them ;  that  they  share 
equally  in  the  advantages  and  disadvantages 
of  the  water  supply;  that  a  iwoportlonate 
part  of  the  water  supply  having  in  the  be- 
ginning been  contracted  for  and  been  set 
apart  to  the  land  in  question,  such  water  sup- 
ply cannot  be  taken  away  from  it,  even 
though  other  settlers  claim  the  total  supply 
to  be  insufficient,  since  other  settlers  have 
no  priority ;  that  for  those  reasons  the 
plaintiff  is  entitled,  under  section  1616,  Rev. 
Codes,  to  his  proportionate  part  of  the  sup- 
ply, whatever  it  may  be;  that  such  water 
was  set  apart  to  this  state  land  In  tbe  begin- 
ning and  has  never  been  takrai  away.  This 
latter  contention  is  based  upon  tbe  state 
contract  with  the  construction   company. 

On  June  1,  1908,  about  80,000  acres  of 
said  land  were  thrown  open  for  settlement, 
and,  as  before  stated,  73,348  were  entered 
The  irrigation  works  were  constructed  and 
notice  given  that  water  would  be  ready  for 
delivery  on  April  12,  1911.  Subsequently 
about  14,000  acres  or  more  of  tbe  lands  en- 
tered were  not  settled  upon  and  the  rights 
of  the  entrymen  became  forfeited  under  the 
provisions  of  section  1623,  Rev.  Codes.  Tills 
reduced  tbe  area  of  the  project  to  approxi- 
mately 57,000  acres.  About  30,000  acres  of 
said  land  was'put  in  cultivation  prior  to  tbe 
purchase  of  said  state  land  by  Robert  Rayl 
on  June  11,  1915. 

It  appeared  from  the  original  report  of 
tbe  state  engineer  tbat  in  his  opinion  tbere 
was  upwards  of  400,000  acre-feet  of  water 
available  for  tbe  irrigation  of  the  160,000 
acres  of  land  Included  in  the  first  segrega- 
tion. It  now  appears  by  measurement  made 
in  later  years  that  tbe  average  annual  flow 
of  said  river  for  the  past  five  years  is  approx- 
imately only  130,000  acre-feet  This  differ- 
ence may  be  accounted  for  in  several  differ- 
ent ways.  Tbe  state  engineer  may  have  made 
a  mistake  in  his  estimates,  or  in  later  years 
there  may  baVe  been  actually  less  natiural 
flow  than  formerly,  caused  by  less  natural 
precipitation  in  that  basin,  thus  lessening  the 
flow  of  said  river.  The  state  engineer  may 
have  gotten  his  Information  of  tbe  annual 
flow  of  said  stream  from  settlers  in  tbat  re- 
gion and  they  may  have  overestimated  the 
annual  flow  thereof.  It  was  represented  to 
tbe  land  board  by  one  of  the  old  settlers  in 
that  vicinity,  as  shown  by  the  board's  record, 
tbat  the  amount  of  water  in  the  stream  was 
sufficient  to  Irrigate  150,000  acres  of  land. 
Tbe  result  was  arrived  at  by  stating  that  tbe 
stream  bad  a  certalni  width  and  a  certain 
depth  and  tbe  flow  of  the  current  was  at  a 
certain  rate,  and  that  this  volume  of  water 
lasted  for  a  certain  period.  Examinations 
of  tbe  stream  during  later  years  seem  to  dis- 
close tbe  fact  that  said  river  has  the  width 
and  depth  and  rate  of  current  mentioned  by 
this  old  settler,  but  during  late  years  this 
flow  has  not  continued  for  tbe  length  of  time 
each  season  stated  by  him.    That  may  have 
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been  caused  by  a  blgber  temperatnre,  thus 
causing  the  more  rapid  melting  of  the'  snows. 
This  might  Illustrate  the  manner  in  which  an 
error  coold  have  been  made  by  the  state  engi- 
neer when  he  stated  that  over  400,000  acre- 
feet  of  water  could  be  impounded,  annnally 
for  the  Irrigation  of  said  150,000  acres  of 
land.  In  volume  1  of  Report  of  Special  Cktm- 
mittee^  XJ.  8.  Senate,  on  Irrigation  and  Rec- 
Uunation  ot  Arid  Lands,  Rep.  Na  928,  May 
8, 1S90,  p.  40,  it  is  estimated  that  said  Salmon 
river  has  a  flow  of  1,820  cubic  feet  per  seo- 
ood  of  time,  when,  as  appears  from  the 
record,  It  has  an  annual  flow  of  less  than 
one-third  of  tfant  amount  of  water. 

Tbe  holding  capacity  of  the  reservoir  at 
one  time  was  supposed  to  be  about  180,000 
acre-feet,  which,  in  addition  to  the  natural 
flow  of  the  stream,  was  expected  to  supply  a 
total  amount  of  water  In  the  reservoir  of  2% 
acre-feet  per  acre  for  the  land  to  be  irrigated. 
This  Idea  is  gathered  from  paragraph  4  of 
th>  state  contract.  It  appears  from  the  rec- 
ord that  the  available  water  supply  is  insuffi- 
dODt  to  properly  irrigate  more  than  50,000 
or  60,000  acres  of  land  within  said  project 
However,  this  matter  has  not  been  folly  de- 
termined ;  there  may  not  be  even  sufficient  wa- 
ter to  properly  reclaim  that  number  of  acres, 
and  the  question  is  presented  whether  under 
the  facts  of  this  case  and  the  law  applicable 
thereto  the  plaintiff  Is  entitled  to  water  for 
the  lrrigatl<m  of  his  lands  and  may  compel 
by  mandate  the  defendants  to  sell  him  a 
water  right. 

A  letter  dated  November  1,  1915,  from  the 
Oommlssioner  of  the  General  Ladd  Office  is 
attached  to  the  answer  of  the  construction 
company,  in  which  the  Commissioner  states, 
among  other  things: 

"I  have  carefully  considered  the  last  report 
upon  this  project  made  by  a  Carey  Act  inspec- 
tor of  this  office,  some  three  years  ago,  various 
reports  on  the  project  by  the  Geological  Survey, 
the  reimrts  of  tho  state  engineer  of  tbe  state 
of  Idaho,  the  project  engineer,  numerous  reports 
of  experts,  such  as  Don  Uark,  on  nearby  proj- 
ects similarly  situated,  and  from  the  mass  of 
data  thus  considered,  have  come  to  the  conclu- 
sion that  I  would  not  be  justified  in  recommend- 
ing to  the  department  tbe  approval  of  over 
45,000  gross  irrigable  acres,  including  all  classes 
of  land  under  the  project,  or  about  40,000  net 
irrigable  acres.  It  shonld  be  understood  that 
■when  the  state  presents  its  list  for  patent  for 
the  lands  in  this  segregation,  another  full  and 
complete  investigation  will  be  made  by  a  Carey 
Act  inspector  of  this  office,  and  that  upon  his 
report,  data  may  be  forthcoming  which  will 
change  this  estimate.  From  present  indications, 
however,  40,000  net  Irrigable  acres  appears  to 
be  the  maximum,  and  snch  report  might  show 
the  necessity  of  a  further  reduction  in  area." 

It  Is  contended  by  S.  H.  Hays,  Esq.,  who 
appears  as  a  friend  of  the  court,  that  since 
the  land  department  of  the  government  had 
approved  tbe  water  supply  before  the  land 
was  segregated  in  said  project,  that  question 
Is  no  longer  open,  so  far  as  the  government 
is  concerned;  that  under  the  Carey  Act  it 
was  made  the  duty  of  the  Secretary  of  the 
Interior  to  determine  the  sufficiency  of  the 
16aP.-16 


water  supply  before  any  segregation  was 
made,  and  that  question  was  determined  by 
him  before  the  project  was  approved  and  the 
land  segregated;  that  after  tbe  approval  of 
the  project  there  remained  nothing  further, 
so  far  as  the  government  is  concerned,  under 
the  law,  than  the  construction  of  the  Irriga- 
tion works  in  accordance  with  the  plans  and 
spedflcations ;  that  all-  other  matters  were 
passed  upon  In  advance  of  tbe  segregation; 
that  the  ample  supply  of  water  mentioned  In 
the  Carey  Act  amendment  of  1896  (Act  June 
11,  1890,  c.  420,  29  Stat.  413,  434)  refers  to 
the  supply  which  bad  been  predetermined  to 
be  sufficient  The  language  of  the  act  is 
that  a  patent  shall  Issue  "when  an  amide 
supply  of  water  Is  actually  furnished  in  a 
substantfial  ditch  or  canal.  The  water  supply 
might  be  directly  affected  by  the  failure  to 
build  the  works  as  provided  by  the  contract; 
that  Is,  If  the  works  were  not  constructed 
with  a  sufficient  capacity  to  Irrigate  the 
land,  or  If  they  had  not  diverted  or  carried 
the  amount  of  water  proposed  In  the  plans, 
there  would  be  a  failure  to  provide  an 
"ample  supply  of  water,"  within  the  meaning 
of  the  act  of  1896,  and  counsel  contends  that 
It  is  to  such  cases  that  the  act  refers  and 
not  to  cases  where  nature  has  failed  to  fur- 
nish the  proper  quantity  of  water  after  the 
works  were  constructed.  Counsel  also  con- 
tends that  the  whole  question  as  to  the  right 
of  a  pateit  from  the  government  to  said 
lands  turns  upon  tbe  question  as  to  whether 
the  Secretary  of  the  Interior  decided  that 
there  was  a  sufficient  water  supply  at  tiM 
time  of  the  approval  of  the  plan  for  tbe  con 
structlon  of  tbe  works,  and  whether  having 
once  decided  tlie  question  of  the  water  sup- 
ply, be  may  after  the  completion  of  the 
works  reconsider  and  reverse  bis  former  de- 
cision. 

It  is  claimed  that  under  the  law  the  state 
engineer  for  the  state  and  the  Secretary  of 
the  Interior  for  the  United  States  govern- 
ment were  called  upon  to  determine  the  suf- 
ficiency of  the  water  supply,  and  that  that 
has  been  done  and  the  construction  of  the 
system  was  really  based  on  the  decision  of 
that  question  and  the  adoption  of  the  plans 
for  the  construction  of  tbe  irrigation  system. 
The  water  supply  having  been  determined  to 
be  sufficient,  the  construction  company  was 
then  willing  to  go  on  imder  the  law  and  com- 
plete the  system  and  recover  the  cost  of  sudi 
construction  by  selling  the  water  rights  and 
system  to  owners  of  tbe  land  within  said 
project  The  question  is  fairly  presented 
whether  under  those  facts  tbe  government 
can  in  good  faith  now  refuse  to  patent  the 
land  to  the  state  and  thus  defeat  tbe  con- 
struction company  in  collecting  tbe  cost  of 
the  system  and  tbe  settlers  from  procuring 
a  title  to  their  lands.  The  construction  com- 
pany was  permitted,  under  the  law,  to  ap- 
propriate tbe  water,  but  only  for  tbe  purpose 
of  transferring  It  to  the  setUers  for  their  use 
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and  benefit  In  connection  with  the  irrigation 
system  constructed  by  It 

In  order  to  determine  the  questions  InTolv- 
ed  In  tbls  case,  it  Is  necessary  to  consider  the 
plan  of  reclamation  contemplated  by  the 
Carey  Act  and  the  procedure  thereunder  and 
the  character  of  the  grant  made  by  the  Unit- 
ed States  to  the  state. 

Prior  to  the  time  of  the  enactment  of  said 
law,  there  was  a  demand  from  the  states  in 
which  was  located  a  great  deal  of  arid  land, 
that  the  general  government  grant  to  each 
state  in  the  arid  region  all  of  the  arid  ir- 
rigable lands  within  such  states.  It  was  in 
response  to  these  demands  that  the  acts  of 
Congress  known  as  the  Carey  Acts  were  en- 
acts (section  4  of  the  act  of  August  18, 1894, 
c  301,  28  Stats,  at  L.  372;  Act  of  STune  11, 
1896,  c.  420,  29  Stats,  at  L.  413 ;  section  3  of 
the  act  of  March  S,  1901,  a  853,  31  Stats,  at 
L.  1133),  granting  to  each  of  the  states  In 
the  arid  region  1,000,000  acres  of  land,  rro- 
Tlded  the  states  would  secure  the  reclama- 
tion of  such  tracts,  and  authorizing  the 
states  to  fix  a  lien  upon  the  land  "for  the  ac- 
tual cost  and  necessary  expense  of  reclama- 
tion and  reasonable  interest  thereon."  (Act 
June  11,  1886,  c.  420,  29  Stat  435.)  In  other 
words,  to  assess  the  benefits  against  the  land 
which  would  accrue  by  reason  of  the  making 
of  the  proposed  improvements. 

This  state,  in  pursuance  of  the  Carey  Act, 
provided  by  statute  (section  1616,  Rev.  Codes) 
that  proposals  and  requests  might  be  made 
to  the  state  board  of  land  commissioners  for 
the  buUding  of  such  works  for  the  irriga- 
tion of  definite  tracts  ot  land  'to  be  described 
In  the  proposal,  the  work  to  be  done  under 
the  supervision  of  the  state  and  to  the  sat- 
isfSction  of  the  state  engineer  (section  1623, 
Rev.  Codes).  A  construction  company  desii^ 
ing  to  build  such  works  may  make  a  propos- 
al to  do  so  for  the  Irrigation  of  certain  def- 
inite tracts  of  land,  according  to  certain  def- 
inite plans.  Section  1615,  Rev.  (3odes.  This 
proposal  really  amounts  to  a  bid  for  the 
doing  of  the  work  or  the  construction  of  the 
Irrigation  system.  Section  1617,  Rev.  Codes, 
provides  that  at  the  time  of  making  such 
proposal,  the  construction  company  "shall 
have  filed  with  the  state  engineer  an  ap- 
plication for  a  permit  to  appropriate  water 
for  the  reclamation  of  the  lands  described" 
in  the  proposal.  This  seems  to  have  been 
deemed  a  convenient  way  of  attaching  the 
water  supply  to  such  project 

[3-S]  By  the  provisions  of  section  1618, 
Rev.  Codes,  the  state  engineer  is  required  to 
determine  and  report  "whether  there  is  suf- 
ficient unappropriated  water  in  the  source  of 
supply,  and  whether  or  not  a  permit  to  di- 
vert and  appropriate  water  through  the  pro- 
posed works  has  been  approved  by  him, 
whether  the  capacity  of  the  works  is  ade- 
quate to  reclaim  the  land  described,"  and 
other  requirements.  This  determination  of 
the  state  engineer  seems  to  have  been  intend- 


ed to  be  final,  since  It  Is  provided  in  section 
1619,  Rev.  Codes,  that: 

"No  request  on  which  the  state  engineer  has 
reported  adversely,  eitiier  as  to  the  water  sup- 
ply, the  feasibility  of  the  construction,  the  cost 
or  capacity  of  the  works,  or  as  to  the  character 
of  the  lands  sought  to  bo  irrigated,  riiall  be  ap- 
proved by  the  board." 

The  entire  plan  seems  to  be  one  of  com- 
plete state  supervision  and  controL  The  to- 
terest  which  the  settler  has  in  the  enterprise 
is  defined  by  said  section  1615,  Rev.  Codes,  it 
being  thereby  required  that  the  proposal 
shall  state  "the  price  and  terms  per  acre  at 
which  perpetual  water  rights  will  be  sold 
to  settlers  on  the  land  to  be  reclaimed,  said 
perpetual  rights  to  embrace  a  proportionate 
Interest  in  the  canal  or  other  irrigation'  works, 
together  with  all  the  rights  and  franchises 
[water  rights]  attached  thereto."  This  "pro- 
portionate Interest"  was  Intended  to  be  in 
the  right  represented  by  the  water  permit 
taken  out  for  the  projects.  It  was  intended 
that  the  settlers  should  ultimately  own  the 
entire  project— the  works  and  the  water 
rights.  After  the  approval  by  the  state  ea- 
gineer  and  by  the  land  board,  the  plans  must 
be  presented,  under  the  state  and  national 
laws,  to  the  Department  of  the  Interior  for 
approval.  See  section  1619,  Rev.  Codes.  Un- 
der the  rules  and  regulations  provided  by  the 
Land  Department  of  the  government,  among 
other  things  the  state  is  required  to  furnish 
"all  Information  necessary  to  enable  this  of- 
fice [the  ofiSce  of  the  Commissioner  of  the 
General  Land  Ofllce  of  the  United  States]  to 
judge  of  its  practicability  for  irrigating  all 
of  the  lands  selected."  See  regulations  con- 
cerning the  selection  of  desert  lands  under 
the  Carey  Act  20  Land  Dec  441.  This  in- 
formation was  required  In  order  that  the 
United  States  land  department  might  Inves- 
tigate and  intelligently  pass  upon  the  prac^ 
ticability  of  the  plan  and  capacity  of  the 
works  proposed  and  the  sufficiency  of  the  pro- 
posed water  supply  for  properly  Irrigating 
the  lands  selected. 

[I,  7]  After  approval  by  the  Department  of 
the  Interior,  the  government  may  enter  into  a 
contract  with  the  state  for  the  patenting  of 
the  lands  to  the  state  or  its  assigns.  Sec- 
tion 4  of  the  Carey  Act  The  state  enters  in- 
to a  formal  contract  with  the  constructloa 
company  to  construct  the  worics  in  accord- 
ance with  the  plans  approved  by  it  Section 
1621,  Rev.  Codes.  Entries  of  these  lands  are 
made  before  the  state  land  board.  Persons 
entering  such  lands  must  present  to  the  state 
a  contract  .with  the  construction  company, 
showing  that  they  have  agreed  to  pay  the 
amount  of  the  lien  fixed  by  the  state  against 
the  land  for  the  water  right  and  works,  and 
that  they  are  entitled  to  a  proportionate  in- 
terest in  the  Irrigation  works  and  appur- 
tenant water  supply  upon  full  payment  there- 
for. The  form  of  contract  to  be  entered  Into 
between  the  settler  and  the  construction  corn- 
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pany  must  be  approved  by  the  state  land 
board. 

There  are  thus  three  contracts:  One  be- 
tween the  govemment  and  the  state,  known 
as  the  state  contract;  one  between  the  state 
and  the  construction  company,  known  as  the 
construction  company  contract;  and  one  be- 
tween the  construction  company  and  the 
settler,  known  as  the  settlers'  contract.  Aft- 
er these  tliree  contracts  are  entered  Into,  the 
lands,  or  a  portion  thereof,  may  be  thrown 
open  for  settlement.  Section  1626,  Rev. 
Codes.  The  state  acts  In  the  matter  of  mak- 
ing the  contract  and  In  the  approval  of  a 
form  of  settlers'  contract,  as  well  as  in  other 
matters,  as  the  agent  or  trustee  for  the  set- 
tlers who  are  in  the  future  to  inhabit  the 
land  within  the  project 

[6]  Thus  it  will  be  seen  that  before  mak- 
ing any  contract,  the  plan  for  the  irrigation 
works  or  system  must  be  approved  by  both 
the  state  and  national  authorities  and  the 
sufficiency  of  the  water  supply  determined 
by  each.  Clearly,  the  general  plan  is  one 
providing  that  the  cost  of  the  reclamation  of 
such  lands  shall  be  assessed  as  a  benefit 
against  the  land  to  be  paid  by  the  settler,  and 
that  the  benefit  is  assessed  through  the  me- 
dium of  the  state  board  of  land  oommis- 
slonerfl. 

Of  course,  the  engineers  of  the  construction 
company  examined  the  sources  of  water  sup- 
ply, and  no  doubt  satisfied  themselves  that 
there  would  be  sufficient  water  to  reclaim  the 
land  asked  to  be  segregated ;  but  the  deter- 
mination of  the  question  of  the  water  supply 
was  up  to  the  state  and  the  Secretary  of 
the  Interior.  In  the  first  Instance,  if  upon 
snch  an  application  the  Secretary  of  the  In- 
terior concludes  that  the  water  supply  is  not 
sufficient,  he  refuses  the  application  for  seg- 
regation ;  and  if  the  state  concludes  that  the 
water  supply  is  not  sufficient,  the  application 
is  denied.  But  after  the  state  has  decided 
that  question  In  favor  of  an  ample  supply  of 
mrater,  and  the  Secretary  of  the  Interior  has 
also  decided  that  an  ample  supply  of  water 
exists,  that  question  is  settled,  so  far  as  the 
government  and  the  state  are  concerned. 
That  question  was  evidently  understood  to 
have  been  fully  settled  by  prc^)er  authority 
l>efore  the  construction  company  .would  un- 
dertake the  expenditure  of  from  $2,000,000 
to  $3,000,000  in  CMistnicting  an  irrigation  sys- 
tem. Is  it  possible  that  any  good  business 
man  or  corporation  would  .consent  to  the 
expenditure  of  $2,000,000  or  $3,000,000  in  the 
oonstruction  of  an  irrigation  system,  leaving 
the  question  open  for  the  state  and  govern- 
ment to  dedde  thereafter  whether  there  was 
a  sufficient  water  supply  for  the  project?  It 
seems  to  us  not 

The  only  method  of  remuneration  to  the 
construction  company  was  a  lien  on  the  land 
and  water  rights,  and,  of  course.  If  the  Sec- 
retary of  the  Interior  should  decide  before 
the   construction   company   began    the  con- 


struction of  the  system  that  there  was  an 
ample  'supply  of  water,  and  then  when  the 
system  was  completed  decide  that  there  was 
not  an  ample  water  supply  and  refuse  to  have 
patents  Issued  for  the  lands  contained  in  the 
project,  it  would  certainly  be  treating  the 
construction  company  in  a  manner  that  would 
not  be  permitted  between  private  citizens. 
In  fairness  to  the  construction  company,  the 
government  ought  not  to  be  permitted  at  this 
late  day,  after  the  construction  company 
has  completed  its  contract  so  far  as  the  con- 
struction of  the  works  is  concerned,  to  re- 
fuse to  patent  to  the  state  or  its  assigns  all 
land  within  said  project  that  has  been  sold  by 
the  state  upon  which  settlers  have  complied 
with  the  law  in  relation  thereto.  There  no 
doubt  has  been  a  mistake  made,  both  by  the 
state  authorities  and  by  the  Secretary  of  the 
Interior,  In  estimating  the  amount  of  water 
available  for  the  reclamation  of  said  proj- 
ect, and  the  construction  company  ought  not 
in  Justice  or  equity,  to  be  required  to  bear 
the  full  burden  of  such  mistake.  Neither 
should  the  settler  be  required  to  bear  any 
greater  burden  than  equity  and  Justice  would 
require,  under  all  of  the  facts  of  this  case. 
If  a  compromise  can  be  made  in  this  matter 
so  that  the  number  of  acres  in  the  project 
may  be  scaled  down  to  correspond  to  the 
quantity  of  water  actually  available,  it  would 
be  better  for  all  concerned;  and  the  state 
ought  not  to  insist  on  selling  what  remains 
of  state  school  lands  in  said  project  to  the 
detriment  of  settlers  to  whom  it  has  already 
sold  land,  either  state  school  land  or  land 
under  the  Carey  Act 

[I,  II]  It  is  clear,  under  the  provisions  of 
the  Carey  Act  and  the  state  law  applicable 
thereto,  that  the  proper  officers  there  refer- 
red to  must  determine  in  advance  the  suffi- 
ciency of  the  water  supply,  the  character  and 
kind  of  system  of  irrigation  that  must  be  con- 
structed, and  the  price  to  be  charged  the  set- 
tlers for  an  interest  therein.  This  matter  is 
not  left  to  the  Judgment  of  the  construction 
company.  The  whole  matter  must  be  first 
approved  by  the  state,  and  then  by  the  fed- 
eral government  These  things  are  all  done 
before  the  execution  of  the  contract  between 
the  state  and  the  construction  company.  A 
lien  upon  the  land  is  provided  for  to  reim- 
burse the  construction  company,  and  it  is 
not  until  all  these  things  are  done  that  the 
land  is  thrown  open  for  settlement.  How- 
ever, the  land  may  be  thrown  open  for  settle- 
ment before  the  works  are  completed.  We 
think  the  law  is  well  settled  that  where  of- 
ficers, such  as  the  state  engineer,  the  state 
land  board,  and  the  Secretary  of  the  Interior 
are  authorized  by  law  to  pass  upon  matters 
of  this  diaracter,  their  decision  is  conclusive. 
United  States  v.  California  &  Oregon  Lend 
Co.,  148  U.  S.  31,  13  Sup.  Ct  408,  37  L.  Ed. 
354.  The  Secretary  ot  the  Interior  has  the 
duty  Imposed  on  him  of  examining  the  water 
supply  and  plans  for  the  construction  of  the 
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works,  and  approving  or  rejecting  them.  If 
be  aiiproves,  bis  action  Is  final  at  tliat  time, 
so  far  as  the  water  supply  la  concerned. 

In  the  Annual  Report  of  the  Commission- 
er of  the  General  Land  Office  for  1911,  pp.  11 
and  12,  In  speaking  of  the  Carey  Act  proj- 
ects, It  is  said : 

"The  importance  of  this  [the  examination  of 
Carey  Act  projects]  cannot  be  overestimated,  for 
not  ODly  will  the  lands  remain  segregated  for  a 
long  period  of  time  if  the  order  therefor  is  once 
made,  but  in  making  such  segregation  the  de- 
partment is  practically  committed  to  the  feasi- 
bility of  the  proposition  submitted  by  the  state, 
and  the  people  thereafter  dealing  with  the  state 
are  in  a  great  degree  entitled  to  regard  the 
proposition  of  the  state  as  having  received  the 
indorsement  of  the  department." 

The  Secretary  of  the  Interior  In  87  Land 
Dec.  489,  in  speaking  of  Carey  Act  projects, 
said: 

"In  brief,  the  time  to  ascertain  whether  the 
lands  are  or  the  character  subject  to  segregation 
under  the  Carey  Act,  and  whether  there  is  water 
available  for  their  reclamation,  is  prior  to  segre- 
gation." 

[11-13]  Under  the  law  the  question  of  the 
sufficiency  of  the  water  supply  must  be  de- 
cided by  the  Secretary  of  the  Interior  when 
the  application  for  segregation  and  plan 
are  presented  to  him.  That  is  the  purpose 
and  object  of  their  presentation,  and  If  the 
plan  is  not  feasible  and  the  water  supply  not 
sufficient,  it  is  the  duty  of  the  Secretary  to 
reject  it;  'nit  if  he  finds  It  feasible,  it  Is 
his  duty  to  approve  it,  and  he  did  approve 
the  plan  in  this  case.  When  the  Secretary 
gave  his  approval,  he  gave  it  with  the  knowl- 
edge that  the  lands  were  then  and  there 
segregated  from  the  public  domain,  and  upon 
his  approval  a  lien  would  be  fixed  by  the 
state,  under  the  statute,  on  the  land  for  the 
cost  of  the  construction  of  the  system,  which 
Hen  must  be  paid  by  the  settler ;  that  large 
sums  of  money  must  be  expended  in  the  con- 
struction of  irrigation  works  for  the  reclama- 
tion of  the  land  upon  the  faith  of  the  Hen  so 
established.  Those  matters  which  after  the 
presentation  of  the  plan  can  be  affected  bgr 
human  agencies,  such  as  the  construction  of 
the  works,  are  for  sabsequent  determination ; 
the  others  are  not  The  company  building 
the  works  is  a  construction  company  only. 
It  constructs  the  works  and  payment  to  It 
must  be  made  from  the  lien  fixed  by  law, 
upon  the  land.  The  Secretary  of  the  In- 
terior in  effect  said  to  the  construction  com- 
pany and  the  state,  "If  you  build  tbese 
works,  as  per  the  plan  as  approved,  the  grant 
of  land  is  earned." 

No  doubt  the  state  authorities  had  suffi- 
tlent  evidence  before  them  on  which  to  hold 
that  the  supply  of  water  would  be  amply 
sufficient  to  reclaim  the  land  In  said  proj- 
ect, and  the  same  may  be  said  of  the  land 
department  of  the  United  States.  However, 
it  is  well  known  that  the  rater  supply  of 
streams  In  the  arid  region  fluctuates  con- 
siderably  from  year  to  year  so  that  the 


question  of  the  sufficiency  of  tbe  water  sap- 
ply  for  the  Irrigation  of  a  tract  of  land 
must  always  be  a  matter  of  approximate 
estimate. 

There  is  also  another  fector  affecting  irri- 
gation projects,  and  that  is  the  same  volume 
of  water  will  suffice  to  Irrigate  much  mor« 
land  after  the  land  has  been  cultivated  a. 
few  years  than  It  will  in  the  earlier  stages 
of  the  irrigation  thereof.  Taking  the  fluctua- 
tions of  the  water  supply  in  the  streams  year 
after  .year  In  arid  regions,  the  Tariableness 
of  the  seasons  and  the  fact  that  tbe  same 
supply  is  much  more  efficient  in  an  older 
project  than  it  is  in  a  new  one.  It  will  at 
once  he  observed  that  the  question  of  water 
supply  for  a  certain  tract  of  land  U  a  ques- 
tion of  estimate.  If  the  proof  presented  toi 
tbe  Secretary  of  the  Interior  had  not  been 
sufficient,  he  would  not  have  approved  the 
project,  since  In  this  case  no  question  of 
fraud  arises.  When  this  plan  was  approved, 
the  question  of  the  water  supply  was  deter- 
mined. The  natural  water  supply  Is  a  thing 
that  cannot  be  changed  by  human  effort,  and 
the  only  thing  to  be  done  after  the  approval 
of  the  plan  by  the  Secretary  of  the  Interior 
was  to  build  tbe  works  In  accordance  with 
the  plan.  If  that  is  done  by  the  comiiaiiy. 
It  has  performed  its  duty,  provided  It  has 
done  nothing  adversely  affecting  tbe  water 
supply  originally  provided  for  tbe  project. 
As  before  stated,  the  construction  company 
was  not  the  owner  of  tbe  water.  Under  the 
law  It  was  permitted  to  make  an  appropria- 
tion of  the  water  for  a  specific  purpose,  and 
before  such  appropriation  was  completed.  It 
must  construct  works  amply  sufficient  to 
carry  such  water  for  Irrigation  to  the  place 
of  intended  use,  as  provided  by  the  contract 
with  the  state. 

Under  the  general  laws  (section  3289.  Rev. 
Codes),  any  water  company  or  corporation 
Is  forbidden  to  contract  or  sell  more  water 
than  it  Is  entitled  to,  and  the  general  law 
clearly  contemplates  that  such  a  corporation 
must  not  sell  more  water  than  It  has.  The 
contract  of  the  state  with  the  construction 
company  authorized  tbe  sale  of  water  only 
to  the  extent  of  the  water  right  acquired  for 
the  reclamation  of  the  lands  In  the  project, 
and  forbids  the  issuance  of  water  contracts 
In  excess  of  the  appropriation  for  water. 
The  appropriation  permit  issued  by  tbe  state 
engineer  to  the  construction  company  per- 
mitting it  to  appropriate""  1,500  cubic  feet 
of  water  per  second  of  time  was  simply 
a  permit  to  appropriate  that  amount  of  wa- 
ter, provided  there  was  that  amount  In  the 
source  of  supply.  It  would  be  Impossible  for 
the  construction  company  to  appropriate  1,500 
cubic  feet  of  water  In  a  certain  locality 
where  there  were  not  to  exceed  500  cubic 
feet  that  could  be  supplied  from  that  source. 
The  permit  is  simply  a  legal  document,  rath- 
er than  the  actual  appropriation  of  water. 
Since  a  permit  cannot  place  1,600  cubic  feet 
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of  water  per  second  of  time  wbere  nature  has 
placed  only  about  one-tbird  of  that  amount. 

[14.15]  It  is  clearly  manifest  from  said 
contract  that  notwithstanding  the  estimated 
water  supply,  'the  state  realizing  the  possi- 
bility of  error  in  vreather  forecasts,  express- 
ly provided  that  water  contracts  should  not 
be  acid  In  excess  of  the  water  rights  belong- 
ing to  the  company.  By  the  terms  ot  the 
^ate  contract  the  company  agreed  to  sell 
aliares  of  water  rights  "to  the  extent  of  the 
water  rights  to  which  It  Is  entitled,  •  •  • 
but  In  no  case  shall  water  rights  or  shares  be 
dedicated  to  any  lands  before  mentioned  or 
sold  beyond  the  carrying  capacity  of  the 
canal  or  In  excess  of  the  appropriation  there- 
of." This  language  ought  not  to  be  construed 
to  mean  that  the  company  might  sell  water 
lights  for  far  more  land  than  iti  water 
supply  could  reclaim.  To  do  so  would  be  to 
Ignore  both  the  spirit  and  the  letter  of  the 
contract  between  the  state  and  the  com- 
pany. 

It  has  i»een  snggested  by  the  Attorney  Gen- 
eral that  the  decisions  in  the  case  of  State 
and  West  v.  Twin  Falls  Canal  Co.,  21  Idaho, 
410,  121  Pac.  1088,  t,.  R.  A.  1916F,  236,  and 
State  of  Idaho,  Weaver  et  al.  v.  Twin  Falls 
Oanal  Co.,  27  Idaho,  728,  151  Pac.  1013,  have 
established  the  right  of  every  acre  of  land 
In  a  Carey  Act  project  to  a  proportionate 
Interest  In  the  water  supply,  no  matter  how 
Inadequate  the  supply  ma;?  be.  Neither  of 
said  cases  support  that  contention.  In  both 
of  those  cases  the  court  held  that  the  water 
supply  was  suffldent,  and  in  tlie  West  Case 
stated  as  follows: 

"There  is  nothing  in  the  record  to  show  that 
said  amoQot  of  water  is  not  amply  sufficient 
to  properly  irrigate  all  of  the  land  if  osed  in 
turn,"  etc. 

The  full  amount  of  water  appropriated  for 
the  project  Involved  In  the  West  and  Weaver 
Cases,  to  wit,  3,000  second-feet,  was  available 
at  the  head  of  the  canal,  whereas  in  the 
Instant  case  no  more  than  one-tbird  of  the 
1,500  second-feet  attempted  to  be  appropriat- 
ed is  available  for  the  Irrigation  of  the 
land  within  the  project  under  consideration. 
Those  decisions  establish  the  law  applicable 
to  those  cases  where  the  water  supply  Is 
shown  to  be  adequate,  but  they  have  no  ap- 
plication to  cases  where  the  water  supply 
Is  not  adequate  or  sufficient.  The  West  and 
Weaver  Oases  do  not  hold  that  where  the 
water  supply  is  Inadequate,  it  must  be  di- 
vided up  so  as  to  make  It  Impossible  to  re- 
claim the  land  In  the  project  Those  de- 
dsioBs  have  no  application  to  the  case  at  bar. 
It  was  not  the  intention  of  the  framers  of 
the  C<HistltutlOn  nor  of  the  several  irrigation 
acts  of  the  Legislature  to  have  the  public 
waters  ot  the  state  so  distributed  as  not 
to  properly  Irrigate  the  agricultural  lands 
for  which  they  may  be  appropriated,  and 
thus  make  a  failure  of  tlie  proper  leclama- 
tion  of  our  arid  lands. 


[IS]  It  is  declared  by  section  3,  art.  15, 
of  the  state  Constitution  that: 

"The  right  to  divert  and  appropriate  the  un- 
appropriated waters  of  any  natural  stream  to 
beneficial  uses,  shall  never  be  denied.  Priority 
of  appropriation  shall  give  the  better  right  as 
between  those  using  the  water." 

The  state  authorities  cannot  set  aside  those 
provisions  of  the  Constitution  by  holding 
that  the  state  may  reserve  water  for  all 
state  lands  for  an  indefinite  time  or  until 
all  state  lands  may  be  sold,  since  at  the  pres- 
ent rate  of  sale  under  the  law  it  would  take 
at  least  150  years  to  sell  all  of  the  state 
lands.  The  Constitution  and  the  law  clearly 
contemplate  that  as  between  agricultural 
appropriators  of  water,  the  first  in  time  shall 
be  the  first  in  right.  But  it  may  be  said 
that  the  water  appropriated  for  the  project 
under  consideration  was  intended  for  the  en- 
tire project  That  is  very  true  in  case  there 
had  been  sufficient  water  supply  available 
for  the  reasonable  reclamation  of  all  of  the 
land  within  such  project.  However,  the 
state  ought  not  to  be  permitted,  under  the 
law  and  the  facts  of  this  case,  to  take  wa- 
ter from  those  settlers  on  said  project  who 
had  purchased  their  water  right  and  applied 
it  to  a  beneficial  use  prior  to  the  sale  of  the 
land  to  RayL  As  I  ^  view  It  it  is  most  un- 
fair, unjust,  and  inequitable  for  the  state  to 
Inetitet  on  such  a  construction  of  said  con- 
tract as  would  deprive  the  purchaser  of 
Carey  Act  land  ot  sufficient  water  to  reclaim 
his  land,  provided  he  had  purchased  his 
water  right  and  land  prior  to  the  sale  of 
the  school  land:  That  certainly  would  be  the 
result  if  the  water  supply  Is  only  sufficient 
to  reclaim  one-third  of  the  land  in  said  proj- 
ect and  if  the  settler  must  pay  $40  for  an 
acre  water  right  and  then  only  get  one-third 
of  an  acre  right,  that  would  make  it  cost 
him  $120  per  acre  water  right,  instead  of  $40, 
as  per  his  contract. 

The  theory  of  "proportionate  share"  of  the 
water  appropriated  ought  not  to  be  adopted 
in  this  case,  as  it  would  certainly  result  In 
the  financial  ruin  of  many  of  the  settlers, 
since  It  would  be  impossible  for  them  to 
pay  for  their  water  right  at  the  rate  of  $40 
an  acre  and  support  their  families  and  get 
only  water  sufficient  to  reclaim  a  third  of 
their  land.  It  is  not  time  that  the  contract 
for  the  state  for  water  to  reclaim  the  school 
lands  is  of  any  higher  order  than  the  con- 
tract of  the  settler  with  the  construction 
company  for  water  to  reclaim  the  Carey 
Act  land  which  he  purchased  from  the  state. 
The  state  is  the  party  which  made  the  first 
mistake  in  regard  to  the  amount  of  water 
available  for  said  land,  and  the  settler  clear- 
ly understood  that  the  state  was  promoting 
said  project.  The  state  as  well  as  Rayl  well 
knew  when  Rayl  purchased  said  school  land 
that  the  water  supply  for  said  land  had  long 
prior  to  his  purchase  been  exhausted. 

[17]  The  state  in  dealing  with  a  Carey 
Act  project  Is  in  substance  making  a  con- 
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tract  for  the  Improvement  of  land  which  the 
government  has  contracted  to  grant  to  it. 
It  is  not  dealing  in  its  governmental  capacity, 
but  in  Its  capacity  as  private  owner  improv- 
ing his  own  property — in  a  proprietary  ca- 
pacity. 

[18-20]  Generally  the  doctrine  of  equitable 
estoppel  does  not  apply  to  the  government. 
16  Cyc.  780.  There  are,  however,  exceptions 
to  this  rule,  See  United  States  v.  Stlnson, 
125  Fed.  907,  60  Ow  C.  A.  615;  United  States 
V.  WiUamette  Valley  et  al.  (C.  C.)  54  Fed.  807. 
In  the  Stlnson  Case  the  court  said: 

"When  the  government  seeks  its  rights  at  the 
bands  of  a  conrt,  equity  requires  that  the  rights 
of  others  as  well  should  be  protected.  Carr  v. 
United  States,  98  U.  S.  438,  25  L.  E».  209. 
The  government  may  not  in  conscience  ask  a 
court  of  equity  to  set  on  foot  an  inquiry  that, 
under  the  circumstances  of  the  case,  would  be  an 
unfair  or  inequitable  inquiry.  The  substantial 
considerations  underlying  the  doctrine  of  estop- 
pel apply  to  government  as  well  as  to  individ- 


It  is  very  true  that  the  government  should 
not  be  affected  by  the  laches  of  its  agent, 
and  this  doctrine  is  covered  by  the  general 
rule.  In  a  case  such  as  the  one  under  con- 
sideration, however,  the  state  may  properly 
be  estopped  from  taking  conflicting  positions 
at  different  times  without  just  reason.  2 
Pomeroy  on  Equity  Jurisprudence,  {  804, 
states: 

"Equitable  estoppel  is  the  effect  of  the  volun- 
tary conduct  of  a  party  whereby  he  is  absolutely 
prMdnded,  both  at  law  and  in  equity,  from  as- 
serting rights  which  might  perhaps  have  other- 
wise existed,  either  of  property,  of  contract,  or 
of  remedy,  as  against  another  person  who  has  in 
good  faith  reUed  upon  such  conduct  and  has  been 
led  thereby  to  change  his  position  for  the  worse, 
and  who  on  his  part  acquires  some  corresponding 
right  either  of  property,  of  contract,  or  of  rem- 
edy." 

The  state  here  is  claiming  the  right  to  com- 
pel the  construction  company  to  give  Kobert 
Rayl  a  water  right  contract  for  certain  school 
lands.  The  record  shows  that,  with  the  con- 
sent of  the  state,  settlers  bad  purchased  from 
the  state  between  60,000  and  70,000  acres  of 
land  in  said  project,  some  30,000  acres  of 
which  were  put  in  cultivation  through  irriga- 
tion by  water  rights  purcliased  from  the  con- 
struction company  by  and  with  the  consent 
of  the  state  prior  to  the  time  that  the  plain- 
tiff Rayl  made  his  purchase  of  the  school 
land  here  Involved,  which  purchase  was  of 
the  date  June  11,  1915.  Then  the  question 
arises  whether  under  the  circumstances  and 
facts  of  this  case  an  estoppel  arises  against 
the  state.  It  is  conceded  that  there  is  not 
water  sufficient  to  properly  irrigate  more 
than  50,000  or  60,000  acres  of  the  land  within 
said  project,  and  the  question  also  arises 
whether  in  good  morals  and  common  honesty 
the  state  may  require  the  settlers  who  pur- 
chased water  for  the  Irrigation  of  their  lands 
long  prior  to  the  time  that  the  school  land 
was  sold  to  the  defendant  Rayl,  with  the 
state's  consent  and  approval,  to  give  up  with- 
out compensation  a  part  of  such  water  for 


the  irrigation  of  the  lands  sold  by  the  state 
to  RayL 

It  seems  to  me  quite  clear  that  under  the 
facts  the  state  ought  not  to  be  permitted  to 
succeed  in  this  case,  provided  there  is  not 
sufficient  vrater  to  irrigate  all  of  the  lands 
that  were  held  in  said  project  under  valid 
contracts  made  prior  to  the  sale  of  the  land 
by  the  state  to  Rayl.  No  good  reason  can  be 
offered  why  the  state  in  its  dealings  with 
this  matter  should  be  unaffected  by  consider- 
ations of  morality  and  right,  which  ordinari- 
ly bind  the  conscience,  and  the  observance  of 
honesty  and  fair-dealing  on  the  part  of  the 
state  may  become  of  higher  importance  than 
reserving  water  for  the  irrigation  of  school 
lands,  which  water  the  state  had  consented 
to  sell  to  the  settler  upon  land  which  the 
state  Itself  had  sold  to  him.  As  was  said  In 
Woodruff  V.  Trapnall,  10  How.  190,  13  L.  Eid. 
383,  we  naturally  look  to  the  action  of  a  sov- 
ereign state  to  be  characterized  by  a  more 
scrupulous  regard  to  justice  and  higher  mo- 
rality than  belong  to  the  ordinary  transac- 
tions of  individuals.  We  are  clearly  <rf  tbe 
opinion  that  under  the  facts  of  this  case  the 
state  and  Rayl  are  estopped  from  procuring 
or  claiming  the  right  sought  in  this  proceed- 
ing. 

It  is  the  contention  of  the  state  that  water 
from  said  project  must  be  supplied  to  the 
state  school  lands  at  all  hazards,  and  that 
even  if  the  settlers  on  said  project  had  pur- 
chased prior  to  the  time  of  the  sale  to  Rayl 
all  of  the  water  which  said  system  could  fur- 
nish, and  all  of  which  water  was  necessary 
for  the  irrigation  of  their  lands,  the  settlers 
must  give  up  sufficient  water  to  reclaim  and 
properly  irrigate  all  of  the  school  lands  with- 
in said  project,  thus  losing  to  the  state,  to 
their  detriment,  a  part  of  the  water  neces- 
sary to  the  proper  irrigation  of  th^r  lands. 

It  is  suggested  by  counsel  for  the  state 
that  the  state  board  of  land  commissioners 
did  not  contract  to  dispose  of  all  of  the  avail- 
able water  supply  tributary  to  said  school 
land.  We  concede  that,  since  said  board  did 
not  have  the  disposal  of  any  of  the  public  wa- 
ters of  the  state,  nor  the  right  to  reserve  any 
of  the  public  waters  of  the  state  as  against 
prior  appropriators.  Under  the  provisions  of 
section  3,  art  15,  of  the  state  Constitution, 
priority  of  appropriation  gives  priority  of 
right,  and  it  is  there  declared  that  tbe  right 
to  divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  in  this  state  to 
a  beneficial  use  shall  never  be  denied.  And 
since  all  of  the  water  within  said  project  had 
been  appropriated  long  prior  to  the  time  Rayl 
made  his  purchases,  the  state  has  no  right  or 
authority  to  take  such  water  from  a  prior  ap- 
propriator  and  give  it  to  a  subsequent  pur- 
chaser of  school  land.  The  state  had  full 
knowledge  that  there  was  not  sufficient  wa- 
ter for  tbe  proi)er  irrigation  of  the  lands  it 
had  sold  prior  to  the  time  it  sold  said  land  to 
Rayl.  And  under  the  facts,  had  the  state  the 
right  to  represent  to  Rayl,  or  to  lead  him  to 
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beUeve,  that  there  was  snffldent  water  with- 
in said  project  for  the  Irrigation  of  the  lands 
sold  to  him?  Should  the  state  be  permitted 
to  say,  when  condactlng  a  business  In  its  pro- 
prietary capacity,  that  there  was  a  sufficient 
aiq^ly  of  water  for  all  lands  within  said 
project,  when  it  knew  that  such  was  not  the 
case,  and  that  there  was  not  a  sufficient  sup- 
ply for  more  land  than  had  already  been  sold 
prior  to  the  sale  to  Rayl?  The  state  Is  here 
seeing  to  take  water  from  settlers  who  made 
their  purchases  long  prior  to  the  purchase 
made  by  Rayl,  and  give  a  portion  thereof  to 
RayL  The  settlers  were  led  to  belleTe,  and 
Justly  so,  that  the  state  had  examined  the 
water  supply  and  determined  that  it  was  am- 
ply sufficient  for  said  entire  project,  and  It 
was  upon  such  representations  that  the  lands 
were  sold  to  the  settlers  by  the  state.  From 
the  position  of  the  state  In  this  matter,  it 
should  act  with  fidelity  and  integrity  to- 
ward the  settlers. 

In  this  case  the  state,  the  construction 
company,  and  the  operating  company  all  ad- 
mitted the  insufficiency  of  the  water  supply 
to  properly  Irrigate  and  reclaim  more  land 
than  was  sold  prior  to  the  sale  to  RayL  The 
state  knew,  and  admits  that  It  knew,  that  the 
water  supply  was  Insufficleht,  but  contends, 
that  state  school  lands  have  a  priority 
over  other  lands,  even  though  the  other  lands 
bad  been  reclaimed  years  before  the  sale  of 
the  school  land.  There  is  clearly  an  equita- 
ble estoppel  against  the  state  which  arises 
out  of  its  conduct  In  this  matter.  And  Rayl 
]b  in  no  better  position  than  the  state.  He 
bad  full  knowledge  that  the  water  supply  was 
zkot  suffidoit  to  properly  Irrigate  the  land 
that  had  already  been  sold.  Under  the  facts 
of  this  case,  the  principles  of  estoppel  clearly 
apply,  and  the  state  is  not  entitled  to  a  pri- 
ority of  right  to  any  of  said  water  for  its 
state  lands,  unless  it  should  be  determined 
that  the  water  rights  already  sold  are  not 
necessary  to  the  proper  reclamation  of  the 
lands  sold  prior  to  June  11,  1916,  the  date 
when  the  state  sold  to  Rayl  the  land  here  In- 
Tolved- 

The  alternative  writ  heretofore  Issued 
must  be  quashed,  and  the  peremptory  writ, 
denied.    Costs  awarded  to  defendants. 

BUDGE,  J.  I  concur  in  the  conclusions 
reached  In  the  opinion  of  Chief  Justice  SUL- 
LIVAN under  the  facts  of  this  particular 
case. 

MORGAN,  3.  (concurring.  As  I  riew  this 
case  the  real  question  presented  Is,  Have 
school  lands  a  superior  claim  to  water  rights 
over  other  lands  embraced  within  the  proj- 
ect? If  such  a  preference  exists  It  must 
be  found  in  the  contract,  a  copy  of  which  is 
attained  to  the  complaint  as  Exhibit  C  and 
which  Is  referred  to  in  the  foregoing  opinion 
as  having  been  entered  into  between  the 
state  and  the  construction  company.  A  very 
careful  examination  of  that  document  falls 
to  disclose  any  expression  from  which  it  may 


be  Inferred  that  It  was  the  Intention  of  the 
c(H)tractlng  parties  to  reserve  from  Carey  Act 
and  other  lands,  in  the  event  there  was  not 
enough  for  all  sufficient  water  to  irrigate 
school  lands  or  that  they  should  be  prefer- 
red over  others  in  the  distribution.  Upon  the 
other  baud  the  language  employed  indicates 
that  water  rights  should  be  sold  to  qualified 
entcymen  or  purchasers  without  preference 
or  partiality.  At  the  time  the  contract  was 
entered  into  all  parties  to  it  believed  ther» 
was  a  water  supply  ample  to  reclaim  and 
properly  Irrigate  the  150,000  acres  of  land 
embraced  within  the  original  project,  no  pref- 
erence was  believed  to  be  necessary  and 
none  was  provided  for,  but  it  was  expressly 
agreed: 

"The  gale  of  water  rights  to  the  purchasers 
shall  be  a  dedication  of  the  water  to  the  lands  to 
which  the  same  is  applied." 

The  contention  that  the  water  supply  shall 
be  divided  up  and  distributed  over  all  the 
land  now  within  the  project,  regardless  of 
how  small  an  amount  would  thereby  be  avail- 
able for  any  portion  of  it,  cannot  be  support- 
ed. The  purpose  of  the  Carey  Act  of  Con- 
gress and  of  our  legislative  enactments  ac- 
cepting for  Idaho  its  benefits  is  the  reclama- 
tion and  IrrigntloQ  of  desert  lands  in  a  man- 
ner and  to  an  extent  that  will  make  them 
productive  and  valuable  for  agricultural  pur- 
poses. In  conformity  to  these  laws  and  piu*- 
suant  to  Its  agreement  with  the  state,  con- 
tracts were  entered  Into  between  the  construc- 
tion company  and  settlers,  the  form  of  which 
was  approved  by  the  state  wherein  It  was 
agreed  that  certificates  of  shares  of  the  capi- 
tal stock  of  the  canal  company  thereafter  to 
be  formed,  should  be  issued  to  purchasers  of 
land  and  water  rights,  in  each  of  which  was 
to  be  recited: 

"This  certificate  entitles  the  owner  thereof  to 
receive  one-hundredth  of  a  cubic  foot  of  water 
per  acre  per  second  of  time  for  the  following  de- 
scribed land:  [Here  occurs  a  blank  for  the  de- 
scription]— in  accordance  with  the  terms  of  the 
contract  between  the  state  of  Idaho  and  the 
Twin  Falls-Salmon  River  Land  &  Water  Com- 
pany.   •    »    • " 

It  appears  from  the  record  In  this  case 
that  prior  to  the  application  for  a  water  right 
by  plaintiff  Rayl  more  than  enough  of  these 
settlers'  contracts  had  been  sold  and  were 
outstanding  to  consume  the  entire  water  sup- 
ply available.  It  follows  that  to  require  the 
defendant  construction  company  to  issue  to 
blm  the  shares  of  stock  which  he  demands 
would  be  a  vain  and  useless  proceeding,  for 
it  would  amount  to  an,  order  that  it  Issue  to 
him  a  contract  obligating  itself,  and  its  suc- 
cessor, to  do  the  impossible,  viz.  supply  him 
with  water  which  has  heretofore  been  ded- 
icated, and  become  appurtenant  to  the  lands 
of  others. 

For  the  foregoing  reasons  I  concur  in  the 
conclusion  that  the  relief  prayed  for  should 
be  denied.  I  am  not  in  accord  with  that 
portion  of  the  opinion  which  Is  to  the  effect 
that  the  state,  in  dealing  with  a  Carey  Act 
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project,  does  so  In  Its  capacity  as  a  private 
owner.  As  I  understand  the  Carey  Act  its 
purpose  is  to  procure  the  reclamation,  settle- 
ment, and  cultivation  of  desert  lands,  and, 
with  that  ead  in  Tlew,  it  provides  that  such 
lands  may  be  patented  to  the  state  wherein 
they  are  located  with  the  ultimate  object 
that  they  find  their  way  Into  the  hands  of 
settlers.  If  this  is  a  correct  Interpretation 
of  the  law  the  state  takes  title  by  virtue  of  Its 
sovereignty,  not  as  an  owner,  bat  In  trust  for 
the  use  and  benefit  of  the  settler.  Entertain- 
ing these  views,  I  cannot  agree  that  the 
doctrine  of  estoppel  has  any  application  here. 
I  am  unable  to  concur  in  the  portion  of  the 
opinion  which  is  to  the  effect  that  the  ap- 
proval by  the  Secretary  of  the  Interior  of  the 
plan  for  reclamation  of  the  land  embraced 
within  this  project,  and  his  finding  that  the 
water  supply  was  adequate  before  the  con- 
tract for  construction  was  entered  into,  is 
conclusive  upon  the  United  States.  This  Is 
a  question  which  must  address  itself  to  the 
officials  of  the  Department  of  the  Interior, 
and,  possibly,  to  the  federal  courts,  but  Is 
one  not  within  our  Jurisdiction  to  decide. 

On  Rehearing. 

RICE,  J.  A  rehearing  was  granted  In  this 
case,  and  the  matters  Involved  therein  have 
been  re-eiuunined.  This  Is  an  original  ap- 
plication In  this  court  for  a  writ  of  mandate 
to  compel  the  Twin  £'^lB-8almon  River  Laud 
ft  Water  Company  and  the  Salmon  River 
Canal  Company  to  issue  shares  of  water  stock 
to  plaintiff  Robert  Rayl  for  water  to  be  used 
In  the  Irrigation  of  state  school  lands  pur- 
diased  by  said  Rayl  in  accordance  with  the 
terms  of  a  certain  contract  entered  into  be- 
tween the  defendants  and  the  state  of  Idaho. 

[21,  22]  Upon  the  argument  on  rehearing  of 
the  case  It  was  admitted  by  counsel  for  the 
state  that  the  state  by  its  contracts  had 
not  reserved  any  preference  rights  for  Its 
lands,  and  that  purchasers  of  state  land  oc- 
cupied no  better  position  by  reason  of  having 
purchased  such  land  than  any  other  person 
making  application  to  purchase  water  rights 
from  the  defendants,  except  that  the  state's 
contract  with  the  constructi(m  company  was 
prior  in  time  to  any  contract  between  the 
construction  company  and  a  settler.  It  was 
also  admitted  that  the  available  water  supply 
Is  not  eulBcient  to  properly  irrigate  the  lands 
for  which  contracts  are  already  outstanding, 
•rhe  plaintiffs  contend,  however,  that  accord- 
ing to  the  terms  of  the  contract  the  water 
supply  becomes  immaterial ;  that  the  plaintiff 
Robert  Rayl  as  a  purchaser  of  state  lands 
under  said  contract  is  entitled  to  a  "propor- 
tionate Interest  In  said  canal  add  irrigation 
works,  together  with  all  rights  and  franchises 
therein,  based  on  the  number  of  shares&nally 
sold  in  said  canaL" 

The  provisions  of  the  various  contracts 
involved  in  the  consideration  of  this  appli- 
cation are  very  fully  set  out  In  the  opinion 


of  Chief  Justice  SULLIVAN,  and  It  wlU  be 
unnecessary  to  repeat  them  here.  It  would 
probably  be  sufficient  to  state  that  the  con- 
tract between  the  state  of  Idaho  and  the 
defendant  construction  Mmpany  was  entered 
into  under  a  mntnal  mistake  of  existing  con- 
ditions, and  upon  the  assumption  that  certain 
facts  with  reference  to  the  water  supply  ex- 
isted, which  as  a  matter  of  fact  do  not  exist. 
Under  sudi  conditions  the  court  will  not 
by  its  writ  In  effect  decree  specific  perform- 
ance of  a  contract  wUcb  neither  party  there- 
to contemplated  whm  the  agreement  was 
executed.  However,  the  settlers  who  had 
pnrchased  water  rights  from  the  cwistmctltm 
company  are  oititled  to  consideration  In 
this  matter  upon  their  petition  In  Interven- 
tion. The  contract  between  the  state  of 
Idaho  and  the  construction  company  not 
only  provided .  that  the  settlers  should  be 
entitled  to  receive  their  proportionate  Inter- 
est In  the  canal  and  irrigation  works,  to- 
gether with  all  rights  and  franchises  therein 
based  on  the  number  of  shares  finally  sold 
in  said  canal,  but  also  that  each  share  should 
represent  a  carrying  capacity  in  said  canal 
sufficient  to  deliver  one-hundredth  of  a  cubic 
foot  of  water  per  acre  per  second  of  time. 
Said  contract  also  provided.  In  the  tenth  para- 
graph thereof,  that  the  certificate  of  shares  of 
stock  In  the  Salmon  River  Canal  Company, 
Limited,  should  be  made  to  Indicate  and  de- 
fine the  interests  thereby  represented  In  the 
said  system,  to  wit:  A  water  right  of  one- 
hundredth  of  a  cubic  foot  per  second  for 
each  acre  of  land  irrigated  as  provided  In 
paragraphs  IV  and  VIII  of  the  contract  and  a 
proportionate  Interest  In  the  said  canal  and 
irrigation  works  based  upon  the  number 
of  shares  ultimately  sold  therein. 

The  contract  between  the  construction  com- 
pany and  the  settlers  on  the  project  In  effect 
provided  that  the  owner  of  a  certificate  of 
stock  should  be  entitled  to  receive  one- 
hundredth  of  a  cubic  foot  of  water  per  acre 
per  second  of  time  upon  the  land  described  In 
the  certificate.  In  accordance  with  the  terms 
of  the  contract  -between  the  state  of  Idaho 
and  the  defendant  construction  company,  and 
that  the  certificate  should  also  entitle  the 
owner  to  his  proportionate  Interest  In  the 
dam,  canal,  water  rights,  and  other  righta 
and  franchises  of  the  Twin  Falls-Salmon 
River  Land  &  Water  Conqpany  based  upon 
the  number  of  shares  finally  sold  in  accord- 
ance with  the  said  contract  between  the  said 
company  and  the  state  of  Idaho.  It  would 
be  an  unwarranted  construction  to  hold  that 
by  reference  to  the  contract  between  the 
state  and  the  construction  company  all  that 
was  intended  was  to  state  that  the  owner  of 
the  certificate  of  stock  in  the  Salmon  River 
Canal  Company,  Limited,  should  be  entitled 
only  to  his  proportionate  interest  in  the  can- 
als, water  rights,  etc,  of  the  company  based 
upon  the  number  of  shares  finally  sold  to  set- 
tlers.   If  carried  to  its  ultimate  conclusion. 
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by  SD<^  constnictlon  the  settler  might  be  de- 
prived of  any  water  right  whatever. 

It  should  he  noted  that  the  provisions  of 
the  statutes  of  the  state  are  expressly  re- 
ferred to  and  made  a  part  of  the  contract  be- 
tween the  construction  company  and  the  set- 
tler. By  section  3283,  Rev.  Oodee,  it  Is  pro- 
vided that  no  person  entitled  to  the  use  of 
water  from  any  ditch  or  canal  must,  nnder 
any  circumstances,  use  more  water  than 
good  husbandry  requires  for  the  crop  or 
crops  that  he  cultivate*  By  reading  this 
law  Into  the  contracts.  It  would  follow  that 
the  settler  is  entitled  to  receive  the  amount  of 
water  specified  in  his  contract  to  the  extent 
necessary  to  Irrigate  the  crop  or  crops  which 
be  cultivates  In  accordance  with  the  usages 
of  good  husbandry.  He  would  not  be  en- 
titled  to  receive  a  greater  amount  than  Is 
necessary  to  Irrigate  his  crops,  nor  In  any 
event  a  greater  amount  than  that  specified  In 
the  contract 

It  being  conceded  that  the  actual  water 
supply  Is  wholly  InsufBclent  to  furnish  the 
settlers  with  the  amount  of  water  to  which 
they  are  entitled  nnder  their  contracts,  it 
necessarily  follows  that  the  plaintiff  Robert 
Rayi  could  not  possibly  obtain  what  his  con- 
tract would  entitle  him  to  receive.  More- 
over, If  a  writ  should  issue  Its  effect  would 
be  to  defeat  the  Interveners  to  a  stlU  further 
extent  In  obtaining  the  rights  to  which  they 
are  entitled  under  their  contracts.  It  can- 
not be  held  that  the  defendants  owe  a  duty  to 
the  state  of  Idaho  to  make  the  contract 
prayed  for  In  the  i>etltion. 

[23,24]  Upon  consideration  of  the  case  on 
r^earlng  this  court  Is  of  the  opinion  that 
the  state  In  dealing  with  a  Carey  Act  proj- 
ect acta  by  virtue  of  Its  sovereignty  and  not 
In  the  capacity  of  a  private  owner,  and  that 
the  doctrine  of  estoppel  cannot  be  Invoked 
against  a  sovereign  state. 

With  reference  to  the  question  of  the  final- 
ity of  the  action  of  the  state  and  the  Depart- 
ment of  the  Interior  In  determining  that 
Bufficlent  water  supply  existed  and  Its  bear- 
ing upon  the  right  of  the  state  to  receive  pat- 
ents for  the  public  land  segregated  from  the 
public  dcxnaln  ujpon  the  application  of  the 
state.  It  should  be  noted  that  since  the  argu- 
ment upon  rehearing  was  had,  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  has 
rendered  Its  opinion  in  the  case  of  Twin 
Falls-Salmon  River  Lend  &  Water  Co.  et  aL 
V.  A.  B.  Caldwell  et  aL,  242  Fed.  177,  — 
C.  &  A.  — ,  upon  appeal  from  the  United 
States  District  Court  for  Idaho,  In  which  It 
held  that  the  action  of  the  Secretary  of  the 
Interior  in  approving  the  proposed  plan  for 
the  irrigation  of  public  lands  applied  for  by 
the  state,  and  In  making  an  oMer  segregat- 
ing those  lands  from  the  public  domain,  was 
not  a  conduslve  determination  against  the 
United  States  that  the  state  of  Idaho  was 
oitltled  to  a  patent  therefor  for  the  benefit 


of  the  settlers.  Although  this  question  was 
IH-esented  upon  the  argtuuent,  it  is  not  in- 
volved In  the  matter  before  the  court. 

The  alternative  writ  will  be  quashed,  and 
the  i>eremptory  writ  denied.  Costs  awarded 
to  defendants. 

BUDGE,  O.  J.,  and  MORGAN,  J.,  ooncnr. 


(101  KSD.  3S2) 
UNION  OBNT.  UFE  INS.  CO.  t.  HARNEY. 
(No.  20959.) 

(Supreme  Court  of  Eansag,    July  7,  1917.) 

(Sytlabui  by  *^  Court.) 

1.  MoBTOAGES  ®=5422— Saue  under  Foreclo- 
sure—Location OF  Land— Validity. 

A  sale  under  mortgage  foreclosure  of  two 
separate  tracts  of  land  in  each  of  two  counties 
was  made  aod  confirmed.  That  part  of  such 
sale  proceedings  relating  to  the  lands  in  the 
county  other  than  where  the  action  wag  brought 
was  void  and  con  Id  be  set  aside  at  an;  time. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {|  1254-1261.] 

2.  Mortoaoes  d=»529(9)— Foreclosure— Salb 
AND  Conveyance— Sbttinq  Abide. 

It  was  not  error  to  refuse  to  set  aside  such 
judgment,  order,  sale,  and  confirmation,  on  the 
defendant's  motion  filed  some  16  months  after 
such  confirmation,  and  several  weeks  after  the 
plaintiff  had  meved  to  set  aside  the  proceedings 
as  to  the  land  in  the  other  county  and  issue  an 
order  of  sale  to  the  sheriff  thereof.  Nor  was  it 
error  to  deny  the  defendant's  motion  to  set  aside 
such  last-mentioned  order  of  sale. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1642.] 

3.  MORTSAOES  ®=>580  —  FOBECLOSUBB  —  MO- 
TION TO  Retax  Costs. 

Needless  costs  made  by  irregularities  in  sudi 
proceedings  can  be  adjusted  on  a  motion  to  re- 
tax. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  1667-1668.] 

4.  Mortoaoes     9=>605(1) — Fobeclosubb— Af- 

PRAIBEMENT. 

In  a  mortgage  foreclosure  gale,  an  appraise- 
ment is  not  required. 

P^d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1501.] 

6.  Mortoaoes  €=3>510(1)— Fobeclosubjc  Saia 

— PoarriNG  of  Notices. 
Tt  is  not  necessary  in  such  sale  to  post  no- 
tices thereof  in  a  county  where  a  newspaper  is 
regularly  published. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1612.] 

Appeal  from  District  Court,  Chautauqua 
County. 

Motion  by  the  Union  Central  Life  Insur- 
ance Company  to  set  aside  an  order  of  sale 
in  a  mortgage  foreclosure  proceeding,  and 
for  an  order  of  sale  of  lands  In  another  oonn- 
ty  was  granted  without  notice  to  defendant, 
W.  R.  Harney,  whereupon  he  filed  a  motion 
to  ^t  aside  the  judgment  of  foreclosure  and 
the  order  and  confirmation  of  sale,  and  a 
motion  to  set  aside  a  judgment  and  sale 
of  land  In  such  other  county.  Defendant's 
motions  overruled,  and  he  appeals.    Affirmed. 
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Chester  Stevens,  of  Independence,  for  ap- 
pellant. J.  A.  Ferrell,  of  Sedan,  for  appel- 
lee. 

WEST,  J.  [1,3]  The  mortgage  foreclosed 
In  this  action  covered  two  separate  tracts  of 
land  In  Chautauqua  county,  where  the  suit 
was  brought,  and  t^lso  two  separate  tracts 
In  Elk  county.  June  4,  1014,  the  court  ren- 
dered Judgment  and  directed  the  sheriff  of 
Chautaiiqua  county  to  sell  all  of  the  lands, 
which  order  he  obeyed.  The  Chautauqua 
lands  sold  for  $3,312^25,  and  those  In  Elk 
county  for  $1,419.46;  the  plaintiff  being  the 
purchaser.  September  1,  1914,  the  sale  was 
confirmed.  December  16,  191S,  the  plaintiff 
filed  its  motion  to  set  aside  the  order  of 
sale,  the  sale  and  confirmation  so  far  as 
they  related  to  the  lands  In  Mk  county,  and 
for  an  order  of  sale  of  the  Elk  county  lands 
to  the  sheriff  of  that  county.  This  motion 
was  granted  a  few  days  later;  the  record 
showing  no  notice  to  or  appearance  by  the 
defendant  January  16,  1916,  the  defendant 
filed  a  motion  to  set  aside  the  judgement  of 
June  4,  1914,  the  order  of  sale,  and  the  sale 
of  July  20,  1914,  and  the  confirmations  there- 
of on  the  grounds  that  they  were  void  be- 
cause the  judgment  directed  the  property  to 
be  sold  en  masse  by  reason  of.  wMch  it  did 
not  bring  a  fair  price,  that  it  did  not  direct 
an  appraisement,  t^at  the  lands  were  sold  for 
less  than  two-thirds  of  what  their  appraised 
value  would  have  been,  that  the  sheriff  re- 
turned his  fees,  charges,  and  commissions 
in  a  lump  sum,  and  did  not  post  notices  of 
the  sale  at  five  public  places  in  either  coun- 
ty. This  motion  was  overruled  February 
2,  1916.  January  15,  1916,  an  order  of  sale 
was  issued  to  the  sheriff  of  Elk  county  to 
sell  the  lands  there  situated,  and  on  Feb- 
ruary 21,  1916.  upon  a  notice  in  a  newspaper 
th^  were  sold,  the  sheriff  returning  his 
fees  and  costs  at  $17.55.  AprU  3,  1916,  the 
defendant  filed  another  motion  to  set  aside 
the  judgment  and  the  order  of  sale  and  sale 
of  the  Elk  county  land  setting  up,  among  oth- 
ers, the  ground  that  the  purchase  under 
the  first  sale  had  satisfied  the  Judgment  and 
costs.  This  motion  was  overruled  April  7, 
1916.  AprU  19,  1916,  the  sale  of  the  Elk 
county  lands  was  confirmed.  The  defend- 
ant appeals  and  claims  that  the  first  sale 
was  void  because  covering  the  lands  in  the 
two  counties,  that  after  the  close  of  the  term 
at  which  it  was  confirmed  the  court  was 
without  Jurisdiction  to  modify  the  first  Judg- 
ment, and  that  the  new  order  of  sale  was 
likewise  void  for  the  same  reason.  Also  that 
the  court  erred  in  refusing  to  set  aside  the 
new  order  of  sale  and  the  sale  thereunder. 
Lack  of  appraisement  and  failure  to  post 
notices  in  five  public  places  are  also  ur^ed 
as  invalidating  the  first  as  well  as  the  sec- 
ond sale.  Of  course  there  were  great  ir- 
regularities in  the  proceedings,  and  the  de- 
fendant should  not  be  taxed  with  the  need- 


less costs  thereby  made ;  but  this  matter  can 
be  fully  and  properly  adjusted  on  a  motion 
to  retaz  costs,  if  necessary,  although  from 
a  statement  in  the  plaintiff's  brief  it  would 
seem  that  this  item  has  been  settled. 

Authorities  are  cited  in  sui^port  of  the 
voidability  of  a  Judgment  of  foreclosure  re- 
quiring the  sale  of  separate  tracts  of  land. 
But  none  is  pointed  out  which  hold  that 
such  a  Judgment  order  and  sale  are  void, 
especially  after  confirmation.  Beyond  ques- 
tlota,  however,  that  part  of  the  judgment 
order  and  sale  confined  to  the  Elk  county 
lands  was  void  and  not  merely  voidable. 
Hence  this  part  of  the  Judgment  could,  under 
the  familiar  rule  as  to  void  Judgments,  be 
set  aside  at  any  time.  Challis  v.  Headley,  9 
£:an.  *684;  Gille  v.  Emmons,  58  Kan.  118, 
48  Paa  669,  62  Am.  St.  Rep.  609. 

[4]  Since  the  decision  In  Armstead  v.  Jones, 
71  Kan.  142,  80  Pac.  56,  the  rule  has  been 
settled  that  in  a  mortgage  foreclosure  sale 
an  appraisement  is  not  necessary.  Counsel 
call  attention  to  certain  sections  of  the  stat- 
ute not  repealed  by  the  adoption  of  the 
present  Civil  Code,  but  these  can  be  har- 
monized with  the  view  and  application  adopt- 
ed in  the  Armstead  Case.  See  Norton  v. 
Reardon,  67  Kan.  302,  72  Pac.  861,  100  Am. 
St.  Rep.  459;  Fraser  v.  Seeley,  71  Kan.  169, 
79  Pac.  1081. 

[B]  Since  McCurdy  v.  Baker,  11  Kan.  Ill, 
the  necessity  of  posting  notices  in  five  pub- 
lic places  in  counties  where  newspapers  are 
regularly  published  has  not  been  deemed  es- 
sential. The  doctrine  of  that  case  must  be 
deemed  controlling. 

The  Judgment  is  afllrmed.  All  the  Justices 
concurring. 

(101  Kan.  346) 

LEAVENWORTH  CITY  &   FT.  LEAVEN- 
WORTH WATER  CO.  V.  CITY  OF 
LEAVENWORTH.  (No.  20956.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Syllahui  ill  th«  Court.i 

Watebb  and  Waisb  Cottbsbs  «=>203(6)— Ac- 
tion roB  Watib  Fubmishied  —  Chabqes  — 

DEFBNNt. 

In  an  action  against  a  city  for  the  services 
of  a  utility  which  la  under  the  control  of  the 
state  public  utilitieg  commission,  charges  being 
made  at  the  rate  fixed  by  that  body,  no  defense 
or  partial  defense  is  established  by  evidence  that 
a  lower  rate  had  been  agreed  upon  between  the 
parties,  and  that  the  plaintiff  had  served  other 
persons  at  a  lower  rate  and  had  in  various  ways 
violated  city  ordinances  and  rules  of  the  utilities 
commission. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  C^nt.  Dig.  S  292.] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  the  Leavenworth  City  &  Ft, 
Leavenworth  Water  Company  against  the 
City  of  Leavenworth.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 
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C  p.  Rutherford,  ot  Leavenworth,  for 
appellant.  A.  E.  Dempsey,  of  Leavenworth, 
tor  appellee. 

MASON,  J.  a%l8  la  an  appeal  from  a 
judgment  rendered  against  the  city  of  lieav- 
enwortb  <wl  account  of  water  furnished  to  It 
by  the  Leavenworth  City  &  Ft  Leavenworth 
Water  Company,  which  Is  under  the  ccntrol 
of  the  state  public  utilities  commission.  No 
controversy  exists  as  to  the  quantity  of  wa- 
ter famished,  and  the  diarge  was  made  at 
a  rate  fixed  by  the  utilities  commission. 
The  defendant  ctmiplains  because  of  the  re- 
fusal at  the  court  to  permit  it  to  intsoduce 
evldoice  to  show  these  facts:  The  plaintiff, 
during  the  period  covered  by  the  account 
sued  upon,  had  sold  water  to  the  federal 
government,  for  use  on  the  military  reserva- 
tion, at  a  less  rate  than  that  charged  the 
city,  and  at  a  less  rate  than  that  fixed  by 
the  utilities  commission.  An  understanding 
and  oral  agreement  had  been  entered  late 
between  the  dty  commissioners  and  the 
plaintiff,  for  the  charging  of  a  less  rate  than 
that  fixed  by  the  utlUtiea  commission.  The 
plaintiff  had  violated  its  obligations  to  the  de- 
f^idant  by  refusing  to  sell  water  to  persons 
except  upon  their  compliance  with  unreason- 
able conditions,  by  refusing  to  make  exten- 
sions required  under  rules  of  the  utilities 
commission,  and  by  refusing  compliance  with 
ordinances  of  the  dty.  We  approve  the  rul- 
ing of  the  trial  court  in  rejecting  this  evl- 
d^ce.  So  long  as  the  rate  fixed  by  the  utili- 
ties commission  remained  unaltered  by  that 
body,  it  was  not  subject  to  diange  by  agree- 
ment of  the  parties,  and  the  water  company 
'  was  entitled  to  collect  payment  on  that  basis. 
Whatever  remedies  may  have  been  open  to 
the  dty  for  the  company's  misconduct,  the 
refusal  to  make  payment  for  the  water  It 
had  used,  at  the  legally  established  rate,  was 
not  among  them. 

The  Judgment  is  afiirmed.  All  the  Justices 
concurring. 


(101  Kan.  2S4) 

BAINS  et  al.  v.  WEILER  et  al.    (No.  20S78.) 
(Supreme  (Xiurt  of  Kansas.     July  7,  1917.) 

(SyllahtiB  ly  the  Court.) 

1.  Contracts  «=>4— VAunrrr. 

Parties  may  be  as  firmly  bound  by  implied 
contracts  as  by  those  expressed  in  words,  oral  or 
written;  they  may  arrive  at  agreements  by  acts 
and  conduct  which  evince  a  mutual  intention  to 
contract  and  from  which  the  law  implies  a  con- 
tract. 

[Ed.   Note. — For  other  cases,   see  Contracts, 
Cent  Dig.  H  4-6.] 

2.  Pabtnebshif     «=>83— Pabtrkbs— Compbk- 

SATION. 

The  general  mle  is  that,  in  the  absence  of 
an  agreement,  one  partner  is  not  entitled  to  com- 
pensation for  his  services  while  employed  in  the 
partnership  business,  but  where  one  partner  is 
intrusted  with  the  management  of  the  partner- 
ship business,  and  at  the  instance  of  his  co- 
partners devotes  his  whole  time  and  attention  to 


it  while  the  copartners  are  attending  to  their 
individual  business,  the  case  is  taken  out  of  the 
general  rule,  and  from  the  acts  and  conduct  ot 
the  parties  the  law  implies  an  agreement  to  pay 
the  active  managing  partner  compensation  for 
his  exceptional  services. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  131.] 

3.  Customs  Ann  UeAOES  «=»18— Plbadiho— 
Necessitt. 

Ordinarily,  where  a  party  relies  upon  a  cus- 
tom or  usage,  it  should  be  specially  pleaded,  but 
in  an  action  for  a  partnership  accounting  em- 
bracing many  items,  where  the  defendanto  an- 
swered with  a  general  denial  and  did  not  chal- 
lenge any  item  because  of  the  absence  of  author- 
ity or  an  agreement  to  charge  the  firm  with  the 
item,  the  admission  of  evidence  of  a  uniform, 
reasonable,  and  well-settled  custom  with  respect 
to  the  item  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  (3ent  Dig.  f  40.] 

4.  Trial  ®=>S&(2)  —  Evidence  —  Obdeb  or 
Pboof. 

The  order  in  which  proof  is  received  is  large- 
ly within  the  discretion  of  the  trial  court,  and  is 
not  a  matter  of  much  consequence  where  tha 
case  is  tried  by  the  court  without  a  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SJ  139,  140.] 

5.  PARTNEBsniP  €=»131— Attthoritt  of  Pabt- 

NER— BOBBOWING    OF   MoNET. 

A  manager  of  a  partnership  bnsiness  acting 
in  good  faith  may  borrow  money  necessary  tqt 
the  conduct  of  the  business  instead  of  making  an 
assessment  upon  the  partners  to  obtain  the  nec- 
essary money. 

6.  Mines  and  Minerals  «=999(3)— Managing 
Partner— AUTHOBITT  OF. 

Likewise  such  partner  in  carrying  on  a  min- 
ing enterprise  may  extend  the  operations  of  the. 
firm  to  land  in  proximity  to  that  previously 
mined,  and  the  partnership  will  be  bound  by  the 
operation  if  there  is  an  absence  of  fraud  or  bad 
faith. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Ont.  Dig.  i  224.] 

Appeal  from  District  Court,  CSierokee 
County. 

Action  by  George  Rains  and  others  against 
Herman  WeUer  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  api)eal.  Af- 
firmed. 

Edward  E.  Sapp  and  S.  O.  Westcott,  both 
of  Galena,  for  appellants.  E.  B.  Morgan,  of 
Galena,  and  Don  H.  Elleman,  of  Columbuq, 
for  appellees. 

JOHNSTON,  G.  J.  This  was  an  action  by 
George  Rains,  Oiarles  Moore,  and  Don  H. 
Elleman,  as  administrator  of  the  estate  of 
Charles  Rains,  deceased,  against  Herman 
Weiler,  Charles  Sheets,  and  Fred  Gerster  to 
obtain  a  partnership  accounting.  Findings  of 
fact  and  conclusions  of  law  were  made  by  a 
referee  upon  whose  report  the  court  render- 
ed Judgment  against  the  defendants  la  favor 
of  plaintiff  George  Rains.    Weller  appeals. 

The  partnership  was  known  as  Rains, 
Moore  &  Co.  and  for  a  little  over  a  year  and 
a  half  operated  a  mine  called  the  Red  Lion 
mine  in  Joplln,  Mo.  George  and  Charles 
Rains  each  bad  a  three-twentieths  interest 
in  the  partnership,'  Moore  four-tenths,  and 
the   defendants  each   one-tenth.     The   Red 
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Lion  Mill  was  destroyed  by  fire,  and  thereaft- 
er no  mining  operations  were  carried  on  by 
the  firm.  At  tile  end  of  the  partnership  busi- 
ness there  was  a  deficit,  of  which  each  of  the 
plaintiffs  paid  his  share  in  proportion  to  his 
interest,  leaving  a  balance  which  was  met 
by  George  Raiiis,  and  the  recovery  of  which 
is  sought  from  the  defendants.  There  is  a 
dispute  as  to  the  amount  due  from  the  de- 
fendants on  the  ground  that  some  of  the 
Items  for  which  Rains  claims  credit  were  not 
properly  chargeable  against  the  partnership. 
The  management  of  the  enterprise  was  left 
to  George  Rains,  Moore  kept  the  books  of  the 
company,  and  Sheets  worked  as  a  laborer  in 
the  mina  The  business  was  financed  by 
Rains  and  Moore,  whOL  also  borrowed  money 
at  the  bank  upcm  their  own  notes  when  the 
partnership  was  in  need  of  further  funds. 
The  other  members  contributed  neither  time 
nor  money  for  the  benefit  of  the  partnership, 
bat  did  accept  profits  arising  from  the  con- 
duct of  the  enterprise.  During  the  continu- 
ance of  the  business  dividends  in  the  snm  of 
$6,500  were  paid  to  the  partners. 

Among  the  items  disputed  by  the  defend- 
ants were  the  sum  of  $2,125  paid  out  as  sal- 
ary to  Rains  as  manager,  $510  paid  to  Moore 
as  bookkeeper,  and  $1,521  paid  to  Sheets  in 
wages  for  ordinary  labor.  While  there  was 
testimony  tliat  Rains  told  Weiler  that  be 
would  charge  the  firm  $25  per  week  for  his 
services  as  manager,  the  referee  found  that 
what  was  said  did  not  amount  to  an  express 
agreement,  but  that  the  evidence  did  show 
an  implied  agreement  to  pay  him  the  reason- 
able value  of  his  services.  Testimony  was 
introduced  over  the  objection  of  the  defend- 
ants to  the  effect  that  there  was  a  custom 
among  miners  in  that  district  that,  where 
some  of  the  partners  In  a  project  of  this  char- 
acter devote  their  time  and  effort  to  the  con- 
duct of  the  business  while  others  take  no 
part  in  it,  the  ones  performing  the  services 
are  to  be  paid  therefor. 

Another  item  complained  of  was  the  ex- 
penditure of  $136.40  by  Rains  in  prospecting 
the  Ward  mine,  which  was  located  near  the 
Red  Lion.  After  the  Red  Lion  mill  was  burn- 
ed and  was  not  rebuilt,  the  chance  to  work 
the  Ward  mine  was  offered  to  Rains.  Think- 
ing that  he  might  thereby  make  a  profit  for 
the  partnership.  Rains  undertook  to  operate 
this  mine,  but  after  testing  it  for  a  few  days 
he  abandoned  the  scheme,  seeing  that  it 
would  not  pay.  Out  of  this  venture  $46.64 
was  realized,  making  a  net  loss  of  $88.86. 

The  items  mentioned  were  all  held  by  the 
court  to  be  properly  chargeable  to  the  part- 
nership. 

(1, 2]  The  principal  controversy  on  this  ap- 
peal arises  over  the  allowance  of  compensa- 
tion to  the  partners  Rains,  Moore,  and  Sheets 
for  their  services  rendered  in  the  partnership 
business.  Defendant  contends  that  these 
partners  were  not  entitled  to  compensation 
from  other  members  of  the  firm,  because 
there  was  no  special  agreement  to  that  effect. 


The  general  rule  la  that.  In  the  absence  of  an 
agreement,  a  partner  is  not  entitled  to  com- 
pensation for  his  services  while  employed  in 
the  partnership  business.  If  there  is  no 
agreement  to  the  contrary,  it  is  the  dnty  of 
each  partner  to  contritnite  his  time,  skill,  and 
ability  so  far  as  the  same  Is  reasonably  nee- 
eesary  to  the  conduct  of  tiie  bosiness  without 
other  compensation  than  a  share  of  the 
proflta  Insley  y.  Shire,  64  Kan.  783,  39  Pac. 
713,  45  Am.  St  Rep.  308;  Painter  v.  Hlnes. 
86  Kan.  832,  122  Paa  1036.  This  role  was 
recognized  by  the  referee  and  the  trial  court; 
but  it  was  held  that  the  acta  and  the  con- 
duct of  the  partners  and  the  circumstances 
surrounding  them  implied  an  agreement  that 
compensation  was  to  be  paid.  In  his  well- 
reasoned  opinion  the  referee  states  that  such 
a  contract  may  be  express  or  it  may  be  im- 
plied from  the  conduct  of  the  parties  and 
the  drcamstances  of  the  particular  partner- 
ship, and  he  found  that: 

"The  evidence  conclusively  shows  that  it  was 
the  understanding  between  aU  the  partners  that 
Mr.  Rains  was  to  be  the  maoa&er  of  the  Red 
Lion  Mining  Company ;  *  *  *  that  he  was  to 
be  the  responsible  partner,  and  there  was  no  ex- 
pectation that  the  other  partners  would  devote 
their  time  to  the  bosiness." 

Apart  from  this  consideration,  It  was  found 
from  the  evidence  that  there  was  a  custom 
or  usage  in  that  mining  district  to  pay  for 
the  services  of  the  managing  partner,  and  it 
follows  that  such  usage  entered  into  and  be- 
came a  part  of  the  partnership  agreement. 
Defendant  appears  to  contend  that  a  partner 
is  not  entitled  to  compensation  for  services 
rendered  unless  there  is  an  express  agree- 
ment to  that  effect,  and  there  are  authorities 
that  go  to  that  extent  Note,  17  L.  B.  A.  (N. 
S.)  384.  Parties  may  be  as  firmly  bound  by 
implied  contracts  as  by  those  expressed  in 
formal  language.  In  some  cases  parties  ar- 
rive at  agreements  by  words,  either  oral  or 
written;  and  in  other  cases  they  arrive  at  an  . 
agreement  by  acts  and  conduct  showing  a  mu- 
tual intention  to  contract  and  from  whlclx 
the  law  implies  a  contract    6  R.  C.  L.  587. 

In  1  AddUon  on  Contracts  (8th  Ed.)  p.  54, 
it  U  said: 

"The  intention  of  the  parties  to  any  particular 
transaction  may,  however,  be  gathered  from 
their  acts  and  deeds,  in  connection  with  the 
surrounding  circumstances,  as  weU  as  from  their 
words;  and  the  law  therefore  implies,  from  the 
silent  language  of  men's  conduct  and  actions, 
contracts  and  promises  as  forcible  and  binding 
as  those  that  are  made,  by  express  words  or 
through  the  medium  of  written  memorials." 

A  case  closely  in  p<dnt  with  this  one  la 
Emerson  v.  Durand,  Ex'r,  etc.,  and  Others, 
64  Wis.  Ill,  24  N.  W.  129,  54  Am.  Rep.  583. 
There  two  persons  engaged  In  the  business 
of  manufacturing  linseed  oil,  but  they  made 
no  express  agreement  relating  to  the  manage- 
ment and  control  of  the  business,  h'rom.  the 
beginning  Bmerson  bad  the  control  and  man- 
agement of  the  business  in  every  detail.  He 
superintended  the  construction  of  the  mUl  and 
the  purchasing  of  machlneiy,  and  also  so- 
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perlntended  the  making  of  additions  and  Im- 
pityrements.  During  the  ten  years  that  the 
business  was  cooducted  EJmerson  gave  his 
entire  time  and  attention  to  the  business, 
while  Dnrand  occasionally  visited  the  mill 
and  made  some  suggestions  as  to  the  work, 
but  was  Occupying  a  responsible  position  in 
another  dty  where  he  spent  most  of  his  dme. 
The  labor  and  care  of  operating  the  mill 
were  performed  by  Emerson.  He  hired  men 
and  paid  them,  bought  flaxseed,  and  looked 
after  the  sale  of  the  products  of  the  mill  as 
well  as  the  finances  of  the  business.  The 
role  that  one  partner  cannot  ordinarily 
diarge  another  partner  for  his  services  ren- 
dered in  the  partnership  business  unless  there 
Is  an  agreement  to  that  efTect  was  duly  recog- 
nized, but  the  court  stated  tiiat: 

"It  has  its  exceptions,  fonnded  in  wisdom  and 
experience.  Where  it  can  be  fairly  and  justly 
implied  tima  the  course  of  dealing  betveen  the 
partners,  or  from  circumstancea  of  equivalent 
force,  that  one  partner  is  to  be  compensated  for 
his  aerrices,  his  claim  will  be  sustained."  64 
WisL  p.  118,  21  N.  W.  130,  64  Am.  Rep.  693. 

Applying  that  doctrine  to  the  fticts  of  the 
case,  the  court  remarked: 

"When  these  facts,  and  others  of  a  like  tend- 
euCT,  are  considered,  they  afford,  to  our  minds, 
■affident  ground  for  implying  a  contract  to  com- 
pensate the  plaintiff  for  his  serrices  in  the  man- 
agement of  the  business.  It  is  unreasonable  to 
■nppoee  the  parties  intended  or  understood  that 
the  plaintiff  would  give  his  entire  time,  atten- 
tion, skill,  and  ability  to  the  promotion  of  the 
common  enterprise,  while  Mr.  Durand,  working 
for  an  insurance  company  on  a  large  salary, 
should  really  contribute  neither  time  nor  at- 
tention nor  labor,  and  that  both  should  stand 
upon  the  same  ground  as  to  profits,  and  the 
plaintiff  be  paid  nothing  for  his  services.  But, 
without  dwelling  longer  upon  the  evidence  bear- 
ing upon  this  point,  we  conclude  by  saying  that 
a  contract  to  pay  for  services  rendered  may  be 
as  fkirly  and  incontrovertibly  established  by  the 
acts  and  conduct  of  the  parties,  in  connection 
with  surrounding  circumstances,  as  by  words. 
Such  a  contract,  we  think,  may  reasonably  be 
uapUed  in  this  case."  64  Wis.  120,  121,  24  N. 
W.  128,  132  (64  Am.  Rep.  693). 

So  here  the  plaintiff  was  an  active  partner 
who  organized  the  business  and  advanced 
money  to  start  It  He  was  made  general 
manager  and  gave  his  entire  time  to  the  man- 
ageoaent  of  the  business.  During  the  con- 
tlauance  of  the  business  the  plaintiff  perform- 
ed this  unusual  service,  while  the  defendant 
was  engaged  in  another  line  of  business  and 
gave  no  time  to  the  partnership  businefls. 
There  was  testimony  of  statements  by  de- 
fendant that  he  had  left  the  management  of 
the  business  to  the  plaintiff  and  that  what- 
ever plaintiff  did  was  satisfactory  to  him.  A 
case  where  an  active  and  managing  partner 
devotes  his  whole  time  and  attention  to  a 
partnership  business  at  the  instance  of  other 
partners  who  are  attending  to  their  individu- 
al bosiness  and  giving  no  time  or  attention 
to  the  bosinesB  of  the  firm  presents  unusual 
omdltlona  which  take  the  case  out  of  the 
general  rule  as  to  compensation  and  warrants 
the  implication  of  an  agreement  to  pay  com- 
pensation.     Lewis    V.    Moffett,    11   111.    392; 


lievi  V.  Karrlck,  18  Iowa,  844;  Morris  r. 
Grifnn,  83  Iowa,  327,  49  N.  W.  846;  Hoag  v. 
Alderman,  184  Mass.  217,  68  N.  E.  190; 
Cramer  v.  Bachman,  68  Mo.  310;  Bradford 
V.  Klmberly,  3  Johns.  Ch.  (N.  Y.)  431 ;  Cald- 
well V.  Leiber,  7  Paige  (N.  Y.)  483;  Mann  v, 
Flanagan,  9  Or.  425;  Ho<*er  v.  Williamson, 
60  Tex.  624;  Sheridan  v.  Healy,  16  Chi.  Leg. 
News,  104;  note,  subhead  "Implied  Con- 
tracts," 17  L.  R.  A.  (N.  S.)  412.  The  same 
is  true  as  to  Moore,  who  was  employed  by 
the  manager  to  keep  the  books  of  the  firm, 
and  certainly  there  can  be  no  doubt  of  the 
right  of  sheets  to  payment  for  common  labor 
performed  by  him  In  and  about  the  mine 
under  an  agreement  with  the  manager. 

[3]  Complaint  is  made  of  the  introduction 
of  evidence  that  a  custom  or  usage  existed 
In  the  mining  district  to  the  effect  that  part- 
ners who  devote  their  time  to  managing  a 
mine  where  other  partners  do  not  give  the 
business  any  time  or  attention  are  given 
compensation  for  their  services.  The  ob- 
jections to  its  admission  were  that  it  was  not 
pleaded  and  was  not  rebuttal,  and  further 
that  it  was  not  shown  that  the  defendant  had 
knowledge  of  the  same.  In  the  matter  of 
pleading  the  plaintiffs  asked  for  an  account- 
ing of  the  partnership,  and  the  answer  of 
the  defendant  was  in  effect  a  general  denial 
In  which  no  particular  item  of  the  account 
was  challenged.  If  defendant  had  answered 
that  there  was  no  liability  for  services  be- 
cause of  the  absence  of  an  agreement,  the 
plaintiffs  could  have  set  up  the  prevailing 
custom  which  entered  into  the  partnership 
arrangement.  As  the  pleadings  stood,  the 
plaintiffs  were  entitled  to  show  the  existence 
of  a  custom.  The  custom  must,  of  course, 
be  general  and  uniform,  and  cannot  be  re- 
ceived in  evidence  if  it  is  contrary  to  law  or 
to  reason.  Smythe  v.  Parsons,  37  Kan.  70, 
14  Pac.  444 ;  Clark  v.  Allaraan,  71  Kan.  206, 
80  Pac.  571,  70  L.  R.  A.  971.  Nor  is  It  ad- 
missible where  It  appearssthat  the  parties  did 
not  contract  with  reference  to  the  custom. 
Lewis  V.  Metcalf,  63  KaiL  210,  36  Pac.  346. 
Here  the  tfustom  or  rsage  appears  to  have 
been  gaieral,  uniform,  and  well  known  in  the 
district  In  which  all  the  parties  resided.  As 
said  in  Smythe  t.  Parsons,  supra: 

"Parties  are  always  presumed  to  contract  with 
reference  to  a  uniform  and  well-settled  custom 
or  usage  pertaining  to  the  matters  concerning 
which  they  make  the  contract,  where  such  cus- 
tom or  usage  is  not  in  opposition  to  well-settled 
principles  of  law,  nor  unreasonable."  37  Kan. 
p.  82,  14  Pac.  446. 

The  custom  being  general  and  well  settled, 
the  defendant  is  presumed  to  have  known  of 
it  and  to  have  contracted  with  reference  to 
it.  It  is  not  opposed  to  law,  and  it  cannot  be 
said  to  be  unreasonable.  It  appears  to  accord 
with  other  testimony  In  the  case;  that  Is, 
the  facts  and  circumstances  were  such  as 
to  show  a  mutual  intention  to  pay  tor  the 
exceptional  services  of  the  plaintiffs.  The 
result  must  have  been  the  same  without  proof 
of  the  custom,  as  an  agreement  to  pay  for 
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the  services  wonld  be  Implied  by  law  from 
the  acts  and  conduct  of  the  parties.  The 
usage  appears  to  accord  with  the  common  un- 
derstanding. 

[4]  Nor  is  there  anything  substantial  in  the 
objection  that  It  was  not  proper  rebuttal  evi- 
dence. The  order  in  which  proof  is  received 
Is  largely  within  the  discretion  of  the  trial 
oourt,  and  it  is  not  regarded  as  a  matter  of 
much  consequence,  especially  where,  as  here, 
the  case  was  tried  without  a  Jury.  McBrlde 
V.  Stetnweden,  72  Kan.  608,  83  Pac.  822; 
Bank  y.  Brecheisen,  98  Kan.  198,  167  Pac. 
259. 

[S,  I]  Complaint  is  made  of  the  action  of 
the  manager  in  bOTrowing  money  instead  of 
making  assessments  on  the  partners,  and  this 
question  was  raised  by  an  objection  to  the 
evidence.  Where  the  managing  partner  acts 
in  good  faith,  he  has  the  right  to  borrow 
money  reasonably  necessary  to  carry  on  the 
business  of  the  firm  instead  of  resorting  to 
an  assessment  o&  the  partners.  Nothing  ap- 
pears to  show  bed  faith  In  the  action  that 
was  taken. 

Objection  is  also  made  to  the  allowance  of 
the  item  of  ^88.86,  the  loss  resulting  from  the 
operation  of  the  Ward  property  for  a  few 
days.  This  was  likewise  within  the  scope  of 
the  powers  intrusted  to  the  manager,  itfter 
the  Bed  Lion  mill  was  burned  and  the  pro- 
prietor would  not  rebuild  it,  attention  was 
turned  to  the  Ward  property,  on  which  there 
was  a  mill,  but  a  test  of  a  few  days  demon- 
strated that  It  could  not  be  profitably  oper- 
ated, and  the  business  was  suspended.  The 
good  faith  of  the  transaction  can  hardly  be 
questioned. 

There  was  evidence  to  sustain  the  special 
findings  of  the  referee,  and  no  material  er- 
ror Is  found  in  the  record. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(101  Kan.  413) 

STATE  V.  (3HAPLAIN.    (No.  21279.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Byllahui  hy  th«  Court.) 

1.  Statutes  «=»226— Construction. 

When  the  courts  of  a  state  for  many  years 
have  given  their  own  interpretation  to  a  statute 
copied  from  the  laws  of  another  state,  it  is  of 
no  importance  that  such  interpretation  does  not 
harmonize  with  the  interpretation  given  to  that 
statute  in  the  state  from  which  it  was  adopted. 

[Ed.   Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  I  307.] 

2.  Embezzlkuent  ®=»lti — Cbiuinal  Offenses 
—Statute. 

Section  136  of  the  Crimes  Act  (Gen.  St. 
1915,  i  S463),  which  declares  that  any  carrier 
or  other  bailee  who  embezzles  property,  etc., 
in  his  possession  shall  be  guilty  of  larceny,  is 
intended,  not  only  to  cover  oftenses  of  carriers 
and  bailees  of  the  nature  and  class  of  carriers, 
but  is  intended  also  to  cover  embezzling  offenses 
of  any  class  of  bailees,  and  it  covers  the  offense 


of  a  bailee  who  embezzles  a  'piano  left  in  hi» 
custody  by  its  owner. 

[Ed.  Note.— For  other  ca8e8,.see  Embezzlement, 
Cent  Dig.  §{  17,  18,  21.] 

3.  Indictment  and  Information  «s>ia6(2T> 

— Duplicity. 
Where  a  penal  statute  dcdarea^that  one 
who  commits  embezzlement  shall  be'  adjudged 
guilty  of  larceny,  a  charge  of  embezzlement^ 
which  also  includes  an  allegation  that  the  de- 
fendant "did  stealj  take  and  carry  away"  the 
article  embezzled,  is  not  bad  for  duplicity. 

4.  EbBOBS— GONSIDXBATION. 

A  miscellaneous  assignment  of  minor  errors 
noticed  in  the  opinion  which  needs  no  discussion. 

5.  Criminal  Law   «s»117(Kl)  —  Appkai.  — r 
EtARMucss  Error. 

It  is  not  prejudicial  error  to  ezdude  evi- 
dence tending  to  show  that  tho  prosecuting  wit- 
ness and  the  defendant  in  a  criminal  case  had 
conducted  negotiations  looking  toward  a  satis- 
faction of  the  private  wrong  committed  by  the 
defendant  against  the  witness,  in  consideration 
for  which  the  witness  was  to  withdraw  the 
charge  of  the  public  offense  involved  in  the 
same  wrong. 

[B}d.  Note. — E\)r  other  cases,  see  Oiminai 
Law,  Cent  Dig.  ft  3145,  3149-3152.] 

6.  Embezzixmknt  «s>48(1)— Trial— Insibuc- 

TIONS. 

Instructions  given  and  refused  examined, 
and  no  errors  disclosed  therein. 

[Ed.  Note. — For  other  cases,  see  Embezzlement^ 
Cent.  Dig.  fi  72,  75.] 

7.  Criminal   Law   «=>930(1)— Nbw   Tbiai< — 
Right  to. 

Rule  followed  that  the  belated  presentation, 
of  impeaching  testimony  is  not  sufficient  to  com- 
pel the  granting  of  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2318,  2321-2323.] 

8.  CJbiminal   Law   «e9939(1>— New   Trial — 

DiLIOENCE, 

Rule  followed  that  the  trial  court  must  be 
satisfied  with  defendant's  diligence  in  preparing 
his  defense  before  he  will  be  entitled  to  a  new 
trial  on  account  of  evidence  which  was  not  on- 
hand  at  the  trial. 

[TSA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2318,  2321-232a] 

West,  J.,  dissenting. 

Appeal  from  District  OMirt,  Cloud  County^ 
A  R.  Chaplain  was  convicted  of  embezzle- 
ment, and  he  appeals.    Affirmed. 

Kennett  &  Hunter,  of  Concordia,  for  appel~ 
lant.  S.  M.  Brewster,  Atty.  Oen.,  and  M.  V. 
B.  Van  De  Hark,  of  (Toncordia,  for  the  State^ 

DAWSON,  J.  This  action  was  a  prosecu- 
tion for  the  embezzlement  of  a  piano.  !%» 
defendant,  a  piano  dealer  in  C!onooi<dla,  sold- 
the  piano  to  the  prosecuting  witness  for 
^25,  taking  her  promissory  note  therMor. 
At  the  time  of  the  sale  the  purchaser  paid 
ISO  in  cash,  which  payment  was  indorsed  on- 
the  note,  and  two  days  later  the  defendant 
discounted  and  sold  the  note  to  a  stranger. 
The  piano  was  purchased  as  a  wedding  pres- 
ent for  the  purchaser's  daughter,  and  defend- 
ant agreed  to  keep  the  piano  until  after  the- 
daughter's  marriage  and  then  ship  it  to  the- 
daughter  at  lola.  Defendant  defaulted  In 
both  these  particulars.  The  state's  evidence- 
tended  to  prove  that  defendant  employed  a. 
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drayman  to  banl  the  piano  to  the  railway 
depot  and  shipped  it  out  of  town.  Plaintiff's 
«Tldence  does  not  clearly  show  where  or  to 
whom  the  piano  was  shipped,  but  did  show 
that  It  was  effectaally  made  away  with.  De- 
fendant's evidence  tended  to  show  that  he 
had  formerly  sold  the  piano  on  Installments 
to  one  Shlnn;  that  Shlnn  had  defaulted  on 
his  pajonents,  and  that  defendant  had  taken 
back  the  piano,  and  that  he  sold  It  to  the 
proeecotlng  witness  subject  to  .the  possibility 
of  Shlnn's  resumption  of  payments  and  the 
reinstatement  of  his  right  to  the  piano;  and 
it  might  be  equivocally  Inferred  from  defend- 
ant's evidence  that  he  Intended  to  supply  an- 
other piano  In  Its  stead,  but  whether  to  pros- 
ecutrix or  to  Shlnn  Is  mere  conjecture  so 
far  as  the  record  discloses.  Other  features 
of  defendant's  evidence  were  that  the  whole- 
sale house  in  St  Joseph  which  supplied  de- 
fendant with  pianos  sent  a  man  to  take 
charge  of  defendant's  business  In  Concordia,, 
and  that  the  latter,  and  not  the  defendant, 
had  caused  the  piano  to  be  shipped  out  of 
town  and  disposed  of.  Much  correspondence 
between  the  prosecuting  witness  and  the  de- 
fendant was  Introduced,  but  no  purpose 
would  be  served  by  detailing  It  here.  The 
Jury  found  the  defendant  guilty  as  charged. 

Many  errors  are  urged ;  few  require  dis- 
cussion, and  none  are  serious. 

[1,2]  It  is  first  urged  that  the  motion  to 
quash  the  information  should  have  been  sus- 
tained. The  information  was  drawn  under 
section  136  of  the  Crimes  Act,  which  provides 
that  if  any  carrier  or  other  bailee  shall  em- 
bezzle or  banvert  to  his  own  use,  or  make 
way'  with  or  secrete,  any  goods  or  property 
under  his  care,  eta,  he  shall,  up<m  convic- 
tion, be  adjudged  guilty  of  larceny,  etc.  De- 
fendant contends  that  this  statute,  being 
copied  from  the  Missouri  Crimes  Act  (Kev. 
St  1909.  {  4562)  should  be  construed  here  as 
there,  and  that  in  Missouri  the  scope  of  this 
statute  has  been  restricted  by  the  doctrine 
of  eJusdem  generis  to  bailees  of  the  nature 
and  classification  of  carriers.  The  doctrine 
of  eJusdem  generis  is  all  right  in  a  limited 
way,  and  the  same  is  true  as  to  the  rule  that 
wlien  a  statute  of  another  state  Is  adopted 
the  antecedent,  authoritative  interpretations 
of  that  state  are  likewise  adopted;  but  the 
latter  rule  is  not  an  Invariable  one,  nor  Is 
it  followed  where  the  foreign  interpretation 
Is  too  severe  a  shock  to  the  intelligence  of 
the  courts  of  the  adopting  state.  State  v. 
Campbell,  73  Kan.  68S,  85  Pac.  784,  9  Ia  R.  A. 
<N.  S.)  533,  9  Ann.  Cas.  1203,  Syl.  par.  7. 
Moreover,  when  the  adopting  state  has  given 
the  statute  its  own  Interpretation  and  applied 
that  interpretation  for  a  long  stretch  of  years 
without  amendment  by  Its  own  Legislature, 
the  presumption  that  the  foreign  interpreta- 
tion at  variance  therewith  was  adopted  with 
the  act  no  longer  obtains.  In  time,  when 
many  independent  interpretations  of  the  act 
bare  been  made  by  the  adopting  state,  it  la 
DO  longer  of  any  consequence  what  were  the 


interpretations  given  to  the  act  before  its 
adoption  from  the  foreign  state.  This  sec- 
tion- of  the  Crimes  Act  has  never  been  inter- 
preted— or  perverted — ^in  Kansas  to  mean 
that  only  a  bailee  like  a  carrier,  or  akin  to  a 
carrier,  could  be  prosecuted  or  punished  un- 
der its  terms.  It  was  held  in  this  state  near- 
ly 40  years  ago,  to  apply  to  a  bailee  who  em- 
bezzled a  gelding  (State  ▼.  Small,  26  Kan. 
209);  it  has  been  applied  many  times  to 
bailees  other  than  carriers  and  not  of  the 
classification  of  carriers,  non  ejdsdem  generis, 
who  ombezzled  public  funds  (State  v.  Spauld- 
ing,  24  Kan.  1) ;  also  to  embezzlers  of  private 
funds  (State  y.  Combs,  47  Kan.  136,  27  Pac. 
818) ;  and  to  a  warehouseman  charged  with 
the  embezzlement  of  a  quantity  of  wheat 
(State  V.  Wales,  98  Kan.  790,  160  Pac.  204). 
A  multitude  of  such  cases  could  be  cited 
from  our  own  reports  sustaining  prosecu- 
tions of  embezzling  bailees  who  were  not 
like  carriers  except  in  the  one  respect  in 
which  all  bailees  are  alike — persons  intrusted 
with  the  possession  of  other  people's  personal 
property. 

[3]  Nor  was  thb  information  bad  for  duplic- 
ity. In  that  it  also  diarged  that  he  "did  steal, 
take  and  carry  away"  the  piano,  etc.  State 
V.  Combs,  47  Kan.  136,  27  Pac.  818.  Embezzle- 
ment Is  declared  by  statute  to  be  larceny, 
and  the  criticized  verbiage  was  therefore  prop- 
er. Perhaps  the  information  was  not  drawn 
by  a  master  of  the  art  of  good  pleading,  but 
since  it  fully  apprised  the  defendant  of  the 
nature  of  the  c^ense  diarged  against  him, 
the  motion  to  quash  was  pitqwrly  overruled. 
Crlm.  Ode,  »  110,  293  (Gen.  St  1916,  ii 
8024,  8215). 

[4]  Noting  other  matters  urged  by  defend- 
ant no  error  can  be  discovered  in  limiting 
the  cross-examination  of  the  witness  who  pur- 
chased from  defendant  the  promissory  note 
given  in  payment  for  the  i^no,  nor  In  limit- 
ing the  cross-examination  of  the  prosecutrix 
touching  correspondence  between  her  and  de- 
fendant The  same  observation  may  be  made 
touching  letters  and  portions  of  letters  ad- 
mitted and  excluded.  The  excluded  matter 
was  self-serving,  extraneous  to  the  Issues, 
and  Irrelevant;  the  admitted  correspindence 
ratlier  pointedly  disclosed  the  defendant's 
knavery,  his  bad  faith  and  criminal  intent  in 
his  dealings  with  the  prosecutrix  and  her 
daughter  in  the  piano  transaction.  There 
Is  some  plausible  ground  for  the  state's  con- 
tention that  apparently  defendant  was  only 
"stringing"  the  prosecutrix  and  her  daughter 
until  the  statute  of  limitations  would  bar 
redress  for  them  and  punishment  for  him. 

It  is  urged  that  the  state  failed  to  provu 
ownership  of  the  piano,  and  that  if  the  evi- 
dence showed  a  transfer  of  ownership  frolD 
defendant  to  any  one,  it  was  not  to  the  prose- 
cutrix, but  to  her  daughter.  Not  at  all.  The 
prosecutrix  was  the  owner  of  the  piano,  and 
the  proof  abundantly  showed  that  fact.  That 
she  had  acquired  that  ownership  with  a  pur- 
pose to  make  a  wedding  gift  of  it  to  her 
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daughter  Is  Immaterial.  Gifts  and  tbe  own- 
ership of  gifts  bectxne  effective  on  delivery. 
The  delivery  was  not  to  be  made  untU  after 
the  daughter's  marriage  nor  until  the  latter 
bad  settled  in  lola.  Bre  then,  and  while  the 
ownership  was  still  In  the  prosecutrix,  the 
piano  was  criminally  embezzled  and  con- 
verted by  defendant.  A  certain  entry  from 
defendant's  stock  book  relating  to  a  prior 
sale  of  the  piano  to  one  Shinn  was  properly 
excluded  as  immaterial.  So,  too,  was  the 
prc^ered  evidence  of  Shlnn  as  to  whether 
Shlnn  had  made  farther  payments  on  the 
piano  after  he  had  surrendered  it  to  de- 
fendant 

[S]  The  proftered  evidence  of  a  witness  for 
defendant  tending  to  show  negotiations  be- 
tween prosecutrix  and  defendant  to  com- 
pound the  felony  of  the  latter  was  exclud- 
ed. On  the  motion  for  a  new  trial  this  evi- 
dence was  presented  by  affidavit: 

"That  soon  after  the  preliminary  and  on  Sat- 
urday, either  the  9th  or  the  16th  day  of  Decem- 
ber, 1916,  said  Mrs.  Bevan  came  to  affiant's 
grocery  store  in  Concordia,  and  asked  affiant 
to  see  said  Chaplain  and  to  tell  him  that  if  he, 
the  said  Chaplain,  would  pay  Mrs.  Bevan  the 
amount  which  she  had  agreed  to  pay  for  the 
piano  in  question,  she  would  let  him  go;  and 
that  pursuant  to  said  request  affiant  caused  said 
Chaplain  to  come  to  affiant's  store  a  few  days 
thereafter,  and  affiant  told  said  Chaplain  what 
Mrs.  Beyans  had  said;  and  that  said  Chaplain 
told  affiant  that  he  was  in  jail  and  could  not 
get  the  money  while  there,  but  that  he  (Chap- 
lain) would  give  Mrs,  Bevan  such  security  as 
he  had  to  insure  the  payment  of  the  amount  she 
had  agreed  to  pay  for  said  piano;  and  that  af- 
fiant told  Mrs.  Bevan  what  Chaplain  had  said, 
but  that  she  refused  to  accept  said  security." 

It  is  urged  that  this  evidence  was  proper 
to  show  that  the  relation  of  mere  creditor 
and  debtor  existed  between  prosecutrix  and 
defendant.  But  the  evidence  shows  nothing 
of  that  sort  It  shows  an  offer  and  negotia- 
tions to-  change  the  relationship  of  an  in- 
jured l>aUor  and  an  unfaithful  bailee  into 
that  of  creditor  and  debtor,  a  bargain  which 
did  not  and  could  not  bind  the  state,  the 
party  offended  by  the  breach  of  its  penal 
laws.  The  misconduct  of  defendant  Involved 
two  wrongs,  a  private  wrong  against  the 
prosecutrix,  and  a  public  wrong  against  the 
state  and  denounced  by  its  laws.  The  prof- 
fered evidence.  If  true,  would  merely  have 
shown  negotiations  to  compound  a  crime. 
This  case  is  altogether  different  from  that 
of  State  V.  Wales,  98  Kan.  790,  160  Pac. 
204,  where  the  question  was  whether  the 
defendant  was  a  bailee  or  a  debtor.  No 
such  question  exists  here,  even  by  the  de- 


fendant's own  testimony.  The  exclusion  at 
this  evidence  was  not  prejudicial  error. 

[6]  Elrror  is  assigned  on  the  instructions 
given  and  refused.  Defendant  requested  tea 
instructions.  One  was  a  peremptory  instruc- 
tion for  acquittal;  another  was  that  the 
criminal  law  cannot  be  used  to  enforce  the 
payment  of  debts,  proper  enough  as  an  at^ 
stract  statement  of  law,  but  impertinent  here, 
for  In  this  case  there  was  no  debt  no  pre- 
tense of  Indebtedness,  no  relation  of  debtor 
or  creditor  or  competent  evidence  to  that  ef- 
fect The  instructions  given  by  the  court 
were  comprehensive,  and  omitted  no  proposi- 
tion of  law  upon  which  defendant  had  a 
right  to  rely,  and  they  covered  all  the  perti- 
nent features  of  the  Instructions  requested 
by  defendant  -  The  criticisms  of  the  instruc- 
tions are  without  substantial  merit 

[7, 1]  On  the  motion  for  a  new  trial,  affi- 
davits of  two  persons  connected  with  the  St 
Joseph  wholesale  house  which  furnished  de- 
'fendant  with  pianos  to  sell  in  Concordia 
were  offered.  These  averred  that  they  had 
caused  the  piano  to  be  shipped  from  Con- 
cordia to  St  Joseph,  and  later  had  retamed 
it  to  Shinn,  the  original  purchaser,  who  had 
defaulted  in  his  payments  and  bad  surrender- 
ed it  to  defendant.  They  also  averred  that 
defendant  had  nothing  to  do  with  the  ship- 
ment of  the  piano  from  Concordia.  There  is 
no  proper  showing  of  diligence  to  have  this 
evidence  on  hand  at  the  trial.  Defendant 
well  knew  that  his  machinations  of  this 
piano  transaction  were  the  gist  of  this  pros- 
ecution; If  his  hands  were  clean,  it  would 
have  been  a  task  of  no  great  difficulty  or 
expense  to  have  procured  this  evidence  at 
the  trial.  Moreover,  it  is  largely  impeaeii- 
Ing  testimony  against  that  of  the  drayman, 
and  against  the  evidence  of  two  other  wit- 
nesses for  the  state  who  had  testified  that 
defendant  had  told  them  that  he  had  shipped 
the  piano  to  Shlnn.  AM  such  it  is  not  suffi- 
cient to  disturb  the  judgment  nor 'to  war- 
rant a  new  trial.  Lagneau  v.  Source  (No. 
20,930)  decided  June  9,  1917,  101  Kan.  170, 
165  Paa  844.  Read  In  connection  with  the 
state's  evidence,  it  might  be  said  that  the 
affiants,  unwittingly  at  least,  had  aided  and 
abetted  the  defendant  in  embezzling  the  pi- 
ano of  the  prosecutrix. 

The  judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BUECH,  MASON, 
PORTBR,  and  MARSHALL,  JJ.,  concurring. 
WBST,  J.,  dissenting. 
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RASSIEUR  et  ai  ▼.  CLIFF  MINIMO  CO. 
et  aL    (No.  8S45.) 

(Supreme  Court  of  Colorado.     July  2,  1917.) 

4.ppeai.  and  e^bror  «=»1011(1)  —  findinob 
Based  on  Confuctino  Evidencb— Review. 
Where  tlie  evidence  was  voluminous  and  con- 
flicting, and  it  cannot  be  said  that  the  conclu^ 
sions  drawn  therefrom  are  not  reasonable,   the 
findings  of  the  trial  court  will  not  be  disturbed. 
[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Di^.  §§  3983-3988.] 

Scott,  J.,  dissenting. 

£n  Banc.  Krror  to  DUtrict  Court,  Eagle 
County ;  C^barles  Cavender,  Judge. 

Action  by  Leo  Rassieur  and  others  against 
the  Cliff  Mining  Company,  a  corporation,  and 
others.  Judgment  for  defendants,  and  plaia- 
tifl's  bring  error.    Affirmed. 

Edward  C  Stlmson  and  Page  M.  Brereton, 
both  of  Denver  (H.  J.  Cantwell,  of  St.  Louis, 
Mo.,  of  counsel),  for  plaintiffs  In  error.  John 
M.  Maxwell,  N.  Walter  Dixon,  and  Thomas  J. 
Dixon,  all  of  Denver,  for  defendants  in  error. 

TBIXER,  J.  PlalntUTs  In  error  were 
plaintiffs  below,  and  the  parties  will  be  men- 
tioned as  they  were  designated  in  the  trial 
court. 

Defendant  Meyer  was  for  many  years  the 
agent  of  the  Gilman  Mining  Company,  now 
dissolved  and  represented  by  Its  former 
directors,  acting  as  trustees,  in  the  manage- 
ment of  certain  mining  property.  In  1902 
an  option  to  purchase  this  property  was  given 
to  Meyer,  and  a  deed  conveying  it  to  him  was 
placed  in  escrow  with  a  banli  in  St.  Louis, 
Mo.  This  option  liaving  been  liept  alive  by 
several  extensions  thereof,  in  January,  1911, 
the  sorrivlng  directors  of  the  company,  the 
charter  of  which  had  expired,  directed  that 
said  deed  be  delivered  to  said  Meyer,  so  tliat 
he  might  sell  the  property,  subject  to  the  ap- 
proval of  said  trustees.  Shortly  afterwards 
the  deed  was  so  delivered  and  filed  fOr  rec- 
ord. In  October,  1912,  Meyer  entered  into 
a  contract  with  one  Hicks  for  the  sale  of  the 
property  for  $1(X),(X)0,  on  which  a  payment  of 
flfiOO  was  then  made,  which  contract  HIcIes 
assigned  to  the  Cliff  Mining  Company.  Later 
Meyer  conveyed  the  property  to  said  Mining 
Company,  which  paid  him  |24,000  in  cash, 
and  delivered  to  hUn  two  promissory  notes, 
for  $37,600  each,  secured  by  a  deed  of  trust 
on  the  mining  property. 

la  August,  1913,  this  action  was  begun  to 
cancel  the  deed  i^ven  by  the  Gilman  Com- 
pany to  Meyer,  as  well  as  the  deed  of  trust 
by  the  Cliff  Mining  Company,  and  to  have  the 
title  te  said  property  adjudged  to  be  in  the 
said  trustees  for  the  creditors  and  the  stock- 
holders of  the  Gilman  Mining  Company.  The 
complaint  alleged  that  defendant  Meyer  in 
the  said  sale  had  acted  in  fraud  of  the  rights 
of  plaintiffs.  Separate  answers  were  filed  by 
the  defendants;  Meyer  setting  out  at  length 


the  services  which  he  had  rendered  In  the 
management  of  the  property  and  in  endeavor- 
ing to  sell  it,  claiming  a  balance  due  of  near- 
ly $10,000  out  of  the  sum  of  $40,000  alleged 
to  have  been  paid  to  the  Gilman  Company  by 
one  Newhouse,  who  took  an  option  on  the 
property  and  paid  said  sum  thereon.  Meyer 
further  claimed  that  said  trustees,  shortly 
before  the  sale  to  Hicks,  had  agreed  to  ac- 
cept from  him  the  sum  of  $10,000  in  full  pay- 
ment for  said  property,  which  sum  he  had 
later  offered  to  pay  them. 

The  case  was  tried  to  the  court,  which 
foimd  that  the  charge  that  Meyer  bad  acted 
fraudulently  was  not  sustained;  that  under 
the  conveyance  to  him  in  1911  he  took  title 
to  the  property  as  trustee  for  the  Gilman 
Company;  that  Hicks  and  the  Cliff  Mining 
Company  were  bona  fide  purchasers  for 
value,  without  notice  of  the  rights  or  equities 
of  the  plaintiffs,  or. any  of  them;  and  that 
Meyer  was  entitled  to  compensation  for  his 
services.  The  decree  directed  the  Cliff  Min- 
ing Company  to  pay  into  the  registry  of  the 
court  the  sum  of  $76,000,  evidenced  by  said 
notes,  with  provision  for  their  cancellation, 
if  paid  as  directed,  otherwise  to  be  delivered 
to  plaintiffs ;  that  in  case  the  notes  were  not 
so  paid  Meyer  should  pay  over  the  sum  of 
$10,000,  and  retain  $16,000  of  the  amount  col- 
lected on  said  sale,,  as  his  commission  and 
compensation;  but  If  the  full  $75,000  were 
paid  into  court,  as  directed,  Meyer  was  to 
have  $25,000  as  his  commisslcm,  eta 

The  only  question  argued  is  that  of  the 
correctness  of  the  finding  on  the  fraud  issue, 
and  the  right  of  Meyers  to  a  commission  of 
$25,000.  The  evidence  is  voluminous  and 
conflicting,  and  we  cannot  say  that  the  con- 
clusions drawn  from  it  by  the  trial  court  are 
not  reasonable.  Under  such  drcumstancea 
we  are  not  at  liberty,  whatever  may  be  our 
view  as  to  the  weight  of  the  evidence,  to  dis- 
turb the  findings  of  the  court  The  judgment 
should  therefore  be  affirmed.  The  former 
opinion  Is  withdrawn,  and  the  Judgment  af- 
firmed. 

Affirmed. 

SCXXTT,  J.,  dissents. 


(63  (3olo.  247) 
BfARTINEZ  V.  PEOPLE.     (No.  8055.) 
(Supreme  Court  of  (Colorado.    July  2,  1917.) 

1.  HomciDE  9=3260  —  Mukdgb — SuFFioiEHCt 

OF   ClBCUKBTANTIAI.  EVIDENCE. 

A  conviction  for  murder  may  be  predicated 
upon  circumstantial  evidence  only. 

[Ed.   Note.— For  other   cases,    aee   Homicide, 
Cent.  Dig.  {f  615-517.] 

2.  HomciDK  <e=3332(5)  —  Review  —  Conci-tj- 

BIVENES8  OF  VEBDItJT— ClBCDMSTAKTlAL  EVI- 
DENCE. 

The  wpellate  court  will  not  set  aside  a  con- 
viction of  murder  based  on  circumstantial  evi- 
dence, in  the  absence  of  a  showing  of  bias,  prej- 
udice, or  other  improper  motive  on  the  part  of 
the  jury,  since  the  jury,  npon  seeing  and  hear' 
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ing  the  witnesses,  are  better  able  to  decide  upon 
their  credibility. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  703.] 

Ea  Banc.  Error  to  District  Court,  Las  An- 
imas County;   A.  Watson  McHendrle,  Jndge. 

Manuel  Martinez  was  convicted  of  murder 
in  the  second  degree,  and  brings  error.  Af- 
firmed. 

H.  A.  Schmidt,  of  Trinidad,  for  plaintiff  in 
error,  l^ed  Parrar,  former  Atty.  Gen.,  W. 
B.  Morgan,  A£st  Atty.  Gen.,  Lieslle  E.  Hub- 
bard, Atty.  Gen.,  and  Bertram  B.  Beshoar 
and  Charles  Boacb,  Asst  Attys.  Gen.,  for  the 
People. 

BAILEY,  J.  Plalntifl  In  error  was  found 
guilty  of  murder  In  the  second  degree,  and 
brings  the  cause  here  for  review.  There  is 
but  one  question  to  be  determlnedt  and  that 
Is  whether  the  evidence,  which  is  entirely 
clr<^mstantlal.  Is  sufBclent  to  fairly  estab- 
Usfi  guilt  imder  the  rule  governing  criminal 
trials. 

[1 , 2]  Defendant  and  the  murdered  man  oc- 
cupied adjoining  homesteads  In  the  southern 
part  of  the  state.  Deceased,  an  American, 
was  unmarried,  and  lived  alone.  Defendant, 
who,  is  a  Mexican,  lived  with  his  wife  and 
family  about  half  a  mile  from  the  deceased. 
The  locality  of  the  homicide  is  sparsely  set- 
tled, the  next  nearest  neighbor  being  some 
two  miles  away.  There  were  no  witnesses  to 
the  killing,  and  the  evidence  Is,  as  mentioned 
above,  circumstantial  only.  This  fact  is,  of 
course,  not  suflSclent  to  Justify  a  reversal  of 
the  Judgment,  as  circumstantial  evidence 
may  be,  and  frequently  Is,  most  convincing 
and  satisfactory.  We  have  read  the  entire 
record  with  the  utmost  care,  and  while  the 
evidence  presodted  by  the  State  is  not  as 
satisfactory  In  detail  as  is  ordinarily  desira- 
ble, still  we  cannot  declare  that  there  was 
not  sufficient  evidence  to  warrant  the  verdict 
returned.  The  Jury,  who  saw  the  witnesses 
as  they  gave  their  testimony,  and  who  were 
acquainted  with  the  surroundings  and  set- 
ting of  the  case  to  an  extent.  In  matters  of 
fact  and  detail.  Impossible  to  an  appellate 
court,  was  in  a  much  better  position  to  de- 
termine fact  questions  correctly  than  is  this 
coxirt  The  case  is  unusual,  and  of  a  kind 
and  nature  In  which  the  conduct  of  witness- 
es, their  manner  *of  testifying  and  the  whole 
atmosphere  of  the  trial,  go  far  to  aid  the  Jury 
In  reaching  a  proper  conclusion.  Defend- 
ant was  given  an  importunity  to  explain  un- 
der oath  the  many  incriminating  facts  and 
circumstances  presented  by  the  State.  His 
relatives  and  friends  were  also  called  in  to 
assist  in  clearing  him  of  the  charge ;  a  Jury 
of  his  peers,  residents  of  the  same  county, 
familiar  with  the  neighborhood  and  its  peo- 
ple, decided  against  him.  On  the  hearing  of 
the  motion  for  a  new  trial  the  presiding 
Judge,  with  the  advantage  of  having  heard 


all  of  the  testimony,  and  having  had  the  wit- 
nesses under  observation,  declined  to  grant 
the  motion,  although  all  the  facts  in  the 
record  before  us  were  skilfully  brought  to  his 
attention  by  zealous  and  able  counsel.  It  is 
In  a  case  of  this  character,  the  determlnatlod 
of  which  depends  entlr^y  upon  questions  of 
fact,  that  the  service  of  a  Jury  is  most  valu- 
able. The  Jury  was  called  upon  to  decide 
whether  the  various  facts  and  circumstances, 
beginning  with  a  quarrel  between  defendant 
and  deceased,  and  ending  with  the  discovery 
of  the  victim's  remains  almost  entirely  de- 
stroyed by  fire,  were  sufficient  to  establish  the 
defendant's  guilt.  Prom  the  decision  of  these 
questions  the  law  stood!  aloof,  and  the  Jury 
resolved  them  according  to  their  own  ideas. 
Upon  the  record  the  verdict  seems  to  be 
calm,  deliberate  and  unimpassloned,  and  a 
reviewing  tribunal,  being  wholly  without 
these  extrinsic  aids  enjoyed  by  the  Jury, 
manifestly  should  not,  without  sound  and 
tangible  reasons  therefor,  set  it  aside.  In 
Mow  V.  People,  31  Colo.  351,  72  Pac  1069, 
at  page  358,  this  court,  under  similar  condi- 
tions, spoke  as  follows: 

"The  testimony,  although  somewhat  meager  in 
detail  for  a  murder  case,  when  carefully  consid- 
ered and  weighed,  fnlly  sustains  the  verdict  of 
the  jury  that  the  accused  are  guilty  of  the  crime 
of  which  they  are  convicted.  Twelve  men  have 
carefully  considered  it.  They  had  the  advantage 
of  seeing  the  witnesses  when  they  testified  •  of 
.considering  all  those  little  incidents  which  aid  so 
much  in  the  determination  of  contested  questions 
of  fact,  and  which  can  never  be  reproduced  in 
the  record;  of  the  explanations  which  the  wit- 
nesses gave  of  the  surroundings  where  the  trage- 
dy occurred ;  and  if  tMg  court,  without  these 
aids,  should  set  aside  the  verdict  and  say  that 
it  is  not  sustained  by  the  testimony,  it  could  only 
be  done  upon  the  theory  that  we  have  a  better 
understanding  of  the  case  than  the  jury  had." 

The  foregoing  pronouncement  Is  peculiarly 
applicable  to  the  facts  in  this  case,  and  in 
the  absence  of  anything  showing  bias  or  prej- 
udice, or  other  Improper  motive,  on  the  part 
of  the  Jury,  should  control. 

Judgment  affirmed. 


SCOTT,  X,  not  participating. 


DIVINE  V.   GEORGE. 
(Supreme  Court  of  Colorado. 


«3  Colo.  341) 
(No.  8613.) 
July  2,  1917.) 


L  EvmBNCK  «=>444(4)— ExisTKNCK  of  Con- 
dition—Stock Subscription. 
In  an  action  on  note  given  in  purchase  of 
stock,  evidence  was  admissible  to  show  a  con- 
tract simultaneously  executed,  making  the  sale 
conditional  upon  establishment  of  a  store  by 
the  corporation. 

[Ed.    Note. — For   other   cases,   see    Evidence, 
Cent.   Dig.  !§  1929,  1930,  1940,  1941,  2049.] 

2.  EviDKNCX  9=>455  —  To  BIxflain  Wbitten 
Contract   —    Subscription    to    Stock   — 
"Store." 
In  action  on  a  note  given  for  purchase  of 
stock  under  a  contract  by  which  money  was  to 
be  returned  if  the  corporation  did  not  estab- 
lish a  "store,"  evidence  was  admissible  to  show 
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meaning  of  tbe  word  "store";  there  beingr  many 
different  kinds  of  stores  within  meaning  of  the 
definition  ttiat  a  "store"  is  any  place  where 
goods  are  kept  for  sale. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  |  21&1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Store.] 

8.  EviDKNCB  e=>X5(Z>  —  Admission  —  Con- 

CI.T7SIVENE8a 

Where  defendant  in  action  on  a  note  given 
for  purchase  of  stock  admitted  that  the  corpo- 
ration had  secnred  the  use  of  a  building  and 
had  a  few  canned  goods  on  a  shelf,  this  was 
not  an  admission  that  the  corporation  had  es- 
tablished a  store  as  agreed  In  the  contract 
under  which  the  stock  was  purcliased. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1030.] 

4.  Biixs  AND  Notes  «=»452(1)— Action— i>»- 

tSNSB— CONDiriONAL  DeUVEBT. 

In  an  action  on  a  note,  a  defense  based  on 
noncompliance  upon  the  theory  of  an  uncom- 
pleted contract  in  which  the  essential  element 
^f  unconditional  delivery  of  the  note  is  lack- 
ing is  good. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  (  1352.] 

5.  Estoppel  €=s>110— Necessity  of  Pleadino 
AS  Defense. 

It  is  a  general  rule  that  waiver  or  estop- 
pel must  be  pleaded  in  order  to  be  taken  advan- 
tage of. 

[Ed.  .Note.— For  other  cases,  see  E«topp«l, 
Cent  Dig.  i  300.] 

6.  Appeal  and   Erkob  «=!>882(6)— Estoppel 
TO  Allege  Ebbob— Voluntabt  Tkstimont. 

Where  testimony  claimed  to  support  an  es- 
toppel was  elicited  upon  cross-examination  of 
defendant  nnder  the  statute,  it  was  not  vol- 
untarily injected  into  the  case  by  defendant  or 
treated  as  an  issue  without  pleadings. 

7.  CoBPOBATioNs  «=»121(6)— Sale  of  Stock— 

QOTSTION    fob    JUBT    —    OONIXICTINQ    EVI- 
DENCE. 

In  action  on  a  note  given  for  the  purchase 
of  stock,  where  the  evidence  was  conflicting, 
pertaining  to  acceptance  of  the  subscription,  isp 
suance  and  delivery  of  stock,  or  whether  it  was 
to  be  delivered,  the  cause  should .  have  been 
submitted  to  the  jury. 

En  Banc.  Error  to  District  Court,  Mesa 
County;   Thomas  J.  Black,  Judge. 

Action  by  Harry  C.  George  against  J.  H. 
Divine.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Lntber  Jf.  Goddard,  of  Denver,  McMulUn 
&  Sternberg,  of  Grand  Junction,  and  William 
H.  Gabbert,  of  Denver,  for  plaintiff  In  error. 
li.  W.  Burgess  and  Strand  M.  Logan,  both  of 
Grand  Junction,  for  defendant  in  error. 

HILL,  J.  Tbe  defendant  in  error,  as  trus- 
tee nnder  a  trust  agreement  executed  by  tbe 
Union  Trading  Company  (wherein  it  con- 
veyed its  property  in  trust  to  secure  a  loan 
of  $25,000  from  certain  of  its  stockholders 
.with  which  to  compound  Its  debts  in  bank- 
ruptcy), brought  this  action  to  recover  on  an 
alleged  promissory  note  of  plaintiff  in  error 
payable  to  the  Union  Trading  Comiwiny  and 
by  it  covered  in  the  trust  agreement.  The 
Jury  were  instructed  to  find  for  the  plaintiff 
in  the  amount  claimed. 


Numerons  alleged  defenses  were  pleaded. 
Tbe  plaintiff's  replication  admitted  certain  of 
these  facts,  denied  others,  and  concluded  with 
an  alleged  demurrer  that  the  anawer  tail- 
ed to  state  facta  sufficient  to  constitute  a  de- 
fense. The  question  of  an  innocent  purchaser 
before  maturity  is  not  involved.  Upton  v. 
Tribllcock,  91  U.  8.  46,  23  L.  Ed.  203. 

The  alleged  defenses  include  failure  of 
consideration,  fraud,  and  false  representa- 
tions in  securing  the  execution  of  the  note, 
no  acceptance  or  delivery  of  it,  per  the  terms 
under  which  it  was  executed,  Its  execution  as 
an  offer  to  subscribe  for  stock  in  the  Union 
Trading  Company,  no  acceptance  or  approval 
by  its  board  of  directors  of  this  offer,  Its 
withdrawal,  etc. 

The  plaintiff  in  error  offered  to  prove  that, 
simultaneously  with  the  execution  of  the  note, 
the  agent  of  the  Union  Trading  Company 
(who  solicited  its  execution  and  to  whom  It 
was  delivered  and  as  a  part  of  the  same 
transaction)  executed  by  authority  of  said 
company  and  delivered  to  him  a  written  in- 
strument as  follows: 

'TThe  Union  Trading  Company. 

"Received  of  Dr.  J.  H.  Divine  the  sum  of  one 
thousand  dollars  in  note  for  ten  shares  of 
Union  Trading  Company  stock,  same  to  be  re- 
turned to  the  subscriber  if  said  company  does 
not  establish  a  store  at  Palisades,  Colo. 

"This  subscription  accepted  subject  to  the  ap- 
proval of  the  board  of  directors. 

"The  Union  Trading  Company, 

"By  C.  T.  Rawalf  • 

In' connection  .with  this  instrument,  he  of- 
fered to  prove  that  the  board  of  directors  of 
the  Union  Trading  Company  never  approved 
this  subscription,  and  that  as  soon  as  he 
learned  this  he  notified  its  agent  of  its  with- 
drawal. These  offers  were  rejected.  He  then 
offered  the  same  instrument,  with  proof  of 
its  execution,  as  above  stated,  and  also  of- 
fered to  prove  the  representations  of  the 
agent  of  the  Union  Trading  Company  and 
the  agreement  between  him  and  them  upon 
behalf  of  the  company  as  to  what  kind  of  a 
store  it  intended  to  and  would  establish  at 
Palisades,  its  failure  to  do  so,  his  notice  of 
the  withdrawal  of  his  subscription,  his  de- 
mand for  the  return  of  the  note,  etc.  This 
was  all  rejected. 

[1-4]  The  defendant  in  error  contends  that 
this  testimony  was  all  immaterial  and  con- 
stituted no  part  of  any  defense,  for  tbe  rea- 
son that  the  plaintiff  in  error,  when  called 
for  cross-examination  under  tbe  statute,  ad- 
mitted that  the  Union  Trading  Company  had 
started  a  store  at  Palisades,  and  this  was  all 
Its  written  contract  called '  for ;  that  for 
this  reason  tbe  contract  became  immaterial 
as  testimony,  and  constituted  no  part  of  any 
defense,  and  that  no  oral  testimony  could  be 
Introduced  explanatory  of  it  This  appears 
to  have  been  the  position  of  the  trial  court 
In  this  it  committed  prejudicial  error.  Ac- 
cording  tb  Webster,   the  word   "store"  has 
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many  meanings.  Within  the  meaning  of  any 
place  where  goods  are  kept  for  sale,  there 
are  many  different  kinds  of  stores.  This 
written  agreement  and  receipt,  which  should 
hare  been  admitted,  does  not  state  the  kind 
or  extent  of  the  store  to  be  established.  The 
plaintiff  in  error  offered  proof  on  this  subject 
This  also  should  bare  been  admitted;  bat, 
eliminating  this,  we  cannot  -agree  that  the 
plaintiff  In  error  admitted  that  the  Union 
Trading  Company  had  established  a  real 
store  at  Palisades.  The  substance  of  his  ad- 
mission is  that  he  knew  they  had  secured 
the  use  of  a  building  and  had  a  few  canned 
goods  on  a  shelf  in  It,  and  that  he  had  asked 
Mr.  Campbell,  the  man  in  charge,  when  they 
were  going  to  have  the  stock  of  goods  on 
hand.  This  falls  far  short  of  an  admission 
that  it  had,  in  good  faith,  established  a  real 
store  at  Palisades,  as  per  the  contract,  elim- 
inating the  question  of  what  kind  of  a  store 
was  to  be  established.  That  the  note  was  to 
be  returned  In  case  the  store  was  not  es-' 
tabllshed  is  admitted.  That  a  defense  based 
on  noncompliance  upon  the  theory  of  an  nn- 
completed  contract  in  which  the  essential 
element  of  unconditional  delivery  is  lacking  is 
good  Is  not  open  to  question.  Norman  t.  Mc- 
Carthy, 56  Colo.  290,  138  Pac.  28 ;  Brewing 
Co.  V.  Barets,  9  Colo.  App.  341,  48  Pac.  834 ; 
Roberts  v.  Grelg,  15  Colo.  App.  378.  62  Pac. 
574;  Mosler  v.  Kershow,  16  Colo.  App.  453, 
66  Pac.  449;  Bourke  v.  Van  Eenren,  20  Colo. 
95,  36  Pac.  882;  Hurlburt  v.  Dusenbery,  26 
Colo.  240,  67  Pac.  860 ;  Sayre  t.  Leonard,  57 
Colo.  116,  140  Pac.  196;  Divine  v.  Western 
Slope  Ass'n,  27  Colo.  App.  368,  149  Pac. 
841;  George  v.  WilUams,  27  Colo.  App.  400, 
149  Pac.  837. 

[C]  The  record  discloses  that  the  note  sued 
upon  Is  a  renewal  of  the  one  given  at  the 
time  the  contract  and  receipt  heretofore  set 
forth  were  issued.  For  this  reason  It  is 
claimed  that  the  testimony  shows  that  the 
plaintiff  in  error  was  possessed  of  all  the 
knowledge  which  he  now  has  at  the  time  he 
executed  the  renewal,  and  for  that  reason  is 
estopped  from  making  any  defense  to  the 
note  sued  on.  Without  conceding  what  the 
evidence  thus  discloses,  this  question  can  be 
disposed  of  so  far  as  this  opinion  Is  con- 
cerned by  calling  attention  that  the  plaintiff 
did  not  specially  or  at  all  plead  a  waiver  or 
estoppel,  which  he  now  seeks  to  take  ad- 
vantage of.  The  general  rule  is  that  a  waiv- 
er or  estoppel  In  order  to  be  taken  advantage 
of,  must  be  pleaded.  Leschen  &  Sons  R.  Co. 
V.  Craig,  18  Colo.  App.  353,  71  Pac.  885; 
Mesa  County  Natl.  Bank  v.  Berry,  24  Colo. 
App.  487,  335  Pac.  129:  Gaynor  v.  Clements, 
16  Colo.  209,  26  Pac.  324;  Prewltt  v.  Lam- 
bert, 19  Colo.  7,  34  Pac.  684;  De  Votie  v. 
McGerr,  15  Colo.  467,  24  Pac.  923,  22  Am. 
St.  Rep.  426;  Davidson  v.  Jennings,  27  Colo. 
187,  60  Pac.  854,  48  L.  R.  A.  340,  83  Am.  St. 
Rep.  49. 

[I]  Counsel  concede  the  correctness  of  this 


role,  but  claim  that  this  case  presents  an  ex- 
ception tb  it  for  the  reason  that  they  allege 
that  the  defendant  (plaintiff  In  error  here) 
gave  evidence  which  Justl&ed  an  estoppel. 
To  support  this  contention  they  cite  Gilette 
V.  Young,  45  Colo.  662,  101  Pa&  766,  wherein 
the  syllabi  states: 

"Where  the  defendant  himself  gives  the  evi- 
dence which  warrants  an  estoppel  upon  him, 
without  in  any  respect  restricting  it  to  any  par- 
ticular issue,  be  will  not  be  heard  to  complain 
that  the  estoppel  was  not  pleaded.'.' 

In  the  body  of  the  opinion  it  Is  said: 
"We  think  the  court  was  right  in  withdraw- 
ing this  question  from  the  jury.  The  princi- 
pal point,  however,  made  by  defendants  is  that 
in  their  replication  there  was  no  plea  by  plain- 
tiffs of  waiver  or  estoppel  which,  under  the 
rule  in  this  state,  is  essential.  While  such  is 
our  practice,  we  think  the  rule  is  not  applicable 
to  the  facts  of  this  case.  The  evidence  which 
proved  waiver  or  estoppel  was  furnished  by 
the  defendants  themselves  in  their  attempt  to 
prove  their  counterclaim.  It  was  elicited  by 
them,  and  no  request  was  made  that  it  should 
be  restricted  to  any  particular  issue." 

The  difficulty  with  counsel's  theory  of  this 
opinion  is  its  application  to  this  case.  The 
testimony  here,  .which  they  claim  supports  an 
estoppel,  was  solicited  by  them  from  the 
plaintiff  in  error  when  called  for  cross-ex- 
amination under  the  statute.  It  was  npt  pre- 
sented voluntarily  upon  his  part  for  any  pur- 
pose. In  securing  It  counsel  admit  that  they 
were  somewhat  upon  a  fishing  expedition, 
and,  having  elicited  from  the  plaintiff  in  error 
what  they  claimed  was  an  admission,  they 
now  seek  to  have  that  construed  as  a  volun- 
tary position  on  his  part  and  by  him  injected 
into  the  case,  and  for  that  reason  entitled 
to  be  accepted  as  an  issue  without  pleadings. 
Without  determining  whether  these  so-called 
admissions  go  to  the  extent  of  establishing 
what  counsel  claim,  or  whether  they  would  bo 
good  as  a  defense  if  they  did,  we  cannot  agree 
that  they  .were  injected  into  the  case  volun- 
tarily by  the  plaintiff  In  error  or  treated  as 
an  issue  without  pleadings. 

[7]  Another  reason  which  prevents  an  af- 
firmance of  the  judgment  would  be  the  con- 
flict in  the  testimony  pertaining  to  the  ac- 
ceptance of  the  subscription,  the  issuance  and 
delivery  of  the  stock,  or  whether  it-  was  to  be 
delivered.  Counsel  for  defendant  In  error 
say  that  Rawalt's  testimony  establishes  that 
it  was  understood  that  the  stock,  when  Issued, 
was  to  be  attached  to  the  note  and  delivered 
when  it  was  paid;  that  this  testimony  Is 
definite  and  clear,  whereas  that  of  the  plain- 
tiff in  error  that  there  was  no  such  an  under- 
standing is  evasive,  indefinite,  and  contradic- 
tory. While  this  Is  their  version  of  the  fact, 
and  possibly  may  have  been  that  of  the  court, 
yet  It  was  no  justification  for  the  court's  tak- 
ing the  question  from  the  Jury.  The  evi- 
dence concerning  the  contract  pertaining  to 
the  .withholding  or  delivery  of  the  stock  was 
confilctlng,  and.  If  a  proper  Issue,  which  ap- 
pears to  have  been  accepted  as  such  by  the 
trial  court,  it  should  have  been  submitted  to 
the  Jury. 
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We  deem  it  unnecessary  to  go  into  tbe 
■obstance  of  tbe  defenses  In  detail,  as  the 
case  most  be  reversed  for  tbe  reas<»i8  stated. 
Prior  to  a  new  trial  tbe  parties  will  be  per- 
mitted to  amend  their  pleadings  as  they  may 
be  advised.  This  may  ellmlnata  many  of  tbe 
qnestlons  now  urged. 

The  judgment  is  reversed. 

Reversed. 

SCOTT,  J.,  not  participating. 


(63  Colo.  S24) 

hANti  V.  OOODING  et  aL    (No.  8995.) 
(Supreme  Court  of  Colorado.     July  2,   1917.) 

1.  Appeai.  and  Ebbor  ®=>863—Rbvixw— Mo- 
tion FOB  Continuance. 

In  reviewiog  deoial  of  continuance  for  ab- 
sence of  a  party  on  account  of  illness,  tbe  appel- 
late court  may  examine  the  entire  record  to  see 
whether  or  not  a  continuance  should  have  been 
granted. 

[Etd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  1763,  1766,  3450-3455.] 

2.  CONTINVARCK  «=>47  —  SVIOKNOK  —  ScrFI- 
CIENCT. 

Evidence  held  to  indicate  that  a  motion  for 
eontinoance  on  the  ground  of  the  absence  of 
defendant  due  to  illness  was  not  sought  for  the 
purpose  of  hindrance  or  delay. 

[£kl.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  |  141.] 

8.  Continuance  4=>12— Gbounds. 

Where  a  motion  for  continuance  on  the 
ground  of  absence  of  defendant  on  account  of 
illness  was  the  first  continuance  asked  for  in 
the  case  and  was  made  during  tbe  first  term 
that  the  case  was  at  issue,  held  that  the  refusal 
to  sustain  the  motion  was  error. 

[Kd.  Note. — For  other  cases,  see  C>>ntinnance, 
Cent  Dig.  ii  40,  42,  49,  60,  62.] 

En  Banc.  Error  to  District  Court,  Boutt 
Connty ;   J(din  T.  Shumate,  Judge. 

Petitifm  by  A.  M.  Gooding  and  another  filed 
in  the  case  of  Lane  v.  Lyon  against  both 
ptaintttt  and  defendant,  to  recover  attorney's 
fees  and  retmbunsonent  for  expenses  from 
tbe  petitioners'  former  client,  tbe  plaintiff, 
John  W.  Lana  Judgment  £or  petitioners 
■gainst  Lane,  and  be  brings  error.  Reversed, 
and  new  trial  ordered. 

Albeit  O.  Craig,  of  Dmver,  for  plaintHF  in 
error.  A.  L.  Wessels,  A.  M.  Gooding,  and  A. 
U.  Gooding,  Jr.,  all  of  Steamboat  Springs, 
for  defendants  in  error. 

AJjLSSS,  J.  Prtor  to  January  6,  1914,  A. 
M.  Gooding  and  Arthur  Ll  Wessels,  defend- 
ants in  error,  were  attorneys  for  tbe  plaintiff 
bi  a  case  entitled  Lane  v.  Lyon.  On  tbe  date 
above  mentioned,  tbe  defendants  in  error  filed 
in  tbe  same  case  a  petitioa  against  both  the 
plaintiff.  Lane,  and  tbe  defendant  Lyon.  The 
purpose  of  the  petition,  so  far  as  it  is  now 
necessary  to  note,  was  to  recover  a  certain 
turn  of  mmey,  as  attorney  fees  and  reim- 
bursement for  expenses,  from  the  petitioners' 
client  or  former  client,  the  plaintiff,  Lane. 
In  due  course  of  these  proceedings.  Lane  filed 


bis  separate  answer,  and  Croodlnir  and  Wes- 
sels filed  their  replication.  Issues  were  join- 
ed July  31,  1914.  A  trial  to  the  court,  with- 
out a  Jury,  was  had  on  October  6,  1914,  and 
tbe  Issues  found  for  tbe  petitioners  and 
against  I/ane.  Tbereafter  judgment  was  en- 
tered against  Lane,  the  plaintiff  in  error. 

Among  the  numerous  errors  assigned  is 
that  tbe  court  erred  in  overruling  the  motion 
of  plaintiff  in  error.  Lane,  for  a  continuance 
in  tbe  cause,  and  in  proceeding  to  trial  on 
October  6,  1914. 

Tbe  material  facts  proper  to  be  noted  in 
the  consideration  of  tills  assignment  of  er- 
ror are  as  follows:  Tbe  dodiet  was  called 
on  September  21,  1914.  Ilie  case  was  set 
for  September  30th,  to  follow  the  disposition 
of  criminal  jury  cases.  McClelland,  who  ap- 
peared for  Lane  and  Lyon  as  their  attorney 
at  tbe  time  the  case  was  tried,  was  not  act- 
ing as  tbelr  attorney  at  the  time  the  case 
was  set  for  trial  or  the  dodcet  called.  The 
deputy  clerk  of  the  court,  upon  tbe  case  be- 
ing set  for  trial,  notified  Attorney  Oalg  and 
Attorney  Stiinson,  who  were  representing 
Lane  and  Lyon,  that  the  case  was  set  for 
September  30th.  (Tralg  and  Stimson  were 
then  in  Denver,  and  each  was  notified  by  let- 
ter. Some  days  thereafter  McClelland  re- 
ceived a  telephone  inquiry  from  Stimson  at 
Denver  as  to  whether  or  not  tbe  case  would 
be  reached  at  tbe  time  set  McClelland  in 
turn  inquired  of  the  court,  and  was  Informed 
that  the  case  could  not  l>e  reached  at  that 
time,  and  this  information  was  thereupon 
communicated  to  Stimscm.  On  October  5tb 
tbe  case  was  continued  to  10  o'clocic  a.  m.  the 
following  day.  On  October  6th,  before  any 
proceedings  were  taken  in  the  case,  McClel- 
land appeared  as  attorney  for  IJane  and  Lyon 
and  filed  a  motion  for  a  continuance,  sup- 
ported by  aflldavit  The  motion  was  resisted 
by  tbe  petitioners,  Gooding  and  Wessels,  who 
introduced  evidence  against  the  same.  The 
supporting  affidavit  of  McClelland  alleged, 
and  it  is  not  disputed,  that  <hi  October  3d 
the  criminal  cases  suddenly  came  to  a  close, 
and  that  at  that  time  McClelland  was  ill. 
This,  circumstance  corroborates  testimony  to 
the  effect  that  Stimson  received  no  notice  of 
the  trial  until  10  o'clock  a.  m.  of  October  5th, 
at  which  time  be  immediately  notified  Mo- 
CHelland  that  "party  leaves"  next  morning, 
evidently  referring  to  parties  litigant,  their 
witnesses  and  attorneys.  However,  McClel- 
land in  his  affidavit  simply  alleged: 

"I  am  informed  that  Judge  Stimson  Is  now 
on  his  way  and  will  arrive  here  this  evening." 

The  affidavit  further  alleged  that  the  ab- 
sence of  Stimson  was  due  to  the  fbult  of  the 
affiant  McClelland,  "for  the  reason  that  be 
told  Judge  Stimson  that  he  would  notify  him 
over  the  phone  in  time  to  be  present,  and  that 
the  said  Stimson  had  told  the  others  that  be 
would  notify  them,"  and  that  affiant  was  ill 
and  failed  to  keep  Stimson  posted.    Tbe  mo- 
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Hon  for  a  continaance  was  npon  the  ground 
that  "the  said  Lane  cannot  safely  go  to  trial 
unless  he  is  present,  and  that  he  la  unable 
to  be  present  at  thla  time"  on  acconnt  of 
sickness,  and  also  that  Lane  Is  an  important 
witness  for  Lyon.  Lane's  Illness  was  shown 
by  a  telegram  from  a  physician  Introduced  In 
support  of  the  motion. 

[1]  While  the  record,  so  far  as  it  shows 
what  transpired  prior  to  the  time  the  trial 
court  overruled  the  motion  for  a  continuance, 
may  not  clearly  show  that  the  court  abased 
its  discretion  in  denying  the  continuance,  yet 
this  court  in  affirming  or  reversing  the  Judg- 
ment as  to  the  ground  under  consideration 
may  examine  the  entire  record  to  see  whether 
or  not  a  continuance  ought  to  have  been 
granted.  In  the  case  of  Pease  v.  State  (Tex. 
Civ.  Ak).)  155  S.  W.  657,  the  application 
for  a  continuance  was  upon  the. ground  of 
absent  testimony,  and  the  appellate  court  in 
its  opinion  says: 

"Nor  can  it  be  doubted  that  an  appellate  coart 
in  passing  upon  an  asstgnment  complaining  of 
the  overruling  of  an  application  for  continuance 
may  look  at  the  evidence  taken  upon  the  trial 
to  determine  whether  the  testimony  desired  was 
in  fact  material,  and  whether  in  fact  any  in- 
jury resulted  by  reason  of  its  absence." 

In  the  'case  at  bar  it  appears  that  about 
or  soon  after  6  o'clock  p.  m.  of  October  6, 
1914,  after  a  trial  in  the  absence  of  Lane 
and  bis  chief  counsel  and  witnesses,  a  Judg- 
ment was  rendered  against  Lane,  and  in 
about  an  hour  thereafter  Liane  and  his  chief 
counsel  and  witnesses  arrived  from  Denver  at 
Steamboat  Springs,  the  county  seat  of  Routt 
county  and  the  place  of  trial.  At  the  close  of 
the  trial,  and  Just  prior  to  the  rendition  of 
the  Judgment,  McClelland,  representing  Lane 
and  Lyon  at  the  trial,  moved  for  a  recess,  and 
the  motion  was  denied.  About  noon  of  Oc- 
tober 5th,  the  day  preceding  the  trial,  Craig, 
the  chief  counsel  for  Lane,  learned  from 
Stimson,  who  represented  Lyon,  that  the  case 
had  been  set  for  the  5tfa,  and  immediately 
began  preparation  to  leave  Denver  for  Routt 
county.  It  was  impossible,  on  account  of  im- 
passable roads,  to  go  by  automobile,  and  Craig 
with  Lane  and  his  witnesses  took  the 'first 
train  that  it  was  possible  for  them  to  take, 
and  arrived  at  Steamboat  Springs  in  about 
an  hour  after  Judgment  was  rendered  on  the 
6th.  It  appears  also  that  the  court  was  in- 
formed by  McClelland,  at  the  time  he  moved 
for  a  recess  at  the  dose  of  the  tr^  that 
Lane,  his  counsel  and  witnesses,  were  with- 
in an  hour's  ride  from  Steamboat  Springs, 
the  place  of  trial,  and  could  be  present  in 
court  within  an  hour. 

[2, 3]  It  appears  from  the  record  that  this 
was  the  first  continuance  asked  for,  and  also 
was  made  during  the  first  term  that  this 
case  was  at  issue.  The  entire  record,  taken 
as  a  whole,  fairly  indicates  that  the  contin- 
uance was  not  sought  for  the  purpose  of 
hindrance  or  delay.     It  was  not  definitely 


known  by  either  side  when  the  case  woold 
be  reached  for  trial,  and  it  appears  that  Loxie 
and  hla  attorneys  in  Denver  had  been  holding' 
themselves  In  readiness  to  go  to  Routt  coun- 
ty In  time  to  attend  the  trial.  A  continuance 
for  a  short  time  would  not  have  inconvenleac- 
ed  the  petitioners,  who  opposed  the  contin- 
uance, as  they  appear  to  be  residents  of  tbe 
county  where  the  case  was  pending.  Un- 
der the  rulings  of  the  trial  court,  this  was 
not  a  Jury  case,  and  therefore  considerations 
of  convenience  to  Jurors  were  not  involved. 

In  the  case  of  Elliott  v.  Field,  21  Colo.  378, 
41  Pac.  504,  this  court  said: 

"The  plaintiff  had  the  right  to  be  present  to 
assist  his  counsel  in  the  trial,  and  his  necessary 
absence  was  a  good  ground  for  continuance." 

In  9  Cyc.  146,  it  is  said: 

"Every  application  for  a  continuance  should 
be  heard  by  the  court  and  determined  accord- 
ing to  its  circumstances.  WbUe  it  is  the  duty  of 
the  court  to  prevent  unnecessary  delay  in  the 
trial  of  causes,  yet  it  should  not  prejudice  the 
substantial  rights  of  parties  by  forcing  them  to 
trial  when  they  cannot  reasonably  be  expected 
to  do  full  and  complete  justice  to  their  case." 

Taking  Into  consideration,  not  only  Lane's 
showing  made  on  his  motion  for  a  contina- 
ance, but  also  the  showing  made  upon  his 
motion  to  set  aside  the  default  Judgment,  and 
also  all  the  circumstances  of  the  case  bear- 
ing on  the  Justice  of  a  continuance  and  of  al- 
lowing Lane  and  his  chief  counsel  and  wit- 
nesses to  be  present  at  the  trial,  we  are  of 
the  opinion  that  a  new  trial  ought  to  be 
granted,  and  therefore  hold  that  there  was 
error  in  refusing  to  sustain  the  motion  for  a 
continuance. 

The  Judgment  of  the  district  court -Is  re- 
versed, and  a  new  trial  ordered. 

Reversed. 


(tt  Oolo.  n6> 
HESS  FLUME  CO.  v.  I*A  JUNTA  SUBUR- 
BAN LAND  CO.  et  aL    (No.  8646.) 

(Supreme  Court  of  Colorado.    July  2,  1917.) 

1.  Watkbs  and  Wateb  Coubsks  «=»254— Ib- 

UQATION    STSTEM— EABEMENTa 

Contract  of  L.  to  furnish  I.  water  through 
flumes  to  be  built  by  L.,  I.  to  pay  his  proportion 
of  the  expense  of  keepmg  them  up,  but  to  pay 
nothing  toward  cost  of  construction,  does  not 
give  I.  an  easement  therein. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  81L] 

2.  Mechanics'    Liens  «3>182  —  Ibbigation 
Stsibm— Pbopebtt  Subject. 

L.  having  contracted  with  F.  for  construc- 
tion by  F.  of  a  system  of  flumes  and  ditches  to 
irrigate  land  of  L.,  part  of  _  which  it  thereby 
agreed  to  convey  to  F.,  the  lien  of  the  subcon- 
tractor for  construction  of  flumes  to  form  part 
of  the  system,  extends  to  all  such  lands  under 
Rev.  St.  1908,  {  4027,  providing  that  lien  for 
Improvement  on  land  shall  extend  to  so  much 
of  the  land  whereon  the  improvement  shall  be 
made  as  may  be  necessary  for  the  convenient 
use  and  occupation  of  the  improvement 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  310-314.] 
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3.  MORTOAOES   ®=3l51(3)— MscHAifics'    LiBRS 

— Pbiorities.    ' 
Rights  of  one  taking  a  mortgage  on  land  aft- 
er completion  of  irrigation  ditch  are  subject  to 
the  rights  of  the  contractor  to  a  lien  on  the 
ditch. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  fS  332-336.] 

Hill  and  Garrigues,  3J.,  dissenting. 

Error  to  District  Oonrt,  Otero  County;  J. 
B.  Rizer,  Judge. 

Action  by  the  Hess  Flume  Company, 
against  the  La  Junta  Suburban  Company  and 
others.  Judgment  was  adverse  to  plaintiff, 
and  It  brings  error.    Reversed. 

Fred  A.  Sabin,  ot  La  Junta,  for  plaintiff  in 
error. 

TELLER,  J.   The  La  Junta  Suburban  Land 
Company,  owning  the  La  Junta   Suburban 
Gardens,  on  March  7,  1913,  by  contract  in 
writing  agreed   to   convey   to   the   Hooeler 
Farm  Company  a  tract  of  land  in  said  Subur* 
ban  Gardens,  and  to  allow  the  latter  com- 
pany a  credit  of  $4,150  on  the  purchase  price 
of  the  land,  as  part  payment  for  the  ccmstruo- 
tion  of  a  system  of  flumes  and  ditches  for 
the  Irrigation  of  the  land  conveyed  to  the 
farm  company,  and  of  the  lands  retained  by 
the  land  company.    The  contract  further  pro- 
vided that  the  system  should  be  of  sufficient 
capacity  to  irrigate  the  lands  above  mention- 
ed, and  the  lands  of  one  Flnnup,  with  whose 
ditch  the  system  was  to  be  connected.    On 
March  15, 1913,  the  farm  company  entered  in- 
to a  contract  with  the  plaintiff  in  error  for 
the   construction    of   certain    flumes   which 
were  to  form  a  part  of  the  system  for  bring- 
ing water  to  said  lands,  as  required  by  the 
contract  of  March  7,  1913.    Hie  work  hav- 
ing been  completed  on  May  SI,  1913,  and  the 
farm  company  having  failed  to  pay  therefor, 
the  flume  company,  on  July  24,  1913,  filed  its 
lien  statement  for'  the  contract  price  of  $5,- 
000,  with  an  addition  of  $573.19  aUeged  to 
be  due  for  extra  work  and  material.    In  due 
time  the  plaintiff  in  error  began  suit  to  fore- 
close the  lien  initiated  by  said  statement, 
making  the  land  company,  the  farm  company, 
and  the  Pueblo  Savings  &  Trust  Company, 
defendants.    Subsequently  Mary  M.  McCreery 
and  the  public  trustee  of  Otero  county  were 
made  defendants,  the  former  as  a  mortgagee, 
and  the  latter  as  trustee  in  a  deed  of  trust 
given  by  the  farm  company  to  the  land  com- 
pany, to  secure  a  balance  of  $21,000  of  the 
purchase  price.    Judgment  was  entered  again 
against  the  farm  c(Hnpany  for  the  sum  of 
$5,274.60,  and  the  Uen  claimed  by  plaintiff 
■vr&a  denied.    The  court  gave  the  other  de- 
fendants their  costs.    The  denial  of  the  lien 
Is  the  principal  objection  urged  against  the 
Judgment.     The  trial  court  announced  that 
Uie  plaintiff  would  be  entitled  to  a  Hen  upon 
■tbe  lands  of  the  farm  company,  and  of  the 
land  company,  were  these  lands  all  that  were 


to  be  Irrigated  by  the  ditch  in  question,  bat 
that  It  api>eared  that  the  ditdi  was  designed 
to  and  did  furnish  water  for  the  lands  of 
one  Flnnup.  The  court  also  referred  to  the 
case  of  Springer  ▼.  Ford,  16S  U.  S.  613,  18 
Sup.  Ct.  170,  42  L.  Ed.  562,  as  authority  for 
holding  that: 

"The  plaintiff  may  have  a  lien  upon  the  entire 
tract  of  land  irrigated  by  the  ditcn  in  question, 
or  else  the  lien  is  limited  to  the  land  constitut- 
ing the  actual  right  of  way  for  the  ditch" 

— and  added: 

"I,  therefore,  hold  that  the  plaintiff  is  not 
entitled  to  a  lien  upon  the  land  described  in  the 
lien  statement" 

It  was  also  held  that  plaintiff  had  no  Uen 
on  the  structure  build  by  it,  because  said 
Flnnup  owned  an  interest,  or  at  least  an 
easement,  in  the  ditch  upon  which  plaintiff 
had  done  work. 

Reference  to  the  case  of  Springer  v.  Ford, 
supra,  shows  that  it  does  not  hold  as  the 
court  below  supposed.  In  that  case  It  appear- 
ed that  the  Maxwell  Land  Grant  Company 
entered  into  a  contract  with  the  Springer 
Land  Association  by  which  the  latter  was  to 
construct  an  irrigation  system  on  the  Grant 
Company's  land,  to  be  paid  for  out  of  the 
proceeds  of  the  sale  of  22,000  acres,  all  of 
which  lands  were  to  be  Irrigated  by  the  said 
system.  Ford,  the  defendant  In  error,  was 
employed  by  the  Springer  Association  under  a 
contract  to  construct  the  system.  The  Su- 
preme Court  of  New  Mexico  gave  him  a  lien 
on  the  22,000  acres,  and  the  decree  to  that 
effect  was  affirmed  by  the  Supreme  Court  of 
the  United  States.  Tbe  decision  Is  clearly 
based  upon  the  well-known  principle  that 
property  should  be  liable  for  tbe  cost  of 
improvements  by  which  it  Is  benefited.  Moch- 
on  V.  Sullivan,  1  Mont.  470;  Mallory  v.  La- 
crosse Co.,  80  Wis.  170,  49  N.  W.  1071.  The 
statute  of  New  Mexico,  under  consideration 
in  that  case  was  substantially  the  same  as 
ours,  and  the  facts  as  above  stated  were 
quite  similar  to  those  of  the  case  at  bar.  The 
court  said: 

"This  tract  of  22,000  acres  was  the  tract  for 
whose  irrigation  the  ditch  was  constructed  and 
by  which  it  was  to  be  benefited.  The  ditch  and 
the  land  were  inseparably  connected  as  parts  of 
a  common  enterprise,  and  to  sever  the  ditch  from 
the  land  would  render  the  ditch  practically 
worthless.  •  •  •  The  contract  with  the  Max- 
well Land  Grant  Company  showed  that  It  caus- 
ed the  improvement  to  be  made  for  the  purpose 
of  supplying,  tbe  entire  acreage  under  the  ditch, 
and  in  consideration  of  the  construction  of  the 
improvement  gave  to  the  Springer  Land  Associa- 
tion an  interest  in  the  22,000-acre  tract.  The 
improvement  was  projected  and  constructed  up- 
on the  property  as  an  entirety,  though  the  con- 
tract contemplated  that  after  its  completion  the 
tract  should  be  cut  up  and  sold  in  small  hold- 
ings, the  Maxwell  Company  manifestly  causing 
the  improvement  to  be  made  for  the  express  pur- 
pose of  rendering  the  land  salable.  To  limit  the 
land  upon  which  the  lien  was  given  to  the  strip 
of  land  60  feet  in  width  and  26  miles  long, 
which  was  actually  occupied  by  the  ditch,  and 
exclude  the  tract  which  the  ditch  was  construct- 
ed to  benefit  by  its  continuous  operation,  would. 
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It  Mem*  to  US,  be  to  unreasonably  eireamseribe 
the  meaning  of  the  statute.  *  *  *  This  ditch 
was  to  expend  its  waters  on.  this  tract,  and 
could  not  be  used  or  operated  without  it.  Each 
was  dependent  on  the  other,  and  both  were 
bound  together  in  the  accomplishment  of  a  com- 
mon purpose.  The  lien  must  apply  to  the  entire 
tract  or  be  confined  to  the  right  of  way  through 
which  it  took  its  course,  and  to  narrow  it  down 
to  the  latter  would  be  to  disregard  the  very 
terms  of  the  statute." 

The  court  then  refers  to  the  claim  tbat  the 
decree  Included  more  land  than  could  be 
held  to  appertain  to  the  ditch,  and  rejects  It 
on  the  ground  that  the  Supreme  Court  of 
New  Mexico  expressly  found  that  the  entire 
tract  on  which  the  Uen  was  held  to  attach 
was  "under  said  ditch  and  to  be  irrigated 
thereby."  The  case  is  therefore  authority 
for  giving  the  plaintiff  in  this  case  a  lien 
upon  all  the  lands  in  question. 

[1]  The  court's  finding  that  Finnup  had  an 
interest,  or  an  easement,  in  the  ditch  is  not 
supported  by  the  evidence.  A  witness  testi- 
fied that  Finnup  owned  an  Interest  in  the 
system,  but  on  motion  the  testimony  was 
stricken  out.  Subsequently  a  witness  for 
the  defendant  testified  that  the  land  company 
was  under  contract  with  Finnup  to  furnish 
mm  water  through  the  flumes,  which  were  to 
be  built  by  the  land  company,  and  he  was  to 
pay  his  proportion  of  the  expense  of  keeping 
them  up;  that  he  paid  nothing  toward  the 
cost  of  construction.  This  falls  far  short  of 
proving  an  easement,  and  there  is  no  other 
evidence  on  this  point. 

[2]  The  land  company,  having  by  its  con- 
tract with  the  farm  company  required  the  lat- 
ter to  make  the  improvement,  and  so  to  lo- 
cate and  construct  the  system  as  to  irrigate 
the  lands  retained,  as  well  as  those  sold  to 
the  farm  company,  made  the  latter  its  agent 
for  the  purpose  of  providing  an  Irrigation 
system  for  the  entire  tract.  On  principle 
and  under  the  authority  of  the  case  last 
cited  the  lien  attaches  to  all  the  land  under 
the  ditch  owned  by  the  land  company  when 
the  contract  was  made.  Section  4027,  R.  S. 
1908,  grants  a  lien  on  so  much  of  the  land 
whereon  the  structure  or  Improvement  is 
made,  "as  may  be  necessary  for  the  conven- 
ient use  and  occupation  of  such  building," 
etc.  It  has  been  held  that  this  language 
means  all  the  land  which  is  benefited  and 
whose  value  is  increased  by  the  improve- 
ment ;  It  having  been  made  at  the  instance 
or  with  the  knowledge  of  the  owner.  Ford 
V.  Springer  Ass'n,  8  N.  M.  37,  41  Pac.  546. 
The  Uen  being  granted  in  recognition  of  Its 
inherent  justice,  It  must  extend  to  all  the 
property  which  is  benefited  by  the  Improve- 
ment. Anything  short  of  that  does  not  do 
complete  Justice.  Of  course,  only  so  much  of 
the  property  will  be  taken  as  may  be  neces- 
sary to  satisfy  the  debt,  but  it  must  all  be 
subject  to  the  Uen  in  the  first  Instance. 

[3]  Plaintiff,  as  against  the  trust  company, 
sought  a  lien  only  on  the  structure,  or  im- 


provement; and  since  the  inCTfrnbrance  wbtcb 
the  trust  company  had  was  subsequent  to  the 
completion  of  the  ditch,  its  rights  were  sub- 
ject to  plalntifC's  rights  to  a  lien  on  the  dltcb. 
Accepting  the  finding  of  the  court  that  tbe 
work  done  by  the  plaintiff  was  a  reconstroe- 
tion  of  .an  old  system  instead  of  tbe  building 
of  a  new  or  entire  structure,  it  follows  that 
the  lien  of  the  McCreery  mortgage  la  prior 
to  that  of  the  plaintiff,  and  tbe  decree  to 
that  effect  is  correct. 

■  The  decree  is.  In  other  respects,  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  harmony  herewith. 
Reversed. 

HILL  and  GARRIGUES  JJ.,  dissent. 

GARRIGUES,  J.  I  cannot  agree  with  the 
majority  opinion.  Mechanics'  liens  are  In 
derogation  of  the  common  law,  and  are  bas- 
ed entlrel.v  upon  the  statute,  and  not  upon 
any  principle  that  "property  is  liable  for  the 
cost  of  improvements  which  benefit  It."  The 
statute,  being  in  derogation  of  the  comm<m 
law.  Is  to  be  strictly  construed  in  determining 
w^hether  the  property  is  subject  to  a  lien,  and 
if  H  Ir.  then  liberally  constniPd  in  the  re- 
medial right  In  enforcing  the  lien.  There  la 
nothing  In  the  statute  giving  one  construct- 
ing an  Irrigating  ditch  a  mechanic's  lien 
upon  the  lard  the  ditch  is  intended  to  Irri- 
gate. The  Uen  is  upon  the  structure.  Ac- 
cording to  the  majority  opinion.  If  one  should 
construct  a  lateral  from  a  main  ditch  for  a 
fanner,  he  would  be  entitled  to  a  mechanic's 
Hen  upon  the  entire  farm.  A  reading  of  the 
statute  does  not  impress  me  that  the  Legla- 
latare  Intended  any  such  absurdity. 


(97  Wash.  177) 

DROPPELMAN  v.  PORT  OF  SEATTLEl. 
(No.  14087.) 

(Supreme  Court  of  Washington.    June  SO,  1917.> 

1.  Mtjnicipai,  Cobpobatioks  €=>3S9(2)— Cok- 
TBACT  FOB  Public  Wobk— Conoibdotiok — 

SPECinCATIONS. 
Where  a  contract  for  construction  of  work 
for  the  port  of  Seattle  provided  that  the  port 
should  not  be  answerable  for  loss  suffered  by  one 
contractor  through  fault  of  another,  it  was  im- 
material that  specifications,  upon  which  a  con- 
tractor made  his  bid,  did  not  contain  such  a 
provision. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  870.] 

2.  MONiciPAL  Cobporationb  *=>362(1>— Con- 

TEACT    fob    PtSBLIC     WOBK— PEBFOBMANOfr— 

DEI.AT  Causkd  by  Othkb  Contractobs. 
A  contractor,  engaged  to  construct  saper- 
structure  for  the  port  of  Seattle,  could  not  rely 
on  iwrt  commissioner's  delay  in  notifying  dredg- 
ing contractor  to  fill  in  between  bulkheads, 
where  his  own  work  in  constructing  bulkheads 
was  not  ready  when  the  dredging  company  was 
notified. 

[Ed.  Note.— For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  i  894.] 
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S.   MURICIPAZ,  COBFOBATIOHS  «=»3ffi(l)— COH- 

TKACT  roB,   Pdbuc    Wokk— Pbbfobmawob— 
Dei^t  Caused  bt  Otrbb  Pabtt— waivkb. 
A   contractor,  engaged  to  constrnct  anper- 
■tructurca  for  the  port  of  Seattle,  coald  not  ez- 
cnae  hia  delay  on  account  of  rejection  of  mate- 
rials bj  inspector,  where  he  snbsequently  made 
an  agreement  providing  that  the  port  commia- 
aioners  ahould  not  be  responaible  for  such  delay. 
[£d.    Note.— For  other   casea,   see  Municipal 
Corporationa,  Cent.  Dig.  {  884.] 

4.   MUNICIPAI.  COBPOBATIORS  «=i>362(2)— CON- 

TBACT   FOB  Public  Wokk— Pebfobmanoh-' 

Waivkb  of  Delay— Patubnt. 
Payment,  under  a  contract  to  consttuct  au- 
perstmcturea  for  the  port  of  Seattle,  wag  not  a 
waiver  of  a  contractora  delay,  where  it  waa  not 
made  nntil  after  contractor  had  agreed  that  the 
port  commiasionera  should  not  be  responsible 
ioT  auch  delay. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  895.] 

K.  MuNiciPAi.  CoBPORATioita  <8=>374(4)— CoH- 

TKACT    FOB    PUBLIC    WOBK— ACTION    TO    RB- 

COTKB  Penalty— Evidence. 
The  testimony  of  one  who  waa  chief  engineer 
during  part  of  the  time  that  plaintiff,  a  contrac- 
tor, engaged  to  construct  superstructures  for  the 
port  of  Seattle,  was  employed,  but  who  resigned 
prior  to  the  final  settlement,  that  in  bis  opin- 
ion the  contractor  should  not  be  charged  with 
penalty  for  delay,  was  not  material  in  action 
by  contractor  to  recover  on  the  contract,  since 
he  was  not  in  an  official  position  that  would 
make  bis  opinion  binding,  and  where  his  testi- 
mony on  the  whole  waa  to  the  effect  that  the 
contractor  waa  responsible  for  the  delay. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent.  Dig.  §{  905,  910.] 

Depftrtment  1.  Appeal  from  Superior 
Coort,  King  County;  R.  B.  Albertaon,  Judge. 

Action  by  M.  J.  Droi$peIman  against  the 
Port  of  Seattle.  Judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

Tocker  &  Hyland,  of  Seattle,  for  appellant 
C.  J.  France,  of  Seattle,  for  respondent. 

MORRIS.  J.  In  May,  1913,  Hans  Peder- 
■on  entered  Into  a  contract  with  the  port  com- 
missioners to  erect  the  superstructure  of  the 
Smith  Cove  terminal.  The  contract  provided 
that  the  work  was  to  be  completed  in  210 
days  from  the  date  of  notification  to  com- 
mence work,  and  In  case  not  so  completed  the 
contractor  agreed  to  pay  as  liquidated  dam- 
ages $100  for  each  day  the  completion  was 
delayed  beyond  the  210  days.  Pederson  was 
notified  to  commence  work  June  2,  1913,  and 
his  time  within  which  to  complete  the  con- 
tract expired  December  29,  1913.  The  work 
was  not  completed  until  August  i,  6,  (1914. 
On  March  10,  1914,  the  work  was  approxi- 
mately only  60  per  cent  completed,  and  Pe- 
derson was  155  days  behind  In  his  contract 
To  settle  any  dilute  as  to  the  cause  and 
responslbiUty  for  this  delay  the  following 
contract  was  then  entered  into: 

'TThis  memorandum  of  agreement  entered  in- 
to this  10th  day  of  March,  1914,  between  the 
port  commission  of  the  port  of  Seattle,  party  of 
the  first  part,  and  Hans  Pederson,  the  contrac- 
tor, party  of  the  second  part,  Witnesseth:  That 
whereas,  under  date  of  May  28,  1913,  the  port 


commission  entered  into  a  contract  with  the  con- 
tractor for  furnishing  all  material  and  perform 
ing  all  labor  for  the  Smith  Cove  Improvement 
subdivision  No.  2 ;  and  whereas,  the  work  so  to 
be  performed  has  not  been  performed  within 
the  time  fixed  in  the  contract  for  the  perform- 
ance of  the  same  and  a  dispute  has  arisen  be- 
tween the  port  commission  and  the  contractor  as 
to  the  responsibility  for  such  delay,  the  contrac- 
tor not  claiming  that  the  delay  ia  due  to  the 
port  but  that  it  is  due  to  causes  which,  under 
the  terms  of  the  contract,  excuse  him  for  the 
delay,  and  the  port  commission  claiming  that 
the  contractor  alone  is  responsible  for  the  delay: 
It  is  sow  agreed  between  the  port  commission 
and  the  contractor  as  follows: 

"First.  That  the  period  of  delay  in  dispute  is 
thirty  days  and  the  liquidated  damages  there- 
for is  three  thousand  dollars. 

"Second.  That  the  contractor  shall  proceed 
with  the  work  under  the  contract,  and  the  time 
for  the  completion  of  the  contract  is  hereby  ex- 
tended up  to  and  including  the  thirtieth  day  aft- 
er the  work  on  said  improvement  under  subdi- 
vision one  shall  be  completed. 

"Third.  That  the  sum  of  three  thousand  dol- 
lars shall  be  deducted  from  the  estimate  now 
about  to  be  paid,  the  date  of  said  estimate  be- 
ing February  28,  1914,  and  the  amount  thereof 
$21,663.13,  and  that  said  sum  of  three  thousand 
dollars  shall  be  retained  by  the  port  commis- 
sion until  the  final  settlement  with  the  i>ort 
commission  under  said  contract,  at  which  time 
the  matter  shall  be  determined  between  the  port 
commission  and  the  said  contractor  as  to  the 
cause  of  the  delay,  as  aforesaid,  and  if  it  shall 
be  determined  that  the  contractor  is  responsi- 
ble for  such  delay,  the  port  commission  shall 
retain  such  sum  of  three  thousand  dollars  out 
of  such  final  settlement,  otherwise  it  shall  be  in- 
cluded in  such  final  settlement  with  the  con- 
tractor. 

"Fourth.  Nothing  herein  contained  shall  im- 
pair other  provisions  of  the  contract  or  affect 
the  rights  or  remedies  of  the  port  under  the  con- 
tract as  the  work  shall  proceed." 

After  the  ccHnpletion  of  the  contract  Pe- 
derson presented  a  claim  to  the  port  commis- 
sioners for  $3,000,  claiming  be  was  in  no 
wise  responsible  for  the  delay.  The  claim 
was  denied,  Pederson  assigned  his  interest 
therein  to  appellant  and  this  suit  was  com- 
menced. The  lower  court  found  tliat  Peder- 
son was  responsible  for  delay  in  excess  ot 
30  days  prior  to  March  lOth,  and  denied  re- 
covery. 

Appellant's  first  contention  is  one  of  fact 
claiming  that  under  the  evidence  the  delay 
was  caused:  (a)  By  the  Puget  Sound  Bridge 
Se  Dredging  Company  having  the  contract 
for  dredging  and  filling  in  connection  with 
the  terminal  structure ;  (b)  by  delaying  notice 
to  the  dredging  company  to  commence  work ; 
(c)  by  the  act  of  an  Inspector  in  rejecting 
materials.  The  second  contention  is  one  of 
law  that  on  March  10,  1914,  the  date  of  the 
agreement  fixing  liquidated  damages,  the  port 
of  Seattle  bad  waived  all  claims  for  damages 
growing  out  of  delay. 

[1]  Section  27  of  the  spedflcations  for  the 
work  provides  that: 

"The  port  of  Seattle  shall  not  be  answerable 
to  one  contractor  for  any  damage  or  loss  he 
may  suffer  through  the  fault  of  any  other  con- 
tractor or  subcontractor  of  another  contractor." 
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[2]  If  this  clause  Is  to  be  given  effect  it  Is 
evident  tbat  Pederson  cannot,  as  against  the 
port  of  Seattle,  claim  liability  for  any  loss 
sustained  by  him  from  the  dredging  company. 
As  a  matter  of  law  this  Is  not  disputed,  but 
the  claim  Is  advanced  that  this  provision  was 
not  In  the  specifications  sent  to  Pederson  upon 
which  he  based  his  bid,  and  that  he  had  no 
knowledge  of  its  existence  until  It  was  called 
to  his  attention  later  on  by  the  commlssloners- 
MHiatever  may  be  the  fact  as  to  whether  or 
not  this  provision  was  In  the  spedflcations 
upon  which  Pederson  based  his  bid,  it  was 
unquestionably  a  part  of  the  contract  when 
he  signed  it,  and  as  such  he  was  bound  by 
it  Irrespective  of  this  we  fail  to  find  any 
warrant  in  the  evidence  for  finding  that  the 
dredging  company  delayed  Pederson.  Under 
bis  contract  Pederson  was  to  construct  sheet 
piling  bulkheads  from  the  inner  end  of  the 
pier  outward  to  a  point  20  feet  below  city 
datum.  Hie  dredging  company  was  then  to 
fill  in  between  the  bulkheads  to  a  required 
elevation,  upon  which  the  superstructure  was 
to  be  erected.  Pederson  was  dilatory  in  com- 
plying with  this  provisimi  of  his  contract,  and 
had  not  completed  It  when  the  dredging  com- 
pany was  ordered  upon  the  work.  The  delay 
in  notifying  the  dredging  company  to  com- 
mence its  work  in  no  manner  injured  Peder- 
son as  his  part  of  the  work  waa  not  ready 
when  the  iport  commissioners  notified  the 
dredging  company  to  proceed  with  its  con- 
tract 

[3, 4]  As  to  the  claim  of  delay  by  reason  of 
the  unwarranted  rejection  of  materials  by 
an-  inspector,  the  only  answer  necessary  is 
fonnd  in  the  agreement  of  March  10th, 
wherein  it  was  expressly  decided  that  the 
port  cmnmlssion  was  not  responsible  for  the 
delay.  The  only  dispute  between  the  parties 
is  as  to  whether  or  not  Pederson's  delay  is 
excusable.  The  last  contention  is  that  of 
waiver  In  law.  There  is  neither  fact  nor  law 
upon  which  this  claim  can  be  sustained.  Ap- 
pellant relies  upon  Erickson  v.  Qreen,  47 
Wash.  613,  92  Paa  449,  and  Wrlgbt  v.  Ta- 
ct>ma,  87  Wash.  334,  151  Pac.  837.  In  each 
of  those  cases  the  paym^its  hdd  to  consti- 
tute waiver  were  made  after  the  completion 
of  the  contract  In  this  case  the  port  oomr 
miasloners  refused  to  make  estimates  and 
payments  to  Pederson  subsequent  to  Decem- 
ber 29,  1913,  until  after  the  agreement  of 
Mardi  10, 1914,  when,  as  recited  In  the  agree- 
ment the  estimate  made  to  February  2Sth 
amounting  to  $21,663.13  was  paid.  Under 
these  facts  there  can  be  no  waiver.  Up  to 
December  29th  Pederson  was  within  the  time 
fixed  in  the  contract  though  backward  in  his 
work.  Any  waiver  therefore  must  have  been 
by  reason  of  payments  subsequent  to  that 
date.  There  was  none  until  by  agreement 
of  March  10th  the  parties  fixed  the  liquidat- 
ed damages  in  order  that  Pederson  might  go 
ahead  and  complete  his  contract  which  ap- 
parently he  otherwise  could  not  have  done. 


as  he  was  then  behind  155  days,  fadng  a  de- 
murrage of  $15,500,  with  $100  to  be  added 
for  each  addltlcmal  day  to  be  consumed  be- 
fore the  contract  conld  be  completed,  axid 
with  the  refusal  of  the  iK>rt  to  pay  any  fUr- 
tlier  estimates.  Under  these  circumstances 
and  to  relieve  himself  from  this  situation  he 
entered  Into  the  agreement  of  March  lOtb, 
one  manifestly  to  his  advantage  and  vrlthont 
which  it  is  prcA>abIe  the  contract  cotild  not 
have  been  completed. 

[E]  Appellant  places  great  stress  upon  tlie 
testimony  of  Paul  P.  Whltham,  who  during  a 
part  of  the  time  was  chief  mgineer  of  the 
port,  but  who  resigned  prior  to  the  final  set- 
tlement and  for  this  reason  took  no  part  In 
the  questl<Mi  of  demurrage  to  be  charged. 
Whltham  testified  in  response  to  an  inquiry 
as  to  whether  or  not  he  t>elleved  that  $3,000 
should  be  charged  against  Pederson  that 
while  under  its  contract  the  port  could  de- 
mand the  $3,000,  in  view  of  all  the  circun*- 
stances  and  "on  rather  a  broad  basis  of  gen- 
eral human  fairness"  he  would  have  been 
disposed,  had  the  matter  rested  upon  him  to 
have  recommended  the  return  of  the  $3,000. 
Whitbam's  conclusion  as  to  his  probable  ac- 
tion in  the  matter  is  clearly  not  material. 
He  was  not  In  any  oflldal  position  that 
would  make  his  opinion  binding  upon  tho 
port  nor  was  it  bound  by  his  act  Whltham's 
testimony  on  the  whole  is  rather  to  the  ef- 
fect that  Pederson  was  responsible  for  the 
delay.  In  response  to  a  question  by  the 
court  as  to  whether,  or  not  Pederson  was  at 
fault  for  the  delay  and  that  it  was  not  caus- 
ed by  his  act  or  want  of  diligence,  Whltham 
answered: 

"No,  I  do  not  gay  that  Mr.  Pederson,  of 
course,  was  the  primary  contractor,  and  his 
agents  mismanaged  the  thing  during  the  early- 
part  of  the  summer  of  1913  and  on  into  the  fall; 
and  later,  after  Mr.  Pederson  took  charge  of  it 
of  course  he  reorganized  it  and  carried  it  on  in 
better  shape,  and  the  opinion  I  expressed  was 
only  on  the  grounds  that  certain  difficulties  that 
he  had  been  up  against,  and  the  thing  had  suf- 
fered, perhaps,  on  accoun't  of  the  acts  of  agents 
and  otherwise,  that  I  had  In  mind  that  outside 
of  the  rights  of  the  contract  on  the  basis  of 
a  fair  and  human  equity,  that  I  would  make  a 
suggestion  or  recommendation  to  the  port  com- 
mission, that  be  be  relieved  of  that  $3,000." 

The  truth  of  the  matter  Is  that  a  subcon- 
tractor of  Pederson  who  undertook  to  put  in 
the  sheet  piling  for  the  bulkhead  during  Oc- 
tober and  Novemt^r,  1913,  was  incompetent 
to  handle  the  woric.  The  incompetency  and 
Incident  delay  of  this  contractor's  methods 
became  so  pronounced  that  Pederson  termi- 
nated Ids  contract  and  caUed  upon  his  bonds- 
man to  make  good  his  default  Other  delays 
were -occasioned  by  the  dilatory  methods  of 
those  whom  Pederson  placed  in  diarge  of  the 
work  during  his  absence  In  Europe  from 
June  to  October,  1913.  These  causes,  as  to 
which  Pederson  cannot  excuse  his  liability, 
would  represent  more  than  the  30  days  he 
was  charged  with  and  Justified  the  finding 
of  the  chief  oigineer  who  succeeded  Whit- 
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bam   that    Pederson    was    responsible    and 
should  be  charged  with  the  $3,000. 

We  can  reach  no  other  conclusion  from  the 
record  than  that  the  lower  court  was  correct 
In  Its  findings,  and  the  Jndgment  Is  affirmed. 

ELMS,  C.  J.,  and  CHADWIOK,  BIAIN, 
and  WSBSTSR,  JJ.,  concur. 

(97  Wash.  205) 

J5TIMS0N  TIMBER  CO.  t.  MASON  COUN- 
TY.   (No.  13864.) 
(Supreme  Court  of  Washington.    July  5,  19170 

1.  SCHOOU    AND    SCHOOI.    DiBTKICTB   €=»50  — 

TiuE  OF  Opening  Polls. 
Under  Rem.  Code  1915,  {  4658,  providing 
that  at  school  district  election,  unless  other- 
wise designated  in  the  notice,  polls  shall  be 
opened  at  1  p.  m.  and  closed  at  8  p.  m.,  but  tho 
board  may  before  notice  determine  on  an 
earlier  hour,  not  earlier  than  4  p.  m.,-  for  clos- 
ing, but  in  no  case  shall  the  polls  be  opened 
before  the  hour  named  in  the  notice,  nor  kept 
open  after  the  hour  fixed  for  closing,  but,  if 
there  are  not  enough  electors  present  at  the 
hour  named  for  <^>ening  polls  to  constitute  a 
board  of  election,  they  may  be  opened  as  soon 
thereafter  as  enough  are  present,  an  election 
under  a  notice  for  opening  at  2  p.  ni.  and  clos- 
ing at  4  p.  m.  is  void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  fS  113-125.] 

2.  Schools  and  School  Distsicts  «=967  — 
bvildino  schooluouse  —  authobity  of 

DlBECTOBS. 

The  board  of  directors  of  a  school  district, 
being  required  by  Rem.  Code  1915,  f§  4493, 
4538,  to  be  authorized  by  the  electors  to  build 
B.  scuoolhouse,  have  no  authority,  merely  be- 
cause of  a  void  election,  for  voting  bonds  to 
build  a  Echoolhouse. 

gSd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  §{  114,  168,  168.] 

3.  Schools  and  School  Dibtbicts  <S=al05  — 
Illegal  Taxes  —  Recovebt  —  Necessabt 
Pabties. 

The  school  district  is  not  a  necessary  party 
to  an  action  against  a  county  to  recover  il- 
legal taxes  collected  by  it  for  the  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  §  247.] 

4.  Taxation  ^s»542— Void  Tax— Kecovkbt— 
Protest  of  Levy. 

A  tax  being  void,  it  is  not  necessary  to 
protest  its  levy  when  made;  but  having  been 
paid  under  protest,  when  attempted  to  be  col- 
lected, it  may  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1003-1005.] 

Department  2.  Appeal  from  Superior 
Court  Mason  County;  John  R.  MltcheU, 
Judge. 

Actl(Mi  by  the  Stlmson  Timber  Company 
against  Mason  County.  Judgment  for  plain* 
tiff,  and  defendant  appeals.    Affirmed. 

IL  A.  lAthrop  and  A.  C.  Bayley,  both  of 
Shelton,  for  appellant  Balllnger  &  Hutson, 
of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  a  tax  alleged  to  be  void,  paid  under 
protest.  The  appellant  filed  a  demurrer  to 
tt»e  complaint  upon  the  grounds:    First,  that 


the  court  had  no  Jurisdiction  of  the  subje'.t- 
matter;  second,  that  the  plalntUC  had  nu 
legal  capacity  to  sue;  third,  that  there  was 
a  defect  of  parties  defendant;  fourth,  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion; fifth,  the  action  was  not  commenced 
within  the  time  limited  by  law.  The  de- 
murrer was  overruled,  and  the  defendant  an- 
swered, admitting  the  material  allegations 
of  the  complaint,  and  the  court  entered  a 
Judgment  upon  the  pleadings.  This  appeal 
Is  from  that  Judgment 

The  complaint  alleged  In  substance:  That 
the  plaintUDT  owned  certain  real  estate  in  Ma- 
son county.  That  the  taxes  for  the  year 
1915,  assessed  against  the  plaintiff's  property. 
Included  a  spedal  four-mill  tax,  levied  for 
school  district  No.  45  of  Mason  county,  for 
the  purpose  of  constructing  a  scboolhouse. 
That,  when  the  taxes  became  due,  the  plain- 
tiff offered  to  pay  all  -the  taxes,  except  the 
four-mill  levy,  which  offer  was  refused,  and 
thereup<«  the  plaintiff  paid  the  whole  tax, 
and  protested  against  the  payment  of  the 
four-mill  tax  levied  for  the  purpose  above 
stated.  That  it  was  necessary  to  pay  the 
taxes,  in  order  that  the  plaintiff  might  utilize 
Its  property.  The  complaint  alleged:  That 
the  four-mill  tax  levied  for  the  school  dis- 
trict was  void,  because  the  board  of  directors 
of  the  school  district  were  not  authorized  to 
build  the  scboolhouse  for  which  the  tax  was 
levied.  That  <»  the  17th  day  of  June,  1915, 
the  board  of  directors  of  the  district  passed 
a  resolution  as  follows: 

"Resolved,  that  the  school  board  issue  $1,500 
in  bonds  for  the  purpose  of  building  a  new 
scboolhouse  upon  the  present  site,  these  bonds 
to  >be  $1()0  each,  payable  in  five  years.  The 
school  board  reserve  the  right  however,  to  pay 
or  redeem  said  bonds,  or  any  part  of  them,  at 
any  time  after  one  year  from  date  of  bond." 

And  that  on  the  same  day  the  board  o£ 
directors  passed  another  resolation.  as  fol- 
lows: 

"Resolved,  that  an  election  shall  be  called 
on  the  30th  day  of  June,  1915,  for  the  pur- 
pose of  voting  $1,500  bonds  to  build  a  new 
scboolhouse  on  the  present  site;  said  bonds 
to  be  for  $100  each,  payable  in  five  years.  The 
school  board  reserve  the  right,  however,  to  pay 
or  redeem  said  bonds,  or  any  part  of  them,  at 
any  time  after  one  year  9f  the  date  of  bonds." 

The  complaint  then  alleged  that  a  notice 
of  an  election  for  the  30th  day  of  June,  1915, 
was  given;  that  the  notice  stated,  "The 
polls  will  be  open  from  2  o'clock  p.  m.  to  6 
o'clock  p.  m.,"  and  that  said  polls  were 
actually  open  at  such  hours  only;  that  at 
said  election,  at  said  time,  29  persons  voted 
for  the  Issuance  of  the  bonds,  and  15  per- 
sons voted  against  the  Issuance  thereof: 
that  thereafter,  on  August  2, 1915,  the  board 
of  directors  let  a  contract  In  the  sum  of 
$1,212  for  the  building  of  a  scboolhouse, 
which  was  afterwards  constructed ;  that  no 
bonds  were  ever  Issued  by  the  district;  that 
on  the  6th  day  of  August,  1915,  the  board  of 
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dlrectora  reported  to  the  county  commlsslon- 
en  their  annual  estimate,  Including  a  four- 
mill  tax  for  the  erection  of  said  building,  and 
thereafter  the  coimty  oommlsslonera  levied 
for  collection  a  special  tax  of  four  mills. 

It  Is  argued  by  the  respondent  that  the 
l)ond  Issue  was  void  for  two  reasons:  First, 
because  the  polls  at  the  bond  election  were 
not  open  until  2  o'clock.  Instead  of  at  1 
o'clock,  as  provided  by  statute ;  and,  second, 
because  the  directors  of  the  district  were  not 
authorized  to  build  a  schoolhouse,  and.  If 
t&e  vote  for  the  school  bonds  be  deemed  an 
Implied  authority  for  the  building  of  the 
schoolhouse,  it  was  conditional  upon  the  Is- 
suance of  the  bonds,  and,  the  plans  not  hav- 
ing heea  pursued,  the  authority  ceased.  The 
court  sustained  these  contentions  of  the  re- 
spondent The  appellant  contends  here  that 
the  notice,  stating  that  the  polls  would  be 
open  from  2  o'clock  p.  m.  until  4  o'clock  p. 
m.,  was  an  irregularity  merely,  and  that  the 
result  of  the  election  was  Implied  authority 
for  the  board  of  directors  to  construct  the 
building.  This  presents  the  principal  ques- 
tions in  the  case. 

[1]  The  statute,  at  section  4658,  Rem. 
Code,  provides.  In  regard  to  the  notice,  that: 

"UnlesB  otherwise  designated  in  the  notice  of 
election,  the  polls  shall  be  open  at  1  o'diock  in 
the  afternoon  and  close  at  8  o'clock  in  the  after- 
noon, but  the  board  of  directors  may,  in  dis- 
tricts of  the  second  or  third  class,  previous  to 
giving  notice  of  election,  determine  on  an  hour 
i>eforo  8  o'clock  for  closing,  bnt  they  must  not 
be  closed  earlier  than  4  o'clock  in  the  afternoon. 
In  no  case  shall  the  polls  be  opened  before  the 
hour  named  in  the  notice,  nor  kept  open  after 
the  hour  fixed  for  closing  the  polls,  but  if  there 
is  not  a  sufficient  number  of  electors  present  at 
the  hour  named  for  opening  the  polls  to  consti- 
tute a  board  of  election,  it  shall  be  lawful  to 
open  the  polls  as  soon  thereafter  as  a  sufficient 
number  oi  electors  is  present" 

We  think  It  Is  plain  from  this  statute  that 
the  polls  are  required  to  be  open  at  1  o'clock 
in  the  afternoon  except  where  there  is  not  a 
suffldent  number  of  voters  present  at  that 
hour  to  constitute  a  board  of  election.  It  Is 
discretionary  with  the  board  to  deterndne 
cm  an  hour  before  8  o'clock  in  the  afternoon 
when  the  polls  may  be  closed.  It  la  apparent 
from  this  sectlcm  of  the  statute  that  the  polls 
must  be  open  at  1  o'clock,  and  not  closed 
earlier  than  4  o'clock  In  the  afternoon.  In 
the  case  of  Peth  v.  Martin,  31  Wash.  1,  71 
Pac.  549,  we  had  under  consideration  a  stat- 
ute involving  this  same  question,  and  held 
that  the  statute  was  mandatory,  and  that  a 
notice  or  an  election  in  violation  of  the  terms 
of  the  statute  rendered  the  election  unau- 
thorized. 

As  stated  by  the  respondent,  If  the  lx>ard  of 
directors  were  authorized  to  fix  a  different 
hour  than  1  o'clock  In  the  afternoon  for 
opening  the  polls,  and  also  a  time  between  4 
and  8  o'clock  for  closing  the  polls,  they  might 
fix  the  hour  for  opening  the  polls  at  3:45 
o'clock,  and  for  closing  the  polls  at  4  o'clock, 
so  that  the  polls  should   be  open   but  16 


minutes.  It  was  to  avoid  any  such  condi- 
tion that  the  Legislature  fixed  the  hour  for 
opening  the  polls  at  1  o'clock,  but  authorized 
the  directors  to  dose  at  an  earlier  hour  than 
8  o'clock,  but  limited  the  closing  hour  to  4 
o'clock.  It  was  the  duty  of  the  board  of 
directors  to  give  notice  that  the  election 
would  be  held  between  the  hours  of  1  and  4 
o'clock.  This  was  the  shortest  time  which, 
under  the  statute,  could  be  fixed  for  holding 
the  election.  It  is  plain,  therefore,  that  the 
election  notice  was  of  no  effect,  because  it 
was  In  the  face  of  the  statute.  The  vote, 
therefore,  upon  the  bonds,  was  of  no  force, 
and  did  not  authorize  the  issuance  of  the 
bonds. 

[2]  We  are  also  satisfied  that  the  board  of 
directors  were  not  authorized  to  construct  the 
building.  The  hoard  of  directors  of  a  schoul 
district  of  the  third  class  are  not  authorized 
to  build  school  buildings,  except  by  authority 
of  the  electors  of  their  district  Sections 
44S3  and  4538,  Hem.  Code.  The  latter  sec- 
tion provides  that  the  board  shall  build  or 
remove  schoolhouses,  when  directed  by  a  vote 
of  the  district  to  do  so.  Section  4661,  Rem. 
Code,  provides  that: 

"Any  board  of  directors  may,  at  its  discre- 
tion and  shall,  upon  a  petition  of  a  majority 
of  the  legal  voters  of  their  district  call  a  spe- 
cial meeting  of  the  voters  of  the  district  to 
determine  •  •  •  whether  or  not  the  district 
shall  buUd  one  or  more  schoolhouses.    •    •    •  » 

It  Is  conceded  that  the  board  of  directors, 
prior  to  the  passage  of  the  resolutions  here- 
inbefore set  out  had  not  been  authorized  by 
the  legal  voters  In  the  district  to  construct 
a  schoolhouse.  The  resolution  to  build  a 
schoolhouse  was  passed  without  any  authori- 
zation of  the  board  to  that  effect  The  elec- 
tion upon  the  question  of  b<»ds  did  not  au- 
thorize the  directors  to  construct  a  school- 
house,  because  the  election  for  the  bonds  was 
not  In  accordance  with  the  statute.  Many 
electors  who  voted  for  the  bonds  may  have 
been  In  favor  of  building  the  schoolhouse  up- 
on a  bond  issue,  when  they  were  not  willing 
to  construct  the  building  without  these  bonds. 

[3]  it  is  argued  by  the  appellant  that  there 
Is  a  defect  of  parties  defendant;  that  the 
school  district  was  a  necessary  party  de- 
fendant There  is  much  force  in  the  rea- 
sonlng  of  the  appellant  upon  this  question; 
but  this  court  has  held  that,  where  the  trus- 
tee is  defendant,  he  alone  may  be  sued  without 
joining  the  cestui  que  trustent  with  him. 
Thompson  v.  Price,  37  Wash.  394,  79  Pac. 
951 ;  Burdlck  v.  Kimball,  53  Wash.  198,  101 
Pac.  845.  The  county  collected  the  tax  for 
the  school  district  and  it  was  not  neces- 
sary to  make  the  school  district  a  party.  In 
order  to  recover  the  illegal  tax. 

[4]  It  Is  next  argued  by  the  appellant  that 
the  action  was  not  brought  In  time,  because 
the  respondent  did  not  protest  the  levy  of  the 
tax  at  the  time  It  was  made  by  the  county 
commissioners.  If  the  tax  was  void,  as  we 
have  held,  it  was  not  necessary  for  the  re- 
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spoodent  to  protest  Its  levy.  It  could  wait 
untU  the  tax  was  attempted  to  be  collected, 
and  then  pay  under  protest,  and  recover  back, 
aa  was  held  In  the  following  cases:  Wyckoff 
T.  King  County,  18  Wash.  256,  61  Pac.  379; 
Tocer  v.  Skagit  County,  34  Wash.  147,  75 
Pac.  ess ;  OwlngB  v.  Olympia,  88  Wash.  289, 
152  Pac.  1019. 

We  are  of  the  opinion,  therefore,  that  the 
trial  court  proi>erly  granted  a  Judgment  on 
the  pleadings. 

The  Judgment  is  affirmed. 

PARKER,  FULLERTON,  and  HOLCCMB, 
JJ.,  concur. 

(30  Idaho.  587) 

AVERILL  MACHINERY  CO.  et  aL  ▼.  VOLL- 
J4ER-CLEARWATER  CO.,  Limited. 

(Supreme  Court  of  Idaho.    Jane  SO,  1917.) 

1.  Chattel  Mortgaqes  i8=>177(3)— Conver- 
sion or  raoPEBTY  Covered  by  Cuattel 
MoBTOAOES— Evidence. 

Evidence  examined,  and  found  sufficient  to 
Bostaio  the  findings  of  the  lower  court  to  the  ef- 
fect that  the  chattel  mortgages  in  question  were 
valid  and  subsisting  liens  upon  the  crop  of  bar- 
ley, and  that  appellant  wrongfully  and  unlaw- 
fully converted  a  portion  of  the  same  to  its  own 
use. 

[Ed.  Note.— For  other  caaea,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  352.] 

2.  Tbover  aud  Convebsion  «=34&— Daicaoks 
— Measure. 

In  an  action  for  damages  for  the  conversion 
of  personal  property,  the  rule  of  damages  to  be 
applied  in  the  absence  of  special  circumstances 
is  the  market  value  of  the  property  at  the  time 
of  conversion,  plus  interest. 

[Ed.  Note.— £^or  other  cases,  see  Trover  and 
Converaion.  Cent.  Dig.  {  263.] 

Appeal  from  District  Court,  Lewis  County ; 
Edgar  C.    Steele,  Judge. 

Action  by  W.  E.  Chapman  against  F.  W. 
Rounds,  in  wMch  John  W.  SommervlJle, 
aa  executor,  the  Averill  Machinery  Company 
and  the  Garden  City  Feeder  Company  Join- 
ed in  a  crosa-complalnt  to  foreclose  chattel 
mortgages,  and  to  secure  Judgment  against 
the  Vollmer-Clearwater  Company,  limited. 
Judgment  for  cross- complainants,  and  the 
Vollmer-Clearwater  Company  appeals.  Re- 
manded, with  instructions. 

George  W.  Tannahill,  of  Lewiaton,  for  ap- 
pellant. G.  Orr  McMiolmy,  of  Uo,  for  re- 
8i>ondent8. 

RICE,  J.  During  the  year  1913,  one  F.  W. 
Rounds  was  the  owner  of  lots  3  and  4  and 
the  E.  ^  S.  W.  %  of  section  7,  township  34 
N.  of  Range  1  W.,  B.  ML  On  the  15th  day 
of  May,  1913,  F.  W.  Rounds  gave  a  chattel 
mortgage  to  John  W.  SommervlUe,  as  exec- 
utor of  the  last  will  and  testament  of  J.  H, 
SomnierviUe,  deceased,  on  an  undivided  one- 
half  of  all  the  crop  of  grain  of  any  kind  or 
character  growing  or  to  be  grown  during  the 
season  of  1013  upon  the  said  land.  On  the 
8th  day  of  August  of  the  same  year,  F.  W. 


Rounds  and  wife  executed  a  chattel  mortgage 
to  the  Averill  Machinery  Company,  a  cor- 
poration, on  an  undivided  one-half  of  the 
crop  of  barley  then  growing  on  the  said  real 
estate,  and  on  the  last-mentioned  date  he  and 
his  wife  executed  another  chattel  mortgage  to 
the  Garden  City  Feeder  Company,  a  corpora- 
tion, on  an  undivided  one-half  of  the  crop  o£ 
barley  then  growing  on  the  said  real  estate. 

[1]  It  appears  that  during  the  year  1913 
the  only  crop  of  grain  raised  on  the  said 
real  estate  was  barley.  This  action  was 
originally  instituted  by  one  W.-  E.  Chapman 
for  the  purpose  of  foreclosing  a  labor  lien 
upon  the  crop  of  barley,  and  it  appears  that 
Chapman  prosecuted  bis  action  to  a  Judg- 
ment, and  enough  of  the  barley  was  sold  to 
satisfy  his  claim.  John  W.  SommervlUe,  as 
executor,  the  Averill  Machinery  Company 
and  the  Garden  City  Feeder  Company  Joined 
in  a  cross-complaint  in  said  action  for  the 
purpose  of  foreclosing  their  chattel  mort- 
gages, and  to  secure  Judgment  against  the 
Vollmer-Clearwater  Company  for  the  value  of 
the  barley  not  sold  to  satisfy  the  claim  of 
Chapman  which  they  alleged  hac}  been  con- 
verted by  the  last-mentioned  corporation. 
The  Vollmer-Clearwater  Company  answered, 
denying  that  the  mortgages  above  mentioned 
covered  any  grain  stored  In  their  warehouse, 
except  90  e&ds.a,  and  denying  conversion  of 
any  grain  to  their  own  use. 

The  Vollmer-Clearwater  Company  daim 
that  in  the  spring  of  1913,  F.  W.  Rounds 
made  an  agreement  with  his  son,  C.  W. 
Rounds,  whereby  in  consideration  for  his 
work  and  labor  in  planting  and  caring  for 
the  crop  the  said  C  W.  Rounds  would  be 
given  an  undivided  one-half  interest  in  the 
crop  raised  on  the  summer  fallowed  portion 
of  the  above-described  land,  which  would  be 
about  one-half  thereof ;  that  when  the  grain 
was  delivered,  warehouse  receipts  were  Is- 
sued to  C.  W.  Rounds  for  his  half  of  the 
barley  raised  on  the  summer  fallowed  land; 
that  the  company  purchased  the  C.  W. 
Rounds  grain  and  applied  the  proceeds  to  the 
payment  of  certain  Indebtedness  due  the 
company  from  F.  W.  Rounds,  O.  W.  Rounds, 
and  R.  M.  Roimds,  a  brother  of  C.  W. 
Rounds ;  and  that  the  mortgages  above  men- 
tioned did  not  cover  the  interest  of  0.  W. 
Rounds  in  said  crop. 

The  only  evidence  introduced  by  the  Voll- 
mer-Clearwater Company  in  support  of  their 
claim  of  ownership  iu  C.  W.  Rounds  is  con- 
tained in  the  following  testimony  of  R.  M. 
Rounds,  a  son  of  F.  W.  Rounds  and  brother 
of   C.   W.   Rounds: 

"Q.  Did  you  hear  any  arrangement  or  agree- 
meut  or  understanding  between  your  father  and 
C.  W.  Rounds  relative  to  this  Sommcrville  land? 
A.  I  recollect  that  my  father  and  C.  W.  and 
myself  was  at  the  place,  and  that  they  were 
talking  about  an  agreement  for  an  undivided 
halt  of  the  crop.  Q.  On  the  summer  fallow 
land?  A.  Land  they  were  working  together. 
Q.  IIow  much  was  your  father  to  receive  out  of 
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it?    A.  One-half.    Q.  And  bow  much  was  C.  W. 
Rounds  to  receire?    A.  One-half." 

It  does  not  appear  when  this  alleged  con- 
versation took  place.  It  will  be  noted  that 
the  alleged  agreement  was  not  confined  to 
summer  fallowed  land,  but  to  all  the  land  F. 
W.  Rounds  was  working.  For  anything  that 
appears  In  the  evidence  the  agreement  may 
have  been  made  after  the  mortgages  were 
given.  Witness  George  Emick  testified  that 
he  lived  on  the  Rounds  land  that  season, 
that  he  prepared  the  land  for  seeding,  and 
did  a  portion  of  the  seeding,  and  that  so  far 
as  he  knew  C.  W.  Rounds  did  not  do  any 
work  on  the  grain  at  alL  We  do  not  think 
the  testimony  of  R.  M:  Roimds  would  sus- 
tain a  finding  of  ownership  of  any  paxt  of  the 
grain  in  C.  W.  Rounds. 

Upon  the  entire  evidence  the  court  was 
amply  Justified  In  finding  that  the  mortgages 
above  mentioned  were  valid  and  subsisting 
Uens  upon  the  crop  of  barley,  and  that  the 
Vollmer-Clearwater  Company  wrongfully  and 
unlawfully  took  and  converted  to  their  own 
use  a  portion  of  the  crop.  Appellant  also  con- 
tends that  the  three  chattel  mortgages  above 
mentioned  refer  to  the  same  undivided  half 
of  the  grain,  and  that  it  was  the  intention 
of  the  mortgagor  to  leave  an  undivided  half 
of  the  crop  unincumbered.  This  contention 
cannot  be  sustained.  In  terms  each  mort- 
gage covers  an  undivided  half  of  the  whole 
crop,  and  It  is  Impossible  to  designate  a  par- 
ticular undivided  interest  as  distinguished 
from  another  undivided  interest  in  the  same 
property.  Each  mortgage  covered  an  un- 
divided half  interest  in  the  entire  crop,  and 
the  question  of  priority  is  determined  by  the 
date  of  execution  and  record. 

It  cannot  be  determined  from  the  evidence 
how  the  trial  court  arrived  at  the  fact  that 
616  sacks  of  barley  were  converted.  Ac- 
cording to  the  evidence  there  were  540  sacks 
converted  by  the  Vollmer-Clearwater  Com- 
pany, with  00  sacks  still  remaining  in  its 
warehouse  to  be  delivered  to  the  persons  en- 
titled thereto.  The  640  sacks  converted 
weighed  63,331  pounds,  leaving  10,684  pounds 
still  In  the  company's  warehouse! 

[2]  There  remains  only  to  consider  the 
proper  measure  of  damages  to  be  applied  for 
the  conversion  of  the  grain.  The  court  found 
that  at  the  time  of  conversion  the  value  of 
the  grain  was  $1  per  hundredweight,  and 
that  the  highest  market  value  of  the  said 
grain  betwe^i  the  time  of  conversion  and  the 
time  of  trial  was  $1.55  per  hundredweight. 
The  admission  of  evidence  as  to  the  highest 
market  value  of  grain  between  the  date  of 
conversion  and  the  date  of  trial  is  specified 
by  appellant  as  error.  Sutherland  on  E>am- 
ages  (4th  Ed.)  {  1100,  says: 

"The  general  rule  of  damages  in  England  and 
in  tliis  country  is  the  market  value  oH  the  proi?- 
erty  at  the  time  and  place  of  conversion  If  it 
had  such  value ;  and  in  America,  at  least,  in- 
terest is  generally  added  as  a  matter  of  law. 


This  rule  is  based  on  the  assumption  that  aacb 
value  is  beneficially  equal  to  the  propertv  itself, 
and  that  interest  compensates  for  the  delay  in 
payment  of  that  value  and  the  value  of  the  use 
of  the  property." 

In  8  R.  a  L.  at  page  637,  the  antfaor  of 
the  text  states: 

"The  right  to  interest,  as  a  part  of  the  damag- 
es, in  actions  of  trover  and  trespass  de  bonis 
asportatis,  was  given  first  in  England  bf  Stat.  3 
&  4  Wm.  IV ;  and  this  right  lias  been,  in  gener- 
al, recognized  in  this  country,  not  so  much  on 
the  theory  that  interest  as  such  is  due,  but  rath- 
er that  the  plaintiff  is  entitled  to  the  fixed  sum 
of  money  or  definite  money  value  of  property 
converted,  and  the  jury  may  give  as  damages 
an  amount  equal  to  interest  on  such  value," 

The  rule  of  damages  Quoted  from  Suther- 
land Is  the  correct  rule  to  apply  to  this  case. 
Continental  Divide  Mln.  Co.  v.  BlUey,  23 
Colo.  160,  46  Pac.  633 ;  Unfried  v.  Ubert,  20 
Idaho,  708,  at  729,  119  Pac.  885;  Unfried  v. 
Libert,  23  Idaho,  603,  131  Pac.  660;  Sears  v. 
Lydon,  5  Idaho,  358,  49  Pac.  122 ;  Oowden  v. 
Finney,  9  Idaho,  610,  75  Pac.  765 ;  Cowden  ▼. 
Mills,  9  Idaho,  626,  75  Pac.  766;  Hart  v. 
Brierley,  189  Mass.  598,  76  N.  E.  286;  Me- 
chanics', etc.,  Bank  v.  Farmers',  etc.,  Bank, 
60  N.  7.  40 ;  Simpson  v.  Alexander,  35  Kan. 
225,  11  Pa&  171;  Hofreiter  v.  Schwabland, 
72  Wash.  814,  130  Pac.  364. 

The  rule  of  the  highest  intermediate  value 
contended  for  by  Respondents  seems  to  have 
been  limited  to  those  cases  of  conversion 
where  the  property  was  of  fiuctuatlng  value. 
The  rule  seems  to  have  arisen  out  of  conver- 
sion and  detention  of  stocks,  and  to  have 
been  applied  to  such  transactions.  We  do 
not  find  that  this  rule  has  been  applied  as 
a  measure  of  dama^^es  for  conversion  of  per- 
sonal property  such  as  was  converted  In  the 
case  at  bar.  The  trial  court  failed  to  find 
the  date  of  conversion.  This  is  necessary  la 
order  to  fix  the  time  from  which  interest  la 
to  be  computed. 

This  cause  is  remanded  to  the  trial  court, 
with  instructions  to  determine  the  date  of 
conversion,  and  to  modify  the  findings  of  fact 
and  conclusions  of  law  so  as  to  give  tha 
cross-plaintiffs  Judgment  for  the  amount  of 
grain  converted  at  the  market  price  of  sudx 
grain  at  the  time  and  place  of  conversion, 
with  interest  thereon  to  the  date  of  entering' 
the  Judgment,  and  to  enter  a  decree  of  fore- 
closure against  the  90  sacks  remainlng-ln  the 
possession  of  the  Vollmer-Clearwater  Com- 
pany.   No  costs  awarded  on  this  appeaL 

BUDGE,  a  Jn  and  MORGAN,  J.,  concur. 


(30  Idaho,  SS5) 
ST.  REGIS  LUMBER  CO.  v.  TURNER 

LUMBER  &  MFG.  CO..  lamited. 
(Supreme  Court  of  Idaho.    June  29,  1917.) 

1.  Sales   <S=384(6)— Breach  of  CoNTBACfr— 

Measure  of  Damages. 

Where,   under  the  provisions  of  a  contract 

of  sale,   the  goods  are  to  be  manufactured   by 

the  vendor,  the  measure  of  damage  for  a  breach 
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of  the  contract  by  the  vendee  is  the  difference 
between  the  contract  price  and  the  cost  of  man- 
ufacture and  delivery. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1106.] 

2.  New  Tbiai.  «=5>99,  103— Nbwlt  Discovee- 
ED  Evidence— CuMULATivK  Evidence— Evi- 
dence Not  Within  the  Issues. 
The  action  of  the  trial  court  in  denying  a 
motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  not  error  when  the  affida- 
vits, filed  in  support  thereof,  disclose  that  such 
evidence  relates  to  matters  not  embraced  with- 
in the  issues  or  ia  cumulative  to  that  introduced 
at  the  triaL 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  H  201,  207,  216-217.] 

Appeal  from  District  Court,  Shoshone 
County ;   WUllam  W.  Woods,  Judge. 

Action  by  the  St  Regis  Lumber  Company 
against  the  Turner  Lumber  &  Manufacturing 
Company,  for  breach  of  contract  Judgment 
for  plaintiff,  motion  for  new  trial  denied, 
and  defendant  appeals.    Affirmed. 

James  A.  Wayne,  of  Wallace,  for  appel- 
lant Cbarles  Ei.  Miller,  of  Wallace,  for  re- 
spondent 

MORGAN,  J.  l^ig  action  was  commenced 
to  recover  for  an  alleged  breach  of  a  written 
contract  wherein  It  was  provided,  among 
other  things,  that  resitondent  should  saw  and 
deliver  to  appellant  1,000,000  feet  of  spruce 
lagging,  to  be  cut  in  sndi  dimensions  as  the 
latter  might  indicate,  at  the  price  of  $10  per 
thousand  feet.  Respondent  introduced  evi- 
dence to  prove  that  on  or  about  August  19, 
1914,  after  it  bad  deUvered  621,344  feet  of 
lagging,  appellant  refused  to  order  or  to  In- 
dicate the  dimensions  of  any  more,  and  that 
by  such  refusal  It  has  been  damaged  in  the 
sum  of  $1,135.96,  which  sum  Is  an  estimated 
profit  of  $3  per  thousand  upon  the  378,656 
feet  remaining  undelivered.  A  Jury  was 
Traived,  and  the  court  made  findings  and 
rendered  Judgment  in  respondent's  favor  for 
$14.35.07.  Appellant  moved  for  a  new  trial, 
'Which  was  denied,  and  It  has  appealed  from 
ttie  Judgrment  and  from  the  order  denying  its 
motion  for  a  new  triaL 

Appellant  contends  that  it  was  the  under- 
standing of  the  parties  that  the  delivery  of 
ttxe  lagging,  was  to  be  made  at  such  times  as 
It  found  a  market  for  the  same  at  the  mines 
in  the  Coeur  d'Al»ie  mining  district  This 
Is  disputed  by  respondent,  and  certainly  noth- 
ing contained  In  the  contract  can  be  con- 
strued to  be  an  expression  of  such  an  agree- 
ment. Upon  the  contrary,  that  document 
provides,  with  reject  to  the  delivery  of  the 
timber,  as  follows: 

"Said  lagging  to  be  cut  in  lengths  and  dimen- 
sions designated  by  the  party  of  the  second  part 
(appellant),  and  to  be  shipped  as  sawed  by  the 
party  of  the  first  part  (respondmt)." 

The  finding  of  the  trial  court  that  appel- 
lant committed  a  breach  of  the  contract  by 
its  refusal  to  order  the  lagging  and  indicate 
tlie  dimensions  into  whidi  it  should  be  cut 
is  fully  sustained  by  the  evidence^ 


The  contract  also  provides  that  during 
the  time  of  its  existence  respondent  should 
sell  no  lagging  in  the  Cceur  d'Alene  min- 
ing district,  and,  appellant  contends,  this 
provision  was  violated.  There  is  conflict  in 
the  testimony  upon  this  point,  but  the  evi- 
dence is  ample  to  sustain  the  finding  of  the 
trial  court  that  no  breach  of  the  contract 
was  committed  by  respondent 

Appellant  contends  that  respondent  fbnnd 
a  market  for  its  lagging  in  an  amount  equal 
to,  or  in  excess  of,  the  contract  price,  and 
that  it,  therefore,  suffered  no  damage  by 
reason  of  the  breach  of  the  contract,  if  a 
breadi  occurred.  The  record  discloses  that 
by  reason  of  appellant's  refusal  to  desig- 
nate the  dimensions  Into  which  the  lagging 
should  be  cut  and  to  give  orders  for  its  ship- 
ment, respondent  was  forced  to  shut  down  its 
mUl  trom  August  20th  to  December  1,  1914. 
The  evidence  does  not  show,  and  it  is  not 
fair  to  indulge  the  presumption,  that  had  ap- 
pellant not  breached  the  contract  respondent 
would  have  been  unable  to  find  a  market  for 
its  product  after  the  terms  thereof  had  been 
fully  compiled  with. 

[1]  As  a  general  rule,  the  measure  of  dam- 
age In  case  of  breach  by  the  vendee  of  a  con- 
tract of  sale  Is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
property,  but  where  goods  are  produced  and 
manufactured  by  the  vendor,  the  measure  of 
damage  is  the  difference  between  the  con- 
tract price  and  the  cost  of  manufacture  and 
delivery.  American  Bridge  &  Contract  Co. 
V.  Sullen  Bridge  Ca,  29  Or.  549,  46  Pac.  138 ; 
Upstone  V.  Weir,  54  CaL  124;  Hale  v.  Trout, 
35  Cal.  229;  Aiders  v.  Smiley,  163  Cal.  200, 
124  Pac.  827;  35  Oyc.  505.  Respondent  pro- 
duced evidence  showing  the  cost  of  produc- 
tion and  delivery  of  lagging,  and  that  the 
contract  price  was  $8  per  thousand  feet  la 
excess  of  such  cost  The  trial  court  found 
accordingly,  and  in  so  doing  adopted  the  cor- 
rect measure  of  damage. 

[2]  In  support  of  the  motion  for  a  new 
trial  certain  affidavits  were  filed  showing 
newly  discovered  evidence  which  could  be 
pfoduced  upon  behalf  of  appellant  This  evi- 
dence would  be  largely  cumulative,  and  the 
rule  is  well  established  that  its  discovery  is 
not  ground  for  a  new  triaL  The  affidavits 
further  disclose  that  evidence  has  been  dis- 
covered since  the  trial  tending  to  show  that 
a  provision  in  the  contract,  to  the  effect  that 
the  lagging  In  question  should  be  of  a  grade 
and  quality  that  would  be  accepted  by  the 
mine  owners  of  the  Coeur  d'Alene  mining  di»- 
trict,  had  not  been  conformed  to  by  re^ond- 
ent,  and  that  an  inferior  grade,  which  sudi 
mine  owners  would  not  acc^t,  had  been  fur- 
nished. 

It  Is  alleged  in  the  fourth  paragraph  of 
the  first  cause  of  action,  stated  in  the  com- 
plaint, that  between  the  date  of  the  execu- 
tion of  the  contract  and  September  1,  1914, 
respondent  sawed  and  delivered  to  appellant 
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621344  f^t  of  sprnce  lagging  of  the  qnallty 
required  under  said  contract,  and  paragraph 
4  of  the  answer  is  as  follows: 

"Defendant  admits  the  allegations  contained 
in  paragraph  4  of  plaintiff's  first  cause  of 
action." 

The  matter  offered  to  be  proved  relative  to 
the  quality  of  the  lagging,  in  the  event  a 
new  trial  was  granted,  was  not  responsive  to 
any  issue  framed  by  the  pleadings,  and  the 
motion  for  a  new  trial  was  properly  denied. 

The  Judgment  is  affirmed.  Costs  are 
awarded  to  respondent. 

BUDGE;  CL  Jn  and  RICB,  J.,  concur. 

(80  Idaho,  606)  """""" 

McEEEHAN  v.  VOUiMER-CIiEAIl- 
WATER  CO.,  Ltd. 

(Supreme  Court  of  Idaho.    June  26,  1017.) 

1.  Appbal  and  Ebbob  «=»  1064(1)  —  PaaraDi- 
ciAL  Erbob— Receipt  o»  Monbt  bt  Draft— 

PaROI,  EIVIDBNCE. 

Where,  in  a  trial  to  the  ooort  without  a 
jury,  the  court  denies  a  motion  to  strike  testi- 
mony as  to  the  receipt  of  money  by  draft  in 
exchange  for  the  return  of  a  deed  based  on  the 
ground  that  the  deed  and  draft  are  the  best  evi- 
dence, and  testimony  is  subsequently  introduced 
showing  that  the  deed  was  burnea  and  never 
recorded,  that  the  person  who  sent  the  draft 
for  the  drawer  thereof  was  dead,  that  neither 
the  drawer  nor  drawee  knew  where  the  dra't 
was  procured  and  that  the  records  of  the  bank 
at  wbicb  the  draft  was  cashed  were  lost  or  de- 
stroyed, the  error  in  refusing  to  Strike  the  testi- 
mony was  not  prejudicial. 

[Ed.  Note.— F^or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig-  {  4185.] 

2.  Husband  and  Wife  <8=»18.S(7)— Purchase 
OF  PBOPEaiTY— Wife's  Separate  Fund — Ev- 
idence. 

In  a  suit  by  a  wife  to  quiet  title  to  real 
estate,  sold  on  execution  against  her  husband, 
evidence  held  sufficient  to  support  the  finding 
that  the  property  was  purchased  with  the  sep- 
arate funds  of  the  wife,  and  not  with  the  pro- 
ceeds of  a  sale  of  community  property. 

W'Kd.  Note. — ^For  other  cases,  see  Husband  and 
ife.  Cent.  Mg.  §  491.] 

8.  Appeal  and  Error  «=»1011(1)— Pikdino 
OR  CoNFUCTiNO  Evidence— Review. 
Where  there  is  a  conflict  of  evidence  as  to 
whether  property  claimed  as  separate  property 
of  the  wife  was  purchased  out  of  the  proceeds 
of  the  sale  of  community  property,  and  the  trial 
court  finds  that  it  was  not  so  purchased,  the 
finding  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3983-3988.] 

4.  Husband  and  Wife  €=129(3)— Wife's  Ti- 
tle—Estoppel. 
A  married  woman  purchased  real  property 
with  her  own  funds,  allowing  her  husband  to 
act  as  her  agent  in  the  transaction,  and  the 
title  was  taken  in  the  name  of  her  husband  con- 
trary to  her  instructions.  The  wife,  being  una- 
ble to  read,  believed  her  husband's  statement 
that  the  title  was  in  her  name,  and  nothing  hap- 
pened to  put  her  on  inquiry  or  arouse  her  sus- 
picions to  the  contrary.  Held,  that  she  was  not 
estopped  to  claim  title  as  against  an  execution 
creditor  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  470.] 


Appeal  from  Second  Judical  District  Court, 
Latah  County ;  Edgar  C.  Steele,  Judge. 

Action  to  quiet  title  by  Julie  A.  McKeeban 
against  the  Vollmer-Glearwater  Company, 
Limited.  Decree  for  plaintiff  and  defendant 
appeals.     Affirmed. 

A.  H.  Oversmith,  of  Moscow,  for  appellant. 
G.  W.  Supplger  and  Marion  T.  Curry,  both  of 
Moscow,  for  respondent. 

FLYNN,  District  Judge.  Claiming  certain 
real  eetate  as  her  separate  property,  respond- 
ent, a  married  woman,  sues  to  quiet  title 
thereto  as  against  a  deed  obtained  by  appel- 
lant under  an  execution  Issued  against  re- 
spondent's husband.  "Hie  cause  was  tried  to 
the  court,  and  findings  and  decree  were  made 
in  favor  of  respondent. 

The  principal  errors  assigned  are  the  In- 
sufficiency of  the  evidence  to  support  the  find- 
ings, error  in  finding  that  the  respondent  is 
not  estopped  to  assert  claim  to  the  property, 
and  error  as  to  the  admission  and  reJectlMi 
of  certain  evidence. 

The  record  discloses  that  respondent  and 
her  husband  are  totally  Illiterate,  neither 
one  being  able  to  read  or  write.  Respondent 
testified  that  In  May,  1901,  slie  received 
$750  from  her  father  In  lieu  of  certain  real 
estate  located  in  the  mountains  of  Tennessee, 
which  he,  bad  deeded  to  her  as  a  gift  nine 
or  ten  years  before ;  that  her  father  wrote  to 
her,  asking  her  If  she  would  rather  have  $750 
instead  of  the  land;  that  she  assented  to 
this  proposition,  and  had  the  original  deed  re- 
turned to  him,  with  instructions  to  send  the 
money  in  her  husband's  name ;  that  the  rea- 
son she  directed  it  to  beeent  in  her  husband's 
name  was  that  she  was  sick  and  could  not 
look  after  anything ;  that  her  husband  cashed 
the  draft,  which  came  in  a  letter,  bringing 
the  amount  to  her  in  gold. 

[1]  At  the  conclusion  of  her  evidence,  no 
objection  thereto  having  been  theretofore 
made,  a  motion  was  made  to  strike  her  testi- 
mony with  reference  to  getting  the  money 
from  her  father  by  a  draft  and  with  refer- 
ence to  getting  the  money  out  of  the  land, 
for  the  reason  that  the  testimony  is  merely 
secondary  and  is  not  the  best  evidence,  and 
that  the  written  deed  from  her  for  this  land 
and  the  canceled  draft  are  the  best  evidence. 
This  motion  was  denied,  and  the  ruling  of  the 
court  thereon  is  assigned  as  error. 

As  indicated  In  the  opinion  of  this  court  in 
Chancy  v.  Gauld  Company,  28  Idaho,  76,  152 
Pac.  468,  this  motion  should  have  been  grant- 
ed ;  but,  inasmuch  as  this  was  a  trial  to  the 
court  without  a  Jury,  and  respondent's  son 
subsequently  testified  that  be  had  returned 
the  deed  at  her  request  to  respondent's  fa- 
ther, and  respondent's  father  and  sister  testi- 
fied that  the  deed  had  been  burned  by  th« 
father  on  its  return  to  him,  and  that  It  bad 
never  been  recorded ;  and.  Inasmuch  as  there 
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was  olso  snbaeqnent  testimony  to  show  tbat 
tlie  draft  or  cbeck  sent  by  the  father  had 
been  so  sent  by  the  sister  and  wife  of  the 
father,  and  that  they  were  dead,  and  that  he 
did  not  know  at  what  bank  they  got  the 
check  or  draft ;  and  there  was  also  testimony 
on  the  part  of  the  cashier  of  the  Pullman  bank 
that  he  had  some  recollection  of  McKeehan 
harlng  received  some  money  by  check  from 
Tennessee,  and  it  was  also  shown  ttiat  the 
remittance  sheets  and  records  of  the  Pull- 
man bank  were  lost  or  destroyed — ^we  think 
the  error  was  harmless. 

[2, 3]  After  selling  their  homestead,  re- 
q;iond«:it  and  her  hasband  moved  to  Pullman, 
Wash.,  la  February,  1004.  Respondent  testi- 
fied that  because  sbe  could  not  count  or  tell 
the  denomination  of  any  money  except  gold 
ot  silver,  she  caused  her  husband,  to  whom 
the  Check  or  draft  was  sent  by  her  father, 
to  obtain  gold  coin  therefor.  She  claims  to 
have  thereafter  kept  the  coin  in  a  sack  be- 
tween the  feather  bed  and  straw  tick,  and 
during  her  occasional  absence  from  home 
to  have  transferred  it  to  a  baking-powder  can 
uiuden  in  a  carefully  concealed  hole  in  the 
chicken  bouse.  Early  in  the  fall  of  1904, 
respondent  began  to  look  for  a  place  that  she 
would  be  able  to  pay  for  with  her  own  money, 
and  in  the  spring  following,  she  learned  of  the 
tract  of  land  In  controversy.  She  sent  her 
husband  to  look  at  the  land,  and,  on  his  fa- 
vorable report,  gave  him  $40  in  gold  coin  to 
bind  a  bargain  for  the  land.  The  husband 
paid  the  money  to  the  owner's  agent  with 
the  understanding  that  he  was  to  return  in 
a  few  days  to  obtain  the  deed.  Respondent 
gave  her  husband  $610,  in  gold  coin,  the 
amount  necessary  to  complete  the  purchase 
price  of  the  land,  and  instructed  him  to  take 
the  deed  in  her  name.  The  husband,  failing 
to  meet  the  agent  at  the  agreed  place,  re- 
turned home  and  gave'  the  money  sack  to 
his  wife,  depleted,  however,  to  the  extent 
of  $105  or  $110,  which  the  husband  used  to 
pay  off  a  chattel  mortgage  on  some  cattle  be- 
longing to  a  friend,  the  cattle  subsequently 
being  traded  in  as  a  part  of  the  purchase 
price  and  going  in  part  to  the  mortgagee  and 
in  iiart  to  the  vendor  of  the  land.  The  re- 
spondent had  no  knowledge  of  this  transac- 
tion, and,  apparently,  no  knowledge  of  the 
dlmlnutl<m  of  her  hoarded  gold  until  after 
this  suit  was  commenced.  A  few  days  after 
the  chattel  mortgage  transaction,  the  agent 
who  sold  the  land  came  to  Pullman,  where 
the  UcKeehans  lived,  bringing  the  deed  with 
him,  and  the  balance  of  the  purchase  price, 
less  the  amount  of  a  mortgage  on  the  land, 
was  delivered  in  gold  by  respondent  to  her 
husband  and  by  him  paid  to  the  agent. 

There  is  no  evidence  to  show  that  the  hus- 
band requested  that  the  deed  be  made  In  hla 
wife's  name,  in  conformity  with  her  instruc- 
tions to  him;  and  In  the  deed  the  husband 
was  named  as  grantee.  The  husband  gave 
tbe  deed  to  his  wife,  and  iu  response  to  her 
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inqolry  as  to  whether  he  had  the  deed  fixed 
the  way  she  told  him  to,  he  told  her  he 
"guessed  it  was."  She  put  the  deed  away 
in  a  keepsake  box,  where  it  remained  until 
December,  1905,  when  it  was  recorded  at  her 
husband's  suggestion.  During  all  of  this 
time,  and  up  to  the  time  when  the  land  was 
sold  under  execution  in  May,  1913,  respond- 
ent did  not  know  that  title  thereto  stood  in  her 
husband's  name  and  believed  that  the  legal 
title  was  in  her  own  name.  In  May,  1906, 
respondent  gave  her  husband  $300  of  her  gold 
coin  to  pay  on  the  mortgage,  all  of  which, 
except  $5,  was  so  applied.  Later,  during  the 
same  year,  all  the  balance  of  the  mortgage, 
except  the  $5,  was  paid,  through  her  hus- 
band out  of  her  gold  coin,  and  the  $5  balance 
was  paid  by  delivering  a  hog  to  the  mortgagee 
in  June,  1907,  and  the  release  recorded.  In 
the  fall  of  1905,  the  McKeehans,  with  their 
family,  moved  on  the  land,  and  since  that 
time  have  maintained  their  residence  there. 
McKeehan  began  dealing  with  appellant  .com- 
pany, and  was  also  engaged  in  hauling  wood, 
in  farming  and  in  working  on  the  farm  of 
appellant's  manager.  Respondent  did  not 
know  that  her  husband  was  getting  credit 
of  the  company,  but  at  all  times  believed  that 
he  had  money  due  by  reason  of  wood  and 
other  products  delivered.  By  no  word  or 
act  did  she  Indicate  that  she  knew  tbat  the 
title  to  her  land  stood  in  the  name  of  her 
husband,  nor  did  she  in  any  manner  lead  ap- 
pellant to  extend  credit  to  her  husband.  On 
April  8,  1911,  McKeehan  confessed  Judgment 
in  favor  of  appellant  company  in  the  sum  of 
$1,050  and  execution  thereon  was  issued  on 
April  2,  1913,  the  sale  being  advertised  to 
take  place  on  May  3,  1913.  A  day  or  two 
before  the  date  of  sale,  a  neighbor  informed 
respondent  that  her  place  was  about  to  be 
sold,  and  the  next  morning  respondent  left 
for  Moscow  to  consult  an  attorney  for  the 
purpose  of  protecting  her  property.  Notice 
of  her  claims  was  given  at  the  sheriff's  sale, 
and  subsequently  this  action  was  brought 
Appellant  claimed  that  the  property  in  dis- 
pute was  purchased  with  the  proceeds  of  the 
sale  of  the  homestead  owned  by  the  respond- 
ent and  her  husband,  but  introduced  no  di- 
rect evidence  on  this  point.  There  is  ample 
evidence  in  the  record  to  show  how  this 
money  was  qpent.  Appellant  introduced, 
checks  to  show  that  during  February  and 
March,  1904,  the  respondent's  husband  drew 
from  the  Pullman  bank  $1,605,  being  the  total 
amount  deposited  by  him  after  the  sale  of  the 
homestead;  but  even  if  these  checlcs  should 
Justify  the  inference  that  out  of  this  money 
came  the  money  used  to  purchase  the  land 
in  dispute,  we  are  satisfied  that  they  could 
have  no  greater  effect  in  this  connection  than 
to  make  a  confiict  of  the  evidence,  and,  under 
the  familiar  rule,  this  court,  under  such  a 
condition  of  the  record,  will  not  disturb  the 
finding  of  the  trial  court 
'  Respondent's  evidence  as  to  the  existence 
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uf  the  deed  from  her  father  and  as  to  the 
possession  of  the  money  In  gold  Is  corroborat- 
ed In  numerous  details  by  her  husband,  her 
father,  her  sister,  and  her  son,  and  while 
we  are  In  accord  with  the  rule  that  In  a 
suit  of  this  nature  the  testimony  of  relatives 
should  be  closely  scrutinized,  we  are  con- 
fronted with  the  fact  that  there  ia  no  direct 
evidence  contradicting  their  story.  Under 
this  condition  of  the  record,  we  hold  that 
the  evidence  is  suffideut  to  support  the  find- 
ing that  the  property  In  dispute  was  purchas- 
ed with  the  separate  funds  of  respondent, 
and  was  her  sole  and  separate  property. 

[4]  The  contention  is  further  made  that 
respondent  is  estopped  under  the  facta  from 
claiming  this  property  as  her  separate  prop- 
erty, and  in  support  of  this  contention  the 
decision  of  this  court  in  the  case  of  Cbaney 
V.  Gauld  Company,  supra.  Is  relied  on.  It 
wUl  be  remembered  that  in  this  case  both  the 
husband  and  wife  are  wholly  Illiterate.  The 
trial, court  found  that  respondent  did  not 
taow'that  the  title  was  not  In  her  name,  and 
the  evidence  supports  such  finding.  Assum- 
ing that  appellant  company  gave  credit  to 
respondent's  husband  on  the  strength  of  his 
being  the  bolder  of  the  record  title,  a  doubt- 
ful assumption  under  the  record,  we  think 
that  the  rule  of  estoppel  announced  in  the 
Chaney  v.  Gauld  Company  Case  is  not  appli- 
cable where  there  is  no  evidence  to  show 
that  the  wife  knew,  or  should  have  known, 
that  the  title  to  her  property  was  in  her  hus- 
band's name.  Respondent  relied  on  her  hus- 
band's assurance  that  title  to  property  pui^ 
chased  with  her  money  was  taken  in  her 
own  name.  She  did  or  said  nothing  to  any 
one  to  indicate  a  contrary  belief  or  knowl- 
edge, nor  was  anything  brought  home  to  her 
in  any  way  to  cause  her  to  make  inquiry  or 
arouse  her  suspicions  that  the  title  was  in  the 
name  of  her  husband.  She  could  not  read 
the  deed;  her  husband  could  not  read  it. 
As  between  the  ai^ellant  company  and  the 
re^ondent,  there  was  no  duty  on  her  part 
to  procure  some  one  to  read  it  for  her,  be- 
cause the  company  was  not,  at  the  time  the 
deed  was  received  or  recorded,  even  remotely 
or  indirectly,  interested  and  If  the  duty  of 
the  respondent  to  ascertain  the  contents  of 
the  deed  subsequently  arose,  there  is  noth- 
ing In  the  record  to  show  how  or  when  It 
arose.  This  Is  not  a  case  where  a  wife 
knowingly  permitted  the  title  to  her  land 
to  stand  in  the  name  of  the  husband,  or  per- 
mitted such  condition  of  the  record  through 
negligence  or  carelessness,  and  thereby  left 
the  way  open  to  the  husband  to  procure  cred- 
it on  the  strength  of  his  record  title.  Knowl- 
edge, either  actual  or  Implied,  on  the  part 
of  the  wife  that  the  title  Is  in  her  husband's 
name  Is  a  prerequisite  to  estoppel  in  such  a 
case.  We  think  that  the  wife  is  not  estop- 
ped to  claim  title  here. 

The  errors  assigned  as  to  the  rejection  of 
certain  testimony  are  not  discussed  in  argu- 


ment or  brief,  and  therefore  we  feel  that  It 
is  not  necessary  for  us  to  pass  on  them. 

The  decree  should  be  affirmed,  and  it  Is  so 
ordered. 

Costs  awarded  to  respondent. 

BUDGE,  a  J.,  and  RICE3,  J.,  coucnr. 


(80  Idaho,  552) 
CAMPBELL  V.  BANK  ft  TRUST  CO. 
(Supreme  Court  of  Idaho.    June  29,  1917.) 

Malicious  PRO^ctmoN  4s»35(2)— Termina- 
tion OF  Prosecution— Dismissal  ok  Com- 
promise. 
An  actios  for  damages  for  malicious  prose- 
cution cannot  be  maintained,  where  it  appears 
that  the  criminal  case,  which  forms  its  basis, 
was  terminated  bv  dismissal;  without  hearing, 
by  procurement  of  the  party  prosecuted,  or  aa 
the  result  of  a  compromise. 

[Ed.  Note. — ^For  other  cases,  see  Malidoos 
Proeecution,  Cent  Dig.  §  77.] 

Appeal  from  District  Court,  Lewis  Coun- 
ty;   Edgar  C  Steele,  Judge. 

Action  by  Wm.  E.  Campbell  against  the 
Bank  &  Trust  Company.  Judgment  for  i^aln- 
tlff,  and  defendant  appeals.    Reversed. 

James  E.  Babb,  of  Lewiston,  and  Perry  W. 
Mitchell,  of  Nez  Perce,  for  appellant  C.  T. 
McDonald,  of  Spokane,  Wash.,  J.  S.  McDon- 
ald, of  OrangeviUe,  and  S.  O.  Tannahill,  of 
Nez  Perce,  for  respondent 

MORGAN,  J.  Req>ondent  was  the  owner 
of  certain  live  stock  in  Lewis  county,  which 
he  mortgaged  to  appellant  After  the  mort- 
gage had  been  filed  in  the  oflJce  of  the  county 
recorder,  respondent  removed  the  property 
to  Nez  Perce  county.  Appellant  thereupon 
procured  his  arrest,  pursuant  to  the  provi- 
sions of  section  7100,  Rev.  Codes,  .which  pro- 
vides: 

"Every  mortgagor  of  property,  *  *  .  *  who, 
while  such  mortgage  remains  unsatisfied  in 
whole  or  in  part,  willfully  removes  from  the 
county  or  counties  where  such  mortgage  is  re- 
corded, •  •  •  the  property,  or  any  part 
thereof,  without  the  consent  of  the  holder  ox  the 
mortgage,  is  guilty  of  larceny." 

This  action  was  commenced  by  respondent 
against  appellant  to  recover  damages  for 
malicious  prosecution  of  the  criminal  case 
above  mentioned.  At  the  dose  of  the  testi- 
mony upon  the  part  of  both  parties,  appel- 
lant moved  for  a  nonsuit ;  also  for  an  instruc- 
tion to  the  Jury  to  render  a  verdict  for  the 
defendant  These  motions  were  denied,  and 
a  verdict  was  rendered  in  respondent's  favor, 
upon  which  Judgment  was  entered,  from 
which,  and  from  an  order  overruling  a  moticm 
for  a  new  trial,  this  appeal  was  taken. 

It  appears  from  the  record  that  the  crim- 
inal complaint  was  signed  by  Arthur  EL 
Clark,  president  of  appellant  corporation,  and 
that  he  did  so,  largely,  upon  information  re- 
ceived from  S.  D.  White,  ,who  was  acting  as 
appellant's  agent  in  the  matter.  It  further 
appears  that,  after  respondent  had  been  ar- 
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rested  and  taken  to  Jail,  some  negotiations 
were  entered  Into  between  himself  and 
White,  looking  to  a  settlement  of  his  Indebt- 
edness to  the  bank,  payment  of  which  was 
secured  by  mortgage  on  the  chattels  above 
mentioned  and  upon  certain  real  estate  be- 
longing to  him.  The  cnlmlnation  of  these 
negotiations  was  that  he  turned  over  a  por- 
tion of  the  i>ersonal  property  and  deeded  the 
real  estate  to  appellant,  whereupon  the  crim- 
inal charge  was  dismissed  by  the  magistrate 
at  respondent's  request,  he  paying  the  costs, 
and  he  was  released  from  custody. 

With  respect  to  the  settlement,  the  dismis- 
sal of  the  criminal  complaint,  and  his  dis- 
charge from  custody,  respondent  testified, 
upon  his  direct  examination,  in  part,  as  fol- 
lows: 

"Q.  You  gay  yon  saw  this  man  White;  did 
you  hare  a  conversation  with  him  at  the  jail? 
A.  He  done  most  of  the  conversation  himself. 
Q.  He  talked  to  you,  did  he?  A.  He  seemed  to 
lead  Bice  end  me  to  Babb's  office,  and  on  the 
way  down  there  he  told  me  all  the  big  things 
he  was  going  to  do,  going  to  foreclose,  going  to 
send  me  to  the  penitentiary,  and  going  to  cost 
tne  everything,  but  if  you  will  aign  over  this 
half  section  ot  land,  and  let  me  help  myself  to 
the  horses  and  mules,  we  will  turn  you  loose 
and  not  appear  against  you,  be  nothing  to  it. 
•  •  •  He  says  you  just  sign  over  the  land, 
and  we  will  help  ourselves  to  the  horses  and 
mnlM,  and  it  will  be  all  right,  and  we  will 
dismiss  it.  Q.  What  did  he  say  he  would  do 
if  you  didn't  sign  over  the  deed  and  bill  of 
sale?  A.  They  would  send  me  to  the  peniten- 
tiary and  foreclose  on  my  land.  •  •  •  Q. 
Did  you  sign  the  deeds?  A.  Tes,  sir.  •  •  • 
Q.  What,  if  anything,  did  Mr.  Erb,  the  justice 
of  the  peace,  do  relative  to  yon?  A.  Well,  he 
called  up  Mr.  Hodge  (prosecuting  attorney),  and 
said  that  tibe  prosecuting  witness  was  satisfied, 
and  I  guess  the  case  will  be  dismissed,  and  he 
said  somebody  has  got  to  pay  the  costs  of  this 
thing,  and  I  told  him  it  was  a  hell  of  a  note  to 
put  a  man  in  jail,  and  take  his  property  away 
from  him,  and  make  him  pay  his  way  out,  so 
the  costs  was  taxed  up  to  me,  $13.20,  or  what- 
ever it  was,  and  I  rndd  it,  and  waa  released 
after  it  was  all  over. 

Upon  cross-examination,  respondent  far- 
ther   testified : 

"Q.  Now,  on  the  10th  day  of  Angost,  1912, 
when  you  made  the  bill  of  sale  to  them  for  a 

Sart  of  that  chattel  mortgage  property  and  the 
eeds  for  the  land,  you  made  those  transfers  In 
aatiafaction  of  the  amount  that  was  due  on  that 
mortgage,  the  $3,000  note,  $2,850  note,  and  all 
interest  and  all  future  advances  that  had  been 
made  under  it,  did  you  not?  A.  I  remember  of 
making  out  sixne  deeds  to  get  out  of  jail,  and 
BO  forth,  but—  Q.  Those  were  turned  over 
in  satisfaction  of  that  indebtedness?  A.  To 
avoid  prosecution  and  satisfy  Mr.  Clark.  Q. 
To  satuCy  that  indebtedness?    A.  Tes,  sir." 

It  further  appears  that  Mr.  White  present- 
ed himself  at  the  office  of  the  justice  of  the 
peace,  at  the  time  the  preliminary  examina- 
tlon  was  to  have  been  held,  and  at  which 
time  the  case  was  dismissed,  and  offered  to 
testify  upon  behalf  of  the  prosecution ;  but  it 
does  not  appear  that  either  be  or  appellant 
otherwise  Insisted  upon  going  forward  with 
the  case.  This  Is  not  such  a  termination  of 
the  criminal  case  as  will  sustain  this  action. 


"Where  the  termination  of  a  prosecution  has 
been  brought  about  by  the  procurement  of  the 
defendant,  or  by  a  compromise  or  agreement  of 
the  parties,  an  action  for  malicious  prosecution 
cannot  be  maintained."  Wickstrom  v.  Swanson, 
107  Minn.  482,  120  N.  W.  1090;  28  Cyc.  68; 
Langford  v.  Boston  &  A.  B.  Ck>.,  144  Mass. 
431,  11  N.  E.  697 ;  Emery  v.  Ginnan,  24  IlL 
Add.  66;  Singer  8ewing  Machine  Co.  v.  Dyer, 
156  Ky.  156,  160  S.  W.  917;  Waters  v.  Winn, 
142  Oa.  138,  82  S.  R  637,  Ia  B.  A.  1916A, 
601,  Ann.  Cas.  1915D,  196. 

The  judgment  is  reversed,  with  direction 
to  the  trial  court  to  dismiss  the  action.  Costs 
are  awarded  to  appellant. 

BUDGB,  0.  J^  and  BICE,  J,  concur. 


(30  Idaho,  479) 
HOIiLAND  T.  AVONDALE  IBB.  DIST. 

(Supreme  Court  of  Idaho.    June  2S,  1917.) 

1.  Waters  and  Water  Courses  «=>231— Ib- 
siQATioN  Assessment— Sale:. 

_  Where  the  steps  taken  by  the  officers  of  an 
irrigation  district  in  levying  assessments  and 
spreading  the  same  upon  the  assessment  roll, 
and  matters  connected  therewith,  are  regular, 
upon  failure  to  pay  the  assessment  the  right 
of  sale  followa 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  320.] 

2.  Payuent  or  Ibbioation  Absessuent"— Cub- 
BENOT— Statute. 

The  treasurer  of  an  irrigation  district  is 
under  an  affirmative  statutory  duty  to  accept 
nothing  but  "lawful  money  of  the  United 
States    in  payment  of  assessments. 

3.  Waters  and  Water  Courses  ®=»231— Ib- 

BIOATION    DiSTBICT  —  PaTMENT    OF    ASSESS- 
MENT—CUBBENCT. 

An  agreement  whereby  a  treasurer  of  an 
irrigation  district  is  to  accept  a  tender  other 
than  "lawful  money  of  the  United  States,"  aa 
provided  by  statute,  is  a  legal  nullity.     ■ 

WEd.  Note. — For  other  cases,  see  Waters  and 
Bter  Courses,  Cent.  Dig.  §  320.] 

4.  Water  and  Wateb  Courses  «=>231— Ib- 
BioATioN  District  —  DxuNQxnsNT  AssEsa- 
MENT— Sale. 

Where  an  assessment  is  duly  levied  by  an 
irrigation  district,  and  the  same  is  unpaid  and 
delinquent,  it  is  the  duty  of  the  treasurer  under 
the  Jaw  to  proceed  to  sell  the  land. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  320.] 

5.  Waters  and  Water  Coubsbs  ^=3225— Or- 
gan ization  or  Ibriqation  DuriBinT— Col- 

LATEBAL  AtTACE. 

Where  an  irrigation  district  has  been  regu- 
larly organized  and  the  benefits  for  the  cost  of 
the  workd  apportioned  to  the  land,  such  mat- 
ters become  res  adjudicata,  and  are  not  subject 
to  collateral  attack. 

[E>d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  817.] 

6.  Watbbs  and  Water  Courses  $=3231— Ib- 
BiOATioN  District— Special  Absbbbment— 
Method. 

Special  assessments  are  not  provided  for  in 
sections  2407  and  2409,  Bev.  (Jodes  (amended 
Laws  1911,  p.  200),  and  are  therefore  to  be 
levied  and  collected  in  conformity  with  the  pro- 
cedure for  levying  and  collecting  assessments  foi. 
the  payment  of  principal  and  interest  of  bonds, 
and  the  assessment  is  to  be  listed  and  carried 
out  in  the  assessment  books  in  the  same  propor 
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tion  as  the  assessment  of  benefits  for  the  coat 
of  the  works. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  INg.  |  320.] 

7.  Appeal  and  Erbob  «=a>1011(l)— Qxjbbtior 

OF  Fact — Finding. 
A  finding  of  the  trial  court  based  upon  sub- 
Btantially  conflicting  evidence  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3963-3»88.] 

Appeal  from  District  Court,  Kootenai 
County;   R.  N.  Dunn,  Judge. 

Action  for  injunction  by  Charles  Holland 
against  the  Avoadale  Irrigation  District,  an 
association.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Robert  D.  Leeper,  of  Coeur  d'Aleue,  for  ap- 
pellant W.  F.  McNaugliton  and  Edward  H. 
Berg,  both  of  Coeur  d'Alene,  for  respondent 

-  RICE,  J.  The  Avondale  Irrigation  Di.s- 
trict,  respondent  herein,  was  organized  in  the 
year  1912,  and,  embraced  lands  in  Kootenai 
county,  including  32%  acres  belonging  to  the 
appellant  l^ereafter  the  respondent  con- 
tracted to  purchase  the  Irrigation  works  be- 
longing to  the  Avondale  Irrigation  Company, 
a  private  corporation,  for  the  purpose  of  sup- 
plying water  for  the  irrigation  of  land  with- 
in its  boundaries.  Proceedings  were  duly 
had,  apporEioulug  the  cost  of  the  works 
equally  to  all  the  lands  in  the  district,  in- 
cluding the  lands  belonging  to  appellant  An 
election  was  held,  authorizing  the  board  of 
directors  to  levy  an  assessment,  in  lieu  of  is- 
suliig  bonds,  for  an  amount  sufficient  to  pay 
the  entire  purchase  price  of  the  irrigation 
works.  Included  in  said  election  was  an  au- 
thorization to  the  board  of  directors  of  the 
district  to  levy  an  assessment  of  $2.50  i>er 
acre  upon  all  the  lands  Included  In  the  dis- 
trict, to  be  used  in  maintaining  the  plant 
for  the  year  1913.  Pursuant  to  the  authority 
so  granted,  the  said  assessments  were  duly 
levied.  The  appellant  failed  to  pay  either  of 
the  assessments  levied  against  his  tract  of 
land,  and  in  due  time  the  land  was  adver- 
tised for  sale  for  such  delinquent  assessments 
according  to  law.  Appellant  brought  this 
action  for  the  purpose  of  enjoining  respond- 
ent from  selling  said  lands  in  accordance 
with  the  notice  of  sale. 

Appellant  contends  that  in  consideration  of 
a  right  of  way  for  a  pipe  line  granted  by  his 
predecessor  in  interest,  an  oral  agreement 
was  made  to  the  effect  that  water  should  be 
furnished  for  said  lands  free  of  any  annual 
maintenance  charge;  that  respondent  ac- 
quired its  works  subject  to  all  the  terms,  con- 
ditions, and  provisions  in  any  and  all  deed 
or  deeds,  contract  or  contracts  and  obliga- 
tions therein  or  thereunder  and  existing  by 
reason  thereof  or  thereby. 

It  appears  that  the  Avondale  Irrigation 
Company,  from  whom  the  district  acquired 


its  woifes;  agreed  to  and  with  the  respondent 
as  follows: 

"Now  therefore  the  second  party  [respondent 
herein]  has  this  day  executed  a  promissory  note 
for  $26,912.50  in  favor  of  the  first  party  [Avon- 
dale  irrigation  Co.]  and  first  party  hereby  ac- 
cepts said  note  of  the  second  party  in  full  pay- 
ment of  said  irrigation  system  and  \vorks.  and 
sells  and  assigns  to  second  party  all  of  said 
plant  and  works  and  agrees  with  second  party 
that  it  will  accept  in  payment  thereof  orders 
by  the  stockholders  for  their  distributive  part 
thereof,  to  wit,  orders  from  the  stockholders  to 
the  amount  of  $25.00  for  each  share  of  stock 
held  by  them,  provided  the  said  stockholders  are 
not  in  arrears  for  maintenance  charges  and  said 
orders  are  certified  by  the  secretary  of  the 
Avondale  Irrigation  Co.  to  the  effect  that  the 
said  stockholder  is  not  in  arrears  and  if  in  ar- 
rears then  for  the  amount  of  $25.00  per  share 
less  said  arrears." 

[1]  The  right  of  an  Irrigation  district  to 
sell  lands  for  delinquent  assessments  is  con- 
ferred by  statute.  If  the  steps  taken  by  the 
district  authorities  in  levying  the  aaaesv 
ments  and  spreading  the  same  upon  the  as- 
sessment roll  and  matters  connected  there- 
with are  regular,  upon  failure  to  pay  the  as- 
sessments the  right  to  sell  follows. 

Counsel  stipulated  that  the  irrigation  dis- 
trict was  legally  formed,  that  the  special  as- 
sessment of  $25  per  acre  was  regularly  made 
and  confirmed  by  the  district  court,  and  that 
the  assessment  is  now  outstanding  and  un- 
paid. No  assault  is  made  upon  the  district 
for  the  inclusion  of  this  land,  and  it  was  ex- 
pressly understood  that  the  land  was  never 
Included  in  any  other  system  prior  to  the 
formation  of  the  district. 

[2-4]  Appellant  tendered  to  the  proper  of- 
ficer of  respondent  Irrigation  district,  25% 
shares  of  stock  of  the  Avondale  Irrigation 
Company,  in  payment  of  the  assessment 
against  his  land.  The  tender  of  this  stock 
was  refused,  on  the  grounds  that  the  stods 
certificate  did  not  bear  the  indorsement  of 
the  secretary  of  the  Avondale  Irrigation  Com- 
pany, to  the  effect  that  the  assessments  on 
said  stock  were  not  in  arrears.  The  assess- 
ment roll  Is  made  up  by  the  secretary  of  the 
district  and  delivered  by  him  to  the  treas- 
urer of  the  district  for  collection.  The  treas- 
urer is  not  only  under  no  obligation  to  ac- 
cept any  payment  other  than  cash,  bat  is  un- 
der an  affirmative  statutory  duty  to  accept 
nothing  but  "lawful  money  of  the  TJaited 
States,"  In  payment  of  these  assessments. 
Rev.  Codes,  {  2412;  amended  Laws  1911.  p. 
414;  amended  Laws  1911,  p.  435;  amended 
Laws  1913,  p.  542;  amended  Laws  1915,  p. 
206.  He  Ut  a  public  officer,  and  under  the 
statute  is  required  to  give  bond  for  the  faith- 
ful performance  of  his  duties.  The  assess- 
ment roll  under  the  law  is  placed  in  his 
hands  for  collection,  and  any  agreement  tu 
accept  anything  but  "lawful  money  ot  tbe 
United  States,"  as  provided  by  statute.  Is  a 
legal  nullity.    If  the  assessment  was-  not  paid. 
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It  was  hlB  duty  under  the  law  to  proceed  to 
sell  the  land. 

The  appellant  has  failed  to  show  any  rea- 
son why  the  sale  should  be  enjoined. 

[5,  6]  Having  stipulated  as  to  the  regular- 
ity of  the  organization  of  the  district  and 
.apportionment  of  thP  benefits  for  the  costs 
of  the  works  to  his  lands,  these  matters  be- 
come res  Judicata  and  are  not  subject  to  col- 
lateral attack.  Knowles  v.  New  Sweden  Ir- 
rigation Dist,  16  Idaho,  235,  101  Pac.  87  (on 
rehearing) ;  Oregon  Short  Line  v.  Pioneer  Ir- 
rigation Dist.,  16  Idaho,  603,  102  Pac.  904. 
Appellant  further  contends  that  he  should 
not  be  required  to  pay  the  assessment  of  $2.50 
per  acre  levied  for  the  maintenance  of  the 
works  for  the  year  1913,  for  the  reason  that 
the  works  were  acquired  by  respondent  sub- 
ject to  appellant's  right  to  have  water  sup- 
plied to  his  lands  free  of  maintenance 
charges. 

This  levy  appears  to  have  been  made  ns  a 
special  assessment,  pursuant  to  section  2391, 
Rev.  Codes.  By  section  2419,  Rev.  Codes 
(amended  Laws  1911,  p.  201),  it  is  provided 
that  the  procedure  for  levying  and  collect- 
ing assessments,  where  not  provided  for  in 
sections  2407  to  2409  (amended  Laws  1911, 
p.  200),  shaU  conform  to  the  provisions  of  the 
title  relating  to  the  payment  of  principal  and 
interest  of  bonds.  Special  assessments  are 
not  provided  for  in  sections  2407  to  2409,  and 
are  therefore  to  be  levied  and  collected  in 
conformity  to  the  procedure  for  levying  and 
collecting  assessments  for  the  payment  of 
principal  and  interest  of  bonds.  In  other 
words,  the  assessment  is  to  be  listed  and  car- 
ried out  in  the  assessment  books  in  the  same 
proportion  as  assessments  of  benefits  for  the 
cost  of  the  works.  The  appellant,  therefore. 
Is  In  no  better  position  to  enjoin  the  sale  of 
his  lands-  for  the  maintenance  assessment  of 
^50  an  acre  than  for  the  costs  of  the  works. 
The  appellant  In  his  complaint  also  prays 
that  the  district  be  compelled  to  furnish  wa- 
ter to  his  tract  of  land  for  irrigation  and 
domestic  purposes  free  and  dear  of  any  cost 
of  annual  assessment  for  furnishing  the 
same. 

Under  the  issues  presented  In  this  case^ 
It  cannot  be  said  that  the  respondent  may  not 
be  in  a  position  to  benefit  the  lands  of  ap- 
pellant in  the  future,  and  that  the  said  lands 
may  not  be  subject  to  assessment  for  annual 
maintenance.  Knowles  v.  New  Sweden  Ir- 
rigation Dist,  supra;  Colburn  v.  Wilson, 
24.  Idaho,  94, 132  Pac.  579. 

[7]  In  addition  to  this  consideration,  the 
trial  court  found  that  the  predecessors  In  in- 
terest of  the  respondent  did  not  agree  to  fur- 
nish free  water  or  any  water  for  irrigation 
or  domestic  purposes  for  said  lands  or  any 
pait  thereof.  This  finding,  being  based  upon 
substantially  conflicting  evidence,  under  the 


long  line  of  decisions  of  this  court,  wlU  not 
be  disturbed. 

The  Judgment  of  the  district  court  is  af- 
firmed.   Costs  awarded  to  respondent 

BUDGE,  a  J.,  and  MORGAN.  J,  «3oncur. 


(SO  Idaho,  S21) 

BATES  T.  PRICB. 

(Supreme  Court  of  Idaho.    June  28,  1917.) 

1,  Appeal    and    Ebbob    «=>429-,Xotice    of 
AppKAir— Waiveb. 
Where  an  appeal  was  taken  from  the  pro- 


bate court  to  the  district  court  and  notice  of 
appeal  was  not  served,  but  nevertheless  the 
party  opposing  the  appeal  voluntarily  appeared 
and  asked  leave  to  file  an  answer  and  proceed- 
ed to  a  trial  of  the  cause  without  raising  any 
objection  to  the  jurisdiction  of  the  court  upon 
the  ground  of  Jack  of  notice,  such  procedure 
amounts  to  a  waiver  of  the  absence  of  notice  of 
appeal,  and  the  question  cannot  be  raised  for 
the  first  time  on  appeal  to  the  Supreme  Court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2168-2172.] 

2.  AppjEAi  and  Eebob  <S=>1060(1)— HABMuas 
Erkor— Conduct  or  Counsel. 

Statements  of  connsel  to  the  jury,  frhich  are 
not  justified  by  anything  in  the  record  and  are 
manifestly  made  for  the  purpose  of  inciting  the 
passion  or  prejudice  of  the  jury,  constitute  re- 
versible error,  unless  it  appears  from  the  whole 
record  that  the  jury  could  not  lawfully  have 
reached  any  other  conclusion  than  they  did. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4135.] 

3.  Appeal  and  Ebbob  «=»1060(4>— Habuless 

EkbOB— CONDDCT  Of  COU.NSBL. 

Held,  that  misconduct  of  counsel  in  this 
case  in  addressing  prejudicial  remarks  to  the 
jury  did  not  constitute  reversible  error,  since 
it  appears  from  the  record  that  the  verdict  of 
the  jury  was  fully  justified  by  the  evidence  ad- 
duced on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  f  4135.] 

4.  PABTNERSniP     «=»14S— POWBBS     OF     PaBT- 
I7EB— ASSIO  N  KENT. 

A  partner  has  full  power  to  transact  the 
whole  business  of  the  firm  of  which  he  is  a  part- 
ner, and  may  bind  his  partner  or  partners  in 
such  transactions  as  entirely  as  himself,  and  bis 
assignment  in  good  faith  of  accounts  payable 
to  the  firm,  to  a  creditor  of  the  firm  in  payment 
of  partnership  indebtedness,  is  binding  upon 
the  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  229-232,  233%.] 

6.  RECEtVEBS  *=>67— Obder— OoNBTBtrCTIOIf. 
An  order  of  court  appointing  a  receiver  and 
defining  his  authority,  ^hich  specifies  the  prop- 
erty to  be  taken  possession  of  by  such  receiver, 
closing  with  the  clausfl,  "and  all  that  goes  with 
the  livery  business  connected  with  the  Charles 
L.  Hollar  bam,"  cannot  be  so  construed  as  to 
include  outstanding  accounts  or  bUls  receivable, 
in  the  absence  of  tlie  specific  inclusion  of  such 
accounts. 

[Ed.  Note. — ^For  other  cases,  see  Receivers. 
CJent  Dig.  a  117-122.] 

6.  Receivers  <®=387  —  Collection  of  Ac- 
counts—Liability. 
Beld,  that  appellant  had  no  authority  as  re- 
ceiver to  collect  the  accounts  in  question,  and 
that  when  he  accepted  them  for  collection  from 
respondent  he  did  so  in   his  private  capadty, 
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and  was  therefore  liable  to  respondent  for  the 
amonnts  collected  thereon. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {  161.] 

7.  Triai,  «=9339(2)— Vebdict— SEKDiira  Back 

JUBT. 

When  a  jury  brings  in  a  verdict  which  by 
inadvertence  expresses  a  conduaion  manifestly 
at  variance  with  the  real  intention  ot  the  jury, 
it  is  the  duty  of  the  court,  upon  ascertaining 
such  mistake,  to  send  the  jury  back  in  order 
that  they  may  return  a  verdict  in  proper  form. 
[Ed.  Note.— EV>r  other  cases,  see  Trial,  Cent. 
IHg.  §  792.]     . 

8.  Admission  of  Evidekcx— Ruukos  on  In- 
structions. 

Held,  that  the  trial  court  committed  no  er- 
ror in  regard  to  the  admission  of  evidence,  the 
giving  of  certain  instructions  and  refusal  to 
give  certain  offered  instructions,  and  in  refusing 
to  grant  appellant  a  new  trial. 

Appeal  from  District  Court,  Shoshone 
Connty ;  William  W.  Woods,  Judge. 

Action  by  J.  L.  Bates  against  D.  W.  Price. 
From  a  Judgment  of  the  district  court  for 
defendant  resulting  in  a  Judgment  for  plain- 
tiff, and  from  the  denial  of  the  motion  for  a 
new  trial,  defendant  appeals.     Affirmed. 

James  A.  Wayne,  of  Wallace,  for  appel- 
lant Charles  E.  Miller,  of  Wallace,  for  re- 
spondent. 

BUDGE,  0.  J.  This  action  was  originally 
Instituted  and  tried  in  the  probate  court  of 
Shoshone  connty,  where  Judgment  was  ren- 
dered in  favor  of  the  appellant.  The  case 
was  then  appealed  to  the  district  court,  and 
was  there  tried  before  a'  Jury,  resulting  In  a 
verdict  and  Judgment  for  respondent  A  mo- 
tion for  a  new  trial  was  denied,  and  this 
appeal  la  from  the  Judgment  and  the  order 
denying  the  motion  for  a  new  trial. 

Respondent  had  been  employed  by  Hollar 
I&  Plemmons,  copartners,  engaged  In  the 
livery  business  at  Kellogg,  who  were  Indebted 
to  him  for  past  services.  One  Bamhart  and 
one  Roberts  were  each  Indebted  to  Hollar  & 
Plemmons,  and  on  October  6,  1914,  Hollar 
gave  respondent  an  order  on  Barnhart  for 
$229.60,  signed  Hollar  &  Plemmons,  per  M. 
B.  Hollar,  and  an  order  on  Roberts  for  $105, 
signed  H.  E.  Hollar,  In  payment  of  their 
Indebtedness  to  respondent  Shorily  thereaft- 
er. In  an  action  brought  by  the  First  State 
Bank  bf  Kellogg  against  Hollar  &  Plemmons 
for  the  foreclosure  of  several  mortgages,  ap- 
pellant was  appointed  receiver  of  certain 
property  belonging  to  them.  Respondent 
thereafter  tnrned  the  two  above  orders  over  to 
appellant  to  collect  Appellant  collected  the 
sum  of  $292  on  the  two  accounts,  and  In- 
stead of  turning  the  money  over  to  respond- 
ent accounted  for  It  In  the  receivership  ac- 
tion. Respondent  brought  this  action  to  re- 
cover the  amount  collected  on  the  accounts, 
alleging  that  at  the  time  they  were  turned 
over  to  appellant  the  latter  agreed  to  col- 
lect the  same,  and  to  immediately  pay  the 
money  so  collected  over  to  respondent 


Appellant  answered,  admitting  that  be  had 
received  the  orders  from  respondent  but 
denied  that  they  were  signed  by  Hollar  &■ 
Plemmons,  and  that  Hollar  &  Plemmons  bad 
any  authority  to  sign  the  orders,  and  denied 
that  he  agreed  to  collect  the  orders  for  re- 
spondent or  to  pay  him  the  amount  collect- 
ed thereon,  and  alleged  that  the  orders  were 
delivered  to  him  as  receiver  and  collected  In 
that  capacity. 

The  evidence  on  behalf  of  respondent  sus- 
tains the  issues  on  his  part  and  in  rebnttal 
to  appellant's  testimony,  to  the  effect  that 
be  had  received  the  orders  as  receiver,  re- 
spondent introduced  the  complaint  and  order 
in  the  receivership  action,  from  which  it  ap- 
pears that  the  receiver  was  authorized  by 
the  court  to  take  possession  of  the  property 
described  In  the  mortgages,  which  were  being 
foreclosed.  One  of  the  mortgages  and  the 
order,  after  describing  In  detail  certain  per- 
sonal property,  such  as  horses,  rigs,  wagons, 
sleighs,  harness,  whips,  robes,  sleighbells, 
bay  and  oats,  contained  the  following  clause : 

"And  all  that  goes  with  the  livery  business 
connected  with  the  Charles  L.  Hollar  bam." 

Numerous  errors  are  assigned,  and  for 
the  purpose  of  argument  have  been  grouped 
by  appellant  as  follows :  First,  the  defective 
notice  of  appeal;  second,  errors  committed 
by  the  trial  court;  third,  misconduct  of 
counsel  for  the  plaintiff;  and,  fourth,  tn- 
Bufflcleucy  of  the  evidence. 

[1]  It  appears  that  the  notice  of  appeal 
from  the  probate  to  the  district  court  con- 
tained only  the  following  statement,  with 
reference  t'o  the  matter  appealed  from : 

"Plaintiff  appeals  •  •  •  from  the  Judg- 
ment of  disnussal  entered  herein  against  him 
and  in  favor  of  defendant,  on  the  2d  day  of 
April,  1915,  and  from  the  whole  thereof." 

It  is  contended  by  appellant  that  this  no- 
tice was  insufficient  to  give  the  district  court 
Jurisdiction  of  the  cause,  reliance  being  plac- 
ed upon  section  4838,  Rev.  Codes,  which  pro- 
vides, among  other  things: 


"The  appeal  is  taken  by  filing  a  notice  of 
appeal  wiu)  the  Justice  or  judge,  and  serving 
a  copy  on  the  adverse. party.    The  notice  must 


state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from 
part,  what  part,  and  whether  the  appeal  is 
taken  on  questions  of  law  or  fact  or  both." 

The  notice  of  appeal  from  the  probate  to 
the  district  court  was  never  served  on  ap- 
pellant It  appears  from  the  record  that 
appellant  appeared  In  the  district  court,  ask-, 
ed  leave  to  file  and  did  file  an  answer  and 
tried  the  cause,  without  raising  any  objection 
to  the  Jurisdiction  upon  the  ground  of  the 
defective  notice  of  appeal.  The  rule  is  w^l 
settled  that,  where  an  appeal  Is  taken  from  a 
Justice  or  probate  court  to  the  district  court, 
a  general  appearance  on  the  part  of  the  one 
opposing  the  appeal  waives  all  defects  and 
irregularities  on  the  proceedings  for  appeal. 
24  Cye.   694;     Shay   v.    Superior  Court,   67 
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Cal.  541;  Glafiin  ▼.  American  Kat  BanK, 
46  Neb.  884,  65  N.  W.  1056;  McCombs  v.  John- 
■on,  47  Mich.  692,  U  N.  W.  400 ;  Wrolson  v.  An- 
derson, 53  Minn.  508*  65  N.  W.  697.  The  reason 
for  the  mle  Is  well  stated  in  the  latter  case 
ia  follows: 

"The  district  court  has  original  Jnrisdiction 
without  respect  to  the  amonnt  in  oontrovergy, 
and  had  jurisdiction  ot  the  subject-matter  of 
this  action,  if  the  parties  voluntarily  appeared 
and  submitted  the  controversy  to  the  court, 
which  it  ia  very  clear  they  did  do.  After  the 
pleadings  were  amended,  and  the  case  volun- 
tarily set  for  trial,  it  was  too  late  to  move 
to  dismiss,  and  the  irregularity  in  the  mode  of 
bringing  ue  case  into  that  court  in  the  first 
instance  was  waived.  The  parties  appeared  in 
the  district  court,  and  consented  to  the  trial 
of  a  controvers}r,  the  subject  of  which  was 
within  the  jurisdiction  of  the  court." 

[J,  3]  Several  errors  are  assigned  as  to  the 
admission  of  evidence  and  to  the  giving  and 
refosal  to  give  certain  instructions.  We 
have  carefully  examined  the  record  and  are 
unable  to  find  that  the  court  committed  any 
error  to  this  respect 

During  the  course  of  his  argument  counsel 
for  respondent  stated: 

"So  far  as  Dan  Price  is  concerned,  he  is  not 

g>inK    to   lose   anything.    The   Imperial    State 
ank  of  Kellogg  wiU— ^ 

At  which  point  he  was  Interrupted  by 
objection  of  opiwslng  connsel.  This  state- 
ment to  the  jury  Is  assigned  as  prejudicial 
misconduct  of  counsel.  E^om  the  record  It 
clearly  appears  that  the  statement  is  highly 
improper,  and  was  not  based  upon  any  mat- 
ter properly  in  the  case.  We  cannot  coan- 
tenanee  any  counsel  going  outside  of  the  rec- 
ord and  injecting  prejudicial  statements  as 
to  matters  not  Involved  in  the  case.  But 
the  role  In  such  cases  has  been  announced  by 
this  court  in  GoTdstone  v.  Kustemeyer,  21 
Idaho,  703-708,  123  Pac  635,  637,  as  follows : 

"Counsel  cannot  deliberately  go  outside  the 
evidence  and  attempt  to  incite  the  passions  or 
the  prejudice  of  the  jury  and  have  such  con- 
duct cured  by  an  instruction  to  the  jury  at 
the  dose  of  the  trial,  to  the  effect  that  they 
most  not  consider  such  remarks,  and  where  a 
judgment  is  obtained  by  such  conduct  a  new 
trial  must  be  granted,  unless  it  affirmatively  ap- 
peals that  the  judgment  was  right  and  would 
hare  been  the  same  in  the  absence  of  such  un- 
autbor^ed  argument." 

In  this  case  It  affirmatively  appears  that, 
hi  the  absence  of  the  misconduct  of  counsel, 
the  jury  could  not  logically  have  readied  any 
other  verdict  than  they  did.  Misconduct  of 
counsel  is  a  matter,  unfortunately,  which 
this  court  has  been  obliged  repeatedly  to 
I>ass  upon.  Goldstone  v.  Rustemeyer,  supra ; 
Petajanleml  v.  Washington  Water  Power 
CO.,  22  Idaho,  20,  124  Pac.  783;  Powers  Y. 
Boise  City,  22  Idaho,  286,  125  Pac.  194; 
McLean  v.  Hayden  Creek  Mining  Co.,  25 
Idaho,  416,  138  Pac.  331;  State  v.  Harness, 
10  Idaho,  18,  76  Pac.  788;  State  v.  O'Nell, 
24  Idaho,  582,  135  Pac.  60. 

[4]  This  brings  us  to  the  discussion  of  the 
sufficiency  of  the  evidence.  It  appears  from 
the  record  that  Hollar  had  signed  these  or- 


ders and  delivered  them  to  respondent  be- 
fore the  impers  In  the  receivership  matter 
had  been  served  upon  either  of  the  partners, 
and  with  the  consent  of  Plemmons,  his  part- 
ner. Hollar's  authority  to  give  the  orders  is 
attacked.  But  It  is  a  fundamental  prindple 
underlying  the  law  of  i>artnersbip — 

"that  a  partner  •  •  •  has  power  to  trans- 
act the  whole  business  of  the  firm,  whatever 
that  may   be;    and,   consequently,   to  bind  his 

Partners  in  such  transactions  as  entirely  as 
imself.  This  is  a  general  power,  essential  to 
the  well  conducting  of  business,  which  is  im- 
plied in  the  existence  of  a  partnership.  When 
a  partnership  is  formed  for  a  particular  pur- 
pose, it  is  understood  to  be  in  itself  a  grant 
of  power  to  the  acting  members  of  the  com- 
pany, to  transact  its  business  in  the  usual  way." 
Winship  v.  Bank  of  United  States,  6  Pet.  529, 
8  L.  EA.  216-218;  1  Rowley,  Modern  Law  of 
Partnership,  {  411  et  seq.,  and  numerous  cases 
there  cited. 

That  Hollar's  act  in  giving  these  orders 
was  sufficient  to  operate  as  an  assignment 
of  the  partnership  accounts,  so  far  as  appel- 
lant is  concerned,  is  not  open  to  question. 
The  jury  was  justified  in  finding  that  these 
accounts  were  assigned  before  the  receiver 
took  charge,  and  consequently  had  become 
the  absolute  property  of  respondent. 

[5,  8]  But  even  if  this  were  not  true  appel- 
lant cannot  rely  upon  his  authority  as  re- 
ceiver as  a  defense,  for  that  authority  was 
limited  by  the  order  of  the  court,  to  the  ex- 
tent of  taking  into  his  possession  the  prop- 
erty described  in  the  order  above  referred 
to.  The  clause  "and  all  that  goes  with  the 
livery  business  connected  with  the  Charles 
L.  Hollar  bam"  cannot  be  so  construed  as 
to  Include  outstanding  accotmts  or  bills  re- 
ceivable. The  doctrine  of  noscitur  a  soclls, 
applicable  to  this  clause,  precludes  any  such 
construction  and  limits  all  things  Intended 
to  be  Included  in  this  omnibus  clause  to 
things  and  chattels  similar  in  some  respects 
to  the  other  things  and  chattels  specifically 
described  and  relating  to  and  used  In  the 
livery  business.  Appellant  had  no  authority 
as  receiver  to  collect  these  accounts,  and 
when  be  accepted  them  from  respondent  for 
collection  he  did  so  In  a  private  capacity, 
and  was,  therefore,  liable  for  the  amounts 
collected  thereon. 

[7]  Appellant  further  seeks  to  predicate  er- 
ror upon  the  receipt  of  the  verdict  It  ap- 
pears that  when  the  cause  was  submitted  to 
the  jury  they  were  given  two  blank  forms  of 
verdict,  one  to  be  used  In  case  they  found 
for  respondent,  and  the  other  If  they  found 
for  appellant.  When  the  jury  first  came  in 
to  return  their  verdict  it  read  as  follows: 

"Verdict  292. 

"We,  the  jury.  In  the  above  intitled  action,  find 
$292.00 
onr  verdict  in  favor  of  the  defendant," 

The  clerk  called  the  attention  of  the  court 
to  the  Irregularity  In  the  form  of  the  ver- 
dict, and  the  court,  after  consulting  with  the 
foreman  of  the  jury,  sent  them  back  to  fur- 
ther consider  their  verdict,  whereupon  they 


Digitized  by 


Google 


2C4 


166  PACIFIC  EEPORTEE 


(Idaho 


Immediately  returned  Into  coort  wltli  tbe  fol- 
lowing verdict: 

"Verdict 

"We,  the  jury  in  the  above  intitled  cause,  do 
hereby  find  for  the  plaintiff  in  the  sum  ot  292 
dolUrs." 

It  was  tlio  duty  of  the  court,  upon  learn- 
ing that  the  verdict  was  irregular,  to  send 
the  jury  back  In  order  that  they  might  re- 
turn a  verdict  in  proper  form,  38  Oyc.  1893, 
and  cases  clt6d;  Chandler  t.  Hinds,  135  Wis. 
43,  115  N.  W.  339. 

[I]  The  trial  court  did  not  err  in  refusing 
to  grant  appellant  a  new  trial.  Tbe  judg- 
ment is  affirmed.  Costs  awarded  to  respond- 
ent 

MORGAN  and' RICE,  JJ„  concur. 

(80  rdabo,  571) 

HABGIS  ▼.  PAULSEN  et  aL 
(Supreme  Court  of  Idaho.     June  30,  1917.) 

1.  Nkqugbnck     «=>136(l)  —  NoN8urr  — Evi- 
dence. 

Where  the  evidence  is  so  uncertain  as  to 
leave  it  equally  clear  and  probable  that  the 
injury  may  have  been  caused  by  any  one  of 
several  parties  and  there  is  a  total  absence  of 

Sroof  that  the  injury  was  the  result  of  the  neg- 
gence  or  carelessness  of  the  defendant,  then  a 
verdict  would  be  pure  speculation  and  could 
not  be  sustained,  and  it  would  be  the  duty  of 
the  trial  court  to  grant  a  nonsuit 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  $f  277,  278.] 

2.  Neouoencb     «=»130(5)  —  Nonsuit  —  Evi- 
dence. 

Held,  that  the  trial  court  did  not  err  in 
granting  respondent's  motion  for  a  nonsuit  an 
examination  of  the  record  disclosing  the  fact 
that  there  was  no  evidence  upon  which  a  ver- 
dict for  appellant  could  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fg  282=-284.) 

Appeal  from  District  Court,  Shoshone 
County ;  W.  W.  Woods,  Judge. 

Action  by  Muriel  iHargis,  an  infant,  by 
Burgess  Bargis,  guardian  ad  litem,  against 
August  Paulsen  and  others,  copartners  doing 
business  under  the  firm  name  and  style  of  the 
Hercules  Mining  Company.  Motion  for  non- 
suit granted,  and  action  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

John  P.  Gray,  of  Ooeur  d'Alene,  and  Ther- 
rett  Towles,  of  Wallace,  for  appellant  C. 
W.  Beale  and  John  H.  Wourms,  both  of  Wal- 
lace, for  respondents. 

BUDGE,  C.  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  alleged  to  Iiave 
been  sustained  by  the  appellant  through  the 
negligence  of  the  respondents.  Tbe  case  was 
tried  by  the  court  and  a  jury.  At  the  close 
of  the  appellant's  evidence  respondents  made 
a  motion  for  a  nonsuit,  on  the  ground  that 
appellant  had  failed  to  make  out  a  sufficient 
case  foi^  the  Jury,  for  the  reason  that  there 
was  no  proof  connecting  respondents  with 
the  alleged  acts  of  negligence  which  caused 


tbe  injury.  The  trial  court  sustained  tbe 
motion  and  rendered  judgment,  dismissing 
the  action.  This  appeal  is  from  tbe  Judg- 
ment 

Appellant's  brief  contains  six  separate  as- 
signments of  error.  We  will  confine  our  dis- 
cussion to  assignments  Nos.  5  and  6,  as  the 
view  we  have  taken  of  tbe  case  renders  it 
unnecessary  to  estpress  any  opinion  on  the 
first  four  assignments.  Assignments  Nos.  5 
and  6  are  as  follows: 

"V.  The  court  erred  in  granting  the  motion 
of  the  defendants  for  a  nonsuit 

"VI.  Tbe  court  erred  in  entering  a  Judgment 
of  dismissal  of  said  action." 

It  will  be  seal  that  these  two  assignments 
involve  but  one  point;  that  is,  whether  or  not 
appellant  made  out  such  a  case  as  would  en- 
title him  to  have  it  submitted  to  the  jury. 

[1,  2]  The  facts  elicited  upon  the  trial  and 
upon  whldi  appellant  relies  are  as  follows: 
On  August  16,  1913,  Eldon  Hargis,  eight 
years  of  age,  in  company  with  his  two  little 
brothers,  Fred  aged  five  and  ai^iellant  aged 
three,  started  from  tb^r  home  afoot  to  meet 
their  father.  Burgess  iHargis,  in  whose  name 
this  action  was  brought,  and  who  was  then  in 
tbe  employ  of  the  respondents  in  their  mine. 
They  were  overtaken  by  a  Mr.  Spekker  and 
rode  up  the  hill  along  tbe  public  road,  in  tbe 
direction  of  the  mine,  on  bis  wagon.  At  a 
point  alcmg  the  road  by  tbe  Hercules  proper- 
ty, Eldon  saw  some  primers,  made  by  attach- 
ing a  piece  of  fuse  to  a  dynamite  cap,  lying 
at  tbe  side  of  tbe  road  by  a  rock,  a  short 
distance  from  tbe  wheel  track.  Shortly 
thereafter  the  cbildroi  came  back,  and  Eldon 
picked  up  the  primers,  and  he  and  Iila  two 
little  brothers  took  them  down  to  a  property, 
known  as  tbe  lower  Stanley,  where  EIdc»i 
lighted  tbe  fuse  on  one  of  them  with  a  can- 
dle; tbe  cap  exploded,  and  as  a  result  of  the 
explosion  appellant  lost  one  eye  and  sustain- 
ed some  Injury  to  the  other  one. 

The  evidence  shows  that  tbe  road  In  ques- 
tion was  a  public  road,  and  while  it  appears 
that  respondents  made  more  use  of  it  than 
any  one  else.  It  also  appears  that  it  was  used 
by  a  number  of  other  miners  and  prospectors, 
who  transported  over  said  road  supplies,  use- 
ful for  mining  purposes,  such  as  fuse,  caps, 
powder,  coal,  steel,  etc.  There  Is  no  evidence 
that  respondents  had  been  using  primers  or 
doing  any  blasting  in  the  immediate  vicinity 
where  the  primers  in  question  were  found, 
nor  that  they  bad  ever  been  negligent  or 
careless  in  tbe  use  of  such  explosives.  The 
strongest  infer«ice  that  can  be  deduced  from 
any  of  the  evld^ice  Is  that  the  primers  were 
probably  accidentally  dropped  by  some  (me. 
There  Is  nothing  In  the  record  which  tends  to 
throw  any  light  upon  who  was  responsible 
for  having  left  the  primers .^jhere  they  were 
found ;  so  far  as  it  is  made  to  appear  by  the 
evidence,  they  might  have  been  left  there  by 
any  one  of  a  dozoi  or  more  different  parties. 

Tbe  theory  of     appellant  Is  that  he  has 
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made  a  prima  fade  case  against  tlie  respond- 
ents by  process  of  elimination,  and  be  con- 
tends tbat  he  has  shown  that  the  primers 
could  not  have  been  left  upon  the  public 
highway,  where  found,  by  any  person  or  per- 
sons other  than  the  respondents,  and  that  it, 
therefore,  follows  necessarily  that  the  pri- 
mers were  left  upon  the  highway  by  the  re- 
spondents, their  agents  or  employ&s.  This 
conclusion  Is  not  borne  out  by  the  record; 
so  far  as  the  evidence  discloses  it  operates 
as  effectively  to  eliminate  the  respondents 
as  It  does  to  eliminate  any  other  user  of  the 
public  highway  In  question.  While  it  is  true, 
as  was  said  by  this  court  In  Culver  v.  Kehl, 
21  Idaho,  595-597, 123  Pac.  301: 

"It  is  now  the  well-settled  rule  in  this  state 
that  on  a  motion  b;  the  defendant  for  a  non- 
suit after  the  plaiotiS  has  introduced  bis  evi- 
dence and  rested  his  case,  the  defendant  must 
be  deemed  to  have  admitted  all  the  facts  of 
which  there  is  aby  evidence  and  all  tbe  facts 
which  the  evidence  tends  to  prove,  and  that 
the  evidence  must  be  interpreted  most  strongly 
against  the  defendant" 

— still,  after  indulging  In  all  presumptions 
which  follow  from  this  rule,  such  facts  must 
make  a  prima  fade  showing'  of  negligence  in 
order  to  entitle  plaintiff  to  recover.  Adams 
T.  Bunker  Hill,  etc..  Mining  Co.,  12  Idaho, 
643-650.  89  Pac.  624,  628  [11  L.  R.  A.  (N.  S.) 
844].  In  the  latter  case  the  court  used  the 
following  language,  which  is  particularly  ap- 
plicable to  the  facts  in  the  case  at  bar: 

"It  must  be  readily  admitted  that  where  tbe 
evidence  in  a  case  of  this  kind  is  so  uncertain 
as  to  leave  it  equally  clear  and  probable  that 
tbe  injury  resulted  from  any  one  of  'half  a 
dozen  causes,'  then  a  verdict  would  be  pure  spec- 
ulation, and  could  not  be  sustained.     *    *     *  " 

See,  also,  Holt  v.  Spokane,  etc.,  Ry.  Co.,  4 
Idaho,  443,  40  Pac.  5& 

The  record  shows  that  the  trial  court  sum- 
med np  the  case  with  accuracy  when  in  rul- 
ing upon  the  motion  the  court  said: 

"If  there  were  any  evidence  here  that  the 
Hercules  or  its  employes  left  the  primers  there 
on  the  public  road,  I  should  not  he^tate  to 
deny  this  motitm.  I  cannot  myself  guess,  and 
■ball  not  ask  the  jury  to  guess  on  it. 

From  a  very  careful  examination  of  the 
record,  we  have  reached  the)  conduslon  that 
In  this  case  a  prima  fade  showing  of  neg- 
ligence against  respondents  was  not  made. 
There  is  no  evidence  upon  which  a  verdict 
conld  be  sustained.  The  Judgment  is  there- 
fore affirmed.  Costs  awarded  to  respond- 
ents. 

MORGAN  and  RICB,  JJ..  concur.     . 

(30  Idaho,  484)  "°™™" 

SNODBRLY  v.  BOWER. 
(Snpreme  Court  of  Idaho.     Jnne  26,  1917.) 

1.  CONTBACTS    <8=99(1) — PBOVISION    FOB    MeAS- 
PBEMBNl^VALIDrrr. 

Where  it  is  provided  in  a  contract  that  cer- 
tain hay  is  to  be  measured  according  to  the  "gov- 
ernment rule,"  and  parol  evidence  is  introduced 
to  riisclose  the  fact  that  there  were  several  rules 


known  as  "government  rule,"  and  that  the  minds 
of  the  parties  did  not  meet  as  to  what  govern- 
ment rule  the  provision  in  the  contract  referred 
to,  such  provision  is  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {§  10-16,  17,  19,  20.] 

2.  Judgment  ^=»18(2)  —  Pleadinq  to  Sus- 
tain. 
Where  the  pleadings  are  based  npon  an  ex- 
press provision  in  a  contract  fixing  a  rule  of 
measurement,   and    nothing   further,   and   it  is 
shown  conclusively  from  the  evidence  that  there 
was  no  contract  upon  that  point  between  the 
parties,  the  pleadings  will  not  support  the  judg- 
ment. 
Budge,  G.  J.,  dissenting.     ' 

Appeal  from  District  Court,  Twin  Falls 
County ;   Chas.  O.  Stockslager,  Judge. 

Action  by  H.  M.  Snod'erly  against  C.  A. 
Bower.  Judgment  for  plaintiff,  and  defend- 
ant appeala  Reversed,  and  new  trial  or- 
dered. 

A.  W.  Ostrom,  of  Buhl,  and  W.  P.  Guthrie 
and  A.  M.  Bowen,  both  of  Twin  Falls,  for  ap- 
pellant Longley  &  Walters,  of  Twin  Falls, 
for  respondent. 

RICE,  J.  This  is  an  action  to  recover  bal- 
ance alleged  to  be  due  on  a  written  contract 
between  the  parties  hereto,  under  which  con- 
tract respondent  undertook  to  farm  appel- 
lant's land  and  to  raise  and  stack  the  hay 
grown  thereon.  The  controversy  arose  over 
the  provision  of  the  contract  which  attempted 
to  define  the  method  of  measuring  tbe  hay. 
The  material  language  of  the  contract  in 
question  Is  as  follows : 

"The  hay  to  be  measured  within  ten  days 
after  the  last  cutting  is  stacked,  and  to  be  meas- 
ured according  to  government  rule  with  a  basis 
of  five  hundred  twelve  (512)  cubic  feet  to  the 
ton." 

The  case  was  tried  before  the  court  and  a 
Jury,  and  a  verdict  return^  in  favor  of  re- 
spondent In  the  sum  of  $500,  and  judgment 
was  entered  on  the  verdict  for  that  amount, 
from  which  this  appeal  Is  prosecuted. 

.In  2  Eng.  Ruling  OasHa,  p.  718,  the  rule 
is  stated  as  follows: 

"Where  a  determinate  intention  appears  to  be 
expressed  by  the  written  instrument,  extrinsic 
evidence  is  admissible  to  show  that  the  descrip- 
tion of  an  object  contained  in  tbe  instrument  is 
applicable  with  legal  certainty  to  either  of  two 
objects;  and,  a  latent  ambiguity  having  been 
thus  disclosed,  evidence  of  the  surrounding  dr- 
cumstances  is  admissible  to  show  which  of  the 
objects  was  meant  by  the  description.    •    •    •  " 

It  will  be  seen  from  this  rule  that  the  pro- 
cess in  .explaining  latent  ambiguity  is  divided 
into  two  parts:  First,  the  introduction  of 
extrinsic  evidence  to  show  that  the  latent 
ambiguity  actually  existed;  and,  second,  the 
introduction  of  extrinsic  evidence  to  explain 
what  was  Intended  by  the  ambiguous  state- 
ment. 

[1]  It  seems  to  be  conceded  by  the  parties 
that  the  term  "government  rule,"  as  it  ap- 
pears in  this  contract.  Is  a  latent  ambiguity. 
Tbe  appellant  In  this  case,  in  order  to  point 
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ciut  what  was  In  the  minds  of  the  parties  at 
the  time  the  term  "government  rule"  was  put 
Into  the  contract,  Introduced  evidence  to 
show  that  at  that  time  he  produced  a  rule 
known  as  a  government  rule  and  showed  It 
to  the  respondent.  This  the  respondent  ab- 
solutely denied.  The  verdict  of  the  jury 
could  have  been  reached  only  on  the  basis 
that  It  found  with  respondent  on  this  point 
The  appellant  Introduced  further  evidence 
to  show  that  In  that  vicinity  there  were  sev- 
eral rules  known  as  the  "government  rule" 
for  measuring  hay.  The  respondent  made 
no  attempt  to  dear  up  the  ambiguity  by  ex- 
trinsic evidence,  but  Introduced  a  rule  for 
measuring  hay  which  he  obtained  from  the 
Department  of  Agriculture.  He  admits  that 
he  had  no  definite  rule  In  mind  at  the  time 
he  entered  into  the  contract,  but  supposed 
that  the  government  had  some  rule  by  which 
he  would  be  willing  to  measure  the  hay. 
Ck)unsel  for  respondent  in  addressing  the 
court  said: 

"I  am  not  attempting  to  prove  that  this  is 
the  government  rule  except  as  the  document  it- 
self makes  the  statement." 

The  document  Itself  does  not  purport  to  be 
an  official  government  rule,  but  one  compiled 
and  recommended  by  the  Department  of  Ag- 
riculture. Respondent  admits,  however,  that 
this  rule  was  not  In  his  mind  as  the  govern- 
ment rule  at  the  time  he  entered  into  the  con- 
tract ;  he  never  having  seen  or  heard  of  the 
rule  until  after  that  time.  The  "document  it- 
self further  shows  that  it  was  not  printed 
until  some  time  after  the  contract  had  been 
executed. 

It  will  be  seen  then  that  the  latent  am- 
biguity In  the  contract  has  been  exposed,  but 
the  evidence  does  not  explain,  or  even  at- 
tempt to  explain,  what  was  in  the  minds  of 
the  parties  at  the  time  the  term  "government 
rule"  was  inserted  in  the  contract.  It  is  not 
for  the  court  or  Jury  to  make  a  contract  for 
the  parties,  but  only  to  determine  what  the 
parties  intended  the  ambiguous  terms  to 
mean  at  the  time  they  entered  into  the  agree- 
ment ' 

From  the  evidence  in  this  case  it  Is  clear 
that  there  was  no  meeting  of  the  minds  of 
the  parties  on  the  question  as  to  what  con- 
stituted the  "government  rule''  when  the 
contract  was  entered  into,  an'd  that  provi- 
sion in  the  contract  would  therefore  be  void. 
Raffles  V.  Wlchelhaus,  169  Bng.  Rep.  Re- 
print 375;  Strong  v.  Lane,  66  Minn.  91,  68 
N.  W.  765. 

The  respondent  seems  to  have  realized  the 
weakness  of  his  position  in  declaring  uiwn 
the  express  contract,  and  tried  the  case  upon 
the  theory  that  the  plaintiff  was  entitled  to  a 
specific  amount  per  ton  by  weight,  rather 
than  by  the  specified  rule.  The  evidence  has 
been  carefully  examined  to  determine  wheth- 
er or  not  the  appellant  Joined  in  and  tried 
his  case  upon  the  same  theory.  It  has  been 
found  that  he  did  not  but  on  the  contrary, 
resisted  the  introduction  of  evidence  by  the 


respondent  in  his  effort  to  prove  the  correct- 
ness of  the  rule  of  measurement  used  by  re- 
spondent in  attempting  to  establish  the  ac- 
tual number  of  tons  of  bay  stacked  by  him. 
Ciounsel  for  respondent  asked  the  following 
question : 

"And  what  would  yon  say  about  this  method 
being  a  correct  fair  method  of  measuring?" 

To  which  counsel  for  the  appellant  object- 
ed as  follows: 

"We  object  to  that  nnless  it  Is  further  shown 
that  he  has  tested  it,  and  for  the  additiontd  rea- 
son it  would  be  immaterial  unless  it  is  shoWn 
that  this  was  the  measurement  which  was  in 
contemplation  of  the  parties  to  the  contract  at 
the  time  it  was  made. 

[2]  As  the  appellant  did  not  join  in  and  try 
his  case  upon  the  same  theory  as  respondent 
but  kept  within  the  Issues  made  by  the  plead- 
ings, he  "did  not  waive  the  right  to  have  the 
Judgment  supported  by  the  pleadings.  As 
the  pleadings  were  based  upon  the  express 
provision  In  the  contract  fixing  the  rule  of 
measurement,  and  nothing  further,  and  it 
is  shown  conclusively  from  the  evidence  that 
there  was  no  contract  upon  that  point  be- 
tween the  parties,  the  pleadings  will  not  sup- 
port the  Judgment 

Upon  a  retrial  of  this  case  the  district 
court  should  permit  plaintiff  to  amend  his 
complaint  if  he  desires,  so  as  to  set  out  the 
reasonable  value  of  the  services  rendered. 
Upon  that  issue  the  proof  would  not  be  con- 
fined to  the  actual  number  of  tons  stacked,  to 
be  ascertained  by  weight  or  any  rule  of  meas- 
urement Any  competent  evidence  tending  to 
show  reasonable  value  of  the  services  ren- 
dered would  be  admissible. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    Costs  awarded  to  appellant 

MORGAN,  J.,  concurs. 

BUDGE,  O.  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  readied  by  my 
Associates.  It  is  conceded  that  the  words 
"according  to  government  rule"  are  ambtgn- 
ous.  It  is  expressly  urged  by  appelant  tbat 
"•  •  •  at  least  the  law  ought  to  impl^ 
•  •  •  the  common  and  universal  meaning 
of  such  term  in  the  locality  where  the  con- 
traot  was  made."  He  Insists  not  only  that 
the  particular  rule  urged  by  him  w«s  the 
"government  rule"  the  contracting  parties 
had  in  mind,  but  further,  since,  as  be  claims. 
It  was  the  rule  commonly  and  generally 
knowET  as  the  government  rule,  tbat  alone 
would  govern  and  determine  the  intention 
of  the  parties.  But  there  were,  as  appears 
from  the  uncontradicted  evidence,  several 
rules  for  measuring  hay  in  use  in  that  vicin- 
ity, each  known  as  a  "government  rale." 
It  therefore  became  a  question  of  fact  for 
the  Jury,  under  proper  instructions,  to  deter- 
mine what  meaning  should  be  given  thereto. 
and  which  of  the  several  rules  in  evidence 
the  parties  should  be  deemed  to  have  intended. 
Carstens  v.  Earles,  26  Wash.  676*  67   Pac. 
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4(H-408;  Glnnnth  v.  Blankenship  ic  Blake 
Co.  (Tex.  Civ.  App.)  28  S.  W.  828;  Page  on 
Contracts,  |  1129;  Elliott  on  C<«tracts,  {{ 
1561-1566. 

Nor  does  the  fact  that  respondent  testl- 
fled  that  he  had  no  definite  rule  In  mind 
at  the  time  the  contract  was  entered  Into 
alter  the  mle.  The  jury  were  not  bound  by 
this  testimony.  The  admissions  or  declara- 
tions of  the  parties  as  to  what  was  Intended 
are  not  controlling.  Under  all  the  facts 
and  circumstances  In  eTldenee,  and  In  view 
of  the  fact  that  the  contract  had  been  plead- 
ed and  admitted,  it  was  proper  for  the  court 
to  snlKnlt  the  meaning  to  be  given  the  words 
"government  rule"  to  the  jupy.  Bullock  v. 
Finley  (O.  O.)  28  Fed.  614. 

But  In  any  event  It  nowhere  appears  that 
the  appellant  was  misled  by  the  proof,  and 
the  evidence  Is  amply  sufficient  to  sustain 
the  verdict  Section  4824,  Rev.  Codes,  pro- 
vides that,  where  there  Is  substantial  evi- 
dence to  support  the  verdict.  It  must  not  be 
set  aside.  Hercullth  Co.,  Ltd.,  v.  Gustafson, 
22  Idaho,  537,  126  Pac.  1060;  Coe  v.  McGran, 
28  Idaho.  582,  131  Pac.  1110;  Denbelgh  v. 
Oregon-Washington,  eta,  Co.,  28  Idaho,  663, 

132  Pac.  112 ;  Me^er  v.  Trappett,  24  Idaho, 
198,  133  Pac.  117;  Davidson  Grocery  Co.  v. 
Johnston,  24  Idaho,  336,  133  Pac.  929,  Ann. 
Cas.  19150, 1129;  Casady  v.  Stuart,  29  Idaho, 
714,  161  Pac.  1026;  HufTaker  v.  Edglngton, 
163  Paa  793.  Section  4226,  Rev.  Codes,  pro- 
vides that : 

"No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material, 
unless  it  has  actually  misled  the  adverse  ptirty 
to  bis  prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits.  Whenever  it  appears 
that  the  party  has  been  so  misled,  the  court  may 
order  the  pleading  to  be  amended,  upon  such 
terms  as  may  be  just." 

Section  4226,  Rev.  Codes,  provides  that : 
"Where  the  variance  is  not  material,  as  pro 
vlded  in  the  last  section,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence, 
or  may  order  an  immediate  amendment,  without 
costs.*' 

In  Clopton  ▼.  Meeves,  24  Idaho,  293-298, 

133  Paa  907,  908,  this  court,  applying  the 
above  sections,  said: 

"Under  the  liberal  rule  adopted  by  our  statute. 
•  •  •  we  think  the  court  might  properly  find 
according  to  the  facts,  and  that  this  variance 
would  not  be  fatal.  If  the  trial  judge  had 
thought  it  necessary,  he  might  have  ordered  an 
immediate  amendment  to  support  the  evidence 
and  finding." 

See,  also.  Western,  eta,  Co.  v.  Kendrick 
State  Bank,  13  Idaho,  331,  90  Pac.  112. 

The  trial  court  then  had  ample  authority  to 
direct  the  jury  .to  find  the  tacts  according 
to  the  evidence  without  requiring  the  plead- 
ings to  be  amended.  Since  the  instructions 
of  the  court  are  not  In  the  record,  we  must 
presume  that  the  court  correctly  Instructed 
the  jury  on  all  of  the  material  Issues  ta- 
volved,  and  that  the  instructions  taken  as 
a  whole  fairly  submitted  the  case  to  the 


Jury.  Hopkins  v.  Utah  Northern  Ry.  Co.,  2 
Idahpi  300,  13  Pac.  343;  Gumaer  v.  White 
Pine,  etc.,  Co.,  11  Idaho,  591,  83  Paa  771; 
McLeod  ▼.  Rogers,  28  Idaho,  412,  154  Pac. 
970. 

Under  our  code  system  the  rule  applicable 
to  the  case  at  bar  Is  as  follows: 

"It  has  been  held  that,  nnder  a  pleading  alleg- 
ing an  express  contract,  a  recovery  on  an  implied 
contract  ma;  be  sustained  where  the  defendant's 
rights  have  been  fully  protected.  At  most,  it  is 
but  a  variance  between  the  pleadings  and  the 
proof  which  may  be  disregarded  unless  it  ap- 
pears that  the  defendant  was  misled  by  it."  9 
Cyc.  749 ;  Clapp  v.  Schaus,  156  App.  Div.  681, 
141  N.  Y.  Supp.  451;  Lufkin  v.  Harvey,  125 
Minn.  458,  147  N.  W.  444:  Anderson  v.  Akins' 
Estate,  99  Neb.  630,  157  N.  W.  334;  Burgess 
V.  Helm,  24  Nev.  242,  51  Pac.  1025;  Nybart  v. 
Pennington,  20  Mont.  158,  50  Pac.  413 ;  Palmer 
V.  Miller,  19  Ind.  App.  624,  49  N.  E.  975; 
Buckingham  v.  Harris,  10  Colo.  455,  15  Pac. 
817,  following  the  case  of  Sussdorf  v.  Schmidt, 
55  N.  Y.  319;  Wells  v.  Crawford,  23  Colo.  App. 
103,  127  Pac.  914;  Chicaeo,  R.  I.  &  P.  By. 
Co.  V.  Bankers'  Nat  Bank,  32  Okl.  290, 122  Paa 
499. 

These  cases  were  decided  under  statutes 
practically  identical  with  our  own  in  the 
respects  above  referred  to.  It  is  clear  from 
the  whole  record.  In  my  opinion,  that  sub- 
stantial justice  has  been  done,  and  that  the 
judgment  should  be  affirmed. 

A  new  trial  should  not  be  granted,  as  no 
other  or  different  means  can  be  adopted  than 
was  followed  at  the  trial  for  determining  the 
amount  of  hay  that  the  respondent  stacked. 
This  was  the  real  question  submitted  to  the 
jury,  and  I  think  fairly  so.  Should  the  com- 
plaint be  amended  so  as  to  state  a  cause  of 
action  upon  a  quantum  meruit  basis,  the 
proof  that  oonld  be  properly  offered  would 
be  practically  the  same  as  appears  in  the 
present  lecord.  In  other  words,  I  do  not 
think,  under  the  sections  of  the  statute  above 
dted,  the  authorities  referred  to,  and  under 
the  facts  of  this  case,  that  a  technical  rule 
of  pleading  should  be  invoked  when  It  is 
clear  that  the  rights  of  the  litigants  have 
been  fairly  adjudicated. 

^°°™"  (30  Idaho,  6U) 

SACCAMONNO  V.  GREAT  NORTHERN 
RX.  CO. 

(Supreme  Court  of  Idaho.    June  27,  1917.) 

1.  Railroads  €=>413(4)  —  Right  of  Wat  — 
Gates.  , 

The  gates  at  private  railroad  crossings  pro- 
vided for  in  section  2816,  Rev.  (jodes,  as  amend- 
ed (Sess.  Laws  1911,  p.  706),  are  a  part  of  the 
fence  which  it  is  made  the  duty  of  the  railroad 
company  to  maintain,  and  it  Is  equally  its  duty 
nnder  said  statute  to  keep  such  gates  securely 
closed,  so  as  to  afford  the  same  protection  from 
stock  getting  on  its  right  of  way  at  such  places 
as  at  other  points. 

[E^.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1466.] 

2.  Railroads  i&s»413(4)— Injuries  to  Ani- 
mals —  STATtTTKS  —  AKENDMENT  —  CON- 
8TBUCTI0N. 

The  fact  that  the  Legislature  in  amending 
section   2S15,   Rev.   Codes,  omitted   the  latter 
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portion  of  said  section,  as  follows:  "No  recov- 
ery can  be  had  on  accoant  of  stock  injured  or 
killed  which  como  upon  said  highway  [right  of 
way]  by  reason  of  failure  to  keep  such  gates 
closed" — vindicates  the  legislative  intent  to  re- 
quire railroad  companies  to  maintain  gates  at 
private  crossings  and  keep  them  closed,  in  or- 
der to  relieve  themselves  from  liability  nuder 
said  section  as  amended,  in  so  far  aa  third  pat^ 
ties  and  the  public  are  concerned. 

[Ed.  Noto. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1465.] 

3.  CoNBTITnTIONAI.  IiAW  €=s>70(3)— Pbovisiow 
OF  JuDiciABT— Wisdom  of  Statute. 

The  wisdom  or  policy  of  legislative  act 
which  imposes  upon  railroad  companies  a  duty 
to  keep  gates  closed  for  private  crossings  of 
their  tracks  and  makes  them  liable  for  failure 
without  knowledge  to  keep  each  gates  closed 
is  not  a  matter  for  judicial  consideration,  nor 
will  th«  court  interfere  with  the  legislative 
policy  of  imposing  liability  upon  railroad  com- 
panies for  failure  to  keep  their  rights  of  way 
fully  protected,  where  under  the  statute  it  is 
their  duty  to  fence  their  tracks  and  keep  their 
gates  closed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  131.] 

4.  Appeal  and  C^bob  «=>930(2)— Rktikv— 
Presumptions. 

Where  a  jury  might  have  arrived  at  their 
verdict  upon  different  theories  of  the  case,  one 
of  which  would  involve  disregard  of  the  in- 
structions of  the  court,  and  the  other  a  due 
regard  for  such  instructions,  it  must  be  pre- 
sumed that  the  jury  followed  the  court's  in- 
structions in  arriving  at  their  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3757.] 

5.  Appeal  and  Ebbob  <@=3l002  —  Rkvibw  — • 
Vebdict. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  verdict  of  the  jury  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-3937.] 

6.  Appeal  and  Ebbob  <S=»10S3(5)— Review— 
Hahhless  Ebbob. 

Where  certain  instructions  of  the  trial 
court  are  erroneous,  but  are  in  fact  more  fa- 
vorable to  appellant  than  a  correct  statement  of 
the  law  would  justify,  appellant  cannot  be  said 
to  have  i)een  prejudiced  by  the  giving  of  such 
instructions,  and  is  not  in  a  position  to  com- 
plain of  the  verdict  arrived  at,  on  the  ground 
that  such  instructions  were  given. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4056;  Trial,  Cent  Dig.  | 
687.] 

Appeal  from  Eighth  Judicial  District  Court, 
Bonner  County;    John  M.  Flynn,  Judge. 

Action  by  Joseph  Sadcamonno  against  the 
Great  Northern  Railway  Company,  a  cor- 
poration. From  a  Judgment  for  plaintUT,  de- 
fendant appeala    Affirmed. 

Charles  S.  Albert  and  Thomas  Balmer, 
both  of  Spokane,  Wash.,  and  Herman  H. 
Taylor,  of  Sandpoint,  for  appellant  Chas. 
U  Heitman,  of  Wallace,  and  O.  J.  Bandelln, 
of  Sandpoint,  for  respondent 

BUDGE,  G.  J.  Be^H>ndent  brought  salt 
against  a]n)ellant,  a  railroad  corporation,  al- 
leging. In  substance,  that  it  had  failed  to 
construct  and  maintain  a  lawful  fence  along 
Its  right  of  way,  by  reason  of  which  negli- 


gence and  failure  respondent's  horse  entered 
upon  appellant's  right  of  way,  aboat  two 
miles  east  of  Priest  river,  Idaho,  on  the 
22d  day  of  November,  1914,  and  was  struck 
and  killed  by  one  of  appellant's  trains.  Ap- 
pellant answered,  denying  its  failure  to  con- 
struct and  maintain  such  lawful  fence,  deny- 
ing any  negligence  on  Its  part  in  the  respect 
complained  of,  and  denying  that  appellant's 
train  or  locomotive  en^ne  killed  the  horse. 
The  evidence  on  behalf  of  respondent  showed 
that  he  turned  his  horse  out  In  his  pasture 
or  field  on  Saturday;  that  along  that  port 
of  the  right  of  way  In  question  a  portion  of 
the  fence  was  up  and  portions  of  the  fenoa 
were  down,  having  been  destroyed  by  tire  a 
few  months  prior  thereto;  that  on  Sunday 
morning  following  the  horse  was  found  dead 
on  the  right  of  way,  and  blood  and  horsehair 
were  found  along  the  track  where  the  animal 
had  probably  been  struck.  The  evidence 
does  not  disclose  whether  the  fence,  along 
the  right  of  way  immediately  at  the  place 
where  the  horse  was  killed,  was  up  or  down. 
The  evidence  on  the  part  of  appellant  was  to 
the  effect  that  the  section  foreman  foand  the 
hoiae  dead  upon  the  right  of  way  on  Mem- 
day  morning;  that  the  horse  was  shod  In 
front  and  not  shod  behind;  that  In  an  en- 
deavor to  ascertain  where  the  horse  entered 
upon  the' right  of  way  the  section  foreman. 
In  company  with  others,  tracked  the  horse 
back  along  the  right  of  way  to  a  gate  in  the 
fence,  at  the  private  crossing  of  a  third  party, 
where  the  tracks  showed  that  the  horse  had 
entered  and  gone  on  down  the  right  of  way  to 
the  place  where  It  was  killed;  that  the  sec- 
tion foreman  had  passed  along  by  the  gate 
Saturday  ni^bt,  at  whldi  time  the  gate  was 
closed  and  in  good  condition,  and  was  such 
a  gate  that  It  could  not  be  opened  without 
human  agency.  The  court  Instructed  the 
Jury  that  if  they  found  that  the  horse  en- 
tered the  right  of  way  through  the  gate  the 
verdict  must  be  for  the  appellant  The  Jury 
returned  a  verdict  for  respondent  for  9150 
and  for  $50  attorney's  fees,  and  Judgment  was 
entered  thereon  for  respondent  This  ap- 
peal Is  from  the  Judgment 

Appellant  relies  upon  seven  assignmeilts  of 
error.  It  will  be  necessary  in  this  opinion 
to  discuss  only  those  points  raised  by  the 
fifth  and  seventh  assignments  of  error,  vrhlcfa 
are,  In  substance,  that  the  court  erred  In 
denying  appellant's  motion  to  direct  a  ver- 
dict In  Its  favor,  and  in  entering  Judgment 
for  respondent 

[4]  It  is  apparent  from  the  verdict  which 
the  Jury  returned,  either  that  they  disregard- 
ed the  Instructions  of  the  court,  or  that  they 
found  that  the  horse  entered  upon  the  right 
of  way  at  a  point  where  the  fmce  was  down 
and  where  It  was  the  duty  of  appellant  to 
maintain  a  lawful  fence.  The  presumption  is 
that  the  Jury  followed  the  court's  Instructions. 

[S]  An  examination  of  the  record  discloses 
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the  fact  that  there  Is  some  evidence  tending 
to  support  the  finding  of  the  Jury  that  the 
horse  went  upon  the  right  of  way  at  some 
point  where  the  ai^ellant  was  required  to 
fence.  There  Is  a  direct  conflict  in  the  evi- 
dence as  to  whether  the  fence  was  up  In 
places  and  down  In  places  near  the  point 
where  the  horse  was  killed.  While  there  Is 
no  direct  proof  as  to  the  exact  point  where 
the  horse  entered  upon  the  right  of  way, 
there  Is  ample  evidence  to  support  the  finding 
of  the  jury  that  the  fence  was  down  at 
various  places  in  the  Immediate  vicinity, 
where  the  horse  was  found  dead,  and  that 
the  horse  was  killed  by  appellant  company 
at  or  near  a  point  where  it  was  required  to 
fence.  And  we  do  not  think  the  mere  ab- 
sence of  direct  and  positive  proof  tliat  the 
horse  went  upon  the  right  of  way  at  a  par^ 
ticular  point,  in  view  of  the  fact  that  the 
fence  was  down  in  numerous  places  in  the 
immediate  vicinity,  would  defeat  respond- 
«it's  right  of  recovery.  Evansville  4  T.  H. 
K.  Co.  V.  Mosler,  101  Ind.  697,  1  N.  B,  197 ; 
Kimball  v.  St.  Louis  &  S.  F.  R.  Co.,  M  Mo. 
App.  335,  73  8.  W.  224;  Creson  v.  Missouri, 
K.  &  T.  Ry.  Co.,  152  Mo.  Aw>.  197, 133  S.  W. 
67;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Spain, 
61  Ind.  460. 

Under  the  well-established  rule  in  this 
state,  where,  as  in  this  case,  there  is  a  sub- 
stantial conflict  in  the  evidence,  the  verdict 
of  the  jury  is  conclusive,  and  since  the  jury 
evidently  accepted  the  testimony  offered  by 
the  witnesses  for  the  respondent,  they  must 
have  found,  under  the  instructlcHis  of  the 
court,  that  the  fence  was  down  at  a  point 
where  appellant  was  legally  required  to  fence, 
and  that  the  horse  did  not  come  through  the 
gate,  as  testlfled  by  ax^Uant's  employes,  but 
came  upon  the  right  of  way  through  the 
broken  fence.  Kimball  r.  St.  Louts  &  S.  F. 
R.  Co.,  supra. 

[1,2]  It  is  contended  by  appellant  that  if 
the  horse  entered  upon  the  right  of  way 
through  the  gate  at  the  private  crossing.  It 
would  not  be  liable  in  damages.  With  Uiis 
contention  we  are  not  In  accord.  Section 
2815,  Rev.  Codes,  as  amended  by  chapter  223, 
Sess.  Laws  1911,  p.  706,  provides.  Inter  alia: 

"Every  railroad  company  or  corporation  op- 
erating any  steam  or  electric  railroad  in  this 
state  shall  erect   and   maintain   lawful  fences, 

•  •  •  where  the  same  passes  through  or 
along  inclosed  or  adjoining  cultivated  fields  or 
inclosed  lands,  with  proper  and  necessary  open- 
ings   and    gates    therein    and    farm    crossings; 

•  •  •  and  such  railroad  company  or  corpo- 
ration shall  also  be  liable  in  a  civil  action  to 
any  and  all  persons  who  may  sustain  any  loss, 
Injury  or  damage  by  the  wounding,  maiming  or 
killing  of  any  horse,  •  •  «  which  shall  be 
done  by  such  railroad  company  or  corpora- 
don,  or  its  agents  or  servants  in  tbo  operation 
or  management  of  engines,  *  *  *  if  any 
such  animal  or  animals  escape  from  adjoining 
lands  and  come  upon  the  right  of  way  or  rail- 
road tracks  of  such  railroad  company  or  corpo- 
ration, occasioned  by  the  failure  of  such  rail- 
road company  or  corporation  to  construct  and 
maintain  such  fences,  gates,  farm  crossing  or 
cattle  guards,  whether  the  person  or  persons 
operating  or  in  charge  of  such  engine,  cars  or 


other  rdling  stock   were  guilty  of  negligence 
or  not.    f    •    •- 

The  above-amended  section  excluded  the 
latter  portion  of  section  281S,  Rev.  Codes, 
wherein  It  is  provided: 

"No  recovery  can  be  had  on  account  of  stock 
injured  or  killed  which  come  upon  said  highway 
[right  of  way]  by  reason  of  failure  to  keep 
such  gates  dosed." 

The  fact  that  the  Legislature,  when  amend- 
ing this  section,  omitted  the  proviso  just 
quoted  would  clearly  indicate  an  intention 
on  Its  part  to  require  railroad  companies  to 
maintain  gates  at  private  crossings  and 
keep  them  closed,  in  order  to  relieve  them- 
selves from  liability  under  the  foregoing 
section,  in  so  far  as  third  parties  and  the 
public  are  concerned.  Lewis'  Sutherland, 
Stat  Con.  t  412. 

An  examination  of  sections  4308  and  4309, 
Rev.  Codes  of  Montana  1907,  and  section 
2815,  Rev.  Codes,  as  amended  supra,  disclos- 
es the  fact  that  in  substance  these  statutes 
are  Identical. 

In  the  case  of  Scheffer  v.  Chicago,  M.  & 
P.  8.  Ry.  Co.,  163  Pac.  (Mont.)  565,  the  Su- 
preme Court  of  Montana,  in  construing  sec- 
tions 4308  and  4309,  held  that  railroad  com- 
panies are  required  to  make  and  maintain 
gates  and  sufficient  fences  on  both  sides  of 
their  tracks,  or  respond  in  damages  for  do- 
mestic animals  killed  or  lnjui;ed  by  reason 
of  their  failure  to  do  so,  unless  the  owner  of 
the  animals  Is  at  fault;  that  the  statute  is 
not  satisfied  by  the  construction  of  a  fence 
sufficient  to  meet  its  requirements,  but  that 
a  continuing  obligation  is  imposed  to  main- 
tain such  fences  in  such  a  condition  as  to 
effectuate  the  purpose  intended;  that  gates 
at  private  crossings  are  a  part  of  the  right 
of  way  fence,  and  the  statute  imposes  upon 
the  railway  company  the  duty  to  see  that 
they  are  kept  closed,  and  the  failure  to  keep 
them  closed  is  negligence  per  se,  in  so  far  as 
the  public  and  third  parties  are  concerned. 
In  support  of  this  holding  the  court  cites  the 
case  of  Wabash  Ry.  Co.  v.  Williamson,  104 
Ind.  154,  8  N.  B.  814,  where  the  court  says: 

"While  a  railroad  company  is  not  liable  for 
killing  stock  belonging  to  one  who  has  been 
permitted  to  erect  a  gate  at  ft  private  crossing 
for  his  own  convenience,  where  the  cattlo  en- 
tered upon  the  track  through  the  gate,  yet  it 
is  liable  in  such  case  for  killing  stock  belong- 
ing to  a  third  person." 

This  same  rule  is  announced  in  the  case  of 
Evansville  &  T.  H.  R.  Co.  v.  Mosler,  supra ; 
Louisville,  N.  A.  &  C-  Ry.  Co.  v.  Hughes,  2 
Ind.  App.  68,  28  N.  B.  158.  See,  also,  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Spain,  supra; 
Browne  r.  Providence,  etc,  Co.,  12  Gray 
(Mass.)  66,  71  Am.  Dea  736. 

A  reasonable  construction  of  section  2816, 
Rev.  Codes,  as  amended,  supra,  requires  ev- 
ery railroad  company  to  erect  and  maintain 
fences,  with  gates  at  private  crossings,  at 
places  where  they  are  required  to  fence, 
which  gates  so  maintained  shall  be  kept  clos- 
ed by  such  railroad  company,  as  far  as  third 
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parties  and  the  public  are  concerned.  These 
gates  are  a  part  of  the  fence.  Browd  v,  Ore- 
gon Short  Line  R.  R.  Co.,  20  Idaho,  364,  118 
Paa  768.  This  duty  of  the  railroad  compa- 
ny to  keep  Its  fences  In  repair  Includes  the 
'duty  to  keep  the  gates  securely  closed  so  as 
to  afford  equal  protection  from  stock  getting 
on  their  roada  at  such  places,  as  at  other 
places. 

[3]  The  wisdom  or  policy  of  the  Legisla- 
ture In  imposing  sucdi  duties  upon  railroad 
companies,  and  holding  them  liable,  In  the 
absence  of  knowledge,  for  failure  to  keep  the 
gates  closed,  is  not  within  the  pr«H)er  prov- 
ince of  this  court,  nor  can  this  court  inter- 
fere with  the  legislative  policies  relating  to 
the  liability  of  railroad  companies  for  fail- 
ure to  fence  their  rights  of  way,  where  It  Is 
their  duty  to  fence  under  the  statute  and  to 
ke^  their  gates  dosed.  That  the  rule  may  be 
a  harsh  one  is  no  defense ;  the  Legislature  Is 
the  only  source  capable  of  affording  relief. 

[J]  The  instructions  of  the  court  above  re- 
ferred to  were  erroneous,  but  were  much 
more  favorable  to  appellant  than,  in  our  view 
of  the  law,  was  permissible.  Appellant  has 
not  been  prejudiced  thereby,  and  Is  not  In  a 
position  to  complain  of  the  verdict. 

The  judgment  is  affirmed.  Costs  awarded 
to  respondent. 

MORGAN  and  RICE,  JJ.,  concur.   ' 

(30  Idaho,  529) 

BATES  T.  PAPESH. 
(Supremo/ Court  of  Idaho.    June  28,  1917.) 

1.  Husband  and  Wife  «=>43— Wife's  Loan 
TO  Husband— CREDrroB. 

A  wife  who  loans  the  proceeds  of  her  sepa- 
rate property  to  her  husband  becomes  one  of  his 
creditors,  and  her  rights  as  such  are  governed 
by  the  same  legal  principles  as  the  rights  of 
any  other  creditor. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Vite,  Cent.  Dig.  g  228.] 

2.  Fbaudvlent    Conveyances    ^=»118(2)  — 
Transfer  to  Wifb— Pbbbsrsnob. 

Whenever  there  is  a  true  debt  and  a  real 
transfer  for  an  adequate  consideration,  there 
is  no  collusion,  and  fraud  in  its  legal  sense  can- 
not be  predicated  thereon,  even  though  the 
transfer  result  in  a  preference;  nor  does  the 
fact  that  tho  creditor  obtaining  tlie  preference 
is  the  debtor's  wife  operate  to  change  or  modify 
the  rule. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  i  380.] 

&  Husband  and  Wife  ®=>44  —  Fraudulent 

CONVETANCB  —  HUSBAND'S  ABSIONMXNT  TO 

Wife— Good  Faith. 
B.  and  his  wife  whUe  living  in  Montana 
made  an  agreement  that  the  wife's  earnings 
should  be  her  separate  property.  These  earn- 
ings she  invested  in  cattle  and  horses,  which 
were  sold,  B.  retaining  part  of  the  proceeds  of 
the  sale  and  giving  his  wife  his  promissory 
note  therefor,  which  was  always  treated  by  the 
parties  as  the  wife's  separate  property.  After- 
ward thoy  moved  to  Idaho,  and  B.  borrowed 
money  of  two  different  banks  with  which  to 
buy  a  lot  and  build  a  house,  giving  his  notes 
therefor.    Subsequently  be  deeded  this  realty  to 


•Wit 


liis  wife  in  payment  of  his  note  to  her,  the- 
amount  of  which  was  substantially  the  value  of 
the  property.  Some  time  thereafter  the  bank 
notes  were  reduced  to  a  judgment,  the  lot  at- 
tached and  sold  on  execution  to  P.  B.'s  wife- 
sued  to  quiet  title.  Held,  under  the  facts  stat- 
ed, that  the  note  from  B.  to  his  wife  was  her 
separate  property,  making  her  a  bona  fide  credi- 
tor of  her  husband,  subject  to  preference  the 
same  as  any  other  creditor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  g  227.] 

Rice,  J.,  dissenting. 

Appeal  from  District  Court,  Shosbone- 
County ;  William  W.  Woods,  Judge 

Action  to  quiet  title  by  Maggie  A.  Bates 
against  W.  W.  Papesh.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

James  A.  Wayne,  of  Wallace,  for  ai^)ellant^ 
Charles  E.  Miller,  of  Wallace,  for  respond- 
ent 

BUDGE,  0.  J.  This  action  was  brought 
by  respondent,  Maggie  A  Bates,  for  the  pur- 
pose of  quieting  title  in  her  to  lot  18,  blodc 
4,  Sunnyside  addition  to  the  city  of  Kellogg, 
Shoshone  county.  Appellant  filed  an  answer 
and  cross-complaint  setting  np  an  Interest  In 
the  property  adverse  to  respondent,  under  a 
purported  sheriff's  certificate  of  sale  on  exe- 
cution to  satisfy  a  Judgment  against  re- 
spondent, John  L,  Bates,  and  alleging  that 
he  was  the  owner  of  the  property,  subject 
only  to  the  right  of  redemption  in  the  lat- 
ter, and  further  alleging  that  the  lot  was- 
purchased  by  John  L.  Bates  on  the  0th  of  Oc- 
tober, 1913,  from  one  Clarence  C.  Plemmons 
for  the  sum  of  $160,  which  was  loaned  to 
Bates  for  that  purpose  by  the  First  State 
Bank  of  Kellogg,  the  bank  taking  bis  prom- 
issory note  therefor;  that  about  April  1, 
1914,  Bates  entered  into  an  oral  contract 
with  one  Bellinger  for  the  construction  of  a 
frame  dwelling  house  upon  the  lot ;  that  dur- 
ing the  period  of  construction  a  consignment 
of  materials  arrived,  and  that  In  order  to- 
take  up  the  bill  of  lading,  so  as  to  enable- 
him  to  have  the  materials  delivered.  Bates 
borrowed  $105  from  the  Weber  Bank  of 
Wardner,  giving  his  promissory  note  there- 
for; that  all  payments  upon  the  contract 
with  Bellinger  were  made  by  John  L.  Bates, 
except  the  sum  of  $50.14;  that  the  note  U> 
the  First  State  Bank  of  Kellogg  was  re- 
newed several '  times,  but  that  neither  this 
note  nor  the  one  to  the  Weber  Bank  had  ever 
been  paid;  tbat  on  the  11th  day  of  Decem- 
ber, 1914,  Bates  attempted  by  deed  to  convey 
the  property  to  Maggie  A.  Bates,  his  wife;, 
that  said  conveyance  was  without  consid- 
eration, and  was  made  "for  the  purpose  and 
with  the  Intent  of  hindering,  delaying,  and 
defrauding  the  creditors  of  the  said  John 
L  Bates  from  collecting  their  indebtedness- 
against  the  said  John  L.  Bates,  and  par- 
ticularly for  the  purpose  of  defrauding  the- 
owners  of  said  promissory  notes";  that  the 
notes  had  been  assigned  to  appellant,  who- 
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brought  suit  against  Bates  February  12, 191S; 
that  in  this  suit  Judgm^it  was  recovered 
against  Bates,  and  on  March  18,  1915,  exe- 
cution was  Issued  and  placed  In  the  hands  of 
the  sheriff  of  Shoshone  county,  the  property 
having  been  theretofore  attached  In  the  ac- 
tion, and  the  property  was  on  April  17,  1915, 
sold  at  sheriff's  sale,  under  said  execution,  to 
appellant;  asked  to  have  Bates  made  a  par- 
ty plaintiff  In  the  action. 

Eesipondent,  Maggie  A.  Bates, .  answered 
the  cross-complaint,  putting  in  issue  the  ma- 
terial allegations  thereof,  and  alleging  af- 
firmatively that  the  property  had  been  sold 
and  transferred  to  her  by  her  husband  in 
payment  of  a  note  for  the  sum  of  $700,  which 
note  had  theretofore  been  given  to  her  by  her 
husband  for  a  loan  of  money  which  was  the 
proceeds  from  a  sale  of  her  separate  property 
.and  a  valid  and  existing  debt  from  her  hns- 
-band.  John  L.  Bates  filed  a  separate  answer 
to  the  cross-complaint  to  the  same  effect 

The  case  was  tried  before  the  court  with- 
out a  Jury.  The  court  found,  among  other 
things,  that  the  $700  note  represented  a  val- 
id and  subsisting  indebtedness  owing  from 
Bates  to  his  wife  and  was  her  separate  prop- 
«rty,  and  that  the  transfer  of  the  lot  to  Mrs. 
Bates  was  not  made  to  hinder,  delay,  or  de- 
fraud creditors,  and  gave  her  Judgment  as 
prayed  in  her  complaint.  A  motion  for  a 
new  trial  was  overruled,  and  this  appeal 
Is  from  the  Judgment  and  from  the  x>rder 
overruling  the  motion  for  a  new  trial. 

E3]  The  record  shows  that  the  property  was 
purchased  and  a  house  built  thereon,  as  alleged 
in  the  pleadings ;  that  the  notes  given  for  the 
purchase  price  of  the  lot  and  the  materials 
were  not  paid  at  the  time  of  the  transfer 
of  the  property  from  Bates  to  his  wife;  that 
In  1903  respondents,  as  husband  and  wife, 
were  employed  on  a  ranch  In  Montana  as 
foreman  and  cook  and  housekeeper,  respec- 
tively; that  there  was  an  agreement  be- 
tween them  that  whatever  Mrs.  Bates  should 
«am  by  her  own  labor  should  be  her  sep- 
arate property;  that  she  invested  her  earn- 
ings in  horses  and  cattle,  and  that  these, 
with  their  Increase,  were  sold  along  with 
the  rest  of  the  herd,  which  the  family  had  ac- 
-ciunulated,  shortly  before  respondents  came 
to  Idaho;  that  from  the  sale  of  the  horses 
and  cattle  belonging  to  Mrs.  Bates  some- 
thing over  $1,000  was  realized;  that  a  por- 
tion of  this  sum  was  allowed  to  the  husband 
tor  his  services  In  connection  with  the  care 
of  the  stock,  and  that  he  gave  the  $700  note 
to  her  for  the  balance  while  they  were  still 
residing  in  Montana;  that  this  note  was  in 
«xistence  and  unpaid  at  the  time  the  property 
in  question  was  transferred,  and  that  in  con- 
sideration for  the  transfer  of  the  property 
she  canceled  the  note  and  surrendered  it  to 
her  husband.;  that  the  Indebtedness  represent- 
ed by  this  note  had  been  treated  at  all  times 
by  them  as  her  separate  property,  both  be- 
fore and  after  coming  to  Idaho,  and  was  a 


valid  and  existing  debt  long  prior  to  the 
time  that  the  indebtedness  due  the  bank  was 
Incurred.  The  evidence  further  shows  that 
It  is  undisputed  that  this  note  represented 
the  proceeds  from  the  sale  of  her  separate 
property;  tliat  the  property  at  the  time  it 
was  transferred  to  her  was  worth  $800  or 
$900;  and  that  at  the  time  of  the  sheriff's 
sale  Mrs.  Bates'  attorney  appeared  in  her 
behalf,  and  before  the  property  was  struck 
off  notified  the  sheriff  and  the  purchaser  that  ■ 
the  property  belonged  to  her.  While  there  is 
some  evidence  which  tends  to  show  that 
Bates  was  seeking  to  prevent  the  First  State 
Bank  of  Kellogg  from  satisfying  its  claim 
against  him,  there  is  abundant  evidence  to 
support  the  finding  of  the  court  that  Mrs. 
Bates  was  a  bona  fide  creditor  of  her  hus- 
band to  the  extent  of  the  $700  expressed  in 
the  note,  and  that  the  transfer  was  not  made 
to  hinder,  delay,  or  defraud  creditors. 

[1,2]  The  rule  in  such  cases  has  been  re- 
cently announced  by  this  court  as  follows: 

"We  think  the  rule  to  be  that,  wherever  there 
is  a  true  debt  and  a  real  transfer  for  an  ade- 
quate consideration,  there  is  no  collusion,  and 
that  fraud  in  its  legal  sense  cannot  be  predicat- 
ed on  such  a  transaction.  •  •  • "  Petten- 
gill  V.  BUckman,  164  Pac.  358-3^. 

Whatever  his  motive  may  have  been,  un- 
der such  circumstances.  Bates  had  a  right 
to  prefer  any  bona  fide  creditor.  Wilson 
V.  Baker  Clothing  Co.,  25  Idaho,  378,  137 
Pac.  896,  50  L.  R.  A.  (N.  S.)  239;  Capital 
Lumber  Co.  v.  Saunders,  26  Idaho,.  408,  143 
Pac.  1178;  Pettenglll  v.  Blackman,  supra. 
Nor  does  the  fact  that  one  of  his  creditors 
happened  to  be  his  wife,  operate  to  change 
or  modify  the  rule.  As  was  said  in  Wllkei^ 
son  V.  Aven,  26  Idaho,  559-664, 144  Pac.  1105, 
1107: 

"If  the  husband  borrowed  money  from  the 
wife,  we  fail  to  understand  why  he  would  not 
have  as  valid  a  right  to  pay  her  the  money 
borrowed  as  be  would  to  pay  any  of  his  credi- 
tors.    •     •     •" 

In  this  view,  under  the  facts  as  found  by 
the'  trial  court,  it  cannot  be  said  that  there 
was  any  error  in  refusing  to  grant  a  new 
trlaL 

The  Judgment  is  affirmed.  Costs  awarded 
to  respondent 

MORGAN,  J.,  concurs.    BIOS;  J.,  dissents. 


(SO  Idabo.  5G9) 

MOUNTAIN  HOME  LUMBER  CO.,  limited, 
V.  SWARTWOUT  et  aL 

(Supreme  C^urt  of  Idabo.    Jane  29,  1917.) 

1.  Execution  ^=272(3)— Sale— "Bona  Fidb 

PURCHASEB"    —    PUBCHASEB    AT    EXECUTION 

Sale. 

A  purchaser  at  an  execution  sale  of  icalty 

who  takes  the  property  with  actual  notice  that 

the  judgment  debtor  had  given  both  a  bond  for 

a  deed  and  a  deed  for  the  property  to  a  third 
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part7  before  tho  lien  of  the  Judgment  attadied 
is  not  a  bona  fide  purchaser. 

[Ed.  Note.— JE\]r  other  definitions,  aee  Words 
and  Phrases,  fHrst  and  Second  Series,  Bona 
Fide  Purchaser.] 

2.  Execution  «=9272(3)— Salb— PuBCHAfflt  at 
Sale — Notice. 
A  purchaser  at  an  execution  sale  of  realty 
who  takes  the  property  with  constructive  notice 
that  a  judgment  prior  to  the  one  under  which  he 
purchases  had  impressed  such  property  with  a 
prior  lien  is  not  a  bona  fide  purchaser. 

•  3.  EXEC0TIOW  <e=>264  —  Sale  —  Bona  Fide 

PUBCHASEB— CaRCEIXATION     OT    PbE-EXIST- 

INQ  Debt. 
Where  a  judgment  creditor  bids  in  proper- 
ty of  the  judgment  debtor  at  an  execution  sale, 
and  credits  upon  the  judgment  the  amount  bid, 
no  valuable  consideration  passes  for  such  pur- 
chase, since  it  amounts  to  nothing  more  than 
a  cancellation  pro  tanto  of  a  pre-existing  in- 
debtedness, and  such  purchase  couveys  only  the 
legal  title  to  the  judgment  creditor,  subject  to 
existing  eqaities. 

[EM.  Note.— FV>r  other  cases,  see  Execution, 
Cent  Dig.  |S  747-758.] 

4.  Vendob  and  Pxtbchaseb  e=»23S  —  Bona 
E^DB  PuBCHASEB— Consideration. 

One  who  parts  with  a  consideration  neither 
valuable  nor  irrevocable  is  not  a  bona  fide  pur- 
diaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  567-509,  671-576.] 

5.  Ektoppel  €=»4»— Title. 

Where  <»ie  acting  as  secretary,  general 
manager,  and  agent  of  a  corporation  dealing  in 
land,  with  full  authority  to  make  conveyances 
on  behalf  of  such  corporation,  induces  a  pro- 
spective purchaser  to  buy  a  tract  of  land  which 
he  represents  as  belonging  to  the  corporation, 
when  in  fact  it  does  not  so  belong,  and. on  be- 
half of  the  corporation  gives  the  purchaser  a 
deed  for  the  land,  and  thereafter  acquires  title 
to  the  land  himself,  both  he  and  his  successors 
in  interest  are  estopped  from  asserting  title  to 
the  laud  as  against  such  purchaser. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  |  119.] 

6.  Execution  «=»285— Teusts  ^=95— Sale— 
Conveyance  of  Land— Subsequent  Pub- 
chaseb. 

G.,  as  agent  of  a  corporation,  conveyed  to 
S.  land  which  he  represented  as  belonging  to 
tho  cori>oration,  but  which  in  fact  did  not  so 
belong.  Afterwards  G.  acquired  title  for  him- 
self without  the  knowledge  of  S.  Held,  that 
auch  title  as  G.  acquired  became  impressed  with 
a  trust  for  the  benefit  of  ,S.,  snd  when  G.'s 
supposed  interest  was  subsequently  purchased  on 
execution  sale  by  a  judgment  creditor  of  G., 
such  purchaser  took  only  such  title  and  inter- 
est as  G.  had,  and  must  also  be  deemed  to  have 
taken  the  legal  title  in  trust  for  S.,  subject  to 
every  element  of  estoppel  that  could  be  urged 
against  G. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  789;  Trusts,  Cent  Dig.  {{  145- 
147.] 

Appeal  from  District  Court,  Elmore  Coun- 
ty; Chas.  O.  Stockslager,  Judge. 

Action  to  quiet  title  by  the  Mountain  Home 
Lumber  Company  Limited,  against  D.  R. 
Swartwout  and  Alma  Lorene  Meserole,  for- 
merly Alma  Lorene  Smith,  E.  D.  Meserole, 
and  Clara  Ludell  Smith,  with  cross-complaint 
by  defendant  Swartwout  and  separate  cross- 
complaint  by  respondents  Meserole  and  Smith 
asking  that  title  be  quieted  In  them.    Judg- 


moit  A>r  respondents  Meserole  and  SmiCh 
and  plaintiff  and  defendant  Swartwout  prose- 
cute separate  appeals.  Judgment  reversed 
with  directions  to  enter  judgment  qnletlng 
title  in  defendant  Swartwoat 

J.  R.  Smead  and  Elliott  &  Healy,  botb  of 
Boise,  for  appellant  Swartwout  W.  L.  Har- 
vey and  W.  C.  Howie,  both  of  Mountain 
Home,  for  appellant  Mountain  Home  Ltuuber 
Co.,  Limited.  E.  M.  Wolfe,  of  Twin  Falls, 
for  respondents  Meserole  and  Smith. 

BUDGE,  0.  J.  This  is  an  action  to  quiet 
title  brought  by  appellant  Mountain  Home 
Lumber  Company,  Limited,  which  shall  here- 
after be  designated  as  the  Lumber  Company, 
against  appellant  Swartwout  and  respondents 
Alma  Lorene  Meserole,  formerly  Alma  Lorene 
Smith,  E.  D.  Meserole,-  and  Clara  Ludell 
Smith.  A  cross-complaint  was  filed  by  ap- 
pellant Swartwout  and  a  separate  cross-com- 
plaint by  respondents  Meeerole  and  Smith, 
respectively,  asking  that  the  title  be  quieted 
In  them.  The  trial  court  gave  Judgment 
quieting  title  In  respondents  Meserole  and 
Smith.  From  this  judgmeDt  the  Lumber 
Company  and  Swartwout  have  prosecuted 
separate  appeals. 

Prior  to  the  accruing  of  any  of  the  several 
claims  the  title  to  the  property  was  in  one 
William  0.  Niblaek.  One  John  H.  Garrett 
was  secretary  of  the  Great  Western  Beet 
Sugar  Company,  which  shall  hereafter  be 
designated  as  the  Sugar  Company,  a  corpora- 
tion which,  among  other  things,  was  selling 
lands  and  water  rights.  On  the  22d  day  of 
May,  1903,  the  board  of  directors  of  the 
Sugar  Company  appointed  Garrett  to  take 
charge  of  and  manage  the  company's  affairs 
at  Mountain  Home,  Elmore  county,  with  full 
power  to  act  in  the  capacity  of  general  man- 
ager, as  provided  In  its  by-laws,  and  further 
authorized  and  Instructed  him— 
"to  make  and  execute  any  and  all  papers  such 
and  [as]  water  deeds,  deeds  or  conveyances, 
contracts  and  agreements,  which  are  necessar.y 
and  pertinent  under  and  by  virtue  of  the  articles 
of  incorporation  and  the  by-laws  of  tho  com- 
pany, and  to  place  a  copy  of  this  resolution, 
duly  signed  by  the  president  of  the  company 
and  attested  by  the  seal  of  the  corporation, 
on  file  *  *  *  at  Mountain  Home,  Elm(M« 
county,  Idaho." 

This  resolution  was  signed  by  the  president, 
the  corporate  seal  was  affixed  thereto,  and  it 
was  recorded  In  Elmore  county  on  the  7tli 
day  of  December,  1904,  at  the  request  of 
Garrett. 

Swartwout  lived  In  North  Dakota,  and  was 
Induced  to  come  to  Mountain  Home  for  the 
purpose  of  buying  land  by  one  Browning,  an 
agent  of  the  Sugar  Company.  Arriving  at 
Mountain  Home,  he  met  Garrett  We  quote 
from  his  testimony  on  direct  examination,  as 
follows: 

"Q.  Did  yon  have  any  dealings  with  Mr. 
Garrett  as  representing  titat  company  at  that 
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time?     In   1006?     A.  Yea,   «r.     Q.  Did  yoar 

dealings  refer  any  way  to  the  property  in  ques- 
tion in  this  suit?  A.  Yes,  sir.  Q.  How  was 
your  attention  first*  directed  to  that  property? 
A.  He  had  promoter  through  the  country.  One 
Browning  came  to  our  town  selling  sugar 
beet  lana,  and  I  got  to  talking  with  him.  Q. 
Was  this  in  North  Dakota?  A.  Yea,  sir.  Q. 
After  yon  came  to  Mountain  Home,  Idaho,  when 
and  bow  was  your  attention  directed  to  the 
property  in  question  in  this  suit?  A.  I  came 
uere  and  saw  Mr.  Garrett  and  saw  Mr.  Brown- 
ing here.  Q.  Did  Mr.  Garrett  have  anything 
to  say  about  this  particular  ten  acres  in  con- 
troversy? A.  Said  be  bad  ten  acres  he  would 
like  to  sell  me.  Q.  Did  you  look  at  the  prop- 
erty? A.  I  did.  Q.  Who  went  with  you?  A. 
Mr.  Garrett  went  out  in  the  buggy,  and  Mr. 
Browning  and  I  walked  out  and  walked  back." 

On  March  28,  1906,  Garrett  gave  Swart- 
wout  the  Sugar  CompaDy's  bond  for  a  deed, 
signed  and  acknowledged  by  himself  as  sec- 
retary, which  was  filed  for  record  by  Swart- 
wout  March  29,  1906.  On  February  6,  1907, 
Garrett  gave  Swartwout  the  company's  war- 
ranty deed,  signed  and  adinowledged  by  him- 
self as  secretary,  which  was  filed  for  record 
by  Swartwout  March  6,  1907.  On  April  15, 
1907,  Nlblack  deeded  the  property  to  Gar- 
rett On  July  10, 1908,  the  Lumber  Company 
recovered  Judgment  against  Garrett  in  the 
district  court  On  September  8,  1908,  one 
Norell  docketed  In  the  district  court  a  Judg- 
ment which  he  had  obtained  against  Garrett 
In  the  probate  court  On  Jtme  3,  1909,  the 
property  was  sold  on  execution,  under  the 
Norell  judgment,  to  respondents  Meserole  and 
Smith,  and  on  Jane  3,  1910,  they  received  a 
sheriff's  deed  to  the  pnroperty.    On  June  11, 

1910,  the  property  was  sold  <m  execution  un- 
der the  Lumber  Company's  judgment  and  bid 
In  by  the  Lumber  Company,  and  on  July  12, 

1911,  the  latter  received  a  sheriffs  deed 
therefor. 

Clara  Lndell  Smith,  one  of  the  respond- 
ents, some  time  In  1908  was  employed  by  her 
father,  who  was  recorder  of  Elmore  county. 
In  the  o£Qce  as  deputy,  and  continued  to  work 
in  that  capacity  at  least  until  the  date  of  the 
triaL  During  this  time  she  bought  a  tax 
sale  certificate  to  the  property,  then  sent  no- 
tice to  Swartwout,  who  came  in  and  redeem- 
ed, paying  her  the  amount  of  the  tax,  Interest, 
and  penalty.  Swartwout  received  his  first 
notice  as  to  the  true  condition  of  the  title 
•when  he  finally  procured  an  abstract  of  title, 
long  after  he  had  taken  the  deed  of  the  Sugar 
Company  from  Garrett 

[1,  2]  Meserole  and  Smith  cannot  claim  as 
bona  fide  purchasers  as  against  Swartwout 
for  they  had  actual  notice  of  his  bond  for  a 
deed,  and  also  his  deed.  No  one  who  takes 
with  notice  of  outstanding  claims  or  equities 
can  successfully  set  up  the  claim  of  bona  fide 
purchaser.  Nor  can  they  claim  as  bona  fide 
purchaser  as  against  the  Lumber  Company; 
for  they  had  constructive  notice  of  the  lat- 
ter's  Judgment,  which  was  a  prior  lien.  The 
sheriflT's  deed  to  the  Lumber  Company  effec- 
tually wiped  out  their  legal  title.  They  were 
le£t  with  no  rights  as  against  Swartwout, 
166  P.— 18 


and  with  a  mere  right  to  redeem  as  against 
the  Luml>er  Company.  Since  they  did  not 
redeem,  they  stand  solely  on  their  pretended 
legal  title,  and  may  be  eliminated  from  fur- 
ther consideration  in  this  case,  as  the  legal 
title  stands  in  the  Lumber  Company. 

[3,4]  But  the  latter  is  equally  precluded 
from  claiming  as  a  bona  fide  purchaser,  first, 
because  of  the  constructive  notice  of  Swart- 
wout's  interest  Imputed  from  the  record  of 
his  bond  for  a  deed,  and  deed,  and,  again, 
for  the  reason  that  it  merely  credited  the 
amount  bid  at  the  execution  sale  on  its  Judg- 
ment This  was  not  a  valuable  considera- 
tion ;  for  it  amounted  to  nothing  more  than  a 
cancellation  pro  tanto  of  a  pre-existing  In- 
debtedness. Land  v.  Hea,  20  Idaho,  250, 
118  Pac.  506.  While  there  is  respectable  au- 
thority to  the  contrary,  we  are  constrained  to 
follow  the  rule  hitherto  announced  by.  this 
court  in  the  latter  case.  Nor  can  it  be  re- 
garded as  an  irrevocable  consideration;  for, 
since  the  Lumber  Company  took  only  the  le- 
gal title,  subject  to  Swartwout's  equities,  its 
judpnent  abainst  Garrett  could  be  revived. 
Section  4498,  Rev.  Codes.  A  purchaser  who 
parts  with  a  consideration  neither  valuable 
nor  Irrevocable  is  not' a  bona  fide  purchaser. 
2  Pom.  Eq.  Jur.  §}  745-761. 

It  follows  that  the  Lumber  Company  receiv- 
ed under  its  execution  sale  only  such  interest" 
as  Garrett  actually  had  In  the  property.  If 
Garrett,  under  the  circumstances,  would  be 
estopped  to  questl(m  Swartwout's  title,  then 
the  Lumber  Company  is  likewise  estopped. 
If  Garrett's  title  is  impressed  with  a  trust 
in  flavor  of  Swartwout,  then  the  I^umber 
Company's  title  is  impressed  with  the  same 
trust    39  Cyc.  562,  note  40. 

[5,  •]  Garrett  was  not  only  acting  as  secre- 
tary and  general  manager  of  the  Sugar  Com- 
pany when  the  bond  for  a  deed  and  the  deed 
were  given  by  that  company  to  Swartwout 
and  signed  and  acknowledged  by  Garrett,  as 
secretary,  but  the  evidence  above  quoted  con- 
clusively shows  that  in  addition  to  his  oflB- 
dal  capacity  as  secretary  he  was  acting  in 
the  further  representative  and  fiduciary  ca- 
pacity of  agent  In  Inducing  Swartwout  to 
buy  the  land  from  the  Sugar  Company.  This 
evidence  is  sufficient  to  work  an  estopiief 
against  Garrett  and  In  favor  of  Swartwout. 
While  there  are  some  authorities  to  the  con- 
trary, the  weight  of  authority  Is  that  a  deed 
made  In  representative  capacity  estops  the 
grantor.    16  Cyc.  712. 

Garrett  took  title  In  himself  only  two 
months  after  executing,  as  secretary,  the 
Sugar  Company's  deed  to  Swartwout.  There 
being  no  evidence  to  the  contrary,  it  must  be 
conclusively  presumed  that  he  was  still  sec- 
retary when  he  took  title  from  Nlblack.  But 
as  between  Garrett  and  Swartwout,  whom  he 
had  induced  to  purchase  the  land  and  to 
whom  he  delivered  the  Sugar  Company's 
warranty  deed  therefor.  It  is  Immaterial 
whether  he  was  still  secretary,  when  taking 
title  in  himself.    His  otmduct  has  forever  e» 
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topped  him  from  qaestloninK  Swartwoufs 
title  or  the  right  o£  the  Sugar  Company  to 
convey  It. 

The  principle,  so  far  as  Garrett's  acts  as 
secretary  were  concerned,  was  stated  In  Bat- 
tery Park  Bank  v.  Western  Carolina  Bank, 
138  N.  O.  467.  471,  50  S.  E.  848,  849,  as  fol- 
lows: 

"These  facts  present  every  element  of  an 
equitable  estoppel  against  the  assertion  of  any 
lien  or  incumbrance  on  the  property  in  favor  of 
the  claimant,  Campbell.  He  conveys  the  title 
to  the  cigarette  company,  for  full  value,  by  deed 
containing  a  covenant  that  the  same  is  freo 
from  any  and  all  incumbrances.  True,  this 
vras  a  conveyance  by  the  corporation,  and  there- 
fore is  not  an  estoppel  hy  deed  against  Camp- 
bell, as  an  individual.  But  he  ligned  Uie  deed 
for  the  company  aa  its  president,  and  to  that 
extent  he  was  an  actor  in  the  matter,  and  this 
covenant  that  the  property  ia  frea  from  incvm- 
brancei  amountt  to  a  represontation  &v  k**» 
thai  this  is  true."    (Italics  ours.) 

A  similar  principle  Is  announced  In  Caro- 
thers  V.  Alexander,  74  Tex.  309, 12  S.  W.  4-12. 
A  case  more  nearly  in  point  on  the  facts  is 
Central  Coal  &  Iron  Co.  v.  Walker's  Ex'x 
(Ky.)  73  S.  W.  778.  In  that  case  Walker, 
as  president  of  the  cor^Kiratlon,  conveyed  its 
«ntlre  realty  to  a  trustee  to  secure  a  debt, 
and  then  acquired,  as  an  individual,  an  out- 
standing interest.  The  corporation  then  con- 
veyed its  equity  to  a  second  company  which 
'assumed  the  debt  It  was  held  that  Walker 
was  estopped  to  set  up  his  indlvidnal  inter- 
est as  against  the  second  company,  the  court 
saying: 

"An  officer  of  the  corporation  cannot  acquire 
an  interest  in  land  in  the  possession  of  the  cor- 
poration so  aa  to  divest  the  possession  of  the 
corporation.  •  •  *  But,  even  if  we  are 
wrongon  this  proposition,  it  is  perfeetty  clear 
that  Walker  and  his  heirs  at  law  are  estopped 
from  asserting  claim  to  any  part  of  this  tract 
of  land  in  the  bauds  of  -tbe  Central  Coal  Com- 
pany, after  hei  had  himself,  as  president,  con- 
veyed the  entire  treust  of  land  to  Murray  in  trust 
to  secure  the  payment  of  bonds  issued  by  the 
company,  and  which  the  Central  Company 
thereafter  assumed  to  pay."     (Italics  ours.) 

It  is  clear  that  in  the  latter  case  the  de- 
cision does  not  rest  upon  the  fact  that  Walk- 
er was  still  acting  as  the  president  of  the 
company  when  he  sought  to  acquire  an  in- 
terest in  the  property  for  himself. 

Nor  Is  it  any  answer  to  say  that  Garrett 
was  merely  acting  as  an  officer  of  the  com- 
pany or  in  bis  official  or  ministerial  capacity. 
No  one  should  be  permitted  to  escape  per- 
sonal liability  for  fraud  practiced  by  himself, 
or  In  connection  with  others,  upon  another. 
In  his  or  th^  official  character  of  president, 
director,  or  secretary  of  a  private  corpora- 
tion, upon  the  ground  that  they  were  acting 
for  the  cort)oration.  To  claim  exemption  on 
the  ground  of  official  responsibility,  or  that 
the  fraud  was  committed  for  the  benefit  of 
the  corporation.  Is  equivalent  to  claiming  that 
the  corporation  is  liable  for  the  fraud  of  its 
officers,  and  the  officers  themselves  not  liable. 
As  was  said  in  Hempfling  v.  Burr,  59  Mich. 
294,  26  N.  W.  496: 

"This  is  a  very  singular  result,  and  one  which 
ia    too    unreasonable    to    bear    consideration." 


Bank  ot  Atchison  v.  Byers,  139  Mo.  627,  41  8. 
W.  825-333. 

To  permit  Garrett  to  assert  his  title  would 
not  only  work  a  fraud  upon  Swartwout,  but 
would  operate  to  make  the  Sugar  Company 
guilty  of  a  fraud  arising  out  of  transactions 
handled  by  Garrett  while  standing  In  a 
fiduciary  relation  to  the  company. 

But  we  are  farther  of  the  opinion  that 
there  are  sufficient  facts  in  this  record  to 
raise  an  estoppel  against  Garrett,  even  though 
the  fact  that  he  acted  as  secretary  for  the 
Sugar  Company  should  be  eliminated.  In 
his  capacity  as  agent  for  the  company  he  in- 
duced Swartwout  to  believe  that  the  land  be- 
longed to  the  company,  and  with  one  of  his 
agents,  Browning,  took  Swartwout  to  the 
land  and  closed  the  deal  with  him  still  in  that 
belief  and  delivered  the  company's  warranty 
deed  to  him.  This  is  sufficient  to  raise  an 
estoppel  against  Garrett  by  conduct 

"A  strong  case  of  estoppel  is  made  out  when 
by  conduct  or  representation  an  owner  en- 
courages another  to  believe  that  a  third  person 
is  the  owner  of  land,  and  thereby  induces  him 
to  purchase.  •  •  •  A  difference  is  recog- 
nized by  some  of  the  authorities  between  mere 
silence  and  encouragement  In  the  latter  case 
the  owner's  representations  or  conduct  will  es- 
top bim,  though  he  may  have  been  ignorant  of 
his  title,  for  though  there  may  have  been  no 
fraudulent  intent  yet  the  assertion  of  his  title 
would  operate  as  a  fraud,  in  the  same  manner 
as  if  there  had  been  a  fraudulmt  purpose."  10 
R.  O.  L.  781;  Kirk  v.  Hamilton,  102  U.  S.  79, 
26  Ia  Ed.  79. 

Where  an  agent  induced  action  "in  reliance 
upon  express  or  implied  representations  of  au- 
thority, the  agent  and  not  the  other  party  should 
assume  the  risk.  Of  these  two,  the  agent  is  the 
one  who  takes  the  initiative;  he  is  usually  in 
the  better  situation  to  know  of  the  existence  of 
the  authority,  and  where  he  undertakes,  either 
expressly  or  by  implication,  to  induce  action, 
in  reliance  upon  its  existence,  he  would  seem 
to  be  the  party  upon  whom  the  risk  ot  its  non- 
existence should  fall"  1  Mechem  on  Agency, 
{  1362. 

It  follows  that  whatever  Interest  or  title 
Garrett  took  subsequent  to  Swartwoufs  deed 
became  immediately  impressed  with  a  trust 
for  the  benefit  of  Swartwout  and  that  when 
the  Lumber  Company  bid  in  the  property  on 
Its  execution  sale,  with  notice,  it  received 
and  could  receive,  under  the  circumstances, 
only  such  title  and  interest  as  Garrett  had, 
and  must  be  said  to  have  taken  ttie  legal 
title  in  trust  for  Swartwout,  and  subject 
to  every  element  of  estoppel  that  could  be 
urged  against  Garrett 

The  findings  and  the  Judgment,  quieting 
title  in  resiwndents  Irfeserole  and  Smith,  are 
clearly  erroneous.  The  Judgment  is  reversed, 
and  the  trial  court  directed  to  prepare  find- 
ings of  fact  in  accordance  with  the  views 
herein  expresed  and  to  enter  Judgment  quiet- 
ing title  in  appellant  Swartwout.  who  is 
awarded  his  costs  on  this  appeal.  The  oth- 
er parties  to  the  appeal  mast  pay  their  own 
costs. 

MORGAN,  J.,  concurs.  RICE,  J.,  ooncnrs 
In  the  result 
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ARIZONA  POWER  C50.  t,  STATE. 
(No.  424.) 

(Supreme  Court  of  Arizona.     Jane  2S,  1917.) 

1.  GONSTITTJTIONAL    LaW    «=S>42  —    IltPRIBOW- 

MENT  FOB  Debt— RioHT  TO  Raibk  Qttkbtion. 
A  corporation,  accused  of  failure  to  ^ay 
wages  to  an  empIoy6  on  his  discharge  or  leayink 
its  service,'in  violation  of  Pen.  Code  1913,  S  706, 
is  in  no  position  to  claim  that  the  act  violates 
Const,  art.  2,  |  18,  prohibiting  imprisonment  for 
debt;  the  punishment  as  to  a  corporation  being 
merely  a  fine. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  C^t.  Dig.  tS  39,  40.] 

2.  CONSTITDTIONAL  LAW  «=>42  —  ObLIOATIOR 

OF  Contracts. 
A  corporation  organized  after  enactment  of 
Pen.  Code  1913,  {  705,  requiring  payment  of 
wages  to  employes  at  once  on  their  leaving  the 
company's  service,  .cannot  object  that  the  law  is 
unconstitutional,  as  impairing  the  obligation  of 
contracts,  and  therefore  in  violation  of  Const. 
U.  S.  art  1,  S  10,  and  Const.  Aru.  art.  2,  i  25. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  39,  40.] 

3.  Master  and  Skbtakt  ^s>09— Polics  Pow- 
er —  Reoulatior  of  Reulttokbhifs  —  Mas- 
ter AND  Servant. 

The  power  of  the  Legislature  to  enact  stat- 
utes requiring  payment  of  wages  to  employes 
at  once  on  their  leaving  the  employment  of  a 
corporation  is  one  of  the  police  powers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  7S~81.] 

4.  Crimxnai.  Law  «=>13— Criminai.  Offenses 
— Vaudity— "At  Once." 

Pen.  Code  1913,  |  705,  providing  that,  when- 
ever an  employe  quits  the  service  or  is  discharg- 
ed, he  shall  be  paid  the  wages  due  him  at  once, 
is  not  void  for  uncertainty;  the  words  "at  once'* 
meaning,  not  instanter,  but  with  as  little  delay 
as  may  be  occadioned  by  active  and  continu- 
ous effort  in  good  faith  by  the  employer  to  as- 
certain and  pay  the  wages. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  13,  14. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  At  Once.] 

5.  Master  and  Servant  <&=3S1— Payment  of 
Wages  —  CRnaitAi.  Offenses  —  STATtrrEs 

— VALIDrTY. 

Where  an  employ^  quit  work  and  gave  due 
notice  on  September  23d,  the  employer's  failure 
to  pay  his  wages  until  October  5th,  its  regular 
pay  day,  without  excuse  offered,  constituted  a 
violation  of  Pen.  Code  1913,  |  705,  requiring 
payment  of  wages  at  once. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  78-^1.] 

Appeal  from  Superior  Court,  7avapal  Coxux' 
ty;   Frank  O.  Smith,  Judge. 

The  Arizona  Power  Company  was  convict- 
ed of  an  offense,  and  It  appeals.    Affirmed. 

Le  Roy  Anderson,  of  Prescott,  for  appel- 
lant. Wiley  E.  Jones,  Atty.  Gen.,  and  Geo. 
W.  Harben  and  R.  W.  Kramer,  Asst  Attys. 
Gen.,  for  the  State. 

ROSS,  J.  An  information  was  filed  against 
tbe  ai4>ellant  charging  it  with  vlolatlug  sec- 
tions 706  and  706,  Penal  Code  1913,  in  fall- 
ing and  refusing  to  pay  one  of  its  employes 
tbe  wages  due  tbe  employ^  at  tbe  time  of  bis 


quitting  tbe  service.  The  sections  referred 
to  read  as  follows: 

"706.  Whenever  an  employe  quits  the  service 
or  is  discharged  therefrom,  such  employ^  shall 
be  paid  whatever  wages'  are  due  him,  in  lawful 
money  of  the  United  States  of  America,  or  by 
check  of  even  date,  on  a  bank,  and  said  wages 
shall  be  paid  at  once. 

"706.  Every  contractor  mentioned  in  section 
704  hereof,  and  every  corporation  (except  munic- 
ipal corporations)  violating  any  of  tbe  provisions 
of  the  two  preceding  sections  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  puniAed  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred 
dollars  for  each  offense." 

Tbe  facts  are  undisputed ;  the  only  contest 
being  over  the  validity  of  the  law.  Tbe  case 
was  tried  by  tbe  court  wltbout  a  Jury,  and 
from  tbe  verdict  and  Judgment  of  conviction 
this  appeal  Is  prosecuted. 

The  appellant  contends  that  the  statute 
violates  section  18,  article  2,  of  our  Consti- 
tution, wblcb  forbids  imprisonment  for  debt, 
except  in  cases  of  fraud.  The  penalty  pro- 
vided for  Its  breach  is  a  fine,  and  not  Im- 
prisonment, an4,  so  far  as  the  appellant  la 
concerned,  other  provisions  of  our  law  author- 
izing imprisonment  In  some  cases  for  fail- 
ure to  pay  fine  cannot  affect  It;  a  corpora- 
tion cannot  be  imprisoned.  Ex  parte  Crane, 
26  Cal.  App.  22,  145  Pac.  733,  relied  vpon 
by  appelltuit  is  not  in  point  In  that  Crane 
was  actually  Imprisoned  for  debt.  It  Is  not 
possible,  in  fact  or  In  law,  to  imprison  appel- 
lant, either  on  mesne  or  final  process;  It 
cannot,  as  an  individual,  be  arrested  or  com- 
mitted to  Jail.  Tbe  other  two  cases  (State 
V.  Paint  .Rock  CJbal  Co.,  92  Tenn.  81,  20  S. 
W.  499,  36  Am.  St  Rep.  68,  and  State  v. 
Prudential  Ooal  Co.,  130  Tenn.  275,  170  S. 
W.  66,  L.  R.  A.  1915B,  645)  dted  by  appel- 
lant fully  sustain  Its  contentions,  but  we  can- 
not agree  with  the  court's  reasoning  in  the 
decision  of  those  cases. 

Tbe  Tennessee  statute  made  It  a  misde- 
meanor for  any  corporation  doing  business 
In  tbat  state  not  to  pay  its  employ^  bis  wages 
in  lawful  money  semimonthly  on  tbe  15tb 
and  30th  of  each  month,  and  fixed  the  punish- 
ment as  a  fine  only.  Tbe  law  was  held 
unconstitutional  In  both  the  above  cases  for 
the  stated  reason: 

"  'The  act  of  the  Legislature  in  question, 
while  not  directly  authorizing  imprisonment  for 
debt  does  attempt  to  create  a  crime  for  the  non- 
payment of  debts  evidenced  by  check,  scrip,  or 
order,  and  for  such  crime  provides  a  penalty, 
which  may  or  may  not  be  followed  by  imprison- 
ident  In  that  way  and  for  that  reason  the  act 
is  violative  of  the  spirit  if  not  the  letter,  of  the 
constitutional  provision  above  cited.  It  is  an  in- 
direct imposition  of  imprisonment  for  the  non- 
payment of  debt,  and  is  therefore  clenrly  within 
the  constitutional  inhibition.'  On  failure  to  pay 
any  fine  adjudged,  by  operation  of  law  imprison- 
ment would  be  imposed  on  the  violator  of  the 
statute,  if  valid." 

Tbe  reason  given,  when  applied  to  a  natu- 
ral person  charged  with  violating  the  statute, 
may  be  satisfactory  and  suflicient ;    but  just 
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how  a  corporatton  falling  to  pay  a  fine  may 
be  placed  behind  iron  bars  is  not  oonceivable 
— Indeed,  It  is  not  possible.  If  the  flne  Is 
ever  collected,  it  will  not  be  by  jailing  the 
corporation,  but  by  execution  against  its 
property.  The  constitutional  inhibiticm  is 
against  Imprisonixicnt  for  debt;  it  does  not 
prohibit  the  use  of  other  means  to  enforce 
the  payment  of  a  Just  debt.  The  stigma  of 
imprisonment  is  forbidden,  and  while  the 
debtor,  honest  and  dishonest.  Is  thus  protect- 
ed by  the  Constitution,  the  Legislature  Is  not 
denied  the  power  to  lmi>o8e  penalties  or 
fines  as  a  means  of  inducing  an  unwilling 
and  litigious  employer  to  make  payment  of 
wages  promptly  and  at  short  Intervals  when 
the  public  welfare  demands  and  requires  it. 
The  Constitutions  of  Arkansas  and  Missouri 
prohibit  Imprisonment  for  debt.  In  each  of 
these  states  the  courts  have  sustained  stat- 
utes making  it  a  misdemeanor  for  an  em- 
Ijloyer  to  fall  to  pay  wages  of  an  employ^ 
at  stated  intervals.  It  Is  true  that  the  par- 
tlcnlar  question  was  not  urged  in  those  cases, 
and  it  was  only  po.ssed  upon  Incidentally. 
Arkansas  Stave  Co.  v.  State,  94  Ark.  27,  125 
S.  W.  1001.  27  I>.  R.  A.  (N.  S.)  255,  140  Am. 
St.  Rep.  103;  State  v.  Missouri  Pacific  Ry. 
Co,  242  Mo.  339,  147  S.  W.  118.  In  the  Mis- 
souri case  the  court  said: 

"Under  the  rules  announced  in  the  foregoing 
cases,  if  the  General  Assembly  may,  on  account 
of  the  unequal  situation  of  laborers  and  their 
corporate  employers,  fix  the  time  for  paying  wa- 
ges, it  may  with  equal  propriety  prescribe  fines 
and  penalties  to  compel  the  payment  of  such 
wages." 

[1]  The  appellant  is  not  in  a  position  to 
challenge  the  constitutionality  of  the  law  on 
the  ground  of  Its  application  to  individuals; 
that  question  can  only  be  raised  by  parties 
whose  rights  are  Involved  or  affected  there- 
by. Ghema  v.  State,  16  Ariz.  344,  146  Pac. 
494,  Ann.  Cas.  1916D,  94. 

[21  It  is  next  objected  that  the  statute  vio- 
lates section  25,  art.  2,  of  our  Constitution, 
and  section  10,  arL  1,  of  the  Constitution  of 
the  United  States,  prohibiting  the  passage 
of  laws  impairing  the  obligation  of  contiracts. 
It  is  asserted  that  appellant's  charter  to  do 
business  in  Arizona  antedates  this  law,  and 
that  at  the  time  it  was  licensed  to  do  busi- 
ness in  this  Jurisdiction  the  right  to  contract 
with  its  employes  as  to  the  time  of  payment 
of  wages  was  unrestricted,  and  that  this 
right  continues,  notwithstanding  the  statute 
Involved.  As  a  matter  of  fact  section  705, 
Penal  Code  of  1913,  was  on  our  statutes  long 
anterior  to  appellant's  entrance  into  the 
state.  It  is  found  in  the  Penal  Code  of  1901 
as  section  616.  Section  706  of  the  present 
Penal  Code  differs  from  section  617  of  the 
Penal  Code  of  1901  principally  in  tliat  it 
makes  the  punishment  a  fine  between  a  mini- 
mum and  maximum  sum  and  applies  to  a 
much  more  limited  class.  So  far  as  the  ap- 
pellant is  concerned,  the  law  is  unchanged. 
The-  point,  therefore,  that  appellant  makes, 


that  there  was  no  provision  In  the  organic 
laws  of  the  territory  authorizing  amend- 
ments, alterations,  or  changes  of  the  charter 
of  corporations  at  the  time  it  entered  this 
field,  is  without  merit. 

[3]  Many  of  the  courts  base  the  power  of 
the  Legislature  to  enact  legislation  of  the 
character  we  have  here  upon  the  police  pow- 
er, and  we  are  persuaded  that  thai  must  be 
one  of  its  sources.  In  Erie  Railroad  Co.  v. 
WllUams,  233  U.  S.  685,  34  Sup.  CL  761.  58 
L.  Ed.  1155,  51  L.  R.  A.  (N.  S.)  1097,  Justice 
McKenna  based  it  both  upon  reserved  power 
of  the  state  and  Its  police  power.  In  this 
case  it  is  also  held  that  a  statute  of  New 
York  requiring  certain  employers  to  pay 
wages  bimonthly  was  not  a  deprivation  of 
property  or  of  liberty  without  due  process 
of  law,  and  therefore  not  In,  conflict  with  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States. 

Appellant  makes  the  further  contention 
that  this  law  violates  the  equal  protection 
clause  of  the  Fourteenth  Amendment,  in  that 
it  does  not  include  other  employers  of  labor 
engaged  in  the  same  kind  of  work  or  employ- 
ment under  the  same  conditions  and  circum- 
stances as  those  employers  against  which  it 
is  directed.  In  other  words,  he  objects  to 
the  classification  as  unreasonable  and  arbi- 
trary. Included  within  the  terms  of -the  law 
are  corporations  only;  no,  other  employers 
of  labor  are  affected  by  it,  even  though  en- 
gaged in  the  same  occupation  or  business. 
Whether  this  classification  of  corporations, 
based  solely  upon  their  artificial  character, 
is  permissible,  Is  the  question.  If  it  is  per- 
missible, then,  of  course,  the  law  operates 
upon  all  alike  within  the  class,  and  will  not 
deny  the  equal  protection  of  the  law  to  the 
appellant,  as  every  other  corporation  in  the 
state  is  charged  with  the  sanie  duty  and  is 
subject  to  the  same  penalties.  In  Arkansas 
Stave  Co.  y.  State,  supra,  wherein  the  same 
question  was  Involved,  the  court  said: 

"Nor  does  this  act  deny  to  the  defendant  the 

equal  protection  of  the  law.  It  applies  to  all 
corporations.  Witbin  the  sphere  of  its  operation 
all  artificial  persons  are  treated  alike  under 
like  circumstances  and  conditions.  Because  the 
act  only  applies  to  corporations,  and  not  to  nat- 
ural persons,  it  does  not  contravene  the  equal 
protection  clause  of  the  federal  Constitution. 
Nearly  all  legislation  is  special,  either  in  the 
objects  sought  to  be  attained  or  in  its  applica- 
tion to  classes;  and  the  general  rule  is  that 
legislation  does  not  infringe  the  constitntional 
right  of  equal  protection  where  all  persons, 
whether  natural  or  artificial,  of  such  class,  are 
treated  alike  under  like  circumstances  and  con-^ 
ditions.  In  the  case  of  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L, 
Ed.  107,  Mr.  Justice  ^eld,  speaking  of  this 
provision  of  the  federal  Constitution,  says: 
'Such  legislation  does  not  infringe  upon  the 
clause  of  the  Fourteenth  Amendment,  requiring 
equal  protection  of  the  laws,  because  it  is  spedal 
in  its  character.  •  •  •  And  when  legisla- 
tion applies  to  particular  bodies  or  associations, 
imposing  upon  them  additional  UabiUties,  it  is 
not  open  to  the  objection  that  it  denies  to  them 
the  equal  protection  of  the  laws,  if  all  persona 
brought  under  its  influence  are  treated  B&ke  un- 
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der  the  aame  conditions.'  Orient  Ins.  Co.  ▼. 
r»agj5B.  172  U.  S.  557,  19  Sup.  Ct  281,  43  L, 
Kd.  552 ;  St.  Louis  &  S.  F.  R.  Co.  y.  Mathews, 
165  U.  S.  20,  17  Sup.  Ct  243,  41  L.  Efl.  618; 
McLean  t.  Arkansas,  211  U.  S.  639,  29  Sup.  Ct. 
206,  53  L.  E<3.  315." 

In  the  case  of  State  y.  Missouil  Pacific 
Hailroad  Co.,  supra,  eyery  conceivable  oto- 
JecU(m  \yas  urged  against  the  constitutional- 
ity of  the  law,  which  is  practically  the  same 
as  ours.  All  of  these  objections  were  taken 
up  and  fully  discussed  by  the  court  and  held 
to  be  without  merit.  We  do  not  deem  it  nec- 
essary to  set  forth  here  the  reasons  given  by 
the  coort  In  support  of  its  decision,  but  suf- 
fice It  to  say  that  they  seem  to  us  to  be  in 
line  with  the  general  trend  of  the  more  re- 
cent development  and  expansion  of  the  law 
under  what  is  known  as  the  police  power  of 
the  state.  In  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Paul,  173  U.  S.  404,  19  Sup.  Ct  419,  43  L. 
Kd.  746,  a  law  of  the  state  of  Arkansas,  bas- 
ed on  a  classification  of  artificial  persons,  re- 
quired the  payment  of  wages  upon  the  dis- 
charge of  an  employ^,  and  provided  ttiat.  If 
the  same  be  not  paid  on  such  day,  as  a  penal- 
ty for  noiipayment,  his  wages  should  con- 
tinue at  the  same  rate  until  paid,  was  held 
c(«stltutlonal. 

[4]  It  Is  next  objected  that  section  705  of 
the  Penal  Code,  supra,  is  null  and  void,  by 
rea'jon  of  being  too  vague,  indefinite,  and  un- 
certain as  a  penal  statute,  in  failing  to  pre- 
scribe a  fixed  and  definite  standard  of  con- 
duct for  appellant  or  others  similarly  situat- 
ad.  This  section  provides  that,  whenever  an 
«npIoy£  quits  the  service  or  is  discharged, 
he  shall  be  paid  the  wages  due  him  in  law- 
ful money,  or  by  check  of  even  date  on  a 
banlc,  and  said  wages  shall  'be  paid  at  once. 
The  uncertainty  and  ambiguity  preferred 
against  this  statute  is  directed  to  the  expres- 
sion "at  once."  It  is  said  that  "at  once,"  as 
here  used,  does  not  mean  Instantaneously, 
bat  within  a  reasonable  time.  Appellant 
cites  a  numt)er  of  civil  cases  construing  the 
expressloa  as  it  Contends.  Should  the  ex- 
pression t>e  construed  as  meaning  that  the 
employer  shall  be  allowed  a  reasonable  time 
within  which  to  .  pay  the  wages  after  the 
employe  quits  his  service,  it  is  apparent  that 
the  rule  of  conduct  Is  as  variable  as  the  dr- 
cumstances  In  any  given  case  might  be. 
What  would  be  a  reasonable  time  in  one  in- 
stance might  be  an  unreasonable  time  In  an- 
other, depending  upod  the  circumstances  of 
each  case.  A  jury  would  have  no  definite, 
certain  rule  by  whldi  to  determine  whether 
the  law  had  been  violated,  and  as  a  conse- 
quence, what  one  jury  might  believe  to  t)e  a 
reasonable  time  another  would  believe  to  be 
unreasonable.  It  would  be  left  with  the  Jury 
to  correlate  the  facts  constituting  the  offense 
In  each  case;  the  employer  would  not  know 
in  advance  what  acts  of  his  would  make  out 
a  crime,  and  In  every  case  when  an  employs 
should  quit  or  be  discharged  his  conduct,  in- 
stead of  being  guided  by  a  definite,  certain  I 


standard,  would  l>e  left  to  the  idiosyncrasies 
of  a  Jury.  We  do  not  think  that  such  a  con- 
struction should  be  given  to  the  expression 
"at  once":  First,  because  to  do  so  would 
render  the  law  void  for  uncertainty;  and, 
second,  because  from  the  context  in  which  it 
is  used,  it  evidently  would  defeat  the  inten- 
tion of  the  Legislature.  We  are  persuaded 
that  the  Legislature  intended  that  the  ex- 
pression "at  once"  should  be  practically  lit- 
erally construed. 

Sections  704,  705,  and  706  of  the  Penal 
Code  have  to  do  with  the  same  subject-mat- 
ter, to  wit,  the  payment  of  wages  by  an  em- 
ployer to  an  employe.  "  Section  704  provides 
for  a  semimonthly  pay  day,  or,  more  accu- 
rately, that  pay  days  shall  not  be  more  than 
16  days  apart,  to  'be  designated  and  posted 
by  the  employer,  except  that  "wages  for  not 
more  than  five  days'  labor  due  any  employe 
remaining  in  the  service  thereof  may  be 
withheld.  In  the  case,  however,  of  employes 
who  quit  the  service  or  are  discharged  there- 
from, the  wages  are  required  to  be  paid  "at 
once" ;  there  is  to  be  no  delay,  no  postpone- 
ment. It  win  be  noticed  that  the  statute  re- 
quires the  employer  to  pay  the  wages  of  an 
employe  "at  once"  in  two  instances: 

£^rst,  when  he  discharges  the  employe; 
that  is,  when  an  employer,  by  his  act,  severs 
the  relationship.  In  such  case  he  knows 
what  he  is  doing  and  when  he  is  going  to 
do  It.  Whatever  be  the  occasion  of  dis- 
charge, whether  a  lack  of  work  or  the  fault 
of  the  employe,  what  Is  due  him  at  the  time 
should  be  of  right  paid.  Usually  it  is  an 
Insignificant  sum  to  the  employer,  but  vital- 
ly needed  by  the  employe.  It  is  not  unrea- 
sonable, therefore,  to  require  that  an  em- 
ployer should  at  the  time  of  the  discharge  be 
required  to  pay  whatever  wages  are  due  an 
employe.  So  construed,  it  Is  definite  and  cer- 
tain, and  In  accord  with  the  letter  and  spirit 
of  the  statute,  and  establishes  a  uniform 
standard  of  conduct  that  may  be  easily  and 
conveniently  observed  by  the  employer. 

Second,  the  statute  requires  an  employer, 
when  an  employe  quits  the  service,  to  pay 
him  "at  once."  Here  the  acting  party  Is  the 
employe,  and  It  Is  argued  that  he  may  quit 
at  such  a  time  and  place  as  to  make  It  Im- 
possible for  the  employer  to  have  notice 
of  his  quitting,  so  as  to  conform  with  the  re- 
quirements of  the  law.  We  think,  when  used 
in  connection  with  the  word  "discharge,"  as 
explained  al>oye,  the  word  "quits"  connotes 
notice  to  the  employer  by  the  employe  at  the 
usual  place  of  payment  and  during  the  busi- 
ness hours  of  the  day.  It  does  not  mean  that 
the  payment  shall  be  Instanter,  but  It  does 
mean  that  the  time  of  payment  shall  re- 
late to  and  be  connected  with  the  notice  and 
demand,  and  with  as  little  delay  as  may  be 
occasioned  by  active  and  continuous  effort 
In  good  faith  upon  the  part  of  the  employer 
to  ascertain  and  pay  the  wages.  An  arbi- 
trary refusal  to  pay  after  notice  and  demand 
would  constitute  the  offense.    Intentional  de- 
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lays  to  stated  '^ay  days"  are  Impliedly,  If 
not  In  direct  terms,  forbidden.  "Pay  days" 
are  for  those  who  have  not  been  discharged 
or  quit 

In  Arkansas  Stave  Go.  v.  State,  snpra, 
the  court  had  under  consideration  the  fol- 
lowing act: 

"Section  1.  All  corporations  doing  business  in 
this  state  who  shall  employ  any  ralesmen,  me- 
chanics, laborers  or  other  servants  for  the 
transaction  of  their  business  shall  pay  the  wages 
of  such  employes  semimonthly. 

"Sec.  2.  Any  corporation  that  shall  through 
its  president,  or  otherwise,  violate  section  1  of 
this  act,  shall  -be  deemed  gnilty  of  a  tnisdemean- 
or,  and  on  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  $50  nor  more  than  $600 
for  each  offense." 

The  Stave  Company  was  Indicted  for  fall- 
ing and  refusing  to  pay  the  wages  of  an  em- 
ploye semimonthly,  as  required  by  the  stat- 
ute. It  defended  by  challenging  the  con- 
stitutionality of  the  law.  The  court  held  the 
law  to  be  a  valid  exercise  of  the  police  power, 
and,  in  passing  upon  the  elements  of  the 
crime  defined,  said: 

"The  act  provides  that  the  corporation  should 
pay  its  employes  semimonthly  their  wages,  and 
a  reasonable  constmction  of  such  provision 
would  require  that  the  corporation  should  have 
the  opportunity  to  make  such  payment.  If  the 
employe  did  not  desire,  and  did  refuse  to  ac- 
cept, the  payment,  then  it  would  be  requiring  an 
unreasonable  thing  to  be  done  to  make  the  corpo- 
ration pay  in  such  event;  and  so,  too,  if  it 
should  be  required  to  pay  in  every  event." 

Literally  or  strictly  construed,  under  the 
Arkansas  statute,  the  offense  is  defined  as  a 
failure  to  pay  the  employ^  his  wages  semi- 
monthly. TThe  statute  does  not,  In  terms,  re- 
quire the  employe  to  demand  of  the  employer 
to  pay,  or  require  a  state  of  facts  showing 
the  futility  of  demand,  yet  without  it  no  of- 
fense is  made  out,  for  it  is  possible  that 
the  employe  may  refuse  payment,  or  cannot 
be  found,  or  is  incapacitated.  A  demand  and 
refusal  to  pay  are  essential  elements  of  the 
crime.  So,  under  our  law,  notice  to  the 
employer  by  the  employe  that  he  has  quit,  a 
demand  for  the  payment  of  his  wages,  and 
a  refusal  to  pay  are  essential  elements  to  the 
offense  defined.  There  cannot  be  a  failure 
or  refusal  to  pay  until  notice  Is  given  by 
the  employe  to  the  employer  that  he  has  quit 
and  a  demand  made  for  his  wages. 

[I]  The  admitted  facts  of  this  case  are 
that  one  T.  P.  Caughlin,  an  employe  of  the 
appellant,  quit  work  on  the  23d  day  of  Sep- 
tember, 1915,  at  which  time  he  notified  the 
appellant  that  be  had  quit.  The  wages  due 
him  at  that  time  was  the  sum  of  $22.07,  the 
payment  of  which  was  then  demanded.  The 
appellant  failed  and  refused  to  pay  the  wag- 
es, and  did  not  pay  them  until  on  or  about 
October  5th,  appellant's  regular  pay  day.  No 
excuse  for  falling  to  pay  the  wages  due 
Caughlin  was  offered,  other  than  that  the 
law  was  Invalid. 

We  think  clearly  the  prosecution  made  out 
a  case  under  the  law,  and  that  the  judg- 


ment of  conviction  should  be  aflSrmed;    and 
It  Is  accordingly  ordered. 

FRANKLIN,  0.  J„  and  CUNNINGHAM,  J^ 
concur. 

as  Arlx.   151> 

INSPIRATION  CONSOL.   COPPER  CO.   t. 
MENDEZ.     (No.  1508.) 

(Supreme   Court   of   Arizona.     July   2,   1917.) 

1.  Appeal  and  £>itROB  <8=s>387(3)— Fitiwo  Ap- 
peal Bond— Time. 

Under  Civ.  Code  1913,  tJ  1233,  1235,  1236. 
and  1237,  as  to  perfection  of  appeal,  since  the 
appeal  is  perfected  by  giving  the  notice  thereof, 
the  appeal  bond  may  be  filed  before  the  notice  is 
given  so  long  as  both  the  bond  and  the  notice  are 
filed  within  six  months  of  the  date  of  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  20»4,  2066,  2067.] 

2.  Appeal  and  Ebbob  «=>392  —  Filino  Ap- 
peal Bond— Time. 

Under  Civ.  Code  1913,  {  1253,  a  party  hav- 
ing the  right  to  object  to  an  appeal  bond  for  in- 
sufficiency waives  any  detect  by  failure  to  give 
the  required  notice;  and  the  time  when  the 
bond  was  filed  becomes  material  only  as  fixing 
the  time  when  objection  may  be  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2089-2094.] 

3.  Appeal  and  Ebrob  ®=»459  —  Filing  Ap- 
peal Bond — Time. 

A  bond  in  the  nature  of  a  supersedeas  bond 
filed  before  notice  of  appeal  is  given  does  not 
stay  the  judgment  until  the  notice  of  appeal  is 
given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2218-2221.] 

4.  CoNSTTrtrriONAL  Law  ^=35— Injubieb  to 
Sebvant— Liability— Statutes— Construc- 
tion. 

Const,  art  18,  {  7,  providing  that  the  Legis- 
lature shall  enact  an  employer's  liability  law 
making  the  employer  liable  for  injury  to  em- 
ployes without  the  employes'  negligence,  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  34%.] 

6.  CONSTITUTIONAI.  LAW  «=336— DIVISION   OP 

POWEBS. 
There  is  no  means  by  which  the  Legislature 
may   be   coerced   into  obeying  a  constitutional 
mandate  requiring  the  enactment  of  a  certain 
statute. 

[Ed.  Note.— For  other  cases,  see  (Constitutional 
Law,  Cent  Dig.  g  35.] 

6.  Masteb  and  Sebvant  ®=987,  347 — Injuries 
TO  Sebvant  —  Workmen's  Compensation 
Acts— Constbuction. 
In  view  of  Civ.  Code  1913,  |  3147,  provid- 
ing that  employment  in  all  underground  mines, 
undergroimd  workings,  open  cot  workings,  open 
pit  workings,  in  or  about  and  in_  connection  with, 
the  operation  of  smelters,  reduction  works,  stamp 
mills,  concentrating  mills,  chlorination  processes, 
cyanide  processes,  cement  works,  rollmg  mills, 
rod  mills  and  at  coke  ovens  and  blast  furnaces, 
is  hereby  declared  to  be  injurious  to  health  and 
dangerous  to  life  and  limb,  laws  enacted  which 
reasonnbly  regulate  the  employments  enumerated 
are  within  the  police  powers  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  138.] 
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7.  Master  and  Servant  «=»213{1)— Injtjmbs 
TO  Servant— Assumption  or  Risk. 
In  view  of  Civ.  Code  1913,  §  3147,  the  em- 

pIoy£  can  assume  only  such  risks  and  dangers 

as  are  not  inherent  in  the  occupation. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  |  569.] 

a  CoNBTiTtrnoNAi-    Law    «=»238(2),    301    — 
Wobkmen's  Compensation  Act  —  EquAi. 
Pbotection  or  the  LAwa 
Civ.  Code  1913,  tit.  14,  c.  6,  creating  a  lia- 
bility upon  the  employer  for  all  injuries  to  em- 
ployes without  the  fault  of  sncb  employes  and 
regardless  of  the  master's  fanlt,  does  not  violate 
Const  U.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {{  689,  690,  706-708,  848-850, 
857.] 

9.  Master  and  Servant  <e=»204(l),  228(1)  — 
Workmen's  Compensation  Act  —  Assump- 
tion OF  Risk. 

If  the  master  in  accordance  with  Civ.  Code 
1913,  §  3157,  warns  the  employes  of  the  dan- 

Sers  of  their   employment,    the   employer   may 
efend  on  the  grounds  of  assamption  of  risk  and 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  544,  670.] 

10.  Master   and    Servant   «s»87,   250%    ~- 

WORKMEN'B    COMFENaATION    AOT  —  LIMITA- 
TION  OF  LlABIIJTY. 

In  view  of  Const,  art  18,  |  6,  providing  that 
the  amount  recovered  shall  not  be  subject  to  any 
statutory  limitation,  and  article  2,  §  31,  pro- 
viding that  no  law  shall  be  enacted  limiting  the 
amount  of  damages  to  be  recovered  for  causing 
the  death  or  injury  of  any  person.  Civ.  Code 
1913,  tit  14,  c.  6,  making  the  employer  liable 
for  all  injuries  to  employes  without  the  fault 
of  employes  and  regardless  of  the  employer's 
fkult,  is  not  invalid  for  failure  to  limit  the 
amount  which  may  be  recovered. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  13a] 

11.  Wxtnesers  «=9211(1)—Privileob— Physi- 
cians. 

Where  an  injured  servant  has  not  referred 
in  his  testimony  or  pleadings  to  the  statements 
of  his  physician,  such  physician,  though  em- 
ployed by  the  master,  can  testify  neither  to  the 
servant's  communication  to  him,  nor  bis  opinion 
arising  from  an  examination  of  the  servant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  768,  773.] 

Boss,  J.,  dissenting. 

Appeal  from  Superior  Court,  6Ua  County; 
G.  W.  Shute,  Judge. 

Action  by  Ceferino  Mendez  against  the 
Inspiration  Consolidated  Copper  Company. 
From  Judgment  for  plalntlflf,  and  order  deny- 
ing new  trial,  defendant  appeals.    AflBrmed. 

The  appellee  commenced  this  action  to 
recover  damages  for  alleged  Injuries  received 
by  bim  on  June  28,  1914,  while  occupied  In 
the  performance  of  bis  underground  duties 
in  tbe  course  of  bis  employment  by  the  appel- 
lant In  appellant's  mines.  Tbe  injury  suf- 
fered .was  Inflicted  at  tbe  time  be  opened  a 
ralve  to  admit  compressed  fresh  air  into  a 
compartment  of  tbe  mine  to  tbe  end  that  the 
working  be  cleared  of  foul  air,  permitting 
the  worlimen  there  to  proceed  with  tbelr 
mining.  When  tbe  said  valve  was  opened 
by  Ibe  appellee,  the  air  escaping  therefrom 


under  heavy  pressure  struck  appellee's  face 
and  cast  dirt  or  other  substances  into  bla 
eyes,  causing  injuries  thereto.  Negligence  is 
not  asserted  as  a  cause  of  the  injuries,  but 
plaintifl  alleges  that  said  accident  was  due 
to  a  condition  or  conditions  of  plaintiff's 
said  occupation  while  an  employe  in  the 
service  of  the  defendant;  that  said  employ- 
ment was  a  hazardous  occupation ;  that  said 
Injury  was  not  caused  in  whole  or  in  part  by 
the  negligence  of  the  plaintiff ;  and  that  this 
action  is  brought  under  tbe  Employers'  Lia- 
bility Law.  Chapter  6,  tit  14,  Revised  SUt- 
utes  of  Arizona,  Civil  Code  1913. 

Tbe  defendant  in  defense  to  t^e  action  as- 
serts that  chapter  6,  tit  14,  of  tbe  Civil 
Code  of  Arizona  of  1913,  upon  which  tbe  ac- 
tion is  based,  is  void  for  tbe  reason  that  the 
same  attempts  to  create  a  liability  without 
fault,  and  therefore  would  deprive  this  de- 
fendant as  an  employer  of  its  property  with- 
out due  process  of  law,  and  would  deny  the 
equal  protection  of  tbe  laws,  in  violation  of 
section  4  of  artide  8  of  tbe  state  Constitu- 
tion, and  of  section  1  of  tbe  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States;  and  for  these  reasons  the  complaint 
falls  to  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  further  defenses  of  negligence  by  the 
plaintiff  as  tbe  sole  cause  of  tbe  injury, 
the  contributory  negligence  of  tbe  plaintiff 
in  that  be  failed  to  timely  and  properly 
treat  tbe  injuries  inflicted  upon  bis  eyes, 
which  delay  enbanced  tbe  damages  thereto, 
tbe  assumption  of  the  risk  by  plaintiff,  -  the 
defendant  asserting  that  the  injury  resulted 
from  an  obvious  and  ordinary  risk  of  the 
occupation,  and,  the  defendant  alleging  that 
tbe  plaintlfTs  remedy  and  defendant's  liabili- 
ty, if  any,  are  fixed  by  chapter  7  of  title  14 
of  tbe  Compensation  Law,  and  not  fixed  by 
chapter  6  of  title  14,  upon  which  tbe  action 
is  based.  The  court  disallowed  all  of  de- 
fendant's objections  to  proceeding  under  the 
Employers'  Liability  Law  (chapter  6,  tit 
14),  based  on  constitutional  grounds,  and  a 
trial  of  the  cause  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $5,500,  less  tbe  amount, 
$262.47,  concededly  paid  to  plaintiff  by  tbe 
defendant  The  court  deducted  said  $262.47, 
the  said  amount  paid  to  plaintiff  from  the 
said  amount  found  as  damages,  without  ob- 
jection, and  rendered  Judgment  for  plaintiff 
for  tbe  sum  of  $5,237.53  and  costs.  From 
such  Judgment  and  from  an  order  refusing 
a  new  trial,  defendant  appeals. 

Edward  W.  Rice,  of  Globe,  for  appellant 
A.  C.  McKillop,  of  Globe,  and  Geo.  F.  Senner, 
of  Miami,  for  appellee. 

CUNNINGHAM,  J.  (after  stating  tbe  facts 
as  above).  The  appellee  moves  tbe  dismissal 
of  this  appeal  upon  the  grounds  that  the  ap- 
pellant failed  to  take  an  appeal  before  flUng 
an  appeal  bond. 
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nie  Jadgment  In  tbls  case  wu  ordered  en- 
tered on  the  29tli  day  of  March,  1015.  The 
motion  for  a  new  trial  was  denied  April  12, 
1915.  The  appeal  bond  inclndlng  a  provision 
for  sapersedlng  the  execution  of  the  Judg- 
ment was  filed  on  August  30,  191S.  On  Sep- 
tember 27,  1915,  the  appellant  gave  its  notice 
of  appeal  from  the  said  order  refusing  a  new 
trial  and  from  said  Judgment  The  appellee 
contends  that  because  the  bond  was  filed  be- 
fore the  notice  of  appeal  was  given,  that  at 
the  time  the  bond  was  filed  no  appeal  had 
been  taken,  and  that  the  bond  was  therefore 
prematurely  filed,  and  such  filing  of  the 
bond  does  not  serve  any  purpose  of  appeal. 

[11  An  appeal  may  be  taken  from  a  final 
judgment  of  the  superior  court  in  a  civil 
action,  at  any  time  within  six  months  after 
the  rendition  of  the  Judgment  Paragraph 
1233,  Civil  Code  of  Arizona  1913.  The  appeal 
is  taken  by  giving  a  notice  of  appeal,  either 
in  open  court  or  in  writing  substantially  in 
the  form  prescribed  by  paragraph  1235,  Civil 
Code  1913,  and  the  appeal  Is  perfected  when 
the  notice  of  appeal  has  been  given  and  the 
appeal  bond,  or  affidavit  in  lieu  thereof,  has 
been  filed  within  the  time  in  which  the  ap- 
peal may  be  taken,  that  is,  within  six  months 
after  the  rendition  of  the  final  Judgment 
Paragraph  1236.  Civil  Code  1913.  The  appeal 
Is  perfe -ted  on  the  date  when  both  the  notice 
of  appeal  lias  been  given  and  the  appeal  bond, 
or  affidavit  In  lieu  thereof,  has  been  filed,  or 
the  date  upon  which  the  notice  of  appeal  is 
given  In  cases  in  which  no  appeal  bond  is 
required.     Paragraph  1237,  Civil  Code  1913. 

The  performance  of  both  of  these  acts 
within  six  months  after  the  rendition  of  the 
Judgment  serves  to  effect  a  removal  of  the 
cause  from  the  superior  courts  to  the  Su- 
preme Court  The  matter  of  the  removal  of 
the  cause  from  the  lower  to  the  higher  court 
for  review  is  the  important  purpose  of  the 
appeal.  The  order  in  which  these  necessary 
acts  are  to  be  performed  so  that  the  cause 
is  efTectually  removed  from  the  lower  court 
to  the  higher,  and  by  which  the  lower  court 
is  divested  of  Jurisdiction  over  the  cause, 
and  the  appellate  court  acquires  Jurisdiction 
over  the  cause,  is  not  made  important  by  the 
statute.  The  statute  leaves  the  matter  of 
the  order  of  performing  each  of  these  neces- 
sary acts  of  removal  to  the  pleasure  of  the 
party  desiring  to  appeal,  and  only  limits  the 
time  within  which  he  must  perform  both  acts 
necessary  to  the  accomplishment  of  the  ap- 
peal to  the  period  of  six  months  from  the  date 
of  the  rendition  of  the  judgment  Wores  v. 
Preston,  4  Ariz.  92,  77  Pac.  617,  I  think  cor- 
rectly decided  the  identical  question  here 
presented  24  years  ago,  and  that  decision 
has  remained  the  law  to  this  day. 

The  appellee  contends  that  the  giving  of 
the  notice  is  the  essential  act  of  taking  an 
appeal,  and  that  the  filing  of  a  bond  at  a 
time  prior  to  the  time  of  giving  of  the  notice 
of  appeal  is  not  equivalent  in  law  to  the  filing 
of  such  bond  after  the  appeal  is  taken,  and 


that  the  appeal  must  be  first  taken,  and  there- 
after the  bond  must  be  filed  in  order  to  effect 
an  appeaL  It  is  quite  clear  from  the  stat- 
utes that  the  giving  of  the  notice  of  appeal 
is  an  act  essential  to  taking  an  appeal.  It 
is  also  quite  clear  from  the  statutes  that  the 
furnishing  of  an  appeal  bond,  or  affidavit  la 
lieu  of  such  bond,  as  the  case  may  be.  Is  es- 
sential to  perfecting  an  appeaL  The  pur- 
pose of  the  statute  requiring  an  appeal  bond 
to  be  given  is  to  protect  the  rights  of  the  ap- 
pellee pending  the  appeal.  The  parties  may 
by  written  stipulation  waive  the  giving  of  an 
appeal  bond,  and  such  waiver  of  the  bond 
does  not  affect  the  appeal.  Paragraph  1255. 
ClvU  Code  1913. 

[2]  The  appellee  bad  the  right  to  object  to 
the  appeal  bonjl  on  the  grounds  of  its  insuffi- 
ciency for  the  reasons  of  any  error,  defect, 
or  Insufficiency  at  any  time  within  ten  day;S 
after  the  filing  of  such  bond,  by  giving  noticu 
of  the  errors,  defects,  and  insufficiencies  In 
such  bond  of  which  he  complains,  and,  fail- 
ing to  give  such  notice,  all  errors  and  defects 
or  insufSciendes  in  any  appeal  bond  are 
deemed  waived.  Paragraph  1253,  Civil  Code 
1913.  Hence  the  time  of  filing  the  appeal 
bond  is  important  as  fixing  the  time  within 
which  the  appellee  may  object  to  errors,  de- 
fects, and  insuffldencies  therein. 

Until  the  notice  of  appeal  is  given,  the  ap- 
pellee's rights  in  the  judgment  are  unaffect- 
ed, even  though  an  appeal  bond  has  been  de- 
posited by  the  appellant  with  the  files  in  the 
cause.  If  appellee  has  knowledge  that  such 
bond  has  been  deposited  with  the  papers  of 
the  cause,  he  is  not  required  to  object  to  the 
sufficiency  of  such  bond  until  he  Is  notified  as 
required  t^  law  that  the  adverse  party  has 
taken  an  appeal.  When  the  notice  of  ap- 
peal is  g^ven  and  the  appeal  bond  is  present 
in  the  cause,  the  adverse  party  then  may  ob- 
ject to  the  sufficiency  of  the  appeal  bond 
within  the  time  provided ;  else  he  waives  de- 
fects, and  the  appeal  is  perfected,  and  the 
jurisdiction  over  the  cause  Is  transferred. 
The  presence  of  the  appeal  bond  in  the  tUes 
of  the  court  at  the  time  the  notice  of  the  ap- 
peal is  given  Is  a  sufficient  filing  of  the  ap- 
peal bond  to  require  the  adverse  party,  the 
appellee,  to  examine  it  for  errors,  defects, 
and  insufficiencies,  and  if  any  are  found,  to 
then  raise  objections  thereto.  If  no  objections 
on  the  grounds  of  defects,  errors,  or  insuffi- 
ciencies are  raised  by  the  appellee  within  ten 
days  thereafter,  the  bond  is  deemed  efl^ectlve 
as  an  appeal  bond  to  accomplish  a  removal  of 
the  cause  from  the  lower  to  the  higher  court 
The  obligors  on  the  bond  may  not  be  heard  to 
question  their  Uability,  and  the  appellee  Is 
furnished  the  protection  pending  appeal 
which  the  statutes  are  Intended  to  give  to 
him. 

[3]  The  appellee  contends  that  In  this  case 
the  bond  filed  Is  in  form  a  supersedeas  bond, 
and  If  an  adverse  party  be  permitted  to  file 
such  a  bond,  and  thereby  suspend  the  ex- 
ecutl(Hi  of  a  Judgment  before  the  &tii)ellee 
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bag  Dotfce  of  the  taking  of  an  appeal,  the 
appellee  suffers  a  wrong.  This  is  assuming 
that'  a  supersedeas  bond  filed  before  an  ap- 
peal .is  taken  has  the  effect  of  suspending  a 
judgment  from  the  time  of  the  filing  of  the 
bond.  Such  is  not  the  effect  of  the  depositing 
of  such  bond  in  the  cause.  The  execution  of 
the  Judgment  may  not  be  8UEi)ended  by  giv- 
ing a  supersedeas  bond  until  an  appeal  is 
taken  from  the  Judgment.  Paragraph  1243, 
CItU  Code  1913.  In  this  case,  however,  on 
April  S,  1915,  the  court  ordered  a  stay  of 
execution  for  60  days,  and  on  the  1st  day 
of  June,  1915,  the  court  ordered  the  execu- 
tion farther  stayed  until  the  1st  day  of  Sep- 
tember, 1915.  The  ezecntlon  of  the  Judg- 
ment in  this  cause  was  not  suspended  by  the 
filing  of  the  supersedeas  bond  on  August  30, 
1915,  from  that  date  until  September  27, 
1915,  when  the  notice  of  appeal  was  given, 
but  the  execution  was  stayed  by  the  order  of 
the  court  as  a  fact  until  September  1,  1915. 
Whether  the  Judgment  was  open  to  execu- 
tion from  September  1  to  September  27,  1915, 
is  a  matter  not  presented  nor  urged  on  this 
record.  Certainly  the  fact  that  a  bond  In 
form  was  deposited  with  the  papers  In  the 
cause  purported  to  suspend  the  executi<m  of 
the  Judgment  did  not  have  that  effect  until 
the  aptieal  was  taken.  The  mere  fact  that 
the  appeal  bond  was  deposited  with  the 
papers  in  the  cause  at  a  time  after  the  mo- 
tion for  a  new  trial  has  been  denied,  and 
prior  to  the  time  of  giving  notice  of  appeal, 
is  no  grounds  for  dismissing  the  appeal; 
the  bond  and  notice  having  been  placed  In  the 
lower  court  within  the  time  required  for  tak- 
ing an  appeal  certainly  perfected  the  appeaL 
The  motion  is  therefore  denied. 

The  principal  question .  presented  In  this 
record  and  contested  on  this  appeal  is  wheth- 
er the  Employers'  Ldablllty  Law  (chapter  6, 
tit.  14,  Civil  Code  of  Arizona  of  1913)  is  con- 
Btitutlonally  valid.  The  appellant  first  chal- 
lenged the  validity  of  the  statute  by  a  general 
demurrer,  which  was  overruled.  It  objected 
to  the  introduction  of  any  testimony  upon  the 
same  grounds.  At  the  close  of  the  evidence 
It  requested  a  directed  verdict  in  its  favor, 
and  in  Its  motion  for  a  new  trial  the  same 
grounds  were  urged.  The  appellant  states  In 
Its  opening  argument  that: 

"The  first  three  assignments  of  error  involve 
the  single  overshadowing  question  of  the  in- 
validity of  the  liability  law,  and  will  he  con- 
sidered together." 

The  appellant  contends,  and  I  think  bis 
contention  is  correct,  that  the  liability  stat- 
ute must  be  construed  as  one  creating  a  lia- 
bility for  accidents  resulting  in  injuries  to 
the  workmen  engaged  in  hazardous  occupa- 
tions due  to  the  risks  and  hazards  inherent 
la  such  occupations,  without  regard  to  the 
negligence  of  the  employer,  as  such  negli- 
gence Is  understood  In  the  common  law  of 
liability ;  In  other  words,  such  statute  creates 
a  liability  for  accident  arising  from  the  risks 
and  hazards  inherent  in  the  occupation  with- 


out regard  to  the  aegligeoce  or  fault  of  the 
employer.  The  cause  was  tried  upon  that 
theory,  and  the  Judgment  must  stand  or  fall 
according  to  the  validity  or  Invalidity  of  the 
said  statute.  The  appellant  makes  the  broad 
statement  that  "a  statute  creating  such  a 
liability  cannot  stand."  At  the  threshold  of 
the  discussion  we  encounter  the  inquiry  of 
the  power  of  the  Legislature  to-enact  liabili- 
ty laws  which  in  effect  modify  the  common 
law  of  liability  based  upon  negligence  or 
fault;  liability  because  of  a  fUlore  on  th« 
part  of  the  employer  to  perform  a  duty  ow- 
ing to  the  employe. 

Chapter  6  of  title  14  was  enacted  as  a  re- 
sponse to  the  mandate  contained  in  section 
7  of  article  18  of  the  state  Conatltution,  read- 
ing as  follows: 

"To  protect  the  safety,  of  employes  in  all 
hazardous  occupations,  in  mining,  smelting, 
manufacturing,  railroad  or  street  railway  trans- 
portation, or  any  other  industry  the  Legislature 
sliall  enact  an  employers'  liability  law,  by  the 
terms  of  which  any  employer,  whether  individ- 
ual, association,  or  corporation  shall  be  liable 
for  the  death  or  injury,  caused  by  any  acci- 
dent due  to  a  condition  or  conditions  of  such 
occupation,  of  any  employ^  in  the  service  of 
such  employer  in  such  hazardous  occupation, 
in  all  cases  in  which  snch  death  or  injury  of 
such  employ^  shall  not  have  been  caused  by  the 
negligence  of  the  employ^  killed  or  injured." 

[4]  TbiB  provision  is  clearly  one  mandatory 
upon  the  legislative  branch  of  the  state 
government  as  to  all  the  requirements  set 
forth  in  that  provision  for  afilrmative  ac- 
tion by  the  Legislature.  The  framers  of  the 
Constitution,  and  the  people  adopting  the 
Constitution,  by  this  section  clearly  set  forth 
and  made  known  to  the  legislative  depart- 
ment, the  legislative  branch  of  the  state 
government,  that  the  public  policy  of  this 
state  and  of  the  people  of  the  state  is  that 
employers  of  labor  in  harzardous  occupations 
of  all  kinds  of  such  industries  shall  be  liable 
in  damages  to  fluch  employe  as  shall  be  in- 
jured when  the  injury  is  caused  by  any  ac- 
cident due  to  a  condition  or  conditions  of 
such  occupations  without  regard  to  negligence 
of  the  employer  as  the  cause.  The  only  lim- 
itation or  restriction  thrown  about  the 
Legislature's  duty  in  this  respect  Is  that  in 
the  enactment  of  employers'  Uubility  laws  or 
other  laws  of  such  nature,  no  employer  shall 
be  made  liable  for  the'  death  or  Injury  of 
any  employe,  when  such  death  or  injury 
shall  have  been  caused  by  the  negligence  of 
the  employe  killed  or  injured. 

[S]  The  form  of  our  state  government  fur- 
nishes no  means  by  which  the  Legislature 
may  be  coerced  into  obeying  such  mandate 
so  made  its  duty.  The  courts  have  no  such 
power.  This  is  certainly  true.  Adams  t. 
Howe,  14  Mass.  840,  7  Am.  Dec.  210,  220; 
Holbrook  v.  Holbrook,  1  Pick.  (Mns.s.)  248; 
In  re  Opinions  of  Justices,  68  Me.  582 ;  School 
Board  V.  PaXten  et  al.,  62  Mo.  444 ;  Ex  parte 
Alabama,  52  Ala.  231,  23  Am.  Uep.  507,  573 ; 
Sawyer  ▼.  Oilmore,  109  Me.  169,  83  Atl.  673 ; 
In  re  State  Census,  6  a  D.  640,  62  N.  W.  120. 
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From  these  anthorities  and  others  that  may 
be  dted,  and  from  the  very  nature  of  the 
matter,  the  legislative  power  of  the  state  la 
not  controlled  nor  oontrollabler  by  simple 
mandatory  directions  given  by  means  of  con- 
stitutional provisions  v^hich  direct  action, 
but  do  not  restrict  action  on  the  part  of  the 
Legislature.  When  the  Legislature  is  not 
constitutlonaJly  restricted,  it  may  act  or  not 
as  the  occasion  may  seem  proper,  and  In 
acting  may  pass  any  law  the  Legislature 
deems  for  the  welfare  of  the  state,  unless 
prohibited  by  some  positive  cmiBtitutlonal 
provision,  and  all  such  laws 'not  so  prohibit- 
ed are  valid. 

The  provisions  of  the  Constitution  are  all 
deemed  mandatory,  but  that  does  not  mean 
that  the  Judicial  branch  of  the  state  govern- 
ment has  been  confided  with  the  power  to 
enforce  all  mandatory  provisions  contained 
in  the  Constitution  directed  to  the  legislative 
and  executive  branches  of  the  state  govern- 
ment of  co-ordinate  powers  with  the  judicial 
branch.  These  matters  are  elementary  and 
evident  So  the  coiistitotional  mandate,  su- 
pra, in  no  manner  controls  the  Legislature  in 
the  adoption  by  it  of  any  provision  of  the 
Employers'  Liability  Law,  unless  it  attempts 
to  place  liability  upon  an  employer  for  the 
death  or  injury  of  an  employe  killed  or  in- 
jured by  such  employe's  own  negligence.  Ap- 
pellant contends  that  the  statute  in  question 
is  In  conflict  with  section  1  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution 
prohibiting  laws  which  deprive  any  person  of 
property  without  due  process  of  law,  and  that 
deny  persons  the  equal  protection  of  the  laws, 
for  the  reason  chapter  6,  tit.  14,  declares 
that  an  employer  is  liable  for  personal  in- 
juries suffered  by  an  employe  In  the  absence 
of  any  fault  on  the  employer's  part  in  caus- 
ing such  injury. 

[6]  In  paragraph  3147  of  chapter  4  of  title 
14,  Civil  Code  of  Arizona  of  1913,  It  is  de- 
clared in  no  uncertain  language  that: 

"Employment  in  all  underground  mines,  under- 
ground workings,  open  cut  workings,  open  pit 
workings,  in  or  about,  and  in  connection  with, 
the  operation  of  smelters,  reduction  works, 
stamp  mills,  concentrating  mills,  chlorination 
processes,  cyanide  processes,  cement  works,  roll- 
ing mills,  rod  mills  and  at  coke  ovens  and 
blast  furnaces,  is  hereby  declared  to  be  injurious 
to  health  and  dangerous  to  life  and  limb." 

Henoe  laws  enacted  which  reasonably  re- 
gulate such  employments  are  regulations 
within  the  police  powers  of  the  state.  Again, 
paragraph  3156  of  chapter  6,  tit  14,  Civil 
Code  of  Arizona  of  1913,  places  certain  enu- 
merated occupations  within  the  police  powers 
of  regulation  by  the  state,  thus: 

"3156.  The  occupations  hereby  declared  and 
determined  to  be  hazardous  within  the  meaning 
of  this  chapter  are  as  follows :    •    •    • 

"(2)  All  work  when  making,  using  or  neces- 
sitating dangerous  proximity  to  gunpowder, 
blasting  powder,  dynamite,  compressed  air,  or 
any  other  explosive.     •     •     • 

"(8)  All  work  in  or  about  quarries,  open  pits, 
open  cuts,  mines,  ore  reduction  works  and  smelt- 
era." 


Paragraph  3155,  Id.,  contains  the  following 
declaration  of  public  policy,  to  wit: 

"By  reason  of  the  nature  and  conditions  of, 
and  the  means  used  and  provided  for  doing  the 
work  in,  said  occupations,  such  service  is  es- 
pecially dangerous  and  hazardous  to  the  work- 
men therein,  because  of  risks  and  hazards  which 
are  inherent  in  such  occupations  and  which  are 
unavoidable  by  the  workmen  therein." 

Paragraph  3157,  Id.,  provides  that: 
"Every  employer,  whether  individual,  firm,  as- 
sociation, company  or  corporation,  employing 
workmen  in  such  occupation,  of  itself  or  through 
an  agent,  shall  by  rules,  regulations  or  instruct 
tions,  inform  all  employes  in  such  occupations 
as  to  the  duties  and  restrictions  of  their  em- 
ployment, to  the  end  of  protecting  the  safety 
of  employes  in  such  employment" 

Thereby  the  statute  declares  the  occupa- 
tions enumerated  as  Inherently  hazardous 
and  dangerous  to  workmen  engaged  therein, 
and  declares  that  which  is  evident  to  every 
observant  person  that  the  risks  and  hazards 
incident  to  such  occupations  are  unavoid- 
able by  the  workmen  engagred  therein.  Such 
occupations  designated  as  hazardous  and 
dangerous,  and  Inherently  unsafe,  are  deem- 
ed for  that  reason  injurious  to  the  health 
and  dangerous  to  life  and  limb  of  the  work- 
men engaged  therein,  and  clearly  fall  within 
the  police  powers  of  the  state  for  regulation 
and  control.  To  the  end  that  the  workmen  iii 
said  occupations  may  be  protected  in  health, 
life,  and  limb  the  law  casts  upon  the  em- 
ployer the  specific  duty  to  promulgate  rules, 
regulations,  and  Instructions  by  which  all 
employes  in  sudi  occupations  are  Informed 
as  to  their  duties  and  restrictions  of  their 
employment  The  safety  of  the  employe  en- 
gaged in  the  hazardous  occupations  Is  the 
dominant  idea  running  through  the  statute. 
Paragraph  3158,  6ivU  Code,  sets  forth  the 
conditions,  whldi,  occurring,  fix  the  employ- 
er's liability  for  personal  injuries  suffered 
by  employes,  to  wit: 

"When  in  the  course  of  work  in  any  of  the 
employments  or  occupations  enumerated  in  the 
preceding  section  (paragraph  3156),  personal  in- 
jury or  death  by  any  accident  arising  out  of 
and  in  the  course  of  such  labor,  service  and 
employment,  and  due  to  a  condition  or  condi- 
tions of  such  occupation  or  employment,  is 
caused  to  or  suffered  by  anjr  workman  engaged 
therein,  in  all  cases  in  which  such  injury  or 
death  of  such  employ^  shall  not  have  been 
caused  by  the  negligence  of  the  employ^  killed 
or  injured,  then  the  employer  of  such  employ^ 
shall  be  liable  in  damages  to  the  employ^  in- 
jured, or,  in  case  death  ensues,  to  the  personal 
representative.    •    •    • " 

The  conditions  occurring  which  create  lia- 
bility to  respond  In  damages  are:  That  the 
person  Injured  must  be  in  the  service  of  the 
proprietor  carrying  on  the  hazardous  Indus- 
try; that  the  Industry  to  be  dangerous  and 
hazardous  must  be  one  which  fairly  comes 
within  one  or  more  of  the  Industries  enu- 
merated in  paragraph  3156;  that  at  the  time 
the  Injury  was  suffered,  the  employe  injured 
must  l>e  engaged  in  the  performance  of  some 
duty  of  hls'  employment;  that  the  accident 
causing  the  injury  suffered  arose  from  Q\s 
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dangerons  and  hazardous  nature  of  theserr- 
loe  required  In  the  Industry  as  tmdh  is  or- 
dinarily carried  on,  and  In  carrying  on  such 
service  necessary  risks  and  dangers  Inherent 
therein  are  present  as  a  menace  to  the  work- 
man without  knowledge  of  which  and  with- 
out Incnrrlng  the  danger  of  injury  there- 
from he  cannot  perform  such  required  serv- 
ice. In  other  words,  this  statute  creates  a 
liability  of  the  master  to  damages  suffered 
from  any  accident  befalling  his  servant  while 
engaged  In  the  performance  of  duties  in  dan- 
gerous occupations  without  requiring  the  neg- 
ligence of  the  master  to  be  shown  as  an  ele- 
ment of  the  right  to  recover;  ^d  it  like- 
wise takes  away  from  the  master  bis  com- 
mon-law right  of  defense  of  assumption  of 
«rdlnary  risk  by  the  servant,  and  leaves  to 
the  master  the  right  to  defend  upon  the 
grounds  that  the  servant  assumed  the  or- 
dinary risks  other  than  risks  inherent  In  the 
<>cc(Q)atlon. 

[7]  The  statute  clearly  does  not  require  as 
a  condltl(m  of  liability  that  the  accident 
causing  the  Injary  proximately  resulted  from 
the  master's  negligence,  and  it  as  clearly  does 
exclude  as  a  matter  of  defense  the  assump- 
tion of  all  ordinary  and  extraordinary  risks 
inherent  in  the  occupation.  Such  risks  and 
-dangers  as  are  Inherent  in  the  occupation  are 
-declared  to  be  unavoidable  risks  and  dan- 
gers, and  therefore  it  necessarily  follows  that 
the  employe  in  ottering  upon  bis  duties  does' 
not  assume  such  ordinary  Inherent  risks, 
although  known  to  him.  Sudi  risks  as  he 
may  assume  must  be  risks  and  dangers  other 
than  risks  and  dangers  inherent  In  the  occu- 
Itatlon.  As  was  said  by  Justice  Pitney  in 
New  York  C.  R.  Co.  v.  White,  243  U.  S.  188. 
87  Sup.  Ct  247,  81  L.  Ed.  667: 

"The  scheme  of  the  act  Is  so  wide  a  de- 
parture from  commcoi-law  standards  respecting 
the  responsibility  of  employer  to  employe  that 
-doubts  naturally  have  been  raised  respecting  its 
constitutional  validity.  The  adverse  conaidera- 
tiona  urged  or  suggested  in  this  case  and  in 
kindred  cases  submitted  at  the  same  time  are: 
(a)  That  tbe  employer's  property  is  taken  with- 
out due  process  of  law,  because  he  is  subjected 
to  a  lialnUty  for  compensation  without  regard 
to  any  neglect  or  default  on  his  part  or  on  the 
part  of  any  other  person  for  whom  he  is  re- 
sponsible, and  in  spite  of  the  fact  that  the  in- 
jury may  be  solely  attributable  to  the  fault  of 
the  employ^.  *  *  *  In  support  of  the  legis- 
lation, it  is  said  that  the  whole  common-hw 
doctrine  of  employer's  liability  for  negligence, 
with  its  defenses  of  contributory  negligence,  fel- 
low servant's  negligence,  and  assumption  of 
risk,  is  based  u^on  fictions,  and  is  inapplicable 
to  modem  conditions  of  employment;  that  in 
the  highly  organized  and  bazardoas  industries 
of  the  present  day  tbe  causes  of  accident  are 
often  so  obscure  and  complex  that  in  a  material 
proportion  of  cases  it  is  impossible  by  any 
method  correctly  to  ascertain  the  facts  neces- 
sary to  form  an  accurate  judgment,  and  in  a 
still  larger  proportion  tbe  expense  and  delay 
required  for  such  ascertainment  amount  in  ef- 
fect to  a  defeat  of  justice;  that,  under  the 
present  sy«tem,  the  injured  workman  is  left 
to  bear  the  greater  part  of  Industrial  accident 
loss,  which,  because  of  his  limited  income,  he  is 
unablA  to  sustain,  so  that  he  and   those  de- 


pendent upon  him  are  overcome  by  poverty  and 
frequently  become  a  burden  upon  public  or  pri- 
vate charity.    •    ♦    •" 

The  statute  under  consideration  in  tbo 
White  Case  is  a  compensation  statute  of  the 
state  of  New  York.  The  constitutional  ques- 
tion Involved  in  that  case,  as  shown  by  the 
foregoing  statement  of  the  matter,  Is  the 
identical  question  raised  In  this  case,  viz.  the 
power  of  the  state  to  create  a  liability 
against  the  employer  for  accidental  injuries 
to  employes  which  occur  without  fault  of 
the  employer.  In  discussing  this  question 
the  court  said,  after  stating  the  opposing  con- 
tentions: 

"In  considering  the  constitutional  question, 
it  is  necessary  to  view  the  matter  from  the 
standpoint  of  the  employ^  as  well  as  from  that 
of  the  employer.  For,  while  plaintiff  in  error 
is  an  employer,  and  cannot  succeed  without 
showing  that  its  rights  as  such  are  infringed 
(Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  « 
531,  544.  34  Sup.  Ct  358,  58  L.  Ed.  713,  719 ; 
Jeffrey  Mfg.  Co.  v.  Blagg.  235  U.  S.  571,  576, 
36  Sup.  Ct  167,  59  I*  Ed.  305,  388,  7  N.  C 
O.  A.  570),  yet,  as  pointed  out  by  the  Court  of 
Appeals  in  the  Jensen  Case,  215  N.  .Y.  626 
[109  N.  E.  600,  L.  B.  A.  IdlOA,  403.  Ann. 
Cas.  19166,  276],  the  exemption  from  further 
liability  is  an  essential  part  of  the  scheme,  so 
that  the  statute,  if  invalid  as  against  the  em- 
ploji,  ia  invalid  as  against  the  employer.  The 
close  relation  of  the  rules  governing  responsibil- 
ity as  between  employer  and  employ^  to  the 
fundamental  rights  of-  liberty  and  property  is, 
of  course,  recognized.  But  those  rules,  aa 
guides  of  conduct,  are  not  beyond  alteration  by 
legislation  in  the  public  interest.  No  person 
has  a  vested  interest  in  any  rule  of  law,  en- 
titling him  to  insist  that  it  shall  remain  un- 
changed for  his  benefit.  Munn  v.  Illinois,  94 
D.  S.  113,  134,  24  L.  Ed.  77,  87 ;  Hurtado  v. 
California,  110  U.  S.  516,  632.  4  Sup.  Ct.  Ill, 
292,  28  L.  Ed.  232,  237;  Martin  v.  Pittsburg 
&  L.  E.  R.  Co.,  203  U.  S.  284,  294,  27  Sup. 
Ct.  100,  51  L.  Ed.  184,  191,  8  Ann.  Cas.  87; 
Second  Employers'  Liability  Cases  (Mondou  v. 
New  York.  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
50,  32  Sup.  Ct  169,  66  L.  Ed.  327,  346,  38 
li.  R.  A.  (N.  S.)  44,  1  N.  C.  C.  A.  875;  Chi- 
cago &  A  R.  Co.  V.  Tranbarger,  238  U.  S.  67, 
76,  33  Sup.  Ct  678,  59  L.  Ed.  1204,  1210. 
Tbe  conunon  law  bases  the  employer's  liability 
for  injuries  to  the  employ^  upon  Uie  ground  of 
negligence;  but  negligence  is  merely  the  dis- 
regard of  some  duty  imposed  by  law,  and  the 
nature  and  extent  of  the  duty  may  be  modified 
by  legislation,  with  corresponding  change  in  the 
teat  of  negligence.  Indeed,  liabiUty  may  be  im- 
posed for  the  consequences  of  a  failure  to  com- 
f)ly  with  a  statutory  duty,  irrespective  of  neg- 
igence  in  the  ordinary  sense;  safety  appliance 
acts  being  a  familiar  instance.  St  Ix>uis,  I. 
M.  &  S.  R.  Ca  V.  Taylor,  210  U.  S.  281,  295, 
28  Sup.  Ct  616,  52  L.  Ed.  1061,  1068,  21  Am. 
Neg.  Rep.  464;  Texas  &  P.  R.  Co.  v.  Rigsby, 
241  U.  S.  33,  39,  43,  36  Sup.  Ct  482,  60  L. 
Ed.  874,  877,  878." 

The  court  then  discusses  the  liability  of 
the  employer  according  to  the  maxim  re- 
spondeat superior,  the  employer's  Immunity 
from  liabiUty  under  the  common-law  doctrine 
of  fellow  servant,  the  general  doctrine  of  as- 
sumption of  risk,  and  the  doctrine  of  con- 
tributory negligence,  and  says: 

"But  it  is  not  necessary  to  extend  the  dis- 
cussion. This  court  repeatedly  has  upheld  the 
authority  of  the  states  to  establish  by  legisla- 
tion  departures   from   the   fellow-servant   rule 
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and  other  comm(m-law  rules  affecting  tlie  em- 
ployer's iiability  for  personal  injuries  to  the 
employ^.  Missouri  P.  R.  Go.  v.  Mackey,  127 
U.  S.  205.  208.  8  Sup.  Ct.  1161,  32  L  Ed. 
107,  108;  Minneapolis  &  St  L.  E.  Co.  v. 
Herrick,  127  U.  S.  210,  8  Sup.  Ot.  1176,  32 
L.  Ed.  109 ;  Minnesota  Iron  Co.  v.  Kline,  199 
U.  S.  593.  598,  26  Sup.  Ct  159,  60  L.  Ed. 
322,  325.  Id  Am.  Neg.  Rep.  625;  Tullis  t. 
Lake  Erie  &  W.  R.  Co..  175  U.  S.  348,  20 
Sup.  Ct  136,  44  L.  Ed.  192;  Ix>nisville  *  N. 
B.  Co.  V.  Melton,  218  U.  S.  36,  53,  30  Sup. 
Ct  676,  54  Ix  Ed.  921.  928,  47  L.  R.  A.  (N. 
S.)  84;  Chicago,  I.  ft  L.  R.  Co.  v.  Hackett, 
228  U.  S.  559,  33  Sup.  Ct  581,  57  L.  Ed.  966; 
Wilmington  Star  Min.  Co.  v.  Fulton,  205  U. 
S.  60,  73.  27  Sup.  Ct.  412,  51  L.  Ed.  708.  715; 
Missouri  P.  R.  Co.  v.  Castle,  224  U.  S.  541, 
644,  32  Sup.  Ct  606,  56  U  Ed.  875,  878.  A 
corresponding  power  on  the  part  of  Congress, 
when  legialatint;  within  its  appropriate  sphere, 
was  sustained  in  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1.  32  Sup.  Ct.  Ift9,  56  L.  Ed. 
327.  38  L.  R.  A.  (N.  8.)  44,  1  N.  C.  C.  A.  875. 
And  see  £3  Paso  &  N.  E.  R.  Co.  v.  Gutierrez, 
215  U.  S.  87,  97,  30  Sup.  Ct  21,  54  L.  Ed. 
106,  111;  Baltimore  *  O.  B.  Co.  t.  Interstate 
Commerce  Commission,  221  U.  S.  612,  619,  31 
Sup.  Ct.  621.  55  L.  Ed.  878,  883.  It  is  true 
that  in  the  case  of  the  statutes  thus  sustained 
there  were  reasons  rendering  the  particular  de- 
partures appropriate.  Nor  u  it  necessary,  for 
the  purposes  of  the  present  case,  to  say  that 
a  state  might  without  violence  to  the  consti- 
tutional guaranty  of  'due  process  of  law,'  sud- 
denly set  aside  all  common-law  rules  respecting 
liability  as  between  employer  and  employe, 
without  providing  a  reasonably  just  substitute. 
'  •  •  It  pernapa  may  be  doubted  whether 
the  state  could  abolish  all  rights  of  action,  on 
the  one  hand,  or  all  defenses,  on  the  other, 
without  setting  up  something  adequate  in  their 
stead.  No  such  question  is  here  presented,  and 
we  intimate  no  opinion  upon  it" 

Discussing  the  particular  features  of  tbe 
case  at  some  length,  the  court  then  says: 

"Much  emphasis  '  is  laid  upon  the  criticism 
that  the  act  creates  liability  without  fault 
This  is  sufficiently  answered  by  what  has  been 
said,  but  we  may  add  that  liability  without 
fault  is  not  a  novelty  in  the  law.  The  com- 
mon-law liability  of  the  carrier,  of  the  inn- 
keeper, or  him  who  employed  fire  or  other  dan- 
gerous agency  or  harbored  a  mischievous  ani- 
mal, was  not  dependent  altogether  upon  ques- 
tions of  fault  or  negligence.  Statutes  imposing 
liability  without  fault  have  been  sustained.  St. 
Louis  A  S.  F.  R.  Co.  v.  Mathews,  165  U.  S. 
1,  22.  17  Sup.  Ct  243,  41  L.  Ed.  611,  619; 
Chicago,  R.  I.  &  P.  B.  Co.  v.  Zemecke.  183 
U.  S.  582.  686.  22  Sup.  Ct  229,  46  L.  Ed.  339, 
340.  We  have  referred  to  the  maxim,  respon- 
deat superior.  In  a  well-known  English  case. 
Hall  V.  Smith,  2  Bing.  156,  160,  130  Eng.  Re- 
print, 265,  9  J.  B.  Moore,  326,  2  L.  J.  O.  P. 
113,  this  maxim  was  said  hj  Best,  Cb,  J.,  to 
be  'bottomed  on  this  principle,  that  he  who 
expects  to  derive  advantage  from  an  act  which 
is  done  by  another  for  him  must  answer  for 
any  injury  which  a  third  person  may  sustain 
from  it'  •  •  •  In  excluding  the  question  of 
fault  as  a  cause  of  the  injury,  the  act  in  effect 
disregards  the  proximate  cause  and  looks  to 
one  more  remote — the  primary  cause,  as  it  may 
be  deemed — and  that  is,  the  employment  itself. 
For  this,  both  parties  are  responsible,  since  they 
voluntarily  engage  in  it  as  condventurers,  with 
I>ersonal  injury  to  the  employ^  as  a  probable 
and  foreseen  result.  •  •  •  In  our  opinion, 
laws  regulating  the  responsibility  of  employers 
for  the  injury  or  death  of  employes,  arising  out 
of  the  employment,  bear  so  close  a  relation  to 
the  protection  of  the  lives  and  safety  of  those 
concerned  that  they  properly  may  be  regarded 


as  coming  within  the  category  of  police  regrula- 
tions.  Sherlock  v.  Ailing,  93  U.  S.  99,  103, 
23  L.  Ed.  819.  820;  Missouri,  P.  R.  Co.  v. 
CasUe.  224  U.  S.  541,  545.  82  Sup.  Ct  606, 
66  L.  Ed.  875.  879." 

[t]  ThuB,  from  the  court  of  ultimate  au- 
thority over  questions  affecting  constitutional 
guaranties  and  rights,  we  find  answers  to  all 
of  the  arguments  advanced  by  the  appellant 
why  chapter  6  of  title  14  ie  in  conflict  with 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.  I  am  of  the  opin- 
ion that  the  statute  is  free  from  the  objt>e- 
tions  urged  by  appellant  on  the  authority 
of  such  case.  - 

[I]  It  Is  undoubtedly  true  that  our  statute 
which  limits  the  common-law  rule  of  assump- 
tion of  ordinary  risks,  to  risks  other  than  rlsivs 
and  hazards  which  are  Inherent  in  such  oc- 
cupations and  which  are  unavoidable  by  the 
workman  thereby  contracts  tlie  scope  of  the 
employer's  defense  in  such  cases;  but  the 
defense  of  assumption  of  risks  other  than 
ordinary  risks  and  hazards  and  risks  and 
hazards  which  are  not  inherent  in  such  oc- 
cupations still  remains  open  to  him  as  before, 
and  may  be  pleaded  In  defense  as  before,  only 
the  question  must  be  determined  by  the  Jury 
as  a  fact  and  not  by  the  court  as  a  question 
of  law.  Hence,  If  the  employer  "shall  by 
rales,  regulations  or  instructions  Inform  all 
employ^  in  such  occupations  as  to  the  duties 
and  restrictions  of  their  employment,  to  the 
end  of  protecting  the  safety  of  employ^  in 
such  employment,"  as  required  by  para{n:-aph 
3157,  and  during  the  course  of  such  employ- 
ment any  employ^  so  Informed  does  an  act 
beyond  his  duty  or  in  violation  of  the  re- 
strictions of  his  employment  dangerous  In 
character,  and  suffers  injury  from  an  accident 
occurring,  the  employer  may  defend  upon 
the  grounds  of  both  assumption  of  risk  by 
the  employe,  and  If  the  accident  resulted 
from  negligence  the  employer  may  Interpose 
the  defense  of  contributory  negligence  as  the 
case  may  be.  In  either  event  the  defense 
must  be  specially  set  forth  and  tried  as  an  Is- 
sue of  fact.  While  the  statute  restricts  the 
employer's  rights  of  defense,  it  does  not  abol- 
ish such  rights. 

[10]  The  appellant  questions  the  validity  of 
the  statute  because  the  amount  recoverable  is 
not  limited  thereby.  Section  6  of  article  18, 
state  Constitution,  provides  that: 

"The  amount  recovered  shall  not  be  subject 
to  any  statutory  limitation." 

And  section  31,  art  2,  state  Constitution, 
provides  that: 

"No  law  shall  be  enacted  in  this  state  limit- 
ing the  amount  of  damages  to  be  recovered  for 
causing  the  death  or  injury  of  any  person." 

A  statute  which  would  attempt  to  forcibly 
limit  the  amount  recoverable  for  personal 
injuries  8uffere<l  would  be  In  direct  conflict 
with  these  plain,  simple  provisions  of  the 
state  Constitution.  Statutes  which  provide 
a  limited  amount  in  satisfaction  of  damages 
and  leave  to  the  parties  interested  the  right 
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to  elect  to  abide  by  Its  provisions  are  con- 
trolled by  other  principles  of  law  and  Jus- 
tice, and  should  not  be  confused  with  stat- 
utes Imperative  In  their  terms.  The  appel- 
lant contends  as  a  further  ground  for  rever- 
sal tbat  the  court  erred  in  rejecting  the  evi- 
dence of  Dr.  Bacon  as  to  the  condition  of 
appellee's  eyes,  as  the  doctor  found  such  ccm- 
dltlon  to  be  from  a  personal  examination  of 
appellee  a  short  time  after  the  accident. 
With  regard  to  the  rejection  of  this  testi- 
mony the  record  discloses  that  witness.  Dr. 
Bacon,  was  the  superintendent  In  charge  of 
appellant's  hospital  department  when  plain- 
tiff was  injured,  and  that  plaintiff  was  treat- 
ed for  the  Injuries  to  his  eyes  under  the  ea- 
pervislon  of  Dr.  Bacon,  -and  to  some  extent 
plaintiff  was  treated  personally  by  Dr.  Ba- 
con. Dr.  Bacon  testified  fully  and  extensive- 
ly as  an  expert  in  the  matters  of  infections 
of  wounds  to  the  eyes  and  cause  of  such  in- 
fections.   He  testified: 

"I  saw  Mendez  on  the  Ist  day  of  Jnly  and 
inspected  and  saw  his  eyes.  From  my  examina- 
tion  made  of  Mendez  at  that  time  I  know  what 
the  condition  of  his  eyes  was.  •  •  •  Q. 
Now,  doctor,  from  your  examination  made  at 
that  time,  state  what  the  condition  of  bis  eyes 
was." 

The  plaintiff  objected  upon  the  ground 
tbat: 

"*  •  •  This  is  a  privileged  communica- 
tion, and  is  also  a  privileged,  you  might  say, 
examination ;  that  the  doctor  is  disqualified  to 
testify  as  to  what  he  discovered  by  the  exami- 
nation for  the  reason  that  the  man  was  at  that 
time  under  his  professional  care,  and  that  the 
plaintiff  has  not  consented  to  the  testimony." 

The  court  sustained  the  objection.  The  ob- 
jection was  based  upon  subdivision  5  of  para- 
graph 1677,  reading  as  follows: 

"The  following  persons  cannot  be  witnesses 
in  a  civil  action :  •  •  •  (6)  A  physician 
or  surgeon  cannot  be  examined,  without  the 
consent  of  bis  patient,  as  to  any  communica- 
tion made  by  his  patient  with  reference  to  any 
physical  or  supposed  physical  disease  or  any 
knowledge  obtained  by  personal  examination  of 
such  patient:  Provided,  tbat  if  a  person  offer 
himself  as  a  witness  and  voluntarily  testify 
with  reference  to  such  communications,  tbat  is 
to  be  deemed  a  consent  to  the  examination  of 
each  physician  or  attorney." 

[11]  The  Supreme  Court  of  the  United 
States  bad  before  It  the  interpretation  and 
application  of  this  statute  In  A.  &  N.  M.  R. 
Ck).  V.  Clark,  235  U.  S.  669,  35  Sup.  Ct  210, 
59  L.  Ed.  415,  L.  R.  A.  1915C,  834,  and  placed 
a  constmction  on  the  statute  drawing  a  dis- 
tinction between  knowledge  gained  by  the 
physician  through  verbal  communications 
made  to  him  by  the  patient,  and  knowledge 
gained  through  a  personal  examination  of  the 
patient.  The  patient  may  be  deemed  to  have 
given  consent  to  the  doctor's  testifying  with 
regard  to  knowledge  gained  through  verbal 
communications  made  by  the  patient  when 
the  patient  has  referred  to  such  communica- 
tions in  his  pleadings  or  in  testimony,  but 
Bucb  reference  does  not  open  the  door  to  the 
physician' to  also  testify  as  to  his  knowledge 


gained  by  a  personal  examination  of  the 
patient,  and  such  is  the  testimony  called  for 
by  the  question.  The  construction  placed 
on  the  statute  by  the  court  in  the  Clark  Case, 
and  the  application  there  made,  are  so  evi- 
dently correct  that  I  fully  concur  in  both  po- 
sitions there  taken,  and  adopt  them  as  en- 
tirely applicable  here  within  the  correct  xm- 
derstanding  of  the  said  statute. 

The  objection  that  the  verdict  is  not  sus- 
tained by  the  evidence  does  not  point  out 
wherein  the  failure  of  the  evidence  occurs. 
The  claim  is  made  that  the  verdict  is  ex- 
cessive because  it  rests  on  the  plalntifTs  evi- 
dence, the.  testimony  of  the  doctor  having 
been  excluded.  In  answer  to  such  objection 
all  the  law  requires  the  record  to  show  is 
substantial  evidence  in  support  of  the  ver-  ' 
diet.  This  Is  shown  by  the  record.  The 
matter  of  the  weight  of  evidence  Is  left  with 
the  Jury  solely,  and  the  Jury's  determina- 
tion of  that  matter  will  not  be  disturbed  on 
appeal. 

I  find  no  reversible  error  In  the  record. 
Consequently,  I  am  of  the  opinion  the  Judg- 
ment must  be  affirmed. 

FRANKLIN,  a  J.,  concurs. 

ROSS,  J.,  dissents.    See  166  Pao.  118.3. 


(19  Ariz.  123) 
SPARKS  et  al.  v.  DOUGLAS  &  SPARKS 
REALTY  CO.     (No.  1536.) 
(Supreme  Court  of  Arizona.     June  23,  1917.) 

1.  CoNSTmrrtoNAi,    Law    <3=97(K3)— Powkbs 
OF  Leqislatcre  and  or  Courts. 

The  enactment  of  limitation  statutes  as  re- 
garding suits  to  quiet  title,  and  the  wisdom  of 
such  statutes,  are  within  the  power  of  the  Legis- 
lature, and  neither  is  open  to  question. 

[Bd.  Note. — For  other  cases,  see  Constituti<m- 
al  Iaw,  Cent.  Dig.  {  131.] 

2.  Advebse  Possession  ^sis— Requisites. 

To  complete  title  by  limitations  under  Rev. 
St.  1913,  par.  700,  the  claimant  must  have  a 
recorded  deed,  must  claim  ownership,  and  must 
have  paid  taxes  for  at  least  five  consecutive 
years  next  preceding  the  institution  of  the  suit. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, C^t  Dig.  H  65k  67-76.] 

3.  Adverse   Possession   9=971(2)— Colob   ov 
Title— Void  Deed. 

One  who  claimed  under  a  deed  from  several 
persons  signed  by  all  of  them,  and  acknowledged 
by  all  but  one,  and  purporting  to  have  been  ac- 
knowledged by  ber,  by  her  husband  as  agent, 
and  who  completed  the  other  requisites  of  title, 
had  a  complete  title  under  Civ.  Code  1913,  par. 
700;  the  deed,  even  if  void  as  to  the  one  party, 
being  sufficient  to  constitute  color  of  title, 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  417-421,  424-426,  428.] 

4.  Adverse  Possession  4s>84— Good  Faith. 

Under  Civ.  Code  1913,  par.  700,  as  to  lim- 
itations of  actions  to  quiet  title,  good  faitb  is 
not  an  element  of  color  of  title. 

(Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  48&-600.] 

Appeal  from  Superior  Court  Cochise  Coun- 
ty;  Alfred  C.  Lockwood,  Judge. 
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Suit  by  the  Douglas  ft  Sparks  Realty  Com- 
pany, a  corporation,  against  Aurella  B. 
Sparks  and  another.  From  a  Judgment  for 
complainants,  defendants  apt>eaL    AfSrmed. 

O.  Gibson,  of  Tombstone,  for  appellants. 
J.  F.  Ross,  of  Tombstone,  and  Boyle  &  Pick- 
ett, of  Douglas,  for  appellee. 

FRANKLIN,  C.  J.  Aurella  B.  Sparks,  one 
of  the  appellants,  bas  a  money  Judgment 
against  John  Milton  Sparks.  To  satisfy  this 
Judgment  an  execution  was  Issued  and  a  levy 
made  upon  certain  city  lots,  to  wit:  Lots  3, 
4,  and  5  In  block  83  In  the  city  of  Douglas. 
In  the  usual  course  a  sale  under  the  levy 
would  have  taken  place,  but  the  Douglas  and 
Sparks  Realty  Company,  a  corporation,  the 
appellee,  sought  to  enjoin  a  sale  of  the  prop- 
erty, and  as  a  basis  for  Injunctive  relief  as- 
serted title  to  the  property  by  adverse  pos- 
session. The  relief  asked  was  granted,  and 
this  appeal  is  taken  from  the  Judgment  In 
favor  of  appellee  and  against  the  appellants, 
Aurella  B.  Sparks  and  Harry  C.  Wheeler, 
the  latter  being  the  sheriff  of  Cochise  county. 

By  the  laws  which  govern  this  case  the  ap- 
pellee has  a  title  against  all  the  world,  pro- 
vided that  the  constituent  elements  which 
constitute  the  title  given  by  the  statute  are 
established  as  present  and  concurring.  The 
title  which  appellee  asserts  Is  grounded  ui)- 
on  the  provisions,  respectively,  of  paragraphs 
700  and  702,  Revised  Statutes  1913,  which 
have  been  translated  from  Revised  Statutes 
1001,  appearing  In  the  latter  as  pfiragraphs 
2940  and  2942,  except  that  Where  in  para- 
graph 2940,  R.  S.  1901,  the  word  "village"  is 
used  the  word  "town"  appears  in  paragraph 
700,  B.  S.  1013.  It  is  provided  in  paragraph 
700  that: 

"Every  suit  instituted  to  recover  any  lot  or 
lots  situate  in  a  city  or  town  against  a  person 
having  a  recorded  deed  therefor,  who  claims  the 
ownership  thereof  and  who  has  paid  the  taxes 
thereon,  shall  be  instituted  within  five  years 
next  after  the  cause  of  action  accrued  and  not 
afterwards:  Provided,  that  the  one  against 
whom  the  suit  is  instituted,  by  himself  or  his 
grantors,  shall  have  such  recorded  deed  or  deeds 
on  record,  shall  have  claimed  the  ownership 
thereof  and  shall  have  paid  the  taxes  thereon 
for  at  least  five  consecutive  years  next  preced- 
ing the  institution  of  such  suit." 

And  In  paragraph  702  that: 

"Whenever  in  any  case  the  action  of  a  person 
for  the  recovery  of  real  property  is  barred  by 
any  of  the  provisions  of  this  title  the  person 
who  pleads  and  is  entitled  to  the  bar  shall  be 
held  to  have  full  title  precluding  all  claims." 

[1]  The  purpose  of  the  law  is  quite  obvi- 
ous. Such  enactments  are  Invented  for  the 
purpose  of  quieting  the  title  to  city  lots  and 
of  putting  an  end  to  litigation,  and  neither 
the  power  of  the  Legislature  to  do  so,  nor  the 
wisdom  of  so  doing,  Is  open  to  question. 

"While  it  is  true  that  in  one  state  at  least 
there  are  special  statutes  under  which  posses- 
sion for  the  statutory  period  bars  the  remedy 
merely,  in  America  the  doctrine  is  almost  uni- 
versal that  possession  for  the  statutory  period 
not  only  bars  the  remedy  of  the  holder  of  the 


paper  title,  but  extingnlshefl  hia  title  and  vests 
title  in  fee  in  the  adverse  occupant.  The  title 
acquired  by  adverse  possession  is  a  title  in  fee 
simple,  and  la  as  perfect  a  title  as  one  by  deed 
from  the  original  owners  or  by  patent  or  grant 
from  the  government.  When  once  axiqnired  it 
continues  until  conveyed  by  the  possessor  or 
until  lost  by  another  adverse  possesgioD."  Cyc. 
vol.  1,  p.  1135. 

In  1  R.  O.  L.  600,  It  Is  said: 

"On  the  expiration  of  the  limitation  period" 
with  all  the  constituent  elements  establiabed, 
"he  [the  disseisor}  has  an  indefeasible  title 
which  can  only  be  divested  by  his  conveyance 
of  the  land  to  another,  or  by  a  subsequent  dis- 
seisin for  the  statutory  limitation  period." 

When  one  acquired  such  a  title  or  ri^t 
It  majr  be  used  either  as  a  weapon  or  as  a 
shield  Just  as  his  necessities  may  demand,  or, 
aa  expressed  In  the  case  of  Work  v.  United 
Globe  Mines,  12  Ariz.  339,  100  Pac.  813, 
"adverse  possession  for  the  statutory  period 
confers  title  which  may  be  asserted  ^ther 
in  law  or  in  equity  and  In  any  form  of  ac- 
tion," for  where  once  the  law  had  declared  a 
title  perfect.  It  must  Icdude  everything  nec- 
essary to  produce  that  effect  It  will  be 
perceived  from  the  statutes  quoted  that  the 
remedy  is  not  only  barred,  but  In  express 
terms  the  person  who  pleads  and  is  oitltled 
to  the  bar  shall  be  held  to  have  full  title 
precluding  all  claims.  The  Legislature  of 
this  state  having  provided  for  the  complete 
Investment  of  an  absolute  and  unconditional 
title  under  these  statutes.  It  remains  only 
for  this  court  to  determine  If  the  claim  of 
appellee  comes  within  or  may  be  rested  under 
the  law. 

[2]  The  three  elements  that  must  be  pres- 
ent and  concurring  are  these:  the  claimant 
shall  have  a  recorded  deed  to  the  city  lots, 
shall  have  claimed  the  ownership  of  the  lots, 
and  shall  have  paid  the  taxes  thereon  for 
at  least  five  consecutive  years  next  preced- 
ing the  institution  of  a  suit.  The  appellee 
proved  its  claim  of  ownership  of  Oie  lots 
by  showing  the  open,  notorious,  exdnsive, 
and  hostile  possession  thereof,  with  such  acts 
of  ownership  as  are  usual  and  ordinary  on 
the  part  of  persons  owning  similar  property, 
and  its  payment  of  the  taxes  thereon  for 
the  required  period.  It  is  not  disputed  that 
these  two  elements  are  established  In  the 
case.  But  the  contention  is  that  the  elem^it 
of  a  recorded  deed  Is  lacking  because  it  was 
not  acknowledged  by  one  of  the  grantors  be- 
fore some  officer  authorized  to  take  acknowl- 
edgments and  properly  certified  to  by  him  for 
registration  as  required  by  paragraph  725^ 
Revised  Statutes  of  1901.  In  Lewis  v.  Her- 
rera,  10  Ariz.  74,  85  Pac.  245,  the  rule  was 
laid  down  that  a  deed  signed  by  the  grantor, 
but  not  acknowledged  and  certified  for  re- 
cordation as  provided  by  the  statute,  v?lll 
not  operate  to  effect  a  conveyance  of  real  es- 
tate as  to  third  persons.  It  was  not  there 
held  that  a  deed  so  executed  was  void  as  be- 
tween the  parties,  neither  was  It  held  that 
such  deed  would  be  Insufficient  to  show  color 
of  title  under  the  statutes  of  limitations. 
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[3]  The  appellee  Is  not  dalmlng  here  that 
the  deeds  operated  to  effect  a  conveyance  of 
the  city  lots,  but  that  such  deeds  operated  to 
show  color  of  title  as  one  of  the  elements 
necessary  to  show  its  ownership  of  the  prop- 
erty by  adverse  possession  under  the  statute. 
It  is  claiming  title  in  this  suit  by  virtue  of 
the  statute,  and  not  by  virtne  of  the  deeds 
operating  as  a  conveyance.  It  may  be  ad- 
mitted for  the  purposes  of  this  case  that  a 
deed  signed  by  the  grantor,  but  not  ac- 
knowledged by  him  and  certified  by  the  offi- 
cer taking  the  acknowledgment  for  recorda- 
tion. Is  void  upon  Its  face,  and  will  not  af- 
ford a  basis  as  color  of  title;  the  fftcts 
of  this  case,  however,  •  do  not  call  for  a  de- 
cision on  the  question,  and  we  Intimate  no 
opinion  upon  it.  The  two  deeds  In  question 
were  made  and  recorded  on  or  about  August, 
10&7,  and  have  all  the  elements  of  good  and 
sufficient  deeds.  Grantors  and  a  grantee 
are  named,  a  lawful  consideration  expressed, 
the  pr<^)erty  purporting  to  be  conveyed  Is 
accurately  described,  and  apt  words  of  con- 
veyance are  used.  The  grantors  named  In 
the  body  of  the  deeds  all  signed  and  ac- 
knowledged the  same,  and  the  officer  before 
whom  the  acknowledgments  were  taken  cer- 
tified the  same  for  registration.  The  deeds 
were  placed  on  record.  It  is  recited  In  the 
body  of  the  deeds : 

"That  F.  S.  Douglas  and  J.  M.  Sparks  (Jose- 
phine Douglas,  wife  of  F,  S.  Douglas)  grant, 
sell  and  convey  to  Douglas  &  Sparks  Realty 
Company,  Incorporated.    •    •    • " 

The  deeds  are  signed  by  F.  S.  Douglas, 
Mrs.  Josephine  Douglas,  J.  M.  Sparks,  Mrs. 
A.  B.  Sparks,  by  J.  M.  Sparks,  power  of  at- 
torney. The  deeds  were  not  acknowledged 
by  or  for  Mrs.  A.  B.  Sparks.  It  is  argued 
that  because  the  deeds  were  signed  In  this 
fashion  for  Mrs.  A.  B.  Sparks,  and  were  not 
acknowledged  by  or  for  her,  that  the  deeds 
■were  not  entitled  to  be  rec-orded.  The  conclu- 
sive answer  to  this  is  that  the  deeds  were 
duly  signed  and  acknowledged  and  certified 
to  be  recorded  by  the  grantors  named  in  the 
body  of  the  deed.  Under  the  statute  of 
course  it  is  not  indispensable  that  a  grantor 
be  named  in  the  body  of  the  deed,  but  here 
three  grantors  were  so  named,  and  the  gran- 
tors so  named  did  make  acknowledgment 
which  was  certified  for.  registration.  The 
fact  that  a  person's  name  appears  upon  a 
deed  as  having  been  signed  by  power  of  at- 
torney whether  in  truth  it  was  signed  with 
or  without  authority,  and  though  no  acknowl- 
edgment was  made  by  or  for  snch  person,  this 
Tvonld  not  make  the  deed  void  upon  its  face 
as  to  those  parties  who  did  properly  execute 
it.  At  most  it  would  be  void  and  not  bind- 
ing as  to  the  party  who  did  not  execute  It 
If  one  of  the  parties  alone  had  signed  and 
acknowledged  the  deed,  and  the  certification 
for  registration  made,  and  the  deed  placed 
on  record,  this  would  have  been  sufficient  so 
far  as  the  question  here  presented  is  con- 
cerned.   The  fftct  that  other  parties  either 


failed  to  sign,  or  signed  and  failed  to  ac- 
knowledge It,  would  be  no  cause  to  prevent 
its  registration,  though  such  an  omission 
might  deny  the  effect  of  a  conveyance  as  to 
the  parties  who  failed  In  this  respect.  It 
might  be.  that  the  deed  Is  void  upon  its  face 
as  to  Mrs.  A.  B.  Sparks,  but  that  fact  would 
not  make  it  void  as  to  other  parties.  The 
defect  in  this  thinking  that  appellant  may 
not  prevail  because  the  deed  may  be  void 
upon  its  face  as  to  Mrs.  A.  B.  Sparks  springs 
from  a  failure  to  dlstinquish  between  the 
rights  based  on  a  color  of  title  which  are 
given  to  the  daimant  under  the  statutes, 
and  which  may  be  asserted  against  all  the 
world,  and  title  given  by  a  conveyanice  which 
would  be  governed  by  the  laws  applicable  ti> 
transfers  of  title  by  act  of  parties.  When 
the  statute  speaks  of  a  recorded  deed  as  one 
of  the  elements  of  title  by  adverse  possession, 
it  spedfles  the  kind  or  quality  of  that  color 
of  title  which  is  necessary  to  support  It  It 
means  a  deed  not  void  upon  Its  face,  whldi, 
tested  by  itself,  has  all  the  constituent  parts 
knitted  Into  that  kind  of  an  instrument,  not 
that  It  Is  a  conveyance,  but  that  it  purports 
to  oi)erate  as  a  conveyance.  If  the  deed  ac- 
tually conveyed  a  perfect  tltte  this  would 
be  tiUe  not  color. 

"In  order  that  a  deed  may  give  color  of  title 
it  is  not  necessary  that  the  grantor  should  have 
had  title  either  to  the  whole  or  to  any  part  of 
the  land  conveyed,  unless  there  is  some  statute 
from  which  this  requirement  may  be  inferred. 
A  deed  from  a  mere  volunteer  is  good  color  of 
title.  A  title  founded  on  adverse  possession  un- 
der a  deed  which  purports  to  convey  the  title 
is  wholly  independent  of  prior  conveyances  or 
of  the  grantor's  actual  title."  2  C.  J.  p.  184,  { 
351. 

The  appellee  urges  that  at  the  (Jme  these 
deeds  were  executed  she  and  J.  M.  Sparks 
were  husband  and  wife,  and  that  an  un- 
divided interest  In  the  property  purported  to 
be  conveyed  was  community  property  of 
herself  and  husband,  and  that  the  deeds  were 
tinctured  with  fraud.  To  ascertain  such 
facts  and  to  decide  such  matters  a  resort  to 
extrinsic  facts  and  circumstances  would  be 
necessary.  The  statute  is  unaffected  because 
the  deed  is  inoperative  by  reason  of  extrane- 
ous circumstances.  Work  v.  United  Globe 
Mines,  12  Ariz.  339,  100  Pac.  813. 

[4]  Under  many  statutes  good  faith  Is  an 
element  of  color  of  title,  as  for  instance  in 
paragraph  696,  Revised  Statutes  1913,  where 
the  defects  may  not  extend  to  and  include 
the  want  of  intrinsic  fairness  and  honesty, 
or  where  as  in  Ck>lorado  the  statute  requir- 
ing "color  of  title  in  good  faith,"  or  Georgia, 
providing  the  "possession  must  not  have  orig- 
inated in  fraud,"  or  Illinois,  providing  that 
"good  faith  as  well  as  color  of  title"  is  nec- 
essary, or  in  Louisiana,  requiring  the  claim 
to  be  based  on  "Just  title  and  to  commence 
in  good  faith,"  or  in  Washington,  requiring 
the  claim  to  be  made  under  "color  of  'title 
made  in  good  faith."  See  note  85  to  section 
406,  vol.  2,  C.  J.  p.  200.  But  good  faith  Is 
not  a  prerequisite  under  paragraph  700,  Re- 
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▼Ised  Statutes  1913,  which  la  the  foundation  f 
of  appellee's  claim.  We  da  not  feel  at  liber- 
ty to  insert  In  tbe  operation  of  the  statute 
an  element  whidt  the  law  has  not  itself  In- 
tetx>osed.  An  instrument  which  possesses 
those  characteristics  that  bring  It  within  the 
definition  of  color  of  title  as  fixed  by  the 
law  is  color  of  title  without  regard  to  the 
good  or  bad  faith  of  the  claimant,  or  with- 
out reference  to  the  fact  whether  or  not  he 
knew  of  the  defects.  And,  as  we  have  seen, 
the  definition  of  color  of  title,  as  fixed  by 
paragra(>h  700,  Revised  Statutes  1913,  is  a 
recorded  deed.  The  adjudications  on  this 
question  are  numerous,  and  we  are  fully  con- 
vinced by  the  principles  enunciated  in  those 
decisions  as  well  as  by  the  reasonableness 
and  Justness  of  the  rule,  supporting  as  it 
does  not  only  the  letter  but  the  very  spirit 
and  purpose  of  such  enactments,  in  holding, 
under  the  statute  quoted,  that  good  faith  is 
not  an  element  of  the  claim.  The  cases 
which  take  a  contrary  view,  not  impelled  by 
the  language  of  a  particular  statute,  evidently 
proceed  out  of  a  reluctance  of  those  courts  to 
give  an  effect  to  the  rule  obviously  prescrib- 
ed by  the  statute.  Such  cases  are  negligible. 
It  is  but  the  suggestion  of  appellant  that  a 
court  of  equity  may  with  impunity  override 
the  statute  law.  By  the  clearest  and  most 
fundamental  principles  that  underlie  the  ad- 
ministration of  Justice  this  cannot  be.  The 
final  object  of  equity  is  to  do  right  and  jus- 
tice. Its  principles  win  be  applied  in  the 
construction  of  a  statute  to  the  end  that  It 
may  be  liberally  construed,  so  that  its  ob- 
jects may  be  promoted  and  Justice  effected. 
A  court  of  equity  will  strive  to  get  at  the 
Intention  or  general  design  of  the  Legisla- 
ture^.  eventhough  it  be  against  the  strictness 
of  its  letter;  but  when  the  statute  Is  per- 
fectly clear  and  has  determined  the  matter 
with  all  Its  circumstances,  equity  cannot  in- 
termeddle to  supply  a  supposed  deficiency  of 
those  things  which  are  required.  This  would 
be  a  determination  of  what  the  law  ought  to 
be,  not  what  it  is,  and  such  a  determination 
must  necessarily  depend  upon  views  to  be 
varied  and  fluctuating  according  to  the  per- 
sonal capacity  or  sense  of  right  and  Justice 
possessed  by  the  individual  judge.  Such  is 
a  function  of  the  lawmaking  power,  not  of 
the  courts.  EVjuity  does  not  permit  the  rights 
of  suitors  to  turn  upon  a  compliance  with 
mere  forms,  nor  the  decision  of  their  causes 
to  depend  upon  mere  technicalities,  but  a 
court  of  equity  can  no  more  disregard  a  plain 
.  statutory  provision  than  can  a  court  of  law. 
Equity  has  no  power  to  assail  or  unsettle  a 
perfect  and  independent  legal  right  clearly 
defined  and  established  by  the  statute.  In 
such  a  situation  the  maxim  equltas  sequltur 
legem  is  strictly  applicable.  1  B.  C.  L.  p.  381, 
§  132.  Law  and  equity  must  not  be  made  to 
oppo-oe,  but  each  in  its  turn  and  proper  place 
to  be  subservient  to  the  other.  The  observa 
tions  mode  do  not   intimate  that   any   bad 


faith  Is  present  In  the  record  presented;  they 
are  limited  to  the  conclusion  that  such  mat- 
ters are  irrdevant  to  the  Inquiry  here.  Such 
matters  could  have  been  presented  by  appe> 
lant  in  one  way  or  another  to  interrupt  the 
running  of  the  statute.  Nothing  In  this  behalf 
was  done.  When  the  bar  of  the  statute  is 
complete  a  party  cannot  be  heard  by  proof 
outside  the  deed  to  overthrow  the  statute. 

The  rule  obviously  required  by  the  stat- 
ute here  invoked  does  entirely  away  with 
all  necessity  for  judicial  investigation  into 
the  hidden  motives  of  the  claimant  and  all 
<^il<estions  respecting  his  good  faith,  substitut- 
ing instead  the  rule  that  a  person  has  per- 
fect investiture  of  title  precluding  all  claims, 
when  the  notoriety  of  the  three  elements 
prescribed  by  the  statute  are  established  as 
concurring  for  the  statutory  period  in  sup- 
port of  his  claim,  to  wit:  That  the  claimant 
by  himself  or  his  grantors  shall  have  a  re- 
corded deed  to  the  city  lot  or  lots,  shall  have 
claimed  the  ownership  thereof,  and  shall 
have  paid  the  taxes  thereon  for  a  least  five 
successive  years  next  preceding  the  institu- 
tion of  the  suit  See  1  R.  C.  L.  p.  709,  §  22 ; 
1  Cyc.  1101.  These  required  elements  have 
been  clearly  established  as  concurring  in  sup- 
port of  appellee's  claim.  Appellant  contends 
that  appellee  ought  not  to  be  permitted  to 
prevail  because  it  is  the  alter  ego  of  J.  H. 
Sparks,  but  this  contention  may  be  dismissed 
as  the  mere  assertion  of  appellant  substi- 
tuting Inference  and  argument  for  the  facta 
of  the  case. 

It  Is  now  time  for  decision,  and  it  follows 
from  the  views  expressed  that  the  judgment 
of  the  superior  court  must  In  all  things  be 
affirmed.    It  is  so  ordered. 

CDMNINOHAM  and  ROSS,  JJ.,  concur. 

"*°°°'™  a»  Ariz.  131) 

PORRAS  T.  STATE.    (No.  441.) 
(Supreme  Court  of  Arizona.     June  23,  1917J 

1.  iNToxicATiNO  Liquors  ®=3238(5)— Iixeqax. 
Sale— Questions  fob  Juby. 

Evidence  held  to  present  a  jury  question 
whether  accused  made  illegal  sales  of  intoxi- 
cating liquors. 

J  Ed.  Note.— For  other  cases,  see  Intoxicating 
quors.  Cent.  Dig.  {  329.] 

2.  INTOXICATINO  Liquors  «=>233(2)— iLUcaAi. 
Saies— Evidence— Admissibility. 

In  a  prosecution  for  illegal  sale  Of  intoxi- 
catine  Uquor,  testimony  that  on  tbe  day  follow- 
ing toe  alleged  sale  accused  had  in  bis  posses- 
sion liquor  of  the  same  kind  and  in  similar 
containers,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  295.] 

3.  Cbiminal  Law  «=>1172(6)— Habulebs  EIb- 

BOB. 

In  prosecution  for  illegal  sale  of  intoxicat- 
ing liquors,  an  instruction  by  reading  Const  art 
24,  as  to  receipts  of  liquors,  or  possession  there- 
of, was  so  foreign  to  the  issue  as  not  even  to  be 
prejudicial. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3159.] 
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4.  Cbiminai.    IAw    «E3ll70(3)— Tbiai/— Cube 
OF  Ebkors. 
Eirror'in  Buataining  objection  to  a  question 

£  at  to  a  witneas  ia  cured  by  the  witness'  act 
iter  in  giving  the  same  evidence  souglit  by  the 
qnestion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  3147.] 

Appeal  from  Superior  Court,  Greenlee 
County :  F.  B.  liOlne,  Judge. 

Francisco  Porraa  was  convicted  of  violat- 
ing the  prohibition  law,  and  from  the  Judg- 
ment and  order  overruling  motion  for  new 
trial,  be  appeals.    Affirmed. 

.  Lh  Kearney,  of  Clifton,  for  appellant. 
"Wiley  E.  Jones,  Atty.  Gen.,  and  Geo.  W.  Har- 
ben  and  R.  W.  Kramer,  Asst.  Attys.  Gen., 
for  the  State. 

PER  CURIAM.  The  appellant  was  charg- 
ed with  and  convicted  of  selling  to  one  Manuel 
Gonzales  two  bottles  of  wine  In  violation 
of  the  prohibition  laws  of  the  state.  He  ap- 
peals from  the  Judgment  of  conviction  and 
the  order  overruling  his  motion  for  a  new 
trial,  and  assigns  several  errors.  These  er- 
rors are  that  the  Judgment  is  not  support- 
ed by  the  evidence  nor  by  the  law;  in  the 
admission  and  rejection  of  evidence;  and  In 
misdirecting  the  Jury. 

The  etidence  as  to  the  corpus  delicti  was 
conflicting.  The  prosecuting  witness  tes- 
tified positively  that  he  purchased  the  two 
bottles  of  wine  from  the  appellaiit,  paying 
therefor  the  sum  of  $1.  The  appellant  tes- 
tified with  equal  posltlveness  that  he  did  not 
sell  any  wine  to  the  prosecuting  witness.  In 
BUiqport  of  the  prosecuting  witness'  testimony 
it  is  shown  that  on  the  evening  of  the  al- 
leged sale  he  was  taken  into  the  possession  of 
a  deputy  sheriff,  and  at  the  time  had  in  his 
possession  two  bottles  of  wine.  He  was 
placed  in  Jail  and  told  by  the  sheriff  that 
he  would  be  kept  in  JaU  for  six  months,  un- 
less be  told  from  whom  he  bought  the  wine. 
The  following  day  he  Informed  the  officers 
that  be  bad  bought  it  from  appellant  The 
officers  thereupon  searched  the  appellant's 
premises  and  found  several  barrels  of  wine 
and  bottles  of  wine  like  the  ones  found  on 
the  witness;  also  some  cases  of  whisky. 
Tliree  or  four  witnesses  in  behalf  ot  the  ap- 
pellant testified  that  they  were  present  at 
the  aivellant's  place  of  business  at  the  time 
of  the  alleged  sale,  and  that  they  did  not  see 
the  prosecuting  witness  Manuel  Gonzales  at 
tliat  place,  and  did  not  see  any  sale  of  liq- 
ootB  made  by  appellant  to  the  prosecuting 
witness.  It  was  also  shown  by  the  defense 
tbat  the  prosecuting  witness  stated  that  he 
found  the  wine  In  a  water-closet  This  is  In 
substance  the  testimony  submitted  on  the 
trlaL 

[1]  It  cannot  be  said  that  there  was  not 
substantial  evidence  to  support  the  charge 
made  against  appellant  There  was  conflict, 
but  It  was  the  duty  of  the  Jury  to  reconcile 
these  conflicts  and  to  determine  upon  which 


side  the  truth  lay — they  had  the  witnesses 
before  them,  and  could  better  Judge  of  their 
credibility  'from  their  manner  and  conduct 
than  we  can,  and  their  verdict  on  tluit  quesh 
titm  Is  final. 

[2]  It  is  next  objected  that  the  court  erred 
in  permitting  evidence  showing  that  appel- 
lant on  the  following  day  after  the  alleged 
sale  had  In  his  possession  and  at  his  place 
of  business  'several  barrels  and  bottles  of 
wine  like  that  found  in  the  possession  of  the 
prosecuting  witness,  and  also  that  whisky 
was  found  there.  In  view  of  the  fact  that 
intoxicating  liquors  in  this  state  are  out- 
lawed, and  the  further  fact  that  the  appel- 
lant had  this  quantity  at  his  place  of  busi- 
ness (pool  hall)  and  not  at  his  residence,  we 
think  that  bis  possession  of  it  was  a  circum- 
stance proper  for  the  Jury  to  consider  for 
whatever  It  was  worth.  If  appellant  had 
this  liquor  for  his  own  i)ersonal  use,  as  he 
contends,  and  not  for  sale,  the  question  sug- 
gests Itself  why  he  should  keep  It  at  such 
a  public  place  as  a  pool  hall.  We  think  this 
evidence  tended  to  support  the  prosecuting 
witness,  and  was  properly  admitted. 

[3]  The  most  serious  question  raised  by 
the  appellant  is  upon  an  instruction  given  by 
the  court  The  court  read  to  the  Jury  bodily 
article  24,  being  the  last  amendment  to  the 
Constitution  concerning  prohibition,  which 
makes  It  a  misdemeanor  for  any  person  in 
Arizona  to  receive  or  cause  to  be  received 
from  without  the  state  for  any  purpose  any 
Intoxicating  liquors  of  any  kind;  or  for  any 
person  to  have  in  bis  possession  for  any  pur- 
pose any  intoxicating  liquors  of  any  kind 
which  he  has  introduced  or  caused  to  be  in- 
troduced; or  for  any  person  to  transport  or 
cause  to  be  transported  within  the  state  any 
intoxicating  liquor  of  any  kind,  except  wine 
for  sacramental  purposes  and  grain  alcohol 
for  scientific  uses  and  denatured  alcohol. 
Why  this  instruction  should  have  been  given 
It  is  not  easy  to  see.  It  certainly  has  no 
application  to  the  issue  being  tried.  It  was 
so  foreign  to  the  issue  that  we  cannot  think 
that  the  Jury  considered  it  or  took  it  serious- 
ly, especially  in  view  of  another  Instructicni 
wherein  the  court  told  the  jury: 

"The  question  for  yon  to  determine,  and  the 
only  one  requiring  your  consideration,  is:  Did 
the  defendant  make  the  sale  of  iutoxicating 
liquor,  in  manner  and  form  as  allegrd  in  the 
information,  which  has  l>een  read  to  yon,  and 
has  the  state  proven  that  charge  beyond  a  rea- 
sonable doubt?  If  it  has,  you  should  convict, 
and  if  not  then  acquit  the  defendant." 

[4]  Complaint  Is  also  made  that  the  court 
committed  error  In  sustaining  the  objection 
made  by  the  prosecution  to  an  impeachlnr- 
question  put  to  one  of  the  witnesses;  th- 
objection  being  that  it  was  a  direct  question 
The  foundation  for  the  question  had  alreadj 
been  laid,  and  the  question  was  put  in  the  onl] 
proper  way  It  could  be  propounded  under  the 
rules  of  evidence.  The  court  erred  in  sus- 
taining the  objection,  but  later  the  wltne^> 
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gaye  the  Impeaching  evidence  sought  by  this 
question,  which  bad  the'  effect  of  coring  the 
error. 

Not  finding  any  prejudicial  error  In  the 
record,  the  judgment  of  the  lower  court  is 
affirmed,  and  accordingly  so  ordered. 

(19  Ariz.  134)  ' 

CORBETT  v.  KINGAN  et  al.     ^o.  1528.) 
(Supreme  Court  of  Arizona.     June  23,  1917.) 

1.  WiTNBssES  «s»139(9)— Disqualification— 
Intebest. 

An  executor  and  trustee  authorized  to  hold 
property  for  the  beneficiaries  is,  after  termina- 
tion of  the  executorship,  a  devisee  within  Civ. 
Code  1913,  par.  1678,  providing  that  in  an  ac- 
tion by  or  against  an  executor,  administrator, 
or  guardian,  when  judgment  may  be  had  against 
them  as  such,  neither  party  shall  be  permitted 
to  testify  to  any  transaction  or  statement  of 
the  decedent,  unless  called  by  the  opposite  par- 
ty or  required  to  testify  by  the  court,  which 
provision,  with  its  restrictions  and  limitations 
as  to  qualifications  of  witnesses,  is  extended  to 
all  actions  by  or  against  the  heirs,  devisees,  and 
legatees  or  legal  representatives  of  the  deced- 
ent, when  such  action  arises  out  of  any  trans- 
action with  the  decedent,  and  when  judgment 
may  be  had  against  tliem  as  such. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  590.] 

2.  Witnesses  <S=»139(5)— Disqualification— 
Interest. 

Under  such  statute  persons  prohibited  from 
testifying  as  to  transactions  and  statements  of 
a  deceased  person  when  a  judgment  may  be 
either  for  or  against  the  legal  representative, 
heir,  devisee,  or  legatee  of  the  decedent  are  con- 
fined to  formal  technical  parties  to  the  suit,  and 
the  interest  of  the  witness,  however  immediate 
or  extensive,  is  not  the  disqualifying  factor. 

[Ed.  Note. — E'er  other  cases,  sec  Witnesses, 
Cent.  Dig.  i  686.] 

3.  WiTNEssKs    «=»139<13)— Disqualification 
—Intebest. 

Under  such  statute,  where  a  testamentary 
cestui  set  up  a  contract  with  testator  to  be- 
queath hira  the  property  in  consideration  of 
care  and  support,  and  he  and  bis  wife  assign^] 
their  interest  to  plaintiff  as  trustee,  who  sued 
the  trustee  under  the  will,  the  cestui's  wife  was 
neither  a  formal  nor  necessary  party,  and  was 
not  disqualified  to  testis  as  to  the  making  of 
the  contract. 

[Ed.  Note. — For  other  cases,  gee  Witnesses, 
Cent  Dig.  §  594.] 

4.  Witnesses   <&=3l39  (13)— Disqualification 
-Interest. 

In  such  case,  the  suit  being  by  the  assignee 
and  trustee  against  the  cestui  and  the  testamen- 
tary trustee,  the  assignee  could  call  the  cestui 
as  an  opposite  party  to  testify  to  the  making  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  594.] 

6.  Specific  PsBFonuANCE  <S=3l20 — Evidsnck 

—Existence  of  Contract. 
In  suit  for  specific  performance  of  contract 
to  devise  land  in  consideration  of  support  it 
was  not  error  to  strike  testimony  showing 
performance  on  plaintiff's  part  in  the  absence 
of  evidence  of  the  execution  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Specific  Per^ 
formance.  Cent  Dig.  §§  384-386.] 

6.  Trial   €=>350(1)— Verdict— Equitt   Cask. 

Under  Civ.  Code  1013,  par.  542,  providing 

that  the  court  shall  submit  to  the  jury  all  con- 


troverted qnestiong  of  fact  in  all  actions  where 
equitable  relief  is  sought,  the  court  need  not 
submit  immaterial  questions  of  fact  and  it  la 
not  necessarily  error  to  return  a  general  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  828.] 

7.  Trial   «=>59(2)— Discbeiion   of  Coukt— 

Order  of  Proof. 
In  suit  for  specific  performance  of  a  con- 
tract, the  order  of  proof  of  execution  of  the  coo- 
tract  and  the  acts   of  performance   is  largely 
within  the  discretion  of  the  trial  court 

[EH.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  139,  140.] 

Appeal  from  Superior  Court,  Pima  Coun- 
ty ;   G.  W.  Shute,  Judge. 

Suit  by  H.  S.  Corbett,  trustee,  against  S. 
L.  Eingan,  trustee,  and  another.  Judgment 
for  defendant  trustee,  and  plalntUf  appeals. 
Reversed,  and  new  trial  granted. 

Ben  O.  mil,  of  Tucson,  for  appellant. 
John  H.  Campbell  and  S.  L.  Klngan,  of  Tuc- 
son, for  appellee. 

ROSS,  J.  This  is  the  second  time  the  case 
has  been  before  this  court  The  Issues  in- 
volved, as  made  by  the  pleadings,  are  set  out 
In  16  Ariz.  440,  146  Pac.  922. 

The  case  was  tried  with  a  Jury,  and  a  great 
deal  of  evidence  Introduced.  At  the  close  of 
the  appellant's  case,  on  the  motion  of  appel- 
lee, Klngan,  all  the  testimony  given  on  behalf 
of  appellant  was  stricken,  upon  the  ground 
that  the  evidence  introduced  was  immaterial. 
Thereupon  the  jury  was  instructed  by  the 
court  to  return  a  verdict  in  favor  of  the  ap- 
pellee. Upon  this  verdict  judgment  was  en- 
tered in  favor  of  appellee  Klngan  and  against 
the  appeHlant  This  appeal  is  prosecuted 
from  the  Judgment  and  from  the  order  over- 
ruling motion  for  a  new  trial. 

The  action  is  for  the  spedflc  performance 
of  a  contract  alleged  to  have  been  made  by 
Julia  A.  Knapp  witb  Farrand  O.  Benedict, 
her  nephew,  in  which  said  contract  it  is 
claimed  that  Julia  A.  Knapp  agreed  to  give  to 
Benedict  all  oC  her  property,  both  real  and 
personal,  of  which  she  should  be  possessed  at 
the  time  of  ber  death,  in  consideraticm  that 
the  said  Benedict  would  live  with  her  until 
that  event  should  happen,  and  do  and  per- 
form certain  things  in  the  way  of  caring  for 
her  and  looking  after  and  Improving  ber 
property.  This  contract  is  alleged  to  have 
been  made  in  1892,  and,  in  so  far  as  Bene- 
dict's duties  and  services  were  concerned,  re- 
mained the  cmitract  thereafter.  But  m  July 
14, 1900,  it  is  claimed  the  contract  was  modi- 
fled  so  as  to  make  Kate  Benedict  Thompson 
and  William  B.  Benedict,  sister  and  brother 
of  Farrand  O.  Benedict,  beneficiaries  in  the 
sum  of  $1,600  each ;  that  In  pursuance  and 
in  accordance  with  the  terms  of  said  modi- 
fled  contract  Julia  A.  Knapp  on  said  last 
date  made  and  executed  her  will.  On  June 
6,  1908,  Julia  A.  Knapp  made  and  executed 
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anotber  -will,  in  which  she  expressly  revoked 
all  wills  theretofore  made.  In  this  last- 
mentioned  will  she  devised  all  of  her  pr<^>er- 
ty,  both  real  and  personal,  to  the  appellee, 
Klngon,  in  trust,  with  dli'ections  that  the 
rents,  issues,  and  profits  thereof  be  paid  to 
Fairand  O.  Benedict  during  his  life,  with  the 
remainder  over  to  Kate  Braiedict  Thompson 
and  William  B.  Benedict.  To  this  last  will 
on  March  7,  1910,  was  added  a  codicil,  in 
whic^  the  remainder  was  diverted  from  Kate 
Benedict  Thompson  and  William  B.  Benedict 
to  the  children  of  Farrand  O.  Benedict  in 
case  he  should  remarry  and  leave  children  of 
his  body  surviving  him.  Julia  A.  Knapp.  died 
on  the  26th  day  of  September,  1912. 

The  ctmtract  between  Farrand  O.  Benedict 
and  Miss  Knai^,  and  which  Is  the  basis  of 
this  salt,  was  on  the  2d  day  of  Febru&ry, 
1914,  by  the  said  Benedict  assigned,  convey- 
ed, and  transferred  to  appellant,  Corbett,  as 
trustee  for  Frances  L.  Benedict,  William  B. 
Benedict,  and  Kate  Benedict  Thompson,  with 
the  agreement  and  understanding  that  said 
Oorbett  would  take  whatever  legal  steps  he 
found  necessary  to  recover  the  estate  from 
appellee,  Klngan.  In  said  contract  of  assign- 
ment it  was  provided  that  Frances  L.  Bene- 
dict, who  is  the  vrtfe  of  Farrand  O.  Benedict, 
should  receive  and  be  entitled  to  Farrand  O. 
Benedict's  share  after  the  payment  of  all 
expenses  and. charges. 

[1]  At  the  trial  the  appellant  undertook 
to  prove  the  contract  as  alleged.  To  that  end 
he  offered  as  witnesses  to  the  contract  the 
living  party  thereto,  Farrand  O.  Benedict, 
and  his  wife,  Frances  I*  The  appellee  ob- 
jected to  their  being  permitted  to  testify  on 
the  grounds  that  they  were  disqualified  under 
the  law.  The  ruling  of  the  court  in  refusing 
to  permit  these  two  witnesses  to  testify  or 
to  require  them  to  testify  as  to  the  terms  and 
conditions  of  said  contract  is  assigned  as  er- 
ror. 

Section  1678,  Civil  Code  1913,  provides 
that  In  an  action  by  or  against  an  executor, 
administrator,  or  guardian,  when  Judgment 
may  be  had  against  them  as  such,  neither 
party  shall  be  permitted  to  testify  to  any 
transaction  or  statement  of  the  decedent,  un- 
less colled  by  the  opposite  party  or  required 
to  testify  by  the  court,  and  this  provision, 
with  its  restrictions  and  limitations  as  to 
qualifications  of  witnesses.  Is  extended  to 
all  actions  by  or  against  the  heirs,  devisees, 
and  legatees  or  legal  representatives  of  the 
decedent,  when  such  action  arises  out  of  any 
transaction  with  the  decedent  and  when  judg- 
ment may  be  had  against  them  as  such.  This 
disqualification  of  parties  as  witnesses  is  an 
excei)tion  to  the  general  rule  of  qualification; 
the  g<meral  rule  being  that  every  person,  in- 
cluding the  party,  may  testify  in  any  action 
or  proceeding  and  that  no  i>ersoa  is  incom- 
petent to  testify  because  he  is  a  party  to  the 
suit  or  proceeding  or  interested  in  the  issue. 
Sections  1674-1675,  Civil  Code  1913.  It  will 
be  noted  that  the  disqualiflcatloa  Is  not  ab- 


solute; for  It  may  be  removed  by  the  opposite 
party  calling.  Ids  adversary  as  m  witness,  or 
by  the  court  If,  in  its  discretion,  it  chooses 
to  require  him  to  testify. 

The  suit  is  prosecuted  against  appellee, 
Klngan,  as  trustee.  He  deraigns  his  title  to 
the  property  through  the  will  of  JuUa  A. 
Knapp,  who  devised  it  to  him  In  trust  for  the 
use  and  benefit  of  Farrand  O.  Benedict  dur- 
ing his  life  with  the  remainder  over.  The 
will  under  which  he  claimed  was  duly  pro- 
bated, the  estate  administered  upon  and  dis- 
tributed to  him  as  trustee,  and  his  duties  as 
executor  terminated.  The  suit  Is  not  against 
ai%)eUee,  therefore,  in  his  representative  ca- 
pacity as  executor.  Is  he,  as  a  party  to  the 
suit,  within  any  of  the  terms  "heirs,"  "devi- 
sees," "legatees,"  or  "l^al  representative" 
of  the  decedent?  While  he  is  not  the  devisee 
of  the  beneficial  estate,  be  is  In  fact  and  la 
law  the  devisee  of  the  legal  estate,  and  there- 
fore falls  literally  within  the  class  of  parties 
designated  in  the  statute  restricting  the  op- 
posite party  from  testifying  unless  called  by 
his  opponent  or  required  to  testify  by  the 
court  The  judgment  in  this  case  must  be 
either  for  or  agnlnst  him  as  the  devisee  of 
the  legal  estate  of  Julia  A.  Knapp,  the  de- 
cedent 

[2]  It  is  claimed  by  the  appellant  that 
Frances  I*  Benedict  for  whose  benefit  the 
suit  is  prosecuted,  is  not  a  party  thereto,  and 
.that  the  disqualification  extends  only  to  the 
"parties"  to  the  suit.  The  general  rule  being 
that  all  persons  are  qualified  to  testify, 
whether  they  be  parties  to  the  suit  or  inter 
ested  in  the  issues,  he  insists  that  the  excep- 
tion to  the  general  rule  should  be  strictly 
construed,  and  that  only  those  i)ersons  clearly 
and  exactly  within  the  exception  should  be 
precluded  from  testifying  to  any  transacticm 
or  statement  with  the  decedent 

The  rule  of  qualifications  and  Its  excep- 
tions, as  contained  In  sections  1674, 1676,  and 
1678,  Civil  Code,  supra,  is  the  same  as  the 
federal  rule  found  In  section  858,  United 
States  (Revised  Statutes  (U.  S.  Comp.  St 
1916,  $  1464),  and  was  probably  adopted  from 
the  latter  statute.  In  Potter  v.  National 
Bank,  102  U.  S.  163,  26  I*  Ed.  Ul,  the  court, 
after  reciting  the  facts  which  showed  that 
the  witness  was  Interested  in  the  Issues,  gave 
the  history  of  the  legislation  in  connecti(Ni 
with  section  858  and  announced  the  rule  that 
the  disqualification  extended  only  to  the  "par* 
ties"  of  record  in  the  following  language: 

"The  existing  statute  (Rev.  Stat  t  858)  seem* 
too  plain  to  require  construction.  The  first 
clause  of  that  section  shows  that  there  was  in 
the  mind  of  Congress  two  classes  of  witnesses. 
those  who  were  parties  to  the  issue,  that  is, 
parties  to  the  record,  and  those  interested  in  the 
issue  to  be  tried,  that  is,  those  who,  although 
not  parties  to  the  record,  held  such  relations  to 
the  issue  that  they  ^would  lose  or  gain  by  the 
direct  legal  operation  and  effect  of  the  judg- 
ment. A  witness  may  be  interested  in  the  issue 
without  being  a  party  thereto,  a  distinction 
which  seems  to  have  been  recognized  in  all  the 
statutes    to   which    reference   has    been    made. 
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Bat,  whether  a  party  to  or  only  interested  in  the 
issue,  the  witness  is  not  to  be  excluded  in  the 
courts  of  the  United  States  upon  either  ground, 
except  that  in  actions  in  which  judgment  may 
be  rendered  for  or  against  an  executor,  admin- 
istrator, or  guardian  no  party  to  the  action  can 
testify  against  the  other  as  to  any  transaction 
with,  or  statement  by,  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the  op- 
posite party,  or  required  to  testify  thereto  by 
the  court.  The  proviso  of  section  858  excludes 
only  one  of  the  classes  described  in  its  first 
'clause,  those  who  are,  technically,  parties  to  the 
issue  to  be  tried,  and  we  are  not  at  liberty  to 
suppose  that  Congress  intended  the  word  'par- 
ty,' as  used  in  that  proviso,  to  include  both 
those  who,  according  to  the  established  rules  of 
pleading  and  evidence,  are  parties  to  the  issue, 
and  those  who,  not  being  parties,  Iiave  an  in- 
terest in  the  result  of  that  issue." 

The  Potter-National  Bank  Oftse  was  ap- 
proved and  followed  In  Snyder  v,  Fiedler,  139 
U.  S.  478,  H  Sup.  Ct.  583,  35  L.  Ed.  218. 

In  Berry  v.  Sawyer  (C.  C.)  19  Fed.  286- 
289,  the  court  said,  In  referring  to  section 
858: 

"That  section,  in  the  most  comprehensive 
terms,  removes  all  disqualifications  to  testify 
by  a  party  to  an  action,  or  by  one  interested  In 
the  isaue  tried;  but  it  provides  'that  in  actions 
by  or  against  executors,  administrators,  or 
guardians,  in  which  judgment  may  be  render- 
ed for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other,  as  to  any 
transaction  with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  called  to  testify  there- 
to by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.'  Before  the  passage  of 
this  act  two  classes  of  persons  were  incompetent 
to  testify,  viz.  parties  to  the  issue  and  persons 
interested  in,  but  not  parties  to,  it.  In  the 
body  of  the  section  this  disqualification  is  re- 
moved, without  restriction,  as  to  both  classes. 
The  proviso,  however,  restricts  the  testimony 
of  a  'party'  to  the  issue  so  as  to  exclude  trans- 
actions with,  or  statements  by,  a  deceased  tes- 
tator, intestate,  or  guardian,  but  wdoes  not  im- 
pose any  such  limitation  upon  the  competency 
of  a  witness  interested  in,  but  not  a  party  to, 
the  issue.  This  is  the  literal  import  of  the 
whole  section,  and,  we  think,  accords  with  its 
spirit  and  reason." 

In  Huntington  National  Bank  y.  Hunting- 
ton Distilling  C!o.  (a  C.)  182  Fed.  240-243, 
it  is  said: 

"This  statute  has  been  held  to.be  a  remedial 
one,  intended  to  remove  technical  disqualifica- 
tions in  the  common-law  rules  of  evidence  and 
to  promote  the  fair  administration  of  justice, 
and  to  be  liberally  construed." 

See,  also,  Stephens  ▼.  Bemays  (D.  0.)  42 
Fed.  48& 

Under  these  decisions  interest  In  the  is- 
sues of  the  suit  does  not  disqualify  as  under 
the  common-law  rule.  The  person  offered  as 
a  witness  must  be  a  party  to  a  suit  In  which 
the  Judgment  may  be  either  for  or  against 
the  heir,  devisee,  legatee,  or  legal  representa- 
tive of  the  decedent  as  such.  The  disqualifica- 
tion extends  only  to  "those  who  are  technical 
parties  to  the  issues  to  be  tried." 

The  Arkansas  statute  removing  the  com- 
mon-law disability  of  witnesses,  Is  almost 
Identical  with  section  858  of  the  United 
States  statute,  as  also  our  section  1678.  In 
Stanley  v.  WUkerson,  63  Ark.  656,  38  S.  W. 


1043,  the  facts  were  as  fbllows:  A  partner- 
ship had  brought  snit  against  the  adminis- 
trator and  obtained  Judgment.  An  appeal 
was  prosecuted  from  the  Judgment,  and  pend- 
ing the  appeal  the  plaintiff  partnership  made 
an  assignment  for  the  benefit  of  their  cred- 
itors to  Stanley,  who  was  then  appointed  re- 
ceiver by  the  court  to  take  charge  of  the  ef- 
fects of  the  partnership.  The  receiver  was 
substituted  as  the  plaintiff  in  the  appellate 
court,  which  was  also  the  trial  court.  One 
of  the  partners  was  called  and  examined  as  a 
witness  as  to  the  transaction  with  the  de- 
cedent, 'whose  administrator  was  the  defend- 
ant   The  court  said: 

"In  the  case  at  bar,  J.  H.  Campbell,  as  one 
of  the  firm  of  W.  P.  Campbell  &  Bro.,  was,  of 
course,  interested  in  the  issue  to  bo  tried,  at 
firM  interested  without  contingency,  and,  after 
the  suit  was  ordered  to  progress  in  the  nanie  of 
the  receiver,  who  was  also  nsKignee,  he  was  in- 
terested on  contingency  merely;  but  this  court 
said  in  the  case  of  McRae  v.  Holcomb,  anpra, 
that:  'But  mere  interest  in  the  issue  to  be  tried 
docs  not  disqualify.'  Had  Campbell  been  called 
to  testify  before  Stanley  was  made  a  party,  and 
the  suit  ordered  to  progress  in  bis  name,  there 
is  no  doubt  that  be  woald  have  been  incompe- 
tent; for  up  to  that  stage  of  the  proceeding  he 
was  not  only  directly  interested  in  the  result  of 
the  trial  of  the  issue,  but  was  a  party  to  the 
suit,  and  of  course  the  suit  was  then,  as  it  was 
finally,  a  salt  in  which  judgment  might  be 
rendered  for  or  against  the  administratrix,  she 
being  the  defendant  therein.  •  •  •  It  is  not 
the  interest  in  the  issue  to  be  tried  that  renders 
incompetent,  but  the  being  a  party  of  record 
to  that  issue,  which  the  proposed  witness  bad 
censed  to  be  at  the  time  ha  was  called  to  tes- 
tify." 

In  Mendenhall  r.  School  District,  76  Kan. 
173,  00  Pac.  773,  In  discussing  a  statute  very 
much  like  ours,  the  court  said: 

"Statutes  which  exclude  persons  from  testi- 
fying will  be  strictly  construed  in  favor  of  the 
witness.  Classes  of  persons  not  named  in  the 
statute  will  not  be  excluded  by  implication, 
*  *  *  even  though  the  reasons  therefor  may 
seem  as  strong  as  those  which  apply  to  the  per- 
sons expressly  designated.  30  Am.  &  Eng. 
Ency.  oif  Law  (2d  Ed.)  983 ;  Wootters  v.  Hale, 
as  Tex.  564,  19  S.  W.  156  [134].  Our  law  ex- 
cludes the  'party'  only.  In  many  states  having 
a  similar  statute  this  word  has  been  defined  to 
mean  a  party  to  the  suit  in  its  strict  l«gal  sense. 
In  the  case  of  Potter  v.  Third  National  Bank, 
102  U.  S.  163,  28  L.  Bd.  Ill,  Justice  Harlan, 
in  construing  a  statute  substantially  the  same 
as  this,  said:  'The  proviso  of  section  868,  Rev. 
St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  650),  ex- 
cludes only  one  of  the  classes  described  in  its 
first  clause,  those  who  are,  technically,  parties 
to  the  issue  to  be  tried,  and  we  are  not  at  lib- 
erty to  suppose  that  Congress  intended  the 
word  "party,"  as  used  in  that  proviso,  to  in- 
clude both  those  who,  according  to  the  estab- 
lished rules  of  pleading  and  evidence,  are  par- 
ties to  the  issue,  and  those  who,  not  being  par- 
ties, have  an  interest  in  the  result  of  that  is- 
sue.' In  the  case  of  Merchants'  Bank  v.  Cook, 
4  Pick.  (Mass.)  411,  it  is  said:  'The  word  "par- 
ty" then  is  unquestionably  a  technical  word, 
and  has  a  precise  meaning  in  legal  parlance. 
By  it  is  understood  he  or  they  by  or  against 
whom  a  suit  is  brought,  whether  at  law  or  in 
equity;  the  party  plaintiff  or  defendant,  wheth- 
er composed  of  one  or  more  individuals,  and 
whether  natural  or  legal  personB.'" 
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In  a  later  case  tbe  Bame  court  used  the 
following  language: 

"The  fact  that  a  person  other  than  the  par- 
ties ma;  have  an  interest  in  the  result  of  the 
action  does  not  disqualify  him  as  a  witness. 
The  Code  specifically  provides  that  no  one  shall 
be  disqualified  by  reason  of  his  interest  in  the 
remilt  of  the  litigation.  Code  CiV.  Proc.  par. 
317  (Gen.  St.  1909,  par.  6911).  The  prohibition 
in  Code  Civ.  Proc.  par.  320,  is  not  to  be  ex- 
tended by  implication,  and  it  has  been  held  to 
apply  only  to  those  who  are  technically  parties 
to  the  action.  The  term  'party,'  as  used  in  the 
Code,  does  not  mean  or  include  persons  not  par- 
ties in  the  technical  sense,  however  much  they 
may  be  interested  in  the  rseult  of  the  suit." 
Hess  V.  Hartwig,  83  Kan.  692,  112  Pac.  99. 

In  CuUen  v.  Woolverton,  65  (N.  J.  Law,  279, 
47  Atl.  626,  suit  was  prosecuted  by  the  as- 
signee ot  a  chose  In  action  on  contract,  and 
was  for  services  performed  by  the  assignor 
In  nursing  the  deceased  and  for  work  and 
labor  done.  The  assignor  was  called  as  a 
witness  to  testify  to  the  contract  and  the 
services  rendered.  Under  a  statute  in  all 
material  ways  similar  to  ours.  It  was  held 
that  the  assignor  was  a  competent  witness. 
The  court  quoted  with  approval  the  language 
of  Chief  Justice  Beasley  In  Palmateer  v.  Til- 
ton,  40  N.  J.  Bq.  565,  5  Atl.  105,  as  follows: 

"'Bat  the  language  of  the  act  is  clear  and 
definite,  and  the  result,  if  we  adhere  to  such 
JIanguage,  is  entirely  reasonable;  and,  this  be- 
ing the  case,  the  judicial  duty  is  one  of  inter- 
pretation simply.  The  statute  itself  enumer- 
ates the  cases  in  which  the  testimony  is  to  be 
rejected,  and  no  case  can  be  added  to  that  enu- 
meration. If  we  attempt  to  leave  the  plain 
terms  of  the  act,  we  enter  into  an  undefined 
field  of  inference  and  conjecture.  The  regula- 
tion applies  to  the  practice  in  the  trial  of  causes, 
and  it  is  important,  therefore,  that  its  limita- 
tions should  be  clear.'  And  he  says  to  reject 
tbe  testimony  in  that  case  will  obviously  do  vio- 
lence to  the  words  of  the  act,  in  order  to  enact 
a  rule  which  will  conform  to  judicial  notions, 
and  this  would  be  judicial  legislation,  pure  and 
simple.  Be  cites  in  that  opinion  Jones  v. 
Smart,  1  Term.  R.  44,  in  which  Mr.  Justice 
BuUer  said:  'We  are  bound  to  take  the  act  of 
parliament  as  they  have  made  it.  A  causus 
omissus  can  in  no  case  be  supplied  by  a  court  of 
law,  for  that  would  be  to  make  laws.'  " 

See,  also,  Harrison  t.  Patterson  (N.  J.  Ch.) 
SO  Ati.  113. 

In  speaking  of  the  purpose  and  object  ol 
statutes  enabling -parties  to  actions  and  par- 
ties Interested  In  the  issues  to  testify  and 
tbe  exception  thereto,  the  court.  In  St.  John 
V.  Lofland,  6  N.  D.  140,  64  N.  W.  930,  said: 

"This  whole  argument  that  the  letter  of  this 
law  should  be  expanded  to  the  dimensions  of  the 
spirit  of  the  statute  rests  on  a  false  assumption 
as  to  the  spirit  of  this  legislation.  The  general 
policy  of  the  section  is  to  make  all  persons  com- 
petent witnesses.  So  far  as  the  question  of  the 
extent  of  the  limitations  of  that  policy  is  con- 
cerned, the  only  way  we  can  ascertain  the  scope 
of  this  limitation  is  by  looking  to  the  language 
in  which  that  limitation  is  expressed.  We  can- 
not look  beyond  the  language.  We  cannot  say 
that  it  was  the  purpose  of  the  Legislature  to 
exclude  all  evidence  merely  because  the  witness 
from  whose  lips  it  might  fall  would  enjoy  the 
advantage  of  testifying  to  a  transaction  with  a 
deceased  person,  who  on  that  account  could  not 
confront  and  contradict  him.  Statutes  which 
exclude  testimony  on  this  ground  are  of  doubt- 


ful expediency.  There  ate  more  honest  claims 
defeated  by  them  by  destroying  the  evidence  to 
prove  such  claim  than  there  would  be  fictitious 
claims  established  if  all  such  enactments  were 
swept  away,  and  all  persons  rendered  competent 
witnesses.  To  assume  that  in  that  event  many 
false  claims  would  be  established  by  perjury  is 
to  place  an  extremely  low  estimate  on  human 
nature,  and  a  very  high  estimate  on  human  in- 
genuity and  adroitness.  He  who  possesses  no 
evidence  to  prove  his  case  save  that  which  Kucb 
a  statute  declares  incompetent  is  remediless. 
But  those  against  whom  a  dishonest  demand  is 
made  are  not  left  utterly  unprotected  because 
decrth  has  sealed  the  lips  of  the  only  person 
who  can  contradict  the  survivor,  who  supports 
bis  claim  with  his  oath.  In  the  legal  armory 
there  is  a  weapon  whose  repeated  thrusts  he  will 
find  It  difficult,  and  in  many  cases  impossible, 
to  parry  if  his  testimony  is  a  tissue  of  false- 
hoods— the  sword  of  cross-examination.  For 
these  reasons,  which  lie  on  the  very  surface  of 
this  question  Of  policy,  we  regard  it  as  a  sound 
rule  to  be  applied  in  tbe  construction  of  stat- 
utes of  the  character  of  the  one  whose  interpre- 
tation is  here  involved,  that  they  should  not  be 
extended  beyond  their  letter  when  the  effect  of 
such  extension  will  be  to  add  to  the  list  of  those 
whom  the  act  renders  incompetent  as  witnesses." 

In  Wltte  V.  Koeppen,  11  S.  D.  598,  79  N. 
W.  831,  74  Am.  St.  Bep.  826,  the  acUon  was 
prosecuted  by  the  assignee  against  the  admin- 
istrator for  money  advanced  by  the  assignor 
to  the  deceased  to  be  Invested  In  the  name  of 
the  assignor.  The  assignor  was  the  father  of 
the  deceased.  It  was  Insisted  that  the  as- 
signor was  the  real  owner  of  the  demand  or 
claim,  and  that  the  suit  was  being  prosecut- 
ed by  the  assignee  for  bis  benefit,  and  that 
therefore  the  assignor  was  incompetent  to 
testify.  After  quoting  the  qualification  stat- 
ute and  the  exception,  the  court  said: 

"It  will  be  observed  that  by  tbe  first  clause 
of  the  section  no  person  offered  as  a  witness 
shall  be  excluded,  except  as  therein  provided, 
and  that  by  the  exception  it  is  only  the  parties 
who  are  excluded  from  testifying  in  the  action; 
that  is,  'neither  party  shall  be  allowed  to  testify 
against  the  other.'  While  it  is  conceded  by  ap- 
pellant that  tbe  witness  was  not  technically  a 
party,  he  insists  that  he  is  beneficially  interest- 
ed, and  comes  within  the  spirit  of  the  statute 
excluding  a  party  from  being  a  witness.  This 
court  held  in  Bunker  v.  Taylor,  10  S.  D.  526, 
74  N.  W.  450,  following  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Potter  v. 
Bank,  102  U.  8.  163,  that  the  witnesses  ex- 
cluded by  the  proviso  are  those  only  who  are 
technically  parties  to  the  issues  to  be  tried,  and 
do  not  include  those  who  are  not  parties,  though 
they  have  an  interest  in  the  result  of  the  is- 
sue. It  seems  to  be  well  settled  that,  when  the 
enacting  clause  is  general  in  its  language  and 
objects,  and  a  proviso  is  afterwards  introduc- 
ed, such  proviso  should  be  construed  strictly, 
and  takes  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  its  terms; 
and  those  who  set  up  such  exception  must  estab- 
lish it  as  being  within  the  words,  as  well  as 
within  the  reason,  thereof.  •  •  •  This  court 
is  not  at  liberty  to  disregard  the  plain  and 
express  terms  of  the  statute  upon  any  theory  as 
to  its  spirit,  or  what  it  ought  or  that  the  Legis- 
lature might  have  intended  it  to  be,  when  the 
statute  is  plain  and  unambiguous  as  courts 
are  not  permitted  to  search  for  its  meaning  be- 
yond the  statute  itself.  Cooley,  Const.  Lim. 
5457.  "The  able  argument  of  counsel  for  the 
appellant,  in  which  they  contend  that,  as  Chris- 
tian F.  Koeppen  was  interested  in  the  result 
of  this  suit,  as  they  claim,  he  8)-<)uld  have  been 
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excluded  as  a  witness,  would  be  more  properly 
addressed  to  the  Legislature  than  to  this  court. ' 

Texas,  wltb  a  statute  almost  Identical  with 
ours,  is  the  only  state  whose  courts  have 
expanded  the  exception  to  the  general  rule  of 
competency  so  as  to  qualify  persons  not  fall- 
ing directly  within  the  terms  of  the  exception, 
and  is  the  only  state  that  we  have  been 
able  to  find  that  has  liberally  construed  the 
exception  by  including  those  whom  It  chooses 
to  call  within  the  spirit  of  the  law,  if  not 
within  the  terms.  In  Simpson  v.  Brothert'on, 
62  Tex.  170,  it  is  held  (quoting  from  the  syl- 
labus): 

"The  wife,  even  when  not  made  a  party  to 
proceedings  between  her  husband  and  the  repre- 
sentatives of  a  deceased  party,  is  not  a  compe- 
tent witness  to  testify  to  transactions  between 
her  liusband  and  the  deceased  concerning  mat- 
ters in  which  she  has  a  community  interest  with 
her  husband.  Being  as  fully  interested  as  her 
husband  in  the  result  of  such  a  suit,  the  object 
of  the  statute  would  be  defeated  by  admitting 
her  testimony." 

Beginning  with  this  departure  from  the 
terms  of  the  statute,  that  court  has  frequent- 
ly approved  the  Simpson  v.  Brotherton  Case. 
Wells  V.  Hobbs,  57  Tex.  Civ.  App.  375,  122  S. 
W.  451;  Whitfield  v.  Diflie  (Tex.  Civ.  App.) 
105  S.  W.  S24;  Newton  v.  Newton,  77  Tex. 
508,  14  S,  W.  157.  And  in  Gener.il  Bonding 
&  Casualty  Insurance  Co.  v.  McCurdy  (Tex. 
Civ.  App.)  183  S.  W.  796,  it  has  expanded  it 
so  as  to  include  the  assignor.  In  the  last 
case  it  was  said: 

"It  may  well  be  doubted  whether  the  statute 
is  a  good  one,  but,  as  long  as  it  remains  the  law, 
the  courts,  while  not  extending  it,  will  give  it 
a  practical  construction  such  as  will  effect  the 
purpose  thereof." 

And  It  quotes  from  the  Simpson-Brotherton 
Case  as  follows: 

"So  the  object  of  the  act,  excluding  parties 
from  testifying  as  to  transactions  with  deceas- 
ed persons,  would  be  defeated  by  allowing  one 
to  testify  to  such  transactions  who  was  as  ful- 
interested  in  the  result  of  the  suit  as  any  of 

le  persons  named  as  parties  upon  the  record" 

■^tbus,  contrary  to  the  terms,  and,  we  believe, 
the  spirit,  of  the  statute,  making  interest  the 
criterion  of  disqualification,  whereas  the  stat- 
ute limits  the  disqualification  to  the  "parties" 
to  the  suit  or  action. 

The  predecessor  of  this  court  In  Miller  v. 
Miller,  7  Ariz.  316,  64  Pac.  415,  sustained  the 
right  of  the  husband  to  testify  as  to  conversa- 
tions of  the  deceased  in  an  action  brought 
by  his  wife  against  the  administratrix  of  the 
estate  of  the  deceased  to  correct  a  deed.  In 
the  opinion  of  the  court  it  is  said: 

"Such  statute  does  not  in  its  terms  prohibit 
the  husband  or  wife  of  the  party  to  the  action 
from  testifying  as  to  any  conversation  which 
he  or  she  may  have  had  with  the  deceased  dur- 
ing bis  lifetime.  Our  attention  has  not  been 
called  to  any  principle  which  would  prevent  the 
husband  or  wife  from  so  testifying,  neither  have 
we  been  referred  to  any  text-writer  or  decision 
of  any  court  upon  the  subject.  The  statutes 
of  Arizona  permit  parties  to  be  witnesses  under 
all  conditions  and  circumstances,  with  but  few 
exceptions." 


s, 


While  in  the  Miller  Ca«e  it  is  not  apparent 
that  the  subject-matter  of  the  action  was 
community  property,  it  does  seem  that,  if  it 
had  appeared  to  be  such,  the  ruling  of  the 
court  would  not  tiave  been  different,  the  court 
holding  that  before  the  witness  was  in- 
competent to  testify  he  must  fall  within  the 
"terms"  of  the  statute  prescribing  what 
would  disqualify  a  witness.  This  construction 
of  our  statute  la  more  consonant  with  the 
spirit  and  letter  of  the  statute  than  the  con- 
struction given  it  by  the  Texas  courts,  and 
it  is  certainly  In  accord  with  the  general 
trend  of  decisions  c<»struing  like  statutes. 

One  of  our  most  profound  and  philosoph- 
ical authors  on  evidence  has  said  of  the 
rule  disquall^lng  the  living  witness  to  any 
transaction  or  statement  of  the  decedent: 

"Are  not  the  estates  of  the  living  endangered 
daily  by  the  present  rule,  which  bars  from  proof 
so  many  honest  claims?  Can  it  be  more  im- 
portant to  save  dead  pien's  estates  from  false 
claims  than  to  save  living  men's  estates  from 
loss  by  lack  of  proof?  The  truth  is  that  the 
present  rule  is  open,  in  almost  equal  degree,  to 
every  one  of  the  objections  which  were  success- 
fully urged  nearly  a  century  ago  against  the  in- 
terest rule  in  general.  Those  objections  may 
be  reduced  to  four  heads:  (1)  That  the  suppos- 
ed danger  of  interested  persons  testifying  falsely 
exists  to  a  limited  extent  only ;  (2)  that,  even 
BO,  yet,  so  far  as  they  testify  truly,  the  exclu- 
sion is  an  intolerable  injustice ;  (3)  that  no  ex- 
clusion can  be  so  defined  as  to  be  rational,  con- 
sistent, and  workable ;  (4)  that  in  any  case  the 
test  of  cross-examination  and  the  other  safe- 
guards for  truth  are  a  sufficient  guaranty  against 
frequent  false  decision.  •  •  •  As  a  matter 
of  policy,  this  survival  of  a  part  of  the  now  dis- 
carded interest  qualification  is  deplorable  in  ev- 
ery respect;  for  it  is  based  on  a  fallacious  and 
exploded  principle,  it  leads  to  as  much  or  more 
false  decision  than  it  prevents,  and  it  incum- 
bers the  profession  with  a  profuse  mass  of  bar- 
ren quibbles  over  the  interpretation  of  mere 
words."    Wigmore  on  Evidence,  {  578. 

We  have  come  to  the  conclusion  that  the 
persons  prohibited  from  testifying  under  our 
statute  as  to  transactions  and  statements  of 
a  deceased  person  when  a  judgment  may  be 
either  for  or  against  the  legal  representa- 
tive, heir,  devisee,  or  legatee  of  the  decedent 
are  confined  to  formal  technical  parties  to  the 
suit,  and  tliat  the  interest  of  the  vrltness, 
however  immediate  or  extensive,  Is  not  the 
disqualifying   factor. 

[3]  The  question  then  is  whether  Frances 
Ik  Benedict,  as  a  beneficiary  In  the  chose  of 
action  upon  which  this  suit  is  based,  is  a  par^ 
ty  plaintiff  or  not  If  she  is  a  party  plaintiff, 
she  is  disqualified;  if  not  a  party  plaintiff, 
she  is  a  competent  witness,  and  may  testify 
to  the  transactions  and  statements  of  the  de- 
cedent, Miss  Knapp. 

Bouvler,  in  his  definition  of  parties  to 
suits  in  equity,  says: 

"The  person  who  seeks  a  remedy  in  chan- 
cery b^  suit,  commonly  called  the  plaintiff,  or 
complainant,  and  the  person  against  whom  the 
remedy  is  sought,  usually  denominated  the  de- 
fendant, or  respondent,  are  the  parties  to  a 
suit  in  equity." 

Our  statute  (section  401,  Civil  Code  1913) 
provides  that: 
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"The  assignee  of  an^  chose  in  action,  is  a 
trustee  of  an  express  trust,  within  the  meaning 
of  the  preceding  section." 

The  preceding  section  (400)  provides  that  a 
trustee  of  an  express  trust  may  sue  without 
Joining  with  him  the  i)erson  for  whose  benefit 
the  action  is  brought.  In  these  two  sections 
express  authority  is  contained  for  a  trustee 
to  sue  on  a  chose  In  action  in  Ills  own  name 
without  Joining  the  beneficiaries  named  in  the 
written  assignment  of  the  chosa 

Under  the  terms  of  the  assignment  to  Cor- 
bett  the  remedial  right,  as  distinguished  from 
the  t>eneflcial  right,  is  rested  in  Corl>ett  It 
Is  made  his  duty  to  prosecute  a  suit  to  re- 
cover the  property  involved  in  the  alleged 
contract  The  beneficiaries  named  In  the  as- 
signment are  not  necessary  parties  to  the  suit 
any  more  so  than  if  they  bad  not  been  named 
as  beneficiaries  therein.  The  disclosure  in 
the  complaint  and  the  assignment  of  the  bene- 
ficiaries is  no  part  of  the  right  of  action.  It 
was  not  necessary  to  constitute  Ck>rbett  the 
trustee  of  an  express  trust  that  the  assign- 
ment should  have  disclosed  the  beneficiaries. 
Whether  disclosed  or  not  in  the  assignment 
of  the  chose  in  action,  the .  beneficiaries  are 
as  much  parties  to  the  suit  in  one  case  as  In 
the  other,  but  In  neither  case  are  they  formal 
or  technical  parties.  In  both  cases,  however, 
they  would  be  bound  by  the  Judgmor.t,  be- 
cause they  are  vitally  Interested  and  privies 
to  the  suit  and  Judgment 

In  Gould  V.  Soto,  14  Ariz.  558, 133  Pac.  410, 
It  was  said: 

"The  claim  that  Silaa  Gould,  Jr.  (who  was  the 
beneficiary  of  an  express  trust),  was  not  a  party 
to  such  action  is  wholly  without  foundation. 
True,  he  .was  not  named  as  a  party  in  the  title 
of  tlie  action,  but  the  only  rights  submitted 
were  his  rights,  and,  If  the  judgment  rendered 
in  that  action  would  be  binding  at  all,  it  would 
bind  him  and  adjudicate  bis  rights.  The  bene- 
ficiary in  such  action  is  in  effect  and  to  all  in- 
tents and  purposes  the  real  party  in  interest  23 
Cyc.  1245." 

The  citation  from  Cyc.  makes  It  very  dear 
that  the  court  In  the  above  case  only  Intended 
to  bold  that  the  beneficiary  was  so  represent- 
ed In  the  suit  as  to  be  concluded  by  any 
Judgment  entered  therein.  The  citation 
reads: 

"Although  one  is  not  nominally  or  formally  a 
party  to  an  action,  he  will  be  concluded  by  the 
judgment  therein  if  be  was  represented,  as  to 
bis  rights  or  interests  in  the  subject-matter,  by 
a  party  legally  entitled  to  represent  him,  or 
who  actually  conducted  the  prosecution  or  de- 
fense on  the  behalf  and  for  the  benefit  of  such 
peraon." 

We  conclude  that  Frances  L.  Benedict  Is 
not  a  "party"  within  the  meaning  of  section 
1678  of  our  Civil  Code  of  1913,  and  that  she 
is  not  an  Incompetent  witness  to  any  trans- 
action or  statement  made  by  decedent.  Miss 
Knapp,  and  that  the  conrt  erred  in  rejecting 
her  testimony. 

[4]  Farrand  O.  Benedict  was  also  offered 
as  a  witness  by  the  appellant  to  prove  the 
terms  and  conditions  of  the  contract  and  the 
statements  made  by  the  decedent  concerning 


the  same,  to  wiildi  the  appellee  objected  on 
the  ground  that  he  was  Incompetent  to  testi- 
fy to  those  tMngs,  because  of  the  prohibitions 
contained  In  section  1678  of  the  statute. 
The  objection  was  sustained  by  the  court, 
wUch  is  assigned  as  error.  Benedict  was  a 
beneficiary  under  the  will,  and  was  a  neces- 
sary party  defendant  with  appellee,  Kingan, 
the  trustee.  He  had  parted  with  all  bis 
claimed  Interest  In.  the  Knapp  estate  by  vir- 
tue of  the  contract  sued  on.  If  the  plalntiff- 
ai^ellant  is  successful  In  maintaining  the 
contract,  Benedict  wiU  be  tbe  loser  of  a  valu- 
able legacy  under  the  will.  He  is  technically 
and  formally,  as  well,  a  necessary  party  de- 
f^idant  in  the  suit  It  Is  contended  that  he 
is  not  an  "opposite  party"  to  the  appellant, 
because  his  conduct  throughout  evinced  a  de- 
sire on  his  part  that  the  will  be  defeated,  and 
tlie  contract  sustained.  ISven  granting  this 
to  be  true,  still,  In  law,  his  rights  imder  the 
will  were  adverse  to  the  contract  and  to  the 
claim  of  appellant  If  the  latter  establishes 
the  contract  Benedict  loses  ail;  for  by  the 
assignment  he  disposed  of  that  source  of  his 
interest.  He  cannot  legally  claim  or  demand 
any  of  the  fruits  of  a  successful  suit  on  the 
contract  The  purpose  of  the  appellant's 
suit  was  to  take  from  him  his  patrimony 
under  the  will.  The  appellant  therefore  was 
ou  "opposite  party"  in  Interest  as  well  as  In 
name.  The  statute  gives  to  the  "opposite 
party"  the  right  to  call  his  adversary  to  tes- 
tify, and  we  conclude  that  the  court  erred  in 
refusing  to  allow  Benedict's  testimony. 

[6]  Complaint  is  made  of  the  action  of  the 
court  in  striking  out  all  of  the  evidence  in- 
troduced by  the  appellant  upon  the  ground 
that  it  was  immaterial,  and  also  of  the  action 
of  the  court  in  Instructing  the  Jury  to  re- 
turn a  verdict  for  appellee,  Kingan.  Tbe  evi- 
dence introduced  upon  the  part  of  appellant 
was  mostly  for  the  purpose  of  showing  per- 
formance of  his  part  of  the  contrapt  as 
originally  made  and  modified  by  Farrand  O. 
Benedict.  There  was  also  some  evidence  of 
admissions  and  statem^its  made  by  the  de- 
ceased. Miss  Knapp,  as  to  her  intention  to 
leave  all  her  property  to  the  said  Benedict 
All  of  this  evidence  might  or  might  not  be 
referable  to  a  contract  which  she  had  en- 
tered into  with  Benedict  prior  thereto.  In 
the  absence  of  any  direct  evidence  of  a  specif- 
ic contract  between  Benedict  and  the  deceas- 
ed to  the  effect  that  she  would  give  all  her 
property  to  him  upon  her  death.  It  is  very 
doubtful  it  there  was  in  the  evidence  submit- 
ted anything  to  tie  it  or  Identify  it  with  a 
contract ;  all  that  was  done  by  Benedict  for 
the  deceased  in  her  lifetime  and  all  of  her 
statements  as  to  her  purpose  and  inten- 
tion of  leaving  her  property  to  him  might  Just 
as  well  have  been  referable  to  her  natural 
love  and  affection  for  him.  There  being  no 
evidence  before  the  court,  at  the  time  that 
the  motion  to  strike  was  entered,  of  the  con- 
tract as  alleged,  other  than  casual  statements 
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made  by  the  deceased  to  strangeni,  we  are 
not  able  to  say  tbat  the  court  acted  wrong  In 
striking  the  evidence.  The  acts  of  perform- 
ance, in  the  absence  of  some  evidence  of  the 
contract  other  than  casual  admissions  or 
statements  of  the  deceased,  were  Incompetent. 

[8]  It  Is  the  contention  at  the  appellant 
that  in  no  equity  case  can  the  Jury  return 
a  gederal  verdict,  and  he  bases  his  contention 
upon  sectloo  542  of  the.  ClvU  Code.  This 
section  provides  that  the  court  shall  submit 
to  the  Jury  all  controverted  questions  of 
fact  in  all  actions  where  equitable  relief  is 
sought,  and  that  the  verdict  of  the  Jury 
shall  be  binding  upon  the  court  in  the  de- 
termination of  the  acUon,  unless  set  aside 
and  a  new  trial  granted.  As  we  understand 
it,  the  controverted  questions  of  fact  to  be 
determined  by  the  Jury,  under  this  statute, 
are  material  facts  bearing  in  some  way  upon 
the  issues.  If  the  dispute  or  controversy  be 
about  facts  that  are  incompetent  or  im- 
material, we  do  not  conceive  it  to  be  the  duty 
of  the  court  to  submit  tliem  to  the  Jury.  As 
above  Indicated,  the  evidence  introduced  was 
upon  the  controverted  fact  of  performance 
of  a  contract,  and  before  this  could  become 
material  and  competent  some  evidence  of  the 
contract  Itself  must  have  been  introduced. 
It  would  not  be  for  the  court  to  determine  the 
weight  of  the  evidence  of  the  contract,  or 
as  to  whether  it  was  established  by  a  pre- 
ponderance of  the  evidence,  for  these  are 
questions  for  the  Jury,  but  if  there  was  no 
substantial  evidence  of  the  contract,  as  al- 
leged, we  do  not  think  that  the  provisions  of 
section  542,  supra,  were  intended  to  prohibit 
the  court  from  so  declaring  and  instructing 
the  Jury  accordingly. 

[7]  We  think  the  order  of  proof  of  the  con- 
tract and  the  acts  of  performance  is  largely 
within  the  discretion  of  the  trial  court  We 
know  of  no  hard  and  fast  rule  requiring  that 
the  contract  should  first  be  established  before 
acts  of  performance  may  be  proved.  That 
would  be  the  orderly  course.  But  in  the  end, 
If  the  contract  is  not  proved,  and  that  is  a 
question  for  the  jury,  the  acts  of  performance 
are  immaterial  and  incompetent 

There  are  a  great  many  other  assignments 
of  error,  based  largely  upon  the  rejection  of 
evidence  offered  by  the  appellant  To  take 
each  one  of  them  up  and  discuss  them  would 
extend  this  opinion  farther  than  we  feel  it 
necessary.  What  we  have  said  should  be  suf- 
ficient guide  to  the,  court  in  a  retrial  of  the 
case. 

For  the  error  in  refusing  to  permit  Frances 
L.  Benedict  and  Farrand  O.  Benedict  to  tes- 
tify to  the  transactions  and  statements  with 
the  deceased,  as  offered,  the  case  will  have 
to  be  reversed,  and  a  new  trial  granted. 

It  Is  so  ordered. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM, 
J.,  concur. 


(M  Mont.  18) 
BTJTTE3  MINER  CO.  et  al.  ▼.  M.  J.  CON- 
NELL  CO.  et  al.    (No.  3762.) 
(Supreme  Oiart  of  Montana.    July  2, 1917.) 
Receivebs  «=3l98(l)— Ck>i(FKNaATioR— Suffi- 

CIENCT. 

CompensatloD  to  the  receiver  of  a  mercan- 
tile company  of  $8,000  for  270  wmking  days  of 
eight  or  nine  hours  each,  an  amount  exactly 
twice  the  annual  salary  the  receiver  had  previ- 
ously accepted  as  an  officer  of  the  company,  was 
sufficient,  the  proceeding  having  beeo  fnendly 
and  involving  no  overwhelming  burden,  though 
the  receiver,  as  such,  was  responsible  to  the 
court  instead  of  the  directors  and  stockholders. 
[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  SS  39^-395.] 

Appeal  from  District  Court  Silver  Bow 
County;   J.  B.  McCleman,  Judge. 

Suit  by  the  Butte  Miner  Company,  a  corpo- 
ration, against  the  M.  J.  Connell  Company, 
a  corporation,  and  W.  J.  Ruflner,  its  receiv- 
er. From  an  order  allowing  the  receiver 
compensation,  the  M.  J.  Connell  Company 
appeals.  Order  modified,  and  cause  re- 
manded. 

Wm.  T.  Pigott,  of  Helena,  and  Wines  & 
Harringt<»i,  of  Butte,  for  appellant  J.  E. 
Healy,  of  Butte,  for  respondents. 

SANNBR,  J.  On  July  1,  1814,  the  M.  J. 
Connell  Company,  a  merchandising  corpora- 
tion doing  business  in  Butte,  bad  a  capital 
stock,  all  outstanding,  of  $250,000.  Its  gross 
assets,  book  value,  were  $402,685.86.  Its  ac- 
knowledged liabilities  were  $304,302.30;  but 
its  president  W.  T.  Knott,  had,  without  any 
authority  from  it  issued  in  its  name  promis- 
sory notes  to  a  very  large  amount  not  one 
dollar  of  which  had  gone  through  its  boc^s 
or  OMne  into  its  possession  or  been  expended 
for  Its  use.  It  was  affiliated  with  the  H.  B. 
(Tlaflln  Company  of  New  York,  by  whom  or 
whose  stockholders  the  majority  of  its  stock 
was  held,  and  the  H.  B.  Claflin  (Company  had 
foiled.  Publication  had  been  generally 
made  that  the  M.  J.  Connell  Company  was 
involved  in  that  failure.  There  was  danger 
that  efforts  would  be  made  to  surcharge  it 
with  the  promissory  notes  so  nnauthorlzedly 
Issued  in  its  name,  and  its  assets  were  In 
peril  of  dissipation.  Its  local  head  was  Dan- 
iel Ck>leman,  its  vice  president  and  general 
manager;  and  in  this  situation  he,  together 
with  the  Butte  Miner  Company,  one  of  its 
creditors,  filed  a  complaint  praying  for  the 
appointment  of  a  receiver  to  conduct  Its 
business,  conserve  its  assets,  and  distribute 
the  proceeds  thereof  to  those  entitled  to  the 
same.  The  M.  J.  Connell  Company,  by  W.  J. 
Buffner,  its  secretary,  filed  answer  admit- 
ting all  the  allegations  of  the  complaint 
Joined  In  the  prayer  thereof,  and  submitted 
Its  rights  In  the  premises  to  the  protection  of 
the  court  Thereupon  the  plaintiffs  and  the 
defendant  Joined  in  an  application  that  Mr. 
Ruffner  be  named  as  receiver,  which  was 
done.    He  took  the  oath  and  qualified  by  fil- 
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tng  a  surety  company  bond  as  required  by  the 
order  ot  the  court  in  the  som  of  $30,000. 

At  the  time  he  was  anointed  Mr.  Rnffner 
was  secretary  and  treasurer  of  the  M.  J.  Con- 
nell  Company.  He  had  been  «QCh  tor  two 
years.  His  duties,  as  described  by  himself, 
were  these: 

"I  had  charge  of  the  finances  and  of  the  of- 
fices. My  duties  were  largely  with  expense,  and 
looking  after  the  funds,  insurance,  and  statis- 
tics. I  kept  the  general  books,  the  property 
books,  and  helped  on  everything.  I  acted  practi- 
cally as  superintendent  in  handling  help  and  ex- 
pense;  in  fact,  there  was  nothing  I  didn't  do." 

For  these  services,  which  occupied  all  of  his 
time  and  called  forth  his  best  efforts,  he  had 
been  compensated  at  the  rate  of  $4,000  i>er 
annum.  According  to  his  own  report  as  re- 
ceiver filed  March  31,  1915,  the  gross  assets 
of  the  trust  tbe/a  amounted  to  $400,006.02, 
with  liabilities  of  $347,591.45,  leaving  a  bal- 
ance of  $148,504.57 ;  and  he  testified  that  the 
net  profits  for  the  period  concerned  bad  been 
about  $48,000,  subject  to  deductions  for  his 
compensation  and  for  attorney's  fees:  Upon 
his  application  at  the  inception  of  the  receiv- 
ership, the  court  had  entered  an  order  allow- 
ing hlra  to  withdraw,  as  partial  compensa- 
tion, $300  per  month,  which  be  did,  receiving 
In  all  $3,180.  He  asked  for  $30,000,  and  was 
allowed  $17,000  additional  to  what  he  had 
received,  or  $20,180,  as  his  compensation  for 
10  months  and  18  days  services  as  receiver. 
The  propriety  of  that  order,  in  so  far  as  it 
authorized  a  gross  allowance  in  excess  ot 
$8,000,  is  the  subject  of  this  appeal. 

We  think  that  $8,000°  is  more  than  am- 
ple. It  represents  for  about  270  working 
days  of  8  or  9  hours  each  exactly  twice  the 
annual  salary  Mr.  Buffner  had  theretofore 
accepted;  yet  the  service  rendered  by  him 
as  receiver  was  not  twice  as  great  nor  twice 
as  difiScnlt  as  that  which  he  had  rendered  as 
secretary  and  treasurer.  Indeed,  his  hours 
and  his  duties  were  very  much  the  same, 
while  he  was  held  to  neither  greater  nor  less 
loyalty,  neither  greater  nor  less  diligence, 
neither  greater  nor  less  skill,  than  had  been 
due  frcm  him  to  the  company.  Hickey  v. 
Parrot  S.  &  C.  Co.,  32  Mont  143,  155,  79  Pac 
696,  108  Am.  St  Rep.  510.  It  is  true  that  as 
receiver  he  was  bonded,  was  responsible  to 
the  court  instead  of  to  the  directors  and 
stockholders  of  the  company,  his  correspond- 
ence was  augmented  and  somewhat  different 
In  character,  and  be  was  called  upon  to  con- 
sult counsel  from  time  to  time,  but  his  bond 
was  paid  for  by  the  trust,  bis  responsibllty 
to  the  court  was  not  greater  than  it  had  been 
to  the  company,  he  had  the  same  efficient  as- 
sistance in  the  conduct  of  details  as  before 
the  receivership,  and  by  his  side  stood  Cole- 
man, a  very  compet«it  man,  performing  for 
$500  per  month  the  same  functions  that  he 
had  performed  as  Ruffnei's  superior.  In 
point  of  fact,  the  bnrden  and  heat  of  the  day 
fell  upon  these  two,  Ruffner  and  Ooleman, 


after  the  receivership  as  it  had  done  before, 
save  that  their  responBlhlUties  were  theoret- 
ically reversed. 

The  record  shows  that  for  a  receivership 
the  respondent's  tenure  was  singularly  \m- 
eventful  and  placid.  The  complaint,  the  an- 
swer, the  order  appointing  the  receiver,  bis 
qualification,  all  occurred  on  the  same  day, 
circumstances  which  tend  to  support  the 
claim  that  the  proceedings  were  friendly,  in- 
volved no  contest,  promised  no  overwhelming 
btirden,  demanded  no  masterful  ability. 
There  was  no  litigation.  The  vast  mass  of 
unauthorized  commercial  paper  which  threat- 
ened to  engulf  the  concern  was  handled  In 
New  York  without  serious  trouble  to  the  re- 
ceiver and  without  detriment  to  his  trust 
Re  was  never  called  upon  for  anything  more 
than,  an  ordinary  kind  of  clerical  or  technical 
service  in-  connection  with  these  matters. 
His  principal  service  was  to  conduct  the 
business  in  Butte,  and  this  he  did,  with  the 
assistance  he  had,  in  a  manner  worthy  of  all 
praise.  He  has  been  a  good  steward,  and 
should  be  paid  accordingly;  this  does  not 
mean,  however,  that  trust  estates  in  this  Ju- 
risdiction are  to  be  regarded  as  common  prey. 

"It  is  -Well  established,"  we  said  in  the  Hickey 
Case,  above  cited,  "that  the  compensation  allow- 
ed a  receiver  must  be  reasonable ;  but  why  com- 
pensation must  be  greater,  in  order  to  be  rea- 
sonable, for  doing  certain  work,  when  the  hir- 
ing is  done  by  the  court  than  it  would  be  for 
the  same  duties  if  the  hiring  were  done  by  an 
individual,  is  not  apparent.  Where  extra  du- 
ties are  enjoined,  as  giving  a  bond  or  other- 
wise, that  are  not  compensated  for  in  some  oth- 
er manner,  additional  pay  may  be  allowed ;  oth- 
erwise there  is  no  reason  why  it  should  not  be 
the  same." 

Counsel  for  respondent  vigorously  insists 
that  the  circumstances  leading  up  to  this 
receivership  present  a  monumental  instance 
of- commercial  piracy  which  the  courts  ought 
not  to  make  it  too  easy  to  repeat,  and 
therefore  the  allowance  below  should  stand 
as  a  discouragement  to  such  proceedings. 
We  agree  with  the  premise,  but  not  with  the 
conclusion.  The  control  of  commercial  pira- 
cy is  a  matter  for  general  law,  and  the 
rights  of  others  besides  those  responsible  for 
the  Glaflln  failure  are  involved  in  this  re- 
ceivership ;  and  to  permit  this  allowance  to 
stand  would,  in  our  Judgment  be  a  precedent 
of  evil  example. 

Some  procedural  questions  are  raised,  but 
we  do  hot  deem  them  of  sufficient  importance 
for  ^)ecial  notice. 

The  order  appealed  from  Is  modified  so 
as  to  allow  the  receiver,  respondent  here,  the 
sum  of  $4,820  in  addition  to  the  $3,180  he  has 
heretofore  had,  making  in  all  $8,000  as  his 
compensation,  and  the  cause  is  remanded  to 
the  district  court  to  proceed  accordingly ;  ap- 
pellant to  recover  its  costs  on  this  appeal. 

BRANTLY,  a  J,  and  HOLIiOWAY,  J, 
concur. 
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(M  Mont  27) 

RUDE  T.  MABSHAUU     (No.  3784.) 
(Supreme  Court  of  Montana.     June  25,  1917.) 

1.  Adverse  Possession  9=385(1)  —  Pbeshmp- 

TIONS. 

In  an  action  of  ejectment  it  is  presumed 
that  one  in  possession  of  disputed  lands  holds 
possession  in  subordination  to  legal  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ;§  498,  656,  657,  660,  668.] 

2.  Advebse  Possession  <S=a85(l)— Burden  of 
Proof. 

In  ejectment  the  burden  is  on  one  claiming 
title  by  adverse  possession  to  prove  that  posses- 
sion of  himself  and  his  predecessors  in  title, 
covering  in  the  aggregate  a  period  of  10  years 
immediately  prior  to  commencement  of  the  ac- 
tion, was  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g§  498,  656,  657,  660,  668.] 

3.  Advebse    Possession    ®=»19   —    Hostile 
Chabacteb— Evidence. 

The  fact  that  defendant's  grantor  increased 
the  height  of  previously  erected  fence  to  10  feet 
and  made  of  it  a  substantial  inclosure  shows 
that  possession  of  plaintiff's  land  thereby  in- 
closed was  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  99-105.] 

4.  Adverse     Possession     €=>11  —  Hosthe 

CnABACTEB— DECIABATIONS. 

Wliere  owner  of  land  incloses  with  his 
lot  strip  of  land  not  belonging  to  him,  posses- 
sion is  adverse,  though  he  does  not  make  mani- 
fest his  intention  to  hold  adversely  by  word  of 
mouth,  since  declarations  or  assertions  by  the 
occupant  of  land  are  not  essential  to  adverse 
claim  of  title. 

[VaI.  Note. — For  other  cases,  sec  Adverse  Pos- 
session, Cent.  Dig.  §§  67-76.] 

5.  Adverse  Possession  ®=>66(2)  —  Hostile 
Chabacteb— Possession  by  Mistake. 

Where  owner  of  land  indoses  with  his  lot 
a  strip  of  land  not  belonging  to  him  possession 
is  adverse,  though  he  and  his  predecessors  in 
title  held  it  under  mistaken  belief  that  fence 
was  on  true  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {$  378-^83.}- 

Appeal  from  District  Court,  Silver  Bow 
County;    J.  B.  McClernan,  Judge. 

Action  by  John  Rude,  administrator  of  the 
estate  of  Magna  Rude,  deceased,  against  J. 
W.  Marshall.  From  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

L.  J.  Hamilton,  of  Bntte,  for  appellant  W. 
F.  Davis,  of  Butte,  for  respondent 

HOLLOW  AT,  J.  In  1897  Joseph  Bohler 
was  the  owner  of  lot  1,  block  10,  of  the 
Butte  town  site,  42  feet  wide  east  and  west, 
and  100  feet  north  and  south,  and  then  sold 
the  south  half  (42x50)  to  the  Parrys,  and 
at  the  same  time  erected  a  fence  on  or  near 
the  line  dividing  the  two  portions.  By  diesne 
conveyance  M.  T.  Walsh  obtained  title  to 
the  north  half  about  1898,  and  in  1905  he  sold 
and  conveyed  it  to  defendant,  Marshall,  who 
during  the  same  year  erected  upon  the  prop- 
erty a  substantial  stone  building,  the  .south 
wall  of  which  extended  to  the  line  of  the 
Bohler  fence.  In  1909  Magna  Rude  succeed- 
ed to  the  interest  of  the  Parrys  in  the  south 


half,  and  In  1914  she  commenced  this  actlcn 
in  ejectment,  claiming  that  defendant's  build- 
ing encroaches  upon  her  ground  1.12  feet  at 
the  west  end  of  the  building  and  2  feet  at 
the  east  end  or  Alaska  street  front.  By  an- 
swer the  defendant  denied  all  the  material 
allegations  of  the  complaint,  and  pleaded 
estoppel  and  title  by  adverse  possession. 
Plaintiff  prevailed  In  the  court  below,  and 
defendant  appealed. 

Without  stopping  to  consider  the  unsat- 
isfactory evidence  offered  in  support  of  plain- 
tifTs  claim,  or  the  merits  or  .demerits  of  de- 
fendant's contention  that  plaintiff  is  estopped 
to  assert  title  to  the  ground  in  dispute,  we 
confine  ourselves  to  the  defense  of  adverse 
pos.session,  as  it  is  determinative  of  the  con- 
troversy. 

There  is  not  any  conflict  In  the  evidence. 
The  question  for  determination  is:  What  ia 
the  legal  effect  of  the  evidence  produced  by 
defendant  in  support  of  his  claim  to  title  by 
adverse  possession?  For  16  years  prior  to 
the  commencement  of-  this  action,  defendant 
and  his  predecessor  Walsh  were  In  the  quiet, 
undisputed,  and  uninterrupted  possession  of 
the  ground  north  of  the  Bohler  fence,  includ- 
ing the  north  half  of  lot  1  and  the  ground 
brought  into  controversy  by  this  action. 
Since  1905  defendant's  possession  has  been 
characterized  by  every  element  which  enters 
into  the  doctrine  of  prescription.  However, 
in  order  to  sustain  this  defense  it  is  neces- 
sary for  defendant  to  tack  on  his  possession 
to  that  of  his  predecessor  Walsh  for  at  least 
a  sufficient  period  to  amount  in  the  aggregate 
to  10  years,  the  period  of  the  statute  of  lim- 
itations. While  it  is  beyond  question  that 
Walsh  was  in  actual,  exclusive,  peaceable, 
and  unlntermpted  possession  from  1S9S  until 
he  sold  to  Marshall,  it  Is  the  contention  of 
plaintiff  that  the.  evidence  is  insufficient  to 
show  that  Walsh's  possession  was  hostile. 

[1]  Plaintiff  having  shown  that  she  secured 
a  deed  to  the  south  half  of  the  lot  which 
presumably  conveyed  the  legal  title  to  her. 
It  will  be  presumed  in  the  first  instance  that 
defendant  held  possession  of  the  disputed 
strip  in  subordination  to  such  legal  title  if, 
as  we  will  assume,  the  fence  actually  en- 
croaches upon  the  south  half  of  the  lot.  Sec- 
tion 6435,  Rev.  Codes;  Lamme  v.  Dodson,  4 
Mont  560,  2  Pac.  298;  Peters  v.  Stephens, 
11  Mont  115,  27  Pac.  403,  28  Am.  St  Rep. 
448. 

[2]  The  burden  of  proof  was  therefore  up- 
on the  defendant  to  show  that  his  possession 
and  the  possession  of  his  predecessor  Walsh, 
covering  in  the  aggregate  a  period  of  ten 
years  immediately  prior  to  the  commence- 
ment of  this  action,  was  adverse.  Jennings  v. 
Gorman,  19  Mont.  545,  48  Pac.  1111.  If  de- 
fendant proved  such  adverse  possession  for 
the  required  period,  then  he  showed  a  title 
absolute  in  himself  to  the  disputed  strip. 
Section  4571,  Revised  Codes,  provides: 
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"Occupancy  for  the  period  prescribed  by  the 
Code  of  Civil  Procedure  as  sufficient  to  bar 
an  action  for  the  recovery  of  the  property  con- 
fers a  title  thereto,  denominated  a  tiUe  by  pre- 
scription, ivhich  is  sufiBcient  against  all."  State 
T.  Aucbard.  22  Mont.  14,  55  Pac.  362;  Morrison 
T.  Linn,  50  Mont.  396,  147  Pac.  166. 

[3]  It  is  not  made  certain  by  this  record 
just  what  purpose  Bohler  bad  In  erecting 
the  fence  In  the  first  place,  but  from  the  fact 
that  he  built  it  at  the  time  he  sold  the  south 
half  of  lot  1  to  the  Parrys,  it  is  fairly  in- 
ferable that  It  was  bis  purpose  to  mark  the 
dividing  line  between  the  portion  sold  and 
the  portion  to  the  north  retained  by  him- 
self; but,  however  this  may  be,  the  char- 
acter of  the  possession  of  the  portion  north 
of  the  fence  after  Walsh  purchased  is  not 
left  in  doubt  In  1898,  while  the  Parrys  own- 
ed the  south  half  of  the  lot  and  were  in  ac- 
tual possession  of  whatever  portion  thereof 
lay  south  of  the  fence,  and  while  Walsh 
owned  the  adjoining  north  half  and  was  tn 
possession  of  all  of  the  lot  north  of  the 
fence,  he  made  known  the  fact  that  he  was 
having  some  difficulty,  and  to  avoid  It  he 
employed  a  contractor  to  repair  and  extend 
the  Bohler  fence.  In  company,  with  the  con- 
tractor, Walsh  pointed  out  where  the  work 
was  to  be  done,  and  under  his  direction  the 
contractor  built  Into  and  upon  the  old  fence, 
making  of  it  a  substantial  Inclosure  10  feet 
high.  That  this  act  was  directed  against  the 
Parrys  is  certain.  They  were  the  adjoining 
owners  in  possession  of  and  occupying  the 
ground  immediately  south  of  the  fence,  and 
the  only  ones  against  whom  It  could  have 
been  aimed.  But,  furthermore,  Mrs.  Parry 
testified  that  she  was  present  when  the  work 
was  being  done,  and  spoke  to  the  contractor 
concerning  it.  "He  couldn't  have  it  too  high, 
and  I  told  him  to  put  it  lilgher."  The  fence 
was  maintained  In  that  condition  until  re- 
moved by  Marshall  to  make  way  for  his 
building. 

[4]  But  It  is  contended  by  plaintiff  that 
the  evidence  does  not  disclose  that  Walsh 
ever  told  any  one  that  he  claimed  all  the 
ground  up  to  the  fence,  and  therefore  It  is 
insufficient  to  show  that  his  holding  was 
adverse,  and  Janke  v.  McMahon,  21  Cal.  App. 
781,  133  Pac.  21,  is  cited  as  authority  for 
this  contention,  and  apparently  supports  It. 
In  the  course  of  the  opinion  It  is  said; 

"The  disputed  strip  was  inclosed  with  and 
as  a  part  of  the  lot  belonging  to  McMahon, 
Sr.,  and  the  back  porch  of  his  house  partially 
rested  upon  said  strip,  but  there  is  no  further 
basis  for  the  claims  of  title.  There  is  no  evi- 
dence that  he  ever  declared  that  he  owned 
the  land,  or  that  he  intended  to  retain  it  as 
against  the  holder  of  the  le^  title." 

If  it  was  the  intention  to  announce  the 
doctrine  that  one  who  claims  to  hold  adverse- 
ly must  make  his  intention  manifest  by  word 
of  month,  proclaiming  from  the  housetops 
bis  purpose,  then  we  must  respectfully  de- 
cline to  follow  or  approve  a  rule  directly 
opposed  to  reason  and  the  authorities  gener- 
ally.    It  Is  an  old  adage,   "Actions  speak 


louder  than  words,"  and  the  truth  of  the 
maxim  Is  nowhere  made  more  apparent  than 
In  cases  Involving  the  claim  of  adverse  ^oa- 
sesslon  of  real  property.  In  Lamme  v.  Dod- 
son,  above,  this  court  said : 

"The  question  of  adverse  possession  is  one 
of  intention.  The  intention  must  be  discovered 
from  all  the  circumstances  of  the  case." 

The  rulev  recognized  practically  every- 
where, is  aptly  stated  in  2  Corpus  Juris,  128, 
as  follows: 

"Declarations  or  assertions  b^  the  occupant 
are  not  essential  to  claim  of  title  which  may 
be  made  by  acts  alone  quite  as  effectively  as  by 
declarations.  Customary  acts  of  ownership  and 
control  of  the  land  inconsistent  with  the  title 
and  possession  of  the  true  owner  will  suffice, 
and  it  has  been  said  that  this  is  the  only  proof 
of  which  a  claim  of  title  to  a  very  large  pro- 
portion of  property  is  susceptible." 

In  1  R.  C.  L.  p.  704,  the  same  principle  Is 
stated,  though  in  somewhat  different  lan- 
guage, as  follows: 

"If  the  character  of  the  possession  is  such 
that  a  claim  of  ownership  may  be  infeired 
therefrom,  and  is  open  and  notorious,  it  is  hos- 
tile. It  IS  not  necessary  that  one  should  ex- 
pressly declare  bis  possession  to  be  hostile,  or 
that  his  use  of  thie  premises  should  be  such  as 
to  indicate  at  all  times  a  hostile  occupancy." 

See,  also,  2  Wood  on  Limitations  (4th  Ed.) 
page  1229. 

Walsh  might  have  given  oral  utterance  to 
his  purpose,  but  he  might  have  indulged  in 
levity  or  been  misunderstood,  but  no  sensible 
person  could  accuse  him  of  having  perpetrat- 
ed a  Joke,  or  could  have  misunderstood  his 
purpose,  when  he  erected  a  fence  10  feet  high 
to  inclose  the  ground  of  which  he  was  then 
in  iwssesslon.  Less  positive  acts  might  have 
been  sufficient,  but  we  can  scarcely  conceive 
of  more  emphatic  means  of  expressing  an 
intention  to  claim  and  hold  property.  In  2 
Corpus  Juris,  122,  it  is  said : 

"Every  possession  is  adverse  which  is  not  in 
subservience  to  the  title  of  another  cither  by  a 
direct  acknowledgment  or  by  an  open  or  tacit 
disavowal  of  right  on  the  part  of  the  occupant, 
and  it  is  in  the  latter  case  only  that  the  law 
adjudges  the  possession  ot  one  to  the  benefit  of  • 
another." 

In  Chessman  v.  Hale,  31  Mont  577,  79  Pac. 
254,  68  L.  R.  A.  410,  3  Ann.  Cas.  1038,  this 
court  said: 

"In  order  to  obtain  a  right  by  prescription, 
it  is  necessary  that  during  the  prescriptive 
period  an  action  could  have  been  maintained 
by  the  party  against  whom  the  claim  is  made." 

Apply  this  rule  to  the  facta  of  this  case. 
If,  as  plaintiff  claims,  the  Bohler  fence  en- 
croaches upon  her  land,  the  same  encroadi- 
ment  existed  from  the  time  her  predecessor 
Parry  secured  title;  and,  whatever  may  be 
said  of  the  encroachment  so  long  as  Parry's 
grantor  held  title  to  the  north  half,  certain  it 
is  that  from  the  time  Walsh  repaired  and  ex- 
tended the  fence  In  1898,  the  Parrys  had  a 
cause  of  action  agEilnst  him  and  his  succes- 
sor which  continued  until  barred  by  the  stat- 
ute. Bullerdick  v.  Hermsmeyer,  32  Mont 
541,  81  Pac.  334. 

[S]  But  it  is  said  by  re^ondent  that  the 
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possession  of  defendant  and  his  predecessor 
was  held  onder  the  mistaken  belief  that  the 
fence  was  npon  the  true  boundary  line  be- 
tween the  north  half  of  lot  1  and  the  south 
half,  and  that  plaintiff  and  her  predecessor 
likewise  labored  under  the  same  mistake  of 
fact  There  is  little,  If  any,  evidence  to  suih 
port  this  view;  but,  if  it  be  assumed,  it  does 
not  aid  the  respondent  There  was  no  agree- 
ment nor  understanding  between  the  adjoin- 
ing owners  with  respect  to  the  dividing  line. 
In  2  Corpus  Juris,  p.  141,  the  rule  is  stated 
succinctly  as  follows: 

"Where  a  person,  acting  under  a  mistake  as 
to  the  true  boundary  line  between  his  land  and 
that  of  another,  takes  possession  of  land  of 
another  believing  it  to  be  tiis  own, 'up  to  a  mis- 
taken line,  claims  title  to  it  and  so  holds,  the 
holding  is  adverse,  and,  if  continued  for  tho 
requisite  period,  will  give  title  by  adverse  pos- 
session. And  the  fact  that  on  taking  possession 
he  had  no  intention  of  taking  what  did  not  be- 
long to  him,  or  claimed  that  be  had  no  desire  or 
intention  to  take  any  land  belonging  to  the  ad- 
Joining  owner^  or  that  he  would  have  surren- 
dered possession  if  be  had  known  that  the 
land  in  dispute  was  not  within  the  calls  of  his 
deed,  or  that  the  owner  of  the  record  title  was 
ignorant  of  the  location  of  the  truo  boundary 
line  or  of  the  fact  that  the  land  was  his,  or 
supposed  that  the  adverse  occupant  intended  to 
claim  only  what  he  actually  owned,  or  the  fact 
that  both  owners  were  mistaken  as  to  the  true 
boundary  Une,  does  not  affect  the  operation  of 
the  rule." 

In  1  Ruling  Case  Law,  {  48,  p.  371,  the 
same  doctrine  is  Announced  as  follows : 

"It  has  frequently  been  held  that  a  possession 
of  land  which  is  the  result  of  ignorance,  in- 
advertence, misapprehension,  or  mistake,  will 
not  amount  to  an  ouster  of  the  true  owner,  and, 
consequently,  will  not  ripen  into  title.  The 
great  weight  of  authority,  however,  is  to  the 
effect  that  an  open,  notorious,  and  hostile  pos- 
session of  property  for  the  statutoiy  limita- 
tion period  is  sufficient  for  the  acquisition  of 
title  by  adverse^  possession,  and  that  the  fact 
that  the  possession  was  talien  under  a  mistake 
as  to  boundary  lines  is  immaterial.  In  other 
words,  the  mistake  cannot  be  pleaded  in  avoid- 
ance of  the  legal  effect  of  the  possession." 

And  again  in  section  60: 

"The  general  rule  is  that  where  one  in  ig^ 
norance  of  his  actual  boundaries  takes  and 
holds  possession  by  mistake  up  to  a  certain  line 
beyond  his  limits,  upon  the  claim  and  in  the 
belief  that  it  is  the  true  line,  with  the  inten- 
tion to  claim  title,  and  thus,  if  necessary,  to 
acquire  'title  by  prescription'  up  to  that  line, 
such  possession,  having  the  requisite  duration 
and  continuity,  will  ripen  into  title."  "Where 
a  person,  acting  under  a  mistake  as  to  the  true 
boundary  line  between  his  land  and  that  of 
another,  takes  possession  of  land  of  another, 
believing  it  to  be  his  own,  up  to  a  mistaken  line, 
claiming  title  to  it  and  so  ooldlng,  the  holding 
is  adverse,  and,  if  continued  for  the  requisite 
poriod,  will  give  title  by  adverse  possession." 
1  Oyc.  1038. 

A  few  of  the  many  decided  cases  approv- 
ing these  rules  are  French  v.  Peajce,  8  Conn. 
439,  21  Am.  Dec.  680 ;  Metcalfe  v.  McCutchen, 
60  Miss.  145;  Bicker  v.  Hibbard,  73  Me.  105; 
Walbrunn  t.  Ballen,  68  Mo.  164;  Hitchings 
v.  Morrison,  72  Me.  331 ;  Woodward  v.  Faris, 
109  Cal.  12,  41  Pae  781;    Edwards  t.  Flem- 


ing, 83  Kan.  653,  112  Pao.  836,  33  L.  R.  A. 

(N.  S.)  923 ;  Parker  v.  Wolf,  69  Or.  446,  138 
Pac.  ^;  Wlssinger  v.  Beed,  69  Wash.  681. 
125  Pac.  1030. 

In  Jennings  t.  Gorman,  above,  this  court 
without  announcing  the  rule,  referred  to  the 
first  five  cases  above  and  to  Grabe  v.  Wells, 
34  Iowa,  148,  for  a  discussion  of  the  subject 
and  for  the  enlightenment  of  the  cooit  beJow 
upon  a  retrial  of  the  case. 

The  evidence  shows  beyond  oontroTersy 
that  defendant  acquired  title  to  the  strip  in 
controversy  by  adverse  possession. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded,  with  directions  to  en- 
ter Judgment  in  favor  of  the  defendant. 

Beversed  and  remanded. 

BBAJ4TLT.  O.  J.,  and  SANMBB,  J^  oon- 
cur. 

(64  Uont.  33) 

OLOOTT  V.  GEBO.    (No.  STSft) 
(Supreme  Court  of  Montana.    June  26,  1917.) 

1.  BePLBVIN     «=58— CoMPLAlHT^-TnXB     AND 

BiuuT  or  Possession. 
PlaintiCTs  ownership  and  right  to  posses- 
sion at  time  of  commencement  of  action  ia  cov- 
ered by  allegation  of  complaint  in  claim  and 
delivery  that  all  the  times  herein  mentioned 
plaintiff  was,  continuously  has  been,  and  now 
IS,  the  owner  and  entitled  to  the  immediate  poa- 
session. 

[Kd.  Note. — For  other  cases,  see  Beplevin, 
Cent  Dig.  |§  211-214.] 

2.  Replevin  «=»93  —  Special  Vkbdict  — D«- 
tebuination  of  issues. 

Verdict  in  claim  and  delivery,  finding  plain- 
tiff the  owner  and  entitled  to  possession  of  the 
article,  or  to  its  value  thereby  found,  and  fixing 
damages  for  its  detention  in  a  certain  sum,  but 
not  finding  whether  defendant  wrongfully  Uxik 
and  detained  it  is  insufficient  to  sustain  a 
judgment  sounding  in  damages. 

[Ed.  Note.— For  other  cases,  see  Reidevin, 
Cent  Dig.  §i  360-368,  371-375.] 

3.  Appeal   and    Ebbob   «=3ll70(10>— Habm- 
LE8S  Ebbob— Defective  Vebdict. 

Failure  of  special  verdict  in  claim  and  de- 
livery to  find  on  issue  of  wrongful  taking  and 
detention  by  defendant  is  not  within  Bcr.  Codes 
IS  6593,  7118,  requiring  disregard  on  appeal  of 
errors  and  irregularities  not  affecting  substan- 
tial rights.' 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tf  4066,  4544.] 

Appeal  from  Thirteenth  Judicial  Distria 
Court,  Carbon'  County;  Gea  W.  Flerson, 
Judge. 

Action  by  Edward  Olcott  against  W.  n. 
Gebo.  Judgment  for  plaintiff,  and  defendant 
appeals.    Beversed  and  remandedL 

Goddard  &  Clark,  of  BllUngs,  fttr  ai>pti- 
lant  John  O.  Skinner  and  Frank  P.  Which- 
er,  both  of  Bed  liodge,  for  reeixHideDt. 

BBANTIiT,  0.  J.  (3alm  and  d^very. 
The  complaint  is  in  the  ordinary  form,  aver- 
ring that  plaintiff  being  the  owner,  in  pos- 
session and  entitled  to  the  possession  of  an 
automobile  of  the  value  of  |300,  the  defend- 
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ant  wrongfaHy  took  and  detained  It.  It  is 
also  averred  tbat  he  suffered  damage  during 
Its  detentimi  by  defendant  In  the  sum  of  $5 
per  day.  The  answer  consists  of  a  general 
denial  and  an  affirmative  allegation  that 
plaintiff's  claim  is  fraudulent  The  plain- 
tiff had  verdict  and  Judgment  The  defend- 
ant has  appealed  from  the  judgment  and 
from  an  order  denying  him  a  new  trial.  The 
contentions  made  are  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
o<  action,  that  the  verdict  doea  not  support 
the  Judgment,  In  that  it  does  not  respond  to 
all  the  material  issues  made  by  tlie  plead- 
ings, and  that  the  verdict  Is  contrary  to  the 
evidence. 

[1]  1.  The  criticism  of  the  complaint  is 
that  it  does  not  allege  that  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
automoMIe  at  the  time  the  action  was  com- 
menced. The  criticism  is  without  merit 
The  allegation  Is  "that  at  all  the  times  here- 
in mentioned  the  plaintiff  was,  continuously 
has  been,  and  now  is,  the  owner  and  entitled 
to  the  Immediate  possession  of  the  automo- 
bll&"  This  meets  every  requirement. 
[2]  2.  The  verdict  reads  as  follows: 
"We,  the  jury  impaneled  and  sworn  to  try 
the  above-entitled  cause,  find  that  the  plaintiff 
is  the  owner  entitled  to  the  possession  of  tlie 
Bnick  automobile  described  in  the  complaint, 
and  tliat  in  case  delivery  of  the  same  cannot 
be  had,  he  is  entitled  to  the  value  thereof, 
which  we  find  to  be  in  the  sum  of  $300.  We 
further  find  that  the  plaintiff  has  been  damaged 
by  reason  of  tb«  detention  thereof  in  the  sum 
of  $40." 

The"  OMitention  Is  that  this  does  not  con- 
tain a  finding  upon  the  material  issue  wheth- 
er defendant  wrongfully  took  and  detained 
the  automobile.  Tlie  contention  must  be  sus 
talned.  The  question  here  presented  has  sev- 
eral times  heretofore  been  considered  and  de- 
termined by  this  court  It  is  therefore  un- 
necessary to  enter  upon  a  reconsideration  of 
It  The  latest  discussion  of  it  was  in  the 
case  of  Blckey  v.  Breen,  40  Mont  868,  106 
Pac.  881,  20  Ann.  Cas.  429,  where  all  the  pri- 
or decisions  were  reviewed  and  approved.  In 
tbat  case,  considering  a  verdict  substantially 
the  same  In  form  as  the  one  before  us,  Mr. 
Justice  HoUoway  said: 

"There  is  not  any  finding  at  all  upon  the 
very  material  issues  whether  the  defendant  ever 
took  the  property  from  the  plaintiffs,  or  detain- 
ed the  same.  Assuming  that  the  jury's  findings 
as  made  are  correct,  still  the  defendant  cannot 
bo  mulcted  for  costs,  If  he  never  wrongfully 
took  or  detained  the  property.  That  a  verdict 
such  as  the  one  returned  in  this  action  is  not 
sufficient  to  sustain  a  judgment  has  been  decided 
many  times." 

This  case  was  dted  as  declaratory  of  set- 
tled law  in  this  Jurisdiction,  in  the  later  case 
of  Cuerth  v.  Atbogast  48  Mont  209,  136  Pac. 
383.  It  was  pointed  out  in  the  case  of  Han>- 
ilton  r.  Murray,  29  Mont  80,  74  Pac.  75^  that 
the  omission  of  a  verdict  to  find  on  all  the 
material  Issues  in  the  case  amounts  to  a 
mistrial. 


[3]  Counsel  for  respondent  dte  sectlona 
6503  and  7118  of  the  Revised  Codes,  and  In- 
sist that  they  require  the  Judgment  to  be  sus- 
tained notwithstanding  the  omission.  This 
contention  Is  without  merit  The  first  re- 
quires a  disregard  of  those  errors  and  Irreg- 
ularities only  whidi  do  not  affect  the  sub- 
stantial rights  of  the  parties.  If  It  had  the 
scope  counsel  would  assign  to  It  there  would 
never  be  a  successful  appeal,  for  It  would  in- 
clude all  errors  however  substantial.  The 
second  has  no  application.  It  has  applica- 
tion only  to  cases  In  which  the  respondent 
makes  cross-assignments  upon  errors  on  rul- 
ings adverse  to  him  and  preserved  In  a  bill 
of  exceptions,  in  order  to  enable  this  court  to 
determine  whether  those  complained  of  by 
the  appellant  were  compensated  or  rendered 
harmless  by  reason  of  them. 

3.  The  plaintiff  bases  his  title  upon  an  al- 
leged sale  to  him  of  the  automobile  by  one 
Darrow.  The  defendant  undertook  to  Jus- 
tify his  taking  of  It  as  sheriff  under  an  at- 
tachment as  the  property  of  Darrow  In  an 
action  brought  agolnst  I>arrow  by  a  creditor, 
on  the  ground  that  the  sale  had  not  been  ac- 
companied by  an  Immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of 
possession  as  required  by  the  statute.  Rev. 
Codes,  §  6128.  As  to  this  contention  It  is 
sufficient  to  say  that  while  the  evidence  of 
the  sale  and  change  of  possession  as  it  ap- 
pears In  the  record  Is  not  satisfactory.  It 
presented  a  case  for  the  jury  as  to  the  credi- 
bility of  the  witnesses,  which  it  was  their 
exclusive  province  to  determine. 

The  Judgment  and  order  are  reversed,  and 
the  district  court  is  directed  to  grant  a  new 
trial. 

Reversed  and  remanded. 

SANNER  and  HOLLOWAT,  JJ.,  concur. 


(M  Mont  38) 
ABMITAGB  v,  CHICAGO,  M.  &  ST.  P.  RX. 
00.     (No.  3787.) 

(Supreme  Court  of  Montana.     June  28,  1917.) 

.1.  Mastkb  and  Sebvant  €=3264(12)— Injttbies 
TO    Skbvaniv— Pleiadino — Vabianck— Stat- 

TJTE. 

Rev.  Codes,  §  6587,  provides  that  It  is  only 
when  a  particular  claim  or  defense  is  unproved 
in  its  general  scope  and  meaning  that  it  can 
be  said  that  there  is  a  failure  of  proof  or  a 
fatal  variance.  Section  6585  provides  that  no 
variance  between  the  allegations  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless 
it  has  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  A  complaint  charged  that  the 
defendant  negligently,  recklessly,  and  carelessly 
suffered,  caused,  and  permitted  the  braking  ap- 
pliance and  the  chains,  mechanisms,  and  fasten- 
ings thereon,  on  a  car  named,  to  become  defec- 
tive, etc.,  and  tbat  this  negligence  was  the  prox- 
imate cause  of  plaintiffs  injury.  The  evidence 
was  that  the  car  was  equipped  with  hand 
brakes,  and  that  a  part  of  the  equipment  was  a 
chain  connecting  two  parts  of  the  mechanism, 
which,  instead  of  being  over  a  book,  was  lashed 
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to  the  under  side  of  it  by  means  of  wire,  and 
that  it  was  this  wire  which  broke  and  caused 
plaintiff's  fall  _  and  consequent  injury.  Ileid 
that,  as  the  wire  served  the  purpose  of  a  con- 
necting link  between  the  chain  and  brake  rod, 
it  was  clearly  comprehended  within  the  general 
descriptive  terms  employed  in  the  complaint,  and 
was  not  a  variance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  872.] 

2.  Masteb  and  Servant  «=s»286(13)— Action 
FOB  Injuries— Evidence— Jury  Question. 

In  a  brakeman's  action  for  injuries  under 
the  federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  14§,  35  Stat.  65  [Comp.  St.  1916, 
$§  8657-8G65])  and  the  Safety  Appliance  Acts 
(Act  March  2,  1893,  c.  196,  27  Stat.  531  [Comp. 
St  1916,  §S  8605-8612];  Act  March  2,  1903, 
c.  976,  32  Stat  943  [Comp.  St  1916,  §|  8613- 
8615] ;  and  Act  April  14,  1910,  c.  160,  36  Stat 
298),  evidence  of  defendant's  negligence  in  main- 
taining hand-braking  appliance  held  sufficient  to 
justify  submission  of  case  to  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1020.] 

3.  MA3TEB  AND  Servant  €=3111(1)— Dutt  of 
Carrier  to  Equip  Its  Cabs  with  Safety 
Appliances — Statute. 

Under  Safety  Appliance  Act  April  14,  1910, 
c.  160,  §  2,  36  Stat  298  (Comp.  St.  1916,  § 
8618),  requiring  that  all  fcars  subject  to  the  pro- 
visions of  the  act  be  equipped  with  efficient  hand 
brakes,  the  absolute  duty  was  imposed  upon  de- 
fendant carrier  to  furnish  a  car  with  the  several 
■parts  of  the  hand-braking  appliances  so  secure- 
ly connected  that  the  brakes  could  be  set  with 
safety  in  the  ordinary  routine  of  a  brakeman's 
duties,  and  it  being  necessary  to  that  result 
that  the  chain  be  hooked  over  the  end  of  a  rod, 
the  duty  was  imposed  upon  the  carrier  to  see 
that  such  connection  was  made  in  the  first  in- 
stance, and  the  same  high  standard  of  duty  was 
imposed  upon  the  carrier  to  see  that  the  chain 
and  rod  were  connected  securely  at  all  times,  so 
that  it  was  liable  for  injuries  to  a  brakeman 
proximately  resulting  from  the  breaking  of  a 
wire  which  was  used  to  connect  the  rod  and 
chain. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  215^  255.] 

4.  Evidence  «=>588— Confliotino  Evidencs 
— Weight. 

It  is  the  prerogative  of  the  jury  to  believe 
the  evidence  of  either  side  in  case  of  conflict 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2437:  Witnesses,  Cent  Dig.  i 
1164.] 

5.  Damaqes  «=3l32(3)  —  Excessitk  Dauaoes 
—Passion  and  Prejudice. 

Where  it  appeared  that  plaintiff  suffered  a 
severe  rupture,  which  permits  the  intestines  to 
come  down  into  the  scrotum  on  the  left  side, 
that  he  sustained  an  injury  to  the  back,  which 
affected  the  nerves  branching  off  from  .the  low- 
er portion  of  the  spinal  column,  that  this  in- 
jury was  of  such  severity  that  there  was  dis-, 
coloration  and  swelling  on  the  back  at  the  time 
of  the  trial,  more  than  six  months  after  the  in- 
jury, and  that  as  a  result  of  such  injury  plain- 
tiff has  been  rendered  sexually  impotent,  and  is 
very  nervous,  and  has  lost  much  sleep,  and  that 
at  the  time  of  the  accident  he  was  an  able-bodied 
man  41  years  of  age,  with  more  than  20  years' 
experience  as  a  railroad  man,  and  was  a  brake- 
man  and  extra  conductor  earning  $115  a  month 
as  brakeman,  and  had  an  expectancy  In  life  of 
27  years,  and  has  been  unable  to  work  since  the 
accident,  and  that  the  injury  to  his  nervous 
system  is  permanent,  and  will  probably  be  pro- 
gressive, a  verdict  for  $6,000  is  not  so  large  as 


to  indicate  passion  or  prejudice  on  the  part  of 
the  jury. 

[Ekl.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  {  374.] 

Appeal  from  District  Court,  Oallatia  Coun- 
ty ;  Ben  B.  Law,  Judge. 

Action  by  W.  O.  Armitage  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals.     Affirmed. 

E.  M.  Hall,  of  Helena,  and  W.  S.  Hartman,. 
of  Bozeman,  for  appellant  C.  E.  Carlson,  of 
Bozeman,  and  Dunn  &  Carlson,  of  Albert  Lea, 
Minn.,  for  respondent 

HOLLOW  AY,  J.  On  December  2,  1914, 
the  defendant,  an  Interstate  carrier,  brought 
Its  east-bound  freight  train  No.  74  Into  the 
yards  at  Harlowtou,  placed  It  upon  a  side 
track,  and  cut  off  the  locomotive.  It  was 
necessary  to  hold  the  cars  by  means  of  the 
hand  brakes,  and  the  plaintiff,  head  brake- 
man  upon  the  train,  In  the  discharge  of  bis 
duties  undertook  to  set  the  brakes  upon  car 
No.  61981,  but  the  brake  mechanism  gave 
way  and  plaintiff  was  Injured.  He  brought 
this  action  to  recover  damages  and  prevailed 
in  the  lower  court.  The  defendant  has  ap- 
pealed from  the  Judgment  and  from  an  order 
denying  Its  motion  for  a  new  trial.  The 
specifications  of  error  are  presented  In  four 
ccmtentious. 

-  [1]  1.  It  Is  Insisted  that  there  Is  a  variance 
between  the  allegations  of  negUg^ice  a:qd  the 
proof,  which  amounts  to  a  failure  of  proof. 
It  Is  charged  In  the  complaint  that  the  de- 
fendant "negligently,  recklessly,  and  care- 
lessly suffered,  caused,  and  perrnltted  the 
said  braking  appliance,  and  the  chains, 
mechanisms,  and  fastenings  thereon  [on  car 
61981]  to  be  and  become  defective,  old,  bat- 
tered, worn,  out  of  repair,  broken,  and  weak, 
and  made  of  Insufficient  and  Improper  ma- 
terial," and  that  this  negligence  was  the 
proximate  cause  of  plaintiff's  Injury.  The 
evidence'  discloses  that  the  car  was  equipped 
with  hand  brake  appliances,  consisting, 
among  other  things,  of  the  brake  staff,  wheel, 
and  ratchet,  a  chain  attached  to  the  staff, 
which  passes  over  a  pulley  and  back  under 
the  car  to  a  reach  rod,  which  In  turn  Is  at- 
tached to  an  equalizer  lever.  The  front  end 
ot  the  reach  rod  Is  bent  upward  and  back, 
forming  a  large  hook,  and  the  design  of  the 
equipment  Is  that  the  chain  shall  be  fastened 
to  this  rod  by  having  the  last  link  placed 
over  the  hook.  It  Is  the  theory  of  plalntltTs 
case,  supported  by  his  testimony,  that  Instead 
of  the  chain  and  rod  being  connected,  as 
they  were  Intended  to  be,  the  last  link  of  the 
chain  was  not  over  and  aboi^  the  hook,  but 
was  lashed  to  the  under  side  of  It  by  means  ot 
some  old,  rusty  baling  wire,  and  that  It  was 
this  wire  which  broke  and  caused  plalntlfTs 
fall  and  consequent  Injury.   The  wire  served 
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tbe  purpose  of  a  connecting  link  between  the 
cbain  and  reach  rod,  and  in  our  opinion  Is 
ftilrly  comprehended  within  the  general  de- 
scriptive terms  employed  in  the  complaint. 
It  ia  only  when  a  particular  claim  or  defense 
Is  nnproved  in  its  general  scope  and  mean- 
ing that  It  can  be  said  that  there  is  a  fail- 
ure of  proof,  or  a  fatal  variance,  as  It  Is 
commonly  miscalled.  Section  6587,  Rev. 
Codes.  The  complaint  Is  laboriously  prolix, 
bat  the  rules  of  pleading  and  practice  are 
now  very  liberal.  Section  6585,  Revised 
Codes,  provides : 

"No  variance  between  the  allegation  in  a 
pleading  and  the  proof  is  to  be  deemed  material, 
unless  It  hag  actually  mialed  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits." 

[2]  2.  It  ia  contended  that  the  verdict  Is 
against  the  law  as  declared  in  the  court's 
instructions  8,  9,  and  10.  Instructions  d  and 
10  relate  to  the  burden  of  proof  and  to  the 
quantum  of  proof  necessary  to  warrant  a 
verdict  for  the  plaintiff.  We  are  satisfied 
that  there  was  sufficient  evidence  to  Justify 
a  submission  of  the  case  to  the  jury,  and 
that  neither  of  these  instructions  was  disre- 
garded. Instruction  8  wUl  be  considered  In 
oonnection  with  the  next  assignment. 

[3]  3.  This  action  was  brought  under  the 
federal  Employers'  Liability  Act  of  April  22, 
1908  (35  Stat,  at  Large,  65,  c.  149),  and  the 
Safety  Appliance  Arts  of  March  2,  1893  (27 
Stat,  at  Large,  531,  c  196),  March  2,  1903 
(32  Stat,  at  Large,  M3,  c.  976),  and  April  14, 
1910  (36  Stat  at  Large,  298,  c.  160).  The 
last-mentioned  act  requires  that  aU  cars  sub- 
ject to  the  provisions  of  the  act  must  be 
equipped  with  "efficient  hand  brakes."  It  is 
now  settled  beyond  controversy  that  these 
Safety  Appliance  Acts  impose  upon  the  car- 
rier an  absolute  duty  (1)  to  equip  its  cars 
with  the  prescribed  appliances,  and  (2)  to 
maintain  such  appliances  in  a  secure  condi- 
tion. St.  Louis,  I.  M.  &  8.  Ry.  Co.  v.  Taylor, 
210  U.  S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061 ; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  United  States, 
2a)  U.  S.  559,  31  Sup.  Ct  612,  55  L,  Ed.  582; 
Delk  V.  St  Louis  &  San  Francisco  R.  R.  Co., 
220  U.  S.  580,  31  Sup.  Ct  617,  55  I*  Ed.  690; 
Texas  &  Pac.  Ry.  Co.  v.  Rigsby,  241  U.  S. 
33,  36  Sup.  Ct  482,  60  L.  Ed.  874.  Under 
Instructions  of  the  court  the  Jury,  in  re- 
sponse to  special  interrogatories,  found  in 
■effect  that  the  readi  rod  and  chain  met  the 
requirements  of  the  federal  acts  and  the 
regulations  of  the  Interstate  Ccmimerce  Com- 
mission, If  the  chain  had  been  hooked  over 
the  end  of  the  rod  as  intended;  and  it  is 
now  the  contention  of  appellant  that  it  did 
not  violate  the  law,  even  though  some  one 
■wrongfully  connected  the  chain  and  rod  by 
means  of  the  baling  wire,  which  would 
not  withstand  the  force  necessary  to  set  the 
brakes.  Counsel  for  appellant  epitomize  this 
contention  as  follows: 

"All  that  is  required  is  that  the  brake  rod 
and  chain  be  constructed  according  to  the  de- 
sign and  requirements  of  the  Interstate  Com- 


merce Commission,  so  they  can  be  hooked  togeth- 
er in  the  usual  manner  for  the  proper  operation 
of  the  appliance.  *  •  •  The  perfect  braking 
appliance  did  not  become  inefficient  or  unsafe  be- 
cause some  one  went  to  the  trouble  of  wirinE  the 
link  on  the  end  of  the  brake  chain  to  the  nook 
on  the  end  of  the  brake  rod." 

While  no  one  of  the  cases  cited  above 
Involved  a  state  of  facts  similar  to  the  facts 
of  the  case  before  us,  yet  as  we  understand 
the  construction  placed  upon  the  Safety  Ap- 
pliance Acts  by  those  cases,  the  principle  in- 
volved in  each  of  them  is  the  same  as  that 
presented  in  tills  instance.  Certainly  it  could 
not  be  contended  that  if  car  No.  61981  had 
been  turned  out  of  the  shops  with  the  hand 
brake  appliances  loaded  on  the  car,  there 
would  have  been  a  oompUance  with  section  2 
of  the  act  of  1910,  even  though  each  com- 
ponent part  was  in  i>erfect  condition.  Nei- 
ther, In  our  <H>inlon,  would  the  requirements 
of  the  act  have  been  met  If  the  defendant  In 
the  first  Instance,  in  adjusting  these  appli- 
ances to  the  car,  had  deliberately  fastened- 
the  chain  to  the  rod  by  means  of  an  old  rusty 
wire,  which  would  not  withstand  the  strain 
necessary  to  set  the  brakes.  The  act  dearly 
requires  that  the  carrier  shall  not  only  fur- 
nish the  necessary  parts  of  the  braking  ap- 
paratus, but  it  shall  furnish  them  so  proper- 
ly adjusted  and  connected  that  the  brake  wlU 
be  efficient  in  the  condition  In  which  the  car 
is  turned  over  to  the  employ^.  To  make  » 
more  concrete  application :  The  absolute  duty 
was  imposed  upon  defendant  to  furnish  this 
car  with  the  several  parts  of  the  hand-brak- 
ing appliances  so  securely  connected  that 
the  brakes  could  be  set  with  safety  in  the 
ordinary  routine  of  a  brakeman's  duties. 
If  it  was  necessary  to  that  result  that  the 
chain  be  hooked  over  the  end  of  the  rod, 
then  the  duty  was  Imposed  upon  the  carrier 
to  see  that  such  connection  was  made  In  the 
first  instance. 

As  we  understand  the  decisions  in  the  cases 
above  cited,  the  same  high  standard  of  duty 
Is  Imposed  upon  the  carrier  to  maintain 
the  appliances  In  a  secure  condition  as  ia 
Imposed  upon  it  to  furnish  the  equipment  In 
the  first  Instance;  and  If  this  be  correct — 
and  we  think  it  Is— then  there  was  Imposed 
upon  tills  defendant  an  absolute  duty  to  see 
that  the  chain  and  nod  were  connected  secure^ 
ly  at  all  times,  and  its  failure  to  do  so  con- 
stitutes a  breach  of  Its  statutory  duty. 

Instruction  8  is  couched  in  language  whose 
meaning  is  very  obscure ;  but  assuming  that 
counsel  for  defendant,  who  pr<v)osed,  and 
secured  the  trial  court  to  give,  It,  understand 
its  meaning,  we  adopt  their  Interpretation. 
In  their  brief  they  say : 

"Instruction  No.  8  told  the  jury  that  the 
Safety  Appliance  Laws',  or  the  orders  of  the  In- 
terstate Commerce  Commission,  did  not  pre- 
scribe the  manner  of  fastening  the  brake  chain 
onto  the  brake  rod,  or  what  kind  of  a  link  or 
hook  should  be  used,  and  tliat  appellant  was  not 
bound  to  select  the  best  or  safest  appliance,  nor 
the  best  method  of  its  operation,  and  if  at  the 
time  of  its  selection,  hooking  the  chain  over  the 
gooseneck  on  the  end  of  the  rod  was  generally 
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tued  in  fastening  the  brake-rod  and  chain  to- 
gether, and  was  reasonably  adapted  to  the  pur- 
pose, and  kept  at  all  times  in  reasonably  safe, 
efficient,  and  suitable  condition  for  the  serv- 
ant to  do  his  work,  appellant  bad  discharged  its 
duty  and  was  not  liable." 

If  the  Instruction  has  any  meaning  or  any 
application  to  the  facts  of  this  case,  It  must 
be  held  to  state  that  the  carrier  discharged 
Its  duty  under  the  law  and  regalations  of  the 
Interstate  Commerce  Commission,  If  It  equip- 
ped the  car  with  proper  hand-braking  appli- 
ances, consisting,  among  other  things,  of  the 
chain  hooked  pver  the  end  of  the  rod,  and 
kept  such  appliances  at  all  times  In  a  reason- 
ably safe,  efficient,  and'  suitable  condition 
for  the  servant  to  do  his  work.  Under  the 
evidence  that  the  proper  method  of  connect- 
ing the  chain  and  rod  was  by  hooking  the 
end  link  of  the  chain  over  the  hook  on  the 
rod,  the  Jury  must  have  understood  that  the 
carrier's  duty  could  be  discharged  only  by 
providing  these  parts  properly  connected 
and  by  keeping  tliem  connected  In  a  reason- 
ably safe,  efficient,  and  suitable  c<»idltion  for 
the  servant's  use.  If  this  Is  not  the  mean- 
ing of  the  instruction,  we  are  at  a  loss  to 
understand  it  If  it  is  the  meaning,  then  it 
correctly  measures  the  carrier's  duty  as 
stated  above,  and  the  verdict  is  not  contrary 
to  it,  for  the  evidence  offered  by  plaintiff  dis- 
closes that  the  carrier  did  not  keep  the  chain 
and  rod  connected  In  a  safe,  efficient,  and 
suitable  manner  for  the  servant's  use.  There 
Is  not  any  evidence  that  plaintiff  connected 
the  rod  and  chnin  by  means  of  the  wire. 

(4,  (]  4.  It  is  contended  that  the  verdict 
for  $6,000  is  so  excessive  as  to  Indicate  that 
it  was  given  under  the  influence  of  passion 
and  prejudice.  That  the  plaintiff  suffered 
some  Injury  is  not  disputed,  but  the  extent  of 
the  Injury  Is  the  subject  of  controversy. 
That  there  Is  a  sharp  conflict  in  the  evidence 
upon  this  question  cannot  be  gainsaid.  If 
the  Jurors  believed  the  testimony  of  Drs. 
Blair,  Crabbe,  Judd,  and  Wlllard,  their  ver- 
dict cannot  be  Justified;  but  they  were  at 
liberty  to  refuse  to  believe  It,  and  apparent- 
ly exercised  their  prerogative  accordingly. 
From  the  testimony  of  the  plaintiff,  his  wife, 
and  "Dr.  S^tz,  the  Jury  could  draw  the  legiti- 
mate inferences  that  plaintiff  suffered  a  se- 
vere rupture,  which  permits  the  Intestines  to 
come  down  Into  the  scrotum  on  the  left  side ; 
that  he  sustained  an  Injury  to  the  back, 
which  affected  the  nerves  branching  otC  from 
the  lower  portion  of  the  spinal  column ;  that 
this  injury  was  of  such  severity  that  there 
was  discoloration  and  swelling  on  the  back  at 
the  time  of  the  trial,  more  than  six  months 
after  the  injury ;  that  as  a  result  of  the  in- 
Jury  he  has  been  rendered  sexually  Impotent ; 
that  he  Is  very  nervous  and  has  lost  much 
sleep;  that  at  the  time  of  the  accident  he 
was  an  able-bodied  man  41  years  of  age,  with 
more  than  20  years'  experience  as  a  railroad 
man,  was  a  brakeman  ».nd  extra  conductor 


earning  $115  per  month  as  a  brakeman,  bad 
an  expectancy  In  life  of  27  years,  and  bad 
been  unable  to  pursue  his  work  after  the  ac- 
cident and  up  to  the  time  of  the  trial.  There 
Is  some  evidence  also  to  Justify  the  inference 
that  the  Injury  to  his  nervous  system  Is  per- 
manent and  will  probably  be  progressive. 
While  subsequent  events  may  demonstrate 
that  the  Jurors  were  exceedingly  liberal  in 
thdr  allowance,  the  amount  of  the  verdict. 
In  the  light  of  the  evidence.  Is  not  so  large 
as  to  shock  the  conscience,  and  we  do  not 
feel  Justified  in  substituting  our  Judgment 
for  that  of  the  Jury. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  C  J.,  and  SANNEB,  J.,  con- 
cur. 


(U  Moot.  (2) 

STATE  T.  HOPKINS.     (No.  8980.) 
(Supreme  Court  of  Montana.    July  2, 1917.) 

1.  Statutes  «=»114(3)— Subject  and  Title— 

OSTEOPATmr— CniROPBACTIC. 

Const,  art.  6,  {  23,  requiring  an  act  to  con- 
tain but  one  subject,  to  be  clearly  expressed  in 
its  title,  is  not  contravened  by  Laws  1907,  c.  112, 
entitled  an  act  to  amend  Laws  1005,  c  51,  H 
8,  12,  relating  to  the  practice  of  osteopathj-, 
and  defining  wnat  evidence  shall  be  dermed  suffi- 
cient to  constitute  the  practice  of  osteopathy, 
defining  practice  of  osteopathy  so  as  to  include 
practice  of  chiropractic,  by  making  it  applicaMe 
to  every  branch  of  the  healing  art  by  use  of 
the  bands. 

[Ed.  Note.-^For  other  cases,  see  Statutes, 
Cent  Dig.  i  145.] 

2.  Phtbicians  and  Subgeonb  4=s>2 — Proviso 
— Practicino  Osteopathy. 

_  Proviso  to  Rev.  Codes,  (  1U05,  defining  prac- 
ticing osteopathy,  that  nothing  in  the  section 
shall  be  construed  to  restrain  a  Ipgally  licensed 
physician  or  surgeon  in  the  practice  of  his  pro- 
fession, does  not  permit  a  practitioner  of  medi- 
cine or  surgery  to  practice  osteopathy. 

[Ed.  Note.— For  other  cases,  see  Phydciana 
and  Surgeons,  Cent  Dig.  |  2.] 

3.  CoNSTiTUTioNAi,  LAW  «=>208(6)  —  Phtbi- 
cians AND    SUBOEONS  e=>Z  —   LiBEBTT   OI' 

Occupation— Pbacticino  Osteopathy. 
Rev.  Codes,  §  1596,  making  it  unlawful  to 
practice  osteopathy  without  a  license  from 
board  of  examiners,  does  not  make  an  arbi- 
trary classificatk)n  denying  right  of  citizens  to 
engage  in  a  lawful  occupation,  and  so  cousti-' 
tute  an  abuse  of  the  police  power. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  661,  (JSa,  667;  Physicians 
and  Surgeons,  Cent  Dig.  |  2.] 

4.  Physicians  and  Suboeonb  «=>2— Ghibo- 
PBAOTOBS— Subjects  of  B2xaminationb. 

To  require  a  chiropractor,  whose  treatment 
is  confined  principally  to  the  spine,  to  take  an 
examination  on  anatomy  and  the  other  branch- 
es of  science  prescribed  by  Rev.  Codes,  I  1598, 
for  examination  of  ostec^aths  generally,  as 
does  section  1606,  by  defining  practice  ot  os- 
teopathy so  as  to  indude  practice  of  chiroprac- 
tic, cannot  be  said  to  have  no  proper  relation 
to  such  practice,  necessary  that  it  may  be  held 
invalid. 

[Ed.  Note.— For  other  cases,  -see  Physicians 
and  Surgeons,  Cent  Dig.  f  2.] 
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5.  MoifOP(»jn    ig-^l   OccppATiowa— Oarao- 

PATHS  AND  CHIBOPBACTOBB. 

Her.  Codes,  8  1605,  including  in  its  defini- 
tion of  practice  of  osteopathy,  all  treatment  by 
use  of  the  hands  or  mechanical  appliances,  and 
so  iucludinK  practice  of  chiropractic  for  pur- 
poao  of  requiring:  qualifications  and  a  license  to 
practice,  is  not  an  attempt  to  confer  a  monopoly 
on  the  school  of  osteopathy. 

[Ed.  Note. — For  other  cases,  see  Monoi>olies, 
Cent.  Dij.  |  8.1 

6.  Phtsiciaks  and  Suboeons  9=>C(10)  — 
Practicinq  Osteopathy  Without  License 
— kvidbncb. 

The  register  of  names  of  all  applicants  for 
license  to  practice  osteopathy,  which  Rev.  Codes, 
I  15S5,  requires  the  secretary  of  the  board  or 
osteopathic  examiners  to  keep,  whether  they  be 
granted  or  refused  a  license,  and  which  such 
section  declares  to  be  prima  fade  evidence  of 
all  matters  recorded  therein^  disclosing  that  one 
prosecuted  for  practicing  without  a  license  had 
never  applied  to  the  board  for  a  license,  nor 
<>Ten  to  the  secretary,  as  permitted  by  section 
1597,  for  a  temporary  license  or  certificate,  with 
no  evidence  to  contradict  it,  is  sufficient  on  that 
point. 

[Ed.  Note.— For  other  cdscs,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  10.] 

7.  Irdictubnt  and  Information  (8=9111(1) — 
Neoativiko  Exckptions  —  Practicing  Os- 
TEOPATiiT  Without  License. 

Information  for  practicing  osteopathy  with- 
out a  license  from  the  board  of  osteopathic  ex- 
aminers board,  declared  unlawful  by  Rev.  Codes 
{  1506,  need  not  negative  defendant  having  pro- 
cured a  temporary  certificate  from  the  secre- 
tary of  the  board,  as  permitted  by  section  1597; 
such  proeurance  being  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  295.] 

a  Pbtsicians  and  Subqeons  ©=>6a0)  — 
Pbaoticino  Osteopathy— Licensed  Phtbi- 
ciAN — Evidence. 
Even  if  the  allegation  of  the  information 
for  practicing  osteopathy  without  a  license  from 
the  board  w  osteopathic  examiners  that  de- 
fendant was  not  a  licensed  practitioner  of  medi- 
cine or  surgery  be  material,  the  register  of  ap- 
plicants to  the  board  of  medical  examiners  for 
a  certificate  to  practice,  required  by  Rev.  Codes, 
I  1586,  to  be  kept  b^  such  board,  and  by  such 
section  declared  prima  facie  evidence  of  all 
matters  therein  kept,  and  by  section  7962  pre- 
sumed to,  have  been  correctly  kept,  not  showing 
defendant  to  have  been  an  applicant,  is  suffi- 
cient evidence  thereon. 

flSfd,  Note. — SV>r  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  |  10.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;   B.  Lee  Word,  Judge. 

W.  H.  Hopkins  was  convicted,  and  appeals. 
Afflrmed. 

W.  D.  Rankin,  of  Helena,  for  appellant 
J.  P.  Donnelly,  of  Havre,  S.  O.  Ford,  of 
Helena,  and  Frank  Woody,  of  Butte,  for  the 
Stateu 

BBANTLT,  C.  J.  The  defendant  was  con- 
victed of  a  misdemeanor  committed  by  en- 
gaging In  the  practice  of  osteopathy  "under 
and  by  the  name  of  chiropractic  or  chiroprac- 
tor" for  compensation  without  first  having 
obtained  a  Ucense  from  the  state  board  of 
osteopathic    examiners.      He    has    appealed 


from  the  judgment  and  an  order  denying 
him  a  new  trial. 

J1]  1.  The  first  contention  Is  that  the  con- 
viction cannot  be  sustained  because,  if  it 
was  the  Intention  of  the  Legislature,  in  enact- 
ing the  provisions  of  the  Revised  Codes  re- 
lating to  the  practice  of  osteopathy,  to  In- 
clude in  their  meaning  one  engaged  in  prac- 
tice of  healing  as  a  chiropractor,  they  are 
repugnant  to  section  23,  art  5,  of  the  Con- 
stitution of  Montana,  and  therefore  void  In 
this:  That  there  Is  not  found  in  the  title 
of  the  bills  by  which  these  provisions  were 
enacted  any  mention  of  chiropractors  or  those 
engaged  in  the  practice  of  chiropractic.  A 
brief  history  of  this  legislation  will  be  found 
In  State  v.  Dodd,  51  Mont  100,  149  Pac. 
481.  By  reference  to  the  acts  of  1905  (Laws 
1905,  c.  51,  p.  108),  and  1907  (Laws  1907,  c. 
112,  p.  283)  the  purpose  of  the  legislation 
becomes  apparent  The  act  of  1905  supplant- 
ed the  original  act  of  1901  on  the  same 
snbject  Neither  of  these  defined  the  term 
"osteopathy"  or  the  expression  "practicing 
osteopathy,"  the  Legislature  assuming  that 
both  the  term  and  the  expression  were  well 
understood  and  did  not  Include  the  practice 
of  medicine  or  surgery.  The  purpose  of 
the  act  of  1907  was  to  amend  sections  8  and 
12  of  the  law  of  1905  by  increasing  the  pen- 
alty for  a  violation  of  it,  and  to  define  specif- 
ically the  expression  "practicing  osteopathy" 
In  order  to  Indicate  clearly  the  meaning  of 
it  and  to  distinguish  It  from  the  practice  of 
medldne  or  surgery  which  are  regulated  by 
other  provisions  on  the  subject  Rev.  Codes, 
II  1585-1593.  The  acts  of  1905  and  1907  ap- 
pear in  the  Revised  Codes  as  sections  1594r- 
1606,  Inclusive;  sections  1601  and  1605  being 
the  amended  sections.  Upon  a  comparison 
of  the  definition  of  the  expression  "practic- 
ing osteopathy"  found  in  section  1605  with 
the  acc^ted  definition  of  the  expression 
"practicing  chlropractie,"  it  is  clear  that  the 
practice  of  the  latter  comes  within  the  pur- 
view  of  the  legislation.  Section  1605  reads : 
.  "Every  person  shall  be  deemed  practicing  os- 
teopathy within  the  meaning  of  this  act  who 
shall  (a)  attend  to,  or  use  in  connection  with 
his  or  her  name  the  words  'Doctor  of  Oste- 
opathy, or  Diplomat  of  Osteopathy,  or  Osteo- 
path, or  Osteopathlst  or  Osteopathic  Practition- 
er, or  Osteopathic  Physician,'  or  words  of  like 
import,  or  any  abbreviation  thereof,  or  the  let- 
ters 'D.  O.,'  or  who  shall  (b)  profess  publicly 
to,  or  who  shall,  either  on  his  own  behalf,  in 
his  own  name,  or  in  his  trade  name,  or  in  be- 
half of  any  other  person,  corporation,  associa- 
tion, partnership,  either  as  manager,  book- 
keeper,  practitioner,  or  agent,  treat,  cure,  al- 
leviate or  relieve  any  ailment  or  disease  of  ei- 
ther mind  or  body  or  cure  or  relieve  any  frac- 
ture or  misplacement  or  abnormal  condition 
or  bodily  injury  or  deformity,  by  any  treat 
mont  or  manipulation  or  method  of  manipulat 
ing  a  human  body  or  any  of  its  limbs,  muscles 
or  parts,  by  the  use  of  the  hands,  or  mechani- 
cal appliances.  In  an  effort  or  attempt  to  r» 
lieve  any  pressure,  obstruction,  misplacement  or 
defect,  in  any  bone,  muscle,  ligament,  nerve, 
vessel,  organ  or  part  of  the  body,  after  having 
received,  or  with  the  intent  or  expectation  of 
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receirine  therefor  either  directly  or  Indirectly 
any  'bonus,  gift  or  compensation  whatsoever: 
Provided,  however,  that  nothing  in  this  section 
shall  be  construed  to  restrain  or  restrict  any 
legally  licensed  physician  or  surgeon  in  the  prac- 
tice of  his  profession." 

In  Webster's  New  Standard  Dictionary 
"chiropractic"  Is  defined  as: 

"A  system  of  the  practice  of  adjusting  the 
joints,  especially  of  the  spine,  by  hand  for  the 
caring  of  disease." 

We  gather  from  the  brief  of  counsel  that 
one  who  practices  the  system  is  technically 
designated  as  a  "chiropractor." 

The  Legislature  in  formulating  the  deflnl- 
tlon  In  section  1605,  supra,  manifested  the 
intention  to  make  the  regulations  applicable 
to  the  practice  of  osteopathy  equally  appllca- 
ble  to  every  branch  of  the  healing  art  by 
the  use  of  the  bands,  by  whatever  name  the 
practitioner  might  call  himself  or  apply  to 
the  system.  Since  this  definition  is  broad 
enough  to  include  the  system  of  chiropractic, 
the  inference  is  necessary  that  the  Legisla- 
ture Intended  to  include  it,  whether  it  was 
a  matter  of  common  knowledge  or  not. 

The  title  of  the  act  of  1905  is  the  follow- 
ing: 

"An  act  to  regulate  the  practice  of  68teopatby 
in  the  state  of  Montana,  and  to  license  osteo- 
paths to  practice  in  tlie  state,  and  to  estab- 
lish a  board  of  osteopathic  examiners,  and  to 
punish  persons  violating  the  provisions  of  this 
act,  and  to  repeal  House  Bill  No.  38  of  the 
7th  Legislative  Assembly  of  tho  state  of  Mon- 
tana, approved  Teb.  26,  1901." 

The  following  is  the  title  of  the  amend- 
atory act: 

"An  act  to  amend  sections  8  and  12  of  chap- 
ter 51,  Laws  of  1905,  relating  to  the  practice 
of  osteopathy  contrary  to  law  in  the  state  of 
Montana,  and  providing  a  penalty  therefor, 
and  defining  what  evidence  shall  be  deemed  suffi- 
cient to  constitute  the  practice  of  osteopathy." 

The  provision  of  the  Constitution  In- 
voked by  counsel  has  so  frequently  been  con- 
sidered and  its  scope  and  meaning  declared 
by  this  court  that  it  would  be  a  work  of 
supererogation  to  enter  upon  a  discussion  of 
it  again.  In  brief,  it  may  be  stated  that  Its 
pnrpose  is  to  prevent  fraud  and  deception  in 
the  enactment  of  legislation,  and  to  this  end 
to  require  that  every  bill  Introduced  in 
the  Legislature  must  relate  to  a  single  sub- 
ject which  shall  be  so  clearly  expressed  in  a 
title-  prefixed  to  it  that  both  the  members 
of  the  Legislature  and  the  public  may  under- 
stand the  object  to  be  accomplished  by  it. 
State  V.  Anaconda  C.  Min.  Co.,  23  Mont  498, 
59  Pac.  854;  State  v.  McKlnney,  29  Mont. 
375,  74  Pac.  1095,  1  Ana  Oas.  579,  and  cases 
cited ;  Yegen  v.  Board  of  County  Com'rs,  34 
Mont.  79,  85  Pac.  740. 

The  title  of  the  act  of  1905  discloses  that 
the  subject  of  the  proposed  legislation  was 
the  regulation  of  the  practice  of  osteopathy. 
The  title  of  the  amendatory  act  also  refers 
exclusively  to  the  practice  of  osteopathy, 
and  indicates  that  it  was  the  intention  of  the 
Legislature  to  define  what  that  expression 
was  intended  to  include.    Tbat  this  defini- 


tion includes  the  practice  of  chiropractic  and 
applies  to  chiropractors  is  no  valid  objection 
to  it.  It  meets  the  requirement  of  the  pro- 
vision of  the  Constitution  relied  on  and  is 
valid. 

[I]  2.  We  notice  next  the  contention  that 
these  provisions  are  invalid  because  they 
are  arbitrary  and  unreasonable  class  legis- 
lation. It  is  said  that  the  proviso  in  section 
1605  permits  a  regularly  licensed  practition- 
er of  medicine  or  surgery  to  practice  oste- 
opathy without  a  license  from  the  state  board 
of  osteopathic  examiners,  whereas  it  prohib- 
its every  one  else  from  doing  so  without  a 
license,  and  hence  is  repugnant  to  section  1 
of  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  which  guarantees 
the  equal  protection  of  the  laws.  In  the 
case  of  State  v.  Dodd,  supra,  the  contention 
was  made  that  the  proviso  found  in  section 
1591  of  the  statute,  relating  to  the  practice 
of  medicine,  denies  to  every  person,  except 
an  osteopath,  the  right  to  practice  medicine 
or  surgery  without  a  license  wtiile  it  per- 
mits him  to  practice  it.  In  disposing  of  the 
contention,  the  court,  speaking  through  Mr. 
Justice  Hollo  way,  said: 

"Counsel  for  appellant  insists  that  the  effect 
of  that  section,  with  the  proviso  quoted,  is  to 
deny  to  every  person,  except  osteopaths,  the 
right  to  practice  medicine  or  surgery  in  Mon- 
tana without  a  certificate  from  the  state  board 
of  medical  examiners,  and  that,  in  excepting  li- 
censed osteopaths  from  tho  operation  of  its  pro- 
visions those  persons  thus  favored  are  free  to 
engage  in  the  practice  of  medicine  or  surgery 
without  having  to  submit  to  the  ordeal  of  an  ex- 
amination and  without  having  the  certificate 
required  of  every  other  one  who  seeks  to  en- 
gage in  the  like  practice.  If  the  construction 
thus  sought  to  be  placed  upon  the  language  of 
section  1591  is  justitiod,  we  might  readily  assent 
to  the  conclusion  that  the  classification  made 
is  an  arbitrary  one,  and  that  the  case  present- 
ed upon  this  appeal  falls  within  the  rule  an- 
nounced in  State  v.  Cudahy  Packing  Co.,  33 
MonL  179,  82  Pac.  833,  114  Am.  St.  Rep.  804, 
8  Ann.  Cas.  717,  and  that  the  statute  in  its 
operation  denies  to  the  appellant  the  equal  pro- 
tection of  the  lows.  In  assuming,  however, 
that  section  1591  permits  an  osteopath,  to  prac- 
tice medicine  without  a  certificate  from  the 
state  board  of  medical  examiners,  counsel  for 
appellant  errs,  and  with  the  fall  of  this,  his 
fundamental  premise,  goes  his  entire  argument." 

It  was  further  said: 

"When  the  proviso  was  inserted  in  what  is 
now  section  1591,  the  Legislature  understood 
that  the  practice  of  osteopathy:  (a)  Did  not 
comprehend  the  practice  of  medicine  or  -surgery ; 
and  (b)  that  it  was  already  regulated  and  con- 
trolled by  appropriate  statutes  enacted  pursu- 
ant to  the  police  power  of  the  state.  The  only 
effect,  then,  of  this  legislation,  has  been  to  classi- 
fy all  those  engaged  in  the  healing  art  into 
two  classes:  (1)  Physicians  and  surgeons,  or 
those  engaged  in  the  practice  of  medicine  or 
surgery;  and  (2)  osteopaths,  or  those  devoted  to 
the  practice  of  osteopathy.  That  legislation 
which  makes  a  reasonable  classification  of  sub- 
jects is  not  open  to  any  constitutional  objec- 
tion upon  that  ground  has  'been  determined  so 
often  that  argument  upon  the  matter  may  well 
be  deemed  foreclosed." 

If  section  1591  does  not  authorize  an  osteo- 
path to  practice  medicine  or  sui^ry,  obvious- 
ly section  1605  does  not  permit  a  practitioner 
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of  medldne  or  surgery  to  practice  oste- 
(^wtliy:  and  so  It  was  held  In  the  decialMi 
In  State  v.  Wood,  166  Pac.  682,  not  yet  of- 
ficially reported. 

[3]  3.  It  Is  contended  tbat  tbe  statute 
makes  fCn  arbitrary  classification  denying  tbe 
rl^t  of  citizens  to  engage  in  a  lawful  occu- 
pation, and  Is  thertfore  an  abuse  of  the  po- 
lice power  of  the  state:  This  contention  has 
heretofore  been  several  times  tbe  subject  of 
consideration  by  this  court,  and  determined 
contrary  to  the  contention  of  counsel.  Craig 
▼.  Medical  Kzaminers,  12  Monfe.  203,  29  Pac. 
532;  State  v.  District  Court,  26  Mont.  121, 
66  Pae  754;  Johnson  v.  City  of  Great  Falls, 
38  Mont  870,  99  Pac.  1059,  IS  Ann.  Cas.  974; 
State  T.  Dodd,  supra.  In  State  v.  District 
Court,  supra.  In  considering  the  yalidity  of 
the  provisions  relating  to  tbe  practice  of 
medldne  or  surgery,  the  court  said: 

"It  may  be  stated,  as  a  general  proposition, 
that  every  pera<>n  has  a  natural  right  to  pursue 
any  lawful  business  or  profession.  This  general 
statement  is  subject,  however,  to  the  limitation 
tbat  the  person  asserting  such  a  right  must, 
before  attempting  to  exercise  it  comply  with 
all  reasonable  police  regulations  made  by  the 
state  touching  the  qualifications  declared  neces- 
sary for  tbe  particular  calling.  In  the  absence 
of  ancfa  regulations,  the  right  is  absolute,  and 
may  be  exercised  at  pleasure;  but  where  they 
exist,  compliance  with  them  is  a  condition 
precedent  and  until  this  condition  is  fulfilled 
tbe  right  is  in  abeyance,  and  may  not  be  exet^ 
cised  at  all.  •  •  *  Such  legislation  has  al- 
ways been  upheld  as  a  wise  exercise  of  the  po- 
lice powers  of  the  state,  and  necessary  to  the 
protection  of  the  public.  This  is  particularly 
true  of  a  calling  or  profession  which  requires 
technical  knowledge  and  skill.  Without  such 
knowledge  and  skill  in  tbe  practitioner,  there 
is  danger  that  damage  will  result  to  those  who 
employ  him.  Therefore  one  may  be  prohibited 
from  pursuing  such  a  calling  or  profession  un- 
til he  has  been  examined  by  the  lawfully  con- 
stituted authorities,  and  declared  suriciently 
qualified  to  engage  in  it  with  safety  to  the  pub- 
lic." 

[4]  Counsel  for  defendant  insists  that  chir- 
opractic is  not  the  same  science  or  system  as 
osteopathy,  and  that  It  is  not  reasonable  to 
require  a  chiropractic  who  recognizes  no 
rimilarity/ between  the  system  he  practices 
and  ostec^atby  to  pursue  the  course  of  study 
at  a  school  of  osteppathy  as  provided  by  the 
statute  (section  1598)  and  to  be  examined 
upon  the  theory  and  practice  of  it.  The  mere 
difference  in  name,  however,  does  not  alter 
tbe  fact  that  whatever  may  be  the  distinc- 
tion between  the  two  as  to  the  technical 
method  of  administering  treatment,  both  ad- 
minister it  by  the  use  of  the  hands.  The 
spine  is  one  of  the  parts  of  the  body.  The 
confinement  by  the  chiropractor  of  his  treat- 
ment prindpaUy  to  the  spine  does  not  excuse 
bim  from  undergoing  the  ordeal  of  the  ex- 
amination prescribed  for  osteopaths  whose 
treatment  includes  the  spine  as  well  as  all 
other  parts  of  the  structure  of  the  human 
body.  Because  of  the  difference  In  name  it 
cannot  be  said  that  the  examination  prescrib- 
ed by  the  liOgislature  has  proper  relation  to 
the  practice  of  osteopathy,  while  it  has  none 
to  the  practice  of  the  chiropractic.    In  the 


judgment  ot  tbe  Legislature,  profldent  knowl- 
edge of  the  anatomy  and  the  other  branches 
of  science  enumerated  (section  1598)  was' 
deemed  necessary  to  qualify  an  osteopath  to 
treat  the  human  body.  Counsel  does  not 
question  the  propriety  of  this  requirement  so 
far  as  it  applies  to  the  practice  of  oste- 
opathy. If  proficient  knowledge  of  these 
sciences  pertaining  to  the  human  body  hare 
no  relation  to  the  practice  of  chiropractic, 
which  is  nothing  more  nor  less  than  oste- 
opathy under  another  name,  it  is  impossible  to 
conceive  what  qualifications  a  practitioner  of 
it  should  possess. 

In  Dent  v.  West  Virginia,  129  U.  S.  114,  9 
Sup.  Ct  2.11,  32  L.  Ed.  623,  approved  by  this 
court  in  Craig  v.  Medical  Examiners,  supra, 
the  court  after  declaring  that  it  is  within 
the  pwnlnce  of  the  state  Legislature  to  regu- 
late the  practice  of  medicine  in  order  to  pro- 
tect the  members  of  the  public  from  the  coh- 
scquences  of  ignorance  and  incapacity,  as 
well  as  deception  and  fraud,  laid  down  the 
test  of  the  validity  of  the  regulations  on  the 
subject  as  follows: 

"The  nature  and  extent  of  the  qualifications 
required  must  depend  primarily  upon  the  judg- 
ment of  the  state  as  to  their  necessity.  If  they 
are  appropriate  to  the  calling  or  profession,  • 
and  attainable  by  reasonable  study  or  applica- 
tion, no  objection  to  their  validity  can  be  rais- 
ed because  of  their  stringency  or  difiiculty.  It 
is  only  when  they  have  no  relation  to  such  call- 
ing or  profession  or  are  unattainable  by  such 
reasonable  study  and  application  that  they  can 
operate  to  deprive  one  of  his  right  to  pursue 
a  lawful  vocation." 

[5]  4.  It  is  argued  that  the  legislation  Is 
an  attempt  to  restrict  all  healing  by  drugless 
treatment  to  a  single  school,  and  thus  confer 
a  monopoly  on  the  school  at  osteopathy. 
This  contention  is  without  merit  It  is  true 
that  the  stetute  defines  the  practice  of  oste- 
opathy as  a  drugless  treatment  because  It  is 
therein  limited  exclusively  to  treatment  by 
use  of  the  hands  or  mechanical  appliances, 
and  requires  acquaintance  with  the  various 
sciences  enumerated  and  the  theory  and  prac- 
tice according  to  the  standards  prescribed  by 
recognized  schools  of  ostef^athy.  But  this 
does  not  give  this  school  a  monopoly  of  the 
practice.  It  leaves  every  i)erson  who  in  the 
Judgment  of  the  board  has  demonstrated  that 
he  possesses  the  knowledge  and  qualifications 
prescribed  to  engage  in  the  practice  and  to 
earn  bis  livelihood  by  this  means.  The  leg- 
islation is  not  rendered  objectionable  by  the 
fact  that  some  persons  choose  to  adopt  an- 
other name  and  profess  to  belong  to  and  to 
represent  a  different  school.  Tbe  statute 
merely  discloses  that  one  using  the  method 
of  treatment  therein  described  shall  be  deem- 
ed practicing  osteopathy,  and  that  he  must 
secure  a  license  before  he  engages  In  the 
practice  for  compensation.  If  he  does  this, 
he  has  fully  compiled  with  the  statute,  and  It 
Is  not  material  whether  he  chooses  to  style 
himself  chiropractor  or  osteopath.  In  en- 
acting the  statute  tbe  Legislature  was  con- 
cerned about  the  qualllicatious  which  tbe 
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practitioner  must  possess  to  the  end  that  the 
pobllc  should  be  protected  from  fraud  and 
Imposition,  and  not  with  the  names  of 
schools. 
[B]  5.  The  Information  charges: 
Tbat  on  or  about  the  23d  day  of  October,  1015, 
the  defendant  "did  willfully,  unlawfully,"  etc. 
"practice  osteopathy  under  and  by  the  name  of 
chiropractic  or  chiropractor,  *  •  •  without 
first  having  obtained  a  certificate  or  license 
from  the  state  board  of  osteopathic  examiners 
of  the  state  of  Montana." 

The  court  instructed  the  Jury  In  part  as 
follows: 

"The  material  and  necessary  allegations  of  the 
Information  herein  which  must  be  established 
by  the  state  beyond  a  reasonable  doubt  are  the 
following:  •  •  •  (3)  That  the  defendant  did 
not  first  obtain  a  certificate  or  license  from  the 
state  board  of  osteopathic  examiners  of  the  state 
of  Montana." 

It  is  asserted  that  there  is  no  evidence 
showing  that  the  defendant  did  not  have  a 
teniporary  certiScate  from  the  board  permit- 
ting him  to  practice  at  the  time  alleged  in 
the  information.  It  Is  contended  that  the 
verdict  Is  obviously  contrary  to  the  instruc- 
tion, and  heuce  contrary  to  the  law. 

The  statute  (Rev,  Codes,  f  15^  requires 
.the  secretary  of  the  board  to  beep  a  record 
of  the  names  of  all  applicants  for  license,  the 
time  each  has  devoted  to  the  study  and  prac- 
tice of  osteopathy,  and  the  name  and  location 
of  the  school  from  which  he  holds  a  diploma. 
It  also  requires  him  to  ke^  a  register  of  the 
names  of  all  applicants  licensed  or  refused  a 
license.  This  record  is  declared  to  be  prima 
fade  evidence  of  all  matters  recorded  there- 
in. The  license,  when  issued,  must  be  signed 
by  the  president  and  secretary  of  the  board. 
It  is  referred  to  in  that  section  indifferently 
as  a  certificate  or  license.  Section  1597  au- 
thorizes the  secretary  at  any  time  when  the 
board  is  not  in  session,  upoa  examination  of 
an  applicant  for  license,  to  issue  to  him  a 
temporary  certlflcate  permitting  him  to  prac- 
tice until  the  next  meeting  of  the  board; 
whereupon  the  applicant  must  submit  him- 
self to  an  examination  by  the  board.  If  he 
then  shows  that  he  has  the  required  qualifi- 
cations, he  is  granted  a  certificate  or  license 
by  the  board.  The  argument  of  counsel  as- 
sumes that  the  charge  in  the  information  re- 
fers to  the  temporary  certificate  issued  by 
the  secretary,  whereas  the  charge  is  that  the 
defendant  engaged  in  the  practice  "without 
first  having  obtained  a  certlflcate  or  license 
from  the  state  hoard,"  etc  Tliis  allegation 
was  material,  and  the  court  properly  instruct- 
ed the  jury  that  it  must  be  established  by 
the  state  beyond  a  reasonable  doubt  Such 
in  fact  was  the  case;  for  the  record  of  the 
secretary  discloses  that  the  defendant  had 
never  applied  to  the  board  for  a  license,  nor 
even  to  the  secretary  for  a  temporary  license 
or  certlflcate,  and  there  was  no  evidence  to 
contradict  it  The  argument  of  counsel  there- 
fore falls  to  the  ground. 

[7]  In  formulating  the  information  the 
county  attorney  proceeded  upon  the  correct 


assi^mption  that  it  was  not  necessary  for  hiir 
to  allege  that  defendant  had  not  procured  a 
temporary  certlflcate;  as  that  forms  no  part 
of  the  charge  of  a  violation  of  the  statute, 
but  is  a  matter  of  defense.  State  v.  Wood, 
supra. 

[6]  The  Information  also  alleges  that  the 
defendant  was  not  a  duly  licensed  practitioner 
of  medicine  or  sunfery.  The  court  informed 
the  Jury  that  they  must  find  the  truth  of  this 
allegation  beyond  a  reasonable  donbt  before 
they  could  convict  the  defendant.  It  is  ar- 
gued that  there  was  no  evidence  that  the  de- 
fendant was  not  duly  licensed  to  practice 
medldne  or  surgery,  and  hence  that  the  ver- 
dict in  this  particular  is  contrary  to  law. 
The  original  medical  practice  act  was  passed 
in  1889.  (Laws  1889.  p.  175).  It  prohibited 
the  practice  of  medicine  or  surgery  by  any 
one  who  did  not  hold  a  certificate  from  the 
board  of  medical  examiners  created  by  it 
It  provided,  among  other  things,  for  the 
granting  of  a  certificate  by  the  board  to  any 
applicant  upon  presentation  of  a  diploma 
from  a  medical  school  legally  organized  and 
of  good  standing.  If  the  applicant  was  not 
a  graduate  as  therein  provided,  he  was  re- 
quired to  apply  to  the  board  and  submit  to 
an  examination  as  to  his  proficiency  in  knowl- 
edge of  the  branches  of  learning  enumerated, 
unless  he  had  been  engaged  in  the  practice 
in  the  Territory  for  not  less  than  ten  years. 
In  the  latter  case  he  was  not  required  to 
submit  to  an  examination,  but  was  required 
to  present  to  the  board  satisfactory  evidence 
that  he  came  within  the  exception.  Section 
8.  Those  who  came  within  the  exception,  as 
well  as  other  persons  thereafter  comnienclug 
to  practice,  were  required  to  obtain  a  certifi- 
cate or  license.  Section  4.  Section  2  re- 
quired the  board  to  keep  a  record  of  its  pro- 
ceedings, including  a  register  of  the  names 
of  all  applicants,  both  those  who  received 
certificates  and  those  whose  applications 
were  rejected.  This  record  was  declared 
by  that  section  to  be  prima  fade  evidence  of 
all  matters  therein  recorded.  The  original 
act  has  been  amended  in  several  particulars. 
It  is  not  necessary  to  refer  to  the  amenda- 
tory acts.  It  is  suffident  for  present  pur- 
poses to  say  that,  however  the  legislation  has 
been  changed  otherwise,  the' provision  relat- 
ing to  the  keeping  of  the  record  and  its  val- 
ue as  evidence  b&a  been  retained  substantial- 
ly as  it  was  in  the  original  act  Rev.  Codes, 
f  1586.  We  shall  not  stop  to  inquire  whether 
the  allegation  in  the  information  is  material, 
and  hence  whether  the  instruction  submitted 
to  the  Jury  was  proper.  Assuming  this  to  be 
so,  the  contention  of  counsel  Is  without  mer- 
it Dr.  W.  O.  Rlddell,  the  present  secretary 
of  the  board,  who  bad  in  his  possession  in 
the  courtroom  the  records  of  the  board  from 
the  date  of  its  first  meeting  up  until  the  date 
of  the  trial,  testified  that  the  name  oi  the  de- 
fendant did  not  appear  upon  the  register  of 
applicants  to  the  board  for  a  certificate  or 
license.    Xbe  record  being  idenuded  as  one 
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required  by  law  to  b«  kept  by  an  ofDcer  <rf 

tbe  Imard,  the  presumption  attached  that  It 
bad  been  correctly  kept  Rev.  Codea,  |  7902. 
It  was  therefore  prima  facie  evidence  that 
the  defendant  was  not  licensed  to  practice 
medicine  or  surgery,  lids  was  suffldent  to 
send  the  case  to  the  Jury. 

Other  questions  are  suggested  by  counsel 
in  his  brief;  but  they  are  not  argued,  and 
therefore  are  not  noticed. 

The  Judgment  and  order  are  affirmed. 

AflBrmed. 

SANNBR  and  HOLLOWA7,  JJ..  concur. 


(50  UUh,  76) 

T.Airn  SHORE  DUCK  CLUB  t.  LAKE  VIEW 
DUCK  CLUB  et  al.     (No.  3073.) 

(Supreme  Court  of  Utah.    June  28,  1017.) 

1.  Appeal  and  Ebbob  *=s>1009(1) — ^Rbvibw— 
EquiTT  Case. 

On  appeal  i!i  an  equity  case,  the  Supreme 
Court  has  power  to  Teview  the  testimony  to  de- 
termine the  facts  and  the  equities  of  the  parties, 
though  its  views  conflict  with  the  trial  court's 
findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$.  3970,  3978.] 

2.  Watebs  and  Wateb  Ooubses  «=>10— Ap- 

PBOPBIATION     OK    WATKB   —   IBBIOATION    FOB 

Wild  FowLf— Statute. 
Under  Comp.  Laws  1907,  $  1288x6,  as 
am«lided  by  Laws  1909,  c.  62,  and  section 
1288x16,  as  amended  by  Laws  1915,  c.  S3,  pro- 
viding that  any  person,  etc.,  to -acquire  the  right 
to  use  any  public  water  in  the  state,  shall  take 
certain  steps,  etc.,  an  appropriation  of  water 
cannot  be  made  for  the  irrigation  of  unsurveyed, 
uninclosed,  imoccupied  public  domain  of  the 
United  States  for  the  sole  production  of  food 
for  wild  water  fowl,  since  to  effect  a  valid  ap- 
propriation of  water  the  beneficial  use  must  be 
one  that  inures  to  the  exclusive  benefit  of  the 
appropriator  subject  to  his  complete  controL 

8.  Waters  awd  Wateb-  Coubses  *=»8— Ap- 
PBOPBiATioN  or  Wateb  Apabt  fbom  Land. 
Water  may  be  appropriated  and  used  on  the 
public  domain,  and  suc^  a  right  acquired  thereby 
88  wUl  be  recognized  and  sustained,  though  the 
appropriator  never  acquires  title  to  the  land ; 
his  right  to  the  water  will  be  upheld  even  after 
he  is  dispossessed  of  the  land  on  which  it  was 
used,  bat  in  such  cases  some  sort  of  posaessory 
right,  good  as  against  everybody  but  the  govern- 
ment, must  exist  in  favor  of  the  appropriator. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Conrsea,  Cent.  Dig.  |  3.] 

Appeal  from  District  Court,  Box  Elder 
County;  J.  D.  Call,  Judge. 

Action  by  the  Lake  Sbore  Dnck  Club,  a 
corporation,  against  the  Lake  Vievr  Duck 
Club,  alias  I>ake  View  Gun  dub,  and  others. 
Vtova  a  Judgment  for  defaidants,  plaintiff 
appeals.    Affirmed. 

B.  S.  Famswortb,  of  Ogden,  for  appellant 
George  Halverson,  of  Ogden,  tor  respondents. 

THURMAN,  J.  This  Is  an  action  by  plain- 
tiff to  quiet  its  title  to  certain  dams  and 
ditches,  water  and  water  rights,  of  wblcb  it 
claims  to  be  the  owner.  In  Box  Elder  county. 


and  for  damages  for  th«  alleged  wrongful  in- 
terference tberewltta. 

The  complaint  alleges  the  ownership  and 
right  of  possession  of  said  property,  and 
states  that  the  water  was  used  on  certain 
described  lands  for  the  propagation  and 
growing  of  grasses,  tules,  rushes,  and  other 
vegetation  suitable  for  feeding  wild  water 
fowl,  and  declares  the  same  to  be  a  benefi- 
cial use.  '  The  complaint  then  alleges  the  in- 
terference complained  of,  which  consisted  of 
placing  obstructions  in  plaintiff's  canal,  di- 
verting tile  waters  thereof,  and  maintaining 
the  same,  to  plaintiff's  Injury.  Plaintiff 
prays  for  damages,  and  that  its  title  to  the 
water  and  water  ditches  be  quieted,  and  for 
injunctive  relief.  Tbe  answer  of  the  defend- 
ants admits  the  corporate  existence  of  the 
plaintiff  and  defendant  corporations,  and  de- 
nies the  other  allegations  of  the  complaint. 
It  further  alleges.  In  substance,  that  the  In- 
dividual defendants  and  numerous  other  per: 
sons  named  therein  are  now',  and  for  a  long 
time  have  been,  the  owners  of  several  parcels 
of  land,  particularly  describing  them,  and 
for  more  than  30  years  prior  to  the  com- 
mencement of  the  action  have  been  the  own- 
ers of  the  right  to  use  all  of  the  waters  of 
Dix  creek  and  Warm  Springs  creek,  and 
during  all  of  said  time  have,  by  dams  and 
ditches  and  natural  water  courses  running 
through  said  land;  Irrigated  the  same  for  the 
production  of  natural  grasses  growing  there- 
on, for  watering  stock,  forming  duck  ponds, 
and  for  other  beneficial  purposes.  It  is  fur- 
ther alleged  that  these  acts  of  defendants  are 
the  acts  complained  of  In  plaintiff's  com- 
plaint; that. the  defendant  corporation' is, 
and  for  a  long  time  has  been,  the  lessee  of 
the  owners  of  said  lands,  and  the  individual 
defendants  are  employes  of  the  defendant 
corporation.  Defendants  pray  for  a  dlsmlsS' 
al  of  the  action. 

The  court  found  in  favor  of  defendants. 
In  finding  No.  2  It  finds  that  the  plaintiff, 
on  the  25th  day  of  September,  1916,  made 
an  application  In  the  office  of  the  state  en- 
gineer for  a  right  to  the  use  of  unappropriat- 
ed waters  for  irrigation  purposes  from  Sep- 
tember 1st  to  December  81st  of  each  and 
every  year  of  First  Salt  creek  in  Box  Elder 
county,  to  be  applied  through  a  ditch  on  un- 
surveyed land  comprising  parts,  of  sections 
5,  7,  and  8,  in  township  7  north,  range  2 
west  and  sections  11  and  12,  township  7 
north,  range  3  west  Salt  Lake  meridian, 
United  States  survey,  aggregating  800  acres, 
said  water  to  be  applied  for  the  purpose  of 
propagating  grasses,  tules,  rushes,  and  other 
vegetation  suitable  for  feed  for  wild  water 
fowl.  Finding  No.  2  further  states,  in  sub- 
stance, that  notice  of  the  application  was 
published,  and.  no  protest  being  made,  the  ap- 
plication was  approved  by  the  state  engineer, 
and  returned  to  plaintiff  April  19,  1916. 

Finding  3,  in  substance,  states  that  at  the 
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time  of  making  said  application  the  plaintiff 
was  not,  never  has  been,  and  Is  not  now,  the 
owner  of  any  part  of  said  sections  6,  7,  and 
8,  in  township  7  north,  range  2  west,  or  sec- 
tions 11  and  12,  In  township  7  north,  range 
3  west  of  the  Salt  Lake  meridian.  The  court 
then  finds  the  construction'  of  a  canal  by 
plaintiff  leading  to  the  lands  above  describ- 
ed In  1915  and  1910,  and  the  placing  of  a  dam 
therein  by  the  defendants  by  which  the  water 
was  diverted  and  cauiied  to  flow  do^vn  a  nat- 
ural water  course  to  and  upon  the  lands  of 
the  defendants,  where  the  same  was  used 
for  soil  washing,  the  producing  of  natural 
grasses,  pasturage,  vegetation,  and  duck 
ponds,  on  the  grounds  occupied  by  the  de- 
fendant Liake  View  Duck  Club. 

Finding  4  states.  In  substance,  that  during 
the  time  mejitloned  In  the  complaint,  and 
prior  to  the  diversion  of  the  water  by  the  de- 
fendants, all  the  waters  of  Salt  creek  flow- 
ing down  to  plaintUTs  point  of  diversion 
were  flowing  to  and  upon  said  sections  6  end 
7,  which  were  unsurveycd  lands,  arid  in  char- 
acter, but  the  water  spread  out  tended  to  pro- 
duce natural  grasses,'  tules,  rushes,  and  other 
vegetation  suitable  for  wild  water  fowl ;  that 
said  lands  were  and  still  are  unindosed  pub- 
lic domain,  no  part  of  which  has  ever  been 
tilled. 

The  other  findings  of  the  court  relate  sole- 
ly to  the  diversion  and  use  of  the  water  by 
the  defendants,  the  necessity  therefor,  and 
the  conclusion  of  the  court  that  the  defend- 
ants rightfully  committed  the  acts  complained 
of ;  that  the  plaintiff  was  not  damaged,  and 
was  not  entitled  to  the  water. 

As  the  defendants  seek  only  a  dismissal  of 
the  action,  with  no  prayer  for  equitable  re- 
lief, we  deem  the  foregoing  statement  suffi- 
cient, especially  as  the  only  question  to  be 
determined  is.  What,  if  any,  relief  Is  the 
plaintiff  entitled  to  in  view  of  the  pleadings 
and  facts  disclosed  by  the  record? 

[11  This  is  an  equity  case,  and  this  court 
has  the  power  to  review  the  testimony  for 
the  purpose  of  determining  what  the  facts 
are  and  the  equities  of  the  parties,  even 
though  its  views  are  in  conflict  with  the  find- 
ings of  the  trial  court  On  the  very  thresh- 
old, however,  of  our  investigation,  the  court 
finds  itself  confronted  with  a  unique  ques- 
tion, — an  anomaly,  perhaps,  in  the  Jurispru- 
dence of  the  arid  region. 

Respondents,  In  their  brief,  assail  the  va- 
lidity of  the  alleged  appropriation  relied  on 
by  plaintiff  on  the  grounds  that  the  lands 
to  be  irrigated  are  unsurveyed  government 
domain,  unindosed,  unoccupied,  and  uncul- 
tivated, and  that  the  propagation  of  wild 
fowl  thereon  is  not  a  beneficial  use  subject 
to  private  ownership.  If  this  contention  is 
right,  every  other  question  involved  becomes 
wholly  immaterial. 

The  plaintiff,  in  pursuance  of  the  provisioDS 
of  Comp.  Laws  Utah  1907,  %  1288x6.  as  amend- 
ed in  1909  (I^ws  1909,  c.  62),  made  its  appli- 


cation in  the  office  of  the  state  engineer  for 
a  right  to  the  use  of  unappropriated  water 
for  the  Irrigation  of  certain  lands,  to  wit, 
sections  6  and  7,  township  7  north,  range  2 
west,  and  sections  1  and  12,  township  7 
north,  range  3  west.  Salt  Lake  meridian.  It 
is  stated  in  the  application  that  the  land  is 
unsurveyed,  and  that  the  water  is  to  be  used 
for  propagating  grasses,  tules,  rushes,  and 
other  vegetation  suitable  for  feed  for  wild 
water  fowl.  The  application  is  In  due  form. 
Notice  thereof  was  published  as  provided  by 
law.  No  protest  was  filed,  and  the  state  en- 
gineer approved  the  application  subject  to  the 
usual  conditions  which,  as  far  as  the  record 
discloses,  have  been  fully  complied  with. 

It  will  be  noted  that  the  only  purpose  of 
this  appropriation  Is  the  production  of  food 
for  wild  water  fowl  on  unsurveyed  lands  of  the 
public  domain.  The  court  found,  as  we  have 
seen,  that  the  lands  were  not  only  public  and 
unsurveyed,  but  unindosed  and  untlUed.  It 
also  found  that  the  plalntlll  did  not  own 
them,  nor  any  part  of  them,  from  all  of 
which,  if  the  court's  findings  are  Justified  by 
the  evidence,  we  may  draw  the  legitimate 
conclusion  that  plaintiff  did  not,  and  does 
not,  own  even  a  possessory  right  to  any  of 
the  lands  except  the  small  spot  occupied  by 
its  clubhouse  which,  for  the  purposes  of 
this  case,  is  wholly  immaterial.  These  find- 
ings of  the  court  as  to  the  nature,  character, 
and  condition  of  the  land  upon  which  the 
water  was  to  be  used  are  not  seriously  ques- 
tioned. If  they  are  questioned  at  all,  we  are 
satisfied  that  they  are  sustained  by  a  dedded 
preponderance  of  the  evidence. 

[2]  The  vital  question,  then,  to  be  deter- 
mined  Is',  Can  an  appropriation  of  water  be 
made  under  the  laiws  of  this  state  for  the 
irrigation  of  unsurveyed,  unindosed,  unoccu- 
pied public  domain  of  the  United  States  for 
the  sole  production  of  food  for  wild  water 
fowl,  which,  when  propagated  and  raised, 
must,  of  necessity,  be  as  accessible  to  cap- 
ture, destruction,  and  appropriation  to  use, 
by  any  other  person  who  may  see  fit  to 
hunt  upon  the  land,  as  to  the  i)erson  who 
went  through  the  form  of  making  an  appro- 
priation? To  our  minds  it  Is  utterly  incon- 
ceivable that  a  valid  appropria.tion  of  water 
can  be  made  under  the  laws  of  this  state, 
when  the  beneficial  use  of  which,  after  the 
appropriation  is  made,  will  belong  equally 
to  every  human  being  who  seeks  to  enjoy  it 
It  would  be  little  short  of  an  anomaly  in 
any  system  of  Jurisprudence  that  would  au- 
thorize the  restraining  of  a  person  from  di- 
verting water  used  solely  for  the  propagation 
of  ducks,  and  then  deny  Injunctive,  or  any, 
relief  against  the  same  person  if  he  should 
enter  upon  the  land  irrigated,  shoot  the  ducks 
ad  libitum,  and  appropriate  them  to  his  own 
use.  If  the  benefldal  use  for  which  the  ap- 
propriation is  made  cannot,  in  the  nature  of 
things,  belong  to  the  appropriator,  of  what 
validity  is  the  appropriation?    The  very  pur- 
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pose  and  meaning  of  an  appropriation  is  to 
take  tiat  which  was  before  public  property 
and  reduce  it  to  private  ownership.  The 
whole  procedure  under  our  statute,  relating 
to  an  appropriation  of  water,  is  a  series  of 
steps  to  that  end.  The  section  of  the  Com- 
piled Laws  above  referred  to  commences : 

"Any  person,  corporation,  or  association,  to 
hereafter  acquire  the  right  to  the  use  of  any 
public  water  in  the  state  of  Utah  shall,"  etc. 

Then  the  successive  steps  are  stated  down 
to  and  Including  the  Issuing  of  the  final  cer- 
tificate of  ownerslilp  as  provided  In  section 
12SSxl6,  as  amended  in  1915  (Laws  1915,  c. 
83).    The  latter  part  of  that  section  declares: 

"The  certificate  so  issued  and  filed  shall  be 
prima  facie  evidence  of  the  appropriator's  right 
to  the  use  of  the  water  in  the  quantity,  for  the 
purpose  and  during  the  time  mentioned  therein, 
and  shall  be  evidence  of  such  right." 

It  certainly  must  be  conceded  that  the 
purpose  of  the  law  is  to  endow  the  appro- 
prlator  of  the  water  with  all  the  insignia 
of  private  ownership.  The  certificate  is  his 
deed;  Ids  evidence  of  title,  good,  at  least 
against  the  state,  for  all  it  purports  to  l>e, 
and  good  as  against  every  one  else  who 
cannot  show  a  superior  right 

[3]  The  authorities  cited  by  appellant  In 
support  of  the  right  to  apifropriate  water  to 
be  used  on  the  public  domain  are  not  contro- 
verted by  us,  but  they  are  not  in  point.  It 
Is  almost  a  matter  of  common  knowledge, 
even  among  laymen  that  water  may  be  ap- 
propriated and  used  on  the  public  domain, 
and  such  a  right  acquired  thereby  as  will  be 
recognized  and  sustained,  even  though  the 
appropriator  never  acquires  title  to  the  land. 
His  right  to  the  water  may  be  respected  and 
upheld  even  after  he  Is  dispossessed  of  the 
land  upon  which  the  water  was  used;  but  in 
all  such  cases  it  will  appear  that  some  sort 
of  possessory  right,  good  as  against  everybody 
but  the  government,  existed  in  favor  of  the 
appropriator.  Such  is  the  case  with  the  au' 
thorlties  cited  by  appellant 

It  is  manifest  in  this  case  that  the  plaintiff 
^as  no  possessory  right  whatever  to  the 
lands  upon  which  the  water  la  to  be  applied. 
It  Is  therefore  Impossible  for  It  to  acquire 
the  exclusive  enjoyment  of  the  use  to  which 
the  water  is  applied.  It  is  not  alone  the 
fact  that  the  lands  are  public  domain,  un- 
surveyed,  unlnclosed,  unoccupied  and  untUl- 
ed,  but  the  fowl  to  be  fed  on  the  land  are 
■wild  water  fowl — fera  naturse,  as  distin- 
guished from  domestic  fowl  which  might 
possibly  be  the  subject  of  private  ownersiilp 
even  though  propagated  on  the  public  do- 
main. 

We  have  searched  In  vain  for  any  author- 
ity in  support  of  appellant's  claim  of  a  valid 
appropriation  of  the  water  In  controversy. 
The  beneficial  use  stated  in  the  application 
is  not  in  question.  We  are  not  disposed  to 
Iiold  that  any  use  of  water  tending  to  supply 
man  or  domestic  animals  with  food  is  not 
beneficial.     But  for  the  purpose  of  eftecUng 


a  valid  appropriation  of  water  under  the 
statutes  of  this  state  we  are  decidedly  of  the 
opinion  that  the  beneficial  use  contemplated 
In  making  the  appropriation  must  be  one  that 
inures  to  the  exclusive  benefit  of  the  ap- 
propriator and  subject  to  Ills  complete  do- 
minion and  control.  As  the  use  in  this  case 
is  not  of  that  character,  we  are  forced  to  the 
conclusion  that  plalnttfTs  attempted  appro- 
priation Is  Invalid,  and  that  defendants  com- 
mitted no  legal  wrong  in  the  acts  complained 
of  in  plaintiff's  complaint 

As  these  views  are  decisive  of  all  the  as- 
signments of  error  the  Judgment  of  tlie  trial 
court  Is  aflirmed,  with  costs. 

FRICK,  O.  J.,  and  McCABTT,  OORFMAN, 
and  GIDEON,  JJ.,  concur. 

(175  Cal.  513) 
AGOURB  V.  PLUMMER  et  aL    (L.  A.  3930.) 

(Supreme  Court  of  California.     June  25,  1917. 
Rehearing  Denied  July  25,  1917.) 

1.  Landlobd  and  Tenant  <g=»139(2)— Riohtb 
OF  Sublessees— EMBLEitENTS. 

Under  Civ.  Code,  §  819,  providing  that  a 
tenant  for  years  or  at  will,  unless  be  is  wrong- 
doer, by  holding  over  may  take  the  annual  prod- 
ucts of  the  soil,  and  section  820,  providing  that 
a  tenant  for  years  or  at  will  has  no  other  rights 
to  the  property  than  such  as  are  given  to  him 
by  the  agreement  or  instrument  by  which  his 
tenancy  is  acquired  or  by  the  previous  section, 
a  lease  for  a  fixed  term  of  years,  with  rent  pay- 
able at  stated  times,  terminated  by  the  act  of  the 
lessee  in  failing  to  pay  the  rent  when  due,  did 
not  create  an  estate  entitling  a  subtenant  to  claim 
the  growing  crops  or  emblements  after  such  ter- 
mination of  the  estate. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |§  405-505.] 

2.  Landlobd  and  Tenant  «=s>291(6)— Pabtiks 

— SUBTBNANTS. 

Code  Civ.  Proc.  i  1161,  snbd.  2,  provides 
that  one  is  guilty  of  unlawful  detainer  who,  in 
person  or  by  a  subtenant,  continues  in  posses- 
sion without  permission  of  the  landlord  after  de- 
fault in  payment  of  rent  and  after  8  days'  no- 
tice in  writing  requiring  its  payment  shall  have 
been  served  upon  him,  and,  if  there  be  a  sub- 
tenant in  actual  occupation,  also  upon  such 
subtenant.  Subdivision  3  provides  that  within  3 
days  after  service  of  notice  any  subtenant  in  ac- 
tual occupation  of  the  premises  may  pay  the 
rent  and  save  the  lease  from  forfeiture.  By 
section  1164  no  other  person  than  a  tenant  and 
subtenant,  if  there  be  one  in  the  actual  occupa- 
tion of  the  premises,  need  be  made  parties  de- 
feudant  Held,  that  a  subtenant  who  had  plow- 
ed, sowed,  and  cultivated  part  of  the  premises, 
but  had  not  inclosed  them  and  did  not  live 
thereon,  was  not  a  necessary  party  to  an  action 
of  unlawful  detainer. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  i  1234.] 

3.  Landlobd  and  Tenant  ®=»177%— Reli» 
— Rrcins  of  Subtenant. 

Code  Civ.  Proc.  §  1174,  provides  that  when 
the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  rent  aud  the  lease 
under  which  the  rent  is  payable  had  not,  by  its 
terms,  expired,  execution  upon  the  j'udgment 
shall  not  be  issued  until  the  expiration  of  5 
days  after  the  entry  of  the  judgment  within 
which  time  the  tenant  or  any  subtenant  may  pay 
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into  coart  for  th«  landlord  Qie  amoant  foand 
due  for  rent,  with  interest,  whereupon  the  ten- 
ant shall  be  restored  to  his  estate.  Section 
1179  provides  for  such  relief  upon  proper  show- 
ing made  within  30  days  after  the  judgment.  A 
subtenant  chargeable  with  knowledge  of  the 
terms  of  the  lease  was  evicted  for  nonpayment 
of  rent  by  the  tenant,  but  failed  to  avail  him- 
self of  the  provisions  of  the  statute.  Beld,  that 
he  could  not  avail  himself  of  such  right  in  an 
action  of  unlawful  detainer. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  712.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Geo.  BL  Church, 
Judge. 

Action  by  John  Agoure  against  E.  R.  Plum- 
mer  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellants. Kemper  B.  Campbell  and  Frank  P. 
Dobertyi  both  of  Los  Angeles,  for  respondent. 

SHAW,  J.  llils  is  an  action  in  claim  and 
delivery  involving  certain  personal  property, 
consisting  of  175  tons  of  bay  and  709  sacks 
of  barley  originally  harvested  from  the  lands 
of  the  defendants.  The  court  below  gave 
Judgment,  that  plaintiff  was  entitled  to  the 
possession  of  said  property,  from  which  Judg- 
ment and  from  an  order  denying  a  motion 
for  new  trial  the  defendants  appeaL 

On  August  31,  1907,  defendants  were  the 
owners  of  a  tract  of  land  designated  as  lot 
B,  containing  1,767  acres,  of  the  Rancbo  Los 
Virgeues.  On  that  date  tbey  entered  into  an 
agreement  with  one  Pierre  Agoure,  uncle  of 
plaintiff,  whereby  the  land  was  leased  to 
Pierre  for  a  period  of  5  years  from  Novem- 
ber 1,  1907,  at  a  rental  of  $800  per  annum, 
payable  semiannually  In  advance  on  the  1st 
day  of  April  and  November  each  year.  In 
November,  1011,  Pierre  entered  into  an 
agreement  with  the  plaintiCT,  whereby  the 
latter  was  to  farm  a  portion  of  the  land  leas- 
ed by  Pierre  being  one  tract  of  95  acres  and 
one  tract  of  65  acres,  the  plaintiff  to  receive 
three-fourths  and  Pierre  one-fourth  of  any 
crop  harvested  therefrom.  The  hay  and  bar- 
ley in  controversy  were  produced  under  this 
agreement  Plaintlft  plowed  a  part  of  the 
two  parcels  in  December,  1911,  and  the  re- 
mainder in  March,  1912.  The  aovPlng  was 
completed  on  March  24, 1912.  On  April  25th, 
and  for  three  days  and  a  half  afterward,  he 
was  harrowing  one  of  the  parcels.  There 
was  DO  proof  of  cnltivation  at  any  other 
time.  There  was  no  house  on  the  land  or  on 
the  1,767  acres  of  which  It  formed  a  part 
PlalntlflP  resided  in  Ventura  county  two  miles 
from  the  land.  The  parcels  cultivated  by 
plaintifT  were  not  inclosed  or  in  any  way 
separated  from  the  larger  parcel.  PlaintUT 
was  not  in  actual  possession  or  occupancy  of 
the  parcels,  or  any  pert  thereof,  except  dur- 
ing the  times  aforesaid  when  he  was  plow- 
ing, sowing  and  harvesting  the  same.  The 
installment  of  rent  due  on  April  1,  1912, 
from  Pierre  to  the  defendants  was  not  paid. 


On  April  5, 1912,  defendants  served  on  Pierre 
Agoure  a  notice  to  quit  within  3  days  for 
nonpayment  of  rent  The  rent  was  not  paid, 
and  thereupon  the  defendants,  on  April  23, 
1912,  brought  an  action  in  unlawful  detainer 
against  Pierre.  At  the  time  the  notice  was 
served  and  from  that  time  until  the  action 
was  begun  John  Agoure  was  not  at  any  time 
in  actual  occupancy  of  any  part  of  the  land. 
In  that  action  the  defendants  here,  plaintifiTg 
there,  recovered  a  Judgm«it  for  $650,  being 
the  amount  of  rent  due  and  damages  for 
withholding  the  property  by  Pierre,  and  on 
June  4,  1912,  defendants  were  restored  to 
the  possession  and  occupancy  of  the  land  by 
a  writ  of  restitution.  The  next  day  plaintiff 
entered  upon  the  95-acre  tract,  over  the  pro- 
test of  the  defendants,  and  cut  and  baled  the 
175  tons  of  hay  here  involved.  Subsequently, 
defendants  harvested  the  crop  on  the  65- 
acre  tract,  from  which  they  realized  the  709 
sacks  of  barley  here  involved.  AH  of  said 
property  remained  in  tlie  possession  of  the 
defendants  until  claimed  by  the  platntilT  In 
the  course  of  this  action. 

[1]  Appellants  contend  that  the  Judgment 
in  the  action  of  unlawful  detainer  against 
Pierre  Agoure  is  effectually  binding  upon  the 
plaintiff  herein  so  as  to  preclude  him  frwn 
claiming  any  right  or  title  to  the  crops  grow- 
ing upon  said  lands.  The  respondent  bas 
filed  no  brief  in  this  court,  and  it  Is  not  ap- 
parent from  the  record  upon  what  theory  the 
court  below  gave  its  Judgment,  unless  It  be 
upon  the  theory  that  in  the  proceedings  in 
unlawful  detainer,  the  present  defendants 
having  obtained  a  Judgment  for  the  full 
amount  of  the  rent  due  to  the  end  of  tbe 
term  for  which  the  lease  was  to  run  and 
damages  for  the  detention  of  tbe  land,  tbey 
were  fully  recompensed,  and  that  in  equity 
and  good  conscience  the  lessee  and  tbose 
claiming  under  him  were  entitled  to  tbe  use 
and  possession  of  the  land  for  the  remainder 
of  the  term,  notwithstanding  the  Judgment 
disiiossessing  Pierre  and  restoring  the  de- 
fendants to  possession.  The  lease  bet«reen 
Pierre  and  defendants  being  for  a  fixed  term 
of  years,  with  rent  payable  at  stated  times, 
and  having  been  terminated  by  the  act  of 
Pierre  alone,  in  failing  to  pay  the  rent  wben 
due,  it  did  not  create  an  estate  that  would 
entitle  the  tenant  or  subtenant  to  claim  tbe 
growing  crops  or  emblements  aft^  sucb  tei^ 
mination  of  the  estate  (Civ.  Code,  K  S19, 
820;  Tiedeman  on  Real  Prop.  |  59;  1  Wash- 
bum  on  Real  Prop.  [6th  Ed.]  S  259),  and  it 
does  not  appear  from  the  record  that  such 
a  claim  was  made. 

[2]  The  action  in  unlawfnl  detainer  was 
carried  to  a  successful  conclusion  b,y  tbe  de- 
fendants here  (Plummer  v.  Agoure,  20  CaL 
App.  319, 128  Pac.  1014),  and  there  was  a  due 
compliance  wtlh  all  the  provisions  of  the 
Code  of  Civil  Procedure  relating  to  buc4»  ac^ 
tlonw  Section  1161  defines  unlawful  detaino-r. 
subdivision  2  thereof  providing  that  one  is 
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guilty  of  nalawfal  detains  wbo.  In  person 
or  by  subtenant,  continues  In  possession, 
without  permission  of  tlie  landlord,  after  de- 
ftiult  In  payment  of  rent  and  after  3  days' 
notice  in  writing  requiring  its  payment,  or 
the  possession  of  the  property,  shall  have 
been  s«Ted  upon  him,  and  "if  there  is  a 
subtenant  in  actual  occupation  of  the  prem- 
ises, also  upon  such  subtenant."  The  plain- 
tiff in  this  action  was,  by  his  own  testimony, 
not  in  the  "actual  occupation"  of  the  prem- 
ises, within  the  meaning  of  this  statute. 
Subdlvlsloa  3  provides  that  within  3  days 
tMee  serrlce  ot  notice  the  tenant,  or  any 
subtenant  in  actual  occnpatioa  of  Uie  prem- 
ises, may  pay  the  rent  and  save  the  lease 
from  forfeiture,  of  which  opportunity  for  re- 
lief ueltber  the  plaintiff  nor  bis  lessor  avail- 
ed himself.  By  section  1184  "no  person  oth- 
er than  the  tenant  of  the  premises  and  sub- 
tenant, if  there  be  one,  in  the  actual  occupa- 
tion of  the  premises  when  the  complaint  is 
filed,  need  be  made  parties  defendant,"  so 
that  i)lalntlff  herein,  not  being  in  the  actual 
occupation  of  the  premises,  was  not  a  neces- 
sary party  to  that  action.  The  Judgment  in 
that  action  was  glren  May  1, 1912,  in  accord- 
ance with  section  1174.  At  no  time  within 
five  days  after  such  ioAgaaent  did  the  plain- 
tiff herein  or  Pierre  Agonre  offer  to  pay  Into 
court  for  the  landlord  the  amount  of  rent 
and  damages  and  the  costs  of  the  proceed- 
ing, thereupon  to  be  restored  to  the  posses- 
sion of  the  premises,  as  provided  In  said 
section. 

[3]  Up  to  this  point  In  the  proceeding  the 
plalntur,  as  subtenant.  Is  clearly  bound  by 
any  judgment  affecting  Pierre  Agoure.  So 
far  as  any  hardship  may  be  deemed  to  have 
been  visited  upon  plaintiff  by  the  judgment 
both  for  the  possession  of  the  land  and  the 
rent  du^  in  full  satisfaction  of  the  terms  of 
the  lease,  Pierre  Agoure  necessarily  made 
the  lease  with  fuU  knowledge  on  his  part  of 
the  provisions  of  our  Code  with  reference  to 
one  guilty  of  unlawful  detainer  because  of 
nonpayment  of  rent,  and  plaintiff,  as  sub- 
tenant or  as  cropping  contractor  with  Pierre, 
nrast  be  charged  with  equal  knowledge  that 
the  term  under  which  he  contracted  might  be 
terminated  at  any  time  for  such  cause.  To 
prevent  any  hardship  upon  Just  such  persons 
as  the  plaintiff  herein  the  law  throws  about 
him  the  protection,  not  only  of  section  1174 
under  which  the  Judgment  was  given  and  by 
wliich  plaintiff  herein  could  have  paid  the 
rent  within  five  days  after  Judgment  and  ob- 
tained possession  of  the  land,  but  also  of  sec- 
tion 1179,  wherein  one  so  oppressed  is  afford- 
ed relief  against  such  forfeiture,  upon  proper 
showing,  if  made  within  30  days  after  Judg- 
in«it,  which  relief  plaintiff  did  not  see  fit  to 
claim.  To  allow  the  plaintiff  to  claim  that 
livhlcfa  he  did  not  avail  himself  of  at  the  time 
the  statute  gave  him  the  right  to  clnlm  it 
would  be  to  defeat  and  set  at  naught  the 


very  object  of  the  above  provisions  of  the 
statute,  the  restoration  of  the  landlord  to  the 
possession  of  the  premises  (Arnold  v.  Krig- 
baum,  169  Cal.  143,  146  Paa  423,  Ann.  Ca& 
1S16D,  370),  with  all  rights  to  the  use  and 
occupation  thereof,  which  would  Include  the 
growing  crops  thereon,  unless  the  lessee  or 
those  daimlng  under  him  see  fit  to  obtain  re- 
lief as  provided  in  the  statutes.  It  follows 
that  the  court  erred  in  giving  Judgment  for 
the  plaintiff. 
The  Judgment  and  order  are  reversed. 

We  concur:  VIOTOR  E.  SHAW,  Judge  pro 
tem.;   SLOSS,  J. 


(lit  Cat.  set) 
OANZIOER  V.  BENSON  et  aL    (L.  A.  4028.) 

(Snpreme  Court  of  California.    June  25,  1917. 
Rehearing  Denied  July  23,  1917.) 

1.  Deeds  «s>lie— Effect  aftxb  Aoqcibkd  Ti- 
tle. 

Under  the  direct  provisions  of  Civ.  Code, 
{  1106,  a  deed  purporting  to  convey  good  title 
conveys  the  grantor's  subsequently  acquired  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  330.] 

2.  Vendob  and  Pttrcraseb  «=»145— Pebfobm- 
ARCE  OF  Contract— Estoppel. 

Where  an  owner  agreed  with  his  optionee's 
purchaser  to  be  bound  by  the  contract  between 
the  optionee  and  such  purchaser,  the  purchaser 
is  entitled  to  the  deeds  upon  making  the  pay- 
ments specified  in  his  contract,  altboogh  they  are 
less  than  those  required  by  the  contract  between 
the  owner  and  the  optionee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  276.] 

3.  Vendob  and  Pubchaskr  <S=>79— Contbaot 
— Construction. 

Under  a  contract  providing  that  the  pur- 
chaser should  be  entitled  to  any  of  fonr  deeds 
upon  making  certain  payments,  but  that  the  last 
deed  should  be  delivered  only  upon  full  pay- 
ment being  made,  the  purchaser  is  entitled  to 
delivery  of  a  deed  ui>on  making  the  specified  pay- 
ments, irrespective  of  possible  subsequent  de- 
faults. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  7,  8,  127-131.] 

4.  Vendor  and  Pubchaseb  «=>18&— Contbaot 
— Perfobmance. 

Where  a  contract  provided  the  vendor 
should  make  good  title  as  a  condition  to  pay- 
ments by  the  purchaser,  which  the  vendor  fail- 
ed to  do,  the  purchaser  does  not  default  by  sub- 
sequently failing  to  make  installment  payments. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g;  341,  373.] 

5.  Vendor  and  Pubchaseb  €=:>143— Contbaot 
—Waiver. 

The  purchaser's  waiver  of  a  condition  re- 
quiring the  vendor  to  make  good  title  as  to  part 
of  the  land  covered  by  a  contract  does  not  waive 
the  provision  as  to  the  remaining  laud. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |«  267-270,  311.] 

0.  Appeal  and  Ebbob  «=s>S43(2)— Review— 
Findings. 
If  the  facts  found  by  the  court  below  sup- 
port the  conclusions  necessaiy  to  the  judgment, 
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inconsistent  condasions  stated  in  the  findings 
will  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BJrrop,  Cent  Dig.  |  3331.] 

7.  EscBows  $s>9  —  Pebfobuance  of  Condi- 
tions—Fobfeitttbe. 
Under  an  escrow  agreement  forfeiting  the 
pnrdiaser's  payments  upon  his  default,  etc.,  the 
purchaser  lost  all  tight  to  the  deposited  deeds 
by  failing  to  make  the  required  payments  and 
not  presenting  any  equitable  ground  for  an  ex- 
tension of  time. 

[£d.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  $  11.] 

Department  1.  Appeal  from  Superior 
Court,  Kern  County;    J.  W.  Mahon,  Judge. 

Action  by  3.  M.  Danziger  against  B.  M. 
Benson  and  others.  Judgment  for  plaintiff, 
and  the  named  defendant  appeals.    Affirmed. 

W.  W.  Kaye,  of  Bakersfield,  for  appellant 
Borton  &  Theile,  of  Bakersfield,  and  N.  P. 
Moerdyke,  of  L<m  Angeles,  for  respondents. 

SHAW,  J.  On  April  18,  1910,  tbe  defend- 
ants, Mushrusb,  Humphreys,  and  Sprague, 
were  the  owners  of  a  section  of  land  de- 
scribed as  section  36,  township  12  north, 
range  22  west,  in  Kern  county.  This  case 
involves  the  rights  of  the  respective  parties 
under  certain  agreements  for  the  sale  there- 
of. It  is  a  somewhat  unusual  complication 
tliat  has  caused  the  litigation.  It  may  best 
be  shown  by  a  statement  of  the  facts  taken 
from  the  findings. 

On  the  day  above  mentioned  Benson,  who 
had  an  option  from  Mushrush,  Humphreys, 
and  Sprague  for  the  purchase  of  the  land, 
agreed  to  sell  and  convey  said  section  to 
Danziger  for  the  sum  of  $22,400.  The  agree- 
ment provided  that  four  deeds,  each  for  a 
(luarter  section,  should  be  signed  and  ac- 
knowledged by  Benson  and  placed  in  escrow 
with  the  Bank  of  Bakersfield,  together  with 
12,000  in  cash;  that  the  remainder  should 
be  paid  in  three  installments,  $3,760  in  30 
days,  $8320  in  6  months,  and  $8,320  In  1  year. 
The  agreement  further  provided  that  when 
Danziger  should  have  paid  as  much  as  $5,- 
000  of  the  price  he  should  be  entitled  to  have 
delivered  to  him  one  of  the  deeds  for  a  single 
quarter  section  so  put  In  escrow,  and  that  for 
each  subsequent  amount  of  $5,600  paid  he 
should  be  entitled  to  another  deed  for  an- 
other quarter  section,  except  that  the  last 
deed  should  be  delivered  only  upon  the  full 
payment  of  principal  and  interest  of  the 
price.  The  deeds  were  signed  and  acknowl- 
edged, and  the  money  and  deeds  and  a  copy 
of  the  agreement,  together  with  written  es- 
crow instructions  in  accordance  therewith, 
were  placed  in  escrow  with  the  Bank  of 
Bakersfield. 

Fonr  days  afterwards,  on  April  22,  1910, 
Mushrush,  Humphreys,  and  Sprague,  at  the 
Instance  of  Benson,  signed  and  acknowledged 
four  deeds,  each  purporting  to  convey  a  dif- 
ferent quarter  section  of  said  land  to  Benson, 
and  deposited  the  same  with  the  Bank  of 


Bakersfield,  with  written  instructions  ':o  said 
bank  to  deliver  said  deeds  to  Benson  upon 
payment  of  $12,160,  of  which  $2,000  was  to 
be  paid  on  delivery  of  the  abstract,  $3,700 
within  30  days,  and  fonr  sums  of  $1,600  eacli 
were  to  be  paid  within  1  year  from  said  date. 
The  writing  also  instructed  the  bank  to  de- 
liver any  one  of  said  deeds  upon  the  making 
of  any  one  of  the  $1,600  payments.  Thus, 
it  will  be  observed,  Benson  could  not  obtain 
a  deed  for  any  quarter  section  of  the  land 
until  he  h&d  first  paid  the  total  sum  of  $7,- 
360,  whereas  his  vendee,  Danziger,  was  en- 
titled to  a  deed  for  a  quarter  section  under 
the  sale  made  to  him  by  Benson,  upon  the 
payment  of  only  $5,600. 

After  Danziger  had  made  his  first  two  pay- 
ments for  Benson,  amounting  to  $6,76U,  be 
discovered  this  discrepancy.  In  order  t4> 
obviate  It  he  and  Mushrush,  Humphreys,  and 
Sprague,  on  July  19, 1910,  made  an  agreement, 
reciting  the  agreement  between  Boison  and 
Danziger,  and  that  Mushrush,  Humphreys, 
and  Sprague  desired  to  Join  therein,  and  pro- 
viding that  In  consideration  of  the  sums  al- 
ready paid  to  Mushrush,  Humphreys,  and 
Sprague  on  account  of  the  sale  by  them  to 
Benson,  they  should  be  bound  by  all  of  the 
terms  of  the  contract  between  Benson  and 
Danziger  as  though  they  were  originally  par- 
ties thereto,  and  that  they  would  allow  all 
deeds  deposited  by  them  with  the  Bank  of 
Bakersfield  for  Benson  to  remain  on  deposit 
with  said  bank  so  long  as  the  said  Danziger 
should  comply  with  his  agreement  with  Ben- 
son. This  agreement,  together  with  another 
copy  of  the  agreement  between  Benson  and 
Danziger,  was  also  deposited  with  said  bank 
as  a  part  of  its  instructions  from  the  parties 
to  the  agreement,  as  agent  and  escrow  hold- 
er. 'Benson  was  not  a  party  to  this  agree- 
ment, and  did  not  Join  therein. 

When  Danziger  paid  the  $2,000  and  the 
$3,760  as  provided  in  the  agreement  and  es- 
crow instructions  between  himself  and  Ben- 
son, as  they  amounted  to  more  than  $5,600, 
he  thereupon  become  entitled  to  the  delivery 
of  one  of  the  deeds  deposited  by  Benson,  as 
he  should  select.  After  having  paid  the  said 
sums  Danziger  demanded  of  the  bank  the  de- 
livery of  the  deed  from  Benson  to  himself  and 
of  the  deed  from  Mushrush,  Humphreys,  and 
Sprague  to  Benson  for  the  southwest  quarter 
of  the  section.  The  bank  refused  to  deliver 
eitlier  of  the  deeds,  except  upon  the  payment 
of  an  additional  sum  of  $1,600  required  by  the 
escrow  instructions  given  to  it  by  Mushrush, 
Humphreys,  and  Sprague  upon  the  agree- 
ment between  them  and  Benson.  Mushrusb, 
Humphreys,  and  Sprague  approved  this  re- 
fusal, and  repudiated  the  said  agreement  of 
July  29,  1910,  with  Danziger.  They,  and 
Benson  also,  thereupon  claimed  that  Danzi- 
ger had  no  right  to  a  delivery  of  dther  or 
any  of  the  deeds,  exc^t  upon  the  additional 
payment  of  $1,600.     Benson  never  paid,  or 
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offered  to  pay,  dther  of  the  four  installments 
of  $1,600  provided  for  by  the  agreement  be- 
tween himself  and  Mushmsh,  Humptireys, 
-  and  'Sprague.  The  bank  was  also  made  a  par- 
ty to  the  action,  but  it  made  no  active  defense, 
and  submitted  the  deeds  to  the  Jnrlsdiction 
and  control  of  the  court. 

The  court  below  gave  Judgment  in  favor 
of  the  plaintiff,  directing  that  the  deeds  from 
Mushmsh,  Humphreys,  and  Sprague  to  Ben- 
son, and  from  Benson  to  Danziger,  each  for 
the  southwest  quarter  of  the  section,  be  de- 
livered to  Danziger,  that  being  the  relief 
prayed  for  in  the  complaint.  Benson  alone 
has  appealed;  the  other  defendants  b^ng 
content  with  the  Judgment. 

[1,2]  Upon  the  facts  we  have  stated,  the 
decision  of  the  court  below  that  plaintiff  was 
entitled  to  the  delivery  of  the  two  deeds  re- 
quired to  perfect  his  title  to  the  quarter  sec- 
tion of  land  was  sound.  The  agreement  of 
Benson  entitled  Danziger  to  the  Benson  deed 
upon  the  payment  of  $5,600.  It  also  bound 
Benson  to  convey  a  good  title  by  that  deed. 
But  this  was  a  condition  which  Danziger  had 
the  right  to  waive,  if  he  chose.  His  right  to 
the  Benson  deed  cannot  be  denied.  If  this 
deed  had  been  delivered,  it  would  have  vest- 
ed all  the  right,  title,  and  interest  of  Benson 
in  Danziger,  and  its  effect  would  be  that  any 
title  afterward  acquired  by  Benson  under 
his  agreement  with  Mushmsh,  Humphreys, 
and  Sprague  would  pass  by  operation  of  law 
to  Danziger.  Civ.  Code,  i  1106.  By  his  pay- 
ment of  ?5,760  and  his  demand  for  the  Ben- 
son deed,  Danziger  became  fully  entitled  to 
it,  and  also  became  the  equitable  owner  of 
the  deed  and  of  all  of  Benson's  right,  title, 
and  interest,  including  Benson's  right  to  com- 
plete the  title  by  paying  the  additional  51,600 
required  by  the  agreement  of  Benson  with 
Mnshmsh,  Humphreys,  and  Sprague.  Hav- 
ing already  obtained  their  agreement  to  waive 
this  iwyment  and  to  allow  their  deed  to  be 
delivered  on  payment  of  the  $5,600,  which 
had  then  been  paid  to  them,  the  equitable 
right  of  Danziger  to. both  deeds  was  com- 
plete, and  the  delivery  should  have  been  made 
accordingly.  Benson  is  estopped  by  his  agree- 
ment, which  contained  a  covenant  for  good 
title  to  Danziger.  The  other  parties  are  es- 
topped by  their  agreement  with  Danziger  that 
lie  should  have  their  deed  upon  compliance 
with  the  terms  of  his  agreement  with  Benson. 
The  act  of  Benson's  vendors  In  mai^ng  good 
bis  positive  obligation  to  Danziger  without 
requiring  payment  of  the  additional  $1,600, 
though  it  did  not  relieve  Benson  of  his  ob- 
Ugatlmi  to  pay  them,  was  a  benefit  to  him, 
since  it  performed  for  him  his  own  contract 
to  convey  a  good  title  to  Danziger.  No  bene- 
ficial interest  was  left  In  Benson,  and  he  had 
no  right  to  object  to  the  delivery. 

[3-5J  The  fact  that  Danziger  did  not  pay 
the  installment  of  $8,320,  due  October  18, 
1910,  on  his  contract  with  Benson  does  not 
affect  his  right  to  the  first  deed.  He  had 
made  the  payments  necessary  to  entitle  liim 


to  that  deed.  Thereupon,  at  his  election,  the 
contract  became  a  separate  agreement  for  the 
sale  of  the  quarter  section  he  should  select, 
and  the  price,  as  to  that  quarter,  was  fully 
paid.  He  was  entitled  to  immediate  de- 
livery of  the  deed  and. to  a  good  title.  There 
is  nothing  in  the  contract,  or  in  any  of  them, 
to  the  effect  that  a  subsequent  default  in  the 
remaining  installments  would  terminate  the 
right  to  the  portion  that  Is  paid  for.  But 
there  was  no  subsequent  default  The  con- 
tract required  a  good  title,  or  the  means  of 
obtaining  it,  on  the  pert  of  Benson,  as  a 
condition,  either  precedent  to  or  concurrent 
with,  the  obligation  of  Danziger  to  pay  any- 
thing more  than  the  first  $2,000.  Benson,  by 
bis  failure  to  pay  any  of  the  $1,600  install- 
ments of  his  contract  with  Mushmsh,  Humph- 
reys, and  Sprague,  had  failed  to  make  his 
proffered  title  good,  and  he  never  became  en- 
titled to  demand  further  payments  from 
Danziger.  Danzlger's  waiver  of  the  defect 
as  to  the  first  deed,  for  whidi  he  had  al- 
ready paid,  did  not  operate  as  a  waiver  as 
to  the  remaining  land. 

[6]  It  Is  immaterial  whether  the  several 
conclusions  of  law  stated  in  the  decision  of 
the  superior  court,  whether  formally  stated 
as  conclusions  or  not,  are  consistent  with  each 
other.  The  ultimate  conclusions  of  the  court 
below  are  those  manifested  by  its  Judgment 
If  the  facts  found  support  the  conclusions  nec- 
essary to  the  Judgment  inconsistent  «onclu- 
sions  stated  in  the  findings  wiU  be  disre- 
garded. 

The  action  of  the  plaintiff  is  not,  as  plain- 
tiff suggests,  an  action  of  detinue  for  the 
possession  of  the  deeds.  It  is  an  action  of 
an  equitable  nature  to  compel  the  perform- 
ance of  the  contract  so  far  as  be  was  entitled 
thereto.  As  the  case  has  been  presented  we 
do  not  perceive  that  this  distinction  is  of 
any  importance. 

This  disposes  of  the  appeal,  so  far  as  the 
relief  given  to  the  plaintiff  is  concerned. 
Mushmsh,  Humphreys,  and  Sprague  filed  a 
cross-complaint  against  Benson  and  Danziger 
to  quiet  their  title  to  the  section  of  land  in 
controversy.  The  Judgment  quiets  their 
title  to  the  three  quarter  sections  remaining 
after  the  conveyance  of  the  southwest  quarter 
to  Danziger  as  aforesaid. 

[7]  Upon  the  facts  found,  this  was  correct 
The  contract  between  these  parties  was  in 
the  form  of  escrow  instructions  to  the  bank, 
accompanying  the  deeds  of  Mushrush, 
Humphreys,  and  Spragde  to  Benson  and  de- 
posited for  delivery  on  compliance  with  the 
instructions,  These  instructions  provided 
that  "each  payment  of  $1,600  shall  entitie 
Benson  to  any  one  of  the  deeds  herein  in- 
closed," and  that  upon  failure  of  Benson  to 
make  any  of  the  payments  at  the  times  spec- 
ified, the  previous  payments  should  be  forfeit- 
ed and  the  deeds  should  thereafter  be  held 
subject  to  the  order  of  said  vendors.  Benson 
never  paid,  or  tendered  payment  of,  either  of 
the  installments  of  $1,600  as  they  fell  due. 
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or  at  an.  His  rlgibt  to  flie  delivery  oC  the 
remaining  deeds  has  therefore  terminated  by 
the  forfeiture,  arising  from  his  refusal  to 
pay.  Hicks  v.  Lovell,  64  CaL  14,  27  Pac.  ©42, 
49  Am.  Rep.  070.  He  did  not,  even  at  the 
trial,  tender  further  payment  or  present  any 
equitable  ground  upon  which  to  claim  an  ex- 
tension of  the  Ume  fixed. 
The  Judgment  is  affirmed. 

We  concur:  SLOSS,  J.;  VICTOE  E. 
SHAW,  Judge  pro  tent. 

(176  Cal.  497)  ■=-= 

COOK  ▼.  MILLER.    (L.  A.  4020.) 
(Supreme  Court  of  California.    June  19,  1917.) 

1.  MUPriCIPAI,    COBPOBA.TIONS    «=»705(4) — USK 

OF  Steeet— Violation  or  Ordinance. 
Where  defendant  was  under  no  necessity  of 
cutting  across  a  corner  with  his  automobile 
and  the  ordinance  required  him  to  go  around  to 
the  right  of  the  intersection,  it  vas  legal  negli- 
gence for  him  to  do  otherwise,  rendering  him 
Uable  for  resulting  injuries  to  plaintiff,  riding 
on  a  motorcycle,  if  plaintiff  was  not  at  fault. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  H  1615,  1516.] 

2.  municipal    oobporations     «=»705(11) — 
Collision  at   Stbeet  Cbossinq— Concub- 

BENT  NEOLIOENCB. 

In  a  collision  between  a  motorcycle  and  an 
automobile  at  a  street  intersection,  held,  under 
the  evidence,  that  disobedience  of  the  ordinance 
by  both  parties  was  the  proximate  cause  of  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1515.] 

3.  Municipal  Cobpobations  ®=>705(5) — Use 
OF  Stbeet^— Compliance  with  Ordinance. 

An  ordinance  fixing  the  maximum  speed  al 
20  miles  an  hour  was  not  a  license  to  go  a. 
that  speed  at  all  times  and  places. 

[Ed.  Note. — For  other  cases,  see  Municipa. 
Corporations,  Cent.  Dig.  i  1515.] 

4.  Municipal  Cobpobahons  «s>705(10)— Usk 
OF  Street— CoNTBiBUTOBY  Neouoence. 

In  an  action  by  plaintiff  to  recover  for  injn 
ries  sustained  when  his  motorcycle  collided  with 
defendant's  automobile  at  a  street  crossing,  held 
under  the  evidence  that  plaintiff  was  not  exer- 
cising ordinary  care  in  running  at  a  speed  of 
22  feet  a  second  at  a  blind  corner,  and  could 
not  recover. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |S  161B,  1B17.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Louis  W.  Myer, 
Judge. 

Action  by  Harry  H.  Cook  against  Harry 
Miller.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Transferred  from 
the  Second  district  to  this  court    Reversed. 

U.  T.  Clotfelter  and  F.  J.  Held,  Jr.,  both  of 
Los  Angeles,  for  appellant  E.  S.  Janes,  of 
Ix>s  Angeles,  for  respondent 

SHAW,  J.  Plaintiff  recovered  Judgment 
against  defendant  for  damages  to  his  person 
and  to  his  property.  The  defendant's  motion 
for  new  trial  was  denied.     The  appeal  Is 


from  the  Judgment  and  from  an  order  deny- 
ing the  motion  for  new  trial.  The  ai»peal 
was  mistakenly  taken  to  the  District  Court 
of  Appeal  of  the  Second  District,  which  court, 
discovering  the  mistake,  transferred  It  to 
this  court 

The  damages  were  caused  by  a  collision 
between  a  motorcj'de  which  plalntlflT  was 
riding  and  operating  and  an  automobile  driv- 
en by  the  defendant.  It  occurred  In  the  city 
of  Los  Angeles  at  the  Intersection  of  Wash- 
ington street,  running  east  and  west  and 
Griffith  avenue,  running  north  and  south. 
The  complolnt  alleges  that  the  Injuries 
which  caused  the  damages  were  the  result  of 
the  n^llgence  of  the  defendant  The  ans^'er 
alleged  contributory  negligence  on  the  part 
of  the  plaintiff.  It  cannot  be  seriously  dis- 
puted that  the  evidence  is  sufficient  to  sup- 
port the  finding  that  the  defendant's  negli- 
gence was  a  proximate  cause  of  the  injury. 
The  principal  point  made  in  support  of  the 
appeal  is  that  the  evidence  showed  that  the 
plaintiff  was  also  negligent  in  operating  his 
motorcycle  at  the  time  of  the  collision,  and 
that  his  negligence  contributed  to  his  injury 
and  wag  one  of  the  proximate  causes  thereof. 

There  was  at  that  time  an  ordinance  of  the 
dty  of  Los  Angeles  In  force  regulating  the 
use  and  (deration  of  vehicles.  Including  mo- 
torcycles and  automobiles,  on  the  streets.  In 
effect  as  follows:    The  person  driving  such 
veMele  on  the  street  was  required  to  do  so 
"In  a  carefid  manner  and  with  due  regard 
for  the  safety  and  convenience  of  pedestrians 
or  other  vehicles  on  such  street"    Section  5. 
In  overtaking  and  passing  another  vehicle 
on  the  street  he  was  required  to  pass  to  the 
left  at  such  vehicle,  and  not  to  drive  again 
to  the  right  until  he  was  clear  of  such  vehi- 
cle.    Section  8.    He  was  required  to  travel 
on  the  right-hand  side  of  the  street  and  as 
near  tlie  curb  as  possible.     Section  6L    In 
tiu-nlng  from  one  street  Into  another  he  was 
to  pass  around  to  the  right  of  and  beyond 
the  center  of  the  street  intersection.     Vehi- 
cles traveling  upcm  a  street  running  north- 
erly and  southerly  had  the  right  of  way  over 
vehicles  traveling  upon  a  street  running  east- 
erly or  westerly.    A  driver  of  a  vehicle  run- 
ning on  an  easterly  or  westerly  street  was 
required  to  allow  the  other  vehicle  such  right 
of  way.     Section  40.    The  speed  limit  was 
fixed  at  not  exceeding  20  miles  an  hour  In 
the  district  embracing  the  place  of  collision. 
There  does  not  aiqpear  to  be  anything  in  the 
ordinance  requiring  the  sounding  of  a  bell, 
guug,  or  horn  at  an  intersection,  although  It 
does  require  such  vehicles  to  have  a  bell, 
gong,  or  horn  attadied  and  in  good  working 
order. 

The  plaintiff  was  going  east  <Kt  his  motor- 
cycle along  Washington  street  toward  the  in- 
tersection of  Griffith  avenue,  intending  to 
cross  the  same.  The  building  of  the  Berlin 
Dyeworks  occupied,  up  to  the  property  line. 


sFor  other  casea  lee  wme  topic  and  KEY-NUUBBR  In  oil  Kair-Nombared  Dlctsts  and  IndcxM 
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tbe  comer  to  the  plalntKTs  right,  fronting 
north  on  Washington  street  and  east  on  Grif- 
fith avenue.  Along  tbe  Washington  street 
curb  line  In  front  of  this  huUdlng  there  were 
four  or  Ave  auto  trucks,  12  feet  long,  belong- 
ing to  the  dj-eworks,  backed  up  against  the 
curb.  These  trucks  had  canopy  tops.  The 
easterly  truck  was  about  15  feet  west  of  the 
comer.  As  he  neared  the  comer,  plaintiff 
saw  that  It  was  a  "blind  comer,"  that  Is, 
that  his  vision  of  persons  coming  up  the  ave- 
nue from  the  south  was  obstructed.  A  laun- 
dry wagon,  drawn  by  a  horse,  trotting  slow- 
ly, was  ahead  of  plalntlfr,  going  In  the  same 
direction.  As  the  wagon  entered  upon  the 
intersection,  the  plaintiff  was  a  little  behind 
it,  and  he  swerved  to  the  right  to  pass,  in- 
stead of  to  the  left,  as  the  ordinance  requir- 
ed. The  defendant  came  up  on  Griffith  ave- 
nue from  the  south  at  that  moment,  cutting 
across  the  intersection  instead  of  going 
around  to  the  right  of  the  center  of  the  In- 
tersection, aa  the  ordinance  required.  De- 
fendiint  was  slowing  down  becanse  the  laun- 
dry wagon  was  going  east  In  front  of  him 
and  obstructed  his  passage  momentarily. 
Plaintur  was  going  at  the  rate  of  15  or  16 
miles  an  hour,  according  to  his  own  "esti- 
mate."'  The  plaintiff,  while  on  his  swerve  to 
the  right  and  as  he  was  passing  tbe  easterly 
truck,  first  saw  tbe  automobile,  and  at  once 
swung  to  tbe  left  to  avoid  it,  but,  as  he  tes- 
tified, "it  was  too  late,"  and  tbe  two  vehicles 
collided.  The  automobile,  at  the  instant  of 
collision,  bad  come  practically  to  a  standstill. 
It  was  pointed  to  the  northwest,  and  the 
laundry  wagon  had  passed  a  little  to  the 
east.  The  front  end  of  the  motorcycle  struck 
the  front  of  the  automobile  diagonally.  The 
idalotlff  was  pitched  over  3  or  4  feet  to  tbe 
left  toward  the  middle  of  the  street,  and  r^ 
odved  cuts  and  bruises.  The  front  right 
spring  of  tbe  automobile  was  twisted  around 
tonrard  tbe  right  to  an  angle  of  nearly  45  de- 
grees by  the  force  of  the  collision.  The 
plaintur  testified  that  when  lie  saw  the  au- 
t(Mnobile  and  tried  to  get  out  of  the  way  by 
BWinglog  to  the  left,  "it  [the  automobile]  was 
on  me  in  a  second,  and  I  had  no  time."  Tbe 
foregoing  is  taken  from  the  testimony  of  the 
plaintiff,  supplemented  by  other  uncontra- 
dicted evidence. 

[t]  The  defendant  was  under  no  necessity 
of  "cutting  across  the  comer."  The  ordi- 
nance required  him  to  go  around  to  the  right 
of  fbe  intersection,  and  U  was  legal  negli- 
gence for  blm  to  do  otherwise  under  the  cir- 
cumstances. Cragg  V.  Los  Angeles  Trust  Oo., 
154  CaL  607,  98  Pac.  1063, 16  Ann.  Oas.  1061 ; 
Harrington  v.  Los  Angeles  Ry.  Co.,  140  Cal. 
619,  74  Pae.  15,  63  L.  R.  A.  238,  98  Am.  St 
Bep.85. 

12]  The  plaintiff  was  also  violating  the  or- 
dinance in  swerving  to  the  right  to  pass  the 
laundry  wagon  instead  of  to  tbe  left.  The 
field,  be  said,  was  clear,  except  for  tbe  laun- 
dry wagon,  at  tbe  time  he  started  to  make 
tbe  kwerv&    If  he  bad  not  {wssed  to  the 


right  of  tbe  wagon  he  would  not  have  struck 
tbe  automobile.  So,  also,  if  the  defendant 
had  turned  the  corner  by  going  to  the  right 
of  tbe  intersection.  Ills  automobile  would  nof 
have  been  struck  by  the  motorcycle.  Tbe 
disobedience  of  the  ordinance  by  both  of 
them  brought  on  this  accident  It  was  tbe 
result  of  their  concurrent  negligence,  the  neg- 
ligence of  each  was  a  proximate  cause,  and 
each  contributed  to  tbe  injury. 

[3]  Nor  can  it  be  said  that  plaintiff  was 
free  from  negligence  in  crossing  the  intersec- 
tion at  a  "blind  comer,"  such  as  this,  at  the 
rate  of  15  miles  an  hour,  or  22  feet  per  sec- 
ond. The  cause  of  plaintiff  ha\-lng  no  time 
to  avoid  the  collision  was  not  the  .speed  of 
the  automotolle,  for  it  had  come  practically 
to  a  stop  at  the  instant  of  the  collision.  It 
was  his  own  speed  that  shortened  his  time. 
Tbe  force  of  the  Impact  broke  the  fastenings 
of  the  automobile  springs,  twisted  them  far 
to  one  side,  as  above  stated,  and  carried  the 
plaintiff  several  feet  forward,  landing  him 
on  tbe  street  as  he  said,  3  or  4  feet  to  the 
right  of  the  automobile.  It  is  a  strong  prob- 
ability; from  these  circumstances,  that  bis 
"estimate"  of  bis  speed  was  much  too  low, 
but  in  view  of  the  findings  of  tbe  court  we 
must  accept  bis  estimate  as  correct  A  horse 
can  travel  at  the  rate  of  15  miles  an  hour, 
and  even  faster,  for  a  short  time.  But  in  the 
days  of  exclusively  horse-drawn  vehicles  one 
who  crossed  a  street  at  such  a  place  going 
at  15  miles  an  hour  would  have  been  consid- 
ered reckless.  There  have  been  dty  ordi- 
nances forbidding  a  team  from  crossing  a 
street  intersection  faster  than  a  walk.  Stein 
v.  United  Ballroads,  159  Cal.  371,  113  Pac. 
663.  Since  our  eyes  have  become  somewhat 
accustomed  to  greater  speed,  the  reckless- 
ness of  15  miles  nn  hour  may  not  seem  so 
obvious,  but  the  danger  is  the  same.  Tbe 
ordinance  fixing  the  maximum  speed  at  20 
miles  an  hour  Is  not  a  license  to  go  at  that 
speed  at  all  times  and  places.  Irwin  v. 
Judge,  81  Conn.  492,  71  Atl.  572.  The  care 
required  at  any  place  on  a  public  street  is 
always  that  of  a  reasonably  prudent  persmi 
under  tbe  circumstances.  Scott  v.  San  Ber- 
nardino, eta,  Co.,  152  Cal.  610,  93  Pac.  677. 

14]  There  are  occasions  when  a  speed  far 
below  the  maximum  would  constitute  negli- 
gence. Tbe  ordinance  recognizes  and  pro- 
vides for  this  by  requiring  every  person  driv- 
ing on  the  streets  to  do  so  "in  a  careful  man- 
ner and  with  due  regard  for  the  safety"  of 
other  persons  on  the  street.  A  speed  which 
carries  a  person  22  feet  in  one  second  of  time 
at  a  "blind  corner,"  with  standing  auto 
trucks  projecting  12  feet  into  the  street,  ob- 
structing tbe  vision  of  tbe  intersecting  street 
until  the  last  tmck  is  reached,  and  with  a 
wapon  ahead  of  blm,  is  not  that  speed  which 
a  person  exercising  ordinary  prudence  would 
choose  at  such  a  place,  out  of  due  regard  for 
bis  ovra  safety,  or  that  of  others.  Such  speed 
may  not  be  unusual  at  the  present  time,  even 
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under  slmUar  clrcumstancea  But  the  persoD 
who  rec^ves  an  Injury  from  a  collision, 
while  going  at  that  rate  under  the  conditions 
here  existing,  should  not  expect  the  other 
person  to  pay  hUn  the  damages  caused 
thereby. 
The  Judgment  and  order  are  reversed. 

We  concur:  VICaX)R  B.  SHAW,  Judge  pro 
tern. ;  SLOSS,  J. 

(175  Cal.  615)  »=— 

ROBERT  SHERER  &  CO.  et  ■!.  ▼.  INDUS- 
TRIAL ACC.  COMMISSION  et  al. 
(S.  F.  8258.) 

(Supreme  Court  of  California.    June  30,  1917.) 

Masteb  and  Sebvant  4=9375(1)— Wobkhen's 
Compensation    Act  —  Injubies    Outside 
CouBSB  of  Employment. 
Under    Workmen's   Compensation    Act    (St. 
1913,  p.  279)  where  a  workman,  whose  duty  re- 
quired him  to  stay  on  a  locomotive,  was  killed 
while  in  temporary  charge  of  a  steam  shovel 
pursuant  to  a  request  of  a  person  having  exclu- 
sive charge  of  the  same,  there  could  be  no  recov- 
ery :   as  the  servant  was  not  at  the  time  of  the 
accident  performing  a  service  growing  out  of 
and  In  the  course  of  his  employment. 

In  Bank.  Certiorari  by  Robert  Sherer  & 
Co.  and  another  against  the  Industrial  Ac- 
cident Commission  and  another  to  review  an 
award  of  compensation.    Award  annulled. 

Refdman  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco  (W.  H.  Plllsbury,  of  Oakland, 
of  counsel),  for  respondent.  W.  D.  Van  Nost- 
ran,  of  Los  Angeles,  for  Chas.  F.  Bowin. 

VIC5T0R  E.  SHAW,  Judge  pro  tem.  Cer- 
tiorari to  review  the  proceedings  of  the 
Indastrlal  Accident  Commission,  wherein 
an  award  of  compensation  was  made  by  it 
to  Charles  F.  Bowin,  minor  son  of  P.  L.  Bo- 
win, for  the  death  of  the  latter  while  in  the 
employ  of  Robert  Sherer  &  Co.,  contractors, 
who  were  engaged  in  constructing  a  railroad 
extending  easterly  from  the  city  of  San 
Diego. 

In  the  performance  of  the  work,  the  con- 
tractors during  the  daytime  an'd  as  occasion 
required  operated  a  locomotive  engii^e.  At 
the  close  of  the  day's  work  it  was  the  cus- 
tom of  the  crew  in  charge  of  this  locomotive 
to  deliver  it  to  said  P.  L.  Bowin,  who  was 
night  watchman  of  the  engine,  and  whose 
duties  under  his  employment  were  "to  stay 
on  the  engine  at  nights  and  keep  it  alive, 
ke^  steam  in  it,  and  have  it  full  of  water 
and  oil  in  the  morning  ready  for  the  day 
crew  to  go  on  the  shift."  The  contractors 
also  in  connection  with  the  work  operated  a 
steam  shovel,  in  the  care  of  which  at  night 
one  Wllfong  was  employe?d  as  watchman, 
and  whose  duties  with  reference  thereto  were 
similar  to  those  of  Bowin  In  caring  for  the 
engine.  On  the  night  in  question,  when  Bo- 
win met  his  death,  the  superintendent  of  the 


contractor  at  the  close  of  the  day's  work, 
having  occasion  to  go  to  Tia  Juana,  some  dis- 
tance west  of  the  camp  at  the  point  where 
work  was  being  done,  took  charge  of  the  en- 
gine, and  at  abont  6  o'clock  p.  m.  left  for  bis 
destination,  expecting  to  return  at  10:30, 
during  which  Interval  Bowin  was  relieved 
from  duty  until  the  engine  got  back,  though 
it  appears  that  he  did,  for  an  hour  or  so, 
operate  a  donkey  engine  in  pumping  water 
liito  a  tank  from  wldch  a  supply  of  water 
was  obtained.  While  thus  engageld,  Wll 
fong,  having  In  the  course  of  his  employ- 
ment taken  charge  of  the  steam  shovel  and 
entered  upon-  the  performance  of  his  duties 
In  the  care  thereof,  went  to  the  tank,  some 
1,000  feet  distant  where  deceased  was  engag- 
ed, and  told  liim  t&at  he  (Wllfong)  was  going 
to  camp  where  bis  wife  had  arrived  that 
evening,  and,  in  eftect,  requested  Bowin  to 
take  his  place  at  the  steam  shovel,  stating 
that  he  would  return  about  10  o'clock,  to 
all  of  which  Bowin  assented.  Upon  Wil- 
fong's  return  at  the  hour  named  he  found 
the  dead  body  of  Bowin  lying  on  the  floor 
of  the  platform  upon  wliich  the  steam  shovel 
was  Installed,  he  having  been  killed  by  the 
use  of  a  knife  wielded  by  a  hand  other  than 
his  own.  Whether  upon  reaching  the  steam 
shovel  deceased  discovered  an  Intruder  who 
killed  him  or  by  whom  or  for  what  reascHi 
the  deed  was  committefd  Is  not  made  to  ap- 
pear, although  the  evidence  clearly  tends  to 
show  its  purpose  was  not  with  the  view  of 
committing  robbery. 

Upon  these  facts,  and  conceding  that  "act- 
ing within  the  course  of  his  employment," 
as  defined  by  bis  contract,  no  duty  whatso- 
ever was' imposed  upon  Bowin  in  connection 
with  the  care  of  the  steam  shovel,  the  exclu- 
sive control  and  care  of  which  devolved  upon 
Wllfong,  for  whose  convenience  and  at  whose 
request  and  without  the  consent  of  the  em- 
ployer, Bowin  assumed  the  care  an'd  custody 
thereof,  respondent  insists  that  such  substi- 
tution was  in  accordance  with  a  known  cus- 
tom acquiesced  in  by  the  employer.  This  con- 
tention is  based  upon  the  testimony  of  the 
superintendent  to  the  effect  that,  where  sub- 
stitution of  employes  was  not  detrimental  to 
the  interest  of  the  company,  permission  there- 
for, when  requested,  was  granted,  but  that 
they  did  not  do  much  of  it,  and  the  employes 
generally  asked  his  consent  to  such  change 
of  work.  No  request  was  made  by  either 
Bowin  or  Wllfong,  and  neither  had  ever 
acted  for  the  other  in  the  performance  of 
their  respective  duties. 

This  evidence  not  only  falls  short  of  es- 
tablishing a  custom,  but  Indeed  negatives 
the  existence  of  a  course  of  business  pur^ 
sued  by  the  employer  as  to  Wllfong  and  Bo- 
win under  which  the  deceased,  without  per- 
mission could  claim  implied  authority  to  en- 
ter upon  WUfong's  duties.  Clearly  his  act 
In  so  doing  was  unknown  to  his  employer. 
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whose  Implied  oilers  be  violated.  Wbetber 
or  not  the  superintendent  would  have  con- 
sented to  the  substitution  had  request  there- 
for been  made  is-  ioimaterlal  since  no  re- 
quest was  made. 

Conceding  Bowln's  act  in  assuming  the  per- 
formance of  Wllfong^s  duties  to  have  been 
nnauthorlzed  by  the  express  terms  of  his 
contract  of  employment,  respondent  never- 
theless insists  that  at  the  time  of  his  death 
he  was  engaged  In  the  course  of  his  employ- 
ment, for  the  reason  that  the  absence  of 
Wilfong  from  his  post  of  duty  created  an 
emergency  which  Justlfield  him  In  taking 
charge  of  the  steam  shovel  without  express 
orders  so  to  do.  This  contention  is  answered 
by  the  fact  that,  if  the  suggested  emergency 
existed.  It  was  due  to  the  arrangement  be- 
tween deceased  and  Wilfong,  pursuant  to 
which  the  latter  should  spend  the  evening  in 
camp  with  his  wife  and  the  former  should, 
during  bis  absence,  assume  charge  of  the 
steam  shovel  as  watchman  thereof.  This  ar- 
rangement was  not  made  in  the  interest  of 
the  employer,  but  solely  for  the  convenience 
of  Wilfong,  whose  duties  the  deceased,  hav- 
ing, as  shown,  been  relieved  from  all  duty 
to  bis  employer,  for  the  time  undertook  to 
perform.  In  the  case  of  Plumb  v.  Cobden 
Mills  Co.,  7  Butterworth's  W.  0.  0.  1,  It  is 
said: 

"There  are  two  sorts  o£  ways  of  frequent  oc- 
currence in  which  a  workman  might  go  outside 
the  sphere  of  his  employment — the  lirst  one  when 
lie  did  work  he  was  not  engaged  to  perform; 
and.  second  when  he  went  into  a  territory  with 
which  he  had  nothing  to  do." 

In  the  case  at  bar  the  deceased,  in  assum- 
ing the  duties  of  watchman  of  the  steam 
shovel,  not  only  undertook  wdrk  which  he 
was  not  engaged  to  do,  but,  since  his  employ- 
ment did  not  require  him  to  go  upon  the 
platform  where  the  steam  shovel  was  located, 
went  to  a  place  with  which  he  had  nothing 
to  'do.  In  the  recent  case  of  Northwestern 
Pac.  R.  R.  Co.  V.  Ind.  Ace.  Com.,  163  Pac  1000, 
tbis  court  held  that.  In  order  to  recover  com- 
pensation, the  employe  must  at  the  time  of 
the  alleged  accident  be  performing  a  service 
"growing  out  of  and  In  the  course  of  his  em- 
ployment" and  when  the  servant,  "of  his 
own  accord  and  without  the  direction  of  the 
master,  steps  outside  the  scope  of  his  em- 
ployment, whether  on  the  master's  business 
or  his  own,  the  master  owes  him  no  duty  as 
to  the  dangers  he  encounters  and  is  not  li- 
able for  any  injury  received."  To  the  same 
effect  see  County  of  Modoc  v.  Ind.  Ace.  Com. 
(App.)  163  Pac.  686;  McAUan  v.  Pertshire 
County  Council,  8  Fraser,  788;  and  WUUs 
on  Workmen's  Compensation  (16tb  EM.)  p. 
21.  Our  coDclnsIon  is  that  the  Injury  which 
caased  the  death  of  deceased  did  not  arise 
oat  of  nor  In  the  course  of  his  employment. 
Indeed,  the  case  presented  is  precisely  the 
same  as  though  deceased  had  at  the  close  of 
bis  night's  labor  repaired  to  bis  home  and 


while  awaiting  a  retnm  of  the  time  to  assume 
bis  duties  he  had  been  murdered. 
OThe  award  is  annulled. 

We  concur:  ANGELLOTTI,  C.  J. ;  SLOSS, 
J.;  SHAW,  J.;  MELVIN.  J.;  HEN- 
SHAW,  J. 


(17S  Cal.  4S1) 

TEACHOUT  V.  BOGY  et  aL    (L.  A.  4003.) 

(Supreme  Court  of  California.    .June  18,  1017- 
Rehearing  Denied  July  16,  1917.) 

1.  EVIDKNCE     €=>31— JnOIdAI.     NonCK— CiTT 

Chabtebs. 
The  court  will  take  judicial  notice  of  the 
charter  of  the  city  of  Los  Angeles ;  such  charter 
having  the  effect  of  law  and  approved  by  die 
Legislature,  thereby  becoming  an  official  act  of 
the  legislative  depaitment. 

[Ed.    Note. — For    other   cases,    see   Evidence, 
Cent  Dig.  §g  40,  41.] 

2.  iNTOZICATINa  LlQUOBS  «=>108  —  CONSID- 
EBATION— LEQAUTT. 

A  contract  whereby  defendants  agreed  to 
pay,  in  consideration  of  a  liquor  license  and 
lease  of  the  premises  a  stated  amount  per  month 
and  agreed  to  purchase  the  liquor  used  in  the 
business  from  plaintiff,  the  license  not  being 
transferred  to  defendant,  but  held  in  escrow  by 
a  third  party  in  the  name  of  the  plaintiff,  ia  not 
enforceable,  since  it  is  in  violation  of  the  laws 
permitting  the  sale  of  intoxicating  liquor;  de- 
fendants actually  carrying  on  business  under 
plaintiff's  license.  ' 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  108-112.] 

3.  CONTBACTS    «=S>137(1)— OONSIDBBATIOR— LB- 
OAUTT. 

If  any  part  of  a  single  consideration  for  one 
or  more  promises  be  illegal,  or  if  there  are  sev- 
eral considerations  for  one  promise,  some  of 
which  are  illegal,  the  promise  is  wholly  void. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  a  701,  706-712.] 

4.  Iktoxioatino  Liquobs  «=9l03— Considxb- 

ATION— LEGAtlTT. 

Where  defendants  purchased  a  liquor  license 
and  a  lease  of  the  premises  in  consideration  of 
a  monthly  payment  and  of  purcIiasinR  their  liq- 
uor from  plaintiffs,  the  contract  being  held  in 
escrow  in  the  plaintiff's  name,  the  fact  that  sub- 
sequently the  license  was  surrendered,  and  a  new 
one  Issued  to  defendant  did  not  validate  such 
contract,  void  as  being  in  contravention  of  the 
laws  relating  to  the  sale  of  intoxicating  liquors, 
in  that  the  license  was  in  the  name  of  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  108-112.] 

5.  Intoxicating  Liquobs  «=:>103— Consideb- 
ATION— Leqauty. 

Where  a  contract  provided  for  the  sale  of  a 
liquor  license  and  a  lease  of  the  premises  in  con- 
sideration of  monthly  payments  and  of  interest 
and  rent,  and  of  an  agreement  to  purchase  the 
liquor  used  in  the  business  from  plaintiffs,  the 
license  being  subsequently  surrendered  and  a 
new  one  issued  to  defendants,  the  fact  that  the 
contract  was  executed  does  not  render  payment 
made  thereunder  legal  consideration  for  the 
contract  subsequent  to  the  issuance  of  the  new 
license,  since  the  defendant  is  still  compelled  to 
rely  upon  the  alleged  illegal  contract. 

[Ed.  Note. — ^For  other  coses,  see  Intoxicating 
liquors.  Cent  Dig.  f§  108-112.] 
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6.  Intoxicating  Liquobs  «=>103— Considkb- 
ATION— Leoalitt. 

A  contract  for  the  sale  of  a  liqnor  license 
and  the  lease  of  the  premises,  in  consideration  of 
monthly  payments  and  of  an  agreement  to  par- 
chase  the  liquor  used  in  the  boslness  from  plain- 
tiff, being  illegal  as  contrayening  the  laws 
against  the  sale  of  intoxicating  liquors  without 
license,  cannot  be  held  valid  as  allowing  per- 
formance thereunder  legally:  the  full  intent  of 
the  contract  being  based  on  the  illegal  transfer  of 
the  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  fS  108-112.] 

7.  Intoxicating  Iaqvovb  €=3>10&— Considxb- 

ATioN— Separable  Contbacts. 
Under  a  contract  for  the  sale  of  liquor  li- 
cense, and  lease  of  the  premises  in  considera- 
tion of  an  agreement  to  purchase  liquors  from 
plaintiffs,  such  lease  covenant  is  not  a  separable 
part  of  the  contract  from  the  illegality  of  the 
transfer  of  the  license;  the  transfer  being  an 
integral  part  of  the  contract. 

[Ed.  Note. — ^For  other  .cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  Jf  108-112.] 

Department  1.  Appeal  from  Superior 
Conrt,  los  Angeles  County ;  John  W.  Shenis, 
Judge. 

Action  by  Frank  S.  Teachont  against  Leon 
J.  Bogy  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Joseph  Scott  and  A.  G.  Ritter,  both  of  Los 
Angeles,  for  appellants.  B.  B.  Coll,  of  Los 
Angeles,  for  respondent 

SHAW,  J.  The  appeal  Is  from  the  judg- 
ment, on  the  Judgment  roll  alone.  IThe 
plaintiff,  as  assignee  of  Adloff  &  Hauerwaas 
Company,  a  corporation,  and  Goldschmidt 
Bros.,  a  partnership,  sued  to  recover  money 
alleged  to  be  due  upon  a  contract  executed 
on  August  7,  1908,  between  the  plaintiff's  as- 
signors, as  parties  of  the  first  part,  and  the 
defendants,  doing  business  as  Bogy  Bros., 
as  parties  of  the  second  part,  and  for  dam- 
ages for  the  breach  of  a  covenant  therein. 
The  material  parts  of  the  contract  are  as 
follows: 

"For  the  consideration  hereinafter  expressed, 
to  be  paid  in  the  manner  and  at  the  times  here- 
inafter mentioned,  said  first  parties  agree  to  sell 
to  said  second  parties  that  certain  leB.se  exe- 
cuted on  the  1st  day  of  July,  1908,  by  Mnry  A. 
Jauch  to  H.  H.  Goldschmidt,  running  for  a  pe- 
riod of  four  years  from  and  after  said  date,  the 
property  covered  by  said  lease  being  that  here- 
tofore occupied  by  the  Casino  Caf^,  including 
billiard  parlor,  cigar  stand,  etc.,  and  also  the 
license  for  the  conduct  of  a  saloon  business  on 
said  premises,  now  standing  in  the  name  of  Ad- 
loff &  Hauerwaas.  The  said  lease  and  license, 
both  signed  in  blanli,  to  be  left  in  the  possession 
of  William  Preston;  and  for  said  lease  and  li- 
cense, said  second  parties  agree  to  pay  the  sum 
of  sixteen  thousand  five  hundred  ($16,500.00) 
dollars,  payable  in  installments  of  two  hundred 
and  fifty  ($250.00)  dollars  per  month,  com- 
mencing on  the  1st  day  of  September,  1008. 
All  deferred  payments  to  bear  interest  at  the  rate 
of  six  (6)  per  cent,  per  annum,  payable  semi- 
annually.' 

"And  in  addition  thereto  said  second  parties 
agree  that  they  will  pay  the  rent  mentioned  in 
said  lease,  at  the  time  the  same  becomes  due, 
and  will  otherwise  comply  with  all  the  terms  and 


conditions  of  said  lease,  and  wHl  pay  any  and  all 
licenses  as  they  fall  due,  necessary  for  the  con- 
duct of  the  business  at  said  location." 

"And  they  further  agree,  during  the  lifetime 
of  said  lease,  that  they  will. purchase  all  draught 
beer  used  in  and  about  their  said  business  from 
the  Adloff-Hauerwaas  Company;  and  that  all 
other  bulk  liqaora,  etc.,  they  shall  purchase  for 
the  same  length  of  time  from  Goldschmidt  Bros." 

"Should  said  second  parties  fail  to  make  any 
of  said  monthly  payments  of  $250,  rent,  license, 
or  quarterly  interest  far  30  days  after  the} 
become  due,  then  said  first  parties  reserve  the 
right  to  caiicel  this  agreement  'and  recover  pos- 
session of  said  premises,  and  said  second  parties 
shall  thereupon  forfeit  any  sums  theretofore  paid 
on  account  thereof  as  liquidated  damages;  but 
if  said  second  parties  shall  comply  witib  all  the 
terms  of  this  agreement  and  pay  all  sums  of 
money  herein  provided  to  be  paid,  then  and  in 
that  event  the  said  lease  and  the  said  license 
sliall  be  turned  over  to  said  second  parties,  and 
become  their  individual  property." 

In  pursuance  of  this  contract  the  defend- 
ants immediately  thereafter  took  possession 
of  the  premises  covered  by  the  lease  referred 
to  therein  and  carried  on  the  business  of  sell- 
ing liquor  In  the  premises  from  that  time  un- 
til the  beginning  of  this  action  on  January 
15,  1913.  They  paid  the  installments  of  $250 
per  month  due  under  the  contract  from  S^)- 
tember  1, 1008,  to  and  including  the  payment 
falling  due  September  1,  1912,  but  paid  no 
interest  thereon.  They  refused,  for  a  part 
of  the  period  mentioned,  to  comply  with  the 
obligations  of  the  contract  requiring  them  to 
purchase  hulk  liquors  from  Goldschmidt 
Bros.  This  action  was  brought  to  recover 
the  balance  due  upon  the  promise  to  pay  the 
$16,500,  with  Interest,  in  monthly  install- 
ments, as  aforesaid,  and  damages  alleged  to 
have  accrued  by  reason  of  their  refusal  to 
buy  from  Gold,schmidt  Bros,  the  liquors  used 
by  them  in  said  business.  The  conrt  made 
findings  andi  rendered  Judgment  in  favor  of 
the  plaintiff,  both  for  the  balance  due  on  the 
price  and  for  damages  from  the  breach  of  the 
covenant  to  purchase  liquors,  amounting  in 
all  to  the  sum  of  $4,487.93. 

The  appellants  contend  that  the  contract  is 
invalid  and  unenforceable  because  of  the  il- 
legality of  a  part  of  the  consideration.  At 
the  rate  of  $250  a  month,  the  price  of  the 
lease  and  the  saloon  license  would  not  be 
fully  paid  until  February  1,  1914,  a  period  of 
five  years  and  five  months  after  September 
1,  1908.  In  the  meantime,  according  to  the 
agreement,  the  lease  and  license  were  to  be 
left  with  Preston,  and  they  were  not  to  be  de- 
livered to  defendants,  nor  to  become  their  ab- 
solute property,  until  the  end  of  the  period. 
By  the  contract  the  defendants,  in  effect 
agreed  to  carry  on  the  business  of  a  saloon 
for  the  sale  of  intoxicating  liquors  on  the 
premises  under  tlie  license  of  Adloff  &  Hau- 
erwaas and  pay  the  license  diarges  thereon 
as  they  fell  due.  The  findings  bhow  that  the 
defendants  did  carry  on  the  saloon  in  that 
manner  until  January  25,  1910,  and  that 
then,  by  consent  of  all  said  parties,  the  li- 
cense was  surrendered  to  the  police  commis- 
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slon,  was  canceled,  and  a  n^w  license  Issued  i 
to  tbe  defendants  to  conduct  a  saloon  on  said 
premises,  and  tbat  on  the  same  day  the  lease 
was  formally  assigned  to  defradants.  It 
also  amiears  tbat  the  premises  were  sltiuited 
In  the  dty  of  Los  ACgeles. 

[1]  At  that  time,  and  ever  since,  the  char- 
ts of  Los  Angeles  provided  tbat  the  poUce. 
commisaicm  of  the  dty  should  have  power  to 
grant  permits  or  licenses  under  and  In  con- 
formity with  the  ordinances  of  the  dty  to  per- 
sons desiring  to  engage  In  the  sale  of  liquors, 
and  further  that  "without  such  permit  no 
person  shall  engage  in  the  business  of  selling 
liquor."  Stats.  1903,  p.  570,  i  95a.  Section 
435  0[  the  Penal  Code  then  and  ever  since 
provided  that  every  person  oarrylng  on  a 
bnsiness  without  a  license,  where  such  license 
Is  required  by  any  law  of  this  state,  is  guilty 
of  a  misdemeanor,  punishable  by  fine  and 
Imprisonment  Ttiis  section  aj^Iies  to  any 
person  who  carries  on  the  business  of  selling 
liquor  without  a  license  in  a  dty  where  the 
same  is  prohibited  by  the  charter  or  dty 
ordinance.  Bx  parte  Bagshaw,  152  Cal.  703, 
03  Pac.  864;  Plumas  County  v.  Wheeler,  149 
Cal.  768,  87  Pac  909.  The  respondent  sug- 
gests that  the  charter  of  the  dty  of  Los  An- 
geles was  not  introduced  in  evidence,  and 
consequently  that  the  court  cannot  take  judi- 
cial notice  of  section  96a  aforesaid.  There  is 
no  merit  in  this  suggestion.  The  diarter  has 
the  effect  of  law;  it  was  approved  by  the 
Legislature,  and  thereby  became  a  pul^lic 
offidal  act  of  the  legislative  department,  of 
which  the  courts  must  take  Judldal  notice." 
Code  Civ.  Proc.  1 1875,  subd.  3 ;  Clark  v.  Los 
Angeles,  160  Cal.  45,  116  Pac.  722. 

[2]  A  permit  of  this  character  Is  Issued  in 
the  exerdse  of  the  police  pow»  as  a  means 
of  regulating  the  business  of  selling  intoxi- 
cating liquors.  Such  permit  is  personal  to 
the  Ucensee,  and  it  authorizes  him  alone  to 
carry  on  the  business.  There  was  no  law 
authorizing  a  transfer  of  the  permit  Hence 
a  transfer  of  the  paper  Issued  as  evidence  of 
the  permit  did  not  carry  to  the  transferees 
the  right  to  conduct  the  business,  nor  exempt 
them  from  the  prohibition,  forbidding  any 
];>erson  to  engage  in  the  business  without  a 
permit.  In  so  doing  they  would  be  guilty  of 
a  violation  of  the  law  to  the  same  extent  as 
It  they  had  no  permit  Black  on  Intoxicate 
Ing  Liquors,  g  130;  23  Cyc.  154;  17  Am.  & 
Eng.  Ency.  L.  232.  The  contract  was  there- 
fore an  agreement  whereby  the  defendants 
were  to  carry  on  the  saloon  business  in  viola- 
tion of  express  law. 

[8]  The  Civil  Code  contains  the  following 
provisions  as  to  the  legality  of  such  con- 
tracts: 

"The  consideration  of  a  contract  mngt  be  law- 
ful within  the  meaning  of  section  1667."  Sec- 
tion 1607. 

"That  is  not  lawful  which'  is:  (1)  Contrary  to 
an  express  provision  of  law;  (2)  contrary  to  the 
policy  of  express  law,  though  not  expressly  pro- 
hibited."    SecHon  1667.  . 

"If  any  part  of  a  single  consideration  for  one 
or  more  objects,  or  of  several  considerations  for 
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a  single  object  is  unlawful,  the  entire  contract 
is  void."     Section  1608. 

"All  contracts  which  have  for  their  object  di- 
rectly or  indirectly,  to  exempt  any  one  from  re- 
sponsibility for  bis  own  frand,  or  willful  injury 
to  the  person  or  property  of  another,  or  viola- 
tion of  law,  whether  wUlful  or  negligent  are 
against  the  policy  of  the  law."    Section  166iS. 

The  effect  of  these  prindples  la  thus  sum- 
marized by  the  author  of  the  artide  on  Con- 
tracts in  the  Qyclopedla  of  Law  and  Proce- 
dure: 

"If  any  part  of  a  single  consideration  for  one 
or  more  promises  be  illegal,  or  if  there  are  sev- 
eral considerations  for  one  promise,  some  of 
which  are  legal  and  others  illegal,  the  promise  is 
wholly  void,  as  it  is  impossible  to  say  which  part 
or  which  one  of  the  considerations  induced  the 
promise.  Thus,  if  the  consideration  for  a  note 
or  other  promise  to  pay  a  certain  sum  of  money 
be  the  sale  of  goods,  some  of  which  it  is  legal 
and  some  which  it  is  illegal  to  sell,  the  note  or 
promise  cannot  be  enforced."    9  Cyc.  566. 

See,  also,  1  ElUot  on  Contracts,  i  248; 
Moffatt  V.  Bulson,  96  Cal.  112,  30  Pac.  1022, 
31  Am.  St  Rep.  192;  Vulcan  P.  Co.  v.  Her- 
cules P.  Co.,  96  Cal.  510,  31  Pac.  581,  31  Am. 
St  Rep.  242;  Humboldt  Co.  t.  Stem,  136 
Cal.  63,  68  Pac.  324. 

The  facts  in  Moffatt  v.  Bulson  are  similar 
to  the  case  at  bar.  Moffatt  sold  to  Bulson 
660  acres  of  land  and  some  personal  property 
for  the  sum  of  $10,000.  Bulson  paid  $5,000 
on  the  price  and  executed  a  mortgage  for  the 
remaining  $5,000.  One  tract  of  160  acres  was 
at  the  time  held  by  Moffatt  under  a  home- 
stead claim  from  the  United  States  upon 
which  he  bad  not  then  made  final  proof.  For 
that  reason  the  sale  of  that  tract  was  illegal 
and  void.  Rev.  Stets.  U.  S.  i  2262.  The 
court,  quoting  section  1608  of  the  Civil  Code, 
held  that  the  mortgage  could  not  be  enforced 
and  tbat  the  fact  that  Moffatt  had  subse- 
quently made  the  final  proof  and  obtained  the 
certificate  of  purchase  for  the  homestead  en- 
try did  not  render  the  mortgage  valid. 

[4]  The  present  case  comes  clearly  within 
the  rule.  The  promise  was  to  pay  $16,500 
for  the  lease  and  thie  license.  The  consider- 
ation consisted  of  several  things,  one  of 
which,  the  agreement  to  transfer  the  license, 
contemplating  as  it  did  the  carrying  on  of 
the  saloon  business  by  Bogy  Bros,  without 
any  other  license,  was  Illegal.  The  contract 
was,  therefore,  contrary  to  an  express  pro- 
vision of  law  and  contrary  to  the  policy  of 
express  law  as  defined  in  section  1667.  It 
had  for  one  of  its  principal  objects,  indirect- 
ly, if  not  directly,  the  violation  of  law  by 
defendants,  and  therefore  it  was,  by  section 
1668,  "against  the  policy  of  the  law."  The 
consideration  was  unlawful  under  sections 
1607  and  1667;  and,  as  a  part  of  the  con- 
sideration was  unlawful,  "the  entire  contract 
was  void,"  as  provided  in  section  1608.  And 
under  the  doctrine  stated  in  Moffatt  v.  Bul- 
son, supra,  the  subsequent  surrender  of  the 
license  and  the  issuance  of  a  new  one  to  the 
defendants  did  not  render  it  valid. 

[5]  The  re8pon4ent  dtes  cases  to  the  ef- 
fect that  where  the  complaining  party  can 
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obtain  his  rdlef  wltbout  aid  from  ttae  Illegal 
contract  tbe  rule  above  stated  does  not  apply. 
There  are  many  authorities  to  that  effect,  but 
they  do  not  apply  to  the  present  case.  The 
plaintiff  Is  suing  to  enforce  the  promise  con- 
tained In  the  Illegal  contract  itself.  "He  can- 
not prevail,  except  by  means  of  that  contract. 
For  the  like  reason  tbe  case  does  not,  as 
plaintiff  claims,  come  under  the  rule  that 
when  an  illegal  contract  has  been  executed 
the  money  or  property  which  was  the  price 
of  it  may  be  a  legal  consideration  for  a  sub- 
sequent promise.  As  to  the  part  unperform- 
ed tbe  contract  is  not  executed  and  the  plain- 
tiff is  endeavoring  to  enforce  performance 
thereof. 

[6]  Respondent  further  suggests,  very 
briefly,  the  application  of  the  principle  that 
where  a  contract  can  be  performed  in  a  legal 
manner  as  well  as,  in  an  illegal  manner,  it 
will  not  be  declared  void  because  It  was  in 
fact  performed  in  an  Illegal  manner.  It  Is 
conceivable  that  the  defendants  might  have- 
ignored  the  obvious  intent  and  purpose  of  the 
agreement  that  Adloff  &  Hauerwaas  were  to 
retain  some  sort  of  control  of  the  license,  and 
might  at  once  have  procured  a  license  to 
themselves  under  which  to  carry  on  the  sa- 
loon and  thus  have  carried  it  on  legally  dur- 
ing the  life  of  the  contract  But  the  prin- 
ciple stated  is  applied  where  the  contract 
manifests  no  intent  or  purpose  that  it  is  to 
be  performed  in  an  illegal  manner  and  where 
also  the  party  complaining  does  not  partici- 
pate In,  or  co-operate  with,  the  illegal  per- 
formance. In  other  words,  the  Illegal  Intent 
or  act  of  the  party  in  default,  not  essential 
to  a  proi)er  performance,  will  not  vitiate  the 
contract,  so  as  to  affect  the  rights  of  the 
other  party  who  was  guiltless  of  any  partic- 
ipation or  co-operation  therein.  But  here  the 
contract  clearly  shows  that  the  full  right  to 
tbe  license  was  to  be  withheld  from  tbe  de- 
fendants in  order  that  it  might  afford  secu- 
rity to  the  sellers  for  the  payment  of  the 
money,  while,  in  the  meantime,  tbe  saloon 
would  be  carried  on  by  the  defendants  on 
their  own  account  and  without  any  other 
license.  That  this  was  the  understanding  of 
the  parties  themselves  as  to  the  effect  of  the 
contract  is  shown  by  the  fact  that  when, 
16  mcmtbs  afterwards,  the  new  license  was 
obtained,  the  written  consent  of  Adloff  & 
Hauerwaas  thereto  was  attached  to  the  ap- 
plication for  the  change  of  license  presented 
to  tbe  police  commission,  and  that  tbe  new 
license  was,  as  the  court  finds,  issued  "pur- 
suant to  said  consent"  The  provisioiis  of 
the  contract  show  that  a  violation  of  law  was 
involved  in  Its  performance  and  contemplat- 
ed by  both  parties.  In  such  a  case,  the  fact 
that  the  business  could  have  been  carried  on 
under  a  new  license,  for  which  no  provision 
was  made  in  the  contract,  and  which  would 
have  prevented  the  effect  Intended  by  one  of 


its  provisions,  does  not  make  the  contract 
valid. 

It  is  not  claimed  that  tbe  contract  required 
the  defendants  to  carry  on  the  saloon  as  tbe 
agents  and  servants  of  Adloff  &  Hauerwaas, 
the  licensees.  The  contrary  is  necessarily 
Implied  from  its  terma  They  were  to  pur- 
chase from  Adloff  &  Hauerwaas  Company 
the  draught  beer,  and  from  Ooldscbmidt 
Broe.  the  bulk  liquors,  kept  in  tbe  saloon. 
This  beer  and  liquors  constituted  a  part  of 
their  stock  In  trade.  They  would  own  It,  and 
they  were  to  sell  it  at  retail  for  their  own 
profit 

[7]  It  cannot  be  successfully  claimed  that 
the  covenant  to  buy  the  beer  and  liquors 
from  the  parties  of  the  first  part  was  a 
separable  part  of  the  contract  free  from  tbe 
taint  of  the  Illegality  arising  from  the  con- 
templated violation  of  law.  According  to  the 
Intention  of  the  parties  it  was  this  beer  and 
liquor  which  the  defendants  were  to  s^  in 
the  saloon  vrithout  a  license  in  violation  of 
the  law.  Moreover  this  performance  of  the 
covenant  was  a  part  of  the  benefit  which  tbe 
defendants  were  to  render  to  the  other  par- 
ties in  consideration  of  the  transfer  of  tbe 
lease  and  license,  a  consideration  therefor 
In  addition  to  the  $16,500  agreed  to  be  paid. 
Consequently  the  covenant  was  as  much  af- 
fected by  the  Illegality  as  the  promise.  Tbe 
court  below  erred  in  holding  tbe  contract 
lawfuL 

Tbe  judgment  is  reversed. 

We  concur:  SLOSS,  J.;  VICTOR  BL 
SHAW,  Judge  pro  tem. 

(175  Cal.  Gfig) 
BROWN  V.   STERLING  FIXTURE  CO. 
(S.  F.  7042.) 
(Supreme  Court  of  California.    June  25,  1917.) 

1.  APPBAI.  'and    EbBOB    €=>106— AFPEALABI.B 

Obdebs— Nonsuit. 
In  view  of  C.  C.  P.  S  581,  as  amended  in 
1907,  authorizing  "judgment  of  nonsuit,"  whidi 
shall  be  "effective  for  all  purposes,"  a  judg- 
ment of  nonsuit  though  not  followed  by  the 
usual  judgment  of  diamissal,  is  appealable. 

[Ed.  INote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  717-723.] 

2.  DismsSAi.   AND    NoNSTTiT    ®=367— Motion 
FOB  Nonsuit— Requisites. 

Notwithstanding  O.  C.  P.  {  681,  as  amended 
in  1907,  a  party  moving  for  nonsuit  must  state 
in  his  motion  precisely  the  grounds  ui>on  which 
he  relies. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  {§  161,  162.] 

3.  Apfeal  and   Ebbob  €=>127— Appeai.abu! 
Ordeks— Entby  of  Default. 

An  order  refasing  to  enter  defendant's  de- 
fault in  failing  to  answer  an  amended  petition 
is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  885-889,  891.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Geo.  E. 
Crothers,  Judge. 
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Action  by  H.  D.  Brown  against  the  Ster- 
ling Fixture  Company.  Froni  a  Judgment  of 
nonsolt  and  an  order  refusing  to  enter  de- 
fendant's default,  plaintiff  appeals.  Nonsuit 
reversed. 

Artbnr  Crane,  ot  San  Frandsoo,  for  appel- 
lant J.  M.  0.  Murphy,  of  Hayward,  and 
Joe.  P.  Lncey,  of  San  Frandsoo,  for  respond- 
ent. 

H£:NSHAW,  J.  Plaintiff  appeals  from  the 
order  or  Judgment  of  nonsuit  given  against 
him,  and  also  from  the  order  of  court  refusing 
to  enter  the  default  of  the  defendant  arising 
from  its  failure  to  plead  to  the  amended 
complaint  filed  by  plaintiff  .with  leave  of 
court.  The  circumstances,  In  brief,  are  that 
plaintiff  at  the  conclusion  of  the  testimony 
which  he  offered  sought  and  obtained  leave 
of  court  to  file  an  amended  complaint  to  con- 
form to  his  proofs.  This  permission  was 
granted  and  under  It  the  amended  complaint 
was  filed.  Discussion  arose  between  court 
and  counsel,  the  attorney  for  the  defendant 
Insisting  that  without  regard  to  the  sufilden- 
cy  of  the  amended  complaint  no  evidence  had 
been  Introduced  to  sustain  its  material  al- 
l^ations.  Appellant's  attorney  declared  that 
these  statements  were — 
"mpre  like  an  argument  for  a  nonsuit  than  a 
motion  to  strike  out." 

"By  the  Court  (to  Mr.  Murphy):  Do  you 
move  for  a  nonsuit? 

"By  Mr.  Murphy:    Yes,  your  honor. 

"By  the  Court:  Motion  to  strike  out  amended 
complaint  will  be  denied  and  motion  for  nonsuit 
will  be  granted." 

[1]  Section  581  of  the  Code  of  Civil  Pro- 
cedure, as  amended  In  1907,  now  declares 
that: 

"An  action  may  be  dismissed,  or  a  Judgment 
ot    nonsuit    entered,    in    the    following    cases: 

•  •  ♦  5.  By  the  court,  upon  motion  of  the 
defendant,  when  upon  the  trial  the  plaintiff 
fails  to  prove  a   sufficient   case   for  the  jury. 

•  •  •  The  dismissals  mentioned  in  subdivi- 
aions  three,  fonr,  and  five  of  this  section  must 
be  made  by  orders  of  the  court  entered  upon  the 
minutes  thereof,  and  are  effective  for  alt  pur- 
poaet  Khen  so  entered." 

The  italicized  words  direct  attention,  first, 
to  the  fact  that  in  terms  our  law  recognizes 
"a  judgment  of  nonsuit"  as  distinguished 
from  a  Judgment  of  dismissal,  and  further 
declares  that  the  order  of  nonsuit  entered 
upon  the  minutes  of  the  court  constitute  this 
Judgment  of  nonsuit,  since  the  law  declares 
that  such  an  order  so  entered  is  "effective  for 
all  purposes."  In  the  present  state  of  the 
law  then  it  would  appear  that  such  a  Judg- 
ment of  nonsuit,  as  distinguished  from  a 
Judgment  of  dismissal  usually  following  an 
order  of  nonsuit,  is  appealable. 

[2]  No  change,  however,  has  been  worked 
In  the  nnlform  and  settled  law  of  this  state 
that  the  party  moving  for  a  nonsuit  must 
state  In  his  motion  precisely  the  grounds  up- 
on which  he  relies.  Sanchez  v.  Neary,  41 
Cal.  487;    Coffey  r.  Greenfield,  62  Cal.  608; 


Shain  T.  Forbes,  82  Cal.  582,  23  Pac.  108; 
Bronzan  v.  Drobaz,  93  Cal.  650,  29  Pac.  254 ; 
Durfee  v.  Seale,  139  Cal.  607,  73  Pac.  435; 
Coghlan  v.  Quartararo,  15  Cal.  App.  668,  115 
Pac.  664.    This  was  not  done. 

The  Judgment  of  nonsuit  Is  therefore  re- 
versed. 

[3]  The  appeal  from  the  court's  order  re- 
fusing to  enter  defendant's  default  requires 
but  the  briefest  notice.  It  Is  not  an  appeala- 
ble order.  It  should  be  added  that  it  is  man- 
ifest that  the  trial  court  having  both  matters 
before  it  at  the  same  time,  and  intending 
to  grant  the  motion  for  a  nonsuit,  through 
inadvertence  only,  made  the  ruling  complain- 
ed of.  In  any  future  proceeding  had  before 
that  court  it  wiU  grant  permission  to  the  de- 
fendant to  answer  the  amended  complaint. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW, 
J,;  SLOSS,  J.;  MELVIN,  J.;  LOBIGAN,  J. 

(176  Cal.  &59) 

BETTENCOURT  v.  INDUSTEIAI.  ACCI- 
DENT COMMISSION  et  ah 

RECLAMATION  DIST.  NO.  900  v.  INDUS- 
TRIAL ACCIDBNT  COMMISSION 
OF  CALIFORNIA  et  aL 
(Sac.  2672,  2573.) 

(Supreme  Court  of  California.    June  25,  1917.) 

Mastcb  ano  Servant  ®=>364  —  Wobemen's 
Compensation  Act— "Emplotbb*  ' — '  'Reci^- 

MATION  DiSTBICT." 
Workmen's  Compensation  Act  (St  1913,  p. 
284)  §  13,  defining  employers  to  mean  the  state, 
and  each  county,  city  and  county,  city,  school 
district  and  all  public  corporations  therein  and 
every  person,  firm,  voluntary  association,  and 
private  corporation  who  has  any  person  in  serv- 
ice, does  not  include  a  reclamation  district ; 
such  district  being  a  mere,  governmental  agent 
vested  with  limited  powers  to  accomplish  limit- 
ed and  specific  work. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Employ- 
er;   Second   Series,  Reclamation  District.] 

In  Bank.  Proceedings  under  the  Work- 
men's Compensation  Act  by  F.  S.  Bettencoortk 
opposed  by  Reclamation  District  No.  900  and 
the  Hartford  Accident  &  Indemnity  Com- 
pany. Award  by  the  Industrial  Accident 
Commission  for  petitioner,  and  both  parties 
petition  for  writ  of  review.    Award  annulled. 

John  T.  Plgott  and  O.  O.  Hopkins,  both  of 
Sacramento,  for  petitioners.  Cairistopher  M. 
Bradley,  of  San  Francisco  (Warren  H.  Pills- 
bury,  of  Oakland,  of  counsel),  for  respond- 
ents. Jesse  H.  Stelnhart,  of  San  Frandsoo,' 
for.  Indemnity  Co. 

HENSHAW,  J.  The  Industrial  Accident 
Commission  made  Its  award  in  favor  of  one 
Bettencourt,  the  award  being  based  on  In- 
juries which  admittedly  he  sustained  while 
in  the  employ  of  reclamation  district  No.  900. 
The  district  has  petitioned  for  a  review  of 
the  proceedings,  presenting  several  material 
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propositions  for  consideration.  Only  one  of 
these,  bowerer,  calls  for  determination  as 
that  determination  will  be  dedsive  of  the 
controversy.  It  Is  conceded  that  Betten- 
court's  wages  were  paid  by  the  district,  and 
that  be  was  employed  by  the  district,  but 
these  concessions  In  no  wise  determine  tbe 
liability  of  tbe  district  That  determination 
rests  upon  the  language  of  the  Worlcmen's 
Oomi)ensatlon  Act  as  applied  to  an  employer 
of  the  character  of  this  district. 

Section  13  of  the  Worlcmen's  Compensation 
Act,  as  it  reed  at  the  time  Bettencourt  sus- 
tained his  injury,  defined  employers  as  fol- 
lows: 

"The  term  'employer*  bb  used  In  sections  12 
to  35,  inclusive,  of  this  act  stiall  be  construed 
to  mean:  The  state,  and  each  county,  city  and 
county,  city,  school  district,  and  all  public  cor- 
porations therein,  and  every  person,  firm,  vol- 
untary association,  and  private  corporation  (in- 
cluding any  public  service  corporation)  who  has 
any  person  in  service,"  etc. 

It  is  manifest  that  this  definition  was  ad- 
visedly and  carefully  framed,  as  much  to 
include  those  who  were  meant  to  be  Included 
as  to  exclude  those  who  were  meant  to  be  ex- 
cluded. The  state  Itself  and  all  Its  political 
subdivisions  existing  at  the  time  the  act  was 
adopted  are  all  named.  Districts,  as  such, 
were  necessarily  In  the  minds  of  the  framers 
of  this  definition,  since  a  district  of  a  par- 
ticular kind,  namely,  a  school  district,  is  ex- 
pressly designated.  And  to  the  end  that  if 
there  should  be  created  by  law  any  new 
forms,  classes,  or  Icinds  of  "public  corpora- 
tions," there  might  be  no  doubt  but  that  they 
were  included,  as  well  as  all  public  corpora- 
tions which  were  specifically  enumerated,  it 
was  in  terms  added  and  decreed  that  all 
such  after-created  public  corporations  came 
within  the  definition  of  employer.  But  a 
"public  corporation"  la  a  descriptive  term 
not  only  of  well-recognlzed  meaning,  but  of 
absolute  legal  definition.  Section  284  of  the 
Civil  Code  defines  public  corporations  as 
follows: 

"Public  corporations  are  formed  or  organized 
for  the  government  of  a  portion  of  the  state." 

Public  corporations,  therefore,  under  the 
controlling  definition  of  the  law  are  those 
corporations  formed  for  i)oUtlcal  and  govern- 
mental purposes  and  vested  with  political 
and  governmental  powers.  There  is  another 
class,  for  convenience  of  description,  called 
quasi  public  corporations,  and  such  of  those 
as  are  engaged  in  public  service  are  included 
.  in  this  definition  to  remove  the  possibility  of 
misunderstanding  and  contention.  But  rec- 
lamation districts  organized  as  was  this  peti- 
tioner possess  no  political  nor  governmental 
powers,  are  not  organized  for  political  or 
governmental  purposes,  and  are  therefore  not 
public  corporations  at  all.  Indeed,  they  are 
not  in  strictness  corporations,  public  or  pri- 
vate, but  governmental  mandatories  or  agents 
vested  with  limited  powers  to  accomplish 
limited  and  specific  woite.  Such  has  been 
the  frequent  and  unvarying  decisi<m  of  the 


courts  of  this  stata  People  ▼.  Reclamation 
Dlst.  No.  661,  117  Cal.  114,  48  Pac.  1016; 
Hensley  ▼.  Reclamation  Dlst  No.  666,  121 
Cal.  96,  63  Pac.  401;  People  ▼.  Levee  Dlst., 
131  Cal.  30,  63  Pac.  676;  Reclamation  Dist. 
No.  651  v.  Sacramento,  1S4  CaL  477,  66  Pac 
668;  S.  F.  Sav.  Union  ▼.  ReclamaUon  Dlst., 
144  CaL  639,  79  Pac.  374 }  Pec^le  ▼.  Drainage 
Dlst.,  155  Cal.  373.  103  Pac.  207;  Reclama- 
Uon  Dlst.  No.  70  V.  Birks,  159  GaL  233.  113 
Pac.  170;  Reclamation  Dlst  No.  70  ▼.  Sher- 
man. 11  Cal.  App.  399,  105  Pac.  277.  In 
People  V.  Reclamation  Dlst  Na  651,  supra, 
it  is  said: 

"Certainly,  these  districts  were  not  municipal 
corporations,  as  that  term  is  ufted  in  tbe  Consti- 
tution, and  I  thinlc  it  equally  clear  that  tbey 
do  not  belong  to  any  class  of  corporations  defin- 
ed in  the  Civil  Code.  Section  284  reads:  'Cor- 
porations are  either  public  or  private.  Public 
corporations  are  formed  or  organized  for  the 
government  of  a  portion  of  the  state.  All  other 
corporations  are  private.'" 

In  .Reclamation  Dlst  ▼.  Birks,  supra,  it  Is 
said: 

"In  People  v.  Sacramento  Drainage  Dist,  155 
Cal.  373  [103  Pac.  207],  the  question  of  the  po- 
litical diaracter  of  these  reclamation  districts  is 
discussed  in  the  light  of  the  former  decisions  of 
this  court,  and  it  is  held  that  they  are,  in  strict- 
ness, not  corporations  at  all,  but  qunsi  corpora- 
tions, 'rather  governmental  agencies  to  carry  out 
a  specific  purpose,  the  agency  ceasing  with  tbe 
accomplishment  of  the  purpose.'  " 

Of  significance  also  is  the  fact  that  in  this 
state  are  many  districts  similar  in  charac- 
ter to  reclamation  districts,  levee  districts, 
swamp  land  districts,  drainage  districts,  pro- 
tection districts  no  one  of  which  class  is 
enumerated,  wMle  school  districts  are  specif- 
ically named.  Of  all  such  districts  and  their 
characters  the  Legislature,  as  it  created 
many  and  provided  for  the  creation  of  all, 
was  fully  advised,  and  it  appears  too  plain 
for  discussion  that  the  omission  to  Indude 
these  districts  was  with  the  design  of  exclud- 
ing them.  Further  confirmation,  if  needed. 
Is  furnished  by  the  language  of  the  Work- 
men's Compensation,  Insurance  and  Safety 
Act  (Stats.  1913,  p.  279).  Section  46  of  that 
act  makes  provision  as  follows: 

"Bach  countv,  city  and  county,  city,  school 
district  or  other  public  corporation  •  •  • 
may  insure  against  its  liability  for  compensa- 
tion •  •  •  and  the  premium  therefor  shall 
be  a  proper  charge  against  the  general  fund  of 
each    *    •    •    political  sulidiviaion  of  the  state." 

Here  la  a  ccastruction  by  the  Legislature 
itself  of  its  own  definition  of  employer.  It 
uses  the  precise  language  of  section  13  above 
quoted  in  defining  employer,  and  provides 
that  the  premium  for  Insurance  shall  be  a 
"proi>er  charge  against  the  general  fund  of 
each  such  political  subdivision  of  the  state." 
A  reclamation  district  is  not  a  political  sub- 
division of  the  state.  A  reclamation  district 
has  no  general  fund.  Still  further,  it  la 
quite  a  reasonable  view  to  say  that  the  de- 
sign of  the  Legislature  in  excluding  reclama- 
tion districts  arose  from  the  fact  that  they 
are  empowered  to  raise  money  only  for  the 
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benefit  of  lands  within  the  district  (Reclama- 
tion Diat.  T.  GoldJnan,  65  Cal.  635.  4  Pac. 
676),  and  that  their  activities  are  vltaUy 
directed  to  the  reclamation  and  bringing  into 
use  of  agricultural  lands.  So  as  the  employ- 
ers of  agricultural  labor  are  in  terms  ex- 
empted from  the  operation  of  the  act,  it  is 
reasonable  to  conclude  that  the  same  thought 
based  upon  the  same  reasoning  controlled 
the  framers  of  this  law  in  excluding  recla- 
mation districts.  But  however  this  may  be, 
It  Is  too  plain  to  admit  of  question  that  they 
are  excluded,  and  the  award  is  therefore  an- 
nulled, and  the  proceeding  under  Betten- 
court's  petition  is  dismissed. 

We  concur:  .\NGBLLOTTI,  C.  J.;  SI>OSS, 
J.;    SHAW,  J.;    MEIiVIN,  3. 


(17E  Cal.  £48) 
SAN  DIEGO  CONST.  CO.  r.  MANNIX. 

(L.  A.  4039.) 

(Supreme  Conrt  of  California.    June  25,  1917.) 

1.  Vendor  and  Pubciiaser  ®=»50— Contract 

AND  DZBD  of  TrITST — CoNSTRTJCTTON. 

Where  a  declaration  in  a  deed  of  trnat  re- 
ferred to  the  contract  of  sale,  and  specified  the 
means  and  manner  in  which  the  same  should 
be  performed,  the  two  onght  to  be  construed  as 
parts  of  one  contract;  the  later  superseding  the 
earlier  one,  wherever  it  is  inconsistent  therewith. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  81.] 

2.  Venpob  and  Pubohasxr  ®=»46— Contracts 
—Construction. 

In  a  contract  for  the  sale  of  real  estate, 
where  all  the  other  parts  of  the  contract  show 
that  the  words  "more"  or  "exceeding"  preceded 
the  words  "than  50  feet  in  width"  in  referring 
to  lotSj  the  word  "less,"  when  used  in  one  place 
precedmg  such  words,  will  be  construed  to  mean 
•'more,"  and  is  an  obvious  clerical  error. 

8.  Vendor  and  Purchaser  ®=3334(e)  —  Con- 
tract —  Abandonment  —  Right  or  Pub- 

CHASSB. 

Generally,  where  performance  of  a  contract 

to  convey  land  is  due,  and  the  vendor  refuses 
or  fails  to  perform  on  request,  the  purchaser 
may  treat  saoh  breach  as  an  abandonment  an3 
termination  of  the  contract,  and  may  then  aban- 
don it  himself  and  soe  at  law  to  recover  the 
amount  he  has  paid  in  an  action  for  money  had 
and  received. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purcbaaer,  Cent.  Dig.  {{  963,  U73-975.] 

4.  Vendor  and  Purchaser  4=>3.34(1)  —  Con- 
tract —  Abandonment  —  Riozrr  of  Pub- 
ohaseb. 

Where  a  contract  for  the  sale  of  land  Is 
divisible  and  separable,  so  that  full  perform- 
ance of  one  part  may  be  made  by  both  parties 
without  affecting  the  subsequent  performance  or 
right  of  performance  as  to  the  remainder,  and  a 
breach  of  the  separable  part  occurs,  the  pur- 
chaser is  entitled  to  treat  such  part  as  abandon- 
ed and  recover  purchase  money  in  an  action  for 
money  had  and  received. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |i  959,  962,  964.] 

5.  Payment  4=335— ETvidencb—Indobsement 
on  Note. 

Credit  for  payment  by  indorsement  on  secur- 
ed note  is  in  point  of  law  a  credit  upon  the 


principal  of   the   indebtedness,   wlihont  formal 
entry  of  the  payment 

[Ed.    Note.— For   other   cases,    see   Payment, 
Cent.  Dig.  {  16.] 

6.  Vendob  and  Pubchaseb  «=>341  (3)— Reme- 
dies OF  PuBOHASEB— Actions— Evidence— 
Admissibilitt. 

In  an  action  by  the  purdiaser  to  recover  in- 
stallments paid  on  a  land  contract,  upon  the 
theory  that  the  contract  was  ambiguous  on  th« 
question  whether  the  purchaser  was  entitled  to 
deeds  to  lots  when  paid  for  before  the  ^ling  of 
the  snbdivision  map  for  record,  evidence  that  the 
purchaser  bought  the  land  wiu  the  intention  of 
subdividing  it  into  small  lots  and  selling  them, 
and  that  this  purpose  was  stated  to  the  vendor 
at  the  time  of  the  purchase,  and  that  the  con- 
tract was  made  and  intended  to  aid  in  carrying 
out  such  plan,  was  admissible  to  explain  it  and 
show  its  true  meaning. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {$  1012-1014.] 

7.  Vendor  and  Pdbchaseb  «s>75— Oontbaot 
—Construction. 

In  a  land  contract,  the  phrase  "in  the  event 
said  premises  are  subdivided  by  the  beneficiary 
in  the  exercise  of  its  option  so  to  do,  then  the 
said  payee  will  release,"  etc.,  did  not  declare  that 
the  purchaser  should  not  be  entitled  to  deed  to 
lots  for  which  payments  had  been  made  before 
the  filing  of  a  subdivision  map,  as  the  time  of 
making  the  subdivision  was  not  important  to  the 
vendor,  and  it  is  the  right  to  make  a  selection  of 
a  lot  that  depends  upon  the  previous  making  of  a 
subdivision  necessary  to  the  identification  of  the 
lot  selected,  and  not  the  right  to  have  the  money 
applied  as  payment  for  such  lot  when  selected. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Ji  113-118,  126.] 

8.  Contracts  «=»221(1)— Construction— Con- 
ditions Precedent. 

Courts  are  disinclined  to  construe  the  stip- 
ulations of  a  contract  as  conditions  precedent, 
unless  compelled  by  the  language  of  the  contract 
plainly  expressed. 

[Ed.   Note.— For  other   cases,   see  Contracts, 
Cent  Dig.  H  1017,  1028-1032.] 

9.  Vendor  and  Pubchaseb  4=»79— Contbaci 
— Condition  Precedent. 

The  provision  of  a  land  contract  that  the 
application  of  installments  should  first  be  made 
upon  the  secured  note  next  maturing  did  not 
purport  to  declare  a .  condition  precedent,  or 
refer  to  the  rfPect  of  payment  as  conferring  the 
right  to  convey  a  deed  by  stating  the  condition 
of  that  right,  but  should  be  construed  as  a  mere 
directory  provision  for  the  application  of  pay- 
ments, and  not  as  a  statement  of  conditions 
which  would  deprive  the  buyer  of  the  benefits 
of  a  deed  for  a  lot  after  be  haid  paid  die  specified 
amonnt  therefor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i{  7,  8,  127-131.] 

10.  Vendob  and  Pubchaseb  4=9339  —  Con- 
tract—Demand FOB  Pebfobmancb— Neces- 
sity. 

Where  a  land  contract  provided  that  the  pur- 
chaser should  be  entitled  to  have  said  lota  re- 
leased from  a  trust  and  to  the  conveyance  of 
tbem  on  payment  of  a  stipulated  sum,  and  the 
declaration  of  trust  provided  that  upon  payment 
of  such  sum  to  the  trustee  said  payee  would  re- 
lease the  lien  on  such  lots,  and  that  the  trus- 
tee, upon  the  payment  of  such  amount  for 
the  account  and  to  the  credit  of  the  owner,  was 
authorized  to  convey  the  lots  so  released  to  the 
said  beneficiary,  or  order,  and  there  was  nothing, 
either  in  the  contract  or  deed  of  trust  declaring 
that  a  formal  release  should  be  executed  by  the 
vendor,  or  that  anything  more  than  a  deed  was 
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to  be  necessary,  and  no  other  cooditions  were  to 
be  complied  with  by  the  purchaser,  except  the  pay- 
ment of  the  amount  stated,  a  special  demand  for 
a  release  was  not  necessary  to  a  suit  by  the  pur- 
chaser for  the  recovery  of  the  purchase  money. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  994-1002;  Contracts, 
Cent.  Dig.  S  233.] 

11.  Vendob  and  Purokases  ®=»147  —  OoN- 

TBACT  —  PEBFOBMANOE  —  NECESSITY  OF  DB- 
ICAND. 

Where  it  was  made  to  appear  by  the  vendor's 
own  act  that  a  demand  for  the  performance  of 
a  condition  of  a  land  contract  would  have  been 
refused,  as  the  vendor  had  proceeded  to  have  the 
entire  property  sold  by  the  trustee  under  the 
power  of  sale  in  the  trust  agreement,  the  ven- 
dor cannot  be  heard  to  object  that  no  demand 
was  made,  as  the  law  does  not  require  the  per- 
formance of  a  useless  act. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  285-289.] 

12.  Vendob  and  Pubchaseb  ®=3339  —  Con- 
tract—Kescission — Demand. 

No  formal  demand  for  rescission,  other  than 
the  bringing  of  an  action  for  the  purchase  money 
paid,  is  necessary,  where  the  vendor  has  refused 
to  convey  on  demand  after  full  payment  of  the 
price,  and  no  offer  to  restore  is  required,  where 
there  is  nothing  to  restore. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §S  9W-1002.] 

13.  Vendob  and  Purchaser  ®=>214(1)  —  Cow- 
tbact— Assignment  bt  Vendor. 

Where  a  contract  for  the  sale  of  land  was 
assigned  by  the  vendor  without  valuable  consid- 
eration, his  assignee  can  claim  no  greater  rights 
against  the  purchaser  under  the  contract  than 
were  available  to  the  assignor. 

[E«d.  Note.^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  436,  437,  442.] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  T.  L.  Iiewls,  Judge. 

Action  by.  the  San  Diego  Construction  Com- 
pany against  Mary  S.  Mannix.  From  a  Judg- 
ment for  defendant,  and  from  an  order  de- 
nying its  motion  for  a  new  trial,  plaintiff 
appeals.     Reversed. 

Tyrrell,  Abrahams  &  Brown,  of  Los  An- 
geles, for  appellant  B.  T.  Lannon,  John  B. 
Mannix,  and  E.  S.  Torrance,  all  of  San  Diego, 
for  respondent 

SHAW,  3.  The  plaintiff  appeals  from  the 
judgment  in  favor  of  the  defendant  and  from 
an  order  denying  its  motion  for  a  new  trial. 

The  complaint  aslts  for  the  recovery  of  $32,- 
502.83,  alleged  to  have  been  paid  by  the  plain- 
tiff as  a  part  of  the  purchase  price  of  a  tract 
of  land  sold  by  John  B.  Mannix  to  the  plain- 
tiff. After  the  execution  of  the  contract  of 
sale,  John  B.  Mannix  made  a  gift  to  the  de- 
fendant (his  wife)  of  all  his  rights  under  the 
contract  and  in  the  real  property  which  was 
the  subject  thereof.  The  decision  of  the  case 
depends  upon  the  meaning  and  effect  of  said 
contract  It  will  be  necessary  to  state  the 
provisions  of  the  contract  at  some  length. 

[1]  The  agreement  for  the  sale  between 
Mannix  and  the  plaintiff  consisted  of  two 
documents ;  the  first  being  a  contract  of  sale 
signed  by  Mannix  and  the  plaintiff,  and  the 


second  a  declaration  of  trust  executed  by 
Mannix  and  the  plaintiff  and  Union  Title  & 
Trust  Company,  the  latter  being  named  as 
trustee.  The  contract  of  sale  was  executed 
December  19,  1912,  |ind  the  declaration  of 
trust  on  January  8,  1913.  The  declaration 
of  trust  referred  to  the  contract  of  sale  and 
specified  the  means  and  the  manner  in  which 
the  same  should  be  performed.  The  two  are 
to  be  construed  as  parts  of  one  contract; 
the  later  superseding  the  earlier  one  wherev- 
er it  is  inconsistent  therewith. 

By  the  contract  of  sale  John  B.  Mannix 
agreed  to  sell  to  the  plaintiff  the  tract  of 
land  in  San  Diego  at  the  price  of  $2,000  per 
acre.  The  tract  contained  something  over 
46  acres.  A  survey  showed  that  the  total 
purchase  price  was  $92,636.  Of  the  price, 
$1,000  .was  paid  on  the  date  of  this  instru- 
ment A  certificate  was  to  be  made  by  the 
Union  Title  ft  Trust  Company,  showing  title 
to  the  property  vested  in  Mannix  free  of 
Incumbrances.  A  survey  showing  the  acreage 
was  to  be  made,  after  which  Mannix  was  to 
execute  a  deed  to  the  Union  Title  &  Trust 
Company,  vesting  in  said  company  the  title 
to  the  property  in  trust  for  the  performance 
of  the  agreement.  Thereupon  $11,500  more 
was  to  be  paid  on  the  price  and  a  trust  agree- 
ment was  to  be  executed  by  all  of  said  par- 
ties. The  remainder  of  the  price  was  to  be 
paid  in  installments,  $12,500  within  six 
months  from  the  delivery  of  said  deed,  and 
the  balance  in  four  equal  payments,  in  one, 
two,  three,  and  four  years,  respectively.  For 
all  these  payments  promissory  notes  to  Man- 
nix were  to  be  given  by  the  plaintiff.  It  fur- 
ther provided  that  the  plaintiff  should  have 
the  right  to  subdivide  the  property  into 
building  lots,  and  that  the  trust  company,  as 
holder  of  the  legal  title,  should  execute  the 
plat  thereof,  so  as  to  entitle  it  to  be  recorded 
in  the  office  of  the  county  recorder.  The 
following  is  the  clause  of  the  agreement  the 
meaning  of  which  is  disputed: 

"It  is  further  agreed  that  said  second  party 
shall  be  entitled  to  have  said  lots  released  from 
such  trust,  and  to  a  conveyance  to  them,  on 
payment  of  $450  per  lot  for  lots  not  to  exceed  50 
feet  by  125  feet  in  size.  All  payments  made  for 
releases  of  such  lots  shall  be  credited  on  the 
said  notes  of  said  second  party  in  the  order  of 
their  maturity." 

The  declaration  of  trust  recited  that  the 
preliminary  payments  amounting  to  $12,500 
had  been  made;  that  the  total  price  .was 
$92,636,  leaving  $80,136  unpaid;  that  the 
Trust  Company  had  accepted  the  deed  from 
Mannix  conveying  to  It  the  premises.  It 
provided  that  of  the  remainder  of  the  pur- 
chase price  there  should  be  paid  $12,500  "on 
or  before  July  8,  1913,"  $16,909  "on  or  before 
January  8,  1914,"  and  the  balance  in  other 
Installments  at  other  times  not  material  to 
this  case.  For  each  of  these  installments 
promissory  notes  were  executed  by  the  plain- 
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tiff.    With  reference  to  conveyances  for  lots, 
the  declaration  provided  as  follows: 

"It  being  also  anderstood  and  agreed  that,  in 
the  event  said  premises  are  gabdivided  by  the 
beneficiary  in  exercise  of  its  option  to  so  do, 
hereinafter  contained,  then  said  payee  will  re- 
lease from  the  lien  of  the  indebtedness  due  to 
him  as  above  recited,  upon  the  payment  to  the 
said  Union  Title  &  Trust  Company  for  his  ac- 
count of  the  sum  of  $460  per  lot,  for  lots  not 
exceeding  50  feet  front  by  125  feet  depth  in 
size;  and  the  said  trustee  is  by  this  instrument 
authorized,  upon  the  payment  to  it  for  the  ac- 
count and  to  the  credit  of  said  payee  of  the  sum 
of  $450  per  lot,  to  convey  the  lots  so  released 
to  the  said  beneficiary,  or  order.  All  payments 
made  pursuant  to  the  terms  of  this  paragraph 
shall  apply  to  and  be  a  credit  upon  said  prin- 
cipal indebtedness  due  said  payee  as  above  set 
forth-  application  first  being  made  upon  .the 
promissory  note  first  next  maturing." 

[2]  The  clause  referring  to  the  right  to 
BUbdivlde    was    as    follows : 

"That  said  property  may  be  subdivided  and 
improved  by  the  said  beneficiary  in  such  manner 
as  it  may  hereafter  decide  upon;  that  a  map 
of  the  survey  of  said  new  subdivision  be  prepar- 
ed by  the  said  beneficiary,  executed  and  acknowl- 
edged by  the  said  trustee  and  shall  be  filed  for 
record  in  the  office  of  the  county  recorder  of  said 
San  Diego  county,  the  said  trustee  being  hereby 
authorized  to  sign  and  acknowledge  such  map 
as  proprietor  and  to  dedicate  to  public  use  all  of 
the  streets  and  alleys  shown  on  said  map,  it  be- 
ing understood  and  agreed  that  the  laud  shall 
be  subdivided  into  lots  not  lets  than  50  feet  in 
width,  and  where  practicable,  125  feet  in  depth." 

The  word  "less"  in  the  last  quotation  Is 
obviously  a  clerical  error.  All  the  other  por- 
tions of  the  contract  and  declaration  show 
that  the  word  "more,"  or  "exceeding,"  was 
intended,  Instead  of  "less,"  and  the  contract 
should  be  so  construed. 

On  July  3,  1913,  after  the  transfer  from 
John  B.  Mannlx  to  the  defendant,  she  and 
the  plaintiff  executed  an  agreement  whereby 
the  time  for  making  the  July  payment  of  $12,- 
500  was  extended.  It  was  provided  therein 
that  $7,000  should  be  paid  on  July  8,  1913, 
$1,654.08  on  August  1,  1913,  and  $6,250  on 
October  8,  1913.  These  three  payments  were 
duly  made ;  the  last  payment  of  $6,250  being 
made  on  October  1,  1913.  The  pleadings  ad- 
mit that  the  property  was  subdivided  Into 
lots  and  Modes  and  a  map  thereof  completed 
on  August  3,  1913,  and  that  the  same  was 
approved  by  the  city  engineer  on  October  7, 
1913,  but  that  it  .was  not  filed  for  record  un- 
til December  5,  1913,  some  two  months  after 
the  last  payment  was  made  on  the  Install- 
ment of  July  8,  1913. 

At  the  time  of  the  making  of  the  aforesaid 
payments  nothing  was  said  concerning  a  con- 
veyance or  release  of  any  lot  or  lots  In  con- 
sideration thereof.  Afterwards,  however,  on 
Deconber  10,  1913,  the  plaintur  made  a  de- 
mand In  writing  upon  the  Trust  Company  for 
the  conveyance  by  It  to  the  plaintiff  of  cer- 
tain lots,  27  in  number,  of  the  said  subdivi- 
sion. It  was  not  disputed  at  the  trial  that 
these  lots  did  not  exceed  the  size  mentioned 
in  the  agreement.  As  the  record  stands,  we 
I  do  not  think  the  respondent  can  be  permitted 

new  to  urge  the  objection  that  the  size  was 


not  shown  by  the  evidence,  as  she  endeavor- 
ed to  do  in  her  oral  argument.  The  trust 
company  did  not  execute  any  conveyance  In 
compliance  with  the  demand,  or  any  convey- 
ance whatever.  The  time  for  paying  the  in- 
stallment of  January  8,  1914,  was  extended 
at  the  request  of  the  plaintiff  for  a  period  of 
20  days;  but  the  plalntUT  failed  to  pay  it 
The  trust  deed  empowered  the  trustee,  after 
such  failure,  to  sell  the  property  to  pay  the 
purchase  price  remaining  unpaid  and  ttiere- 
by  to  foreclose  all  interest  of  the  plaintiff  in 
the  property.  In  pursuance  of  this  power,  on 
March  4,  1914,  the  trustee  sold  the  property 
to  the  defendant  for  the  exact  sum  remaining 
due  for  the  principal,  interest  and  costs  up- 
on the  agreement  Shortly  thereafter  the 
plaintitt  began  this  action  to  recover  of  the 
defendant  the  amounts  which  it  had  paid  up-  • 
on  the  purchase  price  of  the  property.  At 
the  time  of  demanding  the  conveyance  from 
the  trustee  in  December,  1913,  the  plaintiff 
made  no  demand  of  the  defendant  for  the  re- 
lease of  the  lots.  The  defendant  was  imme- 
diately informed  of  such  demand  on  the  com- 
pany, and  from  the  evidence  and  from  her 
subsequent  conduct  it  must  be  assumed  that 
she  acquiesced  in  the  failure  or  refusal  of 
the  trust  company  to  make  the  conveyance. 

The  findings  declare  that  the  contract  of 
sale  and  trust  agreement  did  not  provide  that 
for  each  $450  paid  upon  the  $80,136  then  re- 
maining to  be  paid  on  the  purchase  price,  and 
evidenced  by  the  notes  to  be  given  therefor, 
Mannlx  would  release  and  cause  to  l>e  con- 
veyed to  plaintiff  a  lot  of  the  size  stated. 
The  court  also  found  that  the  payments  made 
as  aforesaid  in  satisfaction  of  the  install- 
ment of  July  1913,  were  '^ot  credited  upon 
the  principal  of  the  Indebtedness  as  set  forth 
in  the  contract  and  declaration  of  trust: 
but  on  the  contrary,  the  payment  of  said 
sum  of  $12,500  was  made  in  satisfaction  and 
payment  of  the  promissory  note  for  that 
amount  due  on  or  before  July  8,  1913."  It 
also  found,  in  effect  that  the  plaintiff  did  not 
at  any  time  demand  of  the  defendant  any  re- 
lease, or  releases  of  lots  on  account  of  said 
payments,  otherwise  than  by  the  demand  up- 
on the  trust  company  for  a  deed  for  certain 
lots,  as  aforesaid.  Its  conclusion  was  that 
the  failure  to  execute  a  deed  in  compliance 
with  the  said  demand  was  not  a  breach  of 
the  agreement  between  John  B.  Mannlx  and 
the  plaintiff  and  that  the  plaintiff  was  not 
entitled  to  recover  any  part  of  the  money  it 
bad  paid  thereon. 

[3, 4]  The  general  rule,  where  performance 
of  a  contract  to  convey  is  due  and  the  vendor 
refuses  to  perform  it  or  falls  to  perform  on 
being  duly  requested  to  do  so,  is  that  the  ven- 
dee may,  if  he  chooses,  treat  such  breach  as  an 
abandonment  and  termination  of  the  contract 
and  may  then  abandon  It  himself,  and,  "the 
contract  having  thus  come  to  an  end,  he  may 
sue  at  law  to  recover  what  he  has  paid,  in  ax> 
action  for  money  had  and  received ;  for,  tho 
contract  being  at  an  end,  the  vendor  holds 
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money  of  the  vendee  to  whl(ih  be  bas  no  right, 
and  to  repay  which,  therefore,  the  law  Im- 
plies his  promise."  Clock  t.  Howard,  123  Cal. 
10,  55  Paa  713,  43  L.  B.  A.  199,  69  Am.  St. 
Bep.  17 ;  Alderson  t.  Houston,  154  Cal.  12,  96 
Pac.  884 ;  3  Elliott  on  Contracts,  {  2095 ;  1  Sug- 
den  on  Vendors,  p.  357.  Where  the  contract  la 
divisible  and  separable,  so  that  a  full  perform- 
ance of  one  part  may  be  made  by  both  par- 
ties without  affecting  the  subsequent  perform- 
ance, or  right  of  performance,  as  to  the  re- 
mainder, and  a  breach  of  that  character  oc- 
curs as  to  a  part  thus  separable,  the  rule 
above  stated  must  be  also  applicable  with  re- 
gard to  the  money  paid  by  the  vendee  upon 
such  separable  part.  The  respondent  con- 
tends that  the  facts  do  not  bring  this  case 
within  the  rule  and  the  court  below  so  de- 
cided. 

[(]  The  court  below  erred  in  its  finding,  or 
conclusion,  that  the  payment  of  the  July  in- 
stallment of  $12,500  was  not  credited  upon 
the  principal  Indebtedness.  Credit  therefor 
may  not  have  been  formally  entered  any- 
where, except  by  Indorsement  on  the  note 
for  that  Installment ;  but  that  was,  in  point 
of  law,  a  credit  upon  the  principal  of  the  In- 
debtedness of  the  plaintiff  upon  the  agree- 
ment of  sale. 

[6]  In  support  of  the  finding,  or  conclusion, 
that  the  contract  did  not  provide  for  a  re- 
lease and  deed  of  a  lot  for  each  $450,  so  paid 
on  the  remaining  part  of  the  price,  the  at- 
torney for  the  defendant  contends,  as  we  un- 
derstand him,  that  the  meaning  of  the  writ- 
ings on  this  point  Is,  first,  that  no  payment 
made  on  the  price  prior  to  the  filing  of  the 
subdivision  map  for  record  would  entitle  the 
plaintiff  to  such  release  or  deed ;  second,  that 
such  release  and  deed  were  demandable  only 
when  a  paymnt  was  made  in  advance  of  the 
maturity  of  one  of  the  Installments  and  when 
all  installments  previously  maturing  had 
been  paid,  and  that  they  were  not  demanda- 
ble upon  a  belated  payment  of  any  install- 
ment, or  on  account  of  installments  already 
paid  without  a  concurrent  demand  for  such 
deed  and  release;  and,  third,  that  a  request 
for  such  release  and  deed  must  be  concur- 
rent with  the  payment  on  accoimt  of  which 
it  is  claimed,  or  the  right  thereto  is  lost 

Upon  the  theory  that  the  writings  might 
be  deemed  ambiguous  on  these  points,  evi- 
dence was  Introduced  by  the  plaintiff  to  the 
effect  that  it  bought  the  land  with  the  inten- 
tion of  subdividing  it  into  small  lots  and  of 
selling  such  lots  to  others,  that  this  purpose 
was  stated  to  John  B.  Mannis  at  the  time  of 
the  purchase,  and  that  the  clauses  above 
quoted  were  Inserted  in  the  contract  of  sale 
and  trust  agreement  in  order  to  aid  in  carry- 
ing out  the  plan.  Assuming  that  there  is 
such  ambiguity,  the  evidence  would  be  com- 
petent and  admissible  to  explain  it  and  show 
the  true  meaning.  The  conversations  at  the 
time  were,  of  course,  not  admissible  to  prove 
that  there  were  terms  of  the  contract  differ- 
ent from  those  written  therein.     The  evi- 


dence was  not  given  for  gadx  purpose ;  and  it 
may  be  added  that  the  fact  that  these  clauses 
were  inserted  for  the  purpose  of  facilitating 
the  subsequent  sale  and  conveyance  of  the 
lots  of  the  proposed  subdivision  in  fee  to  oth- 
er persons  is  shown  upon  the  face  of  the  con- 
tract, without  aid  from  extrinsic  evidence. 

[7]  There  is  no  provision  of  the  contract 
of  sale  or  trust  agreement  declaring  that  the 
buyer  shall  not  be  entitled  to  a  deed  for  pay- 
ments made  before  the  filing  of  the  subdi- 
vision map.  Bespondent  argues  that  the 
phrase,  "In  the  event  said  premises  are  sub- 
divided by  the  beneficiary  in  the  exercise  of 
its  option  so  to  do,  then,  said  payee  will  re- 
lease," eta,  in  the  paragraph  of  the  trust 
agreement  above  quoted,  relating  to  sucli 
deeds,  was  intended  to  express  the  idea  tliat 
payments  made  before  the  event  of  the  mak- 
ing of  the  subdivision  would  not  be  within 
the  operation  of  that  paragraph  and  would 
afford  no  basis  for  a  claim  made,  either  at 
the  time  of  such  payment  or  afterwards,  to 
have  a  deed  made  in  accordance  with  Its 
provisions;  that  the  provision  should  apply 
only  to  payments  made  after  that  event. 
This  is  not  the  natural  meaning  of  the  words, 
and  it  Is  contrary  to  the  object  and  puri>ose 
of  the  provision  for  such  deeds.  The  time 
ot  the  making  of  the  subdivision  was  not  im- 
portant to  the  seller.  It  would  necessarily 
be  a  condition  precedent  to  the  selection  of  a 
lot  by  the  buyer  upon  the  price  of  which  a 
payment  should  be  applied.  It  is  in  this 
sense,  only,  that  the  clause  purports  to  make 
the  right  conditional.  It  is  the  right  to 
make  the  selection  of  a  lot  that  depends  up- 
on the  previous  making  of  the  subdivision 
necessary  to  the  identification  of  the  lot  se- 
lected, and  not  the  right  to  have  the  money 
applied  as  payment  for  such  lot  when  se- 
lected. 

[1, 9]  l^ere  is  nothing  in  either  of  the  writ- 
ings to  the  effect  that  a  deed  could  not  be 
obtained  unless  it  was  demanded  at  the  time 
the  money  was  paid,  or  that  a  failure  to 
make  such  concurrent  demand  should  operate 
as  a  waiver  of  the  right  to  a  deed.  The  con- 
tention that  the  contract  gives  no  right  to 
a  deed  for  one  of  the  lots,  except  on  account 
of  payments  on  one  of  the  installments  prior 
to  its  maturity,  is  founded  upon  the  provision 
of  the  same  paragraph  that  all  payments, 
made  pursuant  to  the  terms  of  the  paragraph 
should  be  a  credit  upon  the  principal  indebt- 
edness, "application  first  being  made  upon 
the  promissory  note  next  maturing"  ^Hiis 
clearly  does  not  declare  the  propoeiti<Hi  cott- 
tended  for;  but  it  is  argued  that  sudi  is 
the  necessary  implication  therefrom,  because, 
if  a  payment  on  account  whereof  a  lot  is 
selected  must  be  applied  on  the  next  matur- 
ing note,  then  it  would  follow  that  such  pay- 
ment must  be  made  prior  to  such  maturity, 
and  must  be  made  expressly  upon  that  note, 
and  not  upon  a  note  already  matured.  This 
might  be  the  effect  of  the  language,  if  it  were 
stated  as  a  condition  precedent  to  the  right 
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to  have  tbe  money  applied  as  the  imrdiase 
money  of  the  lot  But  It  does  not  purport 
to  declare  a  condition  precedent,  nor  does  it 
refer  to  the  effect  of  the  payment  as  confer- 
ring the  right  to  claim  a  deed,  or  to  state  a 
condition  of  that  right.  "Courts  are  disin- 
clined •  •  •  to  construe  the  stipulations 
of  a  contract  as  conditions  precedent,  unless 
compelled  by  the  language  of  the  contract 
plainly  expressed."  Front  St,  etc.,  Co.  r. 
BnUer,  60  Cal.  577;  Deacon  v.  Blodgett  111 
CaL  418,  44  Pac.  150.  And  particularly  so 
when  the  result  would  be  to  work  a  for- 
feiture. Autonelle  t.  Lumber  Co.,  140  CaL 
3i5.  73  Pac.  966. 

If  the  proposition  contended  for  bad  been 
in  tlie  minds  of  the  parties,  it  is  difficult  to 
believe  that  they  would  not  have  found  clear- 
er language  in  which  to  express  it  The 
above-quoted  phrase  Is  reasonably  susceptible 
of  a  different  interpretation.  The  parties 
must  be  supposed  to  have  made  the  contract 
in  the  belief  that  its  terms  would  be  fulfilled ; 
that  the  payments  stipulated  would  be  made 
"on  or  before"  the  times  provided.  The 
clause  in  question  is  coudied  in  apt  words,  if 
it  were  intended  solely  to  provide  for  the 
application  of  payments  made  during  the  in- 
terval between  the  maturity  of  two  install- 
ments and  upon  the  presumption  that  the 
prior  installments  had  been  paid  when  due. 
If  it  was  intended  to  express  the  condition 
contended  for,  or  any  idea  other  than  that 
of  declaring  how  intermediate  payments 
.  should  be  applied,  it  is  awkward  and  indefi- 
nite to  the  utmost  degree.  It  should  be  con- 
strued as  a  mere  directory  provision  for  the 
application  of  payments,  and  not  as  a  state- 
ment of  conditions  which  would  deprive  the 
buyer  of  the  benefits  of  a  deed  for  a  lot  aft- 
ter  he  Imd  paid  the  specified  amount  therefor. 

We  find  no  language  that  can  be  construed 
to  declare  that  a  deed  or  release  cpuld  not 
be  demanded  on  account  of  a  payment  made 
after  maturity. 

lit]  The  respondent  further  contends  that, 
in  order  to  lay  a  legal  foundation  for  this 
action,  it  was  necessary  for  the  buyer  to  make 
a  formal  and  personal  demand  upon  the  de- 
fendant for  a  release  of  the  lot  selected,  and 
that,  as  the  only  demand  made  was  the  re- 
quest for  a  deed  made  to  the  trust  company, 
tbe  plaintiff  cannot  prevail.  The  contract 
provides  that  the  buyer  "shall  be  entitled  to 
have  said  lots  released  from  such  trust,  and 
to  a  conveyance  of  them"  on  payment  of  the 
stipulated  sum.  The  declaration  of  trust 
provides  that  upon  the  payment  of  $450  per 
lot  to  tbe  trust  company,  "said  payee  will  re- 
lease from  the  lien  of  the  Indebtedness  due 
to  him"  one  of  the  lots,  and  that  "said  trus- 
tee 18  by  this  instrument  authorized,  upon 
tbe  payment  to  it  for  the  account  and  to 
tbe  credit  of  said  payee,  of  the  sum  of  $450 
per  lot  to  convey  the  lots  so  released  to  the 
said  beneficiary,  or  order."  The  payment  of 
each  $450  was  a  complete  settlement  of  the 
price  for  one  lot,  and  entitled  the  buyer  to  a 


deed  therefor.  The  deed  of  the  trust  com- 
pany for  such  lot,  under  such  drcumstances, 
would  vest  title  in  the  buyer  free  from  any 
lien  for  the  price.  There  is  nothing  in  either 
writing  which  declares  that  a  formal  re- 
lease should  be  executed  by  the  seller,  or  that 
anything  more  than  the  deed  was  to  be  nec- 
essary to  accomplish  the  release  referred  to. 
The  only  thing  necessary  to  vest  in  the  buyer 
tbe  right  to  a  deed  for  a  lot  was  the  payment 
of  $450  to  the  trust  company.  No  other  con- 
ditions were  to  be  compiled  with  by  the  buy- 
er, and  no  ground  would  then  exist  on  which 
the  seller  could  base  a  refusal.  Tbere  was, 
therefore,  no  reason  for  a  requirement  that  a 
special  demand  for  a  release  should  be  made 
upon  the  seller  or  bis  as.slgnee,  In  addition 
to  the  demand  upon  the  trust  company,  the 
agent  of  the  seller,  vested  with  the  title  and 
empowered  to  convey  it  when  a  lot  was  re- 
leased by  such  payment  In  view  of  these 
conditions  It  might  reasonably  be  said  that 
no  demand  for  a  release  was  essential,  other 
than  the  designation  of  a  lot  to  the  agent 
and  the  request  that  it  execute  the  deed 
therefor. 

[11]  But  however  this  may  be,  it  is  clear 
that  under  the  circumstances  existing  when 
the  action  was  begun  a  further  -demand  was 
unnecessary.  "The  law  does  not  require  the 
performance  of  a  useless  act  and  when  it  is 
made  to  appear  by  the  defendant's  own  act 
that  tlie  demand  would  have  been  refused, 
then  they  cannot  be  heard  to  object  that  no 
demand  was  made."  Remy  v.  Olds,  88  Cal. 
542,  26  Paa  355;  Parrott  v.  Byers,  40  CaL 
623 ;  Wood  v.  McDonald,  66  Cal.  546,  6  Pac 
452.  The  defendant  had  received  the  pay- 
ments and  knew  the  amounts  i>aid.  She  was 
informed  of  the  selection  of  the  lots  and 
demand  for  the  deed  immediately  after  it 
occurred.  Thereafter,  notwithstanding  such 
full  payment  for  the  lots  selected,  she  pro- 
ceeded to  have  the  entire  property  sold  by 
the  trustee  under  the  power  of  sale  in  the 
trust  agreement  and  she  became  the  pur- 
chaser thereof  for  the  full  amount  of  the  bal- 
ance due  for  principal,  Interest  and  costs. 
And  In  this  action  she  denies  the  right  of  the 
plaintiff  to  a  deed  on  account  of  the  i>ay- 
ments  so  made,  whether  demanded  or  not 
and  clearly  shows  that  she  would  Imve  denied 
his  right  and  would  have  refused  to  make 
any  release  on  account  thereof.  The  de- 
mand for  a  release  was  therefore  unneces- 
sary. 

[12]  That  no  formal  demand  for  a  rescis- 
sion, other  than  the  bringing  of  the  action  for 
the  purchase  money  paid,  is  necessary,  where 
the  vendor  has  refused  to  convey  on  demand, 
after  full  payment  of  the  price,  and  that  no 
offer  to  restore  was  required  where  there  was 
nothing  to  restore,  as  is  the  case  here,  are 
well  settled  propositions.  Chatfield  v.  Wil- 
liams, 85  Cal.  521,  24  Paa  839;  Thomas  ▼. 
Pacific,  etc.,  Co.,  116  CaL  142,  46  Pac.  88&; 
Carter  v.  Fox,  11  Cal.  App.  71,  103  Pac.  910. 

[13]  Tbe  defendant  cecelved  the  Interest  of 
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John  B.  Mannlx  by  assignment  from  him 
without  a  valuable  consideration.  She  can 
claim  no  greater  rights  against  the  plain- 
tiff, under  the  contract,  than  were  available 
to  her  assignor.  The  sum  of  $450  per  lot 
for  the  lots  for  which  a  deed  was  demanded 
is  the  limit  of  the  recovery  to  which  the 
plaintiff  would  be  entitled.  The  cash  pay- 
ment of  $12,500  at  the  time  of  entering  Into 
the  contract  was  a  general  payment  on  the 
price  of  the  tract  as  an  entirety,  required 
In  order  to  provide  a  margin  sufficient  to 
safeguard  the  seller  against  loss  from  the 
conveyance  of  one  or  more  lots  upon  the  sub- 
sequent payment  of  $450  per  lot  With  re- 
gard to  any  lot  so  selected  for  conveyance  on 
account  of  such  subsequent  payment,  that 
sum  must  be  regarded  as  the  price  thereof. 
There  are  no  other  points  that  require  dis- 
cussion. Our  conclusion  is  that  the  court  be- 
low erred  in  its  interpretation  of  the  con- 
tract and  trust  agreement. 
The  Judgment  and  order  are  reversed. 

We  concur:  SLOSS,J.;  VICTOR  B.  SHAW, 
Judge  pro  tern. 

(176  Cal.  571) 

MALOOF  V.  MALOOF.    (L.  A.  4023.) 

(Supreme  Court  of  California.    June  26,  1917.) 

1.  PivoHCE  <g=»101  —  Pleadiwo  —  Statute  — 
"Extreme  Cboeltt." 

In  view  of  Civ.  Code,  {  94.  providing  tliat 
extreme  cruelty  is  the  wrongful  infliction  of 
grievous  bodily  injury,  or  grievous  mental  suf- 
fering, upon  the  other  by  one  party  to  the  mar- 
riage, in  a  wife's  cross-action  for  divorce,  where 
she  alleged  tliat  her  husband  bad  treated  her  in 
an  extremely  cruel  and  inhuman  manner,  it  was 
necessary  to  aver  that  the  specified  acts  inflicted 
upon  her  grievous  bodily  injury  or  grievous  men- 
tal suffering. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  322-327. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Extreme  Cruelty.] 

2.  Appeal  and  Ekrob  <g=»1170(10)— Revibw— 

FINDINOB. 

In  view  of  Const,  art.  6,  {  4^,  providing 
that  judgment  shall  not  be  set  aside  and  new 
trials  gi-anted  unless  the  court  shall  be  of  the 
opinion  that  it  has  resulted  in  a  miscarriage  of 
justice,  failure  to  find  on  an  issue  is  no  ground 
for  reversal,  where  the  record  discloses  no  evi- 
dence upon  which  a  finding  favorable  to  the 
complaining  party  could  properly  be  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4066,  4544.] 

3.  DivoBCE  <g=»147— Action— JuBY  QtiESTioN. 

In  a  divorce  action,  whether  or  not  harsh 
treatment,  unaccompanied  by  physical  violence, 
bas  caused  grievous  mental  suffering  is  a  ques- 
tion of  fact  to  be  deduced  from  all  the  circum- 
stances of  each  particular  case. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  {§  489-492,  493.] 

4.  Appeal  and  Ebrok  ©=081  —  New  Tbial 
ig=>99— Review— Motion  foe  New  Trial. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  is  addressed  to  the 
discretion  of  the  trial  court,  and  its  decision  will 


not  be  disturbed  unless  an  abuse  of  that  dis- 
cretion is  clearly  shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3876 ;  New  Trial,  Cent  Dig. 
$§  201,  207.] 

5.  DivoBCE  €=3151 — Review — Discbxtior   of 
CouBT— Abuse. 

In  a  divorce  case,  in  which  the  defendant 
filed  a  cross-petition  for  divorce  for  cruelty, 'and 
in  which  the  judgment  was  for  plaintiif,  there 
being  no  pretense  that  plaintiff  indicted  any  bod- 
ily injury  on  the  defendant,  and  in  which  the  de- 
fendant did  not  testify  that  the  acts  found  to 
have  been  committed  by  the  plaintiff  caused  her 
any  mental  suffering,  and  in  which  the  facts 
shown  set  forth  a  cause  of  conduct  on  the  part 
of  the  defendant  so  seriously  reprehensible  that 
pIointifTs  derelictions  appear  trivial,  refusal  of 
a  new  trial  for  newly  discovered  evidence  tend- 
ing to  show  that  plaintiff  had  committed  adul- 
tery was  not  an  abuse  of  the  court's  discretion. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  §§  509-513.] 

6.  DivoBCE  «=»151  —  Review  —  Monoir  fob 
New  Tbial. 

On  motion  for  new  trial  in  a  divorce  case, 
the  court  had  a  right  to  consider  counter  affida- 
vits in  order  to  determine  whether  a  different  re- 
sult would  be  probable  upon  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §i  509-513.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Monroe, 
Judge. 

Action  by  Thomas  S.  N.  Maloof  against 
Zerefa  Maloof.  Judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  new  trial 
defendant  appeals.    Affirmed. 

Earl  Curtis  Peck  and  Earl  Rogers,  both  of 
Los  Angeles  (Otto  G.  Eutilinskl  and  Charles 
Scholz,  both  of  Los  Angeles,  of  counsel),  for 
appellant  Robert  P.  Jennings  and  Jennings 
&  Horton,  all  of  Los  Angeles,  for  respondent. 

SL08S,  J.  This  Is  an  action  for  divorce. 
The  court  gave  Judgment  in  favor  of  the  hus- 
band, who  was  plaintiff.  The  defendant  ap- 
peals from  an  order  denying  her  motion  for 
a  new  trial. 

The  plaintiff  sought  a  divorce  on  the 
ground  of  extreme  cruelty,  and  his  com- 
plaint specified  a  number  of  instances  of  vio- 
lent and  abusive  conduct  on  the  part  of  the 
defendant  toward  him.  The  court  found  In 
favor  of  these  allegations,  and  It  Is  c<»i- 
ceded,  as  in  view  of  the  record  it  needs  must 
be,  that  the  evidence  amply  sustains  the  find- 
ings in  this  regard.  It  was  further  alleged 
and  found  that  plaintiff  had  given  the  de- 
fendant "no  Just  cause  or  provocation"  for 
any  of  her  acts  of  violence  or  cruelty.  The 
appellant  claims  that  this  finding  is  without 
support.  The  claim  is  devoid  of  merit  As- 
suming that  the  issue  thus  tendered  was  ma- 
terial, the  evidence  certainly  warranted  the 
court  in  finding  that  the  plaintiff  had  not 
been  guilty  of  any  conduct  which  could  fair- 
ly be  regarded  as  giving  the  defendant  "just 
cause  or  provocation"  for  committing  the  acta 
charged  and  found  against  her. 
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[1]  In  ber  answer  the  defendant,  in  addi- 
tion to  denying  the  charges  of  cruelty  con- 
tained in  the  cmuplaint,  f9et  up,  by  way  of 
recrimination  (Civ.  Code,  {  122),  a  cause  of 
action  for  divorce  in  her  favor.  She  alleged 
that  the  plaintiff  had  treated  her  "in  an  ex- 
tremely cruel  and  inhuman  manner,"  and 
gave  a  number  of  instances  of  "the  said  cruel 
and  Inhuman  treatment."  The  court  made 
findings  with  respect  to  each  of  these  alleged 
occnnenoes.  There  was,  however,  no  finding 
on  the  introductory  allegation  that  the  plain- 
tiff had  treated  the  defendant  in  an  extreme- 
ly cruel  and  inhnmnn  manner,  nor  upon  the 
further  (and  necessary)  averment  that  the 
specified  acts  inflicted  upon  defendant  "griev- 
ous bodily  injury  and  grievous  mental  sufter- 
Ing."  See  av.  Code,  S  94 ;  Smith  v.  Smith, 
124  CJal.  651,  67  Pac.  573. 

[2]  It  is  contended  that  the  decision  Is 
"against  law"  for  failure  to  find  upon  mate- 
rial issues.  But  an  examination  of  the  find- 
ings which  were  made,  and  of  the  evidence, 
shows  that  the  claim  of  error  has  more  plaus- 
ibility than  substance. 

[3]  The  failure  to  find  on  an  issue  is  not 
ground  for  reversal  where  the  record  disclos- 
es no  evidence  on  which  a  finding  favorable 
to  the  complaining  party  could  properlj'  have 
been  made.  White  v.  White,  82  Cal.  427,  452, 
23  Pac.  276,  7  L.  R.  A.  799;  Smith  v.  Smith, 
119  Cal.  183,  190,  48  Pac.  730,  61  Pac.  183. 
There  is  no  pretense'  here  that  the  plaintift 
inflicted  bodily  Injury  upon  the  defendant. 
Tlie  appellant's  case  must  rest  upon  the  in- 
flicting of  "grievous  mental  suffering."  The 
tfpedficatlons  of  misconduct  by  plaintiff,  on 
which  the  court  found  in  favor  of  the  de- 
fendant, were  that  the  plaintiff  had  said  to 
friends  of  the  defendant  that  she  was  a  bad 
woman,  and  was  not  his  wife,  and  that  they 
should  be  ashamed  to  associate  with  her, 
that,  in  answer  to  her  request,  made  at  the 
taking  of  a  deposition  for  use  in  this  ac- 
tion, that  he  take  her  back,  he  had  said  an- 
grily, "I  don't  want  to  talk  to  you,"  and  that 
he  had  failed  to  reply  to  her  letters  asking  a 
reconciliation.  We  are  not  called  upon  to 
say  that  these  acts  might  not,  under  some 
condltlMis,  warrant  an  inference  that  griev- 
ous mental  suffering  had  been  caused. 
Whether  or  not  harsh  treatment,  unaccom- 
panied by  physical  violence,  has  caused 
"grievous  mental  suffering"  is  a  "question  of 
fact,  to  be  deduced  from  all  the  circumstanc- 
es of  each  particular  case."  Barnes  v. 
Barnes,  95  Cal.  171,  30  Pac.  298,  16  I/.  R.  A. 
660;  Andrews  v.  Andrews,  120  Cal.  184,  52 
Paa  298 ;  MacDonald  t.  MacDonald,  155  Cal. 
666,  102  Pac.  927,  25  I*  R.  A.  (N.  S.)  45.  But 
here  the  defendant  herself  did  not  even  testi- 
fy that  the  acts  found  to  have  been  committed 
6y  the  plaintiff  had  caused  her  any  mental 


suffering.  We  shall  not  detail  the  facta 
found  by  the  court  in  support  of  the  plain- 
tiff's charges  against  the  defendant.  It  Is 
SuflBdeBt  to  say  that  they  set  forth  a  course 
of  conduct  so  seriously  reprehensible  that 
plaintiff's  derelictions  seem,  in  comparisoD, 
to  be  trivial.  It  is  not  conceivable  that  a 
judge  could  find  that  these  acts  of  the  plain- 
tiff had  caused  grievous  mental  suffering  to  a 
woman  capable  of  conducting  herself  as  this 
defendant  was  found  to  have  done.  But, 
in  any  event,  it  is  perfectly  apparent,  on  the 
whole  record,  that  the  trial  judge  did  not 
think  that  the  defendant  had  established  a 
cause  of  action  In  her  favor,  and  that  if, 
when  he  signed  the  findings,  his  attention 
had  been  directed  to  the  specific  issue  under 
discussion,  he  would  inevitably  have  made  a 
finding  on  It  against  the  defendant.  We  are 
satisfied  that  the  omission  to  find  did  not  re- 
sult in  a  "miscarriage  of  Justice,"  and  the 
error  must  therefore  be  disregarded  under 
the  provision  of  section  4%,  art  6»  of  the 
Constitution. 

[4,  6]  One  of  the  grounds  on  which  a  new 
trial  was  asked  was  that  of  newly  discovered 
evidence.  The  defendant  presented  a  nimi- 
ber  of  affidavits  tending  to  show  that  plaintiff 
had  committed  adultery.  We  may  pass  the 
question  whether  a  new  trial  may  be  asked 
on  the  ground  of  the  discovery  of  evidence 
relating  to  a  matter  that  was  not  put  in  is- 
sue by  the  pleadings.  A  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence 
is  addressed  to  the  discretion  of  the  trial 
court,  and  the  decision  will  not  t>e  disturbed 
unless  an  abuse  of  discretion  Is  clearly 
shown.  Spottiswood  v.  Weir,  SO  CaL  448,  22 
Pac.  289 ;  Harralson  v.  Barrett,  99  Cal.  607, 
34  Pac.  342 ;  Estate  of  Dolbeer,  153  Cal.  652, 
96  Paa  266,  16  Ann.  Cas.  207.  No  such 
abuse  appears  here. 

[6]  The  order  denying  the  motion  for  a 
new  trial  shows  that  the  Judge  of  the  trial 
court  regarded  the  testimony  contained  In 
defendant's  affidavits  as  Improbable  on  its 
face.  .  Under  all  the  circumstances,  this  was 
a  proper  and  reasonable  conclusion.  Fur- 
thermore, the  plaintiff  filed  counter  affidavits 
which  contradicted  every  material  statement 
made  In  support  of  the  motion.  The  court 
had  a  right  to  consider  these  counter  affida- 
vits in  order  to  determine  whether  a  different 
result  would  be  probable  upon  a  new  trial. 
Thompson  v.  Thompson,  88  Cal.  110,  25  Pac. 
962;  People  v.  Sing  Yow,  145  Cal.  1,  78  Pac. 
235. 

We  see  no  ground  for  interfering  with  the 
action  of  the  court  below. 

The  order  is  affirmed. 

We  concur:  SHAW,  J.;  VICTOR  B. 
SHAW,  Judge,  pro  tern. 
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OLEASON  et  at  ▼.  UcPHERSON  et  aL 
(L.  A.  3792.) 

(Supreme  Court  of  California.    June  29,  1917.') 

1.  e^aud  «=»64(1)— mrsbepkesentatiok  in 
Sale  of  Bonds— Question  fob  Jubt. 

In  an  action  for  fraud  id  the  sale  of  corpo- 
ration bonds,  a  direction  of  nonsuit  was  proper 
as  to  one  defendant,  in  view  of  evidence  show- 
ing no  misrepresentations  on  his  part. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  g{  65%,  67,  71.) 

2.  Fbauo  «=>58(2)— Misbepbbbbntation  is 
Sau5  of  Bonds— Sufficienct  of  Evidbnce. 

Evidence  held  insufficient  to  prove  material 
misrepresentations  made  by  defendants  in  the 
sale  of  corporate  bonds. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {{  66,  67.] 

3.  Fraud  ®=922(1) — ^AIisbefbesentation  in 
S.\LK  Of  Bonds— Failube  to  Rjead  Tbvst 
Deed. 

A  buyer  of  corporation  bonds  could  not  hold 
the  sellers  liable  for  false  representations  re- 
garding matters  contained  in  a  trust  deed  which 
buyer  had  an  opportunity  to  read. 

[Dd.  Note. — For  other  cases,  see  fi^aud,  Cent. 
Dig.  a  19,  20,  22,  23.] 

4.  FBAUD      ®=»11(2)— MaSBEFRESENTATION      IN 

SAI.E  OF  Bonds— Expression  of  Opinion. 
Sellers'  statements  that  money  invested  in 
bonds  sold  to  plaintiffs  would  be  safe,  and  that 
bonds  were  "gUt-edge  security,"  that  they  would 
command  a  ready  sale,  and  that  the  interest  and 
principal  would  be  duly  paid,  were  mere  state- 
ments of  opinion,  not  constituting  actionable 
fraud,  the  parties  not  standing  in  confidential 
relation,  and  it  not  being  shown  that  the  opin- 
ions were  not  honestly  held,  or  that  they  were 
given  in  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  f  la] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  John  M.  York, 
Judge. 

Action  by  Fannie  M.  Oleason  and  husband 
against  A.  W.  McPherson  and  otbeis.  Plain- 
tiffs appeal  from  Judgment  for  defendant  ren- 
dered upon  granting  of  motion  for  nonsuit 
AlBrmed. 

Harold  A.  Gllman,  Tanner,  Taft  &  Odell, 
and  Tanner,  Odell  &  Taft  all  of  Los  Angeles, 
for  appellants.  Fredericks  &  Hanna,  Byron 
C.  Hanna,  Joseph  Musgrove,  Charles  W. 
Lyon,  Victor  T.  Watkins,  Watklns  &  Blod- 
get,-  and  Cbas.  S.  McKelvey,  all  of  Los  An- 
geles, for  resp<»ident8. 

SHAW,  J.  The  plaintiffs  appeal  from  a 
judgment  In  favor  of  the  defendants  rendered 
upon  the  granting  of  the  defendants'  motion 
for  nonsuit.  The  action  was  to  recover  dam- 
ages alleged  to  have  been  caused  by  false  rep- 
resentations made  by  the  defendants  to  the 
plaintiils. 

The  complaint  alleges.  In  substance,  that 
the  plaintiffs  bought  of  one  C.  J.  Proud  and 
the  defendant  H.  A.  Landwehr  certain  bonds 
of  the  Blsbee  Light  &  Power  Company,  of  the 
par  value  of  $30,000,  and  paid  for  the  same 
by  conveying  to  said  Proud  a  certain  lot  in 


Los  Angeles  and  to  Landwehr  certain  other 
property,  all  of  the  value  of  |26,000 ;  that  to 
Induce  plaintiffs  to  make  said  exchange  the 
defendants  represented  to  plaintiffs  that  tbi; 
bonds  were  "gilt^edge  securities,"  that  tbe 
net  income  of  the  Power  Company  was  more 
than  doul>le  the  amount  of  the  bond  Interest, 
that  the  bcmds  were  guaranteed  by  Deane  & 
Co.  of  Grand  Rapids,  Mich.,  that  said  guar- 
antors were  a  large  concern  owing  and  opeiv 
ating  plants  all  over  the  country,  and  their 
securities  "gilt-edge,"  that  there  were  only 
$210,000  of  the  bonds  outstanding,  and  that 
the  bonds  were  secured  by  a  first  mortgage 
on  the  property ;  that  each  and  every  of  said 
representations  were  false,  and  were  known 
by  the  defendants  to  be  false  at  the  time  they 
were  made;  that  the  defendants  made  said 
representations  in  order  to  induce  plaintiffs 
to  exchange  their  property  for  said  bonds; 
that  plaintiffs  at  the  time  did  not  know  that 
tbe  representations  were  false,  but  believed 
them  to  be  true,  and  that,  relying  thereon, 
they  made  the  exchange  aforesaid:  that  the 
said  bonds  in  fact  are  worthless.  The  prayer 
is  for  $25,000  as  damages  for  the  deceit  The 
allegations  concerning  the  alleged  false  rep- 
resentations are  denied  by  the  answers  of  the 
respective  defendants. 

The  bonds  once  belonged  to  the  defendants 
McPherson  and  Nordholt,  who  sold  and  trans- 
ferred them  to  Proud  Ip  August,  1908,  a  few 
weeks  prior  to  the  transfer  to  the  plaintiffs. 
Landwehr  had  acted  as  agent  for  McPherson 
and  Nordholt  in  their  deal  with  Proud,  and 
in  making  that  deal  had  obtained  two  letters, 
one  from  McPherson,  and  one  from  H.  J. 
EMglebrecht,  cashier  of  the  Bank  of  Santa 
Monica  to  himself,  containing  statements  re- 
garding the  bonds.  Landwehr  acted  as  agent 
for  Proud  in  the  transaction  with  Uleason. 
The  plaintiffs  are  husband  and  wife.  The 
husband  conducted  all  the  negotiations.  They 
sued  Proud  for  a  rescission  of  the  c(mtract 
and  failed  to  recover.  See  Gleason  v.  Proud, 
31  Oal.  App.  123,  159  Pac.  885.  This  suit  for 
damages  Involves  the  same  transaction,  and 
much  of  the  evidence  was  a  repetition  of  that 
given  in  tbe  action  ag^alnst  Proud.  In  the 
negotiations  between  Landwehr  and  the  plain- 
tiffs Landwehr  showed  to  Gleason  the  letters 
above  mentioned.  At  his  suggestion  Gleason 
also  inquired  of  Nordholt  and  Englebrecht 
about  the  bonds  of  the  power  company  and 
of  Mr.  McNutt  who  showed  him  a  copy  of  the 
trust  deed  given  by  the  power  company  as 
security  for  the  bcmds.  He  was  given  an  op- 
portunity to  read  it  These  documents  and 
the  statements  made  to  them  by  Landwehr 
and  Nordholt  constituted  the  representations 
upon  which  plaintiffs  purchased  the  bonds. 

[1]  There  was  no  evidence  of  any  represen- 
tations made  by  McPherson  directly  to  the 
plaintiffs.  He  had  no  interest  In  the  trans- 
action with  Gleason.  So  far  as  he  is  con- 
cerned, the  only  representatl<»s  made  were 
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In  the  icitter  aforesaid,  vhlch  was  exiblted  to 
Gleason  without  the  knowledge  or  consent 
of  McPherson.  There  was  no  evidence  to 
show  that  be  was  acting  in  concert  with 
lAndwehr  in  dealing  with  Gleason,  or  that 
he  bad  any  knowledge  thereof.  Obviously 
Uie  nonsuit  was  properly  granted  as  to  him. 

[1]  The  letter  of  McPherson,  written  for 
the  prevlons  deal  between  him  and  Proud, 
stated  that  the  t>onds  were  "backed"  by  Deane 
A  Co. ;  that  the  power  plant  was  a  first-class 
ooe,  paying  net  mcwe  than  double  the  bond 
Interest  and  had  an  ontput  of  almost  ^,000 
a  month  on  January  1,  1908;  that  Deane  & 
Ck>.  was  a  large  concern  owning  and  operating 
big  plants  all  over  the  country ;  and  that  their 
securities  were  "gilt-edge."  There  was  no 
substantial  evidence  tending  to  show  that 
either  of  these  statements  were  false  or  that 
the  defendants,  or  either  of  them,  knew  them 
to  be  false,  or  did  not}  believe  them  to  be 
true,  or  that  their  information  on  the  sub- 
ject did  not  warrant  them  in  making  the 
statements.  So  far  as  the  charge  of  fraud 
Is  founded  on  these  representations,  there- 
fore, the  evidence  was  wholly  insufficient. 

The  letter  of  Ejnglebrecht  contained  a  state- 
ment of  the  operating  figures  of  the  plant  for 
the  month  of  December,  1907.  On  January 
1,  1906,  it  had  been  sold  to  the  Bisbee  Light 
ft  Power  Company  by  another  corporation. 
The  statement,  the  letter  said,  was  for  the 
last  mtxith  of  operation  by  "the  old  company." 
It  was  to  the  effect  that  the  net  operating 
profits  for  that  month  was  $2,382.92.  This 
statement  was  made  by  Nordholt,  and  by  him 
was  given  to  Englebrecht  prior  to  the  former 
deal  between  him  and  Proud.  Nordholt  said 
to  Oleascm  that  the  figures  were  correct 
Gleason  does  not  contend  that  they  were 
false,  and  made  no  attempt  to  show  their 
falsity.  Tlie  statement  in  the  Englebrecht 
letter  was  that  this  net  operating  profit  was 
considerably  "more  than  double  the  bonded 
interest  on  the  $210,000  outstanding  bonds." 
At  6  per  cent,  the  annual  interest  on  that 
sum  would  be  $10,500.  The  monthly  net  profit 
of  $3,382.92  would  be  $28,594  a  year.  The 
statement  was  therefore  absolntely  true.  The 
charge,  as  to  these  particulars,  wholly  failed. 

There  were  $130,000  of  the  bonds  of  the 
power  company  Issued  and  sold.  Other  Of 
said  Ixnids,  to  the  amount  of  $80,000,  were 
deposited  with  the  Los  Angeles  Trust  ft 
Savings  Bank  to  be  exchanged  for  a  like 
amount  of  bonds  of  the  former  corporate 
owner  then  outstanding ;  $15,000  thereof  had 
been  so  exchanged.  No  other  bonds  had  been 
issued  by  the  new  company.  The  statement 
that  the  Bisbee  Light  &  Power  Company 
had  issued  only  $210,000  of  its  bonds  was 
tlierefore  true. 

[3]  There  was  no  proof  that  either  of  the 
defendants  ever  represented  to  Gleason  that 
the  $210,000  bond  issue  were  first  mortgage 
bond&     Hence  the  charge  of  fraud,  so  far 


as  it  is  baaed  on  the  allegation  tliat  they 
80  stated,  is  without  support  No  inquiry  on 
that  point  was  made  by  Gleason.  The  fact 
that  there  was  a  prior  bond  Issue  of  $80,000, 
and  the  deposit  to  exchange  them  above  men- 
tioned, was  set  forth  in  the  trust  deed  which 
MicNutt  showed  to  Gleason,  but  he  did  not 
read  that  part  of  it  He  cannot  charge  the 
defendants  with  this  neglect.  They  did  noth- 
ing to  prevent  him  from  reading  it  through. 

[4]  The  statements  of  Landwehr  and  Nord- 
holt to  the  efTect  that  money  invested  in  the 
bonds  would  be  safe,  that  the  bonds  were 
"^It-edge  security,"  that  they  would  com- 
mand a  ready  sale,  that  they  were  a  good 
investment  and  that  the  interest  and  prin- 
cipal would  be  duly  paid  were  all  statements 
of  their  respective  opinions,  and  tiiey  were 
avowedly  based  on  the  aforesaid  statement 
for  December,  1907,  and  the  two  letters  of 
McPherson  and  Englebrecht,  both  of  which 
were  ^own  to  Gleason  as  the  foundation 
thereof.  Landwehr  expressly  stated  to  Glea- 
son that  he  had  investigated  all  the  avail- 
able sources  of  Information  about  the  bonds, 
and  that  the  two  letters  had  been  the  result 
of  his  investigation.  He  did  not  profess  to 
have  other  means  of  knowledge.  Mere  ex- 
pressions of  opinion  of  this  diaracter  by  a 
seller  to  a  buyer,  dealing  at  arm's  length, 
do  not  constitute  fraud,  where  the  informa- 
tion on  which  they  are  founded  is  disclosed 
to  the  buyer  with  the  statement  of  the  opin- 
ion. The  plaintiffs  had  no  right  to  rely  on 
such  opinions.  They  did  not  stand  in  con- 
fidential relations  to  the  defendants.  The 
evidence  does  not  even  tend  to  show  that  the 
opinions  were  not  honestly  held,  or  that  they 
were  given  in  bad  faith.  Craig  v.  Wade, 
159  Cal.  173,  112  Pac.  891 ;  Lee  v.  McClel- 
land, 120  Gal.  149,  52  Pac.  300;  Gboate  ▼. 
Hyde,  129  Cal.  580,  62  Pac.  118;  RendeU  ▼. 
Scott,  70  Cal.  614,  11  Pac.  779.  The  court 
properly  granted  the  motion  for  nonsuit 

It  la  claimed  that  the  court  erred  in  some 
of  its  rulings  regarding  the  admission  and 
exclusion  of  evidence.  We  find  none  of  them 
of  sufficient  merit  to  deserve  attention.  A 
perusal  of  the  evidence  shows  that,  if  the 
plaintiffs  have  suffered  loss  by  reason  of  the 
transaction  complained  of  it  is  not  due  to  any 
deceit  practiced  upon  them  by  the  defendants, 
but  to  their  failure  to  make  due  investiga- 
tion before  making  the  exchange. 

The  Judgment  is  affirmed. 

We  concur:  8L0SS,  J.;  LAWLOB,  1. 


(175  Col.  E7S) 

CITY  OP  LONG  BEACH  v.  LISENBT, 

Hayor,  at  aL    (L.  A.  5000.) 

(Supreme  Court  of  California.    June  26,  1917.) 

1.   MuniCIPAI.  CORFOBATIONB  9=357— EZPBBBS 
AND    IKPLIKD   POWESa 

A  municipal  corporation  possesses  only  such 
powers  as  are  granted  in  express  words,  those 
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necessarily  or  fairly  implied  in  or  incidental 
to  express  powers,  and  those  essential  to  declar- 
ed purposes  of  tlje  corporation,  not  simply  oon- 
venient,  but  indispensable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |S  144,  148.] 

2.  Municipal  Cobpoeations  ^==58 — Powebs 
— Reasonabi,e  Dodbt— Constbuction. 

Any  fair  reasonable  doubt  concerning  exist- 
ence  of  municipal  power  is  resolved  by  the 
courts  against  the  corporation,  and  tlie  power 
is  denied. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  U  146-147.] 

3.  Municipal  Cobpobations  ®=»719(1)— Pow- 
KB  TO  Improve  Habbob — Constbdction  of 
Statute— "Watkb  Front." 

Lone  Beach  City  Charter  (St.  1915,  p.  1669) 
art.  2,  1  1,  subd.  11,  authorizing  the  city  to 
"build,  own,  alter,  and  improve"  the  water  front 
of  said  city,  "and  to  build  and  improve  wharves," 
etc.,  did  not  authorize  improvement  of  the  har- 
bor by  dredging,  deepening,  and  improving  the 
channels  and  slips,  the  words  "water  front"  not 
including  the  water  comprising  the  harbor  and 
the  underlying  land  as  indicated  by  the  other 
quoted  words,  since  it  is  not  appropriate  to 
speak  of  "building"  a  harbor.  The  word  ordi- 
narily means  land  or  land  with  buildings  front- 
ing on  a  body  of  water,  and  does  not  include  the 
body  of  water  itself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §ii  1425,  1529. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Shore,  or  Water 
Front.] 

4.  Municipal  Cobpobations  «=>911— Poweb 
to  Improve  Habbob— Statutes. 

Under  St.  1911,  p.  1304.  granting  the  city  of 
Long  Beach  all  state  rights  in  tide  and  submerg- 
ed lands  with  the  right  to  use  such  lands  for  har- 
bor construction,  and  page  1462,  providing  that 
any  city  whose  corporate  limits  include  or  front 
upon  any  harbor,  etc.,  may  incur  indebtedness 
for  harbor  improvements  and  issue  bonds  there- 
for, and  that  all  provisions  of  law  or  charter  of 
such  city  relating  to  issuance  and  sale  of  the 
bonds  and  mode  of  conducting  elections  author- 
izing the  same  shall  apply  to  bonds  issued  for 
harbor  improvements,  and  St.  1907,  pp.  1182, 
1185,  being  Long  Beach  City  CSiarter,  art.  1, 
f  3,  subde.  4,  5,  28,  giving  the  city  power  to  re- 
ceive and  use  property  of  all  kinds  and  to  exer- 
cise all  powers  necessary  to  complete  control 
of  municipal  property  whether  such  powers  are 
therein  expressly  enumerated  or  not,  except  such 
powers  as  are  forbidden  or  controlled  by  gen- 
eral law,  and  St.  1907,  p.  1234,  art  15,  J  9, 
providing  that  general  laws  of  the  state  in 
force  at  the  time  shall  constitute  a  part  of  the 
charter  so  far  as  applicable,  the  city  could  is- 
sue bonds  for  harbor  improvements  by  dredging, 
deepening,  and  improving  the  channels  and  slips. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1899,  1901.] 

5.  Municipal  Cobpobations  «=»719(1)  — 
Lands  under  Water — Impbovements, 

A  public  trust  in  tide  and  submerged  lands 
situated  in  a  city,  for  purposes  of  establishing 
a  harbor,  improving  the  same,  and  managing 
such  harbor  to  accommodate  commerce  and  nav- 
igation, is  not  forbidden  by  any  general  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1425,  1529.] 

6.  Navigable  Watebs  <©=»36(1)— Land  un- 
DKB  Wateb— Ownership  and  Contbol. 

The  title  and  control  to  tide  lands  and  adja- 
cent submerged  lands  of  navigable  waters  is 
vested  in  the  state  impressed  with  a  public  use 
for  navigation  and  commerce  purposes,  and  the 
state  as  trustee  may  manage  and  control  such 


use  and  improve  such  lands  and  waters  in  far- 
therance  of  such  use. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  g{  180-182,  184,  200.] 

7.  Navigable  Waters  «=937(3)— Lands  uw- 
DEB   Water— Grant  to    Municipality. 

The  state  may,  for  navigation  and  commerce 
purposes,  grant  control  and  management  of 
tide  and  submerged  lands  to  a  local  administra- 
tive agency,  such  as  a  city  possessing  the  nec- 
essary powers. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {  205.] 

8.  Navigable  Waters  ^»37(3)  —  Impbovk- 
UENT  of  Harbor— Obant. 

A  city  can  be  given  power  to  Improve  and 
control  a  public  harbor  within  its  limits  to  pro- 
mote navigation  and  commerce. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §  205.] 

9.  Municipal  Cobpobations  «=s>64— Legis- 
lative Contbol — Provisions  of  Chabteb. 

The  Legislature,  by  approving  a  charter 
which  fails  to  make  provision  upon  subjects  per- 
taining to  municipal  affairs,  cannot  exempt  the 
city  from  being  subject  to  legislative  control,  and 
the  qity  cannot  secure  such  exemption  by  omit- 
ting to  make  such  provision  in  its  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  156,  157.1 

10.  Mandauus  9=>172— Against  Municipal, 
OFFicERa— To  Compel  Signing  of  Hakbok 
Impbovement  Bonds  —  Questions  Pre- 
sented. 

In  mandate  proceedings  to  compel  mayor 
and  treasurer  to  sign  municipal  bonds  for  har- 
bor improvements,  the  question  of  whether  the 
channels  and  slips  were  made  by  excavating  up- 
lands and  did  not  go  to  the  city  by  state  grant 
of  tide  lands  cannot  be  litigated. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  381-385.] 

11.  Judgment  <3=>735— Conclusiveness— Un- 
authorized Use  of  Bonds  —  Taxfatebs' 
Objections. 

The  decision  in  mandate  proceedings  to  com- 
pel city  officials  to  sign  harbor  improvement 
bonds  will  not  estop  a  taxpayer  from  objecting 
to  unauthorized  use  of  the  bond  money. 

[Ed.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  SI  1263,  1265.] 

In  Bank.  Application  for  writ  of  mandate 
by  the  dty  of  Long  Beach  against  W.  T. 
Llsenby,  mayor  of  the  City  of  Long  Beach, 
and  another.    Wilt  ordered. 

Geo.  L.  Hoodenpyl,  City  Atty.,  of  Los  An- 
geles, Wllber  F.  Downs,  Aast  City  Atty.,  of 
Ijong  Beach,  and  Bordwell  &  Mathews,  of 
Los  Angeles,  for  plaintiff.  Denio  &  Hart,  of 
Long  Beach,  for  defendamts.  Francis  G, 
Burke,  of  Los  Angeles,  for  Intervoiers. 

SHAW,  J.  This  is  a  proceeding  in  man- 
date to  compel  the  re^ondents  to  sign  cer- 
tain bonds  of  the  city  of  Long  Beach,  amount- 
ing to  $300,000,  whldi  have  been  prepared  for 
issuance  by  the  city  in  pursuance  of  a  vote- 
of  the  electors  thereof  at  an  election  called 
for  that  purpose. 

The  bonded  indebtedness  in  controversy 
was  for  the  purpose  of  raising  funds  to  pay 
the  expense  of  Improving  the  harbor  of  Long 
Beach  "by  dredging,  deepening  and  Improv- 
ing the  channels  and  slips  therein  and  the- 
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water  front  tbereof,"  and  by  opening  a  chan- 
nel to  connect  said  harbor  with  the  Inner 
harbor  of  Ixm  Angeles  In  the  bay  of  San 
Pedro. 

[1,  2]  Long  Beach  was  organized  and  In- 
corporated as  a  dty  In  1897,  and  has  been 
operating  under  a  freeholders'  charter  since 
February  26,  1907.  Stats.  1907,  p.  117a  A 
revision  of  said  charter  was  adopted  in  1915. 
Stats.  191S,  p.  1656.  The  city  fronts  on  the 
outer  bay  of  San  Pedro,  and  Its  boundaries 
extend  three  miles  seaward  from  the  shore. 
The  question  whether  or  not  the  city  of  Long 
Beach  has  power  to  make  the  Improvement 
for  which  the  bonds  were  voted  as  aforesaid 
Is  the  only  matter  presented  for  determina- 
tion. 

"A  manidpal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  others: 
1.  Those  granted  in  express  words;  2.  Those 
necessarily  or  fairly  implied  in  or  incidental  to 
the  powers  expressly  granted;  and,  3.  Those 
essential  to  the  declared  objects  and  purposes  of 
the  corporation— not  simply  convenient,  but  in- 
dispensable. Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  the  power  is  resolved 
by  the  courts  against  the  corporation,  and  the 
power  is  denied.      1  Dillon,  Mun.  Corp.  §  89. 

This  Is  the  approved  rule  In  this  state. 
Von  Schmidt  v.  Wldber,  105  Cal.  157,  38  Pac. 
682:  Hyatt  v.  Williams,  148  Cal.  58C,  84  Pac. 
41 ;  Opo  Electric  Corp.  v.  R.  K.  Commission, 
169  cal.  477,  147  Pac.  118. 

"If  an  express  power  to  accomplish  some  re- 
snlt  has  been  conferred,  it  will  carry  with  it  the 
authority  to  do  such  subsidiary  acts  as  are  in- 
cidental and  necessary  to  the  exercise  of  that 
power."    Von  Schmidt  v.  Widber,  supra. 

It  Is  claimed  that  the  power  contended  for 
has  been  granted  to  the  city  by  Its  charter 
and  also  by  statutes  of  the  state. 

[3]  One  provision  of  the  charter  relied  on 
as  conferring  the  power  in  question  Is  sub- 
division 11,  t  1,  art.  2,  where  the  city  Is 
given  the  power  to  "build,  own,  alter,"  and 
"Improve,  •  •  •  the  water  front  of  said 
dty,"  and  to  buUd  and  Improve  wharves, 
irfers,  bulkheads,  retaining  walls  and  chutes. 
Stats.  1915,  p.  1659.  If  the  meaning  of  the 
word  "water  front"  Includes  the  water  com- 
prising the  harbor  and  the  underlying  laud, 
this  provision  would  confer  the  power.  But 
we  are  referred  to  no  definition  which  gives 
the  word  so  broad  a  meaning.  The  other 
words  above  quoted  Indicate  that  It  was  not 
nsed  in  this  sense,  for  while  a  harbor  might 
be  Improved  by  dredging  and  deepening  It,  it 
Is  not,  according  to  the  common  usage  of  our 
language,  appropriate  to  speak  of  building  a 
harbor.  The  word  is  said  by  Webster  to 
mean  "land,  or  land  with  buildings,  front- 
ing or  abutting  on  a  body  of  water."  Tbls  Is 
its  ordinary  meaning.  We  are  aware  of  no 
authority  holding  It  to  Include  the  body  of 
water  also.  This  provision,  by  the  rule  above 
stated,  cannot  be  said  to  give  power  to  Im- 
prove the  body  of  water  or  harbor,  upon 
which  the  "water  front"  abuts,  by  dredging, 
deepening,  enlarging  or  extending  It 

[4]  We  think,  however,  that  the  provisions 


of  certain  statutes,  taken  In  connection  with 
other  provisions  of  the  charter,  do  confer 
that  power.  On  May  1,  1911,  two  laws  were 
enacted  by  the  Legislature.  The  first  one 
grants  to  the  dty  of  Ix)ng  Beach — 
"all  the  right,  title  and  interest  of  the  state  of 
California,  held  by  said  state  by  virtue  of  its 
sovereignty,  in  and  to  all  the  tidelands  and  sub- 
merged lands,  whether  filled  or  unfilled,  within 
the  present  boundaries  of  said  city,  and  situated 
below  the  Uni  of  mean  high  tide  of  the  Pacific 
Ocean,  or  of  any  harbor,  estuary,  bay  or  inlet 
within  said  boundaries,  to  be  forever  held  by 
said  city,  and  by  its  successors,  in  trust  for  the 
uses  and  purposes,  and  upon  the  express  condi- 
tions following,  to  wit: 

"(a)  That  said  lands  shall  be  used  by  said  city 
and  by  its  successors,  solely  for  the  establish- 
ment, improvement  and  conduct  of  a  harbor,  and 
for  the  construction,  maintenance  and  operation 
thereon  of  wharves,  docks,  piers,  slips,  quays, 
and  other  utilities,  structures  and  appliances 
necessary  or  convenient  for  the  promotion  and 
accommodation  of  commerce  and  navigation, 
*    *    • 

"(h)  That  said  harbor  shall  be  improved  by 
said  city  without  expense  to  the  state,  and  shall 
always  remain  a  public  harbor  for  oil  purposes 
of  commerce  and  navigation."  Stats.  1911, 
p.  1304. 

Section  1  of  the  other  law  provides  that: 
"Any  city,  or  city  and  county,  whose  corpo- 
rate limits  include  or  front  upon  any  harbor,  bay 
or  estuary,  or  other  navigable  waters,  whether 
the  tidelands  or  water  front  thereof  is  owned 
or  controlled  by  it  or  by  the  state,  either  in 
whole  or  In  part,  is  hereby  authorized  to  incur 
an  indebtedness  for  the  improvement  repair  and 
maintenance  of  its  harbor,  •  •  •  and  such 
city,  or  city  and  county,  for  the  purpose  of  pro- 
viding a  fund  or  funds  for  the  payment  of  such 
indebtedness,  is  hereby  authorized  to  levy  and 
collect  taxes  therefor  or  to  issue  and  sell  Its 
bonds  therefor." 

Section  2  declares  that  all  provisions  of 
law  or  of  the  charter  of  such  dty  relating 
to  the  issuance  and  sale  of  bonds  of  such 
city  and  to  the  mode  of  conducting  elections 
authorizing  the  same  shall  apply  to  the  Issde 
and  sale  of  the  bonds  authorized  by  the  act 
and  to  the  conduct  of  the  elections  therefor. 
Stats.  1911,  p.  1462.  The  charter  then  in 
force  contained  the  following  clauses: 

'"The  said  city  •  •  •  shall  have  the  pow- 
er:   ••    • 

"4th.  To  purchase,  receive,  have,  take,  hold, 
lease,  use  and  enjoy  property  of  every  kind  and 
description,  both  within  and  without  the  limits 
of  said  city,  and  control  and  dispose  of  the  same 
for  the  general  benefit. 

"5th.  To  receive  bequests,  devises  and  dona- 
tions of  property,  bou  within  and  without  the 
corporate  limits  of  the  city  of  Long  Beach,  in 
the  manner  and  for  the  purposes,  and  upon  such 
trusts  and  conditions  as  are  now  or  may  here- 
after be  in  occordance  with  the  general 
law.    *    •    ♦ 

"28th.  To  exercise  all  municipal  and  police 
powers  necessary  to  the  complete  and  efficient 
management  and  control  of  the  municipal  prop- 
erty, *  *  •  whether  such  powers  are  herein 
expressly  enumerated  or  not,  except  such  pow- 
ers as  are  forbidden  or  controlled  by  general 
law."  Article  1,  §  3,  subds.  4,  5,  28;  Stats. 
1907,  pp.  1182,  1185. 

"In  all  matters  pertaining  to  municipal  af- 
fairs, concerning  which  special  provision  is  not 
made  in  this  charter,  the  general  laws  of  the 
state  in  force  at  the  time  are  hereby  declared 
to  be,  and  shall  be,  a  part  of  this  chapter  so  far 
as  the  same  are  or  may  be  applicable  to  the  class 
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of  dtlM  to  wUdi  tUs  mnnldpalitr  may  be- 
long." Article  15,  "Miscellaneons  ProvisiOM," 
i  »;  Stats.  1907,  p.  1234. 

The  word  "chapter"  Is  obTlously  a  mis- 
print for  "charter,"  but  the  effect  Is  the  same, 
for  the  chapter  is  a  part  of  the  charter.  All 
of  these  provisions  were  also  incorporated  In 
the  chater  of  1915.  Article  2,  §  1,  subds.  4, 
5,  28;  Article  25,  i  6;  SUto.  1915,  pp.  1658, 
1659,  1661,  1709. 

[(,  6]  A  public  trust  in  tide  and  submerged 
lands  situated  in  a  city  for  the  purpose  of 
establishing  thereon  a  harbor,  improving  the 
same,  and  of  managing  such  harbor  when 
so  established,  for  the  promotion  nnd  ac- 
commodation of  commerce  and  narigation, 
is  a  trust  not  forbidden  by  any  general  law, 
but  is  in  accordance  therewith.  The  title  to 
the  tldelands,  the  adjacent  submerged  lands, 
and  the  control  of  the  navigable  waters  with- 
in the  limits  of  the  state  are  vested  in  the 
state  impressed  with  a  public  use  for  pur- 
poses of  navigation  and  commerce.  The 
state,  as  trustee,  may  manage  and  control 
such  use  and  may  Improve  such  lands  nnd 
waters  in  furtherance  of  the  use.  People  v. 
CaUfornla  Fish  Co.,  166  Cal.  576,  138  Paa 
79. 

[7, 1]  It  may,  for  that  purpose,  commit  the 
execution  of  the  trust  in  any  specified  ter- 
ritory to  a  local  administrative  agency,  such 
as  an  incorporated  city  possessing  the  neces- 
sary powers.  A  trust  to  carry  on  a  com- 
mercial enterprise,  unaffected  by  any  public 
use,  would  probably  be  void  under  the  prin- 
ciples declared  in  Sxm  v.  MarysviUe,  5  Cal. 
214,  because  the  city  could  not  be  invested 
with  power  to  administer  it.  But  in  this 
state  it  is  now  well  settled  that  a  dty  can 
be  given  power  to  carry  on  within  its  limits 
a  public  utility  or  to  improve  and  control 
a  public  harbor  within  its  limits  for  the 
promotion  of  navigation  and  commerce.  Un- 
der subdivision  5  aforesaid,  the  city  of  Long 
Beach  had  power  to  accept  the  property 
granted  to  it  by  the  state  as  aforesaid,  upon 
any  lawful  trust  and  conditions.  The  trust, 
In  itself,  was  lawful.  The  city,  therefore, 
had  power  to  accept  the  property  upon  the 
trust  and  subject  to  the  use  declared.  To 
make  the  conditions  requiring  It  to  perform 
the  duties  of  the  trust  lawful,  it  was,  of 
course,  necessary  that  the  city  should  have 
already  possessed,  or  that  it  should  be  giv- 
en, power  to  do  the  necessary  things.  It  being 
lawful,  under  sutxlivlslon  6,  for  the  dty  to 
recdve  the  donation  of  this  property,  it 
thereupon  became  municipal  property  subject 
to  the  public  use.  Subdivision  28  aforesaid 
gives  the  'dty  the  "powers  necessary  to  the 
complete  and  efficient  management  and  con- 
trol" of  municipal  pr<^erty.  The  language  of 
these  subdivisions  is  broad  enough  to  indude 
all  property  received  by  the  dty  npon  any 
trust,  the  execution  of  which  may  lawfully 
be  committed  to  a  dty.  The  latter  subdi- 
vision supplements  the  former,  and,  taken 
together,  the  two  manifestly  give  the  dty  the 


power  to  accept  this  property  for  the  pablle 

use  and  manage  and  control  it  for  the  pro- 
motion of  navigation  and  commerce.  It  does 
not  so  clearly  appear  that  a  gift  of  power  to 
improve  sudi  harbor  at  the  expense  of  tbe 
dty  is  necessarily  implied  therefrom.  It 
could  be  argued  with  greater  force  that  snch 
power  is  at  least  incidental  to  tbe  power  to 
manage  and  control  the  harbor.  Apparently 
the  liegislature  of  1911  was  not  certain  on 
this  point,  and  to  remove  the  doubt  It  passed 
the  second  statute  from  whldi  we  have  quot- 
ed above.  Tbe  two  statutes  pertain  to  tbe 
same  subject  and  are  to  be  construed  to- 
gether. By  the  latter,  any  dty  wliich  owned 
a  harbor,  as  Long  Beach  then  did,  was  ex- 
pressly empowered  to  incur  the  indebtedness 
necessary  for  its  improvement  and  to  issue 
bonds  in  the  manner  provided  by  law  and 
sell  the  same  to  obtain  funds  wherewith  to 
pay  the  expenses  of  such  improvement.  A 
grant  of  the  power  to  make  the  improvement 
for  which  such  money  was  to  be  paid  is  at 
least  fairly  to  be  implied  from  the  gift  of 
power  to  raise  the  money  for  that  purpose. 

The  defendants  refer  to  the  statement  in 
Hyatt  V.  Williams,  supra,  that  tbe  Bond  Act 
of  1001  (Stats.  1901,  p.  27),  does  not  purport 
to  give  tbe  cities  of  the  state  power  to  carry 
on  public  utilities,  but  merely  confers  power 
to  issue  the  necessary  bonds  where,  by  other 
statutory  or  charter  provisions,  such  power 
to  carry  on  or  construct  a  public  utility 
is  given.  They  suggest  that  the  act  of  1911 
is  of  no  greater  effect  than  the  act  of  1901 
in  this  respect.  The  provisions  of  tbe  two 
acts  are  dissimilar  on  this  point.  The  act 
of  1901  prescribes  the  mode  of  procedure  for 
bond  elections,  bond  issues,  bond  sales,  and 
the  letting  of  contracts  for  tbe  works  to  IM 
erected  with  the  funds  so_  obtained.  It  does 
not  purport  to  give  power  to  incar  debts  for 
any  specific  works.  It  refers  to  tbe  "powers 
of  munidpallty,"  in  the  exerdse  of  which  it 
may  become  necessary  to  incur  a  debt,  evi- 
dently meaning  the  powers  derived  from 
some  source  other  than  the  act  itself.  Its 
opening  sentence  expressly  declares  that  such 
debt  may  be  incurred  "as  hereinafter  provid- 
ed," thus  showing,  as  also  does  the  entire 
context,  that  tbe  purpose  of  the  act  is  to 
fix  a  mode  for  the  exercise  of  existing  pow- 
ers, rather  than  to  confer  new  or  additional 
powers.  The  act  of  1911  does  not  prescribe 
a  procedure,  but  refers  to  other  laws  on 
that  subject  It  directly  "authorizes"  cities 
whose  corporate  limits  Indude  any  harbor 
owned  or  controlled  by  It  to  "incur  an  indebt- 
edness for  the  Improvement  •  •  •  of  its 
harbor."  The  statement  in  Hyatt  ▼.  Wil- 
liams would  not  fairly  apply  to  tlie  act  of 
1911. 

It  is  suggested  in  tbe  briefs  of  respondents 
that  the  matter  of  Improving  the  harbor  is 
a  munidpal  affair,  tliat  the  Legislature  can- 
not, by  general  laws,  confer  upon  the  dty 
any  powers  respecting  the  same  or  interfere 
therewith  at  all,  and  that  the  dt^  must  find 


Digitized  by 


Google 


Cat.) 


CITY  OF  LONG  BKACH  y.  LISENBY 


337 


aathorlty  tor  so  doing  from  the  proTislons 
of  the  charter  alone.  This  objection  seems 
to  be  snflSdently  answered  by  the  above- 
quoted  section  of  the  charter  Itself,  which 
provides  that  In  all  matters  pertaining  to 
mnnldpal  aSalrs,  where  provlalon  Is  not 
made  In  the  charter,  the  general  laws  of  the 
state  In  force  at  the  time  shall  be  a  part  of 
the  charter.  Section  6,  art.  25,  of  Charter  of 
1915.  The  argument  admits  that  the  charter 
makes  no  provision  for  the  pdwers  here  in- 
volved, and  that  they  pertain  to  municipal 
iifCairs.  It  would  follow,  -necessarily,  by 
force  of  this  section,  that  the  general  laws 
would  control  and  would  have  the  effect  to 
confer  upon  the  city  such  powers  as  are  in- 
cluded in  the  terms  of  sudh  laws. 

[1]  The  additional  argument  Is  advanced 
that  because  of  the  fact  that  se<Mon  3,  art 
1,  of  the  charter  of  1907,  and  section  1,  art  2, 
of  the  charter  of  1915,  covering  the  same 
subject,  each  set  forth  an  elaborate  enumera- 
tion of  powers  given  to  the  city,  among  them 
being  the  power  to  improve  the  "water  front" 
of  the  city,  there  is,  by  force  of  the  maxim, 
"Espressio  unlus  est  ezduslo  alterlus,"  an 
implied  prohibition  of  any  power  to  improve 
the  harbor  itself.  This,  it  is  contended, 
would  prevent  the  Legislature  from  confer- 
ring power  upon  the  dty  concerning  any  of 
Its  municipal  affairs.  '  It  is  assumed,  for 
tbe  purpose  of  this  argument  that  the  im- 
provement of  such  harbor  is  a  munidpal 
affair  of  Long  Beach,  within  the  term  as  used 
In  section  6,  art  11,  of  the  Constitution,  mak- 
ing the  charter  paramount  over  general  laws 
In  munidpal  affairs.  We  refer  to  section  6, 
art  11,  as  it  was  prior  to  the  amendment  of 
1914  thereto.  As  we  have  seen,  the  power 
to  improve  the  water  front  does  not  Include 
the  powers  to  Improve  the  harbor  Itself.  The 
subject-matter  of  the  two  powers  is  not  the 
same.  On  the  prindple  Invoked,  the  enu- 
meration of  the  powers  given  would  be  the 
equivalent  of  an  affirmative  dause  prohibit- 
ing the  exercise  by  the  dty  of  any  power 
over  municipal  affairs,  other  than  those 
enumerated,  and  exdnding  all  municipal  af- 
fairs not  mentioned  from  the  operation  of 
general  laws.  Our  dedslons  not  only  do  not 
support  this  condusion,  but  are,  in  effect, 
contrary  thereto.  By  section  6,  art.  11,  as 
first  adopted,  all  provisions  of  a  dty  char- 
ter were  "subject  to  and  controlled  by  gen- 
eral laws."  Thomason  v.  Ashworth,  73  Cal. 
77,  14  Pac.  615.  By  the  amendment  of  1896, 
the  words  "except  in  mnnldpal  affairs"  were 
Inserted.  Referring  to  this  amendment.  Jus- 
tice Harrison  In  his  concurring  opinion  in 
Fragley  v.  Phelan,  126  Cal.  395,  68  Pac.  928, 
said: 

"^t  la  not  within  the  constltationa]  powers  of 
the  Legislature,  by  approving  a  freeholders' 
charter  which  falls  to  make  proviBion  upon  sub- 
jects pertaining  to  municipal  affairs,  to  exempt 
that  dty  from  being  subject  to  legislative  con- 
trol in  reference  to  those  subjects,  nor  can  the 
city  secnre  exemption  from  such  control  by 
omitting  to  make  such  provision  in  its  charter." 

ieOP.-22 


This  role  has  been  ooutJstently  followed 
ever  since.  Fritz  v.  San  Frandsco,  132  CaL 
3T7,  64  Pac.  666;  Law  v.  San  Francisco, 
144  Cal.  391,  77  Pac.  1014;  Coffey  v.  Superior 
Court,  147  CaL  531,  635,  82  Pac.  75;  Fleming 
V.  Hance,  153  Cal.  166,  94  Pa&  620;  NichoU 
V.  Koster,  157  Cal.  421,  108  Pac.  302 ;  Clouse 
V.  San  Diego,  159  Cal.  434,  114  Pac.  573.  In 
each  of  the  cities  to  which  this  rule  has  been 
applied  the  charter  contained  an  enumera- 
tion of  the  powers  thereby'  granted  to  that 
dty,  a  list  fully  as  elaborate  and  complete  as 
that  in  the  Long  Beach  charter.  But  it  was 
held  that  the  general  law  prevaUed  with  re- 
spect to  subjects  on  which  the  charter  did 
not  speak.  The  maxim,  expressio  unlus, 
etc.,  was  not  held  to  make  such  enumeration 
a  denial  of  legislative  power  as  to  subjects 
not  enumerated. 

That  this  has  been  the  general  under- 
standing Is  shown  by  the  amendment  of  sec- 
tion 6  in  1914,  providing  that  cities  there- 
after organized  under  a  freeholders'  charter 
"are  hereby  empowered  to  make  and  enforce 
all  laws  and  regulations  in  respect  to  mu- 
nidpal affairs,  subject  only  to  the  restrictions 
and  limitations  provided  in  their  several 
charters,  and  in  respect  to  other  matters  they 
shall  be  subject  to  and  controlled  by  general 
laws,"  but  that  a  dty  theretofore  organized 
under  a  charter  could  have  such  complete 
power  and  exemption  from  general  laws  only 
by  an  amendment  to  its  charter  so  declaring. 
In  the  argument  printed  with  the  sample 
ballots  for  the  election  of  1914,  upon  this 
amendment,  and  mailed  In  advance  to  each 
voter,  its  advocates  said  that  the  object  was 
to  do  away  with  the  rule  that  such  city  was 
subject  to  general  laws  upon  munidpal  af- 
fairs upon  all  subjects  as  to  which  its  char- 
ter was  silent,  and  that  dties  previously 
so  organized  would  have  to  expressly  amend 
their  charters  In  order  to  come  under  the 
amended  rule.  Upon  this  argument  the' 
amendment  was  adopted  by  the  voters.  If 
an  enumeration  of  powers  granted  had  had 
the  effect  here  contended  for,  the  amend- 
ment would  have  been  wholly  unnecessary, 
for  every  freeholders'  charter  then  In  exist- 
ence contained  such  an  enumeration. 

The  new  charter  adopted  for  Long  Beach  In 
1916  does  not  purport  to  bring  it  within  the 
amendment  of  1914.  Instead  it  expressly 
provides,  as  above  stated,  that  where  "special 
provision"  as  to  a  munidpal  affair  is  not 
made  in  the  charter,  the  general  laws  apply. 

'We  have,  so  far,  assumed  that  where  the 
matter  of  improving  and  controlling  a  public 
harbor  comprising  a  part  of  the  navigable 
waters  of  the  state,  but  situated  within  the 
corporate  limits  of  a  dty,  has  been  delegated 
by  the  state  to  such  dty,  it  thereupon  be- 
comes a  munidpal  affair  within  the  meaning 
of  that  phrase  as  used  in  section  6,  art.  11, 
of  the  Constitution.  We  do  not  say  that  sudi 
a  matter  is  a  municipal  affair.  It  may  be 
that  in  its  nature  and  origin  it  is  primarily 
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a  matter  of  more  general  concern  and  a  state 
affair,  but  we  need  not  decide  the  point.  The 
statement  in  section  6,  art  11,  tbat  "in  re- 
spect to  other  matters  they  shall  be  subject 
to  and  controlled  by  general  laws"  plainly 
implies  that  such  a  public  matter  of  general 
concern,  not  strictly  municipal  in  its  nature, 
may  be  committed  by  general  laws  to  a  city 
for  its  admlaistratlon.  In  so  far  as  such  ad- 
ministration is  confined  to  the  territorial  lim- 
its of  that  city.  •  Fragley  v.  Phelan,  supra, 
126  Cal.  387,  58  Pac  923.  This  being  the 
case,  If  the  pojrer  to  administer  it  exists.  It 
Is  immaterial  whether  its  source  is  the 
charter  or  the  general  law,  and  also  imma- 
terial whether  its  local  administration  is,  or 
la  not,  a  municipal  aflTair.  The  election  .was 
called  to  authorize  a  bonded  debt  exclusively 
for  the  purpose  of  improving  the  harbor  of 
Long  Beach  and  to  acquire  the  pn^iterty  nec- 
essary therefor. 

[10,11]  The  question  whether  or  not  the 
channels  and  slips  thereof,  or  some  part 
thereof,  were  made  by  excavating  upland, 
and  consequently  did  not  go  to  the  city  by 
the  grant  from  the  state  of  tidelands,  can- 
not be  litigated  In  this  proceeding  against 
the  mayor  and  treasurer.  If  the  city  at- 
tempts to  use  the  bond  money  for  an  unlaw- 
ful or  unauthorized  purpose,  this  decision 
will  not  estop  a  taxpayer  from  raising  the 
objection.  Clarlj:  v.  Los  Angeles,  160  Cal. 
37.  U6  Pac.  722. 

The  conclusion  is  that  the  dty  has  the 
power  to  improve  the  harbor,  and  that  the 
bonds  are  valid.  The  defendants  as  ofllcers 
of  the  city  should  have  signed  the  bonds  as 
provided  In  the  diarter. 

It  is  ordered  tbat  a  writ  of  mandate  Issue 
commanding  the  defendants,  W.  T.  Llsenby, 
as  mayor  of  the  city  of  Long  Beach,  and  H. 
L.  PUlsbury,  as  treasurer  thereof,  to  sign  the 
bonds  described  in  the  petition  herein. 

We  concur:  SLOSS,  J.;  HENSHAW,  J.; 
MELVIN,  J. ;    LAWLOR,  J. 


(176  Cal.  607) 

SAN  JOAQUIN  &  KINGS  RIVER  CANAL 

&  IRRIGATION  CO.,  Inc.,  v.  JAMES  J. 

STEVINSON.     (Sac.   2309.) 

(Supreme  Court  of  California.    June  29,  1917.) 

1.  "New   Tbial    «=»167(1)— Biii   or   Review 
roB  New  Trial. 

A  biU  of  review  for  new  trial  may  be  main- 
tained, notwithstanding  the  remedy  by  motion 
for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent   Dig.  i  246.] 

2.  New   Tbiai   ©=3l67(3)— Bni   of    Review 
FOB  New  Teial — Laches. 

Failure  for  12  years  after  commencement  of 
action  involving  riparian  rights  to  examine  the 
records,  which  would  have  disclosed  a  deed  con- 
veying such  rights  of  the  adversary,  is  laches, 
defeating  bill  of  review  for  new  trial  for  newly 
discovered  evidence,  consisting  of  such  deed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f|  246-249.] 


3.  New  Tbial  <e=s>167(3)— Bill  of  Rjsview— 

TlUE  FOB  PBOSBCUTION. 

While  bill  of  review  for  new  trial,  for  errors 
appearing  on  the  record  may  not  be  instituted 
after  expiration  of  the  period  allowed  for  ap- 
peal, such  period  does  not  commence  to  run 
afiainst  a  bill  for  review  for  new  trial  for  newly 
discovered  evidence  till  after  the  discovely:  but, 
tliough  it  is  instituted  shortly  after  the  discov- 
ery, it  wUi  not  be  entertained,  it  not  showing 
great  diligence  in  using  the  means  for  discovery. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  246-249.] 

Angellotti,  G.  J.,  and  Henshaw,  J.,  dissenting 

in  part 

In  Banl:.  Appeal  from  Superior  Court, 
Merced  County;   J.  A.  Plummer,  Judge. 

Bill  of  review  by  the  San  Joaquin  &  Kings 
River  Canal  &  Irrigation  Company,  Incor- 
porated, against  James  J.  Stevlnson,  a  cor- 
poration. Prom  an  adverse  Judgment  plain- 
tiff appeals.    Affirmed. 

Edward  F.  Treadwell,  of  San  Firancisco, 
for  appellant  James  F.  Peck,  of  San  Fran- 
cisco, for  respondent 

MELVIN,  J.  Plaintiff  filed  a  pleading  er«- 
titled  "Complaint  to  Review  JudgmMit"  to 
which  defendant  successfully  demurred. 
From  the  Judgment  following  the  order  s-us- 
talning  the  demurrer,  this  appeal  is  taken. 

The  complaint  set  forth  in  substance  the  fol- 
lowing alleged  facts:  ' 

Plaintiff  was  Incorporated  in  Nevada  In 
1903,  and  has  ever  since  tbat  time  been  do- 
ing business  In  California.  Defendant  was  in- 
corporated in  this  state  in  1903,  and  has  ever 
since  been  transacting  business  In  California. 
In  1871  there  was  Incorporated  the  San 
Joaquin  &  Kings  River  Canal  &  Irrigation 
Company  (plaintiff's  predecessor  In  Interest), 
the  purpose  of  said  corporation  being  the 
diversion  of  waters  from  the  San  Joaquin 
and  Kings  rivers,  and -in  that  year  said  coi^ 
poratlon  constructed  a  canal  taking  out  of 
the  west  side  of  the  San  Joaquin  river  in 
the  county  of  Fresno  and  built  a  dam  across 
said  river  below  the  head  of  said  canal.  The 
canal  is  described  in  the  complaint  with  de- 
tails which  we  need  not  repeat  hera  For  a 
part  of  its  course  this  canal  had  a  capacity 
of  1,200  cubic  feet  but  prior  to  August  15, 
1894,  and  for  many  years  theretofore,  the 
predecessor  of  plaintiff  had  actually  sold, 
distributed,  and  applied  to  beneficial  uses  700 
cubic  feet  of  water  per  second  through  said 
canal.  In  1S96  the  company  constructed  an- 
other canal,  taking  out  of  the  original  canal, 
at  a  point  where  its  capacity  was  1,200  cubic 
feet  per  second,  and  began  to  distribute  that 
amount  of  water  to  certain  inhabitants  of 
Fresno,  Merced,  and  Stanislaus  counties. 

On  August  15,  1899,  James  J.  Stevlnson. 
an  individual  (predecessor  of  the  defendauc 
corporation),  commenced  an  action  against 
plaintiff's  predecessor  in  the  superior  court 
of  Merced  county,  alleging  that  he  was  the 
owner  of  a  certain  tract  of  land  de8crlt)ed 
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Is  bia  pleading,  that  said  land  was  riparian 
to  tbe  San  Joaqnln  river,  and  that  be  was 
the  owner  of  and  entitled  to  the  use  and 
enjoyment  of  all  the  water  flowing  Into  said 
river.  He  asked  for  damages,  and  that  plaln- 
tUTs  predecessor  be  enjoined  from  tbe  diver- 
sion of  any  of  the  waters  of  the  San  Joaquin 
river  above  his  property.  In  March,  1900, 
James  J.  Stevlnson  filed  an  amended  com- 
Idalnt,  substantially  the  same  as  his  original 
pleading,  and  thereafter  In  May  of  that  year 
tbe  San  Joaqnln  &  Kings  River  Canal  &  Irri- 
gation Company  answered,  setting  up  Its  claim 
by  prescriptive  right  to  use  900  cubic  feet 
per  second  of  the  waters  of  said  river.  By 
later  amendments  tbe  corporation  in  that  ac- 
tion (predecessor  of  this  plaintiff)  asserted  a 
right  to  use  the  entire  1,200  cubic  feet  of 
water,  averring  that  its  later  appropriation 
through  its  new  canal  had  been  made  for 
the  use  of  the  public  with  Stevlnson's  knowl- 
edge. 

Upon  the  issues  thus  Joined  the  cause  was 
tried,  the  court  fixing  tbe  Canal  Company's 
prescrii>tlve  right  at  760  cubic  feet  of  water 
flowing  per  second;  but  it  was  determined 
by  the  court  that  certain  of  Stevlnson's  land 
was  riparian  to  the  river  and  that  be  was 
entitled  to  tbe  rights  of  a  riparian  proprietor. 
The  Canal  Company  was  enjoined  from  di- 
verting more  than  760  cubic  feet  of  water 
from  the  San  Joaquin  river,  and  that  cor- 
poration duly  appealed  to  this  court  from  tlie 
injunctive  part  of  tbe  Judgment  On  the  Ist 
day  of  Febmary,  1912,  the  Judgment  was  af- 
firmed. 

On  April  8, 1903,  James  J.  Stevlnson,  a  cor- 
poration, was  organized,  and  tbe  individual 
of  that  name  transferred  all  of  his  land  to 
said  oori)oratlon,  and  on  June  12,  j.905,  the 
"San  Joaquin  &  Kings  River  Canal  &  Irriga- 
tion Company,  Incorporated,"  took  over  tbe 
property  of  the  original  Canal  Company,  and 
in  1909  the  new  corporations  were  substituted 
as  parties  to  the  action  then  pending. 

Tbe  complaint  contains  further  avennents 
that,  for  many  years  prior  to  the  commence- 
m^it  of  the  action  with  reference  to  the 
amount  of  water  the  Canal  Company  was 
entitled  to  use,  James  J.  Stevlnson  bad  oc- 
cupied tbe  land  which  he  claimed  on  tbe  San 
Joaqnln  river;  that  the  ofllcers  and  stock- 
holders of  the  plaintiff  corporation  knew  this ; 
that  they  were  aware,  also,  that  Stevlnson 
had  obtained  title  to  said  property  from  the 
government;  that  they  recognized  a  portion 
ot  said  realty  as  swamp  and  overflowed 
lands  bordering  on  the  said  river;  that  they 
bad  no  reason  to  believe  that  the  owner  bad 
conveyed  away  the  riparian  rights;  and  that 
they  Iiad  no  reas(m  to  suspect  that  James  J. 
Stevlnson,  who  was  an  old  and  respected 
citizen,  was  concealing  from  them  the  fact 
that  be  did  not  possess  the  riparian  rights 
originally  incident  to  bis  ownership  of  tlie 
land.  It  Is  alleged  that  for  this  reason  the 
Canal  Company  was  nnable  to  produce  on  the 
trial  any  proof  of  Its  denial  that  Stevinsoa 


was  not,  by  virtue  of  his  ownership  of  the 
land,  entitled  to  the  flow  of  the  waters  of 
the  river  by,  through,  and  over  his  property. 

As  a  matter  of  fact  (so  are  tbe  allegations), 
James  J.  Stevlnson  had  caused  to  be  formed 
a  coriwration  known  as  the  East  Side  Canal 
&  Irrigation  Company,  for  the  purpose  of 
diverting  water  from  the  San  Joaquin  river 
miles  below  the  other  corporation's  place  of 
diversion,  and  conveying  said  water  to  ri- 
parian and  nonriparlan  lands  belonging  to 
Stevlnson.  Prior  to  tbe  commencemeiic  ot 
Ills  action  against  this  plaintiff's  predecessor, 
said  Stevlnson  on  March  21,  1^8,  had  ex- 
ecuted a  conveyance  to  tbe  East  Side  Com- 
pany. This  conveyance  is  set  out  in  tbe  com- 
plaint, and  it  is  averred  that  by  it  the  gran- 
tor, Stevinson,  divested  himself  and  his  lands 
of  all  riparian  rights  in  or  to  tbe  waters  of 
tbe  San  Joaquin  river.  It  is  further  averred 
that  Stevinson  and  bis  counsel  were  well 
aware  that  the  officers  and  stockholders  of 
plaintiff's  predecessor  were  ignorant  of  this 
conveyance.  There  are  further  allegations 
that: 

"Upon  the  trial  of  the  said  suit  of  Stevinson 
V.  The  San  Joaquin  &  Kings  River  Canal  & 
Irrigation  Company,  the  said  Stevinson  put  in 
no  proof  of  title  and  no  proof  of  tbe  riparian 
character  of  any  of  said  lands,  but  rested  upon 
the  admission  of  the  Canal  Company  that  a 
small  portion  of  said  lands  bordered  upon  tbe 
said  river,  although  he  then  claimed,  and  still 
claims,  that  all  of  the  lands  described  in  said 
complaint  were,  in  fact,  riparian  to  said  river, 
all  of  which  was  for  tbe  purpose  of  making  it 
unnecessary  for  the  Canal  Company  to  examine 
the  records  pertaining  to  the  title  of  said  land." 

There  is  also  a  statement  that  during  the 
pendency  ot  said  suit  another  suit  was  tried 
between  tbe  East  Side  Canal  &  Irrigation 
Company  and  other  parties,  the  same  at- 
torneys being  engaged  who  represented  the 
respective  patties  in  the  suit  by  Stevinson; 
that  Mr.  Peck,  attorney  for  Stevinson  in  the 
other  litigation,  and  for  the  East  Side  Com- 
pany in  the  case  then  at  bar,  "did  not  on  said 
trial  introduce  any  notices  of  appropriation 
of  the  said  water,  for  tbe  purpose  of  pre- 
venting said  attorneys  from  finding  the  said 
conveyance  as  aforesaid."  Then  follow  al- 
legations that  in  June,  1918,  there  was  on  file 
an  action  brought  by  the  appellant  herein 
against  the  respondent  herein  to  acquire 
Stevlnson's  riparian  rights  by  condemnation; 
that  it  became  necessary  in  preparing  for 
trial  to  Investigate  the  title  of  the  East  Side 
Ck>mpany  to  the  water  of  the  San  Joaquin 
river,  and  that  it  was  then  discovered  by  an 
attorney  rq;>resentlng  appellant  that  Stevin- 
son, and  not  the  East  Side  Company,  bad 
filed  the  notice  of  intention  to  appropriate 
water  at  the  exact  point  where  the  East  Side 
Company's  canal  headed.  Looking  for  evi- 
dence of  conveyance  by  Stevinson  of  any 
rights  thus  acquired,  this  attorney  discovered 
tbe  conveyance  to  tbe  East  Side  Company  of 
all  of  Stevlnson's  rights  to  the  waters  of  tbe 
San  Joaquin.  The  date  of  this  discovery  Is 
fixed  as  about  June  15,  1013,  and  the  corn- 
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lAalnt  b«fore  ns  was  verified  November  1st  of 
that  year.  It  was  averred  that  either  Stevin- 
son,  the  individual,  or  the  oorporation  of  that 
name,  at  all  times  owned  all  of  the  stock  of 
the  East  Side  Canal  &  Irrigation  Company, 
and  that  in  the  litigation  in  which  the  last- 
named  corporation  was  Interested  the  notice 
of  appropriation  of  the  water  for  said  com- 
pany by  Stevinson  was  concealed  for  the  pur- 
pose of  deceiving  counsel  for  appellant  in 
this  case.  It  is  further  averred  that  plaintiff 
has  no  plain,  speedy,  and  adequate  remedy,  in 
the  ordinary  course  of  law  or  otherwise,  ex- 
cept by  this  action  to  review  the  Judgment, 
and  that  the  injury  to  plaintlfl  will  be  ir- 
reparable if  said  Judgment  shall  remain  in 
force.  The  prayer  is  that  the  Judgment  be 
set  at  large  and  that  the  court  proceed  to 
Judgment  upon  proof  of  the  facts  alleged. 

[1,  2]  A  bill  of  review  in  equity  wUl  lie  in 
this  state.  The  superior  courts  have  complete 
and  full  Jurlsdlctioa  of  all  cases  in  equity — 
the  same  Jurisdiction  as  that  possessed  and 
administered  by  the  High  Court  of  Chancery 
In  England.  People  v.  Davidson,  30  Cal.  390. 
It  Is  true,  of  course,  that  the  Legislature  may 
prescribe  the  mode  of  procedure  In  the  ex- 
ercise of  that  Jurisdiction,  and  if  a  different 
form  of  action  or  procedure  is  provided  as  a 
substitute  for  the  former  bill  in  equity,  the 
method  provided  hy  the  statute  must  be  fol- 
lowed. But  the  proceeding  for  a  new  trial 
at  common  law  existed  concurrently  with 
the  remedy  in  equity  for  a  new  trial.  One 
is  not  a  substitute  for  the  other.  Such  bills 
have  been  frequently  entertained  in  this  state 
and  treated  as  a  proper  subject  of  equity 
Jurisdiction.  Buckelew  v.  Chlpman,  5  CaL 
309;  Mulford  v.  Cohn,  18  Cal.  46;  Butler  v. 
Vassault,  40  OaL  74 ;  Allen  v.  Currey,  41  CaL 
318.  The  reason  for  the  rarity  of  such  ac- 
tions is  easily  discernible  from  the  decision 
in  Mulford  v.  Cobn.  It  is  perhaps  surround- 
ed by  greater  difficulties  In  the  way  of  suc- 
cess than  any  other  action  known  to  the  law 
or  equity.  Upon  this  subject  the  court  there 
says: 

"It  must  be  shown  distinctly  in  such  a  bill 
that  the  facts  ore  of  controlling  force;  that 
they  were  not  known  to  the  defendants  at  the 
time  of  the  trial;  that  the  defendants  used  all 
proper  diligence  to  prepare  their  case  for  trial, 
and  to  procure  the  evidence,  and  that  they  were 
unable  without  fault  or  negligence  on  their 
part,  to  procure  it;  that  the  testimony  is  now 
within  their  control,  and  that  they  will  be  able 
to  procure  it  on  another  trial.  Toe  bill  should 
state  particularly  the  facts  to  be  proved,  the 
names  of  the  witnesses,  and  show  the  bearing 
and  relevancy  of  the  proi>o8ed  proofs.  It  should 
also  show  when  and  how  the  facts  discovered 
came  to  the  knowledge  of  the  plaintiffs,  and 
why  no  motion  for  a  new  trial  was  made  in 
the  court  trying  the  case,  and  l>efore  the  lapse 
of  the  term." 

It  is  also  necessary  as  a  matter  of  course 
that  all  these  facts  should  be  fully  proven  in 
order  to  establish  the  right  to  such  relief. 
Perhaps  in  the  matter  of  diligence  there  is  no 
method  of  procedure  in  which  so  high  a 
standard  Is  required,  both  In  the  pleading 


and  the  proof,  to  autbMize  the  vdlef.  In 
view  of  this  peranptory  requirement,  we  are 
of  ttie  opinion  that  the  complaint  lacks  mer- 
it. It  shows  that  the  deed  which  constitutes 
the  new  evidence  was  recorded,  but  does  not 
allege  the  time  when  such  recordation  took 
place.  It  was  executed  In  1898,  before  the 
action  whi<^  resulted  In  the  injurious  Judg- 
ment was  begun.  In  order  to  make  a  proper 
showing  to  meet  the  demands  of  equity  on  the 
subject,  the  bill  should  have  stated,  tither 
that  it  was  not  recorded  until  too  late  for  its 
production  at  the  trial,  or  it  should  have  giv- 
en the  date  of  the  recotd  and  shown  facts 
which  prevented  the  plaintiff  from  discover^ 
Ing  it  until  too  late  to  produce  it  at  the  trial. 

The  complaint  of  Stevinson  against  the 
plaintiff's  predecessor  in  the  action  complain- 
ed of  directly  alleged  that  Stevinson  was  the 
owner  of  the  water  rights  whleh  it  now  ap- 
pears he  had  previously  conveyed  to  a  third 
person.  It  also  prayed  that  his  ri^t  to  the 
water  be  declared  by  the  judgment,  and  that 
the  defendant,  plaintiff's  predecessor,  be  de- 
clared to  have  no  right  thereto,  and  to  l>e 
enjoined  from  diverting  the  water  from  the 
river.  Plaintiff's  predecessor  was  therefore 
Informed  that  this  particular  water  right  was 
the  one  thing  in  issue  and  that  Stevinson 
founded  his  case  upon  his  ownership  tbereoC 
It  is  not  averred  in  the  complaint  when  the 
conveyance  from  Stevinson  to  the  East  Side 
Company  was  placed  of  record;  but,  as  all 
intendments  are  against  the  pleader,  we  mtist 
assume  that  the  Instrument  was  recorded  at 
about  the  date  of  Its  execution  in  March, 
1898.  From  that  time  untU  June,  1913,  appel- 
lant had  abundant  means  of  ascertaining  the 
truth.  The  action  in  which  Stevinson's  own- 
ership of  riparian  lands  was  the  essential 
fact,  alleged  by  him  and  denied  by  this  ap- 
pellant, was  commenced  nearly  a  year  and  a 
half  after  the  execution  of  the  alleged  con- 
veyance of  his  rights.  About  nine  months 
later  appellant's  predecessor  answered,  deny- 
ing Stevinson's  alleged  ownership.  Trial  was 
had  about  five  years  after  issue  Joined,  and 
more  than  a  year  later  the  findings  ^ere 
filed.  Six  years  later  final  Judgment  oa  ap- 
peal was  given,  and  then  a  year  and  some- 
thing more  than  four  months  passed  before 
counsel  for  appellant  made  the  belated  dis- 
covery. A  person  cannot  claim  that  he  has 
exercised  the  diligence  required  in  equity  to 
enable  him  to  have  a  Judgment  vacated  and 
a  new  trial  ordered  because  of  the  discovery 
of  new  evidence,  where  be  baa  failed  to  ex- 
amine the  records  concerning  his  adversary's 
title  to  the  real  property  in  controversy  for 
a  period  of  so  many  years  after  the  action 
directly  involving  the  evidence  discovered 
was  begun. 

Counsel  for  the  plaintiff  states  in  his  brief 
that  It  was 'not  intended  to  allege  a  cause  of 
action  to  set  aside  a  judgment  on  the  ground 
that  there  was  fraud  by  the  successful  par- 
ty in  procuring  It,  but  that  the  cause  of  action 
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presented  Is  in  the  nature  of  a  bill  of  re- 
view for  a  new  trial  on  the  ground  of  newly 
discorered  evidence.  It  is  therefore  unnecea- 
eary  to  discuss  the  question  whether  or  not 
Stevlnson's  concealment  of  the  transfer  of  bis 
riparian  rights  amounted  to  fraud  either  in- 
trinsic or  extrinsia 

[3]  We  have  reached  the  condusion  that 
the  demurrer  was  properly  sustained,  because 
failoxe  on  the  part  of  plaintiff's  predeces- 
sor to  examine  Stevinson's  title  amounted, 
under  the  circumstances,  to  laches.  Our 
conclusion  is  not  based  upon  the  declaration 
in  Allen  t.  Carrey,  41  Cal.  318-321,  upon 
which  in  respondent's  brief  great  stress  Is 
laid,  that: 

"In  respect  to  bills  of  reriew,  courts  of  equity 
have  adopted,  as  a  reasonable  period  within 
which  they  may  be  prosecuted,  the  time  al- 
lowed by  law  for  the  prosecution  of  an  appeal 
or  writ  of  error.  Story.  Eq.  PL  {  410;  Smith 
T.  Clay,  Ambler  R.  646;  Cooper,  E<j.  PI.  »1; 
Tbomas  T.  Brockenbrough,  10  Wheat  146  [6 
L.  Ed.  287]." 

The  quoted  statement  is  Inaccurrate. 
Bills  of  review  for  a  new  trial  are  of  two 
kinds:  A  review  for  errors  appearing  on 
the  face  of  the  record,  and  a  review  because 
of  newly  discovered  evidence.  With  respect 
to  a  review  for  errors  on  the  face  of  the 
record.  It  was  settled  in  equity  that  they 
would  not  be  entertained  after  the  time  al- 
lowed by  the  statute  for  an  appeal  had  ex- 
pired. Story's  Eq.  PI.  j  410;  3  Ency.  PI.  & 
Pr.  583.  The  statement  in  Allen  v.  Currey 
was  founded  on  the  authority  of  section  410 
of  Story's  Equity  Pleading,  whldi,  as  above 
stated,  applies  only  to  bills  of  review  for  er- 
rors apijearing  on  the  face  of  the  record; 
whereas  the  case  there  involved  was  a  pro- 
ceeding for  new  trial  because  of  newly  dis- 
covered evidence.  With  respect  to  bills  of 
review  for  newly  discovered  evidence,  the 
rule  is  not  the  same.  There  are  decisions 
holding  that  such  a  bill  must  be  instituted 
within  the  time  allowed  for  an  appeal,  but 
that  the  time  begins  to  run  only  upon  the 
discovery  of  the  new  evidence.  The  pres- 
ent case  was  begun  within  that  period  after 
the  discovery.  But  with  this  exception  the 
mle  is  that  the  time  within  which  such  an 
action  must  be  begun  is  to  be  determined 
within  the  sound  discretion  of  the  court,  and 
most  not  be  an  unreasonable  period  and  will 
depend  np<m  the  circumstances  of  the  par- 
ticular case.  Story's  Eq.  PI.  &  Pr.  419;  3 
Ency.  PL  &  Pr.  685.  But  in  such  an  action 
the  rule  undoubtedly  is  that  the  complaint 
must  show  great  diligence  In  using  the  means 
ft>r  discovery,  and  that,  unless  it  does  so 
•how,  the  fact  that  the  discovery  was  not 
Blade  until  shortly  before  the  action  was  be- 
snn  will  not  avalL 

The  judgment  is  afBrmed. 

We  concur:    SHAW,  J.;    SliOSS,  J. 


ANGBLLOm,  Q  J. «  I  concur  in  the 
Judgment;  but  I  do  not  concur  in  the  con- 
clusion stated  in  the  opinion  that  the  reme- 
dy by  bin  of  review  on  the  ground  of  newly 
discovered  evidence  exists  in  this  state.  In 
the  cases  dted  there  is  no  discussion  of  this 
question,  and  in  all  of  them  the  relief  sought 
was  denied  on  the  assumption  that,  while 
such  a  proceeding  lay,  no  case  measuring  up 
to  the  requirements  of  the  old  equity  prac- 
tice had  been  made;  The  old  equity  bill  of 
review  on  this  ground  was  In  effect  only  a 
motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence.  This  Is  a  subject- 
matter  which  to  my  mind  is  covered,  to  the 
exclusion  of  all  other  remedies,  by  the  pro- 
visions of  our  Code*  of  Civil  Procedure  rel- 
ative to  new  trlala  This  court  has  already 
held  that  a  bill  of  review  .will  not  lie  for 
errors  appearing  on  the  face  of  the  record 
(the  other  ground  under  the  old  equity  prac- 
tice) ;  the  statute  providing  an  appeal  as  the 
exclusive  remedy.  See  San  Francisco  Sav. 
&  Loan  Soa  v.  Thompson,  34  Gal.  76,  78. 
The  same  is  true  on  principle  as  to  a  bill  of 
review  on  the  ground  of  newly  discovered 
evidence.  As  to  the  power  of  the  Legislature 
to  make  such  provision  exclusive  I  think 
there  can  be  no  question. 

I  concur:    HENSHAW,  J. 


(175  Cal.  6U) 

PASADENA  PARK  IMPROVEMENT  00.  et 

aL  V.  LELANDB,  County  Qerk,  et  aL 

(L.  A.  3886.) 

(Supreme  Court  of  California.    June  21,  lftl7.) 

1.  Levkis  «=95— Pkotbction  Distkicts— Na- 
ture or  Oboanization. 

A  protection  district,  organized  for  the  im- 
prov«nent  of  innavigable  streams  to  protect 
overflows,  etc.,  under  St.  1895,  p.  247  et  seq., 
as  amended  by  St.  1911,  p.  446,  authorizing  the 
board  of  county  supervisors  to  create  an  assess- 
ment district  to  the  end  that  property  in  that 
district  in  proportion  to  l>enefits  shall  pay  for 
improvement  and  rectification  of  the  cnannels 
of  innavigable  streams  and  water  courses,  and 
for  the  prevention  of  overflows  thereof  by  im- 
proving the  same,  is  not  a  public  corporation, 
and  noncompliance  with  the  statute  cannot  be 
excused  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  it  14,  15.] 

2.  Lkvees  ®=»^— Pbotectiom  Districtb— No- 
tice   OF    iNTEJfTION   TO   FOBM — SUFFICIENCT. 

Under  St  1895,  p.  247,  {{  1>  2,  as  amended 
by  St  1911,  pp.  446,  447,  providing  that  after 
board  of  supervisors  has  passed  a  resolution, 
declaring  its  intention  to  form  a  protection 
district,  the  clerk  of  such  board,  before  the  day 
fixed  for  the  hearing  of  the  matter,  shall  cause 
to  be  published  a  notice  which  is  to  be  headed, 
eta,  "Notice  of  Intenticm  of  the  Board  of  Super- 
visors to  Form  a  Protection  District,"  a  notice 
so  entitled  and  reciting  the  resolution  of  the 
board  "that  it  is  the  intention  of  the  board  of 
supervisors  of  the  county  of  Los  Angeles  to  im- 
prove and  rectify  the  channel  of  the  Rubio  Can- 
yon Wash,  an  mnavigable  stream,  *  *  *  in 
conformity  with  the  act  of  the  Legislature  of 
the  state  of  California  entitling  act  to  provide 
for  the  formation  of  protection  districts  in  tlie 


«s9r«r  otber  eases  see  asme  t«plo  aad  KBY-NUICBER  In  all  Kay-Niimii«Ted  Dlsasta  and  Indesee 


Digitized  by 


Google 


342 


166  PACIFIC  REPOItrBR 


(CaL 


varioaa  countlea  of  tUs  state,  entitled,"  etc.,  was 
Buffident  notwithstanding  its  inartifidali^  to 
convey  to  the  property  owners  adequate  informa- 
tion of  what  the  board  intended  to  do,  and  did 
not  justify  a  conclusion  that  the  district  was 
illegally  formed. 

[Bd.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  i  16.) 

5.  liEVEES      9=>7  —  PBOTKOTION      DISTRICTS  — 

Right  to  Include  Land  Within  Pbopkb 
Limitations — Municipal  Affair. 
Inclusion  of  lands  within  the  corporate  lim- 
its of  Pasadena  in  a  protection  district  pursu- 
ant to  St.  1909,  p.  809,  does  no  violence  to  city's 
reserved  rights,  althoueh  its  charter  Las  incor- 
porated within  itself  all  General  Laws,  includ- 
ing St.  1907,  p.  126,  providing  a  complete  scheme 
for  doing  work  of  this  character;  the  injuri- 
ous effect  of  unrestrained  innavigable  streams 
extending  beyond  the  boundaries  of  the  city  be- 
ing more  than  a  "municipal  affair." 

4.  Levees  €=>6  —  Photection  Districts  — 
Statute — Construction  . 
The  declaration  in  St.  1895,  p.  248  et  seq., 
i  6,  as  amended  by  St.  1911,  p.  448,  |  6,  that 
as  soon  as  the  protection  district  is  formed,  the 
board  shall  cause  a  survey  to  be  made,  etc.,  and 
shall  adont  such  survey,  maps,  plans,  etc.,  and 
thereafter  all  such  improvements  shall  be  made 
in  accordance  therewith,  contemplates  merely  a 
tentative  and  not  a  final  adoption  of  the  sur- 
rey, plans,  etc.,  in  view  of  the  provisos  there- 
of, that  the  board  may  rescind  or  modify  their 
action  in  adopting  said  survey,  maps,  plans, 
et&j  and  sections  15,  l6,  as  amended  by  sections 

6,  T,  providing  for  a  review  on  notice  to  prop- 
erty owners. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  f  16.] 

6.  Lbvkbb  i8=»0— PiMTECTioN  Distbiciv-Stat- 

UTE8— Construction. 
St  1895,  pp.  250,  261,  M  16,  16,  as  amend- 
ed by  St  1911,  p.  449,  H  «.  7,  providing  that 
after  the  board  oi  supervisors  have  adopted  such 
survey,  plans,  etc.,  for  the  formation  of  a  pro- 
tection district,  notice  of  and  an  opportunity  to 
be  heard  shall  be  given  property  owners  affected 
is  mandatory,  and  noncompliance  therewith  ren- 
ders further  proceedings  invalid. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  S  16.] 

6.  Estoppel    «=»110  —  Estoppki,   ik    Pais  — 
Pleading. 

In  an  action  to  restrain  the  delivery  and  fil- 
ing of  an  assessment  by  the  board  of  supervisors 
for  work  in  the  formation  of  a  protection  dis- 
trict, where  the  only  notice  which  the  complaint 
declares  and  tlie  only  proceedings  with  knowl- 
edge of  which  plaintifts  are  charged  amounted 
to  no  more  than  information  that  certain  work 
was  to  be  done,  it  did  not  charge  the  plaintiff 
with  knowledge  of  the  nature  or  place  of  con- 
struction, making  a  defense  of  estoppel  in  pais 
available  to  defendants  without  a  special  plea  by 
way  of  answer. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel, 
CMit  Dig.  I  800.] 

7.  Levees  iS=s>29— Iixeoal  Assessments. 

An  action  to  restrain  delivery  and  filing  of 
an  assessment  by  the  board  of  supervisors  for 
work  in  the  formation  of  a  protection  district 
wUl  lie,  as  it  is  an  effort  to  prevent  a  cloud 
of  the  colorable  lien  being  cast  upon  plalntitEs' 
property. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Lewis  R.  Works. 
Judge. 

Action  by  the  Pasadena  Park  Improvement 
Company  and  others  against  H.  J.  Lelande, 


County  Clerk,  etc,  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

A.  J.  Hill  and  C.  B.  Haas,  both  of  Los  An- 
geles, for  appellants.  Hartley  Shaw  and  T. 
C.  Gould,  both  of  Los  Angeles,  for  respond- 
ents. 

HENSHAW,  J,  Under  the  law  of  1895 
(Stats.  1895,  p.  248  et  seq.),  as  this  law  bas 
been  amended  (Stats.  1909,  p.  807;  Stats. 
1911,  p.  446),  the  board  of  supervisors  of  the 
coiinty  of  Los  Angeles  proceeded  with  the  or- 
ganization of  the  Rnblo  protection  district  of 
Los  Angeles  county,  caused  work  to  be  done 
and  an  assessment  for  the  payment  of  this 
Work  to  be  declared.  That  assessment,  under 
the  law,  becomes  a  lien  upon  the  property 
benefited  when  the  county  clerk  as  ex  officio 
clerk  of  the  board  of  supervisors  places  the 
proper  documents  In  the  bands  of  the  county- 
tax  collector.  This  action  was  directed 
against  the  county  clerk  and  the  tar  collec- 
tor to  restrain  the  one  from  delivering,  the 
other  from  receiving  and  filing,  these  papers. 
In  its  essence,  then,  the  action  Is  to  prevent 
a  cloud  from  being  placed  upon  the  titles  of 
plaintiffs'  property  by  a  colorable  but  imlaw- 
ful  assessment  lien.  A  general  demurrer  was 
interposed  to  this  complaint,  and,  being  over- 
ruled, the  defendants  declined  to  answer. 
Judgment  passed,  for  plaintiffs  accordingly, 
and  defendants  have  appealed.  Upon  this 
appeal  several  questions  are  fomally  pre- 
sented and  argued.  The  determination  of 
all  is  not  nectary  to  a  decision,  but  as  the 
statute  and  proceedings  here  Involved  are 
public.  It  Is  plainly  to  the  Interest  of  every 
one  concerned  that  each  should  be  considered 
and  disposed  of. 

[1]  1.  Appellants'  contention  that  protec- 
tion districts  organized  under  this  law  are 
public  corporations  is  wholly  untenable.  A 
cursor;  reading  of  the  act  discloses  that  Its 
whole  scope  Is  to  authorize  the  board  of 
county  supervisors  to  create  an  assessment 
district  to  the  end  that  the  property  In  that 
district  In  pr<^K>rtlon  to  the  benefits  It  re- 
ceives shall  pay  "for  the  Improvement  and 
rectification  of  the  channels  of  Innavigable 
streams  and  water  courses,  and  for  the  pre- 
vention of  the  overflow  thereof  by  widening, 
deepening,  straightening,  and  otherwise  im- 
proving the  same."  In  all  essentials  Is  the 
power  conferred  by  the  act  like  tliat  confer- 
red upon  city  councils  and  boards  of  trustees 
to  create  assessment  districts  for  the  Im- 
provement of  streets,  etc.  And,  indeed,  this 
has  been  declared  in  the  case  of  reclamation 
districts  where  a  much  more  permanent  and 
continuous  organization  is  contemplated  than 
under  the  law  under  consideration  and  where 
more  powers  are  granted.  As  to  them  this 
court  has  said: 

"The  proceeding  results  in  putting  a  burden 
upon  property  against  the  will  of  the  owners, 
and  the  requirements  as  to  proceedings  of  that 
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character  cannot  be  evaded  by  calling  the  gov- 
ernmental agency  through  which  the  proceed- 
ing is  conducted  a  'corporation.'  'As  remarked 
in  People  v.  Bedamation  DisL  S51,  117  CaL 
114  [48  Pac.  1016],  the  proceeding  greatly  re- 
sembles those  in  which  property  is  assessed  for 
local  improvements  in  proportion  to  benefits, 
and  I  see  no  reason  why  the  same  rules  as  to 
essential  requirements  should  not  apply."  Rec- 
lamation Dist  T.  Burger,  122  Cal.  443,  56  Pac. 
156. 

Eeedi  T.  Joplln,  157  Cal.  3,  106  Pac.  222, 
upon  wtdch  appellants  rely  and  from  which 
they  quote  the  language:  The.  (protection) 
district  Is  a  "corx>oratlon  of  a  similar  charac- 
ter to  irrigation  districts  and  reclamation 
districts" — has  absolutely  no  bearing  upon  the 
question.  The  district  there  under  consid- 
eration, while  also  called  a  protection  dis- 
trict, was  framed  under  an  entirely  different 
law  from  the  one  hero  under  consideration, 
and  all  that  this  court  said  was  that  such  a 
protection  district  so  organized  is  "a  ♦  ♦  • 
corporation  of  a  similar  character  to  Irriga- 
tion districts  and  reclamation  districts." 
Precisely  the  character  which  inheres  In  ir- 
rigation and  reclaiuation  districts  has  often 
been  declared.  Hensly  v.  Keclamation  Dlst., 
121  Cal.  96,  63  Pac.  401;  People  v.  Levee 
Dlst,  131  Cal.  30,  63  Pac.  676. 

[2]  2.  Sections  land  2  of  the  act,  as  amend- 
ed In  1911,  provide  that  a  board  of  supervisors 
deeming  It  proper  to  do  such  protection 
work,  upon  petition  of  landowners  asking 
for  the  creation  of  a  protection  district  and 
giving  the  bouqdaries  thereof,  "may  pass  a 
resolution  declaring  their  Intention  to  form 
a  protection  district  under  this  act"  Sec- 
tion 1.  Having  done  so  the  clerk  of  the 
board,  before  the  date  fixed  for  the  hearing 
of  the  matter,  shall  cause  to  be  published  a 
notice  which  is  to  be  headed  "Notice  of  In- 
tention of  the  Board  of  Supervisors  to  Form  a 
Protection  District"  The  resolution  of  In- 
tention adopted  by  the  board  was,  In  Its 
terms,  "that  It  Is  the  Intention  of  the  board 
of  supervisors  of  the  county  of  Los  Angeles 
to  Improve  and  rectify  the  channel  of  Ruble 
Canyon  Wash,  an  Innavigable  stream,  etc., 
•  ♦  *  In  conformity  with  an  ftct  of  the 
Legislature  of  the  state  of  California,  en- 
titled an  act  to  provide  for  the  formation  of 
protection  districts  in  the  various  counties  of 
this  state,  entitled,"  etc.  Section  2.  The  no- 
tice published  by  the  clerk  was  properly  en- 
titled "Notice  of  Intention  of  the  Board  of 
Supervisors  to  Form  a  Protection  District," 
and  In  Its  recitals  and  declarations  followed 
with  accuracy  the  notice  of  Intention.  While 
It  Is  unquestionably  true  that  the  resolution 
of  Intention  adopted  by  the  board  should 
have  in  formal  and  precise  terms  stated  that 
board's  intention  to  form  a  protection  dis- 
trict yet,  as  the  notice  of  Intention  declares 
not  only  the  nature  of  the  work  which  it  was 
proposed  to  do,  but  also  that  it  was  propos- 
ed to  do  it  in  conformity  with  the  protection 
district  act  whose  title  was  set  forth  In  full. 
It  necessarily  follows  that  the  work  could  be 
done  only  upon  the  formation  of  the  protec- 


tion district  wherefore,  we  hold  that  not- 
withstanding Its  inartlfidality  the  notice  of 
intention  conveyed  adequate  Information  to 
the  property  owner  of  what  the  board  of 
supervisors  Intended  to  do,  and  that  that 
declared  Intention  necessitated  the  creation 
of  a  protection  district  And  it  Is  concluded 
upon  this  point  that  the  irregularity  is  a 
minor  one  In  no  way  prejudicing  the  rights 
of  the  landowners  and  not  sufficient,  there- 
fore, to  Justify  a  conclusion  that  the  district 
was  illegally  formed. 

[3]  3.  In  this  district  was  Included  a  large 
sectlcm  of  the  city  of  Pasadena.  Authority 
for  such  inclusion  Is  found  in  the  amendment 
to  the  act  adopted  in  1909  (Stats.  1909,  p. 
800).  Respondents  contend  that  the  doing  of 
work  of  this  character  within  the  corporate 
limits  of  a  municipality  is  a  municipal  affair 
within  the  meaning  of  the  Constitution  re- 
serving to  the  cities  autonomy  in  all  such 
matters.  E^irther,  that  the  charter  of  the 
dty  of  Pasadena  having  Incorporated  within 
Itself  all  general  laws  of  the  state  upon  the 
subject-matter,  and  thus  having  made  a  part 
of  the  charter  section  2  of  the  Vrooman  Act 
as  amended  In  1007  (Stats.  1907,  p.  126),  and 
as  that  provides  a  complete  scheme  for  the 
doing  of  work  of  this  character  within  the 
corporate  limits  of  the  dty,  the  inclusion 
within  the  protection  district  of  these  lands 
within  the  munldpaUty  was  violative  of  the 
munldpallty's  reserved  right  under  the  Con- 
stitution. And  Anally  herein,  it  Is  pointed 
out  that  the  charter  provisions  were  In  full 
force  at  the  time  when  the  amendment  of 
the  protection  district  act  authorizing  the  In- 
clusion of  lands  within  a  munldpaUty  be- 
came law.  Respondents'  position  here  is  un- 
assailable whenever  it  is  made  to  appear  In 
any  given  instance  that  the  affair  is  strictly 
munldpal.  But  in  this,  as  in  many  divers 
things,  cases  may  arise  where  the  matter  Is 
not  simply  and  without  complication  a  munic- 
ipal affair,  but  where  partaking  of  the  char- 
acteristics of  a  munldpal  affair  In  that  the 
munidpality  Is  Interested  therein  it  may  es- 
sentially be  much  more  than  merely  a  munld- 
pal affair.  Illustrative  of  this  Is  the  recent 
case  of  Civic  Center  Ass'n  v.  Railroad  Com- 
mission, No.  6028,  June  11,  1917,  166  Pac. 
361.  Thus  It  Is  quite  apparent  that  a  mu- 
nicipality and  a  munidpality  alone,  may  be 
injuriously  affected  by  the  unrestrained  floods 
of  some  innavigable  stream.  Upon  thfe  other 
hand,  the  injurious  effects  may  reach  far  be- 
yond the  boundaries  of  the  munidpality  and 
even  of  the  county,  and  in  the  latter  class 
of  cases  it  Is  more  than  a  munldpal  af- 
fair. It  is  an  affair  In  which  the  state  be- 
comes interested,  and  it  does  no  violence  to 
the  reserved  rights  of  munidpalltles  to  say 
that  In  such  cases  the  state  directly  or 
through  Its  mandatories  may  take  steps  to 
correct  the  evil  and  In  so  doing  compel  lands 
within  munidpalltles  to  bear  their  due  pro- 
portion of  the  burden.  As  this  appeal  pre- 
sents but  the  complaint  alone  it  is  unnecea- 
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8ai7  to  say  more  than  this,  for  the  point  la 
not  made  In  the  complaint  nor  urged  In  arga- 
ment  that  the  work  prc^oeed  to  be  done  lay 
wholly  within  the  corporate  boundaries  of 
the  dty  of  Pasadena. 

[4,  6]  4.  Respondoits  next  contend  that  the 
work  was  prematurely  done  without  warrant 
of  law  and  that,  therefore,  no  valid  assess- 
ment In  payment  for  It  can  be  levied.  The 
consideration  of  this  necessitates  setting 
forth  at  some  length  the  provisions  of  the 
statute  bearing  on  the  question.  They  are 
sections  6,  IS,  and  16  of  the  act  as  amended 
In  1911.  Section  6,  so  far  as  necessary  to 
this  consideration,  declares  as  follows: 

"As  soon  as  said  district  is  formed,  the  board 
shall  cause  a  survey  of  the  contemplated  im- 
provements to  be  made,  or  adopt  a  survey  al- 
ready made,  and  shall  also  cause  a  map  of  such 
survey,  and  plans  and  specifications  showine 
such  improvements  in  detail,  to  be  prepared,  and 
ihey  aholl  adopt  siioh  utrvey,  maps,  plans  and 
tpeoificationt,  and  thereafter  ail  such  improve- 
ment* ihaXl  he  made  in  accordance  unth  the  tur- 
vet/,  mapt,  plant  and  specifications  so  adopted: 
Provided,  that  at  any  time  after  the  adoption  of 
said  survey,  map,  plans  and  specifications,  and 
before  the  commissioner's  report  of  assessment 
of  benefits  and  award  of  damages  has  been  final- 
ly adopted  and  confirmed  by  the  board,  said 
board  may  rescind  their  action  in  adopting  said 
survey,  map,  plans  and  specifications,  and  may 
modify  the  same  or  adopt  others  in  place  thereof, 
in  which  case  a  new  assessment  shall  be  made, 
or  may,  by  a  four^fifths  vote  of  the  members 
thereof,  ab«ndon  the  contemplated  improvement 
and  dissolve  the  said  protection  district,  in 
which  case  the  expenses  •  ♦  *  incurred  in 
behalf  of  such  district  shall  be  a  county  charge." 

The  Italics  are  employed  the  better  to  call 
attention  to  appellants'  construction  of  the 
statute. 

Section  15  provides: 

"The  report  of  such  commissioners  and  the 
plat  accompan^ng  it  shall  be  filed  with  'the 
clerk  of  the  board  of  supervisors,  and  said  board 
shall  thereupon  fix  a  time  for  the  hearing  there- 
of which  shall  not  be  less  than  four  weeks  after 
the  filing  thereof,  and  thereupon  the  clerk  of 
said  board  shall  give  notice  of  such  hearing  by 
publication  for  at  least  three  weeks  in  a  news- 
paper of  general  circulation  published  and  cir- 
culated in  the  said  district,  if  such  there  be,  or 
if  there  is  no  such  newspaper,  then  In  some  news- 
paper of  general  circulation  published  in  one  of 
the  counties  in  which  said  district  is  situated, 
said  newspaper  to  be  designated  by  the  l>oard. 

Next  follows  the  form  of  notice  which  Is  re- 
quired to  contain  a  declaration  In  terms  as 
follows: 

"All  persons  interested  are  hereby  required 
to  show  cause,  if  any  they  have,  at  the  time 
fixed  for  said  hearing,  why  such  report  should 
not  be  adopted  and  confirmed  by  said  board  of 
supervisors,  and  the  improvements  therein  re- 
ferred to  constructed.  All  objections  shall  be  in 
writing,  signed  by  the  jierson  objecting,  and 
filed  with  the  clerk  of  said  board  at  or  before 
the  time  above  mentioned." 

Section  16  Is  In  the  following  language: 
"Any  person  interested  may  file  with  the  clerk 
of  said  board,  at  or  before  the  time  fixed  for 
the  hearing,  a  written  objection  to  said  report 
or  any  part  thereof,  or  to  the  survey,  map, 
plans,  or  specifications  for  the  proposed  improve- 
ments, or  to  the  making  of  such  proposed  im- 
provements. At  the  time  fixed  for  such  hearing 
or  at  any  other  time  to  which  the  hearing  may 
be  adjourned,  the  board  of  supervisors  shall  hear 


all  objections  so  filed,  if  any,  and  pass  upon  the 
same,  and  shall  proceed  to  pass  upon  such  re- 
port, and  may  confirm,  correct  or  modiftr  the 
same,  or  may  take  such  action  in  regard  to  the 
survey,  map,  plans  and  specificatioDa  as  is  aur 
thorized  by  section  6  of  tnis  act,  or  may  order 
the  commissioners  to  make  a  new  assessment, 
report  and  plat,  which  shall  be  filed,  heard  and 
acted  upon  in  ^e  same  manner  and  on  like  no- 
tice, as  in  the  case  of  an  original  report  The 
action  of  the  board  upon  tiie  report  and  objec- 
tions thereto,  and-  upon  the  survey,  map,  plans 
and  specifications,  shall  be  final  and  conclusive 
as  to  all  matters  which  they  might  have  remedied 
or  avoided ;  and  no  assessment  shall  be  set  aside, 
except  upon  such  hearing,  for  any  error,  defect  or 
informality  therein  or  in  the  proceedings  prior 
thereto,  where  the  district  has  been  legally  form- 
ed and  notice  of  the  hearing  of  the  report  has 
been  given  as  herein  prescribed.  When  such  re- 
port has  been  adopted  and  confirmed,  said  board 
may  by  order  entered  upon  its  minutes  discharge 
said  commissioners,  and  their  authority  shall 
thereupon  cease." 

The  facts  alleged  In  the  complaint  are  that 
the  work  was  all  done  prior  to  the  making 
of  the  report  of  the  commissioners  and  prior 
to  the  giving  of  any  notice  for  a  hearing  up- 
on those  questions  as  to  which  the  statute 
says  the  property  owners  may  be  heard.  In 
support  of  the  legality  of  the  action  of  the 
board  of  supervisors  In  this  respect  appel- 
lants advance  several  propositions,  (a)  They 
contend  that  there  Is  a  conflict  between  the 
provisions  of  section  6  and  sections  15  and 
16,  and  that  the  portion  of  section  6  above 
Italicized  is  controlling.  Dnder  no  possible 
view  can  this  be  true:  First,  -because  the 
sections  are  to  be  read  together  anc^  har- 
monized If  possible,  and  such  harmonization 
Is  quite  possible.  So  harmonized  and  con- 
sidering that  the  declaration  In  section  6  to 
the  efTect  that  the  board  of  supervisors  shall 
adopt  such  surrey,  maps,  etc.,  is  immediately 
followed  by  a  most  Important  limiting  pro- 
viso. It  Is  plain  that  section  6  contemplates 
merely  a  tentative  and  not  a  final  adc^tlon, 
an  adoption  amounting  to  nothing  more  than 
the  supervisors'  approval  of  the  plans,  etc.; 
and,  second,  because  the  subsequent  sections 
15  and  16  deal  expressly  and  with  great  par- 
ticularity with  this  precise  question,  and  be- 
ing a  later  expression  control  the  general 
language  previously  used,  (b)  Appellants  con- 
tend that  the  provisions  of  sections  15  and  16 
are  directory  merely,  and  that  a  failure  to 
comply  at  all  or  a  failure  to  comply  with 
them  before  the  work  is  done,  the  provisions 
not  being  mandatory,  does  not  invalidate  the 
proceedings,  herein  supporting  their  conten- 
tion by  the  following  from  1  snilott's  Roads 
and  Streets,  f  614: 

"Remonstrance  6y  Property  Owner*.  Prop- 
erty owners  whose  property  is  assessed  for  the 
improvement  must  have  notice  and  an  opportu- 
nity to  be  heard  at  some  stage  of  the  proceed- 
ings; but  where  the  question  of  the  necessity 
or  advisability  of  the  improvement  is  left  to  the 
discretion  of  the  local  authorities  it  is  not  nec- 
essary that  they  should  be  given  the  right  to 
remonstrate  or  to  be  heard  upon  that  question, 
and  it  has  been  held  that  the  failure  to  give 
them  notice  of  the  preliminary  resolution  of  ne- 
cessity and  an  opportunity  to  remonstrate  and 
be  beard  upon  that  question  does  not  render  the 
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proceedings  abablntely  void,  slthonch  the  atatnte 
proTidea  for  a  remonstrance  and  a  Hearing  there- 
«n." 

But  tills  quotation,  as  wdl  as  another  from 
Dillon  (4  Municipal  C!orp.  p.  2363),  upon 
which  appellants  rely,  have  to  do  with  the 
general  subject  of  the  constitutionality  or 
anconstltutlonallty  of  the  acts  themselves, 
and  have  referoioe  to  the  requisites  which 
sndli  acts  must  contain  before  they  can  be 
declared  constitutional.  The  learned,  au- 
thors are  not  there  discosslng,  though  they 
do  elsewhere,  the  effect  of  noncompliance 
with  the  rights  given  to  property  owners  by 
tbe  acts  themselves  and  that  is  the  only  ques- 
tion here  before  us.  Thus  the  quotation 
above  given  from  BUiott  is  supported  by 
tbe  dtatlon  of  two  cases  from  Indiana  (Bar- 
ber, eta,  Paving  Co.  v.  Egerton,  125  Ind. 
455,  25  N.  B.  436 ;  Bozarth  v.  McQllUcuddy, 
19  Ind.  App.  26,  47  N.  E.  897,  48  N.  Bl  1042), 
but  In  bis  footnote  Mr.  Elliott  points  out 
that  by  the  vast  weight  of  authority  the  prin- 
ciple and  tbe  rulings  are  to  tbe  contrary, 
and  at  volume  1,  |  615,  be  says,  in  terms: 

"The  right  to  file  an  effective  remonstrance, 
as  well  as  the  effect  it  shall  have,  depends  upon 
the  governing  statute." 

And  again,  in  section  666,  he  says: 
"^t  has  been  held  that  provisions  of  a  stat- 
vte  delegating  the  anthority  to  levy  local  taxes 
or  assessments  may,  under  tbe  general  rule  upon 
thi>  subject  of  mandatory  and  directory  statutes, 
be  considered  as  directory  and  not  mandatory. 
The  doctrine  that  the  courts  have  a  right  to 
disregard  the  words  of  a  statute  upon  the 
groond  that  they  are  merely  directory  is,  at 
beat,  not  easily  defended ;  at  all  events,  it  is 
one  that  should  be  cautiously  applied  to  cases 
where  aathorlty  to  impose  a  special  burden 
upon  the  citizen  is  granted  \)y_  the  Legislature. 
In  auch  cases  it  is  difficult,  if  not  impossible, 
for  the  courts  to  determine  what  the  Legislature 
deemed  important,  and  what  immaterial,  and 
tbe  true  course  would  seem  to  be  to  regard  all  the 
provisions  as  mandatory." 

We  have  gone  into  the  matter  with  this 
particularity  only  that  it  might  not  be 
thought  that  appellants'  argument  has  been 
overlooked,  but  in  truth  our  dwn  decisions 
are  convincing  and  conclusive  upon  the  ques- 
tion, and  here  preliminarily  it  may  not  be 
amiss  to  remark  that  no  court  of  last  resort 
before  which  has  come  questions  growing  out 
of  benefit  assessments  has  failed  to  note  and 
deplore  the  grave  injustice  and  wrong  which 
are  frequently  perpetrated  upon  the  property 
owner  and  which  the  courts  themselves  re- 
gret th^r  inability  to  redress.  Reclamation 
Dlst.  V.  Blrks,  159  Cal.  233,  113  Pac  170; 
Spring  St  Co.  v.  Los  Angeles,  170  Oal.  24, 
148  Pac.  217.  It  is  true  that  tCe  rule  that 
tax  proceedings  are  In  invltum,  and  that  the 
methods  prescribed  shall  be  strictly  followed 
has  latterly  been  much  relaxed,  in  some  In- 
stances by  force  of  statutes,  In  others  by 
Judicial  interpretation.  And  this  is  so  be- 
cause anciently  taxes  were  most  unjustly 
and  oppressively  levied  without  regard  to 
tbe  fqultable  considerations  of  reasonable- 
and  uniformity.    It  was  to  protect  the 


property  owner  against  onerous,  inequitable, 
and  unjust  burdens  that  courts  went  to  tbe 
extreme  of  invalidating  assessments  or  levies 
for  the  lack  of  a  dotted  1  or  a  crossed  t,  a 
decimal  point  or  prefixed  dollar  mark.  But 
as  progressively  the  taxing  power  has  aimed 
at  equality,  reasonableness,  uniformity,  and 
justice,  so  have  the  stringent  rules  been  re- 
laxed and  courts  generally  and  tbis  court 
in  particular  in  cases  of  general  taxation 
will,  wherever  possible,  refuse  relief  to  a 
complaining  taxpayer  unless  he  has  done  or 
tendered  equity,  has  paid  or  offered  to  pay, 
the  amount  fairly  chargeable  against  him 
as  a  tax.  But  this  relaxation  has  never 
reached  the  point  even  when  the  question  is 
one  of  general  taxation,  far  less  than  when 
it  is  one  of  special  taxation  for  assumed 
benefits,  of  declaring  that  any  provision 
which  the  law  declares  for  tbe  protection 
of  the  property  owner  the  authorities  may 
deprive  him  of  and  call  the  provision  direc- 
tory merely.  While  our  authorities  to  this 
effect  are  numerous  and  some  will  be  cltea, 
we  will  content  ourselves  with  quoting  a 
late  declaratioa  of  this  court  in  Chase  v. 
Treasurer,  122  Cal.  540,  65  Pac.  414.  That 
was  an  action  to  enjoin  the  sale  of  plaintiff's 
property  on  a  street  assessment  uond,  and 
this  court  said: 

"  'In  proceedings  where  the  property  of  a  citl- 
sen  is  to  be  taken,  every  requirement  of  the  stat- 
ute having  the  least  semblance  of  benefit  to  tbe 
owner  mnst  be  complied  with.'  No  one  can 
doubt  that  the  purpose  of  notice  is  to  give  the 
owner  of  property  an  opportunity  to  object  to 
the  proposed  work,  and  that  notice  is  for  his 
benefit  and  is  of  benefit.  Here  the  act  required 
the  council  to  designate  the  newspaper,  and  the 
ordinance  directed  tbe  publication  to  be  made  in 
that  paper.  It  was,  we  think,  mandatory  upon 
the  council  to  designate  the  paper,  and,  being 
so.  a  publication  in  some  paper  not  designated 
would  not  be  a  compliance  with  the  statute,  and 
would  in  effect  be  no  publication." 

And  to  the  same  effect  are  Haskell  v. 
Bartlett,  34  Oal.  281;  Dougherty  v.  Hitch- 
cock, 35  Cal.  512;  Hewes  v.  iCels,  40  Cal. 
263 ;  Burke  v.  Tumey,  54  Cal.  486:  Mulligan 
V.    Smith,   60   Cal.   206;    Brock   v.   Luning, 

89  Chi.  317,  26  Pac.  972 ;     Manning  v.  Den, 

90  Cal.  614,  27  Pac.  435 ;  Warren  v.  Gbandos, 
116  Cal.  382,  47  Pac.  132 ;  Cal.  Impr.  Co.  v. 
Qninchard,  119  Oal.  87,  61  Pac.  24;  Kelso 
V.  Cole,  121  Cal.  121,  53  Pac.  353 ;  San  Diego 
Investment  Co.  v.  Shaw,  129  CaL  273,  61 
Pac.  1082. 

Lent  V.  Tlllson,  72  Cal.  412,  14  Pac  71, 
upon  which  appellants  place  reliance  is  no 
wise  in  point  for  the  reason  above  given. 
Its  consideration  is  directed  to  the  consti- 
tutionality of  the  act  in  not  providing  for 
due  process  of  law.  It  did  not  deal  with 
the  question  of  the  noncompliance  with  stat- 
utory requirements  for  the  giving  of  notices. 

After  consideration  of  these  legal  princi- 
ples coming  next  to  a  contemplation  of  the 
statute  itself  it  must  at  once  be  apparent 
that  to  the  property  owner  the  notice  with 
provision  for  a  hearing  is  of  very  real  signif- 
icancei    It  is  his  one  opportunity  to  correct 
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errors,  suggest  ImproTements,  and  secure 
modifications  of  the  plans.  More  than  this, 
it  gives  him  an  opportunity  by  successful 
argument  to  secure  a  total  abandonment  of 
the  contemplated  Improvements  and  the  dis- 
solution of  the  protection  district  To  say 
tltat  in  being  denied  these  rights  he  is  not 
injured  because  he  may  come  before  the 
board  and  protest  after  the  work  is  done  and 
his  cause  thus  prejudged  without  a  bearing 
is  preposterous.  As  well  might  It  be  ar- 
gued that  a  man  under  sentence  of  death 
and  denied  his  right  of  appeal  Is  not  Injured 
by  his  execution  because  perhaps  his  person- 
al representatives  might  thereafter  be  al- 
lowed to  prosecute  that  appeal  and  vindicate 
his  memory. 

[6]  5.  Appellants  urge  an  estoppel  in  pals 
against  respondents  as  having  stood  by  and 
without  taking  proper  action  allowed  the  Im- 
provement to  be  completed.  Indisputably  un- 
less the  facts  establishing  such  an  estoppel 
appear  upon  the  face  of  the  complaint  Itself 
the  defense  is  not  available  to  appellants 
without  special  plea  by  answer.  Burk  v. 
City  of  Santa  Cruz,  163  Cal.  807,  127  Pac. 
154.  No  such  facts  appear  In  the  complaint. 
The  only  notice  which  the  complaint  declares 
and  the  only  proceedings  with  knowledge 
of  which  plaintiffs  are  charged  amount  to  no 
more  than  information  that  certain  work 
was  to  be  done.  This  work  was  the  "con- 
struction of  a  conduit,  pipe  or  gutters  to 
carry  off  the  storm  waters  from  the  Rublo 
Canyon  Wash."  This  did  not  charge  these 
plaintiffs  with  knowledge  of  the  nature  or 
place  of  construction.  Sections  2643a,  4042, 
and  4043  of  the  Political  Code  provide  for 
the  doing  of  precisely  the  work  above  men- 
tioned by  the  supervisors  without  the  forma- 
tion of  an  assessment  district,  paying  there- 
for when  necessary  by  a  special  tax.  There 
is  nothing  in  the  complaint  that  charges  the 
plalntltts  with  knowledge  that  the  work  was 
not  so  done.  In  brief,  this  defense  was  only 
open  to  the  appellants  by  plea,  and  they  re- 
fused to  avail  themselves  of  their  oppor- 
tunity. Certainly,  no  estoppel  Is  shown  by 
the  complaint  Hewes  v.  Rels,  40  Cal.  255; 
Manning  v.  Den,  90  Cal.  610,  27  Pac.  435; 
Heft  V.  Payne,  97  Cal.  108,  31  Pac.  844 ;  War- 
ren V.  Chandos,  supra;  Chase  v.  Treasurer, 
supra. 

6.  There  was  no  misjoinder  of  parties 
plaintiff.  Code  Civ.  Proc  |  378;  Churchill 
V.  Lauer,  84  Cal.  233,  24  Pac  107;  Toomey 
V.  Knobloch,  8  Cal.  App.  585,  97  Pac.  529; 
WooUacott  v.  Meekln,  151  Cal.  706,  91  Pac. 
612. 

[7]  7.  The  argument  that  this  Is  not  a 
proper  case  for  an  Injunction  calls  for  no 
detailed  consideration.  It  is  an  eftort  to  pre- 
vent the  cloud  of  a  colorable  lien  being  cast 
upon  the  plaintiffs'  property.  It  is  not  such  a 
case  as  Crocker  v.  Scott  149  Cal.  575, 87  Paa 
102,  where  the  lien  was  in  fact  imi)osed  and 


an  Injunction  was  denied  because  of  this  cir- 
cumstance coupled  with  the  additional  one 
that  It  would  work  a  grave  interference  with 
the  orderly  collection  of  the  general  revenues 
of  the  state.  To  the  contrary,  this  case  Is 
In  principle  like  the  case  of  Southwlck  v. 
Santa  Barbara,  158  Cal.  14,  109  Pac.  610, 
Chase  v.  Treasurer,  stv>ra,  WooUacott  v. 
Meeklns,  supra,  and  Toomey  v.  Knoblodi, 
supra,  where  injunctions  were  granted. 

The  Judgment  am>ealed  from  Is  therefore 
affirmed. 

We  concur:   ANGELLOTTI,  C.  X;    MEL- 
VIN,  J.;   SLOSS,  X;   LORIGAN,  J. 


(176  Cal.   464) 
NOLEN  V.  F.  O.  ENGSTRUM  CO. 
(U  A.  3990.) 
(Supreme  Court  of  California.    June  14,  1917.) 

1.  Master  and  Servant  «=9ll6(l)  —  Safk 
Place  to  Work. 

It  was  the  duty  of  an  employer  to  make  a 
scaffold  strong  enough  to  sustain  the  weight  of 
workmen  required  to  go  upon  it. 

[BJd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  207.] 

2.  Mastee  and  Servant  «=»204(1)— Emplot- 
EBS'  Liability  Acr^AssaupnoN  of  Risk. 

Under  St  1911,  p.  796,  the  Employers'  Lia- 
bility Act  a  servant  did  n6t  assume  the  risk 
arising  from  the  dangers  of  the  place  in  which 
he  was  to  work  or  of  the  dangers  incident  to 
his  service. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  544.] 

3.  Master  and  Sebvant  «=26ii(5)— Injuries 
TO  Servant— Negligence— Evidence. 

The  fact  that  while  a  servant  was  at  work 
on  a  scaffold  it  fell  and  precipitated  him  to  the 
ground  was  sufficient  evidence  that  the  scaffold 
was  defectively  constructed;  the  doctrine  of  res 
ipsa  loquitur  applying. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  8S1,  898,  955.] 

4.  Master  and  Servant  <g=278(9)— Injubiks 
TO  Servant— Negligence— Evidence. 

From  the  testimony  of  a  servant.  Injured 
while  working  on  a  scaffold,  that  he  felt  the 
supports  giving  way  at  the  time  of  falling,  there 
is  a  reasonable  inference  that  the  supports  were 
insufficient,  either  because  too  weak  or  insuffi- 
ciently nailed. 

6.  Master  and  Servant  ^=3291(1)— Injtiries 
TO  Servant  —  Insiboction  —  Unintklu- 
oibilitt  and  Confusing  Character. 
In  a  servant's   action   for  injuries,  an  in- 
struction that,  if  the  jury  believed  that  either 
one  of  alleged  acts  of  negligence  were  proven, 
they  should  return  verdict  for  plaintiff.  If  they 
found  such  negligence  was  the  proximate  cause 
of  the  accident,  and  that  plaintiff's  negligence 
did  not  contribute,  was  not  misleading  as  un- 
intelligible and  confusing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  1133.] 

6w  Master  and  Servant  €=»185(5)— Injurmb 
TO  SB3VANT  —  Negligence  of  Corporate 
Employee. 
Tho  negligence  of  a  corporation's  servants 
in  constructing  an  insufficient  scaffold  for  an- 
other employ^  of  the  company  was  in  law  the 
corporation's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  390.] 
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7.  Tbiai.  «s»251(9  —  Insibuotion  —  Apfu- 

CABIUTY  10  PLEASIRO. 

In  a  servant's  action  for  injaries,  an  in- 
atmction  that  the  negligent  acts  of  defendant 
'Corporation's  servants  were  the  negligent  acts 
of  the  corporation  itself,  limiting  its  applica- 
tion to  the  acts  of  negligence  "in  the  manner 
complained  of,"  L  e.,  in  the  maimer  set  forth 
in  the  complaint,  was  not  erroneous  as  author- 
izing the  jury  to  find  for  plaintiff  if  they  be- 
lieved that  any  employ^  of  defendant  had  been 
negligent  in  some  particular  unconnected  with 
the  injury  or  with  the  allegations  of  the  com- 
plaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  508.] 

8.  Afpeal  and  Ebbos  @s»1004(4)— Bxtiew— 
£:XCESSIVE  Veboict. 

In  a  servant's  action  for  injuries,  the  Su- 
preme Court  will  not  interfere  with  verdict  for 
plaintiff  on  the  ground  that  damages  are  ex- 
cessive even  if  it  supposes  that  the  lower  court 
might  have  reduced  the  verdict  in  furtherance 
«f  justice,  where  the  evidence  shows  serious  in- 
jury and  severe  and  prolonged  suffering  and 
pain,  since  the  court  interferes  only  when  the 
damages  are  so  exorbitant  as  to  suggest,  at 
first  blnah,  passion,  prejudice,  or  corruption  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  S946.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  A.  J.  Nolen  against  the  F.  O. 
Ehigstrum  Company.  From  judgment  for 
plalntifl  and  an  order  denying  Its  motion  for 
new  trial,  defendant  appeals.  Judgment  and 
order  a£Srmed. 

Ben  Goodrich,  of  Los  Angeles,  for  appel- 
lant. Crouch  &  Crouch,  of  Los  Angeles,  for 
respondent 

SHAW,  J.  The  defendant  appeals  from 
the  judgment  and  from  an  order  denying  its 
motion  for  new  trial. 

The  plaintiff  recovered  judgment  for  dam- 
ages alleged  to  have  l>een  caused  by  the  de- 
fendant's negligence.  The  complaint  alleges 
that  the  plaintUI  was  employed  by  defendant 
to  work  as  a  carpenter  In  a  building  which 
the  defendant  was  erecting,  and  was  put  to 
work  upon  a  scaffold  constructed  In  the  build- 
ing aa  a  place  -upon,  which  the  workmen  were 
to  stand  when  at  work  on  the  buUdlag;  that 
while  plaintiff  was  so  engaged  the  scaffold 
gave  way,  In  consequence  whereof  he  fell  and 
received  the  Injuries  complained  ot  It  is 
alleged  that  the  def«idant  carelessly  allowed 
the  boards  of  the  scaffold  to  become  misplac- 
ed so  that  they  would  not  support  the  plain- 
tiff's weight;  that  because  of  defendant's 
neglect  the  braces  supporting  the  scaffold 
were  sot  sufiiclently  nailed  and  were  not  of 
sufficient  strength.  In  consequence  whereof 
they  would  not  sustain  the  weight  of  the 
men  put  to  work  thereon ;  that  the  defendant 
had  negligently  failed  to  provide  sufficient 
light  to  .enable  the  plaintiff  to  see  whether 
or  not  the  boards  of  the  scaffold  were  prop- 


erly laid  or  supported;  and  that  all  of  said 
acte  of  negligence  caused  plaintiff's  injury. 

[1]  The  defendant  claims  that  there  was 
no  evidence  of  its  negligence  in  the  partic- 
ulars charged  In  the  complaint  This  claim 
Is  without  foundation.  It  was  the  duty  of 
the  defendant  to  make  the  scaffold  strong 
enough  to  sustain  the  weight  of  the  work- 
men who  were  required  to  go  upon  it  Eea- 
sonable  care  reqxilred  this. 

[2-4]  Under  the  law  in  force  when  the  ac- 
cident happened  the  plaintiff  did  not  assume 
the  risk  arising  from  the  dangers  of  the 
place  in  which  he  was  at  work.  Stats.  1911, 
p.  796.  Scaffolds  built  for  such  purposes  do 
not  usually  break  or  fall  with  the  weight  of 
the  workmen,  if  properly  constructed.  The 
fact  that  while  the  plaintiff  was  at  work 
upon  the  scaffold  it  fell  and  precipitated  him 
to  the  ground  was  of  Itself  sufficient  eviden<^ 
that  the  scaffold  was  defectively  constructed. 
The  plaintiff  testified  that  he  felt  the  sup- 
ports giving  way  at-  the  time  of  falling. 
From  this  there  would  be  a  reasonable  in- , 
ference  that  the  supports  were  insufficient, 
either  because  they  were  too  weak  to  sustain 
the  weight  or  because  they  were  not  suffi- 
ciently nailed.  The  doctrine  of  res  Ipsa  lo- 
quitur applies.  Penson  t.  Island,  etc.,  Co., 
73  Wash.  338,  132  Pac  89,  L.  E.  A.  1915F, 
15;  O'Connor  v.  Mennle,  169  CaL  217,  146 
Pac.  674. 

There  Is  no  merit  is  the  objections  made 
to  the  rulings  in  giving  or  refusing  Instruc- 
tions. Instruction  No.  7,  asked  by  defend- 
ant and  refused,  was  erroneous  because  it 
declared  that  the  plaintiff  assumed  the  or- 
dinary risk  incident  to  the  service  In  which 
he  was  engaged.  As  we  have  said,  the  doc- 
trine that  the  workman  assumes  the  risk  of 
the  dangers  incident  to  bis  service  and  place 
of  work  was  not  at  that  time  in  force. 

[E]  It  is  claimed  that  Instruction  No.  12 
given  by  the  court  was  unintelligible  and 
confusing.  In  effect  it  stated  that  if  the 
jury  believed  that  either  one  of  the  alleged 
acts  of  negligence  were  proven,  they  should 
return  a  terdict  for  the  plaintiff,  if  they 
foiuid  that  such  negligence  was  the  proxi- 
mate cause  of  the  accident  and  that  plain- 
tlfTs  negligence  did  not  contribute  thereto. 
We  see  nothing  in  this  which  would  tend  to 
mislead  or  confuse  the  jiuy. 

[6,  7]  Instruction  No.  13  stated  tiiat  the 
negligence  of  any  employe  of  a  corporation 
while  acting  In  the  ordinary  scope  of  his  du- 
ties is  deemed  in  law  to  be  the  negligence  of 
the  Corporation  Itself,  and  that,  if  the  Jury 
should  find  that  the  plaintiff  was  Injured  by 
any  negligent  act  or  omission  of  any  employ^ 
in  the  manner  complained  of,  while  sudi  em- 
ploy6  was  engaged  in  the  scope  of  bis  duties, 
the  plaintiff  would  be  entitled  to  a  verdict 
unless  his  own  negligence  contributed  to  the 
Injury.  It  Is  not  true  that  there  was  noth- 
ing in  the  evidence  to  warrant  this  Instruc- 
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tion.    nine  was  a  <dalm  that  the  plalntUt 

hlmseU  had  constructed  the  scaffold  In  ques- 
tion. His  own  testimony  was  that  he  had 
not  done  so  and  had  no  knowledge  on  the 
subject  It  was  the  duty  of  the  defendant 
to  provide  the  scaffold  In  question.  Being  a 
corporation,  It  could  act  only  by  agents  and 
servants.  The  Instruction  properly  directed 
the  Jury  that  the  negligence  of  such  serv- 
ants In  constructing  an  insufficient  scaffold 
was  in  law  the  negligence  of  the  defendant. 
The  critldsin  that  the  instruction  authorized 
the  Jury  to  find  for  the  plaintiff  If  they  be- 
lieved that  any  employe  had  been  negligent 
in  some  particular  unconnected  with  the  in- 
jury or  with  the  allegations  of  negligence  in 
the  complaint  is  unwarranted.  The  instruc- 
tion Itself  limited  its  application  to  the  acts 
of  negligence  "in  the  manner  complained 
of';  that  Is,  in  the  manner  set  forth  in  the 
complaint. 

[6]  The  question  of  excessive  damages  is 
one  which  is  first  addressed  to  the  trial 
.  court.  The  evidence  shows  a  serlons  Injury, 
and  very  severe  and  prolonged  suffering  and 
pain  ensuing  therefrom.  Under  these  cir- 
cumstances it  is  not  for  tlUs  court  to  Inter- 
fere with  the  verdict,  even  If  we  supposed 
that  the  lower  court  might  perhaps  have 
reduced  it  In  furtherance  of  justice.  This 
court  interferes  only  when  the  damages  Ari 
so  exorbitant  "as  to  suggest,  at  the  first 
blush,  passion  or  prejudice  or  corruption  on 
the  part  of  the  Jury."  Hale  ▼.  San  Bernar- 
dino, etc.,  Co.,  166  Oal.  715,  106  Pac.  83. 
The  judgment  and  order  are  affirmed. 

We  concur:  VICTOB  B.  SHAW,  Judge  pro 
tern.;    SLOSS,  J. 


(175  Cal.  433) 

GATLOKD  V.  CITT  OP  PASADENA  et  al. 
(li.  A.  S618.) 

(Supreme  Court  of  Califmmia.    June  11,  1017.) 

1.  Eleotbicitt  «=s>1  —  Inspection  —  Dxue- 

OATION  or  POWEBB. 

In  determining  whether  the  city  council's 
delegation  of  duties  and  powers  as  to  electrical 
equipment  was  warranted,  the  controlling  con- 
secration is,  not  that  the  power  may  be  unrea- 
sonably or  oppressively  exercised,  since  every 
proeumption  is  that  it  will  be  uoneRtly  and 
reasonably  exercised. 

2.  Elbctbicity  e=>l  —  iNSPEonoR  —  Dele- 

OATION   OF  POWEBS   BT  CiTT. 

Pasadena  ordinance,  requiring  repairs  to 
electrical  equipment  in  private  houses  on  writ- 
ten notice  of  the  city  electrician,  if  ho  deter- 
mines that  the  equipment  is  dangerous  to  life 
or  property  without  specifying  the  tests  by 
which  he  shall  determine  such  question,  is  not 
void  as  unwarrantodly  conferring  upon  the  city 
electrician  judicial  or  legislative  powers,  nor 
because  its  terms  are  indefinite,  arbitrary,  or 
oppressive. 

&.  Injunction  $s>7— Belief  Awabded. 

Although  in  equity  the  court  in  making  Its 
decree  adapts  its  relief  to  the  state  of  facts  ex- 
isting at  the  close  of  the  litigation,  where  an 
wdinance  the  enforcement  of  which  it  is  sought 


to  enjc4a  is  amended  so  as  to  confer  a  right 
of  appeal  from  the  city  electrician  to  the  coun- 
cil, the  plaintiff's  mere  failure  to  appeal  does 
not  foreclose  his  right  to  resort  to  the  courts 
to  restrain  enforcement  of  the  ordinance  on  the 
groand  that  it  is  void. 

[Ed.  Note. — For  other  eases,  see  Injunction, 
Cent  Dig.  H  6,  84.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Chas.  Wellborn,  Judge. 

Bill  by  Robert  H.  Gaylord  against  the  City 
of  Pasadena  and  others.  From  an  order  en- 
joining certain  acts  of  defendants,  they  ap- 
peal on  the  Judgment  rolL    Affirmed. 

John  Mnnger  and  J.  H.  Howard,  botb  of 
Pasadena,  for  appellants.  Porter  &  Sutton, 
of  Los  Angeles,  for  respondent  Percy  V. 
Long  and  Maurice  T.  Doollng,  Jr.,  both  of 
San  Francisco,  amid  curiae. 

HENSHAW,  J.  l^e  dty  of  Pasadena  adopt- 
ed an  ordinance  by  virtue  of  the  unques- 
tioned power  so  to  do  conferred  by  its  char- 
ter. It  dealt  with  electricity,  electric  wires, 
and  electiHlcal  appliances  to  be  installed  in 
buildings  within  the  city.  In  recognition  of 
the  fact  that  many  buildings  were  already 
equipped  with  such  wires  and  appliances.  It 
provided  that  whenever  the  city  electrician 
should  find  any  electrical  wiring,  connections, 
fixtures,  appliances,  apparatus,  machinery, 
equipment  or  work  installed  which  was  dan- 
gerous to  life  or  property,  he  should  In  writ- 
ing notify  the  owner  to  cease  using  electrical 
current  in  or  through  such  electrical  wiring, 
and  to  have  the  indicated  defects  repaired 
within  a  reasonable  time,  not  exceeding  ten 
days.  This  notice  to  the  owner  was  required 
to  be  In  writing,  and  to  specify  the  particu- 
lars in  which  the  electrical  Installation  was 
defective,  and  further  to  specify  the  neces- 
sary steps  to  be  taken  to  remedy  the  defects. 
An  appeal  was  provided  from  this  determi- 
nation of  the  dty  electridan  to  the  dty  coun- 
dl,  and  if  no  appeal  was  taken,  or  if  the  dty 
ooundl  upheld  the  determination  of  Us  dty 
electridan,  then  within  five  days  after  the  ex- 
piration of  the  time  for  appeal,  or  within  five 
days  after  the  conndl's  ruling  refusing  to 
sustain  the  appeal,  if  the  repairs  were  not 
made  by  the  owner,  the  dty  electridan  was 
to  serve  written  notice  upon  the  firm  or  cor- 
iwration  furnislilng  such  electrical  current  to 
cease  supplying  it  until  such  defects  had  been 
corrected.  The  provision  touching  the  right 
to  appeal  from  the  ruling  of  the  dty  electri- 
cian to  the  dty  council  was  ^dded  to  the 
original  ordinance  by  amendment,  and  it  was 
before  the  trial  court  at  the  time  of  Its  hear- 
ing of  this  controversy. 

This  action  was  brought  by  a  dlsafferted 
property  owner  upon  whom  such  a  notice 
had  been  served.  He  averred  that  the  elec- 
tric wiring  in  his  house  was  In  a  good,  safe, 
and  proper  condition,  and  that  the  ordinance 
was  void,  and  he  prayed  an  injunction  re- 
straining the  dty  authorities,  who  are  the  de- 
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fendants  herein,  from  enforcing  the  ordi- 
nance against  him.  The  conrt  found  the  elec- 
trical apparatus  in  plaintiff's  residence  to  be 
In  a  safe  and  proper  condition,  and  not  dan- 
gerous to  life  or  property.  It  found  the  or- 
dinance under  considerati<m  to  be  Toid  "^ 
so  far  as  it  purports  to  confer  arbitrary  pow- 
er upon  the  dty  electrician  to  determine  In 
the  first  instance  whether  or  not  any  elec- 
tric 'Wiring,  connections,  fixtures,  etc.,  are 
dangerous  to  life  and  property."  As  matter 
of  law  it  concluded  that  the  sections  of  the 
ordinance  conferring  this  power  were  void, 
and  granted  plaintiff  a  permanent  Injunction 
as  prayed  for. 

We  do  not  understand  that  respondent  con- 
tends, or  that  the  conrt  held,  that  if  the  mu- 
nidiial  council  of  the  city  of  Pasadena  had 
gone  in  a  body  and  had  Inspected  the  prem- 
ises, and  from  this  Inspection  had  determined 
that  the  indicated  defects  existed,  or  even  If 
Bitting  In  a  quasi  Judicial  capacity  they  had 
taken  the  evidence  of  their  city  electrician, 
and  upon  that  had  found  tliat  these  defects 
existed,  and  had  thereupon  directly  served 
upon  the  property  owner  the  notice  which 
the  city  electrician  served  upon  him,  any 
violence  would  have  been  done  to  the  law  or  to 
respondent's  constitutional  rights.  The  un- 
warranted, arbitrary,  and  Illegal  exercise  of 
power,  then,  is  found  to  lie  in  the  fact  that 
the  dty  electrician  was  permitted,  as  the  au- 
thorized agent  of  the  city  coundl,  to  pass  his 
Judgment  and  make  his  determination  upon 
the  question,  and  further  because  in  passing 
his  Judgment  and  In  making  his  determina- 
tion he  was  Inadequately  controlled  by  spec- 
ifications limiting  his  power,  those  spedfl- 
cations  not  particularizing  what  he  must  find 
before  he  conld  declare  that  the  electrical  ap- 
pliances were  dangerous  to  life  or  property, 
hut  leaving  to  the  exercise  of  his  discretion 
the  determination  whether  or  not  in  a  given 
Instance  they  were  so  dangerous  to  life  or 
property. 

This  fairly  presents  the  controversy.  In 
support  of  the  court's  Judgment  reliance  is 
placed  upon  In  re  Dart,  172  Cal.  47,  156  Pac. 
63,  U  R.  A.  1»16D,  906.  But  the  broad  dis- 
tinction between  the  two  cases  will  become  at 
once  apparent  when  It  is  pointed  out  that 
the  Dart  Case  dealt  with  the  control  of  char- 
itable institutions  and.  charities,  and  the  de- 
cision of  this  court  went,  not  alone  to  the 
unreasonable  and  arbitrary  grant  of  power 
conferred  by  ordinance  upon  a  charity  com- 
mission, but  to  the  fundamental  proposition 
that  the  dty  coundl  of  lios  Angeles  had  em- 
powered this  board  to  do  acts  which  the  dty 
coundl  itself,  though  as  the  source  of  power, 
could  not  legally  do,  while  here  we  have  man- 
ifestly the  case  of  acts  wlilch  the  dty  coun- 
cil of  Pasadena  could  legally  do,  and  the  only 
objection  to  the  ordinance  is  that  the  council 
lias  conferred  a  certain  power  of  direction 
and  control  upon  one  of  its  agents,  wMch 


power  of  direction  and  control  it  Is  declared 
is  arbitrary  and  unreasonable. 

Even  a  casual  observer  of  governmental 
growth  and  development  must  have  observed 
the  ever-increasing  multlpUdty  and  complexi- 
ty of  administrative  affairs — ^national,  state, 
andmunidpal — and  even  the  occasional  read- 
er of  the  law  must  have  percdved  that  from 
necessity,  if  for  no  better  grounded  reason.  It 
has  become  Increasingly  Imperative  that 
many  quasi  legislative  and  quasi  Judidal 
functions,  which  In  smaller  communities  and 
under  more  primitive  conditions  were  per- 
formed by  the  legislative  or  Judidal  branches 
of  the  government,  are  intrusted  to  depart- 
ments, boards,  commissions,  and  agents.  No 
sound  objection  can  longer  be  successfully 
advanced  to  this  growing  method  of  trans- 
acting public  business.  IHiese  things  must 
be  done  in  this  way  or  they  cannot  be  done 
at  all,  and  their  doing,  in  a  very  real  sense, 
makes  for  the  safety  of  the  republic  and  Is 
thus  sanctioned  by  the  highest  law.  For,  as 
the  Supreme  Court  of  the  United  States  de- 
clares: 

"Indeed,  it  is  not  too  mnch  to  say  that  a  de- 
nial to  Congress  of  the  risht,  under  the  Consti- 
tution, to  delegate  the  power  to  determine  some 
fact  or  the  state  of  things  upon  which  the  en- 
forcement of  its  enactment  depends  would  be 
'to  stop  the  wheels  of  government'  and  bring 
about  confusion,  if  not  paralvsis,  in  the  con- 
duct of  the  public  business.'  Union  Bridge 
Co.  V.  U.  S.,  204  U.  S.  364,  27  Sup.  Ct.  367,  51 
Ij.  Ed.  523. 

[1]  Since,  as  has  been  said,  the  dty  council 
of  Pasadena  would  have  In  any  proper  case 
the  unquestioned  right  under  the  exercise  of 
its  police  powers  to  compel  a  householder  to 
make  good  the  electric  appliances  upon  Ills 
premises,  the  present  problem  narrows  It- 
self down  to  a  determination  whether  or 
not  in  the  method  which  they  adopted  they 
conferred  upon  a  suliordinate  officer  or  agent 
unreasonable  powers,  and  herein  the  contnd- 
ling  consideration  is  not  that  the  power  con- 
ferred may  be  unreasonably  or  oppressively 
exerdsed,  for  every  presumption  Is  that  it 
will  be  honestly  and  reasonably  exerdsed. 
"Laws  are  not  made  upon  the  theory  of  the 
total  depravity  of  those  who  are  eleded  to 
administer  them ;  and  the  presumption  is 
that  munidpal  officers  will  not  use  these 
small  powers  villainously  amd  for  purposes  of 
oppression  and  mischief."  In  re  Flaherty, 
105  Cal.  662,  38  Pac.  981,  27  L.  R.  A.  62»-, 
Ebc  parte  McManus,  151  Cnl.  331,  90  Pac. 
702;  Rode  v.  Siebe,  119  Cal.  520,  51  Pac. 
869,  39  li.  R.  A.  342.  Therefore,  eliminating 
the  possibility  of  an  unjust  and  oppressive 
use  of  the  power  against  which  the  courts 
will  interfere  (New  York  v.  Van  de  Carr,  199 
U.  S.  552,  26  Sup.  Ct.  144,  50  L.  Ed.  305; 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct 
1064,  30  L.  Ed.  220),  the  question  is.  Can  it 
be  justly  said  that  this  delegated  power  la 
either  in  its  terms  illegally  oppressive  or  in 
Its  terms  lacks  definiteness,  thus  allowing 
too  great  a  play  to  the  discretion  of  the  dty 
electridan?     That  an  official  charged  with 
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fsuch  a  duty  as  this  may,  and  indeed  must, 
exercise  discretion  precisely  as  he  may  or 
must  exercise  Judgment  Is,  of  course,  true, 
but  tills  fact  In  no  way  militates  against  the 
validity  of  the  law,  for,  as  said  in  tiie  Van 
de  Carr  Case,  supra: 

"The  authority  sustained  is  the  ^ant  of  pow- 
er to  issue  or  withhold  permits  in  the  honest 
exerdae  of  a  reasonable  discretion." 

A  brief  review  of  a  few  of  the  many  cases 
will  illustrate  the  nature  and  extent  of  powers 
exercised  by  inferior  tribunals  and  officers 
whose  grants  of  power  have  been  upheld. 
The  most  familiar  to  wliidi  no  citation  of 
authority  is  necessary  are  the  extraordinary 
grants  of  power,  without  express  constitution- 
al authority,  by  Congress  and  state  Legisla- 
tures to  interstate  commerce  and  to  railroad 
commissions.  While  recognizing  that  the 
Congress  of  the  United  States  Is  the  sole  law- 
making power  for  all  of  its  territory,  the 
Supreme  Court  of  the  United  States  has  held 
that  the  creation  by  Congress  of  a  commis- 
sion and  the  vesting  In  that  commission  of 
power  to  maintain  a  government  In  the  Phil- 
ippine Islands  and  to  make  necessary  laws 
for  that  purpose  was  not  an  unconstitutional 
surrender  by  Congress  of  its  legislative 
powers  or  an  unconstitutional  transference  of 
those  powers  to  an  inferior  board.  Dorr  v. 
U.  S.,  195  U.  S.  138,  24  Sup.  Ct  808,  49  L. 
Ed.  128,  1  Ann.  Cas.  697;  U.  S.  v.  Heinszen 
&  Co.,  206  U.  S.  370,  27  Sup.  Ct.  742,  61  Ia  Ed. 
1098,  11  Ann.  Cas.  6SS.  A  law  of  the  state  of 
Michigan  which  created  a  registration  board 
of  physicians  empowered  the  board  to  say 
what  physicians  were  duly  and  legally  regis- 
tered, and  to  forbid  the  practice  of  the 
profession  to  those  not  duly  registered,  was 
not,  as  held  by  the  Supreme  Court  of  the 
United  States,  an  Illegal  nor  unreasonable 
delegation  of  power;  the  court  further  say- 
ing that  due  process  of  law  Is  not  necessarily 
Judicial  process,  and  that  the  right  of  ap- 
peal is  not  essential  to  due  process  of  law. 
Reetz  V.  Michigan,  188  U.  S.  505,  23  Sup.  Ct 
390,  47  L.  Ed.  563.  An  act  of  Congress  in- 
vesting the  Secretary  of  War  and  his  sub- 
ordinates with  power  to  determine  and  de- 
clare whether  a  bridge  over  navigable  waters 
Is  an  unreasonable  obstruction  to  navigation 
and  to  order  its  alteration  or  removal  is  a 
reasonable  delegation  of  power,  since  Con- 
gress may  clothe  an  executive  officer  with 
power  to  ascertain  whether  certain  specUlc 
facts  exist,  and  thereupon  to  act  in  a  pre- 
scribed manner  without  in  so  doing  granting 
In  an  unconstitutional  sense  legislative  or 
Judicial  powers  to  such  an  officer.  Mouonga- 
hela  Bridge  Co.  v.  U.  S.,  216  U.  S.  177,  30 
Sup.  Ct  356,  54  I*  Ed.  435.  In  the  same  way 
Congress,  prescribing  the  qualifications  nec- 
essary for  aliens  to  possess  to  entitle  them 
to  admission,  may  lawfully  delegate  to  execu- 
tive officers  the  determination  whether  or  not 
those  qualifications  exist.  Turner  v.  Wll- 
Uams,  194  U.  S.  279,  24  Sup.  Ct  719,  48  I* 
Sd.  979.    And  while  inferior  boards  of  tribu- 


nals cannot  be  invested  with  power  to  compel 
obedience  to  their  orders  or  regulations  by  fine 
or  imprisonment  (Interstate  Comm.  Comm. 
V.  Brimaon,  154  U.  S.  447,  14  Sup.  Ct  1125, 
38  U  Ed.  1047)  nevertheless  it  is  within  the 
power  of  Congress  to  authorize  them  to  make 
such  reasonable  regulations  and  orders  and  It- 
self to  declare  that  a  violation  of  tbem  shall 
be  punishable  as  a  misdemeanor.  D.  S.  t. 
Grlmaud,  220  U.  S.  506,  31  Sup.  Ct  480,  55 
L.  Ed.  563 ;  Ught  v.  U.  S.,  220  U.  S.  523,  31 
Sup.  Ct  485,  55  U  Bd.  570.  The  requirements 
of  the  state  liCgislature  that  no  milk  shall  be 
received  for  sale  or  delivery  to  the  city  of 
New  York  without  a  permit  in  writing  from 
the  board  of  trade  and  subject  to  the  condi- 
tions of  such  permit  Is  a  reasonable  d^ega- 
tlon  of  authority  (New  York  v.  Van  de  Carr, 
supra) ;  and  like  delegated  powers  of  censor- 
ship in  permitting  or  prohibiting  the  display 
of  moving  picture  films  are  held  valid  (Mu- 
tual Film  Corp.  y.  Indiana  Comm.,  236  U. 
S.  230,  35  Sup.  Ct  387,  59  U  Ed.  552,  Ann. 
Cas.  1916C,  296;  Id.,  236  U.  S.  247,  36  Sup. 
Ct  393,  59  L.  Ed.  561;  Mutual  Film  Corp. 
T.  Hodges,  236  U.  8.  248,  35  Sup.  Ct.  393,  59 
L.  Ed.  561). 

[2]  It  would  unduly  and  unnecessarily  pro- 
long this  consideration  to  dte  the  like  ad- 
judications which  have  been  handed  down  by 
the  state  courts,  and  we  may  come  immediate- 
ly to  a  brief  consideration  of  the  (Hdlnanoe 
beforo  us.  It  does  not  define  what  conditions 
the  dty  electrician  must  find  to  exist  before 
he  determines  that  the  electrical  apparatus 
is  unsafe  or  dangerous.  From  the  very  na- 
ture and  character  of  such  apparatus  it  would 
be  impossible  for  any  ordinance  so  to  do 
without  working  in  many  Instances  the  very 
oppression  which  its  language,  necessarily 
general,  is  designed  to  prevent  As  we  have 
said,  it  is  presumed  that  the  city  electrician 
win  act  fairly.  It  is  also  presumed  that  he 
is  competent  An  unnecesstiry  liberality  Is. 
shown  in  this  ordinance  in  conferring,  as  It 
does,  a  right  of  appeal  to  the  council,  for 
the  ordinance,  if  good  at  all,  would  unques- 
tionably be  good  without  such  right  of  appeal, 
and  the  householder,  conceiving  himself  to 
be  injured,  would  be  left  to  his  action  in 
court  This  ordinance  is  peculiarly  like  the 
North  Carolina  statute  construed  by  the  Su- 
preme Court  of  the  'United  States  In  Red  C 
OU,  etc.,  Co.  V.  Board  of  Ag.  of  N.  C,  222  U. 
S.  380,  32  Sup.  Ct  152,  56  L.  Ed.  240.  The 
statute  required  only  that  illuminating  oils 
"be  safe,  pure,  and  afford  a  satisfactory 
light,"  and  gave  to  the  state  board  of  agricul- 
ture the  power  to  establish  rules  and  regula- 
tions and  to  determine  what  oils  measured  up 
to  standard.  The  Supreme  Ckwrt  of  the 
United  States  declared  that  this  was  not  an 
illegal  grant  of  legislative  or  Judicial  power 
and  the  requirements  of  the  statute  that  il- 
luminating oils  should  be  "safe,  pure  and  af- 
ford a  satisfactory  light  established  a  'suffi- 
cient primary  standard.'"  The  matter  Is 
concisely  and  clearly  stated  In  2  Dillon  (Mun. 
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Corp.,  5tb  Ed.)  {  598,  where,  dlscnsslng  tbe 
qaesdon,  he  says: 

■"The  fact  that  the  dispensine  power  was  ap- 
porcntly  valid  without  restraint  or  qualifica- 
tion has  been  regarded  as  arising  merely  from 
the  difficulty  of  defining  in  advance  upon  what 
conditions  the  permit  shall  be  given  or  the 
dispensing  power  exercised." 

It  Is  concluded,  therefore,  that  the  ordi- 
nance here  under  consideration  is  not  void  as 
unwarranfedly  conferring  upon  tlie  city  elec- 
trician Judicial  or  legislative  powers,  nor  yet 
void  because  its  terms  are  either  indefinite, 
arbitrary,  or  oppressive.  Ex  parte  Fiske, 
72  Cal.  125,  13  Pac.  310. 

[3]  The  court,  as  has  been  said,  not  only 
decreed  the  ordinance  to  be  void  in  the  par- 
ticulars discussed,  but  found  also  that  plain- 
tifTs  premises  were  not  in  an  unsafe  or  dan- 
gerous condition.  As  has  also  been  said, 
plaintiff  was  within  liis  rights  In  resorting  to 
the  court  for  a  determination  of  this  question, 
and  the  finding  of  the  court  amounts  to  a  dec- 
laration that  in  this  particular  instance  the 
power  of  the  city  electrician  was  unjustly  and 
oppressively  used.  This  finding  Is  sufiicient 
to  support  the  Judgment,  but  only  in  so  far 
as  it  relieves  the  plaintiff  from  the  necessity 
of  complying  with  the  directions  of  the  city 
electrician  touching  necessary  changes  and 
repairs.  The  argument  of  appellant  that 
equity  acts  upon  conditions  as  it  finds  them 
at  the  time  of  entering  its  decree,  and  that  be- 
tiim  this  decree  was  entered  an  appeal  to  the 
dty  council  was  open  to  the  plaintiff,  and  that 
for  his  failure  to  avail  himself  of  this  ap- 
peal be  lias  lost  hia  right  to  resort  to  the 
oonrts  for  relief,  while  well  founded  in  prin- 
ciple, does  not  meet  the  situation  here  pre- 
soited,  where  it  was  apparently  not  shown 
and  certainly  not  found  that  the  respondent 
wis  advised  of  this  amended  ordinance  at 
such  a  time  and  under  such  circumstances  as 
called  upon  him  to  avail  himself  of  the  per- 
missive appeal  to  the  council  which  it  gave. 

As  the  finding  that  plaintiff's  electrical 
wl^g  and  apparatus  are  not  dangerous  to 
Ufe  and  property  and  are  in  a  reasonably 
safe  and  proper  condition  is  sufficient  to  sup- 
port the  Judgment  given,  upon  this  ground, 
and  upon  tliis  ground  alone,  it  is  affirmed. 

We  concur:  ANGEM/XPTI,  O.  J.;  SLOSS, 
J.;  SHAW,  J.;   MBIiVIN,  J.;   IXJRIGAN,  J. 


(176  Cal.  Ml) 

OIVIO  CENTER  ASSTJ  OF  LOS  ANGELES 

et  tL  V.  RAILROAD  COMMISSION  OF 

CALIFORNIA.    (L.  A.  5028.) 

(Supreme  Court  of  California.    June  11,  1917. 
Rehearing  Denied  July  9,  1917.) 

ILAn.B0Afi8    «=>99(4) — Gbadk    Cbosbiitos— Es- 

TABUSHUENT— POWBB  OF  RaILBOAS  CoHUIB- 
8I0N. 

Const,  art.  11,  i  6,  provided  that  all  charters 
adopted  under  the  Constitution,  except  in  mnnic- 
ipal  affairs,  should  be  subject  to  general  laws, 
•nd,  as  amended  in  1914,  dties  theretofore  or- 


ganized were  authorized  to  amend  their  char- 
ters so  as  to  enforce  nil  laws  as  to  municipal 
affairs.  By  a  charter  amendment  in  1916,  the 
city  of  Los  Angeles  obtained  freedom  from  in- 
terference by  general  law.  Const.  1879,  art.  12, 
i  17,  declared  all  railroads  to  be  common  carriers 
subject  to  legislative  control.  Section  22,  as 
amended,  provided  that  the  authority  of  the  Leg- 
islature to  confer  additional  powers  upon  the 
Railroad  Commission  should  be  plenary  and  un- 
limited by  any  provision  of  the  Constitution. 
Section  23,  as  amended,  gave  the  Railroad  Com- 
mission power  to  fix  rates  in  municipalities, 
but  did  not  impair  the  powers  of  the  municipali- 
ties until  such  powers  had  been  relinquished  by 
popular  vote.  Public  Utilities  Act  1915  (St. 
1915,  p.  115)  provides  that  the  railroad  commis- 
sion shall  have  exclusive  power  to  detei-mine  the 
manner  of  maintenance  of  grade  crossings,  and 
to  alter  or  abolish  them.  Held,  that  the  estab- 
lishment of  viaducts  and  the  abolition  of  grade 
crossings  of  railroads  running  into  the  city  of 
Los  Angeles,  being  matters  of  public  concern  and 
not  municipal  affairs  merely,  and  the  power  of 
the  city  in  such  respect  being  subject  to  control 
by  general  law,  it  was  within  the  autbbrity  of 
the  Railroad  Commission  to  order  the  city  to 
abolish  such  crossings. 

[Ed.  Note.— B\)r  other  cases,  see  Railroads. 
Cent  Dig.  S§  297,  300-303.] 

In  Bank.  Application  by  the  Civic  Center 
Association  of  Los  Angeles '  and  others 
against  the  Railroad  Commission  of  the 
State  of  California  for  mandamus.  Writ 
granted. 

Marshall  Stimson  and  T.  R  Gibbon,  both 
of  Los  Angeles  (Corbet  &  Selby,  of  San 
B^ndsco,  of  counsel),  for  plaintiffs.  Doug- 
las Brookman  and  Max  Thelen,  both  of 
San  Francisco,  for  defendant  Albert  Lee 
Stephens,  City  Atty.,  and  Chas.  S.  Bumell, 
Asst.  caty  Atty.,  both  of  Los  Angeles,  amid 
curiae. 

SHAW,  J.  This  is  an  application  for  a 
writ  of  mandate  against  the  Railroad  Com- 
mission to  compel  it  to  bear  and  determine 
the  complaints  of  the  plaintiffs,  asking  that 
the  several  railroads  entering  the  city  of 
Los  Angeles  be  required  to  abolish  grade 
crossings  and  establish  and  use  a  common 
union  depot  within  said  city. 

Sections  60,  61,  and  62  of  the  Public  Util- 
ities Act  of  1915  provide  that  any  corpora- 
tion or  person,  municipal  corporation,  body 
politic,  or  any  civic,  commerdal,  or  mercan- 
tile association  may  complain  In  writing  to 
the  Railroad  Commission,  "setting  forth  any 
act  or  thing  done  or  jomitted  to  be  done  by 
any  pubUc  utility,"  that  thereupon  said  Com- 
mission shall  fix  the  time  for  the  hearing  of 
such  complaint  and  give  notice  thereof  to 
the  pubUc  utility  complained  of,  and  that 
upon  such  hearing  the  Commission  shall  ren- 
der its  decision  and  order  concerning  the 
matter  ccnnplalned  ot  Stats.  1915,  p.  167. 
Section  67  of  said  act  provides  that  the  writ 
of  mandamus  shall  lie  from  tbe  Supreme 
Court  to  the  Commission  in  all  proper  cases. 

In  July,  1916,  the  three  plaintiffs  herein, 
in  pursuance  of  these  provisions,  eadi  filea 
a  complaint  with  the  Railroad  Commission 
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against  the  Soutlieni  Padflo  Oompany,  the 
Atchison,  Topeka  &  Santa  T6  Railway,  and 
San  Pedro,  Los  Angeles  &  Salt  Lake  Ball- 
road  Company.  Bach  of  these  companies 
owns  and  operates  an  extensive  system  of 
railways,  embracing  several  hundred  miles 
'  of  track  In  the  state  of  California,  each  line 
running  from  other  states  Into  Gallfomla 
and  i-asslng  through  the  dty  of  Los  Angeles. 
Each  company  maintains  In  said  dty,  on  its 
own  track,  passenger  and  freight  depots  for 
its  own  nse.  The  tracks  running  to  each  of 
these  depots  from  outside  the  dty  cross  nu- 
merous streets  of  the  dty  of  Los  Angeles  on 
the  same  level  as  the  streets.  These  are  the 
grade  crossings  referred  to  in  the  respective 
complaints  made  to  the  Commission.  The 
Commission  fixed  the  hearing  for  September 
15,  1916,  and  gave  due  notice  to  the  three 
railroad  companies  complained  of.  On  Oc- 
tober 21,  1016,  the  Commission  dedded  that 
it  had  no  jurisdiction  over  the  streets  of  the 
dty  of  Los  Angeles,  or  over  said  railroads  to 
direct  them  to  cross  the  same  by  subways 
or  vlit Jncts  below  or  above  the  street  grades, 
and  refused  to  proceed  further  in  the  matter. 

It  is  proper  to  say  that  the  members  of 
the  Commission  believed  that  It  had  such 
jurisdiction,  and  that  they  took  this  course 
in  order  to  bring  about  a  speedy  and  author- 
itative determination  of  the  question,  being 
advised  that  the  complainants  would  seek  a 
writ  of  mandate  to  compel  the  Commission 
to  hear  and  determine  the  matters  In  contro- 
versy. Accordingly  this  complaint  was  filed, 
praying  this  court  to  Issue  a  writ  of  mandate 
commanding  said  Commission  to  proceed  to 
hear  and  determine  said  complaints  upon  the 
merits. 

The  dty  of  Los  Angeles  was  not  made  a 
party  to  this  proceeding.  The  dty  attorney 
has  been  allowed  to  appear,  as  amicus  cu- 
riae, on  behalf  of  said  dty,  however,  and  has 
filed  briefs  in  opposition  to  the  writ  prayed 
for,  so  ftir  as  the  crossings  of  the  railroads 
above  or  below  the  streets  are  concerned.  He 
concedes  that  the  Railroad  Commission  has 
jurisdiction  and  power  to  order  the  several 
railroads  above  named  to  establish  and  main- 
tain a.  common  depot,  and  to  cease  the  use  of 
their  respective  depots  as  heretofore  estab- 
lished and  maintained.  He  contends  that 
the  Railroad  Commission  has  no  power  to 
regulate  or  Interfere  with  the  nse  of  public 
streets  within  the  dty  of  Los  Angeles,  that 
the  exduslve  control  .of  such  streets  and 
raUroad  crossings  is  vested  in  said  dty,  and 
that  any  order  the  Railroad  Commission  may 
make,  directing  the  establishment  or  main- 
tenance of  crossings,  on,  above,  or  below 
grade,  of  any  street  in  the  dty  of  Los  An- 
geles would  be  subject  to  the  power  of  the 
dty  to  control  and  regulate  the  use  of  such 
street  and  crossing,  and  to  Improve  or  change 
the  same  to  promote  the  public  convenience 
in  the  use  of  them.  This  presents  the  ques- 
tiOD  Involved  in  the  case. 


The  Public  UtiUHes  Act  of  1915,  in  defln- 
ing  the  powers  of  the  RaUroad  Commission, 
provides  that: 

"Tile  Commission  shall  have  the  exdurive  pow- 
er to  determine  and  prescribe  the  manner,  in- 
cluding the  particular  point  of  crossing,  and  the 
terms  of  Installation,  operation,  maintenance, 
use  and  protection  •  •  •  of  each  crossing  of 
a  public  road  or  highway  by  a  railroad  or  street 
railroad  and  of  a  street  by  a  railroad  or  vice 
versa,  *  •  »  and  to  alter  or  abolish  any  such 
crossing,  and  to  require  where,  in  its  judgment, 
it  would  be  practicable,  a  separation  of  grades 
at  an;  such  crossing  heretofore  or  hereafter  es- 
tablished and  to  prescribe  the  terms  upon  which 
such  separation  shall  be  made  and  the  propor- 
tions in  which  the  expense  of  the  alteration  or 
abolition  of  such  crossings  or  the  separation  of 
such  grades  shall  be  divided  between  the  rail- 
road or  street  railroad  corporations  affected  or 
between  such  corporations  and  the  state,  county, 
munidpality  or  other  public  authority  in  inter- 
est."   Stats.  1915,  p.  137,  $  43(b). 

The  Public  UtiUties  Act  of  1911,  of  wfaidi 
the  act  of  1915  Is  a  revision,  contained  pre- 
cisely the  same  provision.  Spec.  Sees.  1911, 
p.  40,  {  43(b). 

There  can  be  no  doubt  that  the  above-quot- 
ed language  Is  suffident,  in  effect,  if  taken 
alone,  to  give  to  the  Railroad  Commission 
the  powers  over  railroad  crossings  of  streets 
which  the  plaintltCs  herein  seek  to  have  the 
Commission  exerdse.  The  contention  of  tlie 
dty  attorney  is  that  the  provisions  of  the 
dty  charter  give  the. same  powers  to  the  dty, 
and  that  the  charter  is  paramount  and  super- 
ior to  the  Public  Utilities  Act  as  to  the  parts 
of  the  raUroad  lines  lying  within  the  dty. 

The  conflicting  provisions  of  the  Constitu- 
tion, the  statutes  and  the  dty  charter  of  Los 
Angeles  bearing  upon  the  subject,  and  the 
frequency  with  which  they  have  each  been 
amended,  tend  to  complicate  the  problem.  It 
will  be  necessary  to  give  a  brief  history  ot 
these  provisions  and  the  amendments  thereof 
from  the  time  of  the  adoption  of  the  con- 
stitutional amendments  In  October,  1911, 
amending  sedion  22  and  Inserting  section 
23  in  article  12  thereof. 

As  the  mandate  Is  sought  to  compel  the 
Commission  to  exercise  jurisdldlon  In  the 
future,  and  no  rights  have  accrued  by  rea- 
son of  a  previous  exerdse  thereof  over  the 
subject-matter,  our  inquiry  should  extend  to 
the  law  In  force  on  the  subject  at  the  time  of 
our  dedslon.  If  in  any  respect  the  law  re- 
lating thereto  has  been  dianged  since  this 
proceeding  was  begun,  we  should  determine 
the  jurisdiction  of  the  Commission  as  it  ex- 
ists imder  the  law  in'  force  when  our  judg- 
ment is  given.  It  appears  to  be  necessary  to 
consider  at  some  length  the  law  as  it  existed 
when  the  proceeding  was  begun,  and  the  ef- 
fect thereon  of  certain  subsequent  amend- 
ments of  the  Los  Angeles  charter. 

At  and  before  the  time  of  the  election  on 
constitutional  amendments  In  October,  1911, 
section  6,  art  11,  as  ammded  in  1896,  pro- 
vided, with  respect  to  dtles  operating  nnder 
freeholders'  charters  of  which  Los  Angeles 
was  one,  that: 
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"All  cbarten  thereof  framed  or  adopted  by  au- 
thority of  thia  Gonstitntion,  except  in  manicipal 
affairs,  shall  be  subject  to  and  controlled  by 
S«Deral  laws." 

This  ameadment.  being  later  in  date  of 
adoption,  would,  to  the  extent  of  its  ap- 
plication supersede  the  provision  of  section 
11,  art.  11,  limiting  the  powers  of  cities  to 
ornct  local  police  regulations  to  snch  as  did 
not  conflict  with  general  law&  Section  11, 
tberefbre,  does  not  affect  this  case.  By  a 
aeries  of  decisions  It  had  become  settled  that 
the  matter  of  opening,  laying  out,  and  Im- 
proTlng  streets,  and  the  regulation  of  the 
manner  of  their  use,  were  municipal  affairs 
upon  which  the  charter  of  any  such  dty, 
in  so  tar  as  It  made  provision  thereon,  was 
paramount  to  general  laws.  Byrne  v.  Drain, 
127  Cal.  667,  60  Pac.  433;  Hellman  v.  Shoult- 
ers,  U4  Cai.  149,  44  Pac.  915,  4S  Pac.  1067 ; 
Slnton  V.  Ashbury,  41  Gal.  531;  People  v. 
Holladay,  93  Cal.  248,  29  Pac.  54,  27  Am.  St 
Biep.  186.  With  respect  to  matters  not 
municipal,  or  municipal  affairs  upon  which 
the  charter  was  silent,  the  provisions  of  any 
general  law  pertaining  thereto  would  control 
the  subject  Fragley  v.  Phelan,  126  Cal.  395, 
58  Pac.  923.  But  when  the  charter  which 
was  previously  silent  was  amended  so  as  to 
make  a  provision  upon  such  municipal  af- 
fair, tbat  provision  would  immediately  sus- 
pend the  general  law  so  far  as  the  two  were 
in  conflict  Byrne  v.  Drain,  supra.  On  the 
other  hand,  if  the  charter  made  provision 
upon  a  subject  not  municipal,  upon  which  the 
graeral  law  was  silent,  a  subsequent  statute 
relating  thereto  would  immediately  super- 
sede the  charter,  so  far  as  it  was  incon- 
sistent therewith. 

With  the  law  so  established,  the  aforesaid 
amendments  of  October,  1911,  to  the  Constitu- 
tion were  adopted.  The  amendment  of  sec- 
tion 22,  so  far  as  It  directly  gave  power  to 
the  Railroad  Commission,  merely  repeated 
the  pre-existing  provisions  of  the  section  giv- 
ing the  Commission  power  to  establish  pas- 
senger and  freight  rates  for  railroads  and 
other  transportation  companies,  to  examine 
the  bo<dcs,  records,  and  papers  of  such  com- 
panies, hear  and  determine  complaints 
against  them,  and  prescribe  a  uniform  system 
of  accounts  to  be  kept  by  them.  It  greatly 
enlai^red  the  powers  of  the  Legislature  over 
the  subject  by  providing  that  the  Commission 
should  have  such  additional  powers  of  the 
same  kind  or  different  from  those  above  men- 
tioned, and  not  inconsistent  therewith,  as 
should  be  conferred  upon  it  by  the  Legisla- 
ture, and  that  "the  authority  of  the  Legis- 
lature to  confer  such  additional  powers  is 
expressly  declared  to  be  plenary  and  un- 
limited by  any  provision  of  this  Gonsti- 
tntion." 

Section  28  extended  the  power  of  the  Rail- 
road Commission.  It  named  many  kinds  of 
pnblic  service  enterprises,  each  of  which  It 
declared  to  be  a  public  utility,  including  every 
omnmon  carrier.  This,  of  course,  would  In- 
106P.-23 


dude  railroads.  It  provided  that  all  such 
pnblic  utiUtles  should  be  "subject  to  sudi 
control  and  regulation  by  the  Railroad  Com- 
mission as  may  be  provided  by  the  Legis- 
lature," and  that  the  right  of  the  Legislature 
"to  confer  powers  upon  Oie  Railroad  Com- 
mission respecting  public  utilities  is  hereby 
declared  to  be  plenary  and  to  be  unlimited 
by  any  provision  of  this  Constitution."  To 
this,  however,  there  was  added  a  proviso 
declaring  that  this  section  should  not  affect 
any  "powers  of  control  over  [any]  public  utili- 
ties •  •  •  vested  in  any  dty  and  county, 
or  incorporated  dty  or  town,"  and  that  until 
the  qualified  electors  of  sudi  munidpallty 
by  popular  vote  at  an  dection  held  for 
tliat  ptupose,  determined  to  relinquish  them, 
"such  powers  shall  continue  unimpaired."  As 
common  carriers  were  named  in  the  list  of 
"public  utilities,"  It  follows  that  the  proviso 
includes  powers  vested  in  any  city  to  con- 
trol or  regulate  railroads.  That  this  proviso 
was  considered  important  is  shown  by  the  ad- 
dress to  the  people  printed  and  distributed 
to  the  voters  with  the  sample  ballots  previous 
to  the  election  upon  the  amendments,  in  ef- 
fect stating  that  it  was  inserted  to  avoid  op- 
position by  voters  residing  in  sudi  dties  who 
did  not  wish  Interference  by  the  Legislature 
with  the  powers  already  vested  in  the  dties 
and  to  Induce  them  to  vote  for  the  amend- 
ment 

In  1914  this  section  was  amended  by 
changing  the  proviso  aforesaid  by  eliminating 
the  words,  "such  powers  of  control  over  any 
public  utility,  vested  in  any  city,  •  •  • 
or  incorporated  dty  or  town,"  and  substitut- 
ing the  words,  "such  powers  of  control  over 
public  utilities  as  relate  to  the  making  and 
enforcement  of  local,  police,  sanitary  and 
other  regulations,  other  than  the  fixing  of 
rates,  vested  in  any  dty  and  county  or  in- 
corporated dty  or  town."  This  excepted  the 
matter  of  fixing  rates  from  the  operation 
of  the  proviso,  but  left  all  other  vested 
municipal  powers  free  from  Interference,  aa 
before,  until  relinquished  by  popular  vote. 
As  the  power  to  fix  rates  Is  not  here  involv- 
ed, this  diange  is  of  no  consequence  to  our 
discussion. 

In  1914  sections  6  and  8,  art  11,  of  the 
Constitution  were  also  amended  by  inserting 
Important  changes  in  the  provisions  thereof 
relating  to  the  adoption  of  freeholders'  char- 
ters and  the  effect  thereof.  In  section  6  the 
provision  relating  to  munidpal  affairs  was 
changed  to  read  as  follows: 

"Cities  and  towns  hereafter  organized  nnder 
charters  framed  and  adopted  by  authority  of 
this  Gonstitntion  are  hereby  empowered,  and 
cities  and  towns  heretofore  organized  by  au- 
thority of  this  Constitution  may  amend  their 
charters  in  the  manner  authorized  by  this  Con- 
stitution 80  as  to  tiecome  lilcewise  empowered 
hereunder,  to  make  and  enforce  all  laws  and  reg- 
ulations in  respect  to  municipal  affairs,  subject 
only  to  the  restrictions  and  limitations  provided 
in  their  several  charters,  and  in  respect  to  other 
matters  they  shall  be  subject  to  and  controlled 
by  general  laws." 
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In  section  8  this  clause  was  inserted; 

"It  shall  be  competent  in  any  charter  framed 
under  the  authority  of  this  section  to  provide 
that  the  municipality  governed  thereunder  may 
make  and  enforce  all  laws  and  regulations  in  re- 
spect to  municipal  affairs,  subject  only  to  the 
restrictions  and  limitations  provided  in  their 
several  charters  and  in  respect  to  other  matters 
they  shall  be  subject  to  general  laws." 

In  December,  1916,  when  this  proceeding 
was  begun  In  this  court,  the  city  of  Los  An- 
geles had  not  availed  Itself  of  the  privilege 
given  to  It  by  the  aforesaid  amendments  to 
sections  6  and  8.  Consequently,  so  far  as 
Its  charter  provided  for  municipal  affairs,  it 
was  paramount  to  general  laws,  but  upon 
municipal  affairs  for  which  it  did'  not  pro- 
vide and  upon  affairs  not  municipal  it  was 
still  subject  to  the  operation  of  general  laws. 
But  all  of  the  powers  to  regulate  public  util- 
ities which  it  possessed  in  October,  1011,  ex- 
c^t  rate  fixing,  whether  in  matters  munic- 
ipal or  general,  remained  In  it  unimpaired, 
by  virtue  of  the  aforesaid  proviso  of  section 
23,  art  12,  except  in  so  far  as  Its  powers 
upon  matters  not  municipal  had  been  modi- 
fled  or  taken  away  by  general  laws  enacted, 
or  charter  amendments  adopted,  after  Octo- 
ber, 1911.  We  will  presently  state  more  fully 
the  reasons  for  the  last  exception,  as  to  the 
effect  of  general  laws.  The  city  charter  in 
December,  1916,  contained  provisions  giving 
the  city  power  to  lay  out,  open,  and  improve 
streets  and  crossings  within  its  limits  and 
to  control  the  manner  of  the  ordinary  use 
and  occupation  thereof.  Section  2,  subd.  13, 
Stats.  1911,  p.  2061;  section  146,  subd.  1, 
Stats.  1905,  p.  984.  These  iwwers,  as  we 
liave  seen,  come  within  the  scope  of  munici- 
pal affairs  upon  which  the  charter  is  para- 
mount, under  section  6,  art.  11,  and  whldi, 
by  the  aforesaid  proviso  of  section  23,  re- 
main unimpaired.  They  include  the  power 
to  lay  out  and  open  streets  across  railroad 
tracks  within  the  city  and  to  condemn  for 
that  purpose  the  estate  of  the  railroad  com- 
pany in  the  land  constituting  the  intersec- 
tion, subject  to  the  operation  of  such  rail- 
road thereover.  Los  Angeles  v.  Central 
Trust  Co.,  173  Cal.  323,  159  Pac.  1169.  The 
charter  also  then  contained  provisions  em- 
powering the  city  to  require  the  construction 
0y  such  railroad  companies  of  viaducts  or 
subways  at  such  crossings.  Section  34, 
Stats.  1909,  p.  1307. 

At  that  time,  however,  certain  amendments 
of  the  Los  Angeles  charter  previously  adopt- 
od  by  the  people  were  awaiting  approval  by 
the  Legislature.  That  approval  was  given 
on  January  16,  1917,  and  on  that  day  the 
amendments  took  effect.  Section  2  was 
thereby  amended  by  adding  two  subdivisions 
giving  the  city  powers  as  follows: 

"61.  To  make  and  enforce  all  laws  and  regula- 
tions in  respect  to  municipal  affairs,  subject  only 
to  the  restrictions  and  limitations  provided  in 
this  charter." 

"53.  To  require  or  provide  for  the  elevation  or 
depression,  in  whole  or  in  part,  of  railway  or 
railroad  tracks.    Nothing  contained  in  this  char- 


ter shall  be  construed  as  a  prohibition  or  limi- 
tation of  the  right  of  the  city  to  reqnire  or  pro- 
vide for  such  elevation  or  depression.    •    •     •  " 

By  subdivision  51,  as  will  be  obeerved,  the 
city  has  brought  itself  within  the  conditions 
of  the  amendments  of  1914  to  sections  6  and 
S,  art.  11,  of  the  Constitution.  Thereupon, 
according  to  the  terms  of  those  sections  of 
the  Constitution,  its  powers  over  municipal 
affairs  became  all-embracing,  restricted,  and 
limited  i>y  the  charter  "only,"  and  free  from 
any  interference  by  the  state  through  gen- 
eral laws,  including  laws  giving  the  Rail- 
road Commission  powers  over  public  utili- 
ties. The  result  is  that  the  city  has  become 
independent  of  general  laws  upon  municipal 
affairs.  Upon  such  affairs  a  general  law  is 
of  no  force  with  respect  to  Los  Angeles.  If 
its  charter  gives  it  iMwers  concerning  tbem. 
It  has  those  powers ;  if  its  charter  is  silent 
as  to  any  such  power,  no  general  law  can 
confer  it.  Whether  such  powers  heretofore 
conferred  upon  it  by  general  law,  If  any 
there  be,  are  now  abrogated  or  suspended  is 
a  question  we  need  not  decide. 

As  these  new  constitutional  provisions 
were  adopted  in  1914,  at  the  same  time  as 
the  proviso  to  section  23,  art  12,  they  are 
all  of  equal  force  in  point  of  time.  The  ef- 
fect of  tl^e  several  provisions  where  they  are 
inconsistent  is  to  be  determined,  as  well  as 
may  be,  by  the  established  rules  of  statu- 
tory construction.  If  there  is  a  spe<dal  pro- 
vision upon  one  branch  of  a  subject  it  will 
prevail  over  a  general  provision  relating 
thereto.  If  the  two  are  irreconcilable,  unless 
the  contrary  intent  appears  from  the  con- 
text 1  Suth.  Stat  Const  i  275,  p.  520. 
The  provisions  of  sections  6  and  8,  art  11, 
relate  particularly  to  municipal  corporations. 
The  provisions  of  section  23  giving  the  Leg- 
islature the  right  to  confer  additional  pow- 
ers upon  the  Railroad  Commission  are  more 
general,  and  they  only  affect  munidpel  af- 
fairs incidentally,  and  where  the  operations 
of  railroads  take  place  within  the  limits  of  a 
municipal  corporation.  The  express  provi- 
sion of  section  23  that  the  power  to  fix  rates 
in  municipalities  shall  be  vested  in  the  Rail- 
road Commission,  if  conferred  upon  it  by  the 
Legislature,  being  a  special  provision  oa  a 
specific  subject  would,  upon  the  rule  of  con- 
struction stated,  be  superior  to  the  general 
provisions  of  sections  6  and  8  of  article  11, 
exempting  all  municipal  affairs  from  legisla- 
tive control.  But  with  respect  to  other  mu- 
nicipal affairs  the  provisions  of  sections  6  and 
8  of  article  11  must  prevail,  and  in  all  dtiea 
which  have  availed  themselves  of  these  iHt>- 
visions  such  municipal  affairs  will  remain 
free  from  legislative  interference,  whether 
by  means  of  an  act  giving  power  to  the  Rail- 
road Commission  or  otherwise.  The  laying 
out  opening,  and  Improving  of  streets  and 
the  ordinary  uses  thereof  are  municipal  af- 
fairs, and  therefore  the  provisions  of  the  Los 
Angeles  charter  relating  thereto  are  superior 
to  those  of  the  Public  Utilities  Act  as  far  aa 
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tbe  two  are  Inconsistent  Indeed,  as  the 
Coostltutlou  now  reads,  It  Is  dear  that,  eren 
tf  the  charter  were  Bllent,  tbe  Lieglslature, 
after  the  amendment  of  1917  to  that  diarter, 
cocad  not  CQnfer  power  upon  the  Railroad 
ConiDclsslon  to  interfere  with  any  municipal 
affairs  of  that  city,  other  than  rate  fixing, 
and  that  any  powers  heretofore  given  to  tbe 
Railroad  CJommission  by  the  Tiegislature  re- 
specting such  municipal  affairs  musfeA^eld  to 
the  charter,  regardless  of  the  effect  prior  to 
such  charter  amendment 

It  follows  that  the  right  and  power  of  the 
Railroad  Ck>mmls8ion,  under  section  43  of  the 
Public  Utilities  Act  to  require  state  rail- 
roads such  as  those  here  InTolred,  to  estab- 
lish viaducts  or  subways  at  street  crossings 
in  Los  Angeles,  will  depend  upon  the  ques- 
tion whether  these  regulations  are  municipal 
affairs,  or  matters  of  general  state  concern. 
We  are  of  the  opinion  that  they  come  within 
the  latter  designation,  that  they  are  not 
properly  municipal  affairs,  but  always  have 
been  and  still  are  affairs  properly  to  be  con- 
trolled and  regulated  by  state  authority 
within,  as  well  as  without,  any  particular 
municipality.  A  railroad  of  this  character 
obtains  its  general  franchise  and  charter 
from  the  date.  It  files  its  articles  of  In- 
corporation, under  section  291  of  the  Civil 
Code,  stating  therein  the  place  from  and  to 
which  it  is  intended  to  be  run  and  there- 
upon, under  the  provisions  of  sections  465  to 
494,  inclusive,  it  becomes  vested  with  the 
powers  therein  entunerated,  subject  to  the 
specified  limitations.  These  powers  Include 
the  light  to  lay  out  its  road  upon  the  most 
advantageous  route  betweea  the  termini,  and 
to  construct  maintain,  and  operate  the  same. 
With  respect  to  incorporated  cities  it  Is  pro- 
vided that  the  right  to  use  the  same  as  a 
part  of  the  right  of  such  railway  must  be 
granted  by  a  two-thirds  vote  of  the  town  or 
city  authority  from  which  such  right  must 
emanate.  This  originally  was  the  only  pro- 
vision giving  any  municipal  corporation  any 
power  respecting  these  railroads.  These 
rights  and  powers  were  given  by  tbe  general 
law,  and  were  conferred  for  the  general  ben- 
efit of  the  state,  and  not  for  the  exclusive 
or  special  benefit  of  cities  or  towns.  This 
general  railroad  law  was  embraced  In  the 
Civil  Code  as  enacted  in  1S72.  The  Consti- 
tution of  1879  (section  17,  art  12),  provided 
that: 

"All  railroad,  canal,  and  other  transportation 
companies  are  declared  to  be  common  carriers, 
and  subject  to  legislative  control.  Any  associa- 
tion or  corporation,  organised  for  the  purpose 
nnder  the  laws  of  the  state,  shall  have  the  right 
to  connect  at  the  state  line  with  railroads  of 
other  states.  Every  railroad  company  shall  hare 
tbe  right  with  its  road  to  intersect,  connect 
with,  or  cross  another  railroad,  and  shall  receive 
and  tnuisport  each  tbe  other's  passengers,  ton- 
nage, and  cars,  without  delay  or  discrimination." 

This  was  the  opening  section  of  the  part  of 
the  article  relating  to  railroad  and  trans- 
portation companies,   supervision  of  which 


was  thereby  given  to  the  then  newly  created 
Railroad  Commission.  The  context  of  these 
sections,  from  17  to  22,  inclusive,  as  original- 
ly adoi^ed,  show  that  the  words  "railroad 
and  other  transportation  companies"  as  there 
used  did  not  Include  street  railroads  or  oth- 
er transportation  companies  operating  exclu- 
sively In  a  dty  for  local  purposes.  R.  R. 
Com.  V.  Market  St  Ry.  Co.,  132  Cal.  677,  64 
Pac.  lOto;  Western  Ass'n  v.  Railroad  Com- 
mission, 162  Paa  391.  The  sections  did  In- 
clude and  particularly  provide  for  the  super- 
vision of  railroads  of  the  character  here  in- 
volved. The  declaration  of  section  17  that 
these  railroads  should  be  "subject  to  legisla- 
tive control"  shows  that  they  are  matters  of 
state  concern.  As  such  railroads  serve  the 
people  of  the  entire  state  as  means  of  com- 
munication and  transportation,  It  la  appar- 
ent that  it  would  not  be  to  the  interest  of 
the  state  to  leave  them  subject  to  the  exclu- 
sive and  unlimited  control  of  every  dty 
through  which  they  may  ptiss,  with  respect 
to  the  construction,  maintenance,  and  opera- 
tion of  the  lines  lying  within  such  dty,  when- 
ever the  city  may  desire  to  free  Itself  from 
control  over  munldpal  affairs  by  complying 
with  the  amendments  of  1914  to  artlde  11  of 
the  Constitution.  The  effect  of  these  sec- 
tions of  article  12  to  make  such  railroad  sys- 
tem state  affairs  is  similar  to  that  of  article 
11  with  respect  to  the  public  school  system. 
Article  11,  we  have  held,  "makes  •  •  • 
the  management  and  control  of  the  public 
schools  a  matter  of  state  care  and  supervi- 
sion." Kennedy  v.  Miller,  97  Cal.  431,  32 
Pac.  B58.  "The  school  system  Is  a  matter  of 
general  concern,  and  not  a  munldpal  affair." 
Hancock  V.  Board,  140  Cal.  561,  74  Pac.  46. 
The  conclusion  on  this  subject  necessarily 
must  be  that  the  right  of  the  Legislature, 
under  sections  17,  22,  and  23,  art  12  of  .the 
Constitution,  to  commit  the  regulation  of 
these  railroads,  so  far  as  they  operate  within 
the  cities,  to  the  exclusive  control  of  the 
Railroad  Commission,  is  not  a  matter  which 
can  be  classed  as  a  municipal  affair,  but  Is 
a  matter  of  general  concern,  and  the  legisla- 
tive declarations  on  the  subject  are  para- 
mount to  any  dty  charter. 

It  will  be  observed  that  the  reservation  in 
the  proviso  of  section  23  to  all  dties  of  the 
powers  theretofore  vested  In  them  is  general 
and  embraces  all  powers  of  local  police  regu- 
lation over  public  utilities,  except  rate  fixing, 
then  vested  in  such  dties,  Induding  those 
relating  to  matters  of  general  concern,  as  well 
as  those  relating  to  munldpal  affairs.  From 
this  it  would  follow  that  the  powers  of  this 
character  then  vested  In  Los  Angeles,  by  its 
charter,  to  regulate  and  control  the  state 
railroads  In  their  operations  and  street  cross- 
ings within  the  dty,  would  also  be  reserved 
to  the  dty  and  would  remain  unimpaired. 
Such  power  appears  to  have  been  vested  In 
the  dty  In  October,  1911,  by  section  34,  of  Its 
charter,  above  mentioned,  and  by  subdlvl- 
sloDS  30  and  38  of  section  2  of  Its  charter  a> 
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amended  on  Marcb  26,  1911.  Stats.  1911,  pp. 
2063,  20e5.  (Section  15  of  tbe  act  of  Febru- 
ary 9,  1911  [St  1911,  p.  17],  BO  far  aB  it  re- 
lates to  crossings  of  "public  roads  and  high- 
ways," was,  in  our  opinion,  Intended  to  apply 
only  to  crossings  outside  of  cities,  and  it  did 
not  operate  to  divest  IjOS  Angeles  of  such 
powers  within  that  city.)  But  notwithstand- 
ing this  comprehensive  effect  of  the  proviso, 
if  taken  alone  and  literally,  we  think  that 
when  considered  In  connection  with  the  lan- 
guage of  section  6  of  article  11,  defining  the 
tenure  upon  which  which  cities  hold  powers 
over  matters  not  municipal  in  character,  a 
clear  distinction  appears  by  virtue  of  whidi 
such  powers  may  be  divested  by  a  general 
law.  By  the  terms  of  sections  6,  art.  11.  pow- 
ers vested  in  a  city  by  a  freeholders'  charter, 
to  regulate  afTairs  not  municipal  in  charac- 
ter, were  not  absolute,  but  were  "subject  to 
and  controlled  by  general  laws."  Such  pow- 
ers, therefore,  are  granted  upon  the  condition 
and  subject  to  the  qualification  that  they  must 
yield  to  and  be  suspended  by  a  general  law 
inconsistent  therewith,  whenever  such  gen- 
eral law  shall  be  enacted.  The  dty  holds  its 
powers  of  this  character  subject  to  this  con- 
dition. Such  power  would  therefore  be  di- 
vested by  the  happening  of  the  condition. 
So  far  as  a  power  of  this  character  is  re- 
served to  the  city  by  the  proviso  of  section 
23,  it  is  reserved  with  the  conditions  upon 
which  it  was  granted  inhering  in  it  The 
reservation  was  not  intended  to  destroy  or 
annul  the  terms  of  the  grant  by  which  such 
power  became  vested  in  the  city,  or  remove 
the  condition  subsequent,  but  only  to  hold  it 
as  it  was  and  leave  the  power,  as  before,  sub- 
ject to  suspension  upon  the  passage  of  a  gen- 
eral law  inconsistent  therewith. 

Herein  is  to  be  noted  a  distinction  between 
the  law  involved  in  this  case  and  the  law  ex- 
isting when  the  case  of  Los  Angeles  v.  Cen- 
tral Trust  Co.,  supra,  arose,  and  upon  which 
It  was  decided.  The  FubUc  UtlliUes  Act  of 
December  23, 1911,  was  the  law  then  in  force. 
Section  82  thereof  made  the  same  reservation 
of  powers  vested  in  cities  over  public  utilities 
as  that  contained  at  that  time  in  the  proviso 
of  secUon  23,  art  12,  of  the  ConstituUon. 
Therefore  that  act  did  not  suspend  or  super- 
sede the  charter  provisions  granting  such 
powers  to  the  city,  but  reserved  them  un- 
touched. The  PubUc  Utilities  Act  of  1915 
omits  this  reservation.  Consequently,  with 
respect  to  affairs  not  municipal,  upon  the 
rule  Just  stated,  it  supersedes  all  grants  of 
power  by  the  dty  charter  which  are  Incon- 
sistent with  the  act  It  is  to  be  further  re- 
marked that  the  case  of  Los  Angeles  v.  Cen- 
tral Trust  Co.  did  not  involve  the  right  oif 
the  Railroad  Commission  to  order  a  railroad 
company  to  change  or  improve  its  crossing 
of  a  street,  but  cmly  the  right  of  the  dty  to 
open  a  street  across  an  existing  railroad  and 
to  condemn  the  necessary  property  therefor, 
without  first  obtaining  permission  to  do  so 
from  the  Commission.    It  was  the  power  of 


the  dty  to  open  streets,  and  thus  make  a 
railroad  crossing,  that  was  there  in  dispute, 
and  not  the  power  of  the  Commission,  then  or 
afterwards  to  regulate  the  conduct  of  the 
railroad  company  at  such  crossings  or  to 
compel  a  change  in  the  mode  thereof.  The 
opinion,  properly  understood,  does  not  state 
any  rule  as  to  the  latter  power. 

The  effect  upon  the  present  case  may  be 
statedbBs  follows:  The  city  of  Los  Angeles 
has  the  power  to  open,  widen,  extend,  and 
improve  streets  and  to  regulate  the  ordinary 
uses  thereof.  The  Railroad  Commission,  un- 
der secUon  43  of  the  Public  Utilities  Act,  baa 
the  power  to  make  orders,  which  are  binding 
upon  the  railroad  companies  under  its  super- 
vision, to  abolish  grade  crossings  of  the  pub- 
lic streets  of  a  city  and  to  order  a  separa- 
tion of  grades  so  that  the  railroad  and  street 
shall  not  be  upon  the  same  level,  and  geneiv 
ally  to  exerdse  the  powers  specified  in  that 
section.  It  cannot  vacate  the  street  or  direct 
a  cessation  of  the  public  use  thereof.  Its  or- 
ders are  to  be  directed  to  the  railroad  compa- 
ny and  not  to  the  dty,  exc^t  so  far  as  may 
be  necessary  to  apportion  the  expense  of  con- 
struction and  maintenance  of  the  particular 
mode  of  crossing  which  shall  be  required. 
The  dty  has  the  power  to  alter  the  construc- 
tion of  its  streets  at  such  crossing^  or  any 
of  them,  by  elevating  them  upon  a  viaduct  so 
as  to  pass  over  the  railroad,  or  by  making  a 
subway  passing  under  the  railroad.  In  ei- 
ther case,  if  the  change  in  the  street  does 
not  Interfere  with  the  operation  and  use  of 
the  railroad  at  the  time,  the  Commission  can- 
not prevent  the  change,  and  It  may  be  made 
without  the  consent  of  the  Commission.  But 
If  it  does  Interfere,  dther  at  the  time  or  aft- 
erward, whether  by  natural  causes,  or  lack 
of  repair  of  the  street  as  changed,  or  by  rea- 
son of  changes  in  the  construction  or  use  of 
the  railroad  subsequently  directed  or  ap- 
proved by  the  Commission,  the  dty  must  con- 
form to  the  orders  of  the  Commission  so  as  to 
avoid  such  interference. 

It  is  ordered  that  the  Railroad  Commission 
proceed  to  consider  and  determine,  npon  the 
merits,  ithe  complaints  made  to  it  by  tbr 
plaintiffs  herein,  and  that  a  writ  of  mandate 
be  Issued  to  it  in  accordance  herewith. 

We  concur:  ANGELLOm,  0.  J.;  HEN- 
SHAW,  J.;  SLOSS,J.;  MELVIN,J.;  LOBI- 
GAN,  J. 

Om  Cal.  812) 

OITT  OP  PASADENA  et  aL  ▼.  RAILROAD 

COMMISSION  OP  CALIFORNIA. 

(L.  A.  6029.) 

(Supreme  Court  of  California.    June  11,  1917.) 

In  Bank.  Application  by  the  City  of  Pasa- 
dena and  others  against  the  Railroad  Commis- 
sion of  the  State  of  California,  for  writ  ot 
mandamoB.    Writ  denied. 

John  Munger,  City  Atty.,  of  Pasadena,  Alfred 
Baretow,  City  Atty.,  "of  Alhambra,  S.  O.  Mc- 
Fadden,  City  Atty.,  of  San  Gabriel,  William 
Hazlett,  City  Atty.,  of  South  Pasadena  (Wm.  B. 
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Bosley,  of  San  Francisco,  of  conasel),  for  plain- 
tiSs.  Douglas  Brookman,  of  San  Francisco 
(Max  Thelen,  of  San  Francisco,  of  counsel),  for 
defendant.  Albert  Lee  Stephens,  City  Atty.,  of 
the  City  of  Los  Angeles,  and  Charles  S.  Burnell, 
Asst.  City  Atty.,  both  of  Los  Angeles,  amid 
curie  in  opposition  to  the  writ. 

PHSR  OCRIAM.  This  is  a  jiroceeding  in  man- 
damus. It  is  in  all  respects  identical  with  the 
case  entitled  Civic  Center  Association  of  Los 
Anreles  et  al.  y.  Railroad  Commission  (L.  A. 
6028).  166  Pac.  351,  this  day  decided,  except  that 
the  plaintiffs  here  are  the  cities  of  Pasadena, 
Alhambra,  San  Gabriel,  and  South  Pasadena, 
each  of  which  claims  a  sufGcient  interest  to 
maintain  the  proceeding.  All  other  questions, 
■are  their  right  to  sue  in  that  behalf,  are  dis- 
cussed and  decided  in  the  other  case.  No  pri- 
vate right  is  in  issue.  The  question  of  their 
right  to  maintain  such  a  proceeding  is  not  of  it- 
self of  enough  importance  here  to  justify  tliia 
court,  burdened  as  it  is  with  the  press  of  real 
cases,  in  taking  time  to  consider  it 

The  proceeding  is  dismissed. 


(33  Cal.  App.  710) 

WIIiLATS  et  al.  v.  BOSWORTH  et  aL 
(Civ.  2045.) 

(IMatrict  Court  of  Appeal,  First  District,  Cali- 
fornia.    May  18,  1917.     Reheorine  Denied 
by  Supreme  Court  July  16,  1917.) 

1.  TBU8T8      «=s96 -^  CoNSTBUCnVB      TBU8T»— 

Fbattd  of  Tbusteb. 
Where  the  trustee  orally  agreed  to  carry  out 
a  trust  and  to  make  a  written  decloration  Uiere- 
of,   a   constructive  trust  enforceable   in   equity 
arose,  although  the  oral  trust  was  void. 

[£d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  14&] 

2.  TBITSIB    4=921(2)  — DlFINITKNESS—SOTn- 
CIENCY. 

A  written  declaration  which  shows  on  its 
face  that  it  was  intended  to  be  a  declaration  of 
trust,  which  names  the  t)eneficiarie8,  describes 
the  property,  and  defines  the  duties  of  the  trus- 
tee, is  not  void  for  indefiniteness,  although  the 
term  is  not  stated. 

[Ed.  Note.— For  Other  cases,  see  Trusts,  Cent 
Dig.  f  30.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  EVancisco;  J.  U.  Seawell, 
Judge. 

Action  by  George  Elwyn  WiUats  and  anoth- 
er against  Paul  H.  Bosworth  and  others. 
From  the  judgment  rendered,  defendant  Bos- 
worth appeals.   Affirmed. 

McClellan  ft  McClellan,  of  San  Francisco, 
for  appellant  William  F.  Herron,  of  San 
Francisco,  for  respondents. 

RICHARDS,  J.  This  Is  an  action  broagbt 
to  establish  a  trust  In  real  estate,  and  to 
remote  the  trustee  for  alleged  violations  of 
the  terms  and  duties  of  his  trust  The  an- 
swer of  the  defendants  admitted  the  substan- 
tial facts  attending  the  creation  of  the  trust, 
but  upon  the  trial  of  the  cause  and  upon 
this  appeal  the  defendants  there  and  the 
appellant  here  deny  the  sufficiency  of  those 
facts  to  accomplish  the  creation  of  a  trust, 
and  assert  absolute  ownership  of  the  prem- 
ises in  question  in  the  defendant  Paul  H. 


Bosworth.  The  trial  court  found  In  fiivor 
of  the  plaintiffs  and  entered  Its  judgment 
establishing  the  trust  and  removing  said 
Paul  H.  Bosworth  as  trustee  thereof  for 
culpable  misconduct  in  the  management  of 
the  trust,  and  appointing  another  trustee,  and 
directing  the  execution  of  a  deed  to  the 
premises  covered  by  the  trust  on  the  part  of 
said  Bosworth  to  the  new  trustee.  From  sqch 
judgment  the  defendant  Paul  H.  Bosworth 
prosecutes  this  appeaL 

The  only  point  urged  by  the  appellant  upon 
this  appeal  is  that  of  the  Insufficiency  of  the 
evidence  to  justify  the  findings  and  judgment 
of  the  trial  court. 

The  facts  of  the  case  are  these :  Virginia 
W.  Bosworth  was  on  and  prior  to  the  18tb 
day  of  October,  1911,  the  owner  of  the  prem- 
ises In  question.  She  was  the  mother  of 
Paul  H.  Bosworth  and  grandmother  of  the 
plaintiffs,  and  also  of  the  defendant  Virginia 
Bosworth,  a  minor,  the  latter  being  the 
daughter  of  said  Paul  H.  Bosworth.  On  said 
18th  day  of  October,  1911,  being  on  her  death- 
bed, and  desiring  that  her  said  property 
should  be  devoted  to  the  maintenance  and 
support  of  her  said  grandchildren,  and  hav- 
ing the  fullest  confidence  In  the  Integrity 
Of  her  son  Paul  H.  Bosworth,  she  executed 
and  delivered  to  him  a  deed  absolute  In  form 
to  the  premises  In  question,  and  said  Paul 
H.  Bosworth  then  and  there  orally  agreed 
and  promised  that  he  would  hold  said  real 
estate  in  trust  for  the  benefit  of  the  said 
grandchildren  of  his  dying  mother  and  for 
the  purposes  specifically  to  be  set  forth  in 
a  declaration  of  trust  to  be  thereafter  pre- 
pared and  signed  by  hhn.  Shortly  there- 
after said  Paul  H.  Bosworth  did  prepare  and 
execute  a  purported  declaration  of  trust 

Upon  the  trial  of  the  cause  practically  all 
of  the  foregoing  facts  were  admitted  by  said 
Bosworth,  who  then  asserted,  and  undertook 
to  prove,  a  set  of  facts  trading  to  show  that 
he  had  not  acted  in  violation  of  the  terms 
of  his  trust.  Uiion  this  appeal,  however,  the 
appellant  contends  that  the  trust  Itself  was 
invalid  for  two  reasons:  First,  that  the 
oral  declaration  of  trust  made  at  the  time 
of  the  execution  of  the  deed  to  said  Bosworth 
by  his  mother  was  void  because  not  In  .writ- 
ing, as  required  by  the  sections  of  the  Civil 
Code  relating  to  express  trusts;  and,  sec- 
ond, that  the  declaration  of  trust  thereafter 
prepared  and  signed  by  him  was  too  indefinite 
in  Its  terms  for  enforcement  in  a  court  of 
equity. 

[1]  There  Is  no  merit  In  either  of  these  c«hi- 
tentlons.  So  far  as  the  case  rested — ^If  it  was 
required  to  rest  at  all — ^upon  the  trust  aris- 
ing out  of  the  oral  promises  of  the  appellant, 
the  case  would  come  clearly  within  the  line 
of  authorities  relating  to  constructive  trusts 
arising  out  of  the  fraud  of  the  trustee  In  his 
attempted  renunciation  of  the  terms  of  his 
oral  trust,  among  which  are  the  following 
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cases:  Brlson  v.  Brlson,  76  Cal.  527,  17  Paa 
689,  T  Am.  St.  Bep.  189 ;  Laurlcella  t.  Laurl- 
ceUa,  161  Cal.  61,  118  Pac.  430;  Bradley  v. 
Bradley,  165  Cal.  237,  131  Pac.  750;  Lemb  t. 
Lamb,  172  Cal.  577,  153  Pac.  913.  The  trnst 
tlrns  constructively  arising  would  bare  been 
valid  and  enforceable  In  a  court  of  equity 
had  the  appellant  herein  made  no  other  or 
written  declaration  of  the  fact  and  terms  of 
his  trust.  The  court  finds,  however,  that  the 
appellant  did  In  fact  make  a  declaration  of 
trust  shortly  after  the  receipt  of  the  deed 
from  his  mother  to  the  premises  in  question. 

[2]  The  appellant  contends  that  this  dec- 
laration of  trust  was.  void  for  indefinlteness 
in  its  terms.  The  evidence  showed  and  the 
court  found  that  tills  written  declaration  of 
trust  was  drawn  by  the  trustee  himself,  and 
this  fact  furnishes  an  added  reason  for  the 
application  of  the  well-known  rule  of  con- 
struction that  written  Instruments  are  to 
be  construed  most  strongly  against  their 
maker.  Whatever  of  indefinlteness  appears 
in  this  declaration  of  trust  was  created  by 
the  trustee  himself;  but,  regardless  of  this 
fact,  an  inspection  of  the  writing  wUI  show 
that  there  Is  no  such  Indefinlteness  In  its 
terms  as  would  suffice  to  defeat  it.  The  fact 
that  it  is  intended  to  be  a  declaration  of  trust 
expressly  appears;  the  beneficiaries  are 
named ;  the  property  is  described ;  the  duties 
of  the  trustee  in  the  matter  of  the  collection 
of  rents  and  care  of  the  property  are  defined ; 
and  In  the  event  of  a  sale  of  the  property  by 
the  trustee  the  distribution  of  the  proceeds 
among  the  beneficiaries  share  and  share 
alike  is  provided  for.  It  is  true  that  the 
trustee  Is  not  expressly  authorized  to  make  a 
sale  of  the  premises,  but  such  is  the  clear 
implication  of  the  writing.  It  Is  true  also 
Uiat  the  term  of  the  trust  is  not  stated,  but 
this  also  would  arise  by  necessary  implica- 
tion from  the  provision  relating  to  the  dis- 
tribution by  the  trustee  of  the  trust  property 
upon  its  sale. 

It  follows  that  the  findings  of  the  court  as 
to  the  existence  and  validity  of  the  trust  are 
fully  sustained,  as  are  also  the  findings  of 
the  court  relating  to  the  violation  of  its  terms 
by  the  trustee. 

The  judgment  was  therefore  supported  by 
the  proofs  and  findings  in  the  case. 

Judgment  afllrmed. 

We  concur:  KERRIGAN,  J.;  BEASLT, 
Judge  pro  tem. 


(33  Cal.  App.  716) 

WING  CHUNG   LONG  CO.   v.  PRUSSIAN 
NAT.  INS.  CO.     (Civ.  1816.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  18,  1917.) 

lNernBA.KCE  €=229(2)— Canceixj^tion  of  Pol- 
icy BY  Insubeb. 
The  insurer  having  under  provision  of  stand- 
ard policy  prescribed  by  St.  1909,  p.  404,  that 
it  may  be  canceled  at  any  time,  by  the  com- 


pany by  giving  five  day^  notice  ot  cancellation, 
right  to  elect  arbitrarily  to  cancel  it,  the  notice 
definitely  informing  insured  that  cancellation 
was  made  is  effective,  though  from  such  notice 
and  a  previous  one  it  would  be  understood  that 
the  company  elected  to  rescind  on  the  ground  of 
nonpayment  of  premium,  and  though  it  had  in 
fact  been  paid. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent.  Dig.  H  500-602.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Wellborn,  Judge. 

Action  by  the  Wing  Chung  Long  Company 
against  the  Prussian  National  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

John  R.  Layng,  of  Los  Angeles,  for  ap- 
pellant. G.  O.  Ite  Oarmo,  of  Los  Angeles,  for 
respondent. 

JAMES,  J.  The  Judgment  in  this  case  was 
for  the  plaintiff.  The  appeal  from  the  Judg- 
ment Is  presented  on  a  Judgment  roll  and  a 
bill  of  exceptions. 

The  action  was  to  recover  upon  a  fire  In- 
surance policy.  Plaintiff,  in  December,  1912, 
secured  through  one- Toutz,  a  broker,  insur- 
ance from  the  defendant  corporation  as  evi- 
denced by  its  policy  of  that  date.  This  policy 
was  in  form  that  known  as  "California 
standard"  as  prescribed  In  an  act  of  the  Leg- 
islature of  1909  (Stats.  1900,  p.  404).  The 
policy  corresponding  to  the  terms  of  the 
statute  contained  this  clause  a^  to  condltiona 
under  which  cancellation  thereof  might  be 
made  by  either  party: 

"This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  in  which  case  the 
company  shall,  upon  surrender  of  this  policy, 
refund  the  excess  of  paid  premium  above  the 
customary  short  rates  for  the  expired  time. 
This  policy  may  be  canceled  at  any  time,  with- 
out tender  of  unearned  portion  of  premium,  by 
the  company  by  giving  five  (5)  days  written  no- 
tice of  cancellation  to  the  insured  and  to  any 
mortgagee  or  other  party  to  whom,  with  the 
written  consent  of  the  company,  this  i>olicy  is 
made  payable,  in  which  case  the  company  shall, 
upon  surrender  of  the  policy  or  relinquishment 
of  liabiUty  thereunder,  refund  the  excess  of  paid 
premium  above  the  pro  rata  premium  for  the 
expired  time." 

On  March  25,  1913,  the  defendant  company 
transmitted  to  the  insured  the  following 
letter: 

"March  25th,  1913. 

"Wing  Chung  Long  Company,  307%  Marches- 
sault  Street,  Los  Angeles,  Cal. — Gentlemen:  In 
accordance  with  the  insurance  laws  of  the  state 
of  California  as  set  forth  in  the  printed  condi- 
tions of  the  California  standard  form  fire  insur- 
ance policy,  by  lines  numbered  96,  96,  97,  98, 
99,  100,  101  and  102  stipulations,  and  condi- 
tions specially  referred  to,  I,  the  undersigned, 
acting  under  the  authority  conferred  on  me  aa 
general  agent  of  the  Prussian  National  Under- 
writers, in  the  state  of  California,  do  hereby 
give  you  notice  of  the  cancellation  of  the  Prus- 
sian National  Underwriters'  policy  No.  012575, 
issued  to  secure  against  loss  by  fire  in  the 
amount  of  $700  to  your  stock  and  fixtures  at 
No.  307^4  Marchessault  street,  state  of  Cali- 
fornia.    This  notice  operative  immediately. 

"Kindly   return  the  policy   to  this  ofiice  by 


4ts»For  other  cases  se*  sama  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlsesta  and  IndezM 


Digitized  by 


Google 


CaL) 


VOSS  T.  LEVI 


359 


early  mail.    The  earned  premium  nnder  the  pol- 
icy IS  $4.96,  which  please  remit, 
"loura  very  trnly, 

"John  A.  Plinsen,  General  Agent" 

The  plaintiff  alleged  that  in  January,  1913, 
tlie  defendant  attempted  to  cancel  the  policy 
by  serving  a  notice  that  the  policy  would  be 
canceled  for  nonpayment  of  premium,  unless 
within  five  days  the  plaintiff  paid  such  pre- 
mium, and  that,  as  the  plaintiff  had  made 
payment  of  the  premium.  It  was  led  to  be- 
lieve: 

"That  if  said  premium  was  in  fact  paid  said 
policy  would  not  be  canceled,  and  this  plaintiff, 
Knowing  that  said  premium  had  been  paid,  did 
not  deliver  said  policy  to  said  company,  and  did 
not  make  demand  upon  said  company  for  the 
return  of  any  unearned  premium  thereon ;  that 
said  plaintiff  was  entirely  misled  and  deceived 
by  said  notice  sent  to  said  plaintiff,  as  afore- 
said." 

On  September  1,  1913,  the  merchandise  de- 
scribed in  the  policy  of  Insurance  was  de- 
stroyed by  Are  and  proof  of  loss  was  made 
by  the  plaintiff;  whereupon  the  defendant 
company  made  reply  by  letter  as  follows: 

"Gentlemen:  Proof  of  loss  under  policy  num- 
ber and  agency  as  above  noted  was  duly  receiv- 
ed, and  after  referring  to  our  files  find  that  said 
policy  was  duly  canceled  for  nonpayment  of 
premium ;  and  "holding  as  we  do  your  acknowl- 
edgment of  said  notice  therefor  in  due  form  we 
return  herewith  said  papers  (proof  of  loss  and 
schedule),  declaring  that  we  cannot  accept  of 
same  or  admit  liability  thereunder." 

This  letter  was  signed  by  the  same  general 
agent  of  the  defendant  whose  signature  was 
attached  to  the  letter  of  March  25,  1913.  It 
was  stipulated  at  the  trial  that  upon  rec^pt 
of  the  letter  of  March  25th  plaintiff  took  the 
same  to  Youtz,  the  broker  and  that  Xoutz 
advised  the  plaintiff  to  pay  no  attention  to 
tbe  same,  and  that  the  plaintiff,  did  not  ten- 
der a  surrender  of  its  policy  or  demand  the 
unearned  premium  from  the  defendant. 
There  was  no  testimony  showing  what  ef- 
fect this  advice  of  Youtz  (conceding  it  to  be 
material)  had  upon  the  plaintiff,  and  there 
was  no  testimony  showing  whether  plaintiff 
secured  other  insurance  upon  its  property.  It 
was  stipulated  that  the  premium  had  in  fact 
been  paid  to  Youtz  at  the  time  the  poli<7 
was  Issued,  and  that  for  the  purpose  of  col- 
lecting the  same  Youtz  was  the  agent  of  the 
defendant.  The  single  question  presented 
seema  to  be  as  to  whether,  assuming  that 
the  company  based  its  notide  of  cancellation 
upon  tbe  ground  that  the  premium  had  not 
been  paid,  when  in  fact  payment  thereof  had 
been  made,  the  cancellation  became  of  ef- 
fect. As  to  whether  the  notice  of  cancellation 
clearly  showed  that  the  company  elected  to 
rescind  because  of  alleged  nonpayment  of 
premium  need  not  be  determined ;  It  may  be 
assumed  that  such  was  the  understanding 
•which  should  be  gathered  from  the  notices 
received  by  the  plaintiff.  Counsel  for  re- 
spondent argues  that,  having  elected  to  can- 
cel the  policy  upon  a  ground  which  was  not 
available  to  It,  for  tbe  reason  that  the  facts 


were  wanting  to  sustain  It,  the  company  Is 
estopped  to  insist  upon  the  cancellation.  It 
will  be  noticed  that  as  between  the  insured 
and  insurer  there  Is  a  mutual  right  of  can- 
cellation given  under  the  policy  the  form  of 
which  Is  prescribed  by  the  statute  hereinbe- 
fore referred  to.  The  insured  has  the  right 
to  elect  arbitrarily  to  cancel  the  policy,  and 
the  Insurer  has  the  same  arbitrary  right  to 
cause  cancellation  to  be  made,  with  the  con- 
dition that  the  notice  of  cancellation  shall 
not  become  effective  for  fire  days.  This  lat- 
ter provision  undoubtedly  is  for  the  purpose 
of  allowing  the  insured  to  obtain  other  In- 
surance if  he  so  desires.  If  the  right  of  the 
insurer  to  cancel  Its  policy  was  limited  to 
certain  conditions  or  contingencies,  then, 
where  notice  of  cancellation  referred  to  one 
of  those  grounds,  such  as  nonpayment  of 
premium,  such  notice  would  be  Ineffectual 
where  the  insured  could  show  that  the  pre- 
mium in  fact  had  been  paid,  even  though, 
had  some  other  of  the  permitted  grounds  been  _ 
assumed  by  the  insurer,  the  notice  of  can- 
cellation would  hare  been  effective.  In  such 
a  case  the  argument  of  respondent  without 
doubt  would  be  Incontrovertible.  Here  the 
notice  given  to  the  insured  definitely  inform- 
ed tbe  latter  that  cancellation  was  made  of 
the  policy.  The  insurer  was  not  under  neces- 
sity to  state  the  grounds  upon  which  such 
cancellation  was  based,  and  a  misstatement 
of  the  grounds  which  might  have  Influenced 
It  to  take  the  action  would  not,  in  our  opin- 
ion, have  the  effect  of  nullifying  the  notice 
of  cancellation.  The  trial  court  made  a  find- 
ing that  the  notice  of  cancellation  was  mis- 
leading. The  notice  was  not  misleading  in 
that  there  was  any  ambiguity  or  imcertalnty 
as  to  the  advice  given  by  It  to  the  Insured 
that  the  policy  was  canceled  and  the  finding 
referred  to,  to  our  mind,  falls  to  find  sup- 
port in  the  evidence.  Our  conclusion  Is  that, 
on  the  record  as  It  Is  presented  to  us,  the 
judgment  for  the  plaintiff  cannot  be  sus- 
tained. 

Other  questions  argued  by  appellant  we 
think  it  unnecessary  to  discuss  In  view  of  tbe 
conclusion  expressed  upon  the  main  proposi- 
tion involved  in  the  case. 

The  Judgmoit  is  reversed. 

We  concur:     CONBBY,   P.   3.',    WORKS, 

Judge  pro  tern. 

(33  Cal.  App.  «71) 
VOSS  V.  LEVI  (two  cases).    (Civ.  1873,  2118.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    May  16,  1917.) 
1,  Guaranty  <S=»53(2)— Novation  (S=»5— Rb- 

ZJBASE  FBOM  I.EABE. 

The  mere  acceptance  of  rental  by  a  landlord 
from  a  person  in  possession  of  the  leased  prem- 
ises could  not  amount  to  a  consent  to  release  tbe 
original  parties  from  the  obligations  of  their 
written  contract,  and  did  not  operate  to  dis- 
cbarge guarantor  of  lease. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  S  64 ;  Novation,  Cent  Dig.  $  5.] 
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SL   liAITDLOBD     AND    TbRAICT     «=9lM®— SUB- 

BENDEB  AND  AcCEPTANCB. 

Though  the  landlord's  agent  told  the  tenant 
that  he  might  move  out  if  Be  desired,  the  per- 
miaaion  did  not  become  binding  on  the  landlord 
until  the  tenant's  surrender  of  the  premises  had 
been  accepted  by  him,  and  he  took  possession 
of  the  premises  and  proceeded  to  have  them  re- 
modeled. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  788.] 

Appeals  from  Superior  Court,  San  Diego 
Oounty;  CL  N.  Andrews,  Judge. 

Actions  by  C.  L.  Voss  against  Ad<dph  Levi. 
From  the  Judgment  in  one  case  and  an  Order 
denying  hla  motion  for  new  trial,  defendant 
appeals,  from  the  Judgment  in  the  other  case, 
he  appeals,  and  from  the  Judgment  In  such 
other  case,  plaintiff  also  aK>eals.  Judgment 
and  order  in  the  first  case  affirmed,  and  Judg- 
ment in  the  second  case  affirmed. 

Hoff  &  Chatterson,  of  San  Diego,  for  ap- 
pellant E.  T.  Laonon,  of  San  Diego,  for  re- 
spondent 

JAMES,  J.  On  the  24th  day  K>f  January, 
1911,  one  Trepte  leased  to  the  Diamond  Car- 
riage &  Llyery  Company,  a  corporation,  cer- 
tain real  property  in  the  dty  of  San  Diego  for 
a  period  of  five  years  for  a  total  rental  of 
$7,500,  which  was  made  payable  monthly  in 
advance  at  the  rate  of  $125  each  month.  The 
lease  contained  a  term  prohibiting  subletting 
without  the  written  consent  of  the  lessor. 
Adolph  Levi  and  J.  B.  Oonn^l  signed  the 
lease  as  guarantors.  On  the  12th  day  of 
June,  1913,  Trepte  assigned  the  lease  to  Voss, 
the  plaintiff  herein.  The  plaintiff  was  not  a 
resident  of  the  state^  but  was  at  all  times 
material  to  this  controversy  represented  by 
B.  E.  Selmser,  who  resided  in  the  city  of  San 
Diego.  The  lessee  company,  by  reason  of 
nonpayment  of  state  license  tax,  forfeited  its 
charter  on  November  30,  1912.  The  stock 
of  the  company  had  theretofore  been  trans- 
ferred to  a  firm  called  Davis  &  Crawford. 
Subsequent  thereto  Davis  &  Crawford  trans- 
ferred to  Adolph. Levi  and  Edgar  Levi,  and 
they  in  turn  transferred  to  A.  O.  Griffith, 
who  in  turn  transferred  to  one  Morse.  In 
September,  1914,  Morse  moved  out  and  left 
the  property  vacant  The  hnslness'  during  all 
of  these  times  was  conducted  either  under 
the  name  of  "Diamond  Carriage  &  Livery 
Company"  or  "Diamond  Carriage  Company." 
After  the  transfer  of  the  lease  by  Trepte, 
the  rent  was  paid  to  the  agent  of  the  plain- 
tiff, who  received  checks  from  individuals 
occupying  the  premises  and  gave  receipts  to 
and  in  the  names  of  such  individuals.  Morse 
bad  a  conversation  with  Selmser,  the  agent 
of  the  plaintiff,  prior  to  September,  1914,  in 
which  this  agent  informed  Morse  that  he 
could  surrender  the  property  at  any  time  be 
desired,  as  more  rental  could  be  secured  by 
the  owner  than  was  being  paid  tmder  the 


Morse  testified  that  he  asked  for  a 

reduction  of  rmt,  to  which  the  agent  woulG 
not  consent,  and  was  told  that,  if  he  wanted 
to  give  up  the  premises,  he  would  be  released. 
He  further  testified  that  he  moved  out,  but 
after  he  moved  out  rent  was  demanded  from 
him  by  Selmser.  No  rent  was  paid  after  the 
1st  dajr  of  September,  1914,  and  on  about  the 
19th  of  January,  1915,  Selmser,  on  belialf  of 
plaintiff,  took  possession  of  the  premises, 
made  material  changes  in  the  building  by 
having  stalls  taken  out  and  a  cement  floor 
put  in,  all  in  preparation  to  change  the  use 
of  the  building  from  that  to  which  it  bad 
theretofore  been  put  There  were  two  ac- 
tions brought  for  rent  by  wliich  the  plaintiff 
sought  to  recover  against  Adolph  Levi  as 
guarantor  under  the  lease;  Connell  having 
died  in  the  meantime.  The  complaint  in  the 
first  action  was  ffied  on  November  18,  1914, 
and  in  that  action  the  rental  for  the  nioutlis 
of  September,  October,  and  November,  1914, 
amounting  to  $375,  was  sought  to  be  recov- 
ered. Thereafter,  in  June,  1915,  another  ac- 
tion was  brought  to  recover  rental  alleged 
to  have  accrued  for  the  mraiths  of  December, 
January,  February,  March,  April,  and  May, 
1915.  In  the  first  action  recovery  of  the 
amount  sued  for  was  allowed  by  the  court 
In  the  second  action  the  court  found  tliat  the 
lease  had  been  terminated  on  the  19tb  day 
of  January,  1915,  when  the  plaintiff  took  pos- 
session and  assumed  control  of  the  premises, 
and  therefore  allowed  a  recovery  only  of 
rental  for  the  month  of  December  and  19 
days  in  January,  1916.  The  defendant  ap- 
pealed from  the  Judgment  in  the  first  case 
and  from  an  order  denying  a  motion  for  a 
new  trial.  The  defendant  also  appealed  from 
the  Judgment  entered  in  the  second  case. 
The  plaintiff  was  dissatisfied  with  the  Judg- 
ment in  the  second  case,  because  the  court 
limited  the  recovery  to  the  amount  of  rental 
accruing  only  to  the  19th  of  January,  1915, 
and  bis  appeal  from  that  Judgment  is  also 
brought  here;  the  appeals  being  number,  re- 
spectively. Civil  1873  and  2118.  By  a  stipu- 
lation entered  Into  between  counsel,  these  ap- 
peals have  been  consolidated  and  are  pre- 
sented together. 

There  is  really  but  one  point  material  for 
consideration  a&  determinative  of  both  ap- 
peals, and  that  Is:  Was  the  lease  originally 
entered  into  by  the  corporation  lessee  ter- 
minated prior  to  September,  1914,  by  surren- 
der of  the  premises  and  the  acceptance  there- 
of by  Uie  assignee  of  the  lessor?  In  addition 
to  tacts  shown  and  which  have  been  recited 
in  brief  in  the  foregoing,  it  also  appeared  In 
evidence  that  no  written  con&ent  had  ever 
been  given  by  the  lessor  or  his  assignee,  or 
the  agent  of  the  latter,  to  the  assignment  of 
the  lessee's  interest  It  did  appear  that  the 
several  persons  holding  possession  under  the 
lease  paid  the  rental  to  the  agent  of  the  own- 
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er,  and  tliat  lie  Issued  to  them  receipts  In 
their  own  names.  It  did  not  appear,  however, 
In  any  other  way  than  such  acts  would  give 
evidence  of,  that  the  owner  ever  consented 
to  release  tjie  original  lessee  or  the  guaran- 
tors on  the  lease  from  the  obligations  of 
their  contract  The  business  carried  on  on 
the  premises  up  to  the  time  that  Morse 
moved  out  was  always  conducted  under  the 
name  of  the  "Diamond  Carriage  &  Livery 
Company"  or  the  "Diamond  Carriage  Com- 
pany," and  the  several  persons  who  occupied 
the  premises  claimed  to  so  occupy  them  un- 
der the  lease  as  originally  made  and  under 
all  the  particular  terms  thereof.  Further- 
more, the  possession  of  the  premises  was 
passed  to  each  by  the  act  of  the  precedli^  oc- 
cupant, the  owner  having  no  part  whatever 
In  making  delivery  of  the  premises  to  any  of 
the  ocotipants,  except  to  the  original  lesaee. 

[1]  The  mere  acceptance  of  rental  from 
tbe  person  In  possession  of  the  premises 
could  not  amount  to  a  consent  to  release  par- 
ties from  the  obligations  of  their  written  con- 
tract. Such  obligations  so  solemnly  express- 
ed are  not  to  be  so  easily  put  an  end  to. 

[2]  Notwithstanding  that  the  agent,  Selm- 
ser,  told  Morse  prior  to  September,  1814, 
that  he  might  move  out  If  he  desired,  that 
permission  would  not  become  of  binding  ef- 
fect upon  the  lessor  until  the  surrender  of 
the  premises  had  been  accepted  by  the  lat- 
ter. Such  acceptance  of  surrender  was  evi- 
denced only  at  the  time  the  plaintiff,  mi  the 
19th  day  of  January,  1916,  took  possession  of 
the  premises  and  proceeded  to  have  them  re- 
modeled, ^at  an  acceptance  of  surrender 
was  then  completely  had  we  have  no  doubt 
The  court's  conclusion  on  that  matter  we 
fully  agree  with.  The  cases  of  Bradbury  v. 
Hlgglnson,  182  Cal.  602, 123  Pac.  797,  and  Wel- 
come V.  Hess,  90  Cal.  507,  27  Pac.  369,  25  Am. 
St  Rep.  145,  which  are  cited  by  both  coun- 
sel in  the  case,  furnish  no  argument  which, 
In  our  opinion,  proposes  any  different  con- 
daslon  than  that  which  we  have  expressed. 

The  Judgment  and  order  in  case  No.  1873 
are  afiBrmed.  The  Judgment  In  case  No.  2118 
Is  affirmed. 

We  concur:     CONEBT,  P.  J.;    WORKS, 

Judge  pro  tern. 

(33  C{il.  App.  7S8) 

B.   A.  HARDISON  PERFORATING  CO.  v. 
DAVIES  et  aL     (Civ.  1869.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  23,  1917.    Rehearing  Denied 
by  Supreme  Court  July  19,  1917.) 

1.  Replevin  ®=>72— Right  to  Possession— 
Sttfficienct  of  Evidence. 
In  an  action  of  claim  and  delivery  for  the 
recovery  of  tools  and  implements  to  drill  for 
oil  on  the  theory  that  they  bad  been  loaned  to 
a  company  wbicb  forfeited  its  lease  so  that 
defendant  landlord  seized  the  tools,  evidence 
held  saificient  to  support  finding  that  plaintiff 


was  entitled  to  possession  of  the  artidea  when 
the  action  was  commenced;  the  tools  having 
been  loaned,  and  not  sold. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {$  292-296.] 

2.  Replevin  «=361— Dioiand— Plbasins. 

In  an  action  of  claim  and  delivery,  the  com- 
plaint, alleging  that  on  the  day  when  the  com- 
plaint was  filed  plaintiff  demanded  of  defendants 
poflsession  of  the  property,  and  defendants  re- 
fused, and  now  refuse,  to  deliver,  sufficiently  al- 
leged that  the  commencement  of  the  action  was 
preceded  by  demand,  since  the  use  of  the  terms 
"demanded,"  and  "refused  and  now  refuse," 
demonstrated  that  the  pleader  contemplated  the 
past  and  not  the  future  of  the  day  when  the 
complaint  was  filed. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  i  223.] 

Appeal  from  Superior  Court  Kern  Cotinty; 
Paul  W.  Bennett  and  Howard  A.  Peairs, 
Judges. 

Action  by  the  E.  A.  Hordlson  Perforating 
Company,  a  corporation,  against  J.  F.  Da- 
vies  and  G.  M.  Kyle.  From  the  Judgment 
and  an  order  denying  motion  for  new  trial, 
defendants  appeal.  Judgment  aqd  order  af- 
firmed. 

Geo.  B.  Whltaker,  of  Bakersfleld,  for  ap- 
pellants. E.  li.  Foster  and  Chas.  A.  Barn- 
hart,  both  of  Bakersfleld,  for  respondent 

WORKS,  Judge  pro  tern.  This  is  an  appeal 
from  the'  Judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  respondent  delivered  to  the  Hiber- 
nian Petroleum  Company  certain  tools  and 
Implements  which  were  put  to  use  by  that 
corporation  in  an  attempt  to  produce  oil 
from  a  certain  tract  of  land  which  it  held 
under  lease  from  appellant  Davles.  The 
Hibernian  Company  forfeited  the  lease,  and 
Davles,  at  the  time  of  his  re-entry  upon  the 
land,  seized  the  personal  property  above 
mentioned  as  also  forfeited  to  him  under  a 
certain  provision  of  the  lease.  The  Hardlson 
Company  commenced  this  action  of  clnim 
and  delivery  for  the  recovery  of  the  tools 
anU  implements,  upon  the  theory  that  they 
had  been  loaned  to  the  Hibernian  Company, 
and  that  the  respondent  had  never  parted 
with  title  to  them.  The  respondent  recover- 
ed Judgment 

[1]  The  appellants  contend  that  the  deliv- 
ery of  the  personal  property  to  the  Ellber- 
nlan  Company  was  not  a  loan,  but  a  sale, 
and  that  the  evidence  fails  to  sustain  the 
finding  of  the  trial  court  that  the  respondent 
was  entitled  to  the  possession  of  the  articles 
at  the  time  the  action  was  commenced.  The 
witness  Deuel,  the  vice  president  and  man- 
agrer  of  respondent,  has  this  to  say  of  the 
delivery  to  the  Hibernian  Company: 

"The  Hardlson  Company  didn't  dispose  of  its 
title  to  the  property.  It  never  has.  I  didn't 
receive  any  money  from  anybody  for  those  tools. 
This  is  true  in  reference  to  every  item  on  that 
list" 
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On  cross-examination  he  said  furtber,  re- 
ferring to  the  president  of  the  Hibernian 
Company : 

"I  practically  loaned  him  these  tools  with  the 
price  put  on  in  case  he  lost  any  of  them,  be- 
cause a  great  number  of  friends  of  mine  were 
interested  in  the  company.  I  was  myself.  I 
considered  on  account  of  these  things  It  was 
best  to  let  them  use  the  tools." 

One  of  the  directors  of  the  Hibernian  Com- 
pany testified  that  the  president  of  that  cor- 
poration told  the  directors  that  the  delivery 
of  the  tools  to  the  company  was  "practically 
a  loan,  •  •  •  an'd  we  will  never  be  asli- 
ed  to  pay  for  them."  While  these  state- 
ments are  largely  conclusions,  and,  under 
all  the  circumstances  of  the  case,  might  have 
been  regarded  by  the  trial  Judge  with  sus- 
picion, he  was  the  sole  Judge  of  their  weight, 
and  they  are  siaiclent  to  support  the  finding 
which  appellants  assail. 

[2]  The  appellants  Insist  that  there  was 
no  showing  that  the  commencement  of  the 
action  was  preceded  by  a  demand  that  ap- 
pellants deliver  up  the  tools  and  implements. 
The  complaint  alleges,  after  setting  out  a 
list  of  the  articles  claimed,  that  on  a  certain 
day  "the  plaintiff  demanded  of  the  defend- 
ants the  possession  of  the  safd  personal  prop- 
erty, and  the  defendants  refused  and  now 
refuse  to  deliver  said  personal  property  to 
the  plaintiff,"  and  the  allegation  was  not 
denied  In  the  answer.  The  difficulty  Is,  how- 
ever, api>ellants  insist,  that  the  day  on  which 
demand  Is  thus  alleged  to  have  been  made 
was  the  'day  upon  which  the  complaint  was 
filed.  They  contend  for  the  rule  that  a 
pleading  Is  to  be  construed  most  strongly 
against  the  pleader,  and  assert  that  such  a 
construction  shows  the  demand  to  have  been 
made  after,  not  before,  the  filing  of  the  ccm- 
plalnt.  There  are  several  obstacles  to  such 
a  construction.  A  statement  In  the  com- 
plaint Indicating  that  demand  wns  made  aft- 
er Its  filing  would  have  been  futile;  and  a 
construction  showing  the  futility  of  an  alle- 
gation In  a  pleading  will  not  lightly  be  ma'de 
as  against  a  possible  construction  exhibit- 
ing Its  utility.  Again,  the  allegation  Is  that 
plaintiff,  on  the  day  mentioned,  "demanded," 
and  that  defendants  "refused  and  now  re- 
fuse," delivery  of  the  property.  The  use  of 
these  terms  demonstrates  that  the  i>ast,  and 
not  the  future,  was  In  the  contemplation  of 
the  pleader. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CONBEY,  P.  J:    JAMES,  J. 


(33  Cal.  App.  665) 
RUDIN  et  aL  v.  REA  et  aL     (Civ.  2046.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    May  15,  1917.) 

LiMrrATioN  or  Actions  «=5>99(1)— Computa- 
tion OF  Pekiod — Fbauo. 
Employe's  frniid  in  tran.sferring  to  plaintiffs 
securities  in  settlement  of  obligation  and  their 


'  failure  to  discover  the  fraud  held  not  to  extend 
term  of  statute  of  limitations  so  as  to  permit 
employer  to  recover  on  employe's  bond. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  47T.] 

Appeal  from  Superior  Court,  Santa  Clara 
(3ounty ;  J.  R.  Welch,  Judge. 

Action  by  John  Rudln  and  others,  trustees 
for  the  King-Richardson  Company,  against 
James  W.  Rea  and  others.  Judgment  for  de- 
fendants James  W.  Rea  and  V.  Koch,  and 
plaintiffs  appeal.    Affirmed. 

Stanley  Moore,  of  San  Francisco,  and 
Wilder  Wight,  of   Oakland,   for  appellants. 

E.  M.  Rosenthal,  B.  M.  Rea.  and  A,  A.  Cald- 
well, all  of  San  Jose,  for  respondents. 

PER  CTTRIAM.  Action  upon  a  bond. 
Judgment  went  for  the  defendants,  Jas.  W. 
Rea  and  V.  Koch,  and  plaintiffs  appeaL 

The  facts  of  the  case  are  briefly  these:    A. 

F.  Palmer  was  an  agent  of  the  Klng-RIcbard- 
son  Company,  a  corporation  engaged  In  the 
business  of  selling  and  distributing  books, 
and  In  the  course  of  that  agency  sold  the 
books  of  the  King-Richardson  Company,  re- 
ceived payments  on  account  of  such  sales, 
and  made  and  reported  collection  to  the  com- 
pany. It  became  necessary,  according  to  the 
rules  of  the  company,  for  Palmer  to  give  a 
bond  for  the  faithful  performance  of  his 
duties  as  such  agent,  and'  he  gave  the  bond 
upon  which  this  suit  Is  brought,  signed  by  the 
sureties  Koch  and  Rea.  Subsequently  Palm- 
er was  found  to  be  indebted  to  his  em- 
ployer In  a  considerable  sum  of  money,  and. 
without  the  knowledge  of  his  sureties  upon 
the  bond,  and  without  any  Information  im- 
parted to  them,  an  arrangement  was  en- 
tered Into  between  the  King- Richardson  Com- 
pany and  Palmer  by  which  the  latter  under- 
took to  transfer  to  his  employer  certain 
securities  In  settlement  of  his  obligation  and 
liability  to  It.  Some  considerable  time  after 
that  arrangement  had  been  made  It  was  dis- 
covered that  Palmer  had  embezzled  these  se- 
curities, the  real  owners  of  them  appeared  and 
the  Klng-Rlchardson  Company  lost  the  bene- 
fit of  them.  Thereupon  through  Its  trustees 
It  brought  suit  upon  the  bond.  That  suit  was 
brought  more  than  four  years  after  the  obli- 
gation otherwise  would  have  arisen  on  the 
bond.  The  statute  of  limitations  was  plead- 
ed by  the  sureties. 

As  against  the  statute  It  is  urged  by  the 
plaintiffs  that  the  fraudulent  acts  of  Palmer 
in  making  the  settlement  with  the  company 
by  means  of  the  transfer  to  It  of  the  securi- 
ties referred  to,  and  the  failure  of  the  com- 
pany to  discover  tlie  facts  of  the  fraud,  ex- 
tended the  term  of  the  statute  so  as  to  per- 
mit them  to  recover  against  the  sureties  on 
the  bond.  The  lower  court  held,  however, 
that  the  term  of  the  statute  was  not  extended 
by  those  acts  on  the  part  of  Palmer,  and  the 
only  question  l>efore  us  In  this  case  is  whether 
or  not  the  alleged  fraudulent  acts  of  Palmer 
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worked  an  extension  of  the  statute  of  liml- 
tatlons  so  as  to  bring  this  suit  within  Its 
terms. 

We  are  of  the  c^lnlon,  after  a  careful  ex- 
amination of  the  cases,  that  the  trial  court 
was  not  in  error  In  holding  that  the  cause  of 
action  against  the  sureties  was  barred  by  the 
statute.  That  being  so,  the  other  points  In 
the  case  become  Immaterial,  and  It  Is  not 
necessary  to  discuss  them;  but  upon  the 
ground  that  the  statute  of  limitations  barred 
the  actl<Mi  against  the  sureties,  the  judgment 
will  be  afSrmed.    It  Is  so  ordered. 

(33  Cal.  App.  719) 

OFFICER  T.  AVERY  MlUi  &  LUMiBER  CO. 
(Civ.  1862.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    May   IS,   1917.) 

Ctjstomb  and  Usaoes  ®=»19(3)— Evidence— 

sufficikncy. 
BJvidence  held  sufficient  to  establish  trade 
custom  under  which  seller  of  lumber  on  60  days' 
time  could  bring  suit  within  60  days  if-  the 
purchaser  was  made  defendant  in  an  action  by 
any  other  person. 

[Ed.  'Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  J  46.] 

i^peal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  by  H.  E.  Officer  against  the  Avery 
Mill  &  Lumber  Company.  Judgment  for 
plaintiff  and  order  denying  new  trial,  and  de- 
fendant appeals.    Affirmed. 

B.  I.  Feemster,  of  Vlaalla,  for  ai^ellant. 
Lemberson,  Burke  &  Lamberson,  of  Visalla, 
for  re^Mndent. 

WORKS,  Judge  pro  tern.  This  Is  an  ap- 
peal from  the  Judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  Judg- 
ment for  an  amount  alleged  to  be  due  on  a 
shipment  of  lumber.  The  parties  agree  as 
to  the  sum  that  is  unpaid,  but  the  appellant 
contends  that  the  bill  was  not  due  when  the 
suit  was  commenced.  It  la  conceded  that, 
under  a  custom  prevailing  In  the  lumber 
business,  the  sale  was  at  60  days'  time,  but 
the  action  was  begun  within  that  period. 
The  respondent  justifies  the  early  prosecution 
of  the  suit  under  an  alleged  custom  of  the 
business,  supplementary  to  the  custom  that 
sales  are  at  60  days,  to  the  effect  that,  if  a 
buyer  Is  sued  by  any  creditor  on  any  ac- 
count before  the  expiration  of  60  dajns  after 
a  given  sale  of  lumber,  the  bill  Immediately 
becomes  due.  Evidence  was  Introduced  tend- 
ing to  show  that  an  action  had  been  filed 
against  the  appellant  by  a  certain  plaintiff 
within  60  days  after  the  sale  to  appellant 
and  before  the  commencement  of  this  action, 
and  evidence  of  the  alleged  custom  was  also 
received. 

The  appellant  makes  the  contention  that 
the  findings  are  not  supported  by  the  evi- 


dence In  two  respects.  The  first  of  these  is 
that  there  was  no  evidence  of  the  existence 
of  such  a  custom  as  the  one  relied  on  by 
respondent  We  have  read  the  record,  and 
our  Inspection  of  it  convinces  us  that  the 
point  is  not  well  taken. 

The  second  point  made  is  that  the  evidence 
does  not  show  a.  custom  of  such  notorletyj 
as  to  Impute  to  appellant  a  knowledge  of  Its 
existence;  but  the  witness  Cooper  testified 
that  the  custom  was  "In  general  usage  and 
effect  in  the  lumber  trade  in  California"  at 
the  time  the  lumber  was  sold,  and  he  further 
said  that  it  was  then  "commonly  Imown  and 
recognized  among  the  retail  lumber  dealers." 
Moreover,  there  Is  some  evidence  that  the 
appellant  had  actual  knowledge  of  the  cus- 
tom. The  testimony  of  Cooper  tended  to 
show  that  notice  of  its  existence  was  printed 
in  certain  lists  issued  by  the  larger  lumber 
concerns  whldi  sell  to  the  retail  dealers, 
and   he  said: 

"If  I  remember  rightly,  I  asked  Mr.  Avery 
[the  president  of  appellant]  if  be  bad  any  of 
those  lists,  and  he  said  he  had  a  bunch  of  Uiem 
or  our  acknowledgments  to  them." 

The  Judgment  and  order  are  affirmed. 
We  concur:    OONRET,  P.  J.;    JAMES,  J. 

(33  Cal.  App.  661) 
BAILEY  ORNAMENTAL  IRON  CO.  v. 
GOLDSCHMIDT  et  al. 
(Ciy.  2238.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  14,  1917.) 

1.  Constitutional  Law  ®=>1Q1  —  Obuqa- 
TioN  op  Contract  —  Mechanics'  Liens  — 
Statutes. 

The  obligation  of  a  contract  would  be  violat- 
ed by  allowing  a  lien  for  construction  work  not 
commenced-  until  July  T,  1911,  though  done  un- 
der contracts  made  before  June  30tn;  the  lien 
being  claimed  under  Code  Civ.  Proc.  {$  11^, 
1184,  amended  by  St  1911,  p.  1313  et  seq., 
which  became  effective  June  30,  1911,  Const 
art.  20, 1  15,  not  giving  a  mechanic's  lienor  his 
substantive  right,  and  the  mechanic's  lien  law 
not  relating  alone  to  the  remedy. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Sg  494,  496.] 

2.  contbacts  «s»167  —  incobforation  of 
Law. 

'Phe  law  in  force  at  the  time  a  contract  is 
executed  enters  into  and  forms  a  part  of  the  . 
contract 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  S  7S0.] 

Appeal  from  Superior  Court,  Los  Angeles 
County  ;  Frank  "G.  Flnlayson,  Judge. 

Action  by  the  Bailey  Ornamental  Iron 
Company,  a  corporation,  against  Emma  M. 
Goldschmidt,  the  Imperial  Iron  &  Machine 
Ciompany,  a  corporation,  and  others.  From 
a  judgmmit  for  defendants,  plaintiff  appeals. 
Affirmed. 

Andrew  J.  Oopp,  Jr.,  of  Los  Angeles,  for 
appellant.  E  B.  Coll,  of  Los  Angeles,  for 
respondents. 
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OONRET,  P.  J'.  Actl<m  to  enforce  a  me- 
chanic's lien  claimed  by  the  plaintiff.  The 
plaintiff  appeals  from  the  Judgment. 

In  March,  1011,  the  detendant  Emma  M. 
Goldschmldt,  being  about  to  cause  the  erec- 
tion of  a  dwelling  house  on  land  owned  by 
ber  in  the  city  of  Loe  Angeles,  entered  into 
an  oral  contract  with  the  Imperial  Iron  & 
Machine  Company,  under  which  that  compa- 
ny agreed  to  construct  for  her  a  certain  iron 
balcony  as  a  part  of  the  proposed  building. 
The  price  for  the  work  was  to  be  $268 ;  no 
time  for  the  payment  being  named  in  tbe 
agreement  Mrs.  Goldschmldt  paid  an  in- 
Btallment  of  this  price  on  May  18,  and  tbe 
remainder  thereof  on  June  S,  1911,  altbou^ 
at  those  times  none  of  tbe  work  had  been 
don&  On  June  26,  1911,  the  Imperial  Iron  & 
Madtilne  Company  entered  into  an  oral  coa- 
tract  with  tbe  plaintiff  tor  tbe  construction 
of  said  balcony.  The  work  was  commenced 
by  the  plaintiff  on  the  7th  day  of  July,  and 
completed  on  the  16th  day  of  August,  1911. 
Later  the  building  was  completed  and  a  no- 
tice of  claim  of  lien  In  due  form  was  filed 
for  record  by  tbe  plaintiff. 

At  all  times  prior  to  June  30,  1911,  the 
law  permitted  the  owner  of  real  property.  In 
causing  the  construction  of  any  improvement 
thereon  at  a  cost  of  not  more  than  $1,000,  to 
provide  for  such  Improvement  by  a  contract 
not  filed  in  the  recorder's  ofiSce,  or  even  by 
an  oral  contract,  and  to  pay  tbe  considera- 
tion therefor  whenever  it  pleased  him  to  do 
bo;  and  tbe  provisions  of  the  Code  of  Civil 
Procedure  with  reference  to  putting  In  writ- 
ing building  contracts,  and  filing  them  for 
record,  and  the  provisions  of  that  Code  rela- 
tive to  the  mode  and  time  of  payment  and  the 
withholding  of  a  percentage  of  the  contract 
price,  were  not  applicable  thereto.  "It  was 
permissible  for  the  parties  to  contract  for 
the  payment  of  tbe  whole  amount  to  tbe  con- 
tractor before  the  commencement  of  tbe 
work."  Denlson  v.  Burrell,  119  Cal.  180,  51 
Pac.  1;  Southern  CaL  Lumber  Ca  v.  Jones, 
133  Cah  242,  65  Pac.  378. 

Sections  1183  and  1184  of  the  Code  of  Civil 
Procedure  were  amended  by  a  statute  which 
became  effective  on  June  30,  1911.  Stats. 
1911,  p.  1313  et  seq.  If  these  amendments 
are  applicable  to  the  present  case,  tbe  plain- 
tiff was  entitled  to  enforce  its  claim  of  lien ; 
otfierwise,  tbe  Judgment  in  favor  of  defend- 
ants should  be  affirmed.  Tbe  argument  for 
appellant  relies  upon  that  section  of  the  state 
Constitution  which  declares  that: 

"Mechanics,  materialmen,  artisans,  and  labor- 
ers of  every  class  shall  have  a  lien  upon  the 
property  npon  which  they  have  bestowed  labor 
or  furnished  material,  for  the  value  of  such  la- 
bor done  and  material  furnished;  and  tbe  Leg- 
islature shall  provide,  by  law,  for  tbe  speedy  and 
efficient  enforcement  of  such  liens.  Const, 
art  20,  t  15. 

[11  Appellant  contends  that  its  substantive 
right  is  given  by  tlie  Constitution ;  that  tbe 
mechanics'  lien  law  relates  to  tbe  remedy; 
and  that  therefore  no  obligation  of  contract 


is  vl<^ted  by  allowing  It  a  lien  for  conatruo- 
tlon  woric  which  was  not  commenced  nntU 
July  7,  1911,  although  It  was  done  pursuant 
to  contracts  entered  Into  prior  to  tbe  30tb  of 
June.  This  contention  cannot  be  sustained. 
Referring  to  tbe  sectioD  of  the  Constituti<m 
Quoted  above,  tbe  Supreme  Court  said: 

"This  declaration  of  a  right,  like  many  others 
in  our  Constitution,  is  Inoperative  except  as  sup- 
plemented by  legislative  action.  So  far  as  8ut>- 
stantial  benefits  are  concerned,  the  naked  right 
without  the  interposition  of  the  Legislature  is 
like  the  earth  before  the  creation,  'without  form 
and  void,'  or  to  put  It  in  the  usual  form,  the 
Constitution  in  tnis  respect  is  not  self-execut- 
ing." Spinney  v.  Griffith,  98  CaL  149,  32  Pat 
974. 

The  foreg(4ng  decision  could  not  have  been 
rendered  except  upon  the  theory  that  tbe  con- 
stitutional provisions  do  not  create  a  com- 
plete right  and  that  the  actual  right  of  Uen, 
as  well  as  the  remedy  for  Its  enforcement, 
is  derived  from  the  statute,  and  that  until 
tbe  enactment  of  tbe  necessary  statute  tbe 
lien  contemplated  by  the  Constitation  cannot 
exist. 

[2]  It  Is  a  familiar  rule  that  tbe  law  In 
force  at  tbe  time  a  contract  is  executed  en- 
ters into  and  forms  a  part  of  tbe  contract 
Bamltz  v.  Beverly,  163  U.  S.  11^  16  Sup.  Ct 
1042,  41  L.  Ed.  93 :  Welsh  v.  Cross,  146  CaL 
621,  624,  81  Pac.  229,  106  Am.  St  Rep.  03,  2 
Ann.  Cas.  796.  When  Mrs.  Goldschmldt  con- 
tracted with  the  Imperial  Iron  &  Machine 
Company  for  the  construction  of  the  balcony 
and  paid  that  company  for  the  work,  tbere 
was  not  in  existence  any  law  under  wblcb, 
after  she  paid  the  contract  price,  her  projv 
erty  could  be  subjected  to  a  "mechanics  lien" 
of  a  subcontractor  whom  the  contractor 
might  thereafter  employ  to  do  the  work.  She 
was  under  no  obligatioa  to  prevent  tbe  con- 
tractor from  having  the  work  done  by  third 
persons,  and  she  was  not  bound  to  take  no- 
tice of  the  tACt  that  on  and  after  tbe  30tb 
of  June  there  would  be  a  different  law  gor- 
emlng  such  contracts. 

Counsel  for  appellant  has  referred  to  a  few 
Oallfomla  decisions  which  be  thinks  favor 
his  position ;  but.  In  oar  opinion,  they  do  not 
benefit  bis  case.  The  principal  decision  dis- 
cussed by  him  on  this  point  is  McCrea  v. 
Craig,  23  Cal.  522.  There  it  appeared  that  on 
April  28,  1862,  a  law  was  passed  In  relatitm 
to  liens  of  mecdianlCB  and  others,  wbidi  took 
effect  June  25,  1862,  tbe  last  section  of  wtaldt 
repealed  all  prior  laws  upon  tbe  subject 
Tbe  action  was  <M>e  to  enforce  a  Uen  for  ma- 
terials furnished  to  tbe  contractor.  Tnie 
plaintiff  had  commenced  to  furnish  those 
materials  prior  to  June  25tb,  but  did  not 
complete  the  fnmisbing  of  tbem  or  file  bis 
notice  of  lien  until  after  the  new  law  wait 
into  effect  Although  his  lien  was  deemed 
to  have  l>een  acquired  and  bis  notice  related 
back  to  tbe  time  when  he  commenced  furnish- 
ing tbe  materials,  nevertheless  it  was  held, 
that  after  tbe  new  statute  went  Into  effect 
all  subsequait  acts  or  proceedings  relating  to 
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the  lien  or  Its  enforoement  were  goTemed  by 
and  mnst  have  been  In  accordance  with  Its 
proTlaions.  Tba  right  of  Hen  came  within 
the  earlier  statute,  but  the  subsequent  steps 
of  procedure  for  the  enforcement  of  the  lien 
were  governed  by  the  law  as  amended. 

In  Andrews  &  Johnson  C!o.  v.  Atwood,  167 
HL  249,  47  N.  B.  387,  it  appeared  that  At- 
wood, the  owner  of  the  property,  entered  Into 
a  contract  with  a  contractor  for  the  erection 
of  a  building  upon  his  lot  Thereafter,  and 
while  the  building  was  In  course  at  con- 
struction, the  mechanic's  lien  law  was  amend- 
ed so  as  to  extend  Hen  rights  to  a  class  of 
persons  not  Included  in  the  law  as  It  was 
when  the  contract  was  made.  In  the  ded- 
Bion  the  new  class  of  claimants  was  conven- 
iently designated  by  the  term  "sub-subcon- 
tractors." The  court  said  that.  If  the  amend- 
ing act  should  be  held  to  govern  contracts 
entered  Into  before  the  act  was  passed,  It 
would  be  an  act  impairing  the  obligation  of 
contracts  and  would  clearly  fall  within  the 
Inhibition  of  the  Constitution.  See,  also^ 
Kendall  v.  Fader,  190  111.  204,  65  N.  E.  318. 

In  Bass  v.  Williams,  73  Mich.  208,  41  N. 
W.  229,  a  similar  question  arose.  The  court 
■aid: 

"Applying  the  statute  coming  in  force  in  June, 
a  burden  was  at  once  cast  upon  the  owners, 
which  they  did  not  assume  when  the  contract 
was  made — that  Is,  to  refuse  payment  to  Wil- 
liams until  tbey  had  gone  among  the  men  and 
inquired  of  each  and  every  one  of  them  If  their 
labor  had  entered  into  the  shingles,  and,  if  so, 
whether  they  bad  each  been  paid,  or  to  have  kept 

^      atvi/>t-     a/W*n«mf'     f\4     aanh     1oKnt>A*>'a     4-i  vnA       art  A     4'Ka 


under  the  same  eimditions  as  when  the  lease 
was  made. 

[Ed.  Note.— For  other  cases,  see  Landlotd 
and  Tenant,  Cent  Dig.  {  761.] 

Appeal  from  Superior  Oceart  City  and 
County  of  San  Francisco;  G.  E.  Crothen, 
Judge 

Action  by  Louise  Garlini  and  the  Eastern 
Outfitting  Company,  a  corporation,  against 
the  Louis  Schnlts  Company,  Incorporated,  a 
corporation.  I'rora  a  Judgment  for  defend- 
ant, and  an  order  sustaining  demurrer  to  the 
second  amended  complaint,  plaintiffs  appeal. 
Affirmed. 

Wm.  Hoff  Cook,  of  San  Francisco,  for  ap- 
pellants. Charles  W.  Slack  and  Chauncey 
S.  Goodrich,  both  of  San  Francisco,  and 
John  T.  Plgott,  of  Sacramento,  for  respond- 
ent 


a  strict  account  of  each  laborer  s  time,  and  the 
work  dooe,  and  then  to  see  thnt  each  was  paid 
before  making  payments  to  Williams,  or  to  pay 
to  Williams  at  the  peril  of  having  the  shingles 
seized  and  held  under  the  Hen  which  the  statute 
gives.  We  are  satisfied  that  this  statute  can- 
not be  applied  to  a  controct  made  before  the 
statute  took  effect.  It  impairs  the  obligation  of 
the  contract,  and  comes  plainly  within  the  inhi- 
bition of  the  Constitution.'' 

Ajiplying  to  this  case  the  reascming  of  the 
foregoing  dedslous,  we  think  that  the  amend- 
ments of  1911  are  not  ai^llcable  in  this  case 
and  that  no  right  of  Hen  became  vested  in 
tbe  plaintlflr. 

The  Judgment  Is  affirmed. 


We  concur: 
I>ro  tern. 


JAMES,  J.;   WOKES,  Judge 


(33  Cal.  App.*6E9) 

CAIILINI  et  al,  v.  LOUIS  SCHUI/TZ  CO., 
Inc.     (Civ.  2050.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   May  16,  1917.) 

Landiabd  and  Tbwant  €=»190%— Iixeoal 
coifsidebation  fob  lease— relief. 
The  lessee  of  property  In  the  segregated  dis- 
trict of  San  Francisco,  and  the  assignee  of  the 
lease,  all  parties  having  known  that  the  lessee 
would  obtain  almost  aU  the  rental  from  the 
renting  of  rooms  to  prostitutes,  bad  no  stand- 
ing to  nave  cancellation  of  the  lease  or  modifica- 
tion to  make  its  terms  less  onerous  on  the  lessee 
because  the  segregated  district  was  abolished, 
and  rooms  in  the  premises  could  not  be  rented 


PEE  CURIAM.  This  is  an  appeal  from  a 
Judgment  in  favor  of  defendant  entered  upon 
an  order  sustaining  a  demurrer  to  the  sec- 
ond amended  complaint  after  the  plaintlfrs' 
refusal  to  further  amend,  in  an  action  in 
which  the  relief  asked  was  the  cancellation 
of  a  lease  or  a  modification  thereof  so  as  to 
make  its  terms  less  onerous  upon  the  lessee. 

The  amended  complaint  is  uncertain  in 
many  of  the  respects  pointed  out  in  the  de- 
murrer ;  but,  passing  those  defects,  and  ad- 
dressing ourselves  to  the  main  objection, 
viz.  want  of  facts  averred  in  said  amended 
complaint  to  constitute  a  cause  of  action,  it 
appears  from  the  amende^d  pleading  that: 

'•T^e  said  leased  premises  were  located  in 
What  was  then  and  there  known  as  a  'segregat- 
ed_  district'  of  San  Francisco,  •  •  •  a^j 
said  district  was  denominated  and  designated 
as  the  'segregated  district'  by  police  authorities 
of  ban  Francisco,  for  the  purpose  of  permitting 
prostitutes  and  men  with  whom  they  might 
cohabit  and  other  people  of  'easy  virtue'  to 
reside  and  pursue  their  said  life  and  calling 
in  said  'segregated  and  restricted  district'  with- 
out molestation  or  interference  by  the  police  in 
so  doing;  •  ♦  •  and  at  said  time  both  the 
lessor  of  said  leased  premises,  and  its  succes- 
5?""-  *5-^*"**  herein,  the  defendant,  and  tho 
plaintiffs  herein,  were  well  acquainted  with  the 
aforesaid  facts  in  relation  to  such  segregated 
and  restricted  district:  and  by  reason  of  the 
aforesaid  conditions  the  rooms  in  said  premises 
so_  leased  were  rented  and  used  by  the  afore- 
said dass  of  people  without  any  molestation  or 
interference  by  the  police,  as  aU  of  the  afore- 
said parties,  as  lessors  and  lessees,  well  knew, 
and  almost  all  of  the  rental  to  be  derived  from 
said  premises  was  to  be  and  waa  from  the  rent- 
ing of  said  rooms  in  said  premises  for  the  pur- 
poses and  kind  of  people  as  aforesaid,  as  aU 
of  said  parties,  as  lessors  and  lessees,  well  knew, 
and  the  revenue  derived  and  to  be  derived  from 
such  renting  of  said  rooms  in  said  leased  prem- 
ises was  the  material  consideration  for  the  pay- 
ment of  the  rental,  as  provided  in  the  afore- 
said lease;  •  ♦  •"and  that  "the  aforesaid 
lease  was  so  made  as  aforesaid  with  a  fuU 
and  complete  knowledge  and  understanding  up- 
on the  part  of  the  lessor  and  lessee  thereiu 
named  that  the  rooms  in  the  said  leased  prem- 
ises were  to  be  so  used  and  rented  out  by  the 
lessee  to  said  class  of  people  as  afore- 
said. •     •     * " 
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Then  follow  averments  that  the  said  "seg- 
regated district"  has  been  abolished  by  the 
police  commission,  and  that  since  said  abo- 
lition "the  lessees  of  said  premises  under  the 
aforesaid  lease. have  been  and  are  unable  to 
rent  rooms  in  said  leased  premises  under  the 
same  conditions  as  they  were  at  the  time 
of  making  said  lease,  *  •  •  and  that 
the  material  part  of  the  consideration  for 
said  lease  •  •  ♦  was  the  income  and 
revenue  to  be  derived  from  so  doing."  The 
relief  prayed  for  is  the  cancellation  of  the 
lease  or  Its  modification  In  the  way  of  a  re- 
duction of  rent 

For  the  purposes  of  the  demurrer  the  fore- 
going allegations  of  the  complaint  must  be 
taken  as  true.  We  think  It  very  plain,  there- 
fore, without  going  further  into  the  aver- 
ments of  the  complaint,  that  the  lessee  and 
its  assignee  (plaintiffs  herein)  have  no  stand- 
ing in  a  court  either  of  law  or  equity,  and 
that  the  demurrer  to  the  complaint  was  prop- 
erly sustained. 

Judgment  affirmed. 

(33  Cal.  App.  667)         === 
BIDGAR  BROS.  CO.  v.  SOHMBISER  MFG. 
CO.     (Civ.  1826.) 

(District  Court  of  Appeal,  Second  District, 
California.     May  16,  1917.) 

1.  Contracts  <S=9(2)— Uncertainty— Agbnct 
Contract. 

An  agency  contract,  placed  at  the  bottom 
of  an  order  ticket  showing  a  list  of  articles 
ordered  by  the  agent  corporation  from  the  prin- 
cipal corporation,  which  read,  "To  have  ex- 
clusive agency  in  Imperial  Valley  for  1912  and 
by  ordering  one  car  before  Feb.  1st,  191H,  'Can 
have  the  agency  for  the  same  season,"  was  in- 
operative for  uncertainty  and  incompleteness. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  16.] 

2.  Evidence  ^=»450(6)— Paboi.  Bvidbncb  Ar- 

FECTiNG  Writings. 
In  the  agent  company's  suit  for  commissions, 
oral  evidence,  offered  in  an  endeavor  to  supply 
the  missing  members  of  the  contract,  was  im- 
properly received  over  defendant's  objection. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2079.J 

3.  Frauds,  Statute  of  ^=>53 — Contract  Not 
TO  BE  Performed  in  Year. 

An  agency  contract,  made  during  April, 
1912,  to  cover  the  seasctti  of  1913,  which  ex- 
pired about  October,  was  within  the  statute  of 
frauds  (Oiv.  Code,  |  1624,  subd.  1),  as  not  to 
be  performed  within  a  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  K  69,  80,  92.] 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Action  by  Edgar  Bros.  Cohipaiiy,  a  corpora- 
tion, against  the  Schmeiser  Manufacturing 
Company,  a  corporation.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

A.  G.  Bailey,  of  Woodland,  and  Phil  D. 
Swing,  of  El  Centre,  for  appellant.  McPher- 
rfn  &  Nichols,  of  Imperial,  for  respondent. 

WORKS,  Judge  pro  tem.  This  Is  an  ap- 
peal from  the  Judgment. 


The  respondent  datms  to  have  been  an 
exclusive  agent  of  appellant  for  the  year 
1913,  the  agency  pertaining  to  the  sale  with- 
in certain  territory  of  manufactured  articles 
which  were  the  output  of  appellant.  The  ac- 
tion was  commenced  to  recover  commissions 
on  various  of  such  articles  sold  in  the  ter- 
ritory during  the  year  by  the  Schmeiser  Com- 
pany itself,  and  the  Edgar  Bros.  Company 
had  Judgment  for  the  amount  of  those  com- 
missions. The  agency  contract  was  placed  at 
the  bottom  of  an  "order  ticket,"  showing  a 
list  of  articles  ordered  by  the  Edgar  con- 
cern from  the  Schmeiser  Company,  and  was,. 
omitting  the  signatures,  as  follows: 

^To  have  exclusive  agency  in  Imperial  Valley 
for  1912  and  by  ordering  one  car  before  Feb. 
1st,  1913,  can  have  the  agency  for  same  season." 

[1]  The  appellant  contends  that  the  agree- 
ment was  inoperative  for  uncertainty  and  in- 
completeness, and  the  claim  must  be  sus- 
tained. The  paper  is  so  lacking  in  the  terms 
going  to  make  a  workable  contract  of  agen- 
cy that  it  is  unnecessary  for  us  to  specify 
them. 

[Z]  A  considerable  amount  of  oral  evidence 
was  offered  in  an  endeavor  to  supply  th» 
missing  members,  and  it  was  received  by  the 
trial  court  In  the  face  of  objections  by  the 
appellant  The  evidence  was  improperly  ad- 
mitted. Conceding  that  the  expression  "one 
car"  and  the  word  "season"  called  for  ex- 
planation, there  was  nothing  further  in  the 
paper  which  required  the  aid  of  parol  evi- 
dence. The  terms  of  the  agency  were  neither 
uncertain  nor  ambiguous;  they  were  simply 
missing. 

[3]  The  testimony  of  witnesses  showed  that 
the  "season"  of  1913,  as  that  term  is  used  in- 
the  agreement,  expired  about  October.  The- 
contract  was  entered  into  during  April,  1912. 
It  was,  then,  not  to  be  performed  within  a 
year,  and  was  therefore  within  the  statute 
of  frauds,  av.  Code,  §  1624,  subd.  1;  Wlck- 
son  V.  Monarch  Cycle  Mfg.  Co.,  128  Cal.  156, 
60  Pac.  764,  79  Am.  St  Rep.  36.  For  the- 
reasons  given  above,  it  was  an  insufficient, 
memorandum  under  the  statute. 

It  is  not  necessary  to  consider  other  points 
which  are  urged  by  the  appellant 

The  Judgment  is  reversed. 

We  concur:     CONREY,  P.  J.;   JAMES,  J. 

'  (33  Cal.  App.  665) 

WILLIAMS  V.  SAVINGS  BANK  OF  SANTA 

ROSA  et  al.  (Civ.  2031.) 
(District  Court  of  Appeal,  First  District  Cali- 
fornia. May  14,  1917.) 
1.  GiFis  ®=330(4)— Bank  Deposit— Validity. 
Where  deceased  did  not  surrender  control 
over  funds  in  the  bank,  but  retained  possession 
of  the  passbook,  although  she  directed  the  bank 
to  change  the  deposit  into  a  joint  deposit  be- 
tween herself  and  sister  with  rights  of  survivor- 
ship, there  was  no  valid  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  56.] 
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2.  TRt7STa  «=>34(3)  —  Bank  Dkpobit— Suoti- 
GXKRCT  or  Evidence. 

Where  deceased  directed  a  bank  to  dianee 
her  deposit  into  a  joint  one  in  favor  of  herself 
and  sister  with  rights  of  survivorship,  writing 
to  the  bank  as  foUows:  "Will  you  please  add  my 
sister's  name,  Mrs.  M.  E.  Williams,  to  my  bank 
account,  which  will  make  it  more  convenient  to 
me" — upon  receipt  of  which  the  bank  entered  the 
account  in  the  passbook  as  subject  to  the  check 
of  either  sister  or  the  survivor  of  them,  although 
deceased  retained  possession  of  the  book,  held 
sufficient  to  constitute  a  trust  in  favor  of  the 
surviving  sister. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Diig.  {  44.] 

3.  Banks  and  Bankino  $=9301(5)  —  Joint 
De^posits — StjrnciKNCT  of  Evidence— Stat- 
ute. 

Where  deceased  directed  a  savings  bank  to 
ohange  her  deposit  into  a  joint  one  in  favor  of 
herself  and  sister  with  rights  of  survivor^ip, 
which  was  noted  by  the  bank  in  the  passbook 
of  which  decedent  retained  possession,  the  sur- 
viving sister  had  a  right  to  such  funds  on  depos- 
it under  St.  1909,  pp.  87-90,  as  amended  by  St. 
1911,  p.  1003,  making  valid  such  joint  deposits 
with  rights  of  survivorship. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  8  1174.] 

Appeal  from  Superior  Court,  Sononia 
County;   Thomas  O.  Denny,  Judge. 

Action  by  Mary  E.  Williams  against  the 
Savings  Bank  of  Santa  Rosa  and  another. 
Judgment  for  plaintiff,  and  Ernest  D.  Wood- 
man, executor  of  the  will  of  Laura  M.  N. 
Huntooo,  appeals  from  order  denying  mo- 
tion for  new  trial.    AflBrmed. 

Wilson  &  Wilson  and  F.  L.  Benjamin,  aU 
«f  San  Francisco,  for  appellant.  Hilliard 
C<»ii8tock,  of  Santa  Bosa,  for  respondent. 

KEBIUOAN,  J.  This  is  an  action  brought 
by  plaintiff  to  recover  a  sum  of  money  on  de- 
posit in  the  defendant  bank,  which  deposit 
is  also  claimed  by  the  defendant  Woodman 
as.  executor  of  the  wlU  of  Laura  M.  N.  Hun- 
toon,  deceased.  Plaintiff  recovered  Judg- 
ment, and  the  appeal  is  by  said  executor  from 
an  order  denying  bis  motion  for  a  new  trial. 

Mrs.  L>aura  M.  N.  Huntoon  died  at  the  age 
of  80  years,  being  a  widow  and  cfaUdless. 
For  a  long  time  before  her  death  she  bad 
been  afflicted  with  paralysis  and  was  able  to 
get  about  only  in  a  wheel  chair.  She  had 
lived  with  the  plaintiff  at  the  latter's  home 
for  12  years  prior  to  her  death,  during  all 
of  which  time  she  was  taken  care  of  by  plain- 
tiff and  by  Mrs.  Laura  Cragin,  plaintiff's 
daughter.  The  tie  that  bound  these  women 
was  very  close  and  affectionate.  Mrs. 
Huntoon  left  a  will  dated  about  6  years  be- 
fore the  time  of  her  death,  by  the  terms  of 
which  she  disposed  of  her  estate,  consisting 
of  real  and  personal  property  estimated  to  be 
worth  over  fll7,000,  dividing  It  among  her 
heirs,  viz.  the  plaintiff  and  some  nephews 
and  nieces.  A  legacy  of  $10,000  was  left  to 
the  plaintiff,  and  a  like  legacy  was  given  the 
appellant,  who  Is  a  nephew  of  said  deceased. 
They  also  were  each  to  receive  under  the 


terms  of  the  will  the  residue  of  the  estate. 
.At  the  time  of  her  death  the  deceased  had 
a  deposit  In  the  defendant  bank.  Subsequent 
to  making  her  will  she  had  frequently  ex- 
pressed an  Intention  to  make  provision  for  the 
plaintiff  in  addition  to  the  one  contained  in 
that  instrument.  It  was  her  desire  often  re- 
peated so  to  arrange  certain  savings  bank 
accounts  that  the  plaintiff  could  during  their 
joint  lives  draw  on  them  just  as  she  herself 
might  do,  and  that  upon  her  death  any  money 
remaining  on  deposit  would  go  to  the  plaintiff 
without  the  necessity  for  probate.  Accord- 
ingly in  the  year  1912  she  handed  to  her 
niece,  Mrs.  Oragln,  the  passbook  issued  to 
her  by  the  defendant  bank,  with  instructions 
to  take  it  to  the  bank  and  have  the  account 
changed  in  such  a  manner  as  to  carry  out 
her  desires  in  the  respect  Indicated.  Mrs. 
Cragin  followed  these  directions.  The  cash- 
ier of  the  bank,  with  whom  Mrs.  Cragin's 
interview  was  had,  requested  that  Mrs. 
Huntoon's  directions  be  put  in  writing,  where- 
upon Mrs.  Huntoon  addressed  a  note  to  the 
bank  as  follows:  "Will  you  please  add  my 
sister's  name,  Mrs.  M.  E.  Williams,  to  my 
bank  account,  which  will  make  it  more  con- 
venient to  me."  Upon  the  receipt  of  this 
note  the  bank  cashier  entered  the  account  In 
the  passbook  as  subject  to  the  check  of  "Mrs. 
Huntoon  or  Mrs.  M.  E.  Williams,  either,  or 
the  survivor  of  them."  The  book  was  at  once 
returned  to  Mrs.  Huntoon,  who,  after  ex- 
amining it,  commented  upon  that  part  of  the 
bank's  notation  which  referred  to  "the  sur- 
vivor" and  expressed  herself  as  greatly  satis- 
fled  with  the  change  in  the  account,  saying 
that  it  was  Just  what  she  wanted  done. 

Section  16  of  the  Bank  Act  of  March  1, 
1909  (Stats.  1900,  pp.  87-00),  as  amended  in 
the  year  1911  (Stats.  1911,  p.  1003),  provides: 

"When  a  dei>osit  with  a  bank  shall  be  made  by 
any  person  in  the  names  of  such  depositor  and 
another  person  or  persons,  and  in  form  to  be 
paid  to  either  or  to  the  survivor  or  survivors  of 
them,  such  deposit  thereupon,  abd  any  additions 
tliereto  made  by  either  of  such  persons  upon  tho 
making  thereof,  shall  become  the  property  of 
such  persons  as  joint  tenants,  and  toe  same,  to- 
gether with  all  interest  thereon,  shall  be  held 
for  the  exclusive  use  of  the  persons  so  named, 
and  may  be  paid  to  either  during  the  lifetime  of 
all  or  any  or  to  the  survivor  or  survivors  after 
the  death  of  one  or  more  of  them,  and  such 
payments  and  the  receipt  or  acquittance  of  the 
one  to  whom  such  payment  is  made  shall  be  a 
valid  and  sufficient  release  and  discharge  to  said 
bank  for  all  payments  made  on  account  of  such 
deposit" 

[1i2]  It  appearing  that  the  deceased  did 
not  surrender  dominion  and  control  over  the 
funds  In  the  bank,  the  facts  of  the  case  as 
narrated  above  would  not  support  the  theory 
of  a  vaUd  gift ;  but  we  have  no  doubt  under 
the  authorities  in  this  state  that  the  circum- 
stances related  do  show  a  trust  in  the  de- 
posit for  the  benefit  of  the  plaintiff.  In  the 
case  of  Drinkbouse,  etc.,  y.  German  Sav.  dc 
L.  Society,  17  (3aL  App.  162,  118  Pac.  953,  it 
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was  held  that  where  a  deposit  was  made 
In  a  savings  bank  in  the  name  of  the  de- 
positor and  another  person  payable  to  either, 
in  order,  as  declared  by  the  depositor  at  the 
time  of  making  It,  that  If  anything  happened 
to  her  such  other  person  "could  take  the  pass- 
book and  go  to  the  bank  to  withdraw  the 
money,"  a  trust  was  thereby  created  in  favor 
of  such  other  person  In  the  residue  of  the 
deposit  at  the  death  of  the  depositor,  not> 
withstanding  that  the  latter  retained  ezclu- 
slve  possession  of  the  passbook  and  the  right 
to  withdraw  all  or  any  portion  of  the  de- 
posit In  her  lifetime.  See,  also,  McCarthy  t, 
Holland,  30  CaL  App.  495,  158  Pac.  1045. 

[3]  Moreover,  In  this  case  we  are  of  the 
opinion,  as  in  the  case  last  cited,  that  the 
evidence  deduced  at  the  trial  brings  it  with- 
in the  purview  of  section  16  of  the  Bank  Act, 
supra,  and  was  sufficient  to  constitute  the 
plaintiff  and  the  deceased  Joint  owners  in  the 
deposit  with  the  right  of  survivorship.  A 
similar  statute  was  so  construed  in  New 
York.  Clary  v.  Fitzgerald,  155  App.  Div.  650, 
140  N.  Y.  Supp.  536;  McCarthy  v.  Holland, 
supra.  .  We  think  that  the  complaint  stating, 
as  it  does,  the  facts  of  the  case  is  sufficient 
to  oiable  the  plalntlft  to  rely  upon  the  theory 
that  the  deposit  was  for  her  l>eneflt,  as  well 
as  upon  the  theory  that  under  the  circum- 
stances of  the  case  she  became  the  owner  of 
the  remainder  of  the  deposit  upon  the  death 
of  Mrs.  Huntoon  according  to  the  provisions 
of  the  section  of  the  bank  act  set  forth  abOT& 

The  order  is  affirmed. 

We  concur:  LBEWON,  P.  J.;  RICH- 
ARDS, J. 

(S3  Cal.  App.  6S9) 

WILLIAMS  ▼.  UNION  TRUST  SAV.  BANK 

OF  SANTA  ROSA  et  al.     (ttv.  2032.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    May  14,  1917.)' 

Tbusts  «=»44{1)— Bank  Defosit— Scfficien- 

OT  op  Evidence. 
Evidence  showing  that  deceased  directed  a 
savings  bank  to  change  her  account  so  that  ei- 
ther herself  or  sister  might  draw  upon  it,  with 
rights  of  survivorship,  and  that  deceased  signed 
a  signature  card  which  merely  provided  that 
eittier  sister  might  draw  against  the  account, 
but  saying  nothing  as'  to  rights  of  survivorship 
where  such  card  was  the  one  commonly  nsed  by 
the  bank  in  making  joint  account  with  rights 
of  survivorship,  and  that  all  parties  so  under- 
stood the  matter,  held  sufficient  to  establisb  a 
trust  in  favor  of  the  surviving  sister. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  66.] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Thomas  C.  Denny,  Judge. 

Action  by  Mary  E.  Williams  against  the 
Union  Trust  Savings  Bank  of  Santa  Rosa 
and  another.  Judgment  for  plaintiff,  and 
defendant  Ernest  D.  Woodman,  executor  of 
the  estate  of  Laura  M.  N.  Huntoon,  appeals 
from  order  denylrg  motion  for  new  trial. 
Affirmed. 


Wilson  &  Wilson  and  P.  L.  Benjamin,  all 

of   San   Francisco,   for  appellant.     Hilliard 
Comstock,  of  Santa  Rosa,  for  respondent. 

KERRIGAN,  3.  This  is  an  appeal  by  Hh> 
nest  D.  Woodman,  one  of  the  defen'daBts, 
from  an  order  denying  his  motion  for  a  new 
trial  In  an  action  brought  by  the  plaintiff 
against  said  Woodman,  as  executor  ot  the 
will  of  Laura  M.  N.  Huntoon,  deceased,  and 
the  defendant  bank  to  recover  the  balance  of 
a  certain  deposit  In  said  bank. 

This  case,  in  many  of  Its  facts,  is  like  the 
case  of  Mary  £1.  Williams  v.  Savings  Bank  of 
Santa  Rosa  et  al..  No.  2031,  106  Pac.  366, 
this  day  deddM.  The  deceased,  at  the  time 
of  her  death,  had  been  an  invalid  for  about 
12  years.  She  and  the  plaintiff  were  sisters 
and  were  very  fond  of  each  other.  The  de- 
ceased lived  with  the  plaintiff  and  liad  been 
tenderly  nursed  by  her  all  of  that  time,  and 
in  appreciation  of  such  loving  care  and  in 
consideration  of  the  bond  of  affection  exist- 
ing between  them  she  had  intended  for  a 
long  time,  it  appears  from  the  record,  to  ar- 
range her  savings  bank  account  so  that  both 
she  and  the  plaintiff  might  separately  draw 
upon  it,  and  that  on  her  death  the  balance 
of  the  deposit  should  belong  to  and  become 
the  property  of  the  plaintiff  without  the  for- 
malities of  probate  proceedings.  According- 
ly some  time  in  the  early  part  of  the  year 
1012  the  deceased  sent  the  plaintilTs  daugh- 
ter, Mrs.  Laura  Cragin,  to  the  defendant 
bank  to  request  that  the  necessary  changes 
be  made  in  the  account  so  as  to  ^ectuate 
her  theretofore  often  expressed  desire  con- 
cerning the  matter.  Mrs.  Cragin  called  upon 
the  cashier  of  the  bank,  an'^  according  to 
her  testimony,  told  him  that  her  'mother  and 
the  decedent  desirtid  that  the  account  be 
changed  so  that  cither  the  plaintiff  or  the  de- 
ceased might  draw  upon  it,  and  that  when 
the  decedent  "was  gone"  the  money  in  the 
bank  would  belong  to  the  plaintiff.  The 
cashier  thereupon  gave  to  Mrs.  Cragin  a  sig- 
nature card  to  be  signed  by  her  mother  and 
aunt.  This  card  was  filled  in  with  the  Be- 
sired .  signatures  and  returned  to  the  bank, 
but  provided  only  by  its  terms  that  either  of 
the  two  sisters  might  draw  against  the  ac- 
count, saying  notlilng  as  to  the  right  of  the 
survivor  to  the  balance  of  the  deposit.  l%e 
cashier,  however,  testified  that  this  was  the 
form  then  used  by  the  bank  in  making  de- 
posit accounts  in  ttie  name  of  more  than  <me 
person  subject  to  the  chedc  of  either  and 
balance  payable  to  the  survivor.  After  the 
signature  card  had  been  filled  in  and  return- 
ed to  the  bank  the  deceased,  believing  that 
her  instructions  had  been  carried  out,  ex- 
pressed herself  as  relieved  in  mind  about  a 
matter  that  had  been  worrying  her  for  some 
time,  and  that  she  was  glad  that  upon  her 
death  so  much  of  the  fund  as  then  remained 
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would  go  to  the  plaintiff  witbont  the  neces- 
sity of  probate  proceedings. 

Tliere  Is  some  doubt,  nnder  the  drcnm- 
atances  of  this  case,  whether  It  falls  within 
the'  provisions  of  section  16  of  the  Bank  Act 
«f  1911 ;  but  there  is  no  doubt  in  oar  minds 
that  such  circumstances  show  the  creation 
of  a  trust  for  the  benefit  of  the  plaintiff  un- 
der the  rule  laid  down  in  the  case  of  Booth 
r.  Oakland  Bank  of  Savlnga,  122  Cal.  19,  64 
Pac.  370,  as  recently  adopted  and  applied 
by  this  court  in  the  case  of  Drinkhouse  t. 
Ccvcu:i  S.  &  U  S.,  17  Cal.  App.  162,  118 
Pac  953. 

OiMer  affirmed. 


We    concur: 
ABDS,  J. 


LENNON,    P.    J.;     mCH- 


WRIOHT  T.  LOAIZA  et  al     {dv.  1966.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   May  21,  1917.    Rehearing  Denied 
by  Supreme  Court  July  16,  1917.) 

1.  Account,  Aonoit  on  «=>8  —  "Opbk  Ac- 
count." 

If  senrice  as  undertaker  is  furnished  at  the 
request  of  one  acting  for  himself  and  as  anoth- 
er'B  agent,  though  the  account  was  carried  in 
the  name  of  the  first  person,  payments  from  time 
to  time  would  make  the  account  an  open  book 
account  as  against  both. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  f  |  3,  4.] 

2.  LnoTATioN  OF  AcnoNB  ^=>53(1)  —  Ofkn 
Account. 

On  an  open  book  account  on  which  payments 
have  been  made  from  time  to  time  the  statute 
of  limitations  is  of  no  avail. 

(Ed.  Note. — ^For  other  cases,  see  limitation  of 
Actions,  Gent.  Dig.  H  286,  289.] 

Appeal  from  Superton  Court,  City  and 
County  of  San  Francisco;  W.  R  Guy,  Judge. 

Action  by  Harold  h.  Wright  against  W.  X. 
Loolza  and  Dolores  Loalza.  From  the  Judg- 
ment rendered,  Dolores  Iioolza  appeals.  Af- 
firmed. 

Leon  El  Morris,  of  San  Francisco,  for  ap- 
pellant. T.  A.  Perkins,  of  San  Francisco,  for 
respondent.  McCutcben,  Olney  &  Willard,  of 
San  Frandsco^  for  defendant. 

PER  CURIAM.  The  defendants,  W.  T. 
Loalza  and  Dolores  Loalza,  are  brother  and 
sister.  Their  deceased  brother  lived  with  the 
defendant  Dolores  before  his  death.  Upon 
bis  death  W.  T.  Loalza  went  to  an  under- 
taking company  to  make  arrangements  for 
the  fnneral.  His  testimony  is  that  he  went 
at  the  suggestion,  of  his  sister,  who  wished 
to  have  some  little  additional  expense  in  the 
way  of  a  better  casket  than  he  might  other- 
wise buy,  and  directed  him  to  make  arrange- 
ments with  the  company.  The  arrangements 
were  made,  the  funeral  was  conducted,  and 
the  cost  was  something  like  $600.  The  fnner- 
al directors  entered  upon  their  books  the 
charge — or  the  memorandum  of  the  account — 


against  W.  X.  Loalza,  the  brother,  becanse 
he  was  the  one  who  had  personally  oondncted 
the  negotiations.  There  was  some  under- 
standing between  himself  and  his  sister  that 
a  portion  of  the  blU  was  to  be  paid  by  him, 
and  a  portion  of  it  to  be  paid  by  a  daughter 
of  the  deceased.  From  time  to  time  pay- 
ments were  made  on  account  of  this  bill  by 
W.  X.  Loalza  until  something  like  $125  of  it 
had  been  paid,  which  was  the  amount  that 
W.  T.  Loalza  and  the  niece  were  to  pay.  No 
farther  payments  being  made,  this  action  was 
brought  by  the  assignee  of  the  funeral  di- 
rectors against  W.  Y.  Loalza  and  Dolores 
Loalza  upon  an  open  book  account  Dolores, 
while  appearing  in  the  pleadings,  did  not  ap- 
pear at  the  trial.  The  only  witness,  aside 
from  those  on  the  part  of  the  plaintiff,  was 
W.  T.  Loalza,  who  testified  substantially  to 
the  above  facts,  and  whose  testimony  to  the 
effect  that  he  had  acted  throughout  as  the 
agent  of  his  sister  remains  uncontradicted 
upon  the  record.  The  only  question  upon  this 
appeal  is  as  to  whether  or  not  the  plaintiff, 
as  assignee  of  the  funeral  directors,  is  en- 
titled to  recover  in  this  action  upon  an  open 
book  account,  the  statute  of  limitations  hav- 
ing been  pleaded  by  Dolores  Loalza,  and  it 
being  conceded  that  more  than  two  years  had 
Intervened  between  the  original  creation  of 
the  account  and  the  time  the  action  was 
brought 

The  contentions  of  the  appellant  are: 
First,  that  there  was  no  account  against 
Dolores  Loalza,  her  name  not  appearing  upon 
the  books;  and,  second,  that  it  was  not  an 
open  book  account,  because  she  had  done 
none  of  the  things  that  would  make  it  an 
open  book  account  or  a  balance  due  upon 
such  an  account. 

[1,2]  This  court  has  determined  that  ac- 
counts of  this  character  where  there  is  a 
charge  for  goods  sold  or  services  rendered, 
and  occasional  payments  made,  are  within  the 
definition  of  open  book  accounts.  Merchants' 
Collection  Co.  v.  Levi,  163  Pac.  870.  If  the 
defendant  W.  Y.  Loalza  was  the  authorized 
agent  of  Dolores  Loalza,  and  the  account  was 
in  fact  against  both  of  them,  although  her 
name  did  not  appear,  then  payments  by  either 
would.  In  our  opinion,  make  the  account  an 
open  book  account  The  only  question  Is 
whether  or  not,  the  name  of  Dolores  not  ap- 
pearing in  any  way  upon  the  books  of  plain- 
tiff's assignors,  the  plaintiff  Is  entitled  to 
bring  this  action  upon  an  open  book  account; 
the  contention  of  the  appellant  being  that 
there  Is  no  open  book  account  as  far  as  she 
Is  concerned.  Now,  It  is  true  that  the  name 
of  Dolores  was  not  entered  upon  the  books; 
but  the  nncontradicted  evidence  shows  that 
the  party  whose  name  the  funeral  directors 
did  enter,  W.  Yv  Loalza,  was  acting  through- 
out as  the  duly  authorized  agent  of  Dolores, 
and  was  understood  by  them  to  be  such  at 
the  time  her  brother  requested  the  services 
to  be  performed.    Under  these  drcumstances 
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Dolores  LoaIza,<as  tbe  principal  of  W.  1. 
Loalza,  Is  sufficiently  a  party  interested  In 
this  account  to  constitute  it  as  to  ber  an 
open  book  account.  From  the  examination  of 
the  record  which  we  have  made  in  this  case 
we  are  of  the  opinion  that  there  is  no  merit 
in  this  appeal ;  that  the  action  was  upon  an 
open  book  account ;  that  the  defendant  W.  Y. 
Lioaiza  in  its  creation  acted  throughout  as 
the  agent  of  Dolores  Loalza,  who  was  the 
real  party  in  interest  and  the  real  party  in- 
debted upon  this  account;  that  the  payments 
made  upon  this  account  constituted  it  an 
open  book  account,  and,  that  being  so,  the 
plea  of  the  statute  of  UmltaticMis  on  the  part 
of  Dolores  Loalza  has  no  merit. 

As  the  result  of  these  viewB,  the  Judgment 
will  be  affirmed. 

It  is  so  ordered. 


(33  Cal.  App.  652) 

BEAUO  V.  BEKINS  VAN  &  STORAGE  00. 
(Civ.  l&O.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   May  12.  1917.) 

1.  APPKAL  AND  ERBOR  ®=9302(5)  —  Defkctivx 
SPBCiriOATIONS  OF  PaBTICULAB»— CONSIDER- 
ATION OF  Cause  on  Mebits. 

Althougl)  specifications  of  particulars  claim- 
ing that  findings  are  not  supported  by  evidence 
are  general  and  defective,  the  appellate  court 
will  consider  the  cause  on  the  merits,  where  ad- 
verse party  has  not  been  prejudiced  by  defects. 

2.  Carbiebb  «=il34  —  Action  fob  Loss  of 
Goods -— Findings  —  SuFFiciKNCT  of  Evi- 
dence. 

Evidence  held  sufficient  to  support  findings 
that  defendant  storage  company  agreed  to  pack 
plaintiff's  goods  in  such  condition  as  they  were 
required  to  be  put  in  for  shipment,  and  that 
plaintiff  relied  upon  defendants  to  do  so. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  §S  588-592,  607.] 

8.  Cabbiers  «=»115— Loss  of  Goods— Excuse 

FOR   NONFEBFOBHANCE. 

Where  a  storage  company  agreed  to  pack 
and  ship  goods  at  a  certam  time,  and  after  de- 
termining what  goods  required  crating,  and  tak- 
ing one  lot  of  goods,  decided  that  among  a 
second  lot  of  goods  certain  trunks  needed  crat- 
ing, removing  such  goods  to  its  warehouse  for 
that  purpose,  thereby  causing  delay  in  ship- 
ment, which  goods  were  destroyed  by  fire  while 
in  the  warehouse,  the  carrier  could  not  excuse 
its  failure  to  ship  ^oods  at  time  specified  be- 
cause of  the  necessity  of  placing  the  goods  in 
the  warehouse,  claiming  that  plaintiff  should 
have  delivered  trunks  already  crated  because 
railway  would  not  otherwise  accept  them,  since, 
when  the  company  first  took  the  goods  which 
they  decided  needed  to  be  crated,  it  was  their 
duty  to  then  take  such  trunks  for  crating. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  §§  501-507.] 

4.  Cabbiebs  ©=>138  —  Liabiuty  as  Ware- 
houseman—Goods  Awaitino  Tbanspobta- 

TION. 

Where  a  carrier  agreed  to  pack  and  ship 
goods  within  a  specified  time,  and  such  goods  for 
its  convenience  were  stored  in  its  warehouse  for 
crating,  where  they  were  destroyed  by  fire,  it 
was  immaterial  whether  its  liability  was  that  of 


carrier  or  warehouseman,  since  it  acted  under  a 
special  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  608,  624.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  George  H.  Cabanlss,  Judge. 

Action  by  J.  A.  Beall  against  the  Bekins 
Van  &  Storage  Company.  Defendant  ai^eals 
from  Judgment  for  plaintiff  and  from  order 
denying  motion  for  new  trial.    Affirmed. 

R.  T.  LIghtfoot,  of  Los  Angeles,  for  appel- 
lant. James  W.  Bell,  of  Los  Angeles,  for  re- 
spondent 

WORKS,  Judge  pro  tern.  This  Is  an  ap- 
peal from  the  Judgment  and  from  an  order 
denying  a  motion  for  a  new  triaL 

Appellant  and  respondent  entered  into  a 
contract  pursuant  to  which  the  latter  delly- 
ered  to  the  former,  in  two  separate  lots,  cer- 
tain goods  and  household  effects,  all  of  which 
were  to  have  been  shipped  at  the  same  time 
to  Lillls,  Cal.  On  the  day  that  the  van  and 
storage  company  received  the  second  lot  of 
goods  it  did  not  deliver  them,  together  with 
the  first  lot,  to  the  Southern  Padflc  Company, 
as  Beall  claims  it  was  its  duty  to  do,  but 
stored  them  in  its  warehouse  tor  safe-keeping 
overnight  The  warehouse  was  destroyed  by 
fire  before  the  next  morning  and  Beall's  prop- 
erty with  it  This  action  was  brought  to 
recover  the  value  of  the  articles  and  Judg- 
ment went  for  BealL 

[1]  Under  certain  very  general  spedSca- 
tions  of  particulars,  to  the  sufficiency  of 
which  respondent  objects,  appellant  claims 
that  the  findings  are  not  supported  by  the 
evidence.  No  one  finding  Is  pointed  out  as 
lacking  such  support,  but  the  assault  is  up- 
on them  in  general.  There  are  28  findings, 
and  but  four  specifications  of  particulars. 
The  language  of  each  of  the  latter  it  is  most 
difficult  to  apply  to  any  finding  or  findings. 
Notwithstanding  such  a  situation,  we  liave 
endeavored  so  to  construe  the  specificati3ns 
as  to  ^ve  appellant  a  bearing  on  the  merits, 
in  accordance  with  the  more  recent  rulings 
on  the  subject  of  the  sufficiency  of  specifica- 
tions of  particulars.  American  Type  Found- 
ers' Co.  v.  Packer,  130  Cal.  459,  62  Pac.  744; 
McEwen  v.  Occidental  Life  Ins.  Co.,  172  Cal. 
6,  155  Pac.  86;  Pac.  Gas  &  Elec.  Co.  v.  Rol- 
lins, 164  Pac.  53. 

[2]  Whatever  may  be  said  of  the  spedflisi- 
tions  of  particulars,  the  argument  of  apitel- 
lant  is  directed  at  two  of  the  findings,  not 
by  number,  but  in  effect.  The  propriety  of 
these,  under  the  evidence,,  may  be  consid- 
ered together.  They  are,  collectively,  to  the 
effect  that  appellant  contracted  with  respond- 
ent to  pack  the  goods  in  such  condition  as 
they  were  required  to  be  put  in  for  shipment, 
and  that  respondent  relied  upon  appellant  so 
to  do.  Beall  was  the  only  witness  who  tes- 
tified to  the  terms  of  the  contract,  which  was 
made  over  the  telephone  by  him  and  one  of 
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the  comi  Boy's  representatives.     BeaU  says, 
In  part: 

'^e  snegested  that  the  goods  onght  t^  be  crat- 
ed. I  told  bim  I  supposed  thejr  ougnt,  but  I 
would  leave  it  to  him.  He  said  they  would 
send  out  that  day  and  get  the  goods  to  be  crat- 
ed,   ••    •    which  they  afterwards  did." 

And  again: 

"That  day  they  came  out  and  got  the  articles 
that  they  decided  needed  crating." 

This  was  on  Thursday,  and  Beall  was  to 
have  the  remainder,  or  second  lot,  of  goods 
ready  for  a  trip  of  api>ellant's  vans  on  Mon- 
day, the  day  the  shipment  was  to  be  made; 
but,  according  to  the  effect  of  Beall's  testi- 
mony, those  were  the  articles  only  which  ap- 
pellant had  decided  need  not  be  crated,  al- 
though BeaU  does  use  the  word  "pack"  as 
describing  what  he  was  to  do  with  them. 
The  two  findings  are  supported  by  the  evi- 
dence. 

[3]  The  trial  court  found  that: 

"The  defendant  expressly  agreed  and  under- 
took to  have  the  goods  in  transit,  and  to  deliver 
them  to  the  connecting  carrier  on  Monday,  Oc- 
tober 9,  1911." 

This  particular  finding  is  not  attacked,  but 
the  contention  Is  made  that  delivery  to  the 
railway  on  Monday  was  excused  and  a  de- 
posit of  the  goods  In  the  warehouse  that 
night  was  necessitated  by  the  fault  of  Beall. 
This  particular  question  relates  to  what  we 
have  called  the  second  lot  of  goods.  They 
were  deUvered  at  appellant's  warehouse  by 
Its  vans  between  2:30  and  3  In  the  afternoon 
of  Monday.  The  evidence  shows  that  the 
Southern  Pacific  Company  does  not  receive 
freight  at  its  Los  Angeles  station  after  4:35 
each  day.  When  the  second  lot  of  goods 
reached  the  warehouse,  It  transpired  that 
there  were  two  uncrated  trunks  in  the  load, 
and  the  evidence  shows  that  the  railway  does 
not  receive  trunks  for  shipment  as  freight 
unless  they  are  crated.  Appellant  proceed-* 
ed  to  crate  the  trunks  In  question,  and  its 
witnesses  testified  that  the  delay  incident 
to  the  work  prevented  the  delivery  of  the 
shipment  at  the  railway  station  before  the 
freight  depot  was  closed  for  the  day.  All 
of  Beall's  goods  were  then  deposited  in  ap- 
pellant's warehouse  for  the  night.  The  ap- 
pellant contends  that  the  trunks  should  have 
been  delivered  to  it  by  Beall  already  crated; 
that  be  was  therefore  responsible  for  the 
delay  and  caused  the  detention  at  the  ware- 
bouse.  The  answer  to  this  position  is  that 
the  trial  court  properly  found  that  appel- 
lant bad  agreed  to  pack  the  goods  for  ship- 
ment When  the  vans  took  from  Beall  on 
Thursday  such  of  the  articles  as,  to  quote 
him  again,  "they  decided  needed  crating," 
they  should  have  taken  the  trunks  with  the 
other  articles  selected  by  them. 

[4]  Becanse  of  the  delay  occasioned  by  the 
preparation  of  the  trunks  for  shipment  and 
the  consequent  detention  at  the  warehouse, 
and  as  it  was  stipulated  at  the  trial  that  the 
fire  was  not  caused  through  negligence,  ap- 


pellant asserts  that  the  question  of  its  lia- 
bility should  be  measured  by  the  law  af- 
fecting warehousemen  Instead  of  carriers, 
and  many  authorities  are  cited  to  proposi- 
tions distinguishing  the  two.  We  need  not 
enter  into  a  discussion  of  the  merits  of  this 
contention.  It  has  no  application  to  the  ac- 
tual case.  Enough  has  been  said  to  show 
that  appellant  contracted  to  specially  prepnre 
for  shipment  such  portion  of  Beall's  goods  as 
needed  such  preparation  and  to  deliver  the 
entire  lot  of  goods  to  the  railway  on  Mon- 
day. Whether  it  acted  as  a  warehouse  keep- 
er or  as  a  carrier,  it  did  not  comply  with  its 
agreement,  and  its  failure  to  comply  was  the 
proximate  cause  of  the  damage  to  respond- 
ent. 
The  judgment  and  order  are  affirmed. 

Wo  concur:  CONRET,  P.  X;  JAkffiS,  J. 


(S3  Cal.  App.  643) 
BBINKLET-DOUGIiAS  FRUIT  CO.  v.  SIL- 
MAN et  al.    (Civ.  1611.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  10,  1917.     Bebearing  Denied 
by  Supreme  Court  July  9,  1917.) 

1.  Plxadino    «=>  121(4)  —  DeniaI/— Informa- 
tion AND  Belief. 

A  denial  on  the  ground  that  defendant  hns 
no  information  or  belief  concerning  it  of  a 
matter  of  public  record  and  within  his  readi, 
as  incorporation  of  plaintiff,  is  not  permissible, 
evasive,  and  raises  no  issue. 

[Ed.   Note.— For    other    cases,   see   Pleading, 
Cent.  Dig.  {  24ai 

2.  COBPOBATIONS      «=»32(3)— COBPOBATE      EX- 
ISTENCE— EVIOENCE. 

Corporate  existence  may  be  proved  by  parol. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  109,  114,  115,  2086,  2087.] 

3.  Corporations  €=332(11) — Coepobate  Ex- 
istence—Evidence. 

As  against  collateral  attack  of  incorpora- 
tion, it  is  enough  to  prove  de  facto  existence  of 
the  corporation. 

4.  Sales  ®=9202(6)— Time  or  Passing  TnxE. 

The  court's  conclusion  that  title  to  potatoes 
passed  to  the  buyer,  and  therefore  before  they 
were  attached  as  property  of  the  seller,  when 
the  seller  loaded  them  on  the  car  and  took  out 
bill  of  lading  with  the  buyer  as  consignee,  de- 
pending on  the  intention  of  the  seller,  to  b» 
gathered  from  all  the  circumstances,  is  justified 
where  buyer's  check  for  a  considerable  part  of 
the  purchase  money  and  its  statement  that  it 
would  have  its  bank  wire  bank  at  place  of  ship- 
ment that  seller's  draft  for  balance  with  bill  of 
lading  would  be  paid  accompanied  order,  though 
the  bill  of  lading  witli  draft  attached  were  not 
presented  to  the  local  bank,  and  payment  there- 
on received,  till  the  morning  after  the  loading 
and  attachment,  the  seller  having  had  prior 
dealings  with  the  buyer,  and  there  being  no  rea- 
son to  believe  that  he  distrusted  the  good  faith 
of  the  buyer  or  doubted  that  the  money  would 
be  paid  as  agreed. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 
Ehg.  i  547.] 

5.  Attachment    «=206— Claim     bt    Thibd 
Person— SurFiciENCY  of  Notice— Waives. 

Any  insufficiency  in  clnim  by  third  person, 
under  Code  Civ.  Proc.  {  080,  of  property  at- 
tached, is  waived  by  the  sheriff  not  objecting. 
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bat  acting  on  It  and  demanding  and  receiving 
of  the  creditor  a  bond  to  indemnify  liim. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §J  101»-1061.] 

6.  Shebiffs     and      Constables      ®=>127 
Wronoful  Levy  and  Sale— Action. 

Conversion  is  the  proper  remedy  against  a 
sheriff  who  seizes  and  sells  property  of  one  per 
son  under  turacess  against  another. 

[Ed.  Note. — For  other  cases,  see  SherifCi  and 
Constables,  Cent.  Dig.  f§  2M-258.] 

7.  Appeal  and  Erbob  ■S=>1054(1)— Habiojcsb 
Ebrob— Admission  of  Evidence. 

Any  error  in  admission  of  evidence  of  value 
was  harmless;  it  appearing  the  court's  finding 
was  not  influenced  thereby,  and  that  the  value 
found  was  established  by  competent  evidence. 

[EU.  (Note. — For  other  cases,  see  Appeal  and 
E:rror,  Cent  Dig.  {  4185.] 

8.  Troveb   and   Convebsion    «=>6S— Neces- 

aABT   B'^- DINGS. 

Ownership  and  right  of  possession  being 
sufficient  for  recovery  for  conversion,  though 
the  property  may  at  the  time  of  conversion  have 
been  in  another's  possession,  finding  on  actual 
possession  is  unnecessary. 

[Ed.  Note. — For  other  cases,  see  TVover  and 
Conversion,  Cent  Dig.  88  304-307.] 

9.  Appeal  and  Ebbob  «=9ll62— Cobrkotion 
OF  Judgment. 

EZrror  in  judgment  against  administrator  in 
not  directing,  as  under  Code  C9v.  Proc.  {  1504, 
it  should,  that  it  be  paid  in  due  course  of  ad- 
ministration, will  be  corrected  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  44S3-4496.] 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; B.  N.  Rector,  Judge. 

Action  by  the  Brlnkley-Douglas  Fruit  Com- 
pany against  A.  L.  Silman,  adininlstrator  of 
S.  C.  Cornell,  deceased,  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Modified  and  affirmed. 

F.  W.  Henderson  and  Hugh  K.  Landram, 
both  of  Merced,  for  appellants.  Edward 
BiclUDore,  of  Merced,  for  respondent 

BURNETT,  J.  The  action  was  originally 
brought  by  plaintiff  against  S.  C.  Cornell,  as 
sheriff  of  Merced  county,  and  the  Title  Com- 
pany, as  surety  on  his  official  bond,  for  the 
conversion  of  280  crates  of  sweet  potatoes. 
After  the  action  was  commenced  Cornell  died, 
and  bis  administrator  was  substituted  as  de- 
fendant. The  complaint  is  in  the  usual  form 
for  conversion.  The  answer  denied  the  cor- 
porate existence  of  plaintiff,  that  plaintiff 
was  ever  the  owner  of  the  potatoes,  and 
denied  any  conversion  t>y  Cornell.  As  a 
separate  defense  it  was  alleged  that  defend- 
ant Cornell,  as  sheriff,  on  February  26,  1912, 
duly  levied  on  said  potatoes  a  writ  of  at- 
tachment Issued  out  of  the  Justice  court  In 
an  action  wherein  F.  H.  Duarte  was  defend- 
ant, and  at  the  time  of  said  levy  Duarte  was 
the  owner  of  and  in  the  possession  of  said 
potatoes,  and  that  they  were  afterwards  sold, 
and  the  proceeds  regularly  applied  to  the 
satisfaction  of  the  judgments  obtained  In 
that  action  and  In  another  action  against  the 


same  defendant.  It  was  also  alleged  that 
the  plaintiff  herein  never  served  upon  de- 
fendant,.  Cornell,  any  notice  of  its  claim  to 
said  potatoes  prior  to  said  sale,  and  plaintiff 
never  at  any  time  served  upon  Cornell  any 
claim  In  accordance  wltb  section  688,  Code 
of  Civil  Procedure,  and  never  claimed  any  of 
the  proceeds  of  said  sale. 

The  court  found  that  plaintiff  was  a  cor- 
poration as  alleged;  that  plaintiff  was,  on 
February  26,  1812,  the  owner  and  entitled 
to  the  possession  of  the  potatoes,  which  were 
of  the  value  of  $476;  that  on  said  day  S. 
C.  Cornell,  as  sheriff,  wrongfully  converted 
the  same  to  his  own  use ;  that  the  allegations 
In  the  answer  in  regard  to  the  attachment 
and  sale  of  the  potatoes  were  true,  but  that 
it  was  not  true  that  no  dalm  of  ownership 
was  made  by  plaintiff,  and,  on  the  contrary, 
a  demand  and  claim  in  writing  was  made 
upon  8.  C.  Cornell  prior  to  said  sale.  The 
court  thereupon  gave  Judgment  in  favor  of 
plaintiff  and  against  defendants  in  the  sum 
of  $476,  from  wlilch  Judgment  the  appeal  has 
been  talcen. 

We  proceed  to  notice  all  the  points  made 
by  appellants  in  the  order  presented  in  the 
opening  brief. 

[1]  1.  Appellants  ore  entirely  mistaken  in 
the  contention  that  there  was  no  evidence 
to  prove  the  corporate  existence  of  plaintUt. 
There  is  the  certificate  of  the  secretary  of 
state  of  the  filing  In  his  office  of  the  certified 
copy  of  the  articles  of  incorporation  of  plain- 
tiff, on  the  back  of  which  the  following  in- 
dorsement by  the  county  clerk  of  Merced 
county  appears: 

"Na  2644.  In  the  Superior  Court  of  the 
County  of  Merced,  State  of  Califnrnfa.  "The 
Brinkley-Douglas  Fruit  Company,  Plaintiff,  v. 
S.  O.  Cornell  et  al..  Defendants.  Gertiflcate  of 
Filing  of  Articles  of  Incorporation.  Filed,  Au- 
gust 3,  1912.    P.  J.  Thornton,  Qerk." 

As  pointed  ont  by  respondent,  the  answer 
of  defendants  was  filed  February  IS,  1913, 
and  the  denial  of  the  Incorporation  of  plain- 
tiff was  upon  information  and  l>eli^  It 
it  be  conceded  that  said  certificate  was  not 
sultlcient  evidence  of  the  incorporation,  it 
is  at  least  plain  tliat  liefore  the  answer  was 
filed  the  attention  of  defendants  was  called 
to  a  public  record  of  incorimratlon,  and  we 
have  an  Instance,  therefore,  for  the  applica- 
tion of  the  principle  stated  by  the  author- 
ities as  follows: 

"The  rule  is  universal  that  matters  of  public 
record  and  within  reach  of  the  defendant  can- 
not be  denied  upon  the  ground  that  defendant 
had  no  information  or  belief  concerning  them." 

The  denial  of  the  incorporatioa  was  there- 
fore evasive  and  raised  no  i88u& 

[2,  3]  But  the  corporate  existence  may  be 
proved  by  parol  (People  ▼.  Morley,  8  Cat 
App.  872,  97  Paa  84;  Fresno  Canal,  etc:,  Co. 
T.  Warner,  72  Cal.  379,  14  Pac.  37)  and,  when 
collaterally  assailed,  it  is  sufficient  to  prove 
that  the  corporation  has  a  de  facto  esistenoe 
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(Fresno  Canal,  etc:,  Co.  Case,  supra).  There 
is  abundant  evidence  In  the  record  to  satisfy 
the  foregoing  requirement.  Indeed,  appel- 
lants make  no  reference  to  the  point  In  their 
closing  brief,  and  they  were  probably  con- 
vinced of  their  error. 

[4]  2.  A  more  serious  contentlm  is  the  next 
one,  that  "plaintitf  never  owned  the  pota- 
toes."   As  to  this  appellants  say: 

"Stating  the  case  moat  favorably  to  plaintiff, 
it  would  seem  that  about  February  20,  1912, 
plaintiff  wrote  or  wired  to  F.  K.  Duarte,  of 
Turlock,  Merced  county,  a  sweet  potato  dealer, 
for  a  car  of  274  crates  of  sweet  potatoes  at 
$1.90  a  crate;  that  at  the  same  time  plaintiff 
sent  a  check  for  $246.60,  and  stated  that  it 
would  have  the  First  National  Bank  of  Pueblo 
wire  the  People's  State  Bank  of  Turlock  that 
F.  K.  Duarte  g  draft  for  $1  per  crate  with  bill 
of  lading  attached  would  be  paid;  that  upon 
receipt  of  the  order  on  February  5J6, 1912,  Mary 
Ihiarte,  daughter  of  F.  K.  Duarte,  purchased 
the  potatoes  in  question  for  her  father  from 
parties  near  Atwater,  Merced  county,  and  had 
them  loaded  on  a  Southern  Pacific  car;  that 
they  were  loaded  before  5  p.  m.  on  the  26tb, 
and  Mary  Duarte  made  out  a  shipping  receipt 
for  the  car  which  she  signed  for  her  father 
and  the  agent  for  the  railroad  company.  The 
receipt  named  Brinkley  &  Douglas  as  con- 
signees, Pueblo,  Colo.  Mary  Duarte  then  took 
the  shipping  receipt  and  went  to  Tui-lock  on  the 
5  p.  m.  train.    That  nixlit  F.  K.  Duarte  wired 

flaintiff  as  follows:  'Have  your  bank  wire 
'eople's  State  Bank  at  Turlock  to  advance  me 
dollar  per  crate  on  car  P.  F.  E.  3935  on  presen- 
tation of  bill  of  lading;  there  is  two  hundred 
and  eighty  crates  in  the  car.'  The  next  morn- 
ing (February  27.  1912)  Mary  Duarte  took  the 
shipping  receipt  to  the  People's  State  Bank, 
signed  her  fatlier's  name  to  a  draft  on  plaintiff 
for  $280,  attached  the  shipping  receipt  to  the 
draft,  and  gave  both  to  the  bank,  and  thereupon 
received  the  $280.  The  draft  was  paid  by  plain: 
tiff  on  March  5,  1912.  S.  C.  Cornell,  as  sheritC, 
duly  levied  upon  the  car  of  sweet  potatoes  under 
a  writ  of  attachment  on  February  26,  1912.  It 
ia  evident  from  the  foregoing  statement  that 
the  property  in  the  potatoes  had  not  passed 
from  Duarte  or  to  plaintiff  at  the  time  of  the 
levy  of  the  writ  of  attachment  'If  the  bill  of 
lading  with  draft  attached  is  sent  to  the  seller's 
agent  or  bank  for  collection  the  property  in  the 

goods  ia  reserved  and  does  not  pass  to  the 
uyer  until_payment'  35  Cyc.  333.  See,  also, 
Ramish  v.  Kirscbbrann,  107  CaL  668,  40  Pac. 
1045:  Hilmer  v.  Hills,  138  CaL  134,  70  Pac 
1080.'' 

We  may  notice  briefly  these  antborltles. 
As  to  the  qnotati<Hi  from  Cyc.  it  mast,  of 
course,  be  regarded,  not  only  as  an  isolated 
sentence,  but  in  connection  with  the  context 
and  the  facts  of  the  various  cases  dted  in 
Its  support  As  to  this  we  may  simply  ob- 
serve that  the  quoted  sentence  is  followed  by 
this  statement: 

"A  different  intention  may,  however,  be  indi- 
cated by  the  circumstances  of  the  transaction 
and  will  of  course  controL" 

In  the  Ramish  Case,  supra,  the  bill  of 
lading  was  made  to  the  vendors,  and  by  them 
Indorsed  to  the  vendee,  and  It  was  agreed 
that  It  was  to  be  delivered  to  the  latter  with 
the  merchandise  at  Los  Angeles  "upon  his 
payment  there  of  the  price  of  the  eggs."  It  was 
In  view  of  these  circumstances  that  the  court 
said: 


"There  was  no  transfer  of  the  title  to  tlia 
eggs  before  Uie  bill  of  lading  was  received  at 
the  bank  for  delivery." 

It  was  also  an  Important  circumstance  in 
that  case  that  the  bill  of  lading  was  not  made 
out  at  Ottumwa,  the  shipping  point,  to  the 
plaintiflT  or  vendee,  but  it  was  made  to  the 
defendants  or  vendors  as  consignees,  "so  that 
they  could  retain  the  property  in  the  eggs 
in  themselves  until  the  payment  of  the  draft 
by  the  plalntiS.  Payment  of  the  draft  and 
transfer  of  the  prcq;>erty  in  the  eggs  by  de- 
livery of  the  endorsed  bill  of  lading  were 
Intended  to  be,  and  were,  contemporaneous 
acts,"  as  stated  in  the  brief  of  respondents 
in  that  case. 

In  the  Hilmer  Case,  supra,  the  evidence  is 
reviewed,  and  it  is  concluded  that  it  was 
clearly  understood  by  the  parties  that  the 
sale  was  to  be  for  cash,  and  the  title  was 
not  to  pass  until  the  money  was  paid.  Under 
such  circumstances,  necessarily,  the  title 
would  Tvest  contemporaneously  with  the  pay- 
ment of  the  money,  since  that  was  the  ex- 
pressed intention  of  the  vendor  and  vendee.' 
This  would  be  so  notwithstanding  possession 
may  have  been  given  to  the  vendee  prior  to 
the  payment  of  the  purchase  price  and  the 
vendee  named  as  consignee  in  the  bill  of 
lading.  As  to  this  latter  drcamstance,  Em- 
ery's Sons  V.  Irving  Nat  Bank,  25  Ohio  St 
364,  18  Am.  Rep.  299,  is  cited.  In  which  it 
was  held  that  the  fact  of  the  bill  of  lading 
being  made  out  to  the  vendee  as  consignee 
does  not  have  the  effect  to  pass  title  in  view 
of  the  evidence  "clearly  showing  a  contrary 
intention." 

It  must  be  said,  however,  that  the  case  here 
is  quite  different  The  evidence  does  not 
show  clearly  that  It  was  the  intention  of 
the  parties  that  the  title  should  not  pass  un- 
til all  the  money  was  paid.  The  circumstanc- 
es already  detailed  are  quite  consistent  with 
the  theory  that  the  title  passed  when  the  po- 
tatoes were  loaded  on  the  car  and  the  bill 
of  lading  taken  out  for  plaintiff.  It  is  not 
unreasonable  to  hold  that  Duarte  considered 
the  money  as  good  as  paid  when  he  made 
the  consignment  to  plaintiff,  and  that  he  in- 
tended thereby  to  surrender  and  transfer 
all  of  his  interest  in  and  right  of  control  over 
said  potatoes.  He  had  received  a  large  pay- 
ment, and  an  assurance  that  the  balance 
would  be  ready  for  him  at  the  bank  when  the 
goods  were  ready  to  be  shipped.  There  is 
no  reason  to  believe  that  he  distrusted  the 
good  faith  of  respondent  or  doubted  that  tike 
money  would  be  paid  as  agreed.  He  had 
had  prior  dealings  with  plaintiff,  and  it 
was  quite  natural  for  him  to  consider  the 
sale  consummated  when  he  loaded  the  car 
for  plaintiff.  It  is  to  be  remembered  that  we 
are  simply  considering  the  question  whether 
there  was  room  for  a  rational  conclusion 
that  the  title  passed  before  the  attachment 
was  levied ;  in  other  words,  whether  there 
was  any  substantial  evldeaoe  to  support  tbe 
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finding  of  fhe  court  to  that  ^ect  We  feel 
no  besltatlon  In  answering  the  question  In  the 
allirmatlTe,  and  in  this  connection  may  refer 
to  some  authorities  wherein  the  probative 
force  of  such  circumstances  Is  declared.  In 
Emery's  Sons  v.  Irving  National  Bank,  supra, 
It  is  said: 

"Where  goods  are  delivered  by  a  vendor  to  a 
common  carrier,  consigned  to  the  vendee,  the 
question  whether  the  title  thereby  passes  from 
the  vendor  to  the  vendee  depends  upon  the  in- 
tention of  the  vendor,  which  intention  is  to  be 
gathered  from  all  tite  circumstances  of  the 
transaction.  *  *  *  In  aU  such  transac- 
tions the  bill  of  lading  is  an  important  item 
of  proof  as  to  the  intention,  but  it  is  not  nec- 
essarily conclusive  of  the  question.  If  the  bill 
of  lading  shows  tbat  the  cousigument  was  made 
for  the  benefit  of  the  consignor  or  his  order,  it 
is  very  strong  proof  of  his  intention  to  reserve 
the  jus  dlsponendi.  And,  on  the  other  hand, 
if  the  bill  of  lading  shows  that  the  shipment 
ta  made  for  the  benefit  of  the  consignee,  it  is 
almost  ilccisive  of  the  consignor's  intention  to 
part  with  the  ownership  of  the  property.  If  the 
Bnr  of  lading  does  not  disclose  the  person  for 
whose  benefit  the  consignment  is  made,  it  is  of 
less  weight  on  the  question  of  the  shipper's 
intention.  We  have  no  doubt,  however,  that 
if  the  bill  of  lading  shows  a  consignment  by  ven- 
dor to  vendee,  and  no  other  circumstance  ap- 
pears as  to  the  intention,  it  will  be  taken  as 
prima  facie  evidence  of  an  unconditional  de- 
livery to  the  vendee." 

In  Lund  v.  Ganahl,  22  Cal.  App.  103,  133 
Pac.  501,  it  was  contended,  as  herein,  that  the. 
title  to  the  property  was  not  to  pass  until 
the  full  payment  of  the  purchase  price,  but 
it  was  held  that  the  circumstances  were  suffi- 
cient to  Justify  the  conclusion  that  the  trans- 
action amounted  to  a  sale,  and  not  a  mere 
agreement  to  sell,  notwithstanding  the  pur- 
chase price  had  not  been  fully  paid  and  no 
bill  of  sale  was  executed;  the  presumption 
from  the  transfer  of  possession  being  tbat  the 
title  passed  since  no  different  Intention  was 
manifested: 

We  do  not  think  it  can  be  said  that  a  dif- 
ferent intention  is  so  clearly  shown  by  other 
evidence  in  this  case  as  to  nullify  the  force 
of  the  circumstances  to  which  we  referred 
as  Justifying  the  trial  court's  conclusion 
and  to  demand  a  reversal  of  the  judgment 
Even  if  the  vendor  or  the  vendee  had  testi- 
fied positively  that  the  intention  was  that 
the  title  should  vest  only  when  the  entire 
purchase  price  was  paid,  we  could  not  say 
that  the  trial  court  was  bound  to  accord  full 
credit  to  such  statement  or  to  base  the  find- 
ings upon  it  rather  than  upon  the  rational 
inference  from  the  facts  already  detailed. 
However,  a  reading  of  the  testimony  of 
thiarte  and  of  the  president  of  the  corpora- 
tion is  more  favorable  than  otherwise  to  the 
contention  that  the  transaction  was  Intended 
as  a  completed  sale.  We  think  their  testi- 
mony naturally  gives  rise  to  the  Impression 
that  they  so  understood  it  It  is  true  that 
appellants  claim  tbat  Duarte  testified  that 
the  sale  was  to  be  for  cash.  He  was  ap- 
parently an  illiterate  witness,  and  was  skill- 
fully led  by  the  able  counsel  for  appellants, 
but  the  record  shows  that  when  apparently 


be  made  a  statement  to  tbat  efEect  he  was 
testifying  particularly  concerning  former 
sales  to  the  Brlnkley-Douglas  Company.  The 
question  was,  "Now,  in  shipping  to  the  Brink- 
ley-Douglas  Fruit  Company,  did  yon  use  to 
consign  It  to  them  7'  and  he  answered,  "No, 
sir;  they  advanced  me  the  money,  the  pay 
was  advanced,  always  before  loading  I  bad 
the  money."  But  as  before  stated,  wben 
he  loaded  the  car  herein  he  undoubtedly  con- 
sidered the  transaction  closed  and  tbat  be 
virtually  bad  the  money,  nothing  being  re- 
qdlred  exo^t  cashing  the  check  at  the  bank, 
which  was  done  the  next  morning. 

[SI  3.  It  is  next  contended  that  there  was 
DO  demand  under  section  6S9  of  the  Code  of 
Civil  Procedure.    Appellants  say : 

"It  must  be  conceded  in  this  case  that  the 
only  demand  made  by  plaintiff  on  Cornell,  as 
sheriff,  was  that  contained  in  the  telegram  sent 
on  February  2S,  1912.  which  was  as  follows: 
'S.  C.  Cornell,-  Sheriff.  Merced,  Cal.  Under- 
stand you  have  attached  car  sweet  potatoes  P. 
F.  E.  thirty-nine  thirty-five.  We  have  paid  for 
this  car,  what  right  have  yon  to  attach  oar 
goods.  Tnrn  car  loose  at  once  or  will  start 
proceedings  for  damages.  Answer  quick.  Brink- 
ley-Douglas  Fruit  Co.*  This  clearly  falls  far 
short  of  the  demand  required  by  C.  C.  P.  689. 
and  which  the  sheriff  must  receive  before  he 
would  be  justified  in  relinquishing  the  prop- 
erty." 

But  there  was  a  written  notice  of  demand, 
as  shown  by  the  transcript,  which  It  is  not 
denied  was  received  by  the  sheriff  prior  to 
the  sale  of  the  attached  property.  There 
was  also  a  purported  Indemnity  bond  given 
to  the  sheriff  which  also  appears  In  the 
record. 

'  The  said  notice  and  demand  contained  all 
that  is  required  by  sccHon  689  of  the  Code 
of  Civil  Procedure.  The  affidavit  however, 
was  made  by  Duarte  Instead  of  the  corpora- 
tion. It  appears,  though,  in  the  claim  itself 
that  it  was  made  on  behalf  of  the  Brlnkley- 
Douglas  Fruit  Company.  It  may  be  that 
stricUy  speaking,  Duarte  was  not  authorized 
to  make  the  claim  for  respondent  but  as  far 
as  the  Sheriff  was  concerned,  be  was  put 
upon  the  same  notice  as  though  the  affidavit 
had  been  made  by  the  fruit  company  Itself. 
As  far  as  the  question  of  agency  Is  concerned, 
moreover,  it  is  not  an  unreasonable  view  that 
Duarte  was  acting  as  the  agent  of  the  com- 
pany throughout  the  entire  transaction.  In- 
cluding the  purchase  of  the  potatoes.  Indeed, 
his  daughter  testified  that  they  were  pniv 
chased  for  the  Brlnkley-Douglas  Fruit  Com- 
pany. However,  the  case  seems  to  have  been 
tried  upon  the  tbeocy  that  Duarte  was  the 
purchaser  and  then  the  vendor,  and  we  have 
so  regarded  it  But  the  claim  and  notice  pro- 
vided in  said  section  is  for  the  protection  of 
the  sheriff  that  he  may  release  tSe  property 
or  require  an  Indemnity  bond  (Dubois  v. 
Spinks,  114  Cal.  289,  46  Pac.  95),  and  when 
the  sheriff  does  not  object  to  the  sufficiency 
of  the  notice,  but  demands  of  the  creditor 
that  be  Indemnify  him  against  loss,  and  an 
undertaking  Is  given  without  obje<:tlon  on 
the  part  of  the  creditor,  the  sheriff  waives 
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any  question  as  to  the  sufficiency  of  tbe  no- 
tloe  or  demand  (Kellogg  v.  Buir,  126  Cal. 
38.  58  Pac.  306). 

There  is  some  contention  In  tbe  closing 
brief  of  appellanta  that  the  IndemnltT  bond 
received  in  eridence  was  not  shown  to  have 
been  glyen  in  this  particular  case,  but  no 
such  objection  was  made  when  it  was  offered, 
and,  besides,  we  are  satisfied  with  the  proof 
on  tbat  point  It  is  also  claimed  that  the 
bond  was  aud  is  a  nullity.  There  may  be 
some  question  as  to  its  sufficiency  and  valid- 
ity, but  the  sheriff  seemed  to  be  satisfied 
with  it.  It  was  his  own  fault  if  he  did  not 
require  a  good  bond,  but,  at  any  rate,  he 
acted  upon  the  claim  and  notice  in  behalf  of 
tbe  xespondent  and  he  should  not  now  be 
heard  to  question  the  sufficiency  of  the  de- 
mand. 

[fi]  4.  Wo  think  conversion  was  tbe  proper 
remedy. 

"Trover  is  a  proper  form  of  action  against 
a  sheriff  who  seizes  or  sells  the  property  of  one 
person  under  process  against  another."  35 
Cyc.  1792. 

This  is  necessarily  implied  also  by  the  lan- 
guage of  section  689  of  the  Code  of  Civil 
Procedure. 

[7]  5.  It  may  have  been  error  for  tbe  court 
to  allow  the  testimony  as  to  the  value  of  the 
potatoes  at  Pueblo,  Colo.,  but,  if  so,  it  was  en- 
tirely without  prejudice ;  for  it  is  clear  that 
the  court  in  its  finding  was  not  influenced 
by  such  testimony,  and  the  value  found  was 
established  by  competent  and  material  tes- 
timony, virtually  without  conflict 

[t]  6.  There  was  no  failure  to  find  upon 
every  material  issue.  The  possession  at 
the  time  of  the  attachment  was  not  a  vital 
consideration.  In  such  action  of  conversion 
the  plaintiff  is  entitled  to  recover  where  he. 
proves  his  ownership  and  right  of  possession 
together  with  the  appropriation  of  the  prop- 
erty by  defendant  It  is  immaterial  that  the 
property  may  be  at  the  time  of  conversion 
Id  tbe  actual  possession  of  a  third  party. 

The  court's  findings  as  to  the  ownership 
and  right  of  possession,  as  already  set  forth, 
render  unimportant  the  issue  of  actual  pos- 
session. 

[1]  7.  It  is  contended  tbat  the  Judgment 
against  the  administrator  is  erroneous  in 
that  it  should  have  directed  that  it  be  paid 
in  the  due  coiurse  of  administration.  Code 
Civ.  Proc.  i  15M.  The  point  Is,  no  doubt, 
well  taken  and  the  Judgment  in  that  respect 
should  be  corrected  on  appeal.  Vance  v. 
Smith,  124  Cal.  219,  56  Pac.  1031. 

The  foregoing  includes  all  tbe  reasons 
urged  by  appellants  for  reversal.  We  cannot 
avoid  the  opinion  that  they  are  more  plausi- 
ble than  substantial,  and  that  they  should 
not  avail  to  overthrow  the  conclusion  of 
the  lower  court,  which  seems  not  only  legal, 
but  also  entirely  Just  and  equitable  in  view 
of  the  undisputed  fact  that  the  potatoes 
were  purdiased  with  the  money  of  respond- 


ent, and  that  there  Is  no  doubt  of  the  good 
faith  of  the  corporation  in  the  transaction. 
The  Judgment  against  the  administrator  Is 
modified  by  adding  thereto  the  following: 
"And  that  said  Judgment  be  paid  In  due 
course  of  administration" — and  as  thus  modi- 
fied the  Judgment  is  affirmed  as  to,  both  de- 
fendants, as  is  also  the  order  denying  the 
motion  of  each  defendant  for  a  new  trial; 
respondent  to  recover  its  costs. 

We  concur:   CHIPMAN,  P.  J.:   HART,  J. 


(3S  Cal.  App.  733) 
STEPHENS  et  aL  v.   DAUGHERTT  et  al. 

(Civ.   1859.) 
(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.    May  22,  1917.) 
J.  GuABASTY    €:5»85(1)  —  Pleading  —  SuKFi- 

OIENOT. 

In  an  action  on  a  contract  of  guaranty  of 
rent,  the  complaint  showed  no  right  of  recov- 
ery, where  the  facts  stated  did  not  show  a 
primary  obligation  against  the  lessee  corre- 
sponding to  the  obligation  of  guaranty. 

[Ed.   Note.— Por   other  cases,   see  Ouaranty, 
Gent  Dig.  §  99.] 
2.  Damages  <s=»150  —  Liqitidatbd  Dauaoe 

— PMU.DING— Sufficiency. 
In  an  action  on  a  guaranty  to  recover  tbe 
amount  stipulated  as  liquidated  damages  for 
failure  of  lessee  to  pay  rent  the  complaint  was 
insufficient  where  it  failed  to  allege  that  it 
would  have  been  impracticable  or  extremely 
difficult  to  fix  the  actual  damages  for  failure  to 
pay  rent  in  view  of  Civ.  Code,  {  1670,  provid- 
ing that  every  contract  by  which  the  amount  of 
damages  to  be  paid  for  the  breach  is  determin- 
ed in  anticipation  thereof  is  to  that  extent  void, 
except  as  expressly  provided  in  the  next  sec- 
tion, and  section  1671,  providing  that  parties 
to  a  contract  may  agree  upon  an  amount  whidi 
will  be  presumed  to  be  the  amount  of  damages 
by  reason  of  breach  when  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extreme- 
ly diiScuIt  to  fix  the  actual  damage. 

8.  Damaoks   €=385— laquiDATBD   Damaoes— 

BuBDKN  OF  Proof. 

-  Civ.  Code,  §  1670,  providing  that  every  con- 
tract by  which  the  amount  of  damage  for  a 
breach  thereof  is  determined  in  anticipation 
thereof  is  to  that  extent  void,  except  as  ex- 
pressly provided  in  the  next  section,  must  be 
presumed  to  apply  in  all  cases,  unless  the  par- 
ties seeking  to  recover  upon  the  contract  agree- 
ment pleads  and  proves  tbat  his  case  comes 
within  section  1671,  authorizing  stipulations  for 
liquidated  damages,  where  it  would  be  impracti- 
cable and  extremely  difficult  to  fix  the  actual 
damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  179-181,  183-187.] 

4.  Guaranty  <g=>87— Tbbmination  of  Lbasb 
—Obligation  to  Pay  Rent— Aotual  Dau- 

AGE. 

'  Where  the  landlord  deprived  the  lessees  of 
all  interest  in  the  leased  premises,  causing  the 
lease  to  be  absolutely  terminated,  there  could  be 
no  remaining  obligation  to  pay  rent,  and  in  an 
action  on  a  contract  of  guaranty  of  payment  of 
rent,  it  was  necessary  for  the  landlord  to  plead 
and  prove  tbe  amount  of  actual  damage  suffer- 
ed and  coming  within  the  terms  of  the  guaranty. 
[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  101.1 
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Appeal  from  Superior  Court,  Los  Angles 
County ;   John  M.  York,  Judge. 

Action  by  Frank  A.  Stephens  and  another 
agalnat  £}.  L.  Daugherty  and  others.  From 
two  judgments  entered  in  favor  of  def«id- 
ants  upon  orders  sustaining  demurrers  to 
plaintiffs'  amended  complaint,  plaintiffs  ap- 
peal.    Judgments  affirmed. 

John  A  Powell  and  Hunsaker  &  Brltt,  all 
of  Los  Angeles,  for  appellants.  Simpson, 
Moody  &  Simpson,  of  Pasadena,  and  Stahl 
&  Sayles  and  Earle  K.  Backus,  all  of  Los 
Angeles,  for  respondents. 

OONRET,  P.  J.  The  plaintiffs  appeal  from 
two  Judgments  entered  in  favor  of  the  de- 
fendants, following  upon  orders  sustaining 
demurrers  to  plaintiffs'  amended  complaint. 

As  shown  by  the  complaint,  the  plaintiffs. 
In  October,  1912,  made  to  one  J.  B.  Dodson 
and  his  wife,  Cora  A  Dodson,  a  five-year 
lease  of  a  certain  apartment  house  in  the 
city  of  San  Diego  for  a  stated  aggregate 
rental  payable  at  the  rate  of  $400  per  month. 
In  that  lease  It  was  agreed  as  follows: 

"It  is  further  understood  and  agreed  that  the 
parties  of  the  second  part  as  a  part  of  this 
transaction  shall  cause  to  be  executed  and  de- 
livered to  the  said  parties  of  the  first  part  at 
the  time  of  the  execution  of  this  lease,  a  good 
and  sufficient  guarantee  or  bond  in  the  sum  of 
twelve  hundred  ($1,200.00)  dollars,  as  security 
for  the  payment  by  the  said  parties  of  the  sec- 
■  ond  part  of  the  rent  of  said  premises  for  three 
(3)  months  of  said  term  Immediately  following 
the  surrender  of  said  premises,  to  the  said  par^ 
ties  of  the  first  part,  if  surrender  is  made,  or 
the  three  (3)  months  immediately  following  the 
forfeiture  of  this  lease  by  the  parties  of  the 
second  part,  as  the  parties  of  the  first  part  may 
elect" 

The  complaint  alleges  that  as  a  ccHidltlon 
of  entering  into  said  contract  of  lease,  plain- 
tiffs required  of  said  lessees  that  they  should 
furnish  to  plaintiffs  a  guaranty  or  bond  to 
the  effect  above  stated.  Thereupon,  In  order 
to  comply  with  that  condition  and  at  the  re- 
quest of  said  lessees,  at  the  same  time  and 
place  and  as  a  part  of  the  same  transaction 
and  of  said  indentiue  of  lease,  the  defend- 
ants, for  the  benefit  of  the  plaintiffs  and  in 
consideration  of  the  execution  of  said  lease, 
made,  executed,  and  delivered  to  the  plain- 
tiffs an  undertaking,  which  Is  set  forth  in 
the  complaint  The  recitals  of  the  undertak- 
ing refer  to  the  above-mentioned  stipulation 
contained  in  the  lease,  and  by  said  under- 
taking the  defendants  guaranteed  that: 

"If  said  property  described  in  said  lease 
should  be  surrendered  to  the  lessors,  or  if  the 
said  lessees  should  forfeit  the  said  lease,  then 
and  in  that  case  we,  or  either  of  us,  promise  to 
pay  to  the  said  FVank  A.  Stephens  and  Flor- 
ence L.  Stephens  twelve  hundred  ($1,200.00) 
dollars;  said  twelve  hundred  ($1,200.00)  dol- 
lars shall  become  due  and  payable  immediately 
upon  the  surrender  of  said  premises  to  the 
said  lessors,  if  surrender  should  be  made,  or  im- 
mediately upon  the  forfeiture  of  this  lease  by 
the  said  lessees,  if  forfeiture  should  be  made, 
as  said  lessors  may  elect." 

The  guaranty  was  accepted  by  the  plain- 
tiffs,  who  thereupon  executed  and  delivered 


the  lease,  relying  upon  the  security  of  said 
bond,  and  if  said  bond  had  not  been  furnish- 
ed plaintiffs  would  have  refused  to  execute 
said  lease.  Thereafter,  in  May,  1914,  on 
account  of  default  in  payment  of  rent  for  two 
successive  months,  plaintiffs  made  demand 
In  writing  upon  the  lessees  for  payment  of 
the  rent  or  surrender  of  possession  of  the 
leased  property.  Payment  not  having  been 
made,  the  plaintiffs  commmced  an  action 
against  the  lessees  to  forfeit  the  lease  and  to 
recover  possession  of  the  rented  premises, 
together  with  the  unpaid  rent  and  damages 
for  the  unlawful  detention  of  the  iwoperty. 
And  on  July  30,  1914,  judgment  was  entered 
In  favor  of  the  plaintiffs  in  that  action 
against  J.  B.  Dodson  and  Cora  A  Dodson, 
the  defendants  therein,  awarding  to  the 
plaintiffs  possession  of  the  leased  premises 
and  adjudging  the  lease  to  be  forfrfted.  Said 
judgment  was  further  in  favor  of  the  plain- 
tiffs for  the  stun  of  $1,800,  of  which  $1,600 
was  specified  to  be  the  rent  for  April,  May, 
June,  and  July,  1914,  and  $200  was  allowed 
as  damages  for  unlawful  detention  of  the 
leased  premises.  Thereafter,  on  August  6, 
1914,  the  lessees  surrendered  the  property  to 
the  plaintiffs.  After  such  surrender  of  pos- 
session the  plaintiffs  commenced  this  action 
against  the  defendants  to  recover  the  sum 
of  $1,200,  which  they  daim  from  the  defend- 
ants under  the  b<«d  executed  by  them  as 
aforesaid. 

[II  The  oontract  of  the  defendants  being 
only  a  contract  of  guaranty,  the  complaint 
shows  no  right  of  recovery  thereon  unless 
the  facts,  as  stated,  show  a  primary  obliga- 
tion against  the  lessees  corresponding  to  the 
obligation  of  guaranty.  Sections  1670  and 
1671  of  the  Civil  Code  are  as  follows: 

1670:  "Every  contract  by  which  the  amount 
of  damage  to  be  paid,  or  other  compensation  to 
be  made,  for  a  breach  of  an  obligation,'  is  de- 
termined in  anticipation  thereof,  is  to  that  ex- 
tent void,  except  as  expressly  provided  in  the 
next  section." 

1671:  "The  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be  pre- 
sumed to  be  the  amount  of  damage  sustained 
by  a  breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extremdy 
difficult  to  fix  the  actual  damage." 

[2,  SI  It  is  not  alleged  in  the  complaint, 
nor  do  the  facts  alleged  show,  that  it  would 
have  been  Impracticable  or  extremely  diffi- 
cult to  fix  the  actual  damages  accruing  to- 
the  plaintiffs  on  account  of  the  surrender  or 
forfeiture  of  the  lease.  If  the  Code  sections 
quoted  above  are  applicable,  facts  should 
have  been  alleged  bringhig  the  case  within 
the  exceptlcms  described  In  section  1671. 
"The  rule  stated  in  section  1670  of  the  ClTil 
Code,  must  be  presumed  to  apply  in  all  cases, 
unless  the  party  seeking  to  recover  upon  the 
agreement  shows  by  avermmt  and  proof  that 
his  case  comes  within  the  exception  men- 
tioned in  section  1671."  Los  Angeles,  etc,. 
Association  v.  ■  Pacific  Surety  Co.,  'i4  Cid. 
App.  95,  99,  140  Pac.  296.  297.    By  aectloa. 
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1174  of  the  Code  of  OMl  Procedure  It  la  pro- 
vided that  in  an  action  of  unlawful  detainer, 
where  the  plaintiff  recovers  for  unlawful 
detainer  by  the  defendant  after  default  in 
tbe  i«yment  of  rent,  the  court  sludl  not  only 
sire  Judgment  for  the  amount  of  the  rent 
due,  but  shall  also  determine  the  damages 
occasioned  to  the  plaintiff  by  such  unlawful 
detention.  It  has  been  held  that  section 
1174,  Code  of  CItII  Procedure,  and  certain 
sectiona  of  the  Oivll  Oode,  provide  rules  for 
ascertaining  damages  In  all  kinds  of  actions 
for  the  recovery  of  real  proi)erty.  "When  a 
tenant  falls  to  pay  rent  as  provided  in  the 
lease,  the  amount  of  damage  is  not  ex- 
tremely difficult  to  fix,  and  it  certainly  is  not 
Impracticable  to  fix  the  amount  of  such  dam- 
age." Jack  T.  Sinsheimer,  126  Oal.  663,  566, 
58  Pac  130,  132.  It  was  in  accordance  with 
tbe  law  as  thus  stated  that  the  plaintiffs  in 
their  action  against  the  lessees  were  allowed 
damages  for  the  unlawful  detainer  of  the 
leased  premises.  It  does  not  appear  that 
the  damages  recovered  against  the  lessees 
had  anything  to  do  with  conditions  which 
might  exist  after  the  actual  surrender  of 
the  premises;  therefore  Uiose  damages  do 
not  represent  any  part  of  the  amount  claim- 
ed from  the  defendants  In  this  action,  since 
they  bad  nothing  to  do  with  the  payment  of 
"roit"  of  said  premises  tor  time  following 
the-  date  of  surrender  thereof. 

[4]  But  the  primary  obligation  of  the  les- 
sees could  not  have  existed  to  pay  contract 
lent  for  premises  which  they  were  not  to 
possess.  There  would  be  no  consideration 
for  such  a  promise.  This  forces  us  to  the 
alternative  that  to  be  valid  at  all  the  obliga- 
tloD  of  the  lessees  must  have  had  the  natiu-e 
of  an  obligation  to  pay  damages  for  breach 
of  the  lease.  The  determination  by  the  court 
in  the  action  against  the  lessees  that  the  les- 
sors were  damaged  in  the  sum  of  $200  is  not 
binding  upon  the  defendants  here,  since  they 
were  not  parties  to  that  action.  Besides, 
those  damages  were  merely  for  unlawful  de- 
tention of  the  premises.  To  recover  upon  the 
undertaking  It  was  necessary  to  plead  and 
prove  the  amount  of  the  actual  damages  suf- 
fered by  the  plaintiffs  and  coming  within  the 
terms  of  the  bond.  No  such  facts  are  stated 
in  tbe  complaint. 

Yie  have  given  attention  to  the  contention 
at  appellants  that  a  valid  agreement  may  be 
made  (collateral  to  a  lease  agreement),  that 
even  though  there  be  a  forfeiture  of  the 
lease,  the  lessee  shall  remain  personally  lia- 
ble for  all  or  a  spedfie^d  portion  of  the  "rent" 
for  Vm  unexpired  portion  of  the  term.  It 
seems  to  us  that  the  authorities  to  which  ap- 
pellants refer  merely  recognize  tbe  rule  that 
under  certain  drctunstances  a  landlord  who 
has  taken  possession  of  leased  property  be- 
fore the  expiration  of  the  term  may  noti^ 
the  tenant  that  in  taking  sudi  possession  he 
proposes  to  relet  to  another  at  the  risk  of 


tbe  toiant,  and  that  he  win  hold  the  tenant 
responsible  for  such  portion  of  the  rent  as 
may  remain  unpaid  after  deducting  the  pay- 
ments obtained  from  the  new  tenant  In 
such  circumstances  the  possession  of  the 
property  remains  constructively  the  posses- 
sl<m  of  the  tenant,  and  the  landlord  does  not 
take  possession  absolutely  in  his  own  right 
But  In  the  case  at  bar  it  appears  that  the 
plaintiffs  elected  to  deprive  the  lessees  of  all 
interest  In  the  leased  premises,  and  caused 
the  lease  to  be  absolutely  terminated.  That 
having  been  done,  there  could  be  no  remain- 
ing obligation  to  pay  rent  We  think  that 
the  plaintiffs  here  are  attempting  to  recover 
upon  a  guaranty,  and  thereby  to  enforce  the 
payment  of  a  penalty  in  a  case  where  there 
existed  no  right  except  such  as  might  be 
based  upon  proof  of  actual  damages  and  of 
the  amount  thereof,  but  have  failed  to  state 
those  necessary  facts. 

We  do  not  agree  with  the  contention  that 
the  promise  made  by  the  defendants  and 
their  principals  may  be  sustained  on  the 
ground  that  it  was  a  part  of  the  considera- 
tion furnished  to  the  lessors  for  the  execu- 
tion of  the  lease.  The  contingent  nature  of 
the  promise  definitely  distinguishes  it  from 
an  actual  consideration  paid  or  agreed  to  be 
paid  for  the  lease.  For  the  same  reason  the 
execution  of  this  undertaking  bears  no  anal- 
ogy to  the  payment  of  a  bonus  or  prelimi- 
nary extra  compensation  offered  as  an  in- 
ducement to  the  execution  of  the  lease. 

Tbe  Judgments  are  affirmed. 

We  concur:  JAHES,  J.;  WORKS,  Judge 
pro  tern. 


(33  Cal.  App.  6M) 
ALDEN  V.  MAYFIELD.    (CTv.  1654.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  16,  ldl7.    Itehearin?  Denied 
by  Supreme  Court  July  14, 1917.) 

1.  Fixtures  €=>35(2)— Removajl — Sdfficikn- 
CT  or  Evidence. 

Id  a  lessor's  action  aeainst  her  tenant  for 
damages  from  the  tenant's  removing  plate  glass 
and  marble  from  the  front  of  tbe  building,  evi- 
dence held  to  justify  findings  that  tbe  glass 
and  marble  were  attached  to  the  building  at  de- 
fendant's own  expense  and  were  his  property; 
that  the;  were  not  so  aCBxed  as  to  constitute 
them  integral  parts  of  the  premises;  that  they 
were  removed  without  damage  to  the  freehold 
or  the  building;  and  that  the  building  on  re- 
moval was  put  by  defendant  in  as  good  condi- 
tion as  at  the  time  the  defendant  installed  the 
plate  glass  and  marble  front 

[EM.    Note. — For    other   cases,    see   Xlxturea, 
Cent  Dig.  gj  73,  74.] 

2.  Appkai.  and  Ebrob  «=>1043(5)— Habuijcss 
Ekbob— DKNiAr  or  Injdnction. 

In  a  lessor's  action  against  her  tenant  for 
damages  from  the  removal  of  plate  glass  and 
marble  from  the  front  of  the  building,  if  the 
object  of  a  temporary  injunction  was  to  re- 
strain defendant  from  removing  fixtures  such 
as  hatracks,  failure  to  grant  the  remedy  was 
harmless  where  it  was  found  they  belonged  to 
the  tenant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4119.] 
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3.  iNJxmonoir  <g=951— Iuxatkbial  Matteb. 

In  such  action,  where  certain  fiztares  wero 
never  disturbed  by  defendant,  who  never  at- 
tempted to  remove  them,  whether  the  court 
erred  in  refusing  to  grant  preliminary  injunc- 
tion as  to  such  fixtures  was  immaterial. 

[EA.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  101.] 

4.  Injunction  ^=»o1— Unnecessabt  Relief. 

In  such  action,  under  a  finding  that  the 
parties  had  stipulated  that  other  fixtures  were 
the  lessor's  property,  and  under  such  stipula- 
tion, it  was  unnecessary  to  grant  permanent 
injunctive  relief  as  to  such  fixtures. 

[Eid,  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  104.] 

fi,  Plbadino  €=>236(6)— Amendment. 

In  such  action,  where  it  was  evident  from 
the  time  of  filing  answer  that  defendant's  the- 
ory was  that  be  put  in  the  plate  glass  and 
marble  slabs  at  his  own  expense,  so  that  they 
constituted  his  property,  and  he  was  authoriz- 
ed to  remove  them,  but  the  theory  was  not  pre- 
sented by  the  answer  as  orinnally  filed,  so  that 
defendant  lost  on  appeal,  an  order  granting 
leave  to  defendant  to  amend  his  pleadings  to 
enable  him  legally  to  make  out  his  case  on  the 
proofs  conformably  to  the  theory  on  which  he 
could  previiil  was  in  the  exercise  of  a  sound 
judicial  discretion. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §  GOl.] 

Appeal  Irom  Superior  Court,  Solano  Coun- 
ty; A.  J.  Buckles  and  W.  T.  O'Donnell, 
Judges. 

Action  by  Victoria  Alden  against  C.  E.  May- 
field.  From  judgment  for  defendant,  and 
from  an  order  denying  her  new  trial,  plain- 
tiff appeals.    Judgment  and  order  affirmed. 

W.  U.  Goodman,  of  Fairfield,  for  appel- 
lant T,  T.  C.  Gregory  and  C.  J.  Goodell, 
both  of  San  Francisco,  for  respondent 

HART,  J.  This  appeal  grows  out  of  a  sec- 
ond trial  of  this  action.  In  the  former  trial, 
as  in  the  second,  the  defendant  prevailed,  and 
an  appeal  was  taken  by  tlie  plaintiff  to  the 
Supreme  Court  from  the  judgment  and  the 
order  denying  him  a  new  tiial.  The  judg- 
ment and  the  order  were  reversed  (Alden  v. 
Mayfleld,  163  Cal.  793.  127  Pac.  44,  41  L.  B. 
A.  IN.  S.]  1022,  Ann.  Cas.  1914A,  258),  and  the 
nature  of  the  action  and  the  issues  as  pre- 
sented and  tried  at  the  former  trial  are  stat- 
ed in  the  opinion  in  that  case  as  follows: 

"Plaintiff  sued  to  recover  damages  for  injury 
to  her  freehold  and  for  an  injunction  to  re- 
strain threatened  future  damages.  The  spe- 
cific charge  of  damages  was  that  the  defendant 
'between  midnight  of  the  28th  day  of  May  and 
daylight  of  the  28th  day  of  May  wrongfully 
and  unlawfully  cut  down,  tore  out,  and  removed 
the  heavy  plate  glass  and  stone  front  of  a 
brick  building  belonging  to  nlaintiff  and  replac- 
ed the  same  with  a  cheap  temporary  struc- 
ture with  great  damage  to  said  property  and 
the  said  plaintiff  in  the  sum  of  |l,000.'  De- 
fendant admitted  the  taking  down  and  removal 
of  the  plate  glass  and  the  marble  stone  front, 
but  alleged  that  while  tenant  -of  the  building 
he  placed  the  plate  ^lass  and  marble  in  the 
building;  that  the  windows  and  marble  were 
owned  by  him  'and  were  placed  there  by  him 
for  the  purpose  of  trade,  ornament,  and  con- 
venience only,  and  were  trade  fixtures,  and  not 
an  integral  part  of  the  said  store  or  premises. 


and  could  be  and  wero  removed  without  any 
injury  to  the  premises.'  The  court  found  in 
accordance  with  this  averment  of  the  answer. 
It  further  found  that  defendant  threatened  to 
remove  fixtures  which  were  part  of  the  free- 
hold, and  as  a  conclusicm  of  law  dedared  that 
plaintiff  was  entitled  to  an  injunction  restrain- 
ing defendant  from  injuring  the  freehold;  but 
by  its  judgment  withheld  the  injunction  and 
gave  judgment  for  defendant  for  costs." 

In  the  opinion,  it  is  said: 

"It  is  to  bo  noted  that  the  answer  does  not 
base  the  right  of  removal  upon  any  agreement 
between  the  landlord  and  tenant,  and  the  court 
does  not  find  that  the  removal  was  by  virtue 
of  any  such  agreement.  Wherefore  all  of  re- 
spondent's argument  based  upon  section  1013 
of  the  Civil  Code  is  meaningless.  The  plead- 
ings and  the  findings  are  to  the  effect  that  the 
property  removed  was  the  tenant's  property, 
was  affixed  to  the  freehold  for  the  purpose  of 
trade;  ornament,  and  convenience  and  bad 
not  become  an  integral  part  of  the  store  or 
premises.  This  is  a  finding  under  section  1019 
of  tho  Civil  Code,  which  permits  such  removals 
under  the  indicated  circumstances.  The  gnea- 
tions  presented  are,  first,  whether  the  plate 
glass  and  marbles  so  removed  belonged  to  the 
defendant,  and  whether,  if  they  so  belonged  to 
the  defendant,  they  were  attached  to  the  free- 
hold in  such  manner  as  to  justify  his  remov- 
al of  them.  That  they  were  attached  by  screws 
is  uncontradicted.  That  the  plate  glass  win- 
dows and  the  marble  formed  the  front  of  the 
store  occupied  by  defendant  is  equally  without 
controversy.  Their  removal  necessarily,  and 
against  any  evidence  to  tho  contrary,  was  the 
removal,  not  of  a  fixture,  but  of  a  portion  of 
the  building  itself,  the  very  front  of  the  store. 
By  such  removal  the  building  itself  ceased  to 
bo  an  inclosure  and  was  open  to  intruders  and 
tho  elements." 

Upon  the  return  of  the  cause  to  the  court 
below  for  retrial,  the  defendant  applied  for, 
and,  over  objection  by  the  plaintiff,  was 
granted,  leave  to  amend  his  answer  by  plead- 
ing an  express  oral  agreement  between  him 
and  the  plaintiff,  whereby  It  was  stipulated 
and  agreed  that  the  defendant  should  put  in 
the  plate  glass  and  the  marble  base  in  the 
front  of  the  building  at  his  own  expense, 
and  that,  upon  quitting  the  premises,  he 
might  remove  the  same  upon  the  condition 
that  he  would  not  injure  the  building  and 
would  place  the  portion  from  which  the  glass 
and  the  marble  were  removed  in  equally  as 
good  condition  as  when  the  change  indicated 
was  made. 

The  court,  as  a  result  of  the  last  trial, 
found  that  the  agreement  for  the  removal  of 
the  plate  glass  and  the  marble  base,  as  plead- 
ed in  the  amended  answer,  had  been  entered 
into  between  the  parties.  Conclusions  of  law 
were  made  and  filed  in  accordance  with  the 
findings  and  judgment  thereupon  entered 
against  the  plaintiff  and  In  favor  of  the  de- 
fendant for  costs. 

These  aroeals  by  the  plaintiff  are  from  the 
judgment  and  the  order  denying  her  a  new 
trial. 

It  is  obvious  that  the  situation  presented 
by  this  appeal  is,  in  material  and  important 
particulars,  entirely  different  from  that  pre- 
sented herein  on  the  former  appeal.  As  is  to 
be  noted  from  the  excerpt  extracted  and  repro- 
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daced  above  from  the  opinion  of  the  Su- 
preme CSonrt  di8i>08lng  of  the  former  appeal, 
the  qnestion  whether  there  was  an  agree- 
ment between  the  parties  whereby  the  de- 
fendant was  to  be  allowed  to  remove  from 
the  front  of  the  building  the  plate  glass  and 
the  marble  installed  therein  by  him  upon 
quitting  the  premises  was  not  made  an  is- 
sue by  the  pleadings,  nor  was  there  a  finding 
thereon  by  the  trial  court  The  amendment 
of  the  answer  after  the  decision  by  the  Su- 
preme Court  formally  introducing  that  issue 
Into  the  case  and  the  finding  thereon  that 
such  an  agreement  had  been  made  present, 
in  a  legal  aspect,  a  much  different  case  from 
that  submitted  to  the  Supreme  Court  on  the 
first  appeaL 

In  addition  to  the  finding  that  the  agree- 
ment authorizing  the  defendant,  upon  ceasing 
to  occupy  the  building,  to  remove  the  plate 
glass  and  marble  slabs  from  the  front  of  the 
building,  the  oourt,  as  the  result  of  the  sec- 
ond trial,  made  the  following  findings,  which 
appear  to  derive  from  the  evidence  suflSdent 
snttport: 

"It  was  stipalated  by  plaintiff  and  defend- 
ant, and  is  hereby  found  as  a  fact,  that  all 
the  shelving,  fixtures,  and  such  apphances  at- 
tached to  and  connected  with  the  store  and  all 
staging,  electric  light  wiring,  smd  gas  fittings 
were,  and  are,  the  property  of  plaintiff,  and 
that  they  could  not  be  removed  by  defendant. 
The  court  finds  that  defendant  has  not  threat- 
ened nor  intended  to,  and  will  not,  unless  re- 
strained by  this  court,  or  at  all,  cut  out,  tear 
down,  or  remove  any  of  the  shelving,  fixtures, 
or  appurtenances  last  hereinabove  described,  but 
has  removed  only  such  fixtures  as  aforesaid  as 
by  stipulation  and  agreement  he  could  remove;" 
that  "it  was  further  stipulated  by  plaintiff  and 
defendant  and  now  is  found  as  a  fact  that  the 
following  articles  were,  and  are,  the  property 
of  the  defendant,  and  might  be  removed  by  him : 
three  class  hat  cases,  four  glass  showcases  on 
the  side,  two  center  glass  showcases,  six  glass 
sectional  suit  <»binet8  or  cases,  one  counter, 
one  running  ladder,  one  stove,  one  cash  register, 
one  safe,  two  mirrors,  and  all  other  articles 
not  attadied  to  the  building." 

It  wHl  later  be  shown  that  the  issue  as  to 
the  injunctive  relief  prayed  for  by  the  plaln- 
tur  has  become  entirely  Immaterial,  so  far 
as  these  appeals  are  concerned,  and  there- 
fore the  determination  of  these  appeals,  save 
as  to  certain  rulings  on  evidence  and  the 
order  allovrlng  the  amendment  to  the  answer, 
is  narrowed  down  to  and  made  to  rest  solely 
upon  the  solution  of  three  propositions,  viz.: 
(1)  Whether  an  agreement  to  remove  the 
glass  and  marble  was  made;  (2)  if  so,  were 
they  removed  in  such  manner  as  unneces- 
sarily to  injure  or  damage  the  building;  (3) 
was  the  building,  or  the  front  portion  there- 
of from  which  the  glass  and  the  marble 
were  removed,  placed  by  the  defendant  in  as 
good  condition  as  it  was  prior  to  the  Installa- 
tion of  the  plate  glass  and  marble  show  win- 
dow? 

The  decision  of  these  questions  obviously 
depends  upon  the  further  proposition  whether 
the  evidence  supports  the  findings  that  the 
agreement  was  made,  that  in  removing  the 
glass  and  marble,  the  building  was  not  in- 


jured or  damaged,  and  that  the  front  portion 
thereof,  after  the  removal,  was  placed  and 
left  in  as  good  condition  as  It  was  in  be< 
fore  the  ne^w  show  window  was  Installed  by 
the  defendant 

It  is  proper  to  observe  that  the  evidence 
disclosing  the  nature  of  the  improvements 
which,,  under  the  agreement  were  to  be  re- 
moved by  the  defendant  and  their  effect  upon 
the  building  when  installed -and  the  effect  of 
their  removal  upon  the  building — that  is, 
whether  they  were  so  attached  thereto  as 
that  their  removal  would  of  Itself  impair  or 
weaken  the  building— is,  we  judge  from  the 
opinion  of  the  Supreme  Court  entirely  dif- 
ferent from  that  which  thus  appears  to  have 
been  shown  by  the  record  supporting  the  for- 
mer appeal.  For  instance,  the  evidence  as  it 
was  incorporated  into  the  record  upon  which 
the  former  appeal  was  submitted  apparently 
justified  the  conclusion  that  "the  plate  glass 
windows  and  the  marble  formed  the  front  of 
the  store  occupied  by  the  defendant,"  that 
"their  removal  necessarily,  and  against  any 
evidence  to  the  contrary,  was  the  removal, 
not  of  a  fixture,  but  of  a  portion  of  the  build- 
ing itself,  the  very  front  of  the  store,"  and 
that  "by  such  removal  the  building  itself 
ceased  to  be  an  inclosure  and  was  open  to 
intruders  and  the  elements."  Alden  v.  May- 
field,  163  Cal.  793,  795,  127  Pac.  44,  41  I*. 
R  A.  (N.  S.)  1022,  Ann.  Cas.  1&14A,  258.  At 
the  trial  from  which  the  present  appeals 
arise  It  is  made  to  appear  from  the  testimony 
of  both  the  defendant  and  the  witness  Lund  a 
buUdiag  contractor,  who  put  in  the  plate 
glass  front  and  the  marble  slabs  for  the  de- 
fendant, that  the  plate  glass  and  the  marble 
slabs  removed  from  the  building  did  not  con- 
stitute the  entire  front  of  the  store  nor  their 
removal  cause  the  building  itself  to  cease  to 
be  an  Inclosure.  The  manner  in  which  the 
plate  glass  and  the  marble  base  were  In- 
stalled was  described  by  Lund  as  follows: 

"The  plate  glass  set  at  the  outer  edge  of  the 
shoulder  of  the  base;  a  little  recess,  about 
five-sixteenths  of  an  inch,  was  left  outside  of  the 
hardwood  floor  for  this  glass  to  set  in.  We  al- 
ways leave  a  little  space  at  the  top  of  half  an 
inch,  so  in  case  of  any  settlement  there  is  no 
danger  of  breaking  the  glass.  The  glass  at 
the  comer  was  held  in  place  by  a  wooden  bar 
on  the  inside,  which  was  fastened  neither  to  the 
ceiling  nor  to  the  base  of  the  window,  and  metal 
bars  on  the  outside  were  screwed  into  this 
wooden  bar  to  form  a  clamp  to  secure  them. 
The  bfuse  of  the  glass  was  held  in  place  by  the 
marble,  which  projected  above  the  base  of  the 
glass,  say  one-half  or  three-quarters  of  an  inch 
and  the  marble  in  turn  was  secured  by  brass 
screws,  through  the  marble,  into  the  wooden 
base  of  the  window,  •  *  •  The  plate  glass 
that  I  put  in  for  Mr.  Mayfleld  did  not  in  any 
way  tend  to  support  or  strengthen  or  hold  to- 
gether the  window;   nor  did  the  marble  slabs." 

This  witness  further  testified  that  the 
molding  was  nailed  to  the  building  and  cleats 
attached  to  the  molding,  and  that  the  glass 
was  slii^ped  into  and  held  by  the  cleats; 
that,  in  removing  the  glass,  neither  the  mold- 
ing nor  the  cleats  were  touched  or  disturbed. 
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bat  tbe  glass  was  merely  wltbdiawn  treat  the 
deata. 

The  plaintiff  testified  that,  when  the  plate 
glass  and  marble  slabs  were  removed,  tbe 
building  was  not  thereby  left  open  or  ex- 
posed to  the  elements,  that  the  whole  front 
remained,  and  that  "there  were  partitions, 
the  windows  still  remained  there,  and  the 
only  way  any  one  could  enter  would  be  en- 
tering through  the  door."  In  this  statement 
the  plaintiff  was  corroborated  by  Lund. 

In  brief,  and  recapitulatory  of  the  testi- 
mony of  the  plaintiff  and  I>nnd,  the  marble 
was  used  as  a  base  for  the  support  of  the 
plate  glass,  and  the  latter  was  Itself  nowhere 
attached  to  the  building,  but  was  slipped  in- 
to the  cleats  which  had  been  fastened  to  tbe 
molding,  so  that  it  could  be  and  was,  as  we 
have  seen  and  shall  later  further  see,  re- 
moved from  the  cleats  without  detaching  the 
cleats  or  the  molding  or  otherwise  disturbing 
either  or  the  building,  that  the  plate  glass 
and  tbe  marble  did  not  form  the  front  por- 
tion of  the  structure;  and  that  when  removed 
it  did  not  destroy  the  inclosure  of  the  build- 
ing or  otherwise  expose  it  to  the  elements  or 
intruders,  the  plaintiff  testifying  that  en- 
trance into  the  store,  after  the  removal,  could 
be  effected  only  by  means  of  the  door.  This, 
we  say.  Is  the  testimony  as  it  is  presented  by 
the  record  now  before  us  relative  to  the 
manner  in  which  the  plate  glass  and  the  mar- 
ble base  were  attached  to  the  building ;  and, 
while  it  is  true  that  the  marble  was  secured 
by  means  of  brass  screws  which  were  passed 
through  it  and  into  the  wooden  base  of  the 
window,  yet  the  testimony  adverted  to  very 
clearly  shows  that  the  show  window  was  so 
constructed  as  to  admit  of  the  ready  and  easy 
removal  thereof  without  tbe  slighest  injury 
to  the  building  or  the  impairment  of  its 
stability  as  a  structure  in  any  degree. 

As  to  the  agreement  for  the  removal  of  the 
plate  glass  and  the  marble,  the  testimony 
shows:  That  the  plaintiff's  son,  Richard  C. 
Halle  (deceased  at  the  time  of  the  second 
trial),  bad  the  management  and  control  of 
the  building  as  the  plaintiff's  agent  He,  in 
other  words,  was  authorized  by  the  plaintiff 
to  attend  to  the  renting  of  it,  to  make  agree- 
ments and  leases  to  that  end,  and  to  make 
such  arrangements  with  tenants  or  persons 
employing  tbe  use  of  the  buUdlng  as  might 
be  necessary  or  required  for  the  convenient 
use  of  the  building  for  the  purposes  for  which 
it  might  be  let  out  When  tbe  defendant 
leased  tbe  building  the  negotiations  for  that 
purpose  were  carried  on  with  Halle.  The 
defendant  testified  that  he  spoke  to  the  plain- 
tiff about  making  some  changes  and  improve- 
ments in  the  store,  and  that  she  referred  him 
to  Halle,  saying  her  son  "had  charge  of  it  and 
whatever  I  did  to  do  with  him."  Tbe  defend- 
ant then  called  on  Haile,  and  the  two  entered 
into  an  agreement  by  wbidi  a  number  of 
imnrovemeuts  in  the  Interior  of  the  store 
were  to  be  made,  the  defendant  to  pay  for 
the  same  and  to  withhold  from  the  r^it  in 


reimbarsement  for  tbe  expendltnre  so  made 
the  snm  of  $10  each  month  until  the  total 
sum  so  expended — amounting  in  the  aggregate 
to  $176 — ^was  repaid.  Subsequently  the  de- 
fendant again  went  to  Halle  and  asked  bim 
to  install  the  heavy  plate  glass  and  the  mar- 
ble base  in  tbe  place  of  the  front  show  win- 
dow as  it  then  stood.  Haile  refused  to  pay 
for  the  improvement  so  asked  for,  bnt  pro- 
posed tliat  the  defendant  proceed  to  put  in 
the  plate  glass  windows  and  marble,  and  that 
the  latter,  when  he  vacated  the  store,  "could 
take  them  out  and  remove  them,  provided  I 
would  replace  them  as  the  store  origlaally 
was  prior  to  the  time  when  I  took  It  out  or 
in'as  good  condition." 

The  court  found  that  the  removal  of  the 
plate  glass  and  marble  was  by  the  defend- 
ant, on  the  28th  day  of  May,  1910,  "effected 
and  made  without  any  damage  whatsoever  to 
said  premises  or  said  freehold  or  said  build- 
ing ;  that  neither  said  glass  nor  said  mar|>le 
had  by  the  manner  in  wUch  they  or  either  of 
them  was  affixed,  or  otherwise,  become  an 
integral  part  of  tbe  premises  or  freehold  or 
building  nor  were  said  glass  and  mart>Ie  an 
integral  part  thereof;  that  said  glass  and 
marble  were  affixed  to  sold  building  by  means 
of  lag  screws." 

Testimony  showing  how  the  glass  and 
marble  were  attached  to  tbe  building  lias  al- 
ready  been  referred  to  herein,  and,  as  fur- 
ther supporting  tbe  alMve  finding,  testimony 
disclosing  the  following  additional  facts 
should  be  considered:  That  there  were  only 
four  slabs  of  marble  and  as  many  pieces  of 
plate  glass  removed,  leaving  tbe  remainder 
of  the  front  intact;  that  neither  the  plate 
glass  nor  marble  was  used  for  or  acted  as  a 
support  for  the  store  above  or  any  part  of 
the  building ;  that  as  a  matter  of  fact,  "the 
plates  would  surely  break  If  there  was  any 
w^ght  on  them" ;  that  it  required  only  30  or 
40  minutes  to  remove  them,  and  that  Im- 
mediately upon  their  removal  they  were  re- 
placed with  plain  glass  and  a  wooden  base 
even  superior  in  quality  to  those  in  tbe  front 
of  the  building  before  the  plate  glass  and  the 
marble  were  Bubstltnted  therefor;  that,  in 
removing  them,  it  was  only  necessary  to  sUp 
the  plate  from  the  cleats  by  which  they  were 
held  and  to  remove  the  screens  securing  the 
marble  base;  that  by  their  removal  tbe  bride 
or  other  materials  of  which  the  building  was 
constructed  were  not  disturbed  or  damaged 
in  any  degree;  and  that  the  building  itself 
remained  as  stable  and  strong  as  it  ever  was. 

The  testimony  addressed  to  the  vital  issues 
involved  In  the  controversy,  as  they  were 
formally  tendered  and  accepted  at  the  later 
trial  thereof,  has  now  been  briefly  sum- 
marized, and  from  the  testimony  as  so  pre- 
sented It  is  plainly  manifest  that  as  the  case 
was  presented  at  the  second  trial  thereoC, 
and  as  it  is  here  now  presented,  the  deftod- 
ant  both  In  the  matter  of  pleading  and  in 
that  of  proof,  relied  and  relies  upon  the  pro- 
visions of  section  1013,  and  not,  as  the  8itu»> 
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tlon  necessitated  npon  the  former  trial,  upon 
those  of  section  1019  of  the  Civil  Code.  The 
'flrst-mentloDed  section,  It  shotild  be  erplaln- 
ed.  In  effect  provides  that,  where  an  agree- 
ment Is  so  made  between  the  landlord  and 
tenant,  the  latter  may  remove  property  or  a 
thing  affixed  by  him  to  the  land  of  the  former. 
The  section  next  named  provides  that  at  any 
time  during  the  continuance  of  his  term  a 
tenant  may  remove  from  the  demised  prem- 
ises anything  affixed  thereto  by  him  for  the 
purposes  of  trade,  manufacture,  ornament,  or 
domestic  use,  if  the  removal  can  be  effected 
■without  injury  to  the  premises,  unless  the 
thing  has,  by  the  manner  in  which  it  is  affixed, 
become  an  Integral  part  thereof. 

[1]  And  it  seems  to  ns  that,  from  the  tes- 
timony, of  which  the  above  is  a  conspectus, 
the  conclusion  is  irresistible  that,  upon  the 
theory  uiion  which  the  cause  was  last  present- 
ed and  tried,  there  is,  as  before  in  effect  de- 
clared, ample  Justification  for  the  trial  court's 
deductions  therefrom,  as  evidenced  by  its 
findings,  viz.:  That  the  plate  glass  and  the 
marble  slabs  removed  by  the  defendant  were 
attached  to  the  building  at  bis  own  expense, 
and  tliat  they  were  his  property;  (2)  that 
they  were  not  so  affixed  to  the  premises  as 
to  constitute  them  integral  parts  thereof,  but 
were  attached  thereto  in  such  manner  "as 
to  Justify  his  removal  of  them,"  that  is  to 
say,  in  such  manner  as  that  they  could  be 
removed  without  injury  or  damage  to  the 
freehold  or  the  buUdlng  to  which  they  were 
directly  attached ;  (3)  that  they  were  re- 
moved without  producing  any  injury  or  dam- 
age to  the  freehold  or  the  building;  and  (4) 
that  the  building  upon  such  removal  was  put 
by  the  defendant  in  as  good,  if  not  a  better, 
condition  in  that  respect  than  It  was  In  prior 
to  and  at  the  time  of  the  installation  of  the 
plate  glass  and  the  marble  front  or  show 
window. 

It  results,  of  course,  that  the  findings,  being 
sufficiently  sustained  by  the  proofs,  afford 
full  support  to  the  Judgment 

The  claim  that  the  court  should  have 
granted  the  preliminary  or  other  preventive 
relief  ask«d  for  by  the  plaintiff  Is  of  little 
Importance,  even  if,  under  the  allegations  of 
the  complaint,  the  plaintiff  was  preliminarily 
entitled  to  such  ancillary  aid.  The  com- 
plaint, in  furtherance  of  its  plea  for  an  In- 
junction, alleged  that  the  defendant  had 
threatened  and  was  about  to  remove  from 
the  store  certain  fixtures  which  belonged  to 
the  plaintiff.  The  court  found,  upon  suffi- 
cient evidence,  that  certain  fixtures,  portable 
In  character,  such  as  hatracks,  showcases, 
and  other  like  store  appliances,  which  were 
not  affixed  to  the  bnllding  in  a  legal  sense, 
were  the  property  of  the  plaintiff. 

[2]  If  the  object  of  the  injunction  was  to 
xestraln  the  defendant  from  removing  these, 
the  failure  to  grant  that  remedy  is,  so  far  as 
mcb  fixtures  were  concerned,  now  unimpor- 
tant and  without  prejudice,  slnce^  as  shown. 


it  was  found  that  they  belong  to  the  defend- 
ant. As  to  the  other  fixtures,  apart  from  the 
plate  glass  and  marble  slabs,  the  court  found, 
as  will  be  noticed  from  the  findings  above 
quoted  herein,  that  the  parties  find  stipulated 
that  they  were  the  property  of  the  plaintiff. 
This  finding  is  supported  by  evidence,  and 
obviously  favorable  to  the  plaintiff.  The 
evidence  shows  that  these  particular  fixtures 
Were  never  Interfered  with  or  disturbed  by  the 
defendant,  nor  was  there  any  attempt  on  his 
part  to  remove  them. 

[8,4]  Therefore,  so  far  as  said  fixtures 
were  concerned,  whether  the  court  did  or  did 
not  err  In  refusing  to  grant  a  preliminary  in- 
junction is  now  entlrdy  without  any  signifi- 
cance or  importance;  and,  under  the  finding 
and  the  stipulation  referred  to.  It  was  ob- 
viously unnecessary  to  grant  permanent  In- 
junctive relief  as  to  said  fixtures. 

Of  course,  it  will  not  be  claimed  that  the 
prayer  for  an  injunction  was  aimed  at  inter- 
ference with  or  the  removal  of  the  plate 
glass  and  marble  slabs,  since  the  evidence 
shows,  and  Indeed  the  complaint  alleges,  that 
those  aitljclea  had  already  been  removed 
when  this  action  was  Instituted,  and  since, 
as  clearly  appears  from  the  complaint,  the 
injunctive  relief  asked  for  was  solely  and 
exclusively  prohibitive,  and  not  mandatory 
In  its  nature. 

We  do  not  think,  as  the  plaintl|r  contends, 
that  the  court  abused  its  discretion  in  al- 
lowing the  defendant  to  amend  his  answer  in 
the  particular  and  manner  Indicated  in  the 
outset  of  tills  opinion.  It  is  evident  that, 
from  the  very  inception  of  this  action,  par- 
ticularly from  the  time  of  the  filing  of  the 
answer,  the  theory  of  the  defendant  was  that, 
having  himself  and  at  his  own  exi>ense  put  in 
the  plate  glass  and  the  marble  slabs,  they 
constituted  his  property,  and  that  he  would 
legally  be  entitled  and  authorized  to  remove 
them  upon  the  termination  of  his  term  as 
lessee  of  the  premises.  But  it  transpired,  as 
we  have  shown,  that  this  theory  was  not 
presented  by  the  answer  as  originally  filed, 
nor  did  the  court  at  the  first  trial  make  a 
finding  In  consonance  therewith,  ttnd  thus  the 
defendant  lost  on  appeal. 

[S]  In  view  of  the  dtuation  as  thus  indi- 
cated, and  In  the  interest  of  Justice,  the  or- 
der granting  leave  to  the  defendant  so  to 
amend  his  pleading  as  to  enable  him  legally 
to  make  out  his  case  on  the  proofs  conform- 
ably to  the  only  theory  upon  which  he  could 
hope  to  prevail — the  theory  upon  which  he  • 
had  evidently  supposed  he  had  properly  pro- 
ceeded in  the  first  Instance — constituted  only 
the  exercise  of  a  sound  Judicial  discretion. 

We  have  examined  in  detail  and  with  much 
care  the  rulings  by  which,  so  it  is  claimed, 
hnjiroper  testimony  was  permitted  to  enter 
the  record  and  have  found  in  none  of  them 
any  Just  ground  for  h(Mlng  that  even  If 
technically  erroneous,  they  In  any  measure 
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affected  the  snbstantUiI  rigbts  of  tbe  plain- 
tiff at  the  trial  of  the  case. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We   concur:     CHIPMAN,    P,  J.;    BUK- 
NHTT,  J. 


(33  Cal.  App.  724) 

ALDBN  T.  MAYFIELD.     (CSt.  1655.) 

<District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   May  21,  1917.) 

1.  IxiNDLOBD  AND  TENANT  ®=3231(6)— RENTAI. 

Value— SuFFiciKNCT  of  Evidence. 
In  a  landlord's  action  to  recover  possession 
and  for  rent,  evidence  held  to  support  finding  of 
the  trial  court  that  the  rental  value  of  the  prem- 
ises was  $65  per  month. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  933,  934.] 

2.  Appkai.  and  Ebrob  <s=»994<1)— Review- 
Acceptance  OF  Testimony. 

Where  the  trial  court  found  in  favor  of  de- 
fendant on  an  issue,  testimony  of  defendant,  a 
qualified  witness,  for  himself  on  the  issue,  must 
be  accepted  on  appeal  at  face  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3901,  3906.] 

8.  Statutes  «=211  —  Combtbttction  —  Head- 
note. 
The  headnote  of  Civ.  Code,  §  3343,  which 
provides  that  any  tenant  holding  over,  etc.,  must 
pay  treble  rent,  reading  "Tenant  Willfully  Hold- 
ing over,"  must  be  deemed  a  part  of  tbe  sec- 
tion and  accorded  the  same  effect  as  though  in- 
cluded in  its  body. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S  2SS.] 

4.  Landlord  and  Tenant  i8=>231(6)— Will- 
ful Holding  Oveb — Sufficienct  of  Evi- 
dence. 

In  a  landlord's  action  for  treble  rent  under 
Civ.  Code,  §  3345,  on  account  of  tenant's  hav- 
ing held  over,  evidence  held  to  show  the  element 
of  willfulness  in  the  holding  over. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  {{  933,  934.] 

5.  Landlord  and  Tenant  ®=>216  —  "Wnx- 
F0L"  Holdino  Oveb— Statute. 

Where  the  conduct  of  a  tenant  in  refusing 
to  surrender  possession  on  demand  of  the  land- 
lord was  deliberate,  intentional,  and  obstinate, 
with  knowledge  that  the  tenancy  was  terminat- 
ed, and  that  he  was  holding  over  against  the 
landlord's  will  and  consent,  and  not  under  a 
reasonable  claim  of  right,  the  withholding  of 
tbe  premises  by  the  tenant  was  "willful"  with- 
in Civ.  Code,  §  3345,  rendering  any  tenant  who 
willfully  holds  over  liable  for  treble  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  861-865. 

For  otber  definitions,  see  Words  and  Phrases, 
BHrst  and  Second  Series,  Willful.] 

6.  Landlobd  and  Tenant  <S=230(1)  —  Hold- 
ing Over — Pleading — Statute. 

In  a  landlord's  action  against  the  tenant  for 
treble  rent  for  a  willful  holding  over  under  Civ. 
Code,  S  3345,  the  complaint  must  allege  willful- 
ness or  its  equivalent,  and  a  complaint  alleging 
that  the  tenant  refused  to  deliver  up  possession 
against  plaintiff's  will  and  wish,  also  averring 
that  the  possession  was  retained  under  no  claim 
of  right,  and  not  in  good  faith,  would  sufficient- 
ly allege  willfulness. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fi  904-910.] 


7.  Pleading  «=»403(2)— Cusb  of  Defects  in 

COUPIAINT  BT  ANBWEB. 

In  a  landlord's  action  against  the  tenant  for 
treble  rent  for  willfully  holding  over  under 
Civ.  Code,  i  3345,  the  defect  of  the  complaint 
that  it  did  not  allege  the  willfulness  of  the  hold- 
ing over  was  cured,  and  the  issue  presented  by 
tbe  answer's  averments  that  defendant  retained 
possession  in  good  faith  and  under  a  claim  of 
right  and  title  for  the  period. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  1344-1347.] 

Api>eal  from  Superior  Court,  Solano  Coun- 
ty; A  J.  Buckles  and  W.  T.  O'Donnell, 
Judges. 

Action  by  Victoria  Alden  against  C.  El 
Maytield.  From  a  judgment  for  plaintiff  and 
an  order  denying  her  motion  for  new  trial, 
she  appeals.    Beversed. 

W.  U.  Goodman,  of  Fairfield,  for  appellant 
T.  T.  O.  Gregory  and  C.  J.  Goodell,  both  of 
San  Francisco,  for  resitondent 

BUBNBnr,  3.  The  action  was  brougbt 
to  recover  possession  of  certain  real  proper- 
ty In  Suisnn,  Solano  county,  for  rents  due  up 
to  the  time  of  tbe  termination  of  tbe  tenancy 
and  for  treble  costs  for  tbe  period  subse- 
quent to  that  date.  At  tbe  first  trial  judg- 
ment was  rendered  for  defendant,  from 
which  an  appeal  to  the  Supreme  Court  was 
taken  and  a  reversal  bad.  164  Cal.  6,  127 
Pac.  45.  Tbe  new  trial  resulted  in  a  judg- 
ment: 

"That  said  plaintiff  have  and  recover  from 
said  defendant  the  sum  of  $650,  with  interest 
thereon  from  '  the  first  day  of  April,  1911, 
*  *  *  and  that  plaintiff  is  not  entitled  to  and 
shall  not  recover  treble  rents." 

From  this  judgment  and  tbe  order  denying 
ber  motion  for  a  new  trial  plaintiff  bas  ap- 
pealed, claiming  that  tbe  rent  due  was  $1,- 
000,  and  that  it  should  have  been  trebled; 
that  tbe  judgment,  in  otber  words,  should 
bave  been  in  ber  favor  for  $3,000. 

Two  questloos,  then,  are  presented  for  de- 
termination: First,  whether  there  Is  any  evi- 
dence to  support  tbe  finding  of  the  trial  court 
that  the  rental  value  of  tbe  premises  was 
$65  per  month;  and,  second,  whether  there 
is  any  justification  for  the  court's  conclusion 
that  tbe  rent  should  not  be  trebled. 

[1,2]  As  to  the  first  of  these  considerations 
there  can  be  no  kind  of  doubt  Appellant  ar- 
gues at  length  and  with  persuasive  force  tbat 
the  rental  value  was  actually  $100  per  month. 
There  is  undoubtedly  evidence  to  support  the 
contention,  but  Mr.  Mayfield  testified: 

That  the  reasonable  rental  value  "was  $65  per 
month.  •  •  •  The  rental  value  of  that  prop- 
erty from  June  1st  to  tbe  time  I  vacated  was  not 
one  cent  in  excess  of  $65  i>er  month.  In  propor- 
tion the  other  rents  for  adjoining  places  were 
lower.    In  that  neighborhood  they  were  lower." 

He  was  a  qualified  witness,  and,  in  view 
of  tbe  finding  of  the  court  below,  bis  testi- 
mony must  be  accepted  here  at  its  face  val- 
ue. .  Further  discussion  of  tbat  matter  Is 
foreclosed. 

[3]  The  position  of  appellant  as  to  tbe 
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other  Question   Is  based  upon   section   3345 
of  the  Civil  Code,  providing: 

"If  any  tenant,  or  any  person  in  collusion 
with  the  tenant,  holds  oyer  any  lands  gr  tene- 
ments after  demand  made  and  one  month's  notice, 
in  writing  given,  requiring  the  possession  there- 
of, such  person  holding  over  must  pay  to  the 
landlord  treble  rent  during  the  time  he  continues 
in  possession  after  such  notice." 

There  Is  no  doubt  that  such  notice  was 
griven  and  defendant  held  over  for  ten  months 
thereafter,  but  the  defense  Is  sought  to  be 
made  that  the  holding  over  must  be  "wUlful" 
In  order  to  subject  the  tenant  to  tbe  penalty 
provided  by  said  Code  section,  and  that  the 
lower  court  by  its  finding  negatived  the 
existence  of  this  element  Attention  is  called 
to  the  fact  that  the  headnote  of  said  section 
Is,  "Tenant  WU^fully  Holding  Over,"  and  the 
contention  is  made,  supported  by  authority, 
that  this  must  be  deemed  an  important  part 
of  said  section  and  be  accorded  the  same  ef- 
fect as  though  Included  in  the  body  of  the 
law.  As  a  legal  proposition  this  may  well 
be  conceded,  and  we  need  not  review  the  cas- 
es cited  to  the  point 

[4]  But  we  are  of  the  c^lnlon  that  the  ele- 
ment of  willfulness  was  clearly  shown,  and 
that  the  finding  to  the  contrary  Is  entirely 
■unsupported.  There  seems  to  be  In  that  re- 
gard no  substantial  difference  between  the 
showing  at  the  second  trial  and  at  the  first 
It  is  appropriate,  therefore,  to  quote  the  fol- 
lowing language  of  the  Supreme  CJourt  In 
said  opinion  (104  Oal.  6,  127  Pac.  46): 

"The  difficulty  with  this  argument  [referring 
to  the  contention  that  there  was  a  waiver  by  rea- 
son of  the  deposit  of  the  rent]  is  that  the  de- 
fendant was  informed  before  the  deposit  of  mon- 
ey, both  by  the  principal  and  by  her  attorney, 
that  HaQe  no  longer  had  anything  to  do  with 
the  matter,  and  we  repeat  that  defendant's  en- 
deavor under  those  circumstances  to  re-estab- 
lish the  relationship  of  tenancy  with  the  land- 
lord who  had  repudiated-  him  and  terminated 
the  tenancy  was  but  a  shallow  bit  of  subterfuge 
and  trickery.  *  •  •  Still  further  in  this  con- 
nection it  is  to  be  noted  that  the  defendant  does 
not  deny,  as  it-  was  incumbent  upon  him  to 
deny,  the  allegation  that  be  was  holding  over 
against  the  will  and  consent  of  the  plaintiff. 
This  he  admits,  and  the  admission  under  the 
circumstances  is  a  pregnant  one.  It  amounts 
to  an  admission  that  he  knew  there  was  no 
waiver  and  no  continuation  of  the  tenancy  so 
far  as  plaintiff  was  concerned.  •  •  •  There- 
fore the  evidence,  so  far  from  establishing  a 
waiver,  with  all  that  a  waiver  implies— a  meet- 
ing of  minds  and  the  intentional  forbearance  to 
enforce  a  right — clearly  establishes  that  there 
was  no  waiver,  hut  only  an  effort  by  defendant 
surreptitiously  to  do  something  which  might  in 
some  way  advantage  him  and  enable  him  the 
longer  to  hold  possession.  .This  is  made  manifest 
from  the  fact  that  defendant  was  not  prepared 
to  leave  the  building,  had  no  other  location  or 
store  in  which  to  move  his  goods,  and  was  de- 
sirous of  remaining  where  he  was  until  he  could 
secure  other  accommodations." 

It  may  be  added  that  the  allegations  of 
defendant's  cross-compIalnt  still  further  neg- 
ative the  Idea  that  there  bad  been  any  waiv- 
er of  plaintiff's  right  to  the  possession  or 
tliat  defendant  coul^  have  believed  that  there 
was  a  renewal  of  the  tenancy.  The  claim 
for  damages  set  up  In  his  cross-compIalnt 


was  based  upon  the  theory  that  plaintiff  and 
her  agent,  UaUe,  were  trying  to  obtain  pos- 
session of  the  premises,  even  going  to  the  ex- 
treme on  the  part  of  Halle  of  making  threats 
and  creating  disturbances  in  the  store  in  or- 
der to  induce  defendant  to  evacuate. 

[(]  All  these  things  would  seem  to  show 
conclusively  a  willful  withholding  of  the 
premises  on  the  part  of  respondent  Doubt- 
less the  word  "willful''  Is  used  in  different 
statutes  with  various  shades  of  meaning, 
but  herein  the  conduct  of  defendant  in  re- 
fusing to  surrender  possession  was  deliber- 
ate, intentional,  and  obstinate,  with  knowl- 
edge that  the  tenancy  was  terminated,  and 
that  he  was  holding  over  against  the  will 
and  consent  of  the  landlord.  We  think  noth- 
lag  more  Is  required  to  constitute  willfulness 
on  the  part  of  the  tenant 

For  many  illustrations  of  the  use  of  the 
term  and  of  the  different  significations  at- 
tached to  It  we  may  refer  to  Words  and 
Phrases,  vol.  4,  p.  1298  (2d  Sen).  Probably 
the  following  quotation  therefrom  is  as  In- 
structive as  any  that  could  l>e  selected: 

"The  word  'willfully'  has  various  meanings  and 
is  used  to  denote  the  quality  of  an  act,  or  the 
intent  with  which  it  is  done.  It  is  frequently 
used  in  the  sense  of  intentionally,  willingly,  de- 
signedly, or  with  set  purpose.  When  used  in 
criminal  statutes  it  usually  means  with  a  ma- 
levolent purpose  or  motive,  with  a  wicked  or 
criminal  intent,  especially  if  the  forbidden  act 
is  one  that  is  wrong  In  itself  or  involves  moral 
turpitude;  but  if  the  forbidden  act  is  not  wrong 
in  itself  or  does  not  involve  moral  turpitude,  the 
word  is  then  used  in  the  sense  of  intentionally 
or  purposely,  so  that  when  the  act  is  so  done  it 
is  done  willfully.  The  word,  however,  should  be 
given  that  meaning  only  which  the  context  indi- 
cates was  intended.  United  States  v.  Sioux  City 
Stockyards  Co.  (C.  C.)  162  Fed.  556." 

We  do  not  think  the  full  measure  of  the 
Criminal  Code  should  be  applied  to  a  case 
like  this;  that  it  is  necessary,  in  other  words, 
to  find  that  the  act  of  the  one  holding  over  Is 
with  "a  malevolent  purpose"  in  order  to  Justi- 
fy the  infliction  of  the  penalty,  but  it  Is  suf- 
ficient if  his  conduct  be  Intentional,  with 
knowledge  of  the  termination  of  the  tenancy, 
and  that  the  holding  over  is  against  the  will 
and  consent  of  the  landlord,  and  not  under  a 
reasonable  claim  of  right  Wbere  the  con- 
duct of  the  tenant  is  characterized  by  good 
faith  and  a  reasonable  belief  In  his  right  to 
remain,  the  penalty  should  not,  of  course, 
be  imposed,  but  we  can  find  in  the  record  no 
warrant  for  the  application  of  this  principle. 

However,  it  is  contended  by  respondent 
that: 

"To  recover  treble  rents  the  statute  upon 
which  plaintiff  relies  must  b«  expressly  referred 
to  in  the  complaint." 

In  support  of  this  position  he  dtes  Chip- 
man  V.  E)meric,  6  Cal.  239;  Barnes  v.  Jones, 
61  Oal.  303;  Stewart  v.  Sefton,  108  CaL  197, 
41  Pac.  293;  13  Cyc.  178;  and  Ruling  Case 
Law,  vol.  8,  p.  626. 

The  Chlpman  Case  involved  an  action  of 
waste  at  common  law.  The  Jury  found  for 
the  plaintiff,  and  the  lower  court  trebled  the 


Digitized  by 


Google 


384 


168  PACIFIC  BEPORTER 


(CaL 


damages.  The  Jndgment  was  reversed,  and 
dndgment  ordered  to  be  entered  tor  tbe 
amount  tound  by  tbe  Jury.  Tbls  was  done 
upon  the  authority  of  Bacon's  Abridgment 
wherein  the  rule  was  stated  as  follows: 

"When  treble  damages  are  t^ven  by  a  statute, 
the  demand  for  such  damages  must  be  expressly 
inserted  in  the  declaration  which  must  either  re- 
cite the  statute  or  conclude  to  the  damage  of 
the  plaintiff  against  the  form  of  a  statute." 

It  Is  claimed  that  this  decision  has  never 
been  overruled  or  criticised.  However,  In 
this  connection  It  may  be  suggested  that  the 
case  was  decided  under  a  different  statute 
from  the  one  before  us,  that  in  the  present 
case  there  is  a  prayer  for  treble  damages, 
and  that  no  objection  on  this  ground  was 
made  to  the  complaint  or  to  tbe  evidence 
herein. 

Tbe  Barnes  Case  was  reversed  really  upon 
the  ground  that  there  was  no  intended  tres- 
pass, but  that  the  wrong  was  committed 
through  an  innocent  mistake,  although  the 
court.  In  the  course  of  the  (pinion,  did  de- 
clare: 

"But  upon  our  construction  of  the  statute,  the 
complaint  fails  to  state  a  case  entitling  tbe 
plaintiff  to  treble  damages.  It  contains  no  aver- 
ment that  the  trespass  was  willful,  but  only  that 
the  entry  and  cutting  of  the  timber  was  wrong- 
ful and  without  the  plaintiff's  leave.  The  stat- 
nte  has  no  application  to  such  a  case ;  and 
though  good  as  an  action  at  common  law,  enti- 
tUng  the  plaintiff  to  recover  his  actual  damage, 
the  complaint  does  not  state  a  case  in  which 
the  damages  can  be  trebled." 

The  Stewart  Case  approved  the  above- 
stated  rule  and  held  that  "to  entitle  the  plain- 
tiff to  treble  damages,  under  section  733  of 
the  Code  of  Civil  Procedure,  she  must  have 
proved  her  allegation  that  defendant  will- 
fully or  maliciously  removed  tlie  trees,  know- 
ing them  to  be  the  property  of  plaintiff." 

Tbe  statement  in  Cyc.  is: 

"Where  damages  sought  to  be  recovered  arise 
by  virtue  of  statute,  or  the  amount  thereof  is  de- 
termined or  augmented  by  reason  of  statutory 
enactments,  the  complaint  must  allege  facts  suffi- 
cient to  bring  the  case  clearly  within  such  stat- 
ute, and  as  defendant  should  be  apprised  of  the 
demand  against  him  it  is  the  better  practice,  and 
in  most  jurisdictions  necessary,  that  reference  be 
made  thereto,  especially  if  tbe  injured  party  has 
also  a  remedy  at  common  law." 

Tbe  statement  from  Ruling  Case  Law  is: 
"And  where  one  seeks  to  recover  penal  dam- 
ages given  by  statute  he  must  distinctly  claim 
them  in  his  declaration.  It  is  insufficient  merely 
to  set  forth  facts  upon  which  a  liability  there- 
for might  arise.  If  the  case  is  one  where  there 
was  also  a  common-law  remedy,  they  must  be 
daimed  by  reference  to  the  statute.  •  •  •  If 
the  wrongful  act  is  of  such  a  character  or  is  at- 
tended by  such  conduct  or  animus  of  the  de- 
fendant that  the  law  aathorizes  the  assessment 
of  exemplary  damages,  the  complaint  should  so 
describe  the  act  that  it  may  appear  therefrom 
to  be  such  a  case." 

[6]  We  may  accept  the  rule  as  requiring  an 
allegation  of  willfulness  or  its  equivalent, 
and  it  may  be  conceded  that  tbe  complaint 
herein  is  defective  in  tbe  respect  indicated. 


It  might  be  fibongfat  tbat  the  element  of 
willfulness  is  implied  in  the  fcdlowingr  al- 
legations of  tbe  complaint: 

"That  on  or  about  tbe  12th  day  of  April,  1910, 
in  the  town  of  Suisun  city,  county  of  Solano, 
state  of  California,  tbe  said  plaintiff  gave  to 
and  served  on  said  defmaant  her  written  notice 
terminating  said  tenancy  and  requiring  defend- 
ant to  deliver  possession  of  said  premises  to  said 
plaintiff  on  the  1st  day  of  Jane,  1910,  a  copy  of 
which  notice  is  hereto  attached,  marked  Plain- 
tiff's Exhibit  B  and  made  a  part  of  this  com- 
plaint to  which  reference  is  hereby  made ;  that 
the  said  defendant  failed,  neglected,  and  refused 
on  the  1st  day  of  June,  1910,  to  deliver  up  said 
possession  and  continnes  in  possession  of  same 
without  tbe  consent  and  against  the  will  and 
wish  of  plaintiff;  tbat  said  defendant  now  with- 
holds the  possession  of  said  premises  from  tbe 
said  plaintiff." 

But  it  is  apparent  that  these  allegations 
are  consistent  with  the  position  that  defend- 
ant was  holding  under  a  claim  of  right  and 
in  good  faith,  notwithstanding  it  was  "against 
tbe  will  and  wish  of  plaintiff."  If  the  ad- 
ditional averment  had  been  made  tbat  the 
possession  was  retained  under  no  claim  of 
right,  and  not  in  good  faith,  there  is  no  doubt 
tbe  element  of  willfulness  would  have  been 
tendered,  although  the  word  "willful"  or  its 
derivative  might  not  have  been  used. 

[7]  But  it  can  be  said  that  this  defect  of 
the  complaint  was  virtually  cured  and  the 
issue  presented  by  this  averment  in  the  an- 
swer: 

"Defendant  alleges  that  from  and  after  and  in- 
cluding the  said  1st  day  of  June,  1010,  he  was  in 
the  peaceable  possession  of  the  said  premises 
and  in  retaining  possession  thereof  for  the  said 
period  he  acted  in  good  faith  and  under  a  claim 
of  right  and  title  thereto  for  the  said  period." 

It  would  be  proper,  therefore,  for  the  court 
to  have  made  a  finding  as  to  this  allegation 
of  said  answer.  There  was  no  such  specific 
finding,  although  it  may  have  been  considered 
ae  included  in  the  declaraticHi  that  "said 
withholding  was  not  willful  on  the  part  of 
the  defendant." 

It  may  be  added  that  the  case  was  tried 
upon  the  theory  that  said  issue  was  present- 
ed, and  in  view  of  the  foregoing  considera- 
tions we  are  of  the  opinion  that  substantial 
Justice  has  not  been  done. 

Upon  a  new  trial  there  may  be,  of  course, 
some  additional  evidence  tending  to  show  that 
respondent  acted  in  good  faith,  but  tbe  record 
before  us  leads  to  a  different  conclusion. 

The  Judgment  and  order  are  reversed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


(S3  Cal.  App.  721) 
MLJEFEiyr  V.  BLUM  et  al.     (Civ.  2049.) 
(District  Court  of  Appeal,  E^rst  District,  Cal- 
ifornia.   May  19,  1917.) 

1.  Appkai.  and  EbIbob  «=>932<1)— Rbvixw— 
Presumptions. 
In  an  action  for  damages  tor  assault  and 
battery,  in  which  defendants  defaulted  and 
plaintiff  made  applicatiMi  for  the  relief  demand- 
ed, in  the  absence  of  both  the  evidence  and  find- 
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inga,  the  appellate  court  most  presume  in  sup- 
port of  a  jaagment  for  defendants  that  plaintiff, 
although  assaulted,- was  not  damaged. 

[EM:  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  3782.] 

2.  Costs    «=s>22— JtroouENT    tob    NomNAi. 

Damagvs. 
In  an  action  for  damages  for  assault  and 
batterr,  in  which  defendants  defaulted,  a  judg- 
ment for  plaintifC  for  nominal  damages  vill  not 
carry  coets. 

[Ed.  Note.— Fw  other  cases,  see  Costa,  Cent. 
DiS.  Si  47-78.] 
S.  Afpbai.  and  Ebbob  «=>1171(6)— Revixw— 

Rbvbbsiblb  Ebbob. 
In  an  action  for  assault  and  battery,  in 
which  defendants  defaulted,  and  the  court  ren- 
dered judgment  for  defendants,  if  the  plaintiff 
was  entitled  to  a  judgment  for  nominal  damages, 
appeUate  court  will  not  reverse  the  case  because 
<^  failure  of  the  trial  court  to  find  for  plaintiff 
for  nominal  damages  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4553 ;  Damages,  Cent  Dig. 
116.] 

Appeal  from  Superior  Court,  Alameda 
County ;  Everett  J.  Brown,  Judge. 

Action  by  A.  J.  Liljefelt  against  Charles 
Blum  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    AflSrme'd. 

Ama.sa  C.  Smith  and  Southard  M.  Modry, 
both  of  San  Francisco,  for  appellant.  Jane 
Doe  Blom,  tor  respondents. 

PER  CURIAM.  il-S]  In  this  action  plain- 
tiff asked  damages  In  the  sum  of  $10,000  for 
an  assault  and  battery  committed  on  him 
by  the  defendant  Jane  Blum,  who  Is  the  wife 
of  the  other  defendant  Defendants  default- 
ed, and  application  was  made  by  the  plain- 
tiff to  the  court  for  the  relief  demanded  in 
the  complaint.  The  trial  court  gave  judg- 
ment for  the  defendants.  The  case  Is  here 
upon  the  Judgment-roll  alone.  Findings  were 
waived  by  plaintiff,  and  the  evidence  not 
being  before  this  court.  It  Is  unable  to  deter- 
mine upon  what  facts  the  trial  court  acted. 
It  does  appear  that  the  defendant  Jane  Blum 
and  one  other  witness  were  examined.  The 
defendants  having  defaulted,  the  hearing  on 
plaintiff's  application  for  judgment  was  gov- 
erned, as  Is  conceded,  by  subdivision  2  of 
section  585  of  the  Code  of  Civil  Procedure, 
under  which  the  only  question  before  the 
trial  court  was  that  of  damages.  In  the  ab- 
eaace  of  both  the  evfdence  and  findings,  this 
court  must  presume  in  support  of  the  judg- 
ment that  plaintiff,  although  assaulted,  was 
not  damaged.  The  plaintiff  contends  that 
as  all  the  facts  alleged  in  his  complaint  were 
admitted  by  the  default,  he  was  entitled  to 
nominal  damages  and  his  costs ;  but  a  judg- 
ment for  nominal  damages  would  not  have 
carried  costs;  and  conceding,  but  not  decid- 
ing, that  the  plaintiff  was  entitled  to  a  judg- 
ment for  nominal  damages,  this  court  will 
not  reverse  this  case  because  of  a  faUure  of 
the  trial  court  to  find  in  favor  of  plaintiff 
for  nominal  damages  only. 

Judgment  afiSnned. 


(8S  OaL  App.  698) 
CONSOMDATBD  LUMBER  CO.  v.  CITX  OP 
LOS  ANGELES.     (Civ.  1853.) 

(District  Court  of  Appeal,  Second  District, 
California.    May  17,  1917.) 

1.  Damages  €=>S3— Liquidated  Damages  ob' 
Penaltt — Question  fob  Juby— Statutb— 
lupbacticable  ob  extbemblt  difficult  to 

Fix   THE   ACTUAI,  DAMAOB. 

The  question  of  whether  it  would  be  "im- 
practicable or  extremely  difficult  to  fix  the  ac- 
tual damage"  under  Civ.  Code,  |  1671,  allow- 
ing stipulated  damages  in  such  cases,  ia  a 
question  of  fact 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  156.] 

2.  DAMAaES  <&=>85— LiQXnDATED  DAUAOIS  OB 

Penalty— Effect  of  Stipulation. 
A  provision  in  a  contract,  that  amount  speci- 
fied is  fixed  as  liquidated  damages,  because  of 
tho  difficulty  of  estimating  such  damages,  tends 
strongly  to  control  the  question  in  absence  of 
contrary  showing  as  to  the  difficulty  of  esti- 
mating actual  damages  necessary  to  validate  a 
provision  for  liquidated  damages,  under  Civ. 
Code,  §  1671,  providing  that  parties  to  a  con- 
tract may  agree  upon  an  amount  which  shall 
be  presumed  to  be  the  amount  of  damages  sus- 
tained by  a  breach  thereof,  when  it  would  b« 
impracticable  or  extremely  difficult  to  fix  ac- 
tual damage. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §!  179-181,  183-187.] 

3L  Tbial  <s=>404(5)— Findings  — Stipulated 
Damages. 
Where  findings  do  not  negative  statement  in 
a  contract  that  actual  damages  for  delay  in  de- 
livery would  be  difficult  of  ascertainment  and 
fixing  liquidated  damages,  such  statement  in 
conclusive. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  961.] 

4.  Tbial   ®=>396(3)— Findings- Responsivb- 

NEss  TO  Pleadings. 
Findings  that  actual  damages  "could  have 
been  ascertained,"  and  avoiding  stipulated  dam- 
ages was  irresponsive  to  pleadings,  stating  that 
"it  would  be  exceedingly  difficult,  if  not  im- 
possible," to  estimate  8U(^  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  935.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  H.  Thomas,  Judge. 

Action  by  the  Consolidated  Lumber  Compa- 
ny against  the  City  of  Los  Angeles.  Defend- 
ant appeals  from  judgment  tor  plaintiff,  and 
upon  the  judgment  roll  alone.    Reversed. 

Albert  Lee  Stephens,  City  Atty.,  and 
Charles  S.  Bumell,  Asst  City  Atty.,  both  of 
Los  Angeles,  for  appelant  Frank  D.  Mc- 
Clure,  of  Los  Angeles,  for  resjioDdent 

WORKS,  Judge  pro  tern.  This  is  an  ap- 
peal from  the  judgment,  and  upon  the  judg- 
ment roll  alone. 

The  respondent  contracted  to  furnish  to 
the  appellant  a  large  amount  of  lumber  to  b« 
used  In  the  construction  of  a  municipal 
wharf.  The  agreement  provided,  as  shown 
by  the  findings,  that  the  city  might  deduct 
from  the  contract  price  the  sum  of  $50  lor 
each  day  that  delivery  of  the  lumber  was  de- 
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layed  beyond  the  contrart;  time.    It  also  pro- 
vided tbat: 

"Said  sum  of  $50  per  day,  in  view  of  the  di£S- 
culty  in  estimating  surh  damage,  is  hereby 
agreed  apon,  fixed  and  determined  by  the  par- 
ties hereto  as  the  liquidated  damages  that  the 
city  will  suffer  by  reason  of  such  default,  and 
not  by  way  of  penalty." 

The  lumber  company  was  27  days  beyond 
the  allotted  time  in  completihg  delivery  and 
the  city  withheld  the  sum  of  $1,350  in  settle- 
ment of  the  amount  due.  Respondent  then 
brought  this  suit  to  recover  the  amount  thus 
unpaid,  and  Judgment  was  rendered  in  its 
favor.  The  theory  of  the  trial  court,  In 
awarding  the  Judgment,  Is  Indicated  by  the 
following  statement  erroneously  incorporated 
In  the  findings  of  fact: 

"The  court  finds  that  that  portion  of  the 
specifications  which  was  made  a  part  of  the 
contract  above  set  out  fixing  damages  at  $50 
per  day  ia  void,  and  of  no  effect  whatever." 

[1]  Section  1C71  of  the  Cavil  Code  provides: 
"The  parties  to  a  contract  may  agree  therein 
npon  an  amount  which  shall  be  presumed  to 
he  the  amount  of  damage  sustained  by  a  breach 
thereof,  when,  from  the  nature  of  the  case,  it 
would  be  impracticable  or  extremely  difficult  to 
fix  the  actual  damage." 

[2,  3]  Section  1670  of  the  same  Code  Is  to 
the  effect  that  contracts  fixing  the  amount  of 
damages  in  anticipation  of  the  event,  except 
such  as  are  allowed  under  section  1671,  are 
void.  Whether  "it  would  be  Impracticable 
or  extremely  difficult  to  fix  the  actual  dam- 
age" in  a  case  In  which  the  parties  have  at- 
tempted to  agree  upon  liquidated  damages 
In  advance  is  a  question  of  fact.  It  will  be 
noted  that  the  specific  declaration  is  made  in 
the  contract  here  In  question  that  the  actual 
damages  to  be  suffered  from  a  breach  would 
be  difficult  to  ascertain  and  that  the  parties 
are  making  provision  for  liquidated  damages 
In  lieu  of  actual  damages.  The  decided  cases 
in  this  state  are  uniformly  to  the  effect  that 
such  a  declaration  tends  strongly  to  establish 
the  fact  required  by  the  statute  to  exist; 
and,  further,  tends  to  control  the  question  as 
to  whether  the  provision  is  one  for  liquidat- 
ed damages  or  for  a  penalty,  where  the  con- 
tract appears  npon  its  face  to  be  one  allow- 
ed by  the  terms  of  section  1671.  Potter  v. 
Ahrens,  110  Cal.  674,  43  Pac.  388.  See,  also, 
Muldoon  V.  Lynch,  66  Cal.  536,  6  Pac.  417; 
Pogue  V.  Kaweah  P.  &  W.  Co.,  138  Cal.  664, 
72  Pac.  144;  Nakagawa  v.  Okamoto,  164  Cal. 
718,  130  Pac.  707.  There  Is  nothing  In  the 
findings  to  negative  the  statement  In  the  con- 
tract that  the  actual  damages  for  a  delay  In 
delivery  of  the  lumber  would  have  been  diffi- 
cult of  ascertainment  That  declaration  is 
therefore  conclusive. 

[4]  The  answer  alleges  that  the  defendant 
was  damaged  by  the  delay  In  delivering  the 
lumber,  "but  that  it  would  be  exceedingly 
difficult,  if  not  imi>osslble.  to  estimate  the 
amount  of  such  damage."  There  was  no  find- 
ing of  fact  upon  this  latter  allegation.  The 
allegation  amounted  to  nothing  in  its  alterna- 


tive and  n^atlve  statement  as  to  the  impos- 
sibility, but  tendered  only  an  issue  as  to  the 
difficulty,  of  estimating  the  amount  of  the 
damage.  Itierefore  the  finding  of  the  trial 
court  that  the  damage  "could  have  been  ascer- 
tained, and  that  it  is  untrue  that  the  same 
could  not  be  ascertained,"  waa  not  respon- 
sive to  the  pleadings. 
The  Judgment  Is  reversed. 

We  concur:  CONREX,  P.  J. ;  JAMES,  J. 


PELI/  V.  HERBERT. 


(33  Cal.  App. 
(Civ.  2071.) 


i30) 


(District  Court  of  Appeal,  Blrst  IMstrict,  Cal- 
-ifomia.    May  22,  1917.) 

1.  Poisons  (S=>6— Neoligewce— Bioht  of  Ac- 
tion.   " 

Defendant's  acts  in  keeping  carbolic  acid,  a 
deadly  poison,  in  a  whisky  bottle  without  any 
distinguishing  mark  or  label  showing  its  dan- 
gerous quality,  and  of  intTmingling  the  bottle 
with  other  similar  bottles  containing  whisky  or 
other  drinkables,  and  in  tendering  such  bottle 
containing  carbolic  acid  to  deceased,  stating  that 
he  guessed  that  it  was  whisky,  was  gross  neg- 
ligence, for  which  the  administrator  of  the  de- 
ceased may  recover  damages. 

(Ed.  Note.— For  other  cases,  see  Poisons,  Cent. 
Dig.  f  i  3,  4.] 

2.  Poisons    ®=»6— Negligenoe— Actiow— Ju- 
BT  Question— CoNTBiBUTOBT  Neglioence. 

The  acts  of  the  deceased  in  accepting  defend- 
ant's proffered  drink,  and  of  assuming  without 
question  or  investigation  that  the  bottle  from 
which  he  drank  contained  liquor  similar  to  that 
which  be  had  just  seen  his  employer  drink  from 
another  bottle,  and  believing  it  to  be  whisky, 
in  view  of  the  fact  that  it  was  not  poured  out 
in  a  glass  or  open  receptacle  where  its  color 
or  smell  or  other  dissimUarity  to  whisky  might 
reasonably  attract  his  notice  and  arouse  his  sus- 
picion, but  that  be  was  handed  the  bottle  and 
was  expected  to  and  did  drink  directly  from  it, 
did  not  constitute  contributory  negligence  as 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent. 
Dig.  §§  3,  4.] 

3.  Death  ®=>68—Daiiaqim— Evidence— Hab- 
its OF  Deceased. 

In  an  action  for  damages  for  negligence  of 
clefehdant  in  giving  deceased  a  bottle  of  carbolic 
acid,  stating  that  it  was  whisky,  on  the  question 
of  damages,  evidence  tending  to  show  that  the 
deceased  was  a  man  of  dissolute  and  unthrifty 
habits,  and  was  not  a  very  useful  member  of 
society  or  supporter  of  his  family,  was  properly 
submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S§  86,  87.] 

4.  Death   ®=999(1)  —  Excessive   Daiiaoes  — 
Neglioent  Poisoning. 

A  verdict  of  $2,000  for  the  death  of  a  human 
being  due  to  the  act  of  another  in  negligently 
giving  him  carbolic  acid  to  drink,  stating  that 
it  was  whisky,  was  not  so  excessive  as  to  justify 
the  conclusion  that  the  Jury  were  moved  by 
undue  passion  or  prejudice  m  its  rendition  or 
amount. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  125,  126.] 

Appeal  from  Superior  Court,  Monterey 
County ;  J.  A.  Bardln,  Judge. 

Action  by  J.  A.  Pell,  administrator  of  the 
estate  of  Gablno   Smith,  deceased,   against 
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Stanley   Herbert     Judgment   tor  plalntUC, 
and  defendant  appeals.    Affirmed. 

Andresen  &  Sargent  and  P.  El.  Zabala,  of 
Salinas,  for  appellant.  Walter  S.  White 
and  Fred  P.  Fells,  botb  of  Salinas,  for  re- 
spondent 

BICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  In  plalntUTa  favor  for  the  snm  of 
$2,000  damages  for  the  alleged  negligence  of 
the  defendant  resulting  In  the  death  of  one 
Gablno  Smith,  of  whose  estate  the  plaintifT 
Is  the  administrator.  The  two  points  urged 
by  the  appellant  are  the  Insufficiency  of  the 
evidence  to  Justify  the  verdict  of  the  Jury, 
and  the  contention  that  the  verdict  Is  exces- 
sive In  the  amount  of  Its  award. 

The  facts  of  the  case  are  these:  The  de- 
fendant Is  a  rancher  residing  In  Monterey 
county.  On  the  morning  of  September  28, 
1913,  the  deceased,  Oablno  Smith,  who  was  at 
that  time  his  employe,  came  up  to  his  house 
to  vaah  before  breakfast  The  defendant 
was  in  the  act  of  taking  a  drink  of  whisky 
from  a  bottle  which  was  sitting  on  the  wash 
sink,  and  offered  the  deceased  a  drink,  which 
he  indicated  his  willingness  to  accept  There 
was  very  little  left  in  the  bottle  from  which 
the  defendant  had  been  drinking,  so  be  reach- 
ed under  the  sink  and  got  what  he  apparently 
supposed  was  another  bottle  of  whisky,  and 
handed  it  to  the  deceased  stating  that  he 
guessed  it  was  whisky.  The  deceased  drank 
from  the  bottle  which  was  handed  him,  and 
immediately  after  doing  so  said  to  the  defend- 
ant "What  kind  of  a  trick  did  you  play  on 
me?"  and  went  presently  Into  convulsions,  and 
died  within  a  few  moments.  The  bottle  from 
which  he  drank  contained  carbolic  acid. 

The  foregoing  facts  were  proven  at  the 
trial  and  formed  the  basis  of  the  Jury's  ver- 
dict In  plaintiffs  favor.  The  appellant  con- 
tends that  the  inference  of  negligence  does 
not  arise  from  the  foregoing  facts,  and  that 
even  tf  such  inference  does  arise,  the  facts 
also  establish  contributory  negligence  on  the 
part  of  the  deceased  sufficient  to  have  defeat- 
ed the  plaintiff's  recovery. 

[1]  We  are  unable  to  agree  with  either  of 
these  contentions.  The  defendant's  conduct 
In  keeping  carbolic  add,  a  deadly  poison,  in 
a  whisky  bottle  without  any  distinguishing 
mark  or  label  showing  Its  dangerous  and 
deadly  quality,  and  of  intermingling  such  bot- 
tle with  such  a  content  with  other  similar 
bottles  containing  whisky  or  other  drink- 
ables, and  the  act  of  the  defendant  in  tender- 
ing such  bottle  containing  carbolic  add  to  the 
deceased  under  the  circumstances  which  he 
himself  detailed,  were  acts  of  gross  negli- 
gence amply  suffldent  to  Justify  the  verdid 
In  plaintlflTs  favor. 

[2]  The  acts  of  the  deceased  In  accepting 
the  defendant's  proffered  drink,  and  of  assum- 
ing without  question  or  investigation  that  the 
bottle  from  which  he  drank  contained  liquor 


similar  to  that  which  he  had  Just  seen  his  em- 
ployer drink,  and  In  believing  It  to  be  the 
whisky  which  he  had  Just  been  Invited  to  par- 
take of,  were  In  keeping  with  the  ordinary- 
and  customary  conduct  of  other  indlvl&uals 
under  like  circumstances.  It  is  to  be  noted 
that  the  liquid  which  he  drank  was  not  pour- 
ed out  In  a  glass  or  other  open  receptacle 
where  Its  color  or  smell  or  other  dissimilar- 
ity to  whisky  might  reasonably  attract  his 
notice  and  arouse  his  suspicion,  but  that  he 
was  handed  the  bottle  and  was  expected  to 
and  did  drink  directly  from  It  Under  these 
circumstances  we  cannot  say  as  a  matter  of 
law  that  his  ad  in  so  doing  was  contributory 
negligence. 

[3,  4]  In  support  of  the  appellant's  conten- 
tion that  the  verdlrt  of  the  Jury  was  exces- 
sive he  directs  our  attention  to  certain  evi' 
dence  tending  to  show  that  the  deceased  was 
a  man  of  dissolute  and  unthrifty  habits,  and 
was  not  a  very  useful  member  of  society  or 
supporter  of  his  family.  These  were  matters 
properly  submitted  to  the  Jury,  and  doubt- 
less considered  by  them  In  arriving  at  the 
amount  of  their  verdict  We  are  unable  to 
say  that  a  verdid  in  the  sum  of  $2,000  for 
the  death  of  a  human  being  through  the  neg- 
ligence of  another  under  the  drcumstances 
detailed  in  this  case  was  so  excessive  as  to 
Justify  the  conclusion  that  the  Jury  were  mov- 
ed by  undue  passion  or  prejudice  In  its  ren- 
dition or  amount 

Judgment  affirmed. 

We  concur:  BEASLT,  Judge  pro  tem.; 
KERRIGAN,  J. 

(33  Cal.  App.  67S) 
MONO  POWfeR  CO.  V.  CITY  OF  LOS  AN- 
GELES.    (Civ.  1597.) 

(Distrid  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  IS,  1917.     Rehearing  Denied 
by  Supreme  Court   July  14,  1917.) 

1.  Appeai,  Awn  Ebbob  «=>854(1Ji  —  Binding 
FoBCE  or  Reasons  of  Tbial  Coubt. 

The  reasons  given  by  the  trial  court  for  its 
decision  are  not  binding  upon  the  reviewinc 
court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3408.] 

2.  CoNSTTTiTTioNAi.  Law  «=>208(1)  —  Class 
Legislation.  - 

It  must  be  clearly  shown  that  legislation  at- 
tacked as  class  legislation  makes  an  improper 
discrimination  by  conferring  particular  privi- 
leges upon  a  class  of  persons  arbitrarily  se- 
lected from  a  large  number  of  persons,  all  of 
whom  stand  in  the  same  relation  to  the  privilege 
granted  and  between  whom  and  the  persons  not 
so  favored  no  reasonable  distinction  or  sub- 
stantial difference  could  be  found  justifying  the 
inclusion  of  one  and  the  exclusion  of  the  other 
from  such  privilege. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  665,  666,  669-674.] 

3.  Constittjtionai,  Law  «=>208(16)  —  Class 
Lkoislation. 

Code  Civ.  Proc.  |  394,  relative  to  the  place 
of  trial  of  actions  between  counties,  cities,  and 
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citiea  and  conntiM,  la  not  anconstitntiosal  as 
class  legislation,  since  it  does  not  appear  from 
the  statate  that  an  arbitrary  selection  has  been 
made  from  among  a  large  number  of  persons  be- 
'  tween  whom  and  the  persons  favored,  cities, 
counties,  and  cities  and  counties,  there  is  no  rea- 
sonable distinction  or  substantial  difference  jus- 
tifying the  inclusion  of  one  and  the  exclusion  of 
the  other  from  the  privilege  conferred. 

[Ed.  Note.— For  other  casps,  see  Constitutional 
Law,  Cent.  Dig.  §§  675-677.] 

4.  £!uiNENT  DouAiN  €=»173  — Ventjk— Stat- 

VTE. 

An  action  to  condemn  to  a  power  company's 
use  land  situated  in  Mono  county,  in  which  the 
city  of  Los  Angeles  was  alleged  to  have  an  in- 
terest, was  properly  brought  in  Mono  county  un- 
der Code  Civ.  Proc.  |  1243,  relative  to  proceed- 
ings in  eminent  domain. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do-, 
main.  Cent.  Dig.  §§  473,  474.] 

C.  Eminent  Douain  <=»173— Vbrue  — Stat- 

UTK. 

Mono  county  was  the  proper  county  in  which 
to  try  the  case.  Code  Civ.  Proc.  J  394,  relative  to 
the  place  of  trial  of  actions  against  cities,  coun- 
ties, etc.,  merely  providing  that  the  action  or 
proceeding  must  be  transferred  for  trial  to  a 
county  other  than  that  in  which  the  city  defend- 
ant is  situated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  473,  474.] 

6.  Venue  «=»61,  65— Change— Motion— Affi- 
davit—Statute. 
A  motion  for  change  of  place  of  trial  under 
Code  Civ.  Proc.  {  304,  relative  to  the  place  of 

trial  of  actions  agnin.st  counties,  cities,  etc.,  need 
not  be  made  when  defendant  answers  or  demurs, 
and  need  not  be  accompanied  by  an  affidavit  of 
merits  and  a  written  demand  for  change  of  place 
of  trial,  as  reqqired  by  section  306,  providing  that 
actions  may  be  tried  in  any  county  unless  de- 
fendant demands  a  trial  in  the  proper  county. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  ;§  94-99,  109.] 

Appeal  from  Superior  Court,  Mono  Coun- 
ty;   P.  R.  Parker,  Judge. 

Action  to  condemn  land  by  the  Mono  Pow- 
er Company  against  the  City  of  Los  Angeles. 
From  an  order  denying  motion  to  change  the 
place  of  trial,  defendant  appeals.  Order  re- 
versed, with  directions  to  grant  defendant's 
motion. 

Albert  Lee  Stephens,  W.  B.  Mathews,  S.  B. 
Robinson,  and  Wm.  B.  Hlmrod,  all  of  Los 
Angeles,  for  appellant.  J.  P.  O'Brien,  of 
San  Francisco,  for  respondent. 

CHIPMAN,  P.  J.  The  action  was  to  con- 
demn to  plalntifTs  use  certain  land  situated 
in  Mono  county  In  which  defendant  Is  al- 
leged to  have  an  interest  The  complaint 
was  filed  January  13,  1913,  and  defendant 
answered  June  28,  1015.  Thereafter  defend- 
ant gave  notice  that,  on  September  1,  1915, 
it  would  move  for  a  change  of  the  place  of 
trial  from  Mono  county  "to  the  superior  court 
of  such  county  of  the  state  of  California  as 
the  parties  to  the  above-entitled  cause  may 
agree  upon,  by  stipulation  in  writing,  or, 
made  in  open  court,  and  entered  in  the  min- 
utes, or,  If  they  do  not  agree,  then  the  near- 
est or  most  accessible  court,  where  the  like 


objection  or  cause  for  making  the  order  does 
not  exist  Said  motion  will  be  made  upon 
the  ground  that  the  said  proceeding  is 
brought  against  the  city  in  a  county  In  whidh 
the  plaintiff  is  doing  business."  The  motion 
was  made  under  section  394  of  the  Code  of 
Civil  Procedure,  upon  the  papers,  files  and 
records  of  the  court,  in  said  action  and  upon 
the  affidavit  of  S.  B.  Robinson,  one  of  tlie 
attorneys  for  defendant,  in  which  he  de- 
posed that: 

"The  defendant,  city  of  Los  Angeles,  is  a  city 
situated  in  the  county  of  T^os  Angeles,  state  of 
California,  and  plaintiff,  Mono  Power  Company, 
is  doing  business  in  the  county  of  Mono,  state  of 
Cslifornia,  in  which  county  the  said  proceeding 
is  pending." 

It  appeared  from  the  counter  affidavit  of 
J.  P.  O'Brien,  attorney  for  plaintiff,  that 
said  notice  of  motion  to  change  the  place  of 
trial  was  served  after  the  cause  bad  been  set 
for  trial,  "that  no  affidavit  of  merits,  ajid 
no  demand  to  change  the  place  of  trial  of 
said  cause,  was  delivered  with  said  notice  of 
motion,  and  no  affidavit  of  merits,  and  no 
demand  to  change  the  place  of  trial  of  said 
cause  has  ever  been  served  or  filed  In  this 
case,"  and  said  notice  of  motion  "is  not  based 
or  predicated  upon  an  affidavit  of  merits,  or 
upon  a  demand  to  change  the  place  of  trial 
of  said  cause,  as  required  by  the  provisions 
of  the  statute  in  such  cases  made  and  pro- 
vided." Averments  are  also  made  that  the 
convenience  of  witnesses  requires  that  the 
cause  be  tried  in  Mono  county. 

It  appeared  that  two.  similar  cases  were 
pending,  numbered  respectively  2083  and 
20S4,  in  both  of  which  motions  to  change  the 
place  of  trial  were  made  and  heard  together. 
One  of  these  cases  was  subsequently  dismiss- 
ed. The  motions  were  heard  April  14,  1916, 
and  the  court  made  the  following  order: 

"In  each  of  these  cases  defendant  city  filed  a 
motion  for  change  of  place  of  trinl  under  section 
394,  C.  C.  P.,  as  amended  in  1015.  The  motions 
were  heard  together  under  the  stipulation  that 
the  one  order  made  apply  to  both  cases.  It  was 
and  is  the  contention  of  the  plaintiff  that  the 
court  was  without  jurisdiction  to  hear  or  deter- 
mine the  motions  by  reason  of  the  fact  that  there 
was  no  affidavit  and  demand  filed  at  the  time  of 
first  appearance.  The  contention  is  thus  stat^ 
in  general  terms,  perhaps  inaccurately,  for  the 
reason  that  I  do  not  consider  it  necessary  to 
pass  upon  the  motions  from  that  viewpoint  I 
might  sey,  however,  as  intimated  at  the  time 
of  argument,  that  if  the  motions  were  resisted 
upon  tliat  ground  alone,  I  would  be  disposed  to 
grant  the  motions  and  transfer  the  causes.  It  is 
my  opinion  that  the  amendment  itself  is  uncon- 
stitutional and  void;  and,  while  plaintiff  may 
have  any  advantage  that  may  arise  by  reason  of 
the  lack  of  demand  on  first  appearance  still  re- 
served, I  reiterate  that  I  do  not  consider  the 
procedure  contended  for  to  be  requimte  herein. 
I  cannot  see  where  any  lengthy  opinion  sup- 
poi-ting  my  views  would  serve  any  purpose  here- 
in.   The  motions  are  denied." 

[1]  The  reasons  given  by  the  trial  court 
for  its  decision  are  not  binding  uix>n  the 
reviewing  C9urt.  It  was  well  said,  in  Los 
Angeles  County  v.  Winans,  13  CaL  App.  257, 
265,  109  Pac.  650,  654: 
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**Tt  18  Hie  jndidia  acnon  or  tne  trial  court  as 
ilistinKnished  from  its  jndicial  reason  which  ap- 
pellate courts  are  called  upon  to  review."  La- 
man  V.  Golrlen  Ancient  Channel  M.  Co.,  140  Col. 
70O,  704,  74  Pac.  307;  Simon  Newman  Co.  ▼. 
Lasaing,  141  Cal.  174, 175,  74  Pac.  761. 

Tbe  points  nrged  by  respondent  in  support 
of  tbe  decision,  to  which  appellant  addresses 
Itself  In  Ita  brief,  are:  (1)  Section  394  of  the 
Code  of  Civil  Procedure  la  unconstitutional; 
(2)  a  motion  for  change  of  place  of  trial 
under  section  394  must  be  made  at  the  time 
defendant  answers  or  demurs,  and  must  be 
accompanied  by  an  affidavit  of  merits  and  a 
written  demand  for  such  change,  as  required 
by  section  396,  Code  of  Civil  Procedure. 

Section  S94,  as  enacted  in  1872,  provided 
that  actions  against  counties  may  be  com- 
menced and  tried  In  any  county  In  the  Judi- 
cial district  in  which  such  county  Is  situated, 
unless  such  action  Is  between  counties.  In 
which  case  they  "may  be  commenced  and 
tried  In  any  county  not  a  party  thereto." 
In  1881  the  section  was  amended  to  read: 

"An  action  against  a  county,  or  city  and  coun- 
ty, may  be  commenced  and  tried  in  aach  county, 
or  city  and  county,  unless  such  action  is  brought 
by  a  county,  or  city  and  county,  in  which  case 
it  may  be  commenced  and  tried  in  any  connty,  or 
city  and  county,  not  a  party  thereto."  Stats. 
1881,  p.  23. 

The  amendment  of  1901  need  not  be  no- 
ticed, as  the  amended  section  was  held  un- 
constitutional "for  want  of  re-enactment  and 
publication  at  large  of  the  revised  law."  The 
section  was  amended  In  1907,  and  provided 
that: 

"An  action  against  a  county  may  be  com- 
menced and  tried  in  such  connty  unless  such  ac- 
tion is  brought  by  a  connty,  in  which  case  it 
may  be  commenced  and  tried  in  any  county  not 
a  party  thereto.  Whenever  an  action  is  brought 
by  a  connty  or  city  against  residents  of  anoth- 
er county  or  city,  or  a  corporation  doing  busi- 
ness in  the  latter,  the  action  must  be,  on  the  mo- 
tion of  the  defrndant,  transferred  for  trial  to  a 
county,  other  than  tbe  plaintiff,  if  the  plaintiff 
is  a  connty,  and  other  than  that  in  which  the 
plaintiff  is  situated,  if  the  plaintiff  is  a  city." 
Stats.  1907,  p.  700. 

The  section  was  again  amended  In  1015. 
The  section  now  relates  both  to  actions  and 
proceedings,  and  Includes  counties,  cities, 
and  counties  and  cities.  Tbe  earlier  part  of 
the  section  as  amended  In  1915  is  substan- 
tially as  the  section  was  made  to  read  by  tbe 
amendment  of  1907.  The  following  provision 
was  added: 

"Whenever  an  action  or  proceeding  is  brought 
against  a  county,  city  and  connty,  or  city,  in  any 
coonty,  or  city  and  connty,  other  than  the  de- 
fendant, if  the  defendant  is  a  county,  or  city  and 
conn^,  or  if  the  defendant  is  a  city,  other  than 
that  in  which  the  defendant  is  sitnated,  the  ac- 
tion or  proceeding  mast  be.  on  motion  of  said 
defendant,  transferred  for  trial  to  a  county,  or 
city  and  county,  other  than  that  in  which  the 
plaintiff,  or  any  of  the  plaintiffs,  resides,  or  is 
doing  business,  or  is  situated,  and  other  than  the 
plaintiff  connty,  or  city  and  connty,  or  connty  in 
which  such  plaintiff  city  is  situated,  and  other 
thnn  the  defendant  connty,  or  city  and  county, 
or  connty  in  which  such  defendant  city  is  gituat- 
<>d.  In  any  action  or  proceeding,  the  parties 
thereto  may,  by  stipolation  in  writing  or  made 


in  open  court,  and  entered  in  the  minutes,  agree 
upon  any  county,  or  city  and  connty,  for  the 
place  of  trial  thereof.  This  section  shall  ai>- 
ply  to  actions  or  proceedings  now  pending  or 
hereafter  brought"    Stats.  1915,  p.  721. 

It  was  held,  in  Yuba  County  v.  North 
American,  eta,  Mining  Co.,  12  Cal.  App.  223, 
107  Pac.  139,  that  this  section,  as  It  read 
prior  to  the  amendment  of  1915,  and  after 
the  amendment  of  1907,  was  not  violative  of 
the  Constitution.  In  that  case  the  defend- 
ant made  a  motion,  under  section  394,  to 
change  the  place  of  trial.    The  court  said: 

"The  further  point  that  section  394  is  ob- 
noxious to  the  provisions  of  the  Constitution 
prohibiting  special  legislation,  'regulating  the 
practice  of  courts  of  justice,'  and  'providing  for 
changing  the  venue'  of  actions,  because  accord- 
ing privileges  to  corporations  doing  business 
without  the  county  where  the  action  is  com- 
menced not  accorded  to  corporations  doing  bnsi- 
ness  within  the  county,  is  not,  in  our  opinion, 
well  tal<en.  This  discrimination  is  found  in  oth- 
er sections  where  the  right  to  have  the  place  of 
trial  changed  is  placed  npon  tbe  distinct  ground 
that  the  defpndant  resides  in  a  county  other  than 
the  county  in  which  the  action  is  commenced, 
and  this  although  had  the  defendant  been  a 
resident  of  the  latter  connty  he  could  not  have 
the  venue  changed.  Such  legislation  has  never 
been  regarded  as  in  any  just  sense  special  legis- 
lation within  the  meaning  of  the  inhibitory  pro- 
visions of  the  Constitution." 

It  Is  true  there  was  in  that  case  a  demand 
made  and  an  affidavit  of  merits  filed,  but  that 
fact  had  nothing  to  do  with  the  point  Involv- 
ing the  constitutionality  of  the  section  and 
the  decision  bad  tbe  sanction  of  the  Supreme 
Court. 

The  section  applies  equally  to  all  counties, 
cities,  and  counties  and  cities  In  the  state, 
and  no  one  Is  given  any  advantage  over  an- 
other, and  the  section  gives  to  parties  to  the 
suit  other  than  the  above  mentioned  the 
same  right  of  transfer  of  the  case  as  Is  ac- 
corded to  counties,  cities,  and  cities  and 
counties.  In  Qridley  v.  Tellows,  166  Cal.  767, 
138  Pac.  355,  the  constitutionality  of  section 
395  of  the  Code  of  Civil  Procedure  was 
drawn  In  question  on  the  grounds  here  nrged 
against  the  validity  of  section  394.  Said  the 
court  (166  Cal.  page  768,  138  Pac.  page  356) : 

"The  provision  of  the  amendment  of  section 
395  in  question,  it  is  true,  applies  only  to  speci- 
fied classes  of  cases.  But  it  applies  alike  in 
every  part  of  the  state  to  all  actions  embraced  in 
the  classes  described.  Gonsequentiy  it  is  not  a 
local  law.  It  cannot  be  deemed  a  special  law 
forbidden  by  the  Constitution  if  it  is  addressed  to 
a  class  of  cases  based  on  some  natural,  intrinsic, 
or  constitutional  distinction  or  difference,  rea- 
sonable and  substantial,  between  these  actions 
and  others  not  included  and  sufficient  in  some 
reasonable  degree  to  account  for  or  to  justify 
the  making  of  the  different  rule"  (citing  the  lead- 
ing case  of  Pasadena  v.  Stimson,  91  Cal.  251, 
27  Pac.  604,  and  the  latest  ennn^iation  of  the 
rule,  in  Ex  parte  MiUer,  162  Col.  698,  124  Pac. 
427). 

In  the  discussion  of  the  question  the  court 
said: 

"The  presumption  is  In  favor  of  the  legislative 
action.  Tbe  court  cannot  decide  that  the  classi- 
fication Is  unjustifiable  in  reason,  unless  It  can 
see  that  tbe  presumption  is  overcome  because  no 
reason  ezists." 
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[2]  It  must  be  dearly  shown  that  the  leg- 
islation attacked  makes  an  Improper  discrim- 
ination by  conferring  particular  privileges 
upon  a  class  of  persons  arbitrarily  selected 
from  a  large  number  of  persons,  all  of  whom 
stand  In  the  same  relation  to  the  privilege 
granted,  and  between  whom  and  the  persons 
not  so  favored  no  reasonable  distinction  or 
substantial  dUTerence  could  be  found  justi- 
fying the  inclusion  of  the  one  and  the  ex- 
clusion of  the  other  from  such  privilege. 
Matter  of  Miller,  supra. 

We  have  seen  that  where  a  county  Is  plain- 
tltf,  and  a  resident  of  or  a  corporation  doing 
business  in  another  county  is  defendant,  the 
action  or  proceeding  must  be,  on  motion  of 
defendant,  transferred  for  trial  to  a  county 
other  than  that  of  the  plaintiff  or  defendant 
Yuba  City  v.  North  American,  etc.,  M.  CO., 
supra. 

[3]  The  reasons  urged  against  the  consti- 
tutionality of  the  part  of  section  394  Involved 
in  that  case  were  unavailing,  and  should,  we 
think,  be  so  held  in  the  prestet  case.  Cities, 
counties,  and  cities  and  counties  are  units  of 
the  state  government,  and  we  must  assume 
that  the  Legislature  was  of  the  mind,  in 
passing  the  law,  that  where  a  city  is  sued  in 
a  county  other  than  that  in  which  it  is  sit- 
uated, circumstances  might  arise  such  as  in 
the  Ji^dgment  of  the  Legislature  should  make 
it  mandatory  at  defendant's  request  to  trans- 
fer the  case  to  a  county  -other  than  that  of 
plaintiff  or  defendant  Cities,  counties,  and 
cities  and  couutles  do  not  stand  in  the  same 
relation  towards  each  other  and  towards  cit- 
izens generally,  when  considered  in  their 
governmental  capacities,  as  citizens  stand 
toward  eadi  other.  We  do  not  think  it  ap- 
pears from  the  statute  that  an  arbitrary 
■election  has  been  made  from  among  a  large 
number  of  persons  between  whom  and  the 
persons  favored  (cities,  counties,  and  cities 
and  counties)  there  is  no  reasonable  distinc- 
tion or  substantial  difference  Justifying  the 
Inclusion  of  the  one  and  exclusion  of  the 
other  from  such  privilege.  Matter  of  Miller, 
■uprn. 

Whether  the  determination  by  the  Legisla- 
ture that  a  general  law  can  be  made  appli- 
cable Is  conclusive  was  discussed  In  People 
V.  MuIIender,  132  Cal.  217,  64  Pac.  299,  but 
not  decided.  It  was,  however,  decided  that 
a  law  cannot  be  held  Invalid  merely  because. 
In  the  opinion  of  the  court,  it  would  have 
been  possible  to  frame  a  general  law  under 
which  the  purpose  of  the  special  law  could 
have  been  accomplished.  We  find  no  justi- 
fiable reason  for  holding  the  section  in  ques- 
tion to  l>e  unconstitutional. 

The  contention  of  plaintiff  Is  that  In  mak- 
ing Its  motion  for  a  change  of  the  place  of 
trial  the  defendant  was  compelled  to  conform 
to  the  requirements  of  section  396  of  the 
Code  of  .Civil  Procedure;  that  at  the  time 
defendant  answered  it  should  have  filed  an 
affidavit  of  merits,  and  should  have  demand- 


ed In  writing  "^at  the  trial  be  bad  In  the 
proper  county."  In  its  brief  plaintiff  says: 
"Section  396  declares  that  when  an  action  ia 
not  commenced  in  the  proper  county,  that  is  to 
say,  in  the  county  of  the  defendant's  residence, 
where  it  is  a  personal  action,  as  pronded  in 
section  395,  or  m  the  county  where  the  mnnici- 
pality  is  situate,  as  provided  in  section  394, 
then  the  defendant  must,  at  the  time  he  answers 
or  demurs,  file  an  affidavit  of  merits  and  demand, 
in  writing,  that  the  trial  be  had  In  the  proper 
county." 

Sections  396  and  397  read  as  follows: 

"396.  It  the  county  in  which  the  action  is 
commenced  is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  at  the  time 
he  answers  or  demurs,  files  an  affidavit  of  mer- 
iteL  and  demands,  in  writing,  that  the  trial  be 
baa  in  the  proper  county. 

"397.  The  court  may.  on  motion,  change  the 
place  of  trial  in  the  following  cases: 

"1.  When  the  county  designated  in  the  com- 
plaint is  not  the  proper  county; 

"2.  When  there  is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  therein; 

"3.  When  the  convenience  of  witnesses  and 
the  ends  of  justice  would  be  promoted  by  the 
change; 

"4.  When  from  any  cause  there  is  no  judge  of 
the  court  qualified  to  act" 

[4-6]  Respondent's  premise,  to  wit,  that 
the  county  in  which  defendant  is  situated 
was  the  proper  county  In  which  the  action 
should  have  been  brought,  is  unsound.  Mono 
county  was  the  proper  county,  and  the  only 
county  In  w'hl(^  the  action  could  have  been 
properly  brought  Code  Civ.  Proc.  8  1243. 
Not  only  so,  but  it  was  the  proper  county  In 
which  to  try  the  case.  Section  394  does  not 
provide  that  the  city  defendant  may  have 
the  place  of  trial  changed  to  the  county  in 
which  It  Is  situated.  Quite  the  contrary,  the 
section  provides  that  the  action  or  proceed- 
ing must  be  transferred  for  trial  to  a  county 
other  than  that  in  whld)  It  Is  situated.  In 
Cook  V.  Pendergast,  61  Cal.  72,  the  court  had 
section  396  under  discussion  and  particularly 
the  question  as  to  what  is  meant  by  the  term 
"proper  county."  Stating  that  the  section  !Ji 
effect  provides  that  a  defendant  has  waived 
his  right  to  a  change  of  the  place  of  trial  on 
the  ground  that  the  action  has  not  been  com- 
menced in  the  proper  county,  unless,  at  the 
time  he  first  appears  by  answer  or  demurrer, 
he  files  an  affidavit  of  merits  and  demands 
in  writing  a  transfer  to  the  proper  county, 
the  court  said: 

"The  'proper  county'  is  the  county  in  which 
actions  are  required  to  be  tried,  'subject  to  the 
power  of  the  court,  to  change  the  place  of  trial' 
by  sections  392,  393,  394,  and  395  of  the  Code 
of  Civil  Procedure.  Section  396  has  changed  the 
rule,  if  it  ever  was  a  rule,  which  required  the 
motion,  or  notice  of  the  motion,  in  all  cases  to 

Precede  or  accompany  the  answer  or  demurrer, 
'he  prohibition  of  a  motion  on  the  ground  that 
'the  county  designated  in  the  complaint  is  not 
the  proper  county,'  except  where  the  affidavit  ia 
filed  and  the  written  demand  made  when  the  an- 
swer or  demurrer  is  filed,  is  itself  a  permission 
that  a  motion  on  any  other  statutory  ground 
may  be  made  hy  defendant,  without  the  affida- 
vit and  demand,  within  a  reasonable  time  after 
his  appearance.     Else  why  is  the  prerequisite 


Digitized  by 


Google 


Wyo.)  WTOMINa  OONSTRUCTION  4  DEVELOPMEaTT  CO.  y.  BUFFALO  L,  CO,      391 


made    applicable    to    motions    made    ni>on    the 
ground  particularly  mentioned?" 

We  understand  the  conrt  to  have  held  that 
a  demnnd  for  a  diange  of  the  place  of  trial 
at  the  time  of  appearance,  as  also  other  re- 
quirements of  section  396,  do  not  apply 
where  the  motion  la  made  on  any  ground 
other  than  that  the  action  Is  not  brought  in 
the  proper  county  for  Its  trial.  It  was  hence 
said  In  that  case  that  a  motion  made  on  the 
ground  that  a  fair  and  Impartial  trial  could 
not  be  had  might  be  made  after  answer,  the 
court  saying: 

"It  has  *  •  •  been  held  that  nothing  leas 
than  an  actual  experiment,  by  way  of  trial,  or 
attempt  to  impanel  a  jury,  and  a  consequential 
failure,  will  be  sufficient  to  show  that  a  fair  and 
impartial  trial  cannot  be  had." 

Pascoe  T.  Baker,  158  Cal.  232,  110  Pac.  815, 
was  an  action  for  damages  for  personal  In- 
juries, and  was  commenced  In  the  city  and 
county  of  San  Prandseo.  Defendant  appear- 
ed Jind  demanded  a  transfer  to  the  county 
of  Los  Angeles,  In  which  he  resided.  The 
motion  was  granted.  Thereafter  plaintiff 
moved  to  have  the  action  retransferred  to 
the  dty  and  county  of  San  Francisco,  basing 
his  application  on  the  ground  of  convenience 
of  witnesses.  The  court  granted  the  motion, 
and  defendant  api)ealed.  Plaintiff  filed  no 
affidavit  of  merits,  and  It  was  contended 
that  the  order  was  unauthorized  for  that 
reason.    The  conrt  said: 

"But  we  are  cited  to  no  authority  in  support 
of  appellant's  claim  that  such  affidavit  is  re- 
quired. It  is  true  that  a  defendant,  asking  a 
change  on  the  ground  that  the  county  in  which 
the  action  is  commenced  is  not  the  proper  coun- 
ty for  the  trial,  must  file  an  affidavit  of  merits. 
This  is  the  express  provision  of  section  396  of 
the  Code  of  Civil  Procedure.  No  such  condition 
has,  however,  been  imposed  upon  a  party  occu- 
pying the  position  of  the  respondent  here." 

In  Wadleigh  v.  Phelps,  147  Cal.  541,  82 
Paa  200,  the  action  was  brought  In  Nevada 
county,  and  the  motion  to  change  the  place 
of  trial  was  made  on  two  grounds:  (1)  That 
defendant  resided  in  San  Mateo  county;  (2) 
on  the  ground  of  convenience  of  witnesses. 
No  motion  or  demand  was  made  until  after 
defendant  had  appeared  by  demurrer.  Upon 
the  first  ground  It  was  held  that  defendant 
had  waived  his  right  by  failure  to  make  de- 
mand until  after  he  bad  appeared.  The 
conrt  held  as  to  the  second  ground  that  the 
counter  affidavits  of  plaintiff  sufficiently 
controverted  all  the  facts  relating  to  the 
convenience  of  witnesses  to  justify  the  lower 
court  In  concluding  that  the  convenience  of 
witnesses  would  not  be  promoted  by  the  pro- 
posed change.  We  think  It  fair  to  assume 
that  the  court  considered  the  merits  of  the 
motion  made  upon  the  second  groimd,  and  in 
doing  80  must  have  held  that  the  provisions 
of  section  396  do  not  apply  except  when  the 
motion  is  made  on  the  ground  that  the  ac- 
tion is  not  brought  in  the  proper  county. 

Respondent  dtes  Powell  v.  Sutro,  80  Cal. 


559,  22  Pac.  308,  and  Bohn  v.  Bohn,  164  Cal. 
532,  129  Paa  081.  In  each  of  these  cases 
the  motion  was  made  on  the  ground  that  the 
action  was  not  commenced  in  the  proper 
county,  having  been  brought  in  a  county  oth- 
er than  defendant's  residence.  The  question 
now  here  was  not  involved  in  those  cases. 
Obviously  the  defendant  in  each  of  those 
cases  was  bound  by  the  provisions  of  section 
396.  Donohoe  v.  Wooster,  163  OaL  117,  124 
Pac.  730,  was  a  similar  case.  It  Is  dted 
also  to  the  point  that  the  right  to  change 
the  place  of  trial  must  he  determined  by  the 
conditions  existing  at  the  time  of  the  ap- 
pearance of  the  party  demanding  the  change. 
Section  394,  however,  expressly  provides  that 
It  "shall  apply  to  actions  or  proceedings  now 
pending  or  hereafter  brought" 

The  order  is  reversed,  with  directions  to 
grant  defendant's  motion. 

We  concur:  HART,  J.;  BURNETT,  J. 


(25  Wyo.  168) 

WYOMING  CONSTRUCTION  4  DEVELOP- 
MENT CO.  V.  BUFFALO  LUMBER 
CO.    (No.  87j3.) 

(Supreme  Court  of  Wyoming.    July  18,  1917.) 

1.  Pleading  <@=>93(2),  409(1)—  Ameknativb 
Defenses — Waivkr  of  Objections. 

Com  p.  St  1910,  §  4390,  provides  that  the 
defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defense,  etc.,  as  he  has,  whether  they 
are  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  and  requires  the  sev- 
eral defenses  to  be  separately  stated,  and  makes 
no  limitation  upon  the  pleading  of  inconsistent 
defenses  except  the  requirement  of  sections  4422 
and  4425  that  the  pleadings  must  be  verified  by 
the  affidavit  of  the  party  or  his  agent  or  attor- 
ney to  the  effect  that  he  believes  the  statements 
to  be  true.  Held,  that  it  is  not  permissible  to 
plead  in  the  same  answer  separate  defenses 
which  are  so  inconsistent  in  fact  that  the  proof 
of  one  would  necessarily  disprove  the  other,  but 
if  80  pleaded  the  remedy  is  by  motion  to  strike 
or  require  the  defendant  to  elect  upon  which 
he  will  rely,  and  in  the  absence  of  such  motion 
the  objection  is  waived,  and  both  can  stand,  and 
the  defendant  may  rely  upon  either,  and  the 
plaintiff  may  not  disregard  either  on  we  trial. 

[Ed.    Note. — For    other    cases,    see   Pleading, 
Cent  Dig.  Si  189,  190, 1375, 1377, 1379-1383.] 

2.  CoBPOBATiONS  «=»410— ATTTHOBrrT  of  Of- 
ficers—Usual Course  op  Business. 

Where  a  corporation  was  authorized  to  carry 
on  and  conduct  the  lumber  business,  act  of  its 
officer  in  purchasing  or  subscribing  for  bonds  or 
stock  of  another  corporation  was  outside  the 
usual  and  ordinary  business  of  the  corporation, 
and  would  not  give  rise  to  the  presumption  that 
he  had  authority  to  sign. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1629-1632.] 

3.  CoBPORATioNa  <8=»519(1)  —  Actions  —  Evi- 
dence-Burden OF  Proof. 

In  an  action  by  one  corporation  against  an- 
other to  recover  upon  an  alleged  written  contract 
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of  subscription  for  bonds  of  plalntitt,'  not  pnr- 
porting  on  its  face  to  have  been  ezecated  by  any 
officer  or  agent  of  defendant,  there  being  a  gen- 
eral denial,  burden  was  cast  on  plaintiff  to  prove 
that  the  contract  was  entered  into  and  executed 
by  the  dtl'endant. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  H  2091,  2093.] 

4.  Corporations  <&=»619(3)— Cowthaots— BShb- 
CUTION— Evidence — Stjfficienct. 
Eividence  held  not  to  sustain  burden  on  plain- 

tilf  to  prove  that  the  contract  was  entered  into 

and  executed  by  the  defendant. 
[Ed.  Note.— For  other  cases,  see  Corporadons, 

Cent  Dig.  fi  2085,  2089.] 

6.  PusADiNo    «=»127(1)    —    Aduibsions    in 

Pleadings. 
A  defense  alleging  false  and  fraudulent  rep- 
resentations on  the  part  of  plaintiff  in  procur- 
ing the  pretended  contract,  and  that,  "believing 
and  relying  on  said  representations  and  upon 
the  faith  of  them,  the  defendant  did  subscribe 
for  bonds  and  stock  of  said  company  in  the  pre- 
tended contract  set  out  in  plaintiff's  petition," 
admitted  no  more  than  that  the  contract  was 
signed  and  executed  in  the  manner  and  form  ap- 
parent on  its  face,  and  was  not  an  admission 
that  it  was  so  signed  by  authority  of  defendant, 
and  must  be  considered  as  having  been  made  for 
the  salie  of  the  plea  merely. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  264-2C8;  Damages,  Cent  Dig.  f 
4J7.] 

6.  PiXADiNQ  ®=>127(2)  —  Inconsistent  De- 

rENSE— Admissions. 
Admissions  contained  in  a  defense  of  new 
matter  requisite  for  the  introduction  of  such 
new  matter  in  defense  are  not  inconsistent  with 
a  denial  pleaded  in  a  separate  defense  in  the 
same  answer,  and  cannot  be  used  to  defeat  such 
denial;  hence  a  defendant  may  both  deny  and 
avoid,  although  the  avoidance  is  a  tacit  admis- 
sion of  what  is  denied. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent  Dig.  H  264,  267.] 

Error  to  District  Court,  Sheridan  County ; 
V.  J.  Tldball,  Judge. 

Action  by  the  Wyoming  Construction  &  De- 
velopment Company  against  the  Baftalo  Lum- 
ber Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

H.  W.  Nichols,  of  Sheridan,  and  W.  T. 
Alden,  of  Chicago,  111.,  for  plaintiff  in  error. 
Metz  &  Sadcett,  of  Sheridan,  for  defendant 
In  error. 

BEARD,  J.  The  plaintiff  in  error,  as 
plaintiff,  brought  action  against  defendant  in 
error,  as  defendant,  to  recover  upon  an  al- 
leged written  contract  of  subscription  for 
bonds  of  plaintiff.  Upon  the  trial  the  court 
instructed  the  Jury  to  return  a  verdict  for 
defendant,  and  Judgment  was  entered  on  the 
verdict,  and  plaintiff  brings  error. 

The  plaintiff  Is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
South  Dakota,  and  the  defendant  a  Wyoming 
corporation.  The  contract  sued  upon  is  sign- 
ed: "Buffalo  Lumber  Co.,  by  H.  G.  Camp- 
bell." In  Its  petition  plaintiff  alleged  its 
corporate  capacity,  and  that  it  was  lawfully 
anthortzed  to  transact  business  In  the  state 


of  Wyoming,  and  the  usual  averments  as  to 
the  execution  and  delivery  of  the  contract  by- 
defendant  The  defendant  answered:  Mrst, 
A  general  denial  Second.  Specifically  de- 
nied that  plaintiff  was  authorized  to  transact 
business  in  Wyoming  by  reason  of  its  failure 
to  comply  with  the  laws  of  Wyoming,  in  that 
it  had  not  filed  its  certificate  of  incorporatioa 
and  an  authenticated  copy  of  the  corporation 
laws  of  the  state  of  South  Dakota  with  the 
secretary  of  state  of  Wyoming  or  in  the  of- 
fice of  the  register  of  deeds  of  Johnson  coun- 
ty, nor  had  it  filed  an  acceptance  of  the  Con- 
stitution of  the  state  of  Wyoming,  or  the 
appointment  of  a  resident  agent  as  required 
by  law;  and  averred  that  at  the  time  of 
making  the  pretended  contract  plaintiff  was 
engaged  in  carrying  on  and  conducting  busi- 
ness in  Wyoming.  Third.  Alleged  false  and 
fraudulent  representations  on  part  of  plain- 
tiff In  procuring  the  pretended  contract  and 
"believing  and  relying  on  said  representa- 
tions, and  upon  the  faith  of  them,  the  de- 
fendant did  subscribe  for  bonds  and  stock  of 
said  company  in  the  pretended  contract  set 
out  in  plalntifTs  petition."  For  reply  to  the 
second  defense,  plaintiff  admitted  that  at 
the  date  of  the  contract  sued  upon,  to  wit 
May,  1913,  it  bad  not  complied  with  the  laws 
of  Wyoming  in.  the  particulars  mentioned  in 
said  defense,  and  did  not  do  so  until  Septem- 
ber 13  and  15,  1913 ;  denied  that  it  was  con- 
ducting any  corporate  business  in  Wyoming 
until  after  September  15,  1913.  Replying  to 
the  third  defense  it  denied  generally,  except 
it  admitted  the  allegations  stating  "that  the 
defendant  did  subscribe  for  bonds  and  stock 
of  said  company,"  and  that  the  same  had  not 
been  delivered,  but  were  ready  for  delivery 
upon  payment  therefor. 

We  have  stated  the  substance  and  effect  of 
the  pleadings  only  as  sufficient  to  show  the 
questlcms  presented  In  this  court  At  the 
close  of  the  evidence  submitted  by  the  plain- 
tiff the  defendant  moved  the  court  "to  direct 
the  Jury  to  return  a  verdict  In  favor  of  de- 
fendant and  against  the  plaintiff,  for  the  rea- 
son and  upon  the  grounds  of  want  of  suffi- 
cient evidence;  and  that  it  is  not  shown 
that  the  defendant  ever  signed  or  executed 
the  contract  or  subscription  list  sued  up<kl" 
The  court  sustained  the  motion  and  instruct- 
ed accordingly.  The  record  does  not  dis- 
close upon  what  ground  the  court  based  the 
ruling,  whether  upon  the  ground  that  plaintiff 
had  failed  to  prove  the  executl(»i  of  the  con- 
tract by  defendant,  or  that  the  court  held 
that  the  plaintiff  could  not  maintain  the  action 
on  account  of  Its  failure  to  comply  with  the 
laws  of  this  state  with  respect  to  foreign 
corporations,  both  of  which  questions  are 
urged  in  the  briefii.  On  the  flret-  question 
counsel  for  plaintiff  contends  that  the  allega- 
tions of  the  third  defense  wherein  defend- 
ant pleaded  false  and  fraudulent  representa- 
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tlons  made  by  plaintiff's  alleged  agents  to 
defendant  and  upon  the  faith  of  which  it  re- 
lied, "the  defendant  did  subscribe  for  bonds 
and  stock  of  said  company  In  the  pretended 
contract  set  out  In  plaintiff's  petition,"  Is 
Inconsistent  with  the  general  denial  contain- 
ed In  the  first  defense,  and  relieved  the 
plaintiff  from  the  necessity  of  proving  the 
execution  of  the  contract  by  defendant. 

[1]  Under  the  provisions  of  our  Code  of 
Olvll  Procedure,  §  4390,  Comp.  Stat.  1910, 
"the  defendant  may  set  forth  in  his  answer 
as  many  grounds  of  defense,  counterclaim 
and  set-off  as  he  has,  whether  they  are  such 
as  have  been  heretofore  denominated  legal 
or  equitable,  or  both,"  and  requires  the  sev- 
eral defenses  to  be  separately  stated.  The 
only  limitation  upon  the  pleading  of  incon- 
sistent defenses  seems  to  be  the  requirement 
that  pleadings  of  fact  must  be  verified  (with 
certain  exceptions)  by  the  affidavit  of  the 
party,  his  agent  or  attorney,  to  the  effect  that 
he  believes  the  statements  to  be  true.  Sec- 
tions 4422,  4425,  Comp.  Stat.  1910.  We  think 
the  real  test  as  to  the  limitations  upon  plead- 
ing incc^sistent  defenses  und^  our  system 
ot  pleading  is  well  stated  In  Catlaens'  Bank  v. 
Closson,  29  Ohio  St.  78: 

"When  two  alleged  grounds  of  defense  plainly 
contraciict  each  other,  they  are  not  susceptible 
of  verification,  because  it  is  impossible  for  both 
to  be  true.  The  verification  of  one  is  the  falsi- 
fication of  the  other.  In  such  a  case,  the  answer, 
tboDgh  sworn  to,  is  not  'verified,'  and  should,  on 
motion,  be  stricken  from  the  files,  or  the  defend- 
ant be  put  to  bis  election." 

In  the  case  before  us  there  was  no  motion 
by  plaintiff  to  require  the  defendant  to  elect 
between  defenses  pleaded  in  the  first,  and  in 
the  third  defense  set  up  in  the  answer.  The 
proper  practice  where  inconsistent  defenses 
are  pleaded  is  by  motion  to  strike  them  out 
or  to  require  the  defendant  to  elect  upon 
which  he  will  rely.  Phillips  on  Code  Plead- 
ing, {  266 :  Pomeroy's  Code  Remedies  (3d  Ed.) 
{  724 ;  Pavey  v.  Pavey,  30  Ohio  St  600 ;  Har- 
per V.  Fidler,  105  Mo.  App.  680,  78  S.  W. 
1034;  Broderick  v.  Andrews,  135  Mo.  App. 
87,  115  S.  W.  619;  Klink  v.  Cohen,  13  Cal. 
623 ;  Uridlas  v.  Morrell,  25  Cal.  31 ;  Murphy 
V.  Bnssell  &  Co.,  8  Idaho,  133.  67  Pac.  421; 
Bohne  v.  Corbett,  43  Cal.  264;  Billings  v. 
l>rew,  62  Cal.  666.  By  failing  to  move  to 
strike  out,  or  to  require  defendant  to  elect, 
plaintiff  waived  the  inconsistency  In  the  de- 
fenses pleaded,  If  there  was  In  fact  any  such 
inconsistency,  and  defendant  could  rely  tipon 
either.  That  was  the  theory  upon  which  the 
case  was  tried. 

[2]  Plaintiff  put  in  evidence  the  certificate 
o£  Incorporation  of  defendant;  called  Mr. 
OampbeU  as  its  witness,  and  proved  by  him 
that  he  was  the  party  who  signed  the  con- 
tract; that  be  was  president  of  the  de- 
fendant company;  that  the  company  carried 
a  bank  account,  and  that  both  he  and  the 
vice  president  each  signed  checks  on  such  ac- 
count.   Upon  tliat  evidence  it  la  argued  that 


his  authority  to  sign  the  contract  in  question 
Is  presumed,  and  that  the  burden  was  then 
ui>on  the  defendant  to  prove  his  want  of 
authority.  A  number  of  decisions  are  cited 
as  sustaining  that  proposition;  but  an  ex- 
amlaatlon  of  them  discloses  that  where  it 
has  been  so  held,  the  act  done  or  the  contract 
entered  into  was  in  the  usual  and  ordinary 
business  of  the  corporation.  Here,  as  %hown 
by  the  certificate  of  incorporation,  the  busi- 
ness authorized  thereby  was  the  carrying  on 
and  conducting  the  lumber  business.  With- 
out deciding  whether  defendant  was  author- 
ized to  purchase  or  subscribe  for  the  bonds  or 
stock  of  plaintiff,  it  Is  clear  that  to  do  so  was 
outside  the  usual  and  ordinary  business  of 
the  defendant,  and  would  not  give  rise  to  such 
presumption. 

[3-6]  The  contract  offered  in  evidence  and 
excluded  by  the  court  does  not.  on  its  face, 
purport  to  be  executed  by  any  officer  or  agent 
of  the  defendant.  In  that  respect  It  differs 
from  the  copy  set  out  in  the  petition.  By 
the  denial  In  the  first  defense  the  burden 
was  cast  upon  the  plaintiff  to  prove  that  the 
contract  was  entered  Into  and  executed  by 
defendant  That  It  failed  to  do,  unless  the 
claimed  admission  contained  In  the  third  de- 
fense relieved  It  of  that  burden.  There  is  no 
direct  admission  In  the  third  defense  that  de- 
fendant in  fact  subscribed  for  the  bonds  of 
plaintiff.  We  think  it  admitted  no  more 
than  that  the  contract  was  signed  and  execut- 
ed in  the  manner  and  form  apparent  on  its 
face,  and  was  not  an  admission  that  it 
was  80  signed  by  authority  of  defendant  and 
"must  be  considered  as  having  been  made  for 
the  sake  of  the  plea  merely."  Siter  v.  Jewett, 
33  Cal.  92.  Where  the  contract  Is  mentioned 
In  the  third  defense  It  Is  referred  to  as  the 
"pretended  contract"  In  Rudd  v.  Dewey, 
121  Iowa,  454,  96  N.  W.  973,  the  court  said: 

"But  even  in  states  where  inconsistent  defens- 
es are  not  allowed,  the  remedy  is  by  motion  to 
strike  or  to  require  an  election;  and.  If  the  two 
defenses  are  allowed  to  stand,  the  colorable  con- 
fession in  one  division,  which  is  introduced  or 
impelled  in  order  to  support  matter  in  avoid- 
ance, does  not  waive  the  general  denial  pleaded 
in  another." 

In  2  Enc.  Law  &  Practice  It  Is  said: 
"While  there  is  some  conflict  on  the  question, 
the  great  weight  of  authority,  both  at  common 
law  and  under  the  statutes,  favors  the  doctrine 
that,  where  several  inconsistent  pleas  are  filed, 
the  admissions  in  one  are  not  competent  as  evi- 
dence to  rebut  a  repugnant  averment  in  an- 
other." 

The  authorities  upon  whldi  the  author  ar- 
rives at  this  conclusion  are  dted  In  the  notes. 
In  1  ElUott  on  Evidence,  {  230,  it  is  stated: 

"There  is  much  reason  in  support  of  the  view 
that  where  the  law  authorizes  a  party  to  plead 
in  this  way,  as,  for  instance,  where  it  authorizes 
him  to  set  up  independent  and  even  inconsistent 
defenses  in  different  paragraphs  of  answer,  the 
statements  in  a  particular  paragraph  are  made 
for  the  purpose  of  presenting  the  issue  to  which 
they  relate,  and  no  other,  and  to  permit  them  to 
be  used  against  the  pleadtr  on  another  issue 
would  deprive  him  of  his  denials  or  at  least  make 
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it  daoserouB  for  Um  to  do  what  the  law  au- 
thorizes him  to  do.  He  may,  for  instance,  plead 
by  way 'of  denial  in  one  paragraph  and  by  way 
of  confession  and  avoidance  in  another,  and  it 
would  seem  unjust  to  permit  his  unavoidable 
and,  in  a  sense,  conditional  admissions  in  the 
latter  paragraph  to  be  taken  as  admissions  up- 
on the  issue  raised  by  the  denial.  This  seems 
to  be  the  view  taken  by  most  of  the  courts  by 
which  ^e  question  has  been  expressly  decided." 

In  Poraeroy'8  Code  Remedies  (3d  Ed.)  |  724, 
the  rule  Is  stated: 

"When  a  denial  is  pleaded  in  connection  with 
a  defense  of  new  matter,  or  two  defenses  of  new 
matter  are  set  up,  the  admission  in  the  one  can 
never  be  used,  to  destroy  the  effect  of  the  other. 
The  concessions  of  a  defense  by  way  of  confes- 
sion and  avoidance  do  not  obviate  the  necessity 
of  proving  the  averments  contradicted  by  the 
denial  This  rule  is  universal.  Even  in  those 
states  where  inconsistent  defenses  are  not  per- 
mitted to  stand,  the  remedy  is  by  striking  out,  or 
by  compelling  an  election,  and  not  by  using  the 
admissions  of  one  to  destroy  the  issues  raised  by 
the  other." 

See,  also,  Quigley  v.  Merrltt  11  Iowa, 
147 ;  Glenn  v.  Sumner,  132  U.  S.  152,  10  Sup. 
Ct.  41,  33  Ii.  Ed.  301 ;  McDonald  ▼.  Southern 
Cal.  Ry.  Co.,  101  Cal.  206,  35  Pac.  643; 
Spaulding  v.  Saltlel,  18  Colo.  86,  31  Pac.  486; 
De  Lissa  v.  Coal  Co.,  50  Kan.  310,  52  Pac. 
886;  Morris  v.  Henderson,  37  Miss.  492; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Warren,  3 
Wyo.  134,  6  Pac.  724. 

[8]  Upon  consideration  of  the  conflicting 
authorities  we  have  arrived  at  the  following 
conclusions:  (1)  That  it  is  not  pennlsslble 
to  plead  separate  defenses  In  the  same  an- 
swer which  are  so  inconsistent  in  fact  that 
the  proof  of  one  would  necessarily  disprove 
the  other;  but,  If  so  pleaded,  the  remedy  is 
by  motion  to  strike  or  to  require  the  defend- 
ant to  elect  upon  which  he  will  rely,  and  In 
the  absence  of  such  motion  the  objection  is 
waived,  and  both  can  stand,  and  defend- 
ant may  rely  upon  either,  and  the  plaintiff 
cannot  disregard  them,  or  either  of  them,  on 
the  trial.  (2)  That  admissions  contained  in 
a  defense  of  new  matter,  requisite  for  the 
introduction  of  such  new  matter  in  defense, 
are  not  inconsistent  with  a  denial  pleaded 
in  a  separate  defense  in  the  same  answer, 
and  cannot  be  used  to  defeat  the  denial.  In 
other  words,  defendant  "may  both  deny  and 
avoid,  although  the  avoidance  Is  a  tacit  ad- 
mission of  what  is  denied." 

Applying  those  rules  to  the  case  before  us, 
the  plaintiff  failed  to  prove  the  contract  sued 
upon  to  be  the  contract  of  the  defendant  cor- 
pomtion,  and  for  that  reason  alone  there  was 
no  error  in  granting  the  motion  for  a  directed 
verdict  in  favor  of  defendant.  As  that  dis- 
poses of  the  case,  the  other  question  has  not 
been  considered. 

The  judgment  of  the  district  court  is  af- 
firmed. 

Atiirmed. 

POTTER,  0.  J.,  concurs. 


(M  OU.  153) 

C0YO3  et  aL  v.  tTNITED  STATES  GYPSUM 
CO.  et  aL     (No.  5620.) 

(Supreme  Court  of  Oklahoma.    April  17,  1917. 
Rehearing  Denied  July  10,  1917.) 

(ByUabiu  by  the  Court.) 

1.  States  «=»108%  —  Publio  Contracts  — 
Abandoniqert  or  Wobk— "Completion"— 
Statutes. 

,  Under  section  3881,  Rev.  Laws  1910,  t«- 
quirin^  public  officers  contracting  for  the  con- 
struction of  any  public  building  to  take  from 
the  contractor  a  bond  for  the  payment  of  in- 
dobtedness  incurred  for  labor  or  material  fur- 
nished in  the  construction  of  such  buildine, 
and  section  3882,  providing  that  no  action  tshall 
be  brought  on  said  bond  after  six  months  from 
the  completion  of  said  building,  the  abandon- 
ment of  work  upon  such  building  by  the  contrac- 
tor is  not  to  bk  regarded  as  its  completion,  so 
as  to  bar  aU  actions  not  begun  within  six 
months  therefrom.  In  such  cireumstances  the 
word  "completion,"  as  used  in  the  statute, 
should  be  construed  to  mean  actual  completion — 
when  the  building  is  in  fact  finished,  and  not 
when  there  was  a  cessation  in  the  work,  even 
though  for  a  considerable  period  of  time. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
plete;  Completion.] 

2.  Pbincifal  and  Sobktt  «=»100(4)  —  Dis- 
CHABOE  OF  Subett— Alteration  of  Plans. 

Where  a  contract  for  the  construction  of 
public  buildings  of  the  state,  secured  by  a  bond 
for  the  payment  of  all  indebtedness  incurred  for 
labor  or  materials  as  required  in  section  3881, 
Rev.  Laws  1910,  authorized  alterations  to  be 
made  in  the  work  to  conform  to  the  recommen- 
dations made  by  designated  state  officers,  upon 
order  of  the  architects  under  whose  charge  the 
work  was  being  carried  on,  and  which  provided 
that  the  work  added  or  omitted  should  be  com- 
puted by  the  architects  and  the  amounts  so  as- 
certained added  or  deducted  from  the  contract 
price,  the  sureties,  being  bound  by  the  terms 
of  their  undertaking,  are  not  relieved  of  lia- 
bility on  account  of  the  failure  of  the  con- 
tractor to  pay  for  materials  used  on  said  build- 
ings, though  changes  were  made  in  the  original 
plans  and  specifications,  by  which  the  cost  of 
the  buildings  was  increased. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  g  163.] 

3.  Principal  and  Subett  €=>117  —  PtJBUo 
Buildings  —  Retention  of  Payment  — 
Fbaud  of  Pbincipal  —  Liability  of 
Subett. 

Where  the  building  contract  provided  that 
15  per  cent  of  the  estimated  approximate  value 
of  the  materials  furnished  and  labor  performed 
in  the  proper  execution  of  the  work  should  be 
retained  until  final  settlement,  and  this  was  not 
done,  due  to  tbo  fact  that  fraudulent  state- 
ments were  rendered  by  the  contractor  as  to  the 
amount  of  materials  furnished  and  labor  per- 
formed, and  upon  which  the  architects  issued 
certificates  showing  the  amount  duo  and  which 
recited  that  15  per  cent  of  the  balance  due  un- 
der the  contract  was  retained,  and  where  on 
account  of  such  certificates  the  state  mado  pay- 
ments from  time  to  time  to  the  contractor,  the 
sureties,  as  against  the  claims  pf  the  material- 
men and  laborers,  are  not  entitled  to  be  relieved 
of  liability  on  account  of  the  fraud  of  their 
principal,  for  the  faithful  performance  of  whose 
contract,  in  respect  to  such  claimants,  they 
stand  oliligated. 

[Ed.  Note.— For  pther  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  283-285.] 
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Srror  from  Snperior  Coort,  Oklahoma 
County;    Edward  Dewes  Oldfleld,  Jndge. 

Action  by  the  United  States  Gypaum  Com- 
pany against  B.  M.  Daugberty  and  J.  D.  Eei^ 
by,  partners  doing  business  as  tbe  Dangherty- 
Kerby  Construction  Company,  and  W.  H. 
Coyle  and  Ia  N.  Beadles;  Oklahoma  Port- 
land Cement  Company,  intervener.  From  the 
Judgment  In  favor  of  plaintiff  and  intervener, 
defendants  Coyle  and  Beadles  bring  error. 
Affirmed. 

C.  O.  Homer,  of  Outbrie,  for  plaintiffs  in 
error.  Keaton,  Wells  &  Johnston,  of  Okla- 
homa City,  for  defendants  to,  error  United 
States  Gypsum  Co.  and  Oklahoma  Portland 
Cement  Co. 

SHARP,  a  J.  On  September  1,  1910,  B. 
M.  Dangherty  and  J.  D.  Eerby,  partners  do- 
ing business  under  the  firm  name  of  Daugb- 
erty-Kerby  Construction  ■Company,  entered  in- 
to a  contract  with  the  state  of  Oklahoma, 
acting  through  the  state  board  of  public  af- 
fairs, for  the  erection  of  certain  public  build- 
ings for  the  use  of  the  state  school  for  the 
Deaf  and  Dumb  at  Sulphur,  Okl.  Following 
the  making  of  said  contract,  and  on  November 
11,  1910,  the  construction  company  In  com- 
pliance with  the  requirements  of  section  3881, 
Bev.  Laws  1910,  made  and  executed  to  the 
state  of  Oklahoma  its  bond  In  the  sum  of 
$94,300,  conditioned,  among  other  things, 
that  it  should  pay  all  Indebtedness  Incfarred 
for  labor  or  material  furnished  in  tbe  erec- 
tion of  the  building  or  buildings  named  in 
tbe  contract,  and  which  bond  was  signed  by 
W.  H.  Coyle  and  U  N.  Beadles  as  sureties. 
During  the  progress  of  the  work  on  the  build- 
ings, the  construction  company  became  in- 
debted to  the  United  States  Gypsum  Com- 
pany and  to  the  Oklahoma  Portland  Cement 
Company,  on  account  of  materials  purchased 
of  said  companies  and  used  in  the  construc- 
tion of  the  buildings.  On  January  3,  1912, 
the  United  States  Gypsum  Company  brought 
its  action  against  the  principal  and  sureties 
on  the  indemnity  bond  to  recover  balance  on 
account  of  said  purchases.  On  December  3, 
1012,  the  Oklahoma  Portland  Cement  Com- 
pany filed  iq  said  action  its  plea  of  inter- 
vention, whereby  it  sought  to  recover  of  tbe 
construction  company  and  of  the  sureties  (m 
said  bond  tbe  amount  due  it  on  account  of 
materials  furnished  the  construction  company 
in  tbe  erection  of  said  buildings.  The  trial 
resulted  In  a  judgment  in  favor  of  tbe  United 
States  Oyi)8um  Company  in  the  sum  of 
$719.26,  and  for  the  Oklahoma  Portland  Ce- 
ment Ccmpany  in  the  sum  of  $1,690.85,  with 
interest  From  the  Judgment,  the  sureties, 
Coyle  and  Beadles,  bring  error  to  this  court, 
relying  for  a  reversal  upon  the  following 
grounds:  (1)  The  statute  of  limitations; 
(2)  changes  made  in  the  contract;  (3)  over- 
payment to  the  contractor. 

[1]  Upon  tbe  first  defense  it  is  Insisted 
that  the  contractor,  m  or  about  February  7, 


1911,  abandoned  the  work,  and  that  as  plain- 
tUTs  action  was  not  brought  until  during  the 
month  of  January,  1912,  and  tbe  intervening 
petition  was  not  filed  until  December  8d  of 
said  year,  the  court  erred  in  not  holding  that 
the  t>ar  of  the  statute  was  complete  at  the 
time  of  the  bringing  of  the  action,  and  the 
filing  of  the  plea  of  intervention.  It  is  not 
claimed  that  the  buildings  were  completed  in 
tbe  month  of  February,  or  within  more  than 
six  months  of  the  time  of  the  filing  of  either 
the  petition  or  plea  of  Intervention.  But  it 
is  said  that  as  the  construction  company 
abandoned  its  work  more  than  six  montlis 
before  said  actioix  was  brought,  and  inter- 
vention filed,  because  of  tbe  statute  no  re- 
covery can  be  had.  The  statute,  pursuant  to 
which  tbe  bond  was  given,  and  the  action  in- 
stituted, is  found  in  sections  3881  and  3882, 
Rev.  Laws  1910,  relating  to  public  works. 
Section  3881  provides,  in  substance,  that 
when  any  public  officer  shall,  under  tbe  laws 
of  tbe  state,  enter  into  a  contract  exceeding 
$100  for  the  purpose  of  making  any  public 
improvement,  or  constructing  any  public  build- 
ings, or  making  repairs  on  the  same,  such 
officer  sball  take  from  the  party  contracted 
with  a  bond  with  good  and  sufficient  sure- 
ties payable  to  tbe  state  of  Oklahoma,  in  a 
sum  not  less  than  the  sum  total  in  the  con- 
tract, conditioned  that  the  contractor  shall 
pay  all  indebtedness  incurred  for  labor  or 
material  furnished  in  the  work.  Section  3882 
provides  that  the  bond  shall  be  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the 
county  where  the  public  improvement  is  made 
or  public  building  is  erected,  and  that  any 
person  to  whom  there  is  due  any  sum  for 
labor  or  material  furnished  may  bring  action 
on  said  bond  for  the  recovery  of  said  Indebt- 
edness, provided  that  no  action  shall  be 
brought  on  said  bond  after  six  months  from 
the  completion  of  said  public  Improvements 
of  public  buildings. 

It  has  been  held,  in  actions  to  enforce  stat- 
utory liens  for  material  furnished  or  labor 
performed  upon  a  building,  upon  which  a  lien 
might  be  filed,  that  the  abandonment  of  the 
work  by  the  owner  or  contractor  is  to  be 
deemed  a  completion  of  it  for  the  purpose  of 
filing  mechanics'  liens  by  contractors,  ma- 
terialmen, and  laborers.  That  in  such  cir- 
cumstances the  laborer  or  materialman  may 
file  his  lien  without  awaiting  the  final  com- 
pletion of  the  building.  The  principle  upon 
which  the  rule  announced  is  founded  is  stated 
in  Jones  on  Liens,  vol.  2,  |  1438,  as  follows: 

"It  would  be  inequitable  and  unreasonable 
and  contrary  to  the  spirit  of  the  law  to  hold 
that  parties  are  absolutely  barred  of  all  rights 
to  the  lien  law,  when  the  work  is  prematurely 
stopped  or  abandoned  without  fault  of  such 
parties." 

liens  of  the  diaracter  involved  may  not 
in  this  state  be  filed  and  made  a  lien  upon 
public  buildings.  Hutchinson  v.  Krueger,  34 
Okl.  23,  124  Pac.  591,  41  L.  R.  A.  (N.  S.)  31S, 
Ann.  Gas.  1914C,  OS;   Western  Terra  Cotu 
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Co.  et  aL  T.  Board  of  Bdncatlon  of  the  City 
of  Shawnee,  39  Okl.  716,  136  Paa  696; 
School  Dlst.  No.  27,  Craig  County,  t.  Graham, 
45  Okl.  531,  146  Pac.  213.  Creditors  of  the 
class  Indicated,  In  the  construction  of  public 
buildings,  are  afforded  security  by  the  giving 
of  the  statutory  bond  by  the  contractor.  It  is 
obvious,  therefore,  that  the  reason  for  the 
rule,  authorizing  the  filing  of  Hens,  does  not 
exist  when  the  material  is  furnished  or 
work  done  upon  a  public  building  or  im- 
provement, in  which  a  statutory  indemnity 
bond  is  required  to  be,  and  Is  in  fact  given. 
In  such  case  there  la  no  occasion  to  treat 
the  abandonment  of  the  work  as  the  comple- 
tion of  the  building  for  the  purpose  of  filing 
liens,  as  was  the  case  in  Catlin  t.  Douglass 
(O.  O.)  33  Fed.  569;  Shaw  v.  Stewart,  43 
Kan.  572,  23  Pac.  616;  Chicago  Lumber  Co. 
▼.  Merrimack  River  Sav.  Bank,  52  Kan.  410, 
34  Pac  1045;  Schwartz  v.  Knight,  74  Cal. 
432, 16  Paa  235,  dted  and  reUed  upon  by  the 
plaintiff  in  error. 

In  the  absence  of  any  statutory  qualifica- 
tion or  definition  of  the  term  "completion," 
it  should  be  construed  to  mean  actual  com- 
pletion, dating  from  the  time  when  the  last 
work  was  done,  and  not  from  the  time  when 
there  was  a  cessation  In  the  work,  even 
though  for  a  considerable  period  of  time.  20 
A.  &  E.  Enc.  Law,  395.  Words  employed  in 
the  statutes  are  to  be  understood  in  their 
ordinary  sense,  except  where  a  contrary  in- 
tention plainly  appears.  Rev.  Laws  1910, 
8  2914.  Our  statute  Is  very  similar  to  that 
of  Kansas,  governing  the  making  of  bonds  in 
the  construction  of  public  works.  The  Kan- 
sas Statutes  (Gen.  Stat.  1909,  §§  6256,  6257) 
provide  that  no  action  on  the  bond  shall  be 
brought  after  six  months  from  the  comple- 
tion of  the  building;  and  it  was  held,  in 
Hull  et  al.  V.  Massachusetts  Bonding  Sc  Ins. 
Co.,  86  Kan.  342,  120  Pac.  544,  that  the  aban- 
donment of  the  work  upon  such  building  by 
the  contractor  was  not  to  be  regarded  as  Its 
completion,  so  as  to  bar  all  actions  not  begun 
before  six  months  from  that  time,  where  the 
public  officers  use  reasonable  diligence  in 
causing  the  work  to  be  resumed  and  prose- 
cuted by  another  contractor.  It  was  said 
that  no  reason  was  apparent  to  the  court 
why  those  entitled  to  sue  on  the  bond  might 
not  rely  upon  the  language  of  the  statute, 
and  consider  the  building  as  completed  when 
It  was  actually  finished,  no  matter  by  whom. 

As  the  actions  were  brought  within  six 
months  from  the  time  the  buildings  were 
completed,  the  suspension  of  the  work,  or 
Its  abandonment  by  the  construction  com- 
pany, will  not  serve,  on  that  account,  to  en- 
able the  sureties  to  escape  liability  on  their 
undertaking. 

[2]  It  Is  next  urged  that  because  of  chang- 
es made  in  the  contract,  the  sureties  are  re- 
lieved of  liability.  Article  III  of  the  con- 
tract provided  that  no  alterations  shall  be 
made  In  the  work,  as  shown  or  described 
by  the  drawings  or  specifications,  except  upon 


the  written  order  of  the  arciiltecta,  and  vfhe& 
so  made,  the  value  of  the  work  added  or 
omitted  should  be  computed  by  the  architects, 
and  the  amount  so  ascertained  should  be  add- 
ed to  or  deducted  from  the  contract  price. 
The  contract  further  provides  that  the  work 
shall  be  done  in  conformity  to  certain  plans 
and  specifications  prepared  by  the  architects, 
on  file  with  the  state  board  of  public  affairs, 
except  as  the  proposal  and  said  plans  and 
specifications  shall  be  modified  to  conform 
to  the  recommendations  made  to  the  state 
board  of  public  affairs  by  the  board  of  re- 
gents of  said  school.  The  proposal  for  bids 
referred  to  also  provides  for  and  contem- 
plates changes  in  the  work  to  be  done.  It 
is  unnecessary  to  refer  at  greater  length  to 
either  the  contract  or  the  specifications,  or 
'to  the  proposal  for  bids,  as  it  is  obvious  that 
the  contract  contemplated  alterations  or 
changes,  when  authorized  by  order  of  the 
architects.  Such  being  the  case,  the  sureties 
on  the  bond  cannot  complain  because  they 
are  bound  by  the  conditions  of  their  bond, 
which  provided  that  their  principal  should 
comply  with  the  terms  of  its  contract.  Th^ 
assumed  their  obligation  with  full  fcnowl- 
edge  that  the  state  through  its  proper  ofll- 
cers,  in  the  erection  of  the  buildings,  reserv- 
ed the  right  .to  make  alterations  and  chang- 
es. It  Is  not  complained  that  the  alterations 
were  not  authorized  by  the  architect.  In 
such  circumstances,  the  authorities  general- 
ly hold  that  the  sureties  on  the  contractor's 
bond  are  not  relieved  of  liability  because  of 
changes  provided  for  in  the  contract,  the 
faithful  and  full  performance  of  which  they 
undertake.  McLennan  v.  Wellington,  48  Kan. 
756,  30  Pac.  183;  People's  Lumber  Co.  v. 
Glllard,  136  Cal.  65,  68  Pac.  676;  Moore  et 
al.  V.  Fountain  (Miss.)  8  South.  609;  Sno- 
qualmi  Realty  Co.  v.  Moynlhan,  179  Mo.  629, 
78  S.  W.  1014;  Fergus  Falls  v.  Illinois  Sure- 
ty Co.,  112  Minn.  462,  128  N.  W.  820. 

[3]  The  def«i8e  that  the  contractor  was 
overpaid,  and  that  15  per  cent,  of  the  esti- 
mated approximate  value  of  the  materials 
furnished  and  labor  performed  in  the  prop- 
er execution  of  the  work  was  not  retained 
until  final  settlement,  as  provided  In  the  con- 
tract. Is,  in  view  of  the  Judgment  of  the 
trial  court,  untenable.  The  question  of  pay- 
m&it  and  the  amount  thereof  was  one  of 
fact,  and  as  there  was  evidence  to  show  that 
the  necessary  deductions  were  made,  it  Is 
unnecessary  that  we  should  give  this  conten- 
tion further  consideration.  -We  may,  how- 
ever, say  that  though  the  construction  com- 
pany was  paid  In  excess  of  85  per  cent, 
of  the  value  of  the  work  done,  the  sureties 
would  not  be  discharged  of  their  liability  to 
materialmen  or  laborers,  upon  the  ground 
that  their  position  was  changed  to  their 
prejudice  by  the  conduct  of  the  construction 
company,  due  to  Its  fraud  In  rendering  state* 
ments  upon  which  the  estimates  were  pro- 
cured from  the  architects,  and  this  regard- 
less of  whether  the  fraud  was  connived  at  or 
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participated  In  by  tbe  ordiltects.  The  pay- 
ments made  by  the  construction  company 
were  on  certiflcates  Issued  by  tbe  supervising 
architects,  and  which  recited  that  15  per 
cent,  of  the  balance  due  under  the  contract 
was  retained.  Upon  these  certificates  war- 
rants were  Issued  by  the  state  auditor,  and 
paid  by  the  state  treasurer.  If  In  fact 
payments  In  excess  of  that  authorized  un- 
der the  contract  were  made,  it  was  because 
of  the  fraud  practiced  upon  the  state  by 
the  construction  company,  the  principal  In 
the  bond.  Such  would  constitute  a  breach 
by  the  constructlcm  company  of  Its  contract, 
and  If  the  retention  money  was  paid  over  to 
It  by  the  state  in  consequence  of  such  fraud, 
and  against  which  the  sureties  bad  given 
their  undertaking.  It  follows  that  the  sure- 
ties on  account  thereof  are  liable.  Any  other 
construction  would  make  It  possible.  Indeed 
wonld  have  the  effect  of  permitting  a  prin- 
cipal who  successfully  practiced  a  fraud  and 
collected  moneys  to  which  he  was  not  en- 
titled, thereby  to  relieve  his  sureties  of  lia- 
bility. Such  a  view,  Instead  of  furnishing 
protection  or  Indemnity,  as  Intended  by  tbe 
statute,  would  make  the  bond  In  such  cases 
but  a  snare  and  delusion  to  creditors.  In 
Mayor,  Aldermen  and  Burgesses  of  Kln^rston- 
Upon-HuII  V.  Harding  et  al.,  2  Q.  B.  494,  67 
L.  T.  R.  5.%,  tbe  defendants  became  sureties 
to  the  plaintiffs  that  a  contractor  would  well 
and  truly  execute  certain  drainage  works. 
Power  was  given  to  the  plaintiffs  by  tbelr 
contract  with  the  contractor  and  defendants 
to  superintend  the  execution  of  the  works. 
Tbe  contractor  and  tbe  defendants  were  not 
to  be  released  from  th^r  liabilities  untU  six 
months  after  the  plalntifTs  engineer  had  giv- 
en a  final  certificate  of  the  proper  completion 
of  the  works,  and  this  certificate  was  to  be 
binding  on  the  plaintiffs.  The  plaintiffs  were 
to  retain  a  certain  proportion  of  the  money 
due  to  the  contractor  for  six  months  after  the 
certificate  of  final  completion  had  been  given. 
Tbe  contractor  executed  tbe  works,  obtained 
the  engineer's  certificate,  and  the  plaintiffs 
«lx  months  later  paid  over  the  retention 
money.  Subsequently,  in  ao  action  by  the 
plaintiffs  against  the  contractor  and  sureties, 
tbe  Jury  found  that  the  work  had  been  fraud- 
ulently done,  and  that  tbe  contractor  had  ob- 
tained the  engineer's  certificate  by  fraud; 
that  plaintiffs  had  not  properly  superintend- 
ed the  work ;  and  that  there  was  no  evidence 
of  any  willful  default  or  connivance  on  the 
part  of  the  engineer.  It  was  held  that  the 
pasiilve  Inaction  of  the  plaintiffs  in  not  ex- 
ercising their  option  of  superintending  the 
works  was  no  breach  of  duty  toward  the 
sureties ;  that  tbe  final  certificate  of  comple- 
tion and  the  payment  of  the  retention  money, 
being  obtained  by  the  very  kind  of  acts 
against  Mhlch  the  sureties  guaranteed  the 
plaintiffs,  could  not  be  relied  on  as  a  de- 
fense; and  that  there  being  no  further  evi- 
dence of  the  position  of  the  sureties  being 


altered  in  consequence  of  the  granting  of  the 
certificate,  the  sureties  were  liable  on  their 
contract  of  suretyship.  The  sureties  (who 
are  sureties  for  hire)  are  bound  by  the  terms 
of  their  engagement,  though  the  result  be 
disastrous  to  them. 

The  Judgment  of  the  trial  court  Is  af- 
firmed. 

HARDY,  TTJRJ^EK,  THACKE3R,  and 
KANE,  JJ.,  concur. 

(M  OU.  S2) 

MARTIN  et  al,  v.  BRUNER  et  al.  (No.  6924.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(Byllabui  hy  the  Court.) 

1.  Appbai,  akd  Errok  <8=»1  175(7)— Chanoeet 
Cases— Review— Reversal— Judgment, 

In  all  cases  cognizable  only  in  a  court  of 
chancery,  this  court  on  appeal  hns  the  power  to 
consider  the  whole  record,  to  weigh  the  evidence, 
and,  when  the  judgment  of  the  trinl  court  is 
clearly  against  ue  weight  of  the  evidence,  ren- 
der or  canse  to  be  rendered  such  judgment  as  the 
trial  court  should  have  rendered. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4581.] 

2.  Appeai,  and  Ebbor  <g=»ll 76(4)— Cancella- 
tion OF  IN8TBXJMENT8  €=>24(2),  47— FRAUD 
—   EVIDBNCB   —   RESIOBATION    OP  PUBCHASE 

Price— Reversal. 
In  a  suit  aeainst  M.  and  F.  for  the  rescis- 
sion and  cancellation  of  a  contract  of  sale  for 
160  acres  of  land  and  two  warranty  deeds,  with 
covenants  against  incumbrances,  for  80  acres 
each,  made,  executed,  and  delivered  by  plaintiff 
to  defendants  pursuant  thereto,  on  the  ground 
of  fraud  in  their  procurement,  and  also  against 
H.  to  set  aside,  but  not  for  fraud  in  its  procure- 
ment, a  prior  executory  contract  of  sale  for  the 
west  80  acres  of  the  land,, evidence  examined,  and 
held  insufficient  to  preponderate  against  the  con- 
tract and  deeds  assailed  in  the  hands  of  M.  and  F. 
and  repel  all  opposing  presumptions  in  favor  of 
their  validity,  and  hence  the  court  erred  in  set- 
ting tbe  same  aside.  Held,  further,  that  plaintiff 
is  not  entitled  to  relief  on  account  of  her  failure  to 
return  or  offer  to  return  that  part  of  the  purchase 
money  paid  her  by  M.  and  F.  at  the  time  of  the 
execution  of  the  instruments  assailed.  Held,  fur- 
ther that  as  the  trial  court  adjudged  and  decreed 
H.  to  be  the  owner  of  the  80  acres  covered  by  his 
contract,  subject  only  to  the  payment  and  re- 
lease of  certain  mortgages  on  120  acres  including 
his  80  acres  of  the  land,  and  the  same  is  not 
complained  of,  and  M.  and  F.  offer  to  pay  plain- 
tiff the  balance  of  the  purchase  money  due  her 
on  the  east  80  when  said  mortgages  are  discharg- 
ed by  H.,  the  cause  is  reversed  as  to  M.  and 
F.,  not  for  a  new  trial,  but  with  directions  to 
vacate  the  judgment  canceling  their  contract 
and  deed  to  the  east  80  acres  in  controversy, 
and  requiring  said  money  to  be  paid  into  court 
to  be  turned  over  to  plaintiff  upon  the  discharge 
of  said  mortgages  by  H. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4591,  Cancellation  of  In- 
struments, Cent  Dig.  §1  34-38,  102;  103.] 

Error  from  District  Court,  Okmulgee  Co>an- 
ty ;  Wade  S.  Stanfield,  Judge. 

Suit  by  Creacy  Bruner  against  Leslie  Mar- 
tin, J.  6.  Fretwell,  and  John  H.  Hoard. 
Judgment  for  defendant  Hoard,  and  detend- 
ants  Martin  and  FretweU  bring  error.  Re- 
versed, with  directions. 


tsoVoT  otbsT  Ck8«s  see  ram*  topic  and  KBT-NUUBBB  In  all  Kay-Numbered  DlgeeU  and  iDdtxee- 
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Cochran  A  Ellison,  of  Okmulgee,  for  plain- 
tiffs in  error.  Herbert  E.  Smith,  of  Okmul- 
gee, for  defendant  In  error  Bruner.  Wallace 
&  Stephens,  of  Okmulgee,  for  defendant  In 
error  Hoard. 

TURNER,  J.  On  June  11, 1913,  defendant 
In  error  Creacy  Bruner,  a  Creek  freedman.  In 
the  district  court  of  tMiraulgee  county,  sued 
Leslie  Martin  and  J.  G.  Fretwell,  plaintiffs 
In  error,  for  the  rescission  and  cancellation, 
on  the  ground  of  fraud  In  their  procurement, 
of  a  certain  contract  of  sale  and  two  certain 
warranty  deeds  executed  by  her  pursuant 
thereto,  affecting  the  title  to  her  allotment  of 
160  acres  of  land  In  what  was  the  Creek  Na- 
tion. In  the  same  action  she  Joined  John  H. 
Hoard  as  a  party  defendant,  and  sought  also 
to  dear  her  title  of  a  certain  prior  executory 
contract  of  sale  entered  Into  between  herself 
and  Hoard  for  a  portion  of  said  land,  but 
not  np<Hi  the  ground  of  fraud  in  Its  procure- 
ment. 

[1]  Ajfter  answers  filed  by  Martin  and 
Fretwell,  In  effect,  a  general  denial  and  by 
Hoard,  offering  to  perform  his  contract  and 
thereby  become  entitled  to  a  delivery  of  a 
deed  In  escrow  conveying  to  him  a  part  of  the 
land,  there  was  Judgment  against  plaintiff 
and  in  favor  of  Hoard,  decreeing  him  to  be 
the  owner  of  80  acres  of  the  land  conveyed 
by  his  contract,  "subject  only  to  the  pay- 
ment and  release  of  the  mortgages"  cove- 
nanted by  him  to  be  paid  pursuant  to  his 
tender,  and  In  favor  of  plaintiff  and  a«alnst 
Martin  and  Fretwell,  canceling  their  con- 
tract and  deeds  and  clearing'  her  title  as  to- 
them;  and  Martin  and  Fretwell  bring  the 
case  here.  They  assign  for  error  that  the 
Judgmoit  Is  contrary  to  the  evidence.  This 
sends  us  to  a  consideration  of  the  whole  rec- 
ord for  the  purpose  of  weighing  the  evidence, 
and  if  the  Judgment  is  clearly  against  the 
weight  of  the  evidence,  we  will  not  only  re- 
verse It,  but  will  render  or  cause  to  be  ren- 
dered such  Judgment  as  the  trial  court  should 
have  rendered.  Schock  v.  Fish,  45  Okl.  12, 
144  Pac.  584. 

[2]  The  evidence  discloses  that  plaintiff's 
allotment  consisted  of  160  acres  lying  in  a 
square  and  divided  by  a  section  line  nmnlng 
north  and  south.  The  west  80  and  the  north 
half  of  the  east  80  was  her  surplus,  and  in 
1905  was  incumbered  by  a  mortgage  of  $1,- 
000.  Realizing  she  would  be  unable  to  pay 
the  same  when  due,  she  and  Hoard  entered 
Into  the  following  contract: 

"This  agreement  made  this  14th  day  of  Oct., 
19(X7,  by  which  Creacy  Bruner  agrees  to  sell  to 
John  H.  Hoard  and  ,Tohn  H.  Hoard  agrees  to 
buy  the  east  half  of  the  southeast  quarter,  sec- 
tion ten,  township  eleven  north,  range  thirteen 
east,  for  a  total  sum  of  twelve  hundred  dollars, 
to  be  paid  in  the  following  manner:  Two  hun- 
dred dollars  cash  in  hand,  the  receipt  of  whidi 
is  hereby  acknowledged ;  one  thousand  dollars 
with  interest  at  eight  per  cent,  to  be  used  in 
releasing  one  certain  trust  deed  for  one  thou- 
sand dollars,  with  eight  per  cent,  interest  on 
•ame,  given  ty  M.  F.  Dunleavy  to  Pierson  and 


Taft  on  the  east  half  of  the  southeast  quarter 
of  section  ten,  and  the  northwest  quarter  of  the 
southwest  quarter  of  section  eleven,  township 
eleven  north,  range  thirteen  east,  due  Septem- 
ber 1,  1911 ;  said  Creacy  Bruner  is  to  deposit 
in  escrow  with  the  Citizens'  Bank  of  Henryetta, 
I.  T.,  a  warranty  deed  to  John  H.  Hoard  for  the 
B.  %  of  the  S.  E.  %  of  Sec.  10,  Twp.  11, 
Range  13,  to  be  delivered  to  him  on  presentation 
of  above  trust  deed  fully  paid  and  released. 
However,  should  said  John  H.  Hoard  fall  to  pay 
interest  on  said  loan  when  same  is  due,  or  fail 
to  pay  principal  when  same  is  due,  said  Creacy 
Bruner,  on  presenting  evidence  of  this  fact  to 
said  bank,  can  withdraw  said  deed  and  have 
this  contract  annulled  by  filing  affidavit  to  thiS' 
effect  with  the  recorder  of  deeds. 

her 
"Creacy     X    Bruner. 

mark 
"John  H.  Hoard. 

"Witness:  E.  E.  Schock. 

"Witness:  W.  R.  Wilson. 

"Acknowledged,  subscribed  and  sworn  to  be- 
fore me  the  undersigned,  a  notary  public  in  and 
for  the  western  district,  Indian  Territory,  this 
14th  day  of  Oct.  1907. 

"Witness  my  hand  and  official  seal  on  the  date 
above  mentioned. 

"[Seal].  E.  E.  Schock,  Notary  Public." 

'  "Filed  for  record  on  the  4th  day  of  April, 
1910,  at  3  o'clock  and  20  minutes  p.  m.' and  re- 
corded in  Book  M.47,  at  page  168,  of  the  land 
records  of  Okmulgee  county,   Oklahoma." 

After  which  and  pursuant  thereto,  she  put 
Hoard  In  possession  and  the  deed  in  escrow. 
After  taking  possession,  Hioard  erected  upon 
the  land  some  $1,800  worth  of  Improvements 
and  cultivated  the  same  and  occupied  it  as 
his  home.  Creacy  occupied  the  east  80  a» 
her  home,  and  both  continued  so  to  do  until 
the  mortgage  fell  due.  At  that  time  Hoard, 
being  unable  to  pay,  sought  to  have  It  renew- 
ed so  as  to  cover  his  80  acres  cmly ;  but,  fail- 
ing in  that,  Induced  Creacy  and  her  husband 
to  Join  with  him  In  two  mortgages,  one  tor 
$1,000  and  the  other  for  $250,  both  due  In 
1921,  and  both  covering  the  same  land  as  the- 
flrst  mortgage ;  that  Is,  her  surplus  allotment 
of  120  acres.  When  this  was  done,  the  first 
mortgage  was  extinguished,  leaving  Instead 
an  indebtedness  of  $1,250  to  be  paid  by 
Hoard  before  becoming  entitled  to  a  deliv- 
ery of  his  deed  in  escrow.  Thus  matters 
stood  when  Martin  and  Fretwell,  who  were 
ita  business  in  Henryetta,  hearing  through 
Knowles,  the  son-in-law  of  Creacy,  that  the 
land  was  for  sale,  took  a  "pencil  search"  of" 
the  title  showing  not  only  these,  but  perhaps 
other  incumbrances,  and  went  out  to  see 
Creacy  at  her  home  to  buy  the  whole  160 
acres.  This  they  did  on  September  15,  1912, 
where.  In  the  presence  of  Knowles,  a  aoa  and 
daughter  of  Creacy,  and  Creacy  and  her 
husband,  they  soon  reached  an  agreement. 
Returning  home,  Martin  and  Fretwell  re- 
duced It  to  writing  and  returned  next  morn- 
ing, where  all  were  again  present  but 
Knowles,  whom  Creacy  sent  for.  Arriving, 
not  only  he,  but  Martin  and  the  8<hi,  read 
aloud  the  agreement  to  Creacy  in  the  pres- 
ence of  all  tlie  others  and  explained  It  to  her, 
whereupon  all  parties  la  interest  executed, 
the  same.    It  reads: 
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"This  contract  aocl  agreement  made  and  enter- 
ed into  on  this  the  16th  day  of  September,  A. 
D.  1912,  by  and  between  Creacy  Brnner  and 
Jesse  Brnner,  husband  and  wife,  each  for  his 
or  her  self  and  each  for  each  other,  of  Hoards- 
Tille  post  office,  in  Okmulgee  county,  Oklahoma, 
parties  of  the  first  part  and  Leslie  Martin  and 
J.  G.  B^twell,  of  Henryetta,  Oklahoma,  parties 
of  the  second  part,  witnesseth:  That  the  said 
parties  of  the  first  part  have  this  day  made  and 
executed  warranty  deed  covering  the  following 
described  land  in  Okmulgee  county,  state  of 
Oklahoma:  E.  Wof  S.  K  ^  of  section  ten  (10) 
and  W.  %  of  S.  W.  %  of  section  eleven  ai)  of 
township  eleven  (H)  north,  range  thirteen  (13) 
east,  containing  160  acres  more  or  less. 

"The  above  grantors  hereby  agree  to  and  with 
'the  parties  of  the  second  part  that  they,  the  said 
parties  of  the  first  part,  have  this  day  bargain- 
ed, sold  and  conveyed  to  said  parties  of  the 
second  part  the  above-described  Innd,  under  the 
following  terms  and  conditions:  That  said  par- 
ties this  day  paid  unto  said  first  parties  the  sum 
of  $100,  and  agree  to  pay  said  first  parties  the 
remainder  of  said  consideration,  less  the  incum- 
brances that  first  parties  will  be  compelled  to 
pay  on  said  land  out  of  the  full  consideration  of 
eighteen  hundred  ($1,800)  dollars: 

"Now,  therefore,  for  and  in  consideration  of 
the  sum  of  one  hundred  ($100)  dollars,  and  oth- 
er good  and  valuable  considerations,  the  receipt 
of  which  is  hereby  acknowledged,  and  condi- 
tions, obligations  and  provisions  of  this  contract 
to  be  observed  and  performed  by  the  said  par- 
ties of  the  second  part. 

"In  witness  whereof  the  parties  have  hereunto 
net  their  hands  and  seals  this  16th  day  of  Sep- 
tember, 1912.  ber 

"Creacy     X     Bruner. 
mark 
his 
"Jesse    X    Bmner. 
mark 
"Witnessed  by  James  O.  Hamilton. 
"The    names    of    Creacy    Bruner    and    Jesse 
Bruner  written  by  me  in  their  presence  and  at 
their  request  James  O.  Hamilton." 

She  says  tbat  she  was  induced  to  sign  it 
because  Martin  and  Fretwell  told  her  that 
Hoard  bad  sold  Us  80  and  hers,  Including  her 
homestead,  an$l  had  left  the  place ;  also  that 
they  told  her  that  the  mortgages  were  being 
foreclosed,  and  tbat  the  land  would  be  sold 
and  she  would  get  nothing,  unless  she  sold  to 
them;  and  that  the  mortgage  covered  her 
entire  allotment,  which  was  not  true.  This 
not  only  they,  but  Hamilton  and  Knowles, 
deny,  and  the  same  is  not  borne  out  by  any 
x>ther  witness ;  and,  as  not  only  they  were 
present  at  all  times  during  the  negotiations, 
but  there  was  also  present  ber  son  and  his 
wife,  and  perhaps  a  daughter,  we  are  inclin- 
-ed  to  discredit  her  statement  in  view  of  the 
-entire  testimony.  It  Is  dear,  however,  that 
she  wanted  to  sell  and  did  seU,  as  stated,  and 
tben  and  there  made,  executed,  and  delivered 
to  them  two  warranty  deeds,  each  containing 
covenants  against  incumbrances,  each  for  80 
aeres  of  her  allotment,  and  received  the  $100 
red  ted  In  the  contract;  also,  from  time  to 
time  thereafter,  $56.43  as  a  part  of  the  pur- 
chase money. 

After  the  contract  and  deeds  were  execut- 
ed and  delivered,  Martin  and  Fretwell  secur- 
ed a  copy  of  Creacy's  contract  with  Hoard 
«nd  prepared  for  her  signature  and  she  sign- 
ed the  following: 


"Affidavit 

"State  of  Oklahoma,  County  of  Okmulgee— ss. 
Creacy  Bruner,  of  HoardsviUe  P.  O.,  Okmulgee 
county,  state  of  Oklahoma,  after  being  first  duly 
sworn  upon  her  oath  deposes  and  says  that  her 
name  is  Creacy  Bruner;  that  she  la  about  sixty- 
five  years  of  age;  that  she  was  allotted  the  E.Vi 
of  S.  E.  %  of  section  ten  (10);  and  the  W. 
^  of  S.  W.  %  of  section  eleven  (11),  township 
eleven  (11)  north,  range  thirteen  (13)  east  in  the 
Creek  Nation,  now  in  the  county  of  Okmulgee 
and  state  of  Oklahoma. 

"The  said  Creacy  Bruner  states  upon  her  oath 
that  on  October  14,  1907,  that  she  entered  into  a 
contract  with  one  John  H.  Hoard,  in  which  the 
said  John  H.  Hoard  agreed  to  pay  the  interest 
and  principal  of  one  thousand  dollars  on  a  cer- 
tain mortgage  given  by  M.  F.  Dunleavy  to  Pier- 
son  and  Taft  covering  the  east  half  of  the  south- 
east quarter  of  section  ten  (10)  and  the  north- 
west quarter  of  the  southwest  quarter  of  section 
eleven  (11)  in  township  eleven  (11)  north,  range 
thirteen  (13)  east,  together  with  all  the  interest 
on  the  same  at  the  rate  of  eight  per  cent  per 
annum ;  tbat  it  was  agreed  in  said  contract  tnat 
said  mortgage  and  interest  was  to  be  fully  paid 
and  released  so  as  not  to  leave  any  mortgage 
on  said  above-described  land,  the  same  to  be 
paid  on  or  before  September  1,  A.  D.  1911 ;  the 
said  Creacy  Bruner  further  states  upon  her  oath 
that  the  said  amount  of  one  thousand  dollars 
has  never  been  paid  or  satisfied,  and  that  the 
said  John  H.  Hoard  failed  to  have  said  mortgage 
for  one  thousand  dollars  fully  paid  up  and  sat- 
isfied, and  that  he  has  failed  and  refused  and 
neglected  to  fully  pay  off  and  satisfy  said  mort- 
gage loan  for  one  thousand  dollars,  and  there- 
by has  forfeited  all  his  right  under  the  contract 
given  Ijy  her  for  the  sale  of  the  E.  %  of  the 
S.  B.  %  of  section  ten  (10),  township  eleven 
north,  range  thirteen  (13)  east,  and  that  all 
rights  under  the  same  are  now  null  and  void  and 
of  no  effect  whatever.  I,  the  said  Creacy  Brun- 
er, hereby  and  by  these  presents  declare  the  con- 
tract and  all  contents  and  effect  therein  set  forth 
which  was  made  by  me  with  John  H.  Hoard  on 
the  14th  day  of  October,  A.  D.  1907,  to  be  ab- 
solutely null  and  void,  and  declare  the  said  con- 
tract annulled  in  accordance  with  said  contract ; 
that  the  above  is  true  and  correct  so  help  me 
God.  her 

"Creacy    X    Bruner. 
mark 

"The  name  of  Creacy  Bruner  written  by  me  at 
her  request  James  O.  Hamilton. 

"Witnessed  by  Hattie  Knowles. 

"Subscribed  and  sworn  to  before  me  this  16th 
day  of  September,  1912. 

"rSeal.]      James  O.  Hamilton,  Notary  Public 

"My  commission  expires  January  29,  1916. 

"Filed  for  record  on  the  26th  day  of  October, 
1912." 

After  which,  finding  Hoard  still  In  posses- 
sion of  the  80  acres  under  said  contract,  they 
brought  suit  to  dispossess  him;  whereupon 
Creacy,  being  informed,  she  says  by  Hoard, 
that  he  had  not  sold  or  attempted  to  sell  any 
of  the  land,  and  by  a  "Henryetta  Judge"  that 
he  could  not  sell  her  homestead,  she,  without 
tendering  back  the  purchase  money  thus  re- 
ceived, brought  this  suit  for  resdssion  and 
cancellation,  as  stated.  Her  spedfic  allega- 
tions of  fraud  upon  which  Issue  was  joined 
are: 

"That  heretofore,  and  a  day  or  two  prior  to 
the  16th  day  of  September,  1912,  the  exact  day 
being  unknown  to  the  plaintiff,  while  plaintiff 
believed  that  said  mortgage  indebtedness  bad 
been  paid  as  aforesaid,  and  that  said  John  H. 
Hoard  had  kept  and  performed  said  contract,  th« 
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defendants  Leslie  Martin  and  3.  G.  Fretwell 
called  at  the  home  of  the  plaintiff  several  miles 
east  of  Henryetta,  and  there  informed  plain- 
tiff and  her  said  husband,  Jesse  Bruner,  that 
the  said  John  H.  Hoard  had  not  paid  off  and 
discharged  said  mortgage  Indebtedness,  but  that 
there  was  a- good  and  valid  mortgage  signed  by 
her,  her  husband  and  said  John  H.  Hoard  in 
favor  of  the  said  Uarry  Lee  Taft  covering  the 
tiurplus  and  homestead  lands  of  the  plaintiff,  and 
that  said  mortgage  was  being  foreclosed  and 
that  plaintiff's  said  land  would  be  sold  and  she 
would  lose  the  same,  but  that  if  the  plaintiff 
would  give  them  a  deed  to  said  land,  they  would 
save  the  land  and  pay  plaintiff  the  value  there- 
of, and  make  the  said  John  H.  Hoard  pay  for 
the  use  and  rents  of  said  land  as  to  the  B.  Vs 
of  the  S.  B.  V»,  Sec.  10  aforesaid,  which  offer 
plaintiff  took  under  consideration,  and  said  Mar- 
tin and  Frptwell  returned  home,  and  again,  and 
on  the  10th  day  of  September,  1912,  returned 
to  the  home  of  the  plaintiff,  with  a  notary  pub- 
lic, with  deed  and  contract  portly  written,  and 
on  said  day  the  said  defendants  Martin  and 
Fretwell  again  represented  to  the  plaintiff  and 
her  said  husband  that  snid  John  H.  Hoard  had 
given  a  mortgage  upon  all  of  plaintiff's  land,  in- 
clnding  the  homestead,  and  that  unless  she  did 
as  they  offered,  she  would  lose  all  of  her  land, 
and  claimed  to  have  an  abstract  showing  such 
mortgage,  and  that  it  was  being  foreclosed, 
which  plaintiff  believed,  being  unable  to  read 
or  write,  wholly  uneducated,  unlettered,  and 
having  no  Icnowledpe  of  business  affairs,  and 
much  less  legal  papers  or  their  effect,  and  ig- 
norant of  the  condition  of  such  matter  or  the 
motive  of  said  Martin  and  Fretwell,  and  under 
such  belief  and  reliance  upon  the  truthfulness 
of  such  statements  of  said  Martin  and  Fretwell, 
which  representations  caused  her  not  to  make 
further  search  or  Inquiry,  this  plaintiff  agreed 
to  sell  to  said  Martin  and  Fretwell  her  said 
homestead  and  surplus  allotments,  and  said  Mar- 
tin and  Fretwell  agreed  to  buy  the  same,  and 
to  pay  her  on  said  date  the  sum  of  $100  cash, 
and  $1,700  as  soon  aa  be  had  cleared  the  titie  of 
said  land  from  said  mortgage  upon  the  same, 
which  they  would  do  at  their  own  charge  and 
expense,  and  that  they  would  give  plaintiff  a 
contract  to  that  effect ;  that  believing  such 
Statements  of  said  defendants  Martin  and  Fret- 
well the  plaintiff  signed  by  mark,  together  with 
her  husband,  a  deed  in  favor  of  said  Martin 
and  Fretwell  to  said  land,  and  she  was  given 
$100,  and  a  contract  was  delivered  to  her,  which 
she  was  unable  to  read,  a  copy  of  which  is  at- 
tached hereto,  marked  as  Exhibit  O  and  made 
a  part  hereof.  •  •  •  Plaintiff  further  says 
that  instead  of  said  contract  stipulating  that  the 
balance  of  $1,700  would  be  paid  her  as  afore- 
said, the .  same  does  not  so  state  the  true  and 
real  agreement,  but  provides  that  the  said 
Martin  and  Fretwell  will  deduct  whatever  sums 
or  sum  she  would  have  to  pay  in  order  to  pay  off 
the  mortgage  incumbrance  covering  said  land, 
which  condition,  plaintiff  alleges,  was  never 
made  known  to  her,  and  was  never  agreed  to  by 
her,  and  she  has  only  just  become  informed 
thereof,  together  with  the  facts  hereinafter  al- 
leged, and  hence  this  suit  Plaintiff  further  al- 
leges that  said  statements  and  representations  of 
the  defendants  Leslie  Martin  and  J.  G.  Fret- 
well, that  plaintiff's  homestead  allotment  was  in- 
cluded in  said  mortgages  for  $1,000  and  $250 
aforesaid,  were  incorrect  and  untrue,  and  she 
alleges  that  the  same  were  made  to  her  by  said 
Martin  and  Fretwell  for  the  purpose  of  tricking 
and  deceiving  her  into  making  said  contract  and 
deed  or  deeds  on  her  part,  and  that  the  further 
representations  that  said  mortgage  or  mortgages 
were  being  foreclosed  and  that  she  would  lose 
her  land  unless  she  made  such  contract  and  deed 
or  deeds  were  likewise  untrue,  and  were  made 
for  the  purpose  of  deceiving  this  plaintiff  to  the 
personal  gain  and  benefit  of  taid  Martin  and 


Fretwell,  and  which  in  fact  and  truth  did  de- 
ceive the  plaintiff  and  was  partly  the  cause  foi 
the  signing  of  said  contract  and  deed  or  deeds, 
as  she  would  not  have  otherwise  done;  that 
plaintiff  has  just  learned  that  said  homestead 
allotment  was  not  included  in  said  mortgapre  of 
August  31,  1910,  neither  was  the  same  being 
foreclosed,  but  that  it  runs  nntil  January  1, 
1921,  and  hence  her  delay  In  bringing  this  sait." 

While  the  legal  sufBciency  of  these  all^a- 
tions  to  set  aside  the  contract  and  deeds  in 
the  hands  of  Martin  and  Fretwell  for  fraud 
j  Is  not  challenged,  they  were,  it  seems,  insuf- 
Sclent  for  that  purpose  and  of  course.  If  es- 
I  tablished,   would   have  no  probative  force. 
We  say  they  were  Insufficient  for  the  reason 
I  that  Creacy  was  diargeable  with  knowledge 
'  of   what   land  her  mortgages  covered,    and 
I  whether  or  not  the  same  were  being  fore- 
:  closed,  and  hence  she  cannot  be  heard  to  say 
I  that  she  was  deceived  by  relying  on  state- 
I  ments  made  her   which  she,  in  legal  con- 
templation, was  presumed  to  know  to  be  false. 
Not  only  this,  but  assuming  her  allegata  to 
be  sufficient,  reviewing  the  whole  record,  the 
evidence  fails  to  proponderate  against  the 
deeds  assailed  and  repell  all  opposing  pre- 
sumptions in  their  faror.    Tiiia  the  evidence 
must  do  before  a  court  of  equity  Is  justified 
in   getting  the  deeds  aside.     In   Moore '  t. 
Adams,  26  Okl.  48,  108  Pac.  392,  we  said: 

"In  cases  where  fraud  is  alleged  in  the  pro- 
curing of  the  execution  of  written  instruments 
or  deeds,  the  proof  must  sustain  the  atlegaUons 
by  a  preponderance  of  the  evidence  so  great  as 
to  overcome  all  opposing  evidence  and  repnl  the 
opposing  presumptions,  (a)  It  should  be  of  such 
weight  and  exigency  as  to  satisfactorily  establish 
the  wrongful  conduct  charged  ;  honesty  and  fair 
deaUng  as  a  rale  being  presumed." 

And  in  United  States  t.  Maxwell  Land 
Grant  Co.,  121  U.  S.  325,  7  Sup.  Ct  1015,  30 
L.  Ed.  949,  the  court  said: 

"We  take  the  general  doctrine  to  be  that,  when 
in  a  court  of  equity  it  is  proposed  .to  set  aside, 
to  annul,  or  to  correct  a  written  instrument  for 
fraud  or  mistake  in  the  execution  of  the  instru- 
ment itself,  the  testimony  on  which  this  is  done 
must  be  clear,  unequivocal,  and  convincing,  and 
that  it  cannot  be  done  upon  a  bare  preponder- 
ance ot  evidence  which  leaves  the  issue  in 
doubt" 

See,  also,  Adams  et  aL  ▼.  Porter  et  aL,  158 
Pie.  899. 

We  say  tliis  for  the  reason  that  litUe  that 
is  intelligible  can  be  gathered  from  her  tes- 
timony, and  nothing  to  establish  the  charge 
of  fraud  in  the  procurement  of  the  deeds  can 
be  gathered  from  the  testimony  of  her  own 
witnesses.  And  the  evidence  falls  to  pre- 
ponderate to  that  extent  to  establish  the  fact 
that  she  did  not  know  what  the  contract  con- 
tained, and  that  she  was  misled  to  believe  it 
provided  that  Martin  and  Fretwell  were  to 
pay  her  the  balance  of  $1,700,  without  de- 
ductions for  incumbrances.  This  for  the  rea- 
son the  evidence  discloses  that  not  only  did 
the  notary,  Hamilton,  read  over  and  explain 
to  her  the  contract  l>efore  she  signed  It,  but 
that  her  son-in-law.  Snowies,  did  the  same 
thing,  and  that  all  present  discussed  and  folly 
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nnderstood  the  transaction  before  tbe  execu- 
tion of  tbe  Instruments  in  question.  But, 
aside  from  this,  she  wa^  not  entitled  to  a  re- 
scission and  cancellation  thereof  for  the  rea- 
son that  she  has  failed  to  tender  back,  in  her 
pleadings  or  otherwise,  or  offered  to  restore 
to  these  defendants  the  $100  paid  her  at  the 
time  of  the  execution  of  the  contract,  or  tbe 
$56.43  subsequently  received  pursuant  there- 
to, caark  V.  OToole,  20  Okl.  319,  94  Pac 
547;  Stevens  v.  Elliott  et  al.,  30  Okl.  41,  118 
Pac.  407.  That  she  received  this  $100  as  a 
part  of  tbe  purchftse  money  at  the  time  of  the 
ex<>cution  of  the  contract  appears  upon  the 
lace  thereof,  and  also  by  the  testimony  .of 
every  witness  other  than  herself.  Concerning 
which  she  first  denied  that  she  had  sold  her 
land  to  Martin  and  Fretwell  at  all,  but  later 
stated  that  she  had.  She  further  stated  she 
did  not  know  why  the  $100  was  paid  her,  but 
thought  It  was  a  loan  for  the  purpose  of  pay- 
ing her  taxes  and  would  have  to  be  repaid. 
In  response  to  a  question  from  the  court,  she 
stated  that  the  money  was  paid  her  to  bury 
her  boy  Bennle,  who,  she  said,  had  died  that 
day.  But  when  it  appeared  that  Bennle  was 
present  at  the  execution  and  delivery  of  vhe 
contract  and  deeds  assailed  and  sl^ed  the 
same  as  a  witness,  she  admitted  he  did  not 
die  for  at  least  two  weeks  after  the  sale. 

But  the  quality  of  Justice  here  administer- 
ed to  "Atmt  Oreacy"  shall  not  be  strained. 
It  aiqpearlng  that  the  trial  court,  pursuant 
to  his  offer,  decreed  Hoard  to  be  the  owner 
of  the  west  80  covered  by  his  contract  "sub- 
ject only  to  the  payment  and  release  of  the 
mortgages"  on  the  120  acres,  aggregating 
$1,250,  which,  when  paid,  would  entitle  him 
to  a  delivery  of  the  deed  in  escrow  conveying 
the  same  to  him ;  and  that  this  part  of  the 
Judgment  is  uncomplalned  of ;  and  it  further 
appearing  that  Hoard  has  complied  therewith 
and  by  said  payment  and  release  is  entitled 
to  receive  said  deed  to  the  west  80  acres  and 
that  defendants  Martin  and  Fretwell  are  only 
complaining  of  that  part  of  tbe  Judgment 
canceling  their  contract  and  deed  to  the  east 
80,  and  are  offering  to  turn  over  to  Creacy 
the  remainder  of  the  purchase  money  due  on 
that  80,  to  wit,  $747.57,  with  6  per  cent,  in- 
terest from  June  11,  1913,  should  tbe  cause, 
so  far  as  that  80  is  concerned,  be  reversed  as 
to  them,  and  such  appears  to  be  agreeable 
to  Greacy — let  the  cause  be  reversed  as  to 
them,  not  for  a  new  trial,  but  with  directions 
to  require  defendants  to  pay  said  money  in- 
to court,  and,  when  done,  to  vacate  that  part 
of  the  Judgment  clearing  the  title  and  can- 
celing tbe  deed  to  the  east  80  acres  of  the 
land  in  controversy ;  and,  when  done,  to  pay 
said  money  over  to  Creacy  when  Hoard  shall 
have  secured  tbe  release  of  record  of  the 
mortgages  aforesaid. 

Liet  the  costs  be  equally  divided  between 
plaintiff  and  defendants  Martin  and  Fretwell. 
It  is  so  ordered.    All  the  Justices  concur. 


(M  Okl.  my 
GARNETT  et  al.  v.  STORM  et  aL 
(No.  7192.) 

(Supreme  Court  of  Oklahoma.    Feb.  20,  1917. 
Rehearing  Denied  July  10,  1917.) 

(8yllabu$  hy  the  Court.) 

1.  MoBTOAGES  <8=9454(2)  —  Verification  of 
Answer— Effect. 

Pleading  examined,  and  held,  that  the  alle- 
gations of  the  verified  answer  did  not  join  an  Is- 
sue of  fact  as  to  the  ciecution  of  tlie  note  and 
mortgage  involved  herein,  and  therefore  it  was 
not  error  to  admit  these  instruments  in  evidence 
without  first  proving  their  execution. 

2.  BULINO  ON  DeMUBREB. 

Kecord  examined,  and  held,  that  the  evidence 
adduced  at  the  trial  reasonably  supports  the  al- 
leRatiuns  of  plaintifTs  petition,  and  therefore  the 
trial  court  did  not  err  in  not  sustaining  the  sep- 
arate demurrers  to  the  evidence  of  Chas.  U. 
Gurnett  and  Robert  K.  Garnett. 

3.  Equity  iS=3380  —  Jdby  Tbiai,  —  Obdxb  ot 
Proof — ADDmoNAL  Pboof. 

Where  the  court  uses  a  jury  merely  in  an 
advisory  capacity  in  the  trial  of  a  suit  in  equity, 
the  order  in  which  proof  is  introduced  is  largelv 
discretionary  with  the  trial  court,  and  in  fur- 
therance of  justice  the  trial  court  may  reopen 
tbe  cose  at  any  time  during  the  progress  of  tbe 
trial  to  enable  additional  proof  to  be  introdaced 
upon  any  matter  properly  before  it. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {$  809-812,  820.] 

4.  DlSCBBTION   OF  TBIAI.  CoXTBT  —  REBUTTAI. 

Testimony. 
Record  examined,  and  held,  that  the  trial 
court  did  not  abuse  its  discretion  in  permitting 
the  plaintiff  to  testify  upon  rebuttal  as  to  the 
value  of  the  six-acre  tract  of  land,  although  such 
evidence  more  properly  constituted  a  part  of  her 
case  in  chief. 

5.  Evidence  is=543(3),  546— Mabket  VALtnt 
OF  Realty  —  Competency  op  Witness  — 
Question  fob  Juby. 

A  witness  is  not  incompetent  to  testify  as 
to  the  value  of  real  estate  merely  because  he  is 
unable  to  state  that  he  knows  the  market  Value 
thereof,  especially  where  it  is  shown  that  he 
had  lived  upon  the  identical  six-acre  tract, 
the  value  of  which  was  in  question,  for  several 
years,  was  the  owner  in  fee  simple  of  another 
tract,y>adjoining,  which  with  the  six-acre  tract 
comprised  the  entire  twenty-acre  tract  in  contro- 
versy, and  bad  a  good  general  knowledge  of  val- 
ue. The  competency  of  such  a  witness  is  a  ques- 
tion for  the  court,  while  the  weight  to  be  given 
his  testimony  is  for  the  jury  to  determine. 

[Ed.    Note. — For   other    cases,   see   Evidence, 
Cent  Dig.  §§  2357,  2363.] 

6.  Vendob  and  Pubchaseb  ®=3351(1)— Bbeacb 
—Damages— Statute. 

The  measure  of  damages  applicable  to 
the  facts  presented  by  the  record  before  us  is 
not  governed  by  section  2858,  Rev.  Laws  OkL 
1910. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S|  1047,  1048,  1052.] 

7.  Vendob  and  Pubohaseb  ®53351(2>— Aotioit 
FOR  Bbeach— Damages. 

The  contract,  note,  and  mortgage  involved, 
herein  should  be  construed  together.  Held  that, 
when  so  construed  in  connection  with  the  evi- 
dence and  all  the  facts  and  circumstances  dis- 
closed by  the  record,  they  show  that  it  was  the 
intention   of  the  parties   that  the  measure  of 
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plaiotifTg  damn^es  for  a  breacb  of  that  part  of 
ths  contract  which  obligates  Chas.  H.  Gamett  to 
bring  about  the  conveyance  to  the  plaintiff  of  the 
six-acre  tract  of  land  should  be.  the  value  of 
said  six-acre  tract,  as  found  by  the  trial  court. 

[EM.  Note. — For  other  cases,  gee  Vendor  and 
Purchaser,  Cent.  Dig.  §  1049.] 

8.  Equitt  <8=»381  —  Juet  — Advisory  Capao- 

ITT, 

In  the  trial  of  a  suit  in  equity  the  court  may 
call  in  a  jury  for  the  purpose  of  ndviaing  the 
court  upon  specific  questions  of  fact,  and  the 
court  in  its  discretion  may  adopt  or  reject  any 
or  all  such  findings  made  by  the  jury.  In  such 
case  a  general  verdict  by  the  jury  is  not  neces- 
sary, unleM  the  trial  court  requires  it 

[Ed.  Note.— For  other  cases,  see  Ekiuity,  Cent. 
Dig.  SS  813-817.] 

9.  EsAuiifATiON  OF  Record— Ebbobs. 

Becord  examined,  and  held,  that  no  error 
has  been  committed  by  the  trial  court  in  the 
matter  of  instructing  the  jury,  or  the  admission 
or  rejection  of  evidence,  or  as  to  any  matter  of 
pleading  or  procedure  which  has  probably  result- 
ed in  a  miscarriage  of  justice,  or  constitutes  a 
substantial  violation  of  any  of  the  constitutional 
or  statutory  rights  of  the  plaintiffs  in  error. 

Error  from  District  Court,  Oklahoma 
County;    Frank  Mathews,  Special  Judge. 

Action  by  Mattie  K.  Storm  against  Chas. 
H.  Gamett  and  Robert  K.  Gamett  and  oth- 
ers. Judgment  for  plaintiff  against  defend- 
ant Charles  K.  Gamett,  with  decree  fore- 
closing a  mortgage,  and  the  named  defend- 
ants bring  error.    Affirmed. 

Chas.  H.  Gamett,  of  Oklahoma  City,  for 
plaintiffs  in  error.  G.  A.  Paul  and  Geo.  E. 
Swisher,  both  of  Oklahoma  City,  for  defend- 
ants in  error. 

KANE,  J.  This  was  an  action  upon  a  cer- 
tain contract  In  writing  and  a  promissory 
note  and  mortgage  given  to  secure  its  per- 
formance, commenced  by  Mattie  K.  Storm, 
defendant  in  error,  plaintiff  below,  against 
the  plaintiffs  In  error,  Chas.  H.  Gamett  and 
Robert  K.  Gamett,  and  the  defendants  In 
error  Guaranty  Bank,  a  corporation,  and 
Robert  E.  Gamett,  as  defendants.  In  the 
trial  court  Robert  B.  Garnett  filed  a  dis- 
claimer, and  Judgment  was  rendered  In  his 
favor  upon  the  pleadings,  from  which  no 
appeal  was  taken.  Upon  trial  judgment  In 
favor  of  the  Guaranty  Bank  upon  Its  cross- 
petition  was  rendered,  from  which  no  appeal 
was  taken.  These  parties  therefore  may  be 
eliminated  from  the  case,  as  their  rights  and 
Interests  in  the  matter  in  controversy  have 
become  finally  settled. 

The  cause  presented  by  the  pleadings  and 
the  evidence  adduced  at  the  trial  having 
many  equitable  features,  the  parties  and  the 
trial  court  have  treated  it  as  one  of  purely 
equitable  cognizance,  and  so  we  will  treat  It 
In  considering  the  assignments  of  error  pie- 
•sented  for  review. 

It  seems  that  Mattie  B.  Storm  and  Chas. 
H.  Garnett  bore  the  relation  toward  each 
other  of  client  and  attomey,  respectively.  In 
a  divorce  case  which  Gamett  was  conduct- 


ing for  hla  client  (Fiedler  v.  Fiedler,  42  OkL 
124,  140  Pac.  1022,  52  L.  B.  A  [N.  S.]  180), 
the  title  to  a  portion  of  a  certain  20-acre 
tract  of  land  became  Involved  as  between 
huslKind  and  wife.  The  contract  involved  in 
this  case  between  Mrs.  Storm  and  Chas.  H. 
Garnett  relates  to  this  land.  Mrs.  Storm 
was  the  undisputed  owner  of  part  of  the 
land,  and  claimed  to  be  the  owner  of  an- 
other part  thereof,  which  claim  was  disputed 
by  her  former  husband,  Fiedler,  and  she  also, 
by  assignment,  was  the  owner  and  holder  of 
a  mortgage  covering  the  entire  20-acre  tract. 
For  and  In  consideration  of  a  quitclaim  deed 
to  J:he  whole  tract  to  Bobert  K.  Gamett,  the 
assignment  of  the  mortgage  held  by  her  to 
one  Hobble,  and  other  conslderaticms  men- 
tioned In  the  contract,  Chas.  H.  Gamett 
agreed.  In  substance,  that  he  would  cause  the 
said  mortgage  above  described  to  be  fore- 
closed and  the  property  covered  thereby  to 
be  sold  at  sherUTs  sale  as  soon  as  the  same 
can  be  done,  and  as  soon  as  the  sale  of  the 
said  property  is  made  he  will,  by  title  to  be 
acquired  at  said  sale,  convey  or  cause  to  be 
conveyed  to  second  party  (Mrs.  Storm)  by  a 
good  and  STiffident  deed  of  conveyance,  free 
and  clear  of  all  Uens,  charges,  and  tncum- 
brances  of  every  kind  and  character,  a  cer- 
tain part  and  parcel  of  said  tract  of  land 
containing  6  acres,  more  or  less.  The  note 
for  $10,000,  bearing  the  signature  of  Robert 
E.  Gamett,  was  given  for  security  for  the 
performance  by  Chas.  H.  Gamett  of  said 
contract,  and  the  mortgage  which  was  given 
to  secure  the  payment  of  the  note  also  bore 
the  signature  of  Bobert  El  Gamett  and  was 
In  tlie  usual  form,  except  It  contained  the 
following  provision: 

"This  conveyance  is  intended  as  a  mortgage  to 
secure  the  payment  of  one  promissory  note  of 
even  date  herewith  for  $10,000,  due  one  day  aft- 
er date,  without  Interest,  before  or  after  ma- 
turity, and  conditioned  as  securi^  or  indemnity 
for  the  performance  of  a  contract  and  signed  by 
first  party." 

The  theory  of  the  plaintiff,  as  disclosed  by 
her  petition  And  the  evidence  offered  In  sup- 
port thereof  Introduced  at  the  trial,  was  that 
Chas.  H,  Garnett  having  breached  his  con- 
tract In  relation  to  the  6-acre  tract,  a  cause 
of  action  immediately  arose  in  her  favor 
upon  the  contract,  note,  and  mortgage;  that, 
whilst  the  note  and  mortgage  bore  the  sig- 
nature of  Bobert  E.  Gamett,  they  were  In 
truth  and  In  fact  the  contracts  of  Chas.  H. 
Garnett,  the  signature  of  Bobert  E.  Gamett 
being  attached  thereto  by  Chas.  H.  Gamett, 
who  was  the  true  owner  of  the  real  estate 
covered  by  the  mortgage,  and  the  sole  party 
In  Interest  as  to  each  of  these  instruments. 

The  theory  of  the  plaintiffs  In  error,  Obas. 
H.  Garnett  and  Bobert  K.  Gamett,  was  that 
the  contract  was  the  contract  of  Chas.  E. 
Gamett,  and  that  the  note  and  mortgage 
were  the  note  and  mortgage  of  Bobert  E. 
Gamett,  and  that  the  title  to  the  land  cov- 
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eied  by  the  mortgage  passed  from  Robert  E. 
Gamett  through  Ghas.  H.  Oamett  to  Robert 
K.  Gamett,  by  virtue  of  certain  conveyances 
and  tax  deeds  which,  In  view  of  the  findings 
of  the  Jury,  It  will  not  be  necessary  to  notice 
In  detail.  As  stated  before,  the  parties 
treated  the  cause  aa  a  suit  In  equity,  and 
upon  It  being  reached  for  trial  In  due  course, 
after  the  evidence  was  all  In,  the  court  sub- 
mitted certain  questions  of  fact  to  the  Jury 
for  determination,  which  questions  and  the 
answers  thereto  are  as  follows: 

"(1)  Did  the  defendant  Chas.  H.  Gamett  pay 
to  the  plaintiff  Mattie  R.  Storm  the  note  due 
under  the  terms  of  the  contract  on  July  1, 1912? 
No. 

"(2)  Did  the  defendant  Chas.  H.  Garnett  pay 
the  taxes  due  on  the  real  estate  described  in 
the  mortga^  for  the  year  1911?    No. 

"(3)  Did  the  defendant  Chas.  H.  Gamett  pay 
the  taxes  on  the  real  estate  described  in  the 
mortgage  for  the  year  1912?    No. 

"(4)  Has  the  plaintiff  been  restored  to  her 
property  consisting  of  the  five  acres  south  of  the 
railroad,  which  she  conveyed  to  Robert  £.  Gar- 
nett?   No. 

"(5)  What  was  the  reasonable  valae  on  the  2d 
day  of  July,  1912,  of  the  six  acres,  together  with 
the  improvements  thereon,  which  Chas.  H.  Gar- 
nett agreed  to  cause  to  be  conveyed  to  the 
plaintiS?    |9,000. 

*'(6)  Did  Robert  E.  Gamett  have  any  interest 
in  the  subject-matter  of  the  contract  between  the 
plaintiff  and  Chas.  H.  Gamett?    No. 

"(7)  Was  the  mortgage  criven  for  the  use  and 
benent  of  the  defendant  Chas.  H.  Gamett  and  as 
part  of  the  consideration  and  for  bis  use  and 
benefit?    Yes. 

"(8)  Did  Chas.  H.  Garaett  acquire  the  record 
title  to  the  property  described  in  the  mortgage 
on  the  2l8t  day  of  May,  1012?    Yes. 

"(9)  Did  the  defendant  Chas.  H.  Gamett  re- 
tain and  hold  the  legal  title  to  the  land  describ- 
ed in  the  mortgage  for  more  than  one  year? 
Yes. 

"(10)  At  the  time  Chas.  H.  Garnett  took  the 
legal  title  to  the  land  descril>ed  in  the  mortgage 
was  the  mortgage  which  was  executed  to  the 
plaintiff  on  record?    Yes. 

"(11)  Has  the  plaintiff's  mortgage  ever  been 
discharged  or  released?    No. 

"(12)  Did  the  plaintiff  act  under  the  advice  of 
the  defendant  Chas.  H.  Garnett  in  transferring 
the  mortgage  which  she  held  against  John  Fied- 
ler to  Arthur  C.  Hobble  at  the  request  and  up- 
on the  advice  of  the  defendant  Chas.  H.  Gar- 
nett?   Yes. 

"(13)  Did  the  defendant  Chas.-  H.  Garnett  ad- 
vise the  plaintiff  to  assign  said  mortgage  to 
Bobble  and  foredose  the  same  under  the  terms 
of  the  contract  of  July  5,  1911,  in  order  to  en- 
able Chas.  H.  Gamett  to  benefit  thereby  to  the 
extent  of  retaining  all  but  six  acres  to  be  deeded 
to  the  plaintiS?    Yes. 

"a4)  Was  the  contract  of  July  5,  1911,  made 
solely  for  the  benefit  of  the  defendant  Chas.  H. 
Garnett?    No." 

The  defendants  requested  the  submission 
of  certain  special  Interrogatories  which,  with 
the  answers  of  the  Jury  thereto,  are  as  fol- 
lows: 

"(1)  Did  the  defendant  Chas.  H.  Garnett,  aft- 
er the  execution  of  the  contract  between  said 
defendant  and  plaintiff,  dated  July  5,  1911,  in- 
stitute an  action  in  the  superior  court  of  Okla- 
homa county,  Okl.,  in  pursuance  of  his  agree- 
ment in  said  contract,  and  continue  to  prosecute 
the  same  with  reasonable  care  and  diligence  un- 
til the  second  trial  bad  been  had  and  two  ad- 


verse verdicts  set  aside  and  a  new  trial  grant- 
ed?   No. 

"(2)  Was  the  said  Chas.  H.  Garnett,  in  defer- 
ring a  third  trial  of  said  foreclosure  suit,  justi- 
fied and  did  he  exercise  reasonable  skill  in  so  do- 
ing, under  all  the  existing  facts  and  circum- 
stances attending  the  case?     No. 

"(3)  Has  said  defendant  Chas.  H.  Garnett 
abandoned  the  foreclosure  suit  instituted  by  him 
in  the  superior  court  in  pursuance  of  the  terms 
of  said  contract  of  July  6,  1911,  with  plaintiff, 
and,  if  so,  when?    No. 

"(4)  Was  the  postponement  of  the  further  trial 
of  the  ease  of  Hobble  v.  Storm  in  the  superior 
court  until  after  the  decision  of  the  Supreme 
Court  in  the  case  of  Fiedler  v.  Fiedler  n?ade 
with  the  Icnowledge  and  consent  of  the  plaintiff 
in  this  action  Mattie  R.  Storm?    No." 

No  general  verdict  was  returned  by  the 
Jury  with  their  answers,  and  upon  the  re- 
turn of  the  Jury  into  court  and  the  filing 
of  said  interrogatories,  together  with  the 
answers  thereto,  the  defendants  excepted  to 
the  failure  of  the  Jury  to  return  a  general 
verdict,  which  exception  was  'overruled. 
Whereupon  plaintiff  filed  a  niot.Ion  for  Judg- 
ment In  her  favor,  and  the  defendants  filed 
their  motion  for  judgment  In  their  favor,  on 
the  facts  and  evidence,  and  also  filed  their 
motion  for  Judgment  upon  the  evidence  and 
pleadings,  notwithstanding  the  findings  of 
the  Jury,  and  also  filed  their  motion  -  for 
new  trial.  TBiereafter  the  court  approved 
and  adopted  the  findings  of  fact  of  the  Jury, 
and  finds  and  considers  said  findings  of  the 
Jury  sufficient  and  complete  for  the  purpose 
of  making  and  rendering  Judgment  therein ; 
whereupon  the  motion  for  new  trial  was 
overruled,  and  Judgment  rendered  in  favor  of 
the  plaintiff  Mrs.  Storm  against  Chas.  H. 
Gamett  In  the  sum  of  $9,000,  and  a  decree 
entered  foreclosing  the  mortgage  given  to 
secure  the  performance  of  the  contract  be- 
tween Mrs.  Storm  and  Chas.  H.  Gamett. 

Counsel  for  plaintiffs  In  error  present  their 
grounds  for  reversal  in  his  brief  as  follows : 

(1)  The  trial  court  erred  in  the  admission  in 
evidence  of  the  note  and  mortgage  sued  on  by 
plaintiff  over  the  objection  of  the  defendants 
without  proof  of  their  execution. 

(2)  The  trial  court  erred  in  not  sustaining  the 
demurrer  of  Chas.  H.  Garnett  to  the  evidence  at 
the  close  of  the  plaintiff's  pvidence. 

(3)  The  trial  court  erred  in  not  sustaining  the 
demurrer  of  Robert  K.  Uariiett  to  the  evidence 
at  the  close  of  the  plaintiff's  evidence. 

(4)  The  trial  court  erred  in  admitting  the  tes- 
timony of  the  plaintiff,  given  in  rebuttal,  as  to 
the  value  of  the  six  acres  of  land  which  the 
defendant  Chas.  H.  Garnett  was  to  convey  to 
her  under  the  contract. 

(5)  The  trial  court  erred  in  refusing  to  give 
the  peremptory  instructions  requested  directing 
the  jury  to  find  in  favor  of  the  defendants  Chas. 
H.  Unmett  and  Robert  K.  Garnett. 

(6)  The  trial  court  erred  in  not  directing  the 
Jury  to  return,  and  in  that  the  Jury  did  not  re- 
turn, a  general  verdict  in  the  case. 

(7)  The  trial  court  erred  in  submitting  to  the 
jury  the  interrogatories  requested  by  plaintiff, 
in  overruling  defendant's  motion  for  judgment  in 
their  favor  notwithstanding  the  verdict,  and  in 
overruling  their  motion  for  a  new  trial. 

(8)  The  trial  court  erred  because  the  judgment 
is  not  supported  by  the  evidence  and  is  con- 
trary to  law. 
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[1, 2]  First,  as  to  the  merits  of  tbe  case, 
we  wlsb  to  state  that  we  have  examined  the 
record  carefully,  and  are  convinced  that  the 
findings  of  fact  by  the  Jury  are  amply  sup- 
ported by  the  evidence,  and  that  they  fully 
establish  the  plalntiJf's  theory  of  tbe  case. 
We  are  also  of  the  opinion  tiiat  there  was 
su£Rclent  evidence  to  support  a  finding  that 
Robert  B.  Gamett  had  no  interest  in  the 
subject-matter  of  the  note  and  mortgage; 
that  these  instruments  were  in  fact  the  note 
and  mortgage  of  Chas.  H.  Gamett,  who 
was  the  o^vner  of  the  land  described  in  the 
mortgage  and  the  real  i>arty  in  interest  in 
each  and  all  of  the  instruments  herein  in- 
volved. Treating  these  facts  as  established, 
we  will  now  proceed  to  examine  the  assign- 
ments of  error  from  this  viewpoint: 

The  first  assignment  of  error  is  predicated 
upon  the  theory  that  the  verified  answer 
of  the  defendant  Chas.  H.  Gamett  put  in 
issue  the  execution  of  the  note  and  mortgage, 
and  therefore  it  was  error  to  admit  these 
Instruments  In  evidence.  We  do  not  under- 
stand this  to  be  tbe  effect  of  the  answer.  It 
is  true  Chas.  H.  Gamett  by  verified  answer 
denies  that  said  note  and  mortgage  were  his 
note  and  mortgage,  but  he  also  avers  that 
said  note  and  mortgage  were  the  note  and 
mortgage  of  Robert  E.  Garnett,  whose  name 
he  signed  thereto,  and  that  said  Robert  E. 
Gamett  at  the  time  of  the  execution  was 
the  owner  of  said  real  estate  and  the  true 
and  lawful  owner  thereof,  and  that  the  said 
note  and  mortgage  were  and  are  the  note  and 
mortgage  of  said  Robert  E.  Gamett.  It  is 
obvious  at  a  glance  that  the  only  issue  of 
fact  Joined  by  these  denials  and  averments 
is  whether  or  not  the  note  and  mortgage 
were  the  note  and  mortgage  of  Chas.  H. 
Gamett,  or  the  note  and  mortgage  of  Robert 
E.  Gamett  Clearly  the  execution  of  the 
note  and  mortgage  was  not  denied  by 
verified  answer,  as  counsel  contend. 

The  second  assignment  of  error  is  based 
upon  the  theory  that  the  plaintiff  failed  to 
introduce  any  evidence  which  tends  to  prove 
any  amount  of  damages  whatever  as  a  result 
of  the  alleged  breach  of  contract  by  Chas.  H. 
Garnett  Tills  assignment  will  be  noticed 
more  in  detail  when  the  assignment  which 
presents  for  review  the  question  of  the  prop- 
er measure  of  damages  is  reached  in  its 
order. 

In  discussing  the  third  assignment  of  er- 
ror counsel  for  plaintiff  in  error  in  his  brief 
says: 

"If  they  were  the  note  and  mortgage  of  Chas. 
H.  Garnett,  although  not  purporting  to  be  his, 
then  the  demurrer  of  Robert  K.  Garnett  is  no 
stronger  than  that  of  Chas.  U.  Garnett." 

This  statement  by  counsel  renders  it  un- 
necessary to  devote  any  separate  attention 
to  this  assignment,  as  it  must  stand  or  fall 
upon  whatever  conclusion  we  reach  in  re- 
lation to  the  preceding  assignment  of  er- 
ror, when  tbe  same  la  considered  in  its  prop- 
er place 


Counsel  preeent  the  fourth  assignment  ot 
error  under  three  subheads  as  follows : 

(1)  BTrror  of  the  court  in  pennittiDg  the  plain- 
tiff to  testify  in  rebuttal  and  over  the  objection 
of  defpnciantB  that  the  value  of  the  six  acres  of 
land  which  Chas.  H.  Garnett  was  to  convey  to 
her  under  the  contract  was  $9,000. 

(2)  Plaintiff  did  not  sltow  herself  qualified  to 
testify  as  to  tbe  value  of  the  land  in  question. 

C3)  The  value  of  the  niz  Acres  of  land  to  be 
conveyed  to  the  plaintiff  under  the  contract  is 
not  the  true  measure  of  her  damagea  for  the 
breach  thereof. 

[3, 4]  All  that  it  is  necessary  to  say  on 
the  first  subdivision  of  this  assignment  of 
error  is  that  this  being  a  suit  in  equity, 
tried  by  the  court,  merely  nsing  the  Jury 
In  an  advisory  capacity,  the  order  In  whic* 
proof  was  Introduced  was  largely  discretion- 
ary with  the  trial  court  The  trial  court  In 
the  trial  of  sudi  causes,  in  furtherance  of 
Justice,  may  reopen  the  case  at  any  time 
during  the  progress  of  the  trial,  to  enable 
additional  proof  to  be  introduced  upon  any 
matter  properly  before  the  court  We  find 
no  abuse  of  discretion  on  the  part  of  the 
.trial  court  in  permitting  the  plaintiff  to 
testify  upon  rebuttal  as  to  the  value  of  the 
six-acre  tract,  although  such  evidence  more 
properly  constituted  a  part  of  her  case  in 
chief. 

[S]  On  the  second  subdivision  the  objec- 
tion of  counsel  seems  to  be  based  upon 
the  theory  that,  inasmuch  as  the  plaintiff 
did  not  qualify  herself  as  a  witness  by  show- 
ing that  she  was  familiar  with  tbe  market 
value  of  tbe  land,  she  was  incompetent  to 
testify.  The  evidence  shows  that  the  plain- 
tiff was  the  owner  of  part  of  the  tract  of 
land  in  dispute,  and  lived  with  her  former 
husband  ui>on  the  identical  6-acre  portion 
thereof,  it  being  the  part  upon  which  the 
residence  and  other  improvements  were  situ- 
ated, for  a  considerable  period  of  time,  and 
that  she  had  a  good  general  knowledge  of  its 
value.  In  Fire  Ass'n  of  Philadelphia  v. 
Farmers'  Gin  Oo.,  38  Old.  162,  134  Paa  443. 
it  was  held: 

"Witnesges  are  not  incompetent  to  testify  as 
to  the  value  of  a  ginhouse  and  machinery  used 
therein  simply  because  they  do  not  know  the 
market  value  at  the  same,  especially  where  it  is 
shown  that  they  live  in  tbe  same  neighborhood, 
are  well  acquainted  with  both  bouse  and  ma- 
chinery, have  worked  therein,  have  had  several 
years'  experience  in  handling  such  machinery, 
and  have  a  good  general  knowledge  of  valnes, 
and  claim  to  know  the  cash  value  of  the  particu- 
lar building  and  machinery.  Their  competency 
is  a  question  for  the  court,  while  the  value  of 
their  testimony  is  for  the  jury  to  determine." 

[6,  7]  On  tbe  third  subdivision  counsel  con- 
tend that  the  plaintiffs  measure  of  damages 
is  fixed  by  section  2858,  Rev.  Laws  Okl  1910, 
which  provides: 

"The  detriment  caused  by  the  breach  of  an 
agreement  to  convey  an  estate  in  real  property, 
is  deemed  to  be  the  price  paid,  and  the  expenses 
properly  tncnrred  in  examining  the  title  and  pre- 
paring the  necessary  papers,  with  interest  there- 
on; but  adding  thereto,  in  case  of  bad  faith, 
the  difference  between  the  price  agreed  to  be 
paid,  and  the  valne  of  the  estate  aereed  to  b< 
conveyed,  at  the  time  of  the  breach,  and  thf 
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czpeaaeB  properly  Incurred  in  preparing  to  en- 
ter apon  the  land." 

In  our  Judgment,  this  section  of  tbe  statute 
Is  not  applicable  to  the  contracts  involved 
herein  under  the  facts  presented  by  the  rec- 
ord before  us.  In  the  case  at  bar  ^e 
plalnticr  was  the  undisputed  owner  of  a  part 
and  had  an  Interest  In  the  entire  tract  of 
land  involved  in  the  contract.  She  deeded 
tbe  entire  tract  of  land  to  Robert  K.  Gar^ 
nett,  tbe  principal  consideration  for  the 
transfer  being  the  promised  services  of  Chas. 
H.  Garnett  as  an  attomey-at-law  in  foreclos- 
ing tbe  mortgage  which  the  plointlfF  held 
npon  the  whole  tract,  the  purpose  being  to 
enable  Chas.  H.  Oamett  to  take  title  to  the 
entire  20  acres  by  purchase  at  sheriff's  sale 
and  reconvey  a  certain  6-acre  tract,  upon 
which  tbe  improvements  were  situated,  to 
the  defendant  Cha&  H.  Oamett,  retaining 
title  to  tbe  balance.  By  this  means  the  de- 
fendant Chaa.  H.  Garnett  acquired  a  per- 
fect title  to  a  considerable  portion  of  the 
20-acre  tract  wbldi  the  plaintiff  owned  in 
fte  simple,  which,  by  the  terms  of  the  con- 
tract does  not  become  forfeited  by  any  fail- 
ure or  refusal  on  his  part  to  perform  his 
contract  in  relation  to  the  6-acre  tract.  As 
the  equitable  title  to  the  6  acres  which  Gar- 
nett was  to  reconvey  to  the  plaintiff  was  still 
in  Fiedler,  her  former  husband,  whether  she 
ever  acquired  title  thereto  depended  entirely 
upon  tbe  success  of  the  foreclosure  proceed- 
ings, the  sale  of  the  entire  tract  thereunder, 
the  purchase  thereof  by  Garnett,  and  its 
reconveyance  to  the  plaintiff.  If  it  was  the 
intention  of  tbe  parties  that  the  statutory 
rule  should  govern  in  tbe  event  Chas.  H. 
Garnett  was  unable  or  refused  to  carry  out 
the  part  of  tbe  contract  relating  to  the  6- 
acre  tract,  then  the  execution  of  the  note 
and  mortgage  would  have  been  superfluous, 
for  the  nature  of  the  mutual  considerations 
which  supported  the  contract  were  such  that 
Justice  could  be  done  between  Mrs.  Storm 
and  Cbas.  H.  Garnett  without  their  execi- 
tion,  simply  by  restoring  tbe  status  quo 
before  tbe  contract  In  our  opinion,  it  was 
not  tbe  intention  of  the  parties  that  the  part 
of  the  transaction  which  became  fuUy  exe- 
cuted immediately  upon  tbe  execution  of  the 
contract  should  be  disturbed  by  the  contin- 
gency which  was  more  than  likely  to  arise 
of  Garnett  not  being  able  to  carry  out  tbe 
contract  in  relation  to  the  6  acres.  In  our 
Judgment,  all  of  these  instruments  construed 
together  clearly  show  that  Chas.  H.  Garnett 
obligated  himself  to  procure  the  coveted  6- 
acre  tract  for  the  plaintiff  within  a  reason- 
able time,  if  possible,  in  the  manner  out- 
lined in  the  contract,  or,  in  lieu  of  this,  pay 
her  tbe  value  of  the  laud,  not  to  exceed  $10,- 
OOO.  oniis  construction  leaves  In  him  the  un- 
disputed title  to  the  portions  of  tbe  20-acre 
tract  formerly  owned  by  tbe  plaintiff  and  af- 
fords him  an  opportunity  to  acquire  title 
to  tbe  whole  20-acre  tract,  if  he  finally  suc- 


ceeds in  fore<do8lng  the  assigned  mortgage 
and  proceeding  to  the  end  along  tbe  lines 
outlined  In  his  contract  with  Mrs.  Storm. 
This  seems  to  be  the  view  of  the  transaction 
entertained  by  the  trial  court,  and,  as  this 
construction  leaves  undisturbed  many  of  the 
avowed  purposes  of  the  parties  which  have 
been  fully  executed,  and  approximates  Justice 
between  Chas.  H.  Garnett  and  Mrs.  Storm, 
we  can  see  no  substantial  gn'ound  for  com- 
plaint on  tbe  part  of  either  of  the  principal 
parties  in  Interest. 

[8, 1]  Upcm  the  next  assignment  of  error 
it  is  only  necessary  to  say  that  in  the  trial 
of  a  suit  in  equity  the  court  may  call  in  a 
Jury  for  the  purpose  of  advising  the  court 
npon  specific  questions  of  fact,  and  the  court 
In  Its  discretion  may  adopt  or  reject  any  or 
all  of  such  findings  made  by  tbe  Jury.  Ok- 
lahoma Trust  Co.  T.  Stein  et  aL,  39  Okl. 
758,  136  Pac.  746;  Success  Realty  Co.  v. 
Trowbridge,  160  Pac.  898.  Of  course,  in 
such  cases  a  general  verdict  by  the  Jury  is  not 
necessary,  unless  the  trial  court  requires  it 

On  the  entire  record  we  are  satisfied  that 
the  plalutlffs  in  error  have  bad  the  benefit  of 
a  fair  and  impartial  trial,  and  that  no  er- 
ror has  been  committed  by  the  trial  court  in 
the  matter  of  instructing  the  Jury,  or  the 
admission  or  rejection  of  evidence,  or  as  to 
any  matter  of  pleading  or  procedure  which 
has  probably  resulted  in  a  miscarriage  of 
Justice,  or  constitutes  a  substantial  viola- 
tion of  any  of  their  constitutional  or  statu- 
tory rights.  In  such  circumstances  we  are 
not  at  liberty  to  reverse  the  Judgment  of  the 
trial  court  upon  any  of  these  grounds.  Sec- 
tion 6005,  Rev.  Laws  Okl.  1910;  Mullen  v. 
Thaxton,  24  OkL  643,  104  Pac.  330. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  atBrmed.  All  the  Jus- 
tices concur. 


McDonald  et  al  v.  RALSTON  et  al. 
(No.  7548.) 

(Supreme  Court  of  Oklahoma.    June  27,  1916. 
Rehearing  Denied  July  10,  1917.) 

(SyUalus  hy  the  Court.) 

1.  IitDiANS  <S=>18— ArxoTTEn  Lands— Inhbb- 
iTANCB— What  Law  Govebns. 

If  a  Creek  citizen  dies  liefore  receiving  his 
allotment,  at  the  time  of  his  death  ,he  is  not 
seised  of  an  inheritable  estate  in  lands  after> 
wards  allotted  to  him  or  to  his  heirs,  and  the 
descent  of  such  allotment  is  cast  at  the  time  the 
certificate  of  allotment  is  issued,  and  the  law  in 
effect  at  that  particular  time  governs  in  the 
devolution  of  said  allotted  lands. 

[Ed.    Note.— For   other    cases,*'  see    Indians, 
Cent  Dig.  |  49.] 

2.  Indians  e=>18— iNHEsrrANCS  of  Lands— 
Rkpeal  or  Act  of  Conobess. 

The  first  proviso  in  section  6  of  the  Supple- 
mental Creek  Treaty  (Act  June  30,  1902,  & 
1323,  aZ  Stat  L.  600),  which  provides  that  only 
citizens  of  the  Creek  Nation  and  their  Creek 
descendants  shall  inherit  lands  of  the  CreA; 
Nation,  was  not  repealed  by  the  Enabling  Act 
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or  the  CoDBtltutioii,  and  now  remains  in  fall 
force  and  effect,  and  operates  upon  the  laws  of 
descent  and  distribution  of  Olclahoma  to  the 
extent  of  limiting  the  inheritance  of  lands  in 
the  Creek  Nation  to  Creek  citizens  and  their 
descendants.  Neither  was  the  second  proviso  in 
said  section  6  repealed. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  f  49.] 

3.  Indians  ®=>18— Aixotted  Lands— Inheb- 

ITANCE— Statute. 
Neither  section  5  of  an  act  of  Congress  ap- 
proved April  26,  1906  (34  Stnt.  L.  137,  c.  1876), 
nor  section  32  of  an  act  of  Congress  approved 
Jane  25,  1910  (36  Stat  U  855,  c.  431),  oper- 
ate or  were  intended  to  govern  the  devolution 
of  allotted  lands  of  deceased  Indians  belonging 
to  the  Five  Civilized  Tribes,  but  have  for  their 
object  the  providing  of  a  uniform  method  and 
procedure  for  issuing  deeds  and  patents  to  the 
allotments  of  such  deceased  Indians. 

[ISd.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  |  49.1 

Cyommlssioners'  Opinion,  IMyision  No.  4. 
Error  from  District  Court,  Creek  (bounty; 
Ernest  B.  Hugbes,  Judge. 

Action  by  John  F.  Ralston  against  Flor- 
ence  McDonald,  A.  D.  McDonell,  and  F.  A. 
Rlttenhouse.  Judgment  for  plaintUI,  and 
the  defendants  McDonald  and  Rlttenhouse 
bring  error.    AJSrmed. 

F.  A.  Rlttenbonae,  of  Chandler,  for  plain- 
tlfFs  In  error.  McDougal  &  Dytle  and  Ran- 
som &  Smith,  all  of  Sapulpa,  for  defendant 
In  error. 

MATHEWS,  C.  This  is  an  action  to  deter- 
mine conflicting  claims  to  the  allotment  of  a 
deceased  minor  Creek  citizen.  The  case  was 
submitted  In  the  trial  court  upon  the  follow- 
ing agreed  statement  of  facts: 

"It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto,  by  their  respective  at- 
torneys, that 'the  facts  in  the  above  case  are  as 
follows,  to  wit: 

"First.  That  the  plaintiff,  John  Ralston,  and 
the  defendant  Florence  McDonald  were  in  the 
year  1900,  and  prior  thereto,  husband  and  wife: 
that  they  were  married  on  the  14th  day  of 
June,  1£K)7 ;  and  tliat  there  was  bom  to  them 
in  wedlock  Nancy  Jane  Ralston. 

"Second.  That  Nancy  Jane  Ralston  was  bom 
in  May,  1900,  and  died  on  or  about  the  1st  day 
of  August,  1900. 

"Third.  That  Nancy  Jane  Ralston  was  duly 
enrolled  as  a  citizen  of  the  Muskogee  (Creek) 
Nation,  and  that  her  roll  number  is  10166 ;  that 
her  citizenship  certificate  was  issued  to  her  on 
the  2d  day  of  April,  1907.  Certificate  of  se- 
lection of  allotment  was  issued  January  2,  1908. 
.  "Fourth.  That  Nancy  Jane  Ralston  was  duly 
allotted  160  acres  of  land,  described  as  follows: 
Northeast  quarter  of  section  16  in  township  16 
north,  range  10  east — and  that  allotment  deed 
for  120  acres  thereof  was  issued  to  her  on 
April  8,  1909,  and  same  approved  May  14, 
I'QOQ;  that  hemestead  deed  for  40  acres  there- 
of was  issued  to  her  on  the  8th  day  of  April, 
1909;  and  that  same  was  approved  May  14, 
1909. 

"Fifth.  That  the  plaintiff  claims  said  proper- 
tr  as  sole  heir:  that  under  the  Supplemental 
Creek  Treaty  the  laws  of  descent  and  distribu- 
tion of  the  state  of  Arkansas  apply,  and  are  as 
follows: 

"  'When  any  person  shall  die,  having  title  to 
any  real  estate  of  inheritance,  or  personal  es- 


tate, not  diqKMed  of,  or  otherwise  limited  by 
marriage  settlement,  and  shall  be  intestate  as 
to  such  estate,  it  shall  descend  and  be  distrib- 
uted, in  parcenary,  to  his  kindred,  male  and 
female,  subject  to  the  payment  of  his  debts  and 
the  widow's  dower,  in  the  following  manner: 

"  'First.  To  children,  or  their  descendants,  in 
equal  parts. 

"  'Second.  If  there  be  no  children,  then  to  the 
father,  then  to  the  mother;  if  no  mother,  then 
to  the  brothers  and  sisters,  or  their  descendants, 
in  equal  parts.' 

"Sixth.  That  the  defendants  claim  that  the 
plaintiff  does  not  inherit  any  of  said  property, 
and  that  the  law  of  descent  and  distribution  of 
the  Creek  Nation  apply;  that  under  the  original 
Creek  Treaty  the  laws  of  descent  and  distribu- 
tion of  the  Creek  Nation  apply,  and  are  as  fol- 
lows: 'Be  it  further  enacted,  that  if  any  per- 
son die  without  a  will,  having  property  and 
children,  the  property  diall  be  equally  divided 
among  the  children,  by  disinterested  persons; 
and  in  all  cases  where  there  are  no  children, 
the  nearest  relation  shall  Inherit  the  property.' 
Defendants  also  claim  that  if  said  law  does 
not  apply  that  the  laws  of  descent  and  distri- 
bution of  the  state  of  Oklahoma  apply. 

"Seventh.  That  the  plaintiff  is  enrolled  as  a 
member  of  the  Creek  Nation  as  being  one-half 
Indian  blood,  and  is  No.  10157  on  the  rolls; 
that  Florence  McDonald,  formerly  Florence 
Ralston,  is  a  noncitizen;  that  Nancy  Jane  Rals- 
ton was  enrolled  as  one-eighth  Indian  blood. 

"Eighth.  That  the  defendant  F.  A.  Rltten- 
house claims  by  warranty  deed  a  one-half  inter- 
est in  and  to  said  property  from  defendant  Flor- 
ence McDonald;  that  the  defendant  A.  D.  Mc- 
Donell claims  under  an  oil  and  gas  lease  from 
Florence  McDonell,  and  that  the  defendant 
Florence  McDonald  claims  the  other  half  of 
said  property  as  heir  of  Nancy  Jane  Ralston; 
that  said  deed  and  said  oil  and  gas  lease  are  as 
set  out  in  the  pleadings." 

The  trial  court  found  for  the  plaintiff,  and 
the  defendants  Florence  McDonald  and  F.  A. 
Rlttenhouse  appeal,  and  they  will  be  here  re- 
ferred to  as  defendants,  and  the  said  Ralston 
na  plaintiff,  the  said  McDonell,  not  appeal- 
ing, passes  out  of  the  case. 

The  questions  presented  for  our  considera- 
tion are:  (1)  When  was  the  descent  of  the 
allotted  lands  of  the  said  Nancy  Jane  Ral- 
ston cast?  and  (2)  What  law  governed  In  Its 
devolution? 

In  the  case  of  McKee  v.  Henry,  201  Fed. 
74,  119  C.  C.  A.  412,  we  find  the  following 
facts  presented:  A  man  not  of  Creek  blood 
married  a  Creek  woman.  They  had  two  sons 
at  the  time  of  the  death  of  the  wife.  One  of 
the  sons  was  bom  tn  January,  1899,  and  died 
in  November  of  the  same  year.  In  Novem- 
ber, 1902,  there  was  allotted  to  the  deceased 
child  a  tract  of  land  In  the  Creek  Nation,  and 
the  deed  was  executed  to  hia  heirs.  The 
legal  question  which  arose  was:  Who  took 
the  title  to  the  land,  the  father  or  the  sur- 
viving brother?  At  the  time  of  bis  death 
in  1899  the  Creek  law  was  in  force,  and  if 
that  law  controlled  in  the  devolution  the 
brother  would  have  inherited.  At  the  time 
the  certificate  of  allotment  was  Issued  in 
November,  1902,  by  virtue  of  the  Supplemen- 
tal Creek  Agreement  (32  Stat  500)  effective 
August  8,  1902,  chapter  49,  Mansfield's  Digest 
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o£  the  Statutes  of  Arkansas,  governed  In  the 
descent  and  distribution  of  estates  In  the 
Creek  Nation,  and  iBider  this  law  the  father 
was  the  sole  heir.  The  court,  speaking 
tlirous^  Smith,  Clrcnlt  Judge,  held  as  fol- 
lows: 

"In  Woodbury  v.  United  States,  170  Fed. 
302,  95  C.  O.  A.  49S,  this  court  characterized 
the  right  of  an  Indian  after  his  enrollment,  but 
before  allotment,  as  'a  mere  float,  giving;  him  no 
right  to  any  specific  property.'  When  the  al- 
lotment was  made  for  the  first  time  the  rights 
of  any  individual  vested,  and  the  title  became 
vested  in  the  one  at  that  time  fixed  by_  the  law, 
and  it  makes  no  difference  what  previous  laws 
may  have  provided.  In  the  conclusion  we  have 
reached  we  find  that-  we  are  in  harmony  with 
the  Supreme  Court  of  Oklahoma.  Brady  v. 
Sizemore  [33  Okl.  169]  124  Pac.  615;  Shellen- 
barger  v.  Fewel  [34  Okl.  70]  124  Pac  617. 
While  our  conclusion  has  been  reached  upon 
the  authority  of  the  Supreme  Court  of  the 
United  States,  of  this  court,  and  what  seems  to 
us  sound  reason,  it  is  gratifying  to  find  that 
there  is  uniformity  in  the  decisions  of  the  state 
courts  and  this  court.  At  any  time  after  en- 
rollment, and  before  allotment.  Congress  could 
have  repealed  all  legislation  providing  for  al- 
lotment, and  have  restored  the  old  system  of 
tribal  control;  and,  if  this  is  true,  manifestly 
no  inheritable  interest  vested  in  any  one  untu 
allotment." 

The  case  of  Sizemore  v.  Brady,  235  U.  S. 
441,  35  Sup.  Ct  135,  59  L.  Ed.  308,  presents 
an  appeal  from  the  Supreme  Court  of  this 
state  (33  Okl.  169,  124  Pac.  615)  and  the 
facts  were  as  follows:  A  Creek  citizen  died, 
unmarried,  on  March  1,  1901,  before  select- 
ing allotment,  leaving  as  his  only  surviving 
relatives  three  first  cousins,  one  on  the  pa- 
ternal and  two  on  the  maternal  side,  all  be- 
ing Creek  citizens.  The  allotment  was  se- 
lected after  August  8,  1902.  If  the  Creek 
law  governed  in  the  devolution  of  the  allot- 
ment, tbi  maternal  relatives  would  Inherit, 
and  if  the  Arkansas  law  in  effect  after  An- 
gust  8, 1902,  governed,  then  the  paternal  rela- 
tive inherited.  The  United  States  Supreme 
Court,  affirming  the  opinion  of  this  court, 
said  in  the  first  syllabus: 

"The  devoIutiKi  of  an  allotment  on  behalf  of 
a  deceased  Creek  citizen  which  was  not  selected 
nor  made  until  after  the  Supplemental  Creek 
Agreement  of  June  30,  1902  (32  Stat  at  U  258, 
c.  1323),  went  into  effect  is  governed  by  the 
Arkansas  laws  of  descent  and  distribution 
which,  by  section  6  of  that  act,  and  by  the  act 
of  May  27,  1902  (32  Stat,  at  U  258,  c.  888), 
were  substituted  for  the  Creek  tribal  laws  of 
descent  and  distribution  recognized  by  a  provi- 
sion of  Original  Creek  Agreement  MJarch  1, 
1901  (31  Stat,  at  L.  861,  c.  676),  S  28,  which 
the  later  acts  repeal." 

[1]  The  decisions  of  the  federal  courts  are 
controlling  on  questions  involving  allotment 
acts  relating  to  members  of  the  Five  Civi- 
lized Tribes,  but  our  own  court  is  in  full  ac- 
cord with  the  above  decisions,  and  has  uni- 
formly held  that,  if  a  Creek  citizen  dies  be- 
fore receiving  his  allotment,  at  the  time  of 
bis  death  he  Is  not  seised  of  an  Inheritable 
estate  in  lands  afterwards  allotted  to  him, 
and  that  the  descent  of  such  allotment  is 
cast  at  the  time  the  certificate  of  allotment 
Is  issued,  and  the  law  in  effect  at  that  partic- 


ular time  governs  in  the  devolution  of  said 
allotted  lands.  De  Graffenreid  et  aL  t. 
Iowa  Land  &  Trust  Co.,  20  OkL  687,  95  Pac. 
624 ;  Godfrey  v.  Iowa  Land  &  Trust  Oa,  21 
OkL  293,  95  Pac.  792 ;  Irving  et  ah  v.  Dia- 
mond, 23  OkL  325,  100  Pac.  557;  Lamb  t. 
Baker,  27  OkL  739, 117  Pac.  189;  Sanders  ▼. 
Sanders  et  al.,  28  OkL  69,  117  Pac.  338; 
Hooks  et  aL  T.  Kennard  rt  aL,  28  Okl.  457, 
114  Pac.  744;  Bamett  et  aL  v.  Way  ct  aL, 
29  OkL  780,  119  Pac.  418;  Hughes  Land  Co. 
et  aL  V.  Bailey  et  al.,  30  OkL  194,  120  Pac. 
290;  Skelton  v.  DUL  30  OkL  278,  119  Pac. 
267 ;  Divine  v.  Harmon  et  al.,  30  Okl.  820, 
121  Pac.  219;  Brady  v.  Sizemore  et  al.,  33 
OkL  169,  124  Pac.  615 ;  Bledsoe  v.  Wortman 
et  al.,  35  OkL  261,  129  Pac.  841;  Jones  et 
aL  V.  Hubbard,  37  OkL  592,  132  Pac  1082; 
Scott  T.  Jacobs  et  aL,  40  Okl.  522,  140  Pac. 
148 ;  Warner  et  aL  v.  Grayson  et  aL,  46  OkL 
622,  149  Pac.  235;  Cook  v.  Chllds,  152  Pac. 
88;  Powell  V.  Crittenden,  156  Pac.  661. 

In  the  case  at  bar  the  allottee,  Nancy 
Jones  Ralston,  died  in  August,  1900.  At  the 
time  of  her  death  no  allotment  had  been  se- 
lected for  her,  and  her  certificate  of  allotment 
was  dated  January  2,  1908.  Therefore  the 
laws  of  Oklahoma  govern  in  the  devolution 
of  this  allotment  Van  Buskirk  y.  Grlsso, 
157  Pac.  307;  Aldridge  et  aL  v.  Whitten,  156 
Pac.  667;  Thompson  v.  Cornelius,  165  Pac. 
602;  Jefferson  et  al  y.  Cook  et  al.,  156  Pac. 
852. 

Section  8418,  Rev.  Laws  1910,  provides  that, 
if  decedent  leaves  no  issue,  nor  husband  nor 
wife,  as  In  the  case  at  bar,  the  estate  must 
go  to  the  father  and  mother  in  equal  shares. 
But, decedent's  mother  Is  a  nondtizen  of  the 
Greek  Nation.  The  first  proviso  In  section 
6  of  the  Supplemental  Creek  Treaty  (32  Stat. 
L.  500)  is  as  follows: 

"Provided,  that  only  citizens  of  the  Creek 
Nation,  male  and  female,  and  their  Creek  de- 
scendants shall  inherit  laJids  of  the  Greek  Na- 
tion." 

[2]  In  the  case  of  Jefferson  et  al.  y.  Cook 
et  aL,  155  Pac.  852,  it  was  held  that  sec- 
tions 13  and  21  of  of  the  Enabling  Act  and 
section  2  of  article  25  of  the  Constitution, 
while  operating  to  repeal  that  part  of  sec- 
tion 6  of  the  Supplemental  Creek  Agreement 
(32  Stat  500)  putting  in  force  in  the  Creek 
Nation  chapter  49  of  Mansfield's  Digest  of 
the  ^Statutes  of  Arkansas,  and  substituting 
therefor  the  succession  laws  of  Oklahoma, 
yet  the  two  provisos  found  in  said  section 
6  survived  in  full  force  and  effect  and  were 
not  repealed  and  (iterated  upon  the  Oklahoma 
laws  thus  put  into  effect  to  the  extent  of 
limiting  the  same  so  that  only  Creek  citizens 
and  their  descendants  can  inherit  lands  of  the 
Creek  Nation,  and  these  provisos  stand  un- 
repealed. Iowa  Land  &  Trust  Co.  v.  Dawson, 
37  Okl.  693,  134  Pac.  39;  Glllum  v.  AngUn, 
44  Okl.  684,  145  Pac.  1145 ;  Stalcup  v.  Mullen, 
153  Pac.  868;  Thompson  y.  Cornelius,  155 
Pac.  602. 
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[31  In  their  brief  defendants  Insist  that  sec- 
tion 5  of  an  act  of  CJongress  approved  April 
26, 1906  (34  Stat  L.  137,  c.  1876),  which  reads 
as  follows: 

"That  all  patent  for  deeds  to  allottee  in  any 
of  the  Five  Oiviliced  Tribes  to  be  hereafter  is- 
sued shall  issue  in  the  name  of  the  allottee,  and 
if  any  such  allottee  shall  die  before  such  pat- 
ent or  deed  becomes  effective,  the  title  to  the 
lands  described  herein  shall  inure  to  and  vest 
'iu  his  heirs,  and  in  case  any  allottee  shall  die 
after  restrictions  have  been  removed,  his  prop- 
erty shall  descend  to  his  heirs  or  his  lawful  as- 
signs, as  if  the  patent  or  deed  had  issued  to  the 
allottee  during  his  life,  and  all  patents  hereto- 
fore issued,  where  the  allottee  died  before  the 
same  became  effective,  shall  be  given  lilte  ef- 
fect   •    •    •" 

— and  section  32  of  an  act  of  Ck>nKres8  ap- 
proved June  25.  1910  (36  Stat.  h.  855,  c.  431), 
which  Is  as  follows: 

"Wliere  deeds  to  tribal  lands  in  the  Five  Civi- 
lized Tribes  have  been  or  may  be  issued,  in 
pursuance  of  any  tribal  agreement  or  Act  of 
Congress,  to  a  person  who  had  died,  or  who 
hereafter  dies  before  the  approval  of  such  deed, 
th»  title  to  the  land  designated  therein  shall  in- 
ure to  and  become  vested  in  the  heirs,  devisees, 
or  assigns  of  such  deceased  grantee  as  if  the 
deed  had  issued  to  the  deceased  grantee  dur- 
ing life" 

— govern  In  the  case  at  bar,  and  provide  that 
the  land  in  controversy  shall  be  distributed 
tinder  the  Creek  law  In  force  at  the  date  of 
the  death  of  allottee,  In  August,  1900; 
that  Is,  counsel  for  defendant  argues  that  the 
effect  and  intent  of  the  above  two  quoted 
statutes  is  to  abrogate  the  rule  heretofore 
adhered  to  by  this  court  and  the  United 
States  Supreme  Court  In  holding  that  the 
descent  was  cast  at  the  time  the  certificate 
of  allotment  was  issued,  and  operates  to  make 
the  law  in  force  at  the  death  of  the  allottee 
controlling  in  the  distribution  of  the  allot- 
ment. No  authorities  have  been  cited  in  sup- 
port of  this  contention,  and  we  have  been  un- 
able to  find  where  either  of  these  sections 
have  been  construed,  but  we  do  not  agree  with 
the  interpretation  advanced  by  defendants 
thereon. 

To  our  minds  it  is  evident  that  the  object 
of  these  statutes  was  not  to  provide  for  the 
devolution  of  the  allotment  of  a  deceased  In- 
dian, but  to  prescribe  a  uniform  method  and 
procedure  for  issuing  deeds  to  allotments  of 
deceased  citizens.  These  statutes  deal  with 
"patents"  and  "deeds,"  but  the  equitable  ti- 
tle to  thie  allotment  rests  in  the  allottee  or 
his  heirs  whenever  the  filing  is  made,  which 
is  evidenced  by  what  is  known  as  a  "certif- 
icate of  allotment,"  and  this  always  precedes, 
sometimes  even  for  years,  the  issuance  of 
the  patent  or  deed.  The  title  Is  divested 
from  the  tribal  government  and  vested  in  the 
allottee  or  his  heirs  at  the  very  moment  the 
certificate  of  filing  is  issued,  and  if  it  had 
been  the  intent  of  Congress  in  enacting  the 
above-quoted  sections  to  make  the  law  in 
force  at  the  date  of  the  death  of  the  allottee 
govern  in  the  devolution  of  the  allotment. 


then.  Instead  of  using  the  words  "patent" 
and  "deeds"  to  give  effect  to  such  intention, 
"certificate  of  allotment"  or  words  of  like  Im- 
port should  have  been  used. 

We  recommaid  tliat  the  Judgment  be  af- 
firmed. 

FEB  OURIAM.    Adopted  in  whol& 


WELEETKA  COTTON  OIL  CO.  v.  BROOK- 

SHIBE  et  aL    (Na  7750.) 

(Supreme  Court  of  Oklahoma.     June  6,  1917. 

Rehearing  Denied  July  10,  1917.) 

(Si/Uahui  hy  the  Court.) 

1.  EviDKNCE  €=3500(1)— Neoliqbncb  «=9l34 
(2)  —  ClBCmiSTANTIAL  EviDBItCf  —  SUITI- 
CIENCT. 

PlaintifE  in  a  civil  case  is  not  required  to 
prove  his  case  beyond  a  doubt.  All  tnat  he  is 
required  to  do  is  to  make  it  appear  to  be  more 
probable  that  the  injury  came  in  whole  or  in 
part  from  the  defendant's  negligence  than  from 
any  other  cause.  This  may  be  established  by 
circumstantial  evidence  and  the  reasonable  in- 
ference to  be  drawn  therefrom,  from  which  the 
jury  may  determine  what  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  E<vidence. 
Cent.  Dig.  S  2446;  NegUgence,  Cent  Dig.  i 
272.] 

2.  Death  «=s>80(l)  —  AcnoKs  —  Wbonqfdl 
Death— Damages. 

The  loss  which  one  suffers  by  the  death  of 
a  relative  may  be  the  loss  of  something  which  it 
was  merely  reasonably  probable  he  would  re- 
ceive. And  where  the  evidence  shows  the  de- 
pendent condition  of  a  surviving  parent  and  the 
disposition  of  the  deceased  son  be  such  that 
there  is  a  reasonable  expectation  that  the  son 
would  have  continued  to  contribute  to  the  sup- 
port of  the  parent,  these  facts  should  be  con- 
sidered by  the  jury  in  determining  the  damages 
sustained  by  the  wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  108,  100,  112-114.] 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court  Okfuskee  Coim- 
ty;   Oeo.  C  Crump,  Judge. 

Action  by  S.  C.  Brookshire  and  others 
against  the  Weleetka  Cotton  Oil  Company. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

J.  S.  Meyer,  of  HoldenviUe,  and  Hunter  L. 
Johnson,  of  Oldahoma  Oity,  for  plaintiff  in 
error.  N.  A.  Gibson  and  J.  It  Hull,  both  of 
Muskogee,  and  Norman  &  O'Bannon,  of  Ok- 
mah,  for  defendants  in  error. 

HOOKER,  O.  The  defendants  In  error  as 
the  next  of  kin  of  James  O.  Brookshire  sued 
the  plaintiff  in  error  to  recover  damages  for 
his  wrongful  death,  and  In  the  petition  filed 
herein  it  is  alleged  that  on  or  about  the  5  th 
day  of  November,  1913,  said  James  O.  Brook- 
shire was  in  the  employ  of  the  plaintiff  in 
error  as  a  common  laborer  In  and  ahout  its 
gin  and  oil  mill  at  Weleetka,  OkL,  and  that 
a  part  of  the  duties  of  decedent  was  to  fill 
certain  barrels,  situated  in  the  basement  of 
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Its    gin    and  oU  mill,   with  water  from   a 
tiydrant  on  the  outside  of  said  building,  and 
that  the  hydrant  from  which  said  water  was 
taiken   was  connected   with  a  line  of  hose 
through  which  the  water  was  conducted  to 
the  tmrrels  In  the  basement  of  said  building 
and  elsewhere  abont  said  property ;  that  the 
Bald  James  O.  Brookshlre  was  inerperlenced 
and  had  only  been  In  the  employ  of  the  com* 
pany  for  a  few  days  prior  to  the  date  of  his 
death ;   that  In  order  to  reach  the  barrels  re- 
quired to  be  filled  with  water,  and  In  the  due 
course  of  his  employment,  it  was  necessary 
for  him  to  place  the  hose  under  a  running 
line  shaft  upon  which  was  fixed  a  certain 
pulley,  and  upon  which  pulley  there  was  a 
riuuiing  belt  which  operated  the  huller  ma- 
chine In  an  adjoining  room,  and  that  It  was 
necessary    for    him    to   crawl    under    said 
running  belt  or  line  shaft  in  order  to  reach 
aald  barrels,  and  In  so  doing  he  was  compel- 
led to  place  himself  in  an  exceedingly  danger- 
ous position  with  reference  to  said  running 
belt  and  line  shaft;    that  said  belt,  pulley, 
and   line  shaft  were  not  properly  guarded, 
nor  was  the  seine  to  which  said  pulley  and 
belt  were  connected  provided  with  a  loose 
pulley,    nor   was    said    machinery    equipped 
with  any  contrivance  for  throwing  ofT  the 
belt  from  the  pulley  as  by  law  required,  and 
that  the  said  James  O.  Brookslilre,  while  ex- 
ercising proper  care  for  his  own  safety  and 
In  the  performance  of  the  duties  assigned  to 
him  by  his  employer,  was  attempting  to  pass 
the  hose  under  the  line  shaft  for  the  purpose 
of  filling  said  barrels  with  water,  he.  In  some 
manner,    without   fault   or   negligence  upon 
his  part,  became  entangled  in  said  running 
belt  and  pulley,  the  same  being  at  that  time 
unguarded  and  in  a  dangerous  condition,  and 
was  thereby  wrapped  around  said  line  shaft 
and  pulley,  and  as  a  result  of  which  he  re- 
ceived injuries  from  which  he  died ;  that  the 
plaintiff  in  error  had  failed  to  use  ordinary 
care  to  furnish  to  the  deceased  a  reasonably 
safe  place  in  which  to  work,  and  in  this 
manner  had  violated  the  duties  imposed  up- 
on the  employer,  and  had  likewise  failed  to 
safeguard  its  machinery  as  required  by  the 
statutory  law  of  this  state ;  that  on  account 
of  this  negligent  conduct  upon  the  part  of  the 
plaintiff  in  error,  the  deceased  met  his  deatli, 
as  a  result  of  which  the  defendants  in  error 
dalm  to  have  been  damaged,  to  recover  which 
they  instituted  this  suit,  and  a  jury,  after 
hearing  the  evidence  awarded  the  sum  of 
$2,900.    The  answer  of  the  defendant  was  a 
general  denial,  contributory  negligence,  and 
the  assumption  of  risks. 

No  one  saw  the  accident,  and  the  negllr 
gence  alleged-  by  the  defendants  in  error  is 
shown  by  circumstantial  evidence.  This  evi- 
dence thus  introduced  by  the  defendants  In 
error  satisfied  the  jury  that  the  injury  was 
caused  In  the  manner  stated  above. 

The  plaintiff  in  error  has  assigned  three 
reasons  why   this  judgment  should  be  re> 


versed,  namely:  First,  the  evidence  was  In- 
snfllcient  In  that  it  entirely  failed  to  show 
that  the  negligence  charged  in  the  petition 
or  that  any  negligence  on  the  part  of  the  de- 
fendant was  the  proximate  cause  of  the  In- 
jury; second,  the  evidence  Is  Insufficient  to 
sustain  the  verdict  for  $2,900,  in  that  there  is 
no  evidence  of  such  pecuniary  loss  to  the 
plaintiff,  and  that  the  verdict  is  excessive; 
third,  the  court  erred  in  giving  instructions 
and  in  refusing  to  give  requested  in- 
structlons. 

[1]  It  Is  the  settled  rule  of  this  state  that 
negligence  may  be  established  by  circumstan- 
tial eridenoe  and  the  reasonable  Inferences 
to  be  drawn  therefrom,  and  that  the  proxi- 
mate cause  of  an  injury  may  be  determined 
fmm  circumstantial  ei-ldenoe. 

In  St  L.  ie  S.  F.  Uy.  Co.  v.  Clampltt,  154 
Pac.  43,  this  court  said: 

"The  question  la  not  presented  that  the  bap- 
pening  of  on  accident,  in  case  of  an  employ^, 
raises  a  presumption  of  negligence,  and  conse- 
quently tne  case  of  Patton  v.  T.  &  P.  Ry.  Co., 
179  U.  S.  658  [21  Sup.  Ct.  276,  45  L.  Ed.  361] 
*  •  •  does  not  apply,  for  while  there  is  no 
direct  evidence  showing  what  caused  the  deceased 
to  fall,  there  was  evidence  showing  the  condition 
of  the  platform,  from  which  the  Jury  might 
draw  inierence  that  it  was  the  condition  of  the 
platform  that  was  the  proximate  cause  of  the 
death  of  plaintiff's  intestate.  In  Waters-Pierce 
Oil  Co.  V.  Deselms,  18  Okl.  107,  80  Pac.  212, 
it  is  held:  'Where  an  accident  has  occurred  re- 
sulting in  the  death  of  all  the  persons  immedi- 
ately connected  therewith,  and  there  is  no  di- 
rect proof  as  to  how  the  accident  occurred,  the 
manner  of  its  occurrence  may  be  shown  by  cir- 
cumstantial evidence  from  which  the  jury  may 
infer  the  manner  and  cause  of  the  accident  if 
the  inference  is  a  reasonable,  although  not  a 
necessary,  one.'  •  •  •  In  Hayes  v.  Williams, 
17  Cola  466,  30  Pac.  352,  it  is  held  that  what 
is  the  proximate  cause  of  an  injury,  whether  it 
be  the  original  negligence  of  one  party  or  the 
intermediate  negligence  of  another  party,  is  or- 
dinarily a  question  for  the  jury,  to  be  determin- 
ed from  the  minor  as.sociBte<l  facts  and  circum- 
stances. In  Booker  Tobacco  Co.  v.  Waller,  38 
Okl.  47,  131  Pac.  537,  it  is  held:  'It  is  only 
when  the  evidence  with  all  the  inferences  that 
the  jury  could  •  ♦  *  draw  from  it  will  be 
insumcient  to  8upt>ort  a  verdict  for  plaintiff 
that  the  court  is  authorized  to  direct  a  verdict 
for  defendant;  and,  unless  the  conclusion  fol- 
lows, as  matter  of  law,  that  no  recovery  can  be 
had  npon  any  view  that  can  be  properly  taken 
of  the  facts  which  the  evidence  tends  to  estab- 
lish, the  case  should  be  left  to  the  jury  un- 
der proper  instructions.  •  *  •  •  Applying  the 
principle  decided  by  these  cases,  it  cannot  be 
said  tliat  there  was  no  evidence  to  go  to  the 
jury  in  this  case.  •  •  •  In  the  absence  of 
direct  evidence  as  to  what  caused  the  plaintiff's 
intestate  to  fall,  it  was  within  the  province  of 
the  jury  to  consider  this  evidence,  and  the  in- 
ference drawn  by  them  that  it  was  those  defects 
that  canaed  the  accident  is  not  an  improbable 
one." 

In  Beed  v.  Scon.  161  Pac.  484,  It  is  held: 

"If  there  is  any  evidence,  including  every  rea- 
sonable inference  the  jury  could  have  drawn 
from  the  same^  reasonably  tending  to  support 
the  verdict,  this  court  will  not  reverse  a  case 
for  insufficient  evidence.  A  jury  may,  if  they 
so  decide,  accept  circumstantial  evidence  upon 
one  side,  and  reject  positive  testimony  presented 
on  the  same  point  by  the  other  side." 
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In  St  Louis  ft  S.  P.  B.  Co.  ▼.  DarneU,  42 
Okl.  394, 141  Pac.  78S,  it  Is  said: 

"And  this  point  is  still  further  narrowed  to 
the  precise  clsim  that  the  failure  of  proof  con- 
sists in  that  it  does  not  show  that  defendant's 
negligence  was  the  proximate  cause  of  plain- 
tiff's death.  It  is  not  contended,  and  the  con- 
tention could  not  be  successfully  maintained 
under  the  evidence,  that  defendant  was  not 
negligent  in  the  maintenance  of  its  railroad 
at  the  place  where  the  injury  occurred.  •  •  • 
So  our  inquiry  is  reduced  to  this:  Is  there 
a  causal  connection  between  defendant's  negli- 
gence and  Darnell's  death?  If  there  is  not, 
the  verdict  is  wrong,  for  it  has  been  often  held 
that,  although  the  defendant  may  be  guilty  of 
negligence,  yet  to  make  it  liable  to  a  person 
for  injuries  received,  it  must  be  further  shown 
'that  the  negligence  had  a  causal  connection 
with  the  injury ;  that  is,  that  it  was  the  prox- 
imate cause  of  the  injury.  •  •  •  With  this 
situation  of  the  facts  and  the  law  in  mind,  we 
have  studied  the  evidence  quite  carefully,  and 
we  are  convinced  that  there  is  evidence  tending 
to  show  that  defendant's  negligence  was  the 
underlying  cause  of  the  injury ;  that  is  to  say, 
that  uiere  is  evidence  which,  taken  with  the 
rational  inferences  to  be  drawn  from  it,  tends 
to  show  that  but  for  the  condition  in  which 
defendant  had  permitted  its  track  to  get  plain- 
tiff would  not  have  fallen  from  the  train  and 
thus  lost  his  life.  If  there  was  such  evidence 
before  the  jury,  then  its  weight  and  effect  was 
to  be  determined  by  them.  The  question  of 
proximate  cause  is  usually  to  be  determined  by 
the  jury.  *  ♦  *  It  is  true  that  in  determin- 
ing the  precise  point  of  'proximate  cause'  we 
must  depend  on  the  circumstances;  but  this 
can  be  shown  by  circumstantial  evidence.  Coal- 
gate  Co.  V.  Hurst,  25  Okl.  507,  107  Pac.  661; 
St.  L.  &  S.  P.  R.  Co.  V.  Rushing,  31  Okl.  231, 
120  Pac.  073;  C,  R.  I.  &  P.  R.  Co.  v.  Ash- 
lock,  36  Okl.  706,  129  Pac.  726;  Petroleum 
Co.  v.  WanUand,  28  Okl.  481,  114  Pac.  717. 
In  the  Rushing  Case,  supra,  this  court  said: 
'A  plaintiff  in  a  civil  case  is  not  required  to 
prove  his  case  beyond  a  doubt.  AH  that  the 
plaintiff  upon  this  branch  of  the  case  was  re- 
quired to  do  is  to  make  it  appear  to  be  more 
probable  that  the  injury  came  in  whole  or  in 
part  from  the  defendant's  negligence  than  from 
any  other  cause.' " 

In  Coalgate  Co.  v.  Hurst,  25  Okl.  697,  107 
Pac.  661,  this  court  said: 

"Was  the  negligence  of  the  master  the  prox- 
imate cause  of  the  intestate's  death?  This  may 
be  established  by  circumstantial  evidence,  and 
is  a  question  of  fact  for  the  jury.  From  all 
the  evidence  in  the  case,  may  it  be  fairly  in- 
ferred that  intestate's  death  was  the  result  of 
the  failure  of  the  defendant  to  take  some  pre- 
caution which  in  the  exercise  of  ordinary  care 
it  should  have  taken?" 

In  C,  R.  I.  ft  P.  R.  Co.  ▼.  Ashlock,  36  OkL 
706, 129  Pac.  726,  It  Is  held: 

"Where  the  negligence  complained  of  in  a 
suit  for  personal  injuries  is  'failure  of  defend- 
ant to  furnish  plaintiff  sufficient  competent  as- 
sistants to  enable  him  to  perform  the  work  with 
safety,'  the  question  presented  is  for  the  de- 
termination of  the  jury,  where  there  is  any 
evidence,  or  inferences  to  be  legitimately  drawn 
from  the  evidence,  viewed  in  the  light  of  the 
situation  and  circumstances  of  the  parties  and 
the  work,  tending  to  show  that  defendant  failed 
to  perform  its  duty  in  this  regard,  and  that 
such  failure  produced  the  injury,  and  that  such 
a  result  might  have  been  reasonably  antici- 
pated." 

In  Petroleum  Co.  v.  Wantland,  28  OkL  481, 
114  Pac.  717,  It  Is  held: 


"In  an  action  by  an  employ*  for  injuries  re- 
sulting from  an  alleged  negligence  of  the  mas- 
ter, the  burden  is  upon  plaintiff  to  establish 
the  causal  connection  between  the  accident  and 
the  alleged  negligence  of  the  master;  but  snch 
fact  may  be  establidied  by  circumstantial  evi- 
dence." 

And  in  the  body  of  the  opinion  It  Is  said: 
"It  is  ordinarily  the  province  of  the  jury  to 
determine  whether  the  negligence  of  the  master 
is  the  natural  and  proximate  cause  of  the  in- 
jury complained  of,  •  •  •  and,  where  there 
is  doubt  as  to  which  of  several  probable  causes 
produced  the  injury,  the  cause  oi  the  injury  is 
properly  a  question  for  the  jury.  ♦  •  •  The 
court  will  not  weigh  conflicting  evidence  or  the 
inferences  that  may  be  reasonably  drawn  there- 
from. The  burden  of  proof  in  an  action  of  this 
character  is  primarily  upon  plaintiffs  to  prove 
the  negligence  charged,  and  also  that  the  acci- 
dent from  which  he  received  the  injury  had  a 
causal  connection  with  such  negligence  charg- 
ed ;  and,  failing  in  either  of  these  essentials, 
the  court  is  authorized  to  take  the  case  from 
the  jury.  But  the  causal  connection  is  not  re- 
quired to  be  established  by  direct  proof.  It 
may  be  inferred  from  circumstantial  evidence. 
Negligence  in  the  method  of  constructing  the 
scaffold  has  been  shown;  and  there  are  cir- 
cumstances surrounding  the  fall  from  which 
reasonable  men  might  infer  that  the  fall  wa* 
brought  about  by  this  defective  construction; 
and  we  do  not  think  the  court  erred  in  refus- 
ing to  take  tlie  case  from  the  jury,  or  in  refus- 
ing to  grant  a  new  trial  upon  tiiis  ground." 

[2]  It  Is  asserted  here  that  the  evidence  is 
Insufficient  to  sustain  the  verdict  In  that 
there  is  no  evidence  of  such  pecuniary  loss 
to  the  plaintiffs.  The  evidence  here  discloses 
that  the  deceased  was  an  adult ;  that  he  was 
unmarried ;  that  he  was  an  affectionate  and 
dutiful  son;  that  he  contributed  in  a  meas- 
ure, to  the  support  of  his  parents;  and  that 
It  was  his  intention  to  aid  them  as  much  as 
he  could.  This  court  In  Shawnee  Gas  t 
Electric  Co.  et  al.  v.  Motesenbocker,  41  Okl. 
462.  138  Pac.  790,  said: 

"In  a  case  where  the  evidence  shows  the 
dependent  condition  of  the  surviving  parent, 
and  the  disposition  of  the  child,  and  its  rela- 
tion to  the  parent  to  be  such  that  there  is  » 
reasonable  expectation  that  the  child  would  con- 
tinue, after  its ,  majority,  to  contribute  to  the 
support  of  the  parent,  these  facts  should  net 
be  excluded  from  the  jury  in  determining  thf 
damages  sustained  by  the  wrongful  death." 

The  evidence  here  establishes  that  the  par- 
ents of  the  deceased  were  poor,  and  that  they 
had  reached  that  age  In  life  when  their  ability 
to  earn  a  livelihood  was  Impaired  by  the 
ravages  of  time,  and  their  physical  and 
financial  condition  was  such  that  they  natu- 
rally expected  some  support  and  assistance 
from  the  deceased,  and  that  they  would  not 
have  hoped  for  this  In  vain.  In  TUTany  on 
Death  by  Wrongful  Act  (2d  Ed.)  i  159,  the 
author  says: 

"The  loss  which  a  man  suffers  by  the  death 
of  a  relative  may  be  the  loss  of  somethint 
which  he  was  legally  entitled  to  receive,  or  mar 
be  the  loss  of  something  which  it  was  morrJv 
reasonably  probable  he  would  receive.  The  first 
description  of  loss  is  principally  confined  to  a 
husband's  loss  of  his  wife's  services,  a  wife'* 
loss  of  her  husband's  support  and  services,  a 
parent's  loss  of  the  services  of  a  minor  child, 
and  a  minor  child's  loss  of  the  support  of  a 
parent.    But  the  statutes  do  not  confine  the  beo- 
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«6t  of  the  action  to  husbands,  wives,  minor 
children  and  parents  of  minor  children ;  and 
hence  a  person  entitled  to  the  benefit  of  the 
action  may  recover  damages  for  the  loss  of 
pecuniary  benefit  to  which  he  wag  not  legally 
entitled,  but  which  it  is  reasonably  probable 
he  would  have  received,  except  for  the  death. 
The  second  description  of  loss  includes  the  loss 
by  the  beneficiary  of  any  pecuniary  benefit 
which  he  might  reasonably  have  expected  to 
have  received  during  the  lifetime  of  the  de- 
ceased by  gift,  and  also  the  loss  of  any  ac- 
cumulations which  it  is  probable  that  the  de- 
ceased would  have  had  aoded  to  his  estate  had 
he  lived  out  his  natural  life,  and  which  the 
beneficiary  would  probably  have  received  by 
inheritance.     •     •     • " 

The  following  cases,  among  others,  support 
the  text:  Greenwood  v.  King,  82  Neb.  22, 
116  N.  W.  1128 ;  ElUebrand  v.  Standard  Bis- 
cuit Co..  139  Cal.  236,  73  Paic.  163 ;  Dukeman 
V.  C,  C,  O.  &  St  L.  R.  Co.,  237  111.  108,  86 
N.  E.  712;  I.  &  G.  N.  R.  Co.  v.  Kindred,  57 
Tex.  491;  Hopper  t.  Denver  R.  R.  Co.,  156 
Fed.  277,  84  O.  a  A.  21.  See,  also,  Dooley 
T.  Seaboard  Air  Line  R.  R.  Co.,  163  N.  C.  454, 
79  S.  E.  970,  L.  R.  A.  1916E,  pp.  185  to  190. 
In  the  note  to  the  last-named  case  there 
are  a  number  at  citations  supporting  the  doc- 
trine announced  above.  Under  these  author- 
ities we  must  hold  that  the  objection  of  the 
plaintiff  in  error  is  not  well  taken.  The 
amount  of  recovery  here  was  a  question  of 
fnct  to  be  left  to  the  jury.  It  Is  not  exces- 
sive; it  la  reasonable.  See  Ft.  S.  &  W.  R. 
R.  Co.  V.  Knott,  159  Pac.  847. 

This  cause  of  action  is  based  upon  a  vio- 
lation of  a  common-law  obligation  as  well 
as  for  the  violation  of  a  statutory  duty.  Sec- 
tion 3746  of  Rev.  Laws  1910,  provides  as 
follows: 

"The  owner  or  person  in  charge  of  a  factory 
or  any  institution  where  machinery  is  used 
shall  provide  belt  shifters  or  other  mechanical 
contrivances  for  the  purpose  of  throwing  belts 
on  or  off  pulleys,  whenever  practicable.  All 
machines  shall  be  provided  with  loose  pulleys 
and  all  vats,  pans,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  screws  and  machinery  of 
every  description  shall  be  properly  guarded. 
No  person  shall  remove  or  make  ineffective  any 
safeguard  around  or  attached  to  any  machinery, 
vats,  or  pans,  while  the  same  are  in  use,  un- 
less for  the  purpose  of  immediately  making 
repairs  thereto,  and  all  such  safeguards  so  re- 
moved shall  be  promptly  replaced.  If  a  ma- 
chine or  any  part  thereof  is  not  properly  guard- 
ed, the  use  toereof  may  be  prohibited  by  the 
factory  inspector  or  deputy  factory  Inspector, 
and  notice  to  that  effect  shall  be  attached  there- 
to; such  notice  shall  not  be  removed  until  the 
machine  is  made  safe  and  the  required  safe- 
guards are  provided;  and  in  the  meantime  snch 
unsafe  or  dangerous  machinery  shall  not  be 
used." 

And  section  3766  thereof  provides  that  any 
one  violating  the  above  requirement  is  guilty 
of  a  misdemeanor.  This  court  in  a  number 
of  cases,  notably,  Jones  v.  Oklahoma  Planing 
Mill,  147  Pac.  999,  has  held  that  the  failure 
to  comply  with  the  above  statute  is  negli- 
gence per  se,  and  that  the  doctrine  of  the 
assnmpUon  of  risk  does  not  apply  in  case  of 
an  injury  to  an  employe  brought  about  by 


reason  of  such  failure,  and  cannot  even  be 
pleaded.  For  a  violation  of  the  common-law 
duty  imposed  upon  the  master  to  exercise 
ordinary  care,  to  furnish  the  employ^  with 
a  reasonably  safe  place  in  which  to  work, 
the  assumption  of  risk  may  be  pleaded  and 
relied  upon  by  the  employer  in  an  action 
brought  to  recover  damages  therefor. 

The  court  in  bis  instructions  here  fairly 
submitted  the  question  of  the  assumption  of 
risk  for  a  violation  of  the  common-law  ob- 
ligation to  the  Jury,  and  properly  refused 
to  present  that  defense  for  a  violation  of  the 
statutory  duty.  The  instructions  complained 
of  are  not  subject  to  the  criticism  offered, 
but,  when  considered  with  the  entire  instruc- 
tions in  the  case,  clearly  present  the  law  to 
the  Jury  that  should  g^ovem  and  control  them 
In  their  deliberation  upon  this  matter. 

The  judgment  below  is  in  all  things  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 


(64  Okl.  71) 

CHICAGO,  R.  I.  A  P.  RT.  CO.  v.  HUGHES. 

(No.  7540.) 

(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(SyUahus  hy  the  Court.) 

1.  WnwESSES   <S=»219(5)— Competency— Pht- 

BICIANS. 

Where  plaintiff,  in  an  action  for  damages 
for  personal  injuries,  testified  as  to  the  acci- 
dent which  caused  the  alleged  injuries  and  the 
nature  and  extent  thereof,  and  that  previous 
thereto  he  was  in  good  health  and  had  never 
suffered  similar  injuries  prior  to  the  accident, 
and  further  that  he  called  certain  physicians 
to  treat  him  and  gave  in  detail  the  examination 
made  and  the  treatment  ^iven  by  them,  and  de- 
nied upon  cross-examination  that  he  had  stated 
to  said  physicians  at  the  time  of  the  examina- 
tion that  he  had  previously  received  a  similar 
injury,  and  thereafter  called  one  of  said  physi- 
cians as  a  witness  in  his  behalf  and  interrogat- 
ed him  as  to  the  examination  and  treatment 
rendered  to  plaintiff,  it  was  prot>er  to  ask  said 
physician  whether  plaintiff  had  stated  to  him 
that  he  (plaintiff)  prior  to  the  time  of  the  al- 
leged accident  had  suffered  an  injury  similar 
to  one  of  those  tor  which  damages  were  claimed. 

rE<d.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  {{  781,  782.] 

2.  Appeal  and  Ebbor  <3=»232(2)— Objections 
—Reception  of  Evidence. 

Where  a  question  asked  a  witness  upon 
cross-examinatioQ  was  objected  to  by  plaintiff 
upon  the  grounds  of  incompetency,  irrelevancy, 
and  immateriality,  and  that  the  information 
sought  to  be  elicited  was  a  jjrivileged  communi- 
cation, and  the  court  sustained  said  objection 
upon  the  ground  that  said  evidence  was  a  priv- 
ileged communication,  the  action  of  the  court 
cannot  be  sustained  upon  the  ground  that  said 
question  constituted  improper  cross-examination, 
where  the  court  End  opposing  counsel  were  not 
apprised  of  such  ground  of  objection. 

[EMI.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig,  {{  1430,  1431;  Trial,  Cent 
Dig.  Si  211,  212.1 
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8.  CoiniEBOE  «=>27(e)— Injusieb  to  Servant 
— AcnoRS— Fedkrai.  Eufi^otebs'  Liabiutt 
Act. 
Where  the  petiti<m  alleged,  and  the  undis- 
puted evidence  showed,  that  at  the  time  ot  the 
alleged   injuries   plaintiff   was  engaged   in   the 
services  of  defendant  as  a  fireman  upon  a  freight 
train  engaged  in  interstate  commerce,  the  action 
was  governed  by  the  provisions  of  the  federal 
Kinployers'  niabilitv  Act  of  April  22,  1908  (35 
Sut  at  I*  65,  c.  1"4»,  U.  S.  Comp.  Stat  1916, 
U  8657-SC601,  although  the  provisions  of  said 
act  may  not  have  been  referred  to  in  express 
terms  in  the  pleadings  or  pressed  at  the  trial. 

4,  Master  aj»d  Servant  <8=»226(2)  —  Injury 
10  Sbbvast— Assumption  of  Risk. 

It  is  error  t«  insthict  a  jury  in  an  action 
for  damages  for  personal  injuries  that  a  serv- 
ant does  not  assume  such  risks  as  are  created 
by  the  master's  negligence.  The  true  rule  in 
this  regard  is  that  the  servant  assumes  all  the 
ordinary  risks  of  his  employment  which  are 
known  to  him,  or  which  could  have  been  known 
with  the  exercise  of  ordinary  care  to  a  person 
of  reasonable  prudence  and  diligence,  under 
Uke  circumstances;  and  with  reference  to  risks 
not  naturally  incident  to  the  occupation,  but 
which  may  arise  out  of  the  failure  of  the  mas- 
ter to  exercise  due  care  in  the  performance  of 
some  duty  owing  by  him  to  the  servant,  the  rule 
is  that  the  servant  does  not  assume  such  risks 
until  he  becomes  aware  of  such  negligence  of 
the  master  and  of  the  risks  arising  therefrom, 
unless  the  defect  and  risk  are  so  apparent  and 
obvious  that  an  ordinarily  careful  person  would 
observe  the  one  and  appreciate  the  other. 

[Rd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  602.] 

5.  JUBT  «=>32(4)-JuRY  TriaI/— Right. to. 

In  an  action  governed  by  the  provisions  of 
the  federal  Employers'  Liability  Act  in  the 
courts  of  this  state,  the  parties  are  not  entitled 
to  a  unanimous  verdict  oy  a  jury  of  12  men ; 
but  section  19,  art.  2,  Const,  (section  27,  Wil- 
liams' Ann.),  authorizing  9  or  more  of  the  jury 
to  return  a  verdict  applies. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  224.1 

Kane,  J.,  dissenting. 

Error  from  Superior  Court,  Pottawatomie 
County;  Leander  G.  Pitman,  Judge. 

Action  by  J.  L.  Hughes  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  remand- 
ed for  new  trial. 

C.  O.  Blake  and  W.  H.  Moore,  both  of  El 
Reno,  and  Edward  Howell,  of  Shawnee,  for 
plaintiff  in  error.  H.  H.  Smith,  of  Shaw- 
nee, for  defendant  In  error. 

HARDT,  J.  3.  L.  Hughes  began  this  ac- 
tion In  the  superior  court  of  Pottawatomie 
county  against  the  Chicago,  Rode  Island  & 
Pacific  Railroad  Company  to  recover  damag- 
es alleged  to  have  been  received  on  or  about 
the  1st  day  of  July,  1909.  The  parties  will 
be  referred  to  In  accordance  with  their  re- 
spective titles  In  the  trial  court  The  peti- 
tion alleged  that  plaintiff  was  engaged  in  the 
services  of  the  defendant  as  a  fireman  upon 
an  engine  engaged  in  interstate  commerce 
between  Haileyville,  Okl.,  and  Booneville, 
Ark.,  and  while  so  engaged,  by  reason  of  the 
defective  condition  of  said  engine,  and  the 


floor  of  the  engine  cab  and  of  the  water  t&nk 
on  said  engine,  he  was,  without  fault  or 
negligence  npon  his  part,  thrown  against 
the  wall  and  side  of  said  engine  and  se- 
verely injured,  maimed,  and  crippled.  Issue 
was  Joined,  and  trial  resulted  In  a  verdict 
for  plaintiff,  and  defendant  prosecutes  error. 

[1]  Plaintiff  testified  as  to  the  accident 
and  the  Injuries  received,  and  specifically  tes- 
tified that  as  a  result  of  such  accident  he  re- 
ceived a  rupture  In  the  right  groin,  "a  very 
bad  rupture,"  for  which  Injuries  be  was  ex- 
amined and  treated  by  Drs.  Hailey  and  Gard- 
ner. Upon  cross-examination  he  further  tt-s- 
tifled  that  prior  to  the  accident  he  had  never 
bad  a  hernia  on  the  right  side,  and  was  ask- 
ed whether  he  made  the  statement,  at  the 
time  of  his  examination  to  said  physicians, 
that  tn  1901  he  had  been  thrown  apon  the 
horn  of  a  saddle  and  received  a  rupture  at 
that  point,  to  which  he  answered  that  be 
did  not  make  such  statement  Objection  was 
made  to  this  question,  upon  the  ground  that 
the  testimony  sought  to  be  elicited  was  in- 
competent, irrelevant,  and  immaterial,  and 
upon  the  further  ground  that  such  statement, 
if  made,  was  a  privileged  communication. 
The  objection  was  sustained;  the  court  ex- 
pressly placing  his  ruling  upon  the  ground 
that,  until  the  plaintifl  himself  voluntarily 
testified  to  such  communication,  the  same 
was  privileged.  The  answer  of  plaintiff, 
however,  was  not  stricken,  j^lalntiff  caUed 
as  a  witness  Dr.  Gardner,  and  questioned 
him  as  to  the  result  of  his  examination,  de- 
veloping the  fact  that  he  had  discovered  a 
right  inguinal  hernia.  Upon  cross-examina- 
tion he  was  asked  whether  plaintiff  at  the 
time  gave  him  any  history  of  a  previous  in- 
jury or  Inguinal  hernia.  Objection  was  made 
to  this  question  upon  the  ground  that  It  was 
incompetent,  irrelevant,  and  immaterial,  and 
a  privileged  communication,  which  objection 
.was  by  the  court  sustained,  lliereuppn 
defendant  dictated  into  the  record  tlie  an- 
swer which  it  expected  witness  would  make, 
from  which  it  appears  that  said  witness,  if 
permitted  to  answer,  would  have  testified 
that  plaintiff  told  him  that  hi  1901  be  had 
been  Injured  by  being  thrown  upon  the  horn 
of  a  saddle,  and  that  a  rupture  or  bemia 
had  resulted  at  that  time  at  the  same  poinL 

Error  is  assigned  upon  the  exclusion  of 
this  evidence,  in  answer  to  which  assignment 
plaintiff  urges  that  'such  questions  constituted 
improper  cross-examination,  and  that  such 
evidence,  if  admissible,  should  have  been  re- 
served and  offered  as  a  part  of  defendant's 
case  in  chief,  and  that  the  evidence  was  prop- 
erly excluded,  although  this  objection  was 
not  urged,  and  although  the  court  based  his 
ruling  upon  the  .wrong  reason.  It'  Is  not 
seriously  contended  that  such  evidence  was 
Inadmissible  by  reason  of  being  privileged. 
If  offered  at  the  proper  time.  The  cross- 
examination  of  a  witness  should  be  confined 
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to  the  snbject-inatter  of  bis  direct  examina- 
tion. Woods  V.  Faurot,  14  Okl.  171,  77  Pac. 
346;  C,  R.  I.  &  P.  7.  Bea'tty,  34  Okl.  321, 
118  Pac.  367, 126  Pac.  736,  42  L.  R.  A.  (N.  8.) 
984.  And  the  limits  to  which  counsel  may  be 
permitted  to  go  In  snch  cross-examination 
rest  largely  In  the  discretion  of  the  trial 
court  Jones  ▼.  Bradford,  79  Minn.  396, 
82  N.  W.  651 ;  Stewart  ▼.  Stewart,  175  Ind. 
412,  94  N.  E.  5^ ;  Davis  v.  Coblens  et  at,  174 
U.  S.  719,  19  Sup.  Ct.  832,  43  L.  Ed.  1147. 
So,  also,  the  order  In  which  evidence  shall  be 
received  at  a  trial  must,  to  a  great  degree, 
be  left  to  the  sound  discretion  of  the  trial 
court,  and  unless  It  Is  made  to  api>ear  that 
such  discretion  has  been  abused,  no  reversal 
will  be  had  because  of  a  ruling  with  reference 
to  the  order  In  which  evidence  must  be  In- 
troduced. Ackerman  v.  Chepell  Hdw.  Co., 
41  Okl.  275.  137  Pac.  349. 

12]  Plaintiff  urges  that,  while  the  objec- 
tions made  to  the  introduction  of  said  evi- 
dence were  the  general  objections  of  incom- 
petency. Irrelevancy,  and  immateriality,  and 
that  It  constituted  a  privileged  communica- 
tion, such  objections  were  sufflciently  broad 
to  cover  the  spedflc  objection  that  such  ques- 
tion was  improper  cross-examination  of  the 
witness,  and  relies  upon  section  5070,  Rev. 
Laws  1010,  which  provides  that  such  general 
objection  shnll  be  deemed  to  cover  all  mat-ters 
ordinarily  embraced  within  such  objections. 
It  has  been  held  that  the  objection  that  cer- 
tain evidence  cannot  be  called  for  apon  cross- 
examination  must  be  taken  on  that  specific 
ground,  and  a  mere  general  objection  that 
the  evidence  is  incompetent.  Irrelevant,  and 
immaterial  is  not  sufficient  to  present  this 
objection  thereto.  Knapp  v.  Schneider,  24 
"Wis.  70;  Schlencker  v.  Stote,  9  Neb.  241,  1 
N.  W.  857. 

The  court  having  exdnded  the  evidence 
offered  upon  the  ground  that  such  etatements 
were  privileged  communications,  within  the 
protection  of  the  statute,  ita  ruling  cannot 
now  be  sustained  on  the  grounds  that  the 
question  asked  was  lmi)roper  cross-examina- 
tion. Phelps  V.  Fuchs  Lang  Mfg.  Go.,  82  N. 
J.  Law,  474,  81  Atl.  728 ;  McGlvern  v.  Steele, 
197  Mass.  164,  83  N.  E.  405;  McCarty  v.  John- 
son. 20  Tex.  dv.  App.  184,  49  S.  W.  1008; 
3  C.  J.  825,  note  50.  Was  the  proffered  evi- 
dence privileged?  Such  privilege  was  not 
recognized  at  common  law,  and  exists  in  this 
state  by  virtue  of  the  statute. 

Section  6050,  Rev.  Laws  1910,  Is  as  fol- 
lows: 

"The  following  persons  shall  be  Incompetent 
to  testify:  •  •  •  Sixth—A  physician  or  sur- 
gcoa,  concerning  any  communication  made  to 
him  by  his  patient  with  reference  to  any  physi- 
cal or  supposed  physical  disease,  or  any  knowl- 
edge obtained  by  a  personal  examination  of  any 
such  patient:  Provided,  that  if  a  person  offer 
himself  as  a  witness,  that  is  to  be  deemed  a 
consent  to  the  examination;  also,  if  an  attor- 
ney, clergyman  or  priest,  physician  or  surgeon 
on  the  same  subject,  within  the  meaning  bf  the 
last  three  mbdivisions  ot  this  section." 


The  language  and  punctuation  of  the  above 
proviso  leaves  the  meaning  obscure  and  un- 
certain ;  but  when  its  history  is  traced,  and 
it  Is  compared  with  the  original,  its  mean- 
ing is  made  clear.  This  section  of  the  Ckide 
was  taken  from  the  Kansas  Code,  which 
was  originally  patterned  after  the  Ohio  Code 
of  1853.  In  1851  Ohio  adopted  a  new  Con- 
stitution, which  required  the  apiMlntment  of 
a  commission  to  revise  the  laws  of  that  state 
as  then  existing  and  to  provide  a  uniform 
mode  of  procedure  The  commission  pre- 
pared a  Code,  which  was  based  upon  and 
very  similar  to  the  Code  contained  in  the 
report  of  the  New  York  commissioners  of  prac- 
tice and  pleading,  published  in  18.%,  and  the 
Code  80  prepared  was  adopted  by  the  Leg- 
islature of  Ohio  In  1853,  being  substantially 
the  same  as  that  now  existing  in  that  state. 
Section  314  thereof  enumerated  the  classes 
of  persons  who  were  incompetent  to  testi- 
fy, and  also  prescribed  certain  privileges  by 
reason  of  confidential  relations  existing  be- 
tween persons  therein  specified,  omitting 
therefrom  the  provision  relating  to  physi- 
cians and  surgeons.  The  proviso  as  now  con- 
tained in  section  5050,  Rev.  Laws  1910,  was 
contained  in  the  Ohio  Code  as  a  separate  seo- 
tion,  ntmibered  315,  and  is  as  follows: 

"If  a  person  offer  himself  as  a  witness,  that 
is  to  be  deemed  a  consent  to  the  examination 
also  ot  an  attorney,  clergyman  or  priest,  on 
the  same  subpect,  within  the  meaning  of  the 
last  two  subdivisions  of  the  preceding  section." 

In  1869,  at  the  fifth  session  of  the  ter- 
ritorial legislature,  Kansas  adopted  a  Code 
almost  identical  with  the  Ohio  Code.  Thomp- 
son V.  Wheeler  &  Wilson  Mfg.  Co.,  29  Kan. 
476;  School  Dlst  No.  39  v.  Fisher,  23  Okl 
9,  99  Pac  646;  Hepburn's  Dev.  Code,  PI.  104. 
Section  324  of  the  Kansas  Code  was  identi- 
cal with  section  314  of  the  Ohio  Code,  and 
section  326  of  the  former  was  identical  with 
section  815  of  the  latter.  In  Compiled  Laws 
of  Kansas  1879,  section  324  of  the  Code  of 
1859  is  contained  as  section  323  of  the  chap- 
ter on  Civil  Procedure,  being  running  sec- 
tion 3851  of  said  compilation,  with  the  ad- 
diUoa  of  the  sixth  subdivision  relating  to 
communications  made  to  and  Information 
obtained  by  physicians  or  surgeons;  and 
section  325  of  the  original  Code  is  carried 
into  section  323  as  a  proviso  thereto,  with 
the  language  and  punctuation  identical  with 
that  now  contained  in  section  5050,  Rev. 
Laws  1910.  By  comparing  the  section  as  now 
contained  with  the  original,  the  meaning  is 
clear  that,  where  a  patient  offers  himself 
as  a  witness,  that  Is  to  be  deemed  a  consent 
to  the  examination  of  a  physician  or  surgeon 
on  the  same  subject  concerning  which  the 
patient  testifies.  When  plaintiff  testified  in 
his  own  behalf  as  to  the  nature  and  extent 
of  bis  Injuries,  and  to  the  fact  that  he  called 
Drs.  Oardner  and  Halley  and  detailed  their 
examination  and  treatment  of  him,  this  was 
a  consent  by  him  to  the  examination  of  said 
physicians  upon  the  same  subject,  and  to 
the  disclosure  by  them  of  lu/vrmatlon  re- 
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celved  by  them  aa  a  result  of  such  examina- 
tion. Having  testified  as  to  tbe  cause  of  Us 
Injuries,  and  stated  that  the  right  Inguinal 
hemla,  of  which  he  complained,  was  the  re- 
sult of  the  accident  alleged,  he  became  snb- 
ject  to  cross-examination  upon  this  part  of 
his  testimony  the  same  as  any  other  wit- 
ness, and  it  was  proper  to  ask  him  any  ques- 
tion that  would  tend  to  disprove  his  testi- 
mony, and  to  show  that  said  Injuries  were 
not  received  at  the  time  and  In  the  manner 
claimed  by  him.  E3ng  v.  Barrett,  11  Ohio 
St.  261;  K.  C,  F.  S.  &  Memphis  R.  Co.  v. 
Murray,  55  Kan.  836,  40  Fac.  646;  Inhabit- 
ants of  Wodbum  V.  Henshaw,  101  Mass.  193, 
3  Am.  Rep.  333. 

In  Roeser.  v.  Pease,  37  Okl.  222,  131  Paa 
S34,  plaintiff  sought  to  recover  damages  al- 
leged to  have  resulted  from  being  thrown  out 
of  a  carriage  when  the  team  took  fright  at 
defendant's  automobile.  She  testified  In  her 
own  behalf  as  to  the  accident  and  the  in- 
juries received,  and  farther  that  for  a  year 
previous  to  the  accident  she,  as  a  rule,  was 
a  healthy  woman ;  that  she  never  had  a 
headache  to  amount  to  anything  at  all.  Dr. 
Grosshart,  who  was  called  by  her  Immediate- 
ly after  the  accident,  testified  to  the  condi- 
tion which  he  discovered  at  the  time  of  his 
examination;  his  testimony  being  confined  to 
this  point.  After  the  trial,  which  resulted  in 
a  verdict  for  plaintitT,  defendant  learned 
that,  some  months  prior  to  the  accident,  Dr. 
Grosshart  had  examined  plalntift  and  found 
an  enlarged  uterus,  with  a  flabby  support, 
and  that  she  complained  of  pains  in  the 
back  and  head,  and  that  the  condition  in 
which  he  found  her  was  one  that  would  nat- 
urally produce  headache  and  pains  In  her 
back.  The  exact  point  at  issue  was  wheth- 
er or  not  these  headaches  and  backaches  were 
permanent  injuries,  caused  by  the  accident 
of  which  she  complained.  Defendant  filed 
a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  setting  up  the  tes- 
timony of  Dr.  Grosshart,  discovered  after  the 
trial.  This  motion  was  resisted  on  the 
ground  that,  if  called  as  a  witness,  the  phy- 
sician would  not  be  permitted  to  testify,  be- 
cause the  information  obtained  from  his 
previous  examination  was  privileged.  The 
lower  court  denied  the  motion,  which  action 
was  reversed,  and  in  the  opinion  it  was  said: 

"The  effect  of  her  testimony  was  to  lead  the 
jury  to  believe  that  she  had  not  suffered  frbni 
these  same  afflictions  prior  to  the  accident.  If 
she  can  go  upon  the  witness  stand  and  testify 
that  she  had  not  suffered  from  these  afllictioDs 
prior  to  the  accident,  and  then  prevent  the  only 
available  impeaching  testimony  from  being  dis- 
closed by  the  claim  of  privilege,  it  would  seem 
that  a  mockery  is  being  made  of  justice,  and 
we  do  not  think  that  our  statute  contemplates 
such  a  condition.     The  theory  upon  which  the 

Srivilege  is  based  is  that  a  person  is  entitled  to 
ave  his  physical  disabilities  protected  from 
public  curiosity.  If,  however,  he  goes  Into  a 
conrt  jot  justice,  and  bases  an  action  upon  the 
existence  of  a  physical  disability,  and  testifies 
nimself  as  to  its  existence  or  nonexistence,  he 
of  course  is  not  entitled  to  longer  claim  a  priv- 


ilege  for  bis  condition,  and  the  statnte  does 
not  contemplate  protectmg  him  in  such  a  case." 

See   Fulsom   Morris   Coal  &   Mln.  Co.  v. 
MlteheU,  37  Okl.  575,  132  Pac.  ilOH. 

An  additional  reason  why  tbe  testimony 
was  not  privileged  is  that  plaintiff  called 
said  physician  In  chief,  and  interrogated  him 
concerning  his  examination  and  treatment  of 
plaintiff,  and  specifically  asked  him  wheth- 
ed  plaintiff  complained  of  any  pain,  and  par- 
ticularly in  the  side,  and  also  whether  plain- 
tiff made  a  statement  to  him  of  what  his 
injuries  were  and  how  he  received  them. 
The  statute  Just  quoted  declares  that  plain- 
tiff has  waived  the  privilege  given  thereby 
when  he  testifies  himself  upon  tbe  subject- 
matter  of  such  privilege;  but  tliis  method 
of  waiving  same  is  not  exclusive.  It  Is 
universally  held,  where  the  patient  himself 
calls  the  physician  as  a  witness,  and  has 
him  testify  with  reference  to  the  subject- 
matter  of  a  privileged  communication,  tliis 
itself  is  a  waiver  of  the  privilege.  4  Wig- 
more  on  Ev.  I  2390;  Morris  v.  N.  X.,  etc, 
R.  Co.,  148  N.  Y.  88,  42  N.  E.  410,  51  Am. 
St  Rep.  675;  Thompson  v.  Ish,  99  Mo.  160, 
12  S.  W.  510,  17  Am.  St  Rep.  552;  Wheelock 
v.  Godfrey,  100  Cal.  578,  35  Pac  317;  Sover- 
eign Camp  V.  Grandon,  64  Neb.  39,.  80  N.  W. 
448;  Epstein  v.  Pa.  R.  Co.,  250  Mo.  1,  130 
S.  W.  099,  48  U  R.  A.  (N.  S.)  395,  note  p.  398, 
Ann.  Cas.  191oA,  423.  So,  when  plaintitr 
called  Dr.  Gardner  and  had  him  testify,  he 
thereby  waived  the  privilege  and  offered  the 
testimony  of  said  witness  In  support  of  his 
allegations,  and,  like  any  other  witness,  the 
physician  then  became  subject  to  cross-ex- 
amination thereon.  The  plaintiff  cannot  call 
said  physician  as  a  witness,  and  waive  the 
privilege  in  part  and  retain  same  in  part, 
for  he  cannot,  as  it  is  frequently  said  by 
the  courts,  use  the  privilege  both  as  a  shield 
and  a  sword.  He  cannot  sever  his  privi- 
lege, and  waive  It  so  far  as  that  waiver  may 
be  to  his  advantage,  and  retain  same  where 
a  disclosure  would  be  prejudicial.  McKlnney 
v.  Grand  St,  etc.,  Ry.  Co.,  104  N.  Y.  352,  10 
N.  E.  544;  Morris  v.  New  York  St  R.  Co.,  148 
N.  Y.  88,  42  N.  E,  410,  61  Am.  St  Rep.  675; 
Epstein  v.  Penn.  R.  Co.,  250  Mo.  1,  156  S. 
W.  699,  48  L.  R.  A.  (N.  S.)  304,  and  note,  Ann. 
Cas.  1915A,  423;  Pittsburg,  C,  C.  &  St  I* 
R.  Co.  V.  O'Connor,  171  Ind.  686,  86  N.  E.  969. 

In  K.  C,  F.  S.  &  M.  Ry.  Co.  v.  Murray,  55 
Kan.  336,  40  Pac.  646,  plaintiff  brought  an 
action  against  the  railroad  company  for  dam- 
ages alleged  to  have  resulted  to  him*  while 
In  the  performance  of  his  duties  as  a  brake- 
man,  by  reason  of  the  fault  and  negUgence  of 
a  coemployS.  One  Dr.  Aikman,  a  physician 
and  surgeon,  was  called  as  a  witness  for  de- 
fendant and,  after  stating  that  he  examined 
the  wound  and  dressed  it,  was  asked  if  he 
had  any  conversation  with  Murray  at  the 
time  about  how  he  received  the  injury,  and 
to  give  any  statement  made  by  Murray  as  to 
the  cause  of  the  accident.  An  objection  was 
made  that  the  question  called  tor  a  privileged 
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conunnnlcatlon,  and  tbe  court  sustained  th« 
objection  and  excluded  the  testimony.  This 
was  held  error.  The  court  stated  that  the 
testimony  was  important  and  material  to  the 
defense  in  support  of  tbe  theory  of  the  rail- 
road company  that  the  Injury  did  not  occur 
In  the  manner  claimed  by  plaintiff,  and  that 
these  declarations,  if  made,  were  in  direct 
conflict  with  tbe  testimony  which  Murray 
had  given  as  to  the  manner  In  which  the 
accident  occurred.  After  quoting  the  stat* 
nte,  the  court  said: 

"£vidence  of' statements  made  by  a  ^rty  oat 
of  court  are  admissible  in  evidence  against  him, 
unless  they  are  clearly  excluded  by  the  terms 
of  the  statute.  As  we  have  seen,  only  two  ex- 
ceptions are  made  by  the  statute — one  of  com- 
munications made  by  a  patient  with  reference 
to  any  physical  or  supposed  physical  disease  or 
ailment,  and  the  other  of  any  knowledge  obtain- 
ed by  a  personal  examination  of  the  patient 
The  statute  does  not  cover  communications  made 
by  the  patient,  other  Uian  those  that  relate  to 
the  disease  or  ailment  for  which  the  physician 
was  called  to  prescribe  or  the  surgeon  to  treat. 
The  declarations  inquired  about  in  this  case  do 
not  relate  to  the  pnysical  ailment  of  Murray, 
but  were  with  reference  to  the  circumstances 
preceding  the  injury.  They  were  not  of  a  con- 
fidential character,  and  were  not  necessary  to 
enable  the  doctor  to  prescribe  or  to  perform  any 
professional  duty  for  him  as  a  surgeon." 

See,  al.so,  40  Cyc.  2385. 

Since  the  above  decision,  section  323,  Com- 
piled Laws  Kan.  1879,  has  been  carried  Into 
the  Kansas  General  Statutes  of  1909  as  sec- 
tion 5915,  and  subdivision  6  was  amended, 
so  as  to  embrace  any  communication  as  to 
the  time,  manner,  or  circumstances  under 
which  tho  ailment  was  incurred.  The  evi- 
dence offered  by  defendant  would  tend  to  im- 
peach plaintiff  In  respect  to  the  cause  of  the 
hernia,  and  if  believed  by  the  Jury  the  trial 
might  have  resulted  In  a  different  verdict, 
and  in  any  event,  had  the  Jury  believed  a 
hernia  on  the  right  side  was  the  result  of 
a  previous  injury  and  was  not  caused  by  the 
accident,  the  amount  of  damages  which  plain- 
tiff was  entitled  to  recover  would  be  ma- 
terially lessened.  The  action  of  the  court  in 
excluding  such  evidence  for  the  reason  giv- 
en was  error. 

[31  The  petition  alleged,  and  tbe  undis- 
puted evidence  shows,  that  at  the  time  of  tbe 
alleged  injuries  plaintiff  was  engaged  in 
the  service  of  defendant  as  a  fireman  upon  a 
freight  train,  engaged  In  Interstate  commerce, 
nnining  between  Haileyvllle,  Okl.,  and  Boone- 
Tllle,  Ark.,  and  this  action  is  controlled  by 
tbe  provisions  of  tbe  federal  Employers'  Lia- 
bility Act  of  April  22,  1908  (35  Stat,  at  L. 
65.  c.  149,  U.  S.  Comp.  Stat.  1916,  {§  8657- 
8665),  although  the  provisions  of  said  act 
may  not  have  been  referred  to  in  express 
terms  in  the  pleadings  or  pressed  at  the  trial. 
St.  Lb  &  S.  F.  R.  Co.  v.  Snowden,  149  Paa 
1083;  Grand  Trunk  W.  R.  Co.  t.  Lindsay, 
233  U.  S.  42,  34  Sup.  Ct  581,  68  Lw  Ed.  838, 
Ann.  Oas.  1914C,  168.  And  the  provision  of 
section  6  art  23  (355,  Williams'  Ann.  Const.), 
making  the  defense  of  assumption  of  risks, 
in  all  cases  whatsoever,  a  question  of  fact 


for  the  jury,  has  no  application  in  this  case, 
and  under  the  operation  of  said  act  the 
law  applicable  to  such  defense  is  that  of  the 
common  law  as  it  ^dsted  prior  to  the  pas- 
sage of  said  act,  except  where  the  carrier 
violates  the  provisions  of  some  statute,  enact- 
ed for  the  safety  of  its  employes.  There  is 
no  contention  made  that  plaintiff's  right  of 
action  grows  out  of,  or  is  based  upon,  the 
violation  of  any  such  statute. 

[4]  There  was  no  error  in  refusing  to  di- 
rect a  verdict  for  defendant  This  was 
plaintiff's  first  trip  upon  the  engine  alleged 
to  be  defective;  the  outward  trip  being 
made  from  Haileyvllle  to  Boonevllle,  Ark., 
uix>n  which  trip  he  discovered  the  defects 
which  are  alleged  to  have  caused  his  in- 
juries and  reported  same  to  the  engineer, 
to  whom  it  was  Ills  duty  under  the  rules  to 
make  such  report  Defendant  bad  a  round- 
house at  BooneviUe  in  which  repairs  could 
have  been  made  after  plaintiff  left  the  engine. 
On  the  return  trip  he  was  '.'called  on  short 
time"  and  had  llttie  or  no  opportunity  to  ex- 
amine the  engine  until  after  the  return  trip 
was  commenced.  He  noticed  that  the  intake 
valve  had  been  wrapped  as  he  had  wrapped 
It  the  day  before,  and  he  raked  in  the  grate 
and  found  that  an  angle  bar  had  been  placed 
over  a  hole  therein.  Whether  the  defect  and 
the  risks  arising  therefrom  were  so  patent 
and  obvious  that  an  ordinarily  careful  per- 
son would  observe  the  one  and  apprednte 
the  other  was,  under  the  facts  of  this  case,  a 
question  properly  submitted  to  the  Jury. 
Chesapeake  &  O.  R.  Co.  v.  De  Atiey,  241  U. 
S.  310,  36  Sup.  Ct.  564,  60  L.  BM.  1016 ;  M., 
O.  &  G.  R.  Co.  V.  Overmyre,  160  Pac.  933. 

In  Instruction  No.  10,  submitting  the  de- 
fense of  assumption  of  risk,  the  court  told 
the  Jury  that  a  servant  did  not  assume  such 
risks  as  were  created  by  the  master's  negli- 
gence. Exception  was  saved  to  this  Instruc- 
tion, and  defendant  requested  tbe  court  to 
charge  the  Jury  that,  in  entering  defendant's 
employment,  plaintiff  assumed  the  hazard 
necessarily  incident  thereto,  and  also  as- 
sumed the  hazard  as  to  all  conditions  which 
were  <qpen,  obvious,  and  patent,  and  which 
were  known  to  him,  or  by  the  exercise  of 
reasonable  care  could  have  been  ascertained 
by  him.  The  rule  that  the  servant  never 
assumes  the  risk  of  the  negligence  of  the 
master  Is  not  recognized  In  the  federal  courts. 
Burke  v.  Union  Goal  &  Coke   Co.,  167  Fed. 

178,  84  o.  c.  A.  eaa;  c,  o.  &  g.  r.  oo.  v. 

McDade,  191  U.  S.  64,  24  Sup.  Ct  24,  48  L. 
Ed.  96.  The  true  rule  in  that  regard  In  the 
courts  of  the  United  States  Is  that  the  serv- 
ant assumes  all  the  ordinary  risks  of  his 
employment  which  are  known  to  him,  or 
which  could  have  been  known  with  the 
exercise  of  ordinary  care  to  a  person  of  rea- 
sonable prudence  and  diligence  under  like 
drcnmstances ;  and  with  reference  to  risks 
not  naturally  incident  to  the  occupation,  but 
which  may  arise  out  of  the  failure  of  the 
master  to  exercise  due  care  in  providing  a 
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reasonably  safe  place  In  which  to  work  and 
reasonably  safe  appliances  with  which  to 
work,  the  rule  Is  that  the  servant  does  not 
assume  such  risks  until  he  becomes  aware 
of  the  defect  or  improper  construction  In 
the  place  or  appliances  furnished  to  him,  and 
of  the  risks  arising  therefrom,  unless  such 
defect  and  risk  are  so  patent  and  obvious 
that  an  ordinarily  careful  person  would  ob- 
serve the  one  and  appreciate  the  other.  Tex- 
aa  &  P,  Ry.  Co.  v.  Harvey.  228  U.  S.  319, 
33  Sup.  Ct  518»  57  U  Ed.  8S2;  Oila  Valley, 
O.  &  N.  Bs  Go.  V.  HaU,  232  U.  8.  94,  34  Sup. 
Ot  229,  58  L.  Ed.  521 ;  Seaboard  Air  Line  R. 
Co.  V.  Horton,  233  U.  S.  492,  34  Sup.  &.  635, 
58  L.  Ed.  1063,  L.  R.  A.  1915G,  1.  Ann.  Cas. 
1915B,  475;  Chesapeake  &  O.  R.  Co.  v.  De 
AOey,  241  U.  S.  310,  38  Sup.  Ct.  664,  60  L. 
Ed.  1016.  And  the  same  rule  has  been  an- 
nounced repeatedly  by  this  court.  Osage 
Coal  &  Mln.  Co.  v.  Sperra,  42  OW.  726,  142 
Pac.  1040;  Dewey  Portland  Cement  Co.  v. 
Blunt,  38  Okl.  182,  132  Pac.  659 ;  M.,  O.  ft  O. 
Ry.  Co.  v.  Overmyre,  160  Pac.  933. 

When  the  court  Instructed  the  Jury  that 
the  servant  did  not  assume  risks  CTeated  by 
the  master's  negligence,  he  withdrew  from 
consideration  by  them  the  defense  as  to  such 
risks.  The  plaintiff's  petition  alleged  that  It 
was  the  duty  of  defendant  to  keep  the  engine 
In  a  proper  and  reasonable  state  of  repair,  so 
that  same  could  be  easily  and  safely  manipu- 
lated by  plaintiff,  and  that  said  defective  con- 
dition had  been  reported  to  defendant,  butthat 
defendant  carelessly  and  negligently  failed 
to  make'  such  repairs.  All  of  the  evidence 
offered  by  plaintiff  as  to  the  cause  of  the  in- 
juries tended  to  sustain  these  allegations  as 
to  negligence  upon  the  part  of  the  defendant, 
and  the  instruction  In  question  practically 
deprived  defendant  of  any  defense  to  said  al- 
leged acts  of  negligence  on  the  theory  that 
plaintiff  had  not  assumed  such  risks. 

[{]  There  was  no  error  in  Instructing  the 
Jury  that  9  or  more  of  their  number  could 
return  a  verdict.  This  Is  expressly  permitted 
by  the  Constitution.  Section  19,  art.  2  (sec- 
tion 27,  Williams'  Ann.  Const).  This  ques- 
tion was  presented  in  the  case  of  St.  L.  & 
a.  P.  R.  Co.  V.  Brown,  45  Okl.  143,  144  Pac. 
1075,  where  thi^  court  held  that,  in  actions 
In  the  courts  of  this  state  which  are  governed 
by  the  provisions  of  the  federal  Employers' 
Liability  Act,  the  parties  are  not  entitled  to 
a  unanimous  verdict.  This  case  was  appealed 
to  the  Supreme  Court  of  the  United  States, 
where  it  was  affirmed.  241  U.  S.  223,  36  Sup. 
Ct  602,  60  L.  Ed.  966.  The  same  question 
had  previously  l)een  determined  adversely 
to  the  claim  of  the  defendant  by  the  Supreme 
Court  In  Minneapolis  &  St  L.  R.  Co.  v.  Bom- 
bolis,  Administrator,  241  U.  S.  211,  36  Sup. 
Ct  595,  60  L.  Ed.  961,  I*  R.  A  1917A,  86, 
Ann.  Cas.  1916E,  505. 

As  the  other  questions  urged  will  probably 


not  ariae  upon  another  trial,  we  refrain  from 
a  discussion  of  them. 

For  the  reasons  stated,  the  catise  Is  re- 
versed, and  remanded  for  a  new  trial.  All 
the  Justicea  concur,  except  KANE.  J.,  vbo 
dissents,  and  MILET,  J.,  not  oartlcipatlng. 

'""^^^  (j4  Okl.  115) 

BRIDGES  V.  REA  et  aL     (No.  6228.) 

(Supreme  Court  of  Oklahoma.     May  16,  1916w 

Separate  Opinion,  July  10.  1917.    Bs- 

hearing  Denied  July  10,  1917.) 

(Bj/Uabits  by  the  Court.) 

1.  IiTDiANs  ®=»2T(fi)  —  Indian  Lands  — Sai* 
OF  ALLOTintNT— Evidence— Fraud. 

In  a  suit  by  a  minor  in  ejectment  and  to 
set  asi'le  for  fraud  in  their  procurement  certain 
proceeding  of  the  probate  court  resulting  in  the 
Bale  of  her  allotment  as  a  citizen  of  the  Choc- 
taw Nation  and  to  clear  her  title  thereto,  evi- 
dence examined,  and  held  sufficient  to  justify 
the  court  in  setting  aside  the  same  for  fraud, 
and  that  said  deed  is  void. 

2.  Indians  «=>27(3,  6)  —  Cancellation  ot 
Sale  Conisaot—Aotiohs— Condition  Pbk- 

CEDENT. 

Assuming  that  plaintiff  had  no  rieht  to  sue 
to  rescind  the  sale  without  reatorinx  the  consid- 
eration, her  offer  so  to  do  in  her  petition,  where- 
in she  "tenders  back  to  the  said  defendant  W. 
O.  Rea  the  drug  stock  taken  in  exchange  by  her 
guardian  for  her  lands,"  wag  all  that  the  law  re- 
quired of  her.  But  the  deed  bein^  void,  she  was 
not  required  to  return  the  consideration  as  a, 
condition  precedent  to  relief  in  equity ;  but  aside 
from  this,  In  the  absence  of  a  soowing  that  at 
the  time  she  brought  the  suit  or  the  case  was 
tried,  she  had  in  her  possession  any  of  the  con- 
sideration received  for  the  land  was  sufficient 
reason  for  not  requiring  her  so  to  do. 

3.  Indians  <S=>27(1)  —  Cloud  on  Trna— Ih- 
VALID  MobtOaob. 

Where  the  proceedings  for  the  sale  of  land, 
together  with  the  deed  issued  pursuant  thereto, 
are  set  aside  for  fraud  in  their  procurement  and, 
pending  the  suit,  the  grantee  in  the  deed  set 
aside  executes  a  mortgage  upon  the  land  de- 
scribed in  the  deed,  and  the  mortgagee  is  made 
a  party  defendant,  held,  that  the  court  erred  in 
refusing  to  set  aside  both  deed  and  mortgage 
and  to  clear  plaintiff's  title  of  them  both. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  i  19.1 


Error  from  District  Court,  Johnston  Coan- 
ty ;    Robert  M.  Ralney,  Judge. 

Action  by  Ida  L.  Bridges,  a  minor,  by  her 
next  friend,  W.  W.  Wells,  against  W.  O.  Rea 
and  another.  There  was  a  judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

C.  F.  Green,  F.  P.  Lleuallen,  and  W.  F. 
Schulte,  all  of  Ada,  and  Newman  &  Law- 
rence, of  Tishomingo,  for  plaintiff  In  error. 
B.  S.  Kerr,  of  Roff,  and  J.  F.  McKeel,  of 
Ada,  for  defendants  In  error. 

TURNER,  J.  On  June  8,  1912,  in  the  dis- 
trict court  of  Johnston  county,  plaintiff  in 
error  Ida  L.  Bridges,  a  minor,  by  her  fa- 
ther, W.  W.  Wells,  as  next  friend,  sued  W.  C. 
Rea  and  the  farmers'  &  Merchants'  National 
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Bank  of  Roff,  defendants  In  error,  in  eject- 
ment and  to  set  aside  for  fraud  in  tbeir 
procurement  certain  proceedings  of  tbe  pro- 
bate court  of  that  county,  resulting  In  tbe 
sale  of  220  acres  of  land,  described  In  tbe 
petition  as  her  allotment 'as  a  dtixen  of  the 
Choctaw  Nation  and  to  clear  her  tltlo  there- 
to. The  bank  was  made  a  party  defenilant 
by  supplemental  petition,  which  alleged,  in 
substance,  that  the  bank,  pendente  lite,  had 
taken  a  mortgage  on  the  lands  from  Rea  for 
$6,297,  which  was  asked  to  be  canceled  and 
also  set  aside.  After  answer  filed,  in  ef- 
fect a  general  denial  and  a  plea  by  the  bank 
that  it  was  an  innocent  incumbrancer  for 
value.  Issues  were  joined  by  reply.  There 
was  trial  to  tbe  court  and  Judgment: 

"That  if  the  plaintiff,  Ida  L.  Bridges,  shall, 
within  six,  months  from  this  date,  pay  to  the 
defendant  Farmers'  &  Merchants'  National 
Bank  of  Roff,  Okl.,  the  sum  of  $5,000,  with  6 
per  cent,  interest  thereon  from  this  date  until 
paid,  then  and  in  that  event,  the  said  deed  of 
the  said  guardian,  J.  E.  Bridges,  and  the  said 
mortgage  of  tlie  said  W.  C  Kea  be,  and  the  same 
shall  thereby  and  by  the  payment  of  said  sum 
of  money,  be  wholly  canceled,  vacated,  dis- 
charged, and  held  for  naught,  and  it  is  ordered 
that  a  certified  copy  of  this  judgment,  showing 
the  satisfaction  hereof  and  the  payment  of  said 
amount,  be  recorded  in  the  office  of  tbe  regis- 
ter of  deeds  of  Johnston  connty,  Okl.,  and  the 
same,  when  recorded,  shall  operate  to  revest  in 
the  plaintiff  absolute,  complete,  and  perfect  title 
in  and  to  the  premises  above  described ;  it 
ia  farther  ordered  that  the  defendants  shall  be 
and  remain  in  possession  of  said  premises  until 
the  farther  order  of  court." 

Both  plaintiff  apd  defendants  bring  the 
case  here. 

[1]  Tbe  court  was  right  when  he  held  tbe 
proceedings  in  question  void  for  fraud  in 
their  procurement.  On  this  point  tbe  evi- 
dence discloses  that  a  short  time  prior  to 
tbe  commencement  of  the  proceedings  assail- 
ed, plaintUC  was  the  owner  of  tbe  land  in 
question,  worth  about  $10,000  and  lived  in 
Roft  with  her  father.  The  defendant  Rea 
also  lived  in  Roff  and  was  the  owner  of  a 
stock  of  drugs  of  doubtful  value  wbicta  he 
was  anxious  to  trade  for  plaintifTs  land. 
While  standing  on  the  street  one  day  in  the 
company  of  a  young  man  named  O.  W.  Bridg- 
es, plaintiff  passed.  Observing  her,  Rea  said 
to  Bridges: 

"Kid,  there  is  a  match  for  you  right  there, 
and  she  has  sure  got  tbe  land  too,  and  I  will 
help  you  all  I  can.  The  next  time  I  see  her  I 
will  talk  to  her  for  you" 

— all  of  which  was  agreeable  to  Bridges  who 
thereafter  met  and  married  her.  After  their 
marriage,  the  young  couple  went  to  live 
with  his  father,  J.  E.  Bridges,  at  whid>  time 
Rea  approached  the  father  and  proposed  a 
trade  of  the  land  for  bis  stock  of  drugs; 
and  to  that  end  it  was  agreed  between  them 
that  tbe  father  would  qualify  as  guardian  of 
plaintiff  and  consummate  the  deal  through 
the  probate  court  Accordingly  Rea  bad  blm 
appointed  as  such,  and  went  on  bis  bond  with 
R.  A.  Rea,  bis  brother,  and  3.  C.  Rea,  his 
father,  as  sureties,  after  which  tlie  guardian 
ie«P.-27 


petitioned  tbe  probate  court  for  a  sale  of 
the  land,  with  the  understanding  with  Rea 
tha,t  he  would  bid  in  the  land  and  give  his 
stock  of  drugs  and  fixtures  in  exduinge 
therefor;  and  tbe  proceedings  were  carried 
to  a  point  where  tbe  sale  of  the  land  wa» 
about  to  be  made  when  It  was  interfered 
with,  to  some  extent,  by  the  appearance  upon 
the  scene  of  an  agent  representing  the  com- 
missioner of  charities  and  corrections,  who 
objected  thereto  and  informed  Bridges,  tbe 
guardian,  after  acquainting  himself  with  all 
the  facts,  that  he  ought  to  be  in  the  peniten- 
tiary. His  objections,  however,  were  short- 
ly thereafter  overcome  when  Rea  and  tbe* 
guardian  consulted  over  the  matter  at  Ada 
and  placed  $50  in  the  bands  of  a  mutual 
friend  named  Richardson  to  give  to  the  agent, 
which  he  did  not  get,  or  so  he  states,  where- 
upon the  agent  disappeared  and  the  sale 
"went  through" ;  the  order  of  court  directing 
the  guardian  to  sell  the  land  at  private  sale 
to  the  highest  bidder  for  cash.  But  before 
it  went  through,  the  guardian  gave  a  sale 
bond,  tbe  sureties  on  which  were  notoriously 
insolvent,  and  Rea,  together  .with  an  oblig- 
ing friend,  in  order,  he  told  tbe  friend,  to 
show  by  inventory  that  bis  stock  was  worth 
enough  to  pay  for  the  land,  "went  through" 
It  and  marked  it  up  and  had  an  inventory 
taken  showing  the  stock  and  fixtures  to  be 
worth  $10,000  or  more.  The  evidence  fur- 
ther discloses  that  prior  to  the  sale  ail  par- 
ties concerned,  except  plaintiff,  went  to  the 
probate  Judge,  and,  they  say,  told  bim  all 
about  the  arrangement  to  trade  tbe  stock  and 
fixtures  for  the  land,  to  all  of  which  he 
seems  to  have  assented,  and  the  order  of 
sale  was  made. 

At  the  sale,  Rea,  pursuant  to  tbe  prior 
understanding  with  the  guardian,  bid  $10,000 
cash  for  tbe  land,  and  the  same  was  sold  to 
bim  for  that  amount  Thereafter  tbe  guardi- 
an reported  the  sale  to  the  court  as  a  cash 
sale,  and  the  same,  as  such,  was  approved, 
the  order  of  sale  reciting  that  the  land  was 
"sold  to  W.  O.  Rea  upon  tbe  following  terms, 
to  wit:  For  tbe  sum  of  $10,000,  payable  as 
follows:  Cash  on  delivery  of  deed  and  ab- 
stract allowing  title."  Shortly  thereafter,  al- 
though the  purchase  money  was  never  paid, 
the  guardian  represented  to  the  court  by  peti- 
tion that  it  liad  been,  and  that  he  had  the 
fund  on  band  to  Invest  for  tbe  minor,  where- 
upon the  court  entered  an  order,  pursuant  to 
the  prior  understanding  between  the  guardi- 
an, Rea,  and  the  Judge,  authorizing  him  so 
to  do,  In  Rea's  stock  and  fixtures,  which  he 
afterwards  did  by  delivering  to  Rea  a  deed 
to  the  land  and  taking  over  his  stock,  allow- 
ing him  therefor  a  credit  on  the  purchase 
price  of  the  land  of  $6,403.40,  shown  by  the 
evidence  to  have  been  worth  about  $5,000, 
and  a  further  credit  of  $4,546.60  for  the 
fixtures,  shown  by  the  evidence  to  have  been 
worth  less  than  half  tiiat  amount  at  the 
time  of  tbe  sale;  Rea  tallying  back  from  him 
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a  mortgage  on  the  stock  and  fixtures  to  se- 
cure the  payment  of  $1,686.80.  After  that, 
Bridges  took  possession  of  the  store  contajii- 
Ing  the  stock  and  fixtures,  and  conducted  the 
business  as  guardian  of  plaintiff,  and  con- 
tinued so  to  do  for  a  short  time,  after  .which 
he  made  his  final  report  to  the  court,  in 
which  he .  charged  himself,  among  other 
tilings,  with  the  stock  of  drugs  and  fixtures, 
and  was  discharged  as  guardian  and  the 
property  turned  over  to  plaintiff  in  settle- 
ment with  the  guardian.  It  Is  perhaps  un- 
necessary to  cite  authorities  in  support  of 
the  assertion  that  the  entire  proceedings, 
including  the  guardian's  deed  issued  pursu- 
ant thereto,  were  rold  as  a  fraud,  not  only 
upon  the  minor,  but  upon  the  court  How- 
ever, we  cite  a  few. 

Tong  T.  Marvin,  26  Mich.  35,  was  a  suit  to 
set  aside  for  fraud  certain  proceedings  in 
the  probate. court,  by  means  of  which  the 
complainant,  who  was  an  infant,  had  been  di- 
vested of  her  title  to  certain  of  her  lands. 
She  complained  that  one  Daniel  Marvin, 
the  ancestor  of  defendants,  had  procured 
his  son,  Lucius,  to  be  appointed  as  her  guar- 
dian, with  the  fraudulent  intent  to  obtain  for 
himself  the  title  to  her  lands,  and  which  he 
accomplished  by  means  of  a  sale  thereof,  by 
order  of  the  court  Tlie  facts  were  that  the 
minor  owed  no  debts  In  the  state,  but  the 
land  in  controversy  was  Incumbered  by  a 
mortgage  which  was  in  process  of  foredo- 
Bure.  Whereupon  Daniel  Marvin  advanced 
the  money  to  his  son  to  enable  him  as  guardi- 
an to  redeem  therefrom  and  thereby  furnish 
the  excuse  for  an  application  to  the  probate 
court  for  a  license  to  sell  the  lands.  At  the 
sale  said  Marvin  became  the  purchaser ;  the 
sale  realizing  .nothing  for .  complainant  over 
and  above  the  redemption  money  and  costs. 
£he  complained  that  the  land  was  sold  for 
considerable  less  than  its  market  value,  and 
that  all  the  proceedings  were  taken,  not  in 
Iter  interest  but  to  divest  her  of  her  rights, 
and  were  a  fraud  upon  herself  and  upon  the 
law.  After  defendants  had  taken  issue  upon 
the  averment  that  Daniel  Marvin  had  procur- 
ed the  appointment  of  his  son  as  guardian, 
and  upon  the  regularity  of  the  probate  sale 
and  the  price  of  the  land,  which  defendants 
Insisted  was  fair,  complainant  was  granted 
relief,  and  upon  appeal  the  decree  was  af- 
firmed in  an  opinion  by  Cooley,  J.,  who  said : 

"We  are  satisfied  from  the  evidence  that  the 
allegations  in  the  bill  that  Daniel  Marvin  pro- 
•sured  the  appointment  of  a  guardian  for  com- 
«>lainant  in  the  probate  court,  without  the  con- 
«ent  or  knowledge  of  complainant's  father  or 
her  other  friends,  and  with  a  view  secretly  to  ob- 
tain the  title  to  her  lands  for  bis  own  benefit,  are 
well  founded.  The  probate  proceedings,  conse- 
quently, were  not  on  behalf  of  complainant  at 
all,  or  m  her  interest ;  but  were  a  fraud  upon 
her  rights:  and  as  such  it  would  seem  that  she 
should  be  entitled  to  have  them  annulled  and  va- 
cated." 

In  Clark  et  al.  v.  Underwood  et  al.,  17 
Barb.  (N.  Y.)  202,  the  facts  were:  M.  was 
tbe  general  guardian  of  certain  Infanta  who 


were  tbe  owners  of  an  estate  In  fee  in  certain 
lands  in  remainder,  subject  to  the  life  estate 
of  their  mother;  that  he,  acting  in  omcert 
with  and  by  the  aid  and  procurement  of  G., 
who  had  purchased  the  mother's  life  estate, 
and  U.,  applied  to  the  court  and  obtained  an 
order  authorizing  the  sale  of  the  infants' 
Interest  in  the  land  and  anointing  M.  special 
guardian  for  them  for  tbe  purpose  of  mak- 
ing the  sale.  At  that  time  the  mother  was 
very  sick  and  not  expected  to  live,  whicb 
fact  was  well  known  to  M.,  6.,  and  U.,  but 
was  designedly  concealed  from  tbe  court. 
After  the  order  of  sale  was  made,  M.,  as 
guardian,  sold  the  property  to  U.  for  $8,675.- 
82,  including  the  life  estate  of  the  mother, 
which  was  estimated  at  $6,601.44,  leaving 
only  $2,028.38  to  be  paid  to  the  infants  as 
their  share  of  the  purchase  money.  The 
next  day  the  mother  died.  On  this  state  of 
facts  it  was  held  that  the  order  appointing 
M.  as  guardian  was  fraudulently  obtained, 
and  the  same  and  all  subsequent  orders  and 
proceedings  founded  there<m  for  the  purpose 
of  obtaining  the  title  of  tbe  infants  to  such 
real  estate  were  set  aside  as  fraudulent  and 
void.  In  tbe  headnotes  to  that  case  it  Is 
said: 

"Fraad  not  only  vitiates  all  sales  and  convey- 
ances into  which  it  enters,  bat  the  power  and 
authority  to  sell  and  convey  also,  from  what- 
ever source  derived. 

"An  order  giving  a  party  authority  to  sell 
and  convey,  fraudmently  obtained  from  a  court 
is  no  better  than  a  power  fraudulently  derived 
from  the  party  whose  rights  are  injuriously  af- 
fected by  It.  It  may  always  be  annulled  at  his 
instance,  upon  establishing  the  fraud,  at  least  as 
to  all  persons  who  were  parties  or  jprivles  to 
such  fraud." 

Bergin  V.  Height  99  CaL  52,  33  Pat  760, 
was  a  suit  to  quiet  title  In  plaintiff  to  an  un- 
divided five-twelfths  interest  in  a  certain  lot 
in  San  Francisco  of  which  he  was  conceded 
to  be  the  owner,  unless  divested  of  his  title 
thereto  by  an  alleged  sale  of  the  lot  by  order 
of  the  probate  court  to  one  Gordon,  under 
whom  defendant  Halght  (dalmed  title  to  tbe 
entire  lot  The  facts,  as  alleged  and  found 
by  the  court,  were  that  the  order  of  sale  and 
confirmation  thereof  to  Gordon  waa  obtained 
by  collusion  of  tbe  administrator,  with  Gor- 
don and  Halght;  that  the  administrator  was 
merely  the  passive  and  willing  instrument 
of  the  defendant  Halght,  by  which  the  latter 
in  fact  administered  upon  the  estate,  and, 
through  Gordon,  became  tbe  purchaser  of 
tbe  property  at  the  sale.  In  affirming  the 
Judgment  of  the  trial  court  clearing  plain- 
tiff's tlUe,  the  court  said: 

"The  principal  point  made  by  appellant  to 
that  the  evidence  does  not  justly  the  finding  of 
the  fraud  charged,  but,  after  a  careful  consid- 
eration of  the  facts  and  circumstances  of  tbe 
case,  we  cannot  say  that  they  would  not  justi^ 
a  finding  that  the  defendant  Height  procured  the 
appointment  of  Sander,  and  employed  the  pro- 
ceedings in  probate  for  the  purpose  of  securing 
the  tiUe  in  himself ;  that  he,  in  fact  adminis- 
tered upon  the  estate  and  through  (jordon  be- 
came a  purchaser  at  his  own  sale," 
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Saving  been  procured  by  fraud  on  the 
ctnirt,  this  deed  was  void.  In  Tlrey  et  ai  ▼. 
Dameal,  37  OU.  eOS,  133  Pac.  614,  in  the  syl- 
labns  we  said: 

"Section  6  of  the  act  of  Oongreas  of  May  27, 
1908  (35  St.  at  L.  312,  c.  199),  providing  that 
the  persons  and  property  of  minor  allottees  of 
the  Five  Civilized  Tribes  shall,  except  as  other- 
wise spedficaliy  provided  by  law,  be  subject  to 
the  control  and  jurisdiction  of  the  probate 
(county)  courta  of  the  state  of  Oklahoma,  i«  in 
the  nature  of  a  restriction  by  Congress  on  the 
alienation  of  land  belonging  to  minor  allottees, 
and  as  such  can  only  be  removed  by  a  regular 
proceeding  as  provided  by  statute,  through  the 
instrumentality  of  the  county  court,  and  a  deed 
executed  by  a  minor,  even  though  married,  with- 
out any  attempt  to  comply  with  such  law,  is 
void." 

To  be  sure,  in  that  case  the  deed  was  made 
by  a  minor  direct  to  bia  grantee  without  the 
intervention  of  the  comity  court.  Here  it  is 
also  made  without  the  intervention  of  the 
county  court,  for  the  reason  that  the  whole 
proceedings,  including  the  order  of  sale  and 
deed  complained  of,  were  procured  by  fraud, 
and  for  that  reason  had'no  existence  in  legal 
contemplation.  For  In  Brown  et  al.  v.  Trent 
et  al.,  36  Okl.  239,  128  Pac.  805,  we  said: 

"Fraud  vitiates  everything  founded  upon  it, 
and  when  the  fraud  is  estabUsbed  no  court  will 
give  effect  to  a  judgment  so  procured.  In  one 
sense  it  is  not  a  judgment  at  all.  Grantham  v. 
Kennedy,  91  N.  C.  148.  The  presumption  is 
that  the  judgment  would  not  have  been  rendered 
if  the  court  rendering  it  had  not  been  imposed 
upon,  and  the  presumption  applies  with  equal 
weight  to  the  judgment  of  the  highest  and  low- 
est court." 

The  whole  proceedings,  including  the  or- 
der of  sale,  the  deed  Issued  pursuant  thereto, 
and  the  order  confirming  the  sale,  being  void. 
It  Is  unnecessary  to  determine  whether  the 
sale  was  void  because  not  made  for  cash  as 
required  by  Rev.  Laws  1910,  {  6567,  or  wheth- 
er the  agreement  between  the  guardian  and 
Rea  to  exchange  this  land,  made  in  advance 
of  any  legal  authority  so  to  do,  was  void  as 
against  public  policy,  as  contended.     . 

[2]  Assuming  that  plaintiff  had  no  right 
to  rescind  the  sale  without  restoring  the  con- 
sideration, we  think  her  offer  to  restore, 
made  in  her  petition,  wherein  she  "tenders 
back  to  the  said  defendant  W.  O.  Rea  the 
drug  stock  taken  in  exchange  by  her  guard- 
ian for  her  lands,"  was  all  that  was  required 
of  her.  Clark  v.  O'Toole  et  aL,  20  Okl.  319, 
94  Pac.  &47:  SteveoB  r.  BlUott  et  al.,  30 
Okl.  41,  118  Pac.  407. 

There  is  no  merit  In  the  contention  that, 
because  of  the  fact  that  she  appropriated  to 
her  own  use  and  squandered,  during  her  mi- 
nority and  before  suit,  a  small  portl<m  of  the 
jewelry  taken  from  the  stock,  and  is  hence 
unable  to  restore  it,  she  thereby  ratified  the 
sale,  and  is  "e8t<H>ped"  to  set  the  same  aside. 
This  for  the  reason  that  the  deed  was  void. 
Where  such  is  the  case,  as  held  In  the  Dar- 
neal  Case,  supra,  the  grantee  is  not  required 
to  refund  the  consideration  therefor  before 
asking  relief  in  equity. 

For  the  same  reason,  there  is  no  merit  in 


the  contoitlon  that  she  Is  "estopped"  to  set 
the  sale  aside  because  of  the  fact  that,  after 
she  made  the  offer  to  return  the  property, 
or  so  much  thereof  as  she  had  not  squander 
ed  during  minority,  she,  by  deed,  assigned  the 
same,  subject  to  this  "suit  and  tender  as 
aforesaid,"  to  a  trustee  for  the  benefit  of  hee 
creditors  (with  claims  aggregating  $4,102.98), 
and  who  became  such  while  the  guardian 
managed  the  same  for  her,  as  stated.  The 
Darneal  Case  was  a  suit  to  set  aside  a  deed 
as  a  doud  upon  title,  executed  by  the  minor 
without  the  intervention  of  the  probate  court. 
The  minor  had  received  some  $1,600  as  tbo 
purchase  price  for  the  land.  The  deed  was 
void.  To  the  contention  that  plaintiff  should 
have  been  required  by  the  court  to  restore 
the  purchase  money,  the  court  said: 

"Neither  is  it  shown,  at  the  time  the  answer* 
were  filed,  or  the  case  was  tried,  that  Damea) 
had  in  his  possession  any  of  the  consideration 
paid  him  for  the  land.  This  in  itself  would  have 
been  su£Scient  reason  for  not  requiring  him,  in 
this  action,  to  refund  the  purchase  price  oi 
property  received  by  him  from  Tirey." 

We  are  therefore  of  opinion  that  the  court 
did  right  In  refusing  to  require  plaintiff  to 
restore  any  part  of  the  property  taken  by 
her  guardian  in  exchange  for  her  land,  and 
that  she  is  not  "estopped"  to  set  aside  the 
deed  complained  of  by  reason  of  her  inability 
so  to  do.  But  in  this  connection  it  would 
seem  that,  as  the  deed  to  the  land  was  void 
and  passed  no  title  from  the  plaintiff  to  Rea, 
so  likewise  no  title  to  the  goods  passed  from 
Rea  to  hpr,  nor  from  her  to  her  trustee  un- 
der her  deed  of  assignment;  and,  as  said 
deed  of  assignment  was  void  and  in  no  way 
affected  defendant's  rights  in  the  property 
thereby  sought  to  be  assigned,  the  same 
might  be  recovered.  But,  aa  the  trustee  in 
the  deed  Is  not  before  the  court,  and,  as  said 
in  GUbert  v.  Hoffman,  2  Watts  (Pa.)  66,  26 
Am.  Dec.  103,  it  Is  certainly  not  the  duty  of 
a  court  of  equity  to  protect  the  Interest  of 
one  who  has  been  detected  In  an  attempt  at 
fraud,  the  trial  court  should  have  set  the 
sale  aside  and  restored  the  land  to  plaintiff 
and  left  Rea  where  it  found  him,  and  not 
only  him,  but  the  Farmers'  &  Merchants'  Na- 
tional Bank,  his  mortgagee  pendente  lite. 

[3]  It  will  not  do  to  say  that  this  Is  a  col- 
lateral attack,  and  that  the  proceedings  of  the 
county  court,  which  show  a  sale  for  cash, 
cannot  be  Impeached  by  evidence  aliunde,  as 
we  held  in  Hathaway  ▼.  Hoffman,  153  Pac. 
184,  not  yet  officially  reported.  This  for  the 
reason  that  this  Is  not  a  collateral  attack, 
but  a  direct  attack  alleging  fraud  in  the  pro- 
cnronent  of  the  proceedings.  As  to  whether 
this  Is  a  direct  or  collateral  attack  was 
correctly  decided  and  put  at  rest  In  Brown 
et  aL  V.  Trent  et  al.,  36  Okl.  239,  128  Pac. 
895,  which  was  a  suit  In  the  district  court 
to  quiet  title  to  certain  lands,  and  there,  as 
here,  the  charge  was  that  the  order  of  court 
directing  the  guardian  to  sell  the  land  was 
procured  by  fraud.    It  was  there  held  that 
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the  attack  was  a  direct  and  not  a  collateral 
attack.    The  conrt  said: 

"This  proceeding  is  a  direct  attack  upon  that 
judgment.  It  is  a  suit,  one  of  the  ultimate  pur- 
poBea  of  which  is  to  set  aside  the  order  of  sale 
and  the  order  confirming  the  gale.  Bergia  t. 
Haight,  99  Cal.  52,  33  Pac.  780;  Campbell- 
Kawannanakoa  ▼.  Campbell,  152  CaL  201,  02 
Pac.  184.  It  la  alleged  that  the  orders  were 
procured  by  fraud,  and  a  portion  of  the  prayer 
IS  that  they  be  canceled  and  set  aside." 

And  further  on  in  the  opinion: 

"But  an  attack  upon  a  judgment  for  fraud 
in  its  procurement  is  a.  direct  attack  over  which 
courts  of  equity  take  jurisdiction,  and  no  well- 
considered  case  can  be  found  in  which  such  ju- 
risdiction is  denied.  See  Sharp  v.  Danville, 
etc.,  R.  Co.,  10<5  N.  C.  308,  11  S.  E.  530,  10 
Am.  St  Rep.  533;  Uzzle  v.  Vinson,  111  N.  C. 
138,  16  S.  E.  6.  The  case  of  Bergin  v.  HaiRht, 
99  Cal.  52,  33  Pac.  700,  was  a  suit  brought 
to  quiet  title,  in  which  it  was  attempted  to 
cancel  a  probote  sale  upon  the  ground  of  fraud. 
The  court  took  jurisdiction  and  canceled  the 
salo  upon  that  ground.  See,  also,  Coffey  v. 
Greenfield.  62  Cal.  602;  Reed  v.  Bank  of  Ukiah, 
148  Cal.  96,  82  Pac.  845;  LotaiUade  v.  Orena, 
91  Cal.  565,  27  Pac.  924,  25  Am.  St  Rep.  219; 
Flncke  v.  Bundrick,  72  Kan.  192,  83  Pac.  403, 
4  L.  R.  A.  (N.  S.)  820.  The  cases  are  very  rare, 
and  the  circumstances  very  unusual,  when  the 
jurisdiction  of  a  court  of  equity  to  cancel  any 
sort  of  contract  or  judgment  procured  by  fraud 
cannot  be  invoked.  1  Story,  Eq.  (15th  Ed.) 
194." 

Being  a  direct  attack  for  fraud,  the  truth 
of  the  sale  cannot  be  covered  up  by  the  re- 
citals In  the  record  that  It  was  made  for 
cash,  when  the  truth  is  that  the  proceedings 
were  procured  by  fraud  and  the  sale  was 
otherwise  than  for  cash.  In  Ferguson,  Gdn., 
T.  Shepherd,  Adm'r,  68  Miss.  804,  .under  the 
decree  of  the  probate  court  directing  the 
guardian  to  sell  his  ward's  land  for  cash,  he 
sold  It  half  for  cash  and  for  the  other  half 
took  the  purchaser's  promissory  note.  He 
reported  It  as  a  cash  sale,  and  the  same  was 
confirmed  as  sudi,  and  a  deed,  so  reciting, 
was  executed  to  the  purchaser.  He  having 
failed  to  pay  his  promissory  note,  the  guard- 
Ian  filed  his  bill  to  subject  the  land  to  a  lien 
which  the  statute  gare  upon  lands  sold  by 
guardians  under  Judicial  decrees  for  the  pur- 
chase money  thereof.  A  demurrer  was  sus- 
tained to  the  bill,  on  the  ground  that  the 
sole  was  for  cash  and  the  statutory  lien  at- 
tached only  where  the  sale  was  on  a  credit ; 
but  on  appeal  the  case  was  reversed,  and  it 
was  held  that  the  sale  was  part  for  cash, 
and  part  for  credit,  and  that,  as  between  the 
parties  thereto,  their  heirs  or  grantees  with 
notice,  the  truth  of  the  sale  could  not  be 
covered  up  by  the  recitals  of  the  record,  nor 
the  statutory  lien  arising  thereupon  defeat- 
ed.   In  reversing  the  case  the  court  said: 

"The  land  was  not  sold  for  cash,  though  it 
was  so  directed  by  the  decree  and  so  reported 
to  the  court  Property  is  really  sold  for  cash 
only  where  the  cash  is  paid.  Here,  a  part  only 
of  the  bid  was  paid,  and  the  note  of  the  pur- 
chaser taken  for  the  remainder,  so  that  between 
the  parties,  no  matter  what  the  recitals  of  the 
record  were,  it  was  actually  sold  and  bought 
partly  for  cash  and  partly  on  credit  If  the 
rights  of  third  persons  had  intervened,  such 
rights  would  be  protected  by  the  recitals  of  the 


record;  but  .between  the  parties  tbe  tnith  can- 
not be  cloaked  and  defeated  by  false  recitals." 

We  are  therefore  of  opinion  that  the  court 
did  right  in  setting  aside  the  deed  complained 
of,  but  erred  in  requiring  plaintiff,  as  a  con- 
dition precedent  to  the  relief  prayed,  to  pay 
$5,000  in  liquidation  of  the  mortgage  held  by 
Farmera'  &  Merchants'  National  Bank  of 
Roff.  This  for  the  reason  that  it  is  Conceded 
the  bank  was  a  mortgagee  pendente  lite, 
and  hence  Is  not  entitled  to  receive  the  pro- 
tection of  an  innocent  incumbrancer  for  val- 
ue and  without  notice. 

The  cause  is  therefore  reversed  and  re- 
manded, with  direction  to  the  trial  court  to 
enter  judgment  for  plaintiff  and  put  her  in 
possession  and  clear  her  title,  not  only  of  the 
deed  In  question  to  Rea,  but  of  the  mortgage 
held  by  the  bank,  and  to  tax  Rea  and  the 
bank  with  the  costs.  All  the  Justices  concur, 
except  SHARP,  C.  J.,  whose  views  are  ex- 
pressed in  separate  opinion.' 

SHARP,  G.  J.  I. think  the  sale  made  by 
the  guardian  void,  because  In  contravention 
of  section  6S67,  Rev.  Laws  1910,  requiring 
that: 

"All  sales  of  real  estate  of  wards  must  be 
for  cash,  or  for  part  cash  and  part  deferred 
payments,  not  to  exceed  three  years,  bearing 
date  from  date  of  sale,  as,  in  the  discretion  of 
the  county  judge  is  most  beneficial  to  the 
ward." 

That  the  lands  were  In  fact  exchanged  and 
not  sold  is  not  seriously  questioned.  Counsel 
for  defendants  in  error  in  their  original  brief 
concede  as  much  when  they  say: 

"We  deny  that  technically  the  drug  store  was 
exchanged  for  the  lands,  but  contend  that  the 
record  shows  that  the  lands  were  sold  for  $10,- 

000  and  the  proceeds  were  invested  in  the  drug 
store  and  fixtures,  and  that  the  record  cannot 
be  collaterally  attacked,  and  that  theso  mat- 
ters are  not  open  to  proof." 

Tbe  defendant  in  error  Rea,  while  <m  the 
witness  stand  as  a  witness  for  the  plaintiff 
In  error,  concerning  the  transaction  involv- 
ing his  disposition  of  the  drug  store,  testified: 

"Q.  Now,  at  the  time  yon  sold  this  stock  of 
drugs  who  invoiced  it — what  was  the  trade  be- 
tween you  and  Bridges  on  that  piece  of  land? 
A  Well,  I  bought  it  with  this  understandinsr: 
that  If  it  went  through  the  court  properly  I 
was  to  give  him  $10,000.  Q.  In  what?  A 
Virtually  it  was  a  trade.  Q.  What  were  yon 
to  pay  the  $10,000?  A.  In  the  cash  value  of 
the  drug  store.  Q.  That  was  the  trade?  A 
Tes,  sir.  Q.  Did  you  ever  give  him  a  check  at 
any  time?  A.  No,  sir.  Q.  Did  you  have  him 
indorse  a  check?  A.  No,  sir.  Q.  Did  you  give 
him  any  money?  A.  No,  sir.  Q,  Now,  this 
stock  invoiced  a  little  better  than  $11,000?    A 

1  think  so.  Q.  And  you  allowed  him  $10,000  for 
the  farm  and  what  went  with  the  other  $1,000? 
A.  I  retained  a  lien  on  the  fixtures." 

J.  E.  Bridges  testified  In  respect  to  the 
trade  as  follows: 

"Q.  I  will  ask  yon  to  state  if  before  tho  ap- 
pointment as  guardian  of  Ida  L.  Bridges  if  you 
had  a  conversation  with  the  defendant  W.  C. 
Rea.  A.  Yes,  sir.  Q.  Tell  to  the  court  that 
conversation.  A.  Well,  I  had  several  conver- 
sations with  him,  but  the  first  one  I  had  was 
in  the  drug  store.  Q.  At  what  place?  A  At 
Roff,  in  Rea's  drug  store,  and  he  asked  me  U 
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I  wouM  like  to  tnde  the  land  for  the  drug 
store.  Q.  What  land?  A.  Her  land.  •  •  • 
Q.  What  was  stated  in  the  second  conversation, 
If  you  remember?  A.  In  the  second  conversa- 
tion he  asked  me  if  T  had  made  up  my  mind  to 
make  this  deal,  and  I  told  him  that  I  could  not 
make  this  deal;  that  I  had  no  authority,  and 
he  said,  vrell,  I  could  be  appointed  guardian 
and  get  the  deal  through  that  way.  Q.  Do 
vou  remember  anything  else  in  the  conversation  ? 
A.  I  told  him  that  I  was  a  stranger  there,  and 
did  not  know  many  people  and  there  would 
have  to  be  a  bond  made,  and  I  did  not  know 
whether  I  could  make  one,  and  he  said  he  would 
make  one.  Q.  He  did— who  did  make  the  bond? 
A.  He  did;  W.  C.  Ria.  Q.  Who  is  on  it?  A. 
His  father  and  brother.  Q.  When  you  agreed 
with  Will  Rea  to  take  the  farm  for  the  drug 
store  do  you  remember  when  that  was?  A.  No, 
sir;  I  don't  remember  exactly  when  it  was — 
it  was  about  the  1st  of  October,  maybe  before 
that.  Q.  What  was  he  to  give  you  for  the 
farm?  A.  Well,  he  was  to  trade  me  the  drug 
store  for  the  farm.  Q.  What  did  you  and  he 
agree  that  you  would  show  in  the  court  papers 
that  he  paid  you?  A.  Ten  thousand  dollars. 
Q.  After  the  sale  was  complete  did  he  pay  j'ou 
any  money?  A.  No,  sir.  Q.  Explain  to  the 
court  what  action,  if  any,  he  went  through  with. 
A.  As  well  as  I  remember  he  had  a  check  run 
out  for  $10,000.  Q.  Did  you  see  it?  A.  I  saw 
it  with  the  other  sido  up — if  it  was  a  check  at 
the  time  the  deed  was  signed  that  was  the 
time — ^when  they  signed  the  deed  he  said,  'Sign 
that  too.'  Q.  The  check  was  blank  side  up?  A 
Tes,  sir.  Q.  What  did  Rea  say  it  was?  A.  He 
never  said  what  it  was.  Q.  What  did  you  un- 
derstand it  was?  A.  He  said,  'Indorse  this.' 
Q.  AVliat  did  you  understand  it  was?  A.  I 
understood  it  was  a  check.  Q.  From  whom? 
A.  It  was  from  him.  Q.  For  what?  A.  For 
$10,000.  Q.  And  to  pay  for  what?  A.  Well,  it 
wasn't  to  pay  for  anything,  it—  Q.  What  was 
it  supposed  to  pay  for?  A  Why,  we  were  play- 
ing like  it  paid  for— Mr.  Rea  said  the  law  was 
that  the  deal  was  to  be  a  cash  consideration,  but 
as  this  was  a  trade,  we  would  have  to  use  this 
check  to  make  the  trade  stand  up.  Q.  What 
went  with  that  check?  A.  I  don't  know;  I 
never  saw  it  any  more.  Q.  Do  you  know  who 
got  it?  A.  No,  sir.  Q.  What,  if  anything,  in 
the  way  of  money  did  you  receive?  A.  Nothing 
at  all.  Q.  Was  an  invoice  taken  of  this  drug 
store  when  you  took  possession?  A.  I  taken 
possession  on  the  1st  of  January,  and  we  com- 
menced taking  inventory  on  the  1st  of  January." 

In  view  of  this  and  other  testimony  of  like 
character,  It  wotild  be  a  travesty  upon  Jus- 
tice, a  reproach  upon  the  law,  to  treat  the 
transaction  as  a  guardian's  sale  for  cash,  or 
for  part  cash  and  part  deferred  payments. 
It  was  neither,  but  on  the  other  hand,  a  dis- 
Ingenaons  fraud  practiced  by  the  parties, 
whereby  an  attempt  was  made  to  circumvent 
the  statute  by  making  the  transaction  appear 
lawful  upon  its  face.  Schemes  laid  by  de- 
idgning  persons  to  acquire  by  questionable 
means  and  in  violation  of  law  the  birthright 
of  helpless  Indian  minors  are  morally  repel- 
lent, and  deserve  the  sternest  rebnke  of  all 
good  citizens,  as  well  as  of  those  in  author- 
ity. So  long  as  the  rights  of  innocent  third 
parties  are  unafFected,  those  engaged  in  such 
nefarious  practices  will  not  be  allowed  to 
profit  by  them.  This  much  may  as  well  be  un- 
derstood by  those  who  indulge  in  such  transac- 
tions. Guardians'  sales  may  be  made  In  the 
manner  and  for  the  consideration  named  in 
the  statute^  and  not  otherwise.     When  the  I 


statute  fixed  the  consideration  for  which  the 
real  estate  of  minors  under  guardianship 
could  be  made,  It  provided  the  exclusive  con- . 
sideration,  and  the  court  was  without  power 
either  to  authorize  or  confirm  a  sale  made 
upon  a  different  consideration;  and  that 
without  regard  to  the  recitals  appearing  of 
record,  respecting  the  transaction  made  for 
the  purpose  of  covering  up  the  true  consid- 
eration for  which  the  sale  was  made.  In 
Moran  v.  James,  20  Misc.  Rep.  235,  45  N.  T. 
Supp.  637,  the  Supreme  Court  of  New  York, 
Special  Term,  held  that  section  2348  of  the 
Code  of  Civil  Procedure  of  that  state,  author- 
izing the  sale  or  mortgage  of  an  infant's 
land,  did  not  authorize  an  exchange,  and  that 
therefore  a  mortgage  on  land  taken  by  an 
Infant  in  exchange,  executed  as  part  of  the 
transaction,  was  Invalid.  On  hearing  before 
the  Appellate  Division  of  the  court  In  21  App. 
DIv.  183,  47  N.  Y.  Supp.  488,  it  was  again 
held  that  the  statute  did  not  authorize  an  ex- 
change of  the  guardian's  re.al  property.  That 
the  county  court  had  no  power  in  the  matter 
other  than  that  given  by  the  statute,  which 
provided  that  the  real  property,  or  an  estate 
therein,  belonging  to  an  infant,  "may  be  gold, 
conveyed,  mortgaged,  released,  or  leased  in 
tie  manner  prebcribcd,"  and  that  the  contem- 
plated execution  of  such  power  was  that  the 
sale  be  made  for  cash  or  its  equivalent,  that 
the  proceeds  might  be  Invested.  In  Perln  v. 
Megibben  et  al.,  63  Fed.  86,  8  C.  G.  A.  443,  in 
an  opinion  by  Taft,  Circuit  Judge,  it  was 
said  to  be  the  settled  rule  in  Kentucky  that 
the  powers  of  the  equity  courts  to  sell  and 
reinvest  an  Infant's  real  estate  were  not  inher- 
ent, but  were  merely  statutory,  and  th^t  the 
statutes  must  be  strictly  followed  or  the  pro- 
ceedings were  a  nullity.  It  seems  that  by 
section  489  of  the  Civil  Code  of  Kentucky 
(Carroll's  Code  Ky.  1888,  p.  235),  an  infant's 
real  estate  could  be  sold  by  a  court  of  equity 
(1)  to  pay  debts  of  an  ancestor;  (2)  to  pay 
his  own  debts ;  (3)  in  an  action  by  the  guard- 
ian for  the  ward's  maintenance  and  educa- 
tion; (6)  In  an  action  against  the  infant  by 
his  guardian  for  the  sale  of  real  estate  and 
Investment  in  other  property.  By  section  19, 
arti  2,  c.  48,  of  the  General  Statutes  of  Ken- 
tucky, as  amended  March,  1884,  courts  'of  eq- 
uity were  limited  in  the  investments  which 
they  might  authorize  guardians  to  make  of 
the  money  of  their  wards,  to  real  estate  or 
stocks  or  interest-bearing  bonds  of  the  United 
States,  state  of  Kentucky,  or  some  county  or 
town  of  the  commonwealtlk ;  and  it  was  held 
that  the  Harrison  chancery  court  was  without 
power  to  exchange  the  beneficial  interest  of 
the  minor  heirs  in  real  estate  for  shares  of 
stock  in  a  corporation ;  that  the  question  was 
not  one  of  irregularity,  but  as  the  power  giv- 
en was  clear  and  specific,  limitations  upon  its 
exercise  must  be  strictly  followed  or  the  pro- 
ceedings were  a  nullity. 

In  Walker,  ExT,  v.  McLoud,  Trustee,  204 
U.  S.  302,  27  Sup.  Ct.  293,  61  L.  Ed.  495,  the' 
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opinion  of  the  Circuit  Court  of  Appeals,  In- 
volving an  analogous  question  (138  Fed.  394, 
.70  C.  C.  A.  534),  waa  sustained.  There  the 
sheriff  of  Tobucksey  county,  Choctaw  Nation, 
sold  certain  property  of  the  Choctaw  Coal  & 
Hallway  Company  In  the  trustee's  possession, 
upon  credit,  whereas  the  act  of  the  Choctaw 
Legislature  of  October  30,  1888,  provided  that 
the  sale  should  be  made  "to  the  highest  Choc- 
taw citizen  bidder  for  cash."  It  was  held 
that  the  sale  was  a  clear  violation  of-  the 
statute  under  which  alone  there  was  author- 
ity to  sell  at  all,  and  was  therefore  absolute- 
ly void.  We  need  dte  no  more  authorities 
in  support  of  a  proposition  involving  so  fun- 
damental a  principle.  As  between  the  par- 
ties and  those  who  acquired  Interest  in  the 
subject  of  the  litigation  with  notice,  as  did 
the  Farmers'  &  Merchants'  National  Bank, 
they  are  bound,  in  making  their  defense,  by 
the  statute  authorizing  the  sale,  and  upon 
which  their  rights  must  depend.  As  this  stat- 
ute was  plainly  disregarded,  and  as  no  effort, 
in  fact,  was  made  to  sell  the  real  estate  for 
cash,  but  Instead  to  exchange  it  for  a  drug 
stock  and  fixtures,  neither  Rea  nor  the  bank 
have  such  standing  as  will  entitle  them  to 
relief  in  a  court  of  justice.  While  the  decree 
of  the  trial  court  was  right  in  canceling  the 
guardian's  deed,  it  was  error  to  require,  as  a 
condition  thereof,  the  payment  J}y  plaintiff 
of  the  amount  of  the  bank's  mortgage. 

For  this  reason,  aside  from  any  question  of 
actual  fraud,  the  Judgment  of  the  trial  court 
must  be  reversed. 

(«4  Okl.  103) 

SAMPSON  V.  SMITH  et  al.     (No.  5184.) 
(Supreme  Court  of  Oklahoma.    June  19,  1917.) 

(Spllahut  ^y  the  Court.) 

1.  Indians  e=»l,  13— Indian  Lands— Allot- 

lOENTS. 

A  tull-blood  MissiBsippi  Choctaw  Indian, 
duly  enrolled  as  such,  is  a  member  of  the  Choc- 
taw Tril>e  of  Indians,  and  the  land  allotted  to 
her,  as  such,  is  governed  by  the  terms  and  pro- 
visions of  the  Choctaw-Chickasaw  Supplemental 
Agreement  (Art  Cong.  July  1,  1902,  c.  1362,  32 
Stat.  641)  and  all  subsequent  legislation  of  Con- 

fress  wiih  reference  to  the  Choctaw  Tribe  of 
ndians,  except  where  otherwise  expressly  pro- 
vided. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
»  1,  30.]  " 

2,  Indians  «=9l5(2)  —  Indian  Landb  — Con- 

VKTANCEB. 

Conveyances  of  inherited  lands  made  in 
1907  by  the  full-blood  heir  of  a  Mississippi 
Choctaw  Indian,  who  died  in  1903,  are  void  un- 
less approved  by  the  Secretary  of  the  Interior, 
and  conveyances  by  such  heir  made  after  the 
taking  effect  of  the  art  of  May  27,  1908  (35 
Stat.  315,  c.  199),  are  void  unless  approved  by 
the  judge  of  the  county  court  having  jurisdiction 
of  the  settlement  of  the  estate  of  the  deceased 
allottee. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent 
Kg.  {  39.1 

Hardy  and  Rainey,  JJ.,  dissenting  in  part 


Error  from  District  (3ourt,  Carter  County; 
S.  H.  Bussell,  Judge. 

Action  between  John  Sampson  and  C.  H. 
Smith  and  others.  There  was  a  Judgment 
for  the  latter,  and  the  former  brings  error. 
Revised  and  remanded. 

W.  A.  Baker  and  L,  S.  Dolman,  both  of 
Ardmore,  for  plaintiff  in  error.  Chas.  Von 
Weiss,  Sigler  &  Howard,  T.  L.  Wright,  Moore 
&  Bass,  W.  F.  Bowman,  and  Coleman  & 
Lasher,  all  of  Ardmore,  for  defendants  in  er- 
ror. 

PER  CURIAM.  This  case  is  on  appeal 
from  the  district  court  of  Carter  county,  OkL 

Sella  Sampson,  a  fall-blood  Mississippi 
Choctaw  Indian,  died  in  1903,  but  her  enroll- 
ment was  not  approved  by  the  Secretary  of 
the  Interior  untU  March  2,  1907,  and  certifi- 
cates of  allotment  were  not  issued  until  tlie 
years  1907  and  1908. 

During  the  years  1907,  1908,  1909,  and 
1910  John  Sampson,  father  of  Sella  Sampson, 
a  full-blood  MlBsissit^i  Choctaw  Indian,  ex- 
ecuted a  series  of  deeds  to  some  of  the  de- 
fendants in  error.  These  deeds  vrere  not 
approved  either  by  the  Secretary  of  the 
Interior  or  by  the  Judge  of  the  county  court 
having  Jurisdiction  of  the  settlement  of  tlie 
estate  of  the  deceased  allottee.  The  deeds 
executed  by  the  heirs  of  Sella  Sampson  prior 
to  the  taking  effect  bf  the  act  of  filay  27, 
1908,  are  void,  because  not  approved  by  tlie 
Secretary  of  the  Interior,  and  the  deeds  ex- 
ecuted after  the  taking  effect  of  said  act  are 
void,  because  not  approved  by  the  Judge  of 
the  county  court  having  Jurisdiction  of  the 
settlement  of  the  estate  of  the  said  Sella 
Sampson,  deceased. 

[1, 2]  The  legal  questions  involved  are  sub- 
stantially the  same  as  in  case  No.  4379,  Samp- 
son et  al.  V.  Staples,  156  Pac.  213,  and  the 
law  as  therein  announced  governs  this  case. 

The  trial  court  held  that  the  unapproved 
deeds  were  valid,  which  holding  is  error. 

The  cause  is  therefore  reversed,  and  re- 
manded for  a  new  trial.  All  the  Justices  con- 
cur, except  HARDY  and  RAINEY,  JJ.,  who 
dissent  to  paragraph  2  of  the  syllabus.., 

(6f~Okl.  188) 

SAMPSON  et  ah  v.  SMITH  et  aL 
(No.  S186.) 

(Supreme  Court  of  Oklahoma.    June  19,  1917.) 

(Byttabu*  »y  th«  Court.) 
GuABniAN  AND  Wabd  4s>42  —  Saubb  —  SCAT- 

DTE. 

Sertion  6384,  Rev.  Laws  Okl.  1910.  which 
provides  that  no  sale  of  lauds  of  minors  at  pri- 
vate guardianship  sale  shall  be  confirmed  unless 
the  bid  is  at  least  90  per  cent  of  the  appraised 
value  thereof,  or  unless  there  lias  been  an  ap- 
praisement of  such  lands  within  a  year  pi-ior 
to  the  sale,  is  mandatory,  and  eoes  to  the  juris- 
diction of  the  court  to  make  the  order  of  con- 
firmation. Where  an  order  of  confirmation  of 
such  a  sale  is  made  in  violation  of  sueh  prori- 
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rion,  the  order  of  confirmation  is  void  for  want 
of  jurisdiction. 

(Ed.  Note.— For  otiier  cases,  see  Guardian 
and  Ward,  Cent  Dig.  f}  17S-185,  191.] 

Eirror  from  District  Court,  Carter  Gonn- 
ty;   S.  H.  Russeli,  Judge 

Action  between  John  Sampson  aiti  otliera 
and  C.  R.  Smith  and  others.  There  was  a 
judgment  for  the  latter,  and  the  former 
bring  error.    Beversed  and  remanded. 

W.  A.  Baker,  £>.  S.  Dolman,  and  Slgler  ft 
Howard,  all  of  Ardmore,  for  plaintiffs  in 
error.  Chas.  Von  W^ss,  T.  L.  Wright,  Moore 
&  Bass,  W.  F.  Bowman,  and  Coleman  & 
liasher,  all  of  Ardmore,  for  defendants  In 
error. 

RAINEY,  J.  John  Sampson  instituted  this 
suit  in  the  district  court  of  Carter  county, 
Okl.,  against  C.  R.  Smith,  Mattie  Alexander, 
administratrix.  Porter  Staples,  J.  K  Bowles, 
Alice  K  Staples,  B.  F.  Heashaw,  guardian, 
J.  W.  Poet,  Laura  Post,  the  Farmers'  Loan 
&  Security  Company,  a  corporation,  C.  P. 
Vftndenburg,  Steve  Sampson,  and  G2meline 
Parker,  W.  F.  Whittington,  Alice  Whittlng- 
ton.  First  National  Bank,  a  corporation,  B. 
S.  Curtis,  George  Terry,  W.  N.  Oakman,  and 
J.  Nola  Oakman,  for  the  cancellation  of  cer- 
tain deeds  made  by  him  In  the  years  1907, 
1908,  1909,  and  1910,  which  he  claimed  to  be 
void,  for  the  reason  that  they  were  not  ap- 
proved by  the  Secretary  of  the  Interior,  or  by 
the  judge  of  the  county  court  having  juris- 
diction of  the  settlement  of  the  estate  of  the 
deceased  allottee,  which  contention  was  sus- 
tained by  this  court  in  case  No.  6184,  John 
San«)son,  Plaintiff  in  Error,  v.  C.  B.  Smith 
al..  Defendants  in  Error,  tlds  day  decided, 
but  not  yet  officially  reported. 

Emellne  Parker,  Steve  Sampson,  Oscar 
Sampson,  Siience  Sampson,  Artis  Sampson, 
Cenie  Sampson,  and  B.  F.  Henshaw,  guard- 
Ian,  plaintiffs  In  error  in  this  case.  No.  5186 
in  this  court,  were  made  defendants  in  the 
district  court  In  said  court  said  parties, 
who  were  minors  and  who  appeared  by  their 
goardlan,  filed  a  cross-petition  against  their 
codefendants,  C.  R.  Smith,  C.  P.  Vandenburg, 
W.  F.  Whittington,  and  Porter  Staples,  al- 
leging that  a  purported  guardianslilp  sale  of 
their  interest  In  the  land  to  G.  R.  Smith,  G. 
P.  Vandenburg,  Porter  Staides,  and  W.  F. 
Whittington  and  all  the  deeds  and  mortgages 
purporting  to  convey  title  to  their  interest  in 
said  lands  by  and  through  said  guardianship 
sale  proceedings  were  void,  for  the  reason 
that  their  said  lands  were  not  sold  for  as 
much  as  90  per  cent  of  the  appraised  value 
thereof.  It  was  alleged  that  the  land  sold 
to  G.  R.  Smith  was  appraised  at  $700  and 
sold  to  him  for  $425,  that  the  land  sold  to  C. 
F.  Vandenburg  was  appraised  at  $360,  and 
sold  to  him  for  $198.50;  that  the  land  sold 
to  W.  F.  Whittington  was  ai^ralsed  at  $240, 
and  sold  to  him  for  $45,  and  that  the  land 
sold  to  Everet  Noble  was  appraised  at  $390, 


and  sold  to  blm  fat  $281.  The  sale  was  at 
private  sale.  To  the  answer  and  cross-peti- 
tion containing  this  allegation  the  trial  court 
sustained  the  demurrers  interposed  by  the 
defendants.    This  was  error. 

Section  6384,  Rev.  Laws  OkL  1910,  so  far 
as  applicable,  reeds: 

"63&4.  Limit  of  Prioei— Appraisement  No 
sale  of  real  estate  at  private  «ile  shall  be  con- 
firmed by  the  court  unless  the  sum  offered  is 
at  least  ninety  per  cent  of  the  appraised  value 
thereof,  nor  unless  such  real  estate  has  been 
appraised  within  one  year  of  the  time  of  such 
sale." 

In  the  case  of  Walter  B.  Winters,  a  Minor, 
by  His  Next  Friend,  J.  M.  Daggs,  Plaintiff 
in  Error,  v.  Oklahoma  Portland  Cement  Co., 
a  Corporation,  Defendant  in  Error  (No.  8077) 
164  Pac.  065,  not  yet  officially  reported,  this 
secti<m  of  our  statute  was  construed.  It  ap- 
pears from  an  examination  of  that  case  that 
the  trial  court  sustained  a  demurrer  to  a  pe- 
Ution  alleging  tjiat  the  land  was  appraised 
for  $4,200,  and  was  sold  for  only  $2,750. 

lliis  court  In  an  opinion  by  Commissioner 
Johnson,  held  that  the  trial  court  erred  In 
sustaining  the  demurrer,  and  In  construing 
sold  statute  said: 

"The  words  of  this  section  are  expressly  pro- 
hibitory. Hey  do  not  simply  and  only  say 
that  an  appraisement  shall  be  bad,  but  directly 
say  that  tlie  court  shall  not  act  except  under 
the  given  conditions.  The  inhibition  strikes  at 
the  power  of  the  court,  and  leaves  no  discre- 
tion whatsoever  in  the  court  It  does  not  per- 
tain to  any  step,  intermediate  to  the  acquire- 
ment of  jurisdiction  of  the  sale  proceediug  and 
the  order  of  confirmation,  but  to  the  power  to 
make  the  order  of  confirmation  itself.  The  ap- 
praisement is  not  even  necessarily  a  part  of 
Oie  sale  proceeding  proper,  but  may  have  been 
mode  at  any  time  withm  a  year  prior  thereto, 
and  long  before  the  court  acquired  jurisdiction 
of  the  sale  proceeding ;  but  the  statute  provides 
that  the  court  shall  not  moke  the  order,  except 
it  is  in  existence,  and  in  conformity  to  it." 

This  cause  is  reversed  and  remanded,  with 
directions  to  the  trial  court  to  set  aside  the 
order  sustaining  the  demurrers  to  the  cross- 
petition  filed  by  the  plaintiffs  In  error.  All 
the  Justices  concur,  except  KANE,  J.,  absent 


STATE  ex  rel.  WHITSON  et  al.  ▼.  BOARD 

OF  COM'RS  OF  ELLIS  COUNTY. 

(No.  7907.) 

(Supreme  Court  of  Oklahoma.    June  19,  1917J 

(ByUabut  (y  the  Court.) 

1.  Mardauus  ®=>159,  1G2— Isstrxs— MonoiT 
TO  Quash  P^titiow— Effkot. 
Strictly  speaking,  issues  in  mandamus  can- 
not be  joined  until  the  alternative  writ  is  is- 
sued. The  alternative  writ  takes  the  place  of 
both  the  petition  and  the  summons  in  an  ordi- 
nary civil  action.  However,  when  the  relator 
files  a  verified  petition  asking  for  mandamus 
upon  which  an  order  to  show  cause  is  granted 
and  the  respondent  files  motion  to  quash  on  the 
ground  that  neither  the  order  to  show  cause  nor 
the  petition  on  which  same  was  granted  states 
a  cause  of  action,  the  petition  and  motion  will 
be  treated  as  pleadings  in  an  ordinary  civil 
action,  except  that  as  under  the  statute,  the 
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only  pleadings  aHowed  In  mandamus  are  the 
alternative  writ  and  answer,  aach  motion  will 
be  held  to  be  an  answer,  diallenginr  alone  the 
sufficiency  of  the  petition  and  the  order  to  show 
cause. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  »  324.  325,  33&-340.] 

2.  Mandamub  «=>154{5),  162  —  Monow  to 
QuABH— ADMisaioNa— Causb  of  Action. 
If  a  petition  for  mandamus  shows  that  a 
county  of  this  state  has  been  legally  divided 
into  stock  districts,  and  that  as  many  as  one- 
fourth  of  the  lej;al  voters,  residents  of  any  one 
of  such  stock  districts,  legally  created,  named, 
and  defined,  have  duly  presented  to  the  board 
of  county  commissioners  a  petition,  which  is 
in  due  form  and  signed  by  each  of  said  petition- 
ers, asking  that  an.  election  be  called  in  said 
district  submitting  a  question  of  police  regula- 
tion, authorized  by  statute  to  be  submitted,  con- 
cerning the  running  at  large  of  live  stock  in  said 
district,  and  that  the  board  of  county  commis- 
sioners, unlawfully  and  without  excuse,  disal- 
lowed said  petition  and  refused  to  submit  such 
question,  and  it  appears  that  the  board  of  coun- 
ty commissioners,  in  response  to  an  order  to 
show  cause,  filed  as  the  onlr  pleading  of  re- 
spondents a  motion  to  quash  on  the  grounds  that 
neither  the  order  to  show  cause  nor  the  peti- 
tion states  a  cause  of  action,  the  allegations  of 
the  petition  will  be  taken  as  admitted.  Such 
petition  for  mandamus  states  a  cause  of  action, 
and  the  writ  will  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {|  338-340.] 

(Additional  SvUahut  hy  Editorial  Staff.) 

8.  Mandamus  ®=>2S— Subjbct— OmciAi.  Ac- 
tion. 
Mandamus  lies  to  compel  any  inferior  tribu- 
nalj  corporation,  board,  etc.,  to  perform  any  act 
which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office,  trust,  or  station,  but 
cannot  be  nsed  to  control  judicial  discretion. 

[Ed.  Note.— For  other  eases,  see  Mandamus, 
Cent.  Dig.  |  64.] 

4.  Mandamus  ®=3f2),  10— Natdbb  of  Rem- 
edy—Adequate Remedy  at  Law. 
Mandamus  is  not  an  equitable,  but  an  ex- 
traordinary legal,  remedy,  and  lies  only  where 
a  clear  and  undisputable  legal  duty  exists  to 
perform  an  act,  and  cannot  be  invoked  where 
there  is  an  adequate  and  speedy  remedy  at  law. 
[Eid.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  $$  8,  37.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Ellis  County;  T. 
P.  Clay,  Judge. 

Action  in  mandamus  by  the  state  of  Okla- 
lioma,  on  the  relation  of  H.  O.  Wbitson  and 
others,  against  the  Board  of  County  Com- 
missloner^  of  Ellis  County.  From  a  Judg- 
ment of  dismissal  in  favor  of  the  respondent 
Board  of  County  Commissioners,  relators 
bring  error.  Reversed  and  remanded,  with 
instructions. 

0.  B.  Leedy,  of  Amett,  for  plaintiffs  in 
error.  Frank  E.  Rausdell,  of  Amett,  for 
defendant  in  error. 

STEWART,  C.  The  parttes  will  hereln- 
aftex  be  referred  to  as  relators  and  respond- 
ent, respectively. 

[1]  The  relators  filed  motion  supported  by 
affidavit,  which  they  style  "petition,"  in  tne 
district  court  of  Ellis  county  for  mandamus 


against  the  board  of  county  oommissloDers 

of  said  county,  and  on  the  18th  day  of  Sep- 
tember the  Judge  of  said  court  granted  an  or- 
der to  show  cause  why  the  writ  of  mandamus 
should  not  be  allowed,  the  same  being  duly 
served  on  the  respondent;  the  alternative 
writ  was  not  Issued.  The  respondent  appear- 
ed and  filed  what  they  denominate  "motion 
to  quash,"  which  reads  as  follows: 

"Comes  now  the  above-named  defendant  and 
moves  the  court  to  quash  the  pretended  order 
herein  granted  on  the  18th  day  of  September, 
1915,  for  the  reason  that  neither  the  same  nor 
the  petition  on  which  the  same  was  granted 
states  a  cause  of  action  against  said  defend- 
ants." 

Nothing  further  In  the  nature  of  pleadings 
was  filed  by  either  party.  A  hearing  being 
had,  the  court  treated  the  motion  to  quash 
as  a  demurrer,  sustained  the  same,  and  dis- 
missed the  action!  at  the  cost  of  plaintiff,  to 
whicb  order  and  Judgment  exceptions  were 
saved  and  relators  appeal  to  this  cotu-t.  Un- 
der section  4909,  Rev.  Laws  1910,  the  court 
may,  upon  a  prima  facie  showing,  issue  an 
alternative  writ,  which  writ — 
"must  stato  concisely  the  facta,  showing  the  ob- 
ligation of  the  defendant  to  perform  the  act  snd 
bis  omission  to  perform  it,  and  command  him 
that  immediately  upon  receipt  of  the  writ,  or 
at  some  other  specified  time,  he  do  the  act  re- 
quired to  bo  performed,  or  show  cause  before 
the  court  whence  the  writ  issued,  at  a  specified 
time  and  place,  why  be  has  not  done  so." 

Section  4911,  Rev.  Laws  1910,  authorizes 
the  court  in  the  exercise  of  its  discretion  to 
grant  an  order  to  show  cause  why  the  writ 
should  not  be  issued.  In  the  case  at  bar, 
the  court  acted  under  the  authority  of  sec- 
tion 4911,  supra,  and  granted  an  otiet  to 
show  cause.  In  Rider  v.  Brown  et  aL,  Coun- 
ty Commissioners,  1  Okl.  244,  32  Pac.  341, 
speaking  of  an  order  to  show  cause,  the  court 
says: 

"The  order  above  stated  was  in  no  sense  a 
writ.  It  was  neither  signed  nor  sealed  by  the 
clerk,  and  was  never  intended  to  be  a  writ, 
but  was  a  preliminary  order  to  enable  the  de- 
fendants to  show  why  a  writ  should  not  be  is- 
sued." 

Therefore,  strictly  speaking,  the  issues  can- 
not be  Joined  in  mandamus  until  the  altema- 
tive  writ  is  issued.  The  petition  or  motion 
and  affidavit  for  the  writ  is  merely  ex  parte. 
Fisher  V.  City  of  Charleston,  17  W.  Va.  595. 
The  alternative  writ  takes  the  place  of  both 
the  petition  and  the  summons  required  in  an 
ordinary  dvil  action.  However,  it  is  said  (Ri- 
der V.  Brown  et  al.,  County  Commissioners, 
1  Okl.  246,  32  Pac.  342,  supra): 

"The  motion  to  quash  was  in  the  nature  of 
a  demurrer  to  the  sufficiency  of  the  affidavit, 
and  of  the  order,  and  was  so  treated  by  th« 
court,  and  was  so  treated  on  the  argument  of 
the  case,  and  will  be  so  treated  in  this  opin- 
ion." 

In  Ellis  et  al.  v.  Armstrong  et  al.,  28  OkL 
311,  114  Pac.  327,  this  court  says: 

"As  Wilson's  St.  Okl.  1903,  fS  4888  and  4890, 
provide  that  the  motion  for  a  writ  must  be 
made  upon  affidavit,  that  the  court  may  requiro 


«:s>For  other  cases  see  «am*  topic  and  KBT-NUUBBR  in  all  Ke7-NumiMr«d  Dlgnt*  and  Indcxw 


Digitized  by  VjOOQIC 


Okl.) 


STATE  V.  BOARD  OP  COM'BS  OF  ELLIS  COUNTT 


425 


notice  of  -the  application  to  be  given  to  the 
adverse  part;,  Who  may  show  cause  by  answer 
as  to  a  petition  in  a  civil  action,  and  that  no 
pleading  or  written  allegation  other  than  an 
answer  is  allowed,  the  effect  of  defendants'  ap- 
pearance was  a  waiver  of  the  alternative  writ 
and  a  rule  to  show  cause,  and  the  demurrer  must 
be  treated  as  an  answer  to  a  petition  in  a  civil 
action." 

Of  course,  it  will  be  borne  In  mind  that 
sections  of  Wilson's  Statutes  of  Oklahoma, 
to  which  reference  Is  made,  are  embodied  In 
Revised  Laws  1910,  and  are  still  In  force  In 
this  state.  In  the  Instant  case  the  petition 
of  relators  and  the  motion  to  quash  vrlll  be 
treated  as  the  petition  and  answer  in  an  or- 
dinary dvU  action. 

JI]  The  next  question  to  consider  Is  wheth- 
er the  facts  recited  by  relators  In  their  pe- 
tition authorize  the  awarding  of  the  writ. 
The  relators  show  by  their  verified  petition 
that  they  are  residents,  citizens,  qualified 
electors,  taxpayers,  and  property  owners 
within  stock  district  No.  9  of  Ellis  county, 
Okl.,  and  that  they  bring  the  action  on  be- 
half of  themselves  and  44  other  taxi>ay- 
ers,  residents,  property  owners,  and  qual- 
ified voters  of  such  stock  district.  The  peti- 
tion seta  out  and  defines  by  metes  and  bounds 
such  stock  district,  and  alleges  that  Ellis 
county  has  been  divided  into  stock  districts, 
And  that  stock  district  No.  9  legally  exists 
in  said  county;  that  on  Angnst  26,  1915,  the 
relators  and  those  for  whom  they  are  bring- 
ing the  action  signed  the  petition,  as  au- 
thorized by  law,  requesting  tbe  board  of  coun- 
ty commissioners  of  said  county  to  submit 
to  the  legal  voters  of  such  stock  district  the 
following  qnestimi  of  police  regulation,  to 
wit: 

"Shall  all  domestic  animals,  except  jacks 
and  stallions,  be  permitted  to  run  at  large  with- 
in said  district  7* 

It  Is  alleged  that  tbe  petition  requesting 
tbe  ordering  of  muA  election  was  signed  by 
more  than  25  per  cent.,  in  t&ct,  more  than 
60  per  cent.,  of  tbe  legal  voters,  residents 
of  Bucb  stock  district,  and  that  the  same 
was  duly  filed  on  September  4,  1915,  wltb  tbe 
coanty  clerk;  that  the  respondent,  board  of 
county  commissioners,  did  on  September  11, 
1915,  disallow  said  petition,  and  did  unlaw- 
fully and  without  excuse  refuse  to  call  tbe 
election  asked  for.  Tbe  relators  pray  that 
tbe  board  of  county  commissioners,  naming 
tbe  members  of  such  board,  be  ordered  to 
reconvene,  and  as  such  board  to  reconsider 
said  petition  for  election  and  call  a  special 
election  In  said  stock  district  No.  9,  as  pro- 
vided by  section  142,  Rev.  Laws  1910,  and 
tbat  said  board  be  commanded  to  do  other 
things  named,  necessary  In  tbe  premises,  as 
required  by  law.  Copy  of  petition  for  tbe 
election  Is  attached  to  the  petition  for  man- 
<lamn8  and  made  a  part  thereof;  tbe  same 
appears  to  be  In  legal  form  and  purports  to 
be  signed  by  more  than  60  per  cent  of  tbe 
legM  voters  of  such  district.  It  appears  that 
tbie  (Hily  actlan  taken  by  tbe  board  of  county 


commissioners  was  tbe  Indorshig  cm  tbe  peti- 
tion for  the  election,  words  and  figures,  as 
follows:  "IMsallowed,  9A1A915.  George  H. 
Baldwin,  Chair."  Prom  Indorsements  there- 
on by  the  county  clerk  it  appears  that  tbe 
same  was  duly  filed. 

[3]  Mandamus  lies  to  compel  any  inferior 
tribunal,  corporation,  board,  or  person  to  per- 
form any  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or 
station,  but  the  remedy  cannot  be  used  to  con- 
trol jndldal  discretion.  Mandamus  Is  some- 
times loosely  treated  In  opinions  of  tbe  courts 
as  If  It  were  an  equitable  remedy.  It  Is  not 
equitable  In  Its  nature,  but  is  an  extraordi- 
nary legal  remedy.  It  only  lies  where  a  clear 
and  undisputable  legal  duty  exists  to  pet- 
form  an  act,  and  cannot  be  Invoked  where 
there  Is  a  plain,  adequate,  and  speedy  remedy 
in  the  ordinary  course  of  law. 

The  statutes  provide  for  the  division  of 
the  county  Into  stock  districts  upon  the  ap- 
plication of  25  per  cent  of  the  homesteaders 
or  freeholders,  legal  voters,  and  residents  of 
the  county.  After  the  establishing  of  stock 
districts,  one-fourth  of  the  legal  voters,  resi- 
dents of  any  stock  district  so  established, 
may  petition  in  writing  the  board  of  county 
commissioners  for  an  election  In  such  district, 
at  whlcli  election  one  or  more  of  several  ques- 
tions concerning  the  restraining  of  the  run- 
ning at  large  of  stock  in  such  district  shall 
be  submitted  to  tbe  legal  voters  of  such  dis- 
trict   Section  142,  Bev.  Laws  1910,  reads: 

"When  a  petition  for  election  is  presented,  it 
shall  be  the  duty  of  such  board  of  county  com- 
missioners to  submit  to  the  legal  voters  of  such 
district,  at  a  special  election,  to  be  called  by 
such  board  as  hereinafter  provided,  the  ques- 
tion or  questiionB  by  such  petition  presented." 

It  follows  that,  when  a  petition  Is  present- 
ed as  required  by  law,  a  clear  legal  duty  rests 
upon  the  board  of  county  commissioners  to 
call  tbe  election  for  tbe  purpose  named. 
From  tbe  verbiage  of  tbe  section  quoted  It 
would  appear  that  when  a  petition  Is  present- 
ed  by  the  board  In  due  form  showing  on  Its 
face  tbat  same  Is  signed  by  as  many  as  one- 
fourth  of  the  qualified  voters  of  a  stodc  dis- 
trict asking  for  the  election,  the  board  would 
have  no  discretion.  Assuming,  however,  that 
the  duty  would  rest  upon  the  board  to  deter- 
mine upon  Investigation  whether  or  not  the 
petition  contained  tbe  signatures  of  the  re- 
quired number  of  resident  voters  of  the 
district,  it  must  foUow  that,  If  the  admitted 
facts  In  a  particular  case  are  tbat  the  peti- 
tion Is  so  signed,  nothing  Is  left  for  the  board 
to  do  but  to  perform  the  purely  ministerial 
act  of  calling  the  election.  It  Is  said  in  26 
Cyc.  192,  that: 

"Where  a  dut^  is  imposed  on  a  judge  or  tri- 
bunal and  no  discretion  as  to  its  performance 
given,  performance  may  be  compelled  b^  man- 
damus. And  where  any  tribunal  in  which  dis- 
cretionary power  is  lodged  has  exercised  its 
discretion  so  far  as  the  exercise  is  necessary 
in  a  particular  case,  and  has  given  iu  condn- 
aions  upon  the  facts  before  it,  what  nsnains  to 
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be  done  to  make  iti  condudons  effective  iB 
purely  ministerial,  and  mandamus  will  lie  to 
compel  its  performance." 

In  State  of  Kansas  ex  reL  v.  Commission- 
ers, 35  Kan.  160,  10  Paa  535,  an  original  pro- 
ceeding in  mandamus,  the  power  of  the  court 
to  compel  the  board  of  county  commissioners 
to  call  a  special  election  in  a  township  to  snb- 
mlt  to  the  voters  of  the  township  the  proposi- 
tion of  subscribing  to  the  capital  stock  of  a 
railroad  company,  under  a  law  of  the  state 
authorizing  the  calling  of  an  election  for 
such  purpose  on  a  petition  being  presented 
and  signed  by  a  certain  number  of  qualified 
petitioners,  was  considered.  The  admitted 
facts  were: 

"That  the  petition  was  properly  presented, 
duly  canvassed,  and  found  to  contam  the  requi- 
site number  of  legal  petitioners." 

The  court  held  that,  such  facts  being  ad- 
mitted, it  was  clearly  the  legal  duty  of  the 
commissioners  to  call  the  election,  and  order- 
ed the  issuing  of  the  peremptory  writ  of 
mandamus.  In  Peed  v.  Orcsham,  155  Paa 
1179,  Mr.  Justice  Kane,  speaking  for  this 
court,  says  in  the  syllabus: 

"But  where  an  inferior  officer  is  vested  with 
the  exercise  of  discretion  or  judgment,  his  du- 
ties are  clear,  and  there  are  not  sufficient  con- 
troverted facts  to  call  for  the  exercise  of  dis- 
cretion and  judgment,  or  when  such  officer  acts 
arbitrarily  or  fraudulently,  a  writ  of  manda- 
mus may  be  issued  to  require  the  performance 
of  bis  duty." 

We  are  of  the  opinion  that  the  petition 
for  mandamus  in  the  instant  case  sets  forth 
facts  whicli,  if  true  or  admitted  to  be  true, 
would  make  it  the  clear  and  undlsputable 
legal  duty  of  the  respondent  to  call  the  spe- 
cial election.  In  Ellis  et  aL  v.  Armstrong  et 
al.,  supra,  Mr.  Justice  Turner  says  In  the 
syllabus: 

"Where,  in  mandamus,  pursuant  to  Wilson's 
St.  Okl.  §  48S8,  defendants,  by  appearinfc,  waive 
the  issuance  of  the  alternative  writ  and  the 
rule  to  show  canse,  and  demur,  the  court  will 
treat  such  pleading  as  an  answer  admitting  the 
facts  recited  in  the  motion,  and  apply  the  law 
thereto." 

The  law  is  stated  by  Commissioner  Collier 
in  the  'syllabus  of  Thompson  v.  State,  154  Pac. 
608,  as  follows: 

"The  only  defense  that  can  be  interposed  to  a 
petition  for  writ  of  mandamus  is  by  answer. 
Where  a  demurrer  is  interposed  to  a  petition 
for  writ  of  mandamus,  the  same  will  be  treated 
as  an  answer,  and  the  allegations  of  the  petition 
thereby  admitted  to  be  true." 

The  respondent,  resting  the  defense  in  the 
instant  case  upon  the  so-called  motion  to 
quash,  which  was  In  the  nature  of  a  demur- 
rer, and  was  so  treated,  and  offering  no  fur- 
ther defense,  either  by  way  of  denial  or  by 
affirmative  pleading,  and  the  petition  for 
mandamus  being  sufficient  to  show  a  clear 
legal  duty,  resting  upon  the  respondent  to 
call  the  election,  the  trial  court  should  have 
ordered  the  peremptory  writ  to  issue. 

Before  making  final  disposition  of  the  mat- 
ters involved,  we  wish  to  consider  each  of  the 
questions  raised  by  the  respondent.    All  of 


the  contentions  made  are  summarized  by  re- 
spondent in  the  brief  filed  as  follows: 

"1.  The  allegations  of  the  petition  do  not 
show  that  it  was  the  duty  of  the  board  of  com- 
missioners to  call  the  election.  In  that  they 
do  not  clearly  show  tiiat  said  stock  district  ex- 
isted at  the  time  the  petition  for  an  dection 
was  filed." 

"2.  Even  though  the  allegations  of  the  peti- 
tion were  sufficient  to  show  that  it  was  the 
duty  of  the  board  of  county  commissioDers  to 
call  the  election,  the  remedy  of  relator  is  by  an 
appeal  from  the  decision  of  the  board  in  re- 
fusing to  ctH  the  election  and  not  by  manda- 
mus." 

"3.  Two  only  of  the  46  taxpayers  who  peM- 
tioned  for  said  election  cannot  maintain  tliis 
suit." 

The  relators  make  the  following  allegations 
as  to  the  existence  of  the  stock  district: 

"Petitioners  further  allege  and  state  that  on 
the  8th  day  of  April,  A.  D.  1914,  the  honorable 
board  of  county  commissioners  of  ESlis  county, 
Okl.,  upon  a  proper  petition  duly  filed  and  pre- 
sented to  them  as  required  by  law  did  estab- 
lish, lay  out  and  define  the  several  stock  dis- 
tricts of  Bllia  county,  Okl.,  and  did  divide  said 
county  into  stock  districts  as  required  by  law; 
and  further  state  that  the  stock  district  No. 
9  is  one  of  tho  ttock  districts  so  established  by 
the  said  board  of  county  commissioners  as 
aforesaid;  that  said  stock  district  No.  9  is  of 
record  in  the  office  of  the  county  clerk  and  in 
the  journal  of  the  board  of  county  commisdqn- 
ers.  and  is  a  valid  and  existing  stock  district 
within  said  county." 

The  allegations  are  more  specific  than  le- 
gally necessary.  The  relators  are  not  requir- 
ed to  set  forth  all  the  steps  taken  and  all 
the  acts  of  the  board  In  establishing  stock 
district  No.  9  any  more  than  it  would  be  ne- 
cessary in  a  pleading,  in  which  it  was  proper 
to  allege  the  existence  of  a  county,  an  Incor- 
porated town,  or  an  election  prednct,  to  set 
forth  all  the  acts  showing  the  legal  crea- 
tion of  such  political  instrumentalities.  The 
allegation  of  the  existence- of  a  political  sub- 
division Is  presumed  to  be  true  unless  denied. 
But  the  respondent  argues  that  the  refusal 
of  the  board  to  call  the  election  was,  in  effect, 
a  quasi  Judicial  finding  of  the  board  that 
the  stock  district  involved  did  not  exist ;  that, 
in  the  absence  of  the  appeal,  such  finding  was 
final  and  for  such  reason  the  petition  fails  to 
state  a  cause  of  action.  Tbe  board  of  coun- 
ty commissioners  have  no  Jurisdiction  to  in- 
quire Into  the  de  Jure  existence  of  a  subdivi- 
sion of  the  county,  even  though  same  was 
created  by  action  of  such  a  board.  The  ex- 
istence of  the  stock  district  does  not  depend 
on  any  disputed  question  of  fact.  Tbe  dis- 
trict either  exists  or  it  does  not  exist  If 
it  does  not  exist,  a  petition  filed  on  the  theory 
of  such  existence  could  be  treated  as  a  nulli- 
ty. Tbe  board  Is  charged  with  notice  of  such 
existence  or  tbe  lack  of  same.  It  would 
be  manifestly  Improper  to  hold  that  each  time 
a  petition  was  presented  from  a  stock  dis- 
trict in  the  county  for  an  election  that  the 
board  had  tbe  Judicial  or  quasi  Judicial  pow- 
er to  Inquire  into  such  existence.  With  tbe 
shifting  personnel  of  successive  boards  the 
holdings  would,  no  doubt,  vary  as  the  chang- 
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Isg  colors  of  tbe  chameleon.  If  stock  dis- 
trict No.  9  does  not  in  fact  exist,  such  non- 
existence would  be  a  complete  defense  to 
the  mandamus  proceedings,  and  could  be  of- 
fered as  such  by  respondent  If  it  should 
bappen  that  steps  were  taken  and  acts  done 
toward  the  formation  of  such  stock  district, 
and  the  proceedings  on  their  face  were  Told, 
then  no  stock  district  exists,  but  not  so  if 
merely  Toidable,  and  the  right  of  existence 
should  depend  uiwn  disputed  questions  of 
fact.  As  to  the  suggestion  of  respondent  that 
relators'  remedy  is  by  appeal,  we  may  say 
that,  if  the  admitted  facts  show  a  clear  legal 
duty,  an  appeal,  assuming  that  same  would 
lie,  would  be  an  unnecessary  and  uncalled  for 
hardship  and  delay,  especially  in  view  of  the 
uniform  holding  of  the  courts  that  mandamus 
may  be  invoked  under  such  state  of  facts. 

[4]  As  to  the  proposition  that  2  of  the  46 
taxpayers  cannot  maintain  this  suit,  the  re- 
lators in  their  petition  for  mandamus  clearly 
show  that  they  have  such  an  interest  in  the 
matters  involved  that  they  can,  as  such  re- 
lators, maintain  tbe  action  in  tbe  name  of  the 
state.  They  allege  that  they  bring  the  ac- 
tion  on  th^r  own  behalf  and  on  behalf  of 
others  interested.  In  our  opinion  they  could 
maintain  the  action  for  themselves  without 
mention  of  others  interested  W  they  saw  prop- 
er to  do  so,  and  such  objection  of  the  re- 
spondent is  without  merit  The  trial  court 
would  have  been  warranted  in  awarding  the 
peremptory  writ,  but  the  respondent's  brief 
calls  attention  to  the  fact  tliat  the  relators 
tn  the  petition  In  error  only  pray  for  the 
alternative  writ 

The  Judgment  of  tbe  trial  court  Is  there- 
fore reversed,  with  Instructions  to  order  the 
Issuance  of  the  alternative  writ  in  the  man- 
ner prescribed  by  law  and  in  accord  with  the 
views  herein  expressed,  and  that  further  pro- 
ceedings be  had  not  inconsistent  with  this 
opinion. 

PER  CURIAM.   Adopted  in  whole. 


FORD  MOTORCAR  CO.  ▼.  RACKLBT. 

(No.  7449.) 

(Supreme  Court  of  Oklahoma.     May  15,  1917. 

Rehearing  Denied  July  10,  1917.) 

(Si/Uabut  6y  the  Court.) 

L  Sai.es  €=9398— Action  roB  Brbiach— Peti- 
tion—Demcbbeb. 
Where  a  contract  provides  that  the  second 
party  shall  have  the  right  and  privilege  of  re- 
tuming  to  first  j>arty  at  the  place  of  purchase 
at  any  time  during  uie  term  of  the  contract  or 
within  30  days  after  Its  cancellation  or  expira- 
tion at  his  own  expense  for  credit  at  the  pur- 
chase price  all  such  new  parts  of  first  party's 
automobiles  as  he  may  desire,  except  bodies, 
etc.,  provided  same  are  in  the  same  condition  as 
when  sold  by  the  first  party  to  second  party,  a 
petition  seeking  to  recover  the  value  of  such 
parts  of  the  automobile  as  second  party  bad  on 
band  should  allege  a  compliance  with  tbe  con- 
tract by  returning  the  same  to  first  party  during 
the  life  of  the  contract  or  within  30  days  after 
its  cancellation,  and  in  the  at>sence  of  such  an 


allegation  failb  co  state  a  cause  of  action,  and 
a  demurrer  thereto  should  have  been  sustained. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1134,  1135.] 

2.  Saus  <S=»405— Breach— Action  fob  Dak- 

AOES  OB  Loss  07  PbOFITS. 

Where  such  a  contract  provides  that  the 
same  shall  continue  in  force  and  govern  all 
transactions  between  the  parties  from  its  date 
until  September  30,  1914,  but  that  either  party 
shall  be  at  liberty,  with  or  without  cause,  to 
cancel  and  annul  the  contract  at  any  time  upon 
written  notice  by  re^ristered  mail  to  the  other 
party,  and  such  cancellation  shall  also  operate 
as  a  cancellation  of  all  orders  for  automobiles, 
etc.,  which  may  have  been  jeceived  by  first  par- 
ty from  the  second  party  prior  to  the  date  when 
such  cancellation  shall  take  effect,  such  pro- 
vision of  such  contract  gives  to  either  party  the 
right  to  cancel  same  at  any  time  before  its  ex- 
piration, with  or  without  cause,  by  giving  the 
written  notice  provided  therein,  and  no  cause  of 
action  for  damages  accruing  subsequent  to  such 
cancellation  can  be  based  thereon  against  the 
party  canceling  in  the  manner  provided  therein. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  1147-1155.] 

3.  SuinciBNCT  OF  Petition.  , 

Tbe  amended  petition  filed  in  this  action 
alleges  the  cancellation  of  the  contract  by  writ- 
ten notice  by  registered  mail,  and  seeks  to  re- 
cover damages  for  profits  upon  automobiles  that 
the  second  party  .would  have  sold  between  the 
date  of  the  cancellation  of  the  contract  and  its 
expiration.  Held,  that  a  demurrer  thereto 
should  have  been  sustained  as  the  contract,  free 
from  fraud  or  mistake,  provided  in  itself  how 
it  might  be  canceled  without  liability  accruing 
to  either  party  thereto. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  County  Court,  McClain  County; 

A.  J.  Mauldin,  Judge. 

Action  by  B.  H.  Rackley  against  the  Ford 
Motorcar  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Judgment 
reversed,  and  cause  remanded,  with  direc- 
tions to  sustain  tbe  demurrer  to  tbe  amended 
petition. 

Douglas  B.  Crane,  of  Oklahoma.  City,  L. 

B.  Robertson,  of  Detroit,  Mich.,  and  Vaught 
&  Brewer,  of  Oklahoma  City,  for  plainUfl 
In  error.  L.  T.  COok,  of  Purcell,  for  defend- 
ant In  error. 


HOOKER,  C.  The  parties  hereto  In  Feb- 
ruary, 1914,  entered  into  a  written  contract 
by  the  terms  of  which  the  Ford  Motorcar 
Company  agreed  to  give  to  the  plalntiflT, 
Rackley,  a  limited  agency  for  tbe  purpose  of 
selling  automobiles,  etc.,  in  the  city  of  Purcell 
and  the  vldnity  thereto  until  September  30, 
1914. 

[1]  The  parts  of  the  contract  Involved  In 
this  lawsuit  are  sections  35  and  48,  which 
are  as  follows: 

"Section  35:  The  second  party  sliaU  have  the 
right  and  privilege  of  returning  to  first  party 
at  the  place  of  purchase  at  any  time  during  the 
term  of  this  contract  or  within  thirty  days  after 
its  cancellation  or  expiration  at  his  own  ex- 
pense, for  credit  at  the  purchase  price,  all  such 
new  parts  of  first  party's  automobiles  as  he  may 
desire  except  bodies,  tops,  tires,  lamps,  gener- 
ators,   speedometers,    windshields,     and    other 
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equipment  known  In  the  trade  as  acceesoriea, 
provided  same  are  In  as  good  condition  as  when 
sold  by  the  first  party  to  the  second  party." 

"Section  48:  Tliis  contract  shall  continue  in 
force,  and  govern  all  transactions  between  the 
parties,  until  September  30,  1914,  but  it  is 
agreed  that  either  party  shall  be  at  liberty  with 
or  without  cause  to  cancel  and  annul  this  con- 
tract at  any  time  upon  written  notice  by  reifis- 
tered  mail  to  other  party,  and  such  cancellation 
ehall  also  operate  as  a  cancellation  of  all  orders 
for  automobiles,  automobile  parts,  or  attach- 
ments which  may  have  been  received  by  first  par- 
ty from  the  second  party  prior  to  the  date  when 
such  cancellation  shall  take  effect." 

The  amended  petition  filed  In  this  cause 
alleges  the  execution  of  the  contract,  the  per- 
formance by  plaintiff  of  all  the  conditions 
Imposed  upon  him  thereby,  and  a  breach 
thereof  by  the  company  before  September  30, 
1914,  by  notice  as  provided  In  contract,  and 
that  as  a  proximate  result  of  the  breach  of 
said  contract  plaintiff  has  suffered  damages 
In  the  sum  of  $228.40,  as  stated  therein, 
and  further  has  been  damaged  In  the  sum  of 
$S77.50,  profit  of  seven  automobiles  which 
he  would  have  sold  within  the  territory 
allotted  to  him  by  his  contract  before  Sep- 
tember 30,  1914,  if  the  company  had  not 
breached  the  contract  by  taking  the  agency 
away  from  him  and  giving  It  to  another 
party.  To  this  amended  petition  the  company 
admitted  liability  for  all  of  the  Items  sued 
for,  save  one  Itan  of  |113.26  for  repairs  and 
damages,  and  the  item  of  $577.50  for  profits 
which  the  plaintiff  claimed  he  would  have 
made  as  stated  abovfc  And  the  company 
demurred  to  the  amended  petition  as  to  these 
two  Items,  and  the  trial  court  overruled  the 
demurrer,  whereupon  the  company  stood  up- 
on the  demurrer  and  appealed  to  this  court ; 
so  the  only  question  Involved  here  is  wheth- 
er the  trial  court  committed  an  en^or  in 
overmUng  the  demurrer  to  the  amended 
petition  of  the  plaintiff.  When  we  consider 
the  allegations  of  the  petition  upon  these  two 
matters  in  connection  with  the  contract  which 
is  the  basis  of  the  action,  we  find  that  sec- 
tion 35  of  said  contract  gave  to  Rackley  the 
right  and  the  privilege  of  returning  to  the 
first  party  at  the  place  of  purchase  at  any 
time  during  the  term  of  the  contract,  or 
within  30  days  after  its  cancellation  or  ex- 
piration at  his  own  expense  for  credit  at 
the  purchase  price,  all  such  parts  of  an  auto- 
mobile as  specified  therein.  There  Is  no  al- 
legation in  this  amended  petition  that  the 
plaintiff,  Rackley,  had  performed  or  had  at- 
tempted to  perform  said  contract  or  made 
any  effort  to  comply  therewith  by  returning 
said  repairs  to  the  company  in  order  that 
he  might  receive  from  the  company  credit 
for  the  purchase  price  of  said  repairs.  And 
in  the  absence  of  such  an  allegation  we  must 
hold  that  the  amended  petition  did  not  state 
a  cause  of  action  against  the  company  for 
the  repairs. 

[2,  8]  The  contract  further  provides  that 
the  same  shall  continue  in  force  and  govern 
all  transactions  between  the  parties  until  Sep- 


tember 80,  1914.  But  there  Is  a  farther  vro- 
vision  that  either  party  to  said  coucract  sbaU 
be  at  liberty,  with  or  without  cause,  to  can- 
cel and  annul  the  contract  at  any  time  upon 
written  notice  by  registered  mail  to  the  other 
party,  and  such  cancellation  shall  also  oper- 
ate as  a  cancellation  of  all  orders  for  auto- 
mobiles, etc.,  which  may  have  been  received 
by  the  company  from  Rackley  prior  to  the 
date  when  such  cancellation  shall  take  ef- 
fect There  is  no  allegation  of  fraud,  duress, 
or  mistake  made  by  either  party  hereto. 
The  contract  is  clear  and  free  from  am- 
biguity, and  unquestionably  gave  to  each  of 
the  parties  hereto  the  right  to  cancel  or  an- 
nul the  contract  at  any  time  prior  to  Septem- 
ber 30,  1914.  And,  Inasmuch  as  Rackley 
unquestionably  had  the  right  to  cancel  this 
contract,  revoke  his  agen<7,  and  refuse  to 
act  for  the  company  thereunder  at  any  time 
prior  to  September  30,  1914,  by  giving  the 
notice  prescribed  by  the  contract,  the  same 
privilege  must  be  accorded  to  the  company 
under  the  terms  of  this  agreement  which 
these  parties  voluntarily  made. 

The  fact  that  Rackley  Incurred  expenses 
In  order  to  comply  with  the  provisions  of 
the  contract  which  he  obligated  himself  to  do 
at  the  time  he  executed  the  same  cannot  de- 
prive the  company  of  the  rights  given  to  it 
by  the  contract  to  annul  or  cancel  the  same 
at  any  time  prior  to  September  30,  1914, 
by  giving  the  notice  prescribed  therein.  We 
must  construe  this  contract  as  we  find  It— 
neither  add  to  nor  take  from.  And  to  per- 
mit the  plaintiff,  Rackley,  to  recover  the 
profits  on  automobiles,  which  he  could  have 
sold  after  the  cancellation  of  the  contract 
and  before  September  SO,  1914,  would  be 
giving  that  construction  to  the-  contract 
which  is  contrary  to  the  terms  thereof,  and 
compelling  the  parties  to  remain  bound  by 
a  contract  long  after  the  same  has  expired 
by  Its  plain  operation,  and  thereby  rendering 
nugatory  that  part  of  the  c<mtract  which 
provides,  "but  it  is  agreed  that  either  party 
shall  be  at  liberty,  with  or  without  cause, 
to  cancel  and  annul  this  contract  at  any  time 
upon  written  notice  by  registered  mail  to  the 
other  party,"  etc.  These  were  not  idle  words; 
they  were  clearly  and  evidently  understood 
by  the  parties  when  they  executed  this  con- 
tract. And,  Inasmuch  as  the  parties  hereto 
have  provided  how  this  contract  may  be 
canceled  and  annulled,  a  compliance  there- 
with must  necessarily  end  their  relations 
thereunder. 

If  Rackley  is  entttied  to  recover  for  any 
profits  he  would  have  made  by  sales  after 
the  cancellation  by  the  company  of  the  con- 
tract, he  would  be  entitied  to  recover  for  all 
up  to  September,  1914.  Such  a  construction 
Is  not  supported  by  the  contract  The  au- 
thority or  power  of  Rackley  under  the  con- 
tract Is  not  coupled  with  such  an  Interest  as 
precludes  a  cancelloUon.  The  case  of  Cioo 
V.  Rogers,  31  Okl.  255,  121  Pac  201,  38  U  R. 
A.  (N.  S.)  366,  does  not  apply  here. 
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In  Foster  ▼.  Henderson  et  al.,  20  Or.  210, 
46  Pac.  889,  we  find  a  contract  whereby  Fos- 
ter agreed  to  devote  his  entire  time  and  abil- 
Itgr  for  one  year  from  the  20th  of  February, 
1893,  to  the  20th  of  February,  1894,  as  a 
salesman,  for  which  he  was  to  receive  $200 
per  month  during  said  year,  except  the  por- 
tion thereof  that  through  Illness  or  other  cause 
Is  not  devoted  to  the  interest  of  Henderson, 
although,  If  he  sold  $70,000  worth  of  leather 
for  Henderson  during  the  year,  there  was  to 
be  no  reduction  from  the  salary  for  loss  of 
time,  and  the  contract  further  provided  that 
this  agreement  may  be  canceled  by  either 
party  at  any  time  by  giving  fifteen  days'  no- 
tice.   The  court  in  its  opinion  said : 

"By  the  terms  of  the  contrsct  it  is  agreed  that 
plaintiff  should  devote  'his  entire  time  and  abil- 
ity' to  the  interests  of  the  defendant,  for  which 
he  was  to  be  paid  $200  per  month  'during  the 
year,  except  the  portion  of  said  time  that, 
through  illness  or  any  other  cause,  is  not  de- 
voted to  their  interests,  although,  •  if  he  sells 
$70,000  worth  of  leather  goods  for  them  during 
said  time,  then  there  is  to  be  no  reduction  from 
said  salary  for  loss  of  time.'  By  this  provi- 
sion the  time  lost  through  illness  or  otherwise 
was  not  to  be  paid  for  unless  plaintiff  should 
malce  sales  to  the  amount  specified,  and  there  is 
no  allegation  or  claim  that  he  did  so.  But  it  is 
said  defendant  exercised  its  option  to  terminate 
the  contract  l>efore  the  expiration  of  the  year, 
and  thus  deprived  plaintiff  of  the  opportunity 
to  make  the  necessary  sales.  But  defendant  bad 
a  perfect  right  to  terminate  the  contract  at 
any  time  upon  the  requisite  notice,  and  there  is 
no  stipulation  therein  that  plaintiff  should  be 
allowed  to  make  any  designated  amount  of  sales, 
or  that  he  should  have  any  longer  time  than 
the  life  of  the  contract  in  which  to  endeavor  to 
do  so.  He  was  employed  to  sell  goods  at  a  stipu- 
lated salary  for  the  term  of  one  year,  with  a  pro- 
vision allowing  the  contract  to  be  canceled  by 
either  party  at  any  time  upon  15  days'  notice ; 
and,  when  so  terminated,  all  rights  under  it 
ceased,  and  plaintiff's  compensation  must  be  de- 
termined by  the  condition  of  affairs  at  that 
time." 

In  McCormlck  Harvesting  Machine  Co.  v. 
Cordslemon,  101  111.  App.  140,  it  is  said: 

"Where  a  contract  itself  provides  the  method 
for  its  rescission,  it  should  be  followed.  •  ♦  • 
There  is  no  pretense  that  Martin  discharged 
appellee  for  cause.  He  discharged  him  simply 
because  he  did  not  think  the  business  justified 
bis  retaining  him.  That  being  his  sole  reason, 
he  should  have  given  the  written  notice  specified 
in  the  contract." 

The  Supreme  C!ourt  of  Michigan  In  Cum- 
mer T.  Butts,  40  Mich.  322,  29  Am.  Rep.  630, 
said: 

"Now  the  written  agreement  expressly  provid- 
ed for  a  revocation  by  either  party  on  a  notice 
at  flO  days  and  prescribed  no  other  condition 
than  that  there  should  be  'good  cause.'  It  made 
no  provision  that  the  party  who  should  thus  put 
an  end  to  the  contract  in  accordance  with  itself 
should  indemnify  the  other  for  the  loss  of  ex- 
pected gains,  and  of  course  contemplated  nothing 
of  that  kind.  Such  a  termination  of  the  con- 
tract would  be  pursuant  to  itself  and  would 
have  the  assent  of  the  parties  as  originally  giv- 
en in  the  instrument.  There  would  be  no 
breach  to  give  rise  to  a  cause  of  action." 

The  Court  of  Appeals  of  New  York  In 
Crawford  v.  Publishing  Co.,  163  N.  X.  404, 
B7  M.  B.  616,  said: 


"Where  plaintiff  offered  to  write  for  defendant 
newspaper  for  two  years,  providing  that  hi* 
services  should  be  satisfactory  to  the  publishers, 
and  in  case  they  were  not  that  he  should  have 
one  week's  notice,  which  offer  was  accepted,  de- 
fendant, on  giving  one  week's  notice,  had  the 
right  to  discharge  plaintiff  at  any  time  if  his 
services  were  unsatisfactory  for  any  reason,  of 
which  defendant  might  be  sole  judge." 

The  Supreme  Court  of  the  United  States, 
In  Lyon  v.  Pollard,  20  Wall.  403,  22  L.  Ed. 
362,  said: 

"The  only  object  or  purpose  of  any  notice  in 
the  case  was  to  apprise  the  party  on  whom  it 
was  served  that  the  other  party  intended  to  ter- 
minate the  contract.  The  contract  itself  fixed 
the  time  when  this  should  take  place,  namely, 
30  days  after  its  service.  The  fact  that  the  no- 
tice refers  to  a  past  notice  and  speaks  of  the 
termination  of  the  contract  as  being  already  ac- 
complished does  not  destroy  its  effect  as  a  notice 
of  present  intent  to  put  an  end  to  the  arrange- 
ment. This  notice  of  intent  the  contract  makes 
effectnal  at  the  end  of  30  days,  and  so  the  court 
was  asked  to  instruct  the  jury." 

In  Derry  v.  Board  of  Education,  102  Mlcb. 
631,  61  N.  W.  61,  the  Supreme  Court  of  Michi- 
gan said: 

"Where  a  contract  of  employment  provides 
that  it  may  be  terminated  by  the  employer  on 
one  week's  notice,  the  employe  is  entitled  to 
only  one  week's  salary  as  damages  on  refusal 
of  the  former  to  continue  his  employment" 

In  Warren-Scharf  Asphalt  Paving  Co.  v. 
Laclede  Construction  Co.,  Ill  Fed.  695,  49 
C.  C.  A.  652,  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  said: 

"The  Warren-Scharf  Asphalt  Paving  Com- 
pany, the  plaintiff  in  error,  sued  the  Laclede 
Construction  Company,  the  defendant  in  error, 
ul>on  a  contract  dated  March  14,  1809,  whereby 
the  former  company  agreed  with  the  latter  com- 
pany to  furnish  the  materials  and  perform  the 
necessary  work  and  labor  in  the  construction  of 
a  railroad  from  Peoria,  111.,  to  East  Clinton, 
in  the  state  of  Illinois.  In  one  count  of  the 
petition  it  was  alleged  that  the  defendant  com- 
pany  was  Indebted  to  the  plaintiff  company  in 
the  sum  of  $11,159.12  for  work  actually  done 
and  performed  in  the  execution  of  said  contract, 
for  which  sum  the  plaintiff  prayed  judgment. 
In  another  count  of  the  petition  it  was  alleged, 
in  substance,  that  after  work  to  the  value  of 
$11,159.12  had  been  performed,  and  on  or  about 
May  27^  1899,  the  defendant  company,  without 
any  default  on  the  plaintiff's  part,  abrogated 
the  contract  and  refused  to  allow  the  plaintiff 
to  proceed  further  in  the  performance  of  the 
same;  that,  if  the  plaintiff  had  been  allowed  to 
perform  Its  said  agreement,  it  would  have  real- 
ized a  profit  in  the  sum  of  $130,000,  for  which 
latter  amount  it  prayed  judgment  in  addition 
to  a  judgment  for  the  value  of  the  work  actu- 
ally performed  at  the  time  the  contract  was 
abrogated.  The  defendant  company  pleaded, 
in  sulntance,  that  the  contract  in  question  con- 
tained the  following  provision,  known  as  'par- 
agraph 12':  'The  party  of  the  second  part 
(namely,  the  Laclede  Construction  Company) 
shall  have  the  right  at  any  time,  and  for  any 
reason  which  may  appear  satisfactory  to  said 
party,  to  suspend  the  prosecution  of  the  work 
embraced  in  this  contract,  either  temporarily  or 
permanently,  upon  giving  ten  days'  notice  to 
the  party  of  the  first  part  (namely,  the  War- 
ren-Scharf Asphalt  Paving  Company)  of  his  in- 
tention so  to  do.  In  which  event  said  party  of 
the  first  part  shall  be  entitled  to  payment  in 
full  for  the  work  done  by  It  up  to  the  time  of 
such  suspension,  subject  to  such  deductions  as 
are  herein  elsewhere  provided  for ;  but  such  sus- 
pension shall  not  give  to  the  party  of  the  first 
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part  any  claim  for  damages  therefor  againat 
said  party  of  the  second  part.' 

"The  defendant  company  further  pleaded  that 
on  May  27,  1899,  by  virtue  of  the  aforesaid 
provision  of  the  contract.  It  notified  the  plain- 
tiff to  permanently  suspend  the  prosecution  of 
the  work  embraced  In  the  contract  upon  the  ex- 
piration of  ten  days  from  said  date,  and  that  the 
plaintiff  then  and  there  agreed  •  •  •  to 
waive  the  ten  days'  notice  required  by  the  pro- 
visions of  the  contract. 

"On  the  trial  of  the  case  the  defendant  com- 
pany admitted  an  indebtedness  to  the  amount 
of  $11,159.12  on  account  of  work  actually  done 
at  the  time  the  contract  was  abrogated,  and 
made  a  tender  of  that  amount,  whereupon  a 
judgment  was  entered  therefor  on  the  second 
count.  Upon  an  inspection  of  the  contract  the 
trial  court  ruled  that  the  provision  of  the  con- 
tract above  quoted  empowered  the  defendant 
company  to  abrogate  the  contract  on  ten  days' 
notice  without  liability  for  damages,  and,  in 
accordance  with  that  view  of  the  case,  directed 
a  judgment  to  be  entered  in  favor  of  the  defend- 
ant company  on  the  first  count  of  the  petition, 
wherein  the  plaintiff  sought  to  recover  unearned 
profits.  The  case  was  brought  to  this  court  up- 
on a  writ  of  error  by  the  plaintiff  company. 
The  sole  question,  therefore,  which  the  record 
presents  is  whether  the  trial  court  properly  con- 
strued the  twelfth  paragraph  of  the  agreement. 
We  are  of  opinion  that  the  clause  of  the  contract 
In  question  was  properly  interpreted  and  en- 
forced by  the  trial  court.  Indeed,  the  meaning 
of  the  clause  is  too  plain  to  admit  of  any  con- 
troversy. The  parties  to  the  agreement  had  in 
tamC  both  a  temporary  and  a  permanent  suspen- 
sion of  the  work,  and,  in  language  which  can- 
not be  misunderstood,  stipulated  that  the  de- 
fendant company  might  suspend  operations  un- 
der the  contract,  either  temporarily  or  perma- 
nently (that  is,  abrogate  the  contract  altogeth- 
er), on  ten  days'  notice.  And  as  if  to  make 
their  purpose  and  intent  more  clear,  and  to  put 
the  matter  beyond  dispute,  they  further  agreed 
that,  if  operations  under  the  contract  were  sus- 
pended, the  party  of  the  first  part  should  not 
have  any  claim  for  damages.  In  other  words, 
the  right  was  reserved  by  the  defendant  com- 
pany to  put  an  end  to  the  agreement  at  any 
time  on  ten  days'  notice,  without  liability  for 
damages.  It  was  entirely  competent  for  the 
p^ies  to  enter  into  such  an  agreement,  and 
such  stipulations  are  sometimes  found  in  con- 
tracts for  the  construction  of  railt-oads,  and  for 
the  doing  of  other  work  of  a  like  character, 
where  unforeseen  events  may  occur  to  render  a 
temporary  or  permanent  suspension  of  the  work 
both  desirable  and  necessary.^' 

Also  In  Morrlssey  v.  Broomal,  37  Neb.  779, 
66  N.  W.  386,  the  Supreme  Court  of  Ne- 
braska said: 

"The  contract  between  the  appellant  and  ap- 
pellees contained  this  clause:  'This  contract 
shall  be  terminated  on  the  1st  day  of  March, 
1890,  Wanzer  &  Co.  reserving  the  right  to  ter- 
minate the  same  by  giving  30  days'  written  no- 
tice; and  on  the  termination  of  this  contract, 
either  by  such  notice  or  at  the  expiration  of  the 
time  herein  agreed,  said  Wanzer  &  Co.  shall  be 
entitled  to  collect  from  said  Morrlssey  a  sum 
equal  to  one-half  the  charges  said  Wanzer  & 
Co.  would  receive  on  the  grain  said  Morrissey 
shall  then  have  on  hand,  according  to  the  afore- 
named rates  in  this  contract.'  On  November 
18,  1889,  appellees  notified  appellant  in  writing 
of  their  election  to  terminate  said  contract  on 
December  20,  1889,  and  on  said  last  date  appel- 
lees terminated  the  contract.  The  appellant's 
next  point  is  that  the  contract  between  him  and 
the  appellees  was  to  continue  in  force  until 
March  1,  1890,  notwithstanding  the  agreement 
therein  that  the  appellees  might  terminate  it 
sooner.    Appellant  bases  this  contention  on  an 


agreement  which  be  aHegM  existed  between  him- 
self and  ai>pellees  to  that  effect,  outside  of  the 
instrument  itself.  The  court  found  this  issue 
against  the  appdlant,  and  rightfully  so.  We 
cannot  stop  here  to  quote  the  corcspondenee  be- 
tween the  parties  leading  up  to  the  execution  of 
this  agreement,  but  it  settles  beyond  all  doubt 
that  the  contract  as  signed  and  as  it  exists  is  in 
all  respects  aa  all  parties  tibereto  understood  it 
at  the  time  of  its  execution.  The  evidence  shows 
that  the  appellees  refused  absolutely  to  contract 
with  appellant  on  any  terms,  unless  the  right  to 
terminate  the  contract  on  30  days'  notice  was 
reserved  to  them  in  the  instrument.  "There  waa 
much  correspondence  between  the  parties  on  this 
very  clause  prior  to  the  execution  of  the  con- 
tract ;  and  it  is  a  waste  of  words,  in  the  face  of 
this  record,  to  say  that  appellant  did  not  know 
that  the  right  to  terminate  the  agreement  was 
reserved,  or  that  there  was  any  agreement  or 
understanding,  even  on  appellant's  part,  that 
the  contract  should,  at  all  events,  run  to  March, 
1890.  Appellant  contends,  however,  that  not- 
withstanding the  clause  in  the  agreement  re- 
served to  appellees  the  right  to  terminate  it  on 
giving  30  days'  notice,  the  contract  could  not, 
as  a  matter  of  law,  be  thus  terminated.  We  do 
not  BO  understand  the  law.  When  the  right  t& 
terminate  a  contract  on  notice  is  reserved  with- 
out any  fraud  or  mistake,  but  with  the  actual 
knowledge  and  consent  of  all  parties  to  the 
agreement,  it  is  as  valid  in  law  as  any  other 
clause  of  the  instrument;  and  the  courts,  when 
called  upon,  will  enforce  it,  unless  to  do  so 
would  be  manifestly  contrary  to  equity  and  good 
conscience.  In  Ireland  v.  Dick  [130  Pa.  299] 
18  Atl.  735,  the  Supreme  Court  of  Pennsylva- 
nia say:  The  appellants  accepted  a  license  from 
the  appellees  for  the  manufacture  of  drilling 
jars.  •  •  *  The  agreement  was  in  writing; 
that  is,  it  was  a  printed  form,  filled  in  as  to 
names,  dates,  etc.,  in  writing,  and  with  the- 
addition  in  the  right-hand  margin  of  the  follow- 
ing stipulation:  "It  is  agreed  by  the  parties  of 
the  first  part  that  the  parties  of  the  second  part 
can  cancel  this  license  by  giving  thirty  daya' 
notice  in  writing."  This  portion  of  the  instru- 
ment *  *  *  is  presumed  to  express  the  ex- 
act agreement  of  the  parties  upon  the  subject. 
Both  of  the  parties  acted  under  the  agreemoit 
until  December  19,  1878,  when  the  licensees 
under  the  written  clause  *  •  •  gent  a  notice 
to  the  licensors  in  the  following  terms:  "We 
wish  to  cancel  our  license  concerning  the  manu- 
facture of  drilling  jars  •  *  •  as  per  con- 
tract." It  is  entirely  clear  that  this  letter  was 
an  absolute  and  complete  rescission  of  the 
agreement' 

"The  district  court  found  that  the  api>ellant 
was  not  entitled  to  recover  any  damages  from 
the  appellees  by  reason  of  their  having  termi- 
nated the  contract,  and  that  finding  is  the  next 
in  order  of  appellant's  complaints;  and  this 
claim  for  damages  is  based  solely  on  the  assump- 
tion that  the  appellees  violated  their  contract 
with  the  appellant.  But  did  they?  The  con- 
tract was  terminated  in  accordance  with  its 
provisions.  TTiere  is  no  evidence  tending  to 
show  that  it  was  terminated  by  the  app^ees 
for  a  sinister  purpose,  nor  that  in  exercimng 
their  right  to  terminate  it  they  acted  maliciously 
or  arbitrarily.  Indeed,  the  evidence  would 
support  a  finding  that  the  appellant's  own  viola- 
tion of  the  contract  afforded  sufficient  grounds 
for  its  termination  by  the  appellees,  had  the 
contract  by  its  terms  required  the  existence  of 
such  grounds  as  a  prerequisite  to  the  right  of 
the  appellees  to  terminate  it.  The  evidence 
shows  that  the  appellees,  however,  in  no  respect 
violated  either  the  letter  or  spirit  of  the  con- 
tract ;  nor  has  the  appellant  sustained  any  dam- 
ages by  reason  of  its  termination  for  which  ap- 
pellees can  be  made  liable.  The  losses,  if  any, 
suffered  by  the  appellant  in  consequence  of  tbe- 
termination  of  the  agreement  were  8U(A  only  as 
he  must  have  known,  when  he  signed  the  con- 
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tract,  might  ensue  if  it  should  be  terminated  ac- 
cording to  its  provisions." 

Uiidei>  fbe  authorities  dted  aboye  we  are 
of  tbe  opinion  that  the  trial  court  should 
have  sustained  the  demurrer  to  that  part 
ot  the  petition  whldi  sought  to  recover  dam- 
ages based  upon  profits  vrhlch  the  plaintiff 
beloTT  claimed  he  would  have  made  had  the 
contract  not  been  canceled  by  the  company, 
and  the  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  this  cause  remanded,  vrlth 
directions  to  the  trial  court  to  sustain  the 
demurrer  to  the  amended  petition  as  to  the 
two  items  set  forth  above. 

PE(R  CURIAM.   Adopted  in  whole. 


(M  Okl.  Ul) 

SPRINQPIELD  FIRB  &  MARINE  INS.  CO. 
V.  GRIFFIN.  FRANKLIN  FIRB  INS. 
CO.  V.  SAMB.  PHCENIX  INS.  CO.  OF 
HARTFORD  v.  SAMEi     (No.  8167.) 

(Supreme  Court  of  Oklahoma.     Jan.  2,  1917. 
On  Rehearing,  July  10,  1017.) 

(Syttalut  iy  the  Court.) 

1.  IifsUBAHCE   «=>836(1)— Ibon-Safb   Olavbk 

— GOUPUANCX. 

Under  the  facts  of  this  case,  held,  that  the 
"book  warranty  and  iron-safe  clause"  is  a  prom- 
issory warranty,  and  the  production  by  the  in- 
sured of  his  last  inventory  and  the  next  preced- 
ing inventory,  together  with  a  complete  set  of 
boolEa  kept  from  the  date  of  the  last  inventory 
to  the  date  of  the  fire,  is  a  compliance  with  the 
said  warranty  of  said  policy. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent.  IMg.  S  853.] 

2.  iHsxjBANCE  «=»146(3)— CoNDmoNS  —  Con- 
struction. 

A  condition  that  would  defeat  an  insurance 
policy  must  l>e  expressed,  or  so  clearly  implied 
that  it  cannot  be  misconstrued. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  295.] 

3.  Appeal  and  Ebbob  «=»970(2)— Evidbnob 
^=»498%— Discretion  of  Tbial  Coubt^ 
Admission  of  Opinion  Evidkncb. 

Tie  question  of  opinion  evidence  is  address- 
ed very  largely  to  the  sound  discretion  of  Uie 
trial  court,  and  its  ruling  that  the  witness  is 
sufficiently  qualified  will  not  ordinarily  be  dis- 
turbed, unless  it  clearly  appears  that  this  dis- 
cretion has  been  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  §  3850;  Evidence, .  Cent.  Dig. 
{{  2200,  2201.] 

4.  Insxtbance  ®=3645(3) — Pibe  Insubance— 
Genebal  Denial— Willful  Bubnino. 

A  general  denial  is  insufficient  in  an  action 
on  a  &-e  insurance  policy  to  present  the  issue 
of  the  willful  burning  of  the  property  by  the 
insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I!  1554,  1634-1641.] 

(Addition<il  Syllahut  by  Editorial  Staff.) 
On  Rehearing. 

5.  Pleading  ®=»261— Amendment— Issues. 

In  view  of  Rev.  Laws  1910,  §  4790,  preclud- 
ing defendant  from  amending  to  change  its  de- 
fense, it  was  not  the  trial  court's  duty  to  con- 


sider the  answer  as  amended  to  conform  to  the 
proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g{  794-800.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Johnston  County; 
J.  H.  Linebaugh,  Judge. 

Separate  actions  by  J.  T.  Griffin  against 
Springfield  Fire  &  Marine  Insurance  Com- 
pany, a  coi-poratlon,  and  Franklin  Fire  In- 
surance Company,  a  corporation,  and  Phcenlx 
Insurance  Company,  a  corporation,  consoli- 
dated in  the  trial  court  Judgment  for 
plaintiff  and  against  each  defendant,  and  de- 
fendants bring  error.     Affirmed. 

Scothorn  &  McRlll,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Horton  &  Smith,  of  Mc- 
Alester,  for  defendant  in  error. 

EDWARDS,  C.  The  parties  wiU  be  refer- 
red to  as  plaintiff  and  defendant,  according 
to  their  position  in  the  lower  court  -  This 
action  was  commenced  in  the  district  court 
of  Johnston  county,  Okl.,  by  J.  T.  Qriffln,  as 
assl;niee  of  A.  L.  Payne,  the  assured,  upon  a 
policy  of  insurance  issued  by  the  defendant, 
Springfield  Fire  &  Marine  Insurance  Com- 
pany, for  a  loss  sustained  by  the  assured  on 
the  10th  day  of  September,  1914..  There 
were  two  companion  cases,  each  brought  by 
the  plaintiff,  J.  T.  Griffin,  as  assignee,  one 
against  the  Phoenix  Insurance  Company  of 
Hartford,  and  the  other  against  the  Franklin 
Eire  Insurance  Company.  A  stipulation  was 
filed  in  court  in  which  it  was  agreed  by  and 
between  the  parties  that  the  three  actions 
might  be  consolidated  for  the  purpose  of  trial 
and  all  future  action  either  in  the  trial  or 
appellate  court,  but  that  separate  verdicts 
should  be  returned  and  separate  Judgments 
rendered,  but  that  all  should  be  covered  by 
one  Journal  entry,  and  that  the  appeal  should 
be  Joint,  in  that  the  pleadings  in  the  various 
causes  should  be  incorporated  in  one  case- 
made,  together  with  the  testimony  taken  in 
the  consolidated  case.  The  pleadings  in  the 
case  as  consolidated  are  practically  Identical. 
The  petition  is  in  the  usual  form,  and  al- 
leges that  A.  L.  Payne  was  the  owner  of  the 
stock  of  merchandise  Insured  on  Novemb^ 
3,  1913,  alleges  the  Issuance  of  the  policy 
with  copy  attached,  and  the  loss  and  dam- 
age on  the  lOtb  day  of  September,  1914,  and 
the  furnishing  of  the  proof  of  loss  and  the 
assigning  and  transferring  of  the  policy  to 
the  plaintiff  herein.  The  answer  of  the  de- 
fendant, after  formal  admissions,  is:  First, 
a  denial  that  the  policy  was  in  force  on  the 
10th  day  of  September,  1914.  Second,  the 
defendant  alleges  that  the  policy  contained 
an  Inventory  and  book  warranty  clause,  fol- 
lowed by  the  allegation  that  the  assured,  A. 
L.  Payne,  had  failed  to  make  a  substantial 
compliance  therewith,  thereby  rendering  said 
policy  null  and  void.  The  defendant  tenders 
the  full  amount  of  the  premium  received  on 


«=>For  otiiar  coses  «••  same  topio  and  KBY-NOIIBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  VjOOQIC 


482 


166  PACIFIC  BEPOBTER 


(OkL 


said  policy  Into  court  for  tbe  use  and  benefit 
of  the  plaintur.  Third,  the  defendant  al- 
leges that  the  policy  is  void  by  reason  of 
false  swearing  of  the  plaintiff  in  making 
proof  of  loss.  Fourth,  that  the  assured  at 
the  time  of  tbe  loss  had  violated  that  clause 
of  tbe  policy  limiting  the  amount  of  Insurance 
on  the  property  to  three-fourths,  and  had  at 
the  time  total  Insurance  In  excess  of  three- 
fourths  the  actual  cash  value  of  the  stock, 
the  reply  la  a  general  denial.  The  verdict 
was  for  the  plaintiff,  and  the  defendant,  aft- 
er tbe  overruling  of  Its  motion  for  new  trial, 
in  due  time  appealed  to  this  court 

The  plaintiff  in  error  assigns  and  argues 
several  grounds  for  reversal,  which  will  be 
considered  in  tbe  order  presented.  The  flrst 
assignment  Is  that  tbe  trial  court  erred  in 
overruling  the  defendant's  demurrer  to  tbe 
evidence  of  plaintiff.  In  order  to  make  clear 
the  contentions  of  the  plaintiff  and  defend- 
ant tu>on  tills  assignment,  it  is  necessary  to 
state  a  portion  of  the  evidence. 

[1,2]  The  evidence  shows  that  the  policy 
of  tbe  Springfield  Fire  &  Marine  Insurance 
Company  was  issued  on  November  3,  1913; 
the  policy  of  the  Fboenlz  Insurance  Com- 
pany, February  16,  1914;  and  tbe  policy  of 
tbe  Franklin  Insurance  Company,  March  4, 
1914.  Prior  to  tbe  issuance  of  said  policies 
and  on  or  about  July  1,  1913,  tbe  assured 
took  an  inventory,  and,  subsequently  to  the 
Issuance  of  said  policies  and  about  July  1, 
1914,  tbe  assured  took  another  inventory. 
The  fire  which  caused  the  loss  occurred  on 
the  10th  day  of  September,  1914.  It  further 
appeared  from  th6  evidence  that  the  assured 
kept  books  of  account  showing  purchases  and 
cash  and  credit  sales  from  the  time  of  taking 
his  Inventory  in  July,  1913,  until  the  taking 
of  the  inventory  in  July,  1914,  but  at  the 
time  of  the  fire  these  were  not  in  the  safe 
and  were  burned,  except  the  unpaid  individ- 
ual credit  accounts,  which  were  In  the  safe 
and  were  preserved.  From  the  time  of  tbe 
inventory  of  July  1,  1914,  to  tbe  time  of  the 
fire,  the  assured  kept  books  showing  a  com- 
plete itemized  account  as  required  by .  the 
policy.  After  the  fire  both  the  inventories 
of  July  1,  1913,  and  July  1,  1914,  together 
with  said  books  of  account  showing  the  pur- 
chase of  merchandise  and  cash  and  credit 
sales  subsequent  to  the  July,  1914,  Inventory, 
were  produced,  but  the  reicord  of  his  pur- 
chases and  cash  sales  between  July  1,  1913, 
and  July  1,  1914,  being  destroyed  by  the  fire, 
were  not  produced,  and  the  assured  testified 
♦Mt  he  had  no  way  of  telling  how  many 
goods  were  purchased  between  said  dates, 
and  had  no  way  of  telling  how  many  goods 
were  sold  between  said  dates,  except  by 
guesswork. 

Upon  this  state  of  the  record  tbe  defend- 
ant contends  that  there  is  a  violation  of  tbe 
book  warranty  clause  of  the  policy.  It  is  tbe 
theory  of  the  defendant  that  tbe  Inventory 
takrai  July  1,  1914,  with  the  last  preceding 


Inventory,  that  of  July  1,  1913,  must  be  pre- 
served and  produced  in  case  of  loss  and  that 
it  Is  also  necessary  that  the  books  be  kept 
during  the  continuance  of  the  policy,  and  be 
produced  in  case  of  loss,  and  that  a  failure 
to  do  so  is  a  breach  of  the  promissory  war^ 
ranty  contained  in  such  clause,  and  voids  the 
policy.  The  contention  of  the  plaintiff,  on 
tbe  other  hand,  is  that  there  has  been  not 
only  a  substantial  performance  of  the  book 
warranty  clause  of  the  policy  in  question, 
but  a  complete  performance  of  the  terms  of 
that  clause,  it  being  the  theory  of  the  plain- 
tiff that  the  Inventory  required  by  the  first 
section  is  an  Inventory  to  be  taken  in  tbe 
future,  as  it  is  after  this  inventory  is  provid- 
ed for  in  section  1  that  section  2  requires 
tbe  insured  to  keep  books;  that  is,  that 
books  are  not  required- to  be  kept  until  an 
inventory  is  taken  under  tbe  policy  and  this 
Inventory,  together  with  the  last  preceding 
inventory,  together  with  the  books  mention- 
ed, tbe  books  kept  after  such  last  inventory, 
must  be  produced;  that  tlie  only  require- 
ment as  to  any  records  to  be  kept  antedat- 
ing tbe  last  inventory  is  the  keeping  and 
producing  of  the  last  preceding  inventory; 
that  the  assured  is  required  after  taldng  an 
inventory  to  keep  a  set  of  books  thereafter 
imtll  tbe  taking  of  the  next  Inventory,  and  is 
not  required  to  produce  the  books  kept  ante- 
dating tbe  last  Inventory. 

The  Inventory  and  book  warranty  clause  Is 
in  three  sections,  as  follows: 

"1.  The  assured  will  take  an  itemised  inven- 
tory of  stock  hereby  insured  at  least  once  in 
each  calendar  year,  and  unless  such  inventory 
shall  have  been  taken  within  twelve  (12)  cal- 
endar months  prior  to  the  date  of  this  policy, 
the  same  shall  be  taken  in  detail  within  thirty 
(30)  days  after  said  date,  or  this  policy  shall  be 
null  and  void  from  and  after  the  expiration  of 
said  thirty  (30)  days,  and  upon  demand  of  the 
assured,  within  three  months  from  date  of  this 
policy,  the  unearned  premium  for  the  unexpired 
time  of  this  policy  shall  be  returned. 

"2.  The  assured  will  keep  a  set  of  bodes  which 
shall  clearly  and  plainly  present  a  complete 
record  of  the  business  transacted,  induding  all 
purchases,  sales  and  shipments  of  sndi  stock 
both  for  cash  and  credit,  from  the  date  of  the 
inventory  provided  for  in  the  first  section  of 
this  clause,  and  during  the  continuance  of  this 
policy. 

"3.  Tbe  assured  wULkeep  such  books  and  in- 
ventory, and  also  tbe^ast  preceding  inventory, 
securely  locked  in  a  fireproof  safe  at  night,  and 
at  all  times  when  the  building  mentioned  in 
this  policy  or  the  portion  thereof  containing  the 
stock  described  therein,  is  not  actually  open  for 
business,  or,  failing  in  this,  the  assured  will 
keep  such  books  and  inventories  at  night,  and 
at  all  such  times  in  such  place  not  exposed  to 
fire  which  would  ignite  or  destroy  the  afore- 
said building;  and  in  case  of  loss  the  assured 
specifically  warrants,  agrees  and  covenants  to 
produce  such  books  and  inventories  for  the  in- 
spection of  said  company.  In  the  event  of  fail- 
ure on  the  port  of  the  assured  to  keep  and  pro- 
duce such  books  and  inventories  for  the  inspec- 
tion of  said  company  this  entire  policy  shall 
become  null  and  void,  and  such  failure  shall  con- 
stitute a  perpetual  bar  to  any  recovery 
thereon." 
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A  decision  of  tbe  contention  here  made  de- 
pends upon  the  time  from  which  the  keeping 
of  bootcs  required  by  section  2  of  the  book 
warranty  clause  uhall  date.  Omitting  the 
modifying  clauses  in  this  section,  It  reads: 

"The  assured  will  keep  a  set  of  books  *  *  * 
from  the  date  of  the  inventory  provided  for  in 
the  first  section  of  this  dause,  and  during  the 
continuance  of  this  policy." 

Under  this  section,  when  shall  the  keeping 
of  books  commence?  Not  from  the  date  of 
the  policy,  because  section  2  does  not  stipu- 
late for  that  It  stipulates  that  books  shall 
be  kept  from  the  date  of  the  Inventory  pro- 
vided for.  Then,  what  inventory  Is  provided 
for  in  the  first  section?  The  first  section 
mentions  three  inventories,  or  inventories  un- 
der three  different  contingencies:  First,  the 
Inventory  taken  within  12  calendar  months 
prior  to  the  date  of  the  policy.  If  one  has 
been  taken.  Second,  an  Inventory  taken 
within  30  days  from  the  date  of  the  policy, 
If  none  had  been  taken  within  the  12  months 
preceding  the  date  of  tbe  policy.  Third, 
an  Inventory  to  be  taken  within  12  calendar 
months  from  the  preceding  inventory  wheth- 
er the  last  Inventory  be  either  the  first  or 
second  Just  mentioned. 

Here,  then,  are  mentioned  three  condi- 
tions under  which  a  different  Inventory 
might  be  referred  to  la  section  1.  Then, 
does  section  2,  In  referring  to  the  inventory 
to  be  taken  in  section  1,  refer  to  tbe  inven- 
tory taken  within  the  12  calendar  months 
preceding  the  date  of  tbe  policy  In  case  ono 
has  been  taken,  or  does  it  refer  to  tbe  in- 
ventory to  be  taken  within  30  days  after  the 
date  of  the  policy  If  none  was  taken  within 
the  12  calendar  months  next  prior  to  the 
date  of  tbe  iwllcy,  or  does  it  refer  to  the 
inventory  to  be  taken  within  12  calendar 
months  from  the  preceding  Inventory,  or  to 
all  of  them  as  dependent  upon  the  conditions 
In  the  particular  case?  Let  It  be  observed 
that  the  said  second  section  uses  the  term, 
"inventory  provided  for  in  the  first  section." 
The  term  "provided  for,"  as  here  used,  con- 
templates something  to  be  done  In  the  future, 
and  in  referring:  to  the  Inventory  carries 
tbe  idea  of  Inventory  to  be  taken,  not  to 
one  already  taken.  It  has  a  future  signifi- 
cance, and  tbe  taking  of  an  inventory  al- 
ready completed  could  not  be  said  to  be  pro- 
vided for. 

The  entire  clause  embracing  sections  1,  2, 
and  3  is  a  promissory  warranty,  and  com- 
prehends those  tilings  In  reference  to  the  in- 
ventory and  books  which  the  assured  prom- 
ises, covenants,  and  warrants  to  perform. 
Kot  existing  things,  or  things  already 'com- 
pleted, but  things  to  be  performed.  Each 
section  begins  with  a  promise.  "The  assured 
win."  The  promise  is  that  he  will  take  an 
inventory  and  will  keep  iMwks;  not  that 
be  has  taken  an  inventory  and  has  kept 
books.  Applying  this  line  of  reasoning  to 
the  conditions  as  they  exist  In  this  case^ 
an  inventory  luiving  been  taken  July  1, 1913, 
106r.-28 


and  within  12  months  prior  to  the  date  of 

the  policy,  and  another  on  July  1,  1914, 
within  12  calendar  months  from  tbe  date  of 
the  prior  inventory,  then  If  It  should  be 
said  that  the  Inventory  referred  to  In  sec- 
tion 2  as  provided  for  In  section  1  is  the 
one  taken  In  July,  1913,  we  will  have  the 
absurd  condition  of  tbe  assured  promising, 
in  November,  1918,  to  take  an  Inventory  and 
to  keep  books  (future  tense)  from  July,  1913. 
It  seems  dear  to  us  that,  in  the  abstract, 
the  Inventory  provided  for  in  section  1  Is 
an  Inventory  to  be  taken  either  within  30 
days  from  the  date  of  the  policy  in  case  one 
had  not  been  previously  taken  within  12 
calendar  months,  or  an  inventory  taken 
wltliln  12  calendar  months  from  the  one 
last  taken  in  case  one  had  been  taken  within 
the  prior  12  calendar  months.  In  the  case 
at  bar  an  inventory  was  not  by  tbe  terms  of 
the  policy  required  within  30  days,  but  was 
required  within  12  calendar  months,  land 
was  taken  as  required  on  July  1,  1914. 

Then  what  Is  meant  by  tbe  latter  i;>art  of 
the  second  section,  "and  during  the  continu- 
ance of  this  policy"?  Does  not  this  part  of 
the  section.  It  may  be  argued,  require  the 
keeping  of  books  from  tbe  date  of  the  policy 
during  its  continuance?  This  language,  con- 
sidered In  view  of  the  context,  clearly  means 
that  from  the  date  tbe  duty  to  keep  books 
once  attaches  it  continues  during  tbe  life  of 
the  policy.  It  Is  not  to  be  read  separate  from 
the  preceding  part  of  the  section  of  which 
it  Is  a  part.  It  has  often  been  held  that,  if  a 
policy  of  insurance  Is  susceptible  of  two  con- . 
structlons,  that  one  is  adopted  which  Is  more 
favorable  to  the  Insured.  Taylor  v.  Insur- 
ance ,  Co.,  25  Okl.  02,  106  Pac  354,  138  Am. 
St.  Rep.  906;  Oklahoma  National  Life  Ins! 
Ck).  V.  Norton.  44  Okl.  783,  145  Pac.  1138, 
li.  R.  A.  1915B,  695,  in  which  latter  case 
numerous  cases  are  cited.  But  we  do  not 
base  our  decision  on  this  point  upon  that 
line  of  authority.  It  would  be  easy  for  the 
Insurance  company  to  definitely  express  the 
date  or  point  from  which  it  is  the  duty  of 
the  Insured  to  keep  books.  We  think  the 
time  Is  fixed  by  the  foregoing  clause,  but 
not  so  clearly  as  might  ba  A  condition  that 
would  defeat  an  Insurance  policy  must  be 
expressed,  or  so  clearly  implied  that  it  can- 
not be  misconstrued.  Policies  should  be  par- 
ticularly construed  in  favor  of  the  Insured 
so  as  not  to  defeat,  without  a  plain  viola- 
tion of  the  terms  of  the  policy,  the  claim  of 
the  Insured  for  indemnity. 

We  are  not  oblivious  to  the  contention  of 
plaintiff  in  error  that  this  court  has  here- 
tofore taken  a  contrary  view  and  has  held 
that  books  must  be  kept  during  tbe  continu- 
ance of  the  policy;  i.  e.,  from  the  date  of 
the  policy.  Plalntlft  in  error  contends  that 
this  holding  Is  made  in  the  case  of  Shawnee 
Fire  Insurance  Co.  v.  Thompson  &  Rowell, 
30  Okl.  466,  119  Pac.  985.  In  that  case  tbe 
policy  was  issued  October  22,  1907,  the  loss 
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occurred  October  30,  190T,  or  8  days  after 
the  date  of  tbe  policy.  There  was  but  one 
inventory,  that  taken  In  the  preceding  Janu- 
ary. An  inventory  was  attempted  to  be 
taken  on  October  1st,  but  the  court  held  that 
tbe  records  made  were  wholly  InsuflScient  to 
constitute  an  inventory,  so  there  was  in  fact 
no  inventory  except  the  January  Inventory. 
The  January  inventory  in  that  case  was  tak- 
en prior  to  the  date  of  tbe  policy,  also  the 
October  inventory  attempted  to  be  taken  was 
likewise  prior  to  the  date  of  the  policy; 
there  was  no  inventory  taken  or  attempted 
to  be  taken  during  tbe  continuance  of  tbe 
policy.  The  court.  In  discussing  the  attempt- 
ed October  inventory,  says: 

"No  discussion  is  needed  to  demonstrate  that 
the  inventory  in  question  fails  to  meet  the  re- 
quirements of  this  definition.  EYom  the  items 
given  it  is  impossible  to  ascertain  either  the 
quantity,  the  number  of  items  included  in  the 
summarized  entry,  the  value  per  item,  the  rea- 
sonableness of  the  gross  valuation,  or  whether 
they  were  properly  within  the  purview  of  the 
policy.  The  inventory  furnishes  nothing  upon 
which  to  base  a  calculation.  •  »  •  Then  if 
the  October,  1907,  inventory  was  not  a  compli- 
ance with  the  terms  of  the  contract,  and  no  sub- 
stantial excuse  having  been  offered  for  the  fail- 
ure of  the  insured  to  keep  the  January  inven- 
tory, togetlAr  with  the  bocMus,  in  a  fireproof  iron 
safe,  we  must  hold  that  there  was  no  such  com- 
pliance with  the  terms  of  said  contract,  on  the 
part  of  the  assured,  as  would  warrant  a  recov- 
ery or  sustain  a  judgment  on  said  policy." 

The  decision  is  not  entirely  logical,  but 
it  may  be  gathered  from  tbe  foregoing  that 
if  the  court  in  that  case  had  found  the  at- 
tempted inventory  taken  in  October  to  be  suf- 
ficient, and  the  preceding  Inventory  of  Janu- 
ary had  been  produced  or  satisfactorily  ac- 
counted for,  it  would  have  held  tbe  insurance 
company  liable  under  the  policy;  the  court, 
in  its  opinion,  further  saying; 

"Yet,  it  is  seen  that  it  was  not  only  neces- 
sary to  preserve  the  inventory  on  hand  at  the 
date  the  policy  was  issued,  it  having  been  is- 
sued within  12  calendar  months,  but  that  it 
was  also  necessary  to  preserve  the  next  pre- 
ceding inventory  as  well.  Therefore,  no  matter 
how  the  October  inventory  is  treated,  whether 
sufficient  or  not,  according  to  the  plain  terms  of 
the  policy,  tbe  insured  were  bound  to  produce 
the  preceding  inventory,  or  to  show  good  rea- 
son for  not  doing  bo.  No  reasonable  excuse  has 
been  offered,  and  no  substantial  compliance  with 
the  terms  of  the  policy  has  been  had  in  that  re- 
gard. However,  we  hold  that  the  October  in- 
ventory was  not  a  sufficient  compliance  with 
tbe  terms  of  the  policy  to  excuse  the  produc- 
tion of  the  January  inventory,  especially  when 
it  is  admitted  by  the  plaintiffs  that  such  an  in- 
ventory had  been  taken,  but  was  negligently 
permitted  by  them  to  remain,  together  with  all 
the  other  necessary  books  and  papers,  without 
the  iron  safe,  and  thus  be  destroyed  by  the  fire 
wUch  destroyed  the  stock,  and  thereby  prevent- 
ed tbe  defendant  from  securing  that  evidence 
as  to  the  actual  loss  of  the  insured  which  the 
very  terms  of  the  contract  which  they  now 
seek  to  recover  under  provided  should  be 
done.    *    •    •" 

In  our  view  the  case  does  not  hold  as  con- 
tended by  defendant,  but  is  founded  on  a 
failure  to  preserve  tbe  last  and  next  pre- 
ceding inventory.     Anotber  case  from  this 


court  relied  upon  by  the  plaintiff  In  error 
in  support  of  its  contention  is  tbe  case  of 
Wadleigh  et  al.  v.  Home  Insurance  Ca  efe  aL, 
38  Okl.  316,  132  Paa  1111.  In  this  case  it 
is  not  disclosed  when  an  Inventory  had  been 
taken,  but  presumably  within  12  montlu 
prior  to  tbe  date  of  tbe  policy;  tbis  case 
simply  holds  that  it  is  necessary  for  tbe 
insured  to  keep  a  set  of  books,  stiowing  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases  and  sales,  and  that 
same  need  be  only  sudi  as  will  show  these 
matters  to  a  man  of  ordinary  intelligence, 
and,  concludes  by  holding  that  the  cashbook 
in  that  case  was  insufficient  to  constitute  a 
substantial  compliadce  with  the  warranty 
clause.  The  question  here  under  consid- 
eration was  neither  presented  to  nor  de- 
cided by  the  court  in  that  case,  and  nothing 
is  said  as  to  the  time  from  which  tbe  keq>- 
ing  of  books  should  date. 

The  only  other  Oklahoma  case  cited  by 
counsti  for  plaintiff  in  error  in  support  of 
its  contention  is  Scottish  Union  &  National 
Ins.  Co.  T.  Comett  et  al.,  42  Okl.  645,  142 
Pac.  315.  In  that  case  the  defense  was  that 
the  insured  had  violated  tbe  iron  safe  and 
inventory  clause  of  the  policy.  All  the  books 
and  accounts  and  inventories  were  destroyed 
in  tbe  flre,  and  the  opinion  does  not  disclose 
that  any  excuse  for  such  loss  was  made; 
nothing  is  said  about  the  date  of  the  polliT-, 
the  inventory  or  the  flre,  and  tbe  plaintiff 
contended  that  the  conditions  Imposed  by 
this  clause  bad  been  waived,  and  the  court 
simply  beld  that  tbe  iron  safe  and  inventory 
clause  of  the  p<Aicy  was  valid  and  for  the 
benefit  of  both  parties,  and,  further,  that  in 
view  of  a  nonwaiver  agreement  made  by  the 
parties  there  was  no  waiver  of  tbe  oonditioos 
contained  in  such  clause.  That  iS'  tbe  sum 
and  substance  of  the  opinion. 

The  only  other  case  cited  in  support  of  tbe 
contention  is  the  case  of  Miller  v.  Home  Ins. 
Co.,  12T  Md.  140,  06  Atl.  267.  The  facts  in 
that  case  are  these:  The  i>olicy  was  dated 
May  29,  1913;  was  delivered  on  June  12, 
1913;  tbe  flre  occurred  July  6, 1913,  less  than 
30  days  after  the  delivery  of  the  policy.  The 
assured  had  purchased  tbe  stock  and  fix- 
tures, and  as  a  basis  for  tbe  purchase  an 
inventory  was  made  upon  wbich  he  paid  1^25. 
and  testified  that  the  stock  was  Increased  by 
purehases  aggregating  $2,500.  He  took 
charge  of  the  stock  upon  purchasing  same, 
but  kept  no  books  showing  his  purchase  and 
sales,  having  merely  noted  In  a  memorandum 
book  the  amount  of  cash  received.  He  made 
no  prpvision  whatever,  by  iron  safe  or  other- 
wise, for  protection  of  bis  papers  from  de- 
struction by  fire,  and  no  contention  of  sub- 
stantial compliance  with  the  iron  safe  and 
book  clause  is  alleged.  Tbe  policy  is  sou^t 
to  be  avoided  on  the  claim  that  the  inventory 
taken  at  the  time  of  purchase  was  not  such 
an  inventory  as  was  contemplated  by  tbe  pol- 
icy, and  that,  therefore,  as  no  inventory  had 
been  taken  wltbln  12  months  prior  to  tbe 
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Issuacce  of  the  policy,  that  the  insured  had 
30  days  from  dellyery  thereof  within  which 
to  make  such  an  inventory  and  to  commence 
keeping  books,  which  period  had  not  expired 
when  the  Are  oecnrred.  A  verdict  was  in- 
structed, and  the  insured  appealed,  and  the 
court  held  that  the  Inventory  made  at  the 
time  of  purchase  was  within  the  terms  of 
the  policy,  although  taken  two  weeks  before 
the  date  of  the  policy.  This  case  seems  to 
sustain  the  contention  of  plaintiff  in  error 
that  books  must  be  kept,  beginning  with  the 
date  of  the  policy,  and  during  its  continu- 
ance. But  the  opinion  is  not  well  reasoned, 
and  will  not  be  followed  here. 

The  coDstnictlon  we  have  given  sections  1 
and  2  of  the  book  warranty  and  Iron-safe 
clause  Is  not  without  support  in  the  author- 
ities, although  there  seems  to  have  been 
very  few  decisions  on  the  precise  point  here 
Involved.  This  court,  in  the  case  of  Scot- 
tish Union  &  National  Insurance  C!o.  et  al.  v. 
Moore  Mill  &  Qln  Co.,  43  Okl.  370,  143  Pac. 
12,  In  discussing  a  book  warranty  clause  in 
the  policy  there  involved,  which  was  different, 
however,  to  the  clause  here,  in  that  it  re- 
quired the  assured  to  keep  a  book  contain- 
ing a  faithful  record  of  all  cotton  put  Into 
or  taken  from  the  gin  or  cotton  house,  says: 

"It  is  apparent  that  this  book  warranty 
clatise  was  not  retrospective  in  its  nature,  and 
that  the  book  of  futhful  record  required  there- 
by to  be  kept  was  not  intended  to  cover  trans- 
actions prior  to  the  date  of  the  execution  of 
the  policies.  In  other  words,  it  required  that 
plaintiff  keep  the  book  referred  to  beginnine 
with  that  date,  and  show  thereby  a  'faithful 
record  of  all  cotton  put  into  or  taken  from' 
these  warehouses,  beginning  with  the  dates  of 
the  policies." 

This  is  pertinent  here  only  as  an  expres- 
sion of  this  court  that  the  book  warranty 
clause  Is  prospective,  and  not  retrospective. 
In  the  case  of  Arnold  v.  Indemnity  Fire  Ins. 
Co.  et  al.,  152  N.  C.  232,  67  S.  E.  574,  the 
court  in  the  fifth  syllabus  holds: 

"An  iron-safe  clause  provided  for  annual  in- 
ventories, and  that  if  assured  had  not  taken 
a  complete  itemized  inventory  within  a  year 
prior  to  the  issuance  of  the  policy,  he  should 
take  one  within  80  days  of  the  issuance  of 
the  policy,  and  provided  for  the  keeping  of 
books,  etc.,  and  also  provided  that  the  assured 
should  keep  such  books  and  inventories,  and 
also  'the  last  preceding  inventory,'  if  taken, 
secure^  locked  in  a  fireproof  safe,  etc.  Hold, 
that  the  stipulation  as  to  the  last  preceding 
inventory  referred  to  was  con6ned  to  inven- 
tories taken  under  the  contract  of  insurance 
and  after  it  was  entered  into." 

In  the  case  of  Hanover  Fire  Ins.  Co.  v. 
Dole,  20  Ind.  App.  333,  60  N.  K  772,  It  is  held 
tbat  the  book  warranty  and  inventory  clause 
should  be  considered  together,  and  that  un- 
der such  provisions  the  Insured  was  only 
required  to  take  an  Inventory  at  some  time 
within  a  year  from  the  time  the  policy  is  is- 
emed,  and  thereafter  to  keep  books  as  pro- 
vided; however,  this  holding  was  not  neces- 
sary to  a  decision  of  the  case,  since  the  court 
held  that  such  conditions  were  waived  by 
the  Insurer,  hence  this  case  is  not  entitled 


to  much  weight.  The  case  of  Liverpool  ft 
London  ft  Globe  Ins.  C!o.  v.  Sheffy,  71  Miss. 
919,  16  South.  307,  dted  with  approval  by 
this  court,  in  the  case  of  Scottish  Union  ft 
National  Ins.  Go.  et  al.  v.  Moore  Mill  &  Gin 
Ck).,  rapra,  was  a  case  wherein  the  assured 
took  an  inventory  on  the  same  day  that  the 
policy  was  Issued  and  on  the  same  date  open- 
ed a  new  set  of  Ixwks.  The  Insurance  com- 
pany contended  that  on  account  of  failure 
of  the  insured  to  keep  the  old  books,  showing 
transactions  antedating  the  policy  sued  on, 
that  the  policy  was  forfeited.  The  court,  la 
passing  on  tills  contention,  says: 

"It  is  perfectly  apparent  that  the  insured 
did  exactly  what  this  iron-safe  clause  required 
him  to  do.  This  clause  made  it  obligatory  up- 
on him  to  keep  the  last  inventory  of  his  busi- 
ness, and  to  lieep  a  set  of  books  showing  a  rec- 
ord of  business  transacted,  including  all  pur- 
chases and  sales,  both  for  cash  and  credit,  and 
to  keep  the  inventory  and  books  securely  lock- 
ed in  a  fireproof  safe,  and  this  condition  the  in- 
sured fully  complied  witli.  His  duty  was  to 
keep  a  set  of  books  showing  a  record  of  busi- 
ness thereafter  transacted,  including  future  pur- 
chases and  sales.  He  did  not  consent  to  pre> 
serve  indefinitely  his  old  books,  showing  all  the 
past  transactions.  So  far  as  this  contention 
may  be  concerned,  it  was  immaterial  whether 
he  had  any  books  of  account  antedating  the 
policy." 

The  case  of  Carp  t.  National  Ina.  Co.  (Mo. 
App.)  99  S.  W.  623,  is  very  much  in  point 
here  on  the  state  of  facts;  in  that  case  the 
insured  had  taken  an  inventory  In  January, 
1901;  on  October  17,  1901,  his  policy  was 
issued ;  he  took  another  Inventory  within  the 
calendar  year,  January,  1902.  Thereafter, 
and  on  the  29th  day  of  January,  1902,  the 
stock  of  merchandise  insured  was  destroyed 
by  fire.  G}he  book  warranty  clause  set  out 
in  the  opinion  is  identical  with  the  one  here 
under  consideration,  and  the  court,  In  pass- 
ing upon  the  contention  made,  says: 

"He  was  only  required,  under  the  second 
subdivision  of  the  clause  quoted,  to  keep  books 
from  •  •  •  the  last  inventory.  The  first 
subdivision  of  the  clause  provides  that  he  shall 
make  an  inventory  within  thirty  days  after  the 
date  of  the  policy  if  one  has  not  been  taken 
within  one  year  prior  thereto;  otherwise  he  shall 
make  an  annual  inventory.  Having  made  such 
inventory  within  one  year  prior  to  the  date  of 
the  policy,  he  was  only  required  next  to  make 
an  annual  inventory.  As  we  have  seen,  he 
made  his  annual  inventory,  which  was  just 
completed  at  the  time  of  the  fire.  Subdivision 
2,  by  plain  construction,  only  required  him  to 
keep  books  after  the  annnal  inventory,  as  that 
was  the  only  inventory  required  under  the  pol- 
icy at  the  time  of  the  fire.  It  was,  therefore, 
immaterial  whether  a  l>ook  of  purchases  made 
prior  to  said .  last  annual  inventory  was  pre- 
served or  not.  There  was  no  necessity  that  a 
record  should  be  kept  of  prior  purchases  and 
sale  of  goods  after  the  date  of  the  last  inven- 
tory. This  inventory  would  show  the  amount 
of  goods  on  hand  at  the  date  of  such  inventory. 
Books  of  prior  date  would  be  wholly  worthless 
as  evidence  after  such  inventory  and  subse- 
quent purchases  and  sales." 

We  therefore  hold  that  the  assured,  in 
producing  the  last  Inventory,  together  with 
a  complete  set  of  books  kept  from  that  date 
to  the  time  of  the  fire  and  also  the  last  pre- 
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ceding  Inventory,  fnlly  complied  with  the 
requiremeiits  of  the  book  warranty  clause. 

[3]  The  second  assignment  of  error  relied 
Dpon  is  the  ruling  of  the  court  admitting  the 
testimony  of  certain  witnesses  touching  the 
matter  of  value  and  condition  of  the  mer- 
."■antlle  stock  prior  to  the  fire,  and  we  think 
that  the  rulings  of  the  trial  court  are  sub- 
ject to  criticism ;  and  while  this  court  holds 
that  the  fitness  of  the  witnesses  to  testify 
as  to  values  is  a  question  of  fact,  addressed 
to  the  sound  discretion  of  the  trial  court,  yet 
the  court  in  this  case  did  not  confine  the 
testimony  to  the  limits  that  should  have  been 
observed,  but  we  cannot  say  that  there  is 
shown  any  clear  abuse  of  discretion.  8  Enc. 
Of  P.  4  P.  747;  Yates  v.  Garrett,  19  OkL  449, 
92  Pac.  142 ;  Wichita  Falls  &  N.  W.  Ry.  Co.  v. 
McAIary,  44  Okl.  326,  144  Pac  583;  A.,  T. 
&  S.  P.  Ry.  Co.  V.  Baker.  37  Okl.  48,  130  Pac. 
577;  W.  F.  &  N.  W.  Ry.  Co.  v.  Harvey,  44 
Okl.  321,  144  Paa  681;  Adams  v.  SUte,  6 
Okl.  Cr.  347,  114  Pac.  847;  Continental  Ina. 
Co.  V.  Horton,  28  Slich.  173;  Rugensteln  v. 
Ottenhelmer,  70  Or.  600,  140  Pac.  747 ;  Enos 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  4  S.  D.  639,  57 
N.  W.  910,  46  Am'.  St  Rep.  796;  Graves  v. 
Merchants'  &  Bankers'  Ins.  Co.,  82  Iowa,  637, 
49  N.  W.  65,  31  Am.  St.  Rep.  507. 

The  next  assignment  urged  by  the  plain- 
tiff In  error  is  that  the  court  erred  In  its  in- 
struction No.  3,  followed  by  the  assignment 
that  the  court  erred  In  falling  to  give  defend- 
ant's requested  instruction  No.  5,  which  as- 
signments may  be  considered  together.  In- 
struction No.  3  complained  of  has  reference 
to  the  three-fourths  value  clause,  and  is  an 
attempt  by  the  court  to  tell  the  Jury  that  If 
they  find  that  from  the  time  of  the  taking  of 
the  respective  policies  that  the  total  Insurance 
at  no  time  exceeded  three-fourths  of  the  cash 
value  of  the  property  that  there  was  a  sub- 
stantial compliance  with  the  fourth  para- 
graph of  the  defendant's  answer.  This  In- 
struction is  subject  to  grave  critldam,  and 
should  not  have  been  given  in  the  form  It 
was  given.  The  Jury  simply  should  have 
been  told  upon  what  conditions  the  policy 
would  be  avoided  In  case  they  found  the  val- 
ue clause  had  been  violated.  The  defendant's 
request  No.  5  Is  Incorrect,  to  part.  In  that  It 
leaves  out  of  consideration  that  part  of  the 
property  not  destroyed  by  the  fire,  and  sim- 
ply Instructs  the  Jury  that  to  case  they  find 
that  the  Insured  at  the  time  of  the  fire  bad 
tosurance  to  excess  of  three-fourths  of  the 
cash  value  of  the  property  destroyed,  then 
the  defendant  breached  his  contract  and  for- 
feited his  right  to  recovery  under  the  policies. 
This  would  not  be  true,  since  no  considera- 
tion Is  given  to  that  part  of  the  fixtures 
which  it  is  shown  by  the  evidence  were  not 
destroyed.  Taken  altogether,  we  thtok  there 
is  no  such  error  to  the  instructions  given  and 
instruction  refused  as  would  warrant  a  re- 
versaL 


[4]  The  last  assignment  urged  Is  that  the 
court  refused  to  submit  to  the  Jury  the  ques- 
tion of  Incendiarism  or  arson  by  the  insured. 
We  doubt  if  the  record  is  to  condition  to 
have  warranted  a  submission  of  that  issue, 
even'  if  it  had  been  pleaded,  but  no  such 
issue  was  raised  by  the  pleadings.  It  would 
have  been  error  for  the  court  to  have  in- 
structed upon  that  issue.  19  Cyc.  928;  U 
Enc.  of  P.  &  P.  422;  Alamo,  etc,  Ins.  Co.  r. 
Heldemann  Mfg.  Co.  (Tex.  Civ.  App.)  28  S. 
W.  910;  Morley  v.  Liverpool,  eta,  Ins.  Co, 
92  Mich.  590,  52  N.  W.  939;  Heidenreich  r. 
.aStna  Ins.  Co.,  26  Or.  70,  37  Pac.  64;  Flyun 
V.  Merchants'  Mutual  Ins.  Co.,  17  lis.  Ann. 
135. 

Considered  as  a  whole,  we  believe  the  case 
was  fairly  tried,  the  issues  fairly  submitted 
to  the  Jury,  and  that  there  is  no  erioi  which 
would  warrant  a  reversal. 

The  Judgment  Is  affirmed. 

PER  CURIAM.    Adopted  lu  whola 

On  Rehearing. 

TURNER,  J.  [5]  In  the  petition  for  re- 
hearing it  is  urged  that,  toasmuch  as  evi- 
dence reasonably  tendtog  to  prove  tocendla- 
rlsm  went  to  the  Jury  without  objection,  the 
court,  to  the  absence  of  a  motion  to  amend 
which  was  not  filed,  should  have  consid* 
ered  the  answer  amended  so  as  to  conform 
to  the  proof  and  have  given  the  requested  in- 
struction upon  that  issue.  Not  so  for  the 
reason  that,  as  defendant  was  not  entitled  to 
so  amend  by  actual  leave  of  court,  as  sudi 
amendment  would  have  changed  his  defense, 
contrary  to  statute  (Rev.  Laws  1010,  {  4790), 
.so  it  was  not  the  duty  of  the  trial  court  to 
consider  the  answer  amended  to  conform  to 
the  proof,  as  the  effect  thereof  would  be  to 
give  indirectly  to  defendant  the  benefit  of 
an  amendment  which  he  had  no  right  directly 
to  receive. 

We  are  therefore  of  opinion  that,  tocendla- 
rism  not  being  in  issue,  there  was  no  error 
to  the  refusal  of  the  court  to  charge  upon  It 
as  requested,  and  that  the  petition  for  re- 
hearing should  be  overruled.  All  the  Jus- 
tices, except  KANE,  J.,  absent,  and  not  par- 
ticlijattog,  concur. 


MacKELLAR  et  al.  v.  REAMER.    (No.  7669.) 

(Supreme  Court  of  Oklahoma.    June  19,  1017. 

Rehearing  Denied  July  24,  1917.) 

(Syllahua  ly  the  Court.) 

Appeal  and  EIbbob  «=9l010(lJ— Quistioh  o» 

Fact— General  F'indino. 
Where  a  cause  is  tried  to  the  court  witliout 
the  intervention  of  a  jury,  a  general  finding  of 
the  court  will  l>e  given  the  same  weight  and  ef- 
fect as  the  verdict  of  a  jury;  and  where  there 
is  any  evidence  reasonably  tending  to  support 
such  finding,  the  same  will  not  be  disturbed  op- 
oD  appeal 

|Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3979-3981,  4024.1 
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Commissioners'  Oplnl(»[i,  Divlsloo  No.  3. 
Error  from  District  Court,  Tillman  County; 
Frank  Mattbews,  Ju^e. 

Action  commenced  In  Justice  court  by  O. 
Beamer,  plaintiff,  against  M.  M.  MacEellar 
and  George  Pinion,  defendants ;  case  dismiss- 
ed as  to  Pinion,  Judgment  rendered  against 
MacKellar.  Defendants  bring  error.  Af> 
firmed. 

John  B.  Williams,  of  Frederick,  for  plain- 
tiffs in  error.  Mounts  &  Davis,  of  Frederick, 
and  J.  R.  Charlton,  of  Bartlesvllle,  for  de- 
fendant In  error. 

BLHAEMORE,  C.  This  Is  an  action  In 
damages,  for  conTersion,  commenced  In  a 
Justice  court  in  Tillman  county  by  O.  Beam- 
er, plaintiff,  against  M.  M.  MacKellar.  and 
George  Pinion,  defendants.  Appeal  was  had 
to  the  district  court,  wherein  the  case  was  dis- 
missed as  to  Pinion,  and  Judgment  rendered 
against  MacKellar  for  |70,  to  review  which 
the  case  is  brought  here  by  proceeding  in 
error. 

Defendant,  MacKellar,  who  was  owner  of 
160  acres  of  land,  let  the  same  to  one  Hubert 
for  the  year  1914,  and,  to  secure  the  payment 
of  an  Indebtedness  evidenced  by  notes,  took 
from  Hubert  a  chattel  mortgage  upon  certain 
^leciflcally  described  property,  and  also  his 
"entire  Interest  in  all  crops  for-  19J.4"  on 
said  land.  MacKellar  further  contracted 
with  Hubert  to  break  40  acres  of  sod  land, 
and  for  such  services  to  allow  him  all  crops 
grown  thereon  during  the  year  1914.  There- 
upon Hubert  entered  into  an  agreement  with 
<3eorge  Pinion  by  the  terms  of  which  Pinion 
undertook  to  break  said  40  acres  and  plant 
the  same  to  co^on,  using  Hubert's  teams 
and  implements  and  giving  him  one-fourth 
of  the  yield,  in  performance  of  which  agree- 
ment a  crop  of  cotton  was  produced  on  said 
land.  In  June,  1914,  Hubert  sold  his  one- 
fourth  Interest  therein  to  the  plaintiff,  O. 
Beamer.  Upon  the  maturity  of  said  crop  de- 
fendant, MacKellar,  without  regard  to  such 
sale,  and  claiming  the  right  so  to  do  by  vir- 
tue of  his  mortgage  from  Hubert,  took  pos- 
session of  and  sold  the  one-fourth  of  said 
oottoQ  sold  by  Hubert  to  Beamer;  this  being 
the  pr(^erty  for  the  conversion  of  which 
plaintiff  recovered. 

Defendant  assigns  as  error  that  the  Judg- 
ment is  contrary  to  the  law,  contrary  to  the 
enridence,  and  against  the  weight  of  the 
eridence. 

On  the  trial  it  was  contended  by  plaintiff 
that  the  contract  relative  to  the  breaking  of 
the  40  acres  was  entirely  independent  of  all 
other  transactions  between  defendant  and 
Hubert,  and  that  the  crop  produced  thereon 
was  not  covered  by  the  Hubert  mortgage, 
nor  contemplated  as  security  for  his  debt  to 
MacKellar  by  the  parties  thereto.  The  evi- 
dence in  this  regard  was  conflicting.  A  Jury 
was  waived,  and  the  court  made  a  general 
finding    for    plaintiff,    necessarily    deciding 


thereby  that  the  cotton  alleged  to  have  been 
converted  was  not  subject  to  the  mortgage 
from  Hubert  to  defendant. 

In  this  Jurisdiction  It  has  been  held  in  an 
unbroken  line  of  authorities  that  where  a 
cause  is  tried  to  the  court  without  the  inter- 
vention of  a  Jury,  a  general  finding  of  the 
court  wUl  be  given  the  same  weight  and  ef- 
fect as  the  verdict  of  a  Jury,  and  where  there 
is  any  evidence  reasonably  tending  to  sup- 
port such  finding,  the  same  will  not  be  dis- 
turbed upon  appeaL 

The  Judgment  of  tlie  trial  court  ataoold  be 
affirmed. 

PBR  CURIAM.    Adopted  In  whole. 


BOARD  OF  COM'RS  OF  ALFALFA  COUN- 
TT  V.  FERGUSON.  (No.  8020.) 

(Supreme  Court  of  Oklahoma.     June  12,  1917. 
Reliearins  Denied  July  24,  1917.) 

(Sylldbut  ly  the  Court.) 

1.  JuRT  e=»17(l)— Appkai/^Tbial  by  JtmT. 

On  appeal  to  the  district  court  from  the 
action  of  a  board  of  county  commissioners  in 
disallowing  a  claim,  where  an  issue  of  fact  is  in- 
volved, either  party  to  the  appeal  is  entitled  t« 
a  trial  by  jury,  unless  the  right  thereto  is 
waived  as  provided  by  statute  or  a  reference 
ordered. 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  05.] 

2.  Jury  «=928(8)— AppeaI/— Tbiai.  bt  Jdbt— 
Waiveb. 

That  at  a  term  of  court  at  which  a  case  is 
set  for  trial  no  Jury  Is  in  attendance— such  term 
being  commonly  known  "as  a  nonjury  term" — 
does  not  deprive  a  party  to  the  cause,  where  the 
action  is  upon  a  money  demand  of  his  riBht,  if 
not  waived  as  provided  by  section  5016;  Rev. 
Laws  1910,  or  a  reference  ordered  to  a  trial  by 
a  jury,  if  an  issue  of  fact  li  involved  in  the  ac- 
tion. 

[EM.  Note.— For  other  cases,  see  Jnry,  Cent. 
Dig.  g  183.] 

Commission's'  Opinion,  Division  No.  1. 
Brror  from  District  Court,  Alfalfa  County. 

Proceeding  by  Walter  Ferguson  against  the 
Board  of  County  Commissioners  of  Alfalfa 
County,  State  of  Oklahoma.  From  a  Judg- 
ment of  the  district  court,  on  appeal  from  the 
disallowance  of  his  claim.  In  favor  of  plain- 
tiff, and  from  the  overruling  of  a  motion  for 
new  trial,  defendant  brings  error.  Reversed 
and  remanded. 

A.  J.  Titus,  Sp.  Oo.  Atty.,  and  Titus  &  Tal- 
bot, all  of  Cherokee,  for  plaintiff  Ux  enot. 
A,  R.  Carpenter,  of  Cherokee,  for  defendant 
in  error. 

COLLIER,  a  The  defendant  In  error  filed 
with  the  board  of  county  commissioners  of 
Alfalfa  county  a  bill  for  printing  the  "re- 
sale tax  list,"  which  bill  was  disallowed,  and 
the  defendant  in  error  appealed  to  the  district 
court,  and  in  said  district  court  secured 
Judgment  for  the  sum  of  | ,  to  which 


A=9For  other  coMS  «e<  (ama  topic  and  KBT-NVHBSR  la  all  Ker-Numbered  DtsnU  and  Indezsa 


Digitized  by 


Google 


438 


166  PACIFIC  REPORTER 


(Okt 


plaintiff  In  error  duly  excepted.  Timely  mo- 
tion was  made  for  a  new  trial,  which  was 
overruled,  exceptions  saved,  and  error 
brought  to  this  court.  Hereinafter  the  par- 
ties will  be  designated  as  they  were  In  the 
trial  court 

When  the  case  was  called  a  motion  was 
made  by  the  defendant  to  dismiss  the  appeal 
In  the  district  court,  and  as  the  original  case- 
made  stood  the  motion  was  well  taken,  but 
said  case-made  has  been  amended  and  shows 
that  the  trial  court  did  not  err  In  overruling 
the  motion  to  dismiss  the  appeal.  After  the 
motion  to  dismiss  the  appeal  had  been  dis- 
posed of,  the  defendant  objected  to  the  hear- 
ing of  the  cause  at  that  time  on  the  ground 
that  the  case  was  not  properly  triable  at 
that  term  of  the  court,  which  objection  was 
overruled  and  exceptions  saved.  The  de- 
fendant then  demanded  a  trial  by  jury,  which 
was  refused  by  the  court,  and  exceptions 
a«aln  saved.  The  term  of  the  court  at  which 
the  case  was  tried  was  a  nonjury  term. 

[1]  There  are  several  assignments  of  error, 
but  from  the  view  we  take,  we  think  It  Is 
necessary  only  to  consider  the  refusal  of  the 
court  to  grant  the  defendant  a  trial  by  jury. 
Section  1640,  Revised  Laws,  provides  for  an 
appeal  from  all  decisions  of  the  board  of  com- 
missioners upon  matters  properly  before 
them.  Section  1643,  Revised  Laws,  provides 
that  all  appeals  taken  to  the  district  court 
shall  be  docketed  as  other  causes  pending 
therein,  and  the  same  shall  be  heard  and  de- 
termined de  novo.  Section  1644,  Revised 
Laws,  provides: 

"The  district  court  may  make  a  final  judg- 
ment and  cause  the  same  to  be  executed,  or  may 
send  the  same  back  to  the  board  with  an  order 
how  to  proceed,  and  require  said  board  of  county 
commissioners  to  comply  therewith  by  a  manda- 
mus or  attachment  as  for  contempt." 

Section  1643,  supra,  provides  that  this  ap- 
peal to  be  tried  de  novo,  and  necessarily — 
there  being  no  admission  or  agreement  as  to 
the  facts — are  involved  the  questions  of  fact 
ab  to  the  rendition  of  the  services,  the  ex- 
tent of  the  same,  and  the  amount  of  com- 
pensation for  printing  said  tax  list  as  claim- 
ed by  the  account  which  was  presented  to 
and  disallowed  by  the  defendant,  as  to  the 
rendition  of  the  services,  the  extent  thereof, 
and  the  amount  of  the  compensation,  if  any, 
due  by  the  defendant  to  the  plaintiff,  enti- 
tled the  defendant  to  a  trial  by  a  jury.  In 
Avery  v.  Hays,  160  Pac.  712,  It  is  held: 

"Issues  of  fact  arising  in  an  action  for  the  re- 
covery of  money  only  must  be  tried  to  a  jury, 
unless  a  jury  trial  is  waived  or  a  reference  or^ 
dered  as  provided  by  statute." 

[2]  We  are  unable  to  see  that  the  fact  that 
the  case  was  tried  against  the  objection  of 
the  defendant  at  a  nonjury  term  of  court  In 
any  wise  forfeited  the  right  of  the  defend- 
ant for  a  trial  by  jury  of  the  facts  Involved 
in  the  controversy,  and  certainly  there  Is 
nothing  in  the  record  to  show  that  the  de- 
fendant expressly  waived  Its  right  to  a  trial 


by  Jury,  or  that  a  reference  was  ordered. 
While  section  1644,  Revised  Laws,  supra,  pro- 
vides that  the  court  nay  make  final  Judg- 
ment and  cause  the  same  to  be  executed,  or 
may  send  the  same  batik  to  the  board  with  an 
order  how  to  proceed,  and  require  said  boaid 
of  county  commissioners  to  comply  therewith 
by  some  summary  action,  this  certainly  does 
not  give  the  court  the  right  to  detomlne, 
without  the  aid  of  the  jury  the  facts  In- 
volved. Again,  section  4993,  Revised  Lam, 
provides: 

"Issues  of  law  must  be  tried  by  the  oonrt. 
unless  referred.  Issnes  of  fact  arising  in  actions 
for  the  recovery  of  money,  or  of  siiecific  or  per- 
sonal property,  shall  be  tried  by  a  jury,  unless  a 
jury  trial  is  waived,  or  a  reference  be  ordered,  at 
hereinafter  provided." 

We  have  not  been  favored  by  either  brief 
■*lth  a  citation  directly  upon  what  we  re- 
ga.Td  as  the  pivotal  question  In  this  appeal, 
and  after  most  dUIgent  investigation  we  have 
not  been  able  to  find  any  decision  exactly  in 
point  OD  the  question  involved.  The  case 
of  Garretson  v.  Ferrall,  92  Iowa,  728,  61  X. 
W.  251,  dted  by  plaintiff,  we  do  not  think 
sustains  the  contention  that  the  refusal  to 
grant  a  trial  by  jury  In  this  case  was  not 
reversible  error.  We  think,  and  so  hold,  that 
when  the  defendant  was  denied  Its  constitu- 
tional right  of  trial  by  a  jury.  It  was  not  In- 
cumbent upon  it  to  produce  any  evidence  In 
support  of  Its  action  In  refusing  the  allow- 
ance of  the  claim.  Therefore  It  cannot  be 
said  "that  where  the  evidence  warrants  the 
court  In  directing  a  verdict,  error  In  order- 
ing It  tried  to  the  court  Is  not  ground  for 
reversal,"  for  the  reason  that  the  defendant, 
not  having  offered  any  evidence  upon  the 
denial  of  Its  constitutional  right  to  trial  by 
Jury,  It  cannot  be  said  that  the  testimony 
warranted  a  direct  verdict;  therefore  the 
refusal  to  grant  a  trial  by  jury  was  reversi- 
ble error. 

As  the  other  errors  complained  of  will  not 
probably  arise  In  another  trial  of  the  cause, 
we  deem  it  unnecessary  to  review  them. 

For  the  error  pointed  out,  this  cause  is 
reversed  and  remanded. 

PER  CURIAM.    Ad<9ted  in  wh<rie. 


CAMPBELL  et  aL  V.  SHORT  et  aL 
(No.    7871.) 

(Supreme  Court  of  Oklahoma.     June  19,  1B17. 
Rehearing  Denied  July  24,  1917.) 

(SvUaUu  hy  tk«  Comrt.) 
1.  LA.NDLOan   AND   Tenant   9=>79(2>— Rnji- 

TION — ASSIQNEK    OF    TENANT. 

In  the  absence  of  force,  fraud,  or  misreprv- 
sentation,  the  relation  of  landlord  and  tenant 
is  established  between  the  lessor  and  the  as- 
signee when  one  in  possession'  of  lands  ac<:^pts 
an  assignment  of  a  lease  of  such  lands  and  as- 
sumes the  obligation  of  the  lessee  under  sncb 
lease;  such  act  being  an  acknowledgment  of  the 
lessor's  title  and  right  to  possession  at  the  tim» 
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of  accepting  the  anrignment  and  assominr  tbe 
lessee's  obligation  and  constituting  in  legal  ef- 
fect the  yielding  of  possession  of  tbe  land  to  the 
lessor  and  re-entering  same  under  such  lessor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  249,  250.] 

2.  Landlord     and     Tenant     ®=a64 — Land- 
liORo's  TrrtB— EsTOPPBa/— AsBiQNHE. 

The  rule  that  a  tenant  is  estopped  to  denr 
his  landlord's  title  is  applicable  to  the  status 
with  respect  to  the  lessor  occupied  by  an  aa- 
signee  of  a  lease  who  has  assumed  the  obliga- 
tion of  the  lessee,  although  at  the  time  of  sach 
assignment  the  assignee  was  in  possession  of 
the  premises,  holding  over,  under  a  lease  made 
to  him  by  another  and  different  lessor,  and  as  to 
such  estoppel  it  is  immaterial  whether  or  not 
the  tenant's  lessor  had  title  or  valid  right  to 
possession  to  the  lands. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  ITl,  177-18a] 

3.  Landlord    and     Tenant     «=s>64— Land- 
lord's Tttlk— Estoppel. 

One  who  has  enjoyed  tbe  use  and  posses- 
sion of  lands  for  the  full  term  of  a  lease  assign- 
ed to  him  and  by  him  accepted,  be  not  at  any 
Lime  having  been  evicted  from  the  land,  is  es- 
topped to  deny  the  title  of  the  lessor  in  a  suit 
for  rents,  although,  without  the  consent  or  con- 
aivance  of  the  lessor,  such  assignee  has  procur- 
ed a  sublease,  paying  rents  tJiereunder,  from 
>thers  not  claiming  under  the  first  lessor,  who 
brought  action  for  possession  against  such  as- 
signee, which  action  was  dismissed  on  the  ten- 
uit's  entering  into  a  sublease  with  such  per- 
sons, there  being  no  evidence  to  show  that  the 
Srst  lessor  consented  to  or  connived  at  such 
igreement  to  dismiss  or  had  knowledge  thereof 
It  the  time  same  was  done. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Oent  Dig.  fS  171,  177-180.] 

Commissioners'  OirfnlOTi,  Division  No.  1. 
Brror  from  District  Court,  Grady  County; 
(Vill  Linn,  Judge. 

Action  by  B.  F.  Short  against  F.  A.  Vickery 
ind  J.  D.  Sanders,  In  which  C.  B.  Campbell 
vas  made  a  party  defmdant,  and  on  his  ap- 
>licfltion  J.  S.  Mullen  and  others  were  made 
>artle8.  Judgment  for  plaintiff,  and  defend- 
ints  Campbell,  J.  S.  Mullen  and  others  ap- 
>eal.    Affirmed, 

Bond,  Melton  &  Melton,  of  Chickasha,  for 
>lalntiff3  in  error.  Blddle  &  Hommerly  and 
Vdolphus  Clark,  all  of  (Mckosha,  for  de- 
'endants  in  error. 

STEWART,  C.  B.  F.  Short,  as  plaintiff, 
iled  suit  in  the  district  court  of  Grady  coun- 
ty against  F.  A.  Vickery  and  J.  D.  Sanders 
'or  recovery  of  rents  alleged  to  be  due  to 
lie  plaintiff  under  tbe  terms  of  a  lease  of 
anda  made  by  the  plaintiff  to  defendants, 
.'ickery  and  Sanders  answered,  admitting 
aaking  the  lease  contract  with  the  plaintiff 
Lud  alleging  assignment  of  such  lease  to  C. 
i.  Campbell,  and  that  Campbell  assumed  pay- 
aent  of  the  rents  under  the  lease,  and  ask- 
ng  that  Campbell  be  made  party  defendant 
"ampbell,  being  made  a  party,  answered,  ad- 
alttlng  the  transfer  to  him  of  the  lease  made 
,y  Short  to  Vickery  and  Sanders,  but  deny- 
ng  liability,  and  further  alleging  that  the 
and   was  the  allotment  of  David  Dyer,  a 


fnll-Uood  Choctaw  Indian,  who  had  leased 
the  same  to  Short  for  a  period  of  five  years, 
but  that  such  lease  to  Short  was  in  violation 
of  law  and  void,  and  that  Short  had  not  paid 
the  lease  money  to  Dyer;  that  after  making 
the  lease  to  Short  Dyer  executed  another 
lease  to  J.  S.  Mullen  and  others  who  in- 
stituted suit  against  him  for  tbe  land;  that 
he  settled  said  suit  by  taking  a  lease  from 
Mullen  attd  others,  they  agreeing  to  protect 
him  in  his  possession  and  to  defmd  any  suit 
for  rentals  on  the  land;  that  he  had  paid 
the  rent  to  such  persons;  that  he  was  in 
possession  at  the  time  Short  took  the  lease, 
and  had  been  in  possession  for  a  number  of 
years;  that  he  did  not  go  into  possession  un- 
der the  Short  lease,  and  never  agreed  to  pay 
rents  to  Short  or  recognize  him  as  his  land- 
lord. Campbdl  asked  that  J.  S.  Mullen  and 
associates,  to  wit,  D.  N.  Morgan,  B.  D.  Elarl, 
K.  P.  Joice,  J.  Hlnkle,  and  E.  B.  Poole,  be 
made  parties  defendant,  and,  in  case  Short 
recovered  against  Campbell,  that  Campbell 
recover  from  said  persons.  J.  S.  Mullen  and 
aasotSates,  being  made  parties,  answered, 
denying  that  they  agreed  to  appear  and  de- 
fend any  suit  brought  a^nst  Cami>beU, 
but  admitting  liability  to  Campbell  for  any 
rents  paid  by  him  to  them  in  case  of  Judg- 
ment in  favor  of  Short  for  rents. 

The  cause  was  tried  without  a  Jury,  and  on 
request  of  defendants  Campbell  and  J.  S. 
Mullen  and  his  associates  the  court  made 
findings  of  fact  and  of  law  which  are  as  fol- 
lows to  wit: 

"I.  I  find  that  the  land  in  controversy  was  al- 
lotted to  David  Dyer,  Jr.,  a  member  of  the 
Chickasaw  Tribe  of  Indians  and  of  the  full 
blood,  and  that  on  the  14th  day  of  November, 
1903,  the  allottee  leased  the  lands  aUotted  to 
him  in  controversy  in  this  case  to  O.  B.  Camp- 
bell for  a  term  of  five  years  beginning  on  the 
1st  day  of  January,  1904,  and  that  at  the  time 
of  the  making  of  said  lease  the  said  David  Dyer, 
Jr.,  was  in  possession  of  said  lands  and  had  no 
other  leases  upon  the  same. 

"II.  I  find  that  G.  B.  Campbell  occupied  all 
the  land  under  the  lease  above  described  for  the 
years  1904,  1906,  1906,  1907,  and  1908. 

"III.  I  find  that  the  defendant  0.  B.  Camp- 
bell was  in  possession  of  the  land  in  question 
in  this  case  on  the  21st  day  of  August,  1908, 
holding  under  the  lease  made  to  him  on  the 
Ist  day  of  January  1904,  and  offered  in  evi- 
dence in  this  case. 

"IV.  I  find  that  in  August,  1908,  the  allot- 
tee executed  a  lease  to  the  plaintiff,  E.  F.  Short,. 
on  the  entire  tract  of  land,  both  homestead  and 
surplus,  which  lease  is  recorded  in  Book  40, 
page  447,  of  the  records  of  Grady  County,  Okl. 

"V.  I  find  that  on  the  14th  day  of  October, 
1908,  that  the  plaintiff,  E.  B\  Short,  leased  to 
the  defendants  F.  A.  Vickery  and  J.  D.  Sanders 
the  land  described  in  this  action,  for  the  full 
period  of  his  said  lease. 

"VI.  I  find  that  on  January  12,  1909,  Vick- 
ery and  Sanders  assigned  to  the  defendant  O.  B. 
Campbell  their  lease  for  the  same  considera- 
tion expressed  in  the  lease  from  the  said  Short 
to  the  said  Vickery  and  Sanders,  wherein  the 
said  C.  B.  Campbell  was  to  assume  the  payment 
of  the  rents  under  their  said  lease  to  said  EL 
F.  Short 

"VII.  I  find  that  January,  1909,  the  allottee, 
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DKvid  Vjet,  3t.,  leased  tlie  lands  described  In 
tliis  acti<Hi  to  the  defendant  J.  S.  AJiullen. 

"VIII.  I  further  find  that  on  the  Ist  daj  of 
June,  1910,  the  defendant  C.  B.  Campbell  leased 
said  lands  from  the  defendant  J.  S.  Mallen. 

"IX.  I  further  find  that  the  defendant  O.  B. 
Campbell  used  and  occupied  the  land  as  the 
tenant  of  the  plaintiff,  E.  F.  Short,  and  that 
the  relation  of  landlord  and  tenant  existed  be- 
tween them. 

"X.  I  further  find  that  the  defendant  O.  B. 
Campbell  used  and  occupied  said  lands  during 
the  entire  terra  of  the  plaintiG^s  lease,  and  that 
the  plaintiff,  E.  F.  Short,  permitted  him  to  so 
use  and  occupy  said  lands  during  said  term  as 
hia  tenant. 

"XI.  I  farther  find  that  the  consideration  ex- 
pressed in  the  lease  contract  from  Short  to 
Vickery  and  Sanders  was  $150  for  the  year 
1909  and  $300  per  year  for  the  years  1910, 
1911,  1912,  and  1013,  and  that  the  defendant 
C.  B.  Campbell  assumes  said  contracts  by  writ- 
ten assignment  and  agreed  to  pay  said  amounts 
to  the  plaintiff,  Short,  and  that  no  part  of  the 
same  has  ever  been  paid. 

"Conclusions  of  Law. 

"I.  The  court  concludes  that  as  a  matter  of 
law,  the  defendant  C.  B.  Campbell  having  held 
possession  and  occupied  and  used  said  prem- 
ises under  and  by  virtue  of  the  lease  contract 
made  and  entered  into  between  the  plaintiff, 
Short,  and  tlie  defendants  Vickery  and  Sanders, 
and  atrreed  to  pay  the  rents  therein  specified  to 
be  paid  by  tlie  said  Vickery  and  Sanders  to  the 
plaintiff,  that  the  defendant  Campbell  is  there- 
fore estopped  from  disputing  the  plaintiff's  title 
to  the  right  to  occupy  said .  premises,  and  that 
the  defendant  C.  B.  Campbell  is  liable  to  the 
plaintiff  for  the  full  amoimt  as  specified  in  said 
lease  contract,  with  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum." 

Jadgment  was  rendered  for  plaintifT  and 
against  Vickery,  Sanders,  and  Campbell  Joint- 
ly and  severally  for  the  full  amount  due  un- 
der the  terms  of  the  lease  contract  and  judg- 
ment was  rendered  In  favor  of  Campbell  and 
against  J.  S.  Mullen  and  associates  for  rents 
paid  by  Campbell  to  them.  The  defendant 
O.  B.  Campbell  and  those  against  whom  he 
obtained  judgment  filed  motions  for  a  new 
trial,  which  were  overruled,  with  exoepticma, 
and  they  bring  error  to  this  court 

Plaintiffs  in  error  submit  three  propositions 
as  follows: 

"First  Proposition. 

"A  lease  by  a  full-blood  Choctaw  allottee  of 
his  entire  allotment,  homestead,  and  surplus  to 
a  person  out  of  possession  for  a  full  term  of  five 
years,  when  the  allotment  is  occupied  by  a  les- 
see under  a  valid  contract  of  lease,  the  term  of 
such  lease  not  having  expired,  and  when  the  five 
years  lease  provides  that  the  term  shall  begin 
at  such  time  in  the  future  as  the  lessor  shall 
deliver  possession  of  the  land  to  the  five-year 
lessee  is  void,  and  does  not  entitle  the  lessee 
in  tile  five-year  lease  to  maintain  an  action 
against  the  former  lessee  in  possession  for 
rents. 

"Second  Proposition. 

"A  void  lease  of  a  Choctaw  full-blood  allottee 
to  a  third  person  out  of  possession  when  the 
land  is  in  possession  of  a  former  lessee,  under  a 
valid  lease,  a  lease  from  the  lessee  in  such  void 
lease  to  another  person  out  of  possession,  and 
an  assignment  of  such  lease  by  such  third  per- 
son to  the  former  lessee  in  possession  does  not 
create  the  relation  of  landlord  and  tenant  as 


between  the  lessee  in  the  Told  lease  and  tlw  for- 
mer lessee  in  possession  of  the  land. 

"Third  Proposition. 

"A  person  in  the  rightful  possession  of  real 
property  is  not  estopped  to  deny  the  right  of 
title  of_  a  lessee  under  a  void  lease  from  the 
owner  in  an  action  against  the  person  in  pos- 
session to  recover  rents." 

We  think  that  the  findings  of  the  court  are 
fully  supported  by  the  evidence.  Mullen  and 
associates  do  not  complain  in  this  court  of 
the  judgment  rendered  against  them  in  tAvor 
of  Campbell,  and  by  their  pleadings  they  ad- 
mit that,  if  the  Judgment  in  favor  of  Short 
and  against  C^impbell  is  justified,  Campbell 
is  entitled  to  judgment  against  them.  There- 
fore all  that  is  necessary  for  us  to  consider 
is  the  judgment  of  the  trial  court  as  against 
Campbell. 

[1,2]  If  the  judgment  against  Campbell  in 
affirmed,  the  Judgment  against  Mullen  and 
associates  would  therefore  necessarily  stand 
as  rendered.  In  Welchl  v.  Johnson.  27  Okl. 
518.  112  Pac.  989,  this  court,  referring  to  a 
tenant  of  lands,  says: 

"When  be  takes  possession  under  the  landlord, 
he  thereby  admits  the  title  under  which  the 
landlord  then  holds  and  the  landlord's  right  to 
execute  the  contract  under  which  defendant 
takes  possession ;  and  the  tenant  is  forbidden  to 
thereafter  deny  such  title  or  right  as  long  as  he 
retains  possession  of  the  premises  and  enjoys 
the  benefit  of  the  contract 

The  foregoing  doctrine  is  a  well-settiea 
principle  of  our  jurisprudence,  and  is  sup- 
ported by  this  court  in  the  following  cases: 
Hager  v.  Wikoff,  2  Okl.  580,  39  Paa  281; 
Young  T.  Severy,  5  Okl.  630,  49  Pac.  1024; 
Miller  V.  Wood,  165  Pac.  1178. 

From  the  findings  of  the  trial  court  quoted 
above  it  aiqpears  that  Campbell  was  In  pos- 
session of  the  land  on  January  12,  1909, 
he  having  originally  taken  possession  thereof 
under  a  lease  from  David  Dyer,  the  Indian 
owner  of  the  land;  that  at  such  time  the 
lease  from  Dyer  had  expired  and  had  not 
been  renewed,  Dyer  having  previously  by 
written  instrument  leased  the  land  to  Short 
for  a  period  of  five  years;  that  Short,  after 
leasing  the  land  from  Dyer,  had  in  writing 
leased  it  to  F.  A.  Vldcery  and  J.  D.  Sanders 
for  the  full  period  of  the  lease  from  Dyer 
to  him;  that  on  January  12,  1909,  Camp- 
bell purchased  the  lease  from  Vickery  and 
Sanders,  accepting  an  assignment  of  same, 
assuming  payment  of  rentals  thereunder,  and 
thereafter  used  and  occupied  the  land  under 
Short  without  intenuption  of  his  possession, 
during  the  full  period  of  the  lease;  that 
no  part  of  the  rental  was  ever  paid  by  Camp- 
bell to  Short 

Under  the  law  stated  supra,  if  Campbell 
became  the  tenant  of  Short,  he  would  be 
estopped  to  dispute  the  title  and  right  of  pos- 
session of  Short,  and  this  would  be  true  even 
If  the  lease  from  Dyer  to  Short  were  void. 
The  question  of  the  alienation  or  incumbering 
of  restricted  Indian  lands  does  not  enter 
into  the  case  in  so  far  as  the  rl«;hts  betweeo- 
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Sbaet  and  Ckinipben  are  oracerned.  We 
may  add,  however,  that  an  entry  of  lands 
under  a  void  or  defective  lease  for  a  term 
of  years  creates  a  tenancy  at  will,  and  If 
periodical  rents  be  paid,  the  tenancy  be- 
comes one  flrom  year  to  year.  This  proposi- 
tion Is  settled  In  this  court  by  authority  of 
the  following  cases:  Peters  v.  Holder,  40 
Okl.  93,  136  Pac.  400;  IVite  v.  Gaines,  25 
OkL  141, 105  Pac.  193,  26  L.  R.  A.  (N.  S.)  106. 
See,  also,  authorities  cited  In  24  Cyc.  1031. 
The  evidence  shows  that  Short  paid  Dyer  In 
fall  for  the  rent  of  the  land ;  hence  no  ques- 
tion as  to  Campbell's  liability  to  Dyer  for 
use  of  the  land  can  arise.  The  question  to 
be  determined  and  which  Is  decisive  of  this 
case  Is  whether  or  not,  In  legal  effect, 
Campbell  became  the  tenant  of  Short.  If 
tmdi  he  became,  tlien.  In  view  of  the  fact  that 
be  has  enjoyed  the  use  of  the  land  for  the 
fnl  term,  without  eviction  and  without  his 
possession  being  disturbed,  he  cannot  escape 
liability  to  Short  under  the  lease. 

The  def«idant  Oampbell  In  his  allegations 
concerning  the  lease  made  by  Dyer  to  Mullen 
and  associates  subsequent  to  the  lease  from 
Dyer  to  Short  and  from  Short  to  Vlckery 
and  Sanders  does  not  state  or  show  by  the 
pleadings  filed  thnt  there  was  any  validity 
to  the  lease  made  to  Mullen  and  associates, 
or  that  they  had  any  right  to  maintain 
an  action  for  posses^slon  of  the  land.  Nor 
do  we  think,  even  If  such  lease  gave  Mullen 
and  his  associates  the  right  of  possession, 
the  estoppel  of  Campbell,  if  a  tenant  of 
Short,  would  be  affected  thereby  under  the 
facts  in  this  case.  Campbell  was  not  evicted 
or  dispossessed,  and  no  Judgment  of  eviction 
or  dispossession  was  rendered  against  him. 
The  suit  of  Mullen  and  associates  was  dls- 
mliTsed  on  Campbell's  entering  Into  a  lease 
contract  with  them  In  which  they  agreed  to 
protect  Campbell  against  damages  that  might 
arise  in  the  erent  of  his  being  compelled 
to  pay  rent  to  any  other  claimant  of  the 
land.  The  evidence  does  not  show  that  Short 
consented  to,  connived  at,  or  had  any  knowl- 
edge of  the  dismissal  and  agreement  at  the 
time  same  was  made.  The  arrangement,  so 
lax  ■«  the  evidence  shows,  was  entlr'ely  be- 
tween Campbell,  on  the  one  hand,  and  Mul- 
len and  associates,  on  the  other.  "Snort  was 
not  consulted,  and  testifies,  the  testimony 
being  uncontradicted,  that  the  Mullen  suit 
did  not  describe  the  land  Involved  In  the 
instant  case.  Campbell  did  not  offer  the 
flies  in  the  case  or  other  competent  evidence 
showing  what  was  involved  In  the  suit  1^ 
Mullen  and  associates.  Campbell  did  not 
testify  in  the  case.  Mullen  was  offered 
as  a  witness  merely  to  Identify  a  writtai 
Instroment  purporting  to  be  a  lease  from 
Wm  to  Campbell,  as  well  as  a  written,  con- 
tract settling  pending  suits  concerning  the 
collection  of  rents  on  numerous  tracts  of 
land  described  therein.  The  plaintiff  made 
proper  objection  to  the  Introduction  of  sudi 


written  instrument,  on  which  objection  the 
court  reserved  Its  ruling.  The  objection 
should  have  been  sustained  In  so  far  as  the 
issues  between  the  plaintiff  and  Campbell 
are  concerned.  We  are  convinced  that  none 
of  these  transactions  are  material  to  the 
Issues  between  the  plaintiff.  Short,  and  the 
defendant  Campbell. 

[3]  It  Is  urged  with  much  vigor  by  the 
plaintiffs  In  error  that  the  lease  from  Dyer 
to  Short  Is  void,  and  that  the  defendant 
Campbell,  being. in  possession  at  the  time 
of  accepting  the  assignment  oil  the  lease 
made  to  Vlckery  and  Sanders,  Is  not  estopped 
to  deny  the  title  of  Short  as  his  lessor. 

It  does  not  appear  from  the -evidence  that 
the  defendant  Campbell  was  Induced  to  pnr- 
dmse  the  lease  and  assume  obligation  there- 
under by  force,  fraud,  or  misrepresentation, 
or  that  there  was  mutual  mistake  -of  fact. 
To  subscribe  to  the  proposition  of  plaintiffs 
In  error,  under  the  facts  in  this  case,  would 
be  directly  in  <9posItlon  to  the  wdl-nlj^ 
universal  holdings  of  the  courts  of  last  re- 
sort in  this  country.  When  Campbell  ac- 
cepted the  lease  made  by  Short  to  Vlckery 
and  Sanders,  in  legal  effect  he  yielded  pos- 
session, and  Immediately  re-entered  the  land 
as  the  tenant  of  Short.  His  re-entry  was 
that  of  Short,  under  whom  he,  after  accept- 
ing the  lease,  must  have  claimed  the  right 
of  possession  and  tenure  of  the  land.  The 
acceptance  of  the  lease  and  the  assuming 
of  obligation  thereunder  was  an  acknowledg- 
ment of  the  right  and  title  of  Short.  It 
would  have  been  futile  to  have  required 
Campbell  to  remove  from  the  land  so  that 
Short  or  Vlckery  and  Sanders,  under  Short, 
for  a  brief  spell,  could  take  possession  there- 
of when  Campbell  was  willing  to  recognize, 
and  did,  by  bis  acts,  recognize,  such  right 
of  possession.  The  law  does  not  require  the 
indulging  In  absurdities,  but  accords  to  In- 
dividuals the  right  to  waive  by  contract  the 
doing  of  utmecessary  acts. 

There  is  only  one  case  that  we  have  been 
able  to  find  which  seems  to  hold  to  the  con- 
trary, being  the  case  of  Tewksbury  v.  Ma- 
graff,  33  Cal.  237,  dted  by  plaintiffs  in  er- 
ror. Justice  Sawyer  renders  a  very  able  dis- 
senting opinion  In  which  numerous  authori- 
ties are  collated  supporting  th^  views  we 
have  expressed.  The  only  authority  dted 
In  support  of  the  majority  opinion  Is  Cor- 
nish V.  Seawell,  8  B.  &  C.  471.  Justice  Saw- 
yer distinguishes  Cornish  v.  Seawell,  saying: 

"And  in  Cornish  v.  Seawell,  8  B.  ft  C.  471, 
the  only  authority  cited  to  the  point  in  the  opin- 
ion of  my  associates  was  a  case  of  mistake,  and 
in  that  very  case  the  exception  is  properly  stat- 
ed and  limited." 

The  general  rule  Is  found  in  24  Cyc.  p. 
938,  and  Is  as  follows: 

"The  fact  that  the  tenant  was  In  poBsessIoa 
of  the  premises  at  the  time  of  the  creation  of 
the  tenancy  does  not  affect  the  estoppel  of 
the  tenant  to  deny  the  title  of  his  landlord.  To 
entitle  such  lessee  to  deny  his  landlord's  title 
there  must  be  proof  of  fraud,  unfairness,  mis- 
take, or  misapprehension  of  fact;  and  the  mere 
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fact  that  the  tenant  has  a  better  title  than  his 
landlord  does  not  of  itself  raise  the  presumption 
that  the  lease  was  a  fraud  or  accepted  by  mis- 
take." 

The  dtatlona  supporting  the  text  are  of 
wide  range  among  the  various  states  and  are 
from  courts  of  the  highest  standing,  inclnd- 
Ing  the  Supreme  Court  of  the  United  States. 
Among  those  we  have  examined  we  dte  the 
fcUowing:  Blankerthip  v.  Blackwell.  124  Ala. 
355,  27  South.  551,  82  Am.  St  Rep.  176; 
WllUs  T.  Harrell,  118  Ga.  906,  45  S.  E.  794 ; 
Patterson  v.  Hansel,  4  Bush  (67  Ky.)  654; 
Sage  T.  Halverson,  72  Minn.  294,  75  N.  W. 
229;  Loring  v.  Harmon,  84  Mo.  123;  Jones 
V.  BeiUy,  174  K.  Y.  97,  66  N.  a  649;  Jor- 
dan T,  Katz,  89  Va.  628,  16  S.  B.  866;  Lu- 
cas T.  Brooks,  18  Wall.  436,  21  L.  Ed.  779. 

We  have  examined  carefully  all  the  au- 
thorities cited  by  plaintiffs  in  error,  and 
have  considered  each  proposition  urged. 
We  are  of  the  opinion  that  there  was  no 
prejudicial  error  committed  by  the  trial 
court. 

The  Judgment  la  affirmed. 

FEB  CUBIAM.    Adopted  la  wholei. 


(14  Okl.  Cr.  682) 
CITY  OF  BLACKWELL  t.  BURQETT. 
(No.  A-2576.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.    Oct. 
16,  1917.) 

Appeal  from  County  Court,  Kay  County; 
Joshua  L.  Boberson,  Judge. 

Henry  Burgett  was  convicted  for  violation  of 
an  ordinance  of  the  City  of  Blackwell,  and  be 
appealed  to  the  county  court.  From  an  order 
discharging  the  jury  and  dismissing  the  case, 
the  City  of  Blackwell  appeals.  Appeal  dis- 
missed. 

0.  Robert  Bellatti,  Ci^  Atty.,  of  BlackweU, 
for  plaintiff  in  error.  Herman  S.  Gurley,  of 
Blackwell,  for  defendant  in  error. 

PER  CURIAM.  In  this  court  the  city  of 
Blackwell  appeals,  under  provisions  of  sec- 
tion 6,  ch.  147,  Session  Laws  of  1915.  The  rec- 
ord shows  that  Henry  Burgett  was  convicted 
in  the  police  court  of  the  dty  of  Blackwell  up- 
on a  complaint  purporting  to  charge  a  violation 
of  Ordinance  No.  210  of  said  city  by  using  in- 
decent language,  and  he  was  sentenced  to  pay  a 
fine  of  $20  and  $12.90  costs,  from  which  judg- 
ment he  appealed  to  the  county  court  of  Kay 
county. 

The  record  shows  that  upon  the  trial  of  the 
case  the  city  of  Blackwell  introduced  as  a 
witness  one  H.  L.  Moore,  who  was  duly  sworn 
as  required  by  law,  and  after  liis  name,  address, 
and  business  were  inquired  about  the  defendant 
objected  to  the  introduction  qf  any  further  evi- 
dence, on  the  ground  that  the  complaint  was  in- 
sufficient to  charge  an  offense  under  said  Ordi- 
nance No.  210,  whicli  objection  was  sustained. 
Thereupon  the  plaintiff  ottered  to  amend  the 
complaint  by  striking  out  certain  clauses  and 
adding  others. 

The  defendant's  objection  to  the  prra)oaed 
amendments  was  sustained  by  the  court  There- 
upon the  court  discharged  the  jury  and  dismiss- 


ed the  case,  ^le  record  fails  to  disclose  what 
particular  question  is  reserved  by  the  city,  and 
no  brief  has  been  filed  for  the  plaintiff  in  error. 
However,  we  are  of  the  opinion  that  the  police 
court  of  said  city  was  without  jurisdiction  to 
render  the  original  judgment  and  sentence  ap- 
pealed from.  See  Ex  parte  Johnson,  12  OkL 
Cr.  — ,  161  Pac.  1097. 

It  follows  that  the  appeal  should  be,  and  the 
same  is  hereby,  dismissed. 


(W  Or.  49) 

PARRINGTON  v.  WEINBERGER,  ConsUble. 
(Supreme  Court  of  Oregon.    Oct  16,  1917.) 

Department  1>  Appeal  from  CSrenit  Court 
Multnomah  Comity;   R.  O.  Morrow,  Judge. 

On  motion  to  re^U  mandate  and  correct  judg- 
ment as  reported  in  166  Pac  52&  Mandate 
corrected. 

Arthur  Lannutfa  and  Henry  L  Lyons,  both 
of  Portland  (Charles  M.  Hodges,  of  Portland, 
on  the  brief),  for  appellant  E.  A.  Geneste,  of 
Portland  (Virgil  L  Clark,  of  Portland,  on  the 
brief),  for  respondent 

BENSON,  J.  The  petition  of  defendant  here- 
in calls  our  attention  to  a  serious  oversight  in 
(he  original  opinion,  wherein  we  directed  a  judg- 
ment to  be  entered  in  accordance  with  the  prayer 
of  Uie  complaint  The  record  discloses  that 
the  complaint  alleges  damages  in  the  sum  of 
$100,  which  allegation  was  denied  by  the  an- 
swer, and  no  evidence  was  offered  upon  the  is- 
sue. 

Under  these  conditions,  the  plaintiff  is  not 
entitled  to  a  Judgment  for  damages,  and  the 
mandate  will  therefore  b«  corrected  in  accord- 
ance herewith. 

McBRIDE,  C.  J.,  and  BURNETT  and  HAR- 
RIS, JJ.,  concur. 


(IS  OU.  Cr.  643) 

GRACY  T.  STATE.     (Na  2735.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    July 
21,  19170 

(ByOabua  ly  the  Court.) 

t.  Rape  «=»35(3)— Violence— RssiBTAnci  — 

Evidence. 
Under  an  information  for  rape  which  al- 
leged that  the  defendant  committed  the  offense 
by  "force  and  violence  overcoming  the  resistance 
of  the  prosecutrix"  as  set  forth  in  subdivision  4, 
i  2414,  B«v.  Laws  1910,  evidence  is  admissible 
that  the  offense  was  committed  by  means  of  ao 
intoxicatiug  narcotic  administered  to  her  by  the 
defendant  or  with  his  privity  as  set  forth  in 
subdivision  6  of  said  section. 

[Bd.  Note.— For  other  cases,  tee  Rajpe,  Cent 
Dig.  i  44.] 

2.  Cbiuinai.  Law  ^»814(5)— iNsranonoit  — 
Separate  Offense. 
The  trial  court  gave  the  following  instrac- 
tion:  "You  are  further  instructed  that  all  per- 
sons concerned  in  the  commission  of  a  crime, 
whether  they  directly  commit  the  act  constituting 
the  offense  or  aid  and  abet  in  its  com  mission, 
are  principals;  and  in  this  connection  you  are 
instructed  that  if  you  find  and  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  Gordon 
Chamberlain  committed  the  crime  of  rape  in  ei- 
ther of  the  degrees  defined  in  these  instructioDS, 
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opon  tibe  penon  at  the  prosecutrix,  and  that 
th«  defendant  herein  aid^  and  abetted  or  as- 
sisted in  any  way  in  the  commission  of  such 
-offense,  then  you  will  find  him  guilty  of  such 
crime  aa  you  may  find  beyond  a  reasonable 
doubt  waa  committed  by  the  said  Gordon  Cham- 
berlain." Heli  erroneous,  as  when  considered 
in  connection  with  the  other  instructione  griven 
it  authorized  the  jury  to  convict  the  defendant, 
not  only  for  the  offense  charged  in  the  informa- 
tion upon  which  the  state  relied  for  a  convic- 
tion, but  alao  of  another  separate  and  distinct 
similar  offense  not  relied  upon  by  the  state. 

[E^  Note. — For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  {  1&79.] 

3.  Kape  ®=>59(20,  21)  —  Instbuction  —  Skpa.- 

BATE  AND  OlBTIKCT  OFFXNSE. 

The  giving  of  the  foregoing  instruction  in 
tliia  case  had  the  effect  of  placing  the  defendant 
opoa  trial  for  two  separate  and  distinct  offenses 
at  one  time  over  his  objection  and  exception 
thereto.  The  defendant  may  only  be  required 
to  defend  against  one  offense  at  a  time. 

[£M.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §  99.] 

AK>eal  from  District  Court,  Beaver  Coun- 
ty;  W.  C  Crow,  Judge. 

Daniel  D.  Oracy  was  convicted  of  the  crime 
of  rape  in  the  second  degree  and  sentenced 
to  imprisonment  in  the  penitentiary  for  a 
term  of  five  years,  and  appeals.  Reversed 
and  remanded,  with  directions. 

Loofbourrow  &  Rlzley  and  J.  W.  Culwell, 
all  of  Beaver,  for  plaintiff  in  error.  S.  P. 
Freellng,  Atty.  Gen.,  and  B.  McMillan,  Asst 
Atty.  Gen.,  for  the  State. 

MATSON  J.  [1]  The  informaUon  in  this 
case  charges  the  defendant  with  the  crime 
of  rape  by  force  overcoming  the  resistance 
of  the  prosecutrix  as  set  forth  is  the  fourth 
subdivision  of  section  2414,  Revised  Laws 
1910,  which  under  our  statutes  is  designated 
aa  rape  In  the  first  degree.  The  conviction 
was  for  rape  in  the  second  degree,  and  the 
evidence  adduced  upon  the  trial  in  behalf  of 
the  state,  if  believed  by  the  jury,  was,  in  the 
opinion  of  the  court,  sufficient  to  sustain  a 
^onvlctlon  under  the  sixth  subdivision  of  said 
section  2414,  supra,  where  by  reason  of  the 
administering  b^  the  defendant,  or  with  his 
privity,  of  an  intoxicating  narcotic  the  prose- 
cutrix was  rendered  insensible  or  unconscious 
to  such  an  extent  that  she  was  Incapable  of 
C(Hisentlng  to  the  act  or  offering  determined 
resistance  thereto. 

It  is  contended,  however,  by  counsel  for  the 
appellant  that  because  the  information  charg- 
es "rape  by  force  overcoming  resistance," 
and  the  Jury  convicted  the  defendant  of  rape 
in  the  second  degree  as  defined  In  the  sixth 
subdivision  of  the  section,  there  is  a  fatal 
variance  between  the  allegations  in  the  in- 
dictment and  the  proof  Introduced  at  the  trial 
which  to  sufficient  to  cause  a  reversal  of  this 
judgment  With  this  contention  of  counsel 
we  are  unable  to  agree.  Section  C922,  Revis- 
ed Laws  1910,  provided: 

"Whenever  a  crime  is  distinguished  into  de- 
grees, the  juty,  if  they  convict  the  defendant, 


must  find  tiie  degree  of  the  crime  of  which  he  is 
guilty." 

Section  5923,  Id.,  provides  In  substance  that 
the  jury  may  find  the  defendant  guUty  of  an 
offense  the  commission  of  which  is  necessa- 
rily Included  within  that  of  which  he  Is 
charged.  Under  the  English  statutes  and 
those  of  the  various  states  in  conformity 
therewith,  where  It  was  charged  against  the 
defendant  that,  the  crime  was  committed 
without  the  consent  and  against  the  wUl  of 
the  prosecutrix.  It  was  cmnpetent  to  prove 
that  the  prosecutrix  was  prevented  from 
resisting  or  giving  consent  by  reason  of 
threats  of  great  ibodlly  harm,  accompanied 
by  apparent  power  of  execution,  or  that  she 
was  prevented  from  resisting  by  reason  of 
having  been  furnished  with  or  administered 
an  Intoxicating  narcotic  by  the  accused,  or 
with  Us  privity.  Subdivisions  4,  5,  and  6 
of  section  2414,  supra,  are  clearly  related  to 
each  other,  and  where  the  Indictment  or  In- 
formation <^arges  that  the  act  was  ac- 
complished by  force  overcoming  the  resist- 
ance of  the  prosecutrix,  the  proof  may  show 
that  the  act  -was  committed  under  the  cir- 
cumstances set  forth  in  either  subdivision  8 
or  subdivision  6  of  the  statute. 

In  the  case  of  Wines  v.  State,  7  OkL  Cr. 
450,  124  Pac  466,  where  the  Information 
charged  "rape  In  the  first  degree  committed 
by  force,"  as  defined  In  subdivision  4,  there 
was  evidence  introduced  upon  the  trial  which 
clearly  showed  that  If  the  defendant  was  guil- 
ty at  all  of  rape,  he  was  guilty  of  rape  In  the 
second  degree  under  the  circumstances  set 
out  In  the  fifth  subdivision  of  the  statute. 
The  defendant  requested  an  instruction  based 
upon  said  fifth  sulMllvision,  and  this  court 
held  that  It  was  error  to  refuse  such  request- 
ed instruction  under  the  facts  In  that  case. 
The  holding,  therefore,  was  equivalent  to  a 
holding  that,  where  the  Indictment  charged 
rape  under  the  fourth  subdivision  of  the 
statute,  the  evidence  might  establish  the 
crime  under  the  flfth  subdivision. 

The  Califortla  and  the  Oklahoma  statutes 
defining  rape  are  practically  identical.  In 
the  case  of  People  v.  Snyder,  75  Cal.  323,  17 
Pac.  208,  the  identical  question  here  raised 
was  decided.    In  that  case  it  was  held: 

"Under  an  information  for  rape,  which  al- 
leged that  the  defendant  committed  the  offense 
'by  force  and  violence'  and  against  the  will  of 
the  prosecntrix  and  did  'feloniously  ravish'  her, 
evidence  is  admissible  that  the  offense  was  conk- 
mitted  by  means  of  an  intoxicating  or  narcotie 
substance,  administered  to  her  by  the  defend- 
ant" 

In  the  body  of  the  opinion  it  Is  said: 
"Thi^  contention  is  that,  while  the  information 
charges  the  crime  to  have  been  committed  by 
force,  violence,  etc.,  the  proof  shows  that  it  was 
committed,  if  at  all,  by  means  of  an  intoxicating 
or  narcotic  substance,  administered  to  the  pros- 
ecuting witness  by  the  accused,  and  that  under 
section  261  of  the  Penal  Code  an  information 
charging  the  crime  to  have  been  committed  by 
force  cannot  be  supported  by  proofs  shovring  it 
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to  hare  been  committed  bj  fraud  or  artifice. 
The  common-law  definition  of  rape  was  'the 
carnal  Icnowledge  of  a  woman  forcibly  and 
against  her  ^vill.'  4  Bla.  Com.  210.  And  the 
indictment  waa  substantially  in  the  form  of  the 
information  in  the  case  at  bar.  And  throuKh 
decisions  made  from  time  to  time,  it  trradually 
came  to  be  the  settled  law,  althougli  there  are 
cases  to  the  contrary',  that  under  such  an  indict- 
ment it  was  competent  and  sufficient  to  prore 
that  the  act  charged  was  committed  upon  a  child 
of  tender  years,  incapable  of  consent;  upon  a 
lunatic  or  insane  woman;  by  intimidation; 
whfn  the  woman  was  unconscious  of  the  nature 
of  the  act;  b^  the  administration  of  intoxicat- 
ing or  narcotic  substances;  by  false  persona- 
tion of  a  husband,  etc  'Hie  criminal  law  of  this 
state  followed  the  common-law  definition  of  the 
crime  down  to  the  adoption  of  the  Codes.  Hit- 
tcll's  On.  Laws,  |  1440.  Section  261  of  the 
Penal  Code  commences  as  follows:  'Rape  is  ao 
act  of  sexual  intercourse  accomplished  with  a 
femnle  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances.'  Then 
follow  six  subdivisions,  which  recite  substantial- 
ly the  things  which,  as  above  briefly  indicated, 
could  be  proven  under  the  general  common-law 
indictment.  And  the  position  taken  by  appel- 
lant really  ia  that  the  indictment  and  the  proof 
must  follow  and  be  confined  to  one  of  the  six 
subdivisions  of  the  section.  We  think  the  true 
construction  of  section  2C1  to  be  that  thereby 
the  Legislature  meant  merely  to  put  beyond 
doubt  the  rule  that  on  an  information  for  rape 
the  things  mentioned  in  the  subdivisions  could 
be  proven,  and  would  establish  the  crime.  It 
is  not  intended  to  alter  or  establish  a  rule  of 
pleading,  or  tt)  create  six  different  kinds  of 
crime.  Now,  as  before  the  adoption  of  the 
Code,  under  an  indictment  similar  to  the  In- 
formation in  this  case,  any  of  the  matters  men- 
tioned in  section  2(>1  may  be  proved.  Tliey  are 
included  in  the  words  'by  force  and  violence, 
and  against  her  will,'  and  'did  feloniously 
ravish,'  as  fully  now  as  they  were  then." 

In  tbe  case  of  Commonwealth  t.  Bnrke, 
105  Mass.  376,  7  Am.  Rep.  531,  a  similar  quea- 
tlon  arose  as  to  tbe  construction  to  be  giv- 
en tbe  Alassacbusetts  statute.  In  that  case 
tbe  court  said: 

"The  earliest  statute  of  Massachusetts  upon 
the  subject  was  passed  in  1642,  and,  like  the 
English  Statutes  of  Westminster,  used  'without 
consent'  as  synonymput  with  'against  her  will,' 
as  is  apparent  upon  reading  its  provisions, 
which  were  as  follows:  (1)  'If  any  man  shall 
unlawfully  have  carnal  copulation  with  any  wo- 
man child  under  ten  years  old,  he  shall  be  put 
to  death,  whether  it  were  with  or  without  the 
girl's  consent'  (2)  'If  any  man  shall  forcibly 
and  without  consent  ravish  any  maid  or  woman 
that  is  lawfully  married  or  contracted,  he  shall 
be  put  to  death.'  (3)  'If  any  man  shall  ravish 
any  maid  or  single  woman,  committing  carnal 
copulation  with  her  by  force,  against  her  will, 
that  is  above  tbe  age  of  ten  years,  be  shall  be 
either  punished  with  death,  or  with  some  other 
grievous  punishment,  according  to  circumstanc- 
es, at  the  discretion  of  the  judges.'  2  Mass. 
Col.  liec.  21.  Without  dwelling  upon  the  lan- 
guage of  the  first  of  these  provisions,  which 
related  to  the  abuse  of  female  children,  it  is 
manifest  that  in  the  second  and  third,  both 
of  which  related  to  the  crime  of  rape,  strictly 
so  called,  and  differed  only  in  the  degree  of 
punishment,  depending  upon  the  question  wheth- 
er the  woman  was  or  was  not  married  or  en- 
gaged to  be  married,  the  Legislature  used  the 
words  'without  consent,'  in  the  second  provi- 
sion, as  precisely  equivalent  to  'against  her 
will,'  in  the  third.  The  later  revisions  of  the 
statute  have  abolished  the  difference  in  punish- 
ment, and  therefore  omitted  tbe  second  provi- 
sion, and  thus  made  the  definition  of  rape  in  all 


cases  the  rarisblng  and  carnally  fawwing  a  wo- 
man 'by  force  and  against  her  will,'  in  <he  third. 
Mass.  Col.  Laws  (Ed.  1600)  9;  (Ed.  1672)  15: 
Mass.  Prov.  Lews  1682,  1603  (4  W.  &  M.) 
c.  19,  I  11;  Mass.  Prov.  Laws  1697  (»  W.  Ill) 
c.  18;  SUte  Ed.  66,  296:  St.  1S05,  c.  97,  {  1; 
Rev.  St.  c.  125,  i  18;  Gen.  St.  c.  160,  i  26l 
But  they  cannot,  upon  any  proper  mie  of  con- 
struction of  a  series  of  statutes  in  pari  materia, 
be  taken  to  have  changed  the  description  of  tbe 
offense.  Commonwealth  v.  Snsland,  4  Gray 
[Mass.]  7;  Commonwealth  ▼.  Bailey,  13  Alien 
[Mass.]  641,  646.  We  are  therefore  unanimous- 
ly of  opinion  that  the  crime,  which  the  cidence 
in  this  case  tended  to  prove,  of  a  man's  having 
caninl  intercourse  with  a  woman,  without  her 
consent,  while  slie  was,  as  he  knew,  wholly 
insensible  so  as  to  be  incapable  of  consenting, 
and  witli  such  force  Its  was  necessary  to  ac- 
complish the  purpose,  was  rai>e.  If  it  were 
otherwise,  any  woman  in  a  state  of  utter  stupe- 
faction, whether  caused  by  dninkcnness,  sudden 
diiseaae,  the  blow  of  a  third  person,  or  dru!;s 
which  she  had  been  persuaded  to  take  even  by 
the  defendant  himself,  would  be  improtected 
from  personal  dishonor,  Tbe  law  is  not  open 
to  such  a  reproach." 

See,  also,  tbe  following:  People  v.  Crosby, 
17  Cal.  App.  618,  120  Paa  441;  People  v. 
O'Brien,  130  Cal.  1,  62  Paa  297;  People  r. 
Van'n,  129  Cal.  118,  61  Pac.  776;  Berry  et 
al.  V.  State,  4  Okl.  Cr.  202,  111  Pac.  676,  31 
L.  R  A.  (N.  S.)  849:  Adams  v.  State,  5  Okl, 
Cr.  347,  114  Pac.  347. 

[2,  3]  It  Is  also  contended  that  the  coart 
erred  In  giving  the  following  instruction: 

"(4)  Tou  are  further  instructed  that  all  per- 
sons concerned  in  the  commission  of  a  crime, 
whether  they  directly  commit  the  act  constitut- 
ing the  offense  or  aid  and  abet  in  its  commis- 
sion, are  principals;  and  in  this  connection  you 
are  instructed  that,  if  you  find  and  t>eiieve 
from  the  evidence  beyond  a  reasonable  doubt 
that  Gordon  Chamberlain  committed  the  crime 
of  rape  in  either  of  the  degrees  defined  in  the."* 
instructions,  upon  the  person  of  the  prosecutrix, 
and  that  the  defendant  herein  aided  and  abetted 
or  assisted  in  any  way  in  tbe  commission  of 
such  offense,  then  you  will  find  him  guilty  of 
such  crime  as  you  may  find  beyond  a  reasonable 
doubt  was  committed  by  tlie  said  Gordon 
Chamberlain." 

It  is  contended  that  this  instmctlon  au- 
thorized tbe  jury  to  convict  tbe  defendant 
of  either  first  or  second  degree  rape  if  they 
believed  from  the  evidence  beyond  a  reascHi- 
able  doubt  that  Gordon  Chamberlain  com- 
mitted the  crime  in  either  of  the  degrees. 

It  Is  contended  that  the  Information  makes 
no  mention  of  Gordon  Chamberlain,  and  that 
there  was  no  contention  upon  tbe  part  of 
the  state  which  would  indicate  to  the  defend- 
ant that  be  was  being  tried  for  tbe  crime  of 
aiding  and  abetting  said  Gordon  Chamberlain 
in  the  commission  of  the  crime  charged. 

Under  our  statutes  If  the  defendant  con- 
spired with  another  to  commit  the  crime  of 
rape  by  the  administering  of  intoxlcatliiK 
narcotics  for  the  purpose  of  rendering  the 
prosecutrix  incapable  of  resisting  tbe  act  or 
consenting  thereto,  and  said  act  was  there- 
by accomplished  by  such  other  person,  it 
was  unnecessary  to  charge  such  defendants 
jointly  with  the  offense.  Under  such  a  state 
of  facts  each  would  be  a  principal,  and,  as 
such,  could  be  separately  indifrted  or  inform- 
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ed  against  for  the  act  diarged.    Section  2104, 
Revised  Laws  1910. 

In  tbls  case  tbe  defendant  was  charged 
with  the  commission  of  the  crime,  and  the 
evidence  of  the  state  in  chief  was  confined 
to  proving  that  this  defendant  directly  com- 
mitted the  act  charged.  However,  during  the 
progress  of  the  trial  It  developed  from  the 
testimony  of  the  prosecntriz,  and  also  that  of 
Gordon  Chamberlain  in  behalf  of  the  defend- 
ant, that  tbe  said  Chamberlain  had  under 
like  circumstances  committed  an  act  of  sex- 
ual intercourse  with  the  prpsecutrlx  a  short 
time  before  the  prosecutrix  claims  that  this 
defendant  ravished  her.  There  was  proof, 
therefore,  of  two  separate  and  distinct  of- 
fenses, if  otfenses  at  all.  The  evidence  as  to 
the  act  by  Chamberlain  was  brought  out  on 
the  cross-examination  of  the  prosecutrix. 
The  state  did  not  rely  upon  said  act  for  a 
conviction  of  this  defendant  as  an  accessory 
before  the  fact  of  that  crime,  but  confined 
Its  evidence  to  proof  of  the  act  charged  in 
the  information  as  that  committed  by  the  de- 
fendant himself.  Had  the  act  committed  by 
Chamberlain  alone  been  relied  upon  by  the 
state  for  a  conviction,  and  the  state's  evi- 
dence was  confined  thereto,  then  this  record 
would  have  afforded  this  defendant  a  pro- 
tection against  a  subsequent  prosecution  for 
aiding  and  abetting  Chamberlain  in  the  com- 
mission of  his  alleged  sexual  act ;  but  a  per- 
son may  not  be  put  upon  trial  for  one  al- 
leged criminal  act  upon  which  the  state  re- 
lies and  supports  by  evidence  and  be  con- 
victed of  a  separate  and  distinct  criminal  act 
not  relied  upon,  although  evidence  of  the  lat- 
ter act  may  be  admissible  as  part  of  the  res 
gestee  of  the  act  charged. 

It  has  never  been  held  by  this  court,  or 
by  any  other  appellate  court  with  whose  de- 
cisions we  are  familiar,  that  an  accused  may 
be  put  upon  trial  for  the  commission  of  one 
offense  and  the  jury,  by  the  court's  instmo- 
tions,  be  authorized  to  convict  blm  either  of 
tbat  offense  or  of  a  similar  separate  offense 
not  relied  upon  by  the  state,  not  Included 
within  the  offense  charged,  although  evidence 
of  the  commission  of  such  separate  and  sim- 
ilar offense  was  competent  to  be  introduced. 
But  this  the  Jury  was  specifically  authorized 
to  do  by  instruction  No.  4,  supra,  given  by 
tbe  court  in  this  case.  Under  said  instruc- 
tion, and  the  others  given,  the  jury  returned 
a  general  verdict  of  guilty  of  rape  in  the 
second  degree.  Therefore  this  court  is  un- 
able to  determine  whether  this  plaintiff  in 
error  was  convicted  for  the  alleged  crime  of 
rai>e  accomplished  by  him  personally,  which 
net  the  state  relied  upon,  or  for  aiding  and 
ribettlng  the  said  Chamberlain  in  ravishing 
the  prosecuting  witness  which  the  trial  court 
erroneously  authorized  the  Jury  to  do.  The 
instructions  of  the  court  had  the  effect  of 
placing  the  defendant  upon  trial  for  two  sep- 
arate and  distinct  offenses  at  the  same  time. 


Under  our  Ccmstitatloa  and  statute  be  may  , 
only  be  required  to  defend  against  one  of- 
fense at  a  time.  The  giving  of  such  an  in- 
struction was  prejudicial  and  in  violation  of 
the  accused's  substantial  rights.  It  was  un- 
authorized by  the  issues,  and  is  such  error 
as  to  require  a  reversal  of  this  Judgment 

Other  alleged  errors  are  relied  upon  for 
a  reversal,  among  which  is  tbe  InsuQlclency 
of  tbe  evidence  to  sustain  a  conviction.  The 
evidence  is  conflicting,  but  if  the  Jury  believe 
that  of  the  prosecuting  witness  to  the  ex- 
clusion of  the  defendant's  testimony,  and  that 
of  his  witnesses,  it  Is  sufficient  to  support  the 
judgment  had  the  court's  Instructions  been 
properly  confined  to  the  issues.  The  other 
errors  relied  upon  are  not  such  as  will  likely 
occur  upon  a  retrial  of  the  cause.  The  Judg- 
ment of  the  trial  court  Is  reversed,  and  tbe 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

The  warden  of  tbe  penitentiary  is  directed 
to  deliver  the  said  Daniel  D.  Gracy  into  tbe 
custody  of  the  sheriff  of  Beaver  county,  Okl., 
upon  proper  demand  to  be  returned  to  said 
county  for  another  trial  of  this  cause. 

DOYIiB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 

(U  Okl.  Cr.  6C2) 

CROSBY  T.  STATE.    (No.  A-2730.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  21,  1017.) 

(Syllabut  by  the  Court.) 
Criminal  Law  «=»1130(4)— Appeai/— Affibm- 

ANCE. 

Where  the  defendant  appeals  from  a  jndg- 
ment  of  conviction,  and  no  briefs  are  filed  or 
argument  presented,  this  court  will  make  an  ■ 
examination  of  the  record,  and,  if  do  funda- 
mental error  appears,  tbe  judgment  will  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2970,  3205.] 

Appeal  from  District  Oourt,  Okmulgee. 
County ;  Ernest  B.  Hughes,  Judge. 

Dug  Crosby  was  convicted  of  the  crime  of 
burglary,  and  appeals.    Affirmed. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMU- 
lon,  Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  Plalntdff  in  error  was  pros- 
ecuted in  the  district  court  of  Okmulgee 
county,  charged  by  information  with  tbe 
crime  of  burglary  in  the  second  degree.  He 
was  found  guilty,  and  his  punishment  as- 
sessed by  the  Jury  at  confinement  In  the  pen- 
itentiary for  a  period  of  four  years.  From 
this  Judgment  he  has  appealed. 

No  appearance  was  made  by  any  one  rep- 
resenting plaintiff  in  error  as  counsel  when 
this  case  was  called  for  oral  argument ;  nei- 
ther has  any  brief  been  filed  directing  tlie 
attention  of  the  court  to  any  supposed  errors 
upon  which  the  appeal  was  taken.  This  be- 
ing nu  appeal  from  a  conviction  for  a  felony. 
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we  have  taken  the  precaution  to  carefully 
examine  the  record,  and  hard  discorered  no 
errors  which  will  warrant  a  rerersal  of  the 
Judgment 

The  Judgment  of  the  district  court  of  Ok- 
mulgee county  is  therefore  affirmed. 

DOYIiB,  P.  J.,  and  ARMSTBONO,  3.,  coa- 
cat. 


(13  Okl.  Cr.  652) 
MONTGOMERT 


▼.   STATE. 


(!No.   A-2700.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    July 
21,  1917.) 

(Syllabut  by  the  Covrt.) 

1.  CbIminai,  Law  <6=»393(1)— iNCHiiaNATTRO 
EviDKNCK— Documentary  Evidknce. 

Where  it  is  contended  that  the  accused  was 
compelled  in  violation  of  section  21,  art.  2,  Con- 
stitution, to  give  evidence  which  tended  to  in- 
criminate him  by  reason  of  the  production  of  the 
original  copy  of  an  alleged  forged  deed  which 
formed  the  basis  of  the  charge  against  him,  pur- 
suant to  an  order  of  court  to  produce  same,  it 
must  aiSrmatively  appear  from  the  record  that 
the  accused  himself  was  compelled  to  produce 
or  give  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  871.] 

2.  CwMiNAL    Law    <8=>1137(5)— iNCBniiNAT- 
iNG  EviDENCEi— Estoppel. 

Where  the  accused  takes  the  witness  stand 
in  his  own  behalf  and  testifies  that  he  never 
had  in  his  possession  the  original  copy  of  the  al- 
leged forged  deed,  which  had  theretofore  been 
produced,  he  will  not  be  permitted  in  this  court 
to  assert  a  claim  that  he  was  compelled  to  pro- 
duce it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3007.] 

8.  Chimin AL  Law  €=3393(1)  —  Incbiminatino 
Evidence — Personal  Pbivileqe. 
Where  defendant  demanded  a  severance  and 
was  separately  tried,  the  production  of  an  al- 
leged forged  deed  by  one  of  his  codefendants 
not  upon  trial  was  not  in  violation  of  the  con- 
stitutional privilege  (section  21,  art  2,  Const) 
of  the  defendant  on  trial  not  to  be  compelled  to 
give  evidence  tending  to  incriminate  him.  The 
privilege  of  noncompulsion  is  a  personal  (me. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  i  871.] 

4.  Criminal    I^w    <S=»371(5),    372(12)— Evi- 
dence— Other   Offenses — Guilty   Knowl- 
edge OR  Intent— Scheme  or  Plan. 
Evidence  of  the  forgery  of  another  deed  by 
the  accused  in  connection  with  his  codefendants 
is  admissible  when  it  tends  to  prove  some  ele- 
ment of  the  one  charged,  as  when  it  shows  or 
tends  to  show  guilty  knowledge  or  intent  in  the 
commission  of  the  offense  charged,  also  when  it 
tends  to  establish  a  single  scheme  or  plan  em- 
bracing the  commission  of  two  similar  offenses 
so  related  to  each  other  that  proof  of  one  tends 
to  connect  the  defendant  wiui  the  commission 
of  the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  830,  831,  833,  834.] 

Appeal  from  District  C!ourt,  Atoka  (boun- 
ty;  J.  H.  Llnebaugh,  Judge. 

Dick  Montgomery  was  convicted  of  the 
crime  of  forgery,  and  be  appeals.  Judgment 
affirmed. 


Jones  &  McCasland,  of  Atoka,  and  Utter- 
back  &  HacDonald,  of  Durant,  for  plalntitF 
in  error.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  Dick  Montgomery,  the  plaln- 
tl£F  in  error,  was  convicted  in  the  district 
court  of  Atoka  county  of  the  crime  of  for- 
gery, and  was  sentenced  to  serve  a  term  of 
eight  years  in  the  state  penitentiary.  Prom 
this  Judgment  of  conviction  he  has  appealed 
to  this  court,  and  'relies  upon  two  alleged 
errors  wUch  it  is  claimed  are  sufficient  to  re- 
verse the  Judgment 

It  appears  that  James  and  Oliver  Boat- 
right  were  Choctaw  freedmen,  and  as  such 
bad  been  allotted  certain  lands  In  the  Choc- 
taw Nation.  No  patent  to  these  lands  bad 
been  Issued  to  either  of  them.  At  about  the 
inc^tlon  of  statehood,  or  a  short  time  prior 
thereto,  the  said  Boatrights  had  committed 
some  offense  and  became  fugitives  from  Jus- 
tice. This  fact  became  generally  known  in 
the  vicinity  where  they  had  selected  allot- 
ments. It  appears  from  the  evidence  that  one 
C.  A.  Temple  and  this  defendant,  Dick  Mont- 
gomery, conceived  the  idea  of  procuring  a 
couple  of  other  negroes  to  impersonate  the 
Boatrights  and  have  them  make  deeds  to  the 
said  Temple  and  Montgomery  to  the  lands 
theretofore  selected  by  and  allotted  to  the 
said  Boatrights.  In  pursuance  of  this  plan 
a  negro  by  the  name  of  Edmund  Gardner 
was  obtained,  and  he,  in  torn,  secured  anoth- 
er negro  by  the  name  of  Wm.  Keel.  These 
two  negroes  in  turn  respectively  impersonat- 
ed James  Boatrlght  and  Oliver  Boatright,  and 
made  deeds  to  the  said  Temple  and  Montgom- 
ery to  such  allotments.  Gardner  signed  the 
name  of  James  Boatright,  and  the  deed  was 
executed  and  acknowledged  in  Bryan  county, 
Okl.  A  few  days  thereafter  Keel  signed  the 
name  of  Oliver  Boatright,  and  the  deed  was 
executed  before  a  notary  public  in  Tushka, 
Atoka  county,  OkL  It  was  for  the  latter 
forgery  that  this  defendant  was  convicted. 

[1-3]  It  is  contended,  first,  that  the  court 
erred  in  requiring  this  defendant  to  produce 
and  deliver  to  the  prosecuting  attorney  a 
certain  deed  which,  it  was  alleged  in  the  in- 
formation, the  defendant  had  forged.  Con- 
cerning this  assignment  of  error  it  la  to  be 
noted  that  the  information  charged  this  de- 
fendant Jointly  with  O.  A.  Temple,  Edmund 
Gardner,  and  Wm.  Keel  with  the  forgery  of 
the  deed  in  question.  Some  time  prior  to  the 
calling  of  this  case  for  trial  the  county  at- 
torney of  Atoka  county  served  notice  uikhi 
counsel  for  all  of  these  defendants  to  pro- 
duce the  original  deed  before  the  trlaL  In 
pursuance  of  this  request,  and  because  of  the 
fact  tliat  said  deed  had  not  been  produced, 
the  attention  of  the  trial  court  was  directed 
to  said  notice,  and  the  following  proceedings 
were  had: 

"Mr.  Qark:  We  now  request  that  if  the  de- 
fendant's counsel  has  the  original  deed  in  their 
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poBsessdon,  dated  May  1,  11>15,  executed  by  one 
Oliver  Boatright  to  C.  A.  Temple  and  D.  Mont- 
gomery and  acknowledged  by  Oliver  Boatright 
before  H.  C.  Collier  on  the  15th  day  of  May, 
1915,  recorded  on  the  18th  day  of  May,  1915, 
at  12  o'clock  in  Book  34  at  peige  75  of  Deeds, 
bein;;  the  following  described  land,  to  wit:  The 
northeast  quarter  of  the  southeast  quarter  of 
section  T,  township  4  south,  and  range  14  east, 
containing  40  acres,  more  or  less. 

"Mr.  Utterback:  The  defendant  objects  to 
the  request  of  the  county  attorney  and  moves 
the  court  to  instruct  the  conn^  attorney  to  not 
make  that  request,  and  espedally  not  make  it  in 
the  presence  of  the  panel  from  which  the  Jury 
will  be  selected  to  try  this  case,  and  the  defend- 
ant now  refused  to  state  whether  or  not  he  has 
said  deed  on  the  grounds  that  he  cannot  be  re- 
quested to  produce  any  evidence  or  any  instru- 
ment whatever  to  be  used  as  evidence  in  this 
case  against  him. 

"The  Court:  The  request  at  this  time  is  not 
being  made  in  the  presence  of  the  panel  of  the 
jury,  but  privately  to  the  court  The  court 
grants  the  request  of  the  county  attorney  and 
directs  the  defendants  or  their  attorneys  to  de- 
liver possession  of  the  instrument  called  for  in 
the  motion  if  they  have  it  in  their  possession. 

"Mr.  Haile:    And  If  they  don't  have  it  to  so 

"The  Court:  Well,  if  they  have  it— 
"Mr.  Utterback:  The  defendants  except  to  this 
ruling  of  the  court,  and  one  of  his  counsel,  who 
has  the  deed,  presents  it  to  the  county  attorney, 
in  compliance  with  the  order  of  the  court  and 
only  because  of  the  order  of  the  court  (Copy 
of  this  instrument  page  155.)" 

Thereafter  a  severance  was  demanded  by 
this  defendant,  and  a  separate  trial  granted 
to  him.  During  the  trial  the  state,  over  the 
objection  of  this  defendant.  Introduced  In 
evidence  the  original  deed  which  had  been  ob- 
tained pursuant  to  the  order  of  court  afore- 
said, and  it  is  contended  that  the  defend.nnt 
in  this  case  was  compelled  to  give  evidence 
whidi  tended  to  incriminate  him  in  vlolatloa 
of  section  21  of  article  2  of  the  Constitution 
of  this  state.  It  will  be  seen  from  the  fore- 
going proceedings  that  It  does  not  appear 
from  the  record  that  this  particular  defend- 
ant was  compelled  to  produce  this  deed  or 
that  he  at  any  time  ever  had  possession  of  It. 
One  of  counsel  for  defendants  who  bad  the 
deed  presented  It  to  the  county  attorney  In 
compliance  with  the  order  of  the  court  It 
does  not  appear  from  the  showing  made  that 
counsel  obtained  this  deed  from  this  defend- 
ant. The  privilege  being  a  personal  one,  the 
burden  Is  upon  this  appellant  to  show  that 
he  himself  was  compelled  to  give  or  produce 
evidence  which  tended  to  Incriminate  him, 
and  before  this  court  may  reverse  a  judg- 
ment of  conviction  npon  this  ground  the  rec- 
ord must  afflrmatlvely  show  that  this  defend- 
ant was  compelled  to  produce  Incriminating 
evidence  by  reason  of  the  order  of  the^  court 
aforesaid. 

Ko  such  showing  Is  made.  On  the  con- 
trary, it  afiSrmatlvely  appears  from  the  rec- 
ord from  the  testimony  of  this  defendant  him- 
self that  he  at  no  time  had  possession  of  the 
deed  which  was  required  to  be  produ<;ed. 
Under  his  own  testimony  therefore  he  could 
not  have  been  compelled  to  produce  this  deed 
and  was  not  compelled  to  do  so.    This  court 


will  not  consider  an  assignment  of  error 
which  is  inconsistent  with  the  truth.  The 
fact  tliat  one  of  his  codefendants  may  have 
been  compelled  to  produce  this  deed  cannot 
be  claimed  as  a  ^violation  of  this  defendant's 
privilege  against  self-incrimination,  because 
It  Is  specifically  provided  by  section  27  of 
article  2  of  the  Constitution  that: 

"Any  person  having  knowledge  or  possession  of 
facts  that  tend  to  establish  the  guilt  of  any 
other  person  or  corporation  charged  with  an 
offense  against  tiie  laws  of  the  state,  shall  not 
be  excused  &x>m  giving  testimony  or  producing 
evidence,  when  legally  called  upon  oo  to  do,  on 
the  ground  that  it  may  tend  to  incriminate  him 
under  the  laws  of  the  state ;  but  no  person  shall 
be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  so 
testify  or  produce  evidence. 

The  defendant  exercised  his  privilege  of 
becoming  ft  witness  In  his  own  behalf,  and 
upon  his  direct  examination  testified  concern- 
ing this  deed  as  follows: 

"Q.  Tell  the  jury  whether  or  not,  Mr.  Mont- 
gomery, after  that  time,  in  Tushka,  you  ever  had 
that  deed  in  your  possession?  A.  I  never  did. 
Q.  Who  had  it  recorded  if  any  one  had  it  record- 
er? A.  Temple.  Q.  Where  was  the  next  time 
you  saw  that  deed  from  the  time  you  saw  it  at 
Tushka?  A.  The  next  time  I  saV  it  he  had  it 
Q.  Who?  A.  Tom.  Q.  When  was  the  next 
time  you  saw  it,  and  who  had  it,  if  you  ever 
saw  it  agaiif?  A.  I  don't  know  that  I  ever  saw 
it  again." 

It  Is  not  necessary,  therefore,  for  this  court 
to  pass  upon  the  question  of  whether  or  not, 
had  this  defendant  been  compelled  to  produce 
this  deed  under  the  circumstances  as  disclos- 
ed by  this  record,  it  would  have  been  a  viola- 
tion of  section  2  of  article  21  of  our  Consti- 
tution. It  Is  only  necessary  to  decide  that 
the  record  does  not  support  the  contention 
that  he  was  compelled  to  produce  such  deed 
or  any  other  evidence  which  tended  to  In- 
criminate him.  The  assignment  of  eiror 
therefore  Is  without  merit 

[4]  It  Is  also  contended  that  the  court  erred 
In  admitting  Incompetent  evidence  prejudicial 
to  this  defendant  over  his  objection  and  ex- 
ception and  motion  to  strike  the  same  from 
the  record.  The  evidence  complained  of 
concerns  the  transaction  of  the  forgery  of 
another  deed  committed  prior  to  the  time  of 
the  alleged  forgery  for  which  the  defendant 
was  tried.  The  evidence  admitted  disclosed 
that  O.  A.,  or  Tom,  Temple  and  this  defend- 
ant, Montgomery,  and  Edmimd  Gardner  had 
forged  a  deed  to  the  allotment  of  James  Boat- 
right,  a  brother  of  Oliver  Boatright,  and  had 
taken  the  train  at  Atoka,  Okl.,  and  gone  to 
Durant,  Okl.,  where  such  alleged  forged  deed 
was  acknowledged  before  a  notary  public 
In  that  city.  Counsel  for  this  defendant  con- 
tend that  these  were  separate  and  distinct 
transactions,  each  Independent  of  the  other, 
and  were  not  so  Inseparably  connected  that 
the  proof  of  one  necessarily  Involved  the 
proving  of  the  Qther ;  that  It  was  prejudicial 
error  to  admit  thia  testimony,  because  It 
tended  to  prove  the  commission  of  another 
Independent  offense.'  This  court  has  held  in 
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several  cases  that  proof  at  BUdi  independent 
offense  la  inadmissible  where  the  transactions 
are  separate  and  distinct,  but  another  mle  ot 
evidence  is  equally  well  established  by  the 
decisions  of  this  court.to  the  effect  that  proof 
of  independent  crimes  or  offenses  is  admis- 
sible wherever  It  tends  to  show  plan  or  sys- 
tem, motive,  Intent,  or  purpose  to  commit  the 
offense  charged,  or  where  such  evidence  tends 
to  establish  the  accused's  guilty  knowledge 
and  intent  of  the  offense  charged. 

The  testimony  of  the  cpdefendant  Gardner 
indicates  clearly  that  the  forgery  of  both 
of  these  deeds  of  the  Boatright  brothers  to 
their  respective  allotments  was  but  the  out- 
come of  one  plan  or  scheme ;  that  they  were 
so  connected  with  each  other  as  to  form  an 
invisible  criminal  transaction  or  continuous 
offense.  In  fact,  they  were  but  cme  criminal 
scheme.  In  Bice  on  Criminal  Bvidence,  i 
494,  it  is  said: 

"For  the  purpose  of  showing  the  prisoner's 
guilty  knowledge  in  such  cases,  it  has  always 
been  held  competent  to  prove  other  forgeries" — 
citing  Mayer  v.  People,  80  N.  Y.  304,  and  People 
V.  Shulmau,  80  N.  X.  373,  note. 

In  the  case  of  Carter  v.  State,  6  Okl.  Cr. 
232,  118  Pac.  S64,  evidence  of  other  separate 
and  distinct  embezzlements  was  admitted, 
and  the  court,  as  was  done  in  this  case  gave 
a  separate  instruction  to  the  effect  that  such 
evidence  was  only  to  be  considered  by  the 
Jury  as  bearing  upon  the  fact  whether  or  not 
the  defendant  embezzled  and  fraudulently  ap- 
propriated the  specific  amount  alleged  in  the 
indictment,  and  at  the  time  alleged  in  the 
indictment,  and  as  tending  to  show  the  In- 
tent, if  any,  of  the  defendant  in  the  commis- 
sion of  the  offense  alleged  against  him.  In 
that  case  it  was  contended  that  the  admission 
of  such  evidence  and  the  giving  of  such  an 
instruction  was  reversible  error,  but  this 
court  held  to  the  contrary,  holding  that  the 
instruction  Itself  was  favorable  to  the  de- 
fendant, in  that  the  trial  court  might  have 
instructed  that  the  Jury  could  have  consider- 
ed such  evidence  If  they  believed  It  consti- 
tuted a  part  of  a  plan  or  system  of  the  de- 
fendant to  embezzle,  citing  Wigmore  on  Evi- 
dence, vol.  1,  i  329,  and  Ency.  of  Evidence, 
vol.  11,  pp.  805,  806. 

In  the  case  of  State  v.  Bule,  11  OkL  Cr.  237, 
144  Paa  807,  this  court  held: 

"As  a  general  rule,  evidence  of  other  offenses, 
though  or  the  same  nature,  is  not  admissible  for 
the  purpose  of  showing  that  the  defendant  ia 
guilty  of  the  particular  offense  charged.  To 
this  rule,  however,  there  are  well-settled  excep- 
tions. Those  applicable  to' the  question  present- 
ed on  the  record  in  this  case  are  as  follows: 

"(a)  Evidence  of  other  offenses  similar  to  that 
charged  is  relevant  and  admissible,  when  it  tends 
to  prove  some  element  of  the  one  charged,  as 
when  it  shows  or  tends  to  show  guilty  knowl- 
edge or  intent  in  the  commission  of  the  offense 
charged. 

"(b)  E>videDce  that  tends  directly  to  prove  the 
defendant's  guUt  is  not  rendered  inadmissible  be- 
cause it  proves  or  tends  to  proVe  him  guilty  of 
another  and  distinct  offense. 

"(c)  Evidence  of  a  different  offense  from  the 
one  charged  is  admissible  when  both  offenses  are 


■Q.  closdy  linked  or  connected  as  to  form  a  part 
of  the  res  gestse. 

"(d)  Bvidence  of  other  offenses  is  competent  to 
prove  the  specific  offense  charged  when  it  tends 
to  establish  a  systematie  scheme  or  plan  embrac- 
ing the  conmiission  ot  two  or  more  offenses  so 
related  to  each  other  that  proof  of  one  tends  to 
establish  the  other,  or  to  connect  the  defendant 
with  the  commission  of  the  offense  diarged. 

"(e)  In  support  of  an  information  charging  the 
filing  of  a  false  claim  with  intent  to  defraud  the 
state,  and  that  by  such  false  pretense  the  defend- 
ant did  obtain  from  the  state  auditor  a  warrant 
for  the  amount  of  the  claim,  evidence  is  admia- 
sible  of  other  instances  when  he  did  the  same 
thing,  as  tending  to  show  guilty  knowledge  or 
intent,  and  that  the  offense  charged  was  a  part 
of  a  plan  or  scheme  to  Aeat  and  defraud  the 
state." 

But  it  Is  contended  by  counsel  for  the 
plaintiff  in  error  that  the  testimony  in  this 
case  is  not  admissive  under  the  authority  of 
the  Bule  Case.  With  this  «*ontentton  we  can- 
not agree.  The  evidence  of  the  forgery  of 
the  other  deed  in  this  case  clearly  tends  to 
establish  guilty  knowledge  and  intent  on  the 
part  of  the  defendant  in  the  forgery  of  the 
deed  charged  in  this  case.  It  tends  also  to 
establish  that  the  forgery  of  both  of  these 
deeds  was  but  a  part  of  one  criminal  scheme 
to  fraudulently  obtain  the  apparent  title  to 
the  allotments  of  both  the  Boatright  broth- 
ers. It  was  but  one  plan  to  defraud.  The 
evidence  on  the  part  of  the  state  shows  that 
the  forgery  of  both  of  these  deeds  was  talhed 
about  between  Temple,  Gardner,  and  Mont- 
gomery from  the  inception  of  the  criminal 
scheme,  and  that  it  was  understood  between 
those  parties  that  Gardner  was  to  forge  the 
name  of  James  Boatright  to  the  deed  to  his 
allotment,  and  was  to  procure  another  negro 
to  forge  the  name  of  Uliver  Boatright  to  a 
deed  to  his  allotment,  and  that  in  pursuance 
of  such  a  plan  and  scheme  these  parties 
made  various  trips,  one  to  Coalgate,  Okl., 
for  the  purpose  of  procuring  an  acknowledg- 
ment of  Wm.  Keel  to  the  deed  to  the  Oliver 
Boatright  allotment,  one  to  Durant  tor  the 
purpose  of  procuring  an  acknowledgment  of 
Gardner  to  the  deed  to  the  James  Boatright 
allotment,  and  one  to  Tushka  where  the  ac- 
knowledgment of  Wm.  Keel  to  the  Oliver 
Boatright  deed  was  finally  obtained;  that 
between  these  various  trips  these  parties 
met  together  and  talked  this  matter  over,  and 
during  all  these  conversations  both  transac- 
tions were  mentioned  and  freely  dlscus^sed. 
They  were  so  inseparably  linked  that  It  would 
have  been  impossible  to  have  permitted  evi- 
dence of  this  transaction  alone  without  the 
disclosure  of  evidence  of  the  other.  It  is  tne 
opinion -of  the  court,  therefore,  that  evidence 
of  the  forgery  of  the  James  Boatright  deed 
was  so  lns^>arabily  linked  with  the  forgery 
of  the  Oliver  Boatright  deed  that  evidence  of 
one  could  not  have  been  admitted  without  dis- 
closure of  the  other;  that  they  formed  but 
one  criminal  plan  or  scheme;  that  the  evi- 
dence of  the  forgery  of  the  James  Boatright 
deed  tended  strongly  to  show  guilty  knowl- 
edge and  intent  on  the  ptut  of  tills  defend* 
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ant  of  the  forgery  of  tlie  deed  charged  In 
this  Indictment,  to  wit,  the  Oliver  Boatrlght 
deed;  that  the  evldoice  therefore  was  ad- 
missible nnder  the  rule  established  In  the 
decisions  of  this  court  dted  above;  and 
tbat  the  trial  court  did  not  commit  prejudicial 
error  In  admitting  the  same. 

It  la  also  contended  tbat  the  court  erred 
in  allowing  the  defendants  jointly  charged 
in  the  Infbrmatlon  with  the  defendant  on 
trial  to  testify  as  witnesses  for  the  state 
without  dismissal  of  the  charge  against  such 
codefendants.  Counsel  have  abandoned  their 
position  on  this  question  In  view  of  the  fact 
that  their  contention  received  an  adverse  de- 
cision in  the  case  of  Nettle  Brown  v.  State, 
9  Okl.  Cr.  382,  132  Pac.  359,  wherein  it  was 
held: 

"Where  two  or  more  persons  are  jointly  in- 
dicted, the  state  may  use  one  of  such  defendants 
either  before  or  after  conviction  as  a  witness 
against  the  others  without  first  dismissing  the 
prosecution  against  such  defendant  so  used  as  a 
witness." 

After  a  fnll  consideration  of  the  record 
and  tbe  briefs  of  counsel  It  Is  the  opinion  of 
this  court  that  the  judgment  of  tbe  trial 
court  should  be  ajGElrmed;  and  it  is  so  or- 
dered. 

DOYUB.  P.  J,  and  AKMSTRONQ,  J.,  con- 
car. 

(13  Okl.  Cr.  7S7) 

AUDAS  V.   STATE.     (No.  A-214T.) 

(Criminal    Conrt    of    Appeals    of    Oklahoma. 
July  21,  1917.) 

(SyttalHu  hy  EdUorica  Staff.) 

CmuinaIj     Law     <g=9ll31(4)— Appeai/— Non- 

BEsiDERCB— Dismissal. 
Where  one  convicted  of  an  offense  appeal- 
ed, and  thereafter  became  a  nonresident  of  the 
state,  tlie  appeal  will  be  dismissed  on  motion  of 
the  Attorney  General. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  2974,  2976,  2977.] 

Appeal  from  CJounty  Court,  Harmon  Coun- 
ty;  E.  C.  Aberuathy,, Judge. 

R.  M.  Audas  .was  convicted  of  torturing 
and  killing  an  animal,  and  he  brings  error. 
Dismissed. 

A.  M.  Stewart  and  Charles  L.  Moore,  both 
of  Oklahoma  City,  for  plaintiff  in  error.  B. 
Mcldillan,  Asst  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Plaintiff  In  error,  B.  M. 
Audas,  was  convicted  in  the  county  conrt  of 
Harmon  county  on  a  charge  of  torturing  and 
killing  an  animal,  and  his  punishment  fixed 
at  a  fine  of  $60. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the 
plaintiff  in  error  has  become  a  nonresident 
of  tile  state  of  Oklahoma  and  Is  not  now 
amenable  to  tbe  orders  of  this  court  Tbe 
motion  is  conceded  by  counsel  for  plaintiff  In 
error.    In  addition,  tbe  motion  is  supported 


by  an  affidavit  of  a  resident  of  the  county 
in  which  tbe  conviction  occurred. 

We  find,  therefore,  that  the  motion  should 
be  sustained,  and  the  appeal  dismissed.  It 
Is  80  ordered. 

(13  ou.  cr.  614) 
Bx  parte  HAND.    (No.  A-3044.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  14,  1917.) 

(Byllabut  hy  the  Court.) 

1.  Justices  or  thk  Peack  <8=>2— Election— 
Towns. 

Incorporated  towns  of  less  than  1,600  In- 
habitants  are  entitled  to  elect  one  justice  of  the 
peace ;  said  justice  of  the  peace  has  jurisdic- 
tion to  sit  as  on  examining  and  committing  mag- 
istrate in  felony  cases  for  offenses  committed 
within  the  county  where  such  town  is  located. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S§  2-4.] 

2.  Justices  of  the  Peace  «=>6— Officebs— 
Db  Facto  Officers. 

A  person  in  undisputed  possession  of  the 
office  of  justice  of  the  peace  an/d  exercising  the 
functions  properly  belonging  thereto  under  color 
of  title  to  such  office  is  a  de  facto  justice  of  tbe 
peace,  and  his  official  acts  are  binding  on  the 
public  and  third  persons. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  9.] 

Ex  parte  application  by  Ed  Hand,  for  writ 
of  habeas  corpus  directed  to  the  Sheriff  of 
Dewey  County.    Writ  denied. 

Milton  Clark,  of  Taloga,  for  petitioner. 
W.  J.  O'Hara,  O).  Atty.,  of  Tulsa,  S.  P.  Free- 
ling,  Atty.  Gen.,  and  R.  McMillan,  Asst  Atty. 
Gen.,  for  respondent. 

MATSON,  J.  Petitioner  demands  that  be 
be  discharged  from  the  custody  of  the  sheriff 
of  Dewey  county,  Okl.,  by  whom  he  Is  being 
held  pursuant  to  a  judgment  of  the  district 
court  of  Dewey  county.  In  which  court  he 
was  convicted  of  the  crime  of  conducting  a 
gambling  game  and  sentenced  to  one  year's 
confinement  In  tbe  State  Reformatory  at 
Granite,  Okl.,  and  to  pay  a  fine  of  $500.  The 
grounds  stated  in  his  petition  are  tbat  a 
pretended  preliminary  bearing  In  said  case 
was  had  before  one  G.  W.  Leighnor,  who  was 
at  that  time  assuming  to  act  us  justice  of  tbe 
peace  for  the  town  of  Selling,  Dewey  county, 
Okl.,  but  petitioner  alleges  that  the  town  of 
Selling,  being  an  Incorporated  town  of  less 
than  1,500  Inhabitants  has  no  such  office  as 
tbat  of  justice  of  the  peace ;  therefore  that 
no  valid  preliminary  examination  was  bad 
of  this  petitioner  whereby  the  district  court 
obtained  jurisdiction  to  try  said  cause  and 
render  judgment  therein.  Also  because,  if 
there  Is  such  an  office  as  town  justice  of  the 
peace  In  tovms  of  less  than  1,500  Inhabitants 
in  this  state,  no  valid  appointment  of  the 
said  G.  W.  Leighnor  was  made,  the  peti- 
tioner alleging  that  the  said  G.  W.  Leighnor 
was  appointed  to  the  office  of  justice  of 
tbe  peace  by  the  board  of  trustees  of  said 
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town,  and  not  by  tbe  board  of  county  com- 
missioners of  the  county. 

[1]  At  the  Inception  of  statehood  by  sec- 
tion 18,  art  7,  ot  the  Constitution  the  office 
of  Justice  of  the  peace  was  created,  and  Ju- 
risdiction conferred  upon  such  magistrates 
to  examine  and  commit  In  all  felony  cases. 
Section  2,  art  18,  (Constitution  provides: 

"Every  municipal  corporation  now  existing 
within  tliia  state  shall  continue  with  all  of  its 
present  rights  and  powers  untU  otherwise  pro- 
vided by  law,  and  shall  always  have  the  addi- 
tional rights  and  powers  conferred  by  this  Con- 
stitution." 

By  section  2  of  the  Schedule  to  the  Consti- 
tution all  laws  In  force  In  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of 
the  state  into  the  Union,  not  repugnant  to 
the  ConstitutlMi  nor  locally  inapplicable, 
were  extended  in  force  In  the  state  of  Okla- 
homa until  they  expired  by  their  tmu  limi- 
tation or  altered  or  repealed  by  law.  The 
territory  of  Oklahoma  Had  provided  for  the 
election  of  Justices  of  the  peace  by  Incorpo- 
rated towns,  w^ose  Jurisdiction  was  to  hear 
and  determine  all  offenses  against  the  ordi- 
nances of  the  town  for  which  said  Justice 
was  elected,  and  also  concurrent  Jurisdiction 
with  all  other  Justices  in  all  civil  cases  and 
In  all  criminal  cases  for  offenses  against  the 
taws  of  the  state  committed  within  the  coun- 
ty where  such  town  was  situated.  Section 
TZl,  Revised  Laws  1910.  Other  Justices  of  the 
peace  under  the  territorial  law  were  elected 
l»y  town.ship8,  each  municipal  township  at 
that  time  being  entitled  to  elect  two  Justices 
of  the  peace.  Article  1,  c.  80,  Statutes  1893. 
Under  the  territorial  statute  cities  were  des- 
ignated townships  for  the  puri>ose  of  elect- 
ing Justices  of  the  peace.  These  territorial 
statutes  were  each  extended  in  force  in  the 
Btata  In  190S  the  Le^slature  of  this  state 
by  article  1,  c.  47,  Session  Laws  1906,  abol- 
ished the  election  of  Justices  of  the  peace  by 
townships,  and  in  their  place  and  stead  sub- 
stituted the  election  of  Justices  of  the  peace 
by  districts,  providing,  in  substance,  that  the 
board  of  county  commissioners  should  divide 
the  county  into  at  least  six  Justices  of  the 
j)eace  districts  or  more  as  such  board  might 
deem  expedient  providing  that  not  more 
than  one  justice  of  the  peace  and  one  con- 
stable for  each  voting  precinct  should  be  pro- 
vided. Said  act  also  provided  that  all  cities 
of  2,600  inhabitants  or  less  should  consti- 
tute a  separate  Justice  of  the  peace  district 
and  elect  one  Justice  of  the  peace  and  one 
constable,  and  all  cities  of  more  than  2,500 
inhabitants  two  Justices  of  the  peace  should 
be  elected,  and  in  all  cities  of  more  than  25,- 
000  inhabitants  an  additional  Justice  of  the 
peace  should  be  elected  for  each  10,000  In- 
habitants, or  fractional  part  thereof  in  ex- 
cess of  25,000.  Also  that  Incorporated  towns 
of  more  than  1,500  inhabitants  should  con- 
stitute a  Justice  of  the  peace  district  and 
elect  one  justice  of  the  peace.  Said  act  of 
1908  spedflcally  repealed  that  part  of  chapter 
60  of  the  Statutes  of  1883  providing  for  the 


election  of  Justices  of  the  peace  and  constables 
In  townships.  It  made  no  reference,  how- 
ever, nor  did  It  specifically  repeal  any  terri- 
torial act  providing  for  the  electlcm  of  Jus- 
tices ot  the  peace  in  inooriwrated  towns  of 
less  than  1,500  Inhabitants.  The  territorial 
act  providing  for  the  election  of  justices  of 
peace  by  towns,  therefore,  U  repealed,  was 
repealed  by  Implication  only,  and  su(di  re- 
peals are  not  favored. 

There  was  no  more  conflict  between  the 
territorial  act  providing  for  the  election  of 
justices  of  the  peace  in  incorporated  towns 
and  the  act  of  1908  providing  for  the  election 
of  other  Justices  of  the  peace  by  districts 
than  there  was  between  the  old  territorial 
acts  providing  for  the  election  of  certain 
justices  of  the  peace  by  towns  and  others  by 
the  townships.  It  is  our  c^inlon  that  both 
acts,  that  of  1908  and  the  territorial  act 
providing  for  the  election  of  Justices  of  the 
peace  by  each  incorporated  town,  may  stand; 
that  they  are  not  in  conflict  with  each  other; 
that  It  was  clearly  not  the  legislative  intent 
to  do  away  with  the  office  of  Justices  of  the 
peace  elected  by  towns  of  less  than  1,500  In- 
habitants by  the  enactment  of  article  1,  c.  47, 
of  the  Session  Laws  of  1908.  To  so  hold  would 
deprive  each  such  Incorporated  town  of  its 
only  Judicial  officer  who  has  jorisdlctloni  to 
try  offenses  against  the  ordinances  of  sucb 
towns,  and  would  render  such  corporations 
powerless  to  carry  Into  effect  the  powers 
granted  to  them  by  the  statutes  of  this  state. 
The  fact  that  It  is  provided  by  section  8172, 
Revised  Laws  1910,  that  In  the  organization 
of  municipal  townships  no  city  or  incorporat- 
ed town  of  more  than  1,500  Inhabitants  shall 
be  Included  within  the  corporate  limits  of 
any  township  does  not  conflict  with  this  hold- 
ing. While  Incorporated  towns  of  less  than 
1,500  inhabitants  form  an  Integral  part  of 
our  township  government,  and,  as  was  held 
by  the  Supreme  Court  of  this  state  in  By- 
ers  V.  Dunham,  150  Pac.  1049,  are  subject  to 
be  taxed  for  the  support  of  township  govern- 
ment, yet  they  nevertheless  form  a  corporate 
entity  separate  from  the  township,  with  cer- 
tain delegated  powers  within  their  re^ectlve 
boundaries.  Just  the  same  as  cities,  towns, 
and  townships  are  an  Integral  part  of  the 
coimty,  but  still  possess  as  corporate  entitles 
powers  separate  and  distinct  from  the  coun- 
ty government 

Our  statutes  provide  for  the  election  of 
one  Justice  of  the  peace  by  eadi  Incorporat- 
ed town.  Chapter  136,  Sess.  Laws  1911. 
Said  act  and  chapter  (article  2,  cl  16,  p.  262, 
Sess.  Laws  1900,  and  chapter  92,  Sess.  Laws 
1910),  amoimt  to  a  legislative  construction  of 
the  1908  act  (article  1,  c.  47,  supra)  and  indi- 
cate clearly  that  the  election  of  Justices  of 
the  peace  by  towns  of  less  than  1,500  inhab- 
itants was  not  Intended  to  be  abolished  by 
the  act  of  1008. 

[2]  It  is  unnecessary  to  determine  In  this 
proceeding  whether  or  not  an  appointment  to 
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a.  vacancy  In  the  oflBce  of  Justice  of  the  peace 
^ected  In  towns  of  less  than  1,500  Inbahit- 
ants  Is  to  be  made  by  the  board  of  trustees 
of  the  town  or  by  the  board  of  county  com- 
missioners. 6.  W.  Leighnor  is  admitted  to 
be  in  undisputed  possession  of  such  office  and 
Its  records  and  exercises  the  functions  belong- 
ing to  it  under  color  of  title.  The  state  has 
not  questioned  his  title  to  the  office  as  a  de 
facto  Justice  of  the  peace,  and  his  official  acts 
were  binding  on  the  public  and  third  per- 
sons. 

Writ  denied. 

DOXIiB,  P.  X,  and  ARMSTEONQ,  J.,  con- 
cur. 


(13  Okl.  Cr.  <S4) 

STATE  T.  BELL.    (No.  A-2395.) 

(Orlminal  Court  of  Appeals  of  Oklahoma.    July 
23,  3917.) 

(Byttabv  (y  the  Court.) 

1.  Cbiuinai.  Law  *=»1104(3)— Tbanscript  on 
Appeal— Motion  to  Set  Aside  Infokma- 
noN— Exhibits. 

(a)  The  statutory  desifrnation  of  things 
which  constitute  the  record  and  which  can  be 
brought  upon  appeal  by  transcript  includes  a 
motion  to  set  aside  an  information  or  indict- 
ment. 

(b)  A  motion  to  set  aside  an  indictment  as 
contemplated  in  the  foregoing  includes  all  the 
exhibits  attached,  referred  to,  or  made  a  part  of 
said  motion  properly. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  2776,  28S8.] 

2.  Cbiminal  Law  «=>1149— Indictment  and 
Information  ®=>  140(1)  —  Appeal— Motion 
TO  SET  Abide  Infobmation— Discretion  of 
Trial  Court. 

A  motion  to  set  aside  an  information  on 
the  ground  that  the  proof  offered  at  the  exam- 
ining trial  is  insufficient  to  establish  the  com- 
mission of  the  crime  charged  is  addressed  to  the 
sound  discretion  of  the  trial  court.  On  appeal 
by  the  state,  therefore,  this  court  will  examine 
carefully  all  the  facts  and  circumstances  disclos- 
ed at  tiie  hearing  on  the  motion,  and  determine 
whether  or  not  the  court  abused  his  discretion. 
If  not,'  the  judgment  of  the  trial  court  will  be 
affirmed ;  if  so,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liaw.  Cent.  Dig.  i$  3039-3043,  3058;  Indict- 
ment and  Information,  Cent  Dig.  §|  474,  478.] 

8.  Criminal  Law  €=>238  —  Information  — 
sufficienct  of  evidence  on  examinino 
Trial. 
A  careful  examination  of  the  testimony  at- 
tached to  and  made  a  part  of  the  information 
discloses  the  fact  that  the  trial  court  arrived 
at  an  erroneous  conclusion  as  to  the  law  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent.  Dig.  §  493.] 

Appeal  from  District  (Jourt,  Bogers  Coun- 
ty;   T.  L,  Brown,  Judge. 

William  Bell  was  prosecuted  on  informa- 
tion tor  attempt  to  commit  rape  upon  a  fe- 
male under  16,  and  from  an  order  setting 
aside '  the  Information  and  dis<diarging  de- 
fendant, the  State  appeals.  Reversed  and 
remanded,  with  directions. 


W.  M.  Hall,  C3o.  Atty.,  and  D.  M.  Battel- 
field,  Asstl  Co.  Atty.,  both  of  Claremore,  and  B. 
McMillan,  Asst  Atty.  Oen.,  for  the  State. 
Howard  &  Holtzendorff,  of  Claremore,  for  de- 
fendant in  error. 

ARMSTRONG,  J.  This  is  an  appeal  by  the 
state  of  Oklahoma  from  an  order  of  the  dis- 
trict court  of  Rogers  county  sustaining  a  mo- 
tion to  set  aside  an  information  and  discharg- 
ing the  defendant  in  error  from  prosecution. 
A  motion  to  dismiss  the  appeal  was  filed  by 
the  defendant  in  error,  and  the  cause  now 
comes  on  to  be  heard  upon  this  motion  and 
upon  the  merits.  The  charging  part  of  the 
Information  Is -as  follows: 

"WiUiam  BeU,  then  and  there  being,  did  then 
and  there  willfully,  unlawfully,  and  felonious- 
ly attempt  to  commit  a  crime,  a  felony,  to  wit, 
rape,  in  the  following  manner  and  forUi,  to  wit: 
That  he,  the  said  William  Bell  on  or  about  the 
10th  day  of  August  A.  D.  1914,  in  said  county 
of  Rogers,  did  then  and  there  willfully,  violent- 
ly, unlawfully,  and  feloniously  attempt  to  rape, 
ravish,  and  carnally  know  one  May  Wilson,  a 
female  under  the  age  of  16  years,  and  not  the 
wife  of  him,  the  said  William  Bell,  by  then  and 
there  taking  hold  of  the  said  May  Wilson  and 
throwing  her  on  her  back  upon  the  ground,  and 
then  and  there  pulling  up  her  clothing  and  tak- 
ing bold  of  her  private  parts,  and  he,  the  said 
William  Bell,  by  means  of  the  aforesaid  acts, 
did  then  and  there  intend  to  have  unlawful  sex- 
ual intercourse  with  her,  the  said  May  Wilson, 
but  he,  the  said  William  Be^l,  failed  to  commit 
the  crime  of  rape  upon  the  said  May  Wilson  and 
was  prevented  from  the  commission  and  perpe- 
tration of  said  crime  of  rape  by  the  resistance 
of  her,  the  said  May  Wilson." 

The  motion  to  set  the  same  aside  is  as  fol- 
lows: 

"Comes  now  the  defendant  herein,  William 
Bell,  and  moves  the  court  to  set  aside  and 
quash  the  information  filed  in  this  cause  by 
county  attorney  of  Rogers  county,  OkL,  for  the 
following  reasons,  to  wit: 

"First  That  said  information  ia  filed  in  said 
cause  and  based  upon  the  evidence  taken  at  a 
preliminary  hearing  before  the  justice  of  the 
peace  and  upon  the  order  of  the  said  justice  of 
the  peace  at  said  preliminary  hearing,  holding 
this  defendant  to  answer  to  said  charge  before 
this  court. 

"Second.  That  the  evidence  taken  at  said  pre- 
liminary hearing  was  not  sufficient  upon  which 
to  base  any  information  charging  the  defendant 
with  the  offense  sought  to  be  charged  in  the  in- 
formation in  this  case,  and  was  wholly  insuffi- 
cient with  which  to  further  proceed  to  prosecute 
this  defendant 

"Third.  That  there  was  no  legal  or  competent 
evidence  in  said  case,  or  taken  at  said  prelimi- 
nary hearing  to  support  the  information  filed 
in  this  cause,  and  that  said  information  is  filed 
without  any  legal  or  competent  evidence  upon 
which  to  base  same. 

"Fourth.  The  defendant  herewith  refers  to 
the  evidence  taken  at  said  preliminary  hearing 
and  duly  filed  with  the  clerk  of  this  court,  and 
make  same  a  part  of  this  motion,  the  same  as  if 
same  was  attached  hereto  as  an  exhibit 

"Wherefore  said  defendant  prays  the  court  to 
review  the  transcript  of  said  evidence,  and  upon 
a  review  thereof  to  hold  that  same  is  insuffi- 
cient to  support  said  information  and  enter  its 
orders  in  this  cause  setting  aside  and  quashing 
said  information  and  holding  same  for  naught" 

The  testimony  which  is  made  a  part  of 
the  motion  Is  as  follows: 
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"May  Wilson,  beini;  first  duly  sworn,  npon 
ber  oath  testified  as  follows,  to  wit: 

"Direct  Examination  by  Mr.  HalL 

"Q.  What  is  your  name?  A.  May  Wilson. 
Q.  Where  do  you  live?  A.  Collinsvillo.  Q. 
How  long  have  you  lived  in  CollinsvilleT  A. 
We  have  been  in  Collinsville  since  I  think  it 
was  in  July.  Q.  This  last  Julv?  A.  We  come 
this  July.  Q.  This  last  month?  A.  The  month 
of  last  July ;  a  year  ago  this  last  July.  Q. 
How  old  are  you.  May?  A.  Fifteen.  Q.  When 
was  you  157  A.  December  Ist.  Q.  Do  yon 
know  William  Bell?  A.  I  just  know  him.  Seen 
'  nim  along  about  two  months.  Q.  Did  you  see 
him  on  or  about  the  10th  of  this  month?  A. 
10th  of  this  month ;  I  don't  know  when  the 
10th  was.  Q.  Do  yon  remember  the  day  of  the 
weel;?  A.  It  was  on  Monday.  Q.  How  long 
ago  has  it  been?  A.  Been  about  two  months. 
Q.  10th  was  on  Tuesday  was  it  not?  A.  Yes, 
sir.  p.  Where  did  yon  see  him  about  the  10th 
of  this  month?  A.  I  seen  him  in  Collinsville. 
Q.  What  place?  A.  At  the  depot.  Q.  That 
was  when?  A.  10th.  Q.  What  day  of  the  weelc 
was  that?  A.  On  Monday ;  no ;  on  Tuesday. 
Q.  Well  now,  then,  before  you  saw  him  on  Tues- 
day did  you  see  him  before  that?  A.  Yes,  sir. 
Q.  Did  you  see  him  before  that?  A.  Yes,  sir; 
nearly  every  day.  Q.  Did  you  see  him  on  or 
about  the  10th?  A.  Yes,  sir.  Q.  Where  was 
that?  A.  I  seen  him  down  at  the  bridge  on  the 
10th,  early  in  the  morninj;.  Q.  What  day  of 
the  week  was  that?  A.  It  was  on  Tuesday. 
Q.  Well,  now,  when  you  saw  him,  where  did  you 
go?  A.  We  went  to  town,  and  as  we  mi.'^sed  the 
8  o'clock  train,  he  said  for  me  to  go  home  and 
we  would  go  on  the  11  o'clock.  Q.  Now  that 
was  on  Tuesday?.  A.  Yes,  sir.  Q.  Well,  did 
you  see  him  before  that  day?  A.  Yes,  sir;  I 
saw  him  on  Monday.  Q.  Now,  where  was  that? 
A.  It  was  down  there  by  that  little  draw.  Q. 
You  say  that  it  was  on  Monday?  A.  Yes,  sir. 
Q.  Was  that  one  week  ago  to-day?  A.  Yes, 
sir;  one  week  ago  to-day.  Q.  Do  you  know 
what  day  of  the  month  that  was?  A.  It  was 
on  the  9th;  yes,  sir,  it  was  on  Monday;  Tues- 
day was  the  10th.  Q.  Now,  to  refresh  your 
memory.  May,  wasn't  Monday  the  10th?  A. 
Yes,  sir ;  Monday  was  the  10th ;  Tuesday  was 
the  11th.  Q.  Where  did  you  see  him  on  the 
10th?  A.  On  the  10th  I  saw  him  near  the 
bridge  about  4  o'clock  in  the  evening.  Q.  Did 
you  have  any  conversation  with  him?  A.  Yes, 
sir.  Q.  What  did  he  say  to  you  there?  A. 
He  wanted  to  know  when  he  could  meet  me  and 
everything  like  that.  Q.  Now,  May,  did  you 
have  any  trouble  there  with  him?  A.  At  that 
time?  Q.  Yes;  on  Monday  of  that  day?  A. 
Yes,  sir.  Q.  That  was  the  10th  of  August? 
A.  Yes,  sir.  Q.  Tell  the  court  what  he  did? 
A.  Well,  he  tried  to  overpower  me  and  tried  to 
down  me  and  everything  like  that.  He  jerked 
me  down  and  jerked  my  wrist.  It  was  nearly 
black  the  next  day.  Q.  You  say  he  jerked  you 
down?  A.  Yes,  sir.  Q.  Well,  what  did  he 
then  do?  A.  Well,  he  wanted  to  do  what  he 
onghten  to  do.  Q.  Well,  what  did  he  do?  A. 
Well,  he  tried  to  take  a  hold  of  me  and  pulled 
me  down,  and  he  said  he  wanted  to  see  me  for 
a  minute.  Q.  Well,  tell  the  court  what  be  did? 
A.  He  tried  to  take  a  hold  of  me  and  pull  my 
clothes  up.  Q.  Wore  you  standing  up?  A.  I 
was  standing  up  all  the  time.  Q.  What  did  he 
do  to  yon?  A.  He  tlirowed  me  down  and  got 
me  all  dirty  and  muddy.  Q.  How  did  he  throw 
you  down?  A.  Why  be  got  a  bold  of  one  hand 
and  jerked  me  down,  and  I  fell  on  my  side.  Q. 
Did  he  throw  you  on  your  back?  A.  He  threw 
me  down  on  my  side.  Q.  When  he  threw  you 
on  the  ground  what  did  he  say?  A.  Well,  he 
says,  'I  won't  hurt  you.'  Q.  Well,  what  do 
you  mean  by  trying  to  get  a  hold  of  you?  (Ob- 
jected to  by  Mr.  Howard:  Let  the  witness  tell 
what  occurred.  Objection  overruled.)  A.  Well, 
he  tried  to  get  his  hands  on  me,  and-he  couldn't 


do  it,  although  he  did  ft  after  a  while.  Q.  Well, 
what  did  he  do?  A.  Well,  he  tried  to  pull  my 
clothes  up  and  pnt  his  hands  on  me.  Q.  Well, 
where  did  be  put  his  hands?  A.  On  my  pri- 
vates. Q.  What  did  he  try  to  do?  A.  He  tried 
to  do  everything  he  could.  Q.  Well,  what  did 
he  do  after  throwing  you  down?  A.  Well  be 
took  me  in  his  arms  and  told  me  he  wouldn't 
hurt  me,  and  all  that  stuff,  that  nobody  wouldn't 
know  it,  and  what  was  the  use ;  if  we  were  ^o- 
ing  to  get  married,  it  would  all  happen  again. 
Q.  Well,  what  did  he  do  to  your  private  parts? 
A.  Well,  he  done  what  he  oughtn't  to  do.  Q. 
What  time  of  the  day  was  that?  A.  It  was 
about  4  o'clock  in  the  evening,  a  little  after  4. 
Q.  Well,  what  county  was  that  In?  A.  Rogers 
county.  Q.  State  of  Oklahoma?  A.  Yes,  sir; 
down  here. 

"Mrs.  0.  W.  Wilson,  being  first  duly  sworn, 
ujpon  her  oath  testiiied  as  follows,  to  wit: 

"Direct  EJxamination  by  Mr.  Hall. 

"Q.  What  is  your  name?  A.  Mrs.  O.  W.  Wil- 
son. Q.  Where  do  you  live?  A.  Here  in  Col- 
linsville. Q.  You  are  the  mother  of  May  Wil- 
son, are  you  not?  A.  Yes.  sir.  Q.  How  old  is 
May?  A.  May  will  be  IC  the  1st  day  of  De- 
cember. Q.  Sixteen  the  1st  day  of  next  Decem- 
ber? A.  Fifteen  years  old  she  is.  Q.  WTiat 
year  was  she  born  in?  A.  In  1S98.  Q.  First  of 
December,  1898?  A.  Yes;  1st  day  of  Decem- 
ber. Q.  Where  were  you  on  or  about  the  10th 
of  this  month?  A.  10th  I  was  home  in  bed  sick. 
Q.  Do  you  know  what  day  of  the  week  that  was? 
A.  It  was  on  Tuesday;  I  think  it  was  Mon- 
day. Q.  Where  was  May  that  day?  A.  Well, 
in  the  afternoon  about  3  o'clock  she  went  after 
a  bucket  of  water.  Q.  How  far  did  she  have  to 
go  to  get  the  water?  A.  Well,  I  suppose  about 
three  blocks  or  something  like  that  Q.  Do  you 
remember  how  long  she  was  gone?  A.  Well,  she 
was  gone  fiuite  a  long  while.  Q.  What  explana- 
tion did  she  make  when  she  came  back?  A. 
Why,  I  said,  'Why  did  you  stay  so  long  for. 
Honey' —  (Objected  to  by  the  defendant  for  the 
the  reason  that  any  conversation  had  in  the  ab- 
sence of  the  defendant  would  not  be  binding  on 
him.  Objection  sustained  by  the  court.)  Q. 
Did  you  notice  anything  unusual  about  the  ap- 
pearance of  May?  A.  Yes,  sir.  Q.  What  did 
.vou  notice?  A.  Well,  the  back  of  her  dress  was 
muddy,  and  she  had  grass  stains  on  the  back  of 
her  dress.  Q.  Well,  what  is  the  nature  of  that 
stain?  Mr.  Howard:  We  object  to  that.  The 
Court:  Sustained.  Q.  Wliat  became  of  the 
dress  she  had  on?  A.  Well,  she  washed  the 
drees.  Q.  Well,  what  abont  the  muddy  stains 
on  the  dress?  A.  Well,  some  of  the  stains  aren't 
out  of  the  dress  yet.  Q.  Well,  where  is  that 
dress?  A.  Well,  we  just  fetched  the  waist;  we 
couldn't  hardly  get  the  stains  out.  Some  of  the 
stains  are  there  yet,  but  they  do  not  show  so 
plain  as  they  did.  Q.  Did  you  examine  that 
dress  to-day?  A.  Yes,  sir.  Q.  Where  is  that 
dress?  A.  It  is  here,  I  think.  Just  the  waist  is 
all  I  brought.  Mr.  Howard:  We  object  to  the 
exhibition  of  that  waist  by  the  witness  after 
testifying  that  it  is  not  in  the  same  condition 
as  it  was  when  the  alleged  oSense  was  com- 
mitted. (Objection  overruled.  Defendant  ex- 
cepts.) Q.  Mrs.  Wilson,  is  this  the  waist  that 
Alay  wore  on  the  afternoon  of  the  lOtb  of  An- 
gust,  which  was  last  Monday,  a  week  ago  to-day? 
A.  Yes,  sir.  Qi  Is  this  the  waist  that  she  wore 
when  she  returned?  A.  Yes,  sir;  that  is  the 
waist.  Q.  What  was  the  condition  of  this  waist 
when  she  returned  from  going  after  the  water? 
A.  Yes;  it  was  all  muddy  on  the  back  and 
even  on  the  hem  of  the  skirt  I  don't  believe 
that  she  wore  it  the  next  day.  I  said,  'What  is 
the  matter  with  your  dress.  Honey?'  She  said 
she  fell  down.  Q.  Was  there  any  other  marks 
on  it?  A.  Just  muddy  and  grass  stains.  (The 
state  offers  in  evidence  a  waist  just  testified  t» 
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as  being  the  waist  tbat  May  wore  wben  she  went 
after  a  backet  of  water  on  the  lOtb  of  Augnst, 
1914.  The  defendant  removes  this  objection.) 
Q.  What  county  and  state,  Mrs,  Wilson,  did  this 
take  place?  A.  In  the  state  of  Oklahoma.  Q. 
In  Kogers  county?  A.  Yes,  sir;  we  live  joat 
outside  of  the  city  limits." 

[1 ,  2]  The  motion  to  dismiss  Is  based  upon 
tlie  proposition  tliat  the  appeal  taken  by  the 
state  Is  brought  up  by  transcript,  and  not 
by  case-made.  The  argument  and  author4ties 
cited  disclose  the  fact  that  counsel's  conten- 
tion Ig  based  upon  the  proposition  that  the 
motion  to  set  aside  the  Information  and  the 
exhibits  which  were  made  a  part  of  the  mo- 
tion, by  specific  statements  contained  In  the 
same,  are  not  a  part  of  the  record  included 
in  the  statutory  definition,  and  therefore 
these  matters  cannot  be  reviewed  on  appeal 
by  transcript  certified  by  the  clerk,  but  would 
bare  to  be  brought  up  by  case-made,  signed 
and  certified  by  the  trial  Judge,  and  duly 
authenticated  as  provided  by  law. 

In  this  contention  counsel  are  wholly  in  er- 
ror. The  motion  to  set  aside  the  information 
Is  as  much  a  part  of  the  record  pr<q;>er  as 
would  be  a  demurrer  or  any  other  plea  filed 
in  this  case.  This  court  has  nerer  indicated 
the  contrary  in  any  of  its  opinions.  'The  tes- 
timony included  in  the  transcript  was  prop- 
erly so  included  because  it  was  an  essential 
part  of  the  motion  to  set  aside  the  informa- 
tion, and  the  transcript  of  the  record  would 
not  have  been  complete  without  including  it. 
This  appeal  is  properly  lodged  on  the  tran- 
script, and  there  is  no  ground  for  dismissaL 
The  motion  to  dismiss  therefore  is  overruled. 

We  will  now  dispose  of  this  case  upon  Its 
merits. 

[3]  The  motion  lodged  in  the  trial  court  to 
set  aside  the  Information,  stripped  of  all 
technicalities,  undertakes  to  assert  that  there 
was  no  proof  at  the  examining  trial  sufficient 
to  warrant  the  examining  court  in  holding 
the  defendant  in  error.  Bell,  to  trial  before 
the  district  court.  Again  we  cannot  agree 
with  counseL 

This  proof  discloses  the  fact  that  the  pros- 
ecuting witness,  May  Wilson,  was  a  girl  about 
15  years  of  age ;  that  she  was  induced  by  de- 
fendant, Bell,  to  meet  him  in  a  ravine  near 
the  outskirts  of  the  town  of  Collins ville.  It 
Is  clear  from  the  proof  that  she  was  not  Ills 
wife;  also  that  she  was  under  the  age  of 
consent  It  is  equally  clear  that  the  evi- 
dence shows  he  committed  the  offense  as 
charged  In  the  information, 

Numerous  opinions  tiave  been  written  by 
this  court  involving  sexual  crimes  against 
female  children,  including  those  attempted 
as  well  as  completed.  The  crime  defendant 
Is  charged  with  is  that  of  attempt  to  commit 
rape  upon  a  child.  If  the  testimony  is  to  be 
believed,  and  for  the  purpose  of  the  motion 
to  set  aside  the  information  it  must  be  taken 
as  true  there  having  been  no  contradiction  of 
the  same  offered,  the  defendant  should  have 
been  tried  and  convicted.     The  trial  court 


was  in  error  in  sustaining  the  motl<m  to  set 
aside  the  informatioin. 

It  follows  tbat  the  Judgment  of  the  district 
court  of  Rogers  county  setting  aside  the  in- 
formation should  be  reversed,  and  tliis  cause 
remanded,  with  directions  to  overrule  the 
motion  to  set  aside  the  information  and  pro- 
ceed with  the  trial  of  tills  cause. 

It  is  so  ordered. 

DOYLB,  P.  J.,  and  BiATSON,  J,  concur. 

(U  Okl.  Cr.  80) 
FITZSIMMONS  v.  STATE.     (No.  A-2859.)* 
(Ciiminal  Court  of  Appeals  of  Oklahoma.    July 
18,  1917.) 

(SyUabui  by  the  Court.) 

1.  Crtmtnai.  Law  <S=»543(1),  628(2)— Tbiai/— 
Instructions. 

In  a  prosecution  for  murder,  where  the  tes- 
timony of  a  witness  was  given  at  the  prelim- 
inary examination,  and  his  testimony  was  tak- 
en by  the  reporter,  in  the  presence  of  the  de- 
fendant and  his  counsel,  who  cross-examined 
him,  and  such  testimony  is  transcribed-  and 
filed  with  the  court  clerk,  held,  that  if  the  wit- 
ness is  not  present  at  the  final  trial,  and  the 
state  shows  that  such  witness  cannot  with  due 
diligence  be  found  within  the  jurisdiction  of  the 
court,  the  testimony  of  the  witness  may  be  read 
to  the  jury ;  and  held,  further,  that  it  is  imma- 
terial Uiat  the  names  of  the  witnesses  used  by 
the  state  to  prove  that  defendant  bad  been  con- 
fronted by  the  witness,  and  that  the  witness 
was  then  beyond  the  jurisdiction  of  the  court, 
were  not  indorsed  upon  the  information. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  1233,  1236,  1409.] 

2.  Gbwinal     Law      «=3825<1)  —  Txi:ai>-Ii(- 
btbuctions. 

Where  a  party  desires  the  court  to  give  any 
particnlar  instruction,  or  that  the  one  that  is 
given  shall  be  made  more  specific  or  comprehen- 
sive, it  is  the  duty  of  counsel  to  prepare  and 
present  to  the  court  such  desired  instruction 
and  request  that  it  be  pven,  and  in  the  absence 
of  such  request  a  conviction  will  not  be  revers- 
ed, unless  this  court  is  of  the  opinion,  in  the 
light  of  the  entire  record,  including  the  instruc- 
tions given,  that  the  defendant  may  have  been 
prejudiced  by  the  instruction  complained  of. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2006.1 

3.  Crxminai.  Law  «=»1186(4)— AppkaI/— Nbw 
Tbiai.. 

Where  a  verdict  is  clearly  sustained  by  the 
evidence,  a  new  trial  will  not  be  granted  for 
slight  inaccuracies  in  the  instructions. 

Appeal  from  District  Court,  Payne  Coun- 
ty;  A.  H.  Huston,  Judge. 

James  P.  Mtzslmmons  was  convicted  of 
manslaughter  in  the  first  degree,  and  appeals. 
Affirmed. 

John  P.  Hickam,  of  Stillwater,  and  Yaught 
&  Brewer,  of  Oklahoma  City,  for  plaintifl  In 
error.  The  Attorney  General  and  R.  McMil- 
lan, As8t.*Atty.  Gen.,  for  the  State. 

DOTLE,  P.  J.  Plaintiff  in  error,  herein 
referred  to  as  the  defendant,  was  convicted 
of  manslaughter  in  the  first  degree  on  an  in- 
formation filed  in  the  district  court  of  Payne 
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county  on  the  I9th  day  of  April,  1915,  cixaig- 
Ing  him  with  the  murder  of  Jack  Corrigan, 
In  said  county  oa  the  23d  day  of  March, 
1915.  In  accordance  with  the  verdict  of  the 
Jury  rendered  October  15,  1915,  be  was  sen- 
tenced to  serve  a  term  of  five  years'  Imprison- 
ment In  the  state  penitentiary.  To  reverse 
the  Judgment  the  defendant  appealed,  by  fil- 
ing In  this  court  on  February  28,  1916,  a  pe- 
tition In  error  with  case-made. 

In  order  to  better  understand  the  errors 
assigned,  the  following  brief  statement  of  the 
facts  disclosed  by  the  testimony  is  made; 
also  extracts  from  the  testimony  of  the 
witnesses  and  of  the  defendant  as  a  witness 
in  his  own  behalf: 

It  appears  from  the  evidence  that  the  kill- 
ing occurred  at  a  roadhouse  known  as  the 
Une  House,  situated  on  the  road  between 
Oushing  and  Drumrlght  The  record  shows 
that  the  testimony  of  J.  W.  Barrett  and  J. 
R.  Long,  as  given  upon  the  defendant's  pre- 
liminary examination,  was  relied  upon  by  the 
state  to  show  the  circumstances  of  the  kill- 
ing. "The  testimony  of  J.  W.  Barrett,  as 
read  from  the  transcript  by  the  reporter  who 
took  the  same,  was  in  substance  as  follows: 
That  on  the  date  alleged  in  the  Information 
be  left  Drumrlght,  where  he  lived  at  tliat 
time,  with  J.  R.  Long,  and  went  to  the  Line 
House,  just  across  the  line  in  Payne  county, 
about  two  miles  west  of  Drumrlght;  that 
they  arrived  there  about  4  o'clock;  that  be 
knows  the  defendant,  Fltzsimmons,  and  saw 
him  when  he  came  into  the  road  house ;  that 
at  that  time  .Tack  Gorrlgan,  the  deceased, 
was  standing  with  his  back  to  the  bar  and 
with  his  elbows  on  the  bar;  that  when  the 
defendant  came  in  he  had  a  pistol  In  bis 
band,  end  he  walked  up  to  the  deceased  and 
shot  him ;  that  be  never  saw  ^ack  Corrlgan 
before;  that  there  were  six  or  seven  people 
in  the  room  when  the  shot  was  fired ;  that  J. 
R.  Long  and  J.  P.  King  and  a  woman  called 
Billie  Heed  were  present  at  the  time ;  that  the 
deceased  sank  to  the  floor,  and  3.  R.  Long 
called  for  a  glass  of  water  and  a  pillow; 
that  the  defendant  then  made  the  remark,  "If 
any  of  his  friends  wanted  any  of  It,  they 
could  get  it;"  that  he  later  saw  the  body  of 
the  deceased  at  the  undertaker's,  and  noticed 
that  the  bullet  entered  below  the  collar  bone 
and  passed  out  near  the  small  of  the  back; 
that  it  was  between  4  and  5  o'clock  when 
the  shooting  occurred ;  that  he  left  the  room 
and  saw  the  defendant  coming  out  with  Bil- 
lie Reed,  and  be  then  went  back  in;  then 
Blllle  Reed  came  back  and  threw  herself  on 
the  body,  Hia  cross-examination  by  Mr. 
Hickam,  connsel  for  the  defendant,  was  in 
part  as  follows: 

"Q.  Where  were  you  standing  in  this  room  at 
the  time  the  ■  defendant  came  in?  A.  I  was 
Btandins  at  the  north  end  of  the  bar;  the  door 
comes  in  from  the  north.  Q.  Does  the  building 
extend  north  and  south?  A.  Yes,  sir.  Q.  This 
counter  runs  what  direction?  A.  Nortib  and 
•outli.     Q.  This  door  is  in  what  side  of  the 


house?  A.  JNortli.  Q.  How  many  windows  in 
this  buildine?  A.  One  north  and  one  west.  Q. 
Where  is  tae  window  as  to  this  counter?  A. 
The  window  is  near  the  end  of  the  counter, 
where  the  man  was  shot.  There  may  be  more, 
but  this  one  window  is  there,  because  the  bal- 
let went  through  the  blind  of  the  windoiv  and 
broke  the  top  sash  ont  of  the  windoiv.  Q. 
Where  was  you  standing?  A.  Right  at  the 
door.  Q.  Where  was  Cbrrigan  standing?  A. 
He  was  standing  at  the  opposite  end  of  the 
counter.  Q.  Did  you  Icnow  Corrigan  l>efore 
this  time?  A.  No,  sir.  Q.  What  was  the  first 
thiuK  said  when  the  defendant  came  in?  A.  I 
didn't  hear  anything  said  before  the  shooting. 
Q.  When  the  defendant  came  in,  where  were 
you  as  to  the  defendant?  A.  I  was  standing 
right  at  the  end  of  the  bar,  and  stood  there 
until  after  the  shooting.  Q.  Where  waa  the 
defendant  standing?  A.  He  walked  down  the 
counter  within  four  feet  of  the  man  that  waa 
shot" 

l^e  testimony  of  J.  R.  Long  is  substantial- 
ly as  follows:  That  he  had  lived  at  Dram- 
right  about  18  months;  was  a  rig  builder; 
took  the  witness  Barrett  and  his  child  to  the 
Line  House  that  afternoon  in  bis  automobile ; 
was  In  the  room  when  the  defendant  came  in 
and  shot  Jack  Corrigan,  who  was  commonly 
called  "Happy  Jack."  The  defendant  came  In 
with  Billie  Reed,  and  was  holding  ber  by 
the  arm,  and  she  was  crying  when  they  enter- 
ed the  door.  "Happy  Jack"  was  standing  at 
the  bar ;  the  defendant  pushed  the  girl  aside 
and  shot  him.  The  man  that  was  shot  said 
nothing.  "He  Just  sank  down,"  and  witness 
caught  him  in  his  arms  and  called  for  water 
and  for  something  to  pnt  under  bis  bead. 
Immediately  after  stiooting  Corrigan  the  de- 
fendant said,  "If  yon  fellows  are  friends  of 
this  man,  and  want  any  of  it,  yon  can  get  it," 
and  then  said  to  the  deceased,  "Get  up  and 
fight,  yon  son  of  a  bitdi,  like  a  man;"  that 
the  deceased  did  not  have  anything  In  his 
hands  at  the  time  be  was  shot  His  cross- 
examination  by  Mr.  Hickam  was  in  part  as 
follows: 

"Q.  Were  you  ever  convicted  of  any  crime? 
A.  I  never  was.  Q.  You  came  to  this  line 
House  at  what  time?  A.  About  4  o'clock.  Q. 
How  long  were  yoo  in  this  house?  A.  All  to- 
gether about  ten  minutes.  Q.  What  part  of 
this  building  is  the  counter  in?  A.  Northwest. 
Q.  When  the  defendant  came  in  at  the  nortii 
door  where  did  he  go?  A.  Walked  right 
through.  Q.  Did  he  say  anything?  A.  Not  tihat 
I  heiml.  Q.  What  did  the  deceased  say?  A. 
Didn't  say  anything  that  I  heard.  Q.  How  far 
were  you  standing  from  the  deceased?  A.  Right 
beside  him.  Q.  How  far  from  the  defendant? 
A.  Five  or  six  feet" 

Roy  McClerken,  as  a  witness  for  the  de- 
fendant, testified  that  he  knew  Jack  Corrigan, 
known  as  "Happy  Jack,"  for  more  than  a 
year;  that  on  the  day  he  was  shot  be  went 
with  Oscar  Hendricks  from  Dromright  to  the 
Line  House ;  that  they  arrived  tbere  a  little 
after  4  o'clock,  and  found  "Happy  Jack" 
there,  and  they  had  a  few  drinks  together. 
He  further  testified  as  follows: 

"Q.  IMd  you  see  this  defendant  that  after- 
noon? A.  We  were  out  there  about  an  hour. 
I  and  this  boy  went  out  there  in  a  livery  car, 
went  out  there  to  get  a  drink,  and  this  livery 
man  went  back  in  Drumrlght,  and  during  this 
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time  we  condnded  to  ?o  to  Cashing.  I  gaeas 
we  liad  been  tfiere  maybe  half  or  three-quar- 
ters of  an  honr,  I  would  not  aay  how  long,  and 
Mr.  Fitzsimmons  drove  up,  and  I  hallooed  at 
him.  I  knew  him.  I  used  to  ride  with  him, 
and  I  asked  him  if  he  had  a  load  in  town.  He 
stopped  and  said,  'No,  he  had  room  for  another 
one  or  two;'  and  I  said,  'If  you  wait  a  few 
minutes  I  will  go  with  you;  I  have  another  boy 
with  me.'  So  he  got  out  and  came  in,  and  this 
fellow  with  him,  named  Chris  Glacken.  When 
they  came  in,  this  'Happy  Jack'  spoke  up  and 
said,  'There  is  that  G— —  damn  son  of  a  bitch 
that  would  not  sign  my  bond.'  That  Pitzsim- 
mons  walked  in  and  walked  past  us.  We  were 
standing  at  the  bar,  and  this  guy  turned  around 
and  looked  at  him  and  made  this  remark. 
'Happy  Jack'  made  this  remark.  Jack  he  pick- 
ed up  something,  I  don't  know  what  it  was, 
looked  like  a  piece  of  iron  or  chisel,  and  started 
towards  Fitzsimmons,  and  Fitzsimmons  said, 
'Stop,  Happy;  better  stop.'  Said  that  about 
three  times.  Happy,  when  he  got  over  dose  to 
him,  pulled  this  iron.  Q.  Did  Fitzsimmons 
move?  A.  He  backed  off,  dean  as  far  as — wdl 
he  couldn't  get  out,  he  was  against  the  waU; 
Happy  pull(^  this  iron  back  and  hit  up  on 
Fitzsimmons,  and  Fitzsimmons  shot  him.  Q. 
What  did  the  defendant  say,  if  anything,  after 
the  shooting  took  place?  A.  I  never  heard  him 
make  any  remark.  Q.  What  did  the  defendant 
do  after  the  shooting;  where  did  he  go?  A.  He 
came  in  Gushing.  Q.  What  did  he  say,  it  any- 
thing, about  going  to  Gushing?  A.  He  just 
spoke  and  says,  'I  guess  I  wUl  go  in  and  give 
up.'  Q.  Tell  the  jury  what  he  did.  A.  Got  In 
the  car  and  drove  towards  town  ;  met  the  deputy 
sheriff  out  there.  I  think  there  were  two  more 
fellows  in  the  car.  The  deputy  got  in  front  with 
Fitzsimmons  and  we  came  in  town." 

His  cross-examination  was  In  part  as  fol- 
lows: 

"Q.  Ton  say  you  have  known  Jim  Fitzsim- 
mons for  how  long?  A  About  two  years,  I 
guess.  Q.  Strong  personal  friend  of  his?  A. 
Yes,  sir.  Q.  You  were  not  present  at  the  pre- 
liminary hearing  of  this  case?  A  No,  sir.  Q. 
Did  you  know  Billie  Heed?  A.  No,  sir;  I  don't 
know  her.  Q.  Did  you  see  a  girl  brought  in 
there  that  day  by  Fitzsimmons?  A.  I  seen  some 
girl  in  the  back  end  of  the  car  as  they  drove  up 
there.    I  never  seen  her  in  the  house." 

The  testtmony  of  Arthur  Hendricks  was  in 
substance  the  eame  as  that  of  the  witness 
McClertcen. 

Clirls  L.  Glacken  testified:  That  on  the 
day  of  the  killing  he  left  Cashing  about  noon 
and  rode  with  the  defendant  to  Drumright  in 
bis  antomobile ;  that  he  saw  the  boy  they  call- 
ed "Happy  Jack"  at  Drumright  that  after- 
noon and  had  a  talk  with  him,  and  "Happy 
Jack"  said: 

"Say,  Chris,  you  must  want  to  get  killed;  if 
you  run  around  with  Fitzsimmons  you  are  lia- 
ble to  get  in  bad— liable  to  get  killed;  that  son 
of  a  bitch  refused  to  go  on  my  bond,  and  I  am 
going  to  get  him." 

That  between  4  and  5  o'clock  he  started 
tMidc  to  Gushing  with  the  defendant  and 
there  was  a  girl  in  the  back  end  of  the  car; 
that  between  Dmmrlght  and  the  Une  House 
be  asked  the  defendant  what  the  trouble  be- 
tween him  and  "Happy  Jack"  was,  and  told 
him  of  the  threat  that  "Happy  Jack"  liad 
made  against  him;  that  when  they  reached 
the  lilne  House  Roy  HcClerk^  came  out 
and  asked  if  there  was  room  for  two  pas- 
sengers to  go  to  Gushing,  and  they  stopped 


and  went  into  the  building.    He  further  testi- 
fied as  follows: 

"Q.  Now,  go  on  in  your  own  way  and  tell  the 
jury  what  took  place?  A.  Well,  we  went  in  the 
place,  there  was  four  or  five  people  standing  at 
the  bar.  Happy  Jack  was  standing  I  should 
judge  five  or  six  feet  from  the  door,  but  turned 
around  to  the  bar  with  his  back  to  the  bar. 
McOlerken  walked  in  first  I  followed  him  and 
Fitzsimmons  behind  him.  First  thing  I  know, 
'Happy  Jack'  said,  'There  is  that  dirty  son  o£ 
a  bitch  that  would  not  go  on  my  bond ;  I  guess 
I  will  take  liim  on.'  He  comes  towards  Fitz- 
simmons, and  £^tzsimmons  backed  up  and  said, 
'Happy,  I  do  not  want  no  trouble  with  you;  I 
am  your  friend;  I  have  been  your  friend;  I 
don't  want  no  trouble  with  you.*  He  kept  com- 
ing, and  Fitzsimmons  backed  up  until  he  went 
into  the  east  wall ;  he  fired  a  shot  at  him,  and 
he  fell  on  his  left  side.  Q.  Did  'Happy  Jack' 
have  anything  in  his  hand?  A  He  had  an  iron 
in  his  hand ;  yes,  sir,  when  he  started  he  did. 
Q.  Do  you  know  where  he  got  that  iron?  A 
I  could  not  swear  where  he  got  it." 

As  a  witness  in  his  own  behalf  the  defend- 
ant testified  that  he  knew  Jack  Gorrigan  for 
about  a  year  and  a  half;  that  at  one  time 
he  sent  for  him  to  come  to  the  county  Jail, 
and  he  went  there,  and  Gorrigan  Etsked  him 
to  sign  his  bond,  and  be  told  him  he  could 
not  qualify  on  his  bond ;  that  he  had  signed 
too  many  bonds,  and  ttiey  would  not  take 
him  on  any  more ;  that  the  next  time  he  saw 
him  was  at  Drumright  on  the  day  of  the 
killing;  and  that  afternoon  he  started  from 
Dmmrlght  to  Gushing  with  two  passengers, 
Chris  Glacken  and  a  lady.  He  further  tes- 
tified as  follows*: 

"Q.  What,  if  anything,  did  Glacken  tell  you? 
A.  He  told  me  to  look  out  that  he  would  kill 
me.  Q.  Whom  did  you  first  see  when  you  got 
to  the  Line  House?  A.  Roy  McClerken  hallooed 
to  me ;  he  asked  me  if  I  could  take  a  couple  of 
passengers.  I  told  him,  'Yes,'  I  had  plenty  of 
room;  he  said,  'Wait  a  minute,  and  we'll  go 
with  you.'  Q.  Then  what  did  you  do?  A.  I  got 
out  and  went  in.  Q.  Now  yon  tell  the  jury 
what  took  place  after  you  went  in  there.  A.  I 
walked  in  the  door;  the  bar  comes  right  out  to 
the  door,  and  there  were  two  or  three  standing 
up  along  the  bar.  It  is  only  a  short  bar;  it 
runs  to  the  window  on  the  west  side  of  thv 
house.  When  I  walked  in  I  walked  east  of 
them,  over  towards  where  this  Roy  McClerken 
was;  this  Jack  turned  around  and  said,  'Then* 
is  that  son  of  a  bitch  now;  he  would  not  g» 
on  my  bond.'  I  says,  'Jack,  let's  don't  have  any 
trouble;  I  never  done  anything  to  you;'  and  he 
reached  back,  I  don't  know  where,  and  got 
something  off  this  bar,  or  out  of  the  window; 
he  picked  up  something  and  made  for  me.  I 
backed  straight  back ;  I  was  going  towards  the 
east  wall;  he  kept  coming  forward;  I  told  him 
to  stop;  he  raised  up  this,  whatever  it  was  in 
his  hand,  something  looked  like  a  big  rock  or 
piece  of  iron;  I  pulled  my  pistol  and  shot  him.' 
Q.  Where  did  you  go  after  the  shooting?  A.  I 
got  in  my  car  and  started  to  Gushing.  Q.  Who 
was  with  you?  A.  Roy  McClerken,  Chria 
Glacken,  and  Hendricks." 

On  cross-examination  he  testified: 

"Q.  Were  you  on  any  bond  at  that  time  for 
Chris  Glacken?  A.  Yes,  sir.  Q.  Were  you  on 
a  bond  for  Roy  McClerken?  A.  Not  at  that 
time.  Q.  I  will  ask  you  if  you  didn't  state  a 
few  minutes  ago  he  come  running  at  you  with 
something,  you  could  not  tell  what  it  was,  in 
his  hand?  A.  I  could  not  tdl  exactly  what  it 
was,  it  was  something  he  picked  up.  Q  Do 
you  know  Billie  Reed?     A.  I  Imow  her  wKen 
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I  tee  her.  Q.  Mr.  Fltzsimmons,  I  will  ask  yoa 
if  you  tiave  been  lieretofore  tried  in  this  court 
for  a  violation  of  the  liquor  law  and  a  verdict 
of  guilty  returned  against  you?  (No  answer.) 
By  the  Court:  Answer  the  question.  A.  Yes, 
sir.  Q.  IIow  long  was  it  since  that  time?  A 
I  think  it  was  a  year  last  April.  It  was  in  the 
spring  term  of  gourt." 

[2,8]  The  errors  assigned  will  be  consld- 
ered  In  the  order  In  whldh  they  are  present- 
ed In  the  defendant's  briet  In  instructing 
the  Jury  c<mceinlng  the  right  of  the  defend- 
ant to  defend  his  person,  the  court  gave  the 
following  Instruction: 

"You  are  instructed  that  every  one  has  the 
right  to  act  in  his  own  self-defense,  and  use 
such  means  and  force  as  appears  to  him  reason- 
ably necessary  to  ward  off  an  attack  or  to  save 
himself  from  danger.  And  if  you  find  from  the 
evidence  in  this  case  that  the  deceased,  Jack 
Conigan,  began  an  attack  upon  the  defendant 
with  an  iron  wedge  or  hammer,  then  the  defend- 
ant had  the  right  to  defend  himself  with  such 
means  and  force  as  appeared  reasonably  neces- 
sary to  ward  off  the  attack.  But  he  had  no 
right  under  the  law  to  use  any  more  force  than 
appeared  to  be  reasonably  necessary  to  save 
himself.  One  may  not  resort  to  a  deadly  fire- 
arm in  an  ordinary  fight,  unless  there  is  real  or 
apparent  danger  of  his  life  being  taken  or  great 
bodily  harm  done  him.  And  in  this  case,  if  you 
find  from  the  evidence  that  the  deceased  com- 
menced an  attack  upon  the_  defendant,  and  ad- 
vanced upon  him  with  the  iron  wedge  or  ham- 
mer that  has  been  introduced  in  evidence  in  this 
case,  and  further  find  that  the  defendant  drew 
his  revolver,  and  shot  and  killed  the  deceased, 
and  if  you  further  find  from  the  evidence  beyond 
a  reasonable  doubt  that  it  was  unnecessary,  and 
did  not  reasonably  appear  to  be  necessary,  to 
shoot  and  kill  the  deceased,  in  order  to  save  his 
life  or  his  person  from  great  bodily  harm,  then 
the  defendant  would  be  guilty  of  manslaughter 
in  the  first  degree.  (Excepted  to  by  John  P. 
Hickam,  attorney  for  defendant.  Exception  al- 
lowed.    A  H.  Huston,  Judge.)" 

The  argument  Is  that  this  Instructloo  Is 
erroneous: 

"Because  It  puts  the  defendant  under  the 
burden  of  proving  that  the  deccnsed  was  the 
aggressor,  and  fails  anywhere  to  define  'the  ap- 
pearance of  danger,'  and  that  the  situation 
must  be  viewed  from  'the  standpoint  of  the  de- 
fendant,' and  utterly  fails  to  advise  the  jury 
what  the  defendant  had  a  right  to  do  under 
the  theory  presented  by  the  evidence." 

It  appears  that  counsel  for  the  defend- 
ant presented  no  request  for  Instructions,  and 
this  exception  and  another  to  an  Instruction 
defining  murder  and  manslaughter  in  the 
language  of  the  statute  were  the  only  ex- 
ceptions taken  to  the  instructions  given.  We 
think  the  instruction  itself  answers  the  criti- 
cisms, and  shows  them  not  to  be  well  found- 
ed, with  one  exception;  that  is,  it  omits  to 
state  that  the  appearance  of  danger  Is  to  be 
viewed  from  the  defendant's  standpoint. 
However,  the  defendant  in  his  testimony  does 
not  state  that  at  the  time  he  fired  the  fatal 
■hot  it  reasonably  appeared  to  him  that  he 
was  In  danger  of  losing  his  life  or  suffering 
serious  bodily  Injury  at  the  hands  of  the  de- 
ceased, and  while  the  testimony  of  the  de- 
fendant and  his  witnesses  tended  to  show 
that  the  deceased  had  made  threats  against 
the  defendant,   and   that  he   was   the   ag- 


gressor, there  is  no  testimony  showing  that 
the  defendant  believed  that  he  was  In  danger 
of  losing  his  life  or  suffering  serious  bodily 
Injury  at  the  hands  of  the  deceased  at  the 
time  he  fired  the  fatal  shot  It  Is  ^ementary 
that  a  person  assaulted  Is  justified  in  using 
so  much  force  as  is  necessary  to  his  defense: 
however,'  to  repel  a  slight  assault,  the  per- 
son assaulted  will  not  be  Justified  in  doing 
those  acts  that  are  calculated  to  destroy 
the  life  of  his  assailant,  unless  the  assault 
is  of  such  a  character  as  to  endanger  bis  life, 
or  inflict  on  him  serious  bodily  injuiy,  or 
to  excite  his  fears  as  a  reasonable  man  that 
such  would  be  the  result  of  the  assault.  The 
law  limits  him  to  such  acts  as  are  necessary 
to  self-defense,  and  the  appearance  of  danger 
is  to  be  viewed  from  his  standpoint,  and  as 
he  saw  it 

In  another  instruction  the  court  defined 
Justifiable  homicide  in  the  language  of  the 
statute.  Penal  Code,  {  2334,  Rev.  Laws.  In 
the  closing  paragraph  of  the  instruction  crit- 
icized the  court  instructed  the  Jury  that  un- 
less they— 

"find  from  the  evidence  beyond  a  reasonable 
doubt  that  it  was  unnecessary,  and  did  not  rea- 
sonably appear  to  be  necessary,  to  shoot  and 
kill  tho  deceased  in  order  to  save  his  life  or  his 
person  from  great  bodily  harm,  then  the  de- 
fendant would  be  guilty  of  manslaughter  in  the 
first  degree." 

We  think  this  was  as  favorable  to  the  de- 
fendant as  he  could  demand.  Our  Procedure 
Criminal  provides : 

"Upon  a  trial  for  murder,  the  commission  ot 
the  homicide  by  the  defendant  being  proven,  the 
burden  of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  it,  devolves  upon  him, 
unless  the  proof  on  the  part  of  the  proeecntion 
tends  to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  defendant 
was  justifiable  or  excusable."  Section  6802, 
Bev.  Laws. 

Under  this  section  of  the  statute  the  pre- 
sumption of  innocence  has  been  overcome 
when  the  commission  of  the  homicide  by  the 
defendant  is  proven  beyond  a  reasonable 
doubt.  A  presumption  of  guilt  then  obtains. 
unless  the  proof  on  the  part. of  the  prosecu- 
tion tends  to  show  that  the  crime  committed 
only  amounts  to  manslaughter,  or  that  the 
defendant  was  Justifiable  or  excusable,  and 
thereupon  the  burden  shifts  to  the  defendant 
to  produce  suflaclent  testimony  to  raise  a 
reasonable  doubt  either  as  to  the  degree  of 
the  homicide,  or  as  to  his  Justification  or 
excuse.  If  the  defendant  disdiarges  this 
burden,  then  it  returns  to  the  prosecution, 
and,  to  warrant  a  conviction,  the  presump- 
tion must  overcome  such  reasonable  doubt 
thus  raised  by  proof  beyond  a  reasonable 
doubt  of  each  essential  element  of  the  crima 
Culpepper  v.  Stote,  4  OUl.  Cr.  103,  111  Pac 
679,  31  L.  E.  A.  (N.  S.)  1166,  140  Am.  St.  Bept 
668;  Lumpkin  v.  State,  5  OkL  Cr.  48S.  U3 
Pac.  478;  WilUams  v.  State.  »  OkL  Cr.  206. 
131  Paa  ITfl;  Alberty  v.  State,  10  Okl.  Or. 
616,  140  Pac.  1020,  62  L.  B.  A.  (N.  &)  24&. 
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Our  Procedure  Criminal  provides  tbat: 
"In  charging  the  jury,  the  court  miut  state 
to  them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  ver- 
dict, and  if  it  state  the  testimony  of  the  case, 
it  must  in  addition  inform  the  jury  that  they 
are  the  cx^usive  judges  of  all  questions  of 
fact.  Either  party  may  present  to  the  court 
any  written  charge  and  request  that  it  be  pven. 
If  the  court  thinlcs  it  correct  and  pertinent, 
it  must  be  given;  if  not,  it  must  be  refused. 
Section  5906,  Rev.  Lews. 

tinder  this  provision.  If  counsel  for  the 
defendant  desires  the  court  to  give  any  par- 
ticular Instruction,  or  tbat  one  that  is  given 
shall  be  made  more  speciflc  or  comprehensive, 
it  is  the  duty  of  counsel  to  prepare  and  pre- 
sent to  the  court  such  desired  Instruction  and 
request  that  it  be  given,  and  in  the  absence 
of  such  request  a  conviction  will  not  be  re- 
versed, unless  this  court  Is  of  the  opinion,  in 
the  light  of  the  entire  record,  including  the 
instructions  given,  that  the  defendant  may 
have  been  prejudiced  by  the  erroneous  in- 
struction given  and  to  which  an  exception 
was  duly  taken.  We  are  of  the  opinion  that 
the  instructions  given,  taken  as  a  .whole,  sub- 
stantially presented  the  law  of  the  case 
fairly. 

Counsel  in  their  brief  say: 

"The  only  other  points  we  desire  to  make  go 
to  the  question  of  the  admissibility  of  the  evi- 
dence offered  by  the  state.  As  hag  been  said, 
this  defendant,  as  far  as  the  material  facts  of 
the  homicide  are  concerned,  was  confronted  at 
his  trial  by  no  witness.  Tho  testimony  intro- 
duced, and  under  which  he  was  convicted,  was 
read  from  the  stenographer's  notes,  reduced  to 
writing,  as  made  at  the  preliminary  trial. 
Timely  objections  were  made  at  various  points 
to  tho  introduction  of  this  evidence.  The  only 
point  in  relation  thereto  tbat  we  care  to  urge 
Is  the  claim  that  the  foundation,  or  showing, 
necessary  to  be  made  as  a  predicate  for  the  in- 
troduction of  the  evidence,  was  not  sufficient; 
that  is  to  say,  that  it  was  not  shown  that  tho 
witnesses,  or  either  of  them,  were  dead,  insane, 
sick,  and  unable  to  testify,  beyond  the  jurisdic- 
tion of  the  court,  or  tbat  sufficient  diligence 
had  been  used  in  tho  premises." 

[1]  Considering  the  competency  of  the 
testimony  as  it  Is  met  by  the  objections  urg- 
ed, it  appears  that  the  first  witness  called 
by  the  state  was  Albert  Dinwiddle,  a  deputy 
court  derk,  who  testified  that  he  was  also 
official  stenographer  for  the  county  court, 
and  as  such  took  the  testimony  of  the  wit- 
nesses J.  W.  Barrett  and  J.  R.  Long  upon 
the  defendant's  preliminary  examination,  and 
as  clerk  of  the  court  he  produced  the  files 
and  identified  the  original  complaint  as  filed 
before  the  committing  magistrate,  including 
the  order  indorsed  thereon  holding  the  de- 
fendant to  the  district  court  He  identified 
the  praecipe  for  subjKEnas  for  witnesses  J. 
W.  Barrett  and  J.  B.  Long,  which  was  filed 
on  September  15,  1915;  also  the  affidavit  of 
the  assistant  county  attorney  showing  that 
said  witnesses  were  nonresidents  of  Payne 
county;  also  the  subpoenas  for  said  wit- 
nesses. Issued  September  24th,  directed  to  the 
sheriff  of  Creek  county,  and  the  return  of 
■aid   sherlfl;  showing  tbat  said  witnesses 


could  not  be  found  In  Creek  county.  And  the 
same  was  offered  in  evidence.  He  further 
testified  to  the  correctness  of  his  report  of 
the  testimony  of  said  witnesses  as  given  upon 
the  preliminary  examination  of  the  defendant 
and  that  the  same  was  duly  certified  to  by 
him.  Thereupon  the  transcript  was  offered 
in  evidence.  The  defense  objected  on  the 
ground: 

"That  the  showing  as  required  by  law  has 
not  been  made.  By  the  Court:  You  have  offered 
a  BU'bpoena  and  two  names  on  there.  You  ou^ht 
to  show  that  they 'are  without  the  jurisdiction 
of  the  court,  before  you  can  offer  secondary  evi- 
dence. I  think  there  is  no  doubt  as  to  the 
rule ;  you  cannot  show  it  by  merely  a  return  on 
a  subpcena.  Have  you  any  witnesses  you  can 
prove  tliia  by?  By  Mr.  Turner:  None  except 
myself.  I  will  go  on  the  stand  and  take  oath 
that  those  people  are  not  in  the  state." 

Thereupon  A.  W.  Turner  was  sworn  and 
took  the  stand.  The  defense  objected  to  this 
witness  testifying — 

"for  the  reason  that  his  name  and  post  office 
address  was  not  furnished  to  the  defendant,  as 
required  by  the  Constitution  of  the  state,  and 
for  the  further  reason  that  his  name  is  not  in- 
dorsed upon  the  information.  By  the  Court: 
He  does  not  testify  to  any  facts  of  the  case.  He 
only  testifies  towards  laying  the  foundation  for 
offering  other  testimony.  (Objection  overruled 
and  exception  allowed.) ' 

He  testified  as  follows: 

"That  J.  W.  Barrett  and  J.  R.  Long  are  the 
witnesses  whose  evidence  is  sought  to  be  in- 
troduced by  the  transcript;  that  from  every 
source  or  information  I  could  get,  and  covering 
within  the  last  two  months  of  diligent  search, 
I  know  that  these  two  witnesses  are  not  within 
the  jurisdiction  of  this  court,  and  their  where- 
abouts are  unknown.  I  don't  know  whether 
they  are  outside  of  tho  state  or  not.  I  can't 
definitely  state  that.  I  do  know  their  where- 
abouts are  absolutely  unknown  so  far  as  the 
state  has  been  able  to  trace  them." 

Cross-examination  by  Mr.  Hlckam: 
"Q.  You  may  state,  Mr.  Turner,  to  what  ex- 
tent you  personally  know  that  their  where- 
abouts is  not  known.  Have  you  any  informa- 
tion, oxcept  the  return  on  that  subpoena,  only 
hearsay?  A.  One  can  only  acquire  knowledge 
of  that  kind  by  hearsay.  I  went  over  in  Drum- 
right,  and  inquired  of  Mr.  Long's  people  over 
there  (that  is,  his  associates)  if  they  knew  where 
be  was,  and  Mr.  Barrett's  also,  and  they  told 
me  be  had  gone,  and  they  didn't  know  where 
he  had  gone.  Mr.  BiUy  Derrig,  deputy  sheriff, 
tells  me  he  has  made  diligent  search  in  this 
county,  and  cannot  find  these  two  witnesses, 
or  any  of  them,  except  Billie  Reed,  whose  evi- 
dence is  not  in  this  transcript;  that  he  made 
diligent  search  for  her  and  at  one  time  found 
her.  Service  was  had  on  her,  as  the  sherifTs 
return  will  show  in  this  county,  and  she  went 
away.  I  talked  with  Mr.  Bradley,  deputy  sheriff 
of  Creek  county,  who  served  these  papers  over 
there,  and  he  told  me  that  he  had  searched  Creek 
county  high  and  low,  but  could  not  find  these 
witnesses,  and  could  not  trace  their  where- 
abouts." 

Thereupon  the  transcript  of  the  testimony 

of  the  witnesses  Barrett  and  Long  was  again 
offered,  and  the  defense  renewed  their  objec- 
tions, which  were  overruled,  and  the  testi- 
mony of  said  witnesses  as  taken  on  the  pre- 
liminary examination  was  read  to  the  jury. 
Upon  a  careful  consideration  of  the  evi- 
dence we  think  that  the  objections   were 
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properly  overruled.  There  was  no  error  com- 
mitted iu  allowing  the  subpoenas  for  these 
witnesses,  that  had  been  Issued  and  return- 
ed unserved,  to  be  received  In  evidence  for 
the  purpose  of  showing  what  had  been  done 
towards  making  service  upon  the  missing 
witnesses.  As  was  said  in  Jeffries  v.  State, 
12  Okl.  Cr.  — ,  162  Pac  1187: 

"The  objection  to  this  is  based  upon  the  con- 
t<!ntion:  Rrst,  that  the  state  only  proved  by 
hearsay  that  Belmay  was  absent  from  the  state; 
and,  second,  that  the  name  of  the  stenographer 
who  identified  the  evidence  as  that  taken  at  the 
preliminary,  and  the  witnesses  used  to  prove 
Belmay'a  absence,  were  not  indorsed  on  the 
information.  And  defendant  relies  upon  Drii;- 
gers  v.  V.  S.,  1  Oltl.  Or.  167,  95  Pac.  612,  129 
Am.  St.  Rep.  823,  to  support  his  first  conten- 
tion. But  the  doctrine  announced  in  Driggers 
▼.  U.  S.  has  never  been  followed  by  this  court, 
and,  we  thinic,  is  not  the  law.  Under  the  doc- 
trine insisted  upon  by  the  defendant,  the  state 
would  not  be  allowed  to  use  the  former  testi- 
mony of  an  absent  witness,  unless  it  could  pro- 
duce some  one  who  saw  him  croKs  the  state 
line,  and  could  then  swear  with  equal  positive- 
ness  that  he  had  never  returned.  Such  was 
never  contemplated  by  the  law.  But  this  court 
has  followed  the  doctrine,  annouhced  by  Mr. 
Wigmore,  that  'if  the  witness  has  disappeared 
from  olNservation,  he  is  in  eScct  unavailable  for 
the  purpose  of  compelling  his  attendance.  Snch 
a  disappearance  is  shown  by  the  party's  inabU-. 
ity  to  find  him  after  diligent  search.  The  only 
objection  to  recognizing  this  ground  of  unavaila- 
bility is  to  the  possibility  of  collusion  between 
party  and  witness;  but,  supposing  the  court  to 
be  satisfied  that  there  has  been  no  collusion, 
and  that  the  search  has  been  bona  fide,  this  ob- 
jection loses  all  of  its  force.  For  former  testi- 
mony this  cause  of  unavailability  has  long  been 
recognized.'  Wigmore  on  Evidence,  vol.  2,  par. 
1405;  Warren  v.  State,  6  Okl.  Cr.  1,  115  Pac. 
812,  34  L.  R.  A.  (N.  S.)  1121;  Edwards  v. 
State,  9  Okl.  Cr.  306,  131  Pac.  956,  44  Ia  R.  A. 
(N.  S.)  701;  Henry  v.  State,  10  Okl.  Cr.  368, 
136  Pac.  982,  52  L.  B.  A.  (N.  ,S.)  113." 

It  is  a  sufficient  answer  to  the  contentions 
made  to  say  that  we  think,  after  a  careful 
survey  of  the  facts  in  evidence,  that  the 
testimony  was  susceptible  of  only  two  con- 
clusions; that,  taking  the  case  as  made  by 
the  state,  it  was  a  deliberate,  cold-blooded, 
fiendish  murder,  and,  taking  the  testimony 
of  the  defendant,  he  is,  we  think,  guilty  of 
manslaughter  in  the  first  degree  upon  tiis 
own  statement  To  hold  that  the  testimony 
of  the  defendant  and  his  witnesses  establish- 
ed the  defense  of  justifiable  homicide  would 
be  to  upset  all  well-settled  rules  and  statutes, 
which  point  out  the  duty  of  one  engaged  in  a 
quarrel,  and  the  necessity  of  Us  avoiding 
the  attack,  if  in  taia  power,  and,  at  most,  to 
use  only  such  force  as  was  necessary  to  pre- 
vent injury  to  himself. 

We  ought  not  to  close  this  review  without 
adverting  to  the  fact  that  the  defendant 
was  carrying  a  pistol  in  violation  of  the  stat- 
ute making  it  a  misdemeanor;  that  when  be 
fired  the  fatal  shot  he  was  surrounded  by 
hi&  friends,  and,  although  he  was  their  bonds- 
man, they  did  not  appear  to  testify  at  bis 
preliminary  examination,  which  was  held  on 
the  day  following  that  of  the  homicide,  and  the 


undisputed  testimony  of  the  witnesses  at  tbe 
preliminary  ezaminatioa  made  out  a  case  of 
unprovoked  murder.  Upon  tbe  final  trial  all 
of  these  witnesses  were  missing,  and  whUe  it 
does  not  appear  tbat  tbey  were  absent 
through  tbe  connivance  or  by  the  procure- 
ment of  the  defendant,  it  was  to  his  ad- 
ran  tage. 

Discovering  no  prejudicial  error  in  the  rec- 
ord, tbe  judgment  is  affirmed.  Tbe  court 
clerk  of  Payne  county  is  directed  to  issue 
forthwith  to  tbe  sheriff  of  said  county  a  com- 
mitment in  accordance  with  tbe  judgment 
and  sentence  of  the  court 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


(U  Okl.  Cr.  «27) 
SIGHTS  v.  STATE.     (No.  A-2569.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    July 
21,  1917.) 

(SyllttJnu  ly  the  Court.) 

1.  WrnncssEs  «»330(1)— Cboss-Examihatioit 
—Antecedents. 

Tt  is  permissible  on  cross-examination  to  in- 
quire into  the  antecedents  of  a  witness  by  show- 
ing his  occupation,  vocation,  or  manner  of  liv- 
ing, as  a  general  rule.  This  character  of  exami- 
nation, however,  is  permissible  only  when  the 
facts  sought  to  be  elicited  are  pertinent  to  the 
issue,  or  have  some  material  relation  thereto. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1106.] 

2.  HOUICIDB  9=>303  —  ASSATTLT  WITH  INTENT 

TO  Kill,— Instbtjction— RiOHTB  as  Aoaihst 

Tbesfabber. 
When  the  crime  of  assault  with  Intent  to  kill 
is  charged,  and  the  proof  discloses  the  fact  that 
the  difficulty  occurred  upon  the  premises  occu- 
pied by  the  defendant,  and  that  ue  prosecuting 
witness  ivas  a  trespasser  creating  a  disturbance, 
the  trial  court  should  give  in  his  general  charge 
a  proper  instruction  explaining  to  tbe  jury  how 
far  the  person  charged  might  lawfully  go  in 
ejecting  the  trespasser,  under  the  circumstances 
disclosed  before  he  would  become  the  aggressor 
under  the  law  or  lose  the  right  of  self-defense, 
and  fix  in  a  clear  and  positive  manner  the  respon- 
sibility of  the  accused,  baaed  upon  his  intent  at 
the  time  of  engaging  in  the  controversy,  as  well 
as  at  the  time  of  the  alleged  assault. 

[EM.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  636.] 

3.  Cbiminal  Law  <S=»706,  72Sa)— Tbiai/— Ak- 

OTTMENT— GbOSS-ExaUINATION. 

Unfair  argument  on  the  part  of  the  prose- 
cuting attorney,  and  the  asking  of  questions  on 
cross-examination  calculated  to  prejudice  the  de- 
fendant, should  not  be  indulged  in.  Fairness  in 
the  conduct  of  a  criminal  trial  is  absolutely  es- 
sential to  the  proper  administration  of  justice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1661,  1663,  1674,  1676.] 

Appeal  from  District  Court,  Custer  Coun- 
ty; T.  a.  Edwards,  Judge. 

Alva  Sights  was  convicted  of  assault  with 
intent  to  kill,  and  he  appeals.  Reversed  and 
remanded,  with  direction  to  grant  a  new 
trial. 

Jas.  M.  Shackelford  and  A.  J.  Welch,  both 
of  Clinton,  for  plaintiff  in  error.  R.  Mc- 
Millan, Aast  Atty.  Gen.,  for  tbe  State. 
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ARMSTRONG,  J.  The  plaintiff  to  error, 
Alva  Sights,  was  convicted  In  the  district 
court  of  Custer  county  on  a  diarge  of  as- 
sault with  Intent  to  kill,  and  his  punishment 
fixed  at  two  years'  imprlsonnmit  In  ttie 
state  penitentiary. 

The  information  charges  Sights  Jointly 
with  Ed  Haggerty  and  H.  B.  Webber  with 
assault  with  intent  to  kill  Joe  Sturgls,  In 
Clinton,  Custer  county,  Okl.,  on  January  23, 
1915.  Severance  was  asked,  and  Alva  Sights 
■was  placed  on  trial. 

The  evidence  discloses  the  fact  that  a 
number  of  persons  were  drinking  around  a 
livery  barn  belonging  to  Webber  on  the  date 
of  the  shooting;  that  during  the  afternoon 
several  of  these  parties,  Including  Alva 
Sights,  became  Intoxicated.  The  prosecuting 
'  witness  wait  to  the  bam  of  Webber  and 
was  ordered  away.  Some  words  were  passed 
and  a  shot  was  fired  by  Webber.  Prosecut- 
ing witness,  Sturgls,  left  the  place,  but  came 
back  about  8  or  9  o'clock  and  renewed  the 
quarrel.  It  seems  that  he  had  asked  Web- 
ber for  money  which  had  been  refused  him, 
but  that  Webber  had  loaned  John  Dunn  some 
money.'  Upon  his  return  to  the  bam  the 
second  time  Webber  asked  Ed  Haggerty,  who 
Is  also  charged  with  this  crime,  to  go  out 
and  keep  lilm  away,  saying  that  he  did  not 
want  any  trouble.  It  seems  that  Sights  and 
Webber  were  partners  in  buying  and  selling 
cattle,  and  used  the  office  at  the  livery  stable 
for  their  office  in  the  other  business.  Hag- 
gerty was  unable  to  persuade  Sturgls  to 
leave,  and  Webber  asked  Sights  to-  go  out 
and  assist  In  getting  him  to  go  away,  say- 
ing that  he  did  not  want  to  have  any  trouble, 
and  that  if  he  came  in  there  would  probably 
be  trouble.  Sights  went  out  and  walked  up 
to  the  iwrtles  and  asked  Sturgls  to  go  away. 
A  quarrel  ensued  between  him  and  Sturgls. 
Sturgls  said  that  he  was  unarmed  and  made 
no  demonstration  towards  Sights.  Sights 
and  two  or  three  other  witnesses  who  were 
present  say  that  be  was  armed,  and  that  he 
was  In  the  act  of  drawing  a  pistol  from  his 
pocket  when  Sights  reached  over  and  Jerked 
a  pistol  off  the  person  of  Haggerty  and  fired. 
A  pistol  was  picked  up  by  witness  Dunn 
where  Sturgls  fell.  The  shot  entered  over 
the  right  hip  and  penetrated  the  body,  com- 
tag  out  on  the!  left  side.  The  surgeon  testi- 
fied that  the  wound  was  a  dangerous  one, 
and  that  the  condition  of  prosecuting  wit- 
ness was  serious  for  several  days;  that  an 
operation  disclosed  that  the  bullet  had  pen- 
etrated the  bowels  and  that  severe  internal 
hemorrhages  bad  occurred.  The  evidence 
further  discloses  that  Ed  Dunn  operated  a 
llrery  bam  near  by ;  that  Sturgls  was  work- 
ing for  or  "banging  out"  around  the  Dunn 
bam;  tliat  there  bad  been  ill  feeling  be- 
tween the  itarties  for  some  time.  The  case  of 
tbe  state  is  not  as  strong  as  it  might  be. 

The  witnesses  for  defendant  made  a  strong 
case  of  self-defense.    On  the  question  of  guilt. 


however,  the  finding  of  the  Jury  would  be 
final  if  the  issue  was  proporly  submitted. 

There  are  only  three  assl^ments  of  error 
that  require  dlsctisslon. 

[1]  The  first  is  based  upon  the  proposition 
that  tbe  court  erred  in  refusing  counsel  the 
right  to  Impeach  the  prosecuting  witness  by 
examining  into  bis  antecedents,  bis  business, 
and  his  associates.  In  this  connecti<Hi  tbtf 
record  shows  the  following: 

"Q.  Joe,  how  long  have  you  lived  in  Clinton? 
A.  Something  like  ten  years:  have  been  here 
ever  since  the  town  started.  Q.  What  have  you 
been  doing  for  a  livelihood?  By  the  County  At- 
torney: Objected  to  as  immaterial.  By  the 
Court:  Sustained.  By  Counsel  for  Defendant: 
Save  the  exception.  Q.  Joe,  this  is  not  the  first 
trouble  you  have  been  into  with  folks  around 
Clinton  is  it?  By  the  County  Attorney:  Ob- 
jected to  as  immaterial  and  improper  cross-ex- 
amination. By  tbe  Court:  Sustained.  By 
Counsel  for  Defendant:  Save  the  exception.  Q. 
Some  time  within  the  last  three  years  you  were 
convicted  of  pointing  a  gun  at  some  fellows 
down  there,  wasn't  yon?  By  County  Attorney: 
Wait  a  minute;  we  object  to  that  as  improper 
cross-examination  and  immaterial.  By  the 
Court:  Sustained.  By  Counsel  for  the  Defend- 
ant: Save  tbe  exceptiott,  Q.  Did  you  work 
around  the  bus  bam?  A.  At  what  time?  Q. 
Well,  any  time  within  the  last  two  or  three 
years?  A.  Yes,  sir.  Q.  During  that  time  you 
drank  a  good  deal  of  whisky,  didn't  you?  By 
Codnty  Attorney:  Objected  to  as  immaterial 
and  improper  cross-examination.  By  the  Court: 
Sustained.  By.  Counsel  for  Defendant:  Excep- 
tions. Q.  Didn't  yon,  during  that  time  very  fre- 
quently visit  that  family  of  niggers  across  the 
street  from  the  bus  barn,  didn't  you?  By  Coun- 
ty Attorney:  Objected  to  as  immaterial.  By 
the  Court:  Tes;  that  is  wholly  immaterial; 
don't  pursue  that  line  if  that  is  all  you  have  in 
view.  By  Counsel  for  Defendant:  A  man's  con- 
duct is  always  material.  By  the  Court:  Well, 
I  will  sustain  the  objection.  By  Counsel  for 
Defendant:  Well,  I  don't  want  to  transgress 
the  court's  ruling,  but  we  have  a  line  of  ques- 
tions we  want  to  ask  him,  and  if  the  court 
doesn't  want  it  to  go  to  the  jury,  I  ask  to  ex- 
clude the  jury  for  that  purpose.  By  the  Court: 
Well,  I  am  going  to  exclude  that  line  of  testi- 
mony, and  you  have  made  your  record  suffi- 
ciently along  that  line.  By  Counsel  for  Defend- 
ant (Mr.  Welch):  Do  you  care  to  look  at  author- 
ities on  it?  By  the  Court:  No,  I  believe  I 
know  what  the  law  is  on  that.  By  Counsel  for 
Defendant  (Mr.  Shackelford):  If  your  honor 
please,  I  want  to  ask  him  some  questions  about 
his  associations  and  his  general  conduct  with  his 
associates.  By  Counsel  for  Defendant  (Mr. 
Welch):  Our  authority  for  it,  your  honor,  is  a 
recent  holding  of  the  Criminal  Conrt  of  Appeals. 
By  the  Court:  I  know  what  the  holding  is.  I 
am  excluding  that  line  of  testimony  you  are  pur- 
suing now.  By  Counsel  for  Defendant:  Excep- 
tions. Q.  During  the  year  or  so  before  this 
shooting  occurred  wasn't  you  the  common  asso- 
ciate of  bootleggers  and  prostitutes  in  and 
around  CUn ton?  By  the  County  Attorney:  Wait 
a  minute;  don't  answer-  objected  to  as  imma- 
terial. By  the  Court:  That  line  is  immaterial, 
Mr.  Shackelford;  don't  pursue  it  any  further. 
You  have  made  your  record  along  that  line  if 
there  is  anything  in  it  for  you.  By  Mr.  Shackel- 
ford: Exceptions  to  the  ruling  of  the  court. 
Now,  without  putting  it  in  the  record,  will  tbe 
court  give  me  an  opportunity  at  some  time  dur- 
ing the  course  of  the  trial  when  it  is  convenient 
to  ask  him  some  further  questions  along  that 
line,  for  the  purpose  of  going  into  the  record?  I 
don  t  care  about  taking  time  in  the  presence  of 
the  jury.    By  the  Court:  If  yon  have  anythinc 
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further  to  ask  Um  now  that  is  material,  yon 
may  do  it;  we  will  take  the  other  up  at  the 
proper  time.  Q.  Who  was  the  woman  that  was 
Hvliig  at  your  house,  Joe,  at  the  time  this  shoot- 
ing occurred?  By  County  Attorney:  Objected 
to  as  immaterial.  By  the  C>onrt:  Sustain^. 
By  Counsel  for  Defendant:  Save  the  exceptions. 
Q.  Don't  you  know  that  woman's  name?  By  the 
County  Attorney:  Objected  to  as  immaterial. 
By  the  Court:  Overruled.  Answer  'Tea'  or  'No' 
if  you  know.    A.  No,  sir." 

It  is  contended  by  counsel  tor  plalntUf  In 
error  that,  ander  the  doctrine  announced  by 
this  court  In  Slater  v.  United  States,  1  Okl. 
Or.  275,  9S  Pac.  110,  that  the  examination 
tjiey  proposed  was  a  proper  (me,  and  that  It 
was  reversible  error  for  the  court  to  refuse 
them  an  opportnnity  to  go  thoroughly  into 
these  propositions  on  cross-ezamlnatiQn.  In 
the  brief  counsel  argue  that  they  were  enti- 
tled to  Inquire  Into  the  private  acts  and  con- 
duct of  the  witness  without  limitation.  In 
addition  to  the  Slater  Case  they  dte  and 
quote  from  Musgraves  v.  State,  3  OkL  Or. 
421,  106  Pac.  544;  Crawford  v.  Ferguson,  6 
Oki  Cr.  377,  115  Pac.  278,  45  L.  R.  A.  (N.  S.) 
619;  Terrj-  v.  State,  7  OkL  Or.  430,  122  Pac. 
559;  Fo\vler  v.  State,  8  OkL  Cr.  130, 126  Pac. 
831. 

An  examination  of  the  Slater  Case,  bow- 
ever,  discloses  the  fact  that  the  questiorf  de- 
termined by  this  court  there  was  the  right 
of  counsel  to  ask  a  witness  whether  or  not 
he  had  been  arrested  on  any  criminal  charge. 
The  court  said  that  this  question  should  not 
be  asked,  but  that  counsel  could  ask  if  wit- 
ness had  ever  been  convicted  of  a  felony  or 
any  other  crime  involving  moral  turpitude. 
Certain  iKiragraphs  in  the  oplnlcm,  however, 
contain  the  following: 

"But  it  is  attempted  to  justify  the  admission 
of  this  class  of  evidence  upon  the  arround  that  it 
is  always  permissible  to  inquire  into  the  ante- 
cedents of  a  witness,  by  showing  his  occupation, 
social  connections,  manner  of  living,  and  such 
matters.  While  we  approve  the  principles  refer- 
red to,  we  deny  its  application  to  the  class  of 
evidence  now  under  consideration.  The  pre- 
sumption of  law  is  that  every  person,  to  a  large 
extent,  has  the  right  and  power  in  selecting  his 
occupation,  social  connections,  and  manner  of 
living.  Being  matters  largely  of  his  own  choice, 
they  indicate  bis  true  character,  and  he  is  there- 
fore responsible  for  them,  and  they  may  be  in- 
quired into  for  the  purpose  of  affecting  his  cred- 
ibility ;  but  those  reasons  do  not  apply  to  indict- 
ments, arrests,  or  imprisonment  before  convic- 
tion, for  the  obvious  reason  that  they  are  not 
matters  of  choice,  but  are  involuntary,  so  far  as 
the  witness  is  concerned." 

This  doctrine  wits  reiterated  In  the  other 
cases  cited. 

These  cases,  on  account  of  the  tact  that  no 
limitation  was  placed  upon  what  was  said  by 
the  court,  have  been  more  or  less  misleading 
to  trial  courts,  county  attorneys,  and  mem- 
bers of  tlie  bar.  In  neither  of  the  cases  in 
wbldi  these  discussions  have  arisen  was  the 
direct  proposition  here  involved  an  issue. 
The  doctrine  annoimced  is  sound  when  con- 
fined to  proper  limits,  but  would  be  disas- 
troiu  to  tlie  orderly  administration  of  Jus- 


tice wben  given  a  broad  and  nnllmited  appli- 
cation. 

In  Cannon  ▼.  Territory,  1  OkL  Cr.  flOO.  99 
Paa  622,  the  principal  involved  in  this  dis- 
cussion was  directly  raised  and  passed  upon 
by  this  court.  In  tliat  case,  among  other 
things,  it  is  said: 

"It  was  competent  for  the  prosecution  to  cross- 
examine  the  witness  as  to  tier  antecedents,  voca- 
tion, character,  and  past  conduct,  and  thus  im- 
pair her  credibility.  This  line  of  inquiry  became 
important  because,  the  court  having  permitted 
the  witness  to  testify  as  to  the  conduct  of  the 
deceased  towards  her,  all  of  the  circumstances 
surrounding  the  case  justified  a  full  cross-exam- 
ination as  to  her  pnst  conduct  and  character,  and 
as  to  the  past  conduct  and  character  of  the  wit- 
ness May  Baser,  who  was  her  associate  in  con- 
ducting said  rooming  house.  There  is  not  better 
method  of  sifting  the  conscience  and  testing  tbp 
veracity  and  credibility  of  the  witness  than  by 
cross-examination,  and  a  witness  can  also  be 
cross-examined  as  to  speciSc  acts  tending  to 
discredit  her,  when  such  facts  are  relevant  to  the 
issue." 

A  careful  reading  of  the  Cannon  CeLse  and 
the  authorities  cited  point  the  way  to  the 
correct  determination  of  this  proposition. 
Counsel  attempt  to  give  the  Slater  Case  and 
other  cases  relied  on  a  construction  or  appli- 
cation which  is  entirely  too  broad  and  never 
intended.  This  character  of  examination  is 
permissible  only  when  the  facts  desired  are 
pertinent  to  the  issue  on  trial  before  the 
court,  and  not  otherwise.  A  rule  that  would 
permit  the  promiscuous  and  unlimited  exam- 
ination of  a  witness  as  to  specific  private  con- 
duct regardless  of  the  relationship  of  the 
matter  inquired  about  to  the  issue  joined 
would  result  In  unreasonable  confusion  and 
the  clouding  of  the  real  Issues  in  every  law- 
suit that  is  brought  to  trial.  The  law  never 
contemplated  this,  and  the  opinions  of  this 
court  have  never  gone  so  far.  The  examina- 
tions referred  to  in  all  the  cases  consideied 
by  this  court  contemplate  an  inquiry  into 
those  acts,  associates,  and  particular  conduct 
of  the  witness,  which  have  sonns  pertlnencr 
to  the  controversy  being  heard,  and  wbidi 
are  calculated  to  shed  light  on  the  truth  of 
the  problem  rather  than  to  becloud  it. 

In  Castleberry  v.  State,  10  Okl.  Cr.  504,  139 
Paa  132,  this  proposition,  being  directly 
raised,  was  discussed  fully,  and  the  aathort- 
tles  reviewed  at  length.  Among  other 
things,  it  is  said : 

"The  next  assignment  is  that  the  court  erred 
in  admitting  the  testimony  of  Ruth  Brady,  npoo 
her  cross-examination,  and  in  permitting  tbe 
state  to  introduce  in  evidence  a  post  card  photo- 
graph of  Ruth  Brady  and  the  defendant  opon 
the  cross-examination  of  said  witness.  Rath,  as 
a  witness  for  the  defendant,  had  testified  that 
in  February,  1912,  she  went  to  her  home  and 
had  a  conversation  with  the  prosecntrix,  and 
asked  her  who  she  thought  her  baby  boy  favored, 
and  tbe  prosecutrix  said  'that  she  didn't  know. 
but  that  she  had  a  pretty  good  idea,'  that  she 
then  asked  her  who  was  the  father  of  her  diild, 
and  that  'she  said  she  didn't  know  who  the  tether 
of  her  child  was.'  On  cross-examination  she  stat- 
ed that  the  defendant  was  her  sweetheart.  Tbe 
state  produced  a  photograph  taken  by  Jack  Kes- 
drick,  another  witness  for  the  defendant,  and  ex- 
tended it  to  the  witness;   her  farther  exainiiia. 
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tion,  taken  from  the  transcript,  being  as  follows: 
'Q.  Whose  picture  is  that?  A.  It's  ours;  Tom 
and  me.  Q.  Yourself  and  Tom?  A.  Yea;  don't 
it  look  like  us?  Q-  T*"'*  8l>ows  Tom  and  you, 
and  Tom  has  got  his  bands  upon  your  leg,  and 
yoar  dress  pulled  up,  and  his  bands  up  there 
on  your  knee,  hasn't  he?  (Objection  that  the 
same  is  not  proper  cross-examination.  Overrul- 
ed, and  exception  allowed.)  Q.  He  has  got  his 
hands  up  there  on  your  legs?  A.  Yes,  sir.  Q. 
Tou  was  out  riding  with  Tom  and  permitted  him 
to  do  you  that  way?  A.  Yes,  sir.  Q.  That  is  a 
true  picture  of  you  and  Tom?  A.  Yes,  sir.' 
She  further  stated  that  the  picture  was  taken 
by  Jack  Kendrick  about  three  months  before; 
that  she  left  Hobart,  her  home,  with  the  defend- 
ant, and  went  to  see  the  prosecutrix  at  Davison, 
because  she  just  wanted  to  see  if  the  baby  fa- 
vored Tom.  The  argument  is  made  that:  'A 
person  having  their  picture  taken  in  possibly  an 
immodest  way,  as  this  picture  represents,  could 
have  nothing  to  do  with  the  truth  or  untruthful- 
ness of  what  such  person  may  testify  to  upon 
the  witness  stand  upon  a  matter  disconnected 
with  such  act.  And  the  admission  of  such  testi- 
mony, and  the  exhibit  of  said^  indecent  picture 
as  evidence,  as  was  allowed  in  this  case,  an- 
swered no  fairly  useful  purpose  on  the  trial.  It 
only  tended  to  embarrass  the  witness  by  expos- 
ing any  act  done  by  her  in  the  infirmity  of  hu- 
man nature,  amid  the  temptations  that  beset  life, 
and  the  obvious  purpose  and  the  undoubted  ef- 
fect of  such  course  of  examination  in  this  case 
were  to  degrade  and  injure  the  witness  in  the 
estimation  of  the  jury  or  injuriously  affect  their 
verdict  against  the  defendant.' 

"The  evidence,  if  inadmissible,  was,  beyond 
doubt,  highly  prejudicial  to  the  defendant.  On 
the  other  band,  the  evidence  of  the  witness  Ruth 
Brady,  if  believed,  was  very  damaging  to  the 
ntate. 

"It  is  well  settled  that  in  a  criminal  case  a 
witness  on  cross-examination  may  b«  questioned 
as  to  his  relations  and  feelings  of  friendliness  or 
hostility  towards  the  defendant. 

"In  Underbill  on  Grim.  Ev.  {  221,  it  is  said: 
'Questions  put  to  the  witness  for  the  purpose  of 
ascertaining  his  relations,  business,  social,  or 
otherwise,  with  the  accused  and  his  state  of 
mind,  whether  hostile  or  friendly  towards  him, 
are  unobjectionable.' 

"In  Holly  V.  Commonwealth  (Ky.)  36  S.  W. 
532,  a  woman  was  introduced  as  a  witness  for 
the  defendant  It  was  held  that  It  was  not  er- 
ror, for  the  purpose  of  showing  her  interest  and 
probable  t>ias,  to  allow  her  to  testify  on  cross- 
examination  that  she  and  the  defendant  had  been 
living  together  without  being  married. 

"In  Smith  v.  State,  143  Ind.  685,  42  N.  B. 
913,  it  was  held  that  the  state,  on  the  cross- 
examination  of  a  female  who  was  a  witness  for 
the  .accused,  could  show  her  relations  with  him, 
as  showing  bias  in  bis  favor  on  the  part  of  the 
witness. 

"In  Martin  v.  SUte,  125  Ala.  64,  23  South.  82, 
It  was  held  that  a  witness  for  the  defendant 
could  be  asked. on  cross-examination  if  she  did 
not  sustain  illicit  relations  with  the  defendant. 

"In  Sexton  v.  State,  48  Tex.  Or.  R.  497,  88  S. 
W.  348,  a  witness  was  permitted  to  be  asked  on 
cross-examination  if  she  had  not  lived  in  adul- 
tery with  defendant  for  five  or  six  years.  She 
answered  in  the  affirmative.  This  was  held  to  be 
proper  cross-examination.  The  court  says:  'It 
was  relevant  for  the  purpose  of  showing  her  bias 
and  friendship  and  close  relationship  to  the  ap- 
pellant, and  her  interest  in  testifying  in  his  be- 
half, and  consequently  as  touching  her  credibil- 
ity' 

"In  State  v.  McGahey,  8  N.  D.  293,  55  N.  W. 
763,  a  witness  for  the  defendant,  over  his  ob- 
jection, was  permitted  to  be  cross-examined  at 
length  as  to  her  relations  to  and  criminal  iatei^ 
course  with  the  defendant.  The  court  says: 
The  able  eonnael  doea  not  contend  that  it  was 


improper  to  ask  the  witness  on  cross-examina- 
tion as  to  her  criminal  relations  with  men  gen- 
erally as  affecting  her  credit,  but  urges  that 
such  object  could  be  equally  well  attained  with- 
out specifically  naming  McGahey.  and  that  the 
necessary  effect  of  so  naming  him  must  have 
been  to  prejudice  the  jury  against  him.  Admit- 
ting counsel's  conclusion,  we  are  still  of  opinion 
that  the  line  of  cross-examination  was  proper. 
The  state  has  the  right  to  show  the  relations  ex- 
isting between  the  witness  and  the  party  at 
whose  instance,  and  presumably  in  whose  inter- 
est, she  was  testifying.  It  had  the  right  to  ex- 
pose to  the  jury  every  motive  and  desire  of  the 
witness  tliat  might  naturally  and  reasonably  be 
supposed  to  produce  that  bias  that  would  affect 
the  character  of  her  testimony.' 

"The  doctrine  that  a  witness  may  be  cross-ex- 
amined as  to  matters  going  to  credibility  may 
well  be  regarded  as  an  exception  to  the  rule 
that  cross-examination  is  to  be  confined  to  mat- 
ters touched  on  in  the  examination  in  chief,  and 
the  limits  within  which  either  party  may  cross- 
examine  upon  matters  not  strictly  relevant,  but 
which  affect  the  credibility  of  the  witness,  ia 
largely  within  the  discretion  of  the  trial  court, 
but  the  privilege  of  degrading  a  witness  by  proof 
of  disreputable  conduct,  not  connected  with  the 
facts  on  trial,  is  one  so  liable  to  abuse  that  it 
should  be  closely  guarded  and  allowed  only  Qp<)n 
the  exercise  of  sound  judicial  discretion,  and 
then  only  to  affect  the  credibility  of  the  witness. 

"The  witness  Kuth  Brady  testified  on  her 
cross-examination  tliat  she  was  the  sweetheart 
of  the  defendant.  Here  we  have  a  very  powerful 
motive  for  testimony  in  his  behalf.  She  identi- 
fied and  admitted  the  photograph  which  shows 
that  witness,  in  the  prcsenre  of  a  .third  person, 
permitted  the  defendant  to  take  indecent  liberties 
with  her  person.  We  think  the  entire  evidence 
upon  the  cross-xamination,  including  the  photo- 
graph, was  properly  admitted,  as  showing  the 
nature  of  the  relations  existing  between  the 
witness  and  the  defendant,  and  that  their  rela- 
tions were  such  as  would  create  a  bias  on  the 
part  of  the  witness  that  miRht  reasonably  be 
supposed  to  affect  her  credibility,  and  the  fact 
that  such  evidence  would  probably  prejudice  the 
defendant  in  the  minds  of  the  jury  did  not  affect 
ita  admissibility." 

The  authorities  cited  and  the  discussion  l;i 
the  Castleberry  Case  Indicate  the  reasonable 
bounds  within  which  this  character  of  ex- 
amination should  be  confined.  The  trial 
court  should  be  careful  to  limit  tbe  same  to 
proper  channels  in  order  that  tbe  real  issues 
la  the  case  may  not  be  overshadowed  by  im- 
material and  cumbersome  examinations.  The 
facts  sought  to  be  elicited  should  have  some 
material  relation  to  the  controversy  or  shed 
some  probative  light  on  the  relations  of  the 
parties.  The  only  questions  asked  which 
were  entitled  to  be  answered  in  the  examina- 
tion complained  of  were  contained  In  the 
questions  relative  to  the  conviction  of  the 
witness  and  what  he  had  been  doing  for  a 
livelihood,  as  tending  to  affect  his  credibility. 
The  witness  should  have  been  allowed  to  an- 
swer the  same  by  the  court;  otherwise  the 
trial  court  appears  to  have  followed  the 
law. 

[2]  The  second  proposition  is  based  upon 
the  fact  that  the  court  failed  to  give  any  ta- 
struction  outlining  to  the  jury  the  rights  of 
the  plaintiff  In  error  to  remonstrate  with 
prosecuting  witness,  Sturgls,  In  an  effort  to 
get  him  to  leave  the  premises,  but  left  It  for 
the  jury  to  determine  without  any  proper 
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instruction  whether  the  plaintiff  in  error 
provoked  the  difficnlty  or  was  the  aggressor 
In  the  controversy.  It  Is  clear  from  the  facts 
that  Sturgis  was  a  trespasser  on  the  prem- 
ises; that  plaintiff  In  error  was  lawfully 
there  and  maintained  a  place  of  business 
there.  It  therefore  became  necessary  for  the 
court  to  define  to.  the  jury  the  exact  rights 
of  the  plaintiff  in  error.  A  number  of  re- 
quested instructions  called  the  court's  spe- 
cific attention  to  this  fact.  The  Jury  should 
have  been  told,  therefore,  in  a  properly  word- 
ed Instruction,  that  If  they  found  that  the 
plaintiff  In  error  maintained  an  office  and 
place  of  business  In  the  livery  bam,  then  and 
In  that  event  he  was  in  a  place  where  he  had 
a  right  to  be,  and  that,  If  he  waUed  out  to 
where  the  prosecuting  witness  stood  and  or- 
dered him  to  leave  the  premises,  he  was  act- 
ing within  his  rights,  and  could  not  be  held 
criminally  liable  unless  the  acts  complained 
of  were  committed  by  him  with  the  Intent  of 
provoking  a  difficulty  to  give  him  an  excuse 
for  taking  the  life  of  Sturgis.  The  prosecut- 
ing witness  being  a  trespasser  on  the  prem- 
ises and  at  the  time  creating  a  disturbance, 
the  plaintiff  in  error  had  a  right  to  demand 
that  he  leave  the  same  and  desist  In  his 
boisterous  and  disturbing  conduct.  So,  If  a 
controversy  arose  and  a  fight  ensued,  which 
resulted  in  the  shooting  of  the  witness  Sturg- 
is, It  became  vital  for  this  issue  to  be  properly 
explained  and  submitted  to  the  Jury.  The 
opinions  of  this  court  covering  this  question 
clearly  define  the  duty  of  the  court  in  this 
rfespcct 

In  IXcklnson  v.  State,  8  Okl.  Cr.  151,  104 
Pac.  923,  this  question  was  directly  raised 
and  determined.  Among  other  things,  it  is 
said: 

"We  believe,  under  the  evidence  aa  shown  by 
the  transcript,  the  court  should  have  further  in- 
structed the  jury  in  regard  to  defendant's  right 
to  defend  against  an  unlawful  trespass  or  in- 
trusion upon  the  premises  of  the  defendant;  oth- 
erwise the  jury  might  l>e  disposed  to  regard  his 
act  of  going  to  the  place  armed,  and  request- 
ing the  prosecutor  to  leave  the  premises,  as  plac- 
ing him  in  the  attitude  of  a  wrongdoer;  and,  if 
his  testimony  is  to  be  believed  in  this  respect,  he 
acted  within  his  rights  in  the  protection  of  his 
premises  and  his  person. 

"Section  2233,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides:  To  use  or  •  •  •  attempt  to  offer 
to  use  force  or  violence  upon  or  toward  the  per- 
son of  another  is  not  unlawful  in  the  following 
cases:  •  •  •  Third.  When  committed  either 
by  the  party  about  to  be  injured,  or  by  any  oth- 
er person  in  his  aid  or  defense,  in  preventing  or 
attempting  to  prevent  an  offense  against  his  per- 
son, or  any  trespass  or  other  unlawful  interfer- 
ence with  real  or  personal  property  in  his  law- 
ful possession:  Provided  the  force  or  violence 
used  is  not  more  than  sufficient  to  prevent  sucli 
offense.' 

•>  •  *  •  The  defendant  had  a  right  to  go 
where  the  parties  were  intruding  upon  his  prem- 
ises and  ask  them  to  leave;  and,  if  they  did  not 
accede  to  his  request,  he  had  a  legal  right  to  ex- 
pel them  as  trespassers  therefrom,  provided  that 
in  so  doing  he  did  not  use  more  force  or  vio- 
lence than  was  reasonably  necessary  to  effect 
that  purpose.  The  defendant  testified  that  he 
carried  the  shotgun  for  his  own  protection,  and 
not  for  the  purpose  of  expelling  the  trespassers. 


He  says  he  did  this  because  the  prosecuting 
witness,  Wiebe,  had  the  reputation  of  being  a 
quarrelsome  and  dangerous  man.  Wiebe  admits 
that  he  made  a  threatening  demonstration,  and 
that  Mr.  Pullan  stopped  him,  and  that  defend- 
ant, then  holding  the  gun  by  the  barrel,  drew  it 
back  as  if  to  strike  him  as  he  was  advancing 
upon  him.  Against  this  attempted  assault  the 
defendant  had  the  right  to  defend  his  person, 
independent  of  the  right  of  defense  of  ills  prop- 
erty. We  are  of  the  opinion  that  under  all  the 
circumstances  of  the  case  an  instruction  embody- 
ing the  views  hereinI>efore  expressed  ediould  have 
been  given  to  the  jury." 

The  doctrine  controlling  this  class  of  cases 
Is  fully  discussed  in  the  case  of  Swan  v. 
State,  165  Pac.  627,  a  recent  opinion  of  this 
court,  not  yet  officially  reported.  In  that 
case  it  la  said: 

"The  proof  in  this  case  discloses  the  fact  that 
tliis  homicide  occurred  upon  the  premises  of 
the  plaintiff  in  error;  that  the  deceased  was  a 
trespasser  ih  his  pasture  and  driving  stock  into 
the  same  unlawfully ;  that  the  plaintiff  in  error 
had  a  right  to  be  where  he  was ;  and  that  under 
the  particular  circumstances  had  a  right  to  re- 
monstrate with  the  deceased  for  turning  the  herd 
of  cattle  into  his  premises.  It  was  vital  to  bis 
defense  that  the  jury  be  instructed  properly  on 
this  proposition.  To  use  the  broad  language  of 
the  court  and  leave  out  all  question  of  the  in- 
tent would  practically  be  saying  to  the  Jury  that, 
if  the  plaintiff  in  error,  by  word  or  act,  started 
the  harsh  conversation  shown,  he  had  lost  bis 
right  of  self-defense.  There  can  be  no  question 
but  that  the  plaintiff  in  error  had  a  right  to- 
complain  of  Hodge  for  turning  the  cattle  in  on 
him  and  for  being  on  the  premises  himself.  This 
controversy  began  with  just  such  complaint  hav- 
ing been  made,  and  the  rapid  exchange  of  bitter 
remarks  which  followed  merged  into  the  homicide. 
It  therefore  was  necessary  for  the  court  to  put 
the  burden  of  this  instruction  upon  the  intent  of 
the  accused  at  the  time  and  to  protect  him  with 
a  proper  instruction  explaining  to  the  jury  how 
far  he  might  lawfully  go  under  the  circnm- 
stances  i>efore  losing  the  right  of  self-defense." 

See,  also,  the  authorities  cited  In  the  opin> 
Ion. 

[3]  The  third  and  last  assignment  of  error 
Is  based  upon  the  alleged  misconduct  of  the 
county  attorney  in  the  cross-examiaation  of 
witnesses  and  in  the  argument  of  the  case  to 
the  Jury.  Among  other  things  complained  of 
in  the  argument,  the  following  is  set  forth: 

"The  defendant  and  his  witnesses  are  a  bunch 
of  drunken  outlaws  from  Clinton."  "There  is 
not  the  slightest  defense,  but  the  same  was  de- 
lil>erate  perjury."  "Defendant  had  the  opportu- 
nity and  he  and  the  witnesses  have  framed  up  a 
defense."  "The  defendant  had  the  opportonitr 
and  framed  up  with  the  witnesses  for  the  state." 

The  court  admonished  counsel  to  confine 
his  argument  to  proper  channels  and  called 
the  attrition  of  the  Jury  to  the  fact  that  his 
closing  instruction  to  them  defined  the  proper 
limits  for  argument  of  counsel.  The  record 
does  not  disclose  the  entire  argument  of  coun- 
sel, and  a  reading  of  the  same  does  not  dis- 
close the  facts  upon  which  the  county  at- 
torney could  properly  base  the  suggestion  his 
remarks  indicated.  The  remarks  were  whol- 
ly improper,  and  no  good  purpose  could  he- 
served  by  this  character  of  argument.  The- 
couiity  attorney  has  no  right  to  say  or  lu- 
sinuate  in  an  argument  to  the  Jury  that  the- 
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defendant  on  trial  has  been  guilty  of  bribing 
the  wltneBses  for  the  state,  or  framing  np  a 
perjured  defense  with  them,  unless  the  facts 
developed  at  the  trial  have  clearly  disposed 
auch  a  condition,  and  In  this  case  the  record 
does  not  disclose  that  situation.  It  is  of 
doubtful  practice  to  engage  In  this  character 
0*  argument,  even  though  It  develops  that 
perjury  was  committed,  and  that  reprehensi- 
ble conduct  on  the  part  of  the  defendant  has 
in  fact  occurred.  Counsel  may  have  had 
facta  within  his  knowledge  not  disclosed  by 
the  record  which  prompted  him  to  make 
these  remarks,  but  m  law,  even  If  such  was 
the  case,  the  remarks  would  be  unwarranted. 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 

DOTLB,  P.  J.,  and  MATSON,  J.,  concur. 


(13  Okl.  Cr.  619) 

SMITH  V. 


STATE,     (No.  2262.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
.Tuly  21,  1917.) 

fSylldbus  hv  <fte  Court.) 

1.  Counties     «=a208  —  Actions     bt     and 
Against— Statdte. 

The  right  of  a  county  to  sue  and  be,  sued  ts 
purely  etatotory,  and  the  mode  prescribed  by 
statute  'for  prooecuting  such  action  must  be 
strictly  followed. 

[Ed.  Note. — For  other  cases,  see  Counties, 
(3ent  Dig.  {  338.] 

2.  Counties   «=»222— Action    bt   County— 
Statute. 

.  Where  it  is  provided  by  statute  that  the 
action  shall  be  instituted  in  the  "name  of  the 
<x>unty,"  reference  must  be  made  to  section  1500, 
Rev.  Laws  1910,  which  provides  that  the  name 
^  which  a  county  shall  sue  shall  be  "Board  of 
OBunty  Commissioners  of  the  County  of ." 

[Ed.  Note. — For  other  cases,  see  Counties, 
•Cent  Dig.  H  355-359.] 

■3.  Counties  ^=»65,  67  —  Coui^tt  Officers  — 
Suspension— Temporabt  Appointment. 
Where  an  accusation  is  presented  to  the  dis- 
trict court  for  the  removal  of  a  certain  county 
-officer  upon  statutory  grounds  and  asking  that 
such  ofBcer  be  suspended  pending  the  deter- 
mination of  such  proceedings,  the  presiding 
judge  of  such  court  may  suspend  the  accused 
iiom  ezerdsing  the  functions  of  his  office, 
and  the  board  of  commissioners  may  temporarily 
fill  the  office  by  appointment. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Ont.  Dig.  il  97,  9S,  100-103.) 

4.  Clebks  of  Courts  «=>7  —  Suspension — 
TEifPORAm  Appointee — Powers. 
Where,  pursuant  to  the  suspension  of  the 
-derk  of  the  district  court  made  in  compliance 
with  sections  6605  and  5606,  Rev.  Laws  1910, 
a  temporary  vacancy  exists  in  such  office,  the 
board   of  county  conmiissioners  may  fill   such 
vacancy  by  appointment,  and  the  person  so  ap- 
pointed, after  having  duly  qualified,   may  per- 
form all  the  duties  of  the  office  of  clerk  of  the 
district  court  required  by   the  statutes  of  this 
state  during  the  pendency  of  such  suspension. 
[Ed.   Note.— For   other  cases,   see  Clerks   of 
Courts,  Cent.  Dig.  K  21-25.] 


6.  Iroiotment  and  Information  «=9ll0(13)— 

liANOUAQB    OF   STATUTE- EMBEZZLEMENT. 

An  indictment  for  embezzlement  by  a  public 
officer  which  sets  out  the  acts  and  facts  consti- 
tuting the  embezzlement  in  the  language  of  the 
statute,  or  substantially  so,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {§  291-294.] 
6.  Criminal  Law  <3=1173(1)—Appeai<— Re- 
versal—Refusal  OF  Instructions. 
Where  the  testimony  of  the  defendant 
amounts  virtually  to  a  plea  of  guilty,  this  court 
will  not  reverse  a  judgment  of  conviction  for 
failure  to  give  requested  instructions  unless  the 
action  of  the  trial  court  deprives  the  defendant 
of  some  constitutional  or  statutory  right,  or 
from  an  examination  of  the  entire  record  it 
clearly  appears  that  there  has  been  a  miscar- 
riage of  justice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3164,  3168.] 

Appeal  from  District  Court,  Wagoner 
County  ;   Fred  P.  Branson,  Judge. 

Charles  Smith  was  convicted  of  embezzle- 
ment, and  sentenced  to  18  months'  imprison- 
ment In  the  penitentiary,  and  be  appeals. 
Affirmed. 

Sponsler  &  Graves,  of  Wagoner,  for  plain- 
tiff In  error.  S.  P.  Freellng,  Atty.  Gen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  It  Is  first  contended  that  the 
trial  court  erred  In  overruling  the  defend- 
ant's motion  to  set  aside  the  Indictment. 
This  contention  Is  grounded  ui>on  the  claim 
that  one  C.  M.  Bryant,  who.  In  conjunction 
with  the  sheriff,  assisted  in  drawing  the 
list  of  names  from  the  Jury  box,  from  which 
list  the  grand  Jury  was  impaneled  which 
returned  the  indictment  In  this  case,  was  not 
the  duly  qualified  clerk  of  the  district  court 
at  the  time,  and  had  no  authority  to  act  in 
that  capacity.  The  record  shows  that  the 
said  C.  M.  Bryant  assisted  in  drawing  the 
grand  Jury  and  performed  the  services  re- 
quired by  the  clerk  under  section  3692,  Rev. 
Laws  1910.  Counsel  for  defendant  contend 
that  at  the  time  this  grand  Jury  was  drawn 
one  Harrie  Blake  was  the  duly  elected  and 
qualified  clerk  of  the  district  court  of  Wagon- 
er county,  and  that  neither  he  nor  any  of  his 
deputies  assists  in  the  drawing.  The  rec- 
ord does  not  support  the  contention. 

[1-4]  The  record  shows  that  on  the  12th 
day  of  May,  1913,  an  accusation  charging 
the  said  Blake  with  willful  and  habitual 
neglect  of  the  duties  of  the  office  of  clerk  of 
the  said  district  court  and  other  grounds 
for  removal  was  filed  in  the  district  court  of 
Wagoner  county  by  the  county  attorney  of 
said  county  asking  the  removal  of  said  Blake 
from  such  office  and  for  his  temporary  sus- 
pension therefrom  In  pursuance  to  a  res- 
olution of  the  board  of  county  commission- 
ers of  said  county  (which  appears  of  record), 
and  that  on  said  date  the  presiding  Judge  of 
the  court  in  open  court  made  an  order  sus- 
pending the  said  Blake  from  the  office  of 
clerk  of  the  district  court  of  that  county 
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pending  such.  Inyestlgatlon.  Immediately 
after  this  order  of  suspension  .was  made  the 
board  of  county  commissioners  of  said  coun- 
ty appointed  the  said  C.  M.  Bryant  tempora- 
rily to  fill  the  vacancy  caused  by  the  suspen- 
sion of  Blake,  and  said  Bryant  duly  qualified 
and  took  possession  of  such  office,  and  was 
so  acting  at  the  time  this  grand  jury  was 
drawn.  At  that  time  there  had  been  no 
revocation  of  the  order  suspending  Blake, 
neither  had  the  proceedings  for  his  removal 
been  terminated.  Section  5605,  Rev.  Laws 
1910,  provides: 

"The  board  of  county  commissioners  may,  in 
the  case  of  any  county  or  township  officer,  pre- 
sent such  accusation  and  bring  an  action  in  the 
name  of  the  county  for  the  removal  of  such  of- 
ficer, and  the  district  court  shall  have  exclusive 
jurisdiction  thereof;  but  if  any  county  commis- 
sioner is  the  party  charged,  then  the  county 
judge  and  county  treasurer  shall  present  such 
accusation  and  bring  the  action.  The  j)roceeU- 
ings,  in  actions  brought  under  the  provisions  of 
this  section  shall,  except  as  providca  in  the  two 
next  succeeiling  sections,  be  as  is  provided  in 
the  preceding  sections  of  this  article." 

Section  5606,  Id.,  provides: 

"When  the  complaint  for  removal  is  filed,  if, 
in  addition  to  the  matter  charged  as  ground 
for  removal,  the  complaint  shall  also  pray  that 
the  officer  charged  be  suspended  from  office 
pending  the  investigation,  the  judge  of  the  court 
may,  if  sufficient  cause  appear  from  the  charge 
or  from  the  testimony,  or  affidavits  then  present- 
ed, order  the  suspension  of  the  accused  from  the 
functions  of  bis  office  until  the  determination  of 
the  matter.  If  the  order  of  suspension  be  made 
and  the  court  be  then  in  session,  the  accused 
shall  be  entitled  to  a  trial  within  ten  days,  if 
he  demands  it  If  the  court  be  not  in  session, 
then  the  accused  shall  be  entitled  to  a  trial 
on  the  first  day  of  the  next  term.  The  accused 
shall  have  the  right  to  change  of  judge,  or  to  a 
change  of  venue,  on  application  to  the  court,  or 
to  the  judge  if  the  court  be  not  in  session,  on 
making  the  showing  required  to  change  the 
venue  in  a  criminal  case,  and  if  the  application 
be  allowed  the  matter  shall  be  sent  for  trial  to 
the  nearest  adjoining  county,  and  in  which  the 
objections  stated  as  grounds  •  •  •  do  not 
exist,  and  trial  shall  be  there  had  at  the  earliest 
possible  date.  But  one  such  change  shall  be 
allowed.  The  accused  shall  be  entitled  to  con- 
tinuance, as  in  other  cases.  If  the  accused  be 
not  suspended  from  his  office,  then  the  complain- 
ant may  have  a  continuance,  as  in  other  crim- 
inal coses.  If  a  suspension  take  place,  the  board 
of  county  cmnmissioners  may  temporarily  fill  the 
office  by  appointment,  but  if  the  officer  suspend- 
ed be  a  county  ctonmissioner,  then  the  vacancy 
shall  be  filled  as  in  other  cases  of  vacancy  in 
that  ofBce." 

That  such  proceedings  authorized  the  dis- 
trict judge  to  suspend  the  accused  from  the 
office  was  decided  by  the  Supreme  Court  of 
this  state  in  Maben  v.  Bosser  et  al.,  24  Okl. 
688,  102  Pac.  674. 

■  But  counsel  base  their  contention  that  the 
act  of  the  district  judge  in  making  an  order 
of  suspension  of  Blake  was  void  on  the  prop- 
osition that  no  proper  petition  was  filed  pray- 
ing for  the  removal  of  Blake.  Without  en- 
tering Into  a  discussion  of  whether  or  not  a 
collateral  attack  upon  the  suspension  of 
Blake  and  the  appointment  of  Bryant  may 
be  made  in  this  proceeding,  suffice  It  to  say 
that  the  position  of  counsel  Is  untenable.    It 


Is  based  upon  the  contention  that  there  was 
no  proper  party  plaintiff  In  the  removal  pro- 
ceeding; the  contention  being  that,  section 
6605,  supra,  having  provided  that  "the  board 
of  county  commissioners  may,  in  the  case  of 
any  county  or  township  officer,  present  such 
accusation  and  bring  an  action  In  the  name 
of  the  coimty  for  the  removal  of  sndi  offi- 
cer," etc..  It  was  necessary  that  the  action 
for  removal  be  styled  "Wagoner  County,  OkL, 
V.  Harry  Blake,"  and  not  "Board  of  County 
Commissioners  of  Wagoner  County,  Okl.,"  as 
was  done.  But  again  counsel  are  confronted 
with  another  adverse  decision  of  the  Supreme 
Court  of  this  state.  In  Muskogee  County, 
OkL,  y.  Lannlng  and  Roberts,  151  Pac  1064, 
It  Is  held: 

"It  is  provided  by  statute  that  the  name  in 
which  a  county  shall  sue  or  be  sued  shall  be 
the  'Board  of  County  Commissioners  of  the 
County  of .' 

"The  right  of  a  county  to  sue  and  be  sued  is 
purely  statutory,  and  the  mode  ijrescribed  by 
statute  for  prosecuting  such  action  must  be 
strictly  followed." 

In  the  body  of  the  opinion  It  Is  said : 
"A  motion  to  dismiss  the  appeal  is  presented 
on  the  ground  that  the  plaintiff  in  error  is  with- 
out right  to  maintain  this  appeal,  and  also  for 
want  of  proper  partieSj  plnintiff  in  error.  'Mus- 
kogee County,  Okl.,'  is  the  plaintiff  in  error. 
The  question  raised  by  tbe  motion  is  whether 
or  not  the  appeal  can  be  prosecuted  in  that 
name;  .in  other  words,  in  what  name  may  a 
county  sue  and  be  sued.  Section  320.  Williams' 
Okl.  Const.,  provides  that  each  county  in  thia 
state  now  or  hereafter  organized  'shall  be  a  body 
politic  and  corporate.'  Article  1,  c.  16,  i  1497, 
Rev.  Laws  1910,  provides:  'Kach  organized 
county  within  the  state  shall  be  a  body  cor- 
porate and  politic  and  as  such  shall  be  empow- 
ered for  the  following  purposes:  First.  To  sue 
and  be  sued.  •  •  *^  Section  1500  of  this 
chapter  prescribes  the  corporate  name  of  the 
county  and  in  what  name  it  may  sue  and  be 
sued,  as  follows:  'In  all  suits  or  proceedings  by 
or  against  a  county,  the  name  in  which  a  county 
shall  sue  or  be  sued  shall  be,  "Board  of  County 

Commissioners  of  the  County  of ."  •  •  • ' 

"At  common  law  a  county  could  neither  sue 
nor  be  sued.  It  is  only  by  virtue  of  statutory 
or  constitutional  authority  that  an  action  may 
be  maintained  either  by  or  against  it.  A  suit 
by  or  against  a  county  must  be  in  its  corporate 
name;  that  is,  the  name  prescribed  in  the  stat- 
ute or  Constituticm  by  which  it  may  sue  or  be 
sued.  11  Cyc.  P.  &  P.  607 ;  Board  of  County 
Commissioners  of  Phillips  County  v.  Churning, 
4  Colo.  App.  321,  35  Pac.  918 ;  Amett  v.  Board 
of  County  Commissioners  of  Decatur  County, 
75  Ga.  782;  County  of  Rock  Island  y.  Steele, 
31  111.  543 ;  Wild  v.  Board  of  Supervisors  of  the 
County  of  Columbia,  9  How.  Prac.  (N.  YJ  816; 
Board  of  Commissioners  of  Sweetwater  County 
y.  Young,  8  Wyo.  684,  29  Pac.  1002." 

We  have  given  more  space  In  this  opinion 
to  a  dedslon  of  the  question  raised  by  coun- 
sel than  the  merit  of  the  contention  deserved. 
The  trial  court  did  not  err  in  overruling  the 
motion  to  set  aside  the  Indictment. 

[5]  It  Is  next  contended  that  the  Indict- 
ment Is  Insufficient  The  Indictment  set  out 
the  acts  and  facts  constituting  the  embezzle- 
ment substantially  in  the  language  of  the 
statute.  This  was  sufficient  People  v.  Ward, 
134  Cal.  301,  66  Pac.  372;  People  v.  Gordon, 
133  CaL  828,  65  Pac.  747.  85  Am.  St  Bep.  174; 
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People  y.  Page,  116  Cal.  386,  48  Pac.  826.  The 
charging  part  of  tlie  Indictment  Is  reiy  sim- 
ilar in  its  allegations  to  that  set  oat  in  the 
opinion  of  this  court  in  Ellington  v.  State,  7 
Okl.  Crlm.  255,  123  Pac.  186.  We  deem  its 
allegations  sufficient  to  meet  the  requirements 
of  our  statutes. 

[I]  It  is  next  contended  that  the  court 
erred  in  overruling  the  defendant's  motion  for 
new  trial  on  the  ground  that  the  verdict  of 
the  Jury  is  contrary  to  the  evidence.  The 
brief  of  counsel  for  plaintiff  in  error  sets  out 
a  synopsis  of  the  testimony  of  the  various 
witnesses  and  concludes  with  the  statement : 

"Tberpfore  we  respectfully  snbmit  that  the 
record  of  the  evidence  in  tins  case  shows  a  ma- 
terial insufficiency  to  support  the  verdict." 

Nowhere  do  counsel  point  out  wherein  this 
evidence  is  insufficient,  hut  leave  it  to  this 
court  to  search  for  lack  of  proofi  We  have' 
examined  the  transcript  of  the  evidence  care- 
fully. There  Is  no  failure  to  prove  any  of  the 
material  allegations  of  the  indictment.  The 
evidence  Is  sutHclent  to  sustain  the  judgment. 

It  is  also  contended  that  the  court  erred  In 
refusing  to  give  certain  Instructions  request- 
ed by  the  defendant  These  instructions  re- 
lated to  the  question  of  the  intent  of  the  de- 
fendant in  embezzling  the  funds  charged  in 
the  indictment  to  have  been  embezzled  by 
him.  The  proof  showed,  both  on  the  part  of 
the  state  and  by  the  virtual  admission  of  the 
defendant  when  a  witness,  that  certain  funds 
had  come  into  his  hands  by  virtue  of  his  of- 
fice as  undersberlff  of  Wagoner  county;  that 
these  funds  had  been  fraudulently  and  un- 
lawfully converted  by  the  defendant  to  his 
own  use  In  the  face  of  a  specific  statute  re- 
quiring him  to  turn  the  same  into  the  trea»- 
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nry  of  that  county.  Where  such  a  state  of 
facts  is  shown  to  exist,  the  law  itself  supplies 
the  fraudulent  intent  State  v.  Duerksen,  8 
Okl.  Cr.  601,  129  Pac.  881,  52  K  B.  A.  (N.  S.) 
1013. 

The  Instructions  of  the  court  fully  covered 
the  law  of  the  case,  and  where  the  defendant 
takes  the  witness  stand  and  testiues  to  a 
state  of  facts  which  virtually  amounts  to  a 
plea  of  guilty,  this  court  will  not  reverse  a 
Judgment  of  conviction  on  the  ground  of  re- 
fusal to  give  requested  instructions  or  be- 
cause of  inaccuracy  in  the  instructions  given, 
unless  by  such  action  the  ti-lal  court  deprived 
the  defendant  of  some  coristltutioaal  or  stat- 
utory right  to  his  substantial  prejudice. 
There  was  no  miscarriage  of  Justice  in  this 
case. 

Should  a  retrial  of  this  case  be  ordered,  no 
honest  or  intelligent  Jury  could  arrive  at  .t 
verdict  different  from  that  here  reached. 

As  was  said  by  this  court  In  State  v.  Duerk- 
sen, supra: 

"This  court  declines  to  approve  a  rule  which 
places  a  premium  on  crookedness.  The  indis- 
creet handling  of  money  by  those  who,  by  rea- 
son of  a  confidential  relationship,  come  into 
posaession  of  funds  of  another  and  appropriate 
the  same  to  their  ovm  use,  is  not  to  be  tolerated 
and  the  guilty  permitted  to  escape  punisliment. 
A  man  who  appropriates  to  his  own  use  the 
funds  of  another  received  in  a  trust' capacity,  is 
no  leas  a  thief  under  the  law  than  one  who  in 
the  nighttime  purloins  his  money  or  other  per- 
sonal property  and  sells  the  same  for  his  own 
benefit  Such  conduct  is  to  be  condemned  rather 
than  condoned." 

The  Jodgment  of  the  trial  court  is  affirmed. 

DOYLB,  P.  J.,  and  ARMSTRONG.  J.  con- 
cur. 


Digitized  by 


Google 


466 


166  PACIFIO  REPOBTEB 


(Kan. 


Om.  Kan.  399) 

BBESON  V.  BROTHERHOOD  OF  LOCOMO- 
TIVE FIRBMBN  AND  ENGINEMEN 
et  al.    (No.  21005.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Bvllabu$  iy  the  Court.) 

1.  Inbubanck  <S=9778  —  Fbatebnal  BBKEnr 

InSUBANCE— BENEnCIABT. 

Where  the  constitution  and  by-laws  of  a 
fraternal  insurance  brotherhood  provide  that, 
if  a  member  dies  without  having  a  legally  des- 
igpated  beneficiary,  the  beneficiary  shall  be  his 
widow  if  he  leaves  a  widow,  the  administrator 
of  tho  widow's  estate  is  entitled  to  collect  on 
the  beneficiary  certificate  if  the  widow  dies 
(before  she  has  had  time  or  opportunity  to  col- 
lect it  herself. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1945.] 

2.  iNSUBANCE  ®=s>795  —  Fbatebnai,  Benefit 
INSTJBANCE— Widow. 

The  rights  of  a  widow  and  of  those  who 
claim  under  her  are  as  potent  where  she  only 
Mirrives  her  husband  one  hour  as  they  would 
be  if  she  survived  him  for  a  number  of  years. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1»7S.] 

3.  Equitt  «s»62— Rules  of  E<jottt— Stat- 
utes. 

Rules  of  equity  cannot  be  intruded  in  mat- 
ters plainly  and  fully  covered  by  positive  stat- 
utes. 

[Bd.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  {  183.] 

Appeal  from  District  Court,  Douglas 
County. 

Action  by  Nova  P.  Beeson,  by  Missouri  C. 
Stockwell,  guardian,  etc.,  against  the  Broth- 
erhood of  liocomotlve  FiremeD  and  Engine- 
men  and  Adolph  Lotz,  Jr.,  administrator,  etc., 
to  determine  right  to  proceeds  of  beneficiary 
certificate  paid  into  court  by  defendant 
Brotherhood.  Judgment  for  Lotz,  Jr.,  ad- 
ministrator, and  plaintiff  appeals.    Affirmed. 

J.  B.  Wilson  and  B.  V.  Pardee,  both  of 
Lawrence,  for  appellant.  Norton  &  Thiele, 
of  Lawrence,  for  appellee. 

DAWSON,  J.  This  Is  an  action  to  de- 
termine the  right  of  rival  claimants  to  the 
proceeds  of  a  beneficiary  certificate  for  $1,- 
500  paid  Into  court  by  the  Brotherhood  of 
Locomotive  Firemen  and  Engiuemen.  The 
certificate  was  issued  to  Oscar  H.  Beeson,  a 
member  of  that  order.  Beeson  named  his 
wife,  Maud  A.  Beeson,  as  beneficiary.  She 
died.  Later  Oscar  married  one  Carrie  Wal- 
bridge,  but  after  the  death  of  Maud  he  never 
named  another  beneficiary.  Still  later  Oscar 
and  Carrie  died  by  asphyxiation,  Carrie  sur- 
viving her  husband  by  about  an  hour.  Oscar 
and  Carrie  had  no  children. 

[1]  A  minor  daughter  of  Oscar  and  Maud, 
the  first  wife,  claims  the  money.  The  admin- 
istrator of  the  estate  of  Carrie  also  claims 
it.  The  trial  court,  after  examining  the  con- 
stitution and  by-laws  of  the  Brotherhood, 


gave  Judgment  in  favor  of  Carrie's  adminis- 
trator.   The  pertinent  by-law  reads: 

"  *  *  *  Should  there  bo  no  legally  desig- 
nated beneficiary  then  the  fund  shall  be  paid 
*    *    •    in  the  order  named: 

"First,  to  the  widow;  second,  to  the  child 
or  children;   third,  to  mother,"  etc. 

This  by-law  of  the  Brotherhood  provides 
what  becomes  of  the  money  when  the  member 
fails  to  designate  a  benefldaty.  It  goes  to 
his  widow  if  he  leaves  a  widow.  Oscar 
Beeson  failed  to  name  a  beneficiary  and  be 
left  a  widow.  That  Oscar's  widow  only 
lived  one  hour  after  his  demise  cannot  affect 
the  matter.  Her  rights  would  be  no  different, 
and  neither  greater  nor  less,  if  she  bad  oat- 
lived  him  for  half  a  century.  Her  adminis- 
trator represents  her  estate,  and  he  is  en- 
titled to  the  money ;  he  is  bound  to  collect  it; 
not  to  do  so  would  be  neglect  of  his  duty. 
Neither  can  a  distinction  be  countenanced  be- 
cause the  sum  due  was  only  a  <diose  in  action 
and  had  not  been  paid  to  Carrie  before  she 
died. 

[2]  The  duty  of  the  Brotherhood  to  pay  it 
to  the  widow  became  absolute  when  Oscar 
died.  Her  death  in  one  hour  therefrom  did 
not  change  the  Brotherhood's  obligation. 
It  still  was  absolutely  bound  to  pay — to 
pay  to  the  functionary  provided  by  statute 
to  receive  and  collect  moneys  due  to  a  per- 
son at  the  time  of  his  death. 

The  law  gives  every  person  of  lawful 
age  and  full  mental  capacity  the  right  to 
name  those  who  shall  take  property  under 
him  at  his  death,  whether  by  will,  deed,  or 
gift,  or  by' nomination  as  beneficiary  of  his 
insurance,  or  otherwise.  Because  men  forget 
that  in  the  midst  of  life  we  are  in  death  and 
neglect  to  make  provision  for  those  most  en- 
titled to  or  most  deserving  of  their  bounty, 
the  Legislature  enacts  a  statute  regulating 
the  descent  and  distribution  of  property,  and 
courts  are  sworn  to  uphold  and  enforce  it 
The  proceeds  of  this  beneficiary  certificate 
which  by  the  regulations  of  the  fraternal 
Brotherhood  devolved  on  Carrie  at  Oscar's 
death,  and  which  she  did  not  live  long 
enough  to  enjoy  or  to  bestow  on  others, 
pass  by  statute  through  the  bonds  of  Carrie's 
administrator  to  her  parents,  who  are  her 
nearest  heirs,  and  who  are  likewise  Oscar 
Beeson's  father-in-law  and  mother-in-law; 
and  Oscar's  daughter  has*  no  legal  claim 
in  this  fund. 

[3]  This  situation  is  not  one  which  could 
be  remedied  by  invoking  some  rule  of  equity 
because  the  subject  Is  plainly  covered  by 
statute.  Oscar  in  his  lifetime  made  no  pro- 
vision tliat  his  daughter  should  receive  any 
part  of  his  beneficiary  insurance  if  he  should 
leave  a  widow  surviving  him,  and  no  court 
can  make  that  provision  in  his  stead. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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OtO  Kan.  (00) 

GRIFFITH  V.  MIDLAND  VALLET  R.  CO. 
(No.  20779.) 

(Sapreme   Court  of  Kansas.     May   12,   1817. 
Behearing  Denied  July  11,  1917^ 

(ByUatm*  ly  the  Court.) 

1.  RcuovAi.  OF  Causes  «=325(l)—SKiiv ant's 
Action  fob  Injtjbt— Recoveby  urokb  Fed- 
bbai.  euplotebs'  llabilitt  act. 

An  action  for  damages  against  a  railway 
company  engaged  in  interstate  commerce  for  the 
wrongful  death  of  a  workman  employed  in  that 
commerce,  which  is  sought  to  be  maintained  by 
the  deceased  workman's  administratrix  for  the 
benefit  of  his  widow  and  infant  children,  is  not 
removable  as  a  matter  of  law  merely  because  the 
petition  does  not  contain  a  specific  allegation 
that  the  widow  and  children  are  dependent  upon 
the  deceased  workman  for  their  support,  when 
the  petition  otherwise  clearly  discloses  that  the 
action  is  sought  to  be  maintained  under  the 
federal  Employers'  Liability  Act  (Act  Cong. 
April  22,  1908,  c.  149.  35  Stat.  65  [U.  S.  Comp. 
St  1916,  {§  8657-8666]),  and  clearly  discloses 
that  the  recovery  for  damages  is  not  demanded 
under  state  law. 

[Ed.  Note. — For  other  cases,  see  Beraoval  of 
Causes,  Cent.  Dig.  {{  56,  59.] 

2.  Masteb  ard  Sbbtamt  «=s284(1)  —  AcnoR 
FOB  Sbbvamt's  Death— Deicdbbbb  to  Evi- 
dence. 

Evidence  examined  to  support  a  cause  of  ac- 
tion against  an  employer  for  the  wrongful  death 
of  its  workman,  and  held  that  a  demurrer  there- 
to was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  1000.] 

8.  Witnessbs  «=>  379(1)— Impeachment— Ad- 

missibiutt  of  testimony. 
Certain  impeaching  testimony  examined  and 
held  to  be  relevant  to  the  issues,  pertinent  to 
the  antecedent  testimony  sought  to  oe  impeach- 
ed, not  collateral,  properly  restricted  to  purposes 
of  impeachment,  and  admissible. 

[EkI.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1209,  1247.] 

4.  TBiAL  «=s>260(3)  —  Refusal  of  Inbtkuo- 
tions— Evidence. 

It  is  not  error  to  refuse  an  instruction  limit- 
ing the  scope  and  purpose  of  certain  evidence 
admitted,  when  it  is  requested  as  1  of  30  in- 
structions handed  up  to  the  court  at  the  con- 
clusion of  the  evidence,  and  when  the  court,  at 
the  time  of  the  introduction  of  the  evidence,  ex- 
plained to  the  jury  the  purpose  of  the  evidence 
and  limited  its  application  thereto. 

[Ekl.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  653.] 

5.  Depositions  «=>8&—Admis8ibiutt— Ab- 
sent Witness. 

It  is  not  prejudicial  error  to  admit  in  evi- 
dence a  deposition  of  a  resident  of  the  county 
whose  usual  employment  is  outside  the  state, 
when  the  deposition  contains  the  cross-examina- 
tion of  the  deponent,  when  both  plaintiff  and  de- 
fendant had  caused  the  issue  and  service  of  sub- 
pcenas  for  his  personal  attendance  as  a  witness 
without  avail,  when  an  attachment  for  the  de- 
ponent had  been  issued  and  a  bona  fide  effort 
bad  been  made  to  serve  it,  and  when  the  trial 
court  made  a  finding  that  both  plaintiff  and  de- 
fendant bad  used  their  best  efforts  to  procure 
his  attendance,  and  that  the  deponent  was  ei- 
ther absent  from  the  jurisdiction,  or  that  the 
sheriff  could  not  find  him  in  time  to  secure  his 
personal  testimony. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  {{  234-236%,  242-245.] 


6.  Masteb  and  Sebvant  «s>269,  270(16)— Ac- 
tion FOB  INJVKY— BVIDBHCI. 

Other  matters  of  evidence  examined,  and 
held  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  912,  925.] 

7.  TsiAi,   «=5»260(8)  —  Refusai,    of   Instbuo- 
TioNB— Given  iNSTHncTiONS. 

Examination  of  a  refused  instruction,  and 
held  the  subject  sufficiently  and  favorably  cov- 
ered by  instructiwis  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
TXg.  I  657.] 

8.  Death  «=>104(4)— Estimation  of  Damages 
— Instbuction. 

Instruction  touching  matters  to  be  taken  in- 
to account  in  estimating  damages  under  the  fed- 
eral Employers'  Liability  Act  cimsidered,  and 
held  within  the  fair  intendment  of  the  act  and 
in  harmony  with  pertinent,  authoritative  prece- 
dents pertaining  thereto. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  t  146.] 

9.  Death  «=»99(4)— Excessive  Damaoes. 

Verdict  and  award  of  damages  considered, 
and  held  not  excessive  under  the  circumstances. 
[Ed.  Note. — For  other  cases,  see  Death,  Ont 
Dig.  {{  125,  126,  129.] 

Appeal  from  District  Court,  Cowley 
(bounty. 

Action  by  Mrs.  Maude  Qriffitb,  adminis- 
tratrix, against  the  Midland  Valley  Railroad 
Company.  Judgment  for  plaintiff,  and  de^ 
fendant  appeals.    AfBrmed. 

O.  E.  Swan,  of  Muskogee,  Okl.,  and  Albert 
Faulconer  and  C.  Ward  Wright,  both  of 
Arkansas  City,  for  appellant  C.  T.  Atkla- 
9*a  and  W.  L  CunnlDgbam,  botb  of  Arkan- 
sas City,  for  appellee. 


DAWSON,  J.  The  plaintiff  is  tbe  adminis- 
tratrix of  the  estate  of  Elmer  E.  Griffith, 
who  met  his  death  while  engaged  as  a  bridge 
carpenter  in  the  service  of  the  defendant 
railway  company  near  Grainola,  Okl. 

Plaintiff's  original  petition  alleged  that  she 
brought  the  action  for  the  benefit  of  the 
surviving  widow  and  two  minor  children  of 
the  deceased,  and  that  the  defendant  was 
engaged  in  interstate  commerce,  and  recited 
the  incidents  which  brought  about  the  death 
of  Griffith  while  he  was  repairing  one  of 
defendant's  railway  bridges  devoted  to  inter- 
state commerce.  The  repairs  were  being 
made  with  secondhand  timbers.  It  was  al- 
leged: 

"That  it  was  the  further  duty  of  said  defend- 
ant company,  and  it  was  its  custom,  and  the 
custom  of  all  railroad  companies,  as  was  well 
known  to  said  Elmer  E.  Griffith  and  defendant, 
to  carefully  inspect  all  used  timbers  which  were 
to  be  again  handled  and  used  by  any  of  its  em- 
ployee to  see  that  all  protruding  spike  and  nails 
were  removed  therefrom,  so  as  not  to  endanger 
the  life  or  limb,  or  injure  any  employ^  who  was 
required  to  handle  them ;  that  if  defendant  had 
made  said  inspection  of  the  timbers  hereinafter 
mentioned,  and  removed  all  protruding  spikes 
and  nails,  the  injury  and  damage  hereinafter 
complained  of  would  not  have  hai>pcnL'd.   •    •   • 

"That  it  was  the  further  duty  of  said  defend- 
ant company  to  notify  its  employ6s  of  the  pres- 
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enne  of  any  spikes  or  nails  in  said  pieces  of 
timber,  and  to  warn  them  of  the  danger  tJiereof, 
by  said  spikes  or  nails  catching  in  the  dothins 
of  said  employes,  and  that  if  said  defendant 
company  had  notified  or  warned  said  Elmer  E. 
Griffith  of  tlie  spikes  and  nails  in  said  pieces 
of  timber  and  of  the  danger  to  him  therefrom, 
the  injury  and  damage  hereinafter  complained 
of  would  not  have  happened. 

"That  said  defendant  company,  not  regarding 
its  duty  in  that  behalf,  •  •  •  and  failing, 
neglecting,  and  refusing  to  warn  or  notify  the 
said  Elmer  B.  Griffith  of  the  presence  of  pro- 
truding spikes  or  nails  in  said  timbers  and  of 
the  danger  of  the  same  catching  in  his  clothing 
and  jerking  him  from  said  bridge  and  trestle, 
on  the  said  26th  day  of  September,  1913,  while 
the  said  Elmer  E.  Griflith  was  in  the  employ 
of  said  defendant  company,  and  engaged  in  the 
aforementioned  repair  of  said  bridge  and  trestle, 
the  said  defendant  company  ordered  and  direct- 
ed him,  the  said  Elmer  E.  Griffith,  to  unload  a 
push  car  loaded  with  the  aforementioned  used 
timbers,  and  to  throw  the  said  timbers  from  the 
bridge  and  trestle  to  the  ground  beneath.  That 
most  of  said  pieces  of  timber  were  about  a  foot 
square  at  eacn  end  and  from  2  to  4  feet  long, 
and  weighed  about  200  pounds.  Tliat  at  said 
time,  while  the  said  Elmer  E.  Griffith  was  car- 
rying one  of  said  large  pieces  of  timber  from 
the  push  car  to  the  edge  of  the  bridge  or  trestle 
to  drop  to  the  ground  beneath,  which  by  reason 
of  its  size  and  weight  he  was  carrying  in  his 
arms  up  against  his  body,  a  nail  in  said  piece 
of  timber,  unknown  to  him,  caught  in  the  'bib' 
of  his  overalls,  and  as  he  dropped  it  over  the 
fdge  of  said  bridge  or  trestle,  jerked  him  from 
said  bridge  and  trestle  to  the  ground  beneath, 
where  he  struck  on  his  head  and  shoulders,  al- 
most instantly  killing  him. 

"That  said  Elmer  E.  Griffith  was  wholly  with- 
out fault  or  negligence,  and  did  not  know,  and 
could  not  by  tlie  exercise  of  reasonable  care 
have  known,  that  said  nail  was  in  said  piece  of 
timber,  or  of  its  danger  to  him,  and  believed  thKt 
said  defendant  bad  done  its  duty  inspecting  said 
pieces  of  timber  and  removing  from  it  all  pro- 
truding nails  and  spikes. 

"Wherefore  plaintiff  prays  judgment  against 
the  defendant  in  the  sum  of  $25,000  for  the 
benefit  of  said  surviving  widow  and  said  surviv- 
ing children  of  the  said  Elmer  E.  Griffith,  and 
for  costs  and  for  all  proper  relief." 

The  defendant  filed  a  petition  for  an  order 
to  remove  the  cause  to  the  federal  court  on 
the  grounds  of  diversity  of  citizenship,  and 
that  the  matter  In  dispute  exceeded  $3,000. 
This  was  denied. 

An  amended  petition  was  filed  by  plaintiff 
wbich  recited  substantially  the  same  facts 
pleaded  In  her  original  petition,  but  with 
some  greater  detail,  and  Including  the  follow- 
ing: 

"16.  That  at  the  time  of  his  death  his  widow 
was  of  the  age  of  26  years,  and  had  an  ex- 
pectancy of  38  years ;  that  said  two  minor  sons 
were  respectively  2  and  4  years  old,  and  that 
said  widow  and  children  were  dependent  upon 
said  Elmer  E.  Griffith  for  their  support  and 
maintenance." 

Defendant  moved  to  strike  this  amended 
I)etltlon  from  the  files.  This  motion  being 
overruled,  an  answer  was  filed  which  con- 
tained a  general  denial,  pleaded  Griffith's 
contributory  negligence  and  assumption  of 
risk,  rehearsed  defendant's  prior  petition  for 
removal  of  the  cause  to  the  federal  court, 
and  that  It  was  a  proper  cause  for  removal, 
and  that  the  state  court  had  no  Jurisdiction. 
In  an  amended  answer,  defendant  pleaded 


that  It  was  engaged  in  InteiBtate  commerce 

and— 

"that  at  the  time  of  the  injury  and  death  of  the 

said  Elmer  E.  Griffith  he  was  employed  by  the 

defendant  in  connection  with  the  repairs  of  its 

bridge  used  by  it  in  the  transportation  of  such 

interstate  commerce." 

The  Jury  returned  a  verdict  for  $15,000,  .di- 
vided as  follows:  For  Griffith's  widow,  $4,- 
000,  and  for  his  two  children,  $5,250  and  $5,- 
750,  respectively. 

Defendant  appeals,  setting  up  43  errors  in 
an  assignment  which  covers  some  17  pages 
of  its  abstract  Such  of  these  as  are  worthy 
of  comment  will  be  noted  in  the  order  of 
their  presentation. 

[1]  It  is  first  contended  that  the  trial  court 
erred  in  denying  the  petition  for  removaL 
Perhaps  the  first  petition  was  defective  in 
not  pleading  clearly  and  spedficnlly  the  de- 
pendency of  the  widow  and  children  upon 
the  dead  workman.  But,  conceding  that,  the 
petition  clearly  showed  that  the  action'  was 
sought  to  be  maintained  for  their  benefit 
under  the  federal  Employers'  Liability  Act 
(35  Stat,  at  L.  65,  c.  149),  and  as  cleariy  show- 
ed that  it  was  not  brought  under  state  law 
(Gen.  Stat.  1915,  {  7323).  The  pertinent  part 
of  the  federal  statute  under  which  the  peti- 
tion for  removal  was  denied  reads: 

"  *  *  *  And  no  case  arising  under  this  act 
and  brought  in  any  state  court  of  competent 

('urisdiction  shall  be  removed  to  any  court  of  the 
Jnited  States."  Act  Cong.  April  6,  1010,  c. 
143,  36  Stat.  291 ;  Second  Employers'  Liability 
Cases,  223  U.  S.  1,  32  Sup.  Ct.  169,  S6  L.  Ed. 
327,  38  L.  H.  A.  (N.  S.)  44 :  Mo.,  Kans.  4  Tex. 
Ry.  V.  Wulf,  226  U.  S.  570,  33  Sup.  Ct  135,  57 
L.  Ed.  355,  Ann.  Cag.  1914B,  134:  S.  A.  L. 
R.  Co.  V.  Horton,  233  U.  S.  402,  M  Sup.  Ct 
635,  58  Ia  Ed.  1062,  !>.  R.  A.  1915C.  1.  Ann. 
Cas.  1915B,  475. 

It  has  often  been  held  that  where  <m  ac- 
count of  the  obscurities  and  imperfections  of 
pleading  the  cause  of  action  does  not  disclose 
In  the  first  instance  that  it  is  removable,  it 
may  be  removed  when  that  feature  of  the  ac- 
tion is  sufficiently  ascertained.  It  ought  like- 
wise to  be  true  that  when  a  petition,  notwith- 
standing its  imperfect  pleading,  discloses 
that  it  attempts  to  plead  a  nonremovable 
cause  and  none  other,  the  petition  for  a 
removal  should  be  denied. 

In  Seaboard  Alf  Line  Ry.  v.  Renn,  241  U. 
S.  290,  36  Sup,  Ct.  567,  60  L.  Ed.  1006,  which 
was  an  action  under  the  federal  Employers' 
Liability  Act  of  1908,  and  where  the  plead- 
ing was  defective,  it  was  held  the  trial  court 
did  not  err  in  treating  the  original  com- 
plaint as  pointing,  although  only  imperfectly, 
to  a-  cause  of  action  under  the  law  of  Con- 


It  must  be  held  that  no  error  was  com- 
mitted in  denying  the  petition  for  removal. 

[2]  The  next  contention  is  that  the  demur- 
rer to  the  evidence  should  have  been  sustain- 
ed, and  that  the  Jury  shonld  have  been  in- 
structed to  return  a  verdict  for  the  defendant. 
This  would  have  been  a  gross  infringement 
of  the  functions  of  the  Jury.  Neither  the 
trial  court  nor  this  court  can  invade  the 


Digitized  by  VjOOQIC 


Kan.) 


QKIFFITH  V.  MIDLAND  VALLET  R.  00. 


469 


jury's  province,  and  oar  only  care  is  to  see 
that   there  Is  sufficient,  competent  evidence 
to    Justify  tbe  Jury's  determination  of  the 
facts,  nor  hare  we  any  concern  that  there 
may  have  been  contradictory  evidence  which, 
if  believed  by  the  jury,  would  have  warrant- 
ed a  contrary  verdict    Very  briefly  recount- 
ing the  evidence  to  support  the  court's  rulings 
complained  of  under  this  assignment,  there 
.was  testimony  tending  to  show  that  It  was 
customary    to   remove  all   spikes  and   nails 
from  nsed  timbers  before  devoting  them  to 
bridge  work  or  bridge  repairs  a  second  time; 
that   it  was  an  invariable  custom  to  do  so, 
and  not  safe  to  use  the  timbers  until  that  Is 
attended  to.    It  was  also  shown  that  when 
the  deceased  had  picked  up  the  timber  in  his 
arms — a  block  12  Inches  square  and  about  2 
feet  or  2^  feet  long  and  weighing  from  80 
to  100  pounds — and  undertook  to  throw  It 
over  the  side  of  the  bridge,  he  appeared  to  be 
Jerked,  there  was  a  sound  as  of  cloth  tearing, 
and  when  he  was  picked  up  the  "bib"  of  bis 
overalls  was  torn  as  by  a  nail  or  spike; 
that  the  overalls  were  strong  and  nearly  new ; 
that  the  tear  was  recent,  and  began  near  the 
top  of  the  "bib"  and  extended  downward  and 
then  ont  to  one  side,  and  tended  to  prove 
that  the  tearing  was  the  result  of  some  such 
mishap  as  alleged  by  plaintift.     Such  a  log 
or  timber  as  the  deceased  had  thrown  from 
the  bridge,  and  which  ipight  have  Jerked  him 
along  with  it,  was  found  near  where  he  fell, 
and  it  contained  a  projecting  spike  in  it 
These   facts  and  circumstances   ail  tended 
to  show  how  Griffith  met  his  death,   and 
tended  likewise  to  show  that  the  defendant 
had  been  negligent  in  not  having  this  par- 
ticular block  cleaned  of  spikes  before  its  re- 
use, and  that  its  inspection  before  reuse  had 
been  negligent     On  such  a  showing  of  the 
facts  and  circumstances  attending  Griffith's 
death,  it  would  have  been  improper  for  the 
trial  court  to  have  disposed  of  the  case  sum- 
marily on  a  demurrer  to  the  evidence  or  <m 
an  instructed  verdict 

[3]  Error  is  earnestly  urged  in  tbe  admis- 
sion of  testimony  which  tended  to  Impeach 
the  evidence  of  Steele  and  Clayton,  the  fore- 
man and  assistant  foreman  of  tbe  bridge 
gang,  .who  were  witnesses  for  the  defendant 
Two  Inddente  will  sufficiently  develop  tbe 
significance  of  the  testimony  objected  to. 

Clayton  had  testified  that  he  had  examined 
the  log  or  block  thrown  by  Griffith,  and  that 
there  was  no  spike  in  it  He  admitted  that 
possibly  be  might  have  pointed  out  the  log 
to  Stnrtevant,  a  witness  for  the  plaintiff.  He 
denied  that  Sturtevant  had  turned  the  log 
over  and  had  called  his  attention  to  tbe  pro- 
jecting spike  which  probably  had  cangbt  in 
Griffith's  clothing  and  bad  Jerked  him  to  his 
death.  Sturtevant's  impeaching  testimony  in 
part  reads: 

"Q.  You  testitied  yesterday  about  going  down 
under  tbe  bridge  to  see  the  log  that  Griffith 
had  thrown  off?  A.  Tes,  sir.  Q.  Who  went 
with  yon?    A.  Dr.  Burson  and  Mr.  Clayton. 


•    •    •    Q.  When   yon    tipped   that   log   over 

down  there,  as  you  testified  about  yesterday, 
did  you  say  anything  to  Mr.  Clayton  about  it? 
A.  •  •  *  I  simply  said  when  I  turned  this 
block  over  and  discovered  this  nail  atKHit  3 
or  4  inches  from  tbe  end  of  it  *  *  *  A.  I 
simply  told  them  that  the  nail  was  probably 
what  caught  in  his  pants  and  jerked  bim  off. 
Q.  Did  you  say  that  loud  enough  for  them  to 
hear?  A.  Yes,  they  beard  it.  .JBecause  they 
were  not  standing  more  than  3  or  4  feet  from 
me." 

Steele  had  testified  that  he  bad  cut  or  torn 
the  "bib"  of  Griffith's  overalls  while  remov- 
ing the  clothing  of  the  dying  Griffith.  To 
Impeach  Steele's  testimony,  the  plaintiff  pro- 
duced Mansfield,  uncle  of  the  deceased,  who 
testified  that  Steele  told  bim  that  the  doctor 
bad  torn  the  clothing.  A  brother  of  the  dead 
man  testified  to  the  same. effect: 

"Q.  What  if  anything,  was  said  by  Steele  as 
to  bow  they  come  to  be  torn  there  at  the  bib? 
A.  He  said  the  doctor  tore  them." 

There  was  a  good  deal,  more  of  this  sort 
of  testimony,  all  of  which  tended  more  or  less 
to  Impeach  and  discredit  tbe  defendant's  wit^ 
nesses  by  showing .  that  the  testimony  they 
had  given  was  inconsistent  with  their  prior 
statements  on  matters  not  merely  collateral 
but  relevant  to  the  vital  Issues  in  the  case. 
Tbe  trial  court  restricted  the  scope  of  the 
impeaching  evidence  to  the  purpose  of  Its 
introduction,  and  as  such,  its  admission  did 
not  offend  against  any  rule  of  evidence.  40 
Cyc.  2557,  2590,  and  citations  in  note  on  page 
2701. 

14]  Complaint  is  made  of  the  trial  court's 
refusal  to  give  an  instruction  that  certain 
evidence  was  only  to  be  considered  for  pur- 
poses of  Impeachment  and  error  Is  based 
thereon,  but  we  note  that  tbe  matter  was 
fuUy  explained  to  tbe  Jury  at  the  time  of  its 
introduction.    The  trial  court  ruled: 

"Any  statemept  _  of  *  •  •  [the  witness] 
made  after  the  accident  would  l>e  incompetent 
as  a  matter  in  chief  to  establish  a  case,  but  it 
wouldn't  be  incompetent  as  affecting  the  credi- 
bility of  a  witness.  It  seems  to  me  as  a  mat- 
ter of  impeachment  it  is  proper.  •  •  *  As  to 
these  matters  that  happened  right  after  the  ac- 
cident I  think  this  goes  to  affect,  the  credibility 
of  the  witness.  I  think  it  is  a  matter  of  the  im- 
peachment of  this  witness.  I  think  the  jury 
has  a  right  to  consider  whether  or  not  the  wit- 
ness made  a  different  statement  at  that  time. 
On  that  theory  it  will  be  overrnled." 

Such  a  ruling  given  at  the  time  would 
be  more  likely  to  instruct  the  Jury  as  to  tbe 
limited  scope  and  purpose  of  tbe  evidence 
than  the  instruction  requested  merely  as  one 
of  the  30  separate  instructions  prepared  by 
the  defendant  and  handed  up  to  tbe  court 
when  the  evidence  was  concluded. 

[6]  Another  error  urged  was  in  the  ln~ 
troductlon  of  the  deposition  of  George  Hudg- 
ens.  This  deposition  was  taken  some  18 
days  before  tbe  trial,  and  filed  5  days  be- 
fore the  trial.  The  deponent's  direct  testi- 
mony was  short;  his  cross-examination  by 
the  defendant  was  lengthy.  Both  parties 
desired  the  presence  of  the  deponent  as  a 
witness,  and  both  had  caused  him  to  be  sub- 
poenaed.   He  did  not  appear.    The  defendant 
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caused  an  attachment  to  Issne,  but  he  could 
not  be  found.  After  exhausting  the  court's 
processes  to  secure  the  presence  of  the  wit- 
ness without  avail,  the  court  made  a  finding: 

"It  is  admitted  by  both  plaintiff  and  defend- 
ant that  George  Hudgens  was  a  witness  desired 
by  both  parties,  and  that  both  parties  had  him 
subpoenaed.  That  be  is  a  resident  of  Cowley 
county,  Kan.,'but  that  be  is  employed  mostly  in 
Oklahoma.  That  some  time  prior  to  the  trial 
the  plaintiff  took  his  deposition  and  was  cross- 
examined  by  the  defendant  That  the  defendant 
at  the  time  of  the  subpoena  tendered  him  fees  for 
a  day's  attendance.  Since  that  time  the  witness 
had  disregarded  the  subpcena  of  both  the  plain- 
tiff and  defendant.  That  the  sheriff  pending 
this  trial  has  made  an  effort  to  find  the  witness, 
and  he  cannot  find  such  witness.  He  has  Just 
called  the  home  of  the  witness  at  Arkansas 
City,  and  was  informed  by  the  wife  of  the  wit- 
ness that  he  left  home  some  three  days  ago; 
further  than  that  she  does  not  know  or  have 
the  least  idea  in  the  world  where  the  witness 
can  be  found.  The  defendant  has  caused  to  be 
issued  out  of  the  office  of  the  clerk  of  this  court 
an  attachment  for  said  witness,  which  said  at- 
tachment is  now  in  the  hands  of  the  sheriff,  and 
that  the  sheriff  had  made  a  return  of  the  attach- 
ment showing  that  the  witness  cannot  be  found 
in  Arkansas  City.  The  court  being  of  the  opinion 
that  both  parties  have  used  their  best  efforts  to 
get  the  witness  here,  and  that  his  deposition  is 
on  file,  that  he  is  either  out  of  the  jurisdiction 
of  this  court,  or  that  the  return  of  the  sher- 
iff shows  that  he  cannot  be  found  in  time  to  give 
his  testimony  in  person  at  this  trial,  the  court 
is  of  the  opinion,  under  the  circumstances,  that 
the  deposition  should  be  permitted  to  be  offered 
in  evidence." 

Civil  Code,  i  358  (Gen.  St  1915,  S  7262), 
provides  that  when  a  deposition  Is  offered  to 
be  read  In  evidence.  It  must  appear  to  the 
satisfaction  of  the  court  that,  for  any  cause 
specified  In  section  337  of  the  Ode  (Gen. 
St.  1915,  {  7239),  the  attendance  of  the  wit- 
ness cannot  be  procured.  The  pertinent  part 
of  section  337  authorizes  the  use  of  deposi- 
tions when  the  witness  is  absent  from  the 
county.  IS  Cyc.  843,  9S9,  991.  A  trial  court's 
finding  on  a  matter  of  this  sort  Is  governed 
by  the  same  principles  which  control  as  to 
all  other  findings  of  fact  when  they  come  to 
an  appellate,  court  of  review.  And  under 
the  circumstances  here  shown,  It  cannot  be 
said  that  there  was  error  or  abuse  of  dis- 
cretion in  permitting  the  deposition  to  he 
read.  If,  Indeed,  the  witness  was  only  In 
concealment  to  evade  the  process  of  the 
court,  the  situation  was  so  much  like  that 
of  his  personal  absence  from  the  county  that 
It  might  be  dealt  with  as  such. 

[S]  No  error  can  be  discerned  In  the  In- 
troduction of  the  evidence  of  the  witness  who 
testified  that  he  saw  a  spike  or  nail  in  the 
block  thrown  by  the  deceased.  Whether  the 
block  was  sufficiently  Identified  as  the  one 
thrown  by  Griffith  was  for  the  determina- 
tion of  the  Jury  In  the  light  of  all  the  dr- 
camstances.  Nor  was  It  error  to  permit 
proof  of  the  custom  of  railroads  to  require 
secondhand  Umbers  to  be  carefully  inspect- 
ed and  to  have  all  nails  and  spikes  remov- 
ed therefrom  before  such  timbers  were  again 
used.    Texas  &  Pacific  Ry.  Co.  r.  Behymer, 


189  U,  a  468,  470,  23  Sup.  a.  622,  47  U  Ed. 
906. 

[7]  Defendant  next  complains  of  the  oomrf  s 
refusal  to  give  certain  InstmctlonB  relative 
to  the  custom  of  railroads  touching  the  use 
of  secondhand  timbers,  and  which  reQuired 
all  protruding  nails  and  spikes  to  be  removed 
therefrom  prior  to  the  reuse  of  the  timbers, 
and  the  exemption  of  defendant  from  lia- 
bility for  failure  to  observe  this  custom  if 
Griffith,  by  ordinary  observation,  coold  have 
ascertained  that  this  custom  had  not  been 
pursued  with  reference  to  the  timber  handled 
by  hhn,  and  that  In  such  a  situation  Griffith 
would  have  no  right  to  rely  on  this  custom 
of  railroads  and  the  plaintiff  could  not  re- 
cover. It  seems  to  us  that  this  phase  of  the 
case  was  sufficiently  covered  by  instructions 
given  by  the  court,  particularly  Instructlcms 
XI,  XII,  XIII,  and  XIV,  which  it  is  needless 
to  quote  at  length,  and  under  certain  de- 
cisions of  the  Supreme  Court  of  the  TJplted 
States  (Gila  Valley  Ry.  Co.  v.  Hall,  232  U. 
S.  94.,  34  Sup,  Ct  229,  58  L.  Ed.  521)  they 
might  be  criticized  as  being  too  favorable  to 
defendant  In  the  case  Just  cited  the  Su- 
preme Ck>urt  said: 

"An  employ^  assumes  the  risk  of  dangers  nor- 
inally  incident  to  the  occupation  in  which  he  vol- 
untarily engages,  so  far  as  these  are  not  attribu- 
table to  the  employer's  negligence.  But  the 
employe  has  a  right  to  assume  that  his  em- 
ployer has  exercised  proper  care  with  respect  to 
providing  a  safe  place  of  work,  and  suitable 
and  safe  appliances  for  the  work,  and  is  not  to 
be  treated  as  assuming  the  risk  arising  from  a 
defect  that  is  attributable  to  the  employer's  neg- 
ligence, nntil  the  employ^  becomes  aware  of  such 
defect,  or  unless  it  is  so  plainly  observable  that 
be  may  be  presumed  to  have  known  of  it 
Moreover,  in  order  to  charge  an  employ^  with 
the  assumption  of  a  risk  attributable  to  a  de- 
fect due  to  the  employer's  negligence,  it  must 
appear,  not  only  that  he  knew  (or  is  presumed  to 
have  known)  of  the  defect,  but  that  he  knew  it 
endangered  his  safety,  or  else  such  danger  must 
have  been  so  obvious  that  an  ordinarily  pru- 
dent person  under  the  circumstances  would  have 
appreciated  it" 

[8]  The  following  Instruction  Is  criticised: 
"If  you  find  in  favor  of  the  plaintiff,  then  in 
estimating  damages  you  cannot  presume  that 
the  next  of  kin  have  suffered  pecuniary  loss  be- 
cause of  the  death  of  Griffith,  but  the  pecuniary 
loss,  if  any  has  been  sustained,  must  be  proven. 
If  :fou  find  for  the  plaintiff,  you  most  allow  the 
plaintiff  in  your  verdict  for  the  use  and  benefit 
of  herself,  as  wife,  and  her  minor  children,  if 
you  find  that  she  has  such  children,  such  sum 
as  in  your  judgment  under  the  proof  will  be 
just  compensation  for  the  pecuniary  loss  they 
have  sustained  by  reason  of  the  death  of  said 
deceased.  In  estimating  such  sum,  you  should 
consider  the  age  of  the  deceased,  together  with 
his  capacity  for  earning  money,  his  disposition 
to  contribute,  to  care  for,  and  to  furnish  his 
wife  money  as  shown  by  the  evidence,  the  ages 
of  the  children,  and  the  probable  expectation  of 
the  life  of  the  parties  concerned.    •    •    •  " 

The  defendant's  counsel  seize  on  the  lan- 
guage "to  contribute,  to  care  for  and  to  fur- 
nish the  wife  with  money"  and  contend: 

"In  permitting  recovery  for  the  wife's  loss  of 
care,  the  instruction  is  erroneous." 

To  support  this  assignment  of  error  the 
defendant  cites  Gulf,  Colorado,  etc.,  By.  Ca 
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T.  McGInnIs,  228  U.  S.  173,  33  Snp.  Gt.  426, 
57  L.  Ed.  785,  and  Mich.  Cent  R.  R.  v.  Vree- 
land,  227  U.  S.  59,  33  Sup.  Gt  192,  67  L.  Ed. 
417,  Ann.  Cas.  1914G,  176.  We  have  perased 
tbese  dedsions  with  care;  and  the  instruc- 
tion given  here,  read  as  a  whole  and  wlth- 
ont  excising  the  criticized  language  from  its 
context,  does  not  violate  the  rule  laid  down 
in  either  of  tbese  cases.  In  the  Vreeland 
CAse,  after  the  trial  court  instructed  the  Jury 
to  confine  themselves  to  a  proper  compensa- 
tion for  the  loss  of  any  pecuniary  benefit 
wblch  would  reasonably  have  been  derived 
by  the  widow  from  the  decedent's  earnings, 
the  court  added  thereto  the  following: 

"In  addition  to  that,  independent  of  what  be 
was  receiving  from  the  company,  bis  employer, 
it  is  proper  to  consider  the  relation  that  was 
sustained  by  Mr.  Wisemiller  and  Mrs.  Wise- 
miller,  namely,  the  relation  of  husband  and  wife, 
and  draw  upon  yonr  experiences  as  men,  and 
measure,  as  far  as  you  can,  what  it  would  rea- 
sonably hare  been  worth  to  Mrs.  Wisemiller  in 
dollars  and  cents  to  have  had,  during  their 
life  together,  had  be  lived,  the  care  and  advice 
of  Mr.  Wisemiller,  her  husband." 

The  quoted  part  of  this  Instmctlon  was 
condemned  by  the  Supreme  Court  as  throwing 
the  door  open  to  the  widest  speculaticm.  No 
such  vice  Inheres  in  the  present  instruction, 
and  It  seems  to  have  been  given  by  the  trial 
court  after  careful  study  of  Mich.  Cent  R.  R. 
V.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct  192,  67 
Ix  Ed.  417,  Ann.  Cas.  1914C,  176,  and  Norfolk 
&  Western  Ry.  v.  Holbrook,  235  U.  S.  625, 
35  Sup.  Ct  143,  59  L.  Ed.  392,  and  it  is 
clearly  in  accord  with  the  latter,  where  it 
was  said: 

"In  the  present  case  there  was  testimony  con- 
cerning the  personal  qualities  of  the  deceased 
and  the  interest  which  be  took  in  his  family. 
It  was  proper,  therefore,  to  charge  that  the  jury 
might  take  into  consideration  the  care,  attention, 
instruction,  training,  advice,  and  guidance 
which  the  evidence  showed  he  reasonably  might 
have  been  expected  to  give  his  children  during 
their  minority,  and  to  include  the  pecuniary  val- 
ue thereof  in  the  damages  assessed.  •  *  •  Xhe 
ascertained  circumstancea  must  govern  in  every 
case." 

We  discern  nothing  further  toueliing  the  In- 
stmctions  given  and  refused  which  requires 
discussion. 

[I]  Defendant's  final  contention  Is  that  the 
verdict  Is  excessive.  The  widow  received 
Judgment  for  |4,000,  the  4  year  old  child  $5,- 
250,  and  the  2  year  old  child  |5,750.  Defend-, 
ant  makes  some  interesting  computations  of 
income  on  the  investments  of  these  sums 
based  on  a  rate  of  6  per  cent,  to  show  that 
they  would  produce  a  greater  pecuniary  sup- 
port thun  the  deceased  was  earning  and  con- 
tributing to  his  family's  support  about  the 
time  of  his  death,  or  likely  to  earn  and  con- 
tribute thereto  had  he  lived.  The  assumed 
rate  of  6  per  cent  on  such  Investments  is 
too  high.  The  ordinary  Kansas  securities, 
like  our  farm  mortgages,  which  are  our  most 
familiar  class  of  investments  bearing  6  per 
cent  interest  or  less,  are  subject  to  taxation, 


and  the  general  average  rate  of  state,  coun- 
ty, township,  school  district,  and  city  taxa- 
tion, not  to  speak  of  special  taxes,  aggregateti 
about  2  per  cent,  so  the  net  income  on  sudi 
investments  would  be  nearer  4  per  cent  than 
6  per  cent  On  county  or  other  municipal 
bonds  not  taxable,  the  prevailing  rate  is  from 
4  per  cent  to  6  per  cent,  but  the  best  of 
these  command  a  sabstantlal  premium  and 
are  hard  to  get  hold  ol  These  awards  can- 
not be  prudently  invested  so  as  to  yield  a  net 
income  much  in  excess  of  4  per  cent  More- 
over, the  proof  showed,  and,  indeed.  It  was 
conceded,  that  the  deceased  was  an  unusually 
Industrious  and  saving  young  man  of  26  years 
of  age ;  that  he  usually  earned  from  $2.50  to 
$3.50  per  day,  and  was  almost  constantly  em- 
ployed; that  practically  all  his  expenditures 
were  devoted  to  his  family ;  that  his  financial 
situation  had  Improved  constantly  since  his 
marriage,  and  it  was  highly  probable  that 
his  material  and  financial  circumstances 
would  continue  to  improve.  The  sum  award- 
ed to  the  widow  is  decidedly  moderate.  The 
awards  to  the  Infant  sons  are  greater  than 
to  the  widow,  but  it  will  probably  consume 
both  the  principal  and  the  income  of  their 
awards  to  bring  them  to  useful  manhood  as 
their  father  (would  jprobably  have  reared 
them  if  he  had  lived.  The  total  damages 
awarded  are  larger  than  the  maximum  per- 
mitted by  the  Kansas  statute.  Congress  has 
left-  the  matter  open,  subject  of  course,  to 
the  good  sense  of  the  Jury,  and  subject  also 
to  the  power  of  the  courts  to  grant  a  remit- 
titur or  a  new  trial  In  case  of  an  excessive 
verdict.  This  court,  on  proper  occasion,  does 
not  hesitate  to  order  an  award  reduced,  with 
the  option  of  a  new  trial,  altliough  the  trial 
court  has  approved  the  amount  Aaron  r. 
Telephone  Co.,  89  Kan.  186,  195,  131  Pac 
582,  45  L.  R.  A.  (N.  S.)  309 ;  Traman  v.  Rail- 
road Co.,  98  Kan.  761,  767,  161  Pac.  587. 
Here  the  total  award  of  $16,000  is  a  good 
round  sum,  but  in  the  light  of  all  the  cir- 
cumstances, we  would  hardly  be  justified  in 
holding  that  it  la  excessive,  and  the  award 
will  have  to  stand. 

The  Judgment  is  afllrmed.    All  the  Justices 
concurring. 

aoi  Kan.  284) 
ROHRBAUGH  v.  CUNNINGHAM  et  aL 

(No.  20799.) 
(Supreme  Court  of  Kansas.    July  7,  19170 

(Syllahu*  hi)  the  OovH.) 

Pleading  «s»217(3)— DEifnaBOBB  to  Rkplt— 

Relating  Back  to  Answer. 
The  pleadings  examined,  and  held  that,  in- 
stead of  sustaining  a  demurrer  to  plaintiffs  re- 
ply and  rendering  judgment  in  favor  of  defend- 
ants for  costs,  the  demurrer  should  have  been 
carried  back  to  the  answer  and  sustained  there- 
to, and  judgment  given  in  plaintiff's  favor  for 
the  amount  due  on  the  note  sued  upon. 

[Ed.   Note.— For   other    cases,    see    Pleading, 
Cent  Dig.  H  543,  543%.] 
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Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Edgar  A.  Robrbangh  against 
Alex  Cunningham  and  otbers.  There  was  a 
Judgment  sustaining  demurrer  to  plaintiff's 
reply,  and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Monroe,  Roark,  McClure  &  Monroe,  of  To- 
peka,  for  appellant.  Harry  EX  Snyder,  of 
Council  Grove,  for  appellees. 

PORTER,  J.  (The  trial  court  sustained  a 
demurrer  to  plaintiff's  reply  to  the  defend- 
ants' answer.  Plaintiff  elected  to  stand  on 
his  reply,  and  appeals. 

The  action  was  to  recover  on  a  promissory 
note  for  $1,000,  dated  January  28,  1908,  due 
In  one  year,  payable  to  plaintiff's  order,  sign- 
ed by  the  defendants.  The  action  was  not 
brought  until  December  19,  1913.  The  an- 
swer admits  execution  of  the  note,  and  avere 
that  it  was  given  in  connection  with  a  writ- 
ten contract  of  tlie  same  date  between  the 
parties  in  settlement  of  a  controversy  then 
existing  between  tbem,  and  that  it  was 
agreed  that  the  payment  of  the  note  was 
conditional,  and  should  be  made  from  the 
proceeds  of  the  sale  of  a  certain  mill  prop- 
erty at  Council  Grove,  and  not  until  this 
property  was  sold  or  traded,  or  until  the 
plaintiff  should  elect  to  take  the  property 
under  the  terms  of  the  contract.  The  answer 
then  alleged  that  the  mill  property  had  never 
been  sold  or  traded  as  provided  in  the  con- 
tract, that  plaintiff  had  never  made  any  ef- 
fort to  sell  it  or  trode  It,  had  never  elected 
to  purchase  It  under  his  option  provided  In 
the  contract,  and  that  defendants  had  used 
every  reasonable  effort  on  their  part  to  sell 
or  trade  it,  and  that  at  the  time  the  note  and 
contract  were  executed  the  property  was  sub- 
ject to  a  mortgage,  that  by  reason  of  the 
Inability  of  defendants  to  sell  or  trade  It, 
and  plaintiff's  neglect  and  refusal  to  do  so, 
the  mortgage  had  been  foreclosed,  and  the 
property  sold  and  lost  to  the  defendants. 
It  was  alleged  that  by  reason  of  these  facts 
the  note  has  never  become  due  and  payable, 
and  that  It  was  given  without  consideration. 

A  copy  of  the  contract  of  settlement,  at- 
tached to  the  answer,  recites  in  substance 
that  the  defendants,  tbe  Cunninghams  and 
Munkers,  had  under  an  agreement  of  Novem- 
ber 7,  1907,  agreed  to  convey  to  the  plain- 
tiff the  min  property  In  Council  Grove  In  ex- 
change for  certain  land  belonging  to  the 
plaintiff  In  Logan  county,  and  that  be  had 
given  to  the  defendants  bis  note  for  $3,800, 
secured  by  a  mortgage  on  the  mill  property, 
which  It  appears  was  to  cover  Incumbrances 
on  the  Logan  county  land  and  $500  boot  mon- 
ey. The  agreement  then  recites  that  In  final 
settlement  of  all  controversies  then  existing 
between  the  parties  the  defendants  were  to 
take  back  the  deed  to  the  mill  property, 
which  had  been  placed  In  escrow,  but  never 
delivered,  and  the  deed  was  to  be  destroyed. 
Tbey  surrendered  to  tlie  plaintiff  his  note  for 


$3,800  and  mortgage,  and  he  agreed  to  dis- 
miss with  prejudice  to  any  future  action  a 
cause  pending  la  the  district  court  of  Logan 
county  against  the  defendants.  In  wMcb  be 
had  sought  to  set  aside  bis  deed  to  the  Logan 
county  land,  and  be  was  to  relinquish  all 
further  (dalrn  or  Interest  In  the  Logan  coun- 
ty land  to  the  defendants,  and  In  considera- 
tion of  these  matters  and  the  settlement  of 
their  controversies  the  def«idant8  executed 
and  delivered  to  him  the  promissory  note  sued 
on  In  this  action.  There  was  a  further  agree- 
ment In  the  contract  of  settlement  that  the 
parties  were  each  to  do  all  they  reasonably 
could  to  find  a  purchaser  for  the  mill  prop- 
erty, and  the  Cunninghaitas  and  Munkers 
were  to  receive  first  the  sum  of  $5,000  of  the 
proceeds,  and  the  balance  was  to  be  equally 
divided  between  them  and  Rohrbaugh.  They 
agreed  to  keep  the  mill  pr<q>erty  insured  and 
pay  the  taxes  for  the  first  year,  and  if  for 
any  reason  the  property  should  not  be  dis- 
posed of  within  one  year  the  expense  of 
maintaining  the  property.  Including  taxes 
and  insurance  and  Interest,  was  to  be  borne 
equally  between  them  and  Rohrbaugh. 
.  The  particular  clause  upon  which  the  an- 
swer based  Its  defense  Is  as  follows: 

"Seventh.  It  is  further  understood  and  agreed 
by  and  between  parties  hereto  that  the  said 
party  of  the  second  part  shall  have  the  right 
and  nn  option  to  purchase  said  mill  property 
at  Council  Grove,  Kan.,  upon  payment  by  him 
to  said  first  parties  of  the  sum  of  $5,000  at  any 
time  l)efore  said  mill  property  is  sold  or  dis- 
posed of  by  them,  and  if  not  sold  to  said  sec- 
ond party  upon  the  tenns  mentioned,  or  to  any 
one  else  within  one  year  from  this  date,  then 
the  time  for  payment  of  said  $1,000  note  shall 
be  extended  until  such  time  as  said  mill  prop- 
erty may  l>e  sold  or  traded." 

To  this  answer  the  plaintiff  filed  a  i^ly, 
admitting  the  execution  of  the  contract,  and 
going  a  little  further  Into  the  details  of 
the  contract  of  November  7,  1907,  and  alleg- 
ing that  under  It  be  was  to  trade  to  defend- 
ants 2,660  acres  of  land  in  Logan  county 
In  exchange  for  the  mill  property,  but  that 
the  Cunninghams  and  Munkers  were  unable 
to  comply  with  their  agreement  and  fur- 
nish a  merchantable  title ;  that  the  note  sued 
on  was  given  In  consideration  of  the  settle- 
ment of  his  suit  to  set  aside  the  trade  and 
in  imyment  of  his  Interest  In  the  Logao  coun- 
ty land.  The  reply  also  alleged  that  the 
defendants  had  sold  and  conveyed  whatever 
Interest  they  might  have  had  In  the  property 
in  Council  Grove,  and  also  that  it  had  been 
judicially  determined  in  a  certain  action  in 
the  district  court  of  Morris  county  that  they 
never  owned  the  mill  property  or  any  title 
thereto.  It  alleged  that  the  defendants  had 
never  offered  to  convey  the  lots  to  the  plain- 
tiff since  the  execution  of  the  note  sued  on, 
nor  requested  him  to  exercise  his  option  to 
purchase  the  same,  and,  further,  that  a  rea- 
sonable time  for  maturing  the  note  had  long 
since  elapsed,  and  that  the  note  was  due 
and  payable  at  the  time  of  the  commence- 
ment of  the  action. 
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If  the  only  question  before  na  was  whether 
the  demurrer  to  the  reply  should  have  been 
overruled,  we  would  have  no  hesitation  in 
saying  that  it  was  error  to  sustain  the  de- 
mnrrer  and  to  render  Judgment  against  the 
plaintiff.  The  demurrer  admits  that  the  de- 
fendants lost  wliatever  title  they  had  to  the 
mill  property;  that  many  years  before  the 
salt  had  been  brought  they  had  made  it  im- 
possible to  .comply  with  any  of  the  options  or 
privileges  contained  in  the  contract  of  set- 
tlement by  which  under  possible,  but  obvious- 
ly improbable,  contingencies  and  conditions 
the  plaintiff  might  acquire  an  interest  in 
the  mill  property  or  in  the  proceeds  of  its 
sale.  The  reply  fully  met  the  defense  set  up 
in  the  answer,  but  we  do  not  place  our  de- 
cision upon  the  sufficiency  of  the  reply. 

In  our  opinion,  it  would  require  a  diligent 
search  of  cases  to  find  one  more  appropriate 
for  the  application  of  the  general  rule  that 
a  demurrer  to  a  pleading  searches  the  whole 
record.  The  answer  of  the  defendants  stat- 
ed no  defense.  Stripped  of  its  verbiage,  it 
amounts  to  this:  That  the  note  has  never 
become  due  and  payable,  because  by  the 
terms  of  the  contemporaneous  agreement  the 
time  of  payment  was  made  condltionaL  The 
seventh  clause,  which  is  relied  upon  in  sup- 
port of  this  contention,  merely  gives  to  Rolu:- 
baugh  an  option  to  purchase  the  mill  prop- 
erty from  the  makers  of  the  note  for  the  sum 
of  $5,000  at  any  time  before  the  property  is 
sold  or  disposed  of  by  them,  "and  if  not  sold 
to  said  second  party  (Rohrbaugb)  upon  the 
terms  mentioned,  or  to  any  one  else  within 
one  year  from  this  date,  then  the  time  for 
payment  of  said  $1,000  note  shall  be  extended 
until  such  time  as  said  mill  property  may  be 
sold  or  traded."  In  another  paragraph  of 
the  answer  It  is  admitted  that  the  defend- 
ants lost  whatever  title  they  had  to  the  prop- 
erty by  foreclosure,  because  of  the  failure 
to  pay  the  mortgage  and  tax  liens  accruing 
upon  the  property. 

The  rule  is  well  settled  that  a  note  of 
this  l^ind  is  payable  after  a  reasonable  time 
for  the  performance  of  the  condition,  and 
that  the  failure  of  the  makers  to  perform 
their  part  of  the  condition  within  a  reason- 
able time  renders  them  liable  upon  it 
Brown  v.  Cruse,  00  Kan.  306,  133  Pac.  865. 
In  the  opinion  in  that  case  a  quotation  from 
9  Cyc.  615,  applies  to  the  facts  in  the  present 
case: 

"Where  a  debt  is  in  fact  <lue,  and  it  is  agreed 
that  it  shall  be  paid  upon  the  happening  of  a 
future  event,  and  the  event  does  not  happen,  it 
ia  held  that  the  law  implies  a  promise  to  pay 
within  a  reasonable  time." 

In  Brown  v.  Cruse,  supra,  the  note  was 
given  for  labor,  and  it  was  said  in  the  opin- 
ion that: 

"It  could  not  reasonably  have  been  the  inten- 
tion of  the  parties  that  the  makers  were  to  pay 
or  not  as  they  should  choose.  It  is  more  in  ac- 
cord with  jujitice  and  fair  dealing  to  assume 
that  tibey,  with  the  plaintiff,  were  to  make  fair 
endeavor  to  derive  the  amount  from  the  patent 
«r  tlM  Mde  of  macbiues,  and  tliat  their  failure 


or  refusal  so  to  do  within  a  reasonable  time 
should  not  wipe  out  the  debt  but  leave  them 
liable  for  its  payment."  90  Kan.  308,  133  Pac. 
865,  866. 

Apparently  the  plaintiff  signed  the  con- 
tract in  the  belief  that  the  transaction  was 
intended  to  settle  aU  controversies  between 
the  parties;  but,  whether  by  the  defendants' 
procuring  or  otherwise,  the  instrument  was 
so  drawn  that,  if  defendants'  construction  of 
it  Is  the  true  one,  the  plaintiff  was  only  get- 
ting out  of  one  controversy  and  getting  into 
a  number  of  others.  Whatever  title  or  own- 
ership defendants  had  in  the  mill  property 
was  about  to  slip  from  them  by  impending 
foreclosure  proceedings.  If  the  intention 
of  defendants  by  the  provisions  in  the  con- 
tract giving  plaintiff  an  option  to  purchase, 
or  trade  for  the  mill  property  or  share  in  tlie 
proceeds  of  Its  sale,  was  to  make  the  note  / 
never  payable  unless  the  option  should  be 
exercised,  or  unless  the  land  were  sold,  it 
is  fortunate  for  the  plaintiff  that  the  law 
will  not  favor  such  a  construction  of  the  con- 
tract A  contract  of  this  nature  cannot  be 
construed  so  that  it  shall  never  be  pay- 
able at  all,  but  only  as  an  extension  of  cred- 
it GreenJstreet  v.  Cbeatum,  89  ICan.  290,  161 
Pac.  696.  In  that  case  payment  was  to  be 
made  when  a  certain  residence  could  be  sold 
for  a  stated  price.  It  was  never  sold,  and 
about  two  years  after  the  agreement  was 
made  the  house  was  burned.  In  the  opin- 
ion it  was  said: 

"The  mortgage  debt  which  the  defendant  as- 
sumed to  pay,  became  an  actual  liability  when 
the  property  was  transferred  to  her.  The  pay- 
ment of  the  same  was  postponed  to  an  indefi- 
nite time.  The  fact  that  a  sale  was  not  made 
for  the  sum  named  did  not  cancel  the  debt. 
Neither  did  the  destruction  of  the  house  dis- 
charge the  obligation  or  any  part  of  it.  It  only 
demonstrated  that  the  contingency  named  as  the 
time  of  payment  was  unlikely  ever  to  happen." 
99  Kan.  295,  161  Pac.  598. 

It  was  held  that  under  the  circumstances 
a  reasonable  time  for  payment  had  elapsed. 
In  the  opinion  the  case  of  Nunez  v.  Dautel, 
86  TJ.  S.  560,  22  L.  Ed.  161,  is  cited,  where  the 
contract  was  to  pay  a  sum  of  money  "as 
soon  as  the  crop  could  be  sold,  or  the  mon- 
ey could  be  raised  from  any  other  source," 
and  where  it  was  said: 

"It  could  not  have  been  the  intention  ot  the 
parties  that  if  the  crop  were  destroye<J,  or  from 
any  other  cause  could  never  be  sold,  and  the 
defendants  could  not  procure  the  money  from 
any  other  source,  the  debt  should  never  t)e  ^id. 
Such  a  result  would  be  a  mockery  of  justice." 
86  U.  S.  660,  561,  662,  22  L.  £d.  161. 

To  the  same  effect  is  Benton  y.  Benton,  78 
Kan.  366,  97  Paa  378,  27  L.  R.  A.  (N.  S.)  300, 
130  Am.  St  Rep.  376,  where  the  obligation 
was  to  pay  an  acknowledged  debt  as  soon 
as  the  obligor  could.  In  the  opinion  it  was 
said: 

"It  is  entirely  inconsistent  with  the  spirit  and 
purpose  of  the  engagement  to  suppose  for  a 
moment  that  the  parties  contemplated  that  the 
avowed  obligation  should  never  be  capable  of 
enforcement  even  to  the  extent  of  the  obligor's 
ability  to  pay,  unless  be  should  become  finan- 
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<na]Iy  able  to  meet  the  entire  obligation  at  once." 
78  Kan.  370,  97  Pac.  380,  27  I*  R.  A.  (N.  S.) 
300,  130  Am.  St.  Rep.  376. 

Other  cases  to  the  same  effect  are  dted 
In  the  opinion  in  the  Greenstreet  Case,  supra. 

In  the  present  case  the  plaintiff  waited  be- 
fore bringing  suit  on  the  note  until  less  than 
60  days  remained  of  the  5-year  statute  of 
limitations.  If  the  contention  of  the  de- 
fendants la  sound,  they  are  to  retain  the 
2,560  acres  of  Logan  county  land,  while  the 
plaintiff  takes  nothing.  The  $1,000  note  was 
glren  In  consideration  of  his  conveyance  of 
that  land  to  them.  It  represents  all  that 
he  can  ever  get  out  of  the  transaction.  It 
Is  seriously  argued  in  the  brief  of  defendants 
that  the  defense  in  the  answer,  to  the  effect 
that  the  note  has  never  become  due  and  pay- 
able, must  be  sustained.  On  the  contrary, 
we  think  the  conclusion  of  law  therein  stat- 
ed has  no  basis  upon  the  facts  recited  in 
the  answer. 

In  Johnson  v.  Wynne,  64  Kan.  138,  142, 
67  Pac.  549,  651,  It  was  held  to  be  "the  es- 
tablished practice  In  this  state,  sustainable 
upon  principle  as  well  as  authority,  that  a 
demurrer  lodged  against  a  pleading  searches 
the  record,"  and  that  the  demurrer  should  be 
carried  back  to  the  former  insufiSdent  peti- 
tion and  sustained  thereto,  citing  State  ex 
rel.  V.  Com'rs  of  Pawnee  County,  12  Kan. 
^126;  Stratton  v.  McCandless,  27  Kan.  299. 
"The  general  rule  is  that  a  demurrer  opens 
the  whole  record,  so  that  Judgment  must  be 
rendered  against  the  JBrst  party  whose'  plead- 
ings are  defective  in  substance."  31  Cyc. 
338.  We  need  not  consider  whether  the  re- 
ply is  good  or  bad.  See  31  Cyc.  340,  where 
It  is  said: 

"So  it  mak€8  no  difference  whether  the  plead- 
ing demurred  to  is  good  or  bad,  but  the  first 
defective  pleading  wul  nevertheless  be  searched 
out" 

In  this  case  the  court  should  have  car- 
ried the  demurrer  back  to  the  answer,  and 
sustained  the  demurrer  thereto,  and  should 
have  rendered  Judgment  for  the  plaintiff  for 
the  amount  sued  for. 

The  Judgment  will  be  reversed  and  re- 
manded, with  directions  to  proceed  accord- 
ingly.   AU  the  Justices  concurring. 


(101  Kan.  3S9) 

BARNES  T.  AKINS.     (No.  20963.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

fSyllabut  hv  rtc  Court.) 

1.  Masteb  and  Sebvant  <S=9219(5>— Pebbonai. 

Injubt— AsSDMPTioN  or  Risk— Knowleoqe 

OF  Danoeb. 
In  an  action  brought  by  an  employ^  who 
was  injured  by  sUpping  upon  an  icy  sidewalk 
while  helping  to  carry  goods  from  his  employer's 
store  during  a  fire,  the  negligence  relied  upon 
being  the  failure  to  cover  the  walk  with  some 
material  rendering  it  less  slippery,  it  is  held 
that  the  plaintiff  is  precluded  from  recovering 
by  the  fact  that  he  knew  the  condition  of  the 
walk  and  must  be  deemed  to  have  assumed  the 


risk  resulting  therefrom,  because  of  the  obvious- 
nesa  of  the  danger. 

[Ed.  Note. — For  other. cases,  see  Master  and 
Servant,  Cent  Dig.  {  614.] 

(Additional  Syllabui  l]f  Editorial  Staff.) 
2.  Mastieb  and  Sebvant  ®=»217(1)— Asstjmp- 
noN  or  Risk— Knowucdoe. 
A  servant  assumes  the  ordinary  risks  of  the 
service,  and  all  the  risks  due  to  the  master's  neg- 
ligence of  which  he  knows  and  the  danger  of 
which  he  appreciates. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  674.] 

Appeal    from    District    Court,    Crawford 

County.  • 

Action  by  J.  C.  Barnes  against  John  Aktns. 
revived  in  the  name  of  F.  G.  Werner  and 
Blanch  Aklns  and  others  as  heirs,  etc.,  of 
John  Aklns,  deceased.  Demurrer  to  plain- 
tiff's evidence  sustained,  and  he  appeals.  Af- 
firmed. 

F.  B.  Wheeler,  of  Pittsburg,  and  A.  M. 
Keene,  of  Ft  Scott,  for  appellant  C.  S. 
Denison,  J.  J.  Campbell,  and  John  L.  Klrk- 
patrick,  all  of  Pittsburg,  for  appellee. 

MASON,  J.  A  feed  and  seed  store  owned 
by  John  Aklns  caught  fire  about  8  o'clock  on 
a  winter  morning.  The  flre  department 
threw  water  into  and  upon  the  building,  a 
part  of  which  ran  over  the  sidewalk  and 
street  In  front  of  It  and  In  a  short  time 
formed  ice.  J.  C.  Barnes,  a  teamster  in 
Aklns'  employ,  was  helping  in  the  work.  In 
which  from  15  to  30  people  were  engaged,  of 
getting  out  as  much  of  the  stock  as  possible. 
He  undertook  to  carry  a  98-pound  sack  of 
bran  on  his  shoulder  to  a  place  of  safety 
across  the  street  He  passed  out  through  the 
front  door,  but  Just  at  the  outer  edge  of  the 
sidewalk  he  slipped  on  the  ice  and  fell,  re- 
ceiving injuries  on  account  of  which  he 
brought  an  action  against  his  employer,  alleg- 
ing negligence  in  the  failure  to  furnish  him  a 
safe  place  In  which  to  work — specifically  In 
omitting  to  have  some  substance  sprinkled 
over  the  walk  to  render  It  less  slippery.  A 
demurrer  to  his  evidence  was  sustained,  and 
he  appeals. 

[1]  The  plaintiff's  testimony  sihowed  these 
facts:  Some  30  or  40  minutes  before  his  In- 
Jury  be  had  been  on  the  sidewalk,  which  at 
that  time  was  "wet  and  sloppy";  covered 
with  water  whl<ai  had  started  to  freeze.  It 
was  very  sloppy,  enough  to  get  his  feet  wet 
The  thermometer  then  marked  about  aero, 
having  been  lower  during  the  night  He  Al- 
tered the  building  and  remained  there  from 
30  to  40  minutes,  when  the  manager  of  the 
business,  who  was  standing  upon  a  pUe  of 
feed,  said  to  him,  "Let's  get  out  what  we 
can  of  it,"  and  handed  him  the  sack  of  bran. 
Concerning  the  conditions  at  the  time  of  his 
fall,  he  testified : 

"When  I  stepped  upon  the  walk  I  did  not  no- 
tice that  the  walk  was  icy.  A  man  walking 
rather  fast  wouldn't  notice  very  much.     I  sup- 
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pose  if  I  had  been  paying  particular  attention  I 
could  have  told  when  I  stepped  from  the  build- 
ing as  to  whether  there  was  ice  tliere.  I  was 
paying  attention  to  the  feed.  I  didn't  have  in. 
mind  the  idea  that  I  might  slip  upon  that  walk 
while  carrying  the  feed.  If  I  had  I  would  have 
aet  the  feed  down.  There  was  nothing  to  pre- 
vent me  from  seeing  that  there  was  ice  upon  that 
sidewalk  and  upon  that  street,  any  more  than  I 
didn't  think  about  it  being  froze  hard  enough  to 
make  it  that  slick.  I  simply  relied  npon  the  fact 
that  I  had  been  out  there  recently  and  it  was 
slu^y,  and  I  thought  it  might  continue  to  be 
in  the  same  condition.  If  there  had  been  some 
straw  or  ashes,  or  anything  of  that  kind  thrown 
across  the  street,  I  would  likely  saw  it.  I  knew 
there  was  nothing  of  that  kind  across  the  street 
when  I  started  upon  that  trip  at  the  time  I  fell 
and  was  injured.  •  •  •  The  water  which 
frooe  npon  the- walk  and  npon  the  street  was  wa- 
ter which  was  being  thrown  upon  the  building  and 
into  the  building  by  the  fire  department,  and  aft- 
erwards run  off  the  building  and  upon  the  side- 
walk. It  did  not  run  out  of  the  buildiug  at  that 
place.  I  knew  they  were  applying  water  upon 
that  building.  I  knew  that  if  they  qnit  for  a 
few  minutes  it  would  freeze  and  make  it  slip- 
pery, but  I  didn't  know  they  had  quit  They  were 
applying  it  on  different  parts  of  the  building. 
'Niey  had  been  applying  it  where  the  men  were 
carrying  feed  out  «f  there  when  I  was  out  be- 
fore." 

[2]  It  may  well  be  doubted  whether  the 
obligation  of  the  employer  with  respect  to 
famishing  a  safe  place  in  which  to  work  ex- 
tends tfi  such  a  situation  as  that  here  pre- 
sented. But  assuming  that  such  is  the  case, 
and  that  the  evidence  tended  to  show  negli- 
gence on  the  part  of  the  defendant,  we  are  of 
the  opinion  that  tbe  court  was  Justified  In 
Rustainlng  the  demurrer  to  the  evidence  on 
the  ground  that  the  plaintiff  must  be  deem- 
ed to  liave  assumed  the  risk  arising  from  the 
slippery  walk.  The  prevailing  rule  on  the 
subject  has  been  thus  stated: 

"The  servant  assumes  all  the  ordinary  risks  of 
the  service  and  all  of  tlie  extraordinary  risks — ^i. 
e.,  those  due  to  the  master's  negligence — of  which 
he  knows  and  the  dangers  of  which  he  appre- 
ciates." 3  Labatt's  Master  and  Servant  (2d  Kd.) 
S  1186a,  p.  3189. 

The  test  is  commonly  said  to  be  whether 
the  facts  and  danger  are  as  fully  within  the 
knowledge  and  appreciation  of  the  employ^ 
as  of  the  employer  (Glllaspie  v.  Iron  Works 
COk,  76  Kan.  71,  90  Pac.  760;  Iron  Works 
Co.  V.  Green,  79  Kan.  588,  100  Pac.  482 ;  Metz 
y.  Hallway  Co.,  90  Kan.  463,  135  Pac.  578; 
citations  in  Ringer  v.  Railway  Co.,  85  Kan. 
167, 169, 116  Pac.  212, 34  L.  R.  A,  [N.  S.]  1044), 
although  this  statement  is  criticized  in  the 
work  Jnst  dted  on  the  ground  that  logically 
the  mental  attitude  of  the  employ^  alone  Is 
Important.  Section  1184.  It  is  argned  that 
the  evidence  Justified  an  Inference  that  the 
defendant's  manager  knew  of  the  ley  condi- 
tion of  the  sidewalk,  and  that  the  plaintifi? 
did  not,  because  the  former  had  been  upon 
the  street  within  the  half  hour  preceding  the 
accident,  while  the  latter  had  not.  And  the 
failure  to  warn  the  plaintiff  of  the  danger  is 
urged  as  a  form  of  tJie  defendant's  negligence. 
The  plaintiff  testified  that  the  manager  had 
been  npon  the  pile  of  feed  for  10  or  15  min- 


utes before  lie  handed  him  the  sack  of  bran. 
Other  witnesses  saw  him  npon  the  sidewalk 
before  that,  but  how  long,  before  is  not 
shown.  That,  however,  is  not  very  material 
The  plaintiff  knew  of  the  water  upon  the 
sidewalk;  knew  that  it  had  begun  freezing, 
and  knew  that  the  temperature  was  about 
zero.  The  situation  was  not  one  involving 
either  expert  Information  or  close  observa- 
tion. It  Is  a  matter  of  common  knowledge 
that  more  or  less  Ice  would  form  under  such 
circumstances,  and  that  the  walk  would  be- 
come slippery.  The  plaintiff  was  fairly 
chargeable  with  as  much  knowledge  of  the 
condition  of  the  walk  as  the  manager  possess- 
ed, or  as  he  would  have  received  through  any 
warning  given  him.  It  is  a  familiar  rule  that 
In  order  for  the  defense  of  assumption  of 
risk  to  be  available  the  employ^  must  not 
only  have  known  of  the  physical  facts  that 
existed,  but  must  also  have  appreciated  the 
danger  to  which  they  exposed  him.  Brlzen- 
dlne  ▼.  Railroad  Co.,  96  Kan.  691,  153  Paa 
405.  But  this  does  not  mean  that  the  sense 
of  danger  must  have  actually  been  present  In 
his  mind  at  the  time  of  bis  Injury.  He  must 
be  deemed  to  appreciate  the  danger  If  it  is 
one  that  Is  perfectly  obvious  to  a  person  of 
his  intelligence  from  the  known  facts.  If 
through  momentary  forgetfulness  he  fails  to 
act  upon  the  knowledge  that  he  has,  this 
does  not  avoid  the  defense  of  assumption  of 
risk.  3  Labatt's  Master  and  Servant,  {  1193. 
We  do  not  regard  the  plaintiff's  task  of  car- 
rying the  sack  of  bran  on  his  shoulder  as  be- 
longing to  that  class  of  occupations  that  so 
fully  engage  the  attention  of  a  workman  as 
to  affect  his  appreciation  of  his  surroundings. 
The  plaintiff  Invokes  the  rule  stated  In  the 
second  paragraph  of  the  syllabus  In  Wurten- 
burger  v.  RaUway  Co.,  68  Kan.  642,  75  Paa 
1049,  that: 

"When  a  master  orders  a  servant  into  a  situ- 
ation of  danger,  and,  in  obeying  the  command, 
he  is  injured,  the  law  will  not  charge  bim  with 
contributory  negligence  or  with  nn  assumpdon 
of  the  risk,  unless  the  danger  was  so  glaring  that 
no  prudent  man  would  have  encountered  it,  even 
under  orders  from  one  having  authority  over 
him." 

The  test  with  respect  to  the  conduct  of  a 
reasonably  prudent  person  has  to  do  with  the 
defense  of  contributory  negUgence  rather 
than  witii  that  of  assumed  risk,  and  it  was 
so  applied  in  the  opinion  In  the  case  dted. 
So  far  as  the  latter  defense  was  concerned 
the  decision  was  based  upon  the  fact  that 
the  workman's  injury  was  due  to  the  opera- 
tion ot  a  piece  of  mechanism  with  which  he 
was  not  familiar.  Cases  are  cited  growing 
out  of  the  duty  of  a  city  to  keep  sidewalks  in 
a  safe  condition  for  travel.  We  do  not  con- 
sider them  pertinent,  as  the  defense  of  as- 
sumed risk  is  one  growing  out  of  the  relation 
of  employer  and  employe.  The  suggestion  Is 
made  that  the  doctrine  of  assumption  of  risk 
should  not  be  applied  because  the  plaintiff 
was  not  Injured  in  the  line  of  his  usual  da- 
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ties,  bot  during  a  mere  casual  anA  temporary 
employment  growing  out  of  a  sudden  emer- 
gency. If  that  consideration  does  not  relieve 
the  defendant  from  tbe  ordinary  obligation 
of  an  employer  with  respect  to  a  safe  work- 
ing place,  we  think  it  should  not  prevent  the 
application  of  tbe  usual  rule  regarding  the 
assumption  of  risk. 

The  Judgment  Is  affirmed.  All  tbe  Justices 
concurring. 

(101  Kan.  27t) 

LINGO  V.  GENTRY  ct  nx.    (No.  20789.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(SyUahua  hy  the  Court.) 

Specific  Peefobmanck  «=»8— Discbetion  or 

Trial  Court. 
Forgetting  that  he  had  panted  an  agent 
exclusive  authority  to  sell  his  land  within  a 
stipulated  period,  a  landowner  authorized  an- 
other agent  to  sell  the  land.  Both  agents  made 
gales  within  the  period.  Hcld^  the  court  did 
not  abuse  its  discretion  in  denying  specific  per- 
formance of  the  sale  made  by  the  agent  last  ap- 
pointed. 

[Kd.  Note.— For  other  cases,  see  Specific  Per- 
formance, <?ent.  Dig.  {{  17.  !&.} 

Appeal  from  District  Court,  Seward  County. 

Action  by  Edward  D.  Lingo  against  J.  T. 
Gentry  and  wife.  Judgment  for  defendants, 
and  plalntltr  appeals.    Affirmed. 

F.  S.  Macy  and  E.  W.  Davis,  both  of  Lib- 
eral, for  appellant  G.  W.  Sawyer,  of  Lib- 
eral, for  appellees. 

BDRC!H,  J.  Tbe  action  was  one  to  re- 
quire tbe  owner  of  real  estate  to  perform  a 
contract  of  sale  made  by  his  agent.  Relief 
was  denied,  and  the  plaintiff  appeals. 

On  February  1,  1915,  tbe  owner.  Gentry, 
gave  the  firm  of  (joons  &  Jacobs  an  exclusive 
agency  for  the  sale  of  tbe  land  for  120  'days. 
In  April  Gentry  authorized  another  agent, 
Edwards,  to  sell  tbe  land  after  May  Ist,  for- 
getting that  tbe  exclusive  agency  of  Coons 
&  Jacobs  extended  to  June  let.  In  April 
Edwards  arranged  for  a  sale  to  the  plain- 
tiff after  May  1st,  and  on  May  3d  gave  the 
plaintiff  the  contract  which  is  the  basis  of 
the  suit  On  May  8th  Coons  &  Jacobs  sold 
the  land,  and  tbe  defen'dant  executed  a  deed 
and  deposited  it  with  an  abstract  of  title 
in  a  bank,  for  delivery  on  payment  of  the 
price.  Coons  &  Jacobs  examined  the  ab- 
stract, approved  the  title,  and  when  ready  to 
take  up  the  deed  discovered  that  suit  had 
been  commence'd  on  May  20tb.  They  then 
waited  until  the  suit  was  decided  to  pay 
for  tbe  land. .  While  the  evidence  discloses 
many  details,  the  foregoing  are  the  essential 
facts. 

The  plaintiff's  action  ignores  the  disability 
which  Gentry  Imposed  oa  himself  to  empower 
an  agent  to  make  a  contract  of  sale  in  con- 
travention of  the  rights  of  Coons  &  Jacobs. 
Specific  performance  Is  a  matter  of  equity, 
and  not  a   matter  of  right.     Other  things 


being  equal,  the  prior  equity  prevails.  Coons 
&  Jacobs  were  as  innocent  as  Edwards  and 
the  plaintiff,  and  because  Coons  &  Jacobs 
acquired  the  first  and  the  only  authority  to 
sell  the  land  before  June  1st,  the  conse- 
qjpnoes  of  Gentry's  mistake  cannot  be  visited 
on  them. 

It  appears  that  Ckions  &  Jacobs  took  tbe 
conveyance  themselves.  That  was  a  matter 
between  principal  and  agent.  No  breach  of 
good  faith  Is  suggested,  and  the  plaintiff  is 
not  concerned. 

Tbe  Judgment  of  tbe  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(101  Kan.  2ES) 
CINCINNATI  DISCOUNT  CO.  v.  ASHER 

et  aL    (No.  20582.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(SyUahut  by  the  Court.) 

1.  New  Trial  iS5=»74— Trial  «=9343— Verdict 

— Construction. 
Upon  evidence  tending  to  show  that  false 
representations  had  been  made  b;  the  defendant, 
that  plaintiff  hni  relied  upon  them  and  had  sus- 
tained a  substantial  loss,  a  verdict  awarding 
plaintiff  the  sum  of  $1  cannot  be  treated  ag  a 
finding  in  favor  of  the  defendant;  but  the  court, 
not  being  satisfied  with  the  result,  should  have 
set  aside  the  verdict  and  granted  a  new  trial  on 
the  motion  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  150;  Trial,  Cent  Dig.  H  809-S12.J 

2.  Banes  and  Bankino  ®=»112— TJnauthob- 
IZBD  Acts  of  OfTicKRs— Liability. 

A  bank  caKnot  be  held  liable  for  tbe  unau- 
thorizetl  transactions  of  its  officers  unless  it  ac- 
tually receives  and  retains  the  benefits  of  each 
transactions. 

[Ed.  Note.— For  other  oases,  see  Banks  and 
Banking,  Cent  Dig.  i§  271,  272.] 

Appeal  from  District  Court,  Reno  County; 

Action  by  the  (Cincinnati  Discount  Company 
against  A.  E.  Asber  and  the  Commercial 
National  Bank.  Judgment  for  defendants, 
notwithstanding  the  verdict  against  defend- 
ant Asber,  motion  for  new  trial  denied,  and 
from  tbe  orders  and  Judgment,  plaintiff  ap- 
peals. Reversed,  and  cause  remanded  for 
new  trial. 

J.  S.  Simmons  and  K.  Simmons,  both  of 
Hutchinson,  for  appellant  O.  M.  WilUama 
and  D.  C  Martlndell,  both  of  Hatchlnson, 
for  appellees. 

JOHNSTON,  O.  J.  The  Cincinnati  Discount 
Company  brought  this  action  against  the 
Commercial  National  Bank  at  Eubchlnson 
and  A.  E.  Asber,  its  president,  to  recover 
money  paid  for  alleged  fictitious  and  worth- 
less promissory  notes  purchased  from  J.  J. 
Gouy  in  reliance  upon  representations  made 
by  Asber  as  to  Cony's  standing.  At  the  trial 
a  demurrer  to  plaintlfTs  evidence  interposed 
by  the  bank  was  sustained  and  tbe  cause 
proceeded  as  to  tbe  other  defendant  The 
Jury  returned  a  verdict  in  plaintiff's  favor  In 
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the  snm  of  $1,  and  the  court  set  aside  the 
verdict  and  rendered  Jndgment  In  defendants' 
favor  for  costs.  A  motion  by  plaintiff  for  a 
new  trial  as  to  both  defendants  was  denied. 
From  the  orders  and  Judgment,  plaintiff  ap- 
peals. 

Plaintiff  was  In  the  bnalnees  of  discounting 
notes  given  in  payment  for  pianos,  and  had 
received  a  number  of  such  notes  from  Gouy, 
who  was  a  piano  dealer  and  represented  the 
Starr  Piano  Company.  In  contemplation  of 
discounting  these  notes  plaintiff  made  in- 
quiries of  various  parties,  Including  the  pres- 
ident of  the  defendant  bank,  as  to  Gouy's 
integrity  and  business  responsibility.  Plain- 
tiff received  a  letter  written  by  the  president 
of  the  bank  stating  that  a  large  amount  of 
business  had  been  done  with  Gouy  of  a  sat- 
isfactory character,  and  he  knew  of  no  reason 
why  Gouy's  paper  would  not  be  good-  It 
appears  that  the  Starr  Piano  Company  had 
had  some  litigation  with  Gouy,  its  claim 
tteing  that  he  had  withheld  certain  remit- 
tances due  from  collections  on  piano  notes  of 
the  company,  that  it  had  secured  Judgment 
against  liim,  and  that  Asher  and  E.  T.  Guy* 
naon  gave  a  bond  undertaking  to  pay  and  did 
pay  the  judgment.  Under  that  arrangement 
the  Starr  Piano  Company  turned  back  to  Ash- 
er piano  notes  to  the  amount  of  alMut  $10,400 
to  be  collected  by  Asher.  The  proceeds  of  these 
collections  were  credited  to  a  special  account 
which  he  opened  in  the  defendant  bank  from 
which  the  money  was  checked  out  to  the 
Starr  Piano  Company  In  satisfaction  of  the 
Judgment  It  was  part  of  these  notes  that 
Gouy  discounted  to  the  plaintiff,  Gouy  ob- 
taining them  from  Asher,  with  the  agreement 
that  he  was  to  apply  the  proceeds  therefrom 
npon  the  indebtedness  to  the  Starr  Piano 
Company.  J.  M..  Crawford,  president  of  the 
plaintiff,  had  heard  of  this  litigation,  and 
before  advancing  any  money  to  Gouy  on  the 
piano  notes,  he  went  to  Hutchinson  and  had 
a  i)ersonal  interview  with  Asher  relative  to 
Gouy  and  his  business.  He  had  with  him  a 
check  ready  to  be  signed  and  delivered  to 
Gouy  for  the  notes  tn  the  event  he  heard 
nothing  shaking  his  confidence  In  Gouy's  cred- 
it. He  testified  that  he  questioned  Asher  par- 
ticularly with  reference  to  the  Starr  Piano 
Company  litigation,  and  he  was  told  that  It 
was  not  due  to  anything  discreditable  on 
Gouy's  part,  and  that  the  bank  had  stepped 
Into  the  matter  and  taken  charge  of  satis- 
fying the  Judgment.  He  recommended  Gouy 
as  a  safe  person  with  whom  to  deal,  and  told 
bim  that  the  bank  had  done  a  satisfactory 
business  with  him  for  several  years,  and  at 
that  time  had  advanced  about  $9,000  to  Gouy 
upon  his  piano  paper.  Crawford  then  opened 
an  account  with  Gouy  and  delivered  to  him 
the  check  In  amount)  13.517.68,  and  thereaft- 
er two  other  checks  were  delivered ;  one 
dated  September  13th,  for  13,033.04,  and  the 
other  October  7th,  for  $1,774.15.  The  first 
payment  from  plaintiff  was  applied  by  Gouy 


on  the  judgment  indebtedness,  and  the  second 
was  '  credited  to  the  special  account.  The 
third  was  applied  upon  an  Indebtedness  held 
by  the  bank. 

The  ruling  sustaining  the  demurrer  to  the 
evidence  must  be  affirmed  so  far  as  the  bank 
is  concerned.  A  recommendation  of  the  finan- 
cial standing  of  an  individual  was  not  within 
the  scope  of  the  powers  and  duties  for  which 
the  bank  was  created.  It  can  only  be  bdd 
for  the  unauthorized  acts  of  its  ofiBcers  where 
it  accepts  and  retains  the  l>eneflt8  arising 
from  such  acts.  Bank  v.  Wilson,  101  Kan.  72. 
165  Pac.  859 ;  Citizens'  National  Bank  v.  Ap- 
pleton,  216  U.  S.  106,  30  Sup.  Ct.  364.  54  L. 
Ed.  443.  There  is  testimony  that  benefits 
were  derived  by  Asher  from  the  transactions 
in  question,  but  none  showing  that  the  bank 
benefited  by  them.  It  is  claimed  that  as  some 
of  the  proceeds  given  by  the  plaintiff  were 
paid  upon  a  note  held  by  the  bank  that  it 
Is  liable.  The  last  payment  made  by  the 
plaintiff,  $1,774.15,  was  applied  upon  this  note 
which  was  given  by  Gouy  to  the  bank.  The 
note  had  been  guaranteed  by  Asher  and  Guy- 
mon,  who  had  undertaken  to  pay  the  Starr 
Judgment,  and  the  proceeds  of  the  note  had 
been  applied  on  the  Judgment  The  transac- 
tion was  therefore  one  for  the  benefit  of  Ash- 
er and  Guymon,  and  not  such  a  one  as  would 
fasten  liability  upon  the  bank. 

[1]  As  to  Asher,  the  other  defendant  the 
Jury  upon  conflicting  evidence  found  against 
him  and  awarded  the  plaintiff  a  rerovery  of 
$1.  In  effect  the  jury  found  that  Asher  had 
made  false  representations  as  to  Gouy,  and 
that  the  plaintiff,  relying  upon  these  repre- 
sentations, had  discounted  notes  and  parted 
with  money  amounting  to  $8,314.87.  The 
court  appears  to  have  treated  the  verdict  as 
a  finding  in  favor  of  the  defendant  as  it  over- 
ruled a  motion  of  plaintiff  for  a  new  trial, 
and  upon  its  own  motion  gave  judgment  to 
the  defendants  for  costs.  In  view  of  the  tes- 
timony in  the  case  and  the  finding  of  the  jury 
the  court  was  not  warranted  in  treating  the 
verdict  as  a  finding  in  favor  of  the  defendant. 
Plaintiff's  testimony  was  sufficient  to  author- 
ize a  finding  that  defendant  Asher  bad  fraud- 
ulently represented  the  facts  as  to  the  finan- 
cial operations  and  standing  of  Gouy,  and 
that  plaintiff  had  relied  on  these  representa- 
tions. In  this  regard  the  Jury  appears  to 
have  believed  the  plaintiff's  testimony  instead 
of  that  offered  in  behalf  of  Asher.  It  is  con- 
tended that  plaintiff  failed  to  show  tliat  it 
had  suffered  a  loss,  but  it  was-  shown  that  a 
large  part  of  the  notes  discounted  by  plain- 
tiff were  forgeries;  that  is,  fictitious  names 
were  signed  to  them.  These  notes  were  not 
paid  and  Gouy,  who  had  negotiated  them, 
was  a  fugitive  from  justice.  While  the 
amount  of  the  loss  was  not  definitely  proven, 
there  was  enough  to  show  that  the  loss  great- 
ly exceeded  the  amount  awarded  by  the  ver- 
dict. Under  these  circumstances  the  court 
should  have  granted  the  plaintiff  p  new  triaL 


Digitized  by 


Google 


478 


166  PACIFIC  BEPORTEB 


(Kan. 


The  mere  fact  ttaat  the  Jury  only  awarded 
plaintiff  a  small  amount  Is  no  Justification  for 
setting  aside  a  finding  which  had  been  made 
upon  conflicting  eyidence.'  Miller  v.  MlUer, 
81  Kan.  397,  105  Pac.  644 ;  Jackson  v.  Hum- 
boldt, 84  Kan.  445,  113  Pac.  1047. 

[2]  The  defendant  cites  Haven  v.  BUssonri 
Ry.  Oo.,  155  Mo.  216,  as  an  authority  sustain- 
ing the  ruling  of  the  court  There  the  ver- 
dict of  the  Jury  awarded  plaintiff  only  nom- 
inal damages.  The  trial  court  granted  plain- 
tiff a  new  trial,  and  the  Supreme  Court,  while 
expressing  the  opinion  that  the  finding  of  the 
Jury  was  In  effect  a  verdict  for  the  defend- 
ant, did  not  direct  Judgment  to  be  entered 
in  favor  of  the  defendant,  but  affirmed  the 
Judgment  of  the  trial  court  awarding  plain- 
tiff a  new  trial.  The  result  of  that  case  Is 
more  satisfactory  than  the  statement  that  the 
verdict  might  be  treated  as  a  finding  fOr  the 
defendant.  The  practice  of  the  trial  court 
in  that  case  is  the  one  which  should  have 
been  adopted  in  this,  by  the  granting  of  a  new 
trial. 

For  that  purpose  the  Judgment  Is  reversed, 
and  the  case  remanded.  All  the  Justices 
concurring. 

(101  Kan.  2S4) 
BUTLEB  V.  MILNEK  et  al.    (No.  20759.) 
(Supreme  Court  of  Kansas.     July  7,  1917.) 

(Syllahut  ly  the  Court.) 

Appkal  and  Ebrok  i8=1174— Determination 
—Reversal— .\ppRovAi,  of  Vebdict. 
Where  a  motion  for  a  new  trial  is  filed  on 
the  ground  that  the  verdict  and  findings  are  con- 
trary to  the  evidence,  and  the  trial  judge  in 
overruling  the  motion  makes  a  statement  from 
which  this  court  is  doubtful  whether  he  intended 
to  give  his  approval  to  the  verdict,  or  overrule<l 
the  motion  and  rendered  judgment  on  the  verdict 
and  findings  because  they  were  sustained  by 
some  positive  evidence,  held,  the  judgment  should 
be  reversed  and  the  cause  remanded,  with  direc- 
tions that  a  new  trial  be  granted,  unless  the 
trial  judge  shall  malse  a  finding  that  he  approves 
the  verdict,  and  in  case  the  verdict  is  approved, 
the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4525.] 

Appeal  from  District  Court  Clark  County. 

Action  by  O.  C.  Butler  against  John  F. 
Milner  and  others  and  F.  L.  Goodnight. 
There  was  a  Judgment  for  plaintiff,  and  the 
last-named  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

F.  C.  Price,  of  Ashland,  for  appellant  W. 
W.  Harvey,  of  Ashland,  for  appellee. 

PORTER,  J.  The  action  was  to  foreclose 
a  mortgage  on  property  consisting  of  a  livery 
stable  at  Englewood.  The  appellant  F.  U 
Goodnight  traded  a  secondhand  Ford  automo- 
bile for  the  property.  The  case  was  in  this 
court  once  before.  Butler  v.  Milner,  95  Kan. 
463,  148  Pac.  606.  In  the  recital  of  facts  in 
the  former  opinion  it  was  erroneously  stated 
that  the  machine  was  traded  to  Butler.    It 


was  traded  to  Icbn  V.  Milner,  the  mortga- 
gor. Butler  became  the  owner  of  the  mort- 
gage by  an  exchange  or  trade  with  the  origi- 
nal mortgagee  wtam  the  mortgage  was  long 
past  due. 

The  main  contention  arises  over  an  as- 
sumption clause  In  the  deed  to  Goodnl^t 
who  dalms  merely  to  have  bought  the  equity 
In  the  property  intending  to  dispose  of  it  at 
the  first  oiH>ortunlty  by  trading  It  again. 
He  went  to  Newby,  a  banker  and  notary  at 
Englewood,  and  arranged  with  blm  to  draw 
the  deed.  Newby  afterwards  prepared  it  and 
had  Milner  execute  and  acknowledge  It,  and 
testified  that  without  authority  from  Good- 
night and  without  the  latter's  knowledge,  he 
inserted  in  the  deed  the  clause  by  whldi  the 
grantee  assumed  payment  of  the  mortgage. 
He  further  testified  that  he  did  not  under- 
stand at  the  time  the  legal  effect  of  the  lan- 
guage he  Inserted  and  thought  it  meant  the 
same  as  the  words  "subject  to  a  mortgage," 
that  he  Icnew  that  Goodnight  was  only  trad- 
ing for  the  equity,  and  that  it  was  not  the 
Intention  of  the  parties  that  iwyment  of  the 
mortgage  should  be  assumed.  He  sent  the 
mortgage  to  Ashland  to  be  recorded.  His 
testimony  is  that  when  Goodnight  subse- 
quently traded  the  property  to  Maphet  he 
was  again  requested  to  draw  the  papers,  and 
luserted  in  the  second  deed  the  same  assump- 
tion clause  without  authority  from  Good- 
night or  Maphet;  further,  that  Goodnight 
never  had  the  first  deed  in  his  possession, 
and  had  never  seen  it,  and  signed  the  sec- 
ond one  without  reading  it  Goodnlght's  an- 
swer pleaded  the  mistake  In  the  execution 
at  the  deed,  and  denied  that  be  had  ever  as- 
sumed or  agreed  to  pay  the  mortgage.  The 
reply  alleged  that  after  taking  possession  of 
the  property  under  his  deed  Goodnight  sent 
word  to  the  original  mortgagee,  then  holder 
of  the  mortgage,  to  the  effect  that  he  had  pur- 
chased the  property  from  Milner  and  had  as- 
sumed and  agreed  to  pay  the  debt 

In  the  former  appeal  it  was  held  that  the 
trial  court  erred  In  rendering  a  Judgment 
against  Goodnight,  as  there  was  evidence  to 
go  to  the  Jury  on  the  defense  that  the  assump- 
tion clause  was  In&erted  through  a  mistake 
of  the  scrivener. 

At  tlie  second  trial  the  Jury  found  against 
the  defendant  Goodnight,  and  answered  a 
number  of  special  questions  finding  that  he 
had  assumed  and  agreed  to  pay  the  debt 
The  principal  error  relied  upon  In  the  pres- 
ent appeal  is  the  refusal  to  set  aside  tho 
verdict  and  findings  and  grant  a  new  triaL 
There  was  some  testimony,  if  it  was'  believed, 
to  sustain  the  verdict  and  findings.  On  the 
other  hand,  there  was  the  direct  and  posi- 
tive testimony  of  Mr.  Newby,  the  banker  who 
drew  the  conveyances,  to  the  effect  that  it 
was  the  intention  of  both  parties  to  the  deed 
that  Goodnight  was  mer^  trading  for  the 
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equity  Id  the  property,  and  that  the  assump- 
tion clause  was  Inserted  by  a  mistake  ao- 
counted  for  by  Newby's  Ignorance  of  the  law. 
The  positive  testimony  of  Newby  and  of 
Goodnight  la  to  some  extent  snpi>orted  by 
certain  uncontradicted  facts  as  to  the  com- 
paratively Inslgnlflcant  value  of  the  prop- 
erty compared  with  the  amount  of  the  mort- 
gage and  Ooodnlgbt's  knowledge  of  these 
facts.  It  cannot  be  doubted,  however,  that 
the  verdict  and  findings  are  sustained  by 
sufficient  evidence,  and,  If  the  verdict  and 
findings  were  ajiproved  by  the  trial  court, 
the  Judgment  must  be  affirmed.  And  this 
presents  the  only  question  about  which  there 
Is  a  doubt.  In  ruling  upon  the  motion  for  a 
new  trial  the  judge  of  the  court  made  the 
following  statement: 

"Well,  I  think  that  there  is  some  evidence, 
some  positive  evidence,  that  the  contract  be- 
tween Goodnigbt  and  Miiner  was  to  pay  that 
mortgage — ^was  to  assume  it  Probably  the 
court  might  have  decided  otherwise  from  the 
proof  than  what  the  jury  did,  but  there  is 
enough  evidence  to  uphold  that  verdict,  and 
I  think  it  would  be  error  for  the  court  to  set 
it  aside,  for  the  reason  that  it  is  a  matter 
left  to  the  jury,  and  they  decided,^  and  that 
being  the  paramount  issue,  that  point  of  fact 
settled  everything  else  in  that  case.  The  jury 
found  positively  that  there  was  no  mistake,  but 
that  it  was  put  there  by  the  parties'  agreement. 
I  think  the  motion  for  a  new  trial  should  be 
overruled,  and  the  motion  to  set  aside  findings 
will  also  be  overrnled.  Jud^ent  will  be  ren- 
dered on  the  findings  of  the  jury  and  their  gen- 
eral verdict." 

It  la  appellant's  contention  that  the  state- 
ment shows  the  trial  judge  did  not  give  his 
aK>rovaI  to  the  verdict,  but  deemed  It  to  be 
his  duty  to  overrule  the  motion  and  render 
judgment  on  the  verdict  and  findings  because 
they  were  sustained  by  some  positive  evi- 
dence. It  Is  quite  usual  for  positive  evidence 
from  one  side  of  a  lawsuit  affirming  a  fact 
to  be  met  by  positive  evidence  from  the  op- 
posing side  denying  the  fact;  and  it  Is  first 
the  function  of  the  jury  to  weigh  the  con- 
flicting evidence  and  determine  what  the  fact 
Is.  After  the  jury  have  performed  their  func- 
tion a  duty  rests  upon  the  court  to  approve 
or  dJaapprove  the  jverdict  Of  course,  a 
trial  judge  cannot  rightfully  decline  to  per- 
form bis  duty  In  the  premises  merely  because 
there  was  positive  evidence  to  sustain  the 
verdict.  "He  must  be  controlled  by  his  own 
Judgment,  and  not  by  that  of  the  jury."  K. 
C,  W.  Sc  N.  \^.  Rd.  C!o.  v.  Ryan,  49  Kan.  1, 
12,  30  Pac.  108,  109. 

The  sole  function  of  the  jury  is  to  return 
a  verdict,  but  the  matter  does  not  rest  there; 
before  a  judgment  can  be  rightly  entered  up- 
on the  verdict  the  judge  of  the  court  must 
exercise  a  judicial  function  and  approve  or 
disapprove  the  verdict.  It  cannot  be  doubt- 
ed fbat  frequently  miscarriages  of  justice 
would  be  avoided  by  a  more  vigorous  exer- 
cise of  the  trial  court's  discretion  in  g^rant- 
ing  new  trials.  And  it  is  doubtful  if  a 
weightier  responsibility  rests  upon  the  Judge 


of  the  district  court  than  the  proper  exercise 
of  this  part  of  his  judicial  functions'.  At 
every  session  we  affirm  judgments  which  do 
not  accord  with  our  views  of  justice  as  pre- 
sented by  the  printed  record,  but  solely  be- 
cause we  are  obliged  to  assume  that  the  trial 
judge,  in  refusing  to  grant  a  new  trial,  has 
added  to  the  verdict  of  the  jury  the  weight  ' 
of  his  approval,  after  a  full  opportunity  to 
see  and  hear  the  witnesses,  which  this  court 
cannot  have. 

The  duty  and  responsibility  of  the  trial 
judge  after  the  return  of  a  verdict  has  been 
often  commented  upon  in  former  opinions. 
In  K.  C,  W.  &  N.  W.  Bd.  Co.  v.  Ryan,  supra. 
It  was  said: 

"When  the  judgment  of  the  trial  judge  tells 
him  the  verdict  is  wrong,  whether  from  mis- 
take, or  prejudice,  or  other  cause,  no  duty  is 
more  imperative  than  that  of  setting  it  aside 
and  remanding  the  questions  at  issue  to  another 
jury.  While  the  case  is  before  the  jury  for 
their  cotasideration,  the  jury  are  the  exclusive 
judges  of  all  questions  of  fact;  bat  when  the 
matter  comes  before  the  court  upon  a  motion 
for  a  new  trial,  it  then  becomes  the  duty  of 
the  trial  jadge  to  determine  whether  the  verdict 
is  erroneous.  He  must  be  controlled  by  his  own 
judgment,  and  not  by  that  of  the  ]ury."  49 
Kan.  12,  30  Pac.  100. 

"Where  a  new  trial  has  been  granted,  both 
parties  have  another  opportunity  of  having  a 
fair  and  impartial  trial  upon  the  merits  of  the 
action.  But  where  a  new  trial  has  been  refus- 
ed, the  matter  is  ended  unless  a  reversal  can 
be  had.  Hence  new  trials  should  be  favored 
instead  of  being  disfavored,  wherever  any  ques- 
tion can  arise  as  to  the  correctness  of  the  ver- 
dict. As  a  rule,  no  verdict  should  be  allowed 
to  stand  unless  both  the  jury,  and  the  court 
trying  the  cause,  can  say  that  they  l>elieve 
that  the  verdict  is  correct."  Atyeo  v.  Kelsey, 
13  Ean.  212,  216. 

In  Sanders  v.  Wakefield,  41  Kan.  11,  20 
Pac  518,  It  is  said: 

"New  trials  ought  always  to  be  granted  when- 
ever, in  the  opinion  of  the  trial  court,  the  par- 
ty asking  for  a  new  trial  has  not  in  all  prob- 
ability bad  a  reasonably  fair  trial,  and  has  not 
in  all  probability  obtained  or  received  substan- 
tial justice."    41  Kan.  14,  20  Pac.  520. 

In  Ireton  v.  Ireton,  62  Kan.  358,  361,  63 
Pac.  429,  430,  it  was  said  that  if  the  trial 
court  "is  not  satisfied  with  the  verdict  and 
Is  convinced  that  It  is  clearly  against  the 
weight  of  the  evidoice,  no  duty  Is  clearer 
than  the  granting  of  a  new  trlaL"  See,  also. 
White  V.  BaUway  Co.,  91  Kan.  526,  138  Pac. 
589,  and  cases  dted  in  the  opinion. 

On  the  other  hand,  the  granting  of  a  new 
trial  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  court,  and  in  respect  to 
the  exercise  of  this  sound  Judicial  discre- 
tion it  has  been  said: 

"The  dlscreticm  of  district  conrts  in  the  mat- 
ter of  granting  or  refusing  new  trials  is  a  legal, 
not  a  capricious,  one.  It  must  be  warranted  by 
law  and  guided  by  established  precedent.  It 
may  not  be  exercised  simply  because  the  judge 
might  wish  the  verdict  to  be  otherwise.  The 
applicant  therefor  must  show  a  legal  reason  for 
its  exercise.  The  saying  that  It  takes  thirteen 
to  render  a  verdict  has  passed  to  an  adage, 
but  can  mean  nothing  more  than  that,  in  cases 
where  conflicting  evidence  raises  a  substantial 
and    serious  doubt   In   the   mind   of   the   trial 
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judge  of  fhe  correctness  of  the  condiuioii  readi- 
ed Dj-  the  jury,  he  may  interfere."  SoTereign 
Camp  y.  Thiebaud,  65  Kan.  382,  837,  69  Pac. 
348.  349. 

From  tbe  language  used  by  the  trial  Judge 
in  overruling  the  motion  for  a  new  trial  In 
this  case  we  are  not  able  to  satisfy  our  minds 
In  respect  to  the  reasons  which  controlled  the 
decision.  If  a  new  trial  was  refused  because, 
as  stated,  there  was  some  positive  testimony 
to  support  It,  that  was  not  a  sufficient  rea- 
son; nor  was-  that  reason  aided  by  the  fact 
that  the  jury  in  answer  to  special  questions 
"found  positively  that  there  was  no  mistake, 
but  that  it  [the  assumption  clause]  was  put" 
in  the  deed  by  agreement  of  the  parties.  If, 
on  the  other  hand,  the  trial  judge  Intended 
to  give  his  approval  to  the  verdict,  we  are 
bound  by  the  result  regardless  of  any  opin- 
ion we  might  have  as  to  the  right  or  wrong 
of  tbe  judgment,  because  there  is  no  ground 
for  any  suggestion  that  to  deny  a  new  trial 
would  have  been  an  abuse  of  discretion  if 
the  court  approved  the  verdict.  Indeed  no 
suggestion  of  that  kind  is  made. 

For  the  reasons  stated,  we  thbik  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded, with  directions  that  a  new  trial  be 
granted  unless  the  trial  court  shall  make  a 
finding  that  it  approves  the  verdict.  In 
case  the  verdict  Is  thus  approved,  the  judg- 
ment will  be  affirmed.  It  is  so  ordered.  All 
the  Justices  concurring. 


(101  Kan.  242) 

TOIJBDO   COMPUTING   SCALB  CO.  t. 

MERCEE  et  al.     (No.  20407.) 
(Supreme  Court  of  Kansaa     July  7,  1917.) 

(8i/llaiu$  by  the  Court.) 

New   Trtai,   «=>6S— Gbotjnds  —   Jxtdomknt 

WrTHODT  Support  in  Facts. 
On  the  fncts  Btat<>d  it  was  not  error  to  re- 
fuse to  set  asifle  a  verdict  and  grant  a  new  trial 
on  the  ground  that  plaintiff  was  entitled  to 
judgment  because  of  certain  facts  alleged  in 
the  petition  and  admissions  in  respect  thereto 
in  the  answer. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SI  135-140.] 

Porter  and  Marshall,  JJ.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  tbe  Toledo  (Computing  Scale 
Company  against  J.  B.  Mercer  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Lathrop,  Morrow,  Fix  &  Moore,  of  Kansas 
City,  Mo.,  and  McAnany  &  Alden,  of  Kansas 
City,  Kan.,  for  appellant.  James  F.  Getty,  of 
Kansas  City,  Kan.,  for  appellees. 

PORTER,   J.     The  plaintiff  brought  this 

action  to  recover  upon  a  surety,  bond  signed 

"by  defendant.    The  jury  returned  a  verdict 

for  defendant    A  motion  for  a  new  trial  was 


overruled,  and  judgment  entered  on  the  ver- 
dict, from  which  plaintiff  appeals. 

The  sole  question  Is  whether  a  new  trial 
should  have  been  sranted.  The  petition  set 
forth  a  wrlttoi  contract  between  plaintia 
and  one  W.  J.  Mercer  by  which  he  was  em- 
ployed as  a  sales  agoit  for  plaintiff  In  cer- 
tain counties  in  Texas,  and  by  which  it  was 
made  his  duty  to  oc^lect  and  rouit  to  plain 
tiff  the  proceeds  of  tbe  sales  made  by  him. 
It  all^ieid  that  his  emirioyment  terminated 
July  1,  1910;  that  he  failed  to  remit  all 
cash  received  by  him  for  plaintiff,  as  provid- 
ed In  the  contract,  "in  that,  on  March  24, 
1910,  he  sent  plaintiff  a  personal  diedc  for 
$128.25,  .this  being  on  account  of  cash  receiv- 
ed by  said  W.  J.  Mercer  for  plaintiff,  which 
check  was  dishonored  and  not  paid."  Thir- 
teen other  sums  were  alleged  to  have  been 
collected  by  him  on  behalf  of  plaintiff  which 
he  had  refused  to  account  for.  The  aggre- 
gate amount  of  cash  collections,  including  the 
$12&25  Item,  was  alleged  to  be  $5S5.  Tbe 
petition  also  charged  that  he  received  a 
number  of  sculesi  the  value  of  whldi  was 
$471,  and  had  failed  to  account  for  or  deliver 
these  to  the  plaintiff.  The  petition  set  out 
a  copy  of  the  contract  of  emplojrment,  which 
was  made  a  part  of  the  bond  sued  on,  and 
prayed  for  judgment  for  the  sum  of  $1,000, 
the  amount  named  in  the  bond. 

The  evidence  at  the  trial  was  not  preserv- 
ed, and  la  not  before  us.  The  appellant's 
contention  is  that  upon  the  allegations  of  the 
petition  and  an  admission  contained  in  de- 
fendant's answer  It  Is  entitled  to  a  judgment 
for  $128.25,  and  that  It  was  error  not  to 
grant  a  new  trlifl. 

The  answer  contains  a  general  denial  and 
a  special  defense  stated  in  the  following 
language: 

"That  or  or  about  March  24,  1910,  tiie  plain- 
tiff knew  and  was  fully  aware  of  the  fact  that 
one  W.  J.  Mercer,  the  person  named  and  men- 
tioned in  the  bond  sued  upon  in  this  action,  was 
a  defaulter,  and  had  misappropriated  its  money 
in  the  sum  of  $128.25,  but  that  said  plaintiff 
fraudulently  failed  to  notify  this  defendant,  or 
any  of  the  other  sureties  upon  said  bond  of  such 
fact,  but  that  said  plaintiff,  with  full  knowledge 
of  the  said  action  on  the  part  of  said  W.  J. 
Mercer,  continued  said  W.  J.  Mercer  in  its  em^ 
ployment,  whereby  he  received  and  collected 
money  for  the  said  plaintiff.  Said  defendant 
further  alleges  that,  if  said  W.  J.  Mercer  mis- 
appropriated any  money  or  property  of  the  said 
plaintiff  as  alleged  in  its  petition^  it  was  so 
misEtppropriated  after  said  plaintiff  wiy;  aware 
and  bad  knowledge  of  his  said  misapprosriation 
of  the  said  sum  of  $128.25  on  March  2471910." 

The  defendant  directs  attention  to.  the  con- 
tract of  employment  by  the  terms  of  which 
W.  J.  Mercer  was  appointed  a  salesman  for 
plaintiff  in  certain  prescribed  territory,  out- 
side of  which  It  is  urged  he  had  no  authority 
to  act,  and  defendant's  contention  Is  that,  in 
the  absence  of  a  showing  that  there  was  tea- 
timony  establishing  the  place  where  the 
$128.25  was  misappropriated,  and  that  it  oc- 
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curr«d  within  the  spedflc  territory  where 
W.  J.  Mercer  was  authorized  to  act  as  sales- 
man or  collector  for  plaintiff,  the  judgmoit 
mast  t>e  presumed  to  be  correct  and  support- 
ed either  by  some  testimony  offered  by  the 
defendant  or  by  the  failure  of  plaintiff  to 
establish  that  this  particular  sum  was  mis- 
appropriated within  the  territory  mentioned 
in  the  contract 

In  the  (pinion  of  the  majority  the  conten- 
tioa  of  defendant  is  well  founded,  and  it  Is 
held  that  the  admission  in  answer  to  the 
effect  that  on  the  date  alleged  In  the  petition 
W.  J.  Mercer  misappropriated  $128.25  cash 
belonging  to  plaintiff  is  not  an  admission 
that  the  misappropriation  occurred  within 
the  territory  where  he  was  authorized  to  act 
as  agent  for  plaintiff,  or  under  the  terms  of 
his  contract  of  employment,  and  that,  in  the 
absence  of  any  showing  as  to  what  the  evi- 
dence disclosed  in  respect  to  these  essential 
matters,  it  cannot  be  said  there  was  error 
In  refusing  to  grant  a  new  tiiaL 

The  judgment  is  afDrmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
WEST,  and  DAWSON,  JJ.,  concurring. 

PORTER,  J.  (dissenting).  The  general  de- 
nial In  the  answer  was  a  qualified  one.  I 
think  the  special  defense  that  plaintiff  was 
not  entitled  to  recover  because  it  had  re- 
tained W.  3.  Mercer  In  its  employ  after  it 
became  aware  of  the  specific  misappropria- 
tion by  him  of  plaintiff's  moneys  at  the  time 
and  in  the  manner  alleged  in  the  petition 
amounts  to  an  admission  of  the  facts  alleg- 
ed Ify  plaintiff  in  respect  to  this  transaction, 
and  that  the  legal  effect  of  the  admission  is 
to  make  the  defendant  liable  to  plaintiff  for 
the  amount  of  the  specific  sum. 

I  am  authorized  to  sny  that  Mr.  Justice 
UARSHAIili  joins  in  this  dissent 


an  Kao.  406) 
RUTH  T.  WITHERSPOON-ENGIiAR  CO. 

(No.  21152.) 
(Supreme  Goart  of  Kansas.    July  7,  1917.) 

(Syllabus  ly  the  Court.) 

Mastteb  and  Sebvant  ®=>411— Speciai.  Vbk- 
DiCT — Judo  KENT. 
Under  the  Workmen's  Compensation  Act 
(Oen.  St  1915,  K  5896-5842),  where  a  trial 
by  Jury  is  demanded  and  special  questions  are 
answered,  but  no  general  verdict  is  returned, 
a  judgment  compelled  by  the  answers  to  the 
qnestiona  will  not  be  reversed. 

On  rehearing.  Rehearing  denied,  and  Judg- 
ment affirmed. 

For  former  opinion,  see  100  Kan.  609,  164 
Pac.  1064.  See,  also,  98  Kan.  179,  157  Paa 
408.  L.  R.  A.  1916E,  1201. 

MARSHAUL,  J.  In  the  application  for  a 
r^earlng,  it  is  shown  that  the  plaintiff  filed 
a  written  demand  for  a  Jury  triaL    The  ab- 


stract does  not  show  that  a  Jury  trial  was  de- 
manded. In  the  opinion  delivered  May  12, 
1917  (Ruth  V.  Wltherspoon-Englar  Co.,  100 
Kan.  609,  164  Pac.  1064),  this  court  assumed 
that  the  trial  court  called  a  Jury  to  flind  the 
facts  on  particular  Issues.  It  Is  now  neces- 
sary to  determine  whether  It  was  or  was  not 
reversible  error,  for  the  trial  court  to  sub- 
mit the  cause  to  the  jury  on  the  three  spe- 
cial questions  set-  out  In  the  former  opinion, 
and  to  render  Judgment  on  the  answers  to 
those  questions. 

In  its  answer,  the  defendant  alleged  that  It 
had  paid  $500.20  to  the  plaintiff  as  compensa- 
tion. So  far  as  the  abstract  discloses,  the  un- 
disputed evidence  showed  that  the  plaintiff, 
for  7  months  previous  to  his  Injury,  and  dur- 
ing the  time  he  had  been  In  Kansas  City,  bad 
received  for  his  labor  $24.20  a  week,  which 
was  the  customary  wage  at  that  time.  The 
evidence  also  showed  that  the  plaintiff,  at  the 
time  of  bis  injury,  had  been  in  the  defend- 
ant's employ  about  30  days.  Under  the  stat- 
ute, the  answer  to  the  first  question  and  the 
wages  paid  the  plaintiff  make  the  amount 
of  his  recovery  a  matter  of  calculation.  The 
court  found : 

"That  between  the  time  of  receiving  his  in- 
juries, as  alleged  in  his  petition,  and  the  date 
of  the  trial  of  said  cause,  the  defendant  paid 
to  the  plaintiff  as  compensation  for  bis  in- 
juries the  sum  of  $500.20,  for  which  sum  it  is 
entitled  to  credit  herein." 

The  court  further  found: 

"That  at  the  time  plaintiff  received  his  in- 
jury he  was  earning  the  sum  of  $24.20  per 
week,  and  that  be  is  entitled  to  be  paid  as  com- 
pensstion  the  sum  of  $12.10  per  week,  ou  ac- 
count of  total  disability  by  reason  of  bis  in- 
juries, for  the  fuU  period  of  414  weeks." 

The  court  rendered  the  following  Judg- 
ment: 

"It  is  therefore  considered,  ordered,  adjudg- 
ed, and  decreed  that  plaintiff  have  and  re- 
cover a  judgment  herein  against  the  defendant, 
the  Witherspoon-Englar  Company,  in  the  sum 
of  $5,009.40,  and  that  the  defendant  is  entitled 
to  a  credit  herein  for  the  sum  of  $500.20,  here- 
tofore paid  to  plaintiff  as  compensation  for 
such  injuries,  leaving  a  balance  due  to  said 
plaintiff  from  tho  said  defendant  of  the  snm 
of  $4,509.20,  for  which  sum,  together  with 
the  costs  of  this  action  herein  taxed  at  $41J.5, 
the  plaintiff  is  given  judgment" 

The  finding  of  the  Jury  and  the  wages  paid 
the  plaintiff  compelled  the  trial  court  to  al- 
low $5,009.40  as  compensation,  to  deduct  the 
amount  the  defendant  had  paid  to  the  plain- 
tiff, and  to  render  Judgment  for  the  remain- 
der. If  the  cause  had  been  submitted  to  the 
Jury  for  a  general  verdict  and  that  verdict 
had  been  for  the  plaintiff  in  an  amount  dif- 
ferent from  that  required  by  the  special  find- 
ings, the  trial  court  would  have  been  compel- 
led to  render  Judgment  according  to  the  spe- 
cial findings.  It  was  not  reversible  error  for 
the  court  to  render  Judgment  on  the  findings 
of  the  Jury. 

A  rehearing  is  denied,  and  the  judgment  1* 
affirmed.     All  the  Justices  concurring. 
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(in  Kan.  393) 
BRENNAMAN  y.  FLEMING.    (No.  21001.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Syllabtt*  hy  th«  Court.) 

1.  Waters  and  Water  Coubses  ®=»98— Ex- 
istence AND  Settlement  or  Island— Evi- 
dence. 

The  evidence  examined,  and  found  to  sup- 
port the  findings  touching  the  existence  of  an 
island  and  the  settlement  thereon  by  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  104.] 

2.  Waters  and  Water  Courses  «=s>98  — 
Island— Failure  to  Define  Boundaries. 

The  failure  of  the  jury  to  define  the  bound- 
aries of  the  island  in  controversy,  including  ad- 
ditions by  accretions  or  relictions,  as  directed 
by  the  instructions,  in  yiew  of  the  evidence 
and  the  situation  presented  by  the  record,  held 
not  to  constitute  substantially  prejudicial  error. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  104.] 

Appeal  from  District  Court,  Gray  County. 

Action  by  W.  n.  Brennainan  to  establish 
bis  right  to  purchase  an  island,  opposed  by 
Olive  S.  Fleming.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  N.  Smelser,  of  Emporia,  and  Harry 
Brice,  of  Cimarron,  for  appellant.  Edgar 
Foster,  of  Dodge  City,  and  W.  O.  Pearce,  of 
Garden  City,  for  appellee. 

WEST,  J.  The  plaintiff,  claiming  to  have 
made  settlement  upon  an  Island  in  the  Ar- 
kansas river,  made  and  filed  affidavit,  gave 
bond  and  notice,  and  tbe  defendant  filed  her 
protest,  alleging  that  she  was  the  owner  of 
tbe  land  in  question. 

The  court  submitted  three  questions  to  the 
Jury,  two  of  which  they  answered  to  the 
effect  that  the  land  was  an  Island,  and  that 
the  plaintiff  had  settled  thereon. 

It  Is  complained  that  the  testimony  did  not 
show  the  existence  of  an  Island,  but  this  com- 
plaint is  not  supported  by  the  record.  It 
Is  also  urged  that  the  plaintiff  did  not  show 
a  bona  fide  residence  for  six  months,  but 
this  Is  not  a  proceeding  for  which  final  proof 
Is  required,  simply  one  to  establish  the  plain- 
tiff's right  to  purchase  under  chapter  295 
of  the  L>aws  of  1913,  and  there  was  evidence 
to  support  the  contention  that  the  plaintiff 
had  in  fact  settled  on  the  land. 

Question  No.  2  required  the  jury  to  define 
tbe  boundaries  of  tbe  island.  Including  ad- 
ditions thereto  by  accretion  or  reliction,  U 
any,  and  this  was  the  answer: 

"Accretions  have  been  added  to  said  island, 
and  same  extend  to'  the  lowest  lands,  immedi- 
ately south  of  or  adjacent  to  the  north  bank 
of  the  old  river  channel,  near  the  meander 
line  as  diown  by  the  original  government  sur- 
vey." 

Counsel  claim  that  tbe  only  evidence  the 
jury  could  consider  as  a  basis  for  this  an- 
swer was  that  of  the  deputy  county  surveyor, 
which  they  assert  did  not  show  whether  the 
accretions  were  to  tbe  island  or  to  the  main- 


land. Tile  counter  abstract  shows  consider- 
able testimony,  however,  touching  the  ques- 
tion of  accretions,  by  other  witnesses  who 
bad  seen  and  examined  the  premises. 

The  defendant's  brief  presents  but  the  two 
propositions: 

"First.  That  appellee  is  not  a  settler  upon 
the  island  or  land  in  question,  and  the  court 
below  erred  in  overruling  appellant's  demurrer 
to  plaintiff's  evidence. 

"Second.  That  the  answer  to  question  No.  2 
submitted  to  tho  jury  is  vague,  mdefinite,  and 
is  not  a  full  and  complete  answer  to  the  ques- 
tion submitted." 

The  demurrer  to  the  evidence  was  on  the 
ground: 

That  the  plaintiff  "failed  to  show  settlement 
or  to  show  that  there  was  an  island  there,  or 
that  there  was  any  accretion  made  to  the  islaad 
or  mainland,  or  where  it  started  or  where  it 
finished,  and  that  under  tbe  law  he  had  to 
show  that" 

[1]  The  plat  received  in  evidence  over  ob- 
jection tended  at  least,  along  with  t&e  ex- 
planation made  by  the  deputy  surveyor  on 
the  stand  and  the  testimony  of  other  wit- 
nesses, to  show  the  boundaries  and  accre- 
tions, and  is  a  somewhat  better  attempt  at 
compliance  with  the  statute  than  tbe  plat 
considered  in  Wilson  v.  Zutavem,  98  Kan. 
315,  158  Fac.  231.  Hence  there  was  enough 
evidence  to  take  the  case  to  the  jury,  who 
were  thereby  afforded  some  basis  for  finding 
in  favor  of  the  plaintiff. 

[2]  No  request  was  made  to  require  a  better 
answer  to  question  No.  2.  The  failure  of  the 
Jury  to  define  the  boundaries  and  accretions 
in  accordance  with  the  instructions  was  per- 
mitted to  go  unchallenged  at  the  time.  The 
descriptions  found  in  the  notice,  bond,  pro- 
test, instructions,  and  journal  entry  are  sub- 
stantially the  same,  from  which  It  would 
seem  that  the  parties  understood  what  par- 
ticular land  constituted  the  subject  of  their 
litigation.  It  is  impossible  to  see  bow  this 
understanding  or  the  rights  of  the  defendant 
could  have  been  aided  by  a  more  full  and 
definite  answer  by  the  jury  to  tbe  question 
propounded  to  them. 

In  view  of  the  evidence  and  the  situation 
presented  by  the  record,  the  failure  of  the 
jury  to  give  a  better  answer  did  not  con- 
stitute error  materially  prejudidal  to  the 
defendant 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(101  Kan.  SW) 
SliUDBB  T.  NATIONAL  AMERIOANa 

(Na  20939.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

fSvUahut  ly  the  Court.) 

1.  Insurance  ®=»777  —  Fbatbrnal  Benefit 
Insubancb— Chanoe  of  Beneficiary. 
A  member  of  a  fraternal  beneficiary  asso- 
ciation may  ordinarily  change  the  beneficiary 
or  the  terms  of  his  contract  regardless  of  tbe 
wishes  or  the  consent  of  his  benefidary,  but  if 
a  change  is  attempted  when  the  member  does 
not  have  mental  capacity  to  transact  business 
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or   make  contracts,^  the  original  certificate  and 
contract  will  remain  in  force. 

[EkL  Note.— For  other  cases,  aee  Insurance, 
CttnL  Dig.  i  ldl4.] 

2.  lNSUBANCE-$=9782  —  Fbatebnal  Benefit 
Insurancb— KiOHTB  or  Bbnkfioiaby. 
Upon  the  death  of  a  member  the  inchoate 
right  of  a  ^nefidary  ripens  into  a  contract 
right,  and  he  may  then  raise  the  question  that 
the  member  was  mentally  incompetent  when  he 
attempted  to  change  or  surrender  the  contract 
of  insurance,  and  if  that  fact  is  established,  ihe 
beneficiary  is  entitled  to  recover  the  benefit  the 
same  as  if  no  attempt  had  been  made  to  change 
the  original  contract, 

[E}d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1948.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  Ellzaibeth  Sluder  against  the 
National  Americans.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Solon  T.  Gllmore,  of  Kansas  City,  Mo.,  and 
Falrchlld  &  Lewis,  of  Hutchinson,  for  appel- 
lant. C.  M.  Williams  and  D.  C.  MartlndeU, 
both  of  Hutchinson,  for  appellee. 


JOHNSTON,  C.  J.  This  was  an  action  by 
Elizabeth  Sluder  against  the  National  Ameri- 
cans, a  fraternal  beneficiary  association,  to 
recover  installments  due  her  as  beneficiary 
under  a  certificate  issued  to  her  sister,  Al- 
vena  Craig.  Plaintiff  recovered  Judgment  up- 
on the  verdict  of  a  Jury,  and  the  defendant 
appeals. 

The  certificate  provided  that  upon  the 
death  of  Alveaa  Craig  the  beneficiary  should 
receive  an  aimulty  of  $200  for  a  period  of 
ten  years,  payable  quarterly  beginning  on  the 
first  month  after  the  order  was  informed  of 
the  death  of  the  Insured.  Shortly  before  her 
death  Alvena  Craig,  who  was  then  In  the  last 
stages  of  tuberculosis  wrote  to  the  defendant 
asking  that  some  arrangement  be  made 
whereby  she  might  receive  some  benefit  un- 
der the  certificate  if  she  would  surrender  it 
to  the  defendant.  Accordingly  a  representa- 
tive of  the  defendant  called  upon  her,  and  a 
4xuitract  was  drawn  up  and  signed  by  her 
which  provided  that  In  consideration  of 
monthly  payments  of  $20  to  be  continued  not 
to  exceed  24  months  she  should  surrender  her 
certificate  to  the  defendant  and  release  It 
from  all  further  llablUty ;  and  It  was  further 
agreed  that.  If  her  death  should  occur  prior 
to  the  expiration  of  24  months,  all  liability 
of  the  defendant  should  cease  at  that  time. 
The  certificate  was  accordingly  surrendered, 
and  one  $20  payment  was  made  under  the 
contract,  and  she  died  a  month  later.  No  fur- 
ther payments  were  made  by  the  defendant 
under  the  certificate  and  when  plaintiff  noti- 
fied defendant  of  the  death  of  Alvena  Craig 
it  denied  any  liability  to  plaintiff.  The  only 
reason  assigned  for  not  recognizing  Its  lia- 
bility upon  the  certificate  was  the  execution 
of  the  new  contract  and  the  payment  made 
under  it.     In  plaintiff's  petition  It  was  al- 


leged that  the  contract  was  void  because  Al- 
vena Craig  was  mentally  Incapable  of  under- 
standing Its  terms  at  the  time  it  was  execut- 
ed. There  was  also  an  allegation  of  fraud 
practiced  by  the  defendant's  representative 
upon  the  deceased,  but  this  issue  was  elim- 
inated by  the  trial  court  in  its  instructions 
to  the  Jury.  Testimony  was  offered  to  the  ef- 
fect that  the  deceased  ivas  given  morphine  at 
certain  Intervals  during  the  day  for  a  con- 
siderable time  before  she  died  which  produc- 
ed hallucinations  and  temporary  mental  de- 
rangement, and  that  her  mind  was  also  af- 
fected by  her  disease  and  general  condition. 
Defendant  Introduced  no  evidence.  The  find- 
ings of  the  Jury  were  to  the  effect  that  de- 
ceased had  hallucinations  on  the  day  the 
contract  was  made,  that  her  mental  condi- 
tion was  such  as  to  render  her  incapable  of 
understanding  the  contract,  and  that  the  con- 
dition was  caused  partly  by  the  morphine. 
In  accordance  with  the  prayer  of  plalntifTs 
petition  the  certificate  was  adjudged  to  be  in 
full  force  and  effect,  and  Judgment  was  ren- 
dered in  her  favor  for  the  amount  then  due 
under  it 

[1,  2]  It  Is  insisted  that  the  plaintiff  had 
no  such  Interest  in  the  insurance  as  to  war- 
rant her  in  challenging  the  validity  of  the 
change  in  the  contract,  or  the  surrender  of 
the  original  certificate.  The  general  rule  is 
that  the  insured  has  complete  control  of  bis 
contract,  and  may  cancel  it  entirely  regard- 
less of  the  wishes  or  the  consent  of  the 
beneficiary.  If  a  change  was  actually  effect- 
ed and  a  new  contract  made,  the  plaintiff  lost 
all  right  she  had  in  the  certificate.  However, 
if  the  insured  did  not  have  the  mental  capac- 
ity to  transact  business -or  make  a  new  con- 
tract, the  original  one  remained  in  force,  and 
it  constituted  the  only  contract  existing  be- 
tween the  parties.  If  the  insured  died  with- 
out making  an  effectual  change  of  contract, 
the  rights  of  the  plaintiff  accrued,  and  she 
became  entitled  to  the  benefits  specified  in 
the  certificate  the  same  as  if  no  attempt  had 
been  made  to  change  or  cancel  the  original 
contract  Until  the  Insured  died  the  plain- 
tiff had  only  an  inchoate  interest  in  the 
benefit  certificate,  but  if  she  died  without 
making  an  effectual  change  of  the  contract, 
her  inchoate  Interest  became  a  contract  right, 
and  she  became  entitled  to  assert  her  rights 
uqder  the  certificate  and  to  challenge  the 
validity  of  any  steps  or  action  previously 
taken  in  opposition  to  her  rights. 

In  Grand  Lodge,  A.  O.  U.  W.,  v.  Frank,  133 
Mich.  232,  94  N.  W.  731,  a  change  of  bene- 
ficiary was  attempted  by  ttie  insured  when 
he  was  mentally  incompetent  and  in  the 
litigation  which  arose  over'  the  insurance  aft- 
er his  death  the  right  of  the  original  bene- 
ficiary to  raise  the  question  of  mental  capac- 
ity of  the  insured  was  challenged.  It  was 
held  that,  while  the  beneficiary  had  no  vestea 
Interest  at  the  time  of  the  alleged  transfer. 
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be  had  a  right  after  the  death  of  the  Insured 
to  raise  the  question  the  same  as  an  heir 
at  law  has  a  right  to  laterrene  after  the 
death  of  his  ancestor  to  set  aside  a  grant 
made  by  the  ancestor  while  be  was  mentally 
Incompetent. 

The  same  question  was  raised  in  Wood- 
men of  the  World  v.  Broadwell,  114  Ma  App. 
471,  89  S.  W.  801,  and  It  was  held  that  the 
insured  being  mentally  Incompetent  could  not 
.change  the  beneficiary  as  against  the  one 
designated  in  the  original  certificate.  The 
controlling  question,  it  was  held,  was  not 
whether  the  beneficiary  had  a  vested  Interest 
In  the  benefit  during  the  life  of  the  Insured, 
but  whether  in  law  a  change  bad  been  ef- 
fected, the  court  saying: 

"It  could  not  be  made  witboat  his  initiative, 
and  he  could  not  act  because  of  his  iofirmity. 
The  original  certificate  expressed  the  only  con- 
tract made  with  plaintiff  by  the  insured,  and 
as  respondent  Is  its  beneficiary,  the  proceeds 
thereof  rightfully  belontc  to  her."  114  Mo.  App. 
page  479.  88  S.  W.  893. 

See,  also,  Goyt  v.  National  Council,  K.  &  L. 
of  Security,  178  111.  App.  377 ;  Grand  Lodge, 
A.  0.  U.  W.,  V.  McGrath,  133  Mich.  626,  95 
N.  W.  739;  Wherry  v.  Latimer,  103  Miss. 
524,  60  South.  563,  642;  Ownby  v.  Supreme 
Lodge,  K.  of  H.,  101  Tenn.  16,  46  S.  W.  758; 
29  Cyc.  124. 

It  is  said  that  not  all  contracts  made  by  in- 
sane persons  can  be  annulled.  There  are 
'  rulings  to  the  effect  that.  If  a  contract  is 
made  fairly  and  in  good  faith  with  one  who 
is  Insane,  but  apparently  of  sound  mind  be- 
fore there  is  a  finding  of  lunacy,  the  court 
will  not  set  the  contract  aside  on  proof  of 
mere  incapacity  without  protecting  tlie  equi- 
table rights  of  the  Other  party.  It  has  been 
ruled  that  it  would  be  inequitable  to  allow 
an  Insane  person  who  had  sold  property  to 
recover  the  property  and  retain  the  price. 
His  Infirmity  cannot  be  made  an  instrument 
of  fraud,  and  so  it  has  been  held  that  the 
consideration  received  by  an  insane  person 
or  his  representative  should  be  returned  or 
tendered  before  a  rescission  of  the  contract 
is  made.  Gribben,  Guardian,  t.  Maxwell,  34 
Kan.  8,  7  Pac.  584,  55  Am.  Rep.  233 ;  Leavitt, 
Guardian,  v.  Files,  38  Kan.  26,  15  Pac.  891; 
Myers  v.  Knabe,  51  Kan.  720,  83  Pac.  602. 
However,  this  consideration  was  not  over- 
looked at  the  trial  of  the  present  case,  as  the 
amount  received  by  the  insured  under  the 
new  arrangement  was  credited  upon  the 
award  made  to  the  plaintiff. 

The  charge  of  fraud  made  against  the  rep- 
resentative of  the  defendant  was  not  sus- 
tained, but  there  was  proof  sufficient  to  up- 
bold  the  finding  of  the  Incapacity  of  the  in- 
sured. We  find  nothing  substantial  In  the 
objections  to  the  instructions,  nor  do  we 
And  any  grounds  for  setting  aside  the  find- 
ings or  verdict. 

Judgment  affirmed.  Ail  the  Justices  ccm- 
cnrrlng. 


aoi  Kan.  m 
SMITH  V.  HUTCHINSON  BOX  BOARD  k 
PAPER    CO.      (No.    20783.) 
(Snprune  Coart  of  Kansas.    July  7,  1917.) 

fSvUalut  by  the  Court.) 

1.  COBPOBATIORB  «5=»579(2)  —  CLAIM  —  EXTni. 
OT7ISHKENT. 

Where  an  insolvent  corporation's  debtor,  for 
the  amount  of  his  claim,  agrees  to  accept  stock 
in  a  new  corporation,  organized  to  protect  credi- 
tors and  those  interested  in  the  old  corporation, 
and  to  take  over  its  business,  and  the  stock  is 
issued  and  tendered  to  such  debtor,  but  is  re- 
fused by  him,  his  claim  against  the  old  corpora- 
tion is  canceled. 

[EM.  Note. — For  other  cases,  see  Corporatioiis, 
Cent.  Dig.  §§  2307,  2309.  2313.  2316.] 

2.  Trial  <S=>139{1)— DiREcTEn  Vkbdict— Evi- 
dence 

In  a  jury  trial,  where  there  is  evience  which 
tends  to  prove  a  cause  of  action  in  favor  of  the 
plaintiff,  it  is  error  for  the  court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceat 
332,  333,  338-341.] 

3.  Tbial  <s=>177  —  Request  fob  Dibkcted 
Vebdict— Effect. 

Where  each  of  the  parties  to  an  action  re- 
quests the  court  to  instruct  the  jury  to  return 
a  verdict  in  his  favor,  neither  party  consents 
that  the  court  may  withdravir  the  case  from  the 
consideration  of  the  jury,  or  give  a  peremptorr 
instruction  in  favor  of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  400.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  Isadore  Smith  against  the  Hutch- 
inson Box  Board  &  Paper  Company.  Judg- 
ment for  defendant,  ,and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Carr  W.  Taylor,  W.  F.  Jones,  and  Eustace 
Smith,  all  of  Hutchinson,  for  appellant.  C 
M.  Williams,  of  Hutchinson,  for  appellee. 

MARSHALL,  J.  The  plaintiff  brougbt  tbls 
action  to  recover  an  amount  claimed  to  be 
due  him  under  contracts,  and  to  recover  dam- 
ttges  for  the  breach  of  the  contracts.  At 
the  conclusion  of  the  evidence,  the  court  in- 
structed the  Jury  to  retuni  a  verdict  for  the 
defendant  Judgment  was  rendered  for  tba 
defendant,  and  the  plaintiff  appeals. 

The  plaintiff  entered  into  two  contracts 
with  the  Western  Straw  Products  Company, 
a  corporation,  by  which  that  company  con- 
stituted the  plaintiff  its  agent  for  tbe  por- 
cbose  of  waste  paper,  and  agreed  to  pay  bim 
$8  per  ton  therefor.  Under  tbe  contracts 
the  company  became  indebted  to  the  plain- 
tiff in  the  sum  of  ^426.22.  Tbe  company  be- 
came insolvent,  and  could  not  pay  tbe  plain- 
tiff, who  then  ceased  delivering  paper  un- 
der tbe  contracts.  Those  interested  In  tbe 
company,  desiring  that  its  business  be  con- 
tinued, reorganized  it  by  forming  a  new  cor^ 
poration,  the  Hutchinson  Box  Board  &  Paper 
Company,  defendant  herein.  The  plan  of  the 
reorganization  was  that  creditors  and  those 
interested  in  the  Western   Straw  Products 
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Company  shonid  take  stodt  In  the  new  cor- 
poration In  settlement  of  their  claims  and  In- 
terests. By  signing  the  following  written 
Instrument  the  plaintiff  agreed  to  take  stock 
for  his  claim: 

"Hutchinson,  Kansas,  October  14tb,  1913. 

"I  aKree  to  take  common  or  preferred  stock  at 
my  option  in  a  new  company  to  be  organized 
to  take,  over  the  property  of  the  Western  Straw 
Products  Company  in  lieu  of  the  sum  of  $480.28 
($426.22)  due  and  owing  me  by  the  Western 
Straw  Products  Company  for  waste  paper  sold 
and  delivered  to  them. 

"This  agreement  is  conditional  on  a  sufficient 
number  of  bondholders  and  creditors  signing  a 
similar  agreement  to  guarantee  that  the  bond- 
holdors  and  creditors  are  favorable  to  the  taking 
of  such  stock  for  their  bonds  and  claims." 

$425  In  stock,  and  ^1.22  in  money  were 
tendered  to  the  plaintiff,  but  he  refused  to  ac- 
cept either.  Emerson  Carey  was  active  in 
the  reorganization  'of  the  company.  There 
was  evidence  that  tended  to  show  that  dur- 
ing the  negotiations  between  Emerson  Carey 
and  the  plaintiff  concerning  stock  In  the  new 
corporation  Emerson  Carey  stated  that,  If 
the  plaintiff  had  a  contract  with  the  old 
company,  it  would  be  good  with  the  new 
company;  that  the  new  company  would  take 
the  waste  paper  under  the  contracts  with  the 
old  company.  Shortly  after  the  new  corpora- 
tion was  organized  Emerson  Carey,  as  presi- 
dent, wrote  the  following  letter: 

"Hutchinson,  Kansas,  Dec.  29,  1913. 

"Mr.  Lee  I*  Wilson,  %  La  Fayette  Box 
Board  &  Paper  Co.,  La  Fayette,  Ind. — Dear  Mr. 
Wilson:  *  *  *  I  am  handing  you  herewith 
copy  of  contract  made  by  the  old  company  with 
one  I.  S.  Smith  for  waste  paper.  This  looks 
very  ridiculous  and  foolish  to  me  and  it  would  be 
my  idea  to  terminate  this  contract  nnder  the  six- 
ty-day clause  immediately.  If  this  meets  with 
yoar  judgment,  as  soon  as  you  arrive  on  the 
ground  you  might  get  C.  M.  Williams,  a  local 
attorney  who  does  some  business  for  the  com- 
pany, to  draft  such  notice  as  he  thinks  would 
meet  the  situation  and  have  it  delivered  in  such 
manner  as  he  suggests  to  Mr.  Smith.  It  occurs 
to  me  that  these  matters  should  be  entirely  in 
the  hands  of  the  company.  The  old  contracts 
are  in  our  files.  I  advised  with  our  attorney 
this  morning  and  he  said  this  could  be  terminat- 
ed with  snch  notice. 
"Yours  very  truly, 

"Emerson  Carey,  President." 

A  few  days  after  this  letter  was  written 
the  following  notice  was  delivered  to  the 
plaintiff: 

"Hntchinson,  Kansas,  January  9,  1914. 
"Mr.  I.  S.  Smith,  Hutchinson,  Kansas— Dear 
Sir:  This  is  to  notify  yon  that  the  Hutchinson 
Box  Board  &  Paper  Co.,  successors  to  the  West- 
ern Straw  Products  Co.,  Hutchinson,  Kansas, 
cancels  contract  of  April  23,  1913,  and  supple- 
ment thereto,  dated  April  2S,  1913,  to  take  effect 
60  days  from  date. 
"Yours  very  truly, 

"The  Hutchinson  Box  Board  &  Paper  Co., 
"By  O.  S.  Wespe,  Secy." 

Before  the  expiration  of  the  60  days  nam- 
ed in  the  notice  the  following  letter  was 
written  to  the  plaintiff: 

"Entchhison,  Kansas,  February  26,  1914. 

"Mr.  I.  S.  Smith,  Hutchinson,  Kansa»— Dear 
Sir:    As  your  contract  with  this  company  on 


waste  paper  expires  March'  9,  1914,  nnder  the 
sixty-day  clause,  notification  sent  you  January  9, 
we  would  suggest  that  any  accumulation  of  pa- 
per that  you  may  have  that  you  want  to  snip 
us  be  delivered  prior  to  that  time,  as  after 
March  9  all  previous  quotations  are  withdrawn, 
and  we  will  name  yon  our  price  upon  request  oa 
shipments  after  that  date. 

"Yours  very  truly, 

"The  Hutehinson  Box  Board  &  Paper  Co.. 
"By  Lee  L.  Wilson,  General  Manager." 

After  the  notice  was  given  the  plaintiff 
delivered  a  carload  of  paper  to  the  defend- 
ant and  received  $8  i)er  ton  therefor.  The 
Western  Straw  Products  Company  is  not  a 
party  to  this  action. 

The  plaintiff  alleged  that  the  defendant 
assumed  all  the  rights,  liabilities,  and  obli- 
gations of  the  old  company,  but  his  petition 
contained  no  allegation  of  fraud  on  the  part 
of  the  new  corporation. 

[1]  1.  The  first  cause  of  action  set  out 
In  tlie  plaintiff's  petition  was  for  the  re- 
covery of  the  $426.22,  which  was  due  him 
from  the  old  company,  and  for  which  he 
agreed  to  take  stock  in  the  new  one.  There 
was  no  evidence  to  show  that  the  defend- 
ant had  In  any  way  agreed  to  discharge  that 
debt  The  negotiations  between  the  plaintiff 
and  Emerson  Carey  concerning  the  contracts 
for  furnishing  waste  paper  were  not  made  a 
part  of  the  plaintiff's  agreement  to  take  stock 
in  the  new  corporation.  If  it  Is  claimed  that 
the  udoptlon  of  the  contracts  by  the  new  cor- 
poration entered  Into  the  plaintiffs  agree- 
ment to  take  the  stock,  then  the  evidence  to 
show  what  was  said  about  the  contracts 
would  not  be  admissible,  for  the  reason  that 
it  altered  or  varied  the  writing  signed  by  the 
plaintiff.  To  sustain  the  plaintiff's  first  cause 
of  action,  the  adoption  of  the  contracts  must 
have  been  collateral  to,  and  independent  of, 
the  agreement  to  take  stock.  When  the  stock 
In  the  new  corporation  was  tendered  to  the 
plaintiff,  his  dalm  against  the  old  comiMiny 
was  canceled.  There  was  not  suffldent  evi- 
dence to  sustain  the  plalntUTs  first  cause  of 
action. 

[2]  2.  In  bis  second  and  third  causes  of 
action  the  plaintiff  sought  to  recover  dam- 
ages for  the  breach  of  the  contracts.  Emer- 
son Carey's  statements  to  the  plaintiff  con- 
cerning the  (^bntracts  with  the  Western  Straw 
Products  Company  were  made  by  him  while 
promoting  the  new  corporation,  bnt  before 
It  was  organized. 

"The  general  rule  undoubtedly  obtains  at  law 
that  corporations  cannot  be  bound  by  acts  done 
or  promises  made  in  their  behalf  before  they 
come  into  existence.  Until  organized,  a  corpora- 
tion has  no  being,-  franchises,  or  faculties.  Its 
promoters,  or  those  engaged  in  bringing  it  into 
being,  are  in  no  sense  identical  with  the  corpo- 
tion,  nor  do  they  represent  it  in  any  relation  of 
agency,  and  they  have  no  authority  to  enter  into 
preliminary  contracts  binding  the  corporation, 
unless  so  authorized  by  the  charter."  7  R.  0. 
L.  80. 

See,  also,  1  Thompson  on  Corporations  (2d 
Ed.)  !  91,  and  10  Cyc.  262,  and  the  follow- 
ing notes:   13  Am.  &t.  Rep.  28;    17  Am.  St 
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Rep.  161;  26  L.  R.  A.  544;  4  A.  &  E.  Ann. 
Cas.  670. 

While  Emerson  Carey  did  not  have  power 
to  bind  the  new  corporation  by  any  contract 
or  statement  made  by  himself  before  that 
corporation  was  organized,  yet  It  could  ratify 
or  adopt  any  contract  made  by  him  for  its 
benefit  This  rule  is  supported  by  the  au- 
thorities above  cited,  either  on  the  same 
page  or  on  the  pages  Immediately  following. 
See,  also,  Electric  Co.  v.  Mining  Co.,  01  Kan. 
116,  136  Pac.  924.  The  letters  and  the  no- 
tice, as  above  set  out,  contained  some  evi- 
dence tending  to  show  that  the  defendant 
recognized  that  the  plaintiffs  contracts  with 
the  old  company  were  in  force  with  the  new 
one.  That  evidence  should  have  been  sub- 
mitted to  the  Jury. 

[3]  3.  At  the  conclusion  of  the  evidence  the 
plaintlfl!  requested  the  court  to  instruct  the 
jury  to  return  a  verdict  in  his  favor  on  each 
of  the  three  causes  of  action  set  ont  in  his 
petition ;  and  the  defendant  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  in 
its  favor.  The  defendant's  motion  was  sus- 
tained.   The  defendant  states: 

"Both  parties  to  the  action  having  asbed  the 
court  to  instruct  the  jury  to  return  a  verdict  on 
the  evidence,  it  was  up  to  the  court  to  either 
instruct  a  verdict  as  claimed  by  the  plaintiff  or 
to  instruct  a  verdict  for  the  defendant." 

Neither  party,  by  requesting  a  peremptory 
instruction  in  its  favor,  consented  that  the 
court  might  withdraw  the  case  or  give  a  per- 
emptory Instruction  in  favor  of  the  other 
party. 

The  judgment  is  reversed,  and  a  new  trial 
is  granted.    All  the  Justices  concurring. 


(101  Kan.  M7) 

In  re  CUIiBERTSON'S  ESTATE.    TAYLOR 
et  al.   v.   DAVIS.     McGUIRE  v.   SAME. 

(Nos.  20958,  20957.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Sytlabut  hy  fh«  Court.) 

Pabtition  <s=>111(3)  —  Pboceedinos  —  Al- 
lowance or  Fees. 
In  a  partition  suit  the  lands  were  partition- 
ed and  sold,  and  by  consent  of  all  the  parties 
tho  court  ordered  a  portion  of  the  proceeds  im- 
pounded in  court  to  abide  the  judgment  after- 
wards to  be  rendered  on  other  issues,  the  pro- 
ceeds to  stand  as  the  land  itself,  the  court  re- 
taining jurisdiction  of  the  cause  for  the  deter- 
mination of  all  the  untried  issues.  One  of  the 
parties  who  bad  an  interest  in'  the  land  died 
before  final  jud^ent,  and  her  administrator 
and  persons  having  claims  against  her  estate 
were  made  parties.  On  the  facts  stated  in  the 
opinion  it  is  held,  that  the  court  had  authority 
to  allow  the  administrator's  claim  for  serv- 
ices, attorney's  fees,  costs,  and  expenses  of  liti- 
gation, and  claims  against  the  estate,  and  to 
make  them  liens  against  the  fund  and  to  ap- 
portion costs  and  attorney's  fees  between  the 
original  parties  upon  an  equitable  basis. 

[Ed.   Note. — For  other   cases,   see   Partition, 
Cent.  Dig.  {  408.] 

Appeal  from  District  Court,  Allen  County. 
Action  by  Maggie  McGulre  against  Rachel 


A.  Davis,  in  which  Mary  J.  Cnlbertson  Inter- 
vened. The  intervener  dying  before  disposi- 
tion of  the  action,  her  administrator  filed  an 
interplea,  and  another  was  made  a  party  to 
the  action.  From  the  judgment  Racbti  A. 
Davis  appeals.    Affirmed. 

O.  S.  Rltter,  of  lola,  for  appellant  Morse 
&  Pecs  and  F.  J.  Oyler,  all  of  loia,  for  ap- 
pellees. 

PORTER,  J,  These  appeals  Involve  flie 
same  questions,  and  will  be  considered  to- 
gether. Maggie  McGnlre  brought  suit  against 
her  sister  Rachel  A.  Davis  for  the  partition 
of  180  acres  of  land  which  their  aunt  Mary 
J.  Culbertson  had  conveyed  to  them  by  war- 
ranty deed.  Mrs.  Culbertson  filed  an  answer 
and  cross-petition,  alleging  that  by  a  mis- 
take of  the  scrivener  the  deeds  were  made 
to  convey  the  title  in  fee  simple,  and  asked  to 
have  the  deeds  reformed  In  accordance  with 
the  intention  of  the  parties  so  as  to  retain  in 
herself  a  life  estate  in  the  lands.  By  agree- 
ment of  the  parties  the  land  was  partitioned, 
and  it  was  afterwards  sold  to  the  husband  of 
Rachel  A.  Davis.  It  was  agreed  that  the  pro- 
ceeds of  the  sale,  when  paid  into  court,  should 
stand  as  the  land  Itself,  and  "be  the  subject 
of  litigation  on  all  of  the  Issues  among  all  of 
the  parties"  the  same  as  if  the  land  had  not 
been  sold.  Maggie  McGulre  filed  her  answer 
to  the  interplea,  signifying  her  consent  that 
the  court  should  make  a  decree  to  protect 
the  rights  of  Mrs.  Culbertson.  Mrs.  Davis 
and  her  husband  contested  the  claim  of  Mrs. 
Culbertson.  When  the  proceeds  of  the  sale 
were  paid,  the  court  made  an  order  to  which 
all  the  parties  consented,  directing  that  $1,500 
of  the  purchase  price  be  retained  in  court  to 
abide  further  orders  of  tho  court,  and  Maggie 
McGuir^  and  Mrs.  Davis  were  each  required 
to  give  a  bond  to  Mrs.  Culbertson  in  the  sum 
of  $1,500,  conditioned  that  each-j- 

"sbali  promptly  and  faithfully  comply  with 
any  further  orders,  judgments  or  decrees  of 
this  court  concerning  money  to  be  paid  to  tho 
interpleader,  Mary  J.  Culbertson,  for  her  ac- 
tual and  necessary  clothing,  nursing,  support, 
medicines,  medical  attention  and  other  neces- 
saries of  life,  during  her  lifetime,  and  her 
funeral  expenses  upon  her  decease,  it  the  court 
should  in  the  future  order,  adjudge  or  decree 
that  the  said  plaintiff  and  defendant  Racfad 
A.  Davis  should  pay  or  be  liable  to  the  said 
Mary  J.  Culbertson  for  any  sums  whatever," 
and  the  court  retained  jurisdiction  of  the  cause. 
"for  the  trial  and  determinati(m  of  aU  untried 
and  undetermined  issues." 

The  appellant  receipted  to  the  sheriff  for 
her  share  of  the  proceeds,  the  receipt  stating 
that  she  agreed  and  acquiesced  in  the  order 
retaining  part  of  the  money  In  the  hands  of 
the  court  Mary  J.  Culbertson  died  on  Jan- 
uary 7, 1913,  and  Harlan  Taylor  was  appoint- 
ed administrator  with  the  will  annexed.  On 
July  2,  1913,  upon  the  application  of  Kate 
Hurley,  who  had  been  made  a  defendant  in 
the   partition   suit   the  administrator   was 
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made  a  party  to  the  action  and  ordered  to 
Interplead.  Kate  Hurley  bad  a  claim  against 
the  estate  for  services  In  caring  for  Mrs.  Cul- 
bertson  In  tbe  tatter's  lifetime.  The  admin- 
istrator filed  an  Interplea,  In  substance  the 
same  as  the  cross-petition  of  Mary  J.  Cul- 
bertson,  with  the  further  allegation  that  he 
had  in  his  possession  all  the  personal  proper- 
ty of  tbe  estate ;  that  It  amounted  to  a  very 
small  sum,  and  asking  that  the  claims  and 
costs  of  administration  should  be  made  a 
lien  upon  the  fund  reserved  from  the  sale  of 
tbe  real  estate  Involved  in  the  litigation.  He 
asked  that  the  deeds  be  reformed  as  prayed 
for  In  the  original  cross-petition  of  Mrs.  Cul- 
bertson.  The  court  granted  the  relief  prayed 
for  by  the  administrator,  and  Rachel  A.  Da- 
vis and  her  husband  appealed  to  this  court. 
(McGuIre  v.  Davis,  95  Kan.  486, 148  Pac.  755), 
where  the  Judgment  was  affirmed. 

Subsequently  Kate  Hurley  yrns  allowed 
in  the  probate  court  a  claim  of  $542,  and  on 
October  7,  1915,  the  administrator  presented 
a  claim  to  the  probate  court,  asking  an  al- 
lowance of  175  for  his  services  as  adminis- 
trator. The  firm  of  Morse  Sc  Pees,  attorneys, 
also  filed  a  claim  asking  to  be  allowed  the 
sum  of  $100  for  their  services  rendered  the 
administrator  In  the  probate  court,  and  the 
further  sum  "of  $150  for  their  services  render- 
ed the  estate  in  the  district  court  and  in  the 
Supreme  Court,  These  claims  were  allowed 
by  the  probate  court  Maggie  McGulre  alone 
appealed  from  the  decision  to  the  district 
court,  where  she  filed  a  plea,  not  challenging 
the  amounts  allowed  to  the  administrator 
and  attorneys,  but  claiming  that  no  part  of 
her  share  of  the  proceeds  of  the  sale  of  the 
real  estate  should  be  charged  viith  these 
claims,  on  the  ground  that  she  was  not  re- 
sponsible for  the  litigation,  and  that  all  of 
It  was  caused  by  the  acts  and  conduct  of 
Rachel  A.  Davis  and  J.  M.  Davis.  To  this 
plea  the  appellant  and  her  husband  demurr- 
ed. The  administrator  filed  his  verified  ap- 
plication for  an  order  directing  the  clerk  to 
pay  to  him  the  amount  rematning  of  the  fund 
Impounded  by  the  court  by  its  former  orders, 
and  to  require  the  appellant  and  Maggie  Mc- 
Gulre to  deposit  with  the  clerk  of  the  court 
each  one-half  of  the  amount  required  to  pay 
the  debts,  costs,  and  expenses  of  administra- 
tion, and  in  default  of  their  compliance  he 
asked  for  an  order  to  sue  upon  the  bonds 
given  under  the  former  orders  of  the  court. 
He  also  filed  a  motion  for  judgment  on  the 
pleadings  in  the  district  coiurt  on  tbe  ques- 
tion of  the  allowance  of  the  claims  and  costs 
of  administration.  The  district  court  over- 
ruled appellant's  demurrer  to  Maggie  Mo- 
Guire's  answer,  sustained  the  motion  of  the 
administrator,  and  found  that  after  apply- 
ing the  amount  in  the  hands  of  the  adminis- 
trator there  was  a  small  balance  of  tmpald 
datms,  costs,  and  expenses,  the  claim  of 
$160  fees  for  tbe  attorneys  of  tbe  adminis- 
trator in  the  district  and  Supreme  Courts 


Should  be  paid  out  of  the  Individual  share  of 
Mrs.  Davis,  and  that  all  ether  Items  of  un- 
paid claims,  costs,  and  expenses  should  be 
borne  equally  by  Maggie  McOulre  and  the  ap- 
pellant. Maggie  McGuire  was  ordered  to  pay 
the  sum  of  $94.82,  and  Mrs.  Davis  was  order- 
ed to  pay  the  sum  of  $244.81  out  of  their 
shares  of  the  estate.  In  default  of  their 
payment  of  the  same  within  30  days,  the  ad- 
ministrator was  directed  to  commence  an 
action  upon  the  bonds.  Maggie  McGuire  com- 
piled with  the  Judgment,  Rachel  A.  Davis 
appeals. 

Various  technical  objections  are  urged 
against  the  Judgment  It  is  claimed  that  the 
district  court  acquired  no  Jurisdiction  be- 
cause the  transcript  failed  to  reach  that  court 
within  30  days  from  the  time  the  order  was 
made  in  tbe  probate  court  There  is  no  force 
in  this  contention. 

It  is  claimed  that  the  court  erred  in  grant- 
ing leave  to  Maggie  McGuire  to  file  an  an- 
swer or  other  pleading  to  the  application  of 
the  administrator.  The  practice  of  filing 
pleadings  in  appeals  to  the  district  court  is 
to  be  commended  rather  than  criticized.  It 
enaibles  the  parties  and  the  court  to  uhder- 
stand  definitely  what  the  issues  are. 

The  fact  that  the  court  permitted  the 
appellant  herself  to  file  a  pleading  to  the 
application  of  the  administrator  is  also  as- 
signed as  error. 

It  is  claimed  that  the  court  erred  in  tak- 
ing testimony  under  and  considering  the 
answers  of  Maggie  McGuire  and  Rachel  A. 
Davis. 

As  to  the  first,  second,  and  third  assign- 
ments of  error  the  argument  is  that,  even 
though  the  appellant  asked  leave  to  file  tbe 
pleading,  the  court  should  have  refused  to 
grant  it  because  there  was  nothing  that  the 
court  could  take  notice  of.  It  is  said  that 
it  is  not  the  duty  of  the  court  to  encourage 
litigation  by  g:ranting  such  leave  when  there 
is  nothing  before  the  court  that  can  be  made 
the  basis  of  a  Judgment  or  order.  If  there 
were  any  basis  whatever  for  the  contention, 
the  appellant  is  estopped  to  urge  it  after  ob- 
taining leave  and  filing  the  pleading.  It  Is 
insisted  that  the  Judgment  of  tbe  district 
court  reforming  the  deeds  contains  no  provi- 
sion for  the  payment  of  claims  against  tbe 
estate.  Whether  they  be  considered  technical 
claims  against  the  estate  or  not,  the  whole 
subject-matter  of  this  litigation  was  retain- 
ed by  the  court  with  the  consent  of  the  par- 
ties, and  for  this  reason  alone  the  technical 
objections  raised  by  the  appellant  deserve 
but  slight  consideration.  At  tbe  time  the 
original  decree  was  entered  it  was  contem- 
plated that  Mrs.  Culbertson,  who  was  a  very 
old  woman,  might  not  survive  the  litigation, 
and  that  there  would  be  claims  presented  for 
her  care  and  for  the  costs  and  exi>enses  of  the 
litigation,  and,  further,  that  the  district 
court  should  dispose  of  all  controversies  that 
might  arise  in  respect  to  claims  that  might 
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come  against  the  land  the  aame  aa  though  It 
bad  not  been  partitioned  and  sold. 

There  Is  a  further  contention  that  the 
Judgment  should  be  reversed  because  the  ap- 
pUcatloDs  In  the  probate  court  for  allowances 
to  the  administrator  and  his  attorneys  were 
not  verified  under  section  4672,  Gen.  Stat 
1915,  which  requires  claims  against  an  estate 
to  be  verified  and  to  show  that  credit  has 
been  given  the  estate  for  all  payments  and 
offsets,  and  that  the  balance  claimed  Is  Just 
and  due.  It  appears  that  the  claims  were 
subsequently  verified  In  the  district  court, 
and,  besides,  allowances  to  the  administra- 
tor and  his  attorneys  are  made  under  sec- 
tion 4650,  Gen.  Stat  1916,  which  provides  for 
a  hearing,  so  that  the  court  shall  be  satis- 
fled  that  the  claim  is  reasonable  and  waft 
becessarily  Incurred. 

The  contention  that  the  allowances  are 
not  chargeable  upon  the  land  or  Its  pro- 
ceeds Is  one  which  the  appellant  has  no  right 
to  make  because  she  consented  to  the  decree 
which  expressly  provided  that  the  proceeds 
of  the  sale  should  be  the  subject  of  a  litiga- 
tion and  stand  for  the  land  itself,  and  that 
the  court  should  retain  jurisdiction  of  the 
cause  for  the  purpose  of  settling  all  claims 
against  the  land.  That  order  was  a  part  of 
the  judgment  In  the  former  appeal,  and  is  rea 
judicata. 

There  is  a  contention  that  the  court  had  no 
power  to  make  an  order  authorizing  the  ad- 
ministrator to  bring  suit  The  theory  seems 
to  be  that  .the  probate  court  alone  would 
have  authority  to  direct  what  the  administra- 
tor shall  do.  If  this  U  the  ground  of  the 
contention,  it  is  sufficient  to  say  that  the  dis- 
trict court  might  have  authorized  the  ad- 
ministrator as  an  individual  to  maintain  a 
suit  on  the  bond.  There  is  no  merit  in  the 
contention  that  the  court  erred  In  sustaining 
a  motion  for  judgment  on  the  pleadings.  The 
court  had  all  the  facts  before  it  The  de- 
murrer admitted  the  facts  pleaded,  and  rais- 
ed merely  a  question  of  law. 

Upon  the  facts,  about  which  there  Is  no 
dispute,  we  think  It  is  clear  that  the  appel- 
lant has  no  reason  to  complain  of  the  justice 
of  the  orders  made,  and  the  judgment  is  af- 
firmed.   All  the  Justices  concurring. 

aoi  Kan.  ISO) 

MOLEB  ▼.  CHICAGO.  R.  I.  ft  F.  BY.  CO. 

(No.  20792.) 
(Supreme  Court  of  Kansas.    July  7,  1017.) 

(Syllabui  iv  the  Court.) 
Bailboads  i&=3335(4)— Cbossins  AooiDBifT»— 

CONTIMBUTOBY  NEGLIGENCE. 

The  rule  that  contributory  negligence  is  not 
to  be  ascribed  as  a  matter  of  law  to  one  who, 
through  bewilderment,  makes  an  injudicious 
choice  of  a  means  of  escape  from  a  sudden  peril, 
does  not  appljr  in  an  action  against  a  railway 
company  for  ujuries  resulting  from  a  crossing 
collision,  where  the  defendant  s  only  negligence 
was  in  running  the  train  at  16  miles  an  hour. 


and  the  plaintiff,  whfla  driving  a  team  at  an 

ordinary  walk,  could  have  seen  the  train  when 
it  was  300  feet  away  and  he  was  22  feet  from 
the  track,  and  there  was  nothing^  to  prevent  his 
turning  to  one  side,  excepting  hu  fear  and  ex- 
citement 

[EM.  Note.— For  other  cuea,  see  Railroads, 
Cent  Dig.  t  1088.] 

Appeal  from  District  Court,  Jewell  Couat> 
Action  by  Joel  N.  Moler  against  the  Chi- 
cago, BodE  Island  &  Pacific  Hallway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

Paul  E.  Walker  and  I/UtUbr  Bums,  both  of 
Topeka,  for  appellant  D.  M.  McCarthy,  of 
Mankato,  Mahin  &  Mahin,  of  Smith  Center, 
and  J.  B.  White,  of  Mankato,  for  appellee. 

MASON,  J.  Joel  N.  Moler  was  In  a  wagon, 
driving  south  on  the  main  street  of  Eebon, 
toward  its  intersection  with  the  Bock  Island 
railroad,  as  a  passenger  train  approached 
from  the  west;  the  station  being  about  350 
feet  east  of  the  street.  The  engine  struck 
the  horses  and  overturned  the  wagon,  cans^ 
ing  injuries  on  account  of  whl<*  Moler  sued 
the  receivers  of  the  railway  company.  The 
plaintiff  recovered,  and  the  defendants  ap- 
peal. 

The  only  question  presented  Is  whether  the 
special  findings  show  conclusively  that  the 
accident  was  due  to  the  plalntUTa  failure  to 
exercise  ordinary  care,  and  therefore  require 
a  judgment  for  the  defendant  notwithstand- 
ing the  general  verdict  against  it  The  jury 
found  in  answer  to  special  questions  that  the 
plaintiff  was  familiar  with  the  place  and 
had  been  in  the  habit  of  crossing  the  track 
there  for  about  seven  years;  that  the  whistle 
was  sounded  at  the  whistling  poet;  that  the 
train  was  running  at  the  rate  of  16  miles  an 
hour;  that  the  plaintiff  could  have  seen  it 
approaching  when  it  was  300  feet  from  the 
crossing,  and  he  was  within  22  feet  of  the 
nearest  rail ;  and  that  he  was  driving  at  an 
average  walking  gait.  In  reply  to  a  ques- 
tion calling  for  a  statement  of  the  acts  of 
negligence  upon  which  they  based  a  verdict 
for  thb  plaintiff,  they  answered: 

"That  the  defendant's  servants  negligently  and 
carelessly  ran  one  of  their  locomotives  and  train 
of  cars  attached  thereto  up  to,  upon,  and  across 
said  crossing  at  a  dangerous  rate  of  speed,  and 
further  that,  after  the  fireman  saw  the  plaintiff, 
no  signals  were  given  of  the  approach  of  the 
train.^' 

Inasmudi  as  the  plaintiff  could  have  se«i 
the  approaching  train  at  least  as  soon  as  the 
fireman  saw  him,  and  did  do  so  If  he  exer- 
cised suflicient  diligence  to  relieve  hlmstif 
from  the  charge  of  contributory  negligence, 
the  latter  portion  of  the  finding  first  quoted 
may  be  disregarded ;  for  the  failure  to  notify 
him  at  the  oncoming  train  after  it  was  visi- 
ble to  him  could  not  form  a  basis  for  a  judg- 
ment in  his  favor.  The  jury  also  found 
that  the  crossing  bell — an  automatic  electric 
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gong— waS'  not  ringing.  If  the  failure  to 
keep  tbat  device  In  working  order  had  necea- 
saril7  constituted  negligence,  the  finding  as 
to  the  negligence  relied  upon  could  be  inter- 
preted as  an  enumeration  of  the  grounds  of 
negligence  additional  thereto.  Springer  y. 
Jlailroad  Co.,  95  Kan.  408,  148  Pac.  611. 
But  the  question  whether  such  fftUure  was 
negligence  was  one  of  the  Issues  of  fact 
submitted  to  the  Jury,  and  their  omission  to 
include  it  in  their  enumeration  of  negligent 
acts  relied  upon  shows  that  they  did  not 
consider  the  company  in  fault  with  respect 
thereto.  Adams  ▼.  Hallway  Co.,  93  Kan.  475, 
144  Pac.  999.  A  further  finding  was  made 
that  certain  witnesses  named  did  not  hear 
the  engine  bell  ring.  This  does  not  neces- 
sarily imply  that  It  was  not  ringing,  and 
does  not  modify  the  finding  which  limits  the 
negligence  relied  upon  to  those  specifically 
named.  Land  v.  Railroad  -  Co.,  95  Kan.  441, 
445,  148  Paa  612.  Two  Other  questions  and 
answers  read  thus: 

"Could  the  plaintiff,  at  any  point  where  he 
could  have  seen  the  train,  had  he  looked,  and 
before  reaching  the  main  track,  have  turned  to 
the  left  and  avoided  the  accident?    A,  No." 

"If  you  answer  the  last  question  in  the  nega- 
tive, then  state  what,  if  anything,  prevented  him 
from  BO  doing.  A.  Through  fear,  fright,  or  ex- 
citement." 

As  the  plaintiff  was  enabled  to  see  the 
train  while  be  was  still  22  feet  from  the 
track,  his  effort  to  cross  ahead  of  It  would 
ordinarily  be  held  to  constitute  contributory 
negligence  as  a  matter  of  law.  A  somewhat 
similar  case,  In  which  the  earlier  ones  are 
collected,  is  Railway  Co.  y.  Wheelbarger,  75 
Kan.  811,  88  Pac.  531.  The  answer  last  quot- 
ed necessarily  excludes  the  hypothesis  that 
the  highway  to  the  east  was  obstructed,  or 
that  the  team  had  become  unmanageable.  It 
Is  therefore  obvious  tbat  the  plaintiff  is  pre- 
cluded from  recovery,  irrespective  of  the  de- 
fendant's negligence,  on  the  ground  that  he 
was  himself  negligent  in  driving  upon  the 
track  after  he  saw,  or  should  have  seen,  the 
approaching  train,  unless  his  case  Is  saved 
by  the  findings  to  the  effect  that  be  was 
prevented  from  turning  to  the  left,  and  thus 
avoiding  the  accident,  by  "fear,  fright,  or 
excitement"  In  other  words,  the  question 
presented  is  whether  the  case  falls  within 
the  rule  by  which  in  some  circumstances  the 
conduct  of  a  plaintiff,  which  otherwise  would 
be  r^arded  as  contributory  negligence  as  a 
matter  of  law,  is  relieved  from  that  charac- 
terization by  the  fact  that  he  was  so  situated 
tbat  he  had  to  choose  between  several  meth- 
ods of  avoiding  an  Imminent  peril,  and  made 
an  injudicious  selection  through  fear  and  be- 
•wllderment  For  that  rule  to  apply,  accord- 
ing to  Its  usual  statement,  it  Is  necessary 
that  the  iperll  by  which  the  plaintiff  was  con- 
fronted should  have  been  brought  about  by 
the  negligence  of  the  defendant.  Railroad 
Co.  y.  Brock,  69  Kan.  448,  77  Pac.  86 ;  John- 
son ▼.  Railroad  Co.,  80  Kan.  456,  462,  103 
Foe.  90;   Wheeler  t.  Oregon  B.  R.,  etc.,  Co., 


16  Idaho,  876,  399,  102  Paa  847,  note  37  L. 
R.  A.  (N.  S.)  43.  The  contrary  view  Is  tak- 
en In  a  Tennessee  case,  where  It  Is  said: 

"But  it  is  a  mistake  to  assume,  ai  is  done  by 
the  plaintiff  in  error,  that  the  application  <h 
this  rule  is  restricted  to  cases  where  the  peril 
producing  the  confusion  of  judgment,  and  the 
consequent  false  effort  to  escape,  is  the  neeli-  . 
gent  act  of  the  party  creating  the  peril.  Judge 
Elliott,  in  section  1173,  vol.  3,  of  his  work  on 
Railroads,  says:  The  rule  goes  further  than 
to  exonerate  the  traveler  where  the  peril  is  caus- 
ed by  the  railroad  company;  for  if,  without 
fault  himself,  the  traveler  is  placed  in  a  posi- 
tion of  sudden  peril  by  a  third  person,  or  by 
riome  accident — as,  for  instance,  by  horses  run- 
ning away— he  may  i>e  absolved  from  exercising 
that  degree  of  care  required  of  one  in  ordinary 
circumstances.' "  Chattanooga  Electric  Rail- 
wav  Co.  V.  Cooper,  Adm'r,  100  Tenn.  312,  70 
S.  "W.  T2. 

The  quotation  made  from  Elliott  is  garbled. 
The  full  text  reads  thus,  the  omitted  words 
being  Italicized: 

"The  nile,  however,  in  tome  jurisdictions,  goes 
further  than  to  exonerate  the  traveler  when  the 
peril  is  caused  by  the  act  of  the  railroad  com- 
pany," etc. 

But  whether  or  not  the  emergency  must  be 
due  to  the  defendant's  negligence.  In  order 
foi*  the  plaintiff  to  avail  himself  of  the  prin- 
ciple, it  must  not  have  been  occasioned  by 
his  own  want  of  care.  "When  a  man's  own 
negligence  has-  led  him  Into  the  peril  and 
emergency,  the  rale  does  not  apply."  Note, 
37  L.  R.  A.  (N.  S.)  54.  Another  qualification 
of  the  rule  has  been  thus  stated  by  the  author 
already  referred  to: 

"Where  a  traveler,  not  iHiing  in  fault  him- 
self, in  endeavoring  to  escape  from  a  sudden 
and  threatening  peril  caused  by  the  negligence 
of  the  company,  places  himself  in  a  position  of 
danger,  his  act  is  generally  held  not  to  proxi- 
mately contribute  to  the  injury,  and  the  sole 
proximate  cause  of  the  injury  is  the  negligence 
of  the  railroad  company.  The  rule,  however, 
cannot  obtain  where  the  danger  is  one  incident 
to  the  place,  its  use  or  surroundings;  for  such 
danger  is  not  a  sudden  peril  within  the  meaning 
of  the  law,  but  a  danger  to  be  anticipated  and 
guarded  against  by  proper  care  and  precaution." 
3  Elliott  on  Railroads,  f  1173. 

Here,  by  the  findings  of  the  Jury,  the 
defendant  did  not  negligently  omit  to  give 
warning  of  the  approach  of  the  train,  and 
thereby  lure  the  plaintiff  Into  a  position  of 
danger.  Its  sole  negligence  lay  in  failing  to 
cause  the  speed  of  the  train  to  be  reduced 
to  less  than  16  miles  an  hour.  The  exercise 
of  ordinary  prudence  required  the  plaintiff, 
as  he  drew  near  the  crossing,  to  assume  that 
a  train  might  be  coming,  untU  he  was  as- 
sured to  the  contrary  by  some  reliable  test, 
such  as  an  unobstructed  sight  of  the  track. 
The  fact  that,  when  he  first  reached  a  posi- 
tion from  which  he  could  see  whether  the 
track  was  clear,  and  while  he  was  stlU  22 
feet  away  from  It,  he  found  that  a  train  was 
approaching,  although  Its  speed  was  16  miles 
an  hour,  did  not.  In  our  Judgment,  create 
such  a  sudden  emergency  as  to  prevent  his 
driving  upon  the  track  from  constituting  con- 
tributory negligence  as  a  matter  of  law; 
tltere  being  nothing  to  prevent  his  turning  to 
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one  side  excepting  fear  and  excitement  In- 
duced  by  the  unexpected  peril.- 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  defendant.  All  the  Justices  con- 
curring. 


(101  Kan.  369) 

GRAND  LODGE  OF  KANSAS,  A.  O.  U.  W„ 

T.  EMPORIA  NAT.  BANK  et  aL 

(No.  20976.) 

(Supreme  Court  of  Kansas.     July  7,  1917.) 

(Syllabut  Iv  the  Court.) 

1.  Banks  and  Bankino  «=s>l4S(2)— Payment 

ON  FOBOED  OrDEB— RECOVEBT. 

A  fraternal  beneficiary  association  was  in- 
duced, through  forged  papers,  to  issue  an  order 
on  its  depository  banlt  for  the  psyment  of  mon- 
ey. The  evidence  showed  that  the  indorsement 
of  the  name  of  the  purported  payee  named  in  the 
order  was  forged.  The  case  is  governed  by 
United  Worlcmen  v.  Bank.  92  Kan.  876. 142  Pac. 
.074,  6  L.  R.  A.  1915B,  815,  and  93  Kan.  310, 
144  Pac.  257. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {{  438,  440,  441,  452.] 

2.  Btlls  and  Notes  «=»32— Obdeb  Patabi.e 
TO  Beakeb— .Statute. 

Under  the  third  subdiviMon  of  section  6536 
of  the  General  Statutes  of  1915,  a  negotiable  oi^ 
der  for  the  payment  of  money,  must,  to  make  It 
payable  to  bearer,  be  knowingly  drawn  payable 
to  a  nonexistent  person. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  45-49.] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  the  Grand  Lodge  of  Kansas  of 
the  Apcient  Order  of  United  Workmen 
against  the  Emporia  National  Bonk,  of  Em- 
poria, Kan.,  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
with  direction  to  render  Judgmeot  for  plain- 
tiff. 

Edgar  Bennett,  of  Washington,  Kan.,  and 
Jackson  &  Noble,  of  Winfleld,  for  appellant. 
Hamer  &  Ganse,  of  Emporia,  and  Craven  & 
Moore,  of  Excelsior  Springs,  Mo.,  for  appel- 
lees. 

^ARSSAlilh  J.  The  plaintiff  ai^eals 
from  a  judgment  against  it  for  costs  in  an  ac- 
tion brought  by  It  to  recover  money  paid  on 
its  order.  The  plaintiff  was  a  fraternal  ben- 
eficiary organization  and  had  a  local  lodge  in 
Atchison,  Kan.,  known  as  Mulford  Lodge,  No. 
137,  of  which  M.  M.  Mishler  was  an  officer. 
He  did  practically  all  of  the  correspondence 
and  most  of  the  business  for  the  lodge. 
Through  an  application  and  other  papers 
forged  by  MlslUer,  the  name  "Edward  B. 
Evans"  was  placed  on  the  records  of  the 
plaintiff  Grand  Lodge  as  a  member  of  Mul- 
ford Lodge,  No.  1.37,  and  a  beneficiary  certifi- 
cate for  $2,000  was  Issued  to  him,  payable, 
in  case  of  his  death,  to  "Alice  Evans,  his 
wife."  No  such  persons  were  known  to  ex- 
ist A  few  months  afterward  Mishler  forged 
and  sent  to  the  Grand  Lodge  proofs  of  death 


of  Edward  B.  EMins.  'Om  Grand  Lodge  ap- 
proved the  proofs  and  Issued  an  order  on  its 
depositary,  defendant  the  Emporia  National 
Bank,  payable  "to  the  order  of  Alice  Evan* 
(wife)  of  Brother  Edward  B.  Evans,  deceas- 
ed, late  a  member  of  Mulford  Lodge,  Na 
337,  located  at  Atchison,  Kansas."  The  In- 
dorsement of  the  name  "Alice  Evans"  was  as 
follows:  "Alice  Evans,  wlte  of  Brother  Ed- 
ward B.  Evans,  late  manber  of  M.  Lodge, 
No.  137,  Atchison,  Kansas."  Mishler  pre- 
sented the  order  to  a  bank  In  Excelsior 
Springs,  Ma,  Indorsed  his  name  thereon,  and 
afterward  received  the  $2,000  from  the  Mis- 
souri bank.  lo  regular  course  of  business, 
the  order  reached  the  Emporia  National 
Bank  and  w«s  paid  by  it  All  signatures  to 
every  document  necessary  to  get  the  name 
"Edward  B.  Evans"  on  the  books  of  the 
Grand  Lodge  as  a  benefidary  member,  and 
necessary  to  procure  the  order  for  the  pay- 
ment of  the  money  to  "Alice  Evans,"  were 
forged  by  Mishler.  This  was  one  of  a  series 
of  forgeries  committed  by  him.  An  opinicm 
in  another  action  growing  out  of  these  foi^ 
genes  is  reported  in  United  Workmen  v. 
Bank,  »2  Kan.  876,  142  Pac.  974,  L.  B.  A. 
1915B,  815,  and  93  Kan.  310,  144  Pac.  257. 

[1]  1.  The  defendant  contends  tliat  there 
was  no  evidence  to  show  that  the  indorse- 
ment of  the  name  "Alice  Evans"  on  the  order 
was  forged.  AU  signatures  on  all  other  doc- 
uments connected  with  the  purported  mem- 
bership of  Edward  B.  E}vans  In  the  lodge, 
and  with  the  proof  of  his  death,  were  forged 
by  Mishler.  From  the  evidence.  It  must  be 
ctmcluded  that  there  was  no  living  person 
known  to  the  lodge  by  the  name  either  of  Ed- 
ward B.  Evans  or  of  Alice  Evans.  If  Mish- 
ler did  not  sign  the  name  "Alice  Evans"  on 
the  order  delivered  to  him,  he  procured  some 
unlmown  person  to  do  so.  That  person  was 
not  known  to  the  lodge  as  Alice  Evans.  If 
the  name  of  tliat  person  was  Alice  Eivans, 
she  was  not  the  person  to  whom  the  order 
was  intended  to  be  delivered.  Viewed  from 
every  possible  angle,  the  evidence  conclusive- 
ly showed  that  the  order  was  not  Indorsed 
by  the  person  to  whom  It  was  Intended  to  be 
delivered,  and  that  the  name  "Alice  Evans" 
was  forged  on  the  back  of  the  order,  either 
by  Mishler  or  by  some  one  at  his  request 
This  case  is  therefore  governed  by  United 
Workmen  v.  Bank,  92  Kan.  876, 142  Pac.  974, 
L.  R  A.  1915B,  815;  Id.,  93  Kan.  310,  144 
Paa  257.  See,  also.  First  Nat  Bank  of  Hast- 
ings V.  Farmers'  &  Merchants'  Bonk,  56  Neb. 
149,  76  N.  W.  430 ;  Tolman  v.  American  Na- 
Uonal  Bank,  22  R.  I.  462,  48  AU.  480,  52  L. 
R.  A  877,  84  Am.  St  Rep.  850;  Murjihy  v. 
Metropolitan  National  Bank,  191  Mass.  159, 
77  N.  E.  693,  114  Am.  St  Rep.  595;  West- 
em  U.  Tel.  Co.  V.  Bank,  17  Colo.  App.  229,  63 
Pac.  115;  .Armstrong  v.  National  Bank,  46 
Ohio  St  512,  22  N.  E.  866,  0  L.  R.  A.  625, 
15  Am.  St  Rep.  655;  and  Harmon  v.  Old  De- 
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troJt  Nat.  Bank,  153  Mich.  73,  116  N.  W.  617, 
17  U  B.  A.  (N.  S.)  514, 126  Am.  St  Bep.  467. 

[I]  2.  The  defendant  argnes  that  the  order 
'was  payable  to  a  fictitious  person,  and  was, 
for  that  reason,  payable  to  hearer.  That 
part  of  the  Negotiable  Instruments  Act  ap- 
plicable to  the  drcnmstances  disclosed  In 
part  reads: 

"The  Instrument  is  payable  to  bearer  •  •  • 
\Fhen  it  is  payable  to  the  order  of  a  fictitious  or 
nonexisting  person,  and  such  fact  was  known  to 
the  person  makine  it  so  payable."  Gen.  Stat. 
1915,  i  6536. 

The  Grand  Lodge  did  not  know' that  Alice 
Evans  was  a  fictitious  person.  It  supposed 
that  she  w«s  an  existing  person,  and  issued 
the  order  to  that  person.  When  a  negotiable 
instrument  Is  knowingly  Issued  to  a  fictitious 
person.  It  la  payable  to  bearer,  because  there 
is  no  one  to  Indorse  it ;  but  when  such  an  In- 
strument Is  Issued  to  a  person  supposed  to 
be  In  existence.  It  Is  not  knowingly  Issued 
to  a  flctlllous  person.  When  the  Instrument 
Is  not  knowingly  issued  to  a  fictitious  per- 
son, it  must  be  Indorsed  by  the  person  to 
whom  It  is  issued.  The  order  Issued  to  "Al- 
ice Erans"  was  not  payable  to  bearer.  This 
conclusion  is  supported  by  Armstrong  v.  Na- 
tional Bank,  46  Ohio  St  512,  22  N.  R  866, 
6  Ll  B,  A.  625,  15  Am.  St  Rep.  655,  and  by 
Harmon  v.  Old  Detroit  Nat  Bank,  153  Mich. 
73,  116  N.  W.  617,  17  U  B.  A.  (N,  S.)  514, 
120  Am.  St  Rep.  467. 

The  judgment  is  reversed,  and  the  trial 
court  Is  directed  to  render  Judgment  for  the 
plaintiff  for  the  amount  of  the  order,  with 
interest  thereon.  All  the  Justices  concur- 
ring. 

nOO  Kan.  1T4:    101  Kan.  260) 

ROSEMAN  V.  NIENABER.     (No.  20750.) 

(Supreme  Court  of  Kansas.     March  10,  1917. 

On  Rehearing,  July  7,  1917.) . 

(Syllabut  hy  the  Court.) 

1.  Deeds  ®=99  —  Sepabatb  Inbtbtjments  — 
Construction  Toqkthee. 

A  deed  from  a  father  to  a  son,  a  written 
agreement  on  the  part  of  the  son  to  pay  an  an- 
nual sum  to  his  father  during  his  father's  life- 
time, and  a  will  of  the  father's  property,  real 
and  personal,  to  his  son,  providing,  however, 
that  the  daughter  should  receive  the  sum  of  $2,- 
500,  which  was  a  part  of  the  consideration  for 
the  deed,  all  the  instruments  having  been  exe- 
cuted at  the  game  time  and  place,  should  be  con- 
sidered as  parts  of  a  single  transaction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  SS  261-265.] 

2.  Evidence  4=»419(2)— Pabol  Evidence  — 
Deeds. 

Parol  evidence  as  to  the  true  consideration 
for  the  deed,  as  to  the  situation  of  the  parties, 
and  as  to  the  circumstances  under  which  the  In- 
stnmients  were  executed,  was  admissible. 

r£M.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1912.] 

3.  Witts  «=»477  —  OONBTBUCTION  OF  INSTBU- 
VENTS— CHABOS. 

The  written  instruments  construed  in  the 
light  of  the  parol  evidence,  and  held,  that  the 


son  was  under  an  obligation  to  pay  the  daughter 
the  sum  of  $2,500  after  their  father's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  C!ent 
Dig.  {  996.] 

On  Rehearing. 
(Additional  SyKa&tw  by  Editorial  Staff.) 

4.  Appeal  and  Erbob  «=>835(2)— REHE&BiNa 

— Shittino  Defenses. 
Where  defendant  was  afforded  a  full  oppor- 
tunity for  a  fair  trial,  he  cannot,  on  petition 
for  rehearing,  after  reversal,  with  direction  to 
enter  judgment  for  plaintiff,  shift  the  grounds  of 
his  defense. 

'[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3242.] 

Appeal  from  District  Clourt,  Washlngtcm 
County. 

Action  by  Louisa  Roseman  against  Frled- 
rlch  Nienaber.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded, with  direction  to  render  judgment 
for  plaintiff  as  prayed  for  In  her  petition. 

Edgar  Bennett  of  Washington,  Kan.,  for 
appellant  J.  R.  Hyland,  of  Washington, 
Kan.,  for  appellee. 

BURCH,  J.  The  action  was  one  for  the 
recovery  of  the  sum  of  $2,500  and  Interest 
and  for  a  Hen  on  land  belonging  to  the  de- 
fendant The  plaintiff  was  denied  relief,  and 
appeals. 

The  parties  to  the  action  are  brother  and 
sister.  On  August  9,  1907,  their  father,  Wll- 
helm  Nienaber,  made  his  will,  which  contain- 
ed the  following  provision  for  the  plaintiff's 
benefit: 

"Second.  After  the  payment  of  such  funeral 
expenses  and  debts,  I  give,  devise  and  bequeath 
to  my  daughter,  Louisa  Roseman,  of  Jefferson 
county,  in  the  state  of  Nebraska,  the  sum  of 
$2,500  which  is  to  be  paid  her  by  my  son,  Fried- 
rich  Nienaber,  to  whom  I  have  to-day  conveyed 
by  warranty  deed  the  east  half  of  the  southwest 
quarter  and  the  northwest  quarter  of  the  south- 
west quarter  of  section  2  in  township  1  south, 
of  range  5  east,  in  Washington  county,  Kansas. 
It  being  my  intention  that  the  payment  of  the 
aforesaid  bequest  by  him  shall  be  in  full  pay- 
ment of  the  b.alance  of  the  consideration  due  me 
from  him  on  the  puix^se  price  of  the  above 
mentioned  land." 

The  wUl  gave  the  remainder  of  the  testa- 
tor's property,  real  and  i)ersonal,  to  the  de- 
fendant, who  was  named  as  executor.  On  the 
same  day  Wilhelm  Nienaber  executed  and  de- 
livered the  deed  referred  to  in  the  will.  The 
deed  was  in  form  a  warranty  deed  of  the 
real  estate  described,  and  recited  a  consid- 
eration of  $5,000.  On  the  same  day  the  de- 
fendant executed  and  delivered  to  his  father 
an  agreement  to  pay  his  father  an  annual 
sum  of  $200  during  his  father's  natural  Ufe. 
The  agreement  was  expressed  to  be  in  con- 
sideration of  the  conveyance.  Performance 
of  the  agreement  by  the  defendant  was  guar- 
anteed by  Fred  Immhoff,  a  brother-in-law  of 
William  Nienaber.  The  testator  died  on  De- 
cember 29, 1913. 

The  petition  recited  the  execution  of  the 
instruments   referred   to   and  claimed   that 
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payment  to  the  plaintiff  of  tlie  anm  of  |2;500 
was  part  of  the  consideration  for  the  deed 
from  her  father  to  her  brother.  The  negoti- 
ations between  t!ie  defendant  and  hla  father 
relating  to  the  consideration  for  the  deed 
and  the  circumstances  nnder  which  the  three 
instruments  were  prepared  and  executed  were 
proved.  Tlie  defendant  and  his  father  dis- 
cussed the  conveyance  of  the  land  and  the 
making  of  th6  will  at  Immhoff's  house. 
Among  other  things,  the  defendant  said  he 
would  not  buy  the  place  unless  Liouisa  got 
half,  and  the  substance  of  the  conversation 
was  that  the  defendant  wanted  Iiouisa  to 
have  $2,500  out  of  the  fCinn.  The  defendant, 
his  father,  and  ImmboS  then  went  to  Han- 
over, the  matter  was. talked  over  farther  at 
a  bank,  and  the  three  Instruments  referred 
to  were  pr^wred  by  the  banker;  Wllbelm 
Nlenaber  telling  the  banker  what  to  write. 
The  defendant  stepped  out  of  the  room  when 
the  will  was  made,  saying  he  did  not  want  to 
know  about  it.  The  defendant  paid  nothing 
for  the  land  at  the  time  the  deed  was  deliver- 
ed, and  after  that  time  paid  nothing  except 
the  annual  sum  of  $200  until  his  father's 
death,  $1,000  in  all.  At  the  time  the  Instru- 
ments were  executed  the  land  was  worth  $7,- 
500.  At  that  time  Wllhelm  Nienaber  owned 
other  real  estate,  and  owned  other  personal 
property,  the  value  of  which  Is  not  disclosed. 

[1]  The  defendant  arguea  that  each  one  of 
the  three  Instruments  must  st&nd  by  itself, 
that  no  one  of  them,  considered  alone.  Im- 
poses any  obligation  on  him  to  pay  his  sister 
anything,  or  to  see  that  she  is  paid  anything, 
and  that  the  parol  evidence  should  be  disre- 
garded, as  impeaching  the  deed  and  the  con- 
tract for  annual  payments.  The  parol  evi- 
dence rule  does  not  exclude  proof  of  the  true 
consideration  of  written  instruments.  The 
situation  of  the  parties  and  the  circumstanc- 
es under  which  written  instruments  are  exe- 
cuted and  delivered  may  be  shown  by  parol 
In  aid  of  Interpretation.  The  deed,  the 
agreement,  and  the  will  are  to  be  considered 
as  Integral  parts  of  a  single  transaction,  go 
far  as  disposition  of  the  land  is  concerned. 
Jack  V.  Hooker,  71  Kan.  652,  81  Pac.  203. 

[2,3]  Reading  the  deed,  the  will,  and  the 
agreement  together,  it  Is  plain  that  the  de- 
fendant was  to  have  the  land  described  in  the 
deed,  by  virtue  of  the  deed,  and  was  to  have 
whatever  property,  real  and  personal,  Wll- 
helm Nienaber  owned  at  the  time  of  bis 
death,  by  virtue  of  the  will.  For  the  land 
conveyed  by  the  deed,  the  defendant  was  to 
pay  $200  annually  to  Wllhelm  Nienaber 
while  he  lived,  and  was  to  pay  $2,500.  Time 
of  payment  of  the  $2,500  was  deferred,  so 
that  such  payment  would  operate  as  payment 
of  a  bequest  of  that  sum  to  Louisa  Roseman, 
whlcb'  would  become  effective  at  the  testa- 
tor's death.  The  Instruments  chosen  to  ex- 
press the  Intention  of  the  parties  were  those 
of  laymen,  and  are  to  be  considered  accord- 
ingly. While  the  will  stated  that  the  $2,500 
was  due  Wllbelm  Nienaber  as  part  of  the 


consideration  for  the  farm,  tlie  will  required 
the  defendant  to  pay  the  money  to  the  plain- 
tiff and  not  to  her  father.  The  defendant 
obtained  his  deed  on  those  terms  and  sbonld 
be  required  to  pay  accordingly. 

The  defendant  says  there  Is  no  showing 
that  the  will  was  probated  or  was  not  re- 
voked. Probate  of  the  will  was  not  neces- 
sary to  make  the  vrlll  a  part  of  the  transac- 
tion concluded  In  the  Hanover  bank  on  Au- 
gust 9,  1907.  Presumably  the  will  was  not 
revoked,  there  being  no  evidence  that  It  was. 

The  plaintiff  pleaded  an  express  oral  agree- 
ment on  the  part  of  the  defendant  to  pay  her 
$2,500  In  consideration  of  the  deed  to  him. 
The  evidence  has  been  summarized,  and  a 
definite  oral  statement  having  the  effect 
claimed  does  not  appear.  Since,  however, 
the  plaintiff  pleaded  all  the  facts  out  of 
which  tha  defendant's  obligation  arose,  and 
the  written  instrumente  themselves,  properly 
construed  and  considered  in  the  light  of  the 
attending  circumstances,  establish  the  obliga- 
tion, the  allegation  of  an  oral  contract  be- 
comes ImmaterlaL 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  direc- 
tion to  render  judgment  for  the  plaintiff  as 
prayed  for  In  the  petition.  All  the  Justices 
concurring. 

On  Rehearing. 

[4]  In  a  petition  for  a  rehearing  the  de- 
fendant presents  certetu  new  facta  which  he 
claims  to  be  sufSdent,  If  established,  to  war- 
rant a  Judgment  in  his  favor.  The  facts  were 
all  known  to  the  defendant  at  the  time  the 
acticm  was  commenced,  and  were  not  present- 
ed to  the  district  court  by  pleading,  evidence, 
or  other  means.  It  is  now  too  late  to  shift 
the  grounds  of  defense. 

In  a  supplemental  petition  for  a  rehearing 
the  defendant  suggeste  that  this  court  shift- 
ed the  ground  of  the  plalntltTs  action  from 
an  oral  contract  to  a  written  cmtract,  de- 
dudble  from  the  terms  of  a  deed,  a  contract, 
and  a  will,  construed  together.  While  it 
is  true  the  petition  pleaded  an  oral  contract, 
two  of  the  written  Instruments  were  set  out 
as  exhibits,  and  the  other  was  referred  to 
and  was  Introduced  in  evidence,  so  that, 
when  the  court  came  to  render  judgment,  the 
actual  transaction  was  clearly  before  it.  The 
principal  question  argued  In  the  briefs  filed 
In  this  court  was  whether  or  not  the  written 
Instruments  should  be  construed  togetber, 
and  if  80,  their  legal  effect 

The  defendant  was  afforded  full  opportuni- 
ty for  a  fair  trial,  and  should  have  disclosed 
to  the  district  court,  by  way  of  answer,  his 
true  situation.  He  cannot  be  permitted  to 
take  a  sporting  chance  at  beating  the  plaintiff 
at  her  ovra  game,  sit  by  until  the  case  has 
been  finally  disposed  of  by  this  court,  and 
then  spring  a  defense  which  would  necessltete 
amending  (he  answer  and  beginning  all  over 
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Concerning  the  merits  of  the  proposed  de- 
fense, It  may  be  observed  that  the  written 
Instruments  did  not  disclose  a  sale  of  the 
farm  conditioned  upon  the  gift  of  personal 
property  to  the  defendant  by  will.  The  de- 
fendant's own  testimony  indicated  that  no 
sncb  condition  was-attached  to  the  sale. 

The  petition  for  a  rdiearlng  is  denied.  All 
the  Justices  nmcorring. 

(101  Kan.  307)  °°™°°°°°° 

SHAWNEE  MILLING  CO.  v.  POSTAL  TEL- 
EGRAPH CABLE  CO.    (No.  20012.) 
(Supreme   Court   of  Kansaa     July   7,    1917.) 

(Syllatut  ly  tX»  Court.) 

1.  Telegbaphs  and  Telephones  «=»54(1)  — 
Mess&oe  Dictated  over  Telephone — Ba- 
BOR  IN  Tbansmission— Liability. 

Where  a  telegraphic  message  is  dictated  over 
a  telephone  and  is  thus  received  by  a  telegraph 
company  for  tranamissioiij  it  will  not  be  pre- 
sumed that  any  preferential  or  discriminatory 
service  in  violation  of  law  is  intended,  and  the 
message  will  be  conndered  as  if  it  were  written 
mi  the  ordinary  blank  forms  furnished  by  the 
telegraph  company,  and  the  company's  liability 
for  an  error  in  transmission  is  neither  greater 
nor  less  nor  different  than  if  the  message  were 
delivered  in  the  usual  and  more  formal  mode 
of  sending  telegrams. 

[Ed.  Note.— For  other  cases,  «ee  Telegraphs 
and  Telephones,  Cept  Dig.  {{  39,  46.] 

2.  Teleoraphb  and  Telephones  «=>64(1)  — 
Limitation  op  Liability  —  Reasonable- 
ness. 

In  conducting  its  intrastate  business  a  tele- 
graph company  may  make  reasonable  stipula- 
tions limiting  its  liability,  but  in  the  absence 
of  positive  or  permissive  statutes  governing 
the  subject,  the  reasonableness  of  any  such  stip- 
ulation is  a  question  for  judicial  determination. 
(EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §8  39,  46.] 

3.  Teleoraphs  and  Telephones  «=>54(6)  — 
Limitation  op  Liability— Charoe  —  Rea- 

SONAJBLENBaS. 

A  stipulation,  limiting  a  telegraph  com- 
pany's liability  in  damages  for  an  error  m  trans- 
mission of  a  telegram  to  a  mere  return  of  the 
rate  exacted  for  sending  it,  is  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  44,  4&] 

4.  Teleoraphs  and  Telephones  «s367(2)  — 
Consequential  Damages— Notice. 

Where  a  telegram  is  partly  in  code  but  bears 
enough  plain  English  on  its  face  to  apprise  the 
telegraph  company  that  it  is  a  business  message, 
and  the  company's  manager  in  charge  where 
the  telegram  was  received  knew  it  was  a  busi- 
ness message,  although  he  did  not  know  its 
details,  the  company  was  charged  with  sufficient 
notice  of  its  importance,  and  with  notice  that 
a  failure  to  transmit  the  message  correctly 
•would  probably  lead  to  consequential  damages 
and  the  telegraph  company  is  nable  therefor. 

lEd.  Note.— For  other  cases,  see  Telegraphs 
and  Tdephonee,  Cent  Dig.  {  65.] 

6.  Teleoraphs  and  Telephones  «=967(5)  — 
Brboneous  Transmission  or  Message  — 
Proximate  and  Certain  Damages. 
The    damages    attendant    on    a    failure    to 

transmit  a  business  message  examined,  and  held 

to  be  certain  and  proximate,  and  that  a  recovery 

can  be  had  thereon. 
[Ed.   Note.— For  other  cases,  see  Telegraphs 

and  Telephones,  Cent  Dig.  g  68.] 


Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Shawnee  Milling  Company 
against  the  Postal  Telegraph  Cable  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Athrmed. 

EJdwin  D.  McKeever  and  El  E.  Brookens, 
both  of  Topeka,  for  appellant  Stone  &  Mo 
Dermott,  of  Topeka,  for  appellee. 

"DAWSON,  J.  The  plaintiff  recovered  a 
Judgment  for  damages  against  the  defendant 
for  an  error  in  the  transmission  of  a  telegram 
delivered  orally  by  telephone  for  forwarding 
to  a  firm  of  grain  dealers  in  Wichita.  The 
telegram  was  partly  in  code.    It  reads: 

"Topeka,  Kansas,  August  th,  1914. 

"Wagner  Grain  Co.  Wichita,  Kansas.  Per- 
fume have  book  fluting  accursed  debating  Kan- 
sas City  basis  boundary. 

"Shawnee  Mfg.  Co." 

The  telegram  was  nn  acceptance  of  an  of- 
fer of  10,000  bushels  of  wheat.  The  code 
word  for  such  a  purchase  was  "fluting." 
It  was  erroneously  transmitted  to  read  "flirt- 
ing," which  meant  6,000  bushels.  The  more 
or  less  proximate  consequences  of  this  er- 
ror occasioned  this  lawsuit 

One  of  the  defenses  of  the  telegraph  com- 
pany was  that  the  telegraphic  message  was 
received  for  transmission  as  an  unrepeated 
telegram,  and  that  the  terms  and  conditions 
for  the  receipt  and  transmission  of  such 
messages  were  those  set  forth  on  its  regu- 
lar blank  forms  for  telegrams,  parts  of  which 
read: 

"The  Postal  Telegraph-Cable  Company  (In- 
corporated) transmits  and  delivers  the  within 
telegram  subject  to  the  following  terms  and  con- 
ditions: To  guard  against  mistakes  or  delays, 
the  sender  of  a  telegram  should  order  it  re- 
peated; that  is,  telegraphed  back  to  the  originat- 
ing office  for  comparison.  For  this,  one-half  the 
unrepeated  telegram  rate  is  charged  in  addition. 
Unless  otherwise  indicated  on  its  face,  this  is  an 
unrepeated  telegram  and  paid  for  as  such,  in 
consideration  whereof  it  is  agreed  between  the 
sender  of  the  telegram  and  this  company  as  fol- 
lows: 

"l..The  company  shall  not  be  liable  for  mis- 
takes or  delays  in  the  transmission  or  delivery, 
or  for  nondelivery,  of  any  unrepeated  telegram, 
beyond  the  amount  received  for  sending  the 
same;  nor  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  nondelivery,  of  any 
repeated  telegram,  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  specially 
valued ;  nor  in  any  case  for- delays  arising  from 
unavoidable  interruption  in  the  working  of  its 
lines;  nor  for  errors  in  cipher  or  obscure  tele- 
grams." 

[1]  It  will  thus  be  seen  that  the  telegraph 
company  has  two  principal  schedules  of  rates, 
one  for  unrepeated  messages  in  which  Its 
liability  for  errors  in  transmission  was 
limited  to  the  amount  received  by  it  for 
sending  the  message,  and  a  rate  50  per  cent, 
higher  for  repeated  messages,  in  which  its 
liability  for  erroneous  transmission  was  stip- 
ulated in  advance  to  I>e  60  times  the  sum 
paid  for  the  service.  These  rates  must  be 
filed  with  the  Public  Utilities  Commission, 


«s>For  other  oases  im  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgesto  and  Indezaa 


Digitized  by 


Google 


iU 


166  PACIFIC  REPORTER 


(Kan. 


and  may  not  be  departed  from  by  the  telegraph 
company  without  the  assent  of  that  tribunal ; 
and  all  discrimination  and  preferences  In 
rates  or  service  Is  forbidden  by  the  Public 
UtlUtles  Act.  Gen.  Stat  1015,  c  97;  Iawb 
1911,  c.  238,  ig  3,  10, 11,  12,  20,  30.  The  serv- 
ice performed  by  the  defendant  must  be  held 
to  have  been  In  pursuance  of  Its  regular 
corporate  business,  and  It  should  be  assumed 
that  no  discriminatory  or  preferential  service 
was  being  extended  to  plaintiff  when  the  de- 
fendant received  plaintiff's  message  by  tele- 
phone for  transmission  to  WJchlta.  It  must 
be  considered  as  if  the  plaintiff  had  formally 
written  the  message  in  the  usual  way  on 
regular  blanks  furnished  by  the  company. 
That  telegraph  companies  frequently  accept 
messages  by  dictation  over  a  telephone  is 
well  known.  It  would  be  harsh  to  say  that 
any  Illegal  preference  forbidden  by  section 
8401  of  the  General  Statutes  of  1916  is  in- 
tended in  so  doing.  Nor  would  It  be  Just  to 
hold  that  in  extending  this  apparently  barm- 
less  courtesy  the  telegraph  company  thereby 
places  Itself  In  a  less  favorable  position  or 
assumes  a  greater  responsibility  than  it  does 
when  it  receives  for  transmission  telegrams 
written  in  the  usual  way  with  the  usual  con- 
ditions attached.  Nevertheless,  if  this  prac- 
tice is  to  be  i«garded  as  a  general  one,  carry- 
ing a  different  rate  or  subjecting  the  tele- 
graph company  to  a  different  degree  of  re- 
sponsibility, a  uniform  schedule  of  rates  and 
diarges  for  such  service  and  the  regulations 
pertinent  thereto  should  be  filed  with  the 
Public  Utilities  Commission  and  subject  to 
its  approval;  and  such  rates  and  service  are 
invalid  until  they  are  so  filed,  and  when 
formally  promulgated,  they  may  not  be  de- 
parted from  with  impunity.  Gen.  Stat.  1915, 
H  8398,  8400,  8416;  State  ex  rel.  v.  Postal 
Telegraph  Co.,  96  Kan.  298,  150  Pac.  644; 
Mollohan  v.  Railway  Co.,  97  Kan.  61,  154 
Pac.  248. 

The  court  Is  of  opinion  that,  In  the  ab- 
sence of  a  distinct  schedule  of  rates  applying 
to  telegrams  delivered  for  transmisslcm  by 
tel^hone,  the  case  is  governed  by  the  con- 
ditions attaching  to  the  usual  and  more  for- 
mal mode  of  transacting  its  corporate  busi- 
ness. 

The  telegraph  company  Is  liable,  if  at  all, 
according  to  the  .terms  of  Its  contract  of 
service,  unless  that  contract  is  an  unreason- 
able limitation  of  Its  liability  for  negligrence. 
It  was  pleaded  that  the  message  was  receiv- 
ed for  transmission  us  an  unrepeated  mes- 
sage. The  plalntifTs  general  denial  travers- 
ed this,  as  well  as  the  other  allegations  of 
the  answer,  but  there  is  seemingly  no  con- 
tention that  the  case  should  turn  upon  wheth- 
er the  telegram  was  to  l>e  transmitted  as  a 
repeated  or  an  unrepeated  message,  nor  Is  It 
Intimated  that  it  was  transmitted  as  a  re- 
peated message  "specially  valued"  according 
to  the  rates  and  terms  for  transmission  of 
such  messages. 

[2,3]  Is  this  particular  limitation  of  lia- 


bility a  reasonable  one?  This  question  is  set- 
tled as  to  interstate  messages.  Bailey  v. 
Telegraph  Co.,  97  Kan.  619,  623,  156  Pac, 
716;  Id.,  99  Kan.  7,  160  Pac.  985;  Kirsch  v. 
Telegraph  Co.,  100  Kan.  250,  164  Paa  267. 
Tlie  case  at  bar  Involves  only  an  Intrastate 
telegraph  message,  and  we  have  no  state 
statute  spedflcally  authorizing  common  car- 
riers to  limit  their  common-law  liability  .as 
does  the  Carmack  Amendment;  (36  Stat,  at 
L.  c.  309,  pp.  639,  664)  and  telegraph  com- 
panies are  somewhat  analogous  to  carriers; 
but  we  do  have  a  statute  giving  countenance 
to  such  limitation  by  railroad  carriers  upcn 
the  order  or  approval  of  the  Public  Utilities 
Commission  (Gen.  Stat.  1915,  S  8435).  There 
is  certain  language  in  the  Public  Utilities 
Act  which  seems  to  recognize  the  telegraph 
company's  right  to  limit  Its  liability.  The 
schedules,  classifications,  rates,  roles,  and 
regulations  for  telegraph  service  must  be 
reasonable  and  Just,  and  the  commission 
may  amend  or  alter  them.  Gen.  Stat.  1915, 
§{  8390,  8406.  Any  matter  coaceming  such 
public  service  business  which  is  unreason- 
able, unjust,  discriminative  must  be  Investi- 
gated and  corrected.  Section  8416.  The 
requirement  that  telegraph  companies  file 
their  rates  with  the  Commission,  and  the 
section  which  fixes  as  legal  maxima  the  rates 
in  vogue  on  January  1,  1911  (section  8358). 
and  the  unchallenged  exaction  and  mainte- 
nance of  those  rates  and  upon  the  conditioos 
attaching  thereto  in  the  telegraph  compan.r's 
contracts  of  service  are  potent  reasons  for 
recognizing  reasonable  limitations  of  liabili- 
ty of  the  telegraph  company  as  valid  and 
binding.  Of  course  the  PubUc  Utilities  Com- 
mission has  nothing  directly  to  do  with  the 
legal  liabilities  of  telegraph  corporations  on 
questions  of  damages,  but  so  far  as  their 
liabilities  enter  into  the  cost  of  condnctinc 
their  business,  those  liabilities  are  a  proper 
element  of  consideration  in  rate  making. 
The  telegraph  rates  nre  based,  in  part,  upon 
the  legal  consequences  whldi  attach  to  the 
service.  If  a  higher  degree  of  responsibility 
attadties  to  the  service,  a  greater  rate  must 
be  exacted.  It  has  been  held  in  this  state 
that  a  common  carrier  (without  a  permlssiTe 
statute)  cannot  impose  a  condition  'exempt- 
ing him  from  liability  for  his  own  ne^ 
gence,  and  a  telegraph  company  Is  so  much 
like  a  carrier  that  its  liability  for  negligence 
should  be  governed  by  similar  principles, 
yet  reasonable  limitations  of  liability  other 
than  those  which  do  not  seek  to  excuse  its 
gross  negligence  have  been  upheld  (Russell  v. 
Telegraph  Co.,  57  Kan.  230,  233,  45  Pae  59St. 
while  stipulations  restricting  liability  to  an 
insignificant  sum  where  the  negligence  was 
gross  have  been  disregarded.  Telegraph  Co. 
V.  Crall,  38  Kan.  679,  17  Pac.  309,  5  Am.  St. 
Rep.  795. 

Here  the  stipulated  limitation  is  tar  a  rp^ 
turn  of  the  cost  of  the  message,  probably  2? 
or  40  cents.  All  the  annoyance,  delay,  busi- 
ness inconvenience,  and  financial  damage  so- 
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commonly  attendant  mi  a  telegraph  com- 
pany's failure  to  perform  its  self-assumed 
public  service  are  limited  to  an  Insignlflca&t 
trltl&  Here  the  actual  damage  was  $265. 
The  stipulated  reparation  is  a  few  dimes. 
With  all  due  deference  to  the  great  judicial 
tribunals  which  have  countenanced  and  en- 
forced this  stipulation,  and  which  we  have 
been  likewise  constrained  to  enforce  In  inter- 
state matters,  we  cannot  give  our  independ- 
ent assent  that  such  a  limitation  Is  reason- 
able. It  is  unreasonable,  and  it  will  not  be 
applied  in  Intrastate  business,  where  this 
court  would  have  to  assume  the  responsi- 
bility of  giving  countenance  to  it. 

In  Jones'  Telegraph  and  Telephone  Com- 
panies (2d  Ed.  1910)  §  377,  where  most  of 
the  pertinent  decisions  are  Included  in  a 
footnote,  it  is  said: 

"The  validity  of  the.  stipulations  in  the  blank 
form  by  which  these  companies  have  attempted 
to  exonerate  themselves  for  all  losses  caused  by 
errors  made  in  the  transmission  or  delays  in  de- 
Uvering  messages,  except  the  amount  received 
for  sending,  unless  the  message  is_  ordered  to  be 
repeated,  has  been  variously  viewed  by  the 
courts,  some  of  which  hold  them  to  be  valid,  yet 
the  weight  of  authority  is  that  they  are  void 
and  unenforceable.  The  latter  courts  consider- 
ed these  stipulations  as  a  mere  device  for  avoid- 
ing liabilities  for  acts  of  their  own  negligence 
or  willful  wrongs.  As  has  been  seen,  they  can- 
not enforce  any  regulation  or  contract,  by 
means  of  which  they  may  relieve  themselves  for 
any  losses  caused  by  their  own  negligence  or 
that  of  their  servants.  Any  rule  which  seeks 
to  relieve  them  from  exercising  their  employ- 
ment with  diligence,  skill,  and  integrity  con- 
travenes public  policy  as  well  as  the  law;  and 
whenever  they  attempt  to  avoid  these  duties, 
they  do  so  at  the  expense  of  and  injury  to  their 
patrons." 

[4,  6]  Turning  to  other  phases  of  this  case, 
It  is  urged  that  the  plaintifTs  damage  was 
of  such  a  remote  and  speculative  character 
that  the  telegraph  company  should  not  be 
held  liable  therefor.  It  was  shown  to  be  a 
cu-stom  of  the  grain  and  milling  trade  ^  that 
where  no  reply  to  an  acceptance  of  an  offer 
to  sell  is  received,  a  confirmation  of  the  bar- 
gain is  understood.  The  addressee  had  offer- 
ed to  sell  10,000  bushels.  The  plaintiff's 
telegram  was  an  acceptance.  The  telegram 
as  transmitted  was  an  acceptance  for  6,000 
bushels,  an  amount  the  addressee  could  fill. 
If  the  telegram  had  been  correctly  transmit- 
ted. It  would  have  been  an  acceptance  of  the 
offer  of  10,000  bushels,  an  amount  the  addres- 
see could  not  supply ;  but  by  another  custom 
of  the  trade  the  addressee  would  have  im- 
mediately notified  the  sender  of  the  telegram 
so  that  he  could  have  protected  himself  by 
baying  elsewhere.  Since  no  notification  was 
received  from  the  addressee  of  his  inability 
to  fill  the  order  for  10,000  bushels,  and  that 
be  could  only  fill  it  to  the  extent  of  6,000 
bushels,  the  plaintiff's  loss  Is  the  difference 
in  the  market  price  of  the  4,000  bushels 
which  he  had  to  procure  elsewhere  to  sup- 
ply his  trade.  This  matter  seems  intricate 
and  involved,  no  doubt,  but  its  Intricacy  lies 


in  the  highly  complex  maneuvers  of  the  grain 
and  milling  trade,  not  in  the  legal  principles 
which  govern  liability  for  default  The  law 
is  simple  enough,  and  once  the  weird  necro- 
mancy and  cabalistic  symbols  of  the  miUing 
markets  are  understood,  the  damages  are 
seen  to  be  certain,  proximate,  and  a  recovery 
seems  proper.  We  see  no  analogy  between 
thla  case  and  King  v.  Telegraph  Co.,  81  Kan. 
223,  106  Pac.  449,  where  the  plaintiff  could 
only  show  that  If  his  telegram  had  been  de- 
livered, he  might  have  bought  some  wild  hors- 
es, and  might  latter  have  sold  them  at  a  profit. 
There  was  never  even  the  shadow  of  a  legal 
claim  for  damages  In  that  case.  Here  there 
was  an  offer  to  sell,  an  acceptance,  an  errone- 
ous transmission  of  the  acceptance,  a  conse- 
quent failure  of  customary  modification  of 
the  offer  when  it  could  not  be  -completely  fill- 
ed, and  a  resultant  loss  whl-di  the  injured 
IMtrty  would  have  not  suffered  if  the  telegram 
had  been  correctly  transmitted,  since  on  noti- 
fication of  inability  to  fill  the  order.  It  could 
have  readily  been  filled  by  purchase  on  the 
open  market  elsewhere. 

Defendant  dtes  many  other  decisions  In 
telegraph  cases,  the  gist  of  them  being  that 
damages  cannot  be  recovered  for  failure  to 
properly  transmit  telegrams  which  merely 
deprive  the  sender  or  addressee  of  an  oppor- 
tunity to  make  a  contract  or  to  dose  a  bar- 
gain and  with  the  consequent  preventian  of 
possible  profits  which  would  have  been  realiz- 
ed {/  the  telegram  had  been  properly  trans- 
mitted and  i/  pursuant  thereto  the  bargain 
had  been  closed  and  i/  it  had  turned  out  prof- 
itably according  to  the  aggrieved  party's  ex- 
pectations. But  none  of  these  bear  any  dose 
analogy  to  the  present  case. 

It  is  urged  that  the  message,  being  tn  code 
and  unexplained,  a  recovery  cannot  be  had, 
following  Hadley  v.  Baxendale,  9  Exch.  254, 
and  the  American  authorities  which  follow 
the  doctrine  announced  In  that  case.  But 
code  messages  In  the  milling  and  grain  busi- 
ness are  common  and  are  known  by  the 
telegraph  companies  to  be  important  In  this 
case,  the  message  was  only  partly  in  code  and 
the  manager  of  the  telegraph  company  ad- 
mitted that  he  knew  it  was  a  business  mes- 
age;  and  even  to  one  unfamiliar  with  the 
grain  dealer's  code  the  message  disclosed  that 
something  or  other  involved  in  the  grain  and 
milling  business  was  booked  on  Kansas 
City  basis.  That  was  all  the  defendant  need- 
ed to  know  about  It,  to  charge  it  with  no- 
tice that  a  failure  to  transmit  the  message 
correctly  would  probably  lead  to  serious  con- 
sequences. Telegraph  Co.  t.  Collins,  45  Kan. 
88,  25  Pac.  187,  10  L.  B.  A.  615;  Cain  v. 
Telegraph  Co.,  89  Kan.  797,  804,  and  cita- 
tions, 133  Pac.  874;  American  Union  Tele- 
graph Co.  V.  Daugherty,  89  Ala.  191,  7  South. 
660;  W.  U.  Tel.  Co.  ▼.  Harris  &  Corostock, 
19  111.  App.  347 ;  W.  U.  Tel.  Co.  v.  Nagle  & 
Winn,  11  Tex.  Civ.  App.  539,  642,  32  S.  W. 
707.    See,  also,  Western  Union  TeL  Co.  T. 
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Trier  et  aL.  74  lU.  168,  24  Am.  Rep.  279; 
37  Cyc.  1753. 

The  Judgment  Is  affirmed.    All  the  Justices 
concurring. 


an  Kan.  419) 

SUTCIilFF  et  al.  ▼.  CITY  OF  GliASCO  et  al. 

(Ifo.  21304.) 

(Supreme  Ooart  of  Kansas.    Jnly  7,  1917.) 

(Byllabu*  hv  the  Court.) 

1,  MUWICTPAI,   CORPOBATIONS   «=S»484(3)  — 1.0- 

OAt.  liiPBOVEMENT—AssESsireNT— Statute. 
Under  a  statute  providinn  that  the  cost  of 
a  local  improvement  shall  be  ilistributed  among 
the  pieces  of  jiroperty  benefited  thereby  in  pro- 
portion to  their  appraised  value,  the  fact  that 
the  body  makine  such  appraisement  adopts  fig- 
urea  ■which  produce  the  same  net  result  as  a 
prior  assessment  which  was  invalid  because 
erroneously  made  upon  the  basis  of  frontage  and 
location,  is  not  conclusive  evidence  of  a  want 
of  good  faith  in  the  application  of  the  statutory 
method. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1139.] 

2.  Mdnicipai,  Corporations  <S=>513<7)— 8p»- 
ciAL  Assessment— Injunction— Issues. 

In  an  action  to  enjoin  special  assessments 
as  excessive,  evidence  of  irregularities  in  the 
prior  proceedings  held  to  have  been  properly  ex- 
cluded because  not  within  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1192,  1204.] 

8.  Municipal  Corpobations  <S=3513(1)— Spx- 

ciAL  Assessments— Injunction. 
A  property  owner  is  not  entitled  to  an  in- 
junction against  a  special  assessment  for  local 
improvements  because  warrants  have  been  is- 
sued to  the  contractor  instead  of  lx>nds,  as  con- 
templated by  the  statute^  where  the  amount  or 
time  of  payment  of  the  tax  ia  not  thereby  af- 
fected. 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  1188,  1189,  1196, 
1201.] 

Appeal  trom  District  Court,  Cloud  County. 

Action  for  injunction  by  A.  O.  Sutciur  and 
another  against  the  City  of  Glasco,  Cloud 
County,  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Olln  Hunter,  of  Concordia,  for  appellants. 
Clyde  L.  Short,  A.  M.  French,  and  Pulslfef  Sc 
Hunt,  all  of  Concordia,  for  aiH)eIlees. 

MASON,  3.  In  a  city  of  the  third  dass 
pavement  was  laid  on  the  main  street  for  a 
distance  of  two  blocks,  and  also  on  the  cross 
street  that  divided  them,  for  half  a  block  on 
each  side  of  the  intersection.  The  owners  of 
two  comer  lots,  whldi  front  on  the  main 
street,  sought  injunction  against  the  collect 
tlon  of  the  assessments  made  against  their 
property,  on  the  ground  that  they  were  ex- 
cessive by  reason  of  the  use  of  an  unjust  and 
arbitrary  rule,  without  an  attempt  in  good 
faith  to  -follow  the  statutory  method  of  ap- 
praisement They  were  denied  relief,  and 
ai^eal. 

[1]  1.  The  statute  required  that  tb6  cost 
of  the  paving  should  be  diarged  against  the 
atwttlng  property  to  the  middle  of  the  block, 


according  to  the  Talue  of  each  lot  as  fixed 
by  three  appraisers  appointed  by  the  mayor. 
Gen.  Stat  1915,  {  1974.  It  was  shown  that 
there  had  been  a  general  understanding  thet 
the  cost  of  the  paving  oti  the  cross  street 
should  be  charged  against  the  half  of  the 
half  blocks  abutting  thereon  in  this  propor- 
tion: The  first  40  feet  to  bear  90  per  cent 
of  the  expense,  the  next  85  feet  4  per  cent, 
the  next  30  feet  8  per  cent,  the  next  30  feet 
2  per  cent,  and  the  remaining  30  feet  1  per 
cent  A  committee  appointed  to  apportion 
the  cost  of  this  imrt  of  the  pavement  made  a 
r^ort,  which  was  adopted,  distributing  it  ac- 
cording to  that  plan.  At  the  same  time  the 
cost  of  the  paving  on  the  main  street  was 
charged  against  the  abutting  property  ac- 
cording to  the  front  foot  The  assessment 
here  complained  of,  however,  \\^s  not  based 
on  these  proceedings,  but  on  the  report  of  a 
new  set  of  at^raisers,  made  in  "apparent  con- 
formity with  the  law.  The  plaintiffs  contend 
that  while  the  assessment  purports  to  be 
based  upon  an  appraisement  made  in  accord- 
ance with  the  statute,  the  appraisers  did  not 
In  fact  exercise  their  independent  Judgment 
In  determining  the  value  of  the  several  lots, 
but  merely  assigned  such  valuations  to  each 
as  would  result  in  charging  to  it  the  same 
amount  that  had  been  arrived  at  by  the  first 
method  employed,  which  was  confessedly  er- 
roneous. They  Insist  that  this  is  conclusive- 
ly shown  by  the  fact  that  each  tract  affected 
by  the  cross  street  paving  is  charged  with 
practically  the  same  burden  It  would  have 
borne  if  the  original  plan  had  been  followed 
to  the  end,  the  difference  in  no  instance 
amounting  to  as  much  as  a  dollar,  the  corre- 
spondence being  too  close  to  be  accounted  for 
as  a  mere  coincidence.  Under  the  first  as- 
sessment the  plaintiffs'  property  was  prob- 
ably charged  with  more  than  a  due  share  of 
the  expense  of  paving  the  cross  street,  but  it 
presumably  was  charged  with  less  than  its 
due  share  of  the  expense  of  paving  tlie  main 
street,  for  the  comer  lots  were  of  course 
more  valuable  than  the  others,  and  the  front- 
age rule  effected  a  discrimination  in  their  fa- 
vor. The  second  assessment  would  not  neces- 
sarily be  vitiated  by  proof  that  In  making  it 
the  appraisers  were  consciously  or  uncon- 
sciously Influenced  to  some  extent  by  a 
knowledge  of  the  result  of  the  first  on&  If 
the  figures  they  adopted  represented  their 
actual  Judgment  as  to  the  value  of  the  vari- 
ous lots,  formed  in  the  light  of  all  the  inform 
mation  they  had,  their  wortc  must  stand. 
Finney  County  v.  BuUard,  77  Kan.  849,  94 
Paa  129,  and  note  thereto  in  16  L.  R.  A.  (N. 
S.)  807.  Whether  this  was  the  case  was  a 
question  of  fact  for  the  determination  of  the 
trial  court,  which  had  much  fuller  opportu- 
nity to  form  a  Just  opinion  on  the  subject 
than  can  be  afforded  here.  The  correspond- 
ence between  the  two  sets  of  figures,  arrived 
at  by  different  methods,  was  merely  one  dr- 
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cnmstance  to  be  welgbed  in  passing  upon'tbe 
good  faitli  of  the  officials  lutvlng  tbe  matter 
in  cbarge.  Another  was  that  the  appraisers 
had  adopted  a  set  of  figures  shown  by  a  mem- 
orandum which  had  been  handed  them  by  the 
mayor,  with  the  suggestion  that  they  might 
make  use  of  it,  although  It  was  not  binding 
i^on  tlienk.  Each  of  the  appraisers  was  up- 
on the  artand  and  testified  in  substance  that 
the  amounts  set  out  in  the  report  represented 
Ills  fair  and  honest  Judgment  as  to  the  value 
of  the  ptopevty.  We  find  no  ground  for  over- 
turning the  decision  of  the  trial  court  that 
the  assessment  was  made  in  good  faith,  and 
that  being  the  case  it  is  not  open  to  attack 
by  injunction,  however  excessive  or  unequal 
it  may  be  as  a  result  of  the  exercise  of  bad 
judgment. 

[2]  2.  Complaint  is  made  of  the  rejection 
of  evidence  concerning  the  proceedings  prior 
to  the  assessment.  The  petition  showed  a 
reliance  upon  the  proposition  that  too  large 
a  proportion  of  the  cost  of  the  improvement 
had  been  charged  against  the  property  of  the 
plaintiffs.  Ko  iiTegularities  in  the  antece- 
dent proceedings  were  set  out,  and  the  evi- 
dence referred  to  was  properly  rejected  as 
not  within  the  pleadings. 

[3]  3.  A  further  complaint  is  made  on  the 
ground  that  under  the  statute  cited  the  cost 
of  paving  is  to  be  met  by  the  issuance  of 
bonds,  and  tliat  no  provision  has  been  made 
for  them. '  The  petition  contains  on  allegation 
that  the  city  has  paid  the  contractor  for  the 
improvement,  but  the  fact  seems  to  be  that 
warrants  liave  been  issued  to  him,  upon 
which  some  iiayments  have  been  made  out  of 
the  proceeds  of  the  special  assessment  So 
long  as  the  plalntifFs  are  not  required  to  pay 
any  larger  sum  than  would  be  required  to 
meet  the  bonds  U  they  bad  been  Issued,  and 
are  allowed  the  same  time  of  payment  aa 
though  that  were  the  case,  they  are  not  enti- 
tled to  an  Injunction  against  the  assessment 
because  warrants  instead  of  bonds  were  giv- 
en to  the  contractor. 

The  judgment  is  aflSrmed.  All  the  Justic- 
es ooncurrinjE. 


an  Kan.  S37) 

SMITH  BEOS.  &  COOPER  v.  HANSON. 
(No.  20654.) 
(Supreme  Court  of  Kansas.     July  11,  1917.) 
On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  165  Pac.  SQ2. 

WEST,  J.  The  question  for  determination 
Is  bow  many  tons  of  alfalfa  the  plaintiffs 
actually  received.  According  to  the  weight 
of  two  stacks  selected  by  them,  they  claim 
tlmt  they  received  only  a  certain  number  of 
tons.  There  is  no  dispute  about  the  correct- 
ness of  this  weight.  There  is  a  dispute  as 
to  the  identity  of  the  stacks  weighed.  The 
defendant  in  his  brief  says: 


"It  is  conceded  that  the  plaintiSs  weighed 
two  stacks,  and  that  the  stacks  were  correctly 
weighed,  and  the  correct  weights  given  to  the 
jury.  ♦  •  ♦  It  was  the  defendant's  con- 
tention, however,  that,  while  the  weights  of 
the  two  stacks  weighed  were  correctly  given,  the 
plaintiffs  bad  not  weighed  the  stacks  as  Identi- 
fied by  number  that  they  claimed  to  have 
weighed." 

There  is  no  dispute  as  to  the  correctness 
of  the  measurements  of  the  stacks,  and  it 
has  been  settled  that  the  defendant  repre- 
sented that  according  to  the  measurements 
400  cubic  feet  would  make  a  ton.  The  plain- 
tiffs deny  this,  and  Insist  that  this  number 
of  cubic  feet  would  make  only  about  two- 
thirds  of  a  ton.    The  contract  provided  that: 

"All  hay  sold  shall  be  measured  in  the  stack, 
but  second  parties  shall  have  the  option,  after 
tlie  hay  has  been  measured,  of  computing  the 
number  of  tons  of  hay  in  said  stacks,  in  the 
following  manner:  The  parties  hereto  shall  se- 
lect not  more  than  four  stacks  of  hay,  which 
shall  be  weighed,  and  the  number  of  tons  of  hay, 
as^  compared  with  the  number  of  cubic  feet  in 
said  stacks,  shall  be  the  rule  for  ascertaining 
the  number  of  tons  of  hay  in  the  remaining 
stacks,  which  are  to  be  measured  only." 

The  result  depends  on  the  Identity  of  the 
stacks  actually  weighed.  In  determining  the 
question  of  identity,  the  correctness  or  in- 
correctness of  the  400  cubic  feet  theory 
should  be  ascertained  and  considered,  for  the 
reason,  indicated  in  the  foregoing  opinion, 
that  a  stack  containing  10  tons  by  weight 
could  not  contain  one-third  less  than  4,000 
cubic  feet,  if  4(X>  cubic  feet  in  fact  make  a 
ton.  In  other  words,  if  the  Jury  can  have 
the  weight  and  dimensions  of  a  stack,  about 
which  weight  and  dimensions  there  is  no 
dispute,  they  may  be  able  to  determine  the 
disputed  identity  of  such  stack,  because  the 
weight,  being  concededly  correct,  must  of 
necessity  correspond  to  the  measure  of  cubic 
contents,  which  may  be  established  as  cor- 
rect 

In  view  of  the  matters  already  settled  or 
rendered  unimportant  by  the  litigation,  the 
evidence  upon  another  trial  could  well  be 
narrowed,  so  as  to  consume  much  less  time 
than  heretofore. 

The  petition  for  relieailng  Is  denied.  All 
the  Justices  concurring. 


(101  Kan.  239) 

STATE  V.  McLEMORB,     (No.  20660.) 

(Supreme  (3oart  of  Kansas.    July  7,  1917.^ 

(Bvllabut  (v  th«  Oovrt.) 

GRmiNAi.  Law  iS=»1186(1)— Ekbobs  Pbkvent- 

ING    FAIB  TRIAIr—RE,VEBSAI,. 

A  judgment  in  a  criminal  action  will  be  re- 
versed where  numerous  errors  have  been  com- 
mitted which  affect  the  substantial  rights  of  the 
defendant  and  prevent  bis  having  a  fair  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3215-3217,  3219,  3230.] 

Marshall  and  Mason,  JJ.,  dissenting. 

Appeal  from  District  (Jouit,  Bourbon 
County. 
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On   rebearlng.     Judgment   reveraed,    and 
new  trial  granted. 
For  former  opinion,  see  164  Pac.  161. 

A.  M.  Keene,  W.  P.  Dlllard,  and  Connolly  & 
Connolly,  all  of  Ft  Scott,  for  appellant.  S. 
M.  Brewster,  Atty.  Gen.,  and  J.  G.  Sbeppard, 
J.  T.  Sheppard,  and  W.  F.  Jackson,  all  of 
Ft  Scott,  for  the  State. 

MARSHALL,  J.  This  cause  has  been  re- 
argued and  further  consideration  has  been 
given  to  the  errors  committed  on  the  trial  of 
this  action,  as  shown  by  the  former  opinion, 
reported  in  State  v.  McLemore,  90  Kan.  T77, 
164  Pac.  161.  In  the  judgment  of  the  court, 
the  errors  there  disclosed,  when  all  are  con- 
sidered, were  of  such  a  nature  that  it  can- 
not be  said  that  they  did  not  affect  the  sub- 
stantial rights  of  the  defendant;  and  it  can- 
not be  said  that  be  bad  a  fair  trial.  A  ma- 
jority of  the  court  Is  of  the  (pinion  that  these 
errors  did  affect  the  substantial  rights  of 
the  defendant  and  did  prevent  his  having  a 
fair  trial. 

For  these  reasons,  the  Judgment  is  revers- 
ed, and  a  new  trial  is  granted. 

JOHNSTON,  C.  J.,  and  BURCH,  PORTER, 
WEST,  and  DAWSON,  JJ.,  concurring. 

MARSHALL,  J.  (dissenting).  I  cannot  con- 
cur in  the  conclusion  reached  by  the  court 
The  former  opinion  expresses  my  Judgment 

MASON,  J.,  loins  in  this  dissent 


<101  Kan.  437) 

COOK  T,  LEAVENWORTH  TERMINAL  RT. 

&  BRIDGE   CO.     CNo.   20890.) 
(Supreme  Court  of  Kansas.     July   13,  1917.) 

On  petition  for  rehearing.    Denied. 

For  former  opinion,  see  165  Paa  803. 

DAWSON,  J.  All  the  matters  urged  in 
the  petition  for  a  rehearing  have  been  care- 
fully considered  by  the  court  They  suggest 
nothing  necessitating  amplification  or  quali- 
fication of  the  opinion  and  Judgment  of  the 
court  as  already  rendered. 

One  matter,  however,  should  be  noticed. 
Coimsel  for  appellant  is  in  error  In  presum- 
ing that  the  opinion  Is  merely  that  of  the 
iustice  who  wrote  it,  and  that  the  case  has 
been  slighted  by  the  other  Justices — an  error 
which  is  so  common  among  petitioners  for 
a  rehearing  that  it  may  be  well  to  set  the 
matter  right  at  this  time. 

The  opinion  has  to  be  written  by  some  one 
of  the  Justices ;  the  seven  Justices  could  not 
well  Join  their  voices  in  dictating  to  one 
stenographer,  nor  collaborate  In  the  wield- 
ing of  one  pen.  Bat  the  opinion  and  decision 
are  the  work  of  the  entire  court  arrived  at 
after  protracted  consultation  and  independ- 
ent consideration.     No  more  than  the  mere 


ibetorical  phrasing  can  be  ascribed  to  the 
Justice  assigned  to  the  task  of  setting  down 
on  paper  the  court's  opinion.  He  writes  what 
he  is  directed  by  the  court  to  write.  Some- 
times the  Justice  assigned  to  the  duty  of 
writing  the  court's  opinion  does  not  agree 
with  that  opinion;  if  his  misgiving  about 
its  correctness  is  very  serious,  he  may,  and 
sometimes  does,  dissent  after  faithfully  set- 
ting down  the  opinion  of  the  court  An 
individual  Justi5e  has  no  choice  of  the  cases 
assigned  to  him;  they  are  assigned  by  the 
Chief  Justice  in  rotation — a  rotation  which 
began  a  generation  ago,  and  which  is  not 
departed  from  merely  because  of  personal 
reluctance  of  some  Justice  to  write  the 
court's  (pinion  in  a  particular  case.  And 
when  an  opinion  is  written,  its  text,  citations, 
logic,  and  consistency  are  invariably  scruti- 
nized and  liberally  criticized  by  all  the  other 
Justices;  and  not  infrequently  an  opinion  is 
rewritten  to  conform  to  their  suggestions. 

A  consideration  of  this  should  make  it 
dear  how  far  beside  the  mark  are  an  at- 
torney's doubts  about  a  decision  and  opinion 
being  a  precise  expression  of  the  deliberate 
Judgment  of  the  entire  court 

Rehearing  denied.  All  the  Justices  ocm- 
cnrrlng. 

(101  Kan.  3T5) 
ROBERTS  V.  SOUTHERN  SURETY  CO. 

(No.  20991.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Syllabiu  by  the  Court.) 

Afpeai.  and  Ebbob  «=>1002— Review— Ques- 
tion OF  Fact— Compensation  of  Attobnet. 
The  proceedings  considered,  and  held,  that 

the  controversy  is  closed  by  special  findings  of 

fact  returned  by  the  jury. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §{  3935-^937.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  A.  V.  Roberts  against  the  Soutn- 
ern  Surety  Company.  From  a  Judgment  for 
plaintiff,  defendant  an>eals.    Affirmed. 

Holmes,  Tankey  &  Holmes,  of  WlcUta,  for 
appellant  J.  N.  Haymaker,  A.  V.  Roberts 
and  W.  D.  Jochems,  all  of  Wichita,  for  ap- 
pellee. 

BURCH,  J.  The  action  was  one  by  an  at- 
torney for  compensation  for  his  services. 
The  defense  was  that  he  had  not  been  'em- 
ployed. The  plaintiff  recovered,  and  the  de- 
fendant appeals. 

The  plaintiff  was  a  director  of  and  attorney 
for  the  Stockyards  State  Bank  of  Wichita. 
The  cashier  of  the  bank  defaulted.  The  de- 
fendant was  surety  on  the  cashier's  fidelity 
bond  to  the  bank.  The  defendant  sent  agents 
to  Wichita  to  negotiate  with  the  plaintiff 
respecting  the  .  defendant's  liability  on  its 
bond.  The  defendant  finally  denied  liability 
with  respect  to  all  items  except  one  of  ^,500, 
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for  which  It  was  concaved  the  Merchants' 
State  Bank  of  Wichita  was  liable  to  the 
Stockyards  State  Bank.     If  the  Merchants' 
State  Bank  could  be  made  to  pay,  the  defend- 
ant would  not  need  to  do  so.    The  Stock- 
yards State  Bank  did  not  care  to  incur  the 
trouUe  and  expense  of  a  suit  against  the 
Merchants'  State  Bank,  because  it  held  the 
defendant's  bond.    (Consequently  the  defend- 
ant's agent  autborlzed  the  plaintiff  to  bring 
suit  against  the  Merchants'  State  Bank  for 
the  defendant's  benefit,  but  in  the  name  of 
the  Stockyards  State  Bank.    On  the  strength 
of  this  authorization  the  plaintifC  instituted 
the  sidt  and  conducted  it  to  final  Judgment. 
At  the  trial  of  the  present  action  the  defend- 
ant denied  anthority  of  its  agent  to  employ 
the  plaintiff  to  bring  suit  against  the  Mer- 
<Aiants'  State  Bank  for  the  defendant's  bene- 
fit, but  it  so  happened  that  shortly  after  the 
suit  was  commenced  an  agent  whose  author- 
ity could  not  be  denied  requested  the  plaintiff 
In  writing  to  institute  the  suit  at  once.    The 
jury    found    specially    that    the    suit    was 
brought  at  the  request  of  and  in  the  interest 
of  the  defendant,  but  in  the  name  of  the 
Stockyards  State  Bank,  and  that  the  plaintiff 
represented  the  defendant  as  its  attorney  in 
that  suit.    The  controversy  is  closed  by  the 
special  findings  of  the  jury,  which  were  sus- 
tained by  ample  evidence. 

The  gbost  of  variance  between  pleading 
and  proof  rises  from  the  tomb  to  which 
variance  was  consigned ,  by  sections  134  aud 
135  of  the  CivU  Code  (Gen.  St  1915,  Si  7026, 
7027),  and  points  its  spectral  finger  at  the 
unbridgeable  chasm  lying  between  compensa- 
tion dependent  on  contract  express  and  com- 
pensation dependent  on  contract  implied.  The 
plaintiff  pleaded  that  he  was  employed,  and 
that  it  was  understood  he  was  to  be  paid — 
enough  to  advise  the  defendant  what  the  suit 
was  about.  Under  this  pleading  be  was  at 
liberty  to  prove  any  kind  of  contract  It, 
however,  an  express  contract  had  been  spe- 
cifically pleaded,  and  an  implied  contract 
had  been  proved,  he  could  still  recover.  Aft- 
er judgment  following  a  trial  at  which  the 
variant  issue  has  been  fairly  determined, 
this  court  authorizes  or  treats  as  made  what- 
ever amendments  are  necessary  to  make 
pleading  and  proof  conform. 

The  Instructions  relating  to  recovery  when 
there  has  been  no  express  contract  are  criti- 
cized, the  rule  stated  in  Mechem  on  Agency, 
(2d  Ed.)  S  2230,  being  taken  as  a  guide: 

"The  mere  fact  that  the  alleged  ^client  re- 
ceived the  benefit  of  the  service  is  not  enough 
to  make  him  liable,  but  the  service  must  have 
been  rendered  on  his  account  and  at  his  express 
or  implied  request"    Page  1807. 

The  special  findings  bring  the  case  within 
tills  statement  of  the  rule.  As  a  matter  of 
fact,  the  instructions  fairly  presented  the 
law  governing  the  subject,  but  if  they  were 
erroneous  this  court  could  apply  the  correct 
doctrine  to  the  facts  foimd. 


Other  assignments  of  error  are  without 
substantial  merit,  and  the  Judgment  of  the 
district  court  is  affirmed.  All  the  Justices 
concurring. 

(101  Kan.   835) 

In  re  BROWN'S  ESTATE). 

BKOWN  et  al.  v.  BROWN. 

(No.  20950.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 

(StiUaliu  by  the  Court.) 

1.  Wills   €=9440— Constbuction— Ihtentiow 
OF  Testatob. 

A  rule  for  the  interpretation  of  wills,  to 
which  all  other  rules  are  subordinate,  is  that 
the  intention  of  the  testator,  as  gathered  from 
all  parts  of  the  will,  is  to  be  given  effect,  and 
that  doubtful  or  inaccurate  expressions  in  the 
will  shall  not  override  the  obvious  intention  of 
the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  956.] 

2.  Wills  «=»63— Joint  Wili/— Oonstbuction 
— s0bvivob8hip. 

A  provision  in  a  joint  will  that  "upon  the 
death  of.  either  of  us,  the  estate  of  the  other, 
real,  personals  and  mixed,  shall  vest  in  the  sur- 
vivor during  the  life  of  such  survivor,"  etc., 
when  read  in  connection  with  other  parts  of  the 
will  indicates  that  the  intention  meant  to  be  ex- 
pressed by  the  testators  was  that  the  estate  of 
the  deceased  should  vest  in  the  survivor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  171.] 

3.  Wills  €=»e3— Joint  WiLtr-CoNSTBCcrroN 

— INTEBEST    OF    SUEVIVOB. 

A  father  and  mother  each  owning  property 
made  a  joint  will  in  effect  providing  that  their 
respective  estates  should  be  kept  together  as  an 
entirety,  and  upon  the  death  of  either  the  sur- 
vivor should  take  the  entire  estate  with  full 
power  to  invest  it  or  to  dispose  of  it  to  parties 
other  than  the  beneficiaries,  and  that  upon  the 
death  of  the  survivor  the  property  should  vest 
in  trustees  who  were  authorized  to  invest 
change,  or  convert  the  property  of  the  estate, 
and  to  manage  and  control  it  for  a  period  of  15 
years,  after  which  time  it  was  to  be  distributed 
equally  among  living  children  and  the  heirs  of 
the  body  of  deceased  children.  Such  bodily 
heirs  of  deceased  children  were  to  receive  the 
share  the  parent  would  have  received  if  living, 
and  during  the  trust  the  trustees  were  to  dis- 
tribute the  net  income  of  the  estate  in  the  same 
proportions.  It  was  specifically  provided  that 
if  any  of  the  children  of  the  testators  should  die 
leaving  a  consort,  such  surviving  consort  should 
receive  $500,  and  no  other  part  of  the  estate. 
The  father  died  first,  and  before  the  death  of 
the  mother  a  son  died,  leaving  a  wife  but  no 
children,  and  in  a  proceeding  to  settle  the  es- 
tate wherein  the  wife  of  the  deceased  son  claim- 
ed a  share,  it  is  held  that  such  wife  was  entitled 
to  $500  in  the  estate,  but  that  her  husband  ac- 
quired no  vested  interest  in  the  estate  in  his 
lifetime,  and  no  part  of  it  descended  to  her 
through  her  husband. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  171.] 

Appeal  from  District  Court,  Atchison 
County. 

Elizabeth  M.  Brown  appealed  to  the  dis- 
trict court  from  the  final  settlement  in  the 
probate  court  of  Charles  A.  Brown  and  Alice 
L.  Byram,  as  executors  of  the  estate  of  Sarah 
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Brown,  deceased,  and  tberdn  ffled  an  Interren- 
Ing  petition.  Petition  Btrlcken  from  flies, 
and  case  tried  upon  record  of  jirobate  court 
proceedings  with  judgment  for  the  ezecutora, 
and  Elizabeth  M.  Brown  appeals.    Afllrmed. 

Joseph  S.  Rust,  of  Kansas  City,  and 
Charles  J.  Conlon,  of  Atchison,  for  appellant 
W.  E.  Brown,  B.  P.  Waggener,  and  J.  M. 
Challiss,  all  of  Atchison,  for  appellees. 

JOHNSTON,  0.  J.  Charles  A.  Brown  and 
Alice  Lw  Byram,  as  executors  of  the  estate 
of  Sarah  Brown,  deceased,  made  final  settle- 
ment in  the  probate  court  where  an  order 
was  made  adjudging  who  were  the  heirs, 
devisees,  and  legatees  of  the  deceased.  Eliz- 
abeth M.  Brown,  the  widow  of  William  F. 
Brown,  a  son  of  the  deceased,  took  an  ap- 
peal to  the  district  court,  where  she  filed  an 
intervening  petition  claiming  an  interest  in 
the  estate  through  her  deceased  husband. 
Upon  the  motlou  of  the  executors  this  peti- 
tion was  stricken  from  the  files,  and  the 
cause  was  tried  upon  the  record  of  the  pro- 
bate court  proceedings  and  upon  agreed  facts, 
with  Judgment  resulting  in  favor  of  the  ex- 
ecutors. Elizabeth  M.  Brown  appeals  to  this 
court 

In  1906  John  P.  Brown  and  his  wife,  Sarah, 
executed  a  joint  will  in  which  it  was  stated 
tttat  they  desired  that  the  estates  of  both 
should  be  kept  together  as  a  whole  until  final 
distribution  as  therein  provided.  In  its  first 
paragraph  it  was  provided  that  "upon  the 
death  of  either  of  us,  the  estate  of  the  other" 
should  vest  in  the  survivor  for  life  with  the 
right  to  use  the  income,  and  to  invest  con- 
vert or  change  the  estate  and  to  dispose  of 
any  part  of  it  to  persons  other  than  the  ben- 
eficiaries of  the  wilL  The  second  paragraph 
provided  that  the  survivor  should  be  the  ex- 
ecutor of  the  one  first  dying.  In  the  third 
paragraph  it  was  provided  that  "upon  the 
death  of  the  surviving  testator,  the  entire 
estate  of  both  of  us,  as  then  existing,  real, 
personal  or  mixed,  shall  vest  in  the  trustees 
hereinafter  provided  for,  who  are  hereby 
nominated  and  appointed  as  the  executors  of 
this  will  as  the  will  of  the  surviving  tes- 
tator" ;  that  the  trustees  should  invest  con- 
vert, and  change  the  form  of  the  estate  and 
hold,  manage,  and  control  the  same  for  15 
years  from  the  death  of  the  surviving  testa- 
tor, distributing  the  net  income  of  the  estate 
quarterly  to  the  living  children  of  the  tes- 
tators, pro  rata,  the  heirs  of  the  body  of  any 
dDce.ased  child  to  receive  the  share  that  would 
have  gone  to  the  parent ;  and  that  at  the  end 
of  the  15-year  period  the  estate  was  to  be 
distributed  in  the  same  proportions!  The 
fourth  paragraph  provided  that  any  deceased 
child  leaving  a  consort  living  when  the  will 
should  take  effect  should  receive  $500,  and 
that  no  married  consort  should  receive  any 
part  of  the  estate  except  as  provided  in  that 
paragraph.  In  the  ninth  paragraph  It  was 
provided  that  the  will  should  be  irrevocable 


except  by  their  joint  consent,  and  tbat  nntU 
and  unless  the  will  should  be  so  revoked  the 
property  should  vest  in  the  beneficiaries  ac- 
cording to  the  terms  of  the  wiU.  When  the 
will  was  executed  the  testator  and  testatrix 
had  six  children  living,  and  also  the  child  of 
a  deceased  son.  These  children  were  living 
when  the  testator  Jolm  P.  Brown  died  on 
August  23, 1000.  Thereafter  and  prior  to  the 
death  of  the  testatrix  two  children  died,  one 
of  whom  was  survived  by  her  husband  and 
two  children.  The  other,  William  F.  Brown, 
was  survived  only  by  his  wife,  Elizabeth  M. 
Brown,  the  defendant  herein.  The  trial  court 
adjudged  that  the  defendant  was  not  entitled 
to  any  interest  in  the  estate  except  the  $500 
mentioned  in  the  fourth  paragraph  of  the  will. 
[1,  2]  The  defendant  la  not  claiming  as  a 
legatee  nor  as  an  heir  of  the  testators,  but 
she  insists  that  her  husband,  William  F. 
Brown,  took  a  descendible  Interest  in  the 
estate,  and  she  ia  claiming  an  interest  as  the 
heir  of  her  deceased  husband.  The  action  is 
not  one  to  construe  a  will,  but  to  make  final 
settlement  and  distribution  of  an  estate  in 
accordance  with  the  terms  of  an  uncon- 
tested will.  To  make  final  distribution  of 
the  estate  it  was  necessary  to  look  into  the 
will  far  enough  to  find  whether  the  defend- 
ant was  entitled  to  anything  under  Its  pro- 
visions. There  is  little  room  for  a  contro- 
versy as  to  the  Intention  of  the  testators  in 
the  disposition  of  their  property,  and  with 
one  exception  the  terms  of  the  will  may  be 
said  to  be  practically  free  from  doubt  The 
manifest  purpose  of  the  testators  was  to  keep 
the  property  of  both  of  them  together  as  a 
single  estate  until  15  years  after  the  death 
of  the  survivor,  and  .then  to  distribute  it 
among  the  living  children  and  the  bodily 
heirs  of  deceased  children  in  equal  parts,  the 
heirs  of  the  body  of  any  deceased  rfiild  to 
take  the  share  the  parent  would  have  re- 
ceived If  he  had  been  living.  There  was  a 
provision,  too,  that  tf  a  child  died  leaving  a 
husband  or  wife,  such  spouse  was  not  to  take 
any  part  of  the  estate  as  an  heir,  but  was  to 
receive  the  specific  bequest  of  $500.  The  plan 
upon  which  the  property  was  to  be  passed  to 
the  benefldai-ies  was  that  upon  the  death  of 
a  testator  the  entire  property  should  vest  in 
the  survivor  with  full  power  of  disposition, 
and  that  when  the  survivor  died  it  should 
vest  in  the  trustees  for  15  yeai-s,  and  during 
that  time  the  income  of  the  property  should 
be  divided  among  the  living  children  and  the 
heirs  Of  'the  body  of  any  deceased  children 
in  the  proportions  named.  It  is  very  mani- 
fest that  the  testators  intended  that  their 
property  should  go  to  blood  relatives  only,  and 
tbat  neither  the  defendant  nor  any  spouse  of 
a  deceased  child  should  rec^ve  any  share  in 
the  estate  except  the  sum  of  $600.  l%elr 
declared  purpose  was  that  the  property 
should  go  to  the  living  children  or  the  bodily 
heirs  of  deceased  children,  and  the  defend- 
ant, not  being  in  either  class,  has  no  Interest 
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In  the  estate  except  In  the  apedllc  gift  of 
money.  Her  husband,  William  F.  Brown, 
would  have  been  entitled  to  share  In  the  es- 
tate if  he  bad  been  Uvlng  when  the  time  of 
distribution  came,  bnt,  having  died  before 
that  time  without  issue,  the  entire  estate 
goes  to  the  saryiving  heirs  named  In  the  will. 
Xo  controversy  appears  to  have  arisen  among 
the  lining  children  of  the  testator  or  the  heirs 
of  deceased  children;  but  If  there  had,  it 
would  have  been  a  matter  of  no  consequence 
to  the  defendant  who  cannot  under  any  dr- 
cumstances  take  more  than  the  bequest  of 
$500. 

Defendant  contends  that  when  the  testator 
John  P.  Brown  died,  her  husband,  William 
F.  Brown,  as  well  as  the  other  children,  ac- 
quired an  Interest  In  his  property,  and  the 
Interest  so  acquired  t>y  him  descended  to  her. 
This  claim  Is  largely  based  upon  the  expres- 
sion in  the  first  paragraph  of  the  will  here- 
tofore referred  to  as  the  only  term  about 
which  there  can  be  any  doubt  or  dispute^  It 
provided  that  "upon  the  death  of  either  of  us, 
the  estate  of  the  other,  real,  personal  and 
mixed,  shall  vest  In  the  survivor,"  etc.  The 
contention  is  that  this  does  not  mean  that  the 
estate  of  the  deceased  shall  vest  In  the  sur- 
vivor, but  refers  only  to  the  estate  of  the  sur- 
Tlvor,  and  gave  her  ftill  control  of  her  own 
estate  while  the  estate  of  the  deceased  tes- 
tator passed  at  once  to  bis  heirs.  The  quot- 
ed sentence,  considered  apart  from  other  pro- 
visions of  the  will,  might  be  open  to  some 
question,  but  when  the  whole  will  is  con- 
sidered together  the  subject  is  free  frotn  any 
reasonable  doubt  The  testators  were  not 
making  the  absurd  provision  that  th^  estate 
of  each  should  continue  to  vest  in  himself 
or  herself  while  they  were  living.  A  pro- 
vision of  a  will  was  not  necessary  to  give 
a  survivor  an  estate  which  he  already  had. 
It  Is  obvious  that  In  the  use  of  the  loose  ex- 
pression it  was  the  purpose  of  the  testators 
to  provide  for  the  devolution  and  vesting  of 
the  estate  of  the  deceased,  and  not  that  of 
the  survivor.  The  estate  of  the  "other" 
mentioned  was  evidently  the  one  other  than 
the  survivor.  This  Is  apparent  from  other 
provisions  of  the  will  to  the  effect  that  the 
property  of  both  should  be  k^t  together  un- 
til final  distribution,  and  should  then  pass 
together.  Sy>r  instance.  In  the  third  para- 
graph it  is  provided  that  "upon  the  death  of 
the  surviving  testator,  the  ^tlre  estate  of 
both  of  us,  as  then  existing,  real,  personal 
or  mixed,  shall  vest  In  the  trustees,"  etc. 
A  canon  of  construction  to  which  all  other 
rules  are  subordinate  is  that  the  inteatlon 
of  the  testator  as  gathered  from  all  parts  of 
the  wUl  Is  to  be  given  eflFect  and  that  a  doubt- 
ful or  inaccurate  expression  cannot  be  per- 
mitted to  defeat  the  obvious  intent  of  the 
testator.  Bmst  v.  Foster,  68  Kan.  438,  49 
Pac.  K27;  Blair  ▼.  Blair,  82  Kan.  464,  108 
Pac  827.    After  the  death  of  John  P.  Brown 


the  oitire  estate  remained  intact,  vested  in 
Sarah  Brown  who  had  full  power  of  dis- 
position, and  when  she  died  the  estate  vested 
in  the  trustees  imtll  the  expiration  of  the 
trust  period.  During  that  period  the  in- 
come of  the  pr(q;>erty  was  to  be  divided 
among  two  classes,  namely,  living  cbildron 
and  the  bodily  heirs  of  deceased  childt;n. 
The  beneficiaries  acquired  no  other  interest 
in  the  property  until  15  years  after  the  sur- 
viving testator  died  when  the  estate  passed 
to  children  then  living  and  the  heirs  of  the 
body  of  deceased  children.  It  was  competent 
for  the  testators  to  provide  that  a  vested  es- 
tate should  not  pass  to  the  children  until 
a  stated  time,  and  the  rule  Is  that  where  a 
gift  is  made  to  members  of  a  class  to  be  as- 
certained at  a  future  time  those  only  take 
who  are  in  existence  at  that  time.  The  prop- 
erty of  the  estate  keirt;  as  an  entirety  was 
ultimately  to  go  to  two  classes  In  proportion- 
ate shares  to  be  ascertained  at  the  end  of 
the  trust,  and  was  not  devised  to  individuals: 
How  much  the  living  children  were  to  re- 
ceive could  not  be  known  until  that  time.  If 
one  of  the  children  died  without  issue  the 
shares  of  the  living  children  would  be  projwr- 
tlonately  larger,  and  likewise  the  shares 
which  the  bodily  heirs  of  a  deceased  child 
would  receive  would  be  Increased  and,  of 
course,  if  their  children  who  died  left  issue, 
the  shares  taken  by  each  would  be  the  same 
as  if  all  the  children  of  the  testator  had  liv- 
ed untU  the  time  of  distribution.  When  the 
time  came  for  the  passing  and  vesting  of  the 
estate  in  the  beneficiaries  the  question  then 
was,  How  many  are  there  in  the  class  of 
living  children  ?  and  that  is  to  be  ascertained 
OS  of  the  time  of  distribution.  Brewick  v. 
Anderson,  267  IlL  160,  107  N.  E.  878;  Baker 
V.  Hlbbs,  167  Iowa,  174, 149  N.  W.  85;  Dexter 
V.  Attorney  General,  224  Mass.  215, 112  N.  E. 
946. 

[3]  No  part  of  the  estate  can  be  set  aside 
by  reason  of  the  life  of  William  F.  Brown,  as 
he  'died  before  the  time  of  distribution  and 
the  death  of  his  mother,  and  he  left  no  heirs 
of  his  body.  As  no  part  of  the  estate  was 
vested  in  him,  none  of  it  descended  to  his 
wife,  and  nothing  in  the  will  is  clearer  than 
the  purpose  that  the  spouse  of  a  deceased 
child  should  receive  $500  out  of  the  estate, 
and  no  mor& 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


an  Kan.  324) 
HcOILL  V.  McGILIi.    (No.  20942.)* 
(Supreme  Court  ol  Kansas.    July  7,  1917.) 

(Si/Uahu$  by  the  Court.) 

1.  DivoBCE  «=>243— Ai-nioNT— RxLKASB. 

After  a  decree  of  divorce,  and  an  order  for 
the  payment  of  alimony  in  monthly  installment!!, 
the  defendant  sought  to  obtain  from  plaintiff's 
counsel  a  release  of  the  order,  and  paid  him 
$25.    It  appears  that  ooonael  did  not  intend  to 


«E9For  other  oims  ae«  mum  tople  wtd  KBT-NUMBBR  In  alt  Ker-Nnmbend  Digesta  and 
•Rehearing  denied  July  11.  1917. 
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release  the  Judgment,  and  had  no  authority  80  to 
do,  but  intended  only  to  receipt  for  an  attorney's 
fee.  The  entry  on  the  judgment  doclcet  con- 
sisted of  the  two  words,  "Judgment  released." 
Held,  that  no  lawful  release  of  the  order  for 
the  payment  of  alimony  was  shown. 

(Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.   H  684^^6.] 

2.  DivoKCE  «=»256,  277  —  Alimont  —  Lien  — 
Limitation  of  Actions — Running  of  Stat- 
ute—Effkcjt. 

The  order  for  the  payment  of  alimony  in 
monthly  installments  did  not  of  itself  constitute 
a  lien  upon  any  land  of  the  defendant  within 
the  county.  Whether  or  not  any  part  of  such 
order  became  dormant  for  failure  for  20  years  to 
take  an.v  steps  towards  its  enforcement,  it  can- 
not be  held  that  all  the  monthly  payments  re- 
quired thereby  were  barred  by  the  statute  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  $S  725,  726,  73a-734%.] 

3.  DivoBCE  <g=>247—Aij[M0NT— Release. 

The  general  rule  is  that  a  divorced  wife's 
remarriage  to  another  does  not  of  itself  oper- 
ate as  a  release  of  the  former  husband's  obliga- 
tion to  pay  alimony,  although  it  may  well  fur- 
nish a  ground  for  discharging  him  from  further 
payments. 

pSd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  ii  689,  697-700,  733,  736.] 

4.  Divorce  <S=277—ALnf0NT— Release. 

From  the  record  it  does  not  appear  that  the 
plaintiff  by  laches  has  lost  her  right  t6  all  the 
monthly  payments  ordered  to  be  made  to  her  by 
the  defendant;  mere  delay  not  necessarily  con- 
stituting laches. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  a  733-734%.] 

6.  DivoBCB     <S=>269(12):-Alimony— Pboceed- 

INO    FOB    ENFOBCEMENT. 

_  It  is  held  that  the  plaintiff  made  out  a 
prima  facie  case,  and  it  was  error  to  deny  her 
motion  to  require  the  defendant  to  show  cause 
why  he  should  not  be  held  in  contempt  for  feil- 
ure  to  obey  the  order  to  pay  alimony. 

West  and  Marshall,  JJ.,  dissenting. 

AK)eal  from  .District  Court,  Edwards 
County. 

Action  between  Dakota  McGlll  and  O.  F. 
McOlU.  On  motion  by  plaintiff  for  order  on 
defendant  to  show  cause  why  he  should  not 
be  required  to  pay  alimony.  From  an  order 
discharging  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Madison  &  Van  Eiper,  of  Dodge  City,  and 
F.  Dvunont  Smith,  of  Hutchlni^on,  for  appel- 
lant   A.  L.  Moffat,  of  Kinsley,  for  appellea 


WEST,  J.  The  plaintiff  on  January  14, 
1916,  filed  a  motion  praying  that  an  order  is- 
sue to  the  defendant  to  appear  and  show 
cause  why  be  should  not  be  adjudged  guilty 
of  contempt  for  failing  to  comply  with  an 
order  made  by  the  court  on  October  15,  1895, 
requiring  him  to  pay  the  plaintiff  $10  a  month 
alimony  on  the  1st  day  o£  each  month ;  a  di- 
vorce having  been  granted  to  the  plaintiff  at 
that  time.  The  defendant  moved  to  set  aside 
the  Judgment  for  alimony,  setting  up  that 
the  Judgment  had  been  released,  that  since 
the  release  no  payment  had  been  made,  and 


that  tlie  plaintiff  was  barred  from  any  relief 
by  tile  statute  of  limitations. 

It  appears  that  after  the  dlvoroe  the  plain- 
tiff, with  her  two.  little  girls,  lived  with  her 
parents  nntil  s<nne  eight  years  before  filing 
her  motion,  most  of  the  time  being  spent  in 
South  CaroUna;  that  she  raised  and  snpportr 
ed  the  children,  who  are  now  married,  without 
any  help  from  the  defendant;  that  in  1906 
she  remarried,  lived  about  two  years  witli 
her  second  husband,  and  was  divorced  from 
him  on  tbe  grounds  of  drunkenness  and  cru- 
elty, being  awarded  no  alimony.  A  year  or 
two  after  the  divorce  between  the  parties 
hereto,  the  defendant  desired  to  have  the  ali- 
mony ordered  released,  and  claims  to  have 
paid  couns^  for  plaintiff,  who  is  also  her 
counsel  now,  for  a  release.  The  appearance 
docket  shows  a  charge  of  5  cents  for  filing 
release,  and  20  cents  tor  entering)  it  on  the 
Judgment  docket  The  files  are  lost  The 
entry  on  the  Judgment  docket  consists  of  two 
words,  "Judgment  released."  Plaintiffs  coun- 
sel testified  that  the  defendant  wanted  to 
know  If  he  would  press  him  for  alimony  If 
he  came  back,  to  whldb  counsel  responded 
that  he  knew  nothing  about  the  plaintiff,  as 
she  bad  left  the  country,  and  that  upon  re- 
ceipt of  (25  attorney's  fee,  he  having  noth- 
ing to  do  with  the  alimony,  he  would  not 
press  that,  and  that  he  executed  a  release  for 
his  attorney's  fee,  but  had  no  authority  to 
compromise  or  release  plaintiff's  alimony. 
The  defendant  was  remarried  In  1897.  No 
effort  heretofore  seems  to  have  been  made  to 
requite  any  attention  to  be  paid  to  ,tbe  ali- 
mony order.  Tbe  court  discharged  tbe  de- 
fendant, and  the  plaintiff  appeals. 

[1]  The  defendant  seeks  to  justify  the  ac- 
tion of  the  court  on  the  grounds  that  the  reo- 
ord  showed  a  release,  that  the  proceeding 
was  barred  by  the  statute  of  Umltaticms, 
that  the  plaintiff's  remarriage  had  the  ^ect 
of  depriving  her  of  any  further  right  to  look 
to  the  defendant  for  allm<Hiy,  and  that  she 
was  guilty  of  laches.  From  the  testimony 
it  does  not  appear  that  the  Judgment  or  or- 
der requiring  the  payment  of  alimony  was 
ever  In  fact  or  in  law  released,  although  it 
may  well  be  that  the  defendant  thought  he 
had  secured  its  release.  From  the  showing 
made,  the  plaintiff  did  not  consent  to  any 
release,  nor  authorize  her  counsel  to  execute 
any,  and  what  was  done  regarding  the  pay- 
ment of  an  attorney's  fee,  together  with  the 
entry  of  the  two  words,  "Judgment  released," 
on  the  docket,  are  not  deemed  sufficient  to 
operate  as  a  satisfaction. 

[2]  The  statute  of  limitations  is  Invoked  on 
the  theory  that  the  order  for  the  payment  of 
alimony  amounts  to  a  Judgment,  collectible 
on  execution  and  liable  to  dormancy  in  five 
years.  Section  7346  of  the  General  Statutes 
of  1915  (Code  C!iv.  Proc.  i  442)  provides  that 
unless  execution  be  sued  out  within  five 
years  from  the  date  of  a  Judgment  it  shall 
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tiecome  dormant  and  cease  to  operate  as  a. 
UeD  CD  tbe  estate  of  the  Judgment  debtorl 
By  section  7320  (Code  Civ.  Proc.  §  416)  Judg- 
ments are  made  Hens  on  tiie  real  estate  of 
the  debtor  within  the  county  where  they  are 
rendered.    In  Scott  v.  Scott,  80  Kan.  489, 
103  Pac.  1006,  25  U  R.  A.  (N.  S.)  132,  133 
Am.  St.  Rep.  217,  18  Ann.  Cas.  664,  the  na- 
ture of  an  order  for  the  payment  of  alimony 
was  considered,  and  it  was  held  that  an  al- 
lowance of  permanent  alimony  payable  in  In- 
stallments does  not  create  a  lien  on  the  prop- 
erty of  the  husband,  unless  the  record  affirm- 
atively discloses  that  the  court  Intended  It  to 
hare  that  effect.    It  was  said  In  the  opinion 
that  a  decree  for  alimony  fits  the  definition 
o£  a  Judgment  under  section  395  of  the  Civil 
CSode,  but  that,  as  the  court  in  making  the 
order  has  full  control  of  the  matter  as  to 
whether  or  on  what  property  it  shall  become 
a  lien,  in  the  absence  of  any  direction  the  fair 
Inference  is  that  the  court  intends  the  or- 
der to  be  enforced  by  an  attachment  for  con- 
tonpt,  and  not  by  lien  and  execution.    Wheth- 
er any  other  proceeding  would  be  necessary  to 
keep  an  order  of  this  sort  alive  is  not  dis- 
cussed, and  need  not  be  determined  at  this 
time.    Even  on  the  theory  of  statutory  dor- 
mancy, each  succeeding  month  brings  a  new 
liability,  and  the  dormancy  of  the  order  as 
to  payments  up  to  a  certain  date  would  not 
have  tJtie  effect  of  barring  the  plaintiff  from 
subsequent  payments  on  which,  on  any  theo- 
ry, the  statute  of  limitations  had  not  run. 
Touching  various  phases  of  this  question  the 
following  authorities   are   more  or   less   in 
point:    23  Cyc.  1510;    liemert  v.  Lemert,  72 
Ohio  St  364,  74  N.  E.  194,  106  Am.  St  Rep. 
621,  2  Ann.  Cas.  914;    Peeke  v.  Fitzpatrick, 
74  Ohio  St.  396,  78  N.  B.  519,  6  Ann.  Cas.  824 ; 
Dewey  v.  Dewey,  151  Mich.  586,  115  N.  W. 
735;    De  Uprey  v.  De  Uprey,  23  Cal.  352; 
Gaston  v.  Gaston,  114  Cal.  542,  46  Paa  609, 
55  Am.  St  Rep.  86;  Stokes  v.  Sanborn,  45  N. 
H.  274;    Sctauler  v.  Schuler,  209  111.  522,  71 
K  B.  16. 

[3]  Whatever  may  be  thought,  or  should  be 
thought,  about  the  policy  or  propriety  of  re- 
quiring a  divorced  husband  to  continue  pay- 
ments of  alimony  to  a  wife  remarried  to  an- 
other man,  the  authorities  are  preponderant 
in  support  of  the  doctrine  that  her  renuir- 
riage  does  not  of  itself  operate  aa  a  release 
of  the  obligation,  although  it  may  well  be  a 
ground  of  application  for  discharging  the 
defendant  from  further  payments.  14  Cya 
787 ;  1  R.  O.  U  p.  960;  2  A.  &  B.  Eacy.  (2d 
Ed.)  138 ;  note,  11  Ann.  Cas.  623. 

[4,  t]  It  is  argued  that  the  dalm  is  stale 
and  the  plaintiff  has  been  guilty  of  laches. 
But  from  the  meager  shovdng  furnished  by 
the  record,  the  hardships  endured  by  tbe 
plaintiff,  and  the  absence  of  any  testimony 
touching  the  past  or  present  ability  of  the 
defendant  to  pay,  it  does  not  appear  that  by 
her  delay  the  plaintiff  has  lost  all  her  rights 


to  all  the  monthly  payments  ordered  to  be 
made  to  her.  Mere  delay  does  not  necessari- 
ly constitute  laches.  Hudson  v.  Herman,  81 
Kan.  627,  107  Pac.  35;  Harris  v.  Defen- 
bangh,  82  KaiL  765,  109  Pac.  681;  Dusenbery 
v.  BldweU,  86  Kan.  666, 121  Pae  1098 ;  Osln- 
cup  v.  Henthom,  89  Kan.  58,  130  Pac.  652, 
46  U  B.  A,  (N.  S.)  174,  Ann.  Cas.  1914C,  1262; 
Caty  of  Hutchinson  ▼.  Hutchinson,  92  Kan. 
618,  141  Pac.  589,  52  U  B.  A.  (N.  S.)  1166. 

The  majority  of  the  court  are  of  the  opin- 
ion, and  hold,  that  the  plaintiff  made  out  a 
prima  facie  case  by  virtue  of  which  the  de- 
fendant should  have  been  required  to  show 
cause  why  he  should  not  be  held  in  contempt, 
and  that  no  sufficient  showing  of  the  kind 
was  made  by  him. 

The  order  dist^arging  the  defendant  is 
reversed,  and  tbe  cause  remanded  for  fur- 
ther proceedings. 

JOHNSTON,  O.  J.,  and  BUROH,  MASON. 
POBTBJR,  and  DAWSON,  JJ.,  concur.  WEST 
and  MARSHALEj,  JJ.,  dlssei^ 

(101  Kan.  S30) 

FAIRCHILD  et  al.  v.   CITY   OF  HOL- 

TON  et  al.    (Na  20946.) 
(Supreme  0>urt  of  Kansas.    July  7,  1917.) 

(Byllabut  by  the  Court.) 

1.  MUNICIPAI.  COKPOEATIONS  <S='280(2)— PaV- 

iNO  Improvement— NECESsmr — Stattjtb. 
Under  a  statute  (Gen.  St  1915,  S  1764) 
which  authorizes  the  mayor  and  commissioners 
of  a  city  of  the  second  class  to  pave  a  street 
when  they  deem  it  necessary  to  do  so,  subject 
to  tie  right  of  the  resident  owners  of  more 
than  one-half  of  the  property  subject  to  taxa- 
tion for  such  paving  to  protest  and  thus  prevent 
the  projected  improvement,  it  is  immaterial 
whether  the  mayor  and  commissioners  deter- 
mined the  necessity  for  the  paving  upon  their 
own  initiative  or  were  prompted  to  consider 
the  matter  on  a  petitum  of  resident  property 
owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  741.] 

2.  Municipal  Cobpoeations  i©=»297(1)— Pat- 
IKO  Impbovement — Pbotest. 

Seven  blocks  of  a  street  had  been  paved ;  it 
was  proposed  to  pave  three  blocks  of  the  same 
street ;  and  there  was  one  intervening  block  be- 
tween the  completed  and  the  proposed  paving. 
A  protest  by  the  residents  of  the  intervening 
block  against  the  proposed  paving  of  the  three 
blocks  was  without  legal  effect,  and  could  not 
prevent  the  proposed  paving,  since  such  protes- 
tants  were  not  affected  by  the  proposed  paving. 
[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  797.] 

3.  Municipal  Corpohations  <8=»297(1)— Pav- 
ing iMPROVBatENT— Pbotest. 

It  takes  nothing  from  the  force  of  the  pn^ 
osition  announced  in  paragraph  2  of  the  sylla- 
bus that  when  the  proposed  three  blocks  of 
paving  are  completed  the  intervening  block  can 
be  paved  to  connect  the  two  paved  portions  of 
the  street  under  another  statute  (Laws  1911,  c. 
123)  at  tbe  discretion  of  the  cit^  and  without 
the  sanction  or  acquiescence  of  the  property 
owners  of  that  block. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  797.] 
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4.  IiTjimoTion  «a»74— Aon  or  Murioifai. 

OFnCKRB. 

No  court  can  enjoin  a  city  and  its  officers 
from  the  bona  fide  exercise  of  official  powers 
clearly  conferred  upon  them  by  statute,  and  a 
court  can  only  interfere  where  official  powers 
are  clearly  abused,  a  fact  nonexistent  in  the  in- 
stant case. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  142,  150.] 

5.  Mu.'^iciPAi.  Corporations  «=»279— Paving 

lUPROVKUENX— PboFOSED       ObDINANOB— EF- 
FECT. 

Where  a  city  and  its  officials  are  lawfully 
undertaking  to  pave  a  portion  of  a  street,  and 
the  project  is  interrupted  by  insufficient  protests 
and  later  by  a  proposed  ordinance  initiated  by 
electors  under  section  1861  of  the  General  Stat- 
utes of  1915  and  the  proposed  ordinance  is  sub- 
mitted to  the  people  at  an  election  and  defeated, 
the  proposed  ordinance  is  no  longer  of  any  ef- 
fect, and  it  does  not  prevent  the  city  and  its 
officials  from  proceeding  with  the  project  to 
pave  the  street  as  originally  undertaken. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IXg.  }  739.J 

6.  Municipal  Corporations  €=»279— Paving 
Improvement— Ordinance— Amendment. 

An  ordinary  dty  ordinance  for  the  paving 
of  a  portion  »f  a  street  "with  vertical  fiber 
brick  on  concrete  base  with  asphalt  filler"  is 
not  a  mere  amendment  to  an  ordinance  proposed 
and  defeated  by  tlie  people,  and  which  had  pro- 
vided for  the  paving  ''with  a  one-course  con- 
crete pavement  not  less  than  six  inches  thick." 
[Ed.  Note.— For  other  cases,  see  Mudicipal 
Corporations,  Cent  Dig.  j  739.] 

Appeal  from  District  Court,  Jackson 
County. 

Action  for  Injunction  by  Edith  B.  Fair- 
child  and  others  against  the  City  of  Helton 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Thos.  A.  Falrchild  and  James  H.  Lowell, 
both  of  Holton,  for  appellants.  E.  B.  Sloan, 
of  Holton,  for  appellees. 


DAWSON,  J.  In  this  action  the  plaintiffs 
sought  to  enjoin  the  dty  of  Holton. and  Its 
officers  from  paving  three  blocks  of  Fifth 
street,  the  principal  thoroughfare  extending 
east  and  west  in  that  city.  Theretofore  sev- 
en blocks  of  the  street  bad  been  paved,  and 
the  proposed  Improvement  was  an  extension 
of  that  paving  except  for  a  hiatus  of  one 
block,  that  is  to  say,  there  were  seven  blocks 
of  completed  paving,  one  block  to  remain  un- 
paved  for  the  time  being,  and  the  proposed 
paving  of  three  blocks  Involved  In  this  suit. 
Pursuant  to  section  1704  of  the  General  Stat- 
utes of  1916,  the  mayor  and  commissioners 
adopted  a  resolution  to  pave  the  three  blocks 
in  question.  A  protest  was  presented,  sign- 
ed by  the  resident  owners  of  something  less 
than  half  the  property  affected.  A  protest 
was  also  made  by  the  resident  owners  of  the 
intervening  block  between  the  proposed  pav- 
ing and  the  completed  paving.  The  first 
protest  was  disregarded  as  Insufficient,  and 
and  the  second  protest  was  Ignored  alto- 
gether. Before  the  city  officials  took  fur- 
ther action,  an  ordinance  was  prepared  and 


presented  (under  the  privile^  of  Inltlativs 
conferred  upon  electors  In  cities  governed  by 
commission.  Gen.  Stat  1915,  {  1S61),  praying 
that  the  dty  commission  enact  It  or  submit 
it  to  ■  vote  of  the  people.  It  provided  for 
paving  the  three  blocks  In  question  "with 
a  one-course  concrete  pavement  not  less  than 
six  indies  thick."  The  commission  declin- 
ed to  enad  it,  and  submitted  It  to  the  elec- 
tors, and  It  was  defeated.  Thereupon  the  city 
offldals  took  up  the  work  of  paving  the  three 
blocks  at  the  point  where  It  was  interrupted 
by  the  protests  and  by  the  initiative  and  elec- 
tion, and  enacted  an  ordinance  for  the  pav- 
ing of  the  three  blocks  with  "vertical  fiber 
brick  on  five-inch  concrete  base  with  asphalt 
filler."  It  was  to  enjoin  proceedings  under 
this  ordinance,  and  to  enjoin  the  levy  of  taxes 
to  pay  for  this  paving,  that  tlils  action  was 
instituted.  The  dlstrid  court  made  many 
findings  of  fact,  refused  to.  make  certain  find- 
ings requested  by  plaintiffs,  and  gave  Judg- 
ment for  defendants. 

[1]  PlalntlfTs  complain  of  the  trial  court's 
finding  that  a  number  of  resident  property 
owners  affected  by  the  paving  had  petitioned 
the  city  commission  to  pave.  The  mayor  and 
one  of  the  commissioners  testified  that  such 
was  the  fact  The  fact  Itself  is  not  a  vital 
one  In  this  case,  since  the  statute  flid  not 
require  a  petition,  but  made  It  discretionary 
with  the  commii<sion  and  subject  only  to  a 
protest  of  resident  owners  of  more  than  half 
the  property  affeded  (Gen.  Stat  1915,  I 
1764),  but  If  this  were  a  vital  fact  in  the 
case,  the  trial  court's  finding  is  bound  to 
stand  under  the  familiar  rule  that  the  Su- 
preme Court  never  disturte  a  trial  court's 
findings  when  there  Is  some  competent  evi- 
dence to  support  them. 

[2-4]  Plaintiffs  next  complain  of  the  trial 
court's  refusal  to  find  that  a  majority  of  the 
resident  property  owners  of  the  intervening 
block  between  the  completed  paving  and  the 
proposed  paving  were  opposed  to  the  Improve- 
ment, and  that  the  dty  offidals  knew  of  their 
opposition,  and  that  the  city  offldals  had 
it  In  mind,  as  soon  as  the  three  blocks  in 
question  were  paved,  to  pave  the  Intervening 
block  under  the  power  conferred  on  the  dty 
by  chapter  123  of  the  Laws  of  1911^  without 
the  consent  of  the  residents  of  that  block, 
thus  securing  the  pavement  of  the  entire 
length  of  the  street  Even  If  the  trial  court 
had  gratified  the  plaintiffs  by  making  sudi 
finding.  It  would  not  have  affected  the  re- 
sult, nor  would  It  have  warranted  a  Judg- 
ment for  plaintiffs.  The  number  of  the  op- 
posing residents  of  the  Intervening  block 
could  not  be  added  to  the  opposing  number 
of  residents  on  the  three  blocks  affected,  la 
order  to  make  a  majority  against  the  paving. 
The  statute  contemplates  nothing  of  the  sort 

When  the  dty  officials  are  proceeding  ac- 
cording to  law,  their  offldal  work  may  not 
be  interfered  with  by  Injunction.  It  \a  never 
unlawful  to  plan,  to  do,  or  to  set  about  the  do- 
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Ing  of,  anytblng  which  the  law  permlta  Sev- 
en blocks  of  the  street  were  paved.  Three 
blocks  of  the  same  street  were  about  to  be 
paved  In  conformity  with  the  statntea.  When 
this  should  be  accomplished,  the  one  Inter- 
vening block  conld  be  paved  without  hin- 
drance from  obstructionists  and  regardless  of 
their  objections.  That  is  precisely  the  pur- 
pose, or  one  of  the  purposes,  of  chapter  123 
of  the  Iaws  of  1911.  Section  1  in  part  reads: 
"And  in  all  cases  when  two  or  more  portions 
of  any  street  or  alley  have  been  graded,  gutter- 
ed, curbed,  paved,  or  macadamized,  and  Inter- 
vening portions  of  said  street  or  alley  have  not 
been  graded,  guttered,  curbed,  paved,  or  ma- 
cadamized, the  mayor  and  council  or  board  of 
commissioners,  may  by  resolution  cause  the  in- 
tervening portion  to  be  graded,  guttered,  curbed, 
paved  or  macadamized  not  to  exceed  two  blocks, 
and  levy  special  assessments  to  i>ay  for  the 
•ame." 

It  is  contended  that  the  paving  was  un- 
necessary, and  that  tlie  action  of  the  cl^  of- 
ficials was  arbitrary.  The  court  found  oth- 
erwise, and  made  a  finding  that  the  best 
interests  of  the  dty  would  be  served  by  pav- 
ing the  three  blocks  in  controversy.  That 
was  further  than  the  court  needed  to  go,  for 
that  matter  was  vested  in  the  city,  and  not  in 
the  court,  and  so  long  as  the  court  failed 
to  find  that  the  city  bad  abused  Its  power, 
there  could  be  no  judicial  Interference  even 
if  the  court  itself  had  thought  the  paving 
unnecessary. 

(B,  •].  Another  contention  of  plaintiffs  Is 
that  since  the  people  bad  defeated  an  ordi- 
nance (prepared  under  the  privilege  of  the 
initiative)  proposing  to  pave  the  three  blocks, 
the  city  had  no  power  to  proceed;  that  the 
action  of  the  electors  settled  the  proposi- 
tion.   The  statute  relied  on,  in  part,  reads: 

"And  any  ordinance  proposed  by  petition  [the 
initiative]  or  which  shall  be  adopted  by  a  vote 
of  the  people,  cannot  be  repealed  or  amended 
except  by  a  vote  of  the  people,"  Gen.  Stat. 
1915,  {  1861. 

Plaintiffs  urge  that  notwithstanding  the  de- 
feat of  this  proposed  ordinance  it  Is  still 
of  sufficient  potency  to  prevent  Its  amend- 
ment by  a  common  city  ordinance,  and  that 
the  ordinance  providing  for  the  paving  of  the 
three  blocks  "with  vertical  fiber  brick  on 
five-inch  base  with  asphalt  filler"  is  a  mere 
amendment  -  to  the  ordinance  Initiated  and 
defeated  by  the  electors  hi  which  It  was  pro- 
posed to  pave  the  three  blocks  "with  a  one- 
course  concrete  pavement  not  less  than  six 
inches  thldt."  We  think  not.  The  electors 
might  be  perfectly  willing  to  have  a  flrst- 
dass  pavement,  and  that  contemplated  by  the 
dty  officials  might  be  highly  satisfactory, 
while  a  one-course  pavement  might  be  a 
worthless  waste  of  money.  But  the  statute 
cannot  mean  what  plaintiffs  contend.  Bead 
as  plaintiffs  wonld  read  it,  the  proposed  ordi- 
nance which  was  rendered  abortive  by  an  ad- 
verse vote  of  the  electors  would  need  to  be 
amended  by  a  vote  of  the  people,  and  could 
be  amended  In  that  manner,   and  then  it 


wonld  become  once  more  a  TaUd  proposed 
ordinance  subject  again  to  a  vote  of  the  peo- 
ple. Carrying  this  a  little  further,  but  only 
to  show  the  absurdity  of  this  contention,  if 
the  amendment  to  the  -  proposed  ordinance 
were  lost,  it,  too,  would  need  another  pro- 
posed amendment  to  the  proposed  and  de- 
feated amendment  to  the  proposed  and  de- 
feated ordinance  before  the  project  of  pav- 
ing this  portion  of  the  street  could  again  be 
undertaken.  Maybe  these  deductions  are  not 
necessary  to  show  the  fallacy  of  plaintiffs' 
contentions,  but  they  do  show  it  The  stat- 
ute merely  means  that  an  ordinance  pro- 
posed by  the  people,  and  which  is  adopted 
either  by  the  city  commission  or  by  the  elec- 
tors, or  one  proposed  by  the  city  commission 
and  submitted  to  and  adopted  by  the  people, 
can  only  be  amended  or  repealed  by  the  peo- 
ple. An  ordinance  defeated  by  the  people  is 
dead.  It  has  no  longer  any  effect  or  conse- 
quence upon  the  future  action  of  the  people 
or  their  dty  offidals. 

Little  more  need  be  said  on  this  subject. 
Many  cases  are  dted,  and  many  more  could 
be  cited,  to  the  effect  that  what  cannot 
be  done  directly  cannot  be  done  indirectly. 
But  the  paving  of  the  three  blocks  was  un- 
dertaken directly  and  pursuant  to  statutory 
authority.  Gen.  Stat  1915,  i  1764.  Nothing 
indirect  or  evasive  of  the  law  in  letter  or 
spirit  was  attempted.  The  paving  of  the 
intervening  block  between  these  three  blocks 
and  the  seven  blocks  already  i>aved  will  not 
need  to  be  done  Indirectly,  at  least  that  can- 
not be  assumed,  since  the  act  of  1911  (chap- 
ter 123)  gives  express  and  direct  authority 
therefor. 

The  Judgment  was  correct,  and  this  ren- 
ders it  unnecessary  to  notice  the  interesting 
question  presented  in  defendant's  motion  to 
dismiss. 

Aflirmed,    All  tlie  Justices  concurring. 


aoi  Kan.  3T7) 
STATE  ex  rd.  BEEWSTEB,  Atty.  Gen.,  v. 
BOSS,  State  Superintendent  of  Public 
Instruction,  et  al.    (No.  20903.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 

(ByUabua  ly  the  Court.) 

1.  Licenses  iS=>1  —  Inspection  —  Fehb— Bkv- 

XNUK  Measttbes. 
The  disproportion  between  the  amount  of 
fees  collected  under  a  statute  purporting  to  be 
an  Inspection  measure  and  the  expenses  in- 
curred in  its  execution  will  justify  a  court  in 
holding  it  to  be  invalid  only  when  one  of  two 
conditions  is  mot:  £Uther  the  discrepancy  must 
be  so  great  that  the  codrt  is  forced  to  the 
conclusion  that  the  Le^slature  in  the  first  in- 
stance acted  in  bad  faith,  end  intended  to  pro- 
vide a  revenue  under  the  pretext  of  requiring 
an  inspection,  or  else  the  Legislature  must  have 
neglected  an  opportunity  to  revise  the  charge* 
exacted,  after  experience  had  shown  those  pre- 
viously imposed  to  be  excessive. 

[Bid.    Note. — For   other   cases,   see   Licenses, 
Cent.  Dig.  {  1.] 
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2.  LicKNBEB  «=>1  —  Motion  Pictobbs  —  Cen- 
sorship. 
The  fact  that  in  the  first  two  years  of  its 
enforcement  the  statute  of  1913  providing  for 
the  censorship  of  moving  pictures  yleldihd  an 
income  of  practically  four  times  the  cost  of 
its  administration  is  not  enough  to  compel  the 
conclusion  that  it  was  intended  by  the  Legis- 
lature as  a  revenue  measure. 

[Ed.  Note. — For  other  cases,  see  Idcensee, 
Cent.  Dig.  {  1.] 

8.  Thkatbbs  and  Shows  «=»3— Motion  Pio- 

TUHE8— Statutes. 
The  provision  of  the  statute  referred  to 
authorizing  tho  appointment  of  additional  clerks 
in  the  office  of  the  state  superintendent  of  pub- 
lic instruction  is  held  to  imply  that  they  were 
to  assist  in  inspecting  and  passing  upon  films, 
although  by  the  terms  of  the  act  uiat  duty 
was  laid  upon  the  superintendent. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  {  3.] 

Original  application  by  the  State  of  Kan- 
sas, on  the  relation:  of  S.  M.  Brewster,  At- 
torney General,  for  a  writ  of  mandamus 
against  W.  D.  Ross,  State  Superintendent  of 
Public  Instruction,  and  others.  Writ  issued, 
and  Judgment  for  relator. 

8.  M.  Brewster,  Atty.  Gen.,  and  John  L, 
Hunt  and  S.  N.  Hawkes,  Asst.  Attys.  Gen., 
for  appellant.  Ferry,  Doran  &  Cosgrove,  oi 
Topeka,  for  appellee. 

MASON,  J.  Some  of  the  fees  required  of 
the  exhibitors  of  moving  pictures  for  their 
inspection  under  the  censorehip  statute  of 
1913  (Gen.  Stat.  1915,  §§  10774-10781)  have 
been  paid  to  the  state  superintendent  of  pub- 
lic instruction  under  protest,  the  validity  of 
the  act  referred  to  being  challenged.  To  de- 
termine that  matter  the  Attorney  General 
brings  this  action,  seeking  by  mandamus  to 
obtain  an  order  directing  the  superintendent 
to  pay  to  the  state  treasurer  the  amount  so 
collected;  all  claimants  of  the  fund  being 
.Joined  as  parties.  A  number  of  film  companies 
have  answered  contending  that  the  statute  is 
Invalid,  and  asking  the  return  of  the  money 
they  have  paid.  Evidence  has  been  taken  and 
the  case  Is  submitted  for  final  determination. 
The  principal  objection  made  to  the  act  is 
that  the  income  derived  from  the  fees  col- 
lected so  far  exceeds  the  expenses  of  Its  en- 
forcement as  to  characterize  it  as  a  revenue 
measure,  and  that  when  so  regarded  it 
amounts  to  an  undue  interference  with  inter- 
state  commerce,  and  Is  obnoxious  to  the  pro- 
Tlsious  of  the  state  Constitution  requiring  the 
rate  of  assessment  and  taxation  to  be  uni- 
form (article  11,  {  1),  and  relating  to  the 
statement  of  the  purpose  of  a  tax  in  the 
law  imposing  it.  In  an  attack  made  In 
the  federal  courts  upon  this  statute  it  has 
already  been  definitely  determined  that  it 
does  not  Interfere  with  interstate  commerce 
(Mutual  Film  Corp.  v.  Kansas,  236  U.  S.  230, 
35  Sup.  Ct.  387,  59  L.  Ed.  552,  Ann.  Cas. 
19150,  296),  upon  the  ground,  stated  in  tJie 
opinion  In  a  companion  case  (Mutual  Film 
Corp.  V.  Ohio  Industrial  Comm.,  236  U.  S. 


230,  35  Sup.  Ct.  387,  59  L.  Ed.  552,  Ann.  Cas. 
1915C,  296),  that  the  restriction  to  placed 
upon  the  exhibition  of  films,  and  not  upon 
their  transportation.  The  statute  requires 
the  payment  of  the  fee  and  the  approval  of 
the  film  by  the  examiners  before  Its  exhibi- 
tion, or  its  use,  which  in  this  case  is  perhaps 
the  same  thing.  Viewed  as  a  tax,  the  charge 
seems  to  be  laid  not  upon  the  property,  but 
upon  the  right  or  privilege  of  exhibiting  It. 
A  tax  of  that  character  is  not  'within  the 
operation  of  the  constitutional  provision  re- 
lating to  uniformity  (Wheeler  v.  Welgbtman, 
96  Kan.  50,  65,  149  Pac.  977,  I*  R.  A.  1916A, 
&46),  nor  of  the  requirement  that  tlie  puriwso 
of  the  tax  shall  be  stated  in  the  law  Imposing 
It.  (City  of  Leavenworth  v.  Booth,  15  Kan. 
627;  37  Cyc.  728,  729).  The  oil  inspecUon 
statute,  imposing  a  charge  of  10  cents  a  bar- 
rel, which  was  recently  held  Invalid  by  this 
court  because  of  the  excess  of  revenue  It 
produced  (State  ex  rel.  v.  Cumiskey,  97  Kan. 
343, 165  Paa  47),  amounted  to  a  property  tax, 
for  it  was  required  to  be  paid  before  the  oil 
could  be  sold  or  used.  Moreover,  it  involved 
an  interference  with  interstate  commerce. 

[1]  1.  The  effect  of  the  statute  will  be  ex- 
amined, however,  upon  the  assumption  that 
it  can  be  sustained  only  as  an  Inspection  meu.s- 
ure.  The  mere  fact  that  the  fees  charged 
under  such  a  statute  exceed  the  expense  of 
Its  execution  is  not  enough  to  render  It  in- 
valid. For  Instance,  the  difference  between 
an  income  of  from  |70,000  to  $75,000,  and 
an  outlay  of  from  $55,000  to  $60,000,  has  been 
said  b^  this  court  not  to  afford  a  sufficient 
basis  for  avoiding  such  a  statute.  State  ex 
rel.  V.  Railway  Co.,  87  Kan.  348,  365, 125  Pac. 
98.  To  have  that  effect  one  of  two  conditions 
must  be  met:  Either  the  discrepancy  must 
be  so  great  that  the  court  is  forced  to  the  con- 
clusion that  the  Legislature  In  the  first  in- 
stance acted  in  bad  faith  and  intended  to  pro- 
duce a  revenue  under  the  pretext  of  requir- 
ing an  Inspection,  or  else  the  lawmaKing  body 
must  have  neglected  an  (^Jportunlty  to  revise 
the  charges  exacted  after  experience  had  dem- 
onstrated beyond  controversy  that  as  previ- 
ously Imposed  they  were  unreasonably  and 
unnecessarily  high.  These  principles  are  too 
I  well  established  to  require  extended  discus- 
i  sion,  but  a  brief  reference  will  be  made  to 
the  decisions  on  the  subject  In  a  case  In- 
volving the  validity  of  a  state  law  Imposing 
a  charge  of  25  cents  a  ton  upon  fertilizers  to 
cover  the  cost  of  Inspection,  Interstate  com- 
merce being  incidentally  affected,  It  was  said: 

"It  does  not  appear  to  us  that  evidence  tend- 
ing to  show  that  money  collected  from  this 
source  was  applied  to  other  than  the  purposes 
for  which  it  was  received  should  be  entered  in- 
to on  this  injuiry  into  the  validity  of  the  act 
If  the  receipts  are  found  to  average  largely 
more  than  enough  to  pav  the  expenses,  the 
presumption  would  b»  that  the  Legislature 
would  moderate  the  charge.  But  treating  the 
question  whether  the  charge  of  25  cents  per  ton 
was  shown  to  be  so  excessive  as  to  demonstrate 
a  purpose  other  than  that  which  the  law  de- 
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«4ared,  as  a  Jadidal  qaestlon  we  are  satisfied 
that  comparing  the  receipts  from  this  charge 
with  the  necessary  expenses,  such  as  the  cost 
of  analysis, .  the  salaries  of  inspectors,  tho 
cost  of  tags,  express  charges,  miscellaneous  ez- 
peoaes  of  the  department  in  this  connection, 
and  so  on,  we  cannot  condude  that  the  charge 
is  so  seriously  in  excess  of  what  is  necessary  for 
the  objects  designed  to  be  effected,  as  to  justify 
the  imputation  of  bad  faith  and  change  the 
<4iaracter  of  the  act."  Patapsco  Guano  Co.  t. 
North  Carolina,  171  V.  8.  345,  353,  354,  18 
Sap.  Ct  862,  865,  43  L.  Ed.  191. 

In  a  dissenting  oplolon  In  a  case  involv- 
Ing  an  Inspection  statute,  which  the  majori- 
ty of  the  court  held  to  be  beyond  the  reach  of 
federal  Interference,  the  rule  applicable  If 
the  fact  had  been  otherwise  was  thus  stated: 

"Fees  cannot  be  imposed  for  the  purpose  of 
inspection  upon  companies  doing  an  interstate 
business  which  are  so  far  in  excess  of  the  ex- 
penses of  such  inspection  as  to  make  it  plain 
that  they  were  adopted,  not  as  a  means  of  pay- 
ing such  expenses,  but  as  a  means  of  raising 
revenue."  Pabst  Brewing  Co.  r.  Crenshaw,  19s 
V.  S.  17,  36,  25  Sup.  CS.  662,  558,  49  L.  Ed. 
925.    . 

The  following  are  later  expressions  to  the 
same  general  effect: 

"The  law  being  otherwise  valid,  the  amount 
of  the  inspection  fee  is  not  a  judicial  question; 
it  rests  with  the  Legislature  to  fix  the  amount, 
and  it  can  only  present  a  valid  objection  when 
it  is  shown  that  it  is  so  unreasonable  and  dispro- 
portionate to  the  services  rendered  as  to  attadc 
the  good  faith  of  the  law."  McLean  v.  Denver 
A  Rio  Grande  R.  R.  Co.,  203  U.  S.  38,  56,  27 
Sup.  Ct  1,  5.  51  L.  Ed.  78. 

If  the  trial  made  of  the  act  establishes  the 
facts  to  be  as  asserted,  that  the  exaction  in 
question  is  excessive,  the  presumption  is  that 
in  the  orderly  conduct  of  the  pirblic  business 
of  the  state  the  necessary  correction  will  be 
made  to  cause  tho  act  to  conform  to  the  au- 
thority possessed,  which  is  to  impose  a  fee 
solely  to  recompense  the  state  for  the  expenses 
properly  incurred  in  enforcing  the  authorized 
inspection."  Red  "C"  CMl  Co.  v.  North  Caro- 
lina, 222  U.  S.  380.  393,  394,  32  Sup.  Ot  162, 
155.  56  Ll  Bd.  240. 

"Inspection  necessarily  involves  expense  and 
the  power  to  fix  the  fee,  to  cover  that  expense, 
is  left  primarily  to  the  Legislature  which  must 
exercise  discretion  in  determining  the  amount 
to  be  charged,  since  it  is  impossible  to  tell  ex- 
actly how  much  will  be  realized  under  the  fu- 
ture operations  of  any  law.  Besides,  receipts 
and  disbursements  may  so  vary  from  time  to 
time  that  the  surplus  of  one  year  may  be  needed 
to  snpply  the  deficiency  of  another.  If,  there- 
fore, the  fee  exceed  cost  by  a  sum  not  unrea- 
sonable, no  question  can  arise  as  to  the  valid- 
ity of  the  tax  so  far  as  the  amount  of  the 
charge  is  concerned.  And  even  if  it  appears 
that  the  sum  collected  is  beyond  what  is  needed 
for  inspection  expenses,  the  courts  do  not  in- 
terfere, immediatelv  on  application,  because  ot 
the  presumption  that  the  Legislature  will  re- 
duce the  fees  to  a  proper  sum."  Foote  &  Co. 
T.  Ma^land,  232  17.  S.  494,  503,  504,  34  Sup. 
Ot.  377-379,  58  L.  Ed.  606. 

In  a  recent  state  case  it  was  said: 
"It  is  not  necessary  that  the  Legislature  de- 
termine with  exact  nicety  the  amount  of  the 
inspection  cbarg;es  required  to  carry  its  pur- 
pose into  execution.  This  is  manifestly  impos- 
sible owing  to  the  varying  fluctuations  of  trade. 
Mere  excess  in  net  surplus  revenues  is  of  it- 
self no  warrant  in  disturbing  the  law,  nor 
would  we  feel  disposed  to  hold  that  a  flagrant 
excess  in  a  sinrio  year  over  the  expenses  would 
invalidate  It    What  we  do  hold  is,  that  under 


the  facts  disclosed  here,  where  it  appears  that 
the  fees  are  not  only  excessive  but  are  bdng  con- 
tinued, yielding  each  and  every  year  increasing 
net  revenues,  the  natural  operative  effect  of 
the  inspection  act  thus  shown  is  in  direct  vio- 
lation of  article  1,  section  10,  of  the  United 
States  Constitution,  and  consequently  void." 
Castle  V.  Mason,  91  Ohio  St  296,  305,  110  N. 
£.  463,  465,  Ann.  Cas.  1917A,  164. 

[2]  2.  The  statute  now  under  consideration 
was  enacted  in  1913,  but  owing  to  the  penden- 
cy of  the  case  brought  in  the  federal  court 
challenging  its  validity,  its  enforcement  was 
not  begun  until  April,  1915.  It  required  the 
payment  of  $2  for  each  film  or  reel  examined. 
The  amount  of  fees  collected  for  the  periods 
Indicated,  and  the  expenses  of  Inspection 
which  are  capable  of  exact  ascertainment, 
were: 

Receipts.  E^zpenaes. 

April,  191S,   to  July.  1915 t  3.669  00  t     832  00 

July.    1916,   to   July,   1916 22,876  00  6.603  72 

July.   191<,  to  January.  1917...     8,760  00  3,682  51 

Totals    135.296  OO       $11,018  2S 

In  this  statement  of  expenses  nothing  Is 
Included  for  what  may  fairly  be  termed  the 
overhead  cost,  such  as  the  time  of  salaried 
state  officers — ^the  superintendent  of  public 
Instniction  In  passing  upon  films  In  the  first 
instance,  and  of  the  Governor,  Attorney  Gen- 
eral, and  secretary  of  state  in  considering 
appeals;  the  furnishing  and  lighting  of  a 
room  in  the  state  house  for  the  exhibition 
and  examination  of  films;  and  some  print- 
ing and  other  minor  matters.  It  is  to  be  not- 
ed that  the  disproportion  between  the  rev- 
enue and  the  expendltpre  is  less  for  the  third 
period  than  for  the  second,  and  less  for  the 
second  than  for  the  first.  The  law  in  ques- 
tion has  been  repealed  and  superseded  by  a 
new  act,  which  contains  a  provision  for  a 
reduction  of  the  examination  fee  if  the  re- 
turns prove  more  than  sufficient  to  pay  all 
the  costs  of  its  enforcement  Lews  1917,  c 
308,  §  13.  The  discrepancy  between  the  fees 
collected  and  the  cost  of  administering  the 
law  is  indeed  large,  but  is  not  so  excessive 
as  the  bare  figures  given  would  indicate,  for 
there  is  no  reason  why  the  overhead  expenses 
should  not  be  taken  into  account.  And  It 
Is  to  be  borne  in  mind  that  in  1913  the  Leg- 
islature necessarily  acted  without  practical  ex- 
perience to  guide  Its  judgment  as  to  the  num- 
ber of  films  likely  to  be  submitted,  the  amount 
of  worli  required  for  their  inspection,  and  the 
Incidental  expense  that  would  be  entailed. 
It  is  clear  that  methods  of  administration 
were  adopted  which  simplified  the  procedure 
and  kept  the  expenses  below  what  might  rea- 
sonably have  been  expected.  In  view  of  the 
presumption  in  favor  of  the  constitutionality 
of  the  statute,  and  of  the  good  faith  of  the 
Legislature,  the  court  is  of  the  opinion  that 
the  surplus  Is  not  so  large  as  to  compel  or 
justify  the  conclusion  that  Its  framers  enact- 
ed it  with  the  real  design  of  producing  a  rev- 
enue, and  that  the  avowed  purpose  of  pre- 
venting the  exhibition  of  objectionable  films 
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was  a  mere  pretext  The  sttnatlon  la  not 
parallel  to,  but  In  sharp  contrast  with,  that 
presented  In  the  oil  Inspection  case.  There 
the  relation  of  Income  to  outlay  had  been  es- 
tablished by  the  experience  of  many  years, 
and  the  L^islature,  "although  cognizant  of 
the  facts,  and  although  of  the  opinion  that 
three  cents  a  barrel  was  as  adequate  inspec- 
tion fee,  failed  to  change  the  law."  Here  the 
law  was  changed  at  the  first  opportunity — at 
the  first  session  of  the  Legislature  after  ex- 
perience had  shown  what  fee  would  be  neces- 
sary to  save  the  public  from  loss.  The  sug- 
gestion Is  made  that  the  board  of  review, 
which  under  the  new  statute  Is  authorized  to 
reduce  the  fee  whenever  dreumstancea  Jus- 
tify It,  has  not  exercised  the  power  so  grant- 
ed to  It  The  presumption  Is  that  It  will 
perform  Its  duty  under  the  law,  but  any  fail- 
ure on  its  part  to  do  so  would  affect  the  va- 
lidity of  the  fees  collected  under  the  act  now 
In  force  rather  than  of  those  here  Involved. 

[3]  3.  The  defendant  film  companies  also 
ask  the  return  to  them  of  the  fees  they  have 
paid  on  the  ground  that  the  statute  required 
Inspections  to  be  made  by  the  superintendent 
of  public  instruction,  whereas  in  fact  they 
were  made  by  three  persons  appointed  by 
him  for  the  purpose.  The  act  In  terms  Im- 
posed upon  the  superintendent  the  duty  of 
making  examinations  and  approving  or  re- 
jecting films.  But  it  contained  this  provi- 
sion : 

"ProTidod,  that  for  good  and  sufficient  rea- 
sons shown,  thp  Governor  may  authorize  the  em- 
ployment by  the  superintendent  of  public  in- 
struction, one  or  more  additional  derks  in  his 
office  as  may  be  necessary,  at  a  per  diem  not  to 
exceed  three  dollnrs  per  day  for  each  day  ac- 
tually employed,  which  per  diem  shall  be  paid 
out  of  the  general  revenue  fund  on  warrants 
duly  issued  and  payable  in  the  same  manner 
as  other  clerks  in  said  office  are  paid."  Gen. 
Stat.  1915,  I  10777. 

The  duties  of  the  additional  clerks  referred 
to  were  not  defined,  but  we  think  It  Is  fairly 
to  be  Inferred  that  they  were  to  assist  In  the 
performance  of  the  new  task  laid  upon  the 
superintendent;  an  Interpretation  the  more 
readily  to  be  adopted  because  It  was  mani- 
fest that  he  could  not  i>ersonaIly  Inspect  all 
the  films  submitted  and  attend  to  his  other 
official  duties. 

The  judgment  will  be  rendered  as  asked 
by  the  plalntut,  requiring  the  money  paid  as 
Inspection  fees  to  be  turned  over  to  the  state 
treasurer.  All  the  Justices  concurring,  ex- 
cept DAWSON,  J.,  who  did  not  sit 

(Un.  Kan.  269) 

MAKEMSON  v.  EDWARDS.    (No.  20781.) 
(Supreme    C!ourt   of   Kansas.     July   7,   1917.) 

(Sl/Jlahui  Iv  tf>e  Court.) 

1.  CouBTS  €=37(2)— JuRisniCTiON  —  Waives. 
The  plaintiff  sued  a  local  and  nonresident 
defendant  jointly,  alleging  damage  done  to  his 
property  b^  their  cattle.  The  nonresidmt  de- 
fendant jomed  in  a  motion  to  make  a  third 


party  defendant  and  a  motion  to  require  plain- 
tiff to  make  his  petition  more  definite  and  cer- 
tain and  a  stipulation  for  time  in  which  to 
amend  the  petition,  including  a.  continuance. 
When  the  case  was  called  for  trial  he  demand- 
ed a  jury,  and,  none  being  in  attendance,  a 
continuance  was  had  until  the  next  regular 
term,  when,  the  case  being  again  called,  he 
filed  an  amendment  to  his  answer  to  the  effect 
that  the_  local  defendant  was  in  no  wise  in- 
terested in  the  action  or  liable  to  plaintiff,  and 
had  been  joined  only  for  the  purpose  of  at- 
tempting to  give  the  court  jurisdiction  over  the 
nonresident,  and  objecting  to  the  juri.sdiction  of 
the  court.  At  the  close  of  the  nlalntiff's  testi- 
mony the  nonresident  defendant  demurred  there- 
to as  affecting  the  local  defendant,  which  de- 
murrer was  sustained.  Thereupon  he  demurred 
,  to  such  testimony  as  to  himself,  and  moved  a 
'  dismissal  on  the  ground  that  the  court  had  no 
jurisdirtion  to  render  judgment  against  him,  a 
nonresident,  be<;ause  there  was  no  substantial 
I  case  against  McCracken,  the  local  defendant 
,  Held  that  having  appeared  Rencrally  in  the  ac- 
tion without  raising  the  question  of  jurisdiction, 
auch  demurrer  and  motion  to  dismiss  were  prop- 
erly overruled. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  if  148,  151.] 

CAd<{i(«onaI  8vttahu$  hy  Editorial  Staff.) 

2.  Venue  «=»26— Nonresident  Defenoant— 
Caifse  of  Action. 

Before  a  nonresident  defendant  can  be  join* 
ed.  a  cause  of  action  must  exist  against  the  local 
defendant. 

1     [Ed.  Note.— For  other  cases,  see  Venue,  Cent 
;  Dig.  a  39,  40.]  . 

3.  DiSMISSAI,   AND  N0N817IT   <3=>56— NoRBESI- 

DENT  Defendant— JuBisDicTioN. 
Where  the  question  of  jurisdiction  was  prop- 
erly presented  and  it  appeared  that  the  local 
defendant  was  sued  in  oi-der  to  subject  a  non- 
resident defendant  to  litigation  in  county  where 
suit  was  brought  the  nonresident  was  entitled 
to  a  dismissal. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  {}  95,  124-128.] 

Appeal  from  District  Comt,  Haskell 
CSounty. 

Action  by  W.  D.  Makemson  against  J.  A. 
Edwards  and  another.  Judgment  against  de- 
fendant Edwards,  and  he  appeals.    Aflirmed. 

Richard  J.  Hopkins,  of  Garden  Olty,  for  ap- 
pellant O.  W.  Sawyer,  of  Ijlberal,  for  ap- 
pellee. 

WEST,  X  March  19,  1914,  plaintiff  filed 
his  petition  In  the  district  court  of  Haskell 
county  against  John  A.  Edwards  and  B.  F. 
McCracken,  alleging  that  they  were  the  own- 
ers of  750  head  of  cattle  more  or  less,  and 
that  such  cattle  had  broken  Into  the  plain- 
tiff's premises  and  destroyed  certain  trees 
and  grass,  to  his  damage  of  $800.  May  14, 
1914,  the  defendants  filed  a  joint  motion  that 
a  third  person  be  made  a  party  defendant 
and  on  the  same  day  filed  their  joint  answer, 
denying  Unblllty  and  praying  judgment  for 
costs.  September  17,  1914,  the  defendants 
filed  a  joint  motion  to  require  the  plaintiff  to 
make  his  petition  more  definite  and  certain. 
September  24,  1914,  a  stipulation  was  filed 
that  the  plaintiff  might  have  until  October 
28th  in  which  to  amend  his  petition  and  that 
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the  case  be  continued  until  the  next  regular 
term.      October  27,  1014,   plalnttff  filed   his 
amended  i)etltion,  and  on  April  6,  1015,  the 
caxise  came  on  for  hearing  upon  the  motion 
of  the  defendants  to  add  a  party  defendant, 
which  was  overruled.    The  case  being  called 
for  trial,  the  defendant  Edwards  demanded  a 
Jury,  and,  none  being  In  attendance,  the  trial 
was  continued  until  the  next  regular  term 
when,  the  case  being  again  called  for  trial, 
Kdwards  obtained  leave  to  file  an  amendment 
to  his  answer,  to  the  effect  that  McCracken 
was  In  no  wise  Interested  In  the  action  and 
In  no  wise  liable  to  the  plaintiff,  and  had 
been  made  a  defendant  only  for  the  purpose 
of  attempting  to  give  the  court  Jurisdiction 
of  Edwards,  a  bona  fide  resident  of  Green- 
wood county,  "and  this  defendant  objects  to 
the  Jurisdiction  of  this  court  to  hear  and  de- 
termine the  matters  Involved  herein."    Upon 
the  dose  of  the  plalntlfTs  testimony  Edwards 
demurred  thereto  as  not  In  any  way  tending 
to  prove  any  cause  of  action  against  Mc- 
Cracken, and  the  demurrer  was  sustained. 
Thereupon  Edwards  demurred  to  the  testi- 
mony OS  being  insufficient  to  sustain  the  al- 
legations of  the  plaintiff's  petition,  and  mov- 
ed that  the  case  be  dismissed  as  to  himself, 
which  demurrer  and  motion  were  overruled. 
Verdict  and  Judgment  went  against  the  de- 
fendant Edwards,  who  appeals,  and  asserts 
that  the  one  question  Involved  is  the  Juris- 
diction of  the  court,  the  action  as  he  claims 
having  been  wrongfully  brought  In  Haskell 
county.    The  plaintiff  insists  that  Edwards 
submitted  himself  to  the  Jurisdiction  of  the 
court  and  cannot  now  raise  the  question  of 
Jurisdiction. 

None  of  the  evidence  is  brought  up,  and 
there  is  nothing  except  the  result  to  show 
that  the  case  as  to  the  defendant  McCracken 
wag  fictitious  or  collusive.  Not  until  after 
all  the  preliminary  questions  of  pleading  had 
been  settled  and  the  plaintiff  had  Introduced 
his  evidence  did  It  appear  that  the  case 
shonld  be  dismissed  as  against  McCracken. 
Whether  the  plaintiff  failed  because  his  evi- 
dence was  insufficient  to  establish  a  cause 
of  action  which  he  had  or  because  he  had 
none  in  fact,  we  are  not  advised,  nor  wheth- 
er or  not  he  made  McCracken  a  defendant 
because  he  thought  he  had  a  case  against 
him  or  merely  for  the  purpose  of  subjecting 
Bdwards  to  litigation  in  Haskell  county. 

[2]  It  has  been  repeatedly  declared  that 
before  the  nonresident  can  be  Joined  a  cause 
of  action  must  exist  against  the  local  defend- 
ant Brenner  r.  Sgly,  23  Kan.  123 ;  Rullraan 
V.  Hulse,  32  Kan.  598,  5  Pac.  176;  Rullman  v. 
Hulse,  33  Kan.  670,  7  Pac.  210;  Linney  v. 
Thompson,  44  Kan.  765,  25  Pac.  208:  Hem- 
brow  V.  Wlnsor,  94  Kan.  1,  145  Pac.  837.  In 
Btenner  v.  Egly,  suit  was  brought  against 
George  Brenner,  a  surety,  who,  in  the  local 
counter,  WHS  Joined  with  another  against 
whom  the  action  was  dismissed.  In  the  opin- 
ion it  was  said  that  in  such  casee  both  par- 


ties should  be  real  and  propier  parties  to  the 
action  and  shown  to  be  such  on  trial.  That 
vehere  thd  local  defendant  obtains  a  Judg- 
ment in  his  favor  or  the  action  as  to  him  is 
voluntarily  dismissed  it  would  be  presumed 
that  he  was  not  a  real  or  proper  party  to  the 
action  but  that  he  was  made  a  party  for 
the  purpose  of  suing  the  other  in  a  county 
in  which  he  did  not  reside  and  could  not  be 
summoned.  In  that  case  the  nonresident 
set  up  suretyship  in  his  answer  and  asked 
therein  that  his  rights  be  protected  and  that 
the  case  be  dismissed  against  him  If  Judg- 
ment should  not  be  recovered  against  the 
local  defendant.  Rullman  r.  Hulse  was  an 
action  on  three  promi^^sory  notes.  The  non- 
resident moved  to  discharge  the  attachment 
on  the  ground  that  the  court  had  no  Juris- 
diction of  the  property,  and  that  the  order 
of  attachment  was  void.  The  motion  was 
granted,  and  this  was  held  proper  for  the 
reason  that  the  case  was  not  rightly  brought 
in  the  local  county,  and  hence  there  was  no 
authority  to  issue  an  order  of  attnc^hment  to 
another  county.  In  the  decision  denying  a 
rehearing  (33  Kan.  670,  7  Paa  210)  It  was 
held  that  as  the  rightfulness  of  the  suit  in 
the  local  county  was  not  one  of  the  Issues 
presented  by  the  pleadings  and  could  not  be 
heard  or  tried  upon  the  final  trial  upon  the 
merits,  the  only  manner  in  which  it  could 
be  heard  or  tried  would  be  upon  a  motion 
or  a  plea  In  the  nature  of  a  plea  in  abate- 
ment, "filed  and  presented  for  hearing  he- 
fore  answer  to  the  merits,  and  before  any 
general  appearance  in  the  case."  33  Kan. 
page  673,  7  Pac.  page  212.  LInney  v.  Thomp- 
son was  an  action  on  a  note ;  the  plaintiffs 
ownership  of  the  note  was  denied,  and  on  this 
depended  his  right  to  bring '  the  suit  and 
Join  the  other  defendants,  and  it  was  held 
that  this  was  not  a  matter  which  could  well 
be  heard  upon  a  plea  in  abatement,  and  that 
the  defense  was  not  properly  set  up  by  motion 
to  set  aside  the  summons  and  service  to  dis- 
miss the  action  but  riiould  have  been 
raised  by  answer  so  that  the  question  of 
ownership  could  be  tried  by  a  Jury  if  de- 
manded. In  Hembrow  v.  Wlnsor  a  de- 
murrer was  sustained  as  to  certain  defend- 
ants who  were  nonresidents  of  the  state  and 
left  pending  against  a  nonresident  of  the 
county  where  the  action  was  brought,  and 
it  was  held  that  bis  motion  to  dismiss  was 
rightly  sustained.  He  had  in  his  answer 
challenged  the  Jurisdiction  of  the  court,  and 
alleged  that  the  action  was  brought  in  bad 
faith  for  the  purpose  of  obtaining  Jurisdic- 
tion over  him. 

[3]  When,  therefore,  the  question  of  Juris- 
diction is  properly  and  promptly  raised  and 
prei^ented  and  it  is  made  to  appear  that  the 
local  defendant  was  sued  for  the  mere  pur- 
pose of  subjecting  a  nonresident  defendant 
to  litigation  in  the  county  where  the  suit 
was  brought,  the  nonresident  ir  entitled  to 
a  dismissal  as  to  him. 
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Another  ftimlllar  rule  Is  that  one  who  vol- 
untarily subjects  himself  to  the  Jurisdiction 
of  the  court  cannot  thereafter  question  sudi 
Jurisdiction.  In  MeizeU  v.  Kirkpatrick,  29 
Kan.  679,  an  action  to  recover  certain  mu- 
nicipal bonds,  the  case  was  brought  in  Wil- 
son county,  and  the  defendant  resided  in 
Labette  county.    The  court  said: 

"Matthewson  was  served  in  that  county,  and 
Meixell  in  Labette  county.  Now,  if  Matthewson 
and  Meixell  jrere  improperly  joined  as  defend- 
ants, and  that  fact  was  mnde  to  appear,  and 
the  single  question  of  jurisdiction  over  Meixell 
presented,  it  may  be  conceded  that  no  jurisdic- 
tion over  Meixell  was  obtained,  and  that  the 
plea  to  the  jurisdiction  should  have  been  sus- 
tained. But  it  is  also  true  that  the  district 
court  of  Wilson  county  bad  ample  jurisdiction 
over  the  subject-miatter ;  and  when  Meixell 
appeared  in  'that  court,  and  by  his  pleadings 
raised  questions  other  than  jurisdictional,  he 
thereby  submitted  himself  and  his  rights  to  the 
jurisdiction  of  that  court.  When  served  with 
the  summons,  he  appeared  and  filed  a  demurrer, 
which,  while  it  alleged  a  lack  of  jurisdiction, 
presented  also  a  number  of  other  defenses,  and 
defenses  on  the  merits.  Such  plea,  by  the  prior 
adjudications  of  this  court,  was  equivalent  to 
an  appearance.  A  party  who  denies  the  juris- 
diction of  the  court  over  his  person  must  first 
present  this  single  question.  He  may  not  mingle 
with  his  plea  to  the  jurisdiction  other  pleas 
which  concede  jurisdiction,  and  thereafter  in- 
sist that  there  was  error  in  overruling  his  plea 
to  the  jurisdiction."     29  Kan.  page  682. 

In  Wells  V.  Fatten,  60  Kan.  732,  33  Pac. 
15,  the  rule  was  stated  to  be  that  in  such  ac- 
tions the  question  of  Jurisdiction  must  be 
raised  as  early  as  possible,  either  by  motion, 
plea,  or  answer. 

"If  he  unites  a  defense  to  the  merits  in  his 
answer  with  his  plea  to  the  jurisdiction,  the  trial 
court  ought  to  settle  the  question  of  jurisdiction 
before  proceeding  to  try  the  other  issues  in  the 
case;  but  if  the  defendant,  objecting  to  the 
jurisdiction  of  the  court,  proceeds  and  tries  the 
whole  case  upon  its  merits,  and  invokes  a  judg- 
ment of  the  court  upon  the  merits,  he  submits 
himself  and  his  rights  to  the  jurisdiction  of  the 
court,  and  cai  be  no  longer  beard  to  say  that 
it  had  no  jurisdiction."    Syl.  4. 

This  was  an  action  to  recover  for  an  al- 
leged conspiracy.    In  the  opinion  it  was  said: 

"Of  course,  n  trial  court,  in  the  exercise  of  a 
wise  judicial  discretion,  will  go  very  far  to  set 
aside  any  service  obtained  by  gross  abuse  of 
judicial  process.  But  a  defendant  who  asks 
this  to  be  done  should  not  insist  upon  the  court 
taking  jurisdiction  of  his  person  for  the  purpose 
of  protecting  him  upon  the  merits  of  the  case, 
and,  after  causing  costs  to  be  had  in  the  case 
upon  the  merits,  then  seek  to  repudiate  Ms 
submission  to  the  jurisdiction  of  the  court."  50 
Kan.  page  737,  33  Pac.  page  16. 

In  Marshall  v.  Lend  Co.,  75  Kan.  445,  89 
Pac.  005,  a  nonresident  who  raised  the  ques- 
tion of  Jurisdiction  by  motion  to  quash,  mak- 
ing a  special  appearance  in  the  action  for 
that  purpose,  was  held  to  be  entitled  to  a 
dismissal  of  the  case  as  to  him. 

It  has  been  held  that  a  general  appearance 
is  entered  by  a  defendant  when  he  flies  a 
motion  to  make  the  plaintifTs  petition  more 
definite  and  certain,  when  he  joins  in  a  stip- 
ulation that  plaintiff  may  have  further  time 
to  amend  ids  petition,  or  when  be  flies  gen- 


eral denial.    Bank  t.  Coorter,  97  Kan.  178, 
syl.  3,  156  Pac,  27. 

"Where  defendants  who  have  been  summoned 
personally  and  defendants  who  have  been  sum- 
moned by  publicatioti  service  join  in  a  pleading  or 
motion  ralstng  questions  of  law  and  questions  of 
fact  involved  in  the  general  issue  of  a  cause,  a 
general  appearance  is  thereby  entered  by  all 
the  defendants."  Meador  v.  Manlove,  97  Kaa. 
r06,  156  Pac  731. 

[1]  For  more  than  a  year  after  entering 
his  first  general  appearance  in  the  action 
the  defendant  Edwards  failed  to  raise  any 
question  as  to  jurisdiction  of  the  court  over 
him,  and  under  the  foregoing  authorities  he 
was  in  court  for  all  purposes.  At  the  close 
of  the  plaintiff's  evidence,  It  being  determin- 
ed on  motion  that  there  was  no  case  made 
out  against  McCracken,  Edwards  stood  upon 
his  claim  of  right  to  dismissal  as  to  himself, 
and  offered  no  evidence  in  defense  of  the 
case  already  presented.  The  subject-matter 
— the  damage  to  the  plaintiff  in  Haskell  coun- 
ty by  the  cattle — was  one  of  which  the  court 
might  take  cognizance  as  a  court  of  general 
jurisdiction.  While  the  action  could  not  be 
maintained  against  a  nonresident  unless 
properly  joined  and  served,  save  by  his  con- 
sent, whenever  he  consented  in  fact  and  in 
law  to  the  exercise  of  the  court's  jurisdiction 
over  liim,  the  subject-matter  being  within 
its  jurisdiction,  no  legal  impediment  remain- 
ed to  a  full  adjudication. 

It  is  conceded  that  the  petition  stated  a 
cause  of  action  on  Its  face,  and  the  mere 
fact  that  the  action  failed  as  to  the  local  de- 
fendant was  not  sufficient,  under  the  dr- 
cunistances  and  in  the  condition  of  the  plead- 
ings, to  entitle  the  nonresident  defendant, 
who  had  In  so  many  different  ways  appear- 
ed generally  in  the  action,  to  a  dismissal 
of  the  case  as  to  him. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(101  Kan.  MS) 
SMITH  V.  EASTER  et  al.    (No.  20400l) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(SvUahut  Iv  f^«  Court.) 

1.  Pkincipai,    and    Subett    «=966— Bohd— 
Parties. 

C.  E.  EJaster  contracted  under  the  name  of 
C.  E.  Easter  &  Co.  to  build  a  residence  for  F. 
H.  Woodbury,  and  gave  bond  sinied  by  C.  E. 
B^ter  &  Co.,  C.  B.  Easter,  R.  H.  Agard,  awl 
tlieTJnited  States  Fidelity  A  Guaranty  Compa- 
ny. Eeld,  that  the  bond  was  the  bond  of  C.  E<. 
Easter. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  g  105.] 

2.  Pbincipal  and   Subett  ^=365 — Cosnuss- 
tor's  Bond — Surety. 

In  the  bond  described  in  section  1  of  this 

syllabus  C.  B.  Easter  &  Co.  was  named  as  pris- 

I  cipal  and  the  United   States   Fidelity  Sc  Guar- 

I  anty  Company  as  surety.     The  name  of  B,  S- 

Agard  was  not  recited  in  the  bond.    Held,  that 

R.  H.  Agard  was  a  surety  on  the  bon4. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  105.] 
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3.   RCVKKaAL  AND  Reu Am). 

Under  the  circumatances  disclosed  in  the 
opinion,  and  to  prevent  an  injustice  being  done, 
the  judgment  of  the  trial  court  is  reversed,  and 
that  court  is  directed  to  ascertain  certain  facts 
and  to  render  judgment  accordingly. 

Johnston,  C.  J.,  and  West  and  Maraball,  JJ.. 
dissenting. 

AiH;>eal  from  IXlstrlct  Court,  Osage  County. 

Action  by  L.  C.  Smith,  etc.,  against  C.  E. 
Easter,  F.  H.  Woodbury,  K.  H.  Agard,  and 
otbers.  Judgment  for  defendant  Agard 
against  C.  E.  Easter  declared  to  be  a  lien  on 
the  premises  of  F.  H.  Woodbuiy,  and  be  ap- 
peals.    Reversed,  with  directions. 

Hamer  &  Ganse,  of  Elmporia,  and  A.  K. 
Stavely,  of  Lyndon,  for  appellant  T.  P. 
Garver  and  E.  A.  Austin,  both  of  Topeka, 
for  appellees. 

MABSHALL^  J.  An  opinion  reversing  the 
Judgment  of  the  trial  court  in  this  action  was 
delivered  on  March  .10,  1917.  A  petition  for 
rehearing  was  filed.  That  petition  showed 
that  the  result  reached  by  this  court  was 
based  on  a  misapprehension  of  the  facts  dis- 
closed by  the  evidence.  For  this  reason  the 
opinion  was  not  published,  and  a  rehearing 
was  granted. 

A  number  of  parties  seek  to  foreclose  me- 
chanics' liens  on  property  owned  by  F.  H. 
Woodbiuy.  B.  H.  Agard,  one  of  the  defend- 
ants, obtained  Judgment  against  C.  E.  Easter 
for  the  sum  of  IS63.77,  which  judgment  was 
declared  to  be  a  Hen  on  the  premises  of  F. 
H.  Woodbury.  From  this  Judgment  Wood- 
bury appeals. 

C  E.  Easter,  under  the  name  of  O.  E.  East- 
er &  Co.,  contracted  with  Woodbury  to  build 
a  dwelling  house  on  Woodbury's  property  for 
about  $8,000,  and  gave  bond  for  $7,260,  with 
C.  E.  Easter  &  Co.  named  as  principal  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany as  surety,  signed  by  C.  E.  Easter  & 
Co.,  C.  B.  Easter,  R.  H.  Agard,  and  the  Unit- 
ed States  Fidelity  &  Guaranty  Company. 
Neither  the  name  C.  E.  Easter  nor  the  name 
B.  H.  Agard  appeared  Id  the  bond  in  any 
way,  except  In  the  signatures  at  the  end 
thereof.  The  bond  contained,  among  others, 
the  following  recitals:  i 

"Whereas,  said  princip^  has  entered  into  a 
certain  written  contract  with  the  obligee  to  con- 
stroct  at  his  own  proper  cost  and  expense  do 
aU  Uie  work  and  furnish  all  the  material  for 
the  proper  construction  and  completion  of  a 
two  story  and  basement  frame  residence  on  a 
farm  owned  by  F.  E.  Woodbury,  in  Osage  Coun- 
ty:   ••    • 

"Now,  therefore,  the  conditions  of  the  fore- 
going obligation  la  such  that,  if  the  said  prin- 
dpal  shall  well  and  truly  indemnify  and  save 
harmless  the  said  obligee  from  any  pecuniary 
loss  resulting  from  the  breach  of  any  of  the 
terms,  covenants,  and  conditions  of  the  said 
CMitract  on  the  part  of  the  said  principal  to  be 
performed,  then  this  obligation  shall  he  void; 
otherwise  to  remain  in  full  force  and  effect  in 
law." 

Agard  filed  a  croos-petltlon  for  the  fore- 
dosnre  of  the  mechanic's  lien  held  by  him. 


To  this  cross-petition  Woodbury  answered, 
and  as  a  defense  set  up  the  bond  signed  by 
Agard,  and  alleged  that  $5,700  had  been  paid 
on  the  contract,  and  that  claims  and  mechan- 
ics' liens  had  been  filed  amounting  to  $4,077.- 
61,  among  which  was  Agard's  lien. 

The  allegations  of  Woodbury's  answer  were 
denied  by  Agard.  $863.77  principal  and  In- 
terest was  due  from  Easter  to  Agard  for 
materials  furnished  by  Agard  and  put  Into 
the  dwelling  house,  for  which  materials 
Agard  filed  his  mechanic's  lien. 

[1]  1.  Agard  contends  that  be  is  not  liable 
on  the  bond  for  any  failure  of  C.  E.  Easter 
to  perform  the  contract,  for  the  reason  that 
Agard  was  not  surety  for  C.  E.  Easter,  but 
was  surety  for  C.  E.  Easter  &  Co.  The  evi- 
dence disclosed  that  C.  E.  Easter  contracted 
under  the  name  of  O.  E.  Easter  ft  Co.,  that 
there  was  no  such  company  or  corporation 
as  C.  E.  Easter  ft  Co.,  and  that  C.  E.  Easter 
was  the  real  party  who  contracted  to  build 
the  residence  for  Woodbury  and  who  gave 
the  bond  for  the  faithful  performance  of  the 
contract.  The  purpose  for  which  the  bond 
was  given  was  to  secure  the  performance  of 
the  contract  made  by  C.  E.  Easter  under  the 
name  of  C.  E.  Easter  &  Co.  That  purpose 
should  not  be  defeated  by  the  use  of  different 
names. 

[2]  2.  Agard  contends  that  he  is  a  stranger 
to  the  bond  because  his  name  does  not  ap- 
pear In  the  body  of  the  instrument  either  as 
principal  or  as  surety,  and  argues  that,  for 
that  reason,  he  is  not  liable  thereon.  Why 
did  Agard  sign  the  bond?  He  did  not  sign 
as  a  witness.  It  does  not  appear  that  his 
name  was  accidentally  placed  thereon,  that 
his  signature  was  procured  by  fraud,  nor 
that  he  signed  the  bond  by  mistake.  Only 
one  reason  can  be  given  for  Agard's  signing 
the  bond,  and  that  reason  is  that  he  intended 
to  become  liable  as  surety  thereon.  Accord- 
ing to  the  great  weight  of  authority,  it  was 
not  necessary  that  Agard's  name  appear  In 
the  body  of  the  bond.  In  section  8,  p.  51,  4 
R.  C.  L.,  the  author  says: 

"It  is  not  necessary,  however,  that  the  names 
of  the  obligors  should  appear  in  the  body  of  the 
instrument.  If  the  obligors,  in  witness  of  their 
obligation  to  perform  certain  covenants  and 
conditions,  have  affixed  their  hands  and  seals 
to  the  bond,  that  is  sufficient  to  bind  them." 

A  number  of  cases  are  there  cited  which 
fully  support  the  statement  quoted.  See, 
also,  9  C.  J.  p.  11,  i  12;  5  Cyc.  782 ;  and  note 
6  L.  B.  A.  27& 

Agard  dtes  authorities  which  support  his 
contentions.  They  are  against  the  great 
weight  of  anthorlty,  and  their  reasoning  Is 
not  convincing. 

[3]  8.  The  transcript  of  the  evidence,  cer- 
tified to  by  the  court  stenographer,  A.  D. 
Justice,  but  without  filing  marks,  discloses 
that  C.  B.  Easter  ft  Co.  contracted  with 
Woodbury  to  erect  a  power  house  fOr  the  sum 
of  $300.  The  evidence  introduced  did  not  dis- 
close the  amount  of  money  paid  by  Woodbury 
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for  bnilding  fhe  dwelling  bonse  or  for  balld- 
tng  the  power  bouse,  nor  bow  much  of  the 
material  furnished  by  the  mechanic's  lien- 
holders  went  into  the  construction  of  each 
of  the  buildings. 

Copies  of  receipts  for  material  and  labor 
famished  by  Baster  in  the  construction  of  the 
dwelling  house  are  set  out  in  Woodbury's 
brief  on  rehearing.  These  receipts  purport 
to  be  signed  by  G.  B,  Easter,  and  aggregate 
$5,708.  They  were  not  Introduced  In  evidence 
on  the  trial.  The  Judgments  on  the  claims 
for  which  mechanic's  liens  were  filed  amount, 
principal  and  Interest,  to  $4,116.05,  which,  to- 
gether with  the  amount  for  which  Woodbury 
claims  to  hold  receipts,  exceeds  the  contract 
price  for  the  dwelling  house  and  the  power 
house  by  more  than  $1,600.  Why  the  receipts 
were  not  introduced  in  evidence  does  not  ap- 
pear. Woodbury  In  bis  brief  on  rehearing 
says: 

"We  go  outside  the  record  to  say:  That  this 
case  wa5  tried  by  Mr.  J.  H.  Stav^  as  attor- 
ney for  Woodbury  at  a  time  when  Stavely  was 
suffering  from  an  illness  which  ended  his  life 
shortly  thereafter,  and  that  fact,  together  with 
the  fact  that  no  one  really  questioned  but  that 
Woodbury  had  paid  $5,700  upon  the  contract 
price  of  that  bouse,  and  then  held  and  had  in 
the  courtroom  Easter's  receipts  therefor,  prob- 
ably caused  Mr.  Stavely  to  not  introduce  the  re- 
ceipts which  show  these  payments-  in  evidence, 
and  thus  meet  the  technical  burden  raised  by 
the  general  denial  in  Agard's  answer.  It  wiU 
be  appreciated  that  a  general  denial  to  the 
plea  of  payment  could  be  overlooked  when  the 
real  defense  was  that  Agard  was  not  liable  on 
the  bond  because  his  name  was  not  written  in 
the  body  of  the  bond,  and  because  the  bond  re- 
ferred to  a  contract  with  C.  B.  Easter  &  Co. 
and  with  O.  B^  Easter." 

If  Woodbury  made  these  payments,  and 
that  fact  had  been  shown  In  the  evidence, 
the  Judgment  In  favor  of  Agard  and  against 
Easter  should  not  have  been  declared  a  lien 
on  the  real  property  of  Woodbury. 

Under  the  express  conditions  of  the  bond 
the  contractor,  at  his  expense,  was  to  con- 
struct the  house  and  to  furnish  all  the  la- 
bor and  materials  therefor.  The  bond  was 
given  to  secure  the  performance  of  that  con- 
tract. If  the  payments  shown  by  the  receipts 
were  made,  and  Agard  is  permitted  to  re- 
cover, directly  or  indirectly,  against  Wood- 
bury, the  object  of  the  bond  will  be  defeated, 
for  the  reason  that  the  amount  which  Wood- 
bury paid,  together  with  the  amount  of  the 
mechanics'  liens  filed,  -exceeds  the  contract 
price  for  both  buildings  by  more  than  the 
amount  of  Agard's  claim.  A  similar  case 
is  Sanders  v.  Keller,  18  Idaho,  690,  111  Pac. 
350.    There  the  court  said: 

"It  is  a  well-established  rule  of  law  that  the 
surety  for  a  contractor  on  a  building  contract 
cannot  maintain  his  action  for  the  foreclosure 
of  a  lien  for  materials  furnished  where  the  full 
contract  price  has  been  paid  to  the  contractor." 

A  number  of  authorities  are  dted  by  the 
Supreme  Court  of  Idaho  to  support  Its  con- 
clusion, among  which  is  2  Brandt  on  Surety- 
ship and  Guaranty,  {  754. 


Under  these  drcumstancea,  and  to  prevent 
an  Injustice  t)elng  done,  the  Judgment  of  the 
trial  court  is  reversed,  and  that  court  la 
directed  to  ascertain  the  amount  paid  by 
Woodbury  on  the  dwelling  house  and  the 
amount  paid  on  the  power  house:  and  if  it  is 
found  that  the  amounts  so  paid,  together 
with  the  amonnts  of  the  mechanics'  liens, 
without  interest,  exceed  the  contract  price  for 
the  dwelling  house' and  the  cost  of  the  power 
house  by  more  than  the  amount  of  Agard'£ 
claim,  the  trial  court  Is  directed  to  deny 
Agard  a  lien  on  the  property. 

The  costs  of  the  trial  and  of  the  appeal  are 
assessed  against  Woodbury. 

BURCH,  MASON,  PORTER,  and  DAW- 
SON, JJ.,  concurring. 

MARSHALL^  J.  (dissenting).  The  conclu- 
sion reached  by  this  court  Is  based  on  evi- 
dence which  was  not  Introduced  on  the  trlaL 
On  the  issues  made  by  the  pleadings  and  on 
the  evidence  introduced,  Judgment  was  right- 
ly rendered  declaring  Agard's  claim  to  be  a 
lien  on  Woodbury's  property.  The  evidence 
which  Woodbury  now  submits  to  this  court 
was  in  his  possession  and  control  at  the  time 
of  the  trial.  No  reason  or  excuse  is  given  for 
his  failure  to'  Introduce  that  evidence. 

The  Judgment  of  the  trial  court  should  not 
be  reversed  on  evidence  which  was  In  the 
control  of  Woodbury,  but  which  was  not 
Introduced  by  blm. 

JOHNSTON,  C  J.,  and  WEST,  J^  concur 
In  the  dissent 

(ua  Kan.  4S) 

CITT  or  WILSON  V.  WEBER  «t  aL 

(No.  21340.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 
{Syllaiui  by  the  Court.) 

1.  MUNICIPAI.  COEPORATIONS  «=»663— PUBUO 

Utilities  Commission  Act  —  Uepeal  or 
Statutbi— CiTT  Streets  and  Grounds. 
The  act  (Gen.  St.  1915,  Sf  8837-8347)  creat- 
ing the  Public  Utilities  Commission  and  giv- 
ing it  power  to  regulate  and  control  public 
utilities  and  common  carriers  did  not  repeal 
the  statute  (section  8C2  et  seq.),  which  express- 
ly gives  the  mayor  and  council  of  cities  of  the 
second  and  third  classes  the  control  of  the 
streets,  alleys,  and  public  grounds  of  sudi 
cities. 

[Ed.  Note.— Eor  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1433.] 

2.  Electeicity  ®=»4 — Use  or  Streks— Expi- 
ration OF  Fbanchisb— Rbuovai.  op  Poles 
AND  Wires.  ,  ^  ^ 

Where  a  franchise  previously  granted  by  a 
city  to  a  public  utility  for  the  use  of  the  streets, 
alleys,  and  public  grounds  on  which  to  erect  an 
electric  lighting  plant  for  the  distribution  of 
electric  light  and  i>ower  has  expired,  and  the 
city  is  taking  steps  to  cause  the  removal  of  the 
poles  and  wires  which  had  been  placed  there 
by  the  public  utility,  the  consent  of  the  Public 
Utilities  CommisBion,  for  such  removal  or  for 
the  discontinuance  of  the  service  which  is  no 
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longer  authorized  under  the  franchise,  is  not  re- 
quired by  law. 

[Ed.  Noter-For  other  caaea,  aao  Electricity, 
Cent.  Dig.  {  1.] 

Appeal  from  District  Ooort,  ESUsworth 
County. 

Action  fw  injunction  by  the  City  of  Wilson 
against  Nicholas  Weber  and  John  Weber,  co- 
partners doin^  bnsineas  under  tl}e  firm  name 
of  the  Wilson  Electric  Light  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Ira  K  I/loyd  and  N.  F.  Noorse,  both  of 
Ellsworth,  and  E.  H.  Bogueland,  of  Xopeka, 
for  appellants.  Burch,  Litowldi  &  Eoyce,  of 
Sallna,  for  appelle& 

JOHNSTON,  O.  J.  The  dty  of  Wilson 
brought  this  action  to  Okjola  the  Wilson  Elec- 
tric Light  Company,  a  partnership  composed 
of  Nlcb(rias  Weber  and  John  Weber,  from 
the  alleged  Illegal  occupation  and  use  of  the 
streets  ot  the  dty  for  the  distribution  of 
electric  light  and  power.  The  injunction 
was  granted,  and  the  defendants  appeal. 

In  1901  the  city  granted  a  franchise  to  the 
defendants,  autliorizing  them  to  use  the 
streets,  alleys,  and  public  grounds  of  the 
dty  upon  which  to  erect  and  place  poles  and 
wires  for  the  transmission  of  electric  cur- 
rent and  power  In  order  to  furnish  the  same 
to  the  people  of  the  dty,  for  a  period  of  16 
years.  A  plant  was  at  once  built  in  the  dty, 
and  In  1914  the  defendants  constructed  a 
transmission  line  from  the  dty  of  Wilson 
to  the  neighboring  dty  of  Dorrance,  and  are 
also  furnishing  the  Inhabitants  of  that  dty 
with  light  and  power.  The  franchise  granted 
by  the  dty  of  Wilson  expired  on  December 
27,  1916,  and  the  dty,  having  built  a  munici- 
pal light  and  power  plant,  did  not  renew  nor 
extend  the  frtmchlse  of  the  defendants.  No 
right  to  continue  the  occupancy  of  the  streets 
and  alleys  of  Wilson  by  the  defendants  hav- 
ing been  granted,  and  tboy  having  refused  to 
remove  their  poles,  wires,  and  fixtures  from 
the  streets  and  alleys,  the  present  action  was 
brought. 

It  is  contended,  that  their  plant  was  built 
under  a  legal  franchise,  and  as  they  are  op- 
erating in  two  dtles  their  system  is  under 
the  exclusive  Jurisdiction  of  the  Public  Utili- 
ties Commission.  They  claim  that  no  change 
can  be  made,  In  the  service  or  by  way  of 
abandonment  of  service,  that  has  not  been 
authorized  by  the  commission.  Wilson  is  a 
dty  of  the  third  dass.  The  mayor  and  coun- 
cil of  dtles  of  that  dass  are  authorized  to 
^rant  frandiises  for  electrlo  lighting  sys- 
tems for  a  period  of  not  more  than  20  years, 
-with  restrictions  which  will  protect  public 
and  private  property.  Gen.  Stat  1915,  {  862. 
The  control  of  the  streets,  alleys,  and  pnblic 
srrounds  of  a  dty  of  that  class  is  expressly 
vested  in  the  mayor  and  council  of  the  dty. 
Oen.  Stat.  IdlQ,  S  S69.  Other  sections  pro- 
vide that  before  a  person,  firm,  or  oorpora- 
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tlon  may  enter  upon  the  streets  of  a  dty  to 
set  up  a  lighting  plant  or  other  utility,  sncta 
person,  firm,  or  corporation  must  Otst  pro- 
care  the  passing  of  an  ordinance  by  the  dty, 
giving  the  right  whlcb  shall  define  fully 
the  terms  upon  which  the  right  Is  granted, 
and  if  sudi  person,  firm,  or  corporation  shall 
tstter  upon  thei  streets,  alleys^  or  poUic 
grounds  ot  the  dty  without  having  obtained 
sudi  right  frwni  the  mayor  or  coundl,  sudi 
person,  firm,  or  corporation  shall  be  guilty  of 
a  misdemeanor,  and  be  snbject  to  a  fine. 
Oen.  Stat  1916,  ||  8T0,  871.  Drfendants  ccm- 
tend  that  these  provlslonB  have  been  super- 
seded and  impliedly  repealed  by  the  provi- 
sions of  the  PnbUc  tPtiUties  Act;  that  the 
two  acts  are  Irrecondlable ;  and  that  the 
UtlUties  Act  being  the  later  one,  must  pre- 
vail. It  provides  In  effect  that  the  cmnmls- 
slon  shall  have  full  power  to  supervise  and 
control  all  public  utilities  within  its  Jurisdic- 
tion, and  authority  is  given  the  commission 
to  require  utilities  to  furnish  proper  service 
and  facilities  to  the  public  and  to  establish 
Just  and  reasonable  rates.  It  further  pro- 
vides that  if  any  rates,  rules,  or  practices  are 
foimd  by  the  commission  to  be  unlawful,  un- 
just, unreasonable,  or  inadequate,  other  rates, 
[Practices,  and  service  may  be  substituted  by 
the  commission.  G«i.  Stat  1915,  H  8337- 
8347.  Section  20  of  the  act  provides  tn  ef- 
fect that  whenever  a  common  carrier  or  pub- 
lic utility  desires  to  make  a  diange  of  rates 
or  of  any  rule,  regulation,  or  practice,  such 
carrier  or  utility  shall  file  a  schedule  with 
the  commission  showing  the  changes,  and 
that: 

"  *  *  *  No  change  shall  be  made  in  any 
rate,  toll,  charge  or  classiflcation  or  schedule 
of  charges,  Joint  rates,  or  in  any  rule  or  regu- 
lation or  practice  pertaininK  to  the  service  or 
rates  of  any  such  public  utility  or  common  car- 
rier, without  the  consent  of  the  commission,'' 
etc.    Gen.  Stat  1916,  i  8347. 

It  is  contended  that  the  quoted  provision 
of  section  20  supersedes  and  repeals  the  pro- 
vision giving  the  control  of  streets  to  the 
mayor  and  council  of  dtles,  and  that  until 
the  commission  consents  to  a  vacation  of  the 
streets  and  authorizes  a  discontinuance  of 
the  service  under  the  expired  franchise,  It  Is 
continued  in  force  as  fully  as  If  a  new  fran- 
chise bad  been  granted  by  the  mayor  and 
coundl. 

[1, 2]  The  question  then  is:  Did  the  Legis- 
lature la  the  enactment  of  the  Public  Utili- 
ties Act  Intend  that  the  control  of  the  streets 
and  the  granting  ot  franchises  to  persons  or 
corporations  to  operate  within  the  dty  should 
be  taken  from  the  mayor  and  council  on 
whom  it  had  been  expressly  conferred  and 
give  It  to  the  PubUc  Utilities  Commission? 
Nothing  In  the  language  of  the  Utilities  Act 
Indicates  such  a  purpose.  That  act  deals 
with  rates,  tolls,  and  charges  made  by  public 
utilities  and  common  carriers  and  the  service 
rendered  by  them  to  the  public,  and  also  the 
rules,  regulations,  and  practices  pertaining  to 
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the  service,  glvlog  the  comralssion  full  power 
and  Jurisdiction  respecting  these  matters. 
It  does  not  profess  to  deal  with  the  granting 
or  exteii^lon  of  charters  or  the  granting  or 
renewal' oC  franchises.  The  commission  has 
the  fullest  power  to  regulate  the  servioe  and 
rates  made  and  furnished  by  utilities  and 
public  service  corporations  which  have  been 
given  a  franchise  or  right  to  carry  on  busi- 
ness with  a  city.  It  is  even  authorized  by 
section  31  of  the  act  to  inquire  into  the  neces- 
sity for  an  additional  public  utility  or  com- 
mon carrier  that  may  apply  for  an  opportu- 
nity to  do  business  in  the  state ;  that  is,  to 
inquire  and  determine  whether  or  not  the 
public  convenience  would  be  promoted  by  the 
transaction  of  business  by  such  added  utility 
or  common  carrier.  But  none  of  these  provi- 
sions nor  anything  contained  in  the  act  bints 
at  a  legislative  purpose  to  give  the  commis- 
sion authority  to  Impose  a  franchise  upon  the 
pec^le  of  a  city,  whether  willing  or  unwilling, 
nor  to  reanimate  a  franchise  that  has  ex- 
pired. It  can  no  more  grant  or  renew  a  fran- 
chise than  it  can  create  a  corporation  or  vest 
a  foreign  corporation  with  authority  to  do 
business  in  the  state.  Once  a  utility  is  vest- 
ed with  authority  to  enter  upon  the  streets, 
alleys,  and  public  grounds  of  a  city  and  to 
exercise  the  privileges  conferred  upon  it,  the 
commission  may  regulate  the  service,  pre- 
scribe the  rates,  and  require  the  continuance 
of  the  service  at  the  prescribed  rates. 

That  was  held  in  State  ex  rel.  r.  Postal 
Telegraph  Co.,  96  Kan.  298,  150  PajC.  544,  re- 
lied upon  by  the  defendants.  The  telegraph 
company  had  been  authorized  to  do  business 
in  the  state,  and  under  that  authority  had 
established  its  line  through  the  state,  includ- 
ing the  dty  of  Syracuse,  and  upon  the  claim 
that  the  service  could  not  be  given  except  at 
a  loss  it  assumed  to  discontinue  the  service ; 
but  it  was  held  that  the  company  was  subject 
to  the  control  of  the  commission  in  the  mat- 
ter of  service,  and  could  not  discontinue  it 
without  the  consent  of  the  commission. 
There  the  right  had  been  conferred  upon  the 
company  to  do  business  in  the  state  and 
through  the  dty  of  Syracuse,  and  it  bad  been 
giving  service  under  that  right  Being  un- 
der the  Jurisdiction  of  the  commission  it 
could  not  change  or  discontinue  the  service 
without  the  permission  of  the  commission. 
The  case  involved  a  matter  of  service  which 
the  telegraph  company  had  undertaken  to 
perform  in  Kansas  and  in  pursuance  of  the 
granted  authority.  If  the  company  had  en- 
tered the  state  without  permission,  and  the 
Attorney  General  or  the  dty  authorities  had 
taken  steps  to  oust  the  interloper,  it  could 
hardly  have  set  up  the  defense  that  it  was 
already  in  the  state  giving  service  to  the  pub- 
lic, that  the  control  of  the  servioe  was  in  the 
Public  Utilities  Commission,  and  that  it  could 
not  be  ousted  or  interrupted  until  the  com- 
mission had  given  its  consent. 

The  same  may  be  said  of  City  of  Scammon 
V.  Gas  Co.,  98  Kan.  812,  160  Paa  316,  also 


dted  by  defendants.  In  that  case  the  gas 
company  had  been  granted  a  franchise  to 
furnish  gas  to  others,  and  under  the  grant 
It  had  laid  pipes  and  delivered  gas  to  oon- 
sumera.  It  ceased  to  supply  the  gas,  as  it 
was  required  to  do. under  the  franchise  and 
its  contract,  and  it  was  held  that  the  matter 
of  restoring  and  continuing  the  service  was 
within  the  jurisdiction  of  the  Public  Utili- 
ties Commission.  A  wholly  different  contro- 
versy would  have  been  presented  if  the  gas 
company  had  entered  the  dty  without  a  fran- 
chise, and  the  question  had  arisen  whether 
the  mayor  and  coimdl  of  the  dty  or  the  Pub- 
lic Utilities  Commission  had  the  control  of 
the  streets  of  Scammon,  or  whether  the  com- 
mission could  revive  a  franchise  that  had 
expired. 

The  Legislature,  of  course,  might  have  con- 
ferred upon  the  Public  Utilities  Commission 
the  power  to  control  the  streets,  alleys,  and 
public  grounds  of  dtles,  and  to  grant  fran- 
chises to  public- utilities  to  operate  within 
dtles,  but  it  chose  to  place  these  powers  in 
the  munidpal  authorities.  Tie  powers  which 
were  intrusted  to  the  commission  and  the 
scheme  of  control  given  to  it  are  wholly  in- 
consistent with  the  control  of  dtles,  or  of 
the  streets,  alleys,  and  public  grounds  of 
cities.  The  Legislature  has  expressly  placed 
that  control  In  other  tribunals,  and  the  c<m- 
trol  of  rates,  rules,  practices,  and  service  of 
utilities,  to  whldi  a  franchise  or  right  has 
been  granted,  has  been  vested  in  the  com- 
mission. No  express  repeal  of  the  statute 
giving  the  authority  to  dtles  has  been  dis- 
covered, and  we  think  none  is  implied.  The 
line  of  division  between  the  two  controls  Is 
distinct  aind  clear,  and  there  is  no  occasion 
and  apparently  no  disposition  for  one  tribu- 
nal to  trench  upon  the  duties  and  powers  of 
the  other.  This  control  by  the  dtles  Is  not 
taken  away  or  affected  by  any  of  the  statutes 
to  which  reference  has  been  made  by  the  de- 
fendants. . 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(101  Kan.  438) 

WELSBACH    STREET   LIGHTING   CO.   r. 

PUBLIC  UTILITIES  COMMISSION 

et  al,    (No.  21468.)  • 

(Supreme  Court  of  Kansas.    July  13,  1017.) 

Appeal  from  District  Court  Shawnee  County. 

Action  by  the  Welsbach  Street  lighting  Com- 
pany against  the  Public  Utilities  Commission 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed,  with  instmctions 
to  enter  judgment  for  plaintiff. 

J.  W.  Dana,  of  Kansas  City,  Mo.,  for  appel- 
lant   H.  O.  Caster,  of  Topcka,  for  appellees. 

PER  CURIAM.  Owing  to  the  Inconvenience 
to  which  the  city  of  Scammon  is  subjected  in 
the  matter  of  providing  \t8  street  lighting  while 
this  litigation  is  pending  and  unconcluded,  the 
decision  in  this  case  uould  be  handed  down 
at  once,  although  a  formal  opinion  thereon  may 
require  considerable  time  for  its  preparation. 

'Behearlnt  denied  November  10,  U17. 


Digitized  by  LiOOQIC 


Kan.) 


DAVIS  V.  DAVIS 


515 


To  prevent  parties  interested  from  being  mis- 
led by  a  decision  witliout  an  accompanying 
-opinion,  the  views  of  the  court  will  be  brie6y 
outlined:  The  contract  Instween  the  Welsbach 
Company  and  the  American  Gas  Company, 
-which  expired  on  May  1,  1916,  was  not  extended 
!»•  the  Public  Utilities  Act.  City  of  Wilson 
▼.  Weber  et  al.,  166  Pac.  512,  No.  21340,  de- 
cided July  7,  1917.  Neither  did  that  act  arbi- 
trarily extend  the  relations  of  tho  Welsbach 
<,\impnny  to  the  city  of  Scammon.  The  plain- 
tifTs  rights  under  its  contract  having  terminat- 
ed, its  duties  thereunder  were  likewise  termi- 
nated. Moreover,  the  business  of  the  Welsbach 
Company  in  the  city  of  Scammon,  even  if  it  be 
a  public  service  utility  business,  is  wholly 
separate,  distinct,  and  unrelated  to  any  busi- 
ness in  which  it  may  be  engaged  elsewhere,  and 
its  business  in  Scammon  is  expressly  left  by 
the  Public  Utilities  Act  (Laws  1911,  e.  238,  { 
3:  Gen.  Stat.  1015,  I  8329)  to  the  control  of 
the  city  of  Scammon,  and  not  to  the  Public 
Utilities  Commission,  except  in  a  situation 
whore  an  invocation  of  the  provisions  of  sec- 
tion 33  of  the  Public  Utilities  Act  would  be 
appropriate.  The  Public  Utilities  Commission's 
control  of  the  business  of  the  American  Gas 
Company  (City  of  Scammon  v.  Gas  Co.,  98  Kan. 
812,  160  Pac.  316)  does  not  extend  to  the  busi- 
ness of  the  Welsbach  Company;  at  least  it  does 
not  so  extend,  since  the  expiration  of  the  Wels- 
bach CV>mpany's  contract  for  service  and  its 
consequent  and  legitimate  severance  of  business 
relations  with  the  American  Gas  Company. 

The  judgment  of  the  district  court  is  revers- 
ed, with  instructions  to  enter  Judgment  for 
plaintiff.    All  the  Justices  concurring. 


(101  Kao.  395) 

DAVIS  V.  DAVIS  et  aL    (No.  21004.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Syllabui  by  the  Court.) 

1.  Judgment  ^s>479— Coi.i.aterai.  Attaoe— 
TiTLK  TO  Realty. 

A  judgment  adjudicating  the  title  to  real 
property,  rendered  in  an  action  in  which  the 
court  had  jurisdiction  of  the  parties,  cannot  be 
collaterally  attacked  in  a  subsequent  ejectment 
action  l>etwcen  tlie  same  parties,  where  the  judg- 
ment forms  a  part  of  the  chain  of  title  of 
one  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cont.  Die.  {{  9ia-915.] 

(Additional  Byttaiu*  ly  Editorial  Btaff.) 

2.  JTJDOMENT  «=»518— "COLLATEEAL  ATTACK." 

After  a  judgment  by  stipulation  of  attor- 
neys of  record  for  defendant  for  tho  possession 
of  realty,  an  ofiTer  by  plaintiff  therein  in  a 
subsequent  ejectment  action  between  the  same 
parties  to  prove  that  tho  judgment  was  pro- 
cured by  the  fraud  of  the  attorney  for  the  plain- 
tiff is  a  "collateral  attack"  (citing  Words  and 
Phrases,  Second  Series,  Collateral  Attack). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  961,  962.] 

Appeal  from  District  C!onrt,  Sedgwick 
County. 

Action  by  Tonia  Davis  against  Nelson 
Davis  and  Loanna  A.  Davis.  Judgment  for 
plaintiff,  and  defendant  Loanna  A.  Davis 
appeals.     Affirmed. 

J.  A.  Conljr  and  B.  C.  Colin,  both  of  Wich- 
ita, for  appellant.  Alkman  &  Alkman,  of 
El  Dorado,  and  Blake,  Ayres  &  McCorkle,  of 
Wichita,  for  appellee. 


MARSHALL,  J.  Defendant  Loanna  A. 
Davis  appeals  from  a  judgment  rendered  in 
favor  of  the  plaintiff  in  an  action  for  the 
recovery  of  the  possession  of  real  property. 

The  plaintiff  introduced  in  evidence  a 
judgment  rendered  In  an  action  In  the  dis- 
trict court  of  Sedgwick  county  .wherein  Lo- 
anna A.  Davis  was  plaintiff,  and  Nelson 
Davis  and  Tonia  Davis  were  defendants,  a 
part  of  which  Judgment  Is  as  follows : 

"It  is  further  ordered,  considered,  and  ad- 
judged that  tho  defendant  Tonia  Davis  is  en- 
titled to  the  possession  of  said  real  estate,  and 
is  hereby  given  the  right  to  such  possession 
from  and  after  this  date,  with  the  right  to 
lease  the  same  and  to  receive  and  collect  the 
rents  and  income  therefrom  after  March  1, 1913, 
and  the  plaintiff  is  enjoined  from  in  any  way 
interfering  with  the  defendant  in  the  collection 
of  such  rent  or  in  making  lease  of  said  prem- 
ises." 

Loanna  A.  Davis  contends: 

"That  the  court  erred  in  refusing  her  offer 
to  prove  that  the  judgment  in  the  case  of  I..0- 
anna  A.  Davv)  v.  Tonia  I>avis  and  .VeLson 
Davis  (No.  29326)  was  procured  by  fraud.  Her 
evidence,  if  admitted,  was  sufficient  to  warrant 
a  setting  aside  of  said  judgment  on  two  grounds: 
First,  for  irregularity  in.  obtaining  said  judg- 
ment; second,  as  fraudulent  and  al>solutcIy 
void." 

Loanna  A.  Davis  testified  as  a  witness  in 
the  present  action.  While  she  was  on  the 
witness  stand  the  following  occurred: 

"Q.  State  your  name.  A.  Loanna  A  Davia. 
Q.  Sometimes  known  as  I<oanna  Davis?  A. 
Oh,  yes;  they  sometimes  call  me  that.  Q.  Tou 
are  the  only  Loanna  Davis  who  brought  suit 
against  Tonia  Davis  some  time  a  year  or  two 
ago  were  you  not?  A.  It  wasn't  just  against 
Tonia  Davis.  Q.  It  was  against  who,  do  yon 
remember?  A.  I  never  brought  no  suit  against 
Tonia  Davis;  I  just  brought  a  suif  for  them 
to  return  the  land  bads  to  me.  Q.  The  suit 
was  brought  by  you  against  Nelson  Davis  and 
Tonia  Davis,  it  being  a  suit  to  get  back  this 
land  as  you  claimed,  that  is  now  in  contro- 
versy? A.  Yes,  sir.  Q.  Now,  Mrs.  Davis,  who 
was  your  attorney  in  that  case?  A  Koy  Buck- 
Icy.  Q.  Do  you  remember  of  Roy  Bnckley  pay- 
ing you  some  money  during  the  time  that  that 
case  was  pending  after  you  brought  the  suit? 
A.  Tes;  he  paid  me  some  money.  Q.  Do  yoi* 
know  what  that  money  was  for?  A.  Yes,  sir. 
Q.  What?  A.  Why,  it  was  for  the  rent  that 
he  had  collected  in  there,  $300  from  John  Boyer: 
then  the  balance  from  the  other:  that  was  all 
paid  in  there  to  me  here,  about  $660.  Q.  Was 
anything  said  about  the  case  that  was  then 
pending  what  was  to  be  done  with  the  caso? 

"By. Mr.  Alkman:  Object  as  incompetent,  ir- 
relevant, and  immateriiu,  not  binding  on  tb^ 
plaintiff. 

"By  the  Ourt:   Sustained. 

"By  Mr.  Conly:  The  defendant  now  offers  to 
show  by  this  witness  that  at  the  time  this  mon- 
ey was  paid  to  her,  which  was  subsequent  to 
March  1,  1913,  a  few  days  thereafter,  Mr.  Jloy 
Buddey,  attorney  for  this  witness  and  the 
then  plaintiff  in  that  case  of  Loanna  Davis  v. 
Tonia  Davis  et  al.  (29326),  stated  to  her  that 
the  payment  that  he  made  to  her  at  that  time 
was  on  the  rent  which  was  then  due,  and  that 
it  did  not  in  any  way  affect  the  trial  of  the 
action  then  pending,  and  that  the  question  of 
the  title  to  the  land  would  be  Jitigated  and 
tried  as  soon  as  the  court  could  reach  it,  or 
words  to  that  effect. 
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°  "By  Mr  Alkman:  Object  as  incompetont,  ir- 
relevant, and  immaterial,  not  binding  on  thia 
plaintiff  in  any  way. 

"By  the  Court:  Objection  austained;  th«  of- 
fer refused." 

All  tbe  parties  to  the  present  action  were 
parties  to  the  action  In  which  the  judgment 
complained  of  was  rendered.  That  Judg- 
ment appears  to  have  been  rendered  accord- 
ing to  a  written  stipulation  signed  by  the 
attorneys  of  record  for  the  parties  to  the 
action.  The  complaint  of  Loanna  A.- Davis 
concerning  that  judgment  is  that: 

"The  journal  entry  is  approved  by  Oardiner 
&  Buckley,  (or  plaintiff,  and  H.  C.  Sluss,  for 
defendant,  but  thero  is  no  approval  by  plain- 
tiff for  herself  of  the  judgment,  and  no  written 
Btipulation  for  a  judgment  as  stated  in  the 
journal  entry  was  ever  filed  in  said  case." 

Loanna  A.  Davis  argues: 

"That  a  judgment  rendered  by  an  attorney 
without  any  authority  or  warrant  of  dient  and 
through  fraud  upon  the  client  may  be  set 
aside.^' 

[1,  2]  The  evidence  offered  was  objectiona- 
ble on  the  ground  that  it  was  hearsay,  but 
that  objection  was  not  made,  and  the  ques- 
tion is  not  discussed  by  either  side.  Loanna 
A.  Davis  says  that: 

"In  substance,  the  offer  to  prove  was  a  motion 
to  set  aside  for  irregularity,  although  not  so 
denominated." 

The  offer  to  prove  was  not  sncb  a  motion 
to  set  aside  the  Judgment  as  is  prescribed  by 
section  598  of  the  Code  of  Civil  Procedure; 
nor  was  It  a  proceeding  to  vacate  the  judg- 
ment for  fraud,  as  prescribed  In  section  597 
of  the  Code  of  ClvU  Procedure  (Gen.  St  1915, 
i  7501).  The  offer  to  prove  was  a  collateral 
attack  on  the  judgment.  1  Black  on  Judg- 
ments (2d  Ed.)  §  252 ;  Van  Fleet's  Collateral 
Attack,  f  3 ;  1  Words  and  Phrases  (2d  Ser.) 
p.  763;   15  B.  C.  L.  838;   23  Cyc.  1062. 

The  Judgment  Is  not  void.  It  showed  that 
the  court  had  jurisdiction  of  the  cause  and 
of  the  parties  thereto.  Their  attorneys  of 
record  signed  a  stipulation  which  prescribed 
the  judgment  that  should  be  rendered.  If  the 
Judgment  is  voidable,  it  must  be  attacked  in 
some  direct  proceeding  instituted  for  the 
purpose  of  having  it  vacated  or  set  aside. 
This  court  lias  repeatedly  held  that  a  judg- 
nient  cannot  be  collaterally  impeached  or 
attacked  by  a  party  bound  thereby.  Simp- 
son V.  Kimberlin,  12  Kan.  679;  Priest  v. 
Bobinson,  61  Kan.  416,  420,  67  Pac.  850; 
O'Keefe  ▼.  Behrens,  73  Kan.  468<  473,  85 
Pac.  555,  8  L.  B.  A.  (N.  S.)  354,  9  Ann.  Cas. 
867;  Morris  v.  Sadler,  74  Kan.  892,  88  Pac. 
69;.  Bleakley  v.  Barclay,  75  Kan.  462,  89 
Pac.  906,  10  L.  B.  A.  (N.  S.)  230;  Ayres  v. 
Deerlng,  76  Kan.  149,  90  Pac.  794 ;  Homer  v. 
Schinstock,  80  Kan.  136,  101  Pac.  996,  23  L. 
B  A.  (N.  S.)  134,  18  Ann.  Gas.  21 ;  McCor- 
mick  V.  McCormlck,  82  Kan.  31,  107  Pac.  546. 

In  an  action  to  recover  the  possession  of 
real  property,  an  attack  on  a  judgment 
which  is  a  part  of  the  chain  of  title  of  one 


of  the  parties  Is  a  collateral  attack.  Priest 
r.  Bobinson,  64  Kan.  416,  420,  67  Pac.  860 ; 
O'Keefe  v.  Behrens,  73  Kan.  469,  473,  85 
Pac.  666,  8  L.  B.  A.  (N.  S.)  354,  9  Ann.  Caa. 
867;  Monls  ▼.  Sadler,  74  Kan.  892,  88 
Pac.  69, 

It  was  not  error  to  ezdnde  the  evidence 
offered.  The  abstract  does  not  show  that 
the  evidence  excluded  was  produced  on  the 
hearing  of  the  motion  for  a  new  trial.  Un- 
less the  evidence  was  so  produced,  its  ex- 
clusion will  not  compel  a  reversal  of  the 
Judgment. 

The  judgment  Is  affirmed.  All  the  Jns- 
tlcea  concurring. 


(101  Kan.  341) 
RANDALL  et  al.  v.  RANDALL  et  aL 
(No.  20965.) 

(Supreme  CJourt  of  Kansas.    July  7,  1917.) 

(Syllttim  ly  the  Court.) 

1.  Deeds  «=>208(3)  —  Evidknce  <8=>27S(3)  — 
Pleamno  «=»236(7)— Witnesses  «=:>144(6), 

181— TRIAtf— COMPETEHCT— AMENDMKHT. 

RuKngs  striking  out  evidence,  admittinK  evi- 
dence, denying  a  motion  to  open  the  case  for  fui^ 
ther  testimony^  and  denying  a  motion  to  amend 
an  answer  to  introduce  a  new  issue  considered 
and  approved. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  627;  Evidence,  Ont  Dig.  {{  1113,  1114; 
Pleading,  Cent  Dig.  §  601;  Witnesses,  Cent 
Dig.  S§  633,  727,  728.] 

2.  Motions  ®=>31— Tbial  €=>71— Hearino— 
Beopenino  Case  —  AFiroATiTfl  —  CouRna 
Atfidavits. 

On  the  hearing  of  a  motion  addressed  to  the 
discretion  of  the  court  and  supported  by  affida- 
vits, it  is  not  error  for  the  court  to  receive  and 
consider  counter  affidavits  tending  to  refute  the 
facts  stated  in  the  affidavits  supporting  the  mo- 
tion and  presenting  other  grounds  for  denying 
the  motion. 

[Ed.  Note. — For  other  cases,  see  Motions, 
Cent  Dig.  {  42;   Trial,  Centi  Dig.  {  167.] 

Appeal  from  District  Court,  Johnson 
County. 

Action  for  partition  by  Wallace  O.  Randall 
and  another  against  S.  D.  Randall  and  others. 
Judgment  for  plalntUts,  and  defendants  ap- 
peal.   Affirmed. 

J.  J.  BlUng  and  Edward  T.  Blllng,  both  of 
Lawrence,  and  J.  W.  Parker,  of  Olathe,  for 
appellants.  W.  D.  Morrison  and  O.  Ll  Ban- 
dall,  both  of  Olathe,  for  appelleea. 

BURCH,  J.  The  action  was  one  for  the 
partition  of  real  estate.  The  ccmtested  issue 
was  whether  or  not  certain  deeds  httd  been 
delivered.  The  plaintiffs  prevailed,  and  the 
defendants  appeal. 

The  real  estate  belonged  to  John  D.  Ran- 
dall, who  died  intestate  in  August,  1901.  His 
wife,  Sarah  Randall,  died  Intestate  in  March, 
1914.  Six  children  survived  their  parents, 
Wallace  C.  Bandall  and  Harry  Ll  Randall, 
the  plaintiffs,  Sam  D.  Randall,  Emma  Budell, 
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Alice  Bennett,  and  Obarles  E.  Randall,  the 
defendants.  Hie  facts  of  the  case  and  tlie 
dalms  of  the  litigants  are  clearly  presented 
In  detail  by  the  findings  of  fact  returned  by 
the  Jury  and  adopted  by  the  court: 

'OMd  3.  D.  Randall  on  the  12th  day  of  An- 
Ciwt,1901,  make  and  ezeente  a  warranty  deed 
oonreying  a  portion  of  the  real  estate  described 
in  plaintiffs'  petition  to  his  wite,  Sarah  Ran- 
dall?   A.  Yes. 

"If  you  answer  the  above  qnestion  in  the  af- 
firmatiye,  did  J.  D.  Randall  place  the  said  deed 
in  his  trunk  with  his  own  papers  and  keep  it 
there  until  his  death?    A.  Tes. 

"Did  Sarah  Randall  ever  personally  have  pos- 
session of  said  deed  before  the  death  of  J.  D. 
RandaU?    A.  No. 

"Did  any  one  ever  have  possession  of  said  deed 
for  Sarah  Randall  daring  the  lifetime  of  J.  D. 
Randan?    A.  No. 

"Did  J.  D.  Randall  erer  in  his  lifetime  deliver 
said  deed  to  his  wife  directly  or  to  any  one  for 
her,  intending  to  convey  the  title  to  said  prop- 
erty to  her?    A.  No. 

"Did  J.  D.  Randall  retain  possession  of  and 
control  of  the  deed  to  Sarah  Randall  during  his 
lifetime?     A.  Yes. 

"Did  Sarah  Randall  execute  deeds  to  certain 
of  the  property  Involved  in  this  suit  to  her  chil- 
dren Alice  Bennett,  Emma  Rudell,  Charles  B. 
RandaU,  and  Harry  L.  RandaU?    A.  Yes. 

"If  you  answer  the  last  quesliuu  lu  ihe  af- 
firmative, where  did  she  place  said  deeds  after 
they  were  executed  by  her?    A.  In  trunk. 

"Did  Sarah  Randall  ever  deliver  either  of 
said  deeds  personally  to  any  of  the  grantees 
named  in  said  deeds?    A.  No. 

"Did  Alice  Bennett  personally  have  possession 
of  the  deed  to  her  at  any  time  before  the  death 
of  Sarah  RandaU?    A.  No. 

"Did  Emma  RodeU  personally  have  possession 
of  the  deed  to  her  at  any  time  before  the  death 
of  Sarah  RandaU?    A.  No. 

"Did  Charles  Randall  personally  have  posses- 
sion of  the  deed  to- him  at  any  time  before  the 
death  of  Sarah  RandaU?    A.  No. 

"Were  any  or  either  of  the  deeds  made  by 
Sarah  RandaU  delivered  to  any  other  person  for 
the  grantee  named  therein  before  the  death  of 
Sar^  Randall?    A.  No. 

"If  yon  answer  that  Alice  Bennett  had  posses- 
sion of  the  deed  referred  to  before  the  death,  of 
Sarah  Randall  what  did  she  do  with  it?  A.  Did 
not  have  it. 

"If  yon  find  that  Emma  Rudell  had  possession 
of  the  deed  to  her  before  the  death  of  Sarah 
Randall,  what  did  she  do  with  it?  A.  Did  not 
have  it. 

"If  you  find  that  Charles  RandaU  had  posses- 
sion of  the  deed  to  him  before  the  death  of  Sarah 
RandaU,  what  did  he  do  with  it?  A.  Did  not 
have  it. 

"Were  the  deeds  in  question  in  the  trunk  at 
the  home  of  Sarah  Randall  on  the  day  before 
Sarah  Randall's  death?    A.  Yes. 

"Was  it  the  Intention  of  Sarah  Randall  that 
said  deeds  or  any  of  them  should  be  delivered 
before  her  death?    A.  No. 

"Did  Charles  E.  RandaU  have  in  his  possession 
about  the  year  1908  the  deed  which  is  in  evi- 
dence to  him  from  his  mother?    A.  No. 

"Did  Charles  give  that  deed  to  S.  D.  Randall? 
A.  No. 

"Did  Emma  RudeU  have  in  her  possession  the 
deed  to  her  from  her  mother,  which  is  in  evi- 
dence, in  the  year  10107    A.  No. 

"Did  Ekuna  Rudell  give  that  deed  to  S.  D. 
RandaU?    A.  No. 

"Did  S.  D.  Randall  have  in  his  possession  dur- 
ing his  mother's  lifetime  the  deed  from  his  moth- 
er to  Alice  Bennett,  which  is  in  evidence?  A. 
Not 


"Did  S.  D.  Randall  have  in  his  possession  dur- 
ing his  father's  Ufetime  the  deed  from  his  fa- 
ther, J.  D.  RandaU,  to  his  mother,  Sarah  Ran- 
dall, which  is  in  evidence?    A.  No." 

It  Is  assigned  as  error  that  the  court  struck 
out  certain  testimony.  Emma  RudeU,  a  wit- 
ness in  ber  own  behalf,  testified  on  direct 
examination  that  before  her  mother's  death 
she  had  In  her  iwssesslon  the  deed  to  her 
from  her  mother,  and  that  she  gave  the  deed 
to  ber  brother,  S.  D.  Randall,  known  as 
"Pete,"  so  her  mother  could  have  the  use  of 
the  property  during  the  mother's  lifetime.  On 
cross-examination  she  was  asked  questions 
which  she  answered  as  foUows: 

"Q.  When  did  Pete  give  you  this  deed,  how 
long  ago?    A.  About  a  year  ago. 

"Q.  He  gave  you  this  deed  after  your  moth- 
er died,  didn't  he?    A.  No,  sir. 

"Q.  Do  you  tell  this  jury  and  this  court  that 
Pete  didn't  give  you  this  deed  since  your  mother 
died?  A.  Pete  gave  me  that  deed  since  mother 
died. 

"Q.  And  that  is  the  first  time  that  you  ever 
did  have  it,  isn't  it?  A.  No ;  my  mother  gave  it 
to  me. 

"Q.  That  is  when  yon  first  got  it?    A.  Yes. 

"Q.  And  she  gave  it  to  yon  before  you  gave  it 
to  Pete?    A.  Yes." 

[1]  On  motion  of  the  plaintiffs  the  answer 
that  the  witness'  mother  gave  her  the  deed 
was  stricken  out,  because  the  witness  was  in- 
competent to  testify  to  that  tact  The  cross- 
examination  related  to  the  time  when  the 
witness  first  had  possession  of  ber  deed.  She 
volunteered  the  statement  that  ber  mother 
gave  it  to  ber.  While  the  succeeding  ques- 
tion would  have  been  in  bcitter  form  if  It  had 
been,  "And  you  had  the  deed  before  you  gave 
It  to  Pete?"  there  was  clearly  no  purpose 
to  call  out  matter  concerning  which  the  wit- 
ness was  not  qualified  to  testify,  and  the 
plaintiffs  were  entitled  to  have  the  statement 
withdrawn  from  the  Jury, 

S.  D.  Randall  was  examined  in  chief  as  a 
witness  for  the  defendants  respecting  bis  pos- 
session of  the  deed  to  Alice  Bennett  from  her 
mother.  The  plaintiffs  interposed  the  fol- 
lowing objection: 

"If  he  obtained  that  instrument  directly  from 
his  mother,  the  grantor  in  that  deed,  I  object, 
because  he  is  incompetent  to  testify  to  that  fact 
under  the  statute.  It  is  simply  a  way  to  avoid 
the  letter  of  the  statute  and  the  decisions  of 
our  Supreme  Court.  I  think  the  court  should 
ascertain,  if  it  comes  in  that  way,  that  it  is  in- 
competent." 

The  objection  was  oTermled,  and  for  the 
purpose  of  disclosing  the  Incompetency  of  the 
witness  the  plaintiffs  Interposed  a  prelimlna- 
ly  question,  which  was  answered  as  follows: 

"Q.  Did  it  come  into  your  possession  by  your 
mother  handing  it  to  you  or  giving  it  to  you? 
A.  It  did." 

The  objection  that  the  witness  was  Incom- 
petent was  renewed,  and  the  answer  to  the 
preliminary  question  was  stricken  out.  The 
plaintiffs  were  seeking  to  keep  out  lncomi)e- 
tent  testimony,  and  not  to  use  a  disquaUfled 
witness.  Therefore  the  rule  that  the  Incom- 
petency of  a  witness  Is  waived  by  cross-ex- 
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amlning  btm  in  respect  to  transactlona  with  a 
deceased  person,  as  nevr  matter,  bes  no  ap- 
plication. 

It  Is  assigned  as  error  that  ttie  court  ad- 
mitted Improper  testimony.  The  issues  were 
80  framed  that  the  defendants  assumed  the 
burden  of  proof.  They  Introduced  in  evi- 
dence the  declarations  of  Sarah  Randall  re- 
specting the  disposition  of  her  property,  tend- 
ing to  show  delivery  of  her  deeds  to  her 
children.  The  defendants,  however,  objected 
to  proof  of  other  declarations  of  the  grantor 
otTered  by  the  plaintiffs,  very  clearly  indicat- 
ing nondelivery  of  the  deeds.  The  objections 
were  properly  overruled.  Other  evidence, 
which  need  not  be  recited,  was  properly  ad- 
mitted over  the  objection  of  the  defendants. 

The  defendants  debate  the  effect  of  the 
presumption  of  delivery  attending  the  pos- 
session of  deeds,  in  connection  with  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings. 
There  is  nothing  to  indicate  that  the  court, 
when  It  adopted  the  Jury's  findings,  did  not 
give  due  weight  to  the  presumption.  Besides 
this,  there  was  some  conflict  in  the  evidence, 
and  different  inferences  might  he  drawn  from 
the  evidence.  The  defendant's  theory  of  the 
case  did  not  impress  ^ther  the  court  or  the 
jury  very  strongly.  Interpreting  the  evi- 
dence, as  this  court  must  do,  most  favorably 
to  the  plaintiffs,  the  presumption  was  over- 
thrown, 

[2]  The  findings  of  fact  were  returned  and 
the  Jury  were  discharged  on  January  20,  1915. 
On  March  3.  1915,  but  before  final  judgment 
was  rendered,  the  defendants  moved  the  court 
to  open  tiie  case  for  further  testimony. 
In  support  of  the  motion  affidavits  were 
filed  indicating  what  the  testimony  would 
be.  This  showing  was  met  by  counter  affida- 
vits. The  court  held  the  matter  under  ad- 
visement until  September  27,  1915,  when  the 
motion  was  overruled.  The  defendants  say 
the  court  should  not  have  permitted  the  plain- 
tiffs to  contest  the  showing  made  in  support 
of  the  motion,  and  that  the  motion  should 
have  been  sustained.  There  were  good  rea- 
sons for  denying  the  motion  without  enter- 
taining a  counter  showing.  The  subject  of 
opening  the  case  for  further  testimony  was 
one  resting  in  the  discretion  of  the  court, 
and  if  none  but  the  affidavits  filed  by  the  de- 
fendants were  considered,  it  could  not  be 
said  that  the  court  abused  its  discretion  in 
denying  the  motion.  It  would  be  a  strange 
rule  of  procedure  which  would  prohibit  a 
court  from  enlightening  an  exercise  of  its 
discretion  by  hearing  from  both  sides,  and  no 
such  rule  exists  in  this  state.  Considering 
the  showing  of  the  plaintiffs  and  the  counter 
showing  in  connection  with  the  previous  pro- 
ceedings, it  is  clear  the  court  was  abundantly 
Justified  In  denying  the  motion. 

The  defendant  Charles  E.  Randall  filed  his 
answer  and  filed  a  cross-petition  on  May  16, 


1914.  The  trial  closed  more  than  eight 
months  later.  The  motion  to  reopen  the  case 
wa»  denied  more  than  eight  months  after 
tlie  trial  closed.  More  than  three  months 
after  the  motion  to  reopen  the  case  had  been 
overruled,  Charles  El  Randall  disclosed  to 
tlie  court  a  different  basis  of  title  which  be 
had  thought  of,  and  moved  for  leave  to 
amend  bis  pleading  to  present  the  new  Issue. 
He  asserted  that  in  August,  1901,  he  made  an 
oral  contract  with  his  parents  to  stay  with 
them  and  care  for  them  until  they  died,  in 
consideration  of  which  he  was  to  receive  at 
their  death  the  land  which  he  claimed.  Pur- 
suant to  this  contract,  he  Iiad  gone  into  pos- 
session, bad  made  lasting  and  valuable  im- 
provements, had  used  ail  the  rents  and  prof- 
its of  the  land  in  caring  for  his  parents,  and 
had  expended  some  money  besides,  relying 
upon  this  oral  contract,  which  he  had  fully 
performed  on  his  side.  The  motion  was  ac- 
companied by  affidavits,  and  was  opposed  by 
counter  affidavits,  some  of  which  went  so 
far  as  to  declare  that  Charles  was  the  one  who 
had  been  supported,  and  not  his  parents. 
All  that  has  been  said  respecting  the  ruling 
on  the  application  to  reopen  the  case  ap- 
plies to  the  ruling  denying  tills  motion. 

The  Judgment  of  the  district  court  Is  afilrm- 
ed.    All  the  Justices  concurring. 

(101  Kan.  16g) 
BOWMAN  v.  CliTDB.    (No.  20931.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Byllabut  hy  the  Court.) 

MoBTOAGEs  €=3319(3)— Sajj  or  Land— VALtts 

— Pkesumption. 
Where  one  holding  property  as  security  for 
a  debt  sells  it  under  such  circumstances  that  the 
debtor  is  entitled  to  credit  for  its  actual  value, 
there  is  no  presumption  that  it  was  worth  the 
full  amount  owed,  and  a  finding  to  that  effect 
can  be  sustained  only  where  there  is  substan- 
tial evidence  in  its  support. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §:  863,  875,  913,  1366.] 

Appeal   from    District  Court,   Wyandotte 
County. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  165  Pac.  820. 

MASON,  J.  The  plaintiff  having  acquired 
a  note  for  $550  secured  by  a  mortgage  on 
land,  also  the  land  itself,  sold  the  land  for 
$200,  and  brought  action  against  the  mort- 
gagor for  the  balance  of  $350.  The  trial 
court  properly  held  that  the  defendant  was 
entitled  to  an  additional  credit  on  the  note 
for  whatever  amount  the  land  was  worth 
over  $200.  The  Jury  found  in  effect  that  It 
was  worth  enough  to  wipe  out  the  entire 
debt.  On  appeal  a  reversal  was  ordered  on 
the  ground  that  there  was  no  substantial 
evidence  in  support  of  this  finding.  Bowman 
V.  Clyde,  165  Pae  820. 

In  a  petition  for  a  rehearing  the  defend- 
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ant  calls  attention  to  the  fact  that  the  trial 
court  gave  an  Instruction,  which  this  court 
did  not  criticize,  that  the  burden  of  proof  as 
to  the  Talue  of  the  land  was  upon  the  plain- 
tiff. The  defendant  argues  that  as  according 
to  this  Instruction  the  burden  of  proving  the 
value  rested  on  the  plalntUt,  and  the  ]ui7  did 
not  believe  his  witnesses,  they  were  author^ 
ized  to  find  as  they  did  regardless  of  any 
other  evidence.  There  Is  a  sense  in  which  the 
plaintiff  may  be  said  to  have  the  burden  of 
proof  with  reference  to  the  value  of  the  land. 
In  order  to  entitle  the  plaintiff  to  treat  the 
sale  as  a  virtual  foreclosure,  establishing 
$200  as  the  amount  of  credit  to  be  given  to 
the  defendant  on  account  of  the  land,  it  was 
perhaps  necessary  for  him  to  show  that  the 
property  brought  all  it  was  worth,  as  a  mort- 
gagee of  chattels  may  be  required  to  prove 
the  fairness  and  regularity  of  a  sale  con- 
ducted by  him  if  it  Is  to  be  held  valid.  Wy- 
gal  V.  Bigelow,  42  Kan.  477,  22  Pac.  612,  16 
Am.  St.  Rep.  495.  Because  of  the  failure  of 
that  proof  the  defendant  was  entitled  to  some 
further  credit,  but  as  there  is  no  presump- 
tion that  the  land  was  worth  any  particular 
amount,  it  was  necessary  that  he  should  pro- 
duce evidence  of  the  extent  of  his  damages 
(13  Cyc.  ISS),  and  so  far  as  the  Instruction 
referred  to  is  to  be  construed  as  Indicating 
the  contrary,  it  must  be  regarded  as  inaccu- 
rate. 

The  court  is  still  of  the  opinion  that  there 
is  not  to  be  found  in  the  testimony  of  the 
plaintiff  or  other  witnesses  any  substantial 
evidence  that  the  land  was  worth  as  much 
as  $1,050.  The  petition  for  a  rehearing  is 
therefore  denied.  All  the  Justices  concur- 
ring. 


(101  Kan.  2S7) 

ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  SHRIV- 
ER.     (No.  20631.) 

(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Syllalm  by  the  Court.) 

1.  Watebs  and  Wateb  Coubses  is=342— 
Rights  of  Ripablan  Owner— Supplying 
Water  to  Railroad  Engines. 

A  railway  company  as  a  riparian  owner 
has  the  right  to  make  reasonable  use  of  the 
water  of  a  stream  for  the  purpose  of  supplying 
its  engines  and  operating  its  railroad;  reason- 
able use  meaning  such  use  as  is  consistent  with 
the   equal  rights  of  other  riparian   owners. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  (Tent.  Dig.  §|  33,  34.] 

2.  FiNniNGS  or  Fact— Sttfficibnct  of  Evi- 
dence. 

Findings  of  fact  considered,  and  held  to  be 
sustained  by  sufficient  evidence. 

3.  Injunction  ®=3l63(5)— Dissolution — Dis- 
cretion OF  Trial  Court. 

Soon  after  the  commencement  of  an  injunc- 
tion suit  between  riparian  owners  respecting  use 
of  the  water  of  a  stream  greatly  depleted  by 
unprecedented  drought,  the  drought  came  to  an 
end  and  the  normal  flow  of  the  stream,  sufficient 
for  all  uses,  was  restored.     A  preliminary  in- 


junction granted  the  plaintiff  was  dissolved,  an 
injunction  in  favor  of  the  defendant  was  not 
granted,  and  the  action  was  dismissed.  Held, 
the  discretion  of  the  court  was  not  abused. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  366.] 

Appeal  from  District  Court,  Marion  County. 

Action  for  injunction  by  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company  against 
P.  D.  Shrlver.  Findings  of  fact  favorable  to 
plaintiff,  temporary  Injunction  dissolved,  and 
action  dismissed,  and  defendant  appeals.  Af- 
firmed. 

W.  H.  Carpenter,  of  Marion,  for  appellant 
W.  R.  Smith,  O.  J.  Wood,  A  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  and  W.  L, 
Huggins,  of  Emporia,  for  api>ellee. 


BtJRCH,  J.  The  action  was  one  by  the 
railway  company  to  enjoin  destruction  of  a 
twelve-inch  dam  in  the  Cottonwood  river, 
erected  to  enable  the  railway  company  to 
secure  water  from  the  river.  A  temporary 
Injunction  was  granted.  The  answer  and 
cross-petition  of  the  defendant,  a  millowner 
having  mills  operated  by  water  power  both 
above  and  below  the  dam,  prayed  for  an 
injunction  against  maintenance  of  the  dam. 
At  the  time  the  answer  was  filed,  and  at  the 
time  of  the  trial,  the  cause  of  the  litigation — 
dearth  of  water  resulting  from  excessive 
drought — ^had  ceased  to  exist.  The  court 
made  findings  of  fact  favorable  to  the  plain- 
tiff, but,  because  normal  conditions  had  been 
restored,  dissolved  the  temporary  Injunction 
and  dismissed  the  action.  The  defendant  ap- 
peals. 

The  controversy  has  become  moot.  The 
purpose  of  the  district  court  was  to  dispose 
of  the  case  in  such  a  way  that  the  judgment 
would  not  be  res  judicata  against  either  par- 
ty. Consequently  this  court  will  Jherely  in- 
dicate, without  elaboration,  its  views  respect- 
ing salient  matters. 

[1]  The  railway  company,  as  a  riparian 
owner,  had  the  right  to  make  reasonable  use 
of  the  water  of  the  stream  for  the  purpose  of 
supplying  its  engines  and  operating  its  rail- 
road. Reasonable  use  means  such  use  as  is 
consistent  with  the  equal  rights  of  other  ri- 
parian owners.  Clark  v.  Allaman,  71  Kan. 
206,  80  Pac.  671,  70  L.  R.  A.  971.  In  the  case 
cited  abstraction  of  water  from  a  stream  for 
irrigation  purposes  was  sanctioned.  Abstrac- 
tion of  water  for  railroad  purposes  by  a  rail- 
way company  which  is  a  riparian  owner  la 
merely  another  use,  the  propriety  of  which 
cannot  be  questioned  so  long  as  the  rule 
of  fairness  and  equality  between  owner  and 
owner  is  observed. 

[2,  3]  When  water  Is  abundant  there  is  no 
occasion  to  dispute  about  Its  use.  Only  when 
the  flow  becomes  scanty  does  necessity  for 
adjustment  arise.  In  this  case  matters  were 
brought  to  a  crisis  by  an  unprecedented 
drought,   which   the  court  felt  Impelled  to 
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classify  as  an  act  of  Ood.  The  conrt  fonnd 
specifically  that  the  dam  did  not  backwater 
far  enough  to  interfere  with  the  operation 
of  the  defendant's  upstream  mill,  and  found 
specifically  that  the  quantity  of  water  takoi 
by  the  plaintiff  did  not  in  any  appreciable 
degree  affect  the  operation  of  the  defendant's 
downstream  mill.  These  were  questions  of 
fact,  the  solution  of  which  depended  on  the 
estimate  placed  by  the  court  on  the  evidence, 
which  was  conflicting  to  the  point  of  con- 
tradiction. It  Is  not  necessary  to  review  the 
evidence.  It  has  been  examined,  and  that 
upon  whidi  the  court  must  have  relied  is 
abundantly  sufficient  to  sustain  the  findings. 
Beyond  ascertaining  this  fact,  this  court  on 
appeal  has  no  function  to  perform  with  re- 
spect to  the  evidence. 

Granting  or  refusing  an  Injunction  is  a 
subject  of  equitable  cognizance  over  which 
the  district  court  has  a  large  discretion,  de- 
pending on  all  the  facts  and  circumstances. 
Since  the  cause  of  the  litigation  ceased  to 
exist  soon  after  the  suit  was  commenced,  and 
cannot  again  come  into  existence  except  un- 
der circumstances  neither  threatening  nor 
reasonably  to  be  anticipated.  It  cannot  be  said 
that  the  court  abused  its  discretion  In  allow- 
ing each  party  to  pursue  his  normal  course 
of  conduct  under  the  restored  normal  con- 
ditions, without  judicial  restraint 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(101  Kan.  i30) 

STATE  ex  rel.  BBEWSTER,  Atty.  •Qen.,  v. 
BOABD  OF  COUNTY  COM'RS  OF  WY- 
ANDOTTE COUNTY.    (No.  21881.) 

(Supreme  Court  of  E^nsaa.    July  7,  1917.) 

-  (Svllabui  by  the  Court.) 

1.  Counties   «=  160(3)  — lNDKBTBnw«aa—l>B- 

TERMINATION. 

In  eatimatiiig  the  amount  of  the  outstand- 
ing indebtedness  of  a  county  to  ascertain  the 
1  per  cent,  limit  beyond  which  it  may  not  issue 
bonds  (sections  1  and  2,  c  62,  Laws  of  1900  [sec- 
tions 623  and  644,  Gen.  Stat.  1915]),  refunding 
bonds  are  to  be  counted,  as  the  statute  does  not 
authorize  their  exclusion. 

[Ed.   Note. — For   other   cases,   see    Counties, 
Cent.  Dig.  U  165,  166,  217.] 

2.  Counties   d=>150(3)  —  Indebtedness— Db- 

TERMINATION. 

Section  1  of  chapter  62,  Laws  of  1909,  lim- 
iting indebtedness  in  counties  to  1  per  cent,  of 
the  taxable  property  of  the  county,  is  to  be  con- 
strued together  with  chapter  64,  Laws  of  1909, 
relating  to  public  bridges  in  certain  counties, 
and,  80  construed,  it  is  held  that  certain  bonds 
issued  by  Wyandotte  county  in  payment  of  the 
cost  of  raising,  lengthening,  and  reconstructing 
bridges  over  the  Kansas  river  to  meet  the  re- 
quirements of  the  War  Department  of  the  Unit- 
ed States  and  of  the  Kaw  Valley  drainage  board 
are  not  to  be  counted  in  ascertaining  the  lim- 
it of  Indebtedness  which  the  county  may  lawful- 
ly incur. 

[Ed.   Note.— For   other   cases,   see   Counties, 
Cent.  Dig.  {§  166,  166,  217.] 


Appeal  from  Diatrlct  Oonrt,  Wyandotte 
County. 

Action  by  th«  State  of  Kansas  on  the  re- 
lation of  S.  M.  Brewster,  Attorney  General, 
against  the  Board  of  CommlasloDeTs  of  the 
County  of  Wyandotte.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Aflbmed. 

T.  H.  Lusoomb  and  Samuel  Maher,  both  of 
Kansas  City,  for  appellant  8.  H.  Brewster, 
Atty.  Gen.,  S.  N.  Hawkes,  Asst  Atty.  Oeit, 
and  John  I&  Hunt,  of  Tc^peka,  for  appelleeu 

PORTER,  J.  At  the  general  election  In 
iNbvember,  1916,  a  large  majority  of  the 
voters  of  Wyandotte  county  voted  in  ftavor 
of  the  erection  of  a  courthouse  to  cost  $400,- 
000,  and  to  raise  this  sum  by  the  Issuance  of 
bonds.  The  board  of  county  commissioners 
has  taken  all  the  preliminary  steps  and  was 
about  to  Issue  the  bonds  of  the  coonty  to 
build  the  courthouse  when  the  state,  on  the 
relation  of  the  Attorney  General,  brought  this 
action  to  enjoin  the  Issuance  oC  the  Ixmds. 
The  district  court  fonnd  in  favor  of  the  (in- 
tention of  the  state  that  Wyandotte  county 
had  already  exceeded  the  1  per  cent  limit 
of  bonded  Indebtedness  fixed  bir  the  statutes. 
EVom  this  Judgment  the  county  has  appealed. 

The  defendant  admits  that  the  assessed 
valuation  of  all  pn^ierty  in  Wyandotte  coun- 
ty for  purposes  of  taxation  as  fixed  and  de- 
termined by  the  board  of  equalization  for 
the  year  1916  is  $117,487,097,  and  therefore 
the  limit  at  the  county's  Indebtedness  is  $1,- 
174,870.97.  The  answer  also  admits  that  the 
total  bonded  Indebtedness  of  the  county  Is 
$2,626,467.13,  but  It  is  contended  that  in 
estimating  the  limit  of  its  indebtedness  cer- 
tain refunding  bonds,  and  also  certain  toidge 
bonds,  should  not  be  counted. 

[1]  1.  As  to  the  refunding  bonds  the  con- 
tention Is  that  the  several  acts  under  whidi 
they  were  issued  contain  provisions  exclud- 
ing them  from  the  estimate.  For  instance, 
the  county  is  still  lndel>ted  <hi  refunding 
bonds  to  the  amount  of  $342,000,  Issued  to 
take  up  outstanding  warrants  under  the  pro- 
visions of  chapter  160,  Laws  of  1911,  section 
5  of  which  contains  this  provision: 

"None  of  the  restrictions  and  limitations  eoor 
tained  in  any  of  the  statutes  of  the  state  of 
Kansas,  heretofore  enacted,  shall  apply  to  or  in 
any  way  affect  the  issuance  of  the  bonds  under 
this  act  or  of  any  bond  so  issued."  Section 
2879,  Gen.  Stat  1915^ 

The  contention  of  the  county  in  respect  to 
the  refunding  bonds  Is  not  sound.  The  pro- 
vision quoted,  merely  applies  to  the  Issuance 
of  the  refunding  bonds  themselves;  that  is 
to  say,  they  may  be  issued  no  matter  what 
the  bonded  Indebtedness  of  the  county  may 
be,  and  very  properly  so,  because  they  are 
merely  exchanged  for  former  bonds  or  evi- 
dences of  the  same  Indebtedness.  But  after 
being  Issued  they  are  to  be  counted  In  de- 
termining the  limit  of  the  county's  actual 
bonded  indebtedness. 
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If  the  county  by  merdy  refanding  Its  in- 
debtednen  could  thereby  eliminate  that  part 
of  its  indebtedness  from  consideration  In 
ascertaining  its  power  to  Issue  subsequent 
bODds,  there  would  be  no  limit  to  the  amount 
of  indebtedness  th6  county  might  Incur.  We 
deem  It  wholly  unnecessary  to  attempt  to 
reconcile  the  apparent  conflict  in  decisions 
cited  from  other  states,  some  of  which  de- 
pend upon  constitutional  provisions,  and 
others  upcm  statutes  worded  differently  from 
oars. 

Section  2,  c.  163,  Laws  of  1891,  as  amend- 
ed by  Laws  1909,  c.  62,  {  2,  provides  for  the 
compromise  of  existing  indebtedness  by  re- 
funding b(»ds,  with  this  express  declaratl<»t: 

"And  provided  further,  that  except  for  the  re- 
fmtding  of  otitstandine  debt,  including  outstand- 
ing Iwnds  and  matuied  coupons  thereof,  or  judg- 
ment thereou,  no  bonds  of  any  doss  or  descrin- 
tion  shall  hereafter  be  issued  where  the  total 
bonded  indebtedness  of  such  county  or  township 
would  thereby  exceed  one  per  cent  of  the  assess- 
mont  for  taxation."  Section  644,  Gen.  Stat. 
1915. 

The  defendant  argues  that  this  was  intend- 
ed to  except  all  refunding  bonds  from  the 
provision  pnAlbiting  the  Issuance  of  bonds 
beyond  1  per  cent,  of  the  total  bonded  In- 
debtedness ;  but  we  think  the  provision  sim- 
ply reaffirms  the  intention  of  the  I/eglsiature 
that,  whenever  the  issuance  of  bonds  is  au- 
thorized for  the  purpose  of  refunding  out- 
standing debt,  whether  represented  by  out- 
standing bonds,  matured  coupons  thereof, 
or  Judgment  thereon,  the  general  prohibition 
against  issuing  bonds  in  excess  of  the  1  per 
cent,  limit  shall  not  apply. 

Another  argument  advanced  Is  that,  when 
the  refunding  act  was  first  amended  In  1881 
(secUon  2,  c.  163,  Laws  of  1891)  by  the  pro- 
▼islan  that  no  bonded  Indebtedness  shaU 
be  refunded  except  sudi  as  have  been  is- 
sued and  outstanding  at  least  two  years  at 
the  time  of  such  refunding,  the  Legislature 
created  the  <Hily  limitation  upon  the  Issu- 
ance of  refunding  bonds.  We  thiuK  the  Leg- 
islature had  another  purpose  In  enacting  this 
provision.  Prior  -to  its  enactment  it  was  not 
nnconunon  for  bonds  to  be  issued  by  counties, 
cities,  and  townships  which  were  of  doubt- 
ful vaUdity,  and  immediately  after  they 
were  issued  cut  off  all  defenses  to  them  by 
refunding  the  debt  at  a  lower  rate  of  interest 
or  by  an  extension  of  the  time  of  payment. 
The  evident  purpose  of  the  amendment  of 
1S81,  which  lias  been  carried  through  all  sub- 
sequent amendments  to  the  refunding  acts, 
was  to  require  a  period  of  two  years  to  elapse 
from  the  time  the  debt  was  first  created  be- 
fore it  could  be  refunded,  and  thereby  pio- 
serve  the  right  to  raise  any  defenses  ttiat 
might  be  urged  against  the  original  indebted- 


We  see  no  room  for  any  distinction  between 
the  refunding  bonds  Issued  by  the  defendant 
under  the  general  refunding  acts  and  those 
Issued  under  chapter  ISO,  Laws  of  1911.   Not- 


withstanding the  latter  was  a  special  act 
applying  only  to  counties  with  more  than 
90,000  population,  and  authorized  the  Issu- 
ance of  bonds  to  refund  outstanding  war- 
rants in  existence  prior  to  January  9,  1911, 
we  cannot  concur  in  the  contention  that  the 
language  of  section  5  shows  a  manifest  pur- 
pose to  set  these  particular  bonds  apart  by 
themselves  and  to  leave  them  uncontrolled 
and  unrestricted  by  any  other  statute.  As 
already  observed,  the  language  of  section  5 
was  intended  merely  to  affect  the  issuance 
and  validity  of  the  refunding  bonds.  If  the 
Legislature  had  intended  to  exclude  them 
from  future  estimate  of  the  total  bonded  in- 
debtedness of  the  county,  doubtless  it  would 
have  declared  its  intention  in  unmistakable 
terms. 

[2]  2.  A  different  question,  however,  arises 
with  respect  to  bridge  bonds  Issued  by  Wyan- 
dotte county  amounting  to  $1,547,500.  They 
were  issued  under  the  provisions  of  chapter 
64,  {  1,  Laws  of  1909,  which  declares  that: 

The  bonds  shall  be  "subject  only  to  the  limi- 
tations contained  in  this  act  The  amount  of 
bonds  so  authorized  to  be  issued  shall  not  ex- 
ceed the  actual  cost  of  such  improvements." 
Section  750.  Gen.  Stat  1915. 

The  defendant's  contention  is  that  this  ih-o- 
vlsion  was  intended  to  exclude  the  amount  of 
such  bridge  bonds  from  the  estimate  in  de- 
termining the  limit  of  the  county's  indebt- 
edness in  the  future.  It  Is,  we  think,  at 
least  a  matter  of  grave  doubt  whether  the 
language  Just  quoted  is  of  Itself  sufficient  to 
authorlzo  the  exclusion  of  the  bridge  bonds 
from  consideration  in  future  estimates  of 
the  county's  indebtedness.  There  is  force 
in  the  c<»tentkm  that  this  language  Is  in  ef- 
fect the  same  as  the  provision  noted  in  the 
refunding  acts,  supra,  and  that  It  should  be 
construed  merely  as  intended  to  legalize  the 
bridge  bonds  themselves.  However,  the  ques- 
tion need  not  be  decided,  for  the  reason  that 
we  find  another  statutory  provision  (not  re- 
ferred to  by  either  of  the  parties  to  this  oo- 
tion)  wbldi.  In  our  Judgment,  expressly  ex- 
cludes these  particular  bridge  bonds  from 
the  estimate  In  ascertaining  the  limit  of 
Wyandotte  county's  indebtedness  as  affect- 
ing the  validity  of  bonds  issued  thereafter. 
The  bridge  bonds  were  Issued  under  an  obli- 
gatli»i  Imposed  upon  Wyandotte  county  by 
chapter  64,  Laws  of  1909,  "An  act  relating  to 
public  bridges."  It  apf^ed  to  counties  hav- 
ing an  assessed  valuation  for  taxation  pur- 
poses of  over  $90,000,000,  and  to  certain  con- 
dltlcms  existing  at  that  time  in  Wyandotte 
county  alone.    Section  1  of  the  act  reads: 

"Whenever  In  any  county  having  an  assessed 
valuation  for  taxation  purposes  of  over  ninety 
million  dollars  the  board  of  directors  of  any 
drainage  district  organized  under  the  laws  ot 
this  state,  under  the  powers  vested  in  them, 
shall  prescribe,  regulate  or  fix  the  height  of 
any  public  bridge  located  witlun  said  district  or 
the  length  of  spans  and  the  location  of  piers  or 
abutments  of  any  such  bridge,  or  shall  locate 
harbor  lines  for  or  establish  the  channel  of  any 
stream  witliin  such  district,  and  shall  notify  and 
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request,  in  writing,  the  board  of  county  com- 
missioners to  cliange,  alter  or  reconstruct  any 
such  bridge  or  bridges  to  conform  to  such  harbor 
lines,  channel  or  requirements ;  or  whenever  in 
any  county  the  secretary  of  war  of  the  United 
States,  or  any  other  competent  authority,  shall 
request,  order  or  direct,  in  writing,  the  recon- 
struction, raising  or  lengthening  of  any  public 
bridge,  or  the  spans  thereof,  over  any  navigable 
stream,  or  shall  request,  order  or  direct  the  re- 
construction or  relocation  of  the  piers  or  abut- 
ments of  any  public  bridge  over  a  navigable 
stream,  or  shall  establish  harbor  lines  or  other- 
wise designate  the  channel  for  any  navigable 
stream,  and  shall  request,  order  or  direct  the  re- 
construction of  bridges  to  conform  thereto;  the 
board  _  of  county  commissioners  of  the  county 
wherein  such  public  bridge  is  located  is  here- 
by authorized  and  empowered  to  reconstruct 
such  bridges  and  approaches  thereto,  raise, 
lengthen  and  repair  such  bridges,  and  to  recon- 
struct, remove  and  relocate  the  abutments  and 
piers  thereof,  and  to  improve  such  bridges  in 
any  other  respect  required,  and  to  do  any  and  all 
acts  necessary  to  conform  to  such  requirements, 
in  the  manner  hereinafter  provided,  and  for  the 
purpose  of  paying  for  such  improvements  may 
issue  bonds  of  such  county  without  the  same  be- 
ing authorized  by  any  election,  and  subject  only 
to  the  limitations  contained  in  this  act.  The 
amount  of  bonds  so  authorized  to  be  issued  shall 
not  exceed  the  actual  cost  of  such  improve- 
ments."   Section  750,  Gen.  Stat  1915. 

For  the  purpose  of  paying  for  these  altera- 
tions and  Improvements  the  board  of  county 
commissioners  was  empowered  to  issue  the 
bonds  without  being  authorized  to  do  so  by 
an  election.  The  act  was  passed  because  of 
the  peculiar  conditions  In  Wyandotte  county 
following  the  disastrous  and  unprecedented 
flood  of  1903.  The  county  at  enormous  ex- 
pense had  erected  a  number  of  bridges  de- 
stroyed by  the  flood  and  across  that  part  of 
the  Kansas  river  which  is  within  the  control 
of  the  War  D^artment  of  the  United  States 
government.  Subsequently,  and  while  the 
bridges  were  in  excellent  state  of  repair,  It 
was  found  necessary  to  reoonstruct  and 
lengthen  them  under  orders  Issued  by  the 
War  Department  and  by  the  Kaw  Valley 
drainage  board.  As  suggested  in  the  de- 
fendant's brief,  the  "bonds  were  not  Issued 
by  the  board  of  county  commissioners  of  its 
own  volition  or  upon  a  vote  of  the  people." 
If  the  question  of  their  issue  had  been  sub- 
mitted to  a  vote  of  the  people.  It  might  not 
have  carried;  but  the  Legislature  recogniz- 
ed that  an  emergency  existed,  and  directed 
that  the  bonds  be  issued  to  meet  the  require- 
ments of  the  drainage  board  and  the  orders 
of  the  War  Department.   The  act  authorizing 


the  issuance  of  bridge  bonds  was  passed 
March  11,  1909.  At  the  same  session  of  the 
Legislature,  and  only  six  days  prior  there- 
to, the  act  fixing  the  limit  of  the  indebtedness 
In  counties,  cities,  and  school  districts  upon 
which  the  state  relies  In  this  action,  was 
passed.  This  is  chapter  62,  Laws  of  1909,  to 
which  we  have  already  referred.  We  hare 
not  examined  the  legislative  history  of  the 
two  acts,  but  the  act  authorizing  the  bridge 
bonds  was  a  substitute  for  Senate  Bill  No. 
301.  Chapter  62,  limiting  the  creation  of  in- 
debtedness, was  Senate  Bill  No.  586.  It  is 
apparent  that  both  acts  were  pending  at  the 
same  time,  because  section  1  of  chapter  62 
contains  an  express  provision  eliminating 
these  bridge  bonds  from  consideration  in  es- 
timating the  bonded  indebtedness  of  the 
covmty.  By  section  1  the  county  is  empower- 
ed to  Issue  its  bonds— 

"in  any  earn  not  greater  than  one  per  cent., 
inclusive  of  all  other  bonded  indebtedness,  of 
the  taxable  property  of  such  county,  city  or 
township,  for  the  purpose  of  building  or  pur- 
chasing bridges,  free  or  otherwise,  and  exclusive 
of  any  bonds  issued  for  the  raising,  lengthening, 
reconstructing  or  otherwise  altering  of  any 
bridges  over  navigable  streams  to  meet  the  re- 
quirements of  the  war  department  of  the  Unit- 
ed States,  or  of  any  drainage  district  organized 
under  the  laws  of  the  state."  Section  6^,  Gen. 
Stat  1915. 

Of  course,  the  two  acts  must  be  construed 
together.  They  harmonize  perfectly.  The 
legislative  purpose  was  that  the  provisions  of 
chapter  62  limiting  the  bonded  indebtedness 
of  the  county  to  1  per  cent  of  its  taxable 
property  should  not  apply  to  these  bridge 
bonds  which  chapter  64  then  pending  directed 
and  compelled  the  county  to  issue. 

When  it  Imposed  the  great  burden  of  these 
bridge  bonds  upon  the  taxpayers  of  Wyan- 
dotte county,  the  Legislature  had  no  Inten- 
tion that  the  county  should  thereby  exhaust 
for  a  long  period  of  years  its  power  to  incur 
further  Indeibtedness  In  providing  for  other 
necessary  improvements. 

It  follows  that,  while  the  bridge  bonds  are 
not  to  foe  counted  In  estimating  the  bonded 
indebtedness  of  Wyandotte  county  as  af- 
fecting the  validity  of  bonds  issued  subse- 
quently, the  Judgment  must  be  afllnned  on  the 
ground  that  the  issuance  of  $400,000  court- 
house bonds  would  bring  the  total  bonded  In- 
debtedness above  the  statutory  limit. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 
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RANBY  T.  STATE  INDUSTRIAL  ACa 

COMMISSION  et  td. 
(Snpieme  Court  of  Oregon.    July  17, 1917.) 

1.  liASTEB  AND  SKBVANT  €=>417(1)— WOBK- 
KAN'S    GOXPKNBATION— Award    OT    COMJUfl- 

siON — Review. 
The  state  Indastrial  Accident  Commission 
not  being  a  judicial  tribunal,  a  re-examination 
ot  any  of  Its  final  determinations  by  a  circuit 
court  is  inaugurated  by  procedure  in  the  nature 
of  a  writ  of  review,  and  when  jurisdiction  of 
the  cause  has  thus  been  secured,  it  is  to  be. 
tried  de  novo  as  upon  an  appeal. 

2.  Masteb  and  Servant  «=»417(5)— Work- 
man's CoifPENBATiON— Award  of  Commib- 
8I0N— -Review. 

Where  a  petition  to  review  a  refusal  to 
award  compensation  is  tried  without  a  jury, 
the  only  question  involved  is  whether  the  find- 
ings of  fact  as  made  by  the  court  when  sup- 
ported by  any  evidence  uphold  the  judgment 
rendered. 
8.  Master  and  Servant  «=»361— Wobkuar's 

Compensation— Who  Liable. 
Where  a  person  engaged  in  farming  operates 
for  himself  or  others  any  machine  or  agency 
that  brings  such  employer  automatically  with- 
in the  hazardous  occupations,  unless  be  has 
given  in  the  manner  prescribed  notice  that  he 
will  not  be  governed  by  the  provisions  of  the 
act,  he  is  not  immune  from  making  to  the  stato 
Indastrial  Accident  Commission  the  small  con- 
tributions which  the  law  exacts  from  the  prod- 
uct of  business  of  that  kind  in  order  to  create 
a  fund  as  a  partial  compensation  to  the  labor- 
ers who  have  been  injured  by  such  means. 
•4.  Master  and  Servant  «=>361— Workman's 

Compensation— Who  LaABix— "Hazardous 

Occupation." 
Under  Workmen's  Compensation  Act  (Laws 
1913,  p.  192)  S  13,  including  mills  within  haz- 
ardous occupations,  and  section  14,  providing 
that  "mill"  means  any  plant,  premises,  room,  or 
place  where  machinery  is  used,  any  process  of 
machinery,  changing,  altering,  or  repairing  any 
article  or  commodity  for  sale  or  otherwise,  to- 
gether with  the  yards  and  premises  which  are 
part  of  the  plant,  including  elevators,  ware- 
houses, and  bunkers,  one  employed  by  a  farmer 
working  on  a  silo  mill  is  engaged  in  a  "hazard- 
ous occupation." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hazard- 
ous.] 
5.  Master  and  Servant  4=9361— Workman's 

Compensation- Who    Liabix— Hazardous 

Occupation. 
The  fact  that  the  operation  of  an  ensilage 
cutter  may  have  been  merely  incidental  to  farm- 
ing in  which  the  employer  was  generally  engaged 
did  not  make  the  management  of  the  mill  a 
less   "hazardous  occupation." 

Department  2.  Appeal  from  Circuit  Court, 
Tillamook  County;  Geo.  R.  Bagley,  Judge. 

Proceeding  by  Wesley  Raney,  to  review  the 
action  of  the  State  Industrial  Acddent  Com- 
mission, and  its  members  In  refoalng  an 
award  of  workman's  compensation.  From 
the  judgment  of  tlie  trial  court  for  plaintiff, 
defendants  appeal.    Affirmed. 

This  is  a  proceeding  by  Wesley  Raney 
against  the  state  Industrial  Accident  Com- 
mission and  Wm.  A.  Marshall,  Harvey  Beck- 
with,  and  Carl  Abrams,  the  members  thereof, 
to  review  their  action  In  refusing  to  award 


to  the  plaintiff  any  compensation  for  the  loss, 
by  accident,  of  his  left  liand.  From  the  rec- 
ord of  the  cause  as  made  the  trial  court 
found,  in  efTect,  that  at  all  the  times  stated 
the  state  Industrial  Accident  C(»nmlssion 
was  duly  created  by  and  existed  pursuant  to 
the  laws  of  Oregon,  and  that  the  other  de- 
fendants were  the  regularly  appointed,  legal- 
ly qualified,  and  acting  commissioners  there- 
of, and,  as  such,  were  authorized  to  perform 
certain  acts  of  a  public  nature;  that  on  July 
1,  1916,  the  plaintiff  was  employed  by  D.  R. 
Tinnerstet,  who  then  was  engaged  in  cutting 
for  a  dairyman  In  Tillamook  county,  Oregon, 
ensilage  by  means  of  a  portable  mill,  the  chief - 
mechanism  of  which  consisted  of  blades  fas- 
tened to  a  cylinder,  which  being  rapidly  re- 
volved prepared  cattle  feed  for  silo  purposes; 
that  this  machinery  was  propelled  by  a  belt 
connected  with  a  ten  horse  power  gasoline 
engine,  and  when  in  operation  the  person 
feeding  it  was  obliged  to  stand  close  to  the 
blades  against  which  he  pushed  the  fodder 
with  his  hands;  that  on  such  day,  and  while 
plaintiff  was  performing  the  duties  for  which 
he  was  engaged,  his  hand,  by  accident,  came 
In  contact  with  the  revolving  knives,  and  was 
torn  off  at  the  wrist;  that  such  injury  was 
occasioned  by  violent  and  external  means 
and  arose  out  of  the  course  of  plaintiff's  em- 
ployment; that  at  the  time  of  the  accident 
his  employer  was  engaged  in  one  of  the  haz- 
ardous occupations  specified  by  the  statute, 
and  he  had  never  notified  the  defendants 
that  he  would  not  contribute  to  the  Indus- 
trial accident  fund,  and  with  the  plaintiff  he 
was  subject  to  the  provisions  of  that  act; 
that  within  the  time  prescribed  after  the  ac- 
cident the  plaintiff  submitted  the  attending 
physician's  certificate  of  injury  and  made  ap- 
plication for  the  allowance  of  compensation 
therefor  to  the  defendants,  who  rejected  his 
entire  claim  for  Indemnity,  Including  a  de- 
mand for  $100  expended  for  medical  attend- 
ance and  hospital  dues ;  that  within  the  time 
limited  therefor  the  plaintiff  commenced 
these  proceedings  to  review  such  action.  As 
conclusions  of  law  dedudble  from  such  find- 
ings the  court  further  found  that  in  rejecting 
plaintiff's  claim  for  compensation  the  defend- 
ants failed  properly  to  consider  the  law  and 
facts  pertaining  thereto;  that  the  ensilage 
cutter  was  a  "mill"  within  the  meaning  of 
that  term  as  defined  by  the  statute,  and  that 
Tinnerstet  was  then  engaged  In  a  hazardous 
occupation  as  thus  specified  and  in  all  re- 
spects was  subject  to  the  provisions  of  the 
act;  that  thereunder  the  plaintiff  Is  entitled, 
as  compensation  for  the  injury  sustained,  to 
$25  a  month  for  76  months,  beginning  with 
July  1,  1916,  and  the  further  sum  of  $100 
which  he  had  expended  for  medical  attend- 
ance, hospital  dues,  etc.;  and  that  the  order 
of  the  defendants  rejecting  the  plaintiff's 
claim  be  reversed  and  a  judgment  entered 
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requiring  them  to  pay  the  award  here  made 
iu  the  manner  prescribed  by  law.  A  judg- 
ment having  been  entered  In  accordance 
therewith,  the  defendants  appeal. 

J.  A.  Benjamin,  Asst  Atty.  Gen.  (Geo.  M. 
Brown,  Atty.  Gen.,  and  T.  H.  Goyne,  Dlst. 
Atty.,  of  Tillamook,  on  the  brief),  for  appel- 
lants. George  P.  Wlnslow,  of  Tillamook,  for 
respondent. 

MOORE],  T.  (after  stating  the  facts  as 
above).  The  statute  In  force  when  this  cause 
was  Initiated  regulating  the  transfer  of  a 
claim  for  compensation  for  an  inj-ury  re- 
■  cdved  by  a  servant  from  tha  state  Indus- 
trial Acddent  (Commission  to  a  Judicial  tri- 
bunal declares: 

"Any  employer,  workman,  beneficiary  or  per- 
son feeling  aggrieved  by  any  decision  of  the 
Commission  affecting  his  interests  under  this 
act  may  have  the  same  reviewed  by  a  proceed- 
ing in  the  nature  of  an  appeal  and  initiated  in 
the  circuit  court  of  the  county  in  which  the 
accident  occurred,  or  in  which  he  resides  •  •  • 
and  the  court  shall  determine  whether  the  Com- 
mission has  justly  considered  all  the  facts  con- 
cerning Injury,  whether  it  has  exceeded  the 
powers  granted,  it  by  this  act,  whether  it  has 
misconstrued  the  law  and  facts  applicable  to 
the  case  decided.  ♦  •  ♦  Upon  the  hearing 
of  such  an  appeal  the  court  in  its  discretion 
nay  submit  to  a  jury  any  ouestion  of  fact  in- 
volved in  such  an  appeaL  The  proceedings  in 
every  such  appeal  shall  be  informal  and  sum- 
mary, but  full  opportunity  to  be  heard  shall  be 
had  before  judgment  is  pronounced.  No  such 
appeal  shall  be  entertained  unless  notice  of 
appeal  shall  have  been  served  by  mail  or  per- 
sonally upon  some  member  of  the  Commission 
within  SO  days  following  the  rendition  of  the 
decision  appealed  from  and  actual  communica- 
tion thereof  to  the  person  aSected  thereby." 
Gen.  Laws  Or.  1913,  chap.  112,  i  32. 

[1]  The  state  Industrial  Accident  Commis- 
sion not  being  a  judicial  tribunal,  a  re-exami- 
nation of  any  of  its  final  determinations  by  a 
circuit  court  Is  inaugurated  by  procedure  in 
the  nature  of  a  writ  of  review.  When  Ju- 
risdiction of  the  cause  has  thus  been  secured, 
it  is  to  be  tried  de  novo  as  upon  an  appeal, 
where  the  facts  involved  may  be  considered 
and  determined  by  a  Jury  In  the  discretion  of 
the  court,  thus  showing  that  evidence  may  be 
given  at  such  bearing. 

[2]  The  case  at  bar  was  tried  on  appeal 
without  the  intervention  of  a  jury,  and  hence 
the  only  question  involved  is  whether  the 
findings  of  fact  as  made  by  the  court  when 
supported  by  any  evidence  uphold  the  Judg- 
ment rendered,  which  must  conform  to  the 
provisions  of  the  statute  govemtng  such  a 
case.  Annotation,  Workmen's  Compensation, 
L.  R.  A.  1916A,  266.  At  page  271  of  L.  R.  A. 
1916A,  In  referring  to  the  law  regulating  the 
practice  In  a  case  of  this  kind,  it  is  observed: 

"In  general,  it  may  be  said  that  the  statutes 
have  attempted  to  provide  for  a  procedure  that 
14  simple,  flexible,  and  speedy." 

[3]  The  reason  assigned  by  defendants  for 
rejecting  plaintUTs  claim  for  compensation 
tor  the  Injury  sustained  by  the  accident  is 
that  the  business  tn  whl<^  he  was  engaged 


at  the  time  he  was  hurt  Is  incldentallir  con- 
nected with  ftmnlng,  which  is  an  occ(Q>ation 
not  included  within  the  hazards  spedflel  in 
the  act  under  consideraticm.  Farming  is  not 
treated  in  the  statute  as  a  hasardous  occupa- 
tion, and  since  the  performance  of  agricul- 
tural work  does  not  Involve  nradi  danger  of 
accident  to  life  or  limb,  the  LeglslatlTe  As- 
sembly omitted  that  class  of  industry  from 
the  catalogue.  Where,  howeiver,  a  person  en- 
gaged in  farming  operates  for  himself  or 
others  any  machine  or  agency  that  the  stat- 
ute has  dedared  brings  such  employer  au- 
tomatically within  the  hasardous  occupa- 
tions, unless  he  has  given  in  the  manner  pre- 
scribed notice  that  he  will  not  be  governed 
by  the  provisions  of  the  act,  he  is  not  im- 
n»ne  from  making  to  the  state  Industrial 
Accident  Commission  the  small  contributions 
which  the  law  exacts  from  the  product  of 
business  of  that  kind  in  order  to  create  a 
fund  as  a  partial  compensation  to  the  labor- 
ers who  luive  been  injured  by  such  means. 

[4]  Section  18  of  the  act  in  question  In- 
cludes mills  within  the  hazardous  occupa- 
tions to  whi<di  the  statute  applies.  Section 
14  thereof,  as  far  as  Involved  herein  reads: 

'^n  the  sense  of  this  act  words  employed  mean 
as  here  stated,  to  wit:  ♦  *  •  'Mill'  means 
any  plant,  premises,  room,  or  place  where  ma- 
chinery is  used,  any  process  of  ma^inery, 
changing,  altering  or  repairing  any  artido  or 
commodity  for  sale  or  otherwise,  together  with 
the  yards  and  premises  which  are  part  of  the 
plant,  including  elevators,  warehouses,  and  bunk- 
era." 

Section  19  of  the  act  originally  provided 
that  all  employers  engaged  in  operating  "cer- 
eal mills"  should  be  induded  within  class  A. 
This  section  was  amended  so  as  to  prescribe 
the  rate  of  omtributlon  to  be  made  to  the 
state  Industrial  Accident  Oommission  by  eaa- 
ployers  who  operated  "flour,  grain,  chop,  and 
feed  mills."  Gen.  Laws  Dr.  1915,  c.  271.  A 
tpxt-writer  in  speaking  of  the  Workmen's 
Ck>mpensatlon  Act,  observes: 

"Being  remedial  in  character,  the  act  should 
receive  a  broad  and  liberal  interpretation  so  as 
to  effectuate  its  beneficent  purpose."  6  Suther- 
land, Dam.  (4th  Bd.)  |  1360,  p.  5146. 

To  the  same  effect,  see,  also.  Annotation, 
Workmen's  Compensation,  L.  R.  A.  ,1916A, 
215,  and  cases  dted  in  note  45.  Giving  such 
enlarged  construction  to  the  phrase  "feed 
mills"  as  referred  to,  it  is  believed  the  term 
so  designated  is  broad  enough  reasonably  to 
include  an  ensilage  cutter  as  described-  by 
the  trial  court  In  Its  findings.  This  machine 
was  nsed  to  cut  feed  whidi  was  stored  in  a 
silo  to  furnish  nourishment  to  cows  that 
were  kept  for  dairy  purposes,  and  hence  the 
instrument  was  a  "feedmlll"  within  the  ex- 
press provisions  of  the  statute,  and  auto- 
matically rendered  the  operation  of  such  ma- 
chinery a  hazardous  occupation  as  spedfied  in 
section  13  of  the  act. 

[S]  The  fact  that  the  operation  of  an  en- 
silage outter  may  have  been  merely  Inddental 
to  farming,  the  business  In  whldi  plaintifl's 
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employer,  D.  R.  Tlnnerstet,  was  generally 
engaged,  did  not  make  the  management  of  the 
"feedmiU"  a  lees  hazardous  occupation.  5 
Sutherland,  I>am.  (5th  Bd.)  i  1376,  p.  5186; 
Wendt  V.  Industrial  Ins.  Com.  of  Washington, 
80  Wash.  Ill,  141  Pac.  811;  State  v.  Busi- 
ness Property  Security  CSompany,  87  Wash. 
613,  152  Pac.  336. 

The  amount  awarded  by  the  court  to  the 
plaintiff  as  part  compensation  for  the  loss  of 
bis  hand  is  the  exact  sum  prescribed  by  the 
act.    Section  21,  subd.  4(f). 

It  follows  that  the  Judgment  should  be 
afBrmed;    and  It  is  so  ordered. 

McBRIDB,  C.  J.,  and  BEAN  and  Mc- 
CAMANT,  33.,  concnr. 


(83  Or.  155). 

HHNGEN  v.  HENGEN. 
(Supreme  Court  of  Oregon.     July   17,  1917.) 

1.  DivoBci!  «=>54— Fault  of  Complainant— 

BlOHT   TO    RJELIEF. 

Where  plaintiff  suing  for  divorce  himself 
showed  that  he  was  a  willing  participant  in  the 
parties'  numerous  quarrels,  and  that  he  resort- 
ed to  personal  violence  against  defendant  at 
least  twice,  he  was  equally  in  fault,  and  was 
not  entitled  to  divorce,  on  the  principle  that 
one  who  comes  into  equity  for  rehef  must  come 
with  dean  hands. 

[Ed.    Note. — For   other    cases,   see    Divorce, 
Cent  Dig.  {f  190-196.] 

2.  Divorce  $=3200— Gbantino  or  Snrr  Mon- 
KT— Statute. 

The  granting  of  suit  money  under  L.  O.  Ll 
f  513,  as  amended  by  Laws  1913,  p.  57,  is  an 
interlocutory  matter,  and  is  to  be  made  only 
before  decree  and  not  afterwards;  and,  where 
the  circuit  conrt  awarded  defendant  wife  $500 
for  snch  purpose  pendente  lite,  the  award  ex- 
hausted the  original  jurisdiction  on  the  subject 
[XSd.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §{  587-590,  668.] 

8.  DivoBCE   «=>280— Appeai/— Obdib   Qkant- 

iNO  Suit  Monet. 
The  granting  of  suit  money  to  a  wife  sued 
for  div(»«e  might  he  reviewed  on  appeal  from 
the  decree  lilce  any  other  question  involved. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  i  764.] 

4.  DrvoBCB  «=9241— Gash  Awabds  to  Whs- 
Statutes. 
Cash   awards  to  a  wife  sued  for  divorce 

are  controlled  by  legislation. 
[Ed.    Note.— For    other    cases,    see    Divorce, 

Cent  Dig.  SS  670,  680,  600.] 

6.  DivoBCB  €=>281— Auhont— Cash  Award 
— Statute. 
Under  L.  O.  Ii.  S  513.  as  amended  by  Laws 
1013,  p.  57,  providing  that  whenever  a  mar- 
riage shall  be  declared  void  or  dissolved  the 
court  shall  have  power  to  decree,  against  the 
party  in  fault,  such  an  amount  of  money  in 
gross  or  in  installments  as  may  be  printer  for 
such  party  to  contribute  to  the  other's  mainte- 
nance, the  cash  award  to  a  wife  sued  for  di- 
vorce to  be  made  in  final  decree  is  dependent 
opon  the  dissolution  of  the  marriage,  or  the 
declaration  that  it  is  void;  no  alimony  can  i>e 
granted  unless  the  marriage  is  dissolved  or  an- 


nulled,  and   even  then   ifbe  recovery  must  be 
from  the  party  in  fault 

[Ed.  Note. — For  other  cases,  see  IMvorce, 
Cent  Dig.  {f  658-661,  664.] 

6.  DrvoBCE   ®=»34— Obounds— Incoupatibil- 

mr  or  Tempeb. 
Incompatibility  of  temper  is  not  ground  for 
divorce  under  the  laws  of  Oregon. 

[E3d.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  }§  104,  105.] 

Department  1.  Appeal  from  Circuit  Court, 
Washington  County;  J.  U.  Campbell,  Judge. 

Suit  for  dissolution  of  marriage  by  Gus- 
tavo B.  Hengen  against  Margarete  Hengen. 
From  decree  for  plaintiff,  defendant  appeals. 
Reversed,  and  suit  dismissed. 

This  Is  a  suit  for  the  dissolution  of  the 
marriage  contract  between  the  plaintiff  and 
the  defendant  The  husband  plaintiff  fpunds 
his  suit  upon  two  counts.  One  Is  adultery 
alleged  to  have  been  committed  by  the  wife 
with  one  Francis  M.  Hale  on  sundry  occa- 
sions in  the  city  of  Chicago;  the  other  Is 
cruel  and  Inhuman  treatment  In  accusing 
the  plaintiff  of  Improper  relations  with  other 
women  and  manifesting  towards  him  a  gen- 
eral nagging  disposition.  The  defense  con- 
sists of  a  denial  of  the  charges  of  the  com- 
plaint, together  with  countercharges  of  adul- 
ters' with  four  different  women  named  In 
the  answer,  and  cruelty  of  the  husband.  In 
that  he  was  extremely  jealous  and  suspi- 
cious of  the  defendant  without  cause,  and 
on  many  occasions  quarreled  with  her  and 
abused  her,  and  several  times  assaulted  and 
cruelly  beat  her.  She  also  pleads.  In  sub- 
stance, that  he  is  estopped  to  deny  that  he 
wrongfully  deserted  her,  for  that  In  an  n- 
linois  court  she  brought  suit  against  him  for 
maintenance  withheld  from  her  while  she  was 
living  separate  and  apart  from  him  without 
her  fault,  and  he  made  the  same  charges 
against  her  which  he  states  In  his  complaint 
In  the  instant  litigation,  withdrew  some  of 
them,  and  urged  the  others,  with  the  result 
that  the  court  there  found  In  her  favor  that 
she  was  not  to  blame  and  decreed  that  he 
pay  her  certain  amounts  for  her  support  As  a 
fourth  answer  she  alleges  the  allowance  by  the 
circuit  court  pendente  lite  of  a  certain  amount 
to  enable  her  to  conduct  her  defense,  and  asks 
for  an  additional  amount  to  be  given  her  In 
the  final  adjudication.  Her  prayer  is  for  this 
financial  relief  and  for  a  dismissal  of  the 
suit  She  does  not  seek  a  dissolution  of  the 
marriage  relation  Involved.  The  reply  trav- 
ersed the  answer.  After  a  hearing,  the  dr- 
cult  court  rendered  a  decree  In  substance 
for  the  dissolution  of  the  marriage  contract 
as  prayed  for  by  the  plaintiff  on  condition 
tliat  he  pay  to  the  defendant  $11,000  within 
ten  days  from  her  demand  upon  him  therefor, 
in  default  of  which  she  should  have  a  right 
to  apply  to  the  court  to  set  aside  the  decree. 
From  this  determination  the  defendant  ap- 
peals. 
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Mton  Watklns,  of  Portland  (Veaale,  Mc- 
Court  &  Veazle,  of  Portland,  and  Manlerre 
&  Pratt,  of  Chicago,  111.,  on  the  brief),  for 
appellant.  R.  R.  GUtner,  of  Portland  (Gllt- 
ner  &  Sewall,  of  Portland,  Wm.  G.  Hare, 
of  Hlllsboro,  and  E.  G.  Lancaster,  of  Chicago, 
111.,  on  the  brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  parties  were  married  In  Den- 
ver, Colo.,  April  16, 1900,  and  after  a  married 
life  of  increasing  rancor  finally  separated  in 
Chicago,  September  13, 1910.  The  plaintiff  is 
a  promoter.  When  he  married  her  the  defend- 
ant teas  a  manicurist  As  a  side  light  upon 
the  dramatis  personse  we  note  that  the  plain- 
tiff offered  proof  on  cross-examination  of  the 
defendant,  and  she  admitted,  that  prior  to 
their  marriage  they  made  a  trip  from  Denver 
to  New  York  and  back  as  man  and  wife  about 
February,  1900.  With  this  advertisement  of 
each  other's  characters  and  propensities  it 
is  not  to  be  wondered  that  each  was  sus- 
picious of  the  other.  In  the  view  we  take 
of  this  case  it  is  not  requisite  that  we  should 
undertake  to  Justify  her  conduct  in  any  re- 
spect. 

It  is  practically  undisputed  on  the  part  of 
the  plaintiff  that  he  was  exceedingly  strict 
with  the  defendant  and  watched  with  the  eye 
of  a  lynx  everything  she  did  in  which  other 
men  were  concerned,  and  taunted  her  fre- 
quently with  the  fact  that  be  had  a  blonde 
beauty  who  was  waiting  for  him  and  would 
take  up  with  him  at  any  time.  She  gives 
much  evidence  of  his  Intimacy  with  other 
women  in  ways  that  were  at  least  question- 
able and  indiscreet.  She  testifies  that  on 
one  occasion  she  learned  he  had  registered 
with  another  woman  at  the  Palmer  House 
In  Chicago  as  G.  B.  Hengen  and  wife;  that 
she  went  there  and  after  some  difficulty 
succeeded  in  gaining  entrance  into  a  bedroom, 
where  she  found  him  and  one  Lillian  Koch 
together.  His  account  of  tills  affair  is  to  the 
effect  that  he  became  acquainted  with  Miss 
Koch  through  the  fact  that  her  sister  Flor- 
ence was  a  stenographer  in  the  employ  of 
himself  and  a  business  associate  in  Chicago, 
and  that  Lillian  wanted  to  secure  permanent 
employment,  and  telephoned  him  to  meet  her 
at  the  Palmer  House  one  evening  about  7 
o'clock  for  a  conference  on  the  subject.  With- 
out the  knowledge  of  the  defendant  he  went 
to  meet  that  appointment,  and  after  convers- 
ing a  while  with  the  girl  in  one  of  the  par- 
lors of  the  hotel  a  great  many  people  came  in 
there  for  shelter  from  a  sudden  downpour 
of  rain.  He  says  it  then  occurred-  to  him 
that  it  would  not  look  well  for  him  to  be  seen 
conversing  with  an  unmarried  woman  under 
such  circumstances  and  in  such  a  place,  and 
to  avoid  the  apparent  impropriety  he  regis- 
tered as  G.  B.  Hengen  and  secured  a  private 
bedroom,  to  which  he  took  her.  He  claims 
that  the  door  was  open  and  the  blinds  up  so 
that  people  could  readily  see  into  the  room. 


and  that  himself  and  the  young  woman  were 
fully  dressed.  He  is  contradicted  In  material 
particulars  by  the  defendant's  evidence  to  the 
effect  that  the  door  was  closed  and  locked, 
and  that,  when  entrance  to  the  room  was  ef- 
fected after  some  delay,  he  was  found  with 
his  coat  off.  Another  time  the  defendant 
went  to  tils  office  and  found  the  door  locked, 
but  could  see  through  the  frosted  glass  that 
he  was  walking  back  and  forth  Inside.  She 
also  saw  a  woman  moving  around  in  the  same 
room,  and  after  a  time  she  secured  admis- 
sion and  discovered  him  there  with  Lillian 
Koch  and  her  sister.  A  scene  ensued,  result- 
ing in  some  uproar,  when  he  seized  her  vio- 
lently and,  as  she  says,  dragged  her  across 
the  room  into  an  inner  office.  He  admits 
quarreling  with  her,  and  says  be  cmly  pushed 
her  into  the  room. 

It  appears  that  the  friction  between  the 
two  began  almost  immediately  after  the  mar- 
riage. They  seem  to  have  separated  two  or 
three  times  before  the  final  disruption.  She 
went  one  time  from  Chicago  to  Colorado. 
The  plaintiff  was  asked: 

"What  was  the  cause  of  her  leaving,  and 
what  did  she  say  when  she  left?" 

He  answered: 

"We  had  our  usual  quarrels;  she  had  naggecl 
and  nagged  until  we  had  a  general  row,  and  it 
seemed  that  the  only  thing  I  could  do  was  to 
get  out  and  get  away,  the  lease  being  pretty 
near  up  anyway,  and  the  people  had  returned 
and  wanted  their  flat,  and  we  settled  up  there, 
and  she  was  going  home  to  her  people  in  Colo- 
rado, and  she  left." 

Speaking  of  an  occasion  in  wliicii  be  came 
home  in  an  automobile,  he  says: 

"Mrs.  Hengen  immediately  accused  me  of  hav- 
ing the  chauffeur  drive  me  to  a  house  of  ill 
fame,  and  I  denied  it,  and  we  liad  a  quarrel, 
and  she  got  up  and  reared  around.  Q.  What 
did  she  do?  A.  She  holloed,  and  I  feared  that 
the  neighbors  all  through  the  block  would  come 
in.  Q.  Had  you  touched  her  or  anything?  A. 
I  iutd  not  touched  her.  I  finally  made  up  my 
mind — I  had  some  pride — I  made  up  my  mmd  it 
there  was  going  to  be  a  scene  I  would  get  out 
so  the  matter  would  not  attract  attention.  And 
she  ranted  around  there,  and  I  got  up  to  go  out, 
and  she  tried  to  keep  me  from  going  out  of  the 
front  door  16  or  20  feet  from  where  I  stood, 
and  I  shoved  her  aside  like  that  (indicating), 
and  I  went  out,  and  slie  screamed  and  before  I 
got  halfway  down  stairs  pe<»>le  in  the  same 
bnUding— that  entrance  that  I  went  out  of  I 
think  served  six  people — so  some  of  those  peo- 
ple came  out  to  see  what  the  trouble  was;  I 
was  well  ashamed  of  having  anytliing  occur  at 
my  home  that  attracted  attention,  and  I  weoit 
out  and  went  away.  Q.  Did  you  strike  her  at 
that  time?  A.  No,  sir.  Q.  She  claims  her  lips 
were  cut  and  arms  bruised.  A.  She  fell 
hgainst  a  bookcase  in  the  hallway.  Q.  Did  you 
strike  her?  A.  No,  sir.  I  pushed  her  away 
so  I  could  go  out." 

Her  story  of  this  occurrence  Is  that  be 
knocked  her  down  with  his  fist  A  neighbor 
and  his  wife  came  In  a  few  minutes  after  the 
plaintiff  left  on  this  occasion,  and  testify 
that  her  Up  was  cut  and  bleeding  and  her 
arm  was  skinned  and  bleeding  from  the  wrist 
to  the  elbow.  He  gives  also  the  following 
testimony: 
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"Q.  Tou  do  not  datm  that  yon  are  free  from 
resenting  theie  things  when  she  accused  you  of 
them?  You  resented  the  accusations?  A.  I  cer- 
tainly did.  Q.  Did  you  call  her  any  bad  names? 
A.  You  know  what  you  would  do  in  a  quarrel ; 
you  wHl  say  a  good  many  things.  I  don  t  know 
that  I  used  any  profanity.  You  know  what  you 
trould  do  when  you   have  had  a  quarreL     Q. 

•  *  •  Would  you  say  that  she  lied?  A.  Yes, 
air;  I  may  say  she  lied,  because  she  did  lie. 

*  *  •  Q.  Did  you  ever  accuse  her  of  adul- 
tery or  anything  of  that  Idnd?  A.  I  don't  think 
I  did." 

He  admits  going  to  Chicago  Heights  with 
LdUlan  Koch,  and  this  was  one  of  the  ele- 
ments of  the  altercation  in  hia  office  where 
lie  shoved  the  defendant  into  an  Inner  room. 
He  also  concedes  that  he  went  alone  to  the 
HUker  residence  to  play  cards  with  Mrs.  Hll- 
kcr,  and  met  her  by  appointment  at  a  hotel  In 
Ohicago.  There  Is  much  evidence  of  his 
being  very  attentive  to  a  Miss  Mills  at  vari- 
ous times  In  the  afternoons  and  late  at  night 
The  defendant  and  her  sister  testify  that 
Mrs.  HUker  confessed  to  them  that  she  bad 
committed  adultery  with  the  plaintiff,  and  as 
a  result  had  procured  an  abortion  to  be  per- 
formed upon  herself.  It  is  said  In  Wheeler 
T.  Wheeler,  18  Or.  271,  24  Pac.  904,  that  if  a 
wife  has  reason  to  suspect  her  husband  of 
infldeUty,  It  Is  not  cruel  or  Inhuman  to 
charge  him  with  it,  citing  Kennedy  v.  Ken- 
nedy, 73  N.  Y.  374.  From  the  plaintiff's  own 
statements  under  oath  It  is  plain  that  he  was 
on  several  occasions  guilty  of  at  least  ques- 
tionable conduct  with  other  women,  and  gave 
his  wife  good  cause  to  inquire  about  it  The 
whole  married  life  of  the  parties  seems  to 
have  been  clouded  with  distrust  and  Jealousy. 
Neither  had  confidence  in  the  other,  and,  con- 
sidering their  antenuptial  relations,  we  can- 
not wonder  at  It  Parties  who  were  guilty 
of  the  lecherous  escapade  to  New  York  and 
return  would  most  likely  doubt  each  other 
when  the  sacred  relation  of  husband  and 
wife  was  consummated. 

In  Beckley  v.  Beckley,  23  Or.  226,  31  Pac. 
470,  speaking  by  Mr.  Justice  Moore,  this  court 
laid  down  the  rule  thus: 

"To  entitle  one  to  a  decree  of  divorce  for 
«ruel  and  inhuman  treatment,  the  Injured  party 
must  come  into  a  court  of  equity  free  from  the 
suspicion  that  he  has  contributed  to  the  injury 
of  which  he  complains.  Divorces  should  not  be 
granted  by  weighing  the  evidence  and  decreeing 
in  favor  of  the  one  least  guilty,  where  both  have 
taken  an  active  part  in  the  mutual  discord. 
Equity  relieves  the  injured  party,  but  not  the 
vanquished.  In  the  struggles  for  supremacy,  or 
to  vent  spleen,  spite,  or  hatred,  the  willing  ac- 
tors may  fight  out  the  battles  of  wedded  life, 
but  they  cannot  invoke  the  aid  of  equity  after 
their  own  eiforts  have  failed." 

[1]  It  was  also  said  In  Jones  ▼.  Jones,  44 
Or.  586,  77  Pac.  134,  that  where  the  plaintiff 
was  a  willing  and  active  participant  in  the 
quarrels  and  assaults  of  which  she  complain- 
ed, she  was  not  entitled  to  a  divorce.  On  the 
principle  that  one  who  comes  into  a  court 
of  equity  for  relief  must  come  with  clean 
hands,  the  following  precedents  may  be  read 
-with  profit  in  this  connection:     Taylor  v. 


Taylor,  11  Or.  803,  8  Pac.  364;  Adams  v. 
Adams,  12  Or.  176,  6  Pac.  677;  Wheeler  r. 
Wheeler,  18  Or.  261.  24  Pac.  900;  Mendelson 
T.  Mmdelson,  37  Or.  163,  61  Pac.  646;  Grim 
V.  Crlm,  66  Or.  258,  134  Pat  13;  Matlock  v. 
Matlock,  72  Or.  330,  143  Pac.  1010.  We  do 
not  attempt  to  Justify  the  conduct  of  the  de- 
fendant in  her  relations  with  her  husband. 
She  stoutly  denies  the  diarge  of  adultery 
against  her.  We  do  not  find  it  necessary  tc 
further  inrestlga^te  that  charge.  Out  of  his 
own  mouth  the  plaintiff  states  enough  to 
show  that  he  was  a  willing  participant  In 
their  numerous  quarrels,  and  that  he  resort- 
ed to  personal  violence  against  the  defend- 
ant at  lea&t  twice.  Wliether  he  shoved  her 
or  struck  her,  it  is  practically  without  dis- 
pute that  he  infiicted  severe  injury  upon  her. 
The  court  will  not  differentiate  between  the 
terms  used  to  designate  his  bruta.Uty  or  de- 
cide whether  he  struck  or  shoved  her.  It 
is  enough  to  say  that  he  is  proved  to  be  much 
in  fault,  and  that  he  does  not  come  into  chan- 
cery  with  that  clear  record  which  alone  en- 
titles him  to  relief. 

The  only  remaining  questi<m  to  he  consider- 
ed is  the  defendant's  demand  for  an  addi- 
tional allowance  for  the  expense  of  defend- 
ing the  suit  The  circuit  court  made  its  de- 
cree of  divorce  in  favor  of  the  plaintiff  con- 
ditional on  his  paying  the  defendant  $11,000. 
As  an^ended  by  the  act  of  January  31,  1913 
(Laws  1913,  p.  67),  section  613,  L.  O.  L.,  pro- 
vides: 

"Whenever  a  marriage  shall  be  declared  void 
OP  dissolved,  the  court  shall  have  power  to  fur- 
ther decree  as  follows:  •  *  •  3.  For  the  re- 
covery of  the  party  in  fault,  such  an  amount  of 
money,  in  gross  or  in  installments,  as  may  be 
just  and  proper  for  such  party  to  contribute  to 
the  maintenance  of  the  other. 

In  the  preceding  section  it  is  said: 
"After  the  commencement  of  a  suit  and  be- 
fore a  decree  therein,  the  court  or  judge  thereof 
may,  in  its  discretion,  provide  by  order  as  fol- 
lows: 1.  That  the  husband  pay,  or  secure  to  be 
paid,  to  the  clerk  of  the  court,  such  an  amount 
of  money  as  may  be  necessary  to  enable  tlie 
wife  to  prosecute  or  defend  the  suit  aa  the  case 
may  be.    •    •    •" 

[2-4]  It  is  manifest  that  the  granting  of 
suit  money  is  an  interlocutory  matter,  and 
Is  to  be  made  only  before  decree  and  not  aft- 
erwards. In  this  case  the  record  discloses 
that  the  circuit  court  awarded  the  defendant 
$500  for  this  purpose,  pendente  lite.  Ttxia  ex- 
hausted the  original  jurisdiction  on  that  sub- 
ject Of  course  this  branch  of  the  case  might 
be  reviewed  on  api)eal  on  the  authority  of 
O'Brien  v.  O'Brien,  36  Or.  92,  57  Pac.  374. 
58  Pac.  892,  like  any  other  question  involved, 
except  for  the  fact  that  there  is  no  testimony 
before  us  about  the  amount  or  items  of  th»t 
defendant's  necessary  expenses  in  defending 
this  suit  Any  .additional  allowance,  there- 
fore, in  this  court  would  be  arbitrary  and 
without  justification  In  the  record.  All  these 
matters  are  controlled  by  legislation,  and  the 
doctrine  is  taught  in  Taylor  v.  Taylor,  70  Or. 
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510, 134  Pac.  1183,  140  Pac.  999,  that  auch  al- 
lowances depend  entirely  upon  the  statute, 
and,  unless  there  is  an  enactment  author- 
izing It,  no  money  decree  can  be  entered  in 
a  divorce  suit  against  either  party  for  any 
purpose. 

[5]  MoreoTer,  the  cash  award  to  be  made 
In  a  final  decree  Is  dependent  upon  the  dis- 
solution of  the  marriage  or  the  declaration 
that  the  same  is  void.  In  other  words,  no 
alimony  can  be  granted  unless  the  marriage 
is  dissolved  or  annulled.  Even  then  the  re- 
covery must  be  from  the  party  in  fault.  In 
this  respect  the  decree  of  the  circuit  court 
was  illogical  and  wholly  at  variance  with 
the  statute.  If  the  plaintiff  was  the  party  in 
fault,  he  was  not  entitled  to  a  decree  for  the 
dissolution  of  the  marriage.  If  he  was  not 
to  blame,  he  is  not  witliln  the  category  of 
the  Code,  prescribing  that  the  recovery  of 
money  -must  he  from  the  party  in  fault 

[6]  It  was  earnestly  argued  at  the  hearing 
that  the  parties  were  irreconcilable,  that  it 
was  Impossible  for  them  to  live  together  in 
peace,  and  that  tlie  defendant  ought  to  take 
the  $11,000  and  let  the  decree  stand.  Incom- 
patibility of  temper,  however,  is  not  a  ground 
for  divorce  under  the  laws  of  this  state,  and 
to  approve  the  money  feature  of  this  decree 
would  be  to  say,  in  effect,  that  a  divorce  may 
be  purchased  by  a  party  desiring  it  whether 
he  is  at  fault  or  not  As  we  have  shown  by 
his  own  testimony,  the  plaintiff  is  largely 
deserving  of  censure  in  his  conduct  towards 
the  defendant,  and  is  therefore  not  entitled 
to  relief  in  a  court  of  conscience.  As  ali- 
mony is  grounded  by  statute  solely  upon  the 
dissolution  or  annulment  of  the  marriage  re- 
lation, there  can  be  no  allowance  to  the  de- 
fendant where  the  divorce  Is  denied.  It  is 
not  necessary  to  consider  the  effect  of  the 
lUlnois  decree  for  the  maintenance  of  the 
present  defendant.  If  by  mutual^concesslons 
and  a  forgiving  spirit  they  cannot  settle  their 
differences,  the  parties  must  worli  out  a  solu- 
tion on  some  other  basis  than  that  disclosed 
in  the  record  before  ms.  The  decree  of  the 
circuit  court  is  reversed,  and  the  suit  dis- 
missed. 

McBRIDB,  O.  J.,  and  BENSON  and  HAR- 
RIS, JX,  concur. 

(85  Or.  49) 

PARRINGTON  v.  WEINBERGER,  Constable 
for  Multnomah  County.* 

(Supreme  Court  of  Oregon.    July  17,  1917.) 

EXEMPnOI^S  ®=»45— IiABOB  Pkbfobked  n? 
Business — Statute. 
Where  three  coadventurerg  agreed  to  divide 
sums  received  from  refunds  od  freight  bills 
which  two  of  them  had  solicited  from  a  firm, 
and  such  two  secured  the  freight  bills  from  the 
firm,  and  turned  them  over  to  their  associate, 
who  checked,  revised,  and  sent  them  to  the  rail- 
road company  for  refund,  so  tli&t  the  firm  re- 
ceived a  sum  in  refunds,  the  two  associates  did 


not  perform  lal>or  for  tiie  other  within  !&  O.  L. 
I  227,  providing  that,  where  labor  is  performed 
for  an^  person  engaged  in  any  trade,  business, 
avocation,  occupation,  or  pursuit  to  enable  him 
to  carry  it  oo,  no  article  of  personalty,  imple- 
ment, or  apparatua  employed  by  him  in  his 
business  shaU  t>e  exempt  from  execution  <« 
judgment  recovered  for  auch  labor. 

[E2d.  Note. — For  other  cases,  see  Exemptions^ 
Cent  Dig.  H  66-61.] 

Department  1.  Appeal  from  Circuit  (}ourt, 
Multnomah  County ;  B.  G.  Morrow,  Judge. 

Action  in  replevin  by  A.  J.  Parrlngton 
against  Andy  Weinberger,  Constable  for  Mult- 
nomah County,  Or.  B^om  a  judgment  for 
defendant,  plaintiff  appeals.  Judgment  re- 
versed, and  cause  remanded,  with  direction  to 
enter  judgment  for  plaintiff. 

This  is  an  action  in  replevin.  The  case  was 
tried  in  the  circuit  court  without  a  Jury  upon 
an  agreed  statement  of  facts  which' is  not 
before  us.  The  record  upon  this  ai^>eal  con- 
sists of  the  pleadings,  findings  of  fact,  condu- 
sions  of  law,  and  judgment  The  findings  are 
as  follows: 

"That  on  the  14th  day  of  October,  1915,  A.  S. 
Whiting  recovered  a  judgment  a^'nst  the  plain- 
tiff herein  in  the  district  court  of  the  state  of 
Oregon  for  Multnomah  county  in  the  sum  of 
$179.32  and  a  further  sum  of  $22.38  costs  and 
disbursements. 

"That  said  jadgment  was  recovered  as  com- 
missions claimed  by  said  A.  S.  Whiting  and  one 
G.  W.  Orossen  to  be  due  them  from  the  plain- 
tiff herein  under  an  oral  agreement  by  which 
they  were  to  iiave  a  certain  proportion  of  what- 
ever sum  might  be  received  in  refunds  on  cer- 
tain freight  bills  which  said  Wiiidng  and  Cro8< 
sen  had  solicited  and  obtained  from  Twdbf 
Bros,  for  revision. 

"That  plaintiff  is  engaged  in  the  occupation 
and  business  of  revising  and  adjusting  freight 
bills  and  claims  of  shippers  and  crasignees  for 
overcharges  on  freight  transported  by  common 
carriers. 

"That  said  Whiting  had  been  acting  as 
freight  bill  solicitor  for  plaintiff  under  an  ar- 
rangement wliereby  said  Whiting  had  received 
a  commisrion  of  50  per  cent  of  all  moneys  re- 
ceived by  plaintiff  on  freight  bills  solicited  and 
secured  by  said  Whiting,  but  said  Whiting  ceas- 
ed such  connection  with  the  plaintiff  on  Janu- 
ary 6,  1913,  and  went  to  work  in  the  office  of 
the  tax  assessor  of  Multnomah  county,  where 
said  Ooesen  was  employed,  and  thereafter 
said  Whiting  and  Crossen  went  to  plaintiff  and 
made  an  arrangement  with  him  whereby  said 
Whiting  and  Crossen  were  to  endeavor  to  secure 
said  freight  bills  from  said  Twohy  Bros,  for  re- 
vision, which  bills,  if  so  secured,  would  be  turn- 
ed  over  to  plaintiff  to  be  revised  by  him  and  sent 
to  the  railroad  company  for  refund  on  behalf  ot 
said  Twohy  Bros.,  and  in  case  a  refund  was  ol>- 
tained  from  thq  railroad  company  by  said 
Twohy  Bros.,  then  Twoliy  Bros,  were  to  turn 
over  to  plaintiff  one-lialf  of  such  refund  as  full 
compensation  for  himself  and  said  Whiting  and 
Crosaen,  which  sum  was  to  lie  divided  by  plain- 
tiff among  said  three  in  the  proportion  of  one- 
third  to  each. 

'That  said  A.  S.  Whiting  and  G.  W.  Crossen 
did  secure  from  said  Twohy  Bros,  said  freight 
bills  and  turned  them  over  to  this  plaintiff  in 
accordance  with  said  agreement,  and  plaintiff 
checked,  revised,  and  sent  same  to  the  railroad 
company  for  refund,  and  said  Twoliy  Bros,  re- 
ceived in  refunds  thereon  the  sum  ot  approxi- 


'4=3For  other  cbms  ice  same  topic  and  KET-MUMBER  In  kll  Key-Numbered  Dlgeets  and  Indezei 
*For  opinion  on  motion  to  recall  mandate  and  correct  Judgment,  gee  166  Pac.  442. 
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matdy  $1,018.  of  wUdi  sum  one-half,  or  $500, 
was  paid  over  to  the  plaintiff  to  be  divided  be- 
tween plaintiff,  laid  A.  S.  Whiting,  and  O.  W. 
Croesen. 

"That  said  A.  S.  Whiting  and  O.  W.  Croaaen 
daimed  that  plaintiff  tamed  over  to  them  only 
one-third  of  the  sum  so  received  by  him,  and 
thereupon  brought  their  action  for  the  recovery 
of  the  other  one-third  and  obtained  judgment 
in  said  action. 

"Tbat  execution  was  duly  iasned  out  of  said 
district  court  on  the  judgment  mentioned  in 
findings  of  fact  No.  1  herein,  and  was  given  to 
the  defendant,  Weinberger,  as  constable,  and  a 
levy  was  thereupon  made  by  defendant  as  such 
constable  on  the  railroad  tariffs,  books,  files, 
desks,  and  typewriter  of  plaintiff  sought  to  be 
recovered  herein. 

"That  this  action  was  commenced  and  tried 
in  the  district  court  of  Oregon  for  Multnomah 
I'ounty,  where  defendant  recovered  a  judgment, 
from  which  plaintiff  appealed  to  this  court,  giv- 
ing an  undertalcing  vrith  Margaret  Parrington 
as  surety,  conditioned  to  pay  all  costs  and  dis^ 
boraements  that  might  be  awarded  against  plain- 
tiff on  said  appeal. 

"That  plaintiff  claimed  said  articles  so  levied 
upon  by  uie  constable  as  exempt  frMn  execution, 
on  the  ground  that  said  articles  constituted  the 
tools,  apparatus,  implements,  and  library  habit- 
ually used  by  the  plaintiff  in  earning  his  living, 
and  that  he  was  unable  to  earn  his  living  with- 
out them,  and  that  said  articles  were  worth  not 
more  than  $400,  and  due  and  timely  notice  of 
plaintiff's  said  claim  of  exemption  was  given  the 
defendant,  but  defendant  refused  to  recognize  or 
admit  such  exemption,  and  has  refused  to  re- 
lease or  retnm  said  property  to  plaintiff,  but 
has  sold  same  under  said  levy;  that  said  ar- 
ticles are  of  the  reasonable  value  of  $186." 

From  these  the  trial  court  deduced  the  fol- 
loiwing  condnsiona  of  law: 

"That  the  judgment  recovered  by  the  said  A. 
S.  Whiting  in  said  district  court  was  for  serv- 
ices and  labor  performed  by  said  Whiting  and 
Croesen  for  the  plaintiff  herein,  and  enabled 
and  assisted  the  plaintiff  to  carry  on  his  occupa- 
tion and  business. 

"That  the  railroad  tariffs,  bocdcs,  files,  AeAa, 
and  typewriter  uaed  by  the  plaintiff  in  earning 
his  living  are  not  exempt  from  execution  and 
sale  by  the  defendant  as  constable  on  the  judg- 
ment mentioned  in  the  findings  of  fact  herein. 

"That  plaintiff  is  not  entitied  to  any  judg- 
ment against  the  defendant  herein,  but  d^end- 
ant  is  entitied  to  a  judgment  against  the  plain- 
tiff and  the  surety  on  his  appeal  from  the  dia> 
trict  court  for  the  costa  and  disbursements  o( 
this  action.     May  S.  1916." 

A  Indgment  having  been  entered  thereon 
In  favor  of  defendant,  plaintiff  appeals. 

Arthur  Langguth  and  Heory  L.  I^odm,  both 
of  Portland  (Charles  M.  Hodges,  of  Portland, 
on  the  brief),  for  appellant  S).  A.  Geneste, 
of  Portland  (Virgil  L.  Clark,  of  Portland,  on 
the  brief),  tor  respondent. 

BENSON,  J.  (after  stating  the  facta  as 
above).  The  oae  Question  for  oar  considera- 
tion Is  this:  Do  the  findings  of  fact  justify 
the  conclusions  of  law  and  the  consequent 
judgment?  The  determination  reached  by  the 
trial  court  Is  based  upon  BUlidi\-lsion  S  of  sec- 
tion 227,  L.  O.  L.,  which  reads  thus: 

"In  all  cases,  however,  where  advances  of 
goods,  wares,  merchandise,  or  money  are  made 
to,  or  labor  performed  for  any  person  engaged 


in  any  undertaking,  trade,  bnsineas,  avocation, 
occupation,  or  pursuit,  to  enable  or  assist  such 
person  to  carry  on  such  undertaking,  trade, 
business,  avocation,  occupation;  or  pursuit,  or 
which  shall  be  used  or  employed  for  any  sudi 
purpose,  then  no  article  of  personal  property, 
tool,  implement,  or  apparatus  used  or  employ- 
ed by  such  person  in  such  undertaking,  trade, 
business,  avocation,  occupation,  or  pursuit,  or 
money  due  such  person  growing  out  of  or  ind- 
dent  thereto,  shall  be  exempt  from  execution  on 
a  judgment  recovered  for  such  advances  or  for 
such  labor  performed." 

This  section  clearly  provides  that  the  ex- 
emptions named  in  the  statute  shall  not  pro- 
tect any  property  as  against  the  claim  of  a 
laborer  for  his  compensation.  It  follows  that. 
If  Whiting  and  Crossen  have  performed  la- 
bor for  Parrington,  then  the  judgment  should 
be  affirmed.  We  are  of  the  opinion,  however, 
that  the  findings  of  fact  do  not  justify  such 
an  inference.  On  the  contrary,  the  facts 
disclose  a  joint  adventure,  the  profits  of 
which  were  to  be  shared  equally  by  the  three 
coadventurers,  and  no  one  of  them  can  be 
said  to  be  In  the  employ  of  either  of  his  as- 
sociates. This  being  true,  the  perscHial  prop- 
erty was  exempt  from  execution,  and  the 
plaintiff  is  entitled  to  recover. 

The  judgment  Is  therefore  reversed,  and 

the  cause  remanded  to  the  lower  court,  with 

direction  to  enter  a  Judgment  for  iflaintlft. 

McBRIDB,  a  J.,  and  BCRNETTT  and  HAB- 
RIS,  JJ.,  concur. 

(SS  Or.  IM) 
TABOR  T.  com  MACHINE  MFG.  CO. 
(Supreme  Court  of  Oregon.    July  17,  1917.) 

1.  Masteb  and  Sebvant  ^92(H(1)— iRJURinS 
TO  Sebvart  —  AssnicPTioN  or  Bisk  —  Stat- 

XJTM. 

In  actions  for  personal  injuries  coming 
within  the  scope  of  the  Employers'  Liability 
Act  (Laws  1811,  p.  16),  the  doctrine  of  as- 
sumption of  risk  by  the  employe  is  abrogated. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Clent.  Dig.  §  544.] 

2.  NBOUGBNCX    «=>141(12)  —  iNSTBCCTIONS  — 

Oohtbibutobt  Neouoence. 
In  an  action  for  injuries  by  operator  of  a 
punch  press,  in  view  of  Employers'  Liability 
Act,  declaring  that  the  contributory  negligence 
shall  not  be  a  defense,  but  may  be  considered 
by  the  jury  in  fixing  damages,  instruction  that 
contributory  negligence  should  not  be  considered 
by  the  jury  was  erroneous. 

[ESd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  397-399.] 

3.  Mabtxb  and  Sbbvant  «=9264(9)  —  Con- 

TBIBOTOBT    NKQUOBRCB— PLEADING. 

In  employe's  action  for  injuries,  the  answer 
pleading  tiiat  the  injury  was  caused  solely  by 
tho  negligence  of  plaintiff,  although  not  ad- 
mitting dereliction  upon  the  part  of  employer, 
was  sufficient  to  raise  the  question  of  contribu- 
tory negligence. 

lEA.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  869.] 

4.  Mabteb  and  Sebvant  <3=>288(40)— Inju- 
BiES  TO  Sebvant— PAII.UBB  to  Wabn— In* 
stbuction. 

Where  the  employe  in  on  action  for  injuries 
alleged  that  punch  press  was  defective  in  tb(.t 
it  would  "repeat,"  the  court  correctly  submit- 
ted question  of  failure  of  employer  to  warn  as 
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to  dangerous  character  of  machine,  although  the 
evidpnce  showed  that  plaintiff  had  been  warned 
of  tbe  dangerous  nature  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1044.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    Geo.  N.  Davis,  Judge. 

Action  by  H.  E.  Tabor  against  the  Coin 
Machine  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  remanded  for  new  trial. 

This  Is  an  action  for  damages  for  person- 
al injuries  alleged  to  have  been  received  by 
plaintiff  in  tlie  course'  of  his  employment  by 
reason  of  the  negligence  of  his  employer,  the 
defendant.  The  substance  of  the  complaint 
is  that  plaintiff  was  engaged  In  manipulating 
a  certain  machine  known  as  a  punch  press 
wlilch  was  defective  in  the  particular  that  it 
would  "repeat"  or  continue  the  thrust  of  the 
ram  when  it  should  have  remained  at  rest. 
It  is  alleged  that  the  machine  should  have 
been  equipped  with  a  guard  which  would 
have  prevented  the  Injury;  that  defendant 
failed  to  warn  plaintiff  of  the  dangerous 
character  of  the  machine;  tliat  defendant 
neglected  to  provide  plaintiff  with  a  stick  or 
hook  with  which  to  remove  the  pieces  from 
under  the  ram  or  punch,  and  that  by  reason 
of  these  acts  of  negligence,  plaintiff  lost  a 
finger  and  a  portion  of  his  thumb.  The  an- 
swer admits  the  Injury,  but  denies  any  neg- 
ligence upon  the  part  of  the  defendant,  and 
alleges  that  tbe  Injury  was  caused  solely  by 
the  negligence  of  the  plaintiff  himself.  Up- 
on the  trial  there  was  a  verdict  and  judg- 
ment for  plaintiff,  from  which  defendant  ap- 
peals. 

Jay  Bowerman,  of  Portland  (Fulton  & 
Bowerman,  of  Portland,  on  the  brief),  for  ap- 
pellant. W.  E.  Farrell,  of  Portland  (F.  E. 
Swope  and  Davis  &  Farrell,  all  of  Portland, 
on  the  brief),  for  respondent. 

BENSON.  J.  (after  stating  the  facts  as 
alwve).  The  assignments  of  error  present  two 
questions,  both  based  upon  instructions  given 
and  refused  by  the  trial  court  The  first  of 
these  involves  the  charge  of  the  court  upon 
the  question  of  contributory  negligence.  One 
Instruction  was  in  the  following  language: 

"The  defendant  in  the  answer  denies  that  it 
was  nogli^ent  in  any  of  the  respects  claimed  by 
the  plaintiff,  and  claims  on  the  contrary  that 
the  injury  to  the  plaintiff,  if  any.  was  caused 
by  tbe  sole  negligence  of  the  plaintiff  himself, 
and  without  any  negligence  on  the  part  of  the 
defendant. 

"The  defendant  then  sets  up  what  is  known 
in  law  as  the  defense  of  assumption  of  risk,  and 
also  the  defense  of  contributory  negligence. 
But  these  two  affirmative  defenses,  under  the 
view  the  court  takes  of  the  law  and  the  facts 
in  this  case,  will  not  be  necessary  for  your 
consideration  of  the  case,  the  court  holding  that 
the  case  comes  within  what  is  known  as  the 
Kmiiloyers"  liability  Act  which  was  passed 
by  the  people  of  this  state  in  1910.  And  the 
court  will  instruct  you  simply  upon  the  law  as 
applicable  to  that  act." 


The  court  farther  instructed  the  jury  as 
follows: 

"As  the  court  has  said  to  you,  under  tbe  law 
in  this  state  the  question  of  assumption  of  risk 
does  not  enter  into  this  case.  Neither  does  tlie 
question  of  contributory  negligence.  And  by 
contributory  negligence  is  meant  merely  this: 
That  where  the  negligence  of  the  defendant 
caused  or  contributes  to  cause  the  injury,  and 
also  the  plaintiff  was  negligent,  and  that  neg- 
ligence contributed  also  to  cause  the  Injury, 
then  under  old  rules  of  common  law  the  plain- 
tiff would  not  be  entitled  to  recover,  but  that 
does  not  apply  to  this  case.  And  the  mere 
fact  of  the  plaintiff  being  guilty  of  negligence 
is  no  excuse  if  the  defendant  failed  to  use  the 
precautions  required  by  the  act  of  1910,  which 
was  read  tt;  vou  at  the  beginning  of  the  in- 
struction by'  the  court" 

There  are  other  instructions  assigned  as 
error  which  reiterate  the  statement  that  con- 
tributory negligence  is  not  to  be  considered 
by  the  jury.  There  is  evidence  In  the  record 
tending  to  prove  that  it  was  a  physical  im- 
possibility for  the  machine  to  "repeat,"  as 
claimed  by  the  plaintiff,  and  that  the  acci- 
dent could  not  have  occurred  if  the  plaintiff 
had  not  negligently  pressed  tbe  treadle  with 
his  foot  while  his  hand  was  under  the  punch. 
There  was  also  evidence  to  the  effect  that 
about  15  minutes  before  the  accident  he  was 
seen  lying  across  the  table  of  the  machine 
while  operating  it,  with  his  hands  witliin  an 
Inch  of  the  ram  or  punch,  and  had  been  warn- 
ed that  it  was  dangerous.  This  was  .certain- 
ly evidence  of  contributory  negligence.  Sec- 
tion 6  of  the  act  of  1911,  reads  as  follows: 

"The  contributory  negligence  of  the  person 
injured  shall  not  be  a  defense,  but  may  bo 
taken  into  account  by  the  jury  in  fixing  the 
amount  of  the  damage." 

In  the  case  of  Sonniksen  v.  Hood  River  Gas 
&  Elec.  Co.,  76  Or.  25,  36,  146  Pac.  9S0,  983, 
in  construing  tills  section,  Mr.  Chief  Justice 
Moore  says: 

"Though  the  clause  of  the  act  under  consid- 
eration uses  the  word  'may,'  the  jury  must  ap- 
portion the  damages  occasioned  by  a  loss  suf- 
fered by  an  injury  to  an  employe  when  he  and 
the  employer  have  both  been  negligent  in  the 
manner  indicated." 

[1,2]  These  instructions  set  out  are  cor- 
rect in  their  statement  of  law,  so  far  as  they 
refer  to  assumption  of  risk,  as  tbe  act  of 
1910  has  abrogated  that  defense.  Nelson  v. 
Brown  &  McCabe.  81  Or.  472,  159  Pac.  1163. 
Upon  the  question  of  contributory  negligence, 
however,  the  instructions  are  erroneous.  It 
is  true  that  the  negligence  of  the  plaintiff  is 
not'  to  be  considered  as  a  defense,  but  the 
very  sentence  of  the  statute,  which  so  de- 
clares, also  makes  it  necessary  to  consider 
it  In  fixing  the  amount  of  damage,  and,  with- 
out the  addition  of  this  element,  the  instruc- 
tion does  not  correctly  state  the  law. 

The  instruction  requested  by  defendant  to 
the  effect  that,  "if  the  jury  find  that  the  n<»g- 
ligence  of  the  plaintiff  contributed  to  the  in- 
jury, they  should  then  take  that  fact  Into 
consideration  in  arriving  at  their  verdict," 
is  subject  to  the  same  criticism  In  that  it 
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does  not  state  the  purpose  for  which  the  Jury 
may  consider  such  evidence. 

[3]  It  is  urged  that,  since  the  answer 
pleads  that  the  injury  was  caused  solely  by 
tbe  negligence  of  the  plaintUt,  and  does  not 
admit  any  dereliction  upon  the  part  of  de- 
fendant, there  is  no  plea  of  contributory  neg- 
ligence, and  therefore  no  Justification  for  in- 
structions xxpon.  that  subject  This  conten- 
tion is  without  merit,  as  this  court  has  held 
that  a  plea  that  plaintiff  was  negligent  is 
sufficient  to  raise  the  question  of  contribu- 
tory negligence,  £kllefson  v.  P.  R.,  U  &  P. 
Co.,  60  Or.  18,  25,  136  Pac.  832;  Susznik  v. 
Alger  Logging  Co.,  76  Or.  189,  147  Pac.  922, 
9  N.  C.  C.  A.  926. 

[4]  Defendant  also  urges  that  the  court 
erred  In  submitting  to  the  Jury  the  question  of 
a  failure  by  the  defendant  to  warn  plaintiff 
as  to  the  dangerous  character  of  the  machine. 
This  assignment  is  based  upon  the  conten- 
tion that  the  undisputed  evidence  discloses 
that  plaintiff  was  warned  of  the  dangerous 
nature  of  the  work,  and  that  there  was  no 
evidence  upon  which  to  base  any  instruction. 
Tills  point  is  not  well  taken,  since  the  plaln- 
tlfTs  complaint  describes  the  dangerous  ele- 
ment of  the  machinery  as  consisting  of  its 
tendency  to  "repeat"  when  the  treadle  was 
released.  Tbe  evidence  does  not  disclose  that 
any  such  warning  was  given,  and  the  defend- 
ant insisted  that  "repeating"  was  a  piechan- 
ical  impossibility. 

For  the  error  mentioned,  the  Judgment  ia 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

McBIUDE,  C.  J.,  and  BURNETT,  J.,  con- 
cur.   HARRIS,  J.,  concurs  In  the  result. 

(85  Or.  U5)  •— = 

HOUSTON  V.  KEATS  et  al. 
(Supreme  Court  of  Oregon.    July  17,  1917.) 

1.  Master  and  Skbvant  €=3330(3)  —  Tribd 

PeBSON'S  iNJTTltT— ATTTOUOSn^  ACCIDENT— 
PiraSUMPTIOW. 

Where  plaintiff  proves  that  the  vehicle  which 
caused  hid  injury  belonged  to  defendant,  the 
jury  may  infer  that  the  driver  was  defendant's 
servant,  and  that  the  vehicle  was  being  used  for 
defendant's  purposes. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  1272.] 

2.  Masteb  and  Servant  «S9332(2)  —  Tried 
Person's  Injury— Automobile  Accident— 
Rei^tion— Question  for  Jurt. 

Evidence  showing  ownership  and  use  of  au- 
tomobile causing  plaintiff's  injury  held  sufficient 
to  submit  to  the  jury  the  question  of  the  driver's 
employmtait  by  defendant  and  use  of  car  for  de- 
fendant's purposes. 

nSd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  127&] 

3.  Master  and  Servant  <&=»332(4)  —  Third 
Person's  Injury— Automobile  Accident- 
Instructions. 

Instructions  that  if  driver  of  automobile 
which  injured  plaintiff  was  In  defendant's  em- 
ploy, and  was  then  using  the  car  in  defendant's 


boslBess,  plaintiff  oould  recover,  Ttetd  warranted 
by  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  1277.] 

4.  Master  and  Servant  €=3301(1)  —  Third 
Person's  Injury- Automobile  Aocidknt— 
Relation— "Servant.  ' ' 

If  defendants  selected  the  driver  of  automo- 
bile injuring  plaintiff,  had  power  to  discharge 
him,  and  nght  to  direct  his  work,  the  driver 
was  then  the  defendants'  "servant." 

[£}d.  Note.-^For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  g§  1210,  1216. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Servant] 

5.  Master  and  Servant  €=>302(2)  —  Third 
Person's  Injury— Automobile  Accident^ 
Master's  Liability. 

If  the  driver  of  the  automobile  injuring 
plaintiff  was  defendant's  servant,  and  was  us- 
ing the  machine  in  defendant's  business  for 
the  purpose  of  demonstrating  the  automobile  for 
a  prospective  purchaser,  the  defendants  were 
responsible  for  the  driver's  acts. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1218,  1219.] 

6.  Master  and  Servant  ®=»1  —  Principal 
AND  Agent  €=1— 'What  Constitutes  Re- 
lation—Wages. 

The  receipt  of  a  stated  wage  is  not  essen- 
tial to  create  the  relation  of  principal  and 
agent  or  master  and  servant. 
.  [Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  1;  Principal  and  Agent 
Cent  Dig.  §  1.] 

7.  Master  and  Servant  ®=>315— Third  Per- 
son's Injury—Independent  Contractor. 

Defendants  would  not  be  liable  for  plain- 
tiff's injury  from  an  automobile  owned  by  them 
if  the  driver  was  an  independent  contractor, 
defendants  retaining  no  control  over  him,  and 
the  work  not  being  inherently  dangerous. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  1241,  1244-1253,  1255, 
1256.] 

8.  Master  and  Servant  €=3301(1)  —  Third 
Person's  Injury— Effect  of  Contract  on 
Liability. 

Contractual  relations  between  owners  ol 
automobile  injuring  plaintiff  and  the  driver 
thereof  could  not  relieve  defendants  from  lia- 
bility if  the  driver  was  in  fact  under  their  con- 
trol and  engaged  in  the  transaction  of  their 
business. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1210,  1216.] 

9.  Trial  €=3233(9)  —  Refusal  of  Rsqincsr 
Excluding  Evidence. 

In  action  for  injuries  resulting  from  au- 
tomobile accident,  it  was  proper  to  refuse  a 
requested  instruction  which  would  have  taken 
from  the  jury  certain  evidence  that  at  the  time 
of  the  accident  the  driver  was  endeavoring  to 
sell  defendant's  car  to  defendant's  customer. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  620.] 

10.  Trial  €=>200(8)  —  Refusal  of  Request 
Covered  by  Cuarqe. 

In  action  for  injuries  resulting  front  an  au- 
tomobile accident,  requested  instruction  was 
properly  refused  where  it  was  substantially  cov- 
ered by  given  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  657.] 

Department  2.    Appeal  from  Circuit  Court. 

Multnomah  County;  C.  U.  Gantenbelu,  Judge. 

Action  by  Mary  M.  Houston  against  H.  L. 
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Keats  and  another.    Judgment  for  plaintiff, 

and  defendants  appeal.    Affirmed. 

This  is  an  action  for  personal  Injuries 
brought  by  Mary  M.  Houston  against  H.  h. 
Keats  and  W.  N.  Jones,  partners  as  H.  L. 
Keats  Auto  Company.  It  appears  from  the 
evidence  that  •  on  August  1,  1915,  plaintiff 
got  off  a  south-bound  car  at  the  Intersection 
of  Union  avenue  and  Broadway  In  the  city  of 
Portland,  Intending  to  transfer  to  a  Broad- 
way car.  About  the  time  that  she  readied 
the  curb  one  of  the  defendants'  automobiles 
ran  her  down,  pushing  her  violently  against 
a  telegraph  pole.  It  Is  conceded  that  the 
driver  of  the  car  was  tntpxlcated,  that  he 
was  driving  at  an  excessive  speed,  and  that 
he  violated  a  dty  ordinance  In  passing  by 
the  side  of  a  car  from  which  passengers 
were  alighting.  The  evidence  clearly  proves 
the  Injuries  sustained  by  plaintiff.  The 
defendants  contend  that  A.  J.  Chance,  the 
driver  of  the  auto,  was  not  their  servant,  but 
an  independent  contractor  for  whose  n^li- 
gence  they  are  not  responsible.  The  jury 
found  for  plaintiff  on  this  Issue,  and  a  judg- 
ment in  her  favor  In  the  sum  of  $3,000  was 
entered  on  the  verdict.   Defendants  appeaL 

S.  C.  Spencer,  of  Portland,  and  T.  H,  Craw- 
ford, of  La  Grande  (Wilbur,  Spencer  & 
Beckett,  of  Portland,  and  Crawford  &  Eakin, 
of  La  Grande,  on  the  brl^,  for  appellants. 
I.  N.  Smith,  of  Wallace,  Idaho  (Logan  & 
Smith,  of  Portland,  on  the  brief),  for  respond- 
ent 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  most  in- 
sisted upon  are  based  on  the  denial  of  de- 
fendants' motions  for  a  nonsuit  and  for  a 
directed  verdict  It  is  contended  that  there 
Is  no  evidence  that  Cihance  was  in  the  employ 
of  defendants,  that  they  exercised  any  con- 
trol over  him,  or  that  he  was  engaged  In  any 
undertaking  In  which  the  defendants  were 
Interested  at  the  time  when  plaintiff  was 
Injured.  The  evidence  Is  to  the  effect  that 
defendants  rent  from  the  Wemme  estate  a 
two-story  building  on  Broadway  In  the  dty 
of  Portland  extending  from  Bumside  to 
Couch  street  Chance  applied  to  the  defend- 
ants in  July,  1915,  to  rent  a  portion  of  this 
building  for  the  sale  of  used  autos  and  for 
other  purposes.  The  evidence  is  fairly  clear 
that  the  defendants  refused  to  rent  him  the 
space  because  he  was  without  funds  and 
unable  to  pay  rent  In  advance.  Chance  had 
been  In  the  automobile  business  at  Van- 
couver, B.  C.  He  had  sold  out  this  business 
and  was  expecting  payment  of  the  purchase 
price  within  a  few  days.  A  temporary  ar- 
rangement was  made  under  which  some  space 
in  the  building  was  turned  over  to  Chance, 
and  a  number  of  the  defendants'  used  cars 
were  also  Intrusted  to  him  for  sale.  The 
price  of  these  cars  was  approximately  10  per 
cent,  higher  than  that  which  would  otherwise 
have  been  charged,  the  defendants  expect- 


ing to  secure  In  this  way  a  >um  eQulvalent 
to  a  reasonable  rent  The  arrangement  was 
a  temporary  one,  and  the  evidence  of  defend- 
ants Is  to  the  effect  that  they  would  have 
terminated  the  association  If  (Dbance  had 
failed  to  sell  cars  or  pay  rent  under  an  ar- 
rangement tentatively  agreed  upon.  Ctaanoe 
was  told  to  miss  no  sales  on  account  of  pttoe 
provided  the  purchaser  was  willing  to  pay 
somewhere  near  the  price  quoted.  In  such 
case,  he  testlfles,  be  was  to  report  the  facts 
to  Mr.  Harris,  the  defendants'  sales  manager, 
and  to  be  guided  by  Harris*  Instructions. 
With  the  consent  of  defendants  Chance  put 
bis  own  name  on  the  window.  He  did  some 
business  in  repairing  autos,  and  also  con- 
ducted a  school  for  instruction  In  such  re- 
pair. 

It  appears  by  the  testimony  of  defendant 
Keats  that  he  Instructed  Chance  that  the  cars 
Intrusted  to  him  were  not  to  be  used  for 
pleasure,  but  only  for  business  purposes. 
This  witness  testlfles  that  the  business  in 
view  was  the  sale  of  the  cars,  and  that  a  dem- 
onstration of  the  car  Is  usually  "a  part  of  the 
sale."  Mr.  Keats  testified  on  this  subject 
as  follows: 

"Q.  Suppose  yon  had  seen  Um  out  with  yonr 
car  on  a  pleasure  trip  alone,  and  you  wonld 
bave  known  that  it  had  been  a  pleasure  trip; 
you  would  bave  protested,  wouldn't  you?  A. 
Yes.  Q.  And  perhaps  you  would  have  canceled 
the  alleged  contract  between  you?  A  I  cer- 
tainly would  have  called  him  on  the  carpet  for 
it  and  I  would  have  a  right  to  cancel  it" 

Chance  testlfles  that  on  July  31st  Mr.  Har- 
ris, sales  manager  for  the  defendants,  brought 
a  prospective  purchaser  of  an  automobile  to 
Chance;  that  enhance  took  him  for  a  short 
ride  for  demonstration  purposes  on  the  eve- 
ning of  that  day,  end  was  engaged  In  a  fur- 
ther demonstration  of  the  car  to  this  same 
prospective  purchaser  at  the  time  of  the  ac- 
cident Mr.  Harris  takes  Issue  witb  the  above 
testimony. 

It  clearly  appears  that  the  sale  of  dsed  or 
secondhand  autos  Is  a  pert  of  defendants' 
business.  It  Is  expressly  conceded  that  the 
car  which  ran  down  plaintiff  was  the  prop- 
erty of  defendants, 

[1]  Where  plaintiff  proves  that  the  vehicle 
whidi  caused  the  damage  belonged  to  the  de- 
fendant the  jury  is  entitled  to  Infer  that 
the  driver  was  defendant's  servant  and 
that  the  vehicle  was  being  used  for  defend- 
ant's purposes.  The  principle  is  thus  stated 
in  1  Shearman  &  Bedfleld  on  Negligence  (6th 
Ed.)  f  158: 

"When  the  plaintiff  has  suffered  injury  from 
the  negligent  management  of  a  vehicle,  such  as 
a  boat,  car,  or  carriage,  it  is  sufficient  prima 
facie  evidence  that  the  negligence  was  imput- 
able to  the  defendant  to  show  that  he  was  the 
owner  of  the  thing,  without  proving  affirma- 
tively that  the  person  in  charge  was  the  de- 
fendant's servant  It  hes  with  the  defendant  to 
show  that  the  person  in  charge  was  not  his 
servant  leaving  him  to  show,  if  he  can,  that 
the  property  was  not  under  his  control  at  the 
time,  and  that  the  accident  was  occasioned  by 
the  fault  of  a  stranger,  an  independent  con- 
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tractor,  or  other  penon,  for  whose  ne^Ugenoe 
the  owner  woald  not  be  answerable." 

The  nile  U  supported  by  the  foUowlitg 
cases :  Norris  t.  Kobler,  41  N.  T.  42,  44,  46; 
FerrU  t.  St«rUng,  214  N.  T.  249,  108  N.  B. 
406,  407,  Ann.  Cas.  1916D,  1161;  Doherty  v. 
liord,  8  Misc.  Hep.  227,  28  N.  T.  Supp.  720, 
723 ;  Edgeworth  v.  Wood,  58  N.  J.  law,  463, 
83  AtL  940,  942;  O'Malley  v.  Heman  Ck)., 
255  Mo.  386,  164  S.  W.  565,  566 ;  Fleishman 
V.  Polar  Co.,  148  Mo.  App.  117,  127  S.  W. 
660.  662-665;  Wiedeman  ▼.  St  Lonlfi  Taxi- 
cab  Co.,  182  Mo.  App.  523,  165  S.  W.  1106; 
Howell  v.  Mandelbaom,  160  Iowa,  119,  140 
N.  W.  397,  399,  Ann.  Cas.  1915D,  849;  Lang- 
worthy  V.  Owens,  116  Minn.  342,  138  N.  W. 
866,  867;  Knust  v,  Bullock,  59  Wash.  141, 
143,  109  Pac.  329;  Kneff  t.  Sanford,  63 
"Wash.  608.  505,  115  Pac.  1040;  Burger  v. 
Taxicab  Co.,  66  Wash.  676,  678,  120  Pac. 
619;  Pardy  t.  Sho-man,  74  Wash.  309,  310, 
133  Pac.  440. 

[2]  "Sbeae  authorities  proceed  on  the  theory 
tbat  the  facts  are  peculiarly  within  the  de- 
fendant's knowledge,  and  if  the  vehicle  is 
not  in  use  for  the  defendant's  purposes  be 
can  readily  furnish  the  necessary  proof. 
TSie  admission  of  ownership  made  by  the  de- 
fendants In  the  case  at  bar  was  therefore 
sufficient  to  make  out  a  prima  fade  case 
on  the  controverted  questions.  It  Is  square- 
ly held  in  Kahn  v.  Home  Telephone  &  Tele- 
graph Co.,  78  Or.  308,  314,  152  Pac.  240,  that 
in  every  case  it  is  for  the  Jury  to  say  wheth- 
er this  prima  facie  showing  has  been  met 
by  the  defendant's  testimony.  TSie  correct- 
ness of  this  decision  Is  vigorously  attacked 
hy  counsel  for  defendants. 

If  we  were  to  hold  that  in  a  dear  case  the 
court  would  be  Justified  in  instructing  the 
Jury  that  the  defendant  had  overcome  the 
Inferences  arising  from  ownership  of  the 
vehicle,  sudi  a  conclusion  could  not  help  de- 
fendants in  the  case  at  bar.  Defendants  can- 
not be  said  as  a  matter  of  law  to  have  over- 
come these  inferences,  and  plaintiff's  case 
Is  by  no  means  dependent  on  proof  that  de- 
fendants owned  the  car.  There  was  evidence 
that  at  the  time  of  the  acddent  Chance 
was  demonstrating  defendants'  car  to  a 
prospective  purchaser  introduced  to  him  by 
the  defendants.  If  this  testimony  was  true, 
the  car  was  unquestionably  being  used  for 
defendants'  purposes,  and  Chance  was  de- 
fendants' servant  at  the  time  of  the  acddent. 
The  eyidmce  is  suffldent  to  diarge  defend- 
ants with  responsibility  within  the  prindples 
announced  in  Dalrymple  v.  Covey  Co.,  66 
Or.  633,  538,  540,  135  Pac.  91,  48  U  R.  A. 
<N.  S.)  424.  The  court  did  not  err  In  sub- 
mitting the  case  to  the  Jury. 

[S-S]  Exceptions  were  reserved  by  the  de- 
fmdants  to  the  following  instructions  given 
by  the  lower  court: 

"If  you  find  from  the  evidence  that  the  de- 
fendants did  select  this  man  Chance,  who  was' 
driving  the  antomai>ile  at  the  time  of  the  ac- 
cident, and  you  further  find  that  the  defend- 
ants had  the  power  to  diadiarge  him  and  had 


the  right  to  direct  what  work  should  be  done 
and  the  way  it  was  to  be  done,  then  you  are 
instructed  Uiat  the  said  Chance  was  the  de- 
fendants' servant  at  the  time  of  the  acddent. 

"If  yoD  find  from  the  evidence  that  Chance 
at  the  time  of  the  acddent  was  defendants' 
servant,  and  you  further  find  that  Chance  was 
demonstrating  the  automobile  for  a  prospective 
purchaser,  and  that  the  same  was  done  for 
the  benefit  of  and  in  furtherance  of  defendants' 
business,  then  ^ou  are  instruded  that  defend- 
ants are  responsible  for  the  acts  of  said  Chance." 

We  think  that  these  instructions  correctly 
state  the  law  and  that  they  are  warranted  by 
the  testimony.  The  right  of  defendants  to 
control  Chance  is  inferable  from  the  testi- 
mony of  the  defendant  Keats,  and  the  Jury 
was  entitled  to  find  that  he  was  the  servant 
of  the  defendants  from  the  testimony  that 
he  was  demonstrating  defendants'  car  to  a 
prospective  purchaser  furnished  him  by  the 
defendants.  , 

[S]  The  receipt  of  a  stated  wage  is  not 
essential  to  the  creation  of  the  relation  of 
prindpal  and  agent  or  master  and  servant. 
Birch  V.  Abercrombie,  74  Wash.  486,  493,  133 
Pac.  1020,  50  L.  R.  A.  (N.  S.)  69. 
.  [7]  It  is  true,  as  contended,  that  defend- 
ants would  not  be  liable  if  it  could  be  held 
that  Chance  was  an  independent  contractor, 
defendants  retaining  no  control  over  him,  and 
the  work  not  being  inherently  dangerous. 
Macdonald  v.  O'Reilly,  45  Or.  589,  600,  78 
Pac.  753 ;  Wlnniford  v.  MacLeod,  68  Or.  301, 
306-310,  136  Ptc.  25;  Oregon  Fisheries  Co. 
V.  Elmore  Packing  Co.,  69  Or.  340,  346,  138 
Pac.  862 ;  Lintner  v.  WUes,  70  Or.  350,  353- 
358,  141  Pac.  871.  This  theory  of  the  case 
was  submitted  to  the  Jury  in  suitable  in- 
structions, and  this  is  all  that  the  defendants 
were  entitled  to. 

[S,  9]  Error  is  assigned  on  the  refusal  of 
the  court  to  give  the  following  instruction 
requested  by  the  defendants: 

"If  you  find  from  the  evidence  in  this  case 
that  the  defendants  turned  over  and  delivered 
to  A.  J.  Chance  the  automobile  in  question  in 
this  case,  under  the  contract  wiUi  Chance, 
whereby  Chance  was  to  sell  the  automobile  and 
pay  the  defendants  a  bertain  fixed  price,  and 
that  he  was  to  have  all  that  he  received  over 
and  above  this  price  for  his  compensation  and 
commission  in  making  the  sale,  and  that  Chance, 
while  out  operating  said  automobile  and  demon- 
strating it  to  a  contemplated  purchaser,  neg- 
ligently and  carelessly  ran  into  and  injured 
Uie  plaintiff  in  this  case,  then  I  instruct  yon 
that  ^e  'defendants  would  not  be  liable  for 
such  negligence,  and  your  verdict  must  be  for 
the  defendants." 

This  request  was  properly  refused.  The 
mere  contract  between  defendants  and 
Chance  could  not  relieve  defendants  of  lia- 
bility if  Chance  were  In  fact  under  their 
control,  and  espedally  if  be  .were  engaged  in 
the  transadion  of  their  business  at  the  time 
of  the  acddent  The  above  request,  if  giv- 
en, would  have  taken  from  the  jury  the  evi- 
dence of  Chance  that  at  the  time  of  the  ac- 
ddent he  was  endeavoring  to  sell  defend- 
ants' car  to  defendants'  customer. 

[101  Defendants  also  complain  of  the  re- 
fusal of  the  court  to  instruct  the  Jury  that 
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tbey  could  not  bfe  beld  liable  If  the  machinea 
to  be  sold  were  put  In  the  exclusive  control 
of  Chance,  the  defendants  retaining  no  right 
to  direct  him  In  any  respect  The  court  In- 
structed the  Jury  as  follows: 

"If  you  find  from  the  evidence  in  this  case 
that  the  defendonts  made  an  agreement  with 
A.  J.  Chance  wherein  and  whereby  they  were  to 
turn  over  to  Chance  certain  secondhand  auto- 
mobiles, and  that  after  they  turned  over  these 
secondhand  automobiles  to  Chance  that  the  de- 
fendants had  no  further  control  or  direction 
over  said  automobiles,  and  if  you  further  find 
that  at  the  time  of  the  accident  complained 
of  in  the  complaint  that  A.  J.  Chance  was 
driving  one  of  these  secondhand  automobiles  be- 
longing to  the  defendants,  and  that  the  said  de- 
fendants had  nothing  to  do  with  the  automol^le 
at  the  time,  and  that  at  the  time  Chance  was 
demonstrating  said  automobile  he  was  doing 
so  exclusively  in  bis  own  business,  then  and 
in  that  event  you  are  instructed  that  the  plain- 
tiff cannot  recover  in  this  action,  and  your  vei^ 
diet  should  be  for  the  defendants." 

This  Instruction  substantially  covered  the 
point  to  which  the  defendants'  request  was 
directed.  This  forecloses  any  contention  of 
error  in  denying  the  request.  Domurat  v. 
Oregon-Washington  Railway  &  Navigation 
Co.,  66  Or.  135,  138,  134  Pac.  313.  The  other 
exceptions  are  not  insisted  upon. 

We  find  no  error,  and  the  Judgment  is  af- 
firmed. 

McBRIDE,  0.  X,  and  MOORE  and  BEAN, 
33.,  concur. 

(86  Or.  Ml) 

DAVIS  V.  LIVERPOOL  &  LONDON  ft 
GLOBE  INS.  CO. 

(Supreme  Court  of  Oregon.    July  17,  1917.) 

1.  Attobnet  and  Client  ®=»103  —  Clibnt'b 

LlABIUTT  FOB  EXPENSES   INCDERED   BY   At- 
TORNET^SumCIENCT    OF    EVIDENCE. 

Evidence  held  insufficient  to  warrant  recov- 
ery for  services  performed  by  plaintiff  at  request 
of  defendant's  attorney  In  obtaining  evidence  in 
a  suit  by  defendant,  where  the  attorney  had  no 
authority  to  employ  plaintiff,  and  his  fees  and 
expense  account  were  specifically  limited,  and 
defendant  not  having  ratified  the  account,  nor 
having  been  informed  of  it. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  i  154.] 

2.  Attobnet  and  Client  €=»103  — Client's 
Liability  fob  Expenses  Incl-bbed  by  At- 
tobnet —  Ratification  —  Acceptance  or 
Amount  Collected. 

'The  mere  fact  that  defendants  accepted  mon- 
ey recovered  by  their  attorney  would  not  amount 
to  a  ratification  of  a  void  contract  made  by  at- 
torneys with' plaintiff  for  obtaining  evidence  in 
the  suit,  unless  defendants  knew  that  the  attor- 
neys had  assumed  to  act  for  them  in  employing 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  §  154.] 

8.  Attobnby  and  Client  ®=3l03  —  Client's 
Liability  fob  Expenses  Incubbed  by  At- 
tobnet— Ratification— Knowledge. 
The  mere  fact  that  defendants  may  have  had 
knowledge  that  plaintiff  was  furnishing  informa- 
tion to  defendants'  attorneys  and  assisting  them 
in  finding  testimony  for  defendant's  suit  would 
not  be  notice  to  defendants  that  plaintiff  was 
doing  it  with  the  expectation  that  he  would  be  j  ion. 


paid  by  defendants  out  of  the  company's  share 
of  the  amount  recovered  in  the  suit 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  f  154.] 

4.  Attobnet  and  Client  4s>78— Reucbubbb- 
ment  fob  Attobnet's  AasisrANTs. 
Although  an  attorney  may  employ  as  many 
assistants  in  a  case  as  he  chooses  to  pay  for,  Ms 
client  will  not  be  liable  therefor,  unless  infonned 
of  the  employment,  and  thereafter  permits  it 
to  continne. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  |  326.]  . 

Department  1.  Appeal  from  drcnlt  C!oart. 
Multnomah  County;  Robert  G.  Morrow. 
Judge. 

Action  by  Sam  H.  Davis  against  the  Liver- 
pool &  London  ft  Globe  Insurance  Ciompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

This  is  an  action  to  recover  the  sum  of 
$1,800  for  services  performed  and  informa- 
tion furnished  to  the  defendant  The  com- 
plaint, in  substance,  is  as  follows: 

"II.  That  between  the  Ist  day  of  January, 
1908,  and  the  Ist  day  of  January,  1911,  at  the 
special  instance  and  request  of  defendant,  plain- 
tiff furnished  to  defendant  certain  information 
and  performed  certain  services,  of  the  reasona- 
ble value  of  11,800.34;  that  the  same  became 
due  and  payable  during  the  year  1910,  and  pri- 
or to  January  1,  1911 ;  that  said  services  ao 
rendered  by  plaintiff  to  defendant  between  the 
dates  mentioned  constituted  a  continuous  em- 
ployment and  a  continuous  and  running  account 
and  did  not  mature  until  all  of  said  services  has 
been   fully    performed..  *    •    • 

"IV.  That  the  information  so  furnished  and 
the  services  performed  by  plaintiff  for  the  de- 
fondant,  as  mentioned  in  paragraph  II  of  this 
complaint,  consisted  of  the  foilowing,  to  wit: 
That  about  the  year  1904  the  defendant  had 
paid  to  Lipman,  Wolfe  &  Co.,  at  Portland,  Ore., 
on  certain  fire  insurance  policies  issued  by  the 
defendant  to  said  Lipman,  Wolfe  &  Co.,  amount- 
ing to  $20,200,  a  loss  caused  by  fire  and  water, 
which  said  loss  was  incorrectly  and  by  mistake 
adjusted  on  said  policies  at  |7,163.72,  and  said 
defendant  had  paid  the  said  sum  to  said  Lipman, 
Wolfe  &  Co.,  as  a  settlement  of  said  loss  under 
the  policies  issued  by  defendant  to  said  Lipman, 
Wolfe  &  Co.,  and  aggregating^  a  total  of  $20,- 
200 ;  that  said  amount  was  paid  by  mistake  and 
by  reason  of  an  inaccurate  adjustment  of  the 
loss  sustained  by  said  Lipman,  Wolfe  &  Co.,  and 
that  plaintiff  was  in  possession  of  certain  in- 
formation with  which  to  establish  that  fact: 
that  plaintiff  furnished  said  information,  and 
in  addition  thereto  procured  the  affidavits  of 
George  Hewitt  Herman  Grim,  Alexander  Gra- 
ham, and  R.  C.  Baker,  and  also  certain  other  in- 
formation, for  and  on  behalf  of  the  defendant 
and  by  reason  of  said  information  and  of  said 
affidavits  so  obtained  by  plaintiff  for  defendant 
and  by  reason  of  said  services  rendered  by  plain- 
tiff to  defendant  said  defendant  was  repaid  bj 
said  Lipman,  Wolfe  &  Co.  the  sum  of  $5,401.05 
of  said  original  payment  of  $7,153.72,  whicb 
said  $5,401.05  has  previonsly  been  paid  by  de- 
fendant to  Lipman,  Wolfe  &  Co.  as  aforesaid." 

Defendant  answered  by  a  general  denial. 
There  was  a  Jury  trial  and  verdict  for  the 
plaintiff  for  $750,  from  which  defendant  ap- 
peala    Additional  facts  appear  in  the  opin- 


CoFor  other  e&tet  see  samfl  topic  and  KBT-NUMBER  In  all  Ker-Numbered  DlKtati  and  IndexM 


Digitized  toy  VjOOQIC 


Or.) 


DAVIS  V.  lilVERPOOL  A  LONDON  A  OLOBE  HUB.  C». 


535 


W.  r.  MaglU,  of  Portland  (Maglll,  McKen- 
ney  &  Brush  and  O.  W.  rulton,  all  of  Port- 
land, on  the  brief),  for  appellant  Gus  O. 
Moser,  of  Portland  CRoy  K.  Terry,  of  Port- 
land, on  the  brief),  for  respondent. 

McBRIDB,  0.  J.  (after  stating  the  facts  as 
above).  [1]  The  testimony  Introduced  by 
plaintiff  tended  to  show  that  in  the  year 
1903  plaintiff  was  in  the  employ  of  Lipman, 
Wolfe  &  Co.,  that  a  Are  occurred  in  Its 
store  whereby  goods  of  considerable  value 
were  damaged,  and  that  upon  an  adjustment 
of  ttie  losses  the  defendant,  .who,  with  other 
oonii>enie8,  was  an  Insurer  of  the  stock  of 
goods  owned  by  Lipman,  Wolfe  &  Co.,  paid 
that  firm  the  sum  of  $7,163.72  as  its  share  of 
i>ald  loss.  At  the  time  the  fire  occurred  plain- 
tiff was  in  the  employ  of  Lipman,  Wolfe  ft 
Co.  and  assisted  in  the  adjustment.  In  1908 
be  Informed  Mr.  Treanor,  who  had  acted  as 
adjuster  of  losses  between  the  parties,  of  the 
fact  that  the  losses  had  been  overestimated, 
and  that  Incorrect  and  fraudulent  claims  had 
been  made  with  respect  thereto;  and  at  the 
suggestion  of  Treanor,  who  had  no  authority 
to  act  for  defendant,  he  procured  the  aflS- 
darits  of  several  persons  ii\  the  employ  of 
Lipman,  Wolfe  ft  Co.  in  regard  to  the  amount 
of  the  damages  and  gave  them  to  John  C. 
Sbillodc,  an  attorney  of  Portland,  who  laid 
them  before  the  companies,  including  de- 
fendant, which  had  paid  losses  alleged  to 
have  been  sustained  at  the  fire.  As  a  result 
of  this  information  a  committee  was  appoint- 
ed by  the  companies  interested  to  Investigate 
the  charges  contained  in  the  affidavits,  and 
to  take  such  steps  as  might  be  necessary,  if 
deemed  advisable,  to  recover  any  amount 
overpaid  on  account  of  such  losses.  The 
result  was  a  tentative  agreement  with  Shll- 
lock  and  John  F.  Logan-  to  attempt  to  re- 
cover the  sums  overpaid  upon  the  basis  of 
recovering  50  per  cent,  of  the  amount  that 
might  be  recovered;  the  committee  agreeing 
to  advance  $100,  and  no  more,  as  expenses  of 
the  investigation.  Plaintiff  had  no  commu- 
nication with  the  committee,  but  was  .working 
with  Logan  and  Shlllock  upon  some  under- 
standing that  he  was  to  recover  25  per  cent 
of  the  fee  that  they  should  collect,  and  was 
exceedingly  active  in  urging  action  in  the 
matter.  Later  Mr.  Granger,  an  attorney  of 
Seattle,  was  consulted  by  the  committee, 
which  Informed  him  of  its  tentative  arrange- 
ment with  Shlllock  and  Logan,  and  Intimated 
a  desire  that  he  should  assist  said  attorneys, 
bat  said  that  it  would  not  feel  Justified  in 
paying  any  other  snm  above  50  per  cent  of 
the  amount  recovered.  The  result  was  that 
Granger  saw  Logan  and  Shlllock,  and  was 
accepted  by  them  as  co-counsel  upon  terms 
which  are  left  in  doubt  by  the  evidence; 
bot  there  is  no  testimony  indicating  that 
the  committee  ever  agreed  to  any  different 
terms  as  to  compensation  than  60  per  cent 
of  any  amount  which  should  t>e  recovered. 


Granger  met  plaintiff  at  Shillock's  office,  and 
conversed  .with  him  about  the  matter,  which 
ran  along  until  1900,  when  Shlllock  and  Lo- 
gan retired  from  the  case,  leaving  Granger 
in  charge.  In  Mardi,  1909,  plaintiff  testi- 
fies that  he  met  Sfr.  Gallegos,  chairman  of 
the  underwriters'  committee,  in  Shillock's 
office;  that  Gallegos  asked  him  about  the 
standing  of  the  witnesses  who  had  made  the 
affidavits  and  said  he  had  read  them  and 
knew  their  contents.  The  only  testimony 
given  by  plaintiff  of  any  changes  in  the  meth- 
od of  his  employment  from  the  time  when  he 
had  his  conversation  with  Shlllock,  which  he 
claims  left  his  compensation  Indefinite,  is 
practically  summed  up  in  the  following  ex- 
cerpt from  bis  testimony  on  direct  examina- 
tion: 

"Q.  Before  yon  get  through  with  that  I  will 

ask  you  to  state  whether  or  not  while  Mr.  Shll- 
lock wag  handling  the  matter  for  the  insurance 
companies  there  was  ever  any  conversation  with 
reference  to  compensation  for  your  services  in 
getting  these  other  witnesses?  A.  There  was 
never  any  distinct  understanding.  He  talked 
sometimes — one  time  he  talked  about  1  was  en- 
titled to  one-third  of  what  they  recovered.  Aft- 
er Mr.  Granger  came  in  he  told  me  he  would 
have  to  take  care  of  Mr.  Granger,  and  have  to 
cut  my  proportion  down  with  his,  but  he  would 
not  make  any  direct  amount  for  me  to  receive. 
Q.  After  having  had  that  conversation  with 
Sbillock,  ^ou  say  you  had  this  conversation  with 
Granger  in  the  Oregon  Hotel  when  he  told  you 
to  have  nothing  more  to  do  with  Shlllock.  Did 
you  have  any  conversation  at  that  time  with 
Granger — Mr.  Granger,  pardon  me — ^with  refer- 
ence to  your  getting  any  compensation  for  bring- 
ing these,  getting  these,  witnesses?  A.  I  did. 
Q.  What  was  that,  as  near  as  yon  can  remem- 
ber? A.  Well,  Mr.  Granger  says,  'Of  course, 
you  will  have  to  take  my  word  for  it,  because  if 
you  go  on  the  stand,  and  they  ask  you  the  ques- 
tion if  I  have  made  any  contract,  or  any  writ- 
ten statement  regarding  a  certain  amount  I 
want  yon  to  say,  "No,"  liat  I  have  not'  'Well,' 
I  says,  'I  don't  know.  I  believe  you  are  a  gen- 
tleman, and  I  will  take  your  word  for  it;'  and 
I  said,  'I  will  take  a  chance,  anyway.'  He  said, 
'You  will  find  I  am  all  right.'  Q.  Did  you  ever 
at  any  time  ask  him  or  anybody  else  for  any 
money  for  your  own  testimony?  A.  I  never 
did.  Q.  Did  you  ask  them  for  compensation 
for  the  work  m  getting  these  other  men  with 
whom  you  were  familiar,  and  concerning  whom 
you  knew  what  they  knew  about  the  fire?  A. 
I  did." 

Later  Mr.  Granger  suggested  to  Judge 
Webster  that  he  should  act  with  him  in  the 
collection  of  the  claim  against  Lipman,  Wolfe 
ft  Co.,  and  had  plaintiff  go  to  Judge  Web- 
ster's office  and  detail  what  he  and  the  wit- 
nesses he  bad  interviewed  Imew  about  the 
facts.  A  knowledge  of  the  existence  of  this 
testimony  being  communicated  to  Lipman, 
Wolfe  &  Cb.,  they  settled  the  dalm  by  pay- 
ing bade  to  the  Associated  Assurance  Com- 
panies the  sum  of  $25,000.  Granger  and  Em- 
mons ft  Wfebster  retained  approximately  60 
per  cent,  as  fees  and  expenses,  paying  over  to 
the  insurance  companies  $12,500,  out  of 
which  the  defendant  received  $5,401.05  as  its 
share.  The  evidence  indicates  that  this 
amount  was  obtained  largely,  if  not  wholly, 
by  reason  of  the  information  furnished  by 
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plalntlfl  and  the  evidence  collected  by  blm. 
Some  of  the  testimony  given  by  plaintiff  was 
contradicted  by  otber  witneasea,  but  bere  we 
must  assume  that  the  facta  are  as  plaintiff 
states  them.  It  goes  without  saying  that 
neither  Logan  and  Sbljlock  nor  Granger  had 
any  authority  by  virtue  of  their  retainer  to 
employ  plaintiff  to  collect  evidence  or  assist 
them  in  the  case.  Their  fee  was  limited  to 
50  per  cent,  of  the  amount  collected  and  their 
expense  account  to  $100,  as  plalntlfl  was  in- 
formed, and  even  if  he  had  not  been  so  in- 
formed, the  result  would  be  the  same.  There 
is  nothing  in  the  evidence  which  indicates 
that  the  companies  or  their  committee  were 
aware  that  Bbillock  or  Granger  had  assumed 
to  employ  him  or  contract  with  plaintiff  on 
the  companies'  account,  and  much  to  indi- 
cate that  they  were  precluded  from  doing  so, 
and  that  plaintiff  knew  it. 

[2-4]  The  mere  fact  that  they  accepted  the 
money  collected  by  the  attorney  would  not 
amount  to  a  ratification  of  the  void  contract 
made  by  such  attorneys,  if  any  were  made, 
unless  they  knew  that  the  attorneys  had  as- 
sumed to  act  for  them  in  employing  plaintiff, 
and  there  is  absolutely  nothing  here  to  In- 
dicate that  such  was  the  case.  They  had 
agreed  with  ShiUock  as  to  what  his  fee 
should  be  and  as  to  how  mu<&  expense  he 
should  incur  on  their  account,  and  they  had 
a  right  to  assume  that  he  and  the  other  at- 
torneys having '  nearly  an  equal  Interest  In 
the  recovery  would  not  exceed  their  instruc- 
tions and  Incur  a  liability  of  many  hundred 
dollars  beyond  that*  limit.  The  mere  fact 
that  defendant  may  have  known  that  plaln- 
tlfl was  furnishing  inf<»matlon  to  the  attor- 
neys and  assisting  them  In.  finding  testimony 
would  not  of  Itself  be  notice  to  them  that 
he  was  doing  it  with  the  expectation  that  he 
would  be  paid  out  of  the  company's  share  of 
the  amount  recovered.  An  attorney  in  at 
liberty  to  employ  as  many  assistants  in  a  case 
as  he  chooses  to  pay  for,  but  the  employ- 
ment of  such  assistance  is  not  a  charge 
against  his  client,  unless  the  client  Is  Inform- 
ed that  they  are  employed  on  his  credit,  and 
with  that  knowledge  permits-  the  employ- 
ment to  continue. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  pro- 
ceedings not  inconsistent  with  this  opinion. 

BURNETT,  BE)NSON,  and  HARRIS,  JJ., 
concur. 

(85  Or.  188) 

PURDT  V.  WINTERS'  BSTATB  et  al 

(Supreme  Court  of  Oregon.    July  17,  1917.) 

Appbaj.  and  Bbbob  «=s>82(3)— Decisions  Re> 

VIEWAELB— ObDEK  RXI.ATIN0  TO  NEW  TBIAI.. 

Where  a  final  decree  was  entered  dismissing 
a  suit  with  prejudice,  a  motion  subsequently 
filed  to  set  aside  such  decree  and  asking  for  an 
order  changing  venue,  amounted  to  a  motion  for 


a  new  trial,  and  an  order  denying  SDcb  motioii 
waa  not  appealable,  and  motion  to  diamiM  u 
appeal  therefrom  will  be  sustained. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  379,  SSO,  414,  478,  S21.] 

In  Sana  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

On  rehearing  of  motion  to  dismiss  an  ap- 
peal.   Motion  allowed. 

For  former  opinion,  see  159  Pac.  1091. 

Will  Bt  Purdy,  in  pro.  per.  J.  P.  Winter, 
of  Portland  (C.  M.  Idleman,  of  Portland,  oo 
the  brief),  for  respondents. 

HARRIS,  J.  After  the  death  <a  H.  D. 
Winters,  which  occurred  on  June  20,  1911, 
W.  13.  Purdy  claimed  to  be  the  owner  of 
certain  lands  owned  by  Winters  in  his  life- 
time. Purdy  based  his  claim  upon  an  in- 
strument which  he  asserted  was  a  deed  that 
Winters  had  made  and  delivered  to  him  on 
May  1,  1908.  This  Instrument  has  been  the 
subject  of  litigation  in  one  suit,  and  it  has 
been  a  theme  for  discussion  in  two  actions 
prior  to  the  Instant  proceeding.  In  Butts  v. 
Purdy,  63  Or.  150,  125  Paa  313,  127  Pac 
25,  this  court  affirmed  the  circuit  court  and 
held  that  the  alleged  deed  was  fraudulent 
and  void.  In  State  v.  Butts,  78  Or.  173,  151 
Pac.  722,  an  escheat  proceeding  In  which 
Purdy  asserted  ownership  In  reliance  upon 
the  alleged  deed,  a  Jury  rendered  a  verdict 
adverse  to  Purdy;  and  It  may  be  noted  in 
passing  that  this  court  speaking  through  Mr. 
Justice  Bean  suggested  that: 

"The  real  purpose  of  the  defendant  Purdy  ap- 
pears to  have  been  to  obtain  a  new  trial  <rf  the 
issues  in  the  case  of  Batts  v.  Purdy,  63  Or.  150, 
125  Pac.  313,  127  Pac.  25,  which  have  been 
heretofore  carefully  and  thoroughly  considered 
and  adjudicated." 

In  Purdy  t.  Winters'  Estate,  79  Or.  614, 
156  Pac.  285,  we  affirmed  a  Judjpnent  of  the 
circuit  court  sustaining  demurrers  to  the 
complaint  in  an  action  for  damages  brought 
by  Purdy  against  the  estate  of  H.  D.  Win- 
ters, deceased,  and  others;  and  Bilr.  Justice 
Benson,  speaking  for  the  court,  declared 
that  the  proceeding  was  clearly  an  attack 
upon  the  decree  rendered  in  Butts  t.  Purdy, 
63  Or.  160,  126  Paa  813,  127  Pac.  26.  W. 
E.  Purdy  appeared  in  this  suit  as  a  litigant, 
and  for  the  fourth  time  he  avers  that  he  is 
the  owner  of  the  land,  and  again  he  attempts 
to  supi)ort  his  claim  of  ownership  by  relying 
on  the  alleged  deed.  Purdy  began  this  suit 
on  April  1,  1916,  by  filing  a  complaint  pray- 
ing that  the  alleged  deed  from  H.  D.  Win- 
ters, dece^Lsed,  be  declared  a  valid  deed,  tliat 
Purdy  be  declared  to  be  the  owner  of  the 
property,  and  that  the  admlnistnitrlx  be  re- 
strained from  interfering  with  Purdy,  and 
that  she  account  for  the  rents  and  profits 
received  by  her.  On  May  17,  1916,  the  cir- 
cuit court  dismissed  the  suit  and  entered  tlie 
following  decree: 
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**Tt  appearing  to  tlie  conrt  from  Qte  complaint 
in  thia  case  tluit  the  charge*  made  by  Will  E. 
Pnrdy  against  the  defendants  herein  and  others 
are  bnt  variations  of  charges  which  he  has  for- 
merly made  against  others,  which  charges  the 
Sapreme  Conrt  of  the  state  of  Oregon  has  said 
iras  an  attempt  to  alter  the  decision  of  the  Sn- 
preme  Conrt  of  Oregon  in  the  case  of  Will  E. 
Pnrdy  v.  Estate  of  H.  D.  Winters,  deceased, 
Agnes  Bntts  (now  Agnes  Hecker),  as  adminis- 
tratrix of  the  estate  of  H.  D.  Winters,  deceased, 
C.  -M.  Idleman  and  Agnes  Hecker,  formerly 
Acnes  Butts,  it  is  therefore  ordered,  to  the  end 
that  the  record  may  be  purged,  that  the  case  be 
and  the  same  is  hereby  dismissed  with  preju- 
dice." 

On  June  1,  1918,  Pnrdy  filed  a  motion 
wbicb  reads  tbus: 

"Comes  now  the  plaintiff.  Will  E.  Pnrdy,  and 
makes  application  for  an  order  of  this  conrt  set- 
ting aside  a  former  order  of  Judge  Henry  E. 
McGinn  in  the  dismissing  of  the  above-named 
•ait.  Plaintiff  further  asks  for  an  order  of  the 
court  changing  the  place  of  trial  of  the  issues  be- 
tween the  above-named  plaintiff  and  defendants 
to  aome  other  county  and  state." 

Subsequently,  on  June  28,  1016,  the  mo- 
tion was  denied,  and  an  order  entered  In 
tbe  Journal  as  follows: 

"Now  at  this  time  this  cause  came  on  for  argu- 
ment upon  the  motion  of  said  plaintiff  to  set 
aside  a  former  order  of  the  court  dismissing  the 
above  action,  and  also  an  order  for  a  change  of 
venae,  plaintiff  appearing  in  his  own  proper 
person  and  on  his  own  behalf,  and  after  the 
conrt  had  read  tbe  said  motion,  and  being  suffi- 
ciently advised  in  the  premises,  the  conrt  de- 
nied said  motion,  and  the  plaintiff  electing  to 
stand  on  his  said  complaint  and  refusing  to  plead 
further,  it  is  ordered  that  this  action  be  and  the 
same  stands  dismissed,  and  that  defendants  do 
have  and  recover  of  and  from  the  plaintiff  their 
ooBta  and  disbursements  in  this  action  allowed 

and  taxed  at  $ ,  and  that  execution  issue 

therefor.  And  the  said  plaintiff  here  and  now 
gives  notice  of  an  appeal  from  the  aforesaid 
judgment  to  the  Supreme  Court  of  the  state  of 
Oregon." 

After  the  plaintiff  filed  a  transcript,  ab- 
stract of  record  and  a  printed  brief,  we  dis- 
missed the  appeal  on  the  motion  of  defend- 
ants. Purdy  V.  Winters'  Estate,  159  Pac. 
1091.  Upon  the  petition  of  plaintiff,  how- 
ever, a  rehearing  was  granted;  and  the 
question  now  pre!sented  arises  on  the  motion 
of  defendants  to  dismiss  the  appeal.  The  de- 
fendants contend  that  the  order  entered  on 
Jtme  28,  1916,  la  not  an  appealable  order, 
and  that  the  only  ai^)ealable  order  appearing 
In  the  record  is  the  decree  of  dismissal 
which  was  rendered  on  May  17,  1916.  The 
plaintiff  argues  that  the  order  dated  June 
28,  1916,  was  an  api)ealable  order  within  the 
contemplation  of  the  statute. 

It  will  be  observed  that  by  the  express 
terms  of  tbe  order  made  on  May  17,  1916, 
tbe  case  is  "dismissed  with  prejudice";  and 
manifestly  this  Is  a  decree  of  dlsmlssaL  It 
Is  a  finality  and  is  the  end  of  the  proceeding, 
nnless  it  is  made  Inoperative  by  a  subse- 
quent order  setting  It  aside.  A  motion  was 
made  to  set  aside  the  decree  of  dismissal, 
but  that   motion  was   never   allowed,   and 


therefore  the  decree  of  dismissal  was  never 
rendered  inoperative.  By  the  act  of  filing 
the  motion  the  plaintiff  admitted  the  efllca- 
cy  of  the  decree  of  dismissal  and  recognized 
the  fact  that  the  decree  of  dismissal  would 
continue  to  be  a  finality  and  an  end  of  tbe 
suit  unless  the  decree  was  set  aside.  The 
motion  to  vacate  tbe  decree  was  only  beard ; 
It  was  never  allowed ;  and  consequently  tbe 
decree  itself  continued  without  interruption 
to  be  what  it  always  had  been — a  decree  of 
dismissal.  It  la  true  that  after  reciting  that 
the  cause  came  on  to  be  heard  upon  the  mo- 
tion to  set  aside  the  decree  "dismissing  tbe 
above  aqtlon"  the  order  of  June  28th  con- 
tinues by  reciting  "that  this  action  be  and 
tbe  same  stands  dismissed."  A  recital  that 
a  proceeding  be  and  stands  dismissed  adds 
nothing  to  a  previous  decree  of  dismissal. 
To  say  that  a  proceeding  Is  dismissed  when 
It  has  already  been  dismissed  Is  a  superfluity 
and  amounts  to  nothing.  The  motion  filed 
by  the  plaintiff  and  acted  upon  by  the  conrt 
on  June  28th  amounted  to  a  motion  for  a 
new  trial ;  and  the  order  denying  the  motlim 
to  set  aside  the  decree  of  dismissal  was  not 
an  appealable  order. 

We  cannot  at  this  time  consider  the  ques- 
tion as  to  whether  tbe  court  was  warranted 
In  dismissing  the  suit.  The  only  question 
for  determination  now  is  whether  the  plain- 
tiff has  appealed  from  an  appealable  order. 
He  did  not  appeal  from  the  decree  of  dis- 
missal rendered  on  May  17th,  which  Is  the 
only  appealable  order  appearing  In  the  rec- 
ord; and  since  he  did  not  appeal  from  that 
order,  the  motion  to  dismiss  this  appeal  must 
be  sustained.  An  unbroken  line  of  author- 
ities sustains  this  conclusion,  and  to  deny 
the  motion  to  dismiss  this  appeal  would  be 
to  Ignore  every  precedent  where  the  court 
has  spoken  upon  the  subject  Stark  v.  Bpler, 
59  Or.  262,  268,  117  Pac.  276;  McCartney  v. 
Shlpherd,  60  Or.  133,  185,  140,  117  Pac.  814, 
Ann.  Cas.  1913D,  1257;  Oearln  v.  Portland 
R.,  L,  &  P.  Co.,  62  Or.  162,  124  Pac.  256; 
Davidson  v.  Almeda  Mines  Co.,  71  Or.  516, 
617,  142  Pac.  778. 

The  motion  to  dismiss  the  appeal  Is  al- 
lowed. 

McBBIDB,  C.  J.,  and  BEAN,  X,  not  sit- 
ting. 


(86  Or.  3SS) 

OOIiBT  T.  cm  OF  PORTLAND  «t  al. 

(Sapreme  Conrt  of  Oregon.    July  8,  1917.    Qa 
Petition  for  Rehearing,  Sept  11, 1917J 

1.  Apfeai.  iLiTD  Ebbob  «=>414— Noticb  or  Ap- 

FKAi.  —  Pabtieb  to  bb  Skbvkd  —  " Advbbsc 

Pabtt." 

In  pedestrian's  action  against  dty  and  its 

officers  for  injuries,   where  the  city  went  out 

on  nonsuit,  failure  of  the  other  defendants  to 

serve   notice   of   appeal    on   the   dty   was   not 

ground  for  dismissal  of  the  appeal  in  that  the 


sfor  etker  turn  —  sssm  tople  and  KBT>NUMBBIl  la  sU  K«r-Niimb«rad  DIkmU  and  Induw 


Digitized  by 


Google 


538 


166  PACIFIC  KEPORTBB 


(Or. 


cifar  was  an  "advene  party,"  within  I<.  O.  Ij. 

[Ed.  Mote.— For  other  casea,  aee  Appeal  and 
Error,  Cent.  Dig.  §$  2137,  2138. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

2.  Municipal     Cokpobations     «=5757(1)  — 
Streets— FAIL0BE  to  Repaib— Liabiutt. 

Under  Portland  city  charter,  empowering 
the  councU  to  malce  needful  regulations  to  main- 
tain public  streets,  it  is  the  imperative  duty  of 
the  city  council  to  see  that  the  streets  are  kept 
in  good  repair. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1501.] 

3.  Municipal     Cobporations     «=5»763(1)  — 
Stbeets— Failure  to  Repair— Liability. 

The  duty  of  the  cit^  council  of  Portland  to 
keep  its  streets  in  repair  does  not  end  with  the 
passage  of  an  ordinance  requiring  officers  to  ex- 
amine into  and  leport  the  condition  of  streets, 
but  there  must  be  some  diligence  to  learn  wheth- 
er the  officers  perform  the  duties  assigned. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  1612.] 

4.  Municipal     Cobporation8     «=3763(1)  — 
Streets— Failure  to  Repair— Liability. 

The  duty  of  a  Portland  councilman  as  to  re- 
pair of  streets,  in  the  absence  of  actual  knowl- 
edge of  a  defect,  is  performed  when  he  has  used 
his  best  efforts  to  provide  means  to  keep  streets 
in  repair  and  to  have  a  sufiicient  force  of  em- 
ployes to  report  defects  as  they  occur  and  to 
make  the  repairs. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J  1612.] 

5.  Municipal  Cobporations  «=»744— Streets 
—Failure  to  Repair— Liability. 

The  liability  of  each  Portland  officer  for 
failure  to  make  repairs  to  streets  is  personal, 
and  depends  upon  the  diligence  which  he  him- 
self exercises. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  {  1665.] 

6.  Officers  ®=>118 — Neolioence  of  Inferior 
Officeb— Liability. 

It  is  the  universal  rule  that  a  public  officer 
is  not  personally  liable  for  the  negligence  of  an 
inferior  officer,  unless  he,  having  the  power  of 
selection,  has  failed  to  use  ordinary  care  in  the 
selection. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  i  195.] 

7.  Municipal  Corporations  ®=>744— Stbebtb 
—Failure  to  Repair- Liability. 

Section  281  of  the  charter  of  the  city  of 
Portland,  which  attempts  to  exempt  the  city 
from  liability  for  injuries  arising  from  defective 
streets  and  to  place  that  liability  upon  the  of- 
ficer by  reason  of  whose  negligence  the  injury  oc- 
curred, does  not  create  any  new  or  additional 
obligation  as  against  such  officer,  as  a  city  of- 
ficial who  personally  neglects  to  perform  a 
specific  duty  was  always  liable,  irrespective  of 
any  statute  prescribing  such  liability. 

•[Ed.   Note. — For   other   cases,   see   Municipal 
Corporations,  Coat  Dig.  (  1566.] 

8.  Municipal     Corpobations     ®=»756(1)  — 
STBEfeTft— Failure  to  Repair— Liability. 

Regardless  of  charter  provision  exempting 
city  of  Portland  from  liability  for  injuries  to 
pedestrians  by  reason  of  defects  in  streets,  the 
city  is  liable  on  the  doctrine  of  respondeat  su- 
perior for  a  failure  of  a  street  inspector  to  re- 
pair a  defect  which  caused  an  accident 

[EJd.  Note.- For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1587,  1589,  1590.] 


9.  Municipal  Cokporatiotts  ^=3744— Streets 
-Failure  to  Repair— Liabilitt. 

While,  before  attempted  exemption  of  city 
of  Portland  from  liability  for  defects  in  streets, 
the  negligence  of  its  officers,  either  the  conncil 
or  subordinate  officers,  was  imputable  to  it,  such 
liability  was  not  transferred  to  the  shoulders  of 
any  city  officer  not  actually  or  construetivdy 
negligent 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  |  1665.] 

10.  Municipal  Corporations  «=»791(1)  — 
Streets— Failure  to  Repair- Liability — 
Notice  of  Defects. 

A  defect  in  a  street,  which  was  noticed  by 
only  a  few  residents  of  the  immediate  commu- 
nity, though  it  had  existed  for  several  -weeks, 
was  not  so  notorious  as  that  the  city  or  its 
officers  should  have  known  thereof,  so  as  to 
charge  them  with  negligence  in  failing  to  make 
repairs. 

[Ed.    Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  f  1647.] 

11.  Municipal  Cobporations  «=>818(1)  — 
Streets— Failure  to  Maintain— LiABitiTT 
— Evidence — Admissibility. 

Since  it  is  the  Portland  city  engineer's  duty 
to  inspect  all  streets  and  walks,  in  estimating 
his  diligence,  it  is  proper  to  show  the  mileage 
of  streets  in  the  city  and  the  efforts  made  by 
him  personally  to  secure  a  proper  and  complete 
inspection  and  repair. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  1726.] 

Moore,  J.,  dissenting  in  part 

•  In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah  County;  J.  P.  Kavanaugb,  Judge. 
Action  by  Victoria  I.  Colby  against  the 
dty  of  Portland'  and  certain  officers  of  said 
dty.  Nonsuit  as  to  the  city  was  granted. 
Judgment  was  rendered  for  plaintiff,  and  tbe 
individual  defendants  appeaL  Reversed  and 
remanded. 

This  was  an  action  for  damages,  brought 
by  the  plaintiff  against  tbe  dty  of  Portland 
and  other  defendants,  of  whom  Albee  was 
mayor  of  the  dty,  and  Blgelow,  Brewster, 
Dieck  and  Daly,  dty  commissioners  constitut- 
ing the  dty  council,  and  Dater,  city  engineer. 
The  complaint,  after  alleging  the  corporate 
existence  of  the  dty  and  the  offldal  character 
of  the  other  defendants,  alleged: 

"That  section  16,  artide  1,  chapter  III,  of  the 
charter  of  the  said  dty  of  Pc»:tland,  as  revised 
by  said  coundl  on  August  19,  1914,  provides  as 
follows:  'All  powers  conferred  and  duties  de- 
volved by  the  sections  of  the  charter  of  1903, 
not  repealed  by  this  charter,  upon  the  executive 
board,  and  water  board,  and  other  boards  and 
commissions,  abolished  by  this  charter,  shall, 
from  and  after  the  adoption  of  this  charter,  be 
exerdsed  and  performed  by  the  council.'  That 
section  18,  article  I,  chapter  III,  of  said  char- 
ter, provides  as  follows:  The  council  shall  have 
and  exerdse  all  powers  and  authority  conferred 
upon  the  city  of  Portland  by  this  charter  or  by 
general  law,  except  where  such  power  is  here- 
in expressly  bestowed  upon  some  other  officer 
to  the  exdusion  of  the  council.'  That  8ecti(» 
20,  artide  I,  chapter  III,  of  said  charter,  pro- 
vides as  follows:  'The  power  and  authority  giv- 
en to  the  munidpal  corporation  of  the  city  of 
Portland  is  hereby  vested  in  a  council,  consist- 
ing of  tbe  mayor  and  four  commissioners,  sub- 
ject to  the  initiative  and  referendum  and  other 
powers  reserved  to  the  people  by  the  Constitution 
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state  of  Oregon,  and  defined  and  preacrib- 
the  proviiions  of  the  Constitution  and 
.  laws  relating  thereto,  and  by  proTision 
charter  and  ordinances  enacted  in  pui^ 
thereto.'    *    •    •    That    the    defendant 
H.  Dater  was  at  all  timefl  hereinafter 
ned,  and  is  now,  the  duly  appointed,  elect- 
ili&ed,  and  acting  city  engineer  of  said 
Portland.    •    •    *    That  section  304  of 
irter  of  said  city  of  Portland,  as  amend- 
>vides,  inter  alia,  as  foUows:    The  city 
>r  shall  keep  himself  informed  of  the  con- 
of    all    public    streets,    squares,    parks, 
s,  highways,  bridges,  sewers,  and  street 
and  all  plans  and  specifications  for  the 
iction,    improvement   or   repairs    thereof 
e  made  by  him  or  under  his  supervision; 
shall  have  supervision  of  all  surveys  of 
,  squares,  and  ixirks,  and  all  construction, 
ements,     and     repairs    herein     specified, 
•r  such  work  be  done  by  contract  or  other- 
Before  any  ordinance  is  passed  for  the 
emcnt  of  any  street,  highway,  or  elevated 
ly  he  shall  certify  in  writing  to  the  coun- 
to  the  suitability  of  such  proposed  im- 
lent  to  the  needs  and  requirements  of  the 
he  shall  see  that  the  provisions   of  all 
;ts,  ordinances,  and   regulations  relating 
construction,  improvement,  and  repair  of 
and  property  herein  designated  are  strict- 
plied  with,  and  no  claim  for  work  as  here- 
■iiicd  shall  be  allowed  or  paid  out  "of  the 
easury  without  the  certificate  of  the  city 
;r  that  said  work  has  been  done  to  his 
ction.    •    ♦    • '    And  said  section  further 
ia:    The  city  engineer  shall  keep  proper 
!  of  all  matters  relating  to  the  business 
office  and  report  to  the  executive  board 
er   boards,  commissions,    or   the  council 
inie  to  time  such  suggestions  and  recom- 
tions  as  to  matters  connected  with  his  de- 
!ut  as  he  may  deem  expedient.     It  shall 
duty  of  the  city  engineer  to  make  all 
s,   plans,   specifications,   maps,   and   esti- 
for   all  public  works  in  the   city   or   on 
ty  belonging  to  the  city,  and  to  perform 
ther  duties  as  may  be  required  of  him  by 
ccutive  board,  other  boards,  commissions, 
ncil  or  ordinances  of  said  city.'    *    •    * 
;eftion  34  of  said  charter,  as  revised  by 
Buncil,   provides,   inter   alia,   as   follows: 
l>eoific  powers  granted  to  the  city  under 
s  73  and  73  V^  of  the  charter  of  1003  shall 
le  to  be  exercised  by  the  council  as  a  part 
general  grant  made  by  the  charter.'    And 
rovided  by  section  73  of  the  said  charter 
3  of  the  city  of  Portland:    'The  council 
wer  and  authority,  subject  to  the  provi- 
limitations,  and  restrictions  in  this  cbar- 
tained:    •    •    •    (12)  To  provide  for  the 
;,  laying  ont,  establi^ing,  altering,  ez- 
:,  vacating  and  closing,  or  for  establish- 
1  changing  the  grades  of  streets,  squares, 
public  places,  and  to  provide  for  the  im- 
;  and  repairing  of  streets,  squares,  pails, 
iblic  places  or  of  any  land  over  which 
;ht  of  way  has  been  obtained,  or  granted, 
■  purpose  of  public  travel  by  means  of  any 
'  work,  improvement,  or  repair  mentioned 
charter,  subject  to  the  provisions  and  lim- 
)  contained  in  this  charter,  and  in  the 
ntion  of  the  state  of  Oregon.'    And  it  is 
provided  by  said  section  73  of  the  charter 
t  of  said  city  of  Portland  that  the  said 
has  power  and  authority:  '(60}  Except  as 
ise  provided  in  this  diarter  or  in  the  Con- 
n  or  laws  of  the  state  of  Oregon  to  regu- 
d  control  for  any  and  every  purpose  the 
the  streets,  highways,  alleys,  sidewalks, 
thoroughfares,  public  places  and  parks  of 
i;  to  regnlate  the  use  of  streets,  roads, 
ys,  and  public  places  for  foot  passengers, 
I,  bicycles,  automobiles,  and  vehicles  of  all 
tions;  (61)  to  regulate,  restrain,  and  pre- 
istructions  within  the  public  streets,  gide- 
and  placea  and  to  make  all  needful  rega- 


lations  to  keep  and  maintain  the  public  streets, 
sidewalks  and  places  in  a  dean,  open,  and  safe 
condition  for  public  ose ;  to  provide-  for  the  re- 
moval, impounding,  and  sale  or  other  disposition 
of  BQch  obstmetions  upon  five  days'  notice.'  And 
it  is  further  provided  ny  section  36  of  said  dmr- 
ter,  as  revised  by  said  council,  that:  'The  fore- 
going or  other  enumeration  of  particular  pow- 
ers granted  to  the  <iouncil  in  this  charter  shall 
not  be  construed  to  impair  any  general  grant 
of  power  herein  contained  nor  to  lunit  any  such 
general  grant  of  power  herein  contained  nor  to 
limit  any  such  general  grant  to  powers  of  the 
same  class  or  classes  as  those  enumerated.' 
•  •  •  That  section  188  of  said  charter,  as  re- 
vised  aforesaid,  provides,  inter  alia,  that:  "The 
council  by  ordinance  shall  estimate  and  declare 
the  necessary  amount  of  money  to  be  raised  by 
the  general  taxes  and  shall  levj;  the  necessary 
taxes  therefor.  •  •  •  The  said  tax  shall  be 
collected  by  the  officer  collecting  the  county 
tax  and  shall  be  turned  over  by  him  to  the  city 
treasurer  within  ten  days  after  he  has  collected 
the  some  with  a  statement  of  the  amount  of 
m<Miey  so  collected  and  the  year  or  yeara  for 
which  the  amount  was  collected.  •  •  •  *  And 
section  190  of  said  charter,  as  revised  afore- 
said, provides  that:  'The  council  on  or  before 
the  Slst  day  of  December  in  each  year  shall 
levy  upon  all  property  not  exempt  from  taxa- 
tion taxes  to  provide  for  the  payment  of  ex- 
penses of  the  city  for  the  ensuing  year.  *  *  •  ' 
And  section  34  of  said  dtarter  provides,  inter 
alia,  that  council  shall  have  power  and  author- 
ity: To  appropriate  money  to  pay  the  debts, 
liabilities,  and  expenditures  of  the  city  or  any 
part  or  item  thereof.' " 

It  is  further  alleged: 

That  East  Salmon  street  in  said  city  is  a  pub- 
lic street  thereof  and  under  the  control  and  su- 
pervision of  the  defendants.  That  before  the 
injuries  complained  of  the  defendant  city  had 
caused  said  street  to  be  improved  and  a  wooden 
crosswalk  to  be  constructea  and  opened  for  pub- 
lic travel  across  the  street  at  the  intersection 
of  East  Thirty-Second  street  with  East  Salmon 
street  "That  for  a  long  time  prior  to  and  at  the 
time  of  plaintiff  receiving  the  injuries  herein- 
after alleged  and  complained  of  said  crosswalk 
was  carelessly  and  negligently  permitted  and 
allowed  by  the  defendants,  and  each  of  them, 
to  be,  become,  and  remain  in  a  badly  defective, 
unfit,  and  dangerous  condition,  in  that  a  rotten, 
defective,  splintered,  and  loosened  plank  was 
permitted  and  allowed  to  remain  and  be  used 
as  a  part  of  said  croamvalk,  so  as  to  render  said 
crosswalk  unfit  and  unsafe  for  use  if  the  pub- 
lic, and  said  defective,  unfit,  and  dangerous  con- 
dition of  said  crosswalk  became  and  was  at  all 
times  herein  mentioned  a  matter  of  general  and 
public  concern.  That  at  all  times  herein  men- 
tioned said  defendants,  and  each  of  them,  care- 
lessly and  negligently  failed  and  omitted  to 
repair  and  reconstruct  and  cause  to  be  repaired 
and  reconstructed  said  crosswalk  at  this  point 
where  said  plank  was  and  remained,  and  failed 
and  neglected  to  remedy  the  said  defective,  un- 
safe, and  dangerous  condition  thereof,  so  aa  to 
render  said  crosswalk  safe  for  public  use  and 
travel  of  the  public  thereon  and  thereover,  and 
said  defendants,  and  each  of  them,  at  all  times 
herein  alleged,  carelessly  and  negligently  failed 
and  omitted  to  erect,  and  cause  to  be  erected, 
barriers,  warnings,  and  other  safeguards  at  and 
near  and  upon  said  crosswalk,  so  as  to  protect 
the  traveling  public  trom  said  unfit,  dangerous, 
and  defective  condition  thereof;  and  said  de- 
fendants, and  each  of  them,  at  all  times  herein 
alleged,  carelessly  and  negligently  failed  and 
omitted  to  post  a  notice  or  warning  and  to  (^- 
erwise  notify  or  inform  the  public  of  the  unfit, 
unsafe,  and  defective  condition  of  said  cross- 
walk." That  about  May  6,  1916,  plaintiff,  while 
crossing  said  walk  and  proceeding  with  due  care 
for  her  own  safety,  and  being  wholly  unaware 
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of  the  unfit  and  dangeroai  condition  of  tbe  walk 
and  at  aaid  loosened,  stdinteied,  and  defective 
plank,  canght  her  left  foot  therein  and  vaa 
thrown  down,  thereby  sustaining  serious  and 
permanent  injuries,  which  are  set  forth  in  de- 
tail and  abundantly  supported  by  the  evidence. 
That  the  dangerous  and  unfit  condition  of  said 
walk  was  well  known  to  said  defendants,  and  to 
each  of  them,  or  by  the  exercise  of  ordinary  care 
and  diligence  on  their  jMirt,  and  on  the  part 
of  each  of  them,  they  could  and  should  nave 
known  of  it  That  said  crosswalk  was  in  a 
common  and  public  thoroughfare,  and  used  as 
such  by  the  citizens  of  said  city  and  others. 
That  the  duty  of  said  defendants,  and  of  each 
of  them,  as  to  said  crosswalk,  was  and  became 
at  all  times  mentioned  in  this  complaint  a  mat- 
ter of  public  and  general  concern.  That  at  all 
the  times  mentioned  in  the  complaint  the  city 
engineer  failed  and  neglected  to  suggest  or  rec- 
ommend to  said  city  counsel  any  ways  or  means 
for  the  proper  repairing  or  reconstruction  of 
said  walk  in  a  fit,  proper,  and  safe  manner,  as 
provided  by  the  charter  of  the  city  and  the  laws 
of  the  state,  and  in  violation  of  the  duties  im- 
posed upon  him. 

In  addition  to  general  damages,  plainttfT 
claimed  special  damages  for  medical  attend- 
ance aitd  nursing. 

The  city  of  Portland,  the  mayor  and  com- 
missioners, and  the  defendant  Dater  filed  sep- 
arate general  demurrers,  which  being  over- 
ruled, the  dty  of  Portland  answered  with 
what  Is  practically  a  general  denial  of  tbe 
material  allegations  of  tbe  complaint  and 
pleaded   the  ifoUowing  affirmative   defense: 

"That  section  281  of  the  charter  of  the  dty 
of  Portland,  as  revised,  codified,  and  arranged 
by  tbe  council  of  said  city  August  19,  1914,  is 
as  follows:  'No  recourse  shall  be  had  against 
the  city  for  damage  or  loss  to  person  or  prop- 
erty suffered  or  sustained  by  reason  of  the  de- 
fective condition  of  any  sidewalk,  street,  ave- 
nue, lane,  alley,  court,  or  place,  or  by  reason 
of  the  defective  condition  of  any  sewer,  or  by 
reason  of  any  defective  drainage,  whether  any 
of  said  defects  originally  existed,  or  whether 
they  were  occasioned  by  construtrtlon,  excava- 
tion, or  embankment;  nor  shall  there  be  any 
recourse  against  the  city  for  want  of  repair  M 
any  sidewalk,  street,  avenue,  lane,  alley,  court, 
or  place,  or  by  want  of  repair  of  any  sewer; 
nor  shall  there  be  any  recourse  against  the  city 
for  damage  to  person  or-  property  suffered  or 
sustained  by  reason  of  accident  on  sidewalk, 
street,  avenue,  lane,  alley,  court,  or  place,  or  by 
falling  from  any  embaiDcment  thereon  or  into 
any  excavation  therein ;  but  in  such  case  the 
person  or  persons  on  whom  the  law  may  have 
imposed  the  obligation  to  repair  such  defect  in 
the  sidewalk,  street,  or  public  highway,  or  in 
the  sewer,  and  also  the  officer  or  officers  through 
whose  official  negligence  such  defect  remains  un- 
repaired shall  be  jointly  and  severally  liable  to 
the  party  injured  for  the  damage  sustained.'  " 

The  other  defendants  answered  by  a  gen- 
eral denial  and  by  an  allegation  of  con- 
tributory negligence  on  the  part  of  plain- 
tiff. The  plaintifT  filed  a  reply,  putting  the 
new  matters  alleged  in  the  answer  in  issue, 
and  the  case  was  tried  before  a  jnry  on  tbe 
12tb  day  of  December,  1916. 

The  testimony  Introduced  by  plaintiff  tend- 
ed to  show  that  plaintiff  was  ignorant  of  tbe 
defect  In  tbe  walk,  and  that,  while  her  resi- 
dence was  near  the  scene  of  the  accident, 
she  was  not  accustomed  to  cross  the  street 
by  way  of  the  crosswalk  placed  where  the  ac- 
cident occurred ;  that  she  was  proceeding  in 


tbe  usual  manner  to  cross  the  street,  and 
was  pushing  a  baby  buggry  in  which  was  an 
Infant  ahead  of  her,  when  her  foot  caught 
in  the  splintered  portion  of  the  walk,  by  rea- 
son of  which  she  was  thrown  down,  sustain- 
ing very  serious  personal  injuries.  Other 
witnesses  testified  that  many  people  traveled 
tbe  street  each  day;  that  tbe  defect  was 
open,  patent,  and  visible,  and  had  so  existed 
for  a  period  of  from  three  weeks  to  tliree 
months,  there  being  considerable  difference  in 
their  testimony  as  to  the  length  of  time;  that 
the  condition  of  tbe  crossing  had  frequently 
been  discussed  in  the  neighborhood.  P.  F. 
HaUey,  a  witness  for  plaintiff,  testified  that 
for  some  time  previons  to  the  accident  he 
was  an  employ^  of  the  dty  of  Portland  in 
the  capacity  of  a  street  and  sidewalk  inspec- 
tor; that  he  had  noticed  tbe  bad  condition 
of  tbe  crosswalk,  which  had  contlnned  for 
from  three  to  six  weeks  previous  to  the  acci- 
dent; that  he  resided  within  about  35  feet  of 
the  crosswalk,  and,  while  he  would  not  say 
positively  that  he  had  reported  It,  he  may 
have  mentioned  It  to  Mr.  Wheeler,  the  district 
inspector,  who  was  witness'  immediate  sn- 
Iterlor. 

Wheeler  testified  that  no  such  report  was 
made  to  him.  There  was  no  evidence  tending 
to  show  that  either  Albee,  the  mayor,  Brew- 
ster, Bigelow,  Daly,  or  Die(^,  the  commis- 
sioners, or  Dater,  the  dty  engineer,  ever  had 
any  actual  notice  or  knowledge  of  the  con- 
dition of  the  walk,  and  each  testified  that  he 
had  no  sudi  notice  or  knowledge;  tbe  sole 
contention  upon  the  trial  being  that  by  reason 
of  its  notoriety  they  should  have  known  it, 
if  they  had  exerdsed  that  reasonable  dili- 
gence required  of  them  as  officers  of  tbe  dty. 

There  was  a  verdict  and  judgment  against 
them  for  |6,350.20,  from  which  they  api)eal. 

W.  P,  La  Roche  and  Henry  A.  Davie,  both 
of  Portland,  for  appellants.  Harold  V.  New- 
lln  and  Cleeton  &  McMenamln,  all  of  Port- 
land, for  respondent 

McBEIDE,  a  J.  (after  stating  the  facts  as 
above).  [1]  This  case  involves  an  examina- 
tion -of  the  whole  law  respecting  the  liability 
of  city  officers  for  Injuries  arising  from  the 
defective  condition  of  streets,  as  well  as  a 
consideration  of  the  responsibilities  imposed 
upon  the  particular  officers  here  impleaded  by 
virtue  of  tbe  provisions  of  the  dty  charter. 
Before  considering  these,  we  wiU  pass  upon 
a  preliminary  question  raised  by  plaintiff  re- 
garding the  suffidency  of  the  appeaL  As  be- 
fore stated,  the  city  of  Portland  at'  the  con- 
clusion of  plaintiff's  testimony  moved  for  a 
nonsuit,  which  was  granted,  although  no 
formal  judgment  of  nonsuit  appears  to  have 
been  entered.  Thereafter  it  disappeared  from 
the  case.  No  appeal  was  taken  by  plaintiff 
from  the  allowance  of  the  motion,  and  It  may 
well  be  questioned  whether  any  appeal  there- 
from could  have  been  taken  until  tbe  entry 
of  a  formal  judgment  of  nonsuit.  However, 
that  question  Is  not  before  as.   The  notice  of 
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appeal  by  these  defendants  was  not  served 
apon  the  dty,  and  It  Is  claimed  by  plaintiff 
that  the  dty  is  an  "adverse  party,"  within 
tbe  meaning  of  section  550,  h.  O.  !<.,  which 
requires  that  the  notice  of  appeal  Bliall  be 
served  upon  "such  adverse  party  or  parties  as 
have  appeared  In  the  action  or  snit,  or  up- 
on his  or  their  attorney."  "An  adverse  party 
Is  a  party  whose  Interest  in  the  Jndgraent  ap- 
pealed from  Is  in  conflict  with  the  modiflca- 
tlon  or  reversal  sought  by  appellant."  Smith 
V.  Bums,  71  Or.  133,  135  Pac.  200,  142  Pac. 
352.  L.  R.  A.  1916A,  1130,  Ann.  Gas.  1916A, 
066.  In  Lane  v.  Wentworth,  60  Or.  242,  133 
Pac.  848,  138  Pac.  468,  Mr.  Justice  Burnett 
observes: 

"It  has  constantly  b«en  determined  by  this 
court  that,  although  parties  are  both  plaintiffs 
or  both  defendanti^  yet  if  an  appeal  would  un- 
favorably affect  the  eights  of  one  of  them,  as 
determined  by  the  decree  appealed  from,  he  is 
an  adverse  party  as  respects  his  coplaintiff  or 
oodefendant,  and  that  the  jurisdiction  of  this 
ooart  depends  upon  service  of  the  notice  upon 
all  such  parties.  The  Victorian,  24  Or.  121,  32 
Pac.  1040,  41  Am.  St.  Rep.  838;  Moody  v. 
Miller,  24  Or.  179,  83  Pac  402;  Osbom  v. 
liogns,  28  Or.  302,  37  Pac.  456,  38  Pac.  190, 
42  Pac.  997 ;  StuUer  v.  Baker  County,  30  Or. 
294,  47  Pac  705;  Conrad  v.  Pacific  Paekmg 
Co.,  84  Or.  341.  343,  49  Pac  659,  52  Pac. 
1134,  67  Pac  1021 ;  Cooper  Mfg.  Co.  v.  I>ela- 
hnnt,  36  Or.  406,  404,  51  Pac  649,  60  Pac  1 ; 
Hafer  v.  Medford,  etc,  R.  R.  Co.,  60  Or.  356, 
117  Pac  1122,  119  Pac  337." 

We  can  conceive  of  no  way  In  which  the 
Interests  of  the  city  of  Portland  can  be  in- 
Jnrloosly  affected  by  this  appeal.  If  the  Judg- 
ment of  the  drcuit  court  should  be  reversed, 
that  would  not  reinstate  the  dty  of  Portland 
as  a  party  defendant  If  it  should  be  affirm- 
ed, the  plaintiff  would  still  be  at  liberty  to 
begin  another  action — in  fact,  could  have  be- 
gun one  at  any  time  after  the  entry  of  Judg- 
ment of  nonsuit,  and  in  case  of  a  recovery 
have  Issued  execution  upon  either  Judgment 
Neither  defendant  could  have  called  upon  the 
other  for  contribution  in  any  event  as  both 
were  Joint  tort-feasors,  U  tort-feasors  at  all. 
So  that  in  any  view  of  the  case  we  cannot 
say  that  as  a  matter  of  law  the  dty  of  Port- 
land would  be  injuriously  affected  by  reason 
of  any  action  we  might  take  with  reference 
to  matters  involved  in  the  appeal. 

[2]  We  will  now  consider  the  case  upon  the 
merits.  Among  other  provisions  of  the  dty 
diarter  we  find  the  following: 

"The  tity  coundl  shall  have  power  and  au- 
thority to  regulate,  restrain,  and  prevent  ob- 
strucDons  within  the  public  streets,  sidewalks, 
and  {daces,  and  to  make  all  needful  regulations 
to  keep  and  maintain  the  public  streets,  side- 
walks, and  places  in  a  dean,  open,  aud  safe 
condition  for  public  use,"  etc  Subdivision  61 
of  section  73,  Portland  Charter. 

By  subdivision  12  of  said  section  the  coun- 
dl is  given  power  and  authMlty  "to  provide 
•  •  •  for  the  Improving  and  repairing  of 
streets,"  etc.  Other  sections  heretofore  quot- 
ed in  effect  vest  in  the  coundl  all  iMwers 
granted  to  the  dty  of  Portland  by  the  char- 
ter. It  is  earnestly  contended  that  the  above 
provisions  are  purely  legislative,  and  Impose 


no  duty  upon  the  coundl  to  repair  the  streets, 
or  any  ministerial  duties  whatever.  We  do 
not  so  view  the  law.  The  power  to  control 
the  streets  of  the  dty  of  Portland  is  one 
necessarily  granted  to  it  by  its  charter,  l^ie 
Instmment  by  whidi  It  ezerdses  ttiat  power 
is  the  dty  counclL  In  Rankin  v.  Bndunan, 
0  Or.  263,  tills  court,  speaking  through  Lord, 
C.  J.,  had  occasion  to  construe  certain  sec- 
tions of  the  charter  of  the  dty  of  East  Port- 
land, wMdi  were  practically  identical  with 
those  here  under  discussion,  and  upon  a  com- 
plaint similar  In  terms  to  the  one  in  tbe  case 
at  bar.  That  case  disposes  of  max./  of  the 
contentions  made  by  defendants  here.  Mr. 
Justice  Lord  said: 

"Having,  then,  the  exdusive  care  and  contnd 
of  tbe  streets,  and  tbe  means  provided  to  repair 
them  when  defective,  the  duty  which  the  law 
imposes  upon  the  defendants  is  imperative  to  see 
that  the  streets  are  kept  in  a  safe  condition  for 
tbe  passage  of  perscMts  and  property,  and  if 
this  plain  duty  is  neglected  and  any  one  is  in- 
jured, they  are  liable  for  the  damages  sus- 
tained." 

This  language  must  be  taken  with  the 
qualification  that  ndther  tbe  city  nor  Its 
officers  are  insurers  of  the  safety  of  the 
streets  and  of  tbe  persons  using  them,  but  It 
may  be  said  that  there  rests  ujxjn  the  coun- 
dl an  absolute  duty  to  exercise  reasonable 
diligence  to  ascertain  and  keep  Itself  inform- 
ed as  to  the  condition  of  its  streets  and  to 
cause  them  to  be  repaired  when  defective. 

[3]  While  such  duties  may  in  some  In- 
stances Involve  the  passage  of  ordinances  or 
resolutions,  they  partake  more  of  a  ministeri- 
al than  a  legislative  charader,  and  In  case 
of  matters  provided  for  by  ordinance  the 
duty  does  not  end  with  the  passage  of  an 
ordinance  requiring  certain  officers  to  exam- 
ine into  and  report  the  condition  of  the 
streets.  There  must  be  some  diligence  on  the 
part  of  the  coundl  to  ascertain  whether  sudi 
officers  are  performing  the  duties  assigned  to 
them,  and  what  is  reasonable  diligence  under 
the  drcumstances  must  depend  upon  a  varie- 
ty of  conditions. 

[4]  Nol>ody  could  expect  the  conndltuen  of 
the  dty  of  Portland,  with  its  1,200  mUes  of 
streets,  to  inform  themselves  personally  as 
to  the  condition  of  the  crosswalks  in  every 
part  of  the  dty,  or.  Indeed,  in  any  part  of 
the  city,  unless  sudi  condition  were  so  no- 
torionsly  dangerous  that  it  had  become  a 
matter  of  general  public  concern  and  dla- 
cusslon.  Tbe  duty  of  a  coundlman  in  that 
resi)ect  In  the  absence  of  any  actual  knowl- 
edge of  a  defect  Is  performed  when  he  has 
used  his  best  efforts  to  provide  means  to 
keep  streets  in  repair  and  to  have  a  suffldent 
force  of  employes  to  report  defects  as  they 
occur  and  other  employ^  or  subordinates  to 
make  the  repairs.  We  do  not  propose  to  en- 
ter into  any  extended  discussion  of  the  law  In 
such  cases. 

[8]  The  liability  of  each  officer  is  a  person- 
al liability,  depending  upon  the  diligence 
which  he  himself  exerdses  as  a  guardian  of 
the  public  weal  tc  see  that  the  streets  are 
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kept  reasonably  safe.  It  ts  In  evidence  here 
that  the  coondl  had  provided  ample  funds 
from  which  repairs  might  be  made,  that 
every  policeman,  and  there  are  several  hun- 
dred in  the  dty  of  Portland,  was  Instructed 
to  report  all  defects  in  streets  and  walks, 
and  that  it  had  a  dty  engineer  and  a  corps 
of  street  Inspectors  whose  duty  it  was  to 
make  such  reports.  There  is  no  diarge  that 
the  defendants  were  negligent  in  not  provid- 
ing funds,  or  in  failing  to  provide  material, 
or  guilty  of  negligence  in  the  selection  of  em- 
ployfo,  or  of  lack  of  diligence  in  requiring 
reports  as  tp  the  condition  of  the  streets. 
None  of  these  conditions  are  shown,  but,  on 
the  contrary,  it  affirmatively  appears  that 
reasonable  diligence  has  been  exercised  in  all 
these  respects.  Counsel  rest  their  whole  case 
upon  the  circumstance  that  the  defect  bad 
existed  for  so  long  a  period  and  was  so 
notorious  the  coundlmen  ought  to  have 
known  of  it. 

r6]  It  is  the  universal  rule  that  a  public 
officer  is  not  personally  liable  for  the  negli- 
gence of  an  inferior  officer,  unless  he,  having 
the  power  of  selection,  has  failed  to  use  or- 
dinary care  In  the  sdection.  Story  on  Agen- 
cy (9th  Ed.)  {  321;  Bowden  v.  Derby,  97  Me. 
536,  65  Atl.  417,  63  U  R.  A.  223,  94  Am.  St. 
Rep.  516;  Brown  v.  West,  75  N.  H.  463,  76 
Atl.  169;  Moynlhan  v.  Todd,  188  Mass.  301, 
74  N.  D.  367,  108  Am.  St.  Rep.  473 ;  BaUey 
V.  Mayor,  3  Hill  (N.  Y.)  531,  38  Am.  Dec 
€69;  Walsh  v.  Trustees,  etc.,  96  N.  Y.  427; 
Bowden  v.  Derby,  99  Me.  208,  68  AtL  993. 

[7]  It  Is  conceived  that  section  281  of  the 
charter  of  the  .city  of  Portland,  which  at- 
tempts to  e.Tempt  the  dty  from  liability  for 
injuries  arising  from  defective  streets  and  to 
place  that  liability  upon  the  officer  by  reason 
of  whose  negligence  the  injury  occurred,  does 
not  create  any  new  or  additional  obligation 
as  against  such  officer,  as  a  city  offldal  who 
personally  neglects  to  perform  a  specific 
duty  was  always  liable  Irrespective  of  any 
statute  prescribing  such  liability.  Puilen  v. 
Bugene,  77  Or.  320,  146  Paa  822.  147  Fac. 
768,  151  Pac.  474. 

[8]  It  is  contended  by  plalntiCTs  counsel 
with  much  plausibility  that  this  line  of  rea- 
soning leaves  plaintiff  practically  without  a 
remedy,  and,  were  we  to  adopt  the  theory 
of  defendant's  counsel,  such  would  be  the 
result;  but  we  cannot  adopt  that  theory, 
which  In  effect  is  that  the  city  is  not  liable 
because  of  the  exemption  in  the  charter  that 
the  commissioners  are  not  liable,  because 
they  have  provided  funds  and  used  diligence 
in  providing  for  inspection  and  had  no  notice 
of  the  defect;  tliat  the  city  engineer  is  not 
liable,  because  he  bad  under  him  Inspectors 
charged  with  the  duties  of  examination  and 
Inspection  under  orders  to  report  any  defect 
in  the  walk,  and  that  these  inspectors  failed 
to  report.  This  would  leave  the  responsibili- 
ty for  the  injury  to  rest  finally  upon  the 
shoulders  of  some  probably  irresponsible 
watchman  or  inspector,  and  would  be  prac- 


tically a  denial  of  a  remedy.  This,  under  the 
peculiar  provisions  of  the  charter,  presents  a 
view  of  the  case  not  considered  in  any  previ- 
ous case  brought  before  this  court  Irre- 
spective of  the  exemption  dause  tn  the  char- 
ter, the  dty  of  Portland  would  have  been 
liable  for  the  failure  of  Hailey,  the  street 
inspector,  to  report  the  defect  upon  the  prin- 
ciple of  respondeat  superior.  The  city  is 
out  of  *the  case  as  it  stands  here,  neither 
party  having  appealed  as  to  it;  but  it  may 
well  be  doubted  whether  It  is  competent  for 
the  charter-making  power  to  take  away 
from  plaintiff  a  complete  remedy  against 
the  city,  which  is  always  solvent  and  re- 
sponsible, and  whittle  down  to  the  point 
where  plaintiff  will  have  a  partial  and  doubt- 
ful remedy  against  the  dty  officers,  or 
against  a  subordinate  officer,  whose  position 
is,  iierhaps,  a  little  lower  than  a  deputy  in- 
spector and  a  little  higher  than  that  of  the 
dog  catcher. 

To  the  writer  it  seems  that  sudi  a  conclu- 
sion is  contrary  to  Justice  and  in  direct  op- 
position to  t^e  doctrine  laid  down  in  Bat- 
dorff  V.  Oregon  City,  53  Or.  402,  100  Pac 
937,  18  Ann.  Cas.  287.  This  case  was  be- 
gun upon  the  theory  that  both  the  dty  and 
the  mayor  and  commissioners,  who  consti- 
tute the  coundl,  were  liable,  the  dty  for  the 
failure  of  its  officers  and  employes  to  use 
reasonable  diligence  to  ascertain  and  remedy 
defects  in  the  walks,  and  the  commissioners 
and  dty  engineer  for  like  negligence  on  their 
part;  but  In  our  view,  while  they  might 
have  been  properly  so  Joined,  the  facts  whidi 
would  have  Justified  a  recovery  against  the 
dty  might  not  Justify  a  recovery  against  the 
coundlmen  or  the  dty  engineer.  The  dty, 
under  the  doctrine  of  respondeat  superior, 
would  be  liable  for  the  negligence  of  any  ofll- 
cer  authorized  by  it  to  see  to  the  repair  of 
the  street,  or  perhaps  for  a  failure  to  desig- 
nate such  officer.  The  mayor  and  commis- 
sioners, on  the  other  hand,  as  heretofore  ob- 
served, are  not  liable  if  they  have  used  rea- 
sonable diligence  to  provide  funds  for  sudi 
repair  and  to  see  that  a  system  of  inflection 
and  report  of  disrepair  of  walks  is  provided 
for,  and  competent  persons  designated  to 
make  such  inspections  and  repairs,  unless  the 
defect  Is  so  glaring  and  notorious  and  long- 
continued  as  of  itself  to  create  a  presump- 
tion of  knowledge  of  its  existence,  which  is 
not  the  case  here.  When  the  court,  as  tl>e 
writer  thinks,  erroneously  held  that  the  dty 
should  be  granted  a  nonsuit,  it  left  counsel 
for  the  plaintiff  In  the  embarrassing  posi- 
tion of  t>eing  compelled  to  contend  that,  to 
use  their  own  language: 

"The  city  commissioners  and  engineer,  th« 
city  commissioners  particularly,  are  the  body  in 
whom  all  this  power  rests,  and  upon  wiiom  all 
these  duties  are  imposed,  and  conse<}uently  thej 
are  liable  to  the  same  extent  and  in  the  same 
manner  as  the  city  itself  would  have  t>een  lia- 
ble without  the  exempting  provision  in  its 
charter." 

Asstunlng  the  premise  to  be  correct,  the 
reasoning  of  the  counsel  would  seem  to  be 
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loglcaL     If  Uie  exempting  proTision  Is  broad 
enougli  to  make  the  members  of  tbe  council 
and  the  city  Miglneer  liable  for  the  neglect 
of  subordinates  in  any  event,  and  irrespective 
of  any  diligence  or  lack  thereof  In  their  se- 
lection  or  'supervision,  then  their  coonsel's 
contention  is  correct,  and  tbe  ruling  of  the 
court  upon  the  motion  for  nonsuit  was  prop- 
er.     But  we  apprehend  that  the  negligence 
for  wMdi  an  officer  of  the  city  Is  responsible 
Is  his  own  personal  negligence.    In  the  very 
nature  of  things  this  must  be  so.     An  Illus- 
tration will  show  the  Injustice  of  any  other 
contention:    Suppose,  for  Instance,  that  the 
engineer  had   reported   this   defect   to  the 
council,  and,  in  the  absence  of  funds,  had 
requested  that  funds  be  Toted  for  the  purpose 
of  making  repairs,  and  that'Albee  and  Brew- 
ster bad  voted  to  provide  such  funds,  and 
Bigelow,  Dieck,  and  Daly  had  voted  against 
tbe  proposition,  thereby  defeating  it ;   would 
It  be  contended  for  a  moment  that  Albee  and 
Brewster  would  be  liable  In  damages  for  this 
injury  which  they  had  vainly  attempted  to 
prevent?    Or  suppose  that  two  of  the  council- 
men,  having  obtained  personal  knowledge  of 
tbe  defect,  had  failed  to  report  it  to  their  as- 
sociates;  would  the  negligence  of  these  two 
be  justly  Imputable  to  the  other  members  of 
tbe  body? 

[9]  The  conclusion  is  irresistible  that  while, 
before  tbe  attempted  exemption  of  tbe  dty, 
tbe  negligence  of  its  officers,  either  tbe  coun- 
cil or  subordinate  officers,  was  imputable 
to  it,  such  liability  was  not  transferred  to 
tbe  shoulders  of  any  city  officer  not  actually 
or  constructively  negligent.  The  authorities 
cited  by  appellants  amply  sustain  this  view. 
Tbe  duty  of  making  a  personal  inspection  of 
the  walks  of  the  city  or  of  personally  repair- 
ing them  Is  not  Imposed  ui>on  the  mayor, 
commissioners,  or  the  dty  engineer ;  but  it  is 
the  duty  of  the  commissioners  to  provide  for 
such  repairs  and  to  make  such  regulations  as 
are  necessary  to  keep  tbe  streets  In  a  safe 
condition.^  In  other  words,  their  responsibil- 
ity ends  with  using  reasonable  diligence  to 
provide  funds,  competent  inspection,  and  re- 
port as  to  the  condition  of  tbe  streets  and 
walks,  and  in  the  absence  of  actual  personal 
knowledge,  or  such  public  notoriety  in  re- 
spect to  a  defect  as  would  Indicate  that  they 
ought  to  have  known  of  it  by  the  exercise  of 
reasonable  diligence,  they  are  not  liable. 

[10]  There  Is  no  such  notoriety  shown  here. 
Portland  contains  approximately  a  quarter 
of  a  mlUIon  of  lohabltants.  It  appears  from 
tbe  testimony  that  something  less  than  a 
dozen  people  bad  noticed  the  defect,  and 
that  three  or  four  of  that  number  had  cas- 
ually mentioned  It  to  neighbors ;  but  nobody 
seemed  to  consider  the  matter  serious  enough 
to  report  to  the  authorities.  The  existence 
of  tbe  defect  seems  not  to  have  been  known 
to  anybody,  except  these  few  persons  living 
in  tbe  immediate  neighborhood,  and  was  not 
a  matter  of  general  public  notoriety  or  con- 
cern,    llie  plaintiff,  who  resided  within  a 


block  of  the  crossing,  testifies  that  she  was 
entirely  ignorant  of  the  defect,  and  yet  it  is 
contended  the  mayor  and  commissioners, 
with  all  the  multitudinous  duties  devolving 
upon  them,  should  be  adjudged  to  have  been 
negligent,  and  to.  pay  the  plaintiff  $6,350,  be- 
cause they  did  not  know  of  tbe  existence  of 
this  defect  and  repair  it  Under  tbe  circum- 
stances here,  the  existence  of  the  defect  in 
the  walk  for  three  weeks,  or  perhaps  double 
that  time,  is  no  evidence  of  notice  to  tbe 
council,  or  of  lack  of  diligence  on  their  part 
In  the  discharge  of  their  duties.  If  one  of 
the  principal  bridges  In  the  town  should  be- 
come in  such  a  state  of  disrepair  as  to  be  a 
public  menace  or  Impede  the  public  travel,  It 
naturally  would  become  a  source  of  public 
concern  to  many  people,  and  tbe  commission- 
ers would  In  the  ordinary  course  of  affairs 
hear  of  it.  If  they  were  charged  with  the 
duty  of  making  a  personal  Inspection  of  the 
walks  of  the  dty,  and  failed  to  find  a  defect 
which  was  open  and  apparent,  there  might  be 
some  reason  for  the  Inference  that  a  defect 
which  had  existed  for  several  weeks  should 
have  been  discovered  and  repaired;  but  in 
the  very  nature  of  things  they  can  act  only 
through  subordinate  officers,  and  it  is  not 
claimed  that  any  policeman  or  injector 
ever  made  any  report,  and  It  is  evident  that 
no  member  of  the  coundl  ever  had  any  per- 
sonal knowledge  of  the  defect  There  was 
no  evidence  to 'justify  a  finding  that  the 
mayor  and  commissioners  were  guilty  of  neg- 
ligence. 

[11]  As  to  the  dty  engineer.  It  may  be  said 
that  it  was  bis  duty  to  use  reasonable  dili- 
gence to  ascertain  the  condition  of  the  streets 
and  walks  of  tbe  dty,  and  in  case  defects 
were  found  to  exist  to  promptly  Inform  the 
council  or  take  such  measures  as  are  neces- 
sary to  have  the  defects  remedied.  While 
these  duties  are  personal  to  him  to  a  limited, 
extent,  it  follows  from  the  very  nature  of  the 
case  that  in  a  dty  the  size  of  Portland  the 
Inspection  cannot  be  performed  by  him  per- 
sonally, and  it  appears  from  tbe  evidence 
that  to  a  great  extent  such  Inspection  must 
be  made  by  persons  not  selected  by  him  or 
under  his  control,  but  serving  under  civil 
service  rules  and  appointed  by  another  au- 
tborlty.  In  estimating,  therefore,  tbe  dili- 
gence exercised  by  him  personally,  it  was 
proper  to  show  the  mileage  of  streets  in  the 
dty  and  tbe  efforts  made  by  blm  personally 
to  secure  a  proper  and  complete  Inspection 
and  repair.  In  attempting  to  show  this,  and 
in  enumerating  the  duties  Imposed  upon  blm, 
Mr.  I>ater,  the  engineer,  testified  as  follows: 

"A  supervision  of  all  construction  work  in  the 
nature  of  bridges,  streets,  and  sewers,  which 
work  includes  an  average  of  a  million  dollars 
a  year.  Tbe  supervision  of  certain  sewers  and 
street  repair  work  on  funds  voted  by  the  coun- 
dl spedncally  for  that  work,  and  during  the 
year  1915  there  was  upon  street  repair  work 
three  crews  mainly  employed  on  reijair  of  ma- 
cadam streets.  I  think  at  the  particular  time 
of  this  acddent,  or  just  prior  to  It,  two  of  those 
crews  were  at  work  in  tbe  so-called  northeast 
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district, .  wUch  Indnded  the  place  of  aAcident. 
One  of  those  crews  had  been  over  this  iMirtlca- 
lar  district  shortly  before  the  accident,  and  in 
connection  with  their  duties  of  repairing  the 
streets,  and  macadamizing  the  street,  they  did 
repair  all  crosswalks,  gutters,  and  other  parts 
of  the  street,  which  appeared,  to  need  attention. 
There  are  over  1,200  miles  of  street  in  the  city, 
and  to  give  personal  attention  to  it  would  ro- 
quire  five  and  six  years  of  walking  to  get  over 
it." 

PlaintUTs  counsel  moved  to  strike  ont  such 
testlmooy,  as  not  being  responsive  to  the  ques- 
tion, nor  within  the  ruling  of  the  court,  and  be- 
ing a  conclusion  of  the  witness,  which  motion 
was  allowed  and  the  testimony  stridden  oat 
This  was  material  error.  The  witness  was 
entitled,  In  order  to  relieve  himself  of  the 
charge  of  lack  of  due  diligence  In  ascertain- 
ing defects  In  the  street,  to  show,  first,  the 
nature  of  the  task,  and,  second,  the  efCorts  he 
made  to  perform  It  The  law  never  requires 
Impossibilities,  and  all  it  demands  of  any  of- 
ficial is  that  he  shall  honestly  and  faithfully 
do  his  best  under  the "  particular  circum- 
stances. Having  done  this  he  Is  blameless. 
The  witness  testified  along  the  same  line  as 
follows: 

"To  show  the  efforts  which  were  made  to  ob- 
tain information  and  keep  track  of  such  mat- 
ters, I  would  say  that  all  employ6s  in  the  de- 
partment were  under  written  orders  to  report 
any  defects  in  street  surface,  or  any  public 
property  that  they  saw,  or  which  is  reported  to 
them.  I  have  to  dep^d  almost  wholly  upon 
these  reports  and  on  the  reports  from  the  police 
department  I  presume  reports  from  the  police 
department  are  the  most  important,  because  that 
organization  covers  the  entire  city  every  day 
presumably.  There  is  a  record  kept  in  the  office 
of  all  complaints  made  by  individuals;  often 
complaints  come  hi  over  the  telephone.  All 
complaints  filed  bv  the  police  bureau,  those 
complaints  are  each  given  an  individual  num- 
ber, and  they  are  reported  at  once  to  the  officer 
or  employ^  who  should  attend  to  them.  There 
is  every  effort  possible  made  to  follow  them  up 
promptly.    And  dangerous  cases—" 

This  waa  also  stricken  oat  He  further 
stated: 

"The  orders  are  that  all  important  cases,  all 
dangerous  cases,  should  receive  immediate  at- 
tention. In  the  matter  of  sidewalks,  in  this 
particular  year,  there  were  iKMted  over  27  miles 
of  sidewalks  for  reconstruction." 

For  the  reason  given  above,  this  testimony 
should  have  been  allowed  to  go  to  the  jury. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  a  new  trial  awarded. 

McCAMANT,  J.,  absent 

MOORE,  J.  I  cannot  concur  In  the  con- 
clusion reached  In  this  case  by  the  Chief  Jus- 
tice. A  contrary  rule  was  established  In  the 
case  of  O'Harra  v.  Portland,  8  Or.  525,  where 
It  was  held  that  a  section  of  the  charter  of 
the  city  of  Portland  exempting  that  munici- 
pality from  liability  for  any  personal  Injury 
arising  from  a  defective  street  was  operative. 
That  determination  has  prevailed  In  thia 
state  nearly  48  years,  and  should.  In  my 
opinion,  be  controlling.  In  Mattson  v.  Asto- 
ria, 39  Or.  577,  679,  65  Pac.  1066,  87  Am.  St 
Rep.  687,  Mr.  Chief  Justice  Bean,  citing  the 
decision  rendered  In  the  preceding  case,  says: 


"That  It  is  within  tlie  power  of  a  Legidature 
to  exempt  a  dty  from  liaSility  to  persons  receiv- 
ing injuries  on  account  of  streets  being  defec- 
tive or  out  of  repair,  is  unquestioned.  *  •  • 
But  in  such  case  the  injured  party  is  not  wholly 
without  remedy.  He  may  proceed  personally 
against  the  officers  to  whom  the  charter  dele- 
gates the  duty  of  keei^g  the  streets  in  repaid 
and  from  whose  n^ligence  the  injury  resulted. 

The  legal  principle  last  announced  is  sub- 
ject to  the  quallficatlcm  that,  before  munici- 
pal oflloerB  who  are  charged  with  the  per- 
formance of  the  duty  can  be  rendered  liable 
for  damages  resulting  from  a  personal  In- 
jury caused  by  a  defective  street  they  most 
have  bad  at  their  command  the  means  with 
which  to  renew  the  highway.  Batdorff  v. 
Oregon  City,  6S  Or.  402,  100  Pac.  937,  18 
Ann.  Cas.  287.  The  defendants,  who  are  of- 
ficers of  the  city  of  Portland  In  this  Instance^ 
had  at  their  disposal  ample  funds  vrlth 
which  to  make  the  needed  repairs ;  and,  as 
they  were  elected  with  notice  of  these  deci- 
sions, they  ought.  In  justice,  to  be  bound  by 
them. 

On  Petition  for  Rehearing. 

HARRIS,  J.  The  plaintiff  has  filed  two  peti- 
tions for  a  rehearing — one  for  a  rehearing  of  the 
motion  to  dismiss  the  appeal,  and  the  otiier  for 
a  rehearing  "upon  tibie  merits."  The  original 
presentation  of  the  motion  to  dismiss  the  appeal 
waa  supported  by  three  carefully  prepared 
briefo  in  which  counsel  for  plaintiff  exhaustive- 
ly argued  their  contention.  While  the  petition 
for  a  rehearing  contains  no  argument  not  pre- 
viously advanced  by  the  plaintiff,  we  have  nev- 
ertheless  re-examined  the  motion  to  dismiss  the 
appeal,  with  the  result  tiiat  the  re-examination 
carries  us  along  the  same  path  of  reasoning 
which  Mr.  Chief  Justice  McBRIDB  foUowed  in 
the  original  opinion  and  brings  us  to  the  same 
conclusion  which  he  there  expressed. 

The  petition  for  a  rehearing  "upon  the  mer- 
its" does  not  require  an  extended  discussion, 
and  it  is  sufficient  to  say  that  after  c<mAder^ 
ing  the  suggestions  of  counsel,  our  concluMon  is 
that  a  rehearing  should  be  denied;  and  it  is  so 
ordered. 

McCAMANT,  J.,  took  no  part  in  the  conmd- 
eration  of  this  case. 


(8S  Or.  148) 


WBBB  V.  ISENSBB. 


(Supreme  Court  of  Oregon.    July  17,  1017.) 

1.  Tbial  «=»133(6)— Cowduct  or  Couksel— 

lUPKOPBB  ABOUMSNT— CUBX  OF  ESBOR. 

Where  defendant's  testimony  contradicted 
that  of  all  the  plaintiff's  witnesses,  the  error  of 
plaintiffs  counsel  In  stating  to  the  jury  in  ar- 
gument when  he  had  not  been  a  witness,  that 
plaintiff's  witnesses  had  testified  truthfully  be- 
cause he  had  heard  defendant  make  the  state- 
ments, was  not  cured  by  instructions  taking 
such  statement  from  the  jury. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  816.] 

2.  Appkai,  and  EJbbob  ^^542— Soopk  or  Re- 
view—Recobi>— What   CONBTrrUTKS. 

Where  statements  in  supplemental  affldavita 
did  not  appear  in  the  stenographer's  notes,  they 
were  nevertheless  a  part  of  the  record  on  appMl 
where  the  court  found  them 'to  be  true,  and  in- 
corporated them  in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2408,  2462.] 
8.  New  Tbial  <S=5llO— Settinq  Aside  Judo- 

ME  NT— Power  or  Court. 
Where  such  mistake  at  law  has  been  made 
as  would  warrant  reversal,  the  trial  court  may. 
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on  motion  or  at  Its  own  saggestlon,  set  aside  the 
Jndgment  and  grant  a  new  trial. 

[Ed.  Note.— For  other  caaes,  see  New  Trial, 
Cent.  Dig.  i  23L] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  lillie  T.  Webb  against  William 
Isensee.  A  judgment  for  plaintiff  was  set 
aside,  and  new  trial  ordered,  and  plaintiff  ap- 
I>eals.     Affirmed. 

TUa  is  an  action  to  recover  damages  for  Hie 
alleged  use  of  slanderous  words.  The  complain- 
ant alleges,  in  effect,  that  at  Portland,  Or., 
about  January  18, 1915,  the  defendant,  William 
laensee,  wrongfully,  maliciously,  recUesdy,  and 
wantonly  said  in  tiie  presence  of  divers  persons 
of  and  concerning  the  plaintiff,  Lillie  T.  Webb, 
tEat  she  was  of  questionable  character  and  re- 
pute, and  was  conducting  illicit  sexual  commerce 
with  men;  that  between  March  15th  and  23d 
of  that  year  the  defendant,  in  the  same  man- 
ner, further  said  in  the  presence  of  several  per- 
sons of  and  concerning  the  plaintiff  that  she 
was  a  "crook,  perjurer,  thief,  and  a  bitch,"  the 
meaning  of  which  terms  are  undertaken  to  be 
explained;  and  that  by  reason  of  such  state- 
ments the  plaintiff  has  been  damaged  to  the  ex- 
tent of  $15,000,  and  is  entitled  to  exemplary 
damages  in  the  sum  of  $10,000,  for  the  amount 
of  which  judgment  is  demanded.  The  answer 
denies  each  averment  of  the  complaint.  The 
cause  was  tried  resulting  in  a  judgment  for 
plaintiff  for  $2,500,  which  determination  was 
set  amde  and  a  new  trial  ordered. 

O.  G.  Schmitt,  of  Portland  (Schmitt  & 
Sclimitt,  of  Portland,  on  the  brief),  for  appel- 
lant. A.  T.  Lewis  and  R.  R.  Giltner,  both  of 
Portiand  (Lewis  &  Lewis  and  Jas.  B.  Finnigan, 
all  of  Portland,  on  the  brief),  for  respondent. 

MOOBE,  J.  (after  stating  the  f&cts  as 
above).  A  transcript  of  all  the  testimony 
given  at  the  trial  has  been  sent  up,  from 
which  It  appears  I.  N.  Foster  testified  that 
at  Portland,  Or.,  between  the  15th  and  23d  of 
March,  1915,  the  defendant  In  the  presence  of 
Oliver  Irwin  and  the  witness  said  of  and 
concerning  the  plaintiff  that  she  was  a 
tramp,  a  crook,  a  perjurer,  a  thief,  and  a 
bltdi.  W.  S.  Hoyt  tesUfied  that  In  such  dty 
In  his  presence  In  March,  1915,  the  defend- 
ant in  referring  to  the  plaintiff  stated  she 
was  a  bitch.  W.  J.  Cook  testified  that  on 
Mardb  10,  1915,  he,  with  O.  O.  Sdimitt,  one 
of  plaintiff's  attorneys,  went  to  the  defend- 
ant's machine  shop  In  Portland,  Or.,  where 
was  tendered  to  the  latter  a  cashier's  check 
for  a  sum  of  money  determined  to  be  the  rea- 
sonable rent  of  an  apartment  house  owned 
by  the  defendant  and  occupied  by  the  plain- 
tiff. Webb  V.  Isensee,  79  Or.  114,  153  Pac 
800.  Whereupon  the  defendant,  referring  to 
the  plaintiff,  inquired  of  Mr.  Schmitt:  "How 
long  have  you  been  her  attorney?  How  do 
you  get  your  money  out  of  her?  She  don't 
pay  anybody.  Do  you  take  your  pay  In 
trade?"  The  attorney  in  speaking  of  the 
plaintiff,  observed,  "The  woman  Is  a  very  old 
woman,  or  quite  old;"  in  answer  to  which 
the  defendant  remarked,  "Well,  you  can't  al- 
ways tell,  Schmitt;  there  Is  many  a  good 
tune  In  an  old  fiddle  yet."  Oliver  Irwin,  in 
alluding  to  the  sworn  declarations  made  by 
1.  N.  Foster  as  hereinbefore  set  forth,  having 
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testified  he  was  present  at  the  time  and  place 
mentioned  by  that  witness,  was  asked  in  ad- 
verting to  the  defendant ;  "Did  he  call  or  re- 
fer to  Mrs.  Webb  as  a  crook?"  The  answer 
was:  "He  didn't  refer  to  her  at  alL  Q.  Did 
he  use  the  word  'perjurer'  In  that  conversa- 
tion? A.  No,  there  was  nothing  like  that  In 
my  presence.  Q.  Did  he  use  the  word  'thief? 
A.  No.  Q.  Did  he  use  the  word  'bitch'?  A. 
No."  The  defendant,  as  a  witness  in  his  own 
behalf^  specifically  denied  each  statement  of 
the  several  witnesses  so  imputed  to  him,  and 
also  the  language  charged  In  the  complaint, 
The  cansQ  was  then  argued  by  respective 
counsel  and  submitted.  The  court,  treating 
the  testimony  offered  as  tnsofflcient  to  estab- 
lish the  averment  of  the  complaint  that  the 
plaintiff  was  conducting  illicit  sexual  com- 
merce with  men,  and  that  the  words  "crook" 
and  "bitch"  were  not  actionable  per  se^  and 
because  the  complaint  contained  no  aver- 
ments of  fact  relating  to  special  damages,  in- 
stmcted  the  Jury  to  consider  only  the  re- 
maining parts  of  the  charge  as  to  whether 
the  defendant  maliciously  made  statements 
in  the  presence  of  others  that  the  plaintiff 
was  a  i)erjurer  and  a  thief.  A  verdict  was 
returned  for  the  plaintiff  in  the  sum  of  $2,- 
500,  and  Judgment  was  rendered  thereon  aa 
hereinbefore  stated.  Within  the  time  limited 
the  defendant's  counsel  moved  to  set  aside 
the  verdict  and  judgment  and  for  a  new  trial 
on  the  ground  Inter  alia  of  the  misconduct  of 
plaintiff's  attorney,  G.  O.  Sdimitt  The  ste- 
nographer who  reported  the  testimony  and 
the  Instructions  made  no  note  of  any  obJe<y 
tlons  Interposed  or  exceptions  taken  by  couU'* 
sel  for  either  party  during  the  argument  of 
the  cause. 

In  support  of  the  motion  for  a  new  trial 
supplemental  afiSdavits  were  filed,  asserting 
inter  alia  that  G.  G.  Schmitt,  one  of  plain- 
tiff's attorneys,  who  had  not  been  a  witness 
at  the  trial,  in  his  closing  argument,  in  re- 
ferring to  the  defendant's  denial  of  the  testi- 
mony of  W.  J.  Cook,  hereinbefore  set  forth, 
said  to  the  jury  that  the  defendant  was  a 
perjurer;  that  he  perjured  himself  when  he 
made  such  adjuration,  "because  I  was  there 
and  heard  him  say  it" ;  that  though  the  de- 
fendant's counsel  then  objected  to  such  argu- 
ment, the  statement  so  made  was  not  retract- 
ed, nor  did  the  court  rule  upon  the  objection 
or  instruct  the  jury  In  respect  to  the  matter. 

Mr.  Schmltt's  counter  afiidavit  Is  to  the  ef- 
fect that  the  matters  so  set  forth  In  the  sup- 
plemental afiidavlts  respecting  the  testimony 
given  by  W.  J.  Cook  and  W.  T.  S.  Hoyt  and 
the  remarks  -made  by  the  defendant  In  rela- 
tion thereto  were  withdrawn  by  the  court 
from  the  consideration  of  the  jury,  except 
the  words  "thief*  and  "perjurer,"  and  that 
no  exception  was  taken  to  such  argument,  as 
apt)ears  from  the  report  of  the  offtcial  ste- 
nographer who  took  notes  of  the  proceedings 
occurring  at  the  trial. 

In  considering  the  motion  for  a  new  trial 
the  court  refers  to  the  statements  contained 
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in  the  affldnvits,  and  says  they  "constituted 
prejudicial  error,  and  affected  the  substan- 
tial rights  of  the  defendant,  and  the  court 
is  further  of  the  opinion  that  the  instructions 
of  the  court  to  the  Jury  to  disregard  the 
matters  testified  to  by  W.  J.  Cook  concern- 
ing said  conversation  between  said  W.  J. 
Cook,  the  defendant,  and  plainttlTs  counsel; 
and  to  disregard  the  evidence  and  testimony 
relating  to  the  words  'bitch'  and  'crook'  and 
certain  obscene  utterances  attributed  to  the 
defendant,  did  not  cure  the  error  of  the  ad- 
mission of  the  said  evidence  and  testimony ; 
that  the  admission  of  said  testimony  af- 
fected the  substantial  rights  of  the  defend- 
ant, and  that  he  was  thereby  prevented  from 
having  a  fair  trial,  and  for  said  reasons"  a 
new  trial  was  ordered. 

[1 , 2]  It  will  be  remembered  that  the  de- 
fendant's testimony  In  respect  to  the  lan- 
guage charged  In  the  complaint  contradicted 
the  material  sworn  statements  of  every  wit- 
ness who  appeared  against  him.  It  will  also 
be  borne  in  mind  that  the  testimony  of  Oliver 
Irwin  disputed  that  of  I.  N.  Foster  in  its 
essential  particulars.  As  to  whether  the 
sworn  denials  by  the  defendant  were  entitled 
to  credence  by  the  Jurors  depended  wholly 
upon  their  opinion  of  his  veracity.  If  he 
swore  falsely  in  respect  to  the  plaintitrs  Im- 
plied unchastity,  so  Imputed  to  him  by  Cook, 
as  would  appear  from  the  attorney's  argu- 
ment, it  is  reasonable  to  Infer  from  the  ver< 
diet  returned  that  the  Jury  necessarily  found 
the  defendant's  sworn  denials  of  the  use  of 
the  words  ''thief  and  "perjurer,"  asserted 
to  have  been  applied  by  him  to  Mrs.  Webb, 
were  also  unworthy  of  belief.  So  that  the 
instruction  taking  from  the  Jury  considera- 
tion of  all  statements  alleged  to  have  been 
made  by  the  defendant  relating  to  the  charge 
of  language  as  to  the  plaintiff's  immoral  con- 
duct did  not  eliminate  the  question  of  the 
veracity  of  Isensee;  and  this  being  so  the 
remarks  of  the  attorney  in  his  concluding 
argument  "constituted,"  as  the  court  found, 
"prejudicial  error  and  affected  the  substan- 
tial rights  of  the  defendant."  It  is  unim- 
portant that  the  statements  set  forth  in  the 
supplemental  affidavits  did  not  appear  in 
the  stenographer's  notes  of  the  trial,  for  the 
court  having,  from  the  evidence  so  submit- 
ted, found  the  narration  to  t>e  true  and  in- 
corporated it  in  the  bill  of  exceptions  makes 
such  a  part  of  the  history  of  the  cause  and 
necessitates  a  consideration  thereof. 

[3]  Under  the  rule  which  formerly  obtained 
In  this  state  no  appeal  would  lie  from  an 
order  granting  a  new  trial,  because  the  Judg- 
ment so  set  aside  thereby  ceased  to  be  final, 
and  hence  was  not  reviewable.  Flsk  v.  Hena- 
rie,  16  Or.  89,  13  Paa  760.  Nor  could  an  ap- 
peal be  taken  from  an  order  denying  a  mo- 
tion for  a  new  trial.  State  v.  Clements,  15 
Or.  237, 14  Pac.  410.  In  order  to  change  such 
procedure  the  statute  was  amended,  making 
an  order  setting  aside  a  Judgment  and  grant- 


ing a  new  trial  a  final  determination  at  a 
cause,  rendering  the  action  of  the  court  tn 
snch  particular  subject  to  review.  Gen.  Laws 
Or.  1907,  c.  162;  L.  O.  L.  f  648.  When  a 
cause  is  tried  by  a  Jury,  Judgment  mast  be 
given  in  conformity  with  the  verdict  and 
entered  within  the  day  it  is  returned.     Li. 

0.  li.  i  201.  Since  these  alterations  were 
made  the  granting  of  a  new  trial  lias  not 
been  regarded  as  a  matter  of  discretion  nor 
sanctioned  by  this  court,  unless  in  the  trial  of 
the  action  such  mistake  of  law  has  been 
made  as  would  warrant  a  reversal  of  the 
Judgment  If  It  had  been  allowed  to  remain 
and  an  appeal  therefrom  had  been  taken,  and 
In  such  case,  in  order  to  save  the  expense  of 
a  review,  the  rule  has  been  settled  that  the 
trial  court  may  upon  motion  or  at  its  own 
suggestion  set  aside  the  Judgment  and  grant 
a  new  trial.  Wakefield  v.  Supple,  82  Or.  695, 
602,  160  Pac.  376,  and  cases  there  cited.  In 
State  T.  Blodgett,  50  Or.  829.  344,  92  Pac. 
820,  826,  where  a  Judgment  was  reversed  in 
consequence  of  the  remarks  of  an  attorney 
to  the  Jury,  it  Is  said: 

"But  a  case  should  not  be  reversed  where  im- 
proper references  have  been  made  by  coansel 
in  their  argument  to  immaterial  and  irrele- 
vant matter^  unless  it  further  appears  that  in- 
Jury  •  •  *  resulted,  and  that  will  bo  deter- 
mined by  the  issue  involved  and  the  state  of 
the  evidence." 

In  the  case  at  bar  it  is  l)elieTed  that  the 
concluding  argument  qf  Mr.  Schmitt,  where- 
in he  asserted  that  in  the  presence  of  Mr. 
Cook  he  heard  the  defendant  use  language 
derogatory  to  Mrs.  Webb,  and  wherein  he 
characterized  Mr.  Isenee's  denial  of  such 
statements  as  perjury,  gave  to  the  attor- 
ney's observation  on  tiliat  occasion  the  char- 
acter of  evidence  when  he  had  not  testified 
on  the  subject ;  that  such  remarks  resulted  in 
injury  to  the  rights  of  the  defendant  by  cre- 
ating in  the  minds  of  the  Jurors  an  inference 
that  if  he  swore  falsely  in  respect  to  the  lan- 
guage Implying  unchastity  to  Mrs.  Webb,  his 
testimony  denying  that  he  employed  the 
words  "thief  and  "perjurer"  in  speaking  of 
her  could  not  be  believed;  and  that  direct- 
ing the  Jury  not  to  consider  any  other  charge 
than  the  two  terms  last  mentioned  did  not 
cure  the  error. 

No  error  was  committed  in  setting  aside 
the  Judgment  and  granting  a  new  trial,  and, 
this  being  so,  the  order  to  that  ^ect  Is  af- 
firmed. 

McBRIDB,  C.  J.,  and  KBAN  and  McCA- 
MANT,  JJ.,  concur. 

t85  Or.  m) 
SMITH  T,  CAMPBELL,* 
(Supreme  Conrt  of  Oregon.    June  26,  1917.) 

1.  Pbincipal  and  Agknt  «=»19— Btjkden  to 
Establish  Relation  —  Action  on  Con- 

T&AOT. 

Where  a  third  party  is  sought  to  be  held  on 
a  contract  alleged  to  have  been  executed  by  aa 
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agent,  the  party  seeking  to  enforce  the  contract 
must  establish  the  alleged  agency. 

[Ed,  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  36.] 

2.  Principal  and  Agent  «=s>122(1)— Authori- 
ty— ^l^KooF  BT  Agent's  Statements. 

An  agent's  authority  cannot  be  proved  by  his 
own  statements  that  he  is  such  an  agent. 

CEd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {§  416,  418.] 

3.  BviDEMCE  «=>258(1)  —  Acts  or  Agent  — 
Pboop  of  Agency. 

Before  the  acts  of  an  agent  can  be  shown 
against  the  principal,  the  agency  mast  be  shown. 
(Ed.   Note. — For   other  cases,-  see   Evidence, 
Cent.  Dig.  §  1006.] 

4.  Principal  and  Agent  <{s>23(6)— Contract 
BT  Agent— StrFFiciENOY  of  Evidence. 

In  an  action  for  breach  of  contract,  evidence 
Xeld  sufficient  to  sustain  finding  that  the  con- 
tract was  the  contract  of  defendant,  for  whom 
plaintiff  did  the  worlc,  though  it  was  signed  by 
defendant's  son. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  41.] 

5.  Evidence  ®=>418  —  Contract  of  Undis- 
closed PbincepaI/— Parol  Evidence. 

Parol  evidence  is  admissible  to  charge  a  prin- 
cipal on  a  simple  contract,  not  negotiable,  where- 
in the  agent  appears,  as  principal,  and  to  show 
that  the  contract  was  executed  for  the  principal 
with  intent  to  bind  him,  though  signed  by  the 
agent  alone. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  {{  1722,  1«»-1911.] 

0.  Logs  and  Logging  «=38(1)— Agreement  to 
Saw— Sale  of  Standing  Timber. 
An  agreement  to  saw  timber  is  not  governed 
by  the  rule  as  to  the  sale  of  standing  timber. 

(Ed.   Note. — For   other  cases,   see   Logs   and 
Logging,  Cent.  Dig.  S§  16,  17.] 

7.  Logs  and  Logging  ®=>8(1)— Contracts  to 
Saw  Timber— Consideration. 
Where  plaintiff  agreed  to  saw  the  timber  on 
defendant's  land  for  so  much  a  cord,  defendant 
to  retain  title  to  the  saw  outfit  furnished  plain- 
tiff until  the  full  price  was  paid'  by  deductions 
from  the  price  payable  to  plaintiff  for  his  work, 
the  contract  was  supported  by  sufficient  consid- 
eration. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent.  Dig.  {{  16,  17.] 

&  Frauds,  Statute  of  «=»17  —  Promise  to 
Answer  for  Debt  or  Default  of  Another. 
Where  defendant  contracted  with  plaintiff 
that  plaintiff  should  saw  the  timber  on  defend- 
ant's land  for  a  price  per  cord,  the  agreement  be- 
ing made  by  defendant  himself,  and  the  written 
memorial  being  executed  in  his  presence  by  his 
son,  whose  name  was  inserted,  as  he  was  going 
to  look  after  the  supervision  of  the  work  on  the 
ground,  defendant's  promise  was  not  within  the 
statnte  of  frauds  as  a  promise  to  answer  for  the 
debt  or  default  of  another,  but  an  agreement  by 
defendant  to  pay  his  own  debt. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §S  13,  16,  17.] 

9.  Principal  and  Agent  ^=>120(5)— Author^ 

rrr  of  Agent— Evidence. 
In  an  action  for  breach  of  contract  whereby 
plaintiff  agreed  to  saw  the  timber  on  defendant's 
land  for  a  price  per  cord,  defendant's  statements 
were  admissible  to  prove  the  authority  of  his 
son,  who  executed  the  contract,  to  act  for  him. 

(Ed.  Note.-^For  otber  cases,  see  Principal  and 
Agent,  Cent.  Dig.  g  407.] 


10.  New  Trial  ©=»21— Correction  of  Error 

BY  Trial  Court. 
When  the  trial  court  timely  discovers  that 
an  error  has  been  effected  to  the  prejudice  of 
the  defeated  party,  so  that  the  determination 
would  be  reversed  on  appeal,  it  may  correct  the 
error  by  setting  aside  the  judgment  and  granting 
new  trial. 

[Ed.  Note.->For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  30-3S.J 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Karanaugb,  Judge. 

Action  by  Oscar  L.  Smith  against  Floyd  J. 
Campbell.  There  was  Judgment  of  nonsuit, 
and  from  an  order  setting  aside  the  judgment 
and  granting  plaintiff  new  trial,  defendant 
appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for. 
the  breath  of  a  contract  alleged  to  have  been 
entered  Into  by  plaintiff,  Oscar  L.  Smith,  and 
defendant,  Floyd  J.  Campbell,  on  March  6, 
1914,  for  tlie  sawing  of  the  timber  upon  a 
certain  40-acre  tract  of  land  owned  by  de- 
fendant It  Is  averred  that  Mart  D.  Camp- 
bell executed  the  contract  as  the  agent  of 
Floyd  J.  Campbell;  that  according  to  its 
terms  the  defendant  was  to  furnish  plain- 
tiff with  a  saw  outfit  known  as  the  "King  of 
the  Woods"  for  the  sum  of  $325,  defendant 
to  retain  title  to  it  until  the  full  amount  was 
paid  by  deducting  25  cents  a  cord  from  the 
price  of  40  cents  a  cord  which  was  payable  to 
him  on  the  1st  and  15tli  of  each  month  for  his 
work;  that.  If  Smltli  discontinued  the  work 
before  all  the  timber  was  cut  he  should  for- 
feit all  light  to  the  saw  outfit  and  any 
amounts  then  due  Iilm  from  the  defendant. 
The  agreement  was  signed  by  M.  D.  Camp- 
bell and  witnessed  by  Floyd  J.  CampbelL  It 
is  further  set  forth  that  plaintiff  entered  up- 
on the  performance  of  the  contract  and  saw- 
ed 712  cords  of  wood ;  that  on  July  1,  1914, 
by  mutual  agreement  of  plaintiff  and  de- 
fendant the  contract  was  modified  so  that, 
in  addition  to  the  sawing,  Smith  should  fell 
and  trim  the  timber,  recdvlng  60  cents  a 
cord,  but  no  more  than  45  cents  prior  to  the 
full  payment  of  the  outfit  and  after  that 
no  more  .than  45  cents  a  cord  until  the  con- 
tract was  completed;  that  thereafter  plain- 
tiff cut  070  cords  of  the  wood ;  that  defend- 
ant applied  upon  the  payment  of  the  outfit 
$316.51  to  the  plaintiffs  damage  in  said  sum ; 
that  2,000  cords  remained  to  be  cut ;  that  de- 
fendant failed  and  refused  to  pay  any  part 
of  the  36  cents  a  cord  as  agreed,  and  on 
November  1, 1914,  wrongfully  refused  to  per- 
form the  contract  took  possession  of  the  saw 
outfit  and  the  land,  and  refused  to  permit 
plaintiff  to  perform  the  agreement  as  modi- 
fled,  to  the  latter's  damage  In  the  sum  of 
?1,000. 

The  answer  of  the  defendant  consisted  of  a 
general  denial  of  the  complaint  After  plain- 
tiff Introduced  evidence,  made  an  offer  of 
proof,  and  rested  his  case,  counsel  for  de- 
fendant moved  for  a  "nonsuit  on  the  ground 
that  plaintiff  has  failed  to  establish  by  any 
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competent  evidence  or  offer  of  proof  that  tbe 
contract  sued  upon  Is  the  contract  of  the  de- 
fendant, Floyd  J.  Campbell,"  and  has  failed 
to  establish  the  allegations  of  his  complaint 
The  court  granted  the  motion.  Thereafter 
the  trial  court  on  motion  of  plaintiff  set 
aside  the  judgment  of  nmisuit  and  granted 
plaintiff  a  new  trial,  from  whicb  order  de- 
fendant appeals. 

O.  A.  Neal,  of  Portland  (Wilson,  Neal  * 
Rossman,  of  Portland,  on  the  brief),  for  ap- 
pellant H.  J.  Bigger,  of  Portland  (J.  N. 
Hart,  of  Portland,  oa  the  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
-  [1-3]  Connsel  for  defendant  correctly  sub- 
mit that,  where  a  third  party  is  sought  to  be 
held  upon  a  contract  alleged  to  have  been 
executed  by  an  agent  the  party  seeking  to  en- 
force the  contract  must  establish  the  alleged 
agency  (Hahn  v.  Guardian  Assurance  Oo., 
23  Or.  676,  32  Pac.  683,  37  Am.  St  Rep.  709; 
Jameson  y.  Cold  well,  26  Or.  199,  35  Pac  246; 
Connell  t.  McLoughlin,  28  Or.  230,  42  Pac. 
218;  Bumble  v.  Cummtngs,  62  Or.  203,  208, 
96  Pac.  1111);  that  an  agent's  authority  can- 
not be  proved  by  his  own  statements  that 
he  is  such  an  agent,  and  before  the  acts  of 
the  agent  can  be  shown  against  the  principal, 
the  agency  must  be  shown  (Harrlsburg  Lum- 
ber Co.  V,  Washburn,  29  Or.  150,  44  Pac.  390; 
Connell  v.  McLoughlin,  supra;  Wicktorwltz 
V.  Insurance  Co.,  31  Or.  669, 61  Pac.  75 ;  Han- 
nan  V.  Greenfield,  36  Or.  97,  68  Pac.  888; 
Sloan  V.  Sloan,  46  Or.  36,  78  Pac  893; 
Toomey  v.  Casey,  72  Or.  290, 142  Pac  621). 

The  main  and  only  important  question  in 
this  case  is:  Did  the  plaintiff  produce  or 
tender  any  competent  evidence  tending  to 
show  that  M.  D.  Campbell  was  acting  as  the 
agent  of  Floyd  J.  Campbell  in  the  transac- 
tion set  forth  in  the  complaint?  To  determine 
this  we  will  examine  the  testimony.  Plain- 
tiff, Oscar  L.  Smitli,  testified  in  substanbe 
as  foUows: 

"I  told  him  [Floyd  J.  Campbell]  I  had  heard 
he  wanted  some  one  to  saw  some  wood :  that  he 
had  bought  a  drag-saw,  and  he  said  be  had.  He 
■aid  he  wanted  some  one  to  take  the  contract  of 
catting  all  the  wood  on  40  acres  that  he  owned 
out  near  Sherwood,  and  wanted  to  know  what  I 
could  cut  it  for.  I  told  him  I  would  have  to  see 
the  timber  first.  He  said  that  I  could  go  and 
look  over  the  timber  and  he  had  the  drag-saw, 
and  Jie  would  sell  me  the  drag-saw  at  $325  and 
pay  for  it  at  so  much  a  cord.  So  on  the  follow- 
ing day  I  wont  up  and  the  son,  Mr.  Mart  Camp- 
bell, was  there,  and  we  agreed  to  go  out  and  look 
over  the  timber,  and  we  went  out  there." 

Mr.  Smith  stated  that  they  met  and  agreed 
npon  the  terms  of  the  contract.  As  to  the 
conversation  had  with  Mr.  Floyd  Campbell  in 
regard  to  the  signing  of  the  agreement  the 
witness  testified  thus  in  part: 

"Well,  I  went  up  to  Mr.  Campbell's  office,  and 
he  showed  me  the  contract  he  had  fixed  up  and  I 
read  it  over,  and  I  seen  it  was  made  in  Mr.  Mart 
Campbell's  name.  «  •  •  Well,  I  asked  bim 
about  the  contract,  or  whose  it  was,  and  he  said 
be  was  responsible  for  everything,  he  just  put 


die  boy's  name  in  there,  and  he  was  going  to 
handle  that  end  of  it  in  the  woods,  and  he  would 
be  responsible  for  everything,  and  naturally  it 
was  Ills  contract" 

Lewis  OiUls,  a  witness  to  the  contract,  tes- 
tified to  the  effect  that  Floyd  J.  Campbell 
said  the  agreement  was  his;  that  he  would 
"stand  for  all"  and  pay  all  bills. 

[4]  It  was  the  contention  of  the  defendant 
that  the  evidence  tended  to  show  a  promise 
on  the  part  of  Floyd  J.  Campbell  to  answer 
for  the  default  of  his  son,  and  the  court 
struck  out  the  evidence.  The  Jnry  might  rea- 
sonably have  found  from  the  testimony,  had 
it  been  submitted  to  them,  that  it  was  the 
debt  and  contract  of  Floyd  J.  Campbell,  for 
whom  plaintiff  did  the  work.  Tlie  salient 
feature  of  the  evidence,  however,  as  to  the 
agency  of  Mart  D,  Campbell  was  the  state- 
ment of  Floyd  J.  Campbell  that  "he  would 
have  him  (Mart  D.  Campbell)  look  after  It" 
(meaning  the  work),  and  that  "he  Just  put  the 
boy's  name  In  there,"  referring  to  the  con- 
tract. Plaintiff  tendered  the  contract  in  evi- 
dence, and  the  following  testimony: 

That  "Oscar  L.  Smith  entered  upon  the  per- 
formance of  the  same,  and  performed  the  same 
according  to  its  terms  up  to  and  until  al>out  the 
Ist  day  of  July,  1914,  and  at  that  time  said 
contract  was  modified  as  alleged  in  his  com- 
plaint, and  that  thereafter,  on  or  about  the  20th 
of  October,  1914,  the  defendant,  Floyd  J.  Camp- 
bell, appeared  upon  the  premises  described  in 
the  contract  and  terminated  said  contract  and 
told  the  plaintiff  that_  he  could  no  longer  saw 
wood  upon  said  premises ;  that  he  would  pay 
him  no  more  money  for  his  work,  for  the  reason 
that  the  right  of  way  out  of  which  he  hauled 
the  wood  had  been  closed,  and  that  it  cost  him 
more  to  get  his  wood  out  and  he  could  not 
make  anything  out  of  it  And  at  that  time  the 
said  Floyd  J.  Campbell  offered  to  let  the  plaidtifi 
have  the  saw  for  what  he  had  paid  on  it,  if  he 
would  give  him  a  mortgage  back  for  the  balance 
due  thereon.  •  •  *  Plaintiff  also  offers  to 
prove  that  tiie  saw  mentioned  in  plaintiff's  com- 
plaint was  bought  by  and  in  the  name  of  Floyd 
J.  Campbell,  and  paid  for  by  Floyd  J.  Carapbdl;- 
that  the  plaintiff,  Smith,  was  paid  by  Floyd  J. 
Campbell  aU  the  payments  made  under  said  con- 
tract during  the  time  the  plaintiff  was  working 
in  and  about  the  sawing  of  said  wood,  •  •  •  " 
and  that  the  son  merely  attended  to  the  cattiag 
and  piling  of  the  wood  as  agent  for  iiis  father. 

[6]  According  to  the  great  weight  of  au- 
thority, parol  evidence  is  admissible  to  diaiga 
a  principal,  in  this  instance  ^loyd  J.  Camp- 
bell, on  a  simple  contract  not  negotiable 
wherein  the  agent,  here  claimed  to  be  Mart 
D.  Campbell,  appears  as  principal,  and  to 
show  that  the  contract  is  executed  In  the 
business  of  the  principal  and  with  intent  to 
bind  him,  although  signed  by  the  agent  alone. 
31  Cyc.  1669.  This  is  the  holding  In  tliia  stat& 
Barbre  v.  Ooodale,  28  Or.  465,  470,  38  Pac 
67,  48  Pac  878;  Anderson  v.  Portland  Flour- 
ing Mills  Co,  37  Or.  483,  60  Pac  839,  50  U 
It.  A.  235,  82  Am.  St.  Rep.  771;  Riddle  State 
Bank  v.  Unk,  78  Or.  498, 163  Pac  1192.  This 
rule  is  not  directly  questioned  by  the  de- 
fendant. 

[B-8]  The  agreement  for  cutting  the  wood, 
upon  which  tliis  action  is  based,  is  not  gov- 
emed  by  the  rule  as  to  the  sale  of  standing 
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timber.  It  was  snivorted  by  a  sufficient  con- 
sideration, being  to  promote  tbe  Interest  of 
the  defendant,  Floyd  J.  Campbell,  and  the 
promise  was  not  within  the  statute  of  frauds. 
It  was  an  agreement  by  the  defendant  to  pay 
bis  own  debt,  and  not  that  of  another.  Bauer 
V.  Northwest  Blowpipe  Ca,  76  Or.  1. 146  Pac. 
129;  Davis  ▼.  Patrick.  141  U.  S.  479, 12  Sup. 
Ct.  58,  85  L.  Bd.  826.  In  tbe  present  case 
the  evidence'  of  plaintiff  tended  to  show  that 
the  agreement  was  made  by  the  defendant 
himself,  and  that  the  written  memorial  there- 
of was  executed  In  his  immediate  presence 
by  bis  son,  whose  name  was  inserted  as  he 
was  going  to  look  after  the  supervision  of  the 
work  on  the  ground.  If  this  Is  true,  there 
could  be  but  little  chance  for  questioning  the 
authority  for  the  action  of  the  younger  Camp- 
bell. 

[9]  n>e  statements  of  tbe  defendant  were 
clearly  admissible.  On  this  point  tbe  evi- 
dence fills  the  measure  of  the  rule  declar- 
ed by  Mr.  Justice  Moore  in  Rumble  v.  Cum- 
mlngs,  52  Or.  203,  208,  96  Faa  1111. 

Tbe  evidence  as  to  damages,  a  phase  of  tbe 
case  which  was  practically  not  reached,  in- 
dlcated  that  plaintiff  had  lost  ail  tbe  payment 
on  the  saw  outfit  The  case  was  really  de- 
termined upon  tbe  matter  of  agency.  There 
was  sufildent  testimony  tendered  to  take  tbe 
case  to  tbe  jury,  and  the  trial  court  com- 
mitted no  error  In  reversing  its  ruling  and 
granting  plaintiff  a  new  trlaL 

[10]  When  tbe  trial  conrt  timely  discov- 
ers that  an  error  has  been  effected  to  the 
prejudice  of  tbe  defeated  party,  so  that  the 
determination  would  be  reversed  upon  appeal 
if  not  corrected  by  the  trial  court.  It  may 
correct  the  error  by  setting  aside  the  Judg- 
ment and  granting  a  new  trial.  De  Vail  v.  De 
Yall,  60  Or.  498,  118  Pac.  843, 120  Pac.  18,  40 
li.  R.  A.  (N.  S.)  291,  Ann.  Cas.  1914A,  400; 
Sullivan  V.  Wakefield,  65  Or.  52iB,  133  Pa& 
C41 ;  Smith  Typewriter  Ca  v.  McOeorge,  72 
Or.  523,  148  Paa  906. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed- 

McBBIDB,  O.  J.,  and  MOORB  and  Mo> 
CAMANT,  JJ.,  concur. 


(85  Or.  «) 
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(Supreme  Court  of  Oregon.    July  3,  1917.) 

1.  L&NnLOKD  AKD  Tewawt  «=9l94(l)— Tkbmi- 
NATioH  or  Leask— Liability  itob  Rent. 

When  the  lessor  terminated  a  lease,  the  les- 
see's liability  to  pay  rent  accruing  thereafter 
was  extinguished. 

[Ed.  Note.— For  other  cases,  see  Iiandlord  and 
Tenant,  Cent.  Dig.  {{  788,  788.] 

2.  Landlobd  and  Tenant  «=9l09(8)— TsBia- 

NATION   or  I/BASE — COVENANTS. 

When  the  relations  of  landlord  and  tenant 
are  at  an  end,  and  the  lessee  has  surrendered 
and  the  landlord  accepted  the  premises,  thus  put- 
ting an  end  to  the  lease,  so  far  as  the  rights  of 
the  parties  are  concerned,  all  covenants  in  fa- 


vor of  either  are  terminated  at  once,  where  no 
cause  of  action  has  accrned  or  matured  during 
the  life  of  the  lease. 

[Efd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  868,  369.] 

3.  Landlobd  and  Tenant  «=9l09(8)  —  Sttb- 

BENDEB  AND  ACCEPTANCE— CAUSE  OIT  AOnOIf 

roB  DnmnsHBD  Rent. 
In  the  absence  of  express  covenant  to  the 
contrary,  a  landlord,  after  accepting  a  surrender 
of  the  premises,  has  no  cause  of  action  for  dam- 
ages against  his  former  tenant  by  reason  of  di- 
minished rent  paid  thereafter. 

[Fd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  f§  868,  869.] 

4.  Bankeuptct  <s=5l45(l)— Becovebt  of  De- 
posit FBOU  Lessob— Rescission  of  Lease- 
Deposit. 

The  trustees  In  bankruptcy  of  a  lessee  cor- 
poration, on  surrender  or  rescission  of  the  lease 
by  the  landlord  when  the  lessee  was  not  in 
default  were  entitled  to  repayment  by  the  land- 
lord of  the  money  depositeo  as  security  for  pay- 
ment of  rent  or  performance  of  the  covenants 
of  the  lease ;  If  the  lessee  was  in  default,  they 
were  entitled  to  the  deposit  less  the  amount 
of  rent  due  and  in  arrears  and  compensation  for 
preceding  breaches  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {{  230,  234.] 

6.  DAIIAOES  «=977— LlQXnDATBD  0A]£A0BS  OB 

Penaltt- Intention  ot  Pabtibs. 
As  a  general  rule,  the  intention  of  the  con- 
tracting parties  is  an  important,  if  not  a  con- 
clusive, element  in  determining  whether  a  sum 
stipulated  to  be  paid  in  case  of  breach  of  con- 
tract is  to  be  regarded  as  liquidated  damages 
or  a  penalty. 

[Fd.   Note.— For   other   cases,   see  Damages, 
Cent  Dig.  {  156.] 

6.  DAitAQES  iS=376— Liquidated  Dauaqes  ob 
Penalty— Preference  of  Law, 

The  tendency  and  preference  of  the  law  is 
to  regard  a  stipulation  or  covenant  as  of  the 
nature  of  a  penalty  rather  than  as  liquidated 
damages. 

[Ed.   Note.— For   other  cases,   see   Damages, 
Cent  Dig.  U  154,  155.] 

7.  Damages  «=378(6)— Liquidated  Daicaob? 
oB  Penalty. 

Where  there  is  an  agreement  to  pay,  for 
breach  of  contract,  without  regard  to  its  dat& 
o  fixed  unvarying  sum,  when,  m  the  nature  oi 
things,  the  date  of  breach  would  be  all-Important 
in  determining  the  element  of  actual  damagest 
the  stipulation  is  one  for  a  penalty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Penalty.] 

8.  Daicaoes  «=380(1)— Liquidated  Dahages 
OB  Penalty. 

If  actual  damages  are  neither  doubtful,  spec- 
ulative, nor  difficult  of  proof,  and  stipulated 
damages  lose  sight  of  the  principle  of  compensa- 
tion, the  amount  stipulated  will  be  treated  as 
a  penalty. 

[Fd.   Note.— For   other   cases,   see  Damages, 
Cent  Dig.  {{  170-172.] 

9.  Dauaoeb  9=>78(6)— Liquidated  Dauaoes 
OB  Penalty- Deposit  bt  Lessee. 

Where  the  lessee  of  an  apartment  house  de- 
posited $2,500,  which,  by  the  lease,  was  "fixed 
and  agreed  upon  as  tne  full  measure  of  damag- 
es *  *  *  in  the  event  that  said  lessee 
•  •  •  ahaU  violate  any  of  the  terms,  cove- 
nants, or  conditions"  of  the  lease,  which  contain- 
ed covenants  for  performance  by  the  leasee  of 
various  acts,  some  of  more  and  some  of  less  im- 
portance, it  being  clear  from  the  lease  that  the 
deposit  was  the  lessee's  property,  as  it  was  to  be 
paid  inteiest  during  such  time  as  it  should  not 
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be  in  default  for  breach  of  condition  or  cove- 
nant, the  money  was  deposited  as  security  for 
performance  of  the  terms  of  the  lease,  and 
should  be  regarded  as  a  penalty,  not  as  liquidat- 
ed damages. 

10.  Landlobd  and  Tenant  «=»184{2)— Rk- 
covBBT  OF  Deposit— Pleading. 

In  an  action  by  the  trustees  in  bankruptcy 
of  a  corporate  lessee  to  recover  a  security  de- 
posit from  the  landlord,  the  complaint,  alleging 
that  a  person  executed  the  lease  in  his  own 
name,  as  "and  for"  the  agent  of  the  corporate 
lessee,  was  not  subject  to  demurrer,  though  its 
rhetoric  was  not  perfect,  in  the  absence  of  any 
denial  of  the  facts  asserted  or  other  appropri- 
ate defense,  particularly  when  considered  with 
the  averment  that  the  lessee  paid  the  money  as 
a  security  deposit,  showing  the  lease  was  execut- 
ed in  the  transaction  of  the  company's  business. 
[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  745-74&] 

11.  Evidence  <s=»418— Charoing  Pbincipai. 
ON  Simple  Contract— Parol  Evidence. 

Parol  evidence  is  admissible  to  charge  a 
principal  on  a  simple  contract  not  negotiable 
where  the  agent's  name  appears  as  principal, 
also  to  show  the  contract  was  executed  with  in- 
tent to  bind  the  principal  or  for  him. 

[E!d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §|  1722,  190e-1911.] 

12.  Landlord  and  Tenant  e=>184(2)— Ten- 
ant's Action  to  Recover  Deposit— Plead- 
ing— "ASSUMB." 

The  complaint  which  alleged  that  defendant, 
to  whom  the  leased  premises  were  sold  subject 
to  the  lease,  "assumed  all  the  lessor's  obliga- 
tions thereunder,  including  the  obligation  of  the 
original  lessor  with  reference  to  the  repayment 
of  the  deposit  hi  said  lease  provided  for,"  show- 
ed that  defendant  agreed  to  perform  the  condi- 
tions of  the  lease  as  to  the  deposit;  "assume" 
meaning,  in  matters  of  law,  to  take  upon  one- 
self. 

[EA.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  745-748. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assume.] 

Department  2.  Appeal  from  Clrcait  Conrt, 
Moltnomah  County;   W.  N.  Gatens,  Judge. 

Action  by  W.  C.  Alvord  and  others,  trus- 
tees In  bankruptcy  of  the  estate  of  I.  Gevurtz 
ft  Sons,  against  M.  G.  Banfleld.  From  a  judg- 
ment dismissing  the  action,  plaintiffs  appeal. 
Reversed. 

This  Is  an  action  by  tbe  trustees  In  bank- 
ruptcy of  tbe  estate  of  L  Gevurtz  ft  Sons, 
a  corporation,  to  recover  $2,500  deposited  by 
the  bankrupt  as  a  forfeit  in  case  of  a  breach 
of  tbe  conditions  of  a  certain  lease.  The 
trial  court  sustained  defendant's  demurrer  to 
the  complaint  and  dismissed  tbe  action. 
Plaintiffs  appeaL 

After  the  formal  allegations  of  the  com- 
plaint as  to  tbe  corporate  character  of  1. 
Gevurtz  &  Sons,  and  the  official  status  of 
plaintiffs,  tbe  complaint  sets  forth,  in  sub- 
stance, the  following  facts:  On  March  6, 
1911,  Philip  Gevurtz,  acting  as  the  agent  of 
I.  Gevurtz  ft  Sons,  entered  into  a  lease  with 
one  George  A.  Housman  of  a  certain  three- 
story  and  basement  apartment  house  known 
as  No.  730  Hoyt  street,  in  the  dty  of  Port- 
land, Or.,  then  in  the  course  of  construction, 
for  a  term  of  five  years  at  a  rental  of  $500 


a  month,  aggregating  $30,000.  The  lessee  cov- 
enanted to  pay  promptly  all  -charges  and  ex- 
penses for  operating  the  premises  leased,  in- 
cluding charges  for  water,  gas,  fuel,  heat, 
electric  light,  power,  and  telephone  service 
used  therein,  and  at  his  own  expense  to  keep 
the  interior  and  exterior  of  said  premises, 
except  as  to  the  roof  and  foundation,  in  prop- 
er repair  during  the  term  of  the  lease.  It 
was  stipulated  that  all  general  repair?  and 
alterations  should  be  made  by  the  lessee  with- 
out any  cost  or  expense  to  the  lessor.  A  copy 
of  the  lease  is  made  a  part  of  tbe  complaint. 
It  is  alleged  that  I.  Gevurtz  ft  Sons  deposited 
with  G.  A.  Housman  the  sum  of  $2,500  at 
the  time  of  taking  possession  of  the  premises, 
as  provided  for  in  such  lease;  that  Housman 
sold  and  transferred  to  defendant  M.  C.  Ban- 
fleld all  his  right,  title,  and  Interest  in  the 
leased  premises  subject  to  the  demise  and 
accounted  to  him  for  the  deposit,  and  Banfleld 
assumed  all  the  obligations  of  the  original 
lessor  under  the  terms  of  the  lease.  The 
agreement  provided  that  for  any  failure  of 
tbe  lessee  to  fulfill  any  of  the  covenants  of 
the  lease  the  lessor  might  at  his  option  ter- 
minate tbe  lease  and  take  possession  of  the 
premises.  That  part  of  the  language  of  the 
Instrument  bearing  upon  the  deposit  is  as  fol- 
lows: 

"It  is  further  agreed  by  and  between  the  les- 
sor and  the  lessee  herein  that  the  sum  of  $2,- 
500  is  hereby  fixed  and  agreed  upon  as  the  full 
measure  of  demands  for  all  claims  or  demands 
of  said  lessor  against  tbe  said  lessee  in  the  event 
that  said  lessee,  his  heirs  or  assigns,  shall  vio- 
late any  of  the  terms,  covenants,  or  conditions 
of  this  lease  on  his  part  to  be  observed  and  per- 
formed, or  in  the  event  the  lessor  herein  may  ex- 
ercise any  option  given  him  under  the  terms  of 
this  lease  whereby  this  lease  shall  be  violated 
and  forfeiture  of  the  lease  declared  thereunder, 
which  said  sum  of  $2,500  said  lessee  hereby 
agrees  to  pay  to  said  lessor  upon  taking  posses- 
sion of  the  above-described  premises  to  be  ap- 
plied by  said  lessor  at  any  time  during  the  term 
of  this  lease  as  liquidated,  fixed,  and  agreed  dam- 
ages upon  termination  of  the  lease  by  option  oi 
lessor  as  herein  provided,  or  for  failure  of  the 
said  lessee  or  those  having  his  interest  in  the 
premises  so  to  perform  and  observe  the  said 
terms,  covenants,  and  conditions  or  either  of 
them.  And  the  measure  of  damans  against  the 
said  lessee  or  those  having  his  mterest  in  the 
premises  shall  be  limited  to  the  said  sum  of 
$2,500,  and  he  shall  not  be  liable  to  the  said 
lessor  in  any  other  sum  for  any  breach  of  the 
conditions,  covenants,  or  terms  of  this  lease  or 
upon  a  forfeiture  of  the  said  lease.  Said  les- 
sor shall  hold  said  $2,500  during  the  term  of 
this  lease  and  shall  pay  to  the  lessee  6  per 
cent  per  annum  interest  therefor  during  tune 
as  the  lessee  shall  not  be  in  default  for  breach 
of  condition  or  covenant;  said  interest  to  be 
paid  annually.  And  if  lessee  shall  not  be  in  de- 
fault it  shall  be  applied  in  payment  of  the  last 
five  months'  rent,  in  which  event  the  interest 
thereon  shall  cease  five  months  before  tbe  end 
of  said  term.    •    •    • 

"It  is  further  understood  and  agreed  by  and 
between  the  lessor  and  the  lessee  herein  that  in 
case  the  interest  of  the  lessee  or  those  having 
his  interest  in  the  premises  shall  be  attached 
or  attempted  to  be  attached,  sold  under  execu- 
tion or  attempted  to  be  sold  under  execution,  or 
a  lien  or  interest  acquir^  by  a  third  party  to 
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the  interest  of  tlie  lessee  herdn  or  those  having 
his  interest  in  the  premises,  inclading  the  pos- 
session or  attempted  possession  of  any  person  as 
a  receiver  of  any  court  or  by  any  other  order  of 
any  coart,  or  as  a  'trustee  in  bankruptcy,  then 
dorins  the  term  in  any  of  the  above-mentioned 
events  at  the  option  of  the  lessor  herein  or  those 
having  his  estate  in  the  premises,  this  lease  may 
be  terminated  and  declared  null  and  void  and 
all  rights  of  the  said  lessee  or  those  having  his 
interest  in  the  premises  and  those  claiming  un- 
der him  or  them,  as  well  as  the  right  of  any  re- 
ceiver, attaching  creditor,  execution  purchaser, 
or  trustee  in  bankruptcy  to  occupy  the  premises 
shall  immediately  terminate,  and  they  or  either 
of  them  regarded  as  trespassers  by  the  lessor  or 
thoee  having  his  interest  in  the  premises." 

The  agreement  also  contained  this  stipula- 
tion: 

"It  is  further  understood  and  agreed  that  the 
lessor  shall  furnish  gas  ranges,  window  shades, 
electric  fixtures,  and   refrigerators   at  his  own 

Broi>er  cost  and  expense  before  possession  is  de- 
vered  as  provided  hereinbefore.  But  such  gas 
ran^,  window  shades,  electric  ifixtures,  and 
refrigerators  shall  remain  the  property  of  the 
lessor  and  shall  be  maintained  or  replaced  dur- 
ing the  term  of  this  lease  by  the  lessee  at  bis 
own  cost  and  expense." 

It  is  aUeged  that  about  April  25,  1913, 
H.  C.  Banfield  terjninated  the  lease,  at  which 
time  no  part  of  the  $2,500  and  the  accumulat- 
ed Interest  thereon  had  been  or  since  has 
been  applied  on  account  of  the  last  or  of  any 
rental  whatever  due  under  the  terms  of  the 
lease,  and  that  by  reason  thereof  the  plain- 
tiffs herein  are  entitled  to  receive  a  return 
of  the  above  sum  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  March 
6,  1911,  to  date.  The  plaintiffs  assert  a  de- 
mand and  nonpayment 

Chrlss  A  Bell,  of  Portland,  for  appellants. 
L.  R.  Webster,  of  Portland  (Emmons  &  Web- 
ster, of  Portland,  on  the  brief),  for  respond- 
ent 

BEAN,  3.  (after  stating  the  facts  as  above). 
The  demurrer  to  the  complaint  Is  a  general 
one.  In  its  support  the  defendant  relies  up- 
on two  points:  (1)  That  the  sum' of  $2,500 
sought  to  be  recovered  In  this  action  was 
liquidated  damages,  and  not  a  penalty;  (2) 
that  there  was  no  privity  of  contract  Sbetween 
the  defendant  and  I.  Gevurtz  &  Sons,  the 
bankrupt  named  in  the  complaint  There  Is 
a  paucity  of  expression  as  to  the  facts  which 
might  have  some  influence  In  determining 
whether  the  contract  in  question  provides 
for  liquidated  damages  or  a  penalty  in  the 
evoit  of  a  breach  of  any  covenant  on  the  part 
of  the  lessee.  The  question  Is  presented  with 
much  care,  and  apparently  after  great  re- 
search by  the  learned  counsel  for  both  par- 
ties ;  therefore  we  are  dlslncUned  to  pass  the 
subject  of  our  ovm  volition.  It  is  averred 
that  defendant,  M.  C.  Banfield,  successor  of 
the  lessor,  terminated  the  lease  about  April 
25,  1013.  It  also  appears  that  about  that 
time  I.  Gevurtz  &  Sons,  the  party  that  made 
the  deposit  claimed,  and  was  interested  as 
lessee  in  the  demised  premises,  was  adjudg- 
ed a  bankrupt  by  order  of  the  United  States 
court,  and  plaintiffs  were  appointed  as  trus- 


tees of  its  estate.  It  may  perhaps  fairly  be 
inferred  by  construing  the  language  of  the 
complaint  most  strongly  against  the  plead- 
er that  the  lessor's  grantee,  to  whom  we  will 
refer  hereafter  as  the  lessee,  had  the  right 
under  the  stipulation  quoted  to  terminate 
the  lease  and  that  he  exercised  that  option. 
Briefly  stated,  the  case  comes  to  us  with 
no  showing  of  any  actual  damage  to  the  land- 
lord caused  by  any  act  of  the  lessee.  No  rent 
appears  to  be  In  arrears.  Under  these  con- 
ditions and  considering  the  stipulations  of 
the  lease  we  wlU  proceed.  « 

[1]  When  the  lessor  terminated  the  lease 
as  alleged  In  the  pleading  the  liability  of  the 
lessee  to  pay  rent  accruing  thereafter  was  ex- 
tinguished. 24  Cyc.  1162 ;  Meagher  v.  Eilers 
Music  House,  T7  Or.  70,  150  Pac.  266;  Oai^ 
son  V.  Arvantes,  10  Oolo.  App.  382,  50  Paa 
1080. 

[2]  When  the  relations  of  landlord  and 
tenant  are  at  an  end  and  the  lessee  has  sur- 
rendered the  premises  and  the  landlord  ac- 
cepted the  same  and  thus  put  an  end  to  the 
lease,  so  far  as  the  rights  of  the  parties  to  it 
are  concerned,  all  covenants  therein  in  favor 
of  either  party  are  at  once  terminated  where 
no  cause  of  action  has  accrued  or  matured 
during  the  life  of  the  lease.  2  Underbill  on 
Landlord  and  Tenant,  pp.  1238,  1239,  {  730; 
Sllva  V.  Bair,  141  Oal.  599,  75  Pac.  162; 
Deane  v.  Caldwell,  127  Mass.  242,  248. 

[3]  In  the  absence  of  express  covenants  to 
the  contrary,  a  landlord,  after  accepting  a 
surrender  of  the  premises,  has  no  cause  of 
action  for  damages  against  his  former  tenant 
by  reason  of  diminished  rent  paid  thereafter. 
Meagher  v.  Eilers  Music  House,  supra;  Car- 
son V.  Arvantes,  supra. 

[4]  The  trustees  of  I.  Gevurtz  &  Sons,  who 
are  successors  to  its  Interest,  were  entitled 
on  a  surrender  or  rescission  of  the  lease  to 
be  repaid  by  the  lessor  the  money  deposited 
by  the  lessee  as  security  for  the  payment  of 
rent  or  for  the  performance  of  the  covenants 
of  the  lease.  If  the  lessee  was  not  then  in  de- 
fault or,  If  it  was  In  default,  to  the  deposit 
less  the  amount  of  rent  due  and  in  arrears, 
and  compensaticai  for  preceding  breaches  of 
the  contract.  1  Underbill  on  Landlord  and 
Tenant,  p.  594,  {  378;  Meagher  y.  Eilers 
Music  House,  supra ;  Ladd  &  Bush  y.  Smith, 
6  Or.  316;  Cunningham  v.  Stodton,  81  Kan. 
780,  106  Pac.  1067, 19  Ann.  Gas.  212;  Chaude 
V.  Staepard,  122  N.  Y.  397,  26  N.  E.  858; 
Tuen  Suey  v.  Fleshman,  65  Or.  606,  138  Paa 
803,  Ann.  Cas.  1916A,  1072. 

[S]  This  brings  us  to  the  question:  Was 
the  $2,500  deposited  as  security  for  the  per- 
formance of  the  covenants  or  was  it  under 
the  stipulation  of  the  demise  liquidated  dam- 
ages? As  a  g^ieral  rule  the  intention  of  the 
contracting  parties  Is  an  Important  if  not  a 
conclusive,  element  in  determining  whether 
a  sum  stipulated  to  be  paid  in  case  of  the 
breach  of  a  contract  is  to  he  regarded  as 
liquidated  damages  or  a  penalty.  Modem 
authorities  attach  greater  Importance  to  the 
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meaning  and  Intention  of  the  parties  tban  to 
the  language  of  the  datue  designating  the 
sum  08  a  penalty  or  as  liquidated  damages. 
Salem  v.  Aaaon,  40  Or.  339,  67  Pac.  190,  66 
L.  R.  A.  169,  91  Am.  St  Rep.  485;  Wlltaelm 
V.  Baves.  21  Or.  194,  27  Paa  1063,  14  I*  R. 
A.  297. 

[6]  The  tendency  and  preference  of  the  law 
Is  to  regard  the  stipulation  or  covenant  as 
of  the  nature  of  a  penalty  rather  than  as 
liquidated  damages,  for  the  reason  that  then 
it  may  be  apportioned  to  the  actual  loss  sus- 
tained and  compensation  for  such  loss  is  the 
full  measure  of  right  and  Justice. 

[7]  Where  the  circumstances  and  the  nar 
ture  of  the  stipulation  are  such  that  the 
actual  damages  are  not  ascertainable  with 
any  degree  of  certainty,  the  rule  stated  does 
not  apply.  If  there  is  an  agreement  for  a 
fixed,  imvarylng  sum,  without  regard  to  the 
date  of  the  breach,  when  In  the  very  na- 
ture of  things  the  date  of  the  breach  would  be 
all-Important  In  determining  the  element  of 
actual  damages,  the  stipulation  must  be  held 
to  be  one  for  a  penalty.  8  B.  C.  Xi.  i  114,  p. 
664 ;  note  Ann.  Oas.  19120,  p.  1025.  In  sec- 
tion 115  of  8  R.  O.  Ij.  p.  567,  the  author 
states: 

"In  other  words,  the  damages  stipulated  for 
must  be  such  as  to  amount  to  compensation  only, 
and  if  the  principle  of  compensation  has  been 
lost  sight  of  the  sum  named  wUI  be  treated  as 
a  penalty." 

[S]  Especially  is  this  the  rule  if  the  dam- 
ages are  neither  doubtful,  speculative,  nor 
difficult  of  proof.  It  has  been  held  that  the 
party  claiming  the  amount  stipulated  for  as 
damages  most  show  by  evidence  de  hors  the 
contract  that  the  amount  so  claimed  ap- 
proximates his  actual  damages.  Id.  {  117; 
note  Ann.  Gas.  1912G,  p.  1025.  In  the  present 
case  it  is  clear  from  the  agreement  that  the 
12,500  deposited  was  the  property  of  the 
lessee,  and  he  was  to  be  paid  "interest  there- 
for during  time  as  the  lessee  shall  not  be 
in  default  for  breach  of  condition  or  cove- 
nant." It  must  follow  that  such  amount 
would  belong  to  the  tenant  until  It  was  in 
some  way  forfeited  to  the  landlord.  The 
facts  disclosed  by  the  complaint  do  not  in- 
dicate any  such  forfeiture.  Tlie  lease  speci- 
fies one  certain  sum  designated  in  a  portion 
thereof  as  liquidated  damages.  It  contains 
covenants  for  the  performance  on  the  part 
of  the  lessee  of  various  acts,  some  of  more 
and  some  of  less  importance.  The  damages 
accruing  from  a  breach  of  some  of  the  stip- 
ulations, such  as  the  failure  to  pay  for  the 
repair  of  a  water  pipe  or  the  use  of  water 
for  a  month,  would  be  of  easy  ascertainment. 
According  to  the  literal  terms  of  the  instru- 
ment, $2,500  is  "fixed  and  agreed  npon  as  the 
full  measure  of  demands  •  ♦  •  in  the 
event  that  said  lessee  *  •  •  shall  violate 
any  of  the  terms,  covenants  or  conditions" 
of  the  lease.  Possibly  some  of  the  stipula- 
tions belong  to  that  class  which  justifies  such 
an  arrangement  as  to  damages.     From  a 


reading  of  all  the  Instrnment  It  cannot  be 
believed  that  a  forfeiture  of  the  whole  smn 
was  intended  or  contemplated  by  the  con- 
tracting parties  for  a  trivial  or  technical 
breach  of  the  agreement;  bnt  rather  that  the 
money  was  deposited  as  security  for  the  per- 
formance of  the  terms  of  the  lease,  and  tha^ 
they  stipulated  for  a  penalty. 

[9]  Under  the  facts  and  drcomstances  dis- 
closed in  the  case,  although  some  of  the  lan- 
guage employed  strongly  evinces  a  contrary 
Intent,  the  amount  deposited  and  stipulated 
for  should  be  regarded  as  a  penalty,  and  not 
as  liquidated  damages.  Wilhelm  v.  Baves, 
supra;  Yuen  Suey  v.  Fleshman,  supra;  Hull 
V.  Angus,  60  Or.  95,  118  Pac  284 ;  Garter  v. 
Strom,  41  Minn.  522,  43  N.  W.  394;  2  Pom. 
Dqui.  Juris.  {  443 ;  1  Sutherland  on  Damages, 
{  294;  3  Parsons  on  Contracts  (9th  SXIO  P. 
176 ;  19  Cent  Law  Journal,  282-285. 

[10]  It  is  stated  in  the  brief  that  the  learn- 
ed trial  Judge  based  his  conclusion  upon  the 
second  point  of  the  demurrer.  From  a  consid- 
eration of  thist  phase  of  the  case  it  appears 
from  the  complaint  that  Philip  Gevnrtz  exe- 
cuted the  lease  in  his  own  name  as  "and  for" 
the  agent  of  I.  Gevurtz  &  Sons.  The  rhet- 
oric of  the  pleading  is  not  perfect  The  faul- 
ty use  of  the  word  "for"  does  not  lea^e  the 
allegation  meaningless  or  doubtful.  It  might 
subject  the  pleading  to  a  motion  to  make 
more  definite  and  certain,  but  the  same  can- 
not be  ignored  or  held  vulnerable  to  a  demur- 
rer especially  when  considered  with  the  aver- 
ment that  I.  Gevurtz  &  Sons  paid  the  money 
as  the  deposit,  thus  showing  that  the  contract 
was  executed  in  the  transaction  of  the  busi- 
ness of  the  corporation. 

[11]  The  weight  of  authority  is  to  the  effect 
that  parol  evidence  is  admissible  to  charge  a 
principal  on  a  simple  contract  not  negotiable, 
where  the  name  of  the  agent  appears  as  the 
principal,  and  to  show  that  the  contract  was 
executed  -with  latent  to  bind  the  principal 
or  for  his  benefit  31  Oya  1659;  Barbre  v. 
Goodale,  28  Or.  465,  38  Pac.  67,  43  Pac.  378; 
Anderson  v.  Portland  Flouring  Mills  Co.,  37 
Or.  483,  60  Pac.  839,  50  L.  R.  A.  235,  82  Am. 
iSt  Rep.  771;  Riddle  State  Bank  v.  Link, 
78  Or.  498,  153  Pac.  1192;  Smith  v.  Camp- 
bell, 166  Pac.  546,  filed  June  26,  1917.  In 
the  absence  of  any  denial  of  the  facts  as- 
serted or  other  appropriate  defense,  the  plain- 
tiffs should  recover.  It  is  contended  on  be- 
half of  defendant  that  he  is  not  liable  to 
any  one  upon  the  assertion  of  the  plaintiffs 
that  Housman,  the  original  lessor,  accounted 
to  defendant,  Banfleld,  for  the  deposit  when 
the  property  was  conveyed  to  him.  But  the 
allegati<m  ot  the  complaint  goes  further  tban 
this,  and  sets  forth  that  the  defendant  to 
whom  the  leased  premises  were  sold  subject 
to  the  lease  "assumed  all  the  lessor's  obliga- 
tions thereunder,  including  the  obligation 
of  the  said  George  A.  Housman,  the  origi- 
nal lessor,  with  reference  to  the  repay- 
ment of  the  deposit  in  said  lease  provided 
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tor."  The  word  "aBsnmed"  In  matters  of 
law  Is  "to  take  upon  one's  self."  '"Assume^ 
means  to  undertalce,  engage  or  promise." 
1  Words  and  Phrases,  686,  687. 

[12]  The  complaint  therefore  shows  that 
defendant  agreed  to  perform  the  conditions 
<rf  tbe  lease  as  to  the  deposit.  The  demur- 
rer to  the  complaint  should  have  been  over- 
ruled. Strode  V.  Smith,  66  Or.  163,  131  Fac. 
1032. 

It  follows  that  the  Judgment  of  tbe  dr- 
cait  court  must  be  reversed;  and  It  Is  so 
ordered. 

McBBIDE,  C.  J.,  and  MOOBE  and  Mc- 
CAHAMT,  JJ.,  concur. 

(85  Or.  166)  ===- 

BlIOKENHAM  v.  GRALAPP  et  ui. 

(Supreme  Court  of  Oregon.    July  17,  1917.) 

VeNDOB  and    PtJBCHASEH   ®=>176— PUKCHASB- 

MoNET  Notes— RKnuoTioNS—PABTiAi.  Fjl.il- 

TTBE  OF  TrrLE. 

Where  the  actual  survey  would  have  depriv- 
ed the  vendees  of  10  feet  from  one  side  of  tbe 
tract  conveyed,  but  their  grantor  and  his  pred- 
ecessors had,  since  1903,  all  conveyed  and  held 
in  accordance  with  an  old  division  fence  and 
with  other  fences  which  inclosed  the  amount  of 
acreage  conveyed,  the  vendees  were  entitled  to 
no  reduction  from  the  purchase-money  notes 
Civen  at  sale  in  1912. 

[EM.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  333-S40.] 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County ;   Wm.  Galloway,  Judge. 

Suit  by  William  Mlckenham  against  Henry 
Gralapp  and  wife.  From  the  judgment  ren- 
dered, plaintiff  appeals..    Modified. 

This  Is  a  suit  to  foreclose  a  purchase  price 
mortgage.  On  November  23,  1912,  Ferdinand 
M.  Mlckenham  conveyed  15  acres  of  his  land 
to  Henry  R.  Gralapp  and  Ms  wife,  Amelia 
Gralapp.  for  $3,375.  Part  of  the  purchase 
price  was  paid  and  the  remainder,  amounting 
to  f  1,575,  was  satisfied  by  the  Gralapps  giv- 
ing thdr  note  secured  by  a  mortgage  on  the 
land.  The  deed  embraces  a  single  tract  of 
15  acres;  but  because  of  the  nature  of  the 
claim  made  by  the  defendants,  it  is  necessary 
to  keep  in  mind  the  fact  that,  at  the  time  of 
tbe  sale,  a  division  fence  ran  through  tbe 
premises  owned  by  Ferdinand  M.  Mlcken- 
ham, leaving  10  acres  on  the  east  and  tbe 
remainder  of  his  premises  on  tbe  west  side  of 
the  division  fence.  The  10-acre  tract  was  rec- 
tangular in  form,  and  was  Inclosed  by  four 
fences,  with  tbe  division  fence  serving  as  tbe 
west  boundary.  The  Gralapps  allege  that 
Mlckenham  pointed  out  these  fences  as  tbe 
boundaries  of  tbe  10-acre  tract;  that  they 
understood  that  they  were  to  receive  all  tbe 
land  within  tbe  four  fences  inclosing  tbe  10- 
acre  tract;  and  that  the  remaining  5  acres 
should  be  taken  from  the  Mlckenham  lands 
on  tbe  west  side  of  the  division  fence.  It  is 
admitted  that  the  description  appearing  In 
the  deed  embraces  16  acres,  but  the  defend- 


ants (flalm  that  a  surrey  discloses  that  tbe 
east  line  of  the  land  described'  in  the  deed  is 
west  of  the  fence  pointed  out  as  the  east  line 
of  the  10-acre  tract,  leaving  a  strip  about  32 
feet  at  tbe  south  end,  and  about  27  feet  at  tbe 
north  end  between  tbe  east  line  of  tbe  land 
described  in  the  deed  and  the  t&ice  shown 
as  the  east  boundary  of  the  10-acre  tract  Tbe 
Gralaptm  took  possession  of  all  tbe  land  with- 
in the  fences  of  tbe  10-acre  tract,  and  plant- 
ed berries  and  fruit  trees  along  tbe  east  side. 
Tbe  defendants  allege  that  since  tbe  true 
boundary  line  does  not  include  all  the  latid 
within  ttie  fences  they  will  lose  part  of  the 
berries  a^d  fruit  trees;  and  they  contend 
that  tbey  are  entitled  to  charge  this  loss  and 
other  alleged  damages  against  the  note.  Aft- 
er a  trial,  the  circuit  court  found  that  the 
Gralapps  had  been  damaged  In  the'  sum  of 
$375,  reduced  the  note  to  $1,200,  and  award- 
ed a  Judgment  to  the  plaintiff,  Wm.  Mlcken- 
ham, who  is  the  assignee  of  the  note  and 
mortgage,  for  $1,200,  with  interest  and  grant- 
ed a  decree  foreclosing  tbe  mortgage.  The 
plaintiff  appealed. 

W.  0.  Wlnslow,  of  Salem,  for  appellant. 
Guy  O.  Smith,  of  Salem  (Smith  A  Shields  and 
A.  A.  Hall,  all  of  Salem,  on  tbe  brief),  for 
respondenta 

HARBJS,  J.  (after  stating  tbe  facts  as 
above).  This  appeal  presents  a  pure  ques- 
tion of  fact,  for,  as  said  by  tbe  defendants  in 
their  printed  brief:  "little  controversy 
arises  here  as  to  the  law."  To  decide  a 
single  question  of  fact  Is  to  decide  this  suit 
The  fact  to  be  decided  is  whether  the  deed  to 
the  Gralapps  conveyed  all  the  land  includ- 
ed within  the  four  fences  which  inclose  tbe 
10-acre  tract  The  plaintiff  admits  that  be 
has  no  better  right  than  his  assignor  Ferdi- 
nand M.  Mlckenham,  All  parties  concede  that 
the  deed  conveys  16  acres,  and  that  in  any 
event  tbe  grantees  are  the  owners  of  15 
acres.  The  defendants  say  that  Ferdinand 
M.  Mlckenham  pointed  out  the  four  fences 
as  the  boundaries  of  the  10-acre  tract  and 
they  allege  that  the  deed  does  not  include 
all  the  land  within  tbe  four  fences.  The 
plaintiff  admits  that  tbe  four  fences  were 
pointed  out  to  the  Gralapps  as  the  boundaries 
of  the  10-acre  tract  but  Mlckenham  contends 
that  the  east  line  of  the  description  in  tbe 
deed  coincides  with  the  fence  which  was 
pointed  oat  as  tbe  east  line  of  the  10-acre 
tract  In  brief,  tbe  plaintiff  insists  that  tbe 
deed  does,  and  the  defendants  contend  that 
It  does  not,  include  all  the  land  within  the 
four  fences  inclosing  tbe  10  acres.  If  the 
deed  conveys  to  tbe  Gralapps  all  of  the  land 
within  tbe  four  fences  of  the  10-acre  tract 
then  they  are  not  entitled  to  any  reduction 
on  tbe  note.  A  brief  narrative  of  the  various 
transfers  affecting  the  lands  purchased  and 
sold  by  Ferdinand  M.  Mlckenham  will  make 
it  clear  that  the  deed  to  tbe  Gralapps  convey- 
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ed  to  them  all  Uie  land  wltUn  the  four  fences 
which  were  pointed  out  as  the  boundaries 
of  the  lO-acre  tract 

Charles  Swegle  owned  a  rectangular  tract 
of  land  which  will  be  referred  to  as  the  80, 
for  the  reason  that  the  witnesses  speak  of  it 
as  the  80,  although  an  actual  survey  shows 
that  the  tract  embraces  82.28  acres.  In  1888 
C?harles  Swegle  conveyed  the  80  to  Mrs. 
Bender.  At  some  subsequent  time  a  dispute 
arose  between  Mrs.  Bender  and  the  Swegle 
heirs  concerning  the  validity  of  the  deed  to 
her,  and  they  compromised  the  dispute  by 
dividing  the  80;  Mrs.  Bender  taking  the 
west  half,  and  the  Swegle  heirs  taking  the 
east  half.  These  two  halves  are  spoken  of 
in  the  record  as  the  west  and  east  40's,  and 
we  shall  likewise  refer  to  the  halves  as  the 
40's. 

L.  K.  Page  acquired  the  west  40,  and  aft- 
erwards on  June  10,  1903,  he  conveyed  this 
40  to  Ferdinand  M.  Mickenham.  When 
Mickenham  purchased  from  Page,  a  fence 
stood  as  the  east  boundary  of  the  west  40; 
and  this  fence  will  be  called  the  old  division 
fence,  for  the  reason  that  it  had  the  ap- 
pearance of  being  the  division  line  between 
the  west  and  east  40's.  Isaac  Lynch  as  the 
owner  of  the  east  40  cultivated  up  to  this 
fence,  and  Mickenham,  as  the  owner  of  the 
west  40,  cultivated  all  the  ground  on  the 
west  side  of  the  fence.  When  Mickenham 
purchased  from  Page  the  west  40  was  in  a 
single  field,  and,  with  the  exception  of  1.20 
acres  in  the  southeast  corner  used  for  school 
purposes,  the  east  40  was  also  in  a  single 
field. 

Charles  M.  Walker  acquired  20  acres  off 
the  west  end  of  the  east  40,  and  subsequently, 
on  May  27,  1008,  he  conveyed  this  20  acres 
to  Ferdinand  M.  Mickenham  by  a  deed  which 
describes  the  place  of  beginning  as  a  "point 
being  the  northeast  comer  of  a  tract  of  land 
deeded  by  L.  K.  Page  to  F.  Mickenham  on 
June  10,  1903."  Walker  had  measured  this 
20  acres,  using  the  old  division  fence  as  the 
place  of  beginning,  and  Mickenham  also  meas- 
ured the  20  acres,  with  the  division  fence  as 
the  starting  point.  Two  or  three  years  after 
bis  purchase  of  the  20  acres  off  the  west  end 
of  the  east  40,  Mickenham  sold  the  east  10 
acres  of  the  20-acre  tract  to  his  son,  and  the 
10  acres  sold  to  the  son  were  measured  by 
first  measuring  10  acres  from  the  east  side 
of  the  old  division  fence,  and  then  measuring 
the  remaining  10  acres  for  the  son.  The 
son  erected  a  fence  along  the  east  line  of  his 
10-acre  tract,  and  the  fence  may  be  regard- 
ed as  the  line  which  divides  the  two  20*8  of 
the  east  40.  The  son  also  erected  a  fence 
along  the  west  line  of  his  lO^acre  tract,  and 
this  is  the  fence  which  was  pointed  out  as 
the  east  line  of  the  10-acre  tract  sulwequently 
sold  to  the  Gralapps.  The  deed  from  Micken- 
ham to  the  Gralapps  is  not  in  evidence,  but 
it  appears  from  the  mortgage,  which  is  in 


evidence,  that  the  description  Is  tied  to  the 
"Northeast  comer  of  a  tract  of  land  deeded 
by  L.  K.  Page  to  F.  Midcenham  on  June  10, 
1903." 

The  defendants  caused  a  surrey  of  tlie  80 
to  be  made  in  October,  1910.  Tbe  surveyor 
ran  around  the  "whole  tract;  then  I  made 
a  division,  making  an  equal  number  ot  acres 
In  each  half;  but,. in  making  tbe  division. 
the  "schoolhouse  land"  aggregating  1.20  acrvii 
was  excluded  from  the  calculation.  If  the 
division  line  laid  out  by  the  surveyor  is  to 
govern,  then  the  east  line  of  the  land  describ- 
ed in  the  conveyance  to  the  Gralapps  would 
fall  to  tbe  west  of  the  fence  p<rfnted  out  as 
the  east  boundary  of  the  10-acre  tract.  It  is 
not  clear  from  the  record  whether  tJbe 
"schoolhouse  land"  entered  into  the  calcula- 
tion when  Mrs.  Bender  atad  tbe  Swegle  heirs 
divided  tbe  80.  If  the  "schoolhouse  land" 
was  not  considered  when  the  land  was  divid- 
ed between  Mrs.  Bender  and  tbe  Swegle 
heirs,  that  circumstance  might  account  6x 
the  difference  l>etween  the  old  divlsloa  fence 
and  the  line  laid  out  by  an  actual  survey  as 
the  exact  division  line  of  tbe  whole  tract 
However,  it  is  not  necessary  to  speculate 
upon  possiMlities,  nor  need  we  attempt  to 
locate  a  line  which  will  divide  the  80  into 
exactly  equal  halves,  for  it  is  too  late  now  to 
divide  tbe  land  anew.  Mickentiam  bought 
the  west  40  In  1903,  and  had  continuously 
claimed  and  farmed  all  the  land  on  the  west 
side  of  the  old  division  fence  until  be  scdd 
to  the  Gralapps.  The  sale  by  Walker  to 
Mickenham  was  made  with  reference  to  the 
old  division  fence ;  the  sale  from  Midtenbam 
to  bis  son  was  made  with  reference  to  tbe  old 
division  fence;  the  fence  dividing  the  east 
40  into  halves  was  located  with  reference  to 
the  old  division  fence;  and  the  fence  form- 
ing the  west  line  of  tbe  10  acres  sold  to 
Mickenham's  son  was  located  and  erected 
with  reference  to  the  old  division  fence.  The 
Gralapps  were  shown  the  old  division  fence 
as  the  west  boundary  of  the  10-acre  tract; 
and  the  fence  which  Mickenham's  son  erected 
as  the  west  boundary  of  his  tract  was  shown 
to  the  Gralapps  as  the  east  boundary  of  tbe 
10-acre  tract.  The  east  line  of  the  40  pui^ 
chased  from  Page  by  Mickenham  coincides 
with  the  old  division  fence.  Ferdinand  M. 
Mickenham  owned  and  the  Gralapps  pur- 
chased and  received  all  the  land  betwe&a  the 
fences  inclosing  the  10-acre  tract ;  and,  there- 
fore, the  defendants  are  not  entitled  to  any 
reduction  on  the  note. 

The  decree  of  tbe  circuit  court  is  modified, 
and  the  plaintiff  is  awarded  a  Judgment  for 
the  unpaid  balance  due  on  the  note,  |150  for 
attorney's  fees,  costs  and  disbursements  ia 
both  courts,  and  a  decree  forecloslns  th*' 
mortgage. 

BEAN,    MOORE,    and    McOAMANT.    JJ.. 

concur. 
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(S5  Or.  138) 

KELLEY  T.  ANDEKSON  «t  aL 
(Stipreme  Court  of  Oregon.    July  17,  1917.) 

1.  MtcnANrcs*  Liens  «=»281(5)  —  Poreclo- 

BURE— ReCOBOINO    OF    NOTICE. 

Where  copies  of  recorded  lien  notice  claim 
attached  to  complaint  in  mechanic's  lien  fore- 
closure were  not  certified  or  authenticated  or 
admitted  to  be  true  copies,  they  were  insufficient 
to  show  recording  of  the  ]ien  notice. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  672.] 

2.  Mechanics'  Lieitb  «=»128— EV)]|BCI.ost;be 
—  Matters  to  be  Pboved  —  Recobdino  or 
Lien  Notice. 

The  lien  notice,  as  recorded,  is  the  founda- 
tion of  plaintiff's  right  to  recover  in  a  mechanic's 
lien  foreclosare. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  177.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    Geo.  N.  Davis,  Judge. 

Suit  by  James  A.  Kelley  against  Oscar 
Anderson  and-  another.  Decree  for  plalntUf, 
and  defendants  appeaL  Reversed,  and  suit 
dismissed. 

.This  is  a  suit  for  the  foreclosure  of  a 
mechanic's  lien.  The  substance  of  the  com- 
plaint is  that,  at  the  special  Instance  and 
request  of  the  defendant,  plalntUT  furnished 
labor  and  materials  of  the  reasonable  value 
of  $1,564.75,  tn  the  construction  of  a  dwell- 
ing house  on  a  tract  of  land  owned  by  de- 
fendant; that  $1,350  has  been  paid  thereou 
leaving  a  balance  of  $214.75  unpaid;  that 
the  building  was  completed  on  January  14, 
1013,  and  on  February  1,  1915,  plaintiff  filed 
for  record  with  the  county  clerk,  a  notice  of 
his  lien  claim,  and  attaches  a  copy  of  such 
notice  to  the  complaint,  making  It  a  part 
thereof  as  Exhibit  A,  and  thereafter,  upon 
discovering  that  an  error  had  occurred  In 
recording  the  notice,  he  filed  a  second  notice 
of  lieu,  on  March  12,  1915,  correcting  such 
error,  and  this  notice  Is  also  made  a  part  of 
the  complaint  and  attached  thereto  as  Ex- 
hibit B.  The  prayer  Is  for  the  foreclosure 
of  the  lien.  The  answer,  inter  alia,  express- 
ly denies  the  filing  for  record  of  any  lien 
notice.  From  a  decree  for  plaintiff,  defend- 
ant appeals. 

Henry  S.  Westbrook,  of  Portland,  for  ap- 
pellants. Arthur  Langguth  and  Henry  L. 
Lyons,  both  of  Portland,  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  Defendant  Insists  that  the  de- 
cree of  the  trial  court  must  be  reversed  for 
the  reascm  that  there  Is  a  total  failure  of 
proof  upon  the  Issue  of  filing  for  record  a 
notice  of  the  Hen.  The  entire  absence  of 
evidence  upon  this  point  is  conceded  by 
plaintiff,  but  be  relies  upon  the  doctrine  an- 
nounced In  Henkle  v.  Dillon,  15  Or.  610,  617, 
17  Pnc.  148,'  151,  whereto  Mr.  Justice  Stra- 
ban  says: 

"Counsel  for  appellants  insisted  that  there  was 
oo  proof  of  the  existence  of  the  chattel  mortga- 


ges in  the  record.  He  overlooks  the  effect  of  the 
pleading.  Copies  of  said  mortgages,  certified  by 
the  clerk,  so  as  to  make  them  evidence,  are  at- 
tached to  the  answer  of  Stayer  and  Walker,  and 
have  come  here  without  objection.  In  addition 
to  this,  throughout  the  whole  case,  their  ex- 
istence ia  constantly  assumed.  Besides,  it  does 
not  appear  that  there  was  any  objection  in 
the  court  below  to  the  copies  attached  to  the 
answer,  and,  so  far  as  it  appears;  this  objection 
is  made  in  this  court  for  the  first  time,  and  it 
could  not  for  that  reason  be  allowed  to  pre- 
vail." 

[2 1  The  situation  In  the  case  at  bar  is 
very  different  The  copies  attached  to  the 
complaint  are  not  certified  by  the  clerk  nor 
authenticated  to  any  manner  whatever. 
They  are  nowhere  admitted  to  be  true  copies, 
and  there  Is  nothtog  to  the  record,  aside 
from  the  allegations  to  the  complatot,  to  to- 
dlcate  when,  if  at  all,  they  were  filed  for 
record.  The  Hen  notice,  as  recorded.  Is  the 
foundation  of  plaintiff's  right  to  recover. 

We  are  unable  to  find  to  the  pleadings  or 
evidence  anything  Inconsistent  vrlth  defend- 
ant's denial,  and  the  decree  must  therefore 
be  reversed,  and  the  suit  dismissed. 

McBRIDB,  C.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 


(85  Or.  172) 
STATE  v.  RANDOLPH. 

(Supreme  Court  of  Oregon.    July  17,  1917.) 

1.  Anhcals  «=»10  —  Labcknt  «=»46— Stock 
Bband  —  Evidence  of  Ownebsbip  and 
Identification. 

Laws  1915,  p.  43,  makes  the  state  veter- 
inarian state  recorder  of  brands,  and  requires  all 
brands  to  be  recorded  with  him  and  not  else- 
where, and  provides  that  "no  evidence  of  owner- 
ship of  stock  by  brands  or  for  the  purpose  of 
identification  shall  be  permitted  in  any  court  of 
this  state,  unless  the  brand  shall  have  been 
recorded  as  provided  in  this  act,"  and  that  one 
who  has  had  a  brand  recorded  in  any  county  for 
the  greatest  length  of  time  shall  have  the  exclu- 
sive right  for  60  days  to  have  said  brand  record- 
ed. G.  had  had  the  brand  HU  recorded  in  his 
county  under  a  prior  statute,  but  failed  to  com- 
ply with  the  1915  law.  M.  had  complied  with 
the  1915  law  and  secured  a  certificate  of  his 
exclusive  right  to  the  use  of  the  same  brand.  R, 
was  charged  with  stealing  a  steer  subsequent  to 
the  time  when  the  1915  law  became  effective. 
There  was  testimony  that  R.  had  killed  a  steer, 
and  that  the  hide  from  such  steer  had  an  HU 
brand ;  R.  claiming  that  he  had  bought  the 
steer.  Beld,  that  a  certified  copy  of  the  cer- 
tificate issued  to  M.  was  properly  admitted  In 
evidence,  and  that  a  certified  copy  of  G.'s  cer- 
tificate as  well  as  oral  evidence  that  G.  bad 
placed  an  HU  brand  on  the  right  hip  of  his  cat- 
tle was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Animals. 
Cent  Dig.  {§  8-12;  Larceny,  Cent  Dig.  U 
136,  186.] 

2.  Animals  «=»7— Constitdtionai,  Law  «s» 
109  —  Brands  —  Statdtort  Regulation  — 
Vested  Riohts. 

Laws  1915,  p.  43,  providing  that  ownership 
or  identification  of  stock  shall  not  be  i>ermittea 
to  be  proved  by  brands  not  recorded,  since  it 
does  not  make  recorded  brands  conclusive  evi- 
dence of  ownerabip,   is  not  invalid ;    it  being 
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merely  a  rule  of  evidenoe  la  which  no  on*  has 
a  vested  right. 

[Ed.    Note.— For    other    cases,   see    AnimalB, 
Cent.  Dig.  §  6 ;   Constitutional  Law,  Cent  Dig. 
Si  260-203.] 
3.  CRiJnNAi.  Law  «=s>117S(1)  —  Labceny  «=> 

77(1)— rkyusal  to  instbuot— pbbjudicaai. 

Errob. 
In  a  prosecution  for  stealing  a  steer,  wbM« 
the  evidence  for  the  state  was  circumstantial, 
and  defendant  had  offered  evidence  tending  to 
explain  possession,  it  was  prejudicial  error  to 
refuse  to  instruct  concerning  the  possession  of 
the  stolen  goods. 

[For  other  cases,  see  Criminal  Law,  C«it  Dig. 
a  8164,  3168;   Larceny,  Cent.  Dig.  J  190.] 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty ;  D.  V.  Kuylfendall,  Judge. 

C.  C.  Randolph  was  convicted  of  stealing 
a  steer  and  he  appeals.  Reversed  and  re- 
manded. 

O.  0.  Randolph  was  convicted  of  a  viola- 
tion of  section  1950,  L.  O.  U,  upon  an  Indict- 
ment which  charges  that  he  stole  a  steer  in 
Klamath  coimty  on  November  20,  1915,  be- 
longing to  M.  S.  Mayfleld.  Randolph  resided 
on  a  homestead  la  the  forest  reserve  la 
Klamath  county.  On  March  30, 1916,  he  was 
seen  at  bis  home  skinning  the  right  hind 
quarter  of  a  beef.  Randolph  was  arrested 
on  April  6,  1916,  and  on  that  day  two  bar- 
rels and  a  keg  WMe  found  in  liis  house  con- 
taining pickled  meat  The  defendant  had 
placed  the  bide  in  water  for  the  purxxtse  of 
slipping  the  hair;  and  when  asked  for  the 
hide  on  the  day  of  his  arrest  he  produced  tt 
When  examined,  it  was  discovered  that  part 
of  the  hide  had  been  scalloped  or  cut  out, 
and  beneath  the  scallop  on  the  right  hip  was 
a  brand  which  the  witnesses  described  as 
"HU  connected."  The  brand  was  described 
by  one  of  the  witnesses  as  a  hair  brand,  for 
the  reason  that  it  was  not  deep  and  did  not 
show  distinctly. 

M.  S.  Mayfleld  lives  on  a  ranch  whidi  he 
owns  in  Crook  county,  and  he  also  owns  a 
ranch  in  Klamath  county  "a  little  farther" 
than  2%  miles  from  the  Randolph  homestead. 
In  addition  to  cattle  kept  by  him  in  1915 
on  his  two  ranches,  Mayfleld  placed  100 
head  on  range  within  the  forest  reserve. 
Among  the  100  head  were  26  three  year  old 
steers,  and  among  the  three  year  old  steers 
was  one  Hereford,  which  Mayfleld  had  pur^ 
chased  in  Wyoming  when  it  was  a  calf. 
When  Mayfleld  purchased  this  Hereford  it 
had  a  double  bit  axe  brand  on  each  hip, 
and  In  the  spring  of  1913  he  put  his  brand  on 
the  right  hip  and  below  the  double  bit  axe 
brand.  Mayfleld  claimed  that  the  hide  pro- 
duced by  Randolph  on  April  6,  1916,  was  the 
hide  of  the  three  year  old  Hereford  steer 
that  had  originally  been  purchased  in  Wyo- 
ming. 

Mayfleld  has  been  in  the  cattle  business  for 
more  than  20  years,  and  since  about  1900 
has  used  a  brand  which  is  described  as  "HU 
connected."  On  July  23,  1915,  the  state 
veterinarian  as  state  recorder  of  brands  is- 


sued, filed,  and  recorded  a  certificate  award- 
ing to  M.  S.  Mayfield  the  exclusive  right  in 
the  state  to  brand  cattle  on  the  right  hip 
with  W.  In  addition  to  other  evidence  of- 
fered for  the  purpose  of  showing  that  May- 
fleld owned  the  animal  from  which  the  bide 
was  taken,  a  certified  copy  of  the  cerilflcate  Is- 
sued by  the  state  veterinarian  was  received  in 
evidence  over  the  objection  of  the  defendant 
Randolph  attempted  to  offer  evidence  tending 
to  show  that  the  HU  brand  had  not  been 
used  by  Mayfleld  exclusively,  but  that  it  had 
also  been  lued  by  B.  S.  Grigshy.  The  court 
sustained  the  objections  of  the  state,  and  re- 
fused to  permit  the  introduction  of  any  evi- 
dence concerning  the  Grlgsby  brand.  B.  S. 
Origsby  has  be«i  a  stock  raiser  residing  in 
Klamath  county  for  about  38  years;  and 
during  the  last  30  years  of  that  period  the 
only  brand  used  by  him  has  been  an  "HC 
connected."  AlthonsJi  Origsby  used  this  one 
brand  for  many  years,  he  did  not  attempt  to 
record  it  until  May  26,  1914,  when  he  filed 
a  certificate  with  the  county  clerk  of  Klamath 
county  claiming  "the  sole  and  excdnsive 
right"  to  use  an  HJ  on  the  right  hip  of 
cattle,  and  the  county  clerk  duly  recorded 
a  certificate  purporting  to  grant  the  right 
claimed.  Origsby  always  branded  cattle  pur- 
chased by  him  immediately  aftrar  the  par- 
chase,  and  those  raised  by  liim  were  branded 
when  they  were  "from  two  weeks  to  two  or 
three  months  old."  During  'the  season  ol 
1915  Origsby  had  cattle  running  on  the  range 
in  Klamath  county.  Three  head  were  missed 
in  the  fall  of  1916,  and  while  two  were  fotmd 
in  February  or  March,  1916,  the  third  was 
never  located.  The  evidence  does  not  dis- 
close the  exact  -distance,  but  it  is  a  fair  in- 
ference to  say  that  some  of  the  Origsby 
cattle  ranged  from  20  to  40  miles  trcMn  the 
place  where  the  100  head  of  Mayfield  cattle 
were  ranging  in  the  forest  reserve.  Ran- 
dolph claimed  that  he  bought  the  beef  "ttom 
a  couple-  of  men  that  came  through  my  place 
the  latter  part  of  October"  in  1916. 

The  principal  assignments  of  error  relate 
to  the  ruling  of  the  court  in  receiving  the 
certified  copy  of  the  certificate  issued  to  May- 
fleld, an  instruction  to  the  jury  concerning 
the  effect  of  the  Mayfleld  certlflcate,  the  re- 
fusal of  the  court  to  permit  the  defendant 
to  introduce  a  certified  copy  of  the  Origs- 
by certlflcate  recorded  in  Klamath  county, 
or  to  offer  oral  evidence  showing  that  Grlgsby 
had  placed  an  HJ  brand  on  the  right  hip 
of  his  cattle  or  that  the  cattle  missed  by  him 
in  1915  had  been  branded  HJ  on  the  right 
hip,  the  refusal  to  give  three  requested  in- 
structions on  circumstantial  evidence,  and  a 
faUnre  to  give  a  requested  instruction  rela- 
tive to  the  possession  of  stolen  property. 

W.  B.  A.  Renner,  of  mamath  Falls,  for 
appellant  John  Irwin,  of  Klamath  Falls, 
and  N.  G.  Wallace,  of  PrineviUe,  for  the 
State. 
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HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  refusal  of  the  trial  court 
to  allow  evidence  concerning  the  Origaby 
brand  was  based  upon  the  ttaeoiy  that  the 
statnte  in  force  at  the  time  of  the  trial 
prohibited  the  court  from  reoelrlng  the  evi- 
dence offered  by  the  defendant.  If  It  was 
corapef^nt  to  show  that  Origaby  nsed  an  KI 
brand  on  the  right  hip  of  his  cattle  It  mnst 
necessarily  follow  that  the  ruling  of  the 
court  was  piejadldal  error.  The  correctness 
of  this  ruling  depends  upon  the  validity  of 
chapter  33,  Laws  1915,  which  was  In  force  at 
tbe  time  of  the  commission  of  the  alleged 
crime  as  well  as  at  the  tbne  of  the  trial; 
and  hence  It  becomes  appropriate  first  to 
notice  the  statutes  regulating  brands  before 
the  passage  of  chapter  33,  and  then  to  call 
attention  to  the  provisions  of  the  latter  stat- 
ute. 

When  the  Origsby  brand  was  recorded  the 
law  required  that  "all  brands  shall  be  re- 
corded In  the  county  where  owner  resides, 
and  In  such  other  county  where  such  ani- 
mals usually  range;  and  no  evidence  of  own- 
ership by  brand"  was  permitted  In  any  court 
unless  such  brand  was  recorded.  Section 
5624,  Li.  O.  Ii.  A  person  desiring  to  use  a 
brand  made  and  signed  and  then  filed  with 
the  conn^  derk  in  tbe  count?  where  he  re- 
sided or  in  the  county  where  his  cattle  usual- 
ly ranged,  a  certificate  containing  a  facsimile 
and  description  of  the  brand,  and  a  designa- 
tion of  the  place  on  the  animal  where  it  was 
intended  to  apply  the  iron;  and  from  the 
time  of  the  filing  of  such  certificate  the  person 
filing  It  had  the  exclusive  right  to  use  such 
brand  within  tliat  coimty.  Section  5525, 
L.  O.  Lw  In  all  proceedings  where  the  title 
of  stock  was  Involved  "the  brand  on  an  ani- 
mal shall  be  prima  fade  evidence  of  owner- 
ship of  the  person  whose  brand  it  may  be: 
Provided,  that  such  brand  has  been  duly 
recorded  as  provided  by  law."  Proof  of 
the  right  of  a  person  to  use  such  braxd  was 
made  by  a  certified  copy  of  the  record.  Sec- 
tion 5528,  L.  O.  L. 

A  new  statute  regulating  brands  and  re- 
pealing section  5524,  5525,  and  5528,  L.  O.  L., 
was  adopted  when  chapter  33,  Laws  1915, 
was  enacted.  By  the  provisions  of  this 
statute  the  state  veterinarian  is  made  state 
recorder  of  brands,  and  all  brands  mnst 
be  recorded  with  him  and  not  elsewhere. 
Any  person  desiring  to  adopt  a  brand  la 
required  to  make  and  file  with  the  recorder 
of  brands  a  certificate  substantially  like  the 
one  required  under  the  previous  statute,  and 
it  then  becomes  the  duty  of  the  recorder  of 
brands  to  record  the  certificate  Id  a  book 
kept  for  that  purpose  and  to  issue  a  ceiv 
tlflcate  to  such  person  who,  from  that  time, 
has  "the  exclusive  right  to  use  such  brand 
within  the  state."    Section  3  reads  thus : 

"No  evidence  of  ownership  of  stock  by  brands 
or  for  the  purpose  of  identification  sball  be 
permitted  in  any  court  of  this  state  unless  tlie 
brand  shall  have  been  recorded  as  provided  in 
this  act" 


The  statute  alao  provides  that: 

"All  applications  to  have  brands  recorded 
shall  be  neld  by  said  state  veterinarian  for  the 
period  of  sixty  days  after  this  act  goes  into  ef- 
fect before  the  same  are  recorded  and  that  in 
the  event  two  or  more  persons,  firms,  aasoda- 
tions  or  corporations  make  application  to  have 
the  same  brand  recorded,  the  one  who  has  had 
said  brand  recorded  in  any  county  in  this  state 
for  the  greatest  length  of  time  shall  be  entitled 
to  have  said  brand  recorded  with  the  state  vet- 
erinarian. The  evidence  of  the  record  in  such 
county  shall  be  furnished  by  a  certificate  of  the 
county  clerk;  and  provided  further,  that  the 
state  veterinarian  shall  not  file  or  record  any 
brand  if  the  same  has  already  been  filed  or  re- 
corded by  him  in  favor  of  some  other  person, 
firm,  association  or  corporation  but  sball  return 
such  fee  and  facsimile  to  the  person,  firm,  as- 
sociation or  corporation  sending  the  same." 
Section  4. 

The  brand  on  an  animal  is  declared  to  be 
prima  facie  evidence  that  the  animal  belongs 
to  the  owner  of  the  brand,  provided,  the 
brand  has  been  "duly  recorded  as  provided 
by  law" ;  and  according  to  the  terms  of  sec- 
tion 8  "proof  of  the  right  of  any  person  to 
use  such  brand  shall  be  made  by  a  copy  of  the 
record  of  the  same,  certified  to  by  the  state 
veterinarian  in  accordance  with  the  provi- 
sions of  this  act,  or  the  original  certificate 
issued  to  him  by  the  state  veterinarian.  Pa- 
rol evidence  shall  be  inadmissible  to  prove 
tbe  ownership  of  a  brand." 

The  only  difference  between  the  Mayfield 
and  Grlgsby  brands  is  that  in  the  Mayfield 
brand  the  lower  end  of  the  U  la  square,  while 
in  the  Grlgsby  brand  it  la  circular.  This  dif- 
ference, however.  Is  so  slight  that  both 
brands  are  for  all  practical  purposes  the 
same,  and  the  state  recorder  of  brands 
would  be  warranted  in  refusing  a  certificate 
to  use  one  after  having  Issued  a  certificate  to 
use  the  other.  Tbe  defendant  makes  no  claim 
arising  out  of  this  slight  difference;  and, 
moreover,  the  right  to  offer  evidence  of  the 
Grigsby  brand  depends  upon,  whether  it  is 
competent  for  the  L^slature  to  prohibit 
proof  of  ownership  or  Identification  by  a 
brand'  which  is  not  recorded  by  the  act  of 
1916. 

It  is  a  fair  inference  to  say  that  in  any 
event  the  brand  appearing  on  the  hide  found 
in  the  possession  of  Randolph  was  placed 
there  before  chapter  33,  Laws  1915,  became 
effective,  since  all  the  evidence  points  to  the 
conclusion  that  the  hide  came  from  a  matur- 
ed animal.  If  the  brand  was  placed  there  by 
Mayfield  it  was  done  in  the  spring  of  1913; 
and  if  Grigsby  branded  the  animal  lie  did  it 
before  chapter  83  became  operative.  When 
Grigsby  recorded  the  HU  brand  in  Klamath 
county  on  May  26, 1914,  he  acquired  the  sole 
and  exclusive  right  to  use  that  brand  in  that 
county;  and  he  not  only  acquired  the  exclu- 
sive right  to  use  that  brand  in  Klamath 
county,  but  by  the  terms  of  section  5528,  L. 
O.  L,,  an  animal  found  with  that  brand  in 
Klamath  county  prima  fade  belonged  to 
Grlgsby.  Moreover,  during  the  entire  period 
from  May  28,  1914,  until  chapter  33,  Laws 
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1915,  became  effectlre,  evidence  concerning 
the  Mayfleld  brand  wonld  have  been  inad- 
missible to  prove  that  Mayfleld  owned  any 
animal  with  the  HU  brand,  although  it 
would  have  been  competent  to  offer  evidence 
of  the  Mayfleld  brand  for  the  purpose  of 
proving  identification  as  distinguished  from 
ownership.*  State  t.  Henderson,  72  Or.  201, 
203,  143  Pac.  627. 

The  act  of  1015  was  designed  as  a  substi- 
tute for  previous  leglslafion  regulating  the 
use  of  brands.  Under  the  old  law  one  stock 
owner  might  record  a  brand  in  one  county 
and  another  owner  could  record  the  same 
brand  in  another  county ;  and  this  frequent- 
ly resulted  in  litigation.  Apparently  the  new 
law  was  devised  for  the  purpose  of  producing 
uniformity,  and  to  prevent  two  different  own- 
ers from  using  the  same  brand  anywhere  in 
the  state.  The  new  law  gives  an  exclusive 
right  to  the  whole  state,  while  the'  old  law 
gave  an  exclusive  right  only  in  the  county 
or  counties  where  the  certificate  might  be  fil- 
ed. Both  the  old  and  the  new  law  maice  a 
recorded  brand  prima  facie  evidence  that  the 
owner  of  the  brand  owns  the  animal  upon 
which  the  brand  is  found.  Both  laws  pro- 
hibit proof  of  ownership  of  an  animal  by 
proof  of  the  use  of  an  unrecorded  brand. 
The  old  law  did  not  prohibit  evidence  of  the 
use  of  an  unrecorded  brand  to  prove  Identity, 
but  the  new  law  does  prohibit  a  party  from 
offering  evidence  of  an  unrecorded  brand  for 
the  purpose  of  identifying  an  animal. 

The  act  of  1915  recognized  the  fact  that 
brands  had  t>een  recorded  in  the  different 
counties  of  the  state,  and  ample  provision 
was  made  to  enable  the  owner  of  a  recorded 
brand  to  preserve  his  right  by  recording  his 
brand  with  the  state  veterinarian.  Inasmuch 
as  Grigsby  had  recorded  his  brand  under 
the  old  law,  he  could  have  preserved  his 
right  to  the  exclusive  use  of  that  brand  by 
complying  with  the  requirements  of  the  new 
law ;  but  he  made  no  attempt  to  preserve  his 
right,  and  consequently  when  the  60-day  pe- 
riod fixed  by  chapter  33  had  expired,  May- 
field  waa  entitled  to  a  certificate  granting  to 
him  the  exclusive  right  to  use  the  HU  brand 
throughout  the  state.  Since  Mayfleld  did  and 
Grigsby  did  not  comply  with  the  new  law, 
the  latter  has  lost  and  the  former  has  ac- 
quired the  exclusive  right  to  use  the  HU 
brand  not  only  in  Klamath  county,  but  also 
throughout  the  entire  state.  Grigsby  can- 
not do  what  he  previously  could  do,  and  May- 
field  can  do  what  he  previously  could  not  do 
in  Klamath  county.  It  is  conceded  that  the 
state  can  regulate  the  use  of  brands  by  pro- 
viding that  one  brand  can  be  used  by  only 
one  stodc  owner.  The  state  has  power  to 
provide  for  the  method  of  acquiring  and  pre- 
serving the  exclusive  right  to  use  a  single 
brand. 

When  the  Legislature  passed  the  act  of 
1915  and  required  brands  to  be  filed  anew,  it 
was  merely  exercising  the  power  to  regulate 


brands,  and  when  Grigsby  failed  to  comply 
with  the  new  regnlatlon,  be  lost  tlie  right 
any  longer  to  brand  cattle  with  the  HU  brand 
on  the  right  hip.  The  roles  of  evidence  as 
declared  by  the  Legislature  depended,  under 
the  old  law,  upon  the  existence  of  the  right 
to  use  a  recorded  brand ;  and  so,  too,  under 
the  new  law  the  rules  of  evidence  are  gov- 
erned by  the  right  to  use  a  recorded  brand. 
Now  as  before  the  right  to  use  a  recorded 
brand  carries  with  it  the  right  to  use  the 
brand  as  evidence.  When  Grigsby  had  the 
right  to  use  the  brand  he  also  enjoyed  the 
right  to  use  it  as  evidence  of  ownership,  and 
when  the  right  to  use  the  brand  was  trans- 
ferred to  Mayfleld,  the  rules  of  evidence  ac- 
comimnied  the  right.  Although  it  may  be 
doubtful,  therefore,  whether  strictly  speaking 
the  act  of  1016  has  changed  the  rules  of  evi- 
dence in  any  particular,  except  as  to  proof 
of  identification,  nevertheless  for  the  purpos- 
es of  this  discussion  the  present  statute  may 
be  regarded  as  having  changed  the  rules  of 
evidence  concerning  brands.  When  Grigsby 
bad  the  right  to  the  exclusive  use  of  the  HU 
brand  in  Klamath  county  he  could  show  that 
he  was,  prima  fade,  the  owner  of  an  animal 
branded  HU  by  proving  bis  right  to  use  that 
brand.  That  part  of  the  old  statute  which 
provided:  (1)  That  ownership  of  a  branded' 
animal  could  be  proved  by  ownership  of  the- 
brand;  and  (2)  that  the  branded  animal  pri- 
ma facie  belonged  to  the  owner  of  the  brands 
— ^was  merely  a  legislative  declaration  of  a 
rule  of  evidence;  and  so,  too,  that  part  of 
the  new  statute  which  prohibits  the  use  <^ 
an  unrecorded  brand  to  prove  either  awner- 
ship  or  identification,  as  well  as  that  part 
which  makes  a  recorded  brand  prima  fade 
evidence  of  ownership,  is  only  a  legislative- 
declaration  of  a  rule  of  evidence.  The  state 
has  power  to  prescribe  the  rules  of  evldence- 
whlch  shall  be  observed  by  its  judldal  tri- 
bunals. Fong  Yue  Ting  v.  United  States,. 
149  U.  S.  729,  13  Sup.  Ct.  1016,  37  L.  Ed.  906 ;. 
State  V.  Dunn,  13  Idaho,  0,  88  Pac  235; 
11  A.  ft  E.  Ency.  of  Law,  650 ;  8  Cyc.  924 ; 
1  Wigmore  on  Evidence,  {  7.  A  consideration- 
of  the  rules  of  evidence  found  In  diapter  33,. 
Laws  1916,  Involves  the  legislative  declara- 
tion: (1)  That  a  recorded  brand  is  prima 
fade  evidence  that  the  owner  of  the  brand* 
owns  an  animal  having  the  brand;  and  (2>- 
that  proof  of  ownership  or  identification  can- 
not be  made  by  a  brand  which  is  not  record* 
ed  "as  provided  in  this  act" 

The  Legislature  can  enact  a  statute  mak- 
ing proof  of  one  fact  prima  fade  evidence  of 
the  main  fact  in  issue,  and  the  enactment  of 
such  a  statute  is  but  the  dedaration  of  a- 
rule  of  evidence ;  and  hence  the  statute  mak- 
ing proof  of  a  recorded  brand  prima  fade- 
evidence  that  an  animal  bearing  that  brand 
belongs  to  the  owner  of  the  brand  is  a  valid 
declaration  of  a  rule  of  evidence,  because  the- 
statutory  evidentiary  fact  is  closely  related 
to  and  naturally  tends  to  prove  the  maiit. 
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fact,  the  ownership  of  the  animal.  Mobile, 
«tc.,  R.  Co.  V.  Turnlpseed,  219  U.  8.  36,  31 
Sup.  Ct  136,  65  U  Ed.  78,  32  L.  B.  A.  (N. 
S.)  226,  Ann.  Cbs.  1912A,  463,  464;  10  R. 
O.  L.  864. 

Tn  the  earlier  history  of  the  state  the  Leg- 
islature merely  provided  for  the  recording 
of  brands  without  declaring  any  rule  of  evl- 
clence  upon  the  subject ;   and  this  court  held 
tbat  evidence  of  the  recorded  brand  was  evi- 
dence to  be  considered  with  other  evidence 
of  ownership,  but  the  brand  was  not  Implied 
notice  that  the  owner  of  the  recorded  brand 
owned    the    branded    animal.      Stewart    v. 
Hunter,  16  Or.  62,  66,  16  Pac.  876.  8  Am.  St 
Kep.  267.     See,  also.  Hurst  v.  Territory,  16 
Okl.  600,  88  Pac.  280.    Subsequently  the  Leg- 
islature created  a  rule  of  evidence  making  a 
recorded    brand    prima    facie    evidence   of 
ownership,  and  the  right  to  declare  a  record- 
ed brand  prima  fade  evidence  of  ownership 
has  been  recognized  in  Oregon  and  In  every 
other  state  where  cattle  are  raised  on  the 
range.    3  C.  J.  42;    Brown  v.  Moss,  53  Or. 
518,   522,   101  Pac.  207.   18  Ann.  Cas.  541; 
State  V.  Brinkley,  55  Or.  134,  136,  104  Pac. 
803,  105  Pac.  708;    State  v.  Garrett,  71  Or. 
298,  307,  141  Pa&  1123. 

The  Legislature  of  this  state,  as  in  many 
other  Jurisdictions,  also  prohibited  evidence 
of  an  unrecorded  brand  to  prove  ownership. 
Johnson  v.  State,  1  Tex.  App.  333 ;  Dreyer 
V.  State,  11  Tex.  App.  631 ;  Murray  v.  Trini- 
dad Nat.  Bk.,  5  Colo.  App.  359.  38  Pac.  615; 
Terr.  v.  Meredith.  14  N.  M.  288,  91  Pac.  731 ; 
Terr.  v.  Smith,  12  N.  M.  229,  78  Pac.  42 ;  3  O. 
J.  41 ;  25  Cyc.  108.  No  decision  of  this  court 
has  denied  the  authority  of  the  Legislature 
to  prohibit  the  use  of  an  unrecorded  brand 
to  prove  ownership;  but,  on  the  contrary, 
every  adjudication  has  recognized  the  validi- 
ty of  that  part  of  the  statute  which  since 
1893  has  prohibited  proof  of  ownership  by 
evidence  of  an  unrecorded  brand. 

Since  the  statute  only  prohibited  the  use  of 
a.n  unrecorded  brand  to  prove  ownership, 
and  the  prohibition  did  not  also  include  proof 
of  the  identity  of  an  animal.  It  was  held  here, 
as  In  other  Jurisdictions  where  similar  stat- 
utes were  involved,  that  an  unrecorded  brand 
could  be  used  as  evidence  to  Identify  the 
animal.  State  v.  Hanna,  36  Or.  195,  198.  67 
Pac.  629 ;  State  v.  Morse,  36  Or.  462,  467,  57 
Pac.  631;  State  v.  Henderson,  72  Or.  201, 
208,  143  Pac.  027 ;  State  v.  CardelU,  19  Nev. 
319.  10  Paa  433;  Chesnut  v.  People,  21 
Colo.  612,  42  Pac.  656;  Brooke  v.  People. 
23  Colo.  375.  48  Pac.  502;  Chavez  y.  Terri- 
tory, 6  N.  M.  455,  30  Pac.  903;  1  R.  C.  L. 
1082 ;  1  Ency.  of  Ev.  889 ;  3  C.  X  42 ;  25  Cyc. 
109.  The  reason  for  this  ruling  arises  out  of 
the  fact  that  the  finding  of  an  animal  bear- 
ing the  brand  used  by  a  person  Involves  (1)  the 
ownership  of  the  animal,  and  (2)  the  Identity 
of  the  animal.  The  distinction  Is  clearly 
drawn  In  1  Wlgmore  on  Ev.  {  150,  where  the 
author  says: 


"When  an  animal  is  found  In  B.'i  possession, 
and  the  animal  bears  a  brand  or  other  mark, 
and  one  of  the  issues  is  whether  A.  is  the  own- 
er of  the  animal,  it  is  a  natural  and  immediate 
inference  tbat  the  animal  belongs  to  the  per- 
son whose  brand  It  bears,  and,  if  that  brand  Is 
A.'s  then  A.  This  inference,  however,  while 
sufficiently  probable  in  the  light  of  practical  ex- 
perience, is  in  truth  a  composite  one,  made  up 
of  two  steps:  (1)  First,  the  inference,  from  the 
presence  of  A.'8  usual  mark,  that  A.  placed  this 
particular  mark, , a  genuine  argument  under  the 
present  principle,  from  a  trace  to  the  source  of 
the  trace ;  and  (2)  secondly,  the  inference  from 
the  fact  that  A.  placed  it  there,  to  the  fact  of 
his  ownership  of  the  animal.  The  latter  step 
of  inference  is  the  vital  one ;  it  is  perhaps  not 
less  natural  than  the  former,  but  it  is  more 
serious  in  its  effect  It  would  seem  that  the 
latter  step  of  inference  has  been  rarely  conceded 
by  courts,  as  a  matter  of  common  law ;  though 
the  former  step  was  universally  conceded,  it 
was  said  that  the  presence  of  A.'s  brand  was  evi- 
dence of  identity  (L  e.,  of  the  animal  being  one 
of  those  originally  branded  by  A.),  but  not  of 
ownership." 

[2]  The  statute  of  1916  goes  further  than 
the  previous  legislation,  and  prohibits  the 
use  of  an  unrecorded  brand  to  prove  either 
the  ownership  or  the  Identity  of  a  branded 
animal.  The  statute  regulating  brands  does 
not  however,  attempt  to  make  recorded 
brands  the  only  evidence  by  which  ownership 
or  identity  can  be  proved,  nor  does  It  attempt 
to  make  a  recorded  brand  conclusive  evidence 
of  ownership.  If  the  statute  attempted  to 
make  a  recorded  brand  conclusive  evidence  of 
ownership  or  Identity,  or  if  It  pretended  to 
make  recorded  brands  the  exclusive  method 
of  proving  ownership  or  Identity,  then  the 
legislation  would  be  assailable;  but  the  exist- 
ence of  the  brand  law  does  not  prevent  other 
methods  of  proof,  and,  although  Randolph 
could  not  offer  evidence  of  the  Grigsby  brand, 
he  could  offer  any  other  evidence  that  he 
might  have  tending  to  show  that  Maytield 
did' not  own  the  animal. 

Sections  3  and  8  of  chapter  33,  Laws  1915, 
were  evidently  copied  word  foreword  from 
sections  5  and  14  of  a  statute  enacted  In  1905 
in  Idaho.  Sess.  Laws  Idaho  1905,  p.  352. 
There  was  a  brand  law  in  Idaho  prior  to 
1905  Just  as  there  was  a  brand  law  in  Ore- 
gon prior  to  1915;  and.  In  a  case  analogous  In 
all  its  essential  features  to  the  Instant  ac- 
tion, the  ruling  of  the  court  there  was  adverse 
to  every  contention  made  by  the  defendant 
here  concerning  the  validity  and  effect  of 
the  provisions  of  chapter  33,  Laws  1915. 
State  T.  Dunn,  13  Idaho,  9,  88  Pac.  236.  The 
present  statute  does  not  deprive  Randolph 
of  the  right  to  prove  that  Mayfleld  did  not 
own  the  animal,  for,  as  said  by  the  court  In 
State  v.  Dunn,  13  Idaho,  9,  88  Pac.  235: 

"It  is  no  more  difficult  now  than  it  ever  has 
been  to  prove  ownership  in  an  unbranded  ani- 
mal, and  this  statute  puts  the  owner  of  an  ani- 
mal branded  with  an  unrecorded  brand  in  the 
samtf  position  with  reference  to  proof  of  its  own- 
ership as  if  it  had  no  brand  on  it  at  all." 

No  additional  force  Is  given  to  the  conten- 
tion of  the  defendant  when  It  Is  argued  that 
the  act  of  1915  changes  prior  rules  of  evi- 
dence.    The  state  has  the  power  to  alter 
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rales  of  evidence.  Stated  In  general  terms, 
the  accepted  rule  Is  that  a  person  does  not 
bare  a  vested  right  In  a  rnle  of  evidence; 
and  therefore  the  Leglslatare  has  power  to 
alter  or  create  any  rule  of  evidence  so  long 
as  It  leaves  a  party  a  fair  opportunity  to 
establish  his  case  or  defense,  and  give  In  evi- 
dence all  the  facts  legitimately  bearing  on  the 
Issues  in  the  cause.  Strode  v.  Washer,  17  Or. 
50,  69, 16  Pac.  926;  Boise  Irr.  Co.  v.  Stewart, 
10  Idaho,  38,  77  Pac.  26;  10  R.  O.  L.  863; 
A.ubnm  V.  Merchant,  103  N.  Y.  143,  8  N.  B. 
484,  57  Am.  Rep.  705;  State  v.  Beach,  147 
Ind.  74,  43  N.  E.  949,  46  N.  B.  145,  36  L.  R. 
A.  179,  6  E.  C.  L.  462.  The  power  of  the 
Legislature  to  alter  rules  of  evidence  is  dis- 
cussed In  1  Wlgmore  on  Bv.  {  7,  where  the 
author  says: 

"There  can  be  no  vested  right  In  a  rnle  of  evi- 
dence. Those  rules  are  merely  methods  for  as- 
certaining facts.  It  must  be  supposed  that  a 
change  of  the  law  merely  makes  it  more  likely 
that  the  fact  will  be  truly  ascertained— either 
by  admitting  evidence  whose  former  suppression, 
or  by  suppressing  evidence  whose  former  admis- 
sion, helped  to  conceal  the  truth.  In  either  case 
no  fact  has  been  taken  a-way  from  the  party ; 
it  is  merely  that  good  evidence  has  been  given 
the  one,  or  bad  evidence  been  taken  from  the 
other.  In  any  event,  the  ascertainment  of  the 
truth  cannot  be  supposed  to  depend  on  a  par- 
ticiUar  piece  of  evidence." 

In  5  Wlgmore  on  Bv.  Supplement  Index 
(2d  Ed.)  p.  4,  the  case  of  State  t.  Dunn  Is 
cited  to  strengthen  volume  1,  |  7. 

It  Is  true  that  prior  to  IdlSi,  Grlgsby  had  a 
right  to  use  the  HXJ  brand,  but  it  is  also  true 
that  prior  to  the  first  legislation  on  the  sub- 
ject all  persons  had  the  right  to  use  the 
brand.  If  the  first  statute  was  valid  the 
sectmd  must  be  lawful,  because  there  Is  no 
difference  In  principle.  The  first  statute  pro- 
hibited proof  Off  ownership  by  an  unrecorded 
brand,  and  the  last  enactment  prohibited  ^e 
use  of  an  unrecorded  brand  to  prove  either 
ownership  or  identity.  If  the  first  statute 
was  valid,  then  the  second  Is  likewise  effec- 
tive, because  in  principle  it  is  not  different 
.  from  the  first  leglslati<m.  A  painstaking 
search  has  failed  to  discover  a  single  prece- 
dent holding  that  the  state  cannot  prohibit 
the  use  of  an  unrecorded  brand  to  prove  own- 
ership; and  if  It  be  conceded  that  this  char- 
acter of  legislation  is  unassailable,  then  it 
cannot  be  successfully  contended  that  the 
same  legislative  authority  cannot  prohibit 
proof  of  Identity  by  an  unrecorded  brand. 
Whether  viewed  In  the  light  of  well-establish- 
ed general  rules  or  measured  by  the  standard 
fixed  by  precedents,  the  rules  of  evidence 
found  in  the  act  of  1915  are  vaUd  and  enforce- 


able. It  was  not  error  to  receive  a  certified 
copy  of  the  Mayfield  certificate,  nor  was  it 
error  to  refuse  to  receive  evidence  relating 
to  the  Origsby  brand. 

[3]  The  state  relied  upon  circumstantial 
evidence  for  the  conviction  of  the  defendant; 
and  the  most  important  Item  of  circumstan- 
tial evidence  sabmltted  by  the  prosecution 
was  the  hide,  together  with  the  fact  that  it 
was  in  the  possession  of  Randolph.  The 
court  charged  the  jury  with  reference  to  cir- 
cumstantial evidence,  and  while  the  defend- 
ant does  not  object  to  the  Instruction  given, 
he  does  complain  because  of  a  refusal  to  give 
several  lengthy  requested  Instructions.  Pos- 
slbly  It  would  have  aided  the  jury  if  the  con- 
cise instruction  given  by  the  court  had  beeii 
amplified;  but,  11  the  instruction  given  can 
be  criticized  for  its  brevity,  those  requested, 
besides  some  errors  in  them,  have  the 'fault 
of  being  lengthy  and  redundant,  and  their 
very  prolixity  would  have  confused  rather 
than  Instructed  the  jury. 

The  court  refused  a  request  to  charge  the 
Jury  concerning  the  possession  of  stolen  prop- 
erty, although  the  defendant  requested  an  In- 
struction upon  that  subject  The  requested 
instruction  might  be  criticized  because  it 
used  the  words  "Is  a  circumstance  tending  to 
prove  guilt,"  and  yet  neither  party  could 
complain  if  the  court  had  employed  the  quot- 
ed language,  because  It  waa  invited  by  the 
defendant  and  did  not  prejudice  the  conten- 
tion of  the  prosecution ;  and,  therefore,  the 
court  should  have  given  the  requested  in- 
structloQ  or  one  informing  the  jury  of  the 
rules  ctmcemlng  possession  of  stolen  proper- 
ty. Tlie  refusal  to  instruct,  concerning  the 
possession  of  stolen  property,  was  prejudicial 
error,  especially  since  the  state  asked  for  a 
conviction  on  circumstantial  evidence,  and 
the  defendant  had  offered  evidence  which  he 
claimed  tended  to  explain  the  possession. 
25  Cyc.  150,  151. 

On  the  whole,  the  charge  to  the  jury  was  a 
plain,  concise,  and  understandable  statement 
of  the  rules  governing  the  jury,  and,  with  the 
single  exception  mentioned,  the  instructions 
requested  by  the  defendant  were  either  given 
in  substance  or  properly  refused  because  not 
correctly  stating  the  law.  It  is  not  necessary 
to  notice  any  of  the  remaining  assignments 
of  error,  since  th6  questions  presented  by 
them  are  not  likely  to  recur  uponi  a  eeami 
trial. 

For  the  error  mentioned,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 
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NICHOLS  T.  ORR  et  al.    (No.  8831.) 
(Supreme  Court  of  Colorado.     July  2,  1917.) 

1.  Attoknbt  and  Cliint  «=»  189— Lien— Sbt- 
ixement— pubuc  policy. 

The  law  favors  the  settlement  of  litigatdon, 
and  any  agreement  between  attorney  and  client 
which  deprives  latter  of  the  right  to  control 
his  case  before  it  is  finally  determined  is  void 
as  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {$  407-411.] 

2.  Attosnet  and  Client  «=>  176— NATiTftE  or 
Lien. 

An  agreement  between  attorney  and  client 
that  former  shall  have  share  of  fruits  of  action 
is  not  an  assignment  of  such  share,  but  merely 
creates  an  equitable  lien  on  amount  received  by 
client. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  §  381.] 

3.  Attobnkt  and  Client  «=s>189— Lien— Set- 
tlement Between  Pabtieb. 

The  right  of  the  client  to  settle  litigation  is 
not  subject  to  the  lien  of  the  attorneys  for  their 
fees  so  a*  to  defeat  the  exercise  of  it 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  §§  407-411.) 

4.  Attobney'  and  CJuent  «=»189— Lien— Set- 
tlement Between  Pasties. 

Settlement  of  litigation  where  attorney  en- 
titled to  lien  must  be  made  in  good  faith  and 
without  purpose  to  defeat  the  attorney's  claim. 
[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {§  407-411.] 

6.  Attobnet  and  Client  4=3148(3)— Lien— 

BliiECT  or  Contract. 
Where  contract  between  attorney  and  client 
provides  that  former  shall  receive  oO  per  cent, 
of  amount  of  claim,  whether  obtained  by  suit 
or  compromise,  attorney  cannot  recover  from  de- 
fendant more  than  half  the  sum  client  sees  fit 
to  accept 

[E>i.  Note.— For  other  cases,  see  Attcnney  and 
OUent  Cent  Dig.  |  352.] 

6.  Attobnet  and  Client  iS=>188—Libn— Set- 
tlement—Fraud. 
A  settlement  of  litigation  made  betwenn  de- 
fendant's attorney  of  record  and  plaintifil,  at 
letter's  instance,  and  recognizing  lien  ot  plain- 
tiff's attorneys  for  half  of  amount  paid,  la  not 
fraudulent  because  made  in  his  absence. 

(Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent  Cent   Dig.  «  407-411.] 

Error  to  District  Conrt,  Bl  Paso  Covinty; 
John  W.  Sheafor,  Jadge. 

Action  by  James  A.  Orr  and  others  against 
Cbarles  Horsey  Nichols.  From  judgment  for 
plalntUfs,  defendant  brings  error.  Judgment 
modified  and  affirmed. 

See,  also,  57  Colo.  471,  140  Pac.  792. 

W.  B.  Clark,  of  Denver,  for  plalntUF  In  er- 
ror. Orr,  Roblnett  &  Mason,  of  Colorado 
Springs,  for  defendants  In  error. 

TELLER,  J.  The  defendants  in  error  were 
attorneys  for  one  Katres  In  an  action  In 
wbi<^  they  obtained  a  judgment  against  the 
plalntifr  In  error  In  the  sum  of  $4,250.  Tbey 
served  npon  the  defendant  In  tbat  suit,  and 
upon  bis  attorney,  notice  of  an  attorney's 
Hen  claim,  Including  a  statement  that  their 
services  were  rendered  under  a  written  con- 


tract by  wbldi  they  were  to  receive  one-half 
of  the  amount  of  claim  obtained  by  suit,  or 
oompromlse.  The  defendant  brought  the 
case  to  this  court  on  error,  and  an  application 
was  made  for  a  supersedeas  and  a  brief  filed 
In  support  thereof.  In  the  meantime  there 
was  some  correspondence  between  the  attor- 
neys In  which  the  attorneys  for  the  plaintiff 
were  Informed  that  the  defendant  would  pay 
$1,500,  and  no  more,  to  plaintiff  in  settle- 
ment of  the  ease.  This  offer  was  rejected  by 
the  attorneys.  A  few  days  after  the  docket- 
ing of  the  case  In  this  court,  Katres,  the 
plaintiff,  appeared  at  the  office  of  the  attor- 
ney for  defendant  Nichols,  and  the  case  was 
settled.  Thereuiwn  a  release  was  prepared, 
which  plaintiff  executed,  by  which  he  re- 
ceived $25,  the  amount  of  costs  paid  by  him, 
doctor's  bills  and  hospital  bills  to  the  amoui^t 
of  $250  were  paid,  and  he  received  in  addi- 
tion the  sum  of  $500.  The  release  further 
provided  that  $750,  one-half  of  the  agreed 
sum  to  be  paid  In  settlement  of  the  suit 
should  be  paid  to  the  attorneys  for  irialntlff. 

Defendants  in  error  refused  to  accept  said 
sum.  Later  they  caused  the  writ  of  error  to 
be  dismissed,  upon  the  ground  that  the  Judg- 
ment had  been  settled.  67  Colo.  471, 140  Pac. 
792.  They  then  began  an  action  against  Nich- 
ols to  recover  one-half  of  the  amount  of  said 
judgment.  Judgment  was  entered  In  their 
favor  for  $2,125;  the  court  finding  that  the 
plaintiffs  had,  by  virtue  of  said  contract  of 
employment,  become  equitable  assignees  of 
one-half  of  the  judgment  as  soon  as  It  .was 
rendered,  and  further  that  the  act  of  settle- 
ment by  defendant,  who  had  knowledge  of 
said  contract,  "constituted  collusion  and 
fraud  In  law  on  the  part  of  defendant  as 
against  the  rights  of  the  plaintiffs  to  a  lien 
npon  said  judgment." 

Error  is  alleged  In  said  findings  and  judg- 
ment The  grounds  urged  for  reversal  are 
that  it  being  still  uncertain  what  the  result 
of  the  litigation  would  l>e,  Katres  had  the 
right  to  settle  the  case,  whether  or  not  the 
attorneys  consented  to  such  action;  that  he 
did  so  settle  it;  and  that  the  amount  due 
to  the  attorneys  under  their  contract  with 
him  was  tendered  to  them. 

[1]  The  law  favors  the  settlement  of  litiga- 
tion, and  any  agreement  which  deprives  a 
litigant  of  the  right  to  control  his  case,  be- 
fore it  Is  finally  determined,  Is  void  as 
against  pnbllc  policy.  6  O.  J.  789,  and  cases 
dted.  This  right  is  not  subject  to  the  stat- 
utory lien  of  attorneys  for  their  fees,  so  as 
to  defeat  the  exercise  of  It  The  most  that 
an  attorney  can  claim  is  to  share  in  the  pro- 
ceeds of  the  settlement  Standidge  v.  Chi- 
cago Rys.  Co.,  254  111.  624,  98  N.  E.  963,  40 
L.  R.  A.  (N.  S.)  529,  Ann.  Cas.  1913G,  66. 

For  the  defendants  in  error  It  Is  contended 
that  their  contract  of  employment  gave  them 
an  equitable  interest  tn  the  judgment,  as  the 
trial  court  held. 
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The  contract  provided  that  they  should 
receive  for  th^lr  services  "50  per  cent  of  the 
amount  of  said  claim,  whether  the  same  be 
obtained  by  suit  or  compromise."  It  fur- 
ther provided  that  they  might  "compromise 
said  claim  for  such  an  amount  as  shall  be  sat- 
isfactory to  both  parties  hereto." 

It  will  be  observed. that  no  attempt  was 
made  to  limit  a  settlement  to  such  an  amount 
as  might  be  satisfactory  to  the  attorneys. 
In  other  words,  the  attorneys  could  not  com- 
promise the  case  without  the  consent  of  the 
dlent,  but  there  was  no  such  restriction  on 
him  in  the  attorney's  favor. 

[2,3]  In  support  of  the  proposition  that 
they  were  equitable  asslg^nees  of  a  portion  of 
the  Judgment,  defendants  in  error  dte  several 
cases,  only  one  of  which,  for  reasons  herein- 
after appearing,  need  be  considered.  That 
one  is  Bell  v.  Lake  County,  26  Colo.  App.  192, 
141  Pac.  861.  That  ca%e  involved  the  fee 
whl(A  the  holder  of  a  Judgment  bad  agreed  to 
pay  for  its  collection.  The  Judgment  debtor 
had  notice  of  the  contract  by  which  the  at- 
torney was  to  have  20  per  cent  of  the  Judg- 
ment for  his  services  in  collecting  it  The 
Judgment  had  been  affirmed  in  this  court 
The  parties  were  therefore  dealing  with  a 
specific  fund,  a  liquidated  sum ;  and  a  con- 
tract to  give  a  percentage  of  it  might  if  such 
were  the  fair  Import  of  its  meaning,  properly 
be  hdld  to  constitute  an  equitable  assignment 
of  that  percentage.  We  must  assume  that 
the  contract  there  under  consideration  was 
of  that  character;  but  the  statement  in  the 
opinion  that  a  contract  between  client  and 
attorney  for  payment  out  of  a  Judgment  "re- 
covered or  to  be  recovered"  operates  as  a 
binding  equitable  assignment  is  too  general 
and  cannot  be  accepted.  It  is  said  in  the 
opinion  that  such  a  contract  creates  a  Uoi 
upon  the  specific  fund,  which  contradicts  the 
statement  that  it  amounts  to  an  assignment 
A  lien  is  a  "charge  upon"  property;  whUe 
an  assignment  creates  an  "interest  in"  prop- 
erty. In  the  one  case,  the  property  can  be 
conveyed  subject  to  the  lien;  In  the  other 
case,  the  portion  assigned  can  be  conveyed 
only  by  the  assignee,  who  is  a  co-owner  with 
the  assignor. 

Until  there  Is  a  final  determination  of  the 
litigation,  the  client  is,  as  we  have  seen,  able 
to  control  the  suit  and  settle  the  case.  That 
being  so,  his  agreement  that  the  attorney 
shall  have  a  share  of  the  fruits  of  the  action 
cannot  be  held  to  amount  to  an  assignment 
of  such  share.  Thus  to  hold  Is  to  deprive  the 
client  of  a  right,  which,  on  grounds  of  public 
policy,  he  is  not  allowed  to  contract  away. 
The  law  gives  a  lien  "on"  and  not  an  in- 
terest "in"  the  demand  in  suit  or  the  judg- 
ment rendered  therein.  In  Fillmore  v.  Wells, 
10  Colo.  228,  15  Pac.  343,  3  Am.  St  Rep.  567. 
this  court  said : 

"The  attorney's  lien,  whether  under  the  stat- 
ute or  at  common  law,  is  equitable  in  its  nature. 
•  •  •  It  is  not  property  in  the  thing,  which 
gives  a  right  of  action  at  law.  It  is  a  charge 
upon  the  Uiing,  which  ia  protected  in  equity." 


In  B.  &  C.  S.  Co.  ▼.  Pless,  9  Colo.  112.  10 
Pac.  652,  this  court  said : 

"The  statutory  lien  is  a  security  of  the  benefit 
of  which  the  attorney  may  or  may  not  avail 
himsell" 

This  is  the  holding  in  other  Jurisdictions. 
In  Fischer-Hansen  v.  Bklyn.  Heights  R.  Co., 
173  N.  y.  482,  66  N.  B.  395,  in  discusstog  the 
attorney's  lien  law,  the  court  said : 

"But  did  the  Legislature,  in  its  effort  to  pro- 
tect attorneys,  intend  to  sacrifice  the  client  by 
preventing  him  from  making  an  honest  settle- 
ment of  his  own  cause  of  action?  Did  it  mean 
to  overturn  the  ancient  and  honored  rule  of 
law  that  settlements  are  to  be  encouraged,  by 
giving  the  attorney  power  to  insist  that  the 
litigati(Ni  must  continue  until  he  consents  that 
it  should  stop?  Did  it  intend  to  so  tie  the  hands 
of  the  client  that  he  could  not  settle  his  own 
controversy  without  the  permission  of  his  attor- 
ney? A  cause  of  action  is  not  the  property  of 
the  attorney,  hut  of  the  client  The  attorney 
owns  no  part  of  it,  for  a  lien  does  not  i^ve  a 
right  to  property,  but  a  charge  upon  it  As  it 
is  merely  incidental  and  for  the  purpose  of  se- 
curity only,  it  would  not  be  reasonable  to  hold 
that  the  Legislature  intended  it  should  be  the 
means  of  blo(^ing  an  honest  and  geniune  ad- 
justment of  controversies.  We  think  the  lien 
IS  subject  to  the  right  of  the  client  to  settle  in 
good  faith,  without  regard  to  the  wish  of  the 
attorney,  and  we  so  held  in  the  Peri  Case,  where 
we  declared  that  'the  existence  of  the  lien  does 
not  permit  the  plaintiffs  attorney  to  stand  in 
the  tv^y  of  a  settlement'  The  tight  of  the  par- 
ties to  this  settlement  is  absolute,  and  the  set- 
tlement determines  the  cause  of  aiction  and  liq- 
uidates the  claim.'.' 

To  the  same  ^ect  are  the  following  cases : 
In  re  Baxter  &  Co.,  154  Fed.  22,  83  O.  O.  A. 
106;  Sutton  t.  Chicago  Ry.  Co.,  258  111.  551, 
101  N.  G.  940;  O'Connor  t.  St  Louis  Transit 
Co.,  188  Mo.  641,  97  S.  W.  160,  116  Am.  St 
Rep.  496,  8  Ann.  Cas.  703 — all  of  which  bold 
that  In  making  settlement  the  lien  of  the  at- 
torney must  be  taken  into  consideration,  and 
his  share  of  the  sum  received  be  given  him. 
In  the  Illinois  case  above  cited,  the  court 
said: 

"The  Attorney's  Lien  Act  in  no  wise  deprives 
a  plaintiff  of  the  complete  control  of  his  action. 
In  case  of  a  settlement  the  only  right  that  an 
attorney  with  such  a  contract  has  is  to  insist 
that  his  lien  attach  to  the  amount  agreed  to  be 
paid  his  client  in  the  settlement" 

[4]  Such  settlement  must  however,  be 
made  in  good  faith,  and  without  purpose  to 
defeat  the  attorney's  claim. 

It  is  urged  that  because  of  the  finding  of 
fraud  by  the  trial  court  the  case  does  not 
come  under  the  authorities  dted.  Counsel 
rely  on  Desaman  v.  Butler  Bros.,  118  Minn. 
198,  136  N.  W.  747,  Ann.  Cas.  1913E,  642,  to 
support  the  finding  of  collusion  and  fraud. 
In  that  case  the  plalntifF  had  recovered  a 
Judgment  of  $3,000,  of  which  the  attorney 
was,  by  contract,  entitled  to  one-half.  While 
an  appeal  from  that  judgment  was  pending, 
the  defendant  according  to  the  court's  state- 
ment, "sought  out  plaintiff,  and  sent  him 
from  Duluth  to  an  attorney  at  Chicago,  and, 
unknown  to  both  this  applicant  and  to  de- 
fendant's attorney  of  record,  settled  by  pay- 
ing plalntUT  $700,  and  obtained  a  stipulation 
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dlsmlssiiig  the  appeal  and  the  case,  without 
costs    to  either  party." 

[B.  I]  In  the  case  at  bar  it  is  nndisputed 
tbat  the  plaintiff  came  from  Colorado  Springs 
to  I>enTer,  of  his  own  volition,  went  to  the 
office    of  the  defendant's  attorney,  and  an- 
nounced that  be  wished  to  settle  the  case. 
One-lialf  of  the  sum  to  be  paid  in  settlement 
was  reserved  for  and  subsequently  tendered 
to  tlie  attorneys.    This  was  in  strict  accord 
with  their  contract,  which  gave  them  one- 
balf  of  the  amount  of  the  claim,  ''whether 
obtained  by  suit  or  compromise."     This  lan- 
gaage,  considere'd  in  the  light  of  the  law 
which  gives  the  client  the  right  to  compro- 
mise the  claim,  affords  no  basis  for  a  claim 
of  more  than  one-balf  of  such  sum  as  Katres 
sa^r  fit  to  accept.    The  only  ground  for  com- 
plaint Is  that  the  settlement  was  made  in 
the  absence  of  the  attorneys  for  plaintiff. 
Assuming,  as  we  properly  may,  that  the  offer 
of  $1,500  in  settlement  was  rejected  by  de- 
fendants  in   error    after  consultation   with 
their  client,  it  follows  that  Katres  knew  that 
snch  gam,  and  no  more,  would  be  paid,  and 
that  hJs  attorneys  would  not  consent  to  its 
acceptance.    Coming,  as  he  did,  to  defend- 
ant's attorney  without  notice  to  his  attor- 
neys, indicates  that  he  was  willing  to  accept 
the  offer  of  $1,500,  and  he  did  not  think  best 
to  have  his  counsel  present.    Defendant's  at- 
torney   also   knew   that   Katres'   attorneys 
wonld  not  approve  the  settlement;   and,  un- 
less it  be  held  that  they  had  a  right  to  be 
present  so  as  to  dissuade  their  client  from 
accepting 'defendant's  offer,  no  blame  attaches 
to  any  one  for  the  settlement  In  the  absence 
of  the  attorneys. 

The  case  of  Curtis  t.  Metropolitan  St.  Ry. 
Co.,  118  Mo.  App.  341,  94  S.  W.  762,  presents 
somewhat  similar  features.  The  attorneys 
had  perfected,  by  notice,  a  lien  for  one-half 
the  amount  recovered  by  suit  or  compromise. 
A  Judgment  was  obtained  for  $1,000.  While 
a  motion  for  a  new  trial  was  pending,  the  de- 
fendant paid  the  plaintiff  $200,  secured 
written  direction  for  the  dismissal  of  the 
cause,  and  assumed  the  discharge  of  the  at- 
torneys' Uea.  The  court  rejected  the  con- 
tention, made  also  in  this  case,  that  on  the 
entry  of  Judgment  the  attorney's  fee  became 
liquidated,  and  that  the  attorney  became  an 
equitable  owner  of  one-half  of  the  Judgment 
It  was  pointed  out  that  such  a  result  follow- 
ed only  when  the  litigation  had  been  finally 
dooed,  and  the  ability  to  collect  the  Judgment 
In  full  was  beyond  question.  The  Missouri 
statute  provides  that  the  lien  "cannot  be  af- 
fected by  any  settlement  between  the  parties 
before  or  after  Judgment"    The  court  said: 

"In  the  statute  before  us  we  find  ao  provision 
for  the  liqaidotion  of  the  amount  of  the  at- 
torney's fees  by  the  mere  rendition  of  a  Judg- 
ment  that   does  not   end   the  litigation.     The 


statnte  preserves  the  lien,  bat  the  liquidation 
of  a  contingent  fee  does  not  occar  until  the 
final  end  of  litigation  or  until  the  making  of  an 
honest  settlement  by  the  parties.    *    •    • 

"But  it  is  urged  that  the  settlement  was  not 
honest  because  plaintiiTs  attorneys  were  ig- 
nored. A  settlement  made  by  the  parties  for 
the  purpose  of  defrauding  the  attorneys  out  of 
the  whole  or  a  part  of  their  lien  would  be  brush- 
ed aside  and  disregarded;  but  tlie  statute  does 
not,  directly  nor  inferentially,  abrogate  the  an- 
cient rule,  universally  followed,  that  not  only 
permits  but  encourages  parties  litigant  to  meet 
and  adjust  their  differences,  either  with  or  with- 
out the  presence  and  aid  of  their  attorneys.  A 
party,  for  various  reasons,  may  prefer  not  to 
nave  his  attorney  present  during  the  compro- 
mise negotiations,  and  may  even  prefer  not  to 
consult  with  him  about  them.  He  may  think 
that  the  presence  of  an  attorney  would  have  a 
bad  effect  upon  his  adversary  and  thereby  in- 
terfere with  the  success  of  the  negotiations. 
Many  attorneys  are  far  abler  in  advocacy  than 
in  compromise.  Or  he  may  fear  that  his  attor- 
ney might  attempt  to  dissuade  him  from  his 
purpose  to  settle  and  succeed  in  turning  him 
from  a  course  which  he  desires  to  pursue. 

"The  relation  of  client  and  attorney  is  analo- 
gous to  that  of  principal  and  agent,  and,  as  the 
cause  of  action  is  the  property  of  the  client, 
and  the  right  to  dispose  of  it  is  exclusively  his, 
he  must  be  left  free — so  long  as  he  acts  witlfin 
the  bounds  ot  good  faith— to  exercise  his  own 
judgment  in  the  compromise  of  his  demand  and 
in  determining  when  and  for  what  purpose  ha 
will  invoke  the  aid  of  his  attorney." 

It  was,  accordingly,  held  that  the  attorneys 
were  entitled  to  recover  $200  from  the  defend- 
ant in  the  original  action.  The  court  found 
there  was  no  fraud  in  the  settlement,  the 
plaintiff  receiving  an  amount  satisfactory  to 
her,  and  the  lien  of  the  attorney  being  recog- 
nized. 

The  case  at  bar  is  very  different  from  the 
Desaman  Case,  in  that  the  settlement  was 
not  initiated  by  the  defendant,  it  was  made 
by  defendant's  attorney  of  record  at  the  in- 
stance of  the  plaintiff,  and  It  recognized  the 
lieu  of  plaintiff's  attorneys  for  one-half  of 
the  amount  paid.  Under  the  facts  disclosed 
by  the  record,  we  cannot  say  that  Katres 
might  not  in  good  faith  have  preferred,  as  is 
suggested  in  the  foregoing  quotation,  to  con- 
duct the  negotiations  himself  without  the  aid 
of  or  Interference  by  his  counsel.  The  re- 
citals in  the  release  indicate  that  he  was  dls- 
satisfl^  with  the  contract  and  that  he  would 
not  be  disposed  to  depend  further  on  his  at- 
torneys. 

We  cannot  agree  that  the  settlement  was 
fraudulent  or  collusive.  The  conclusions 
above  stated  are  in  accord  with  the  views 
expressed  in  the  case  of  Gooding  &  Wessels 
V.  Lyon  (No.  859S)  106  Pac.  504,  recently  de- 
cided. 

The  plaintiffs  are  entitled  to  recover  $750 ; 
but,  since  that  sum  was  tendered  them,  they 
should  pay  the  costs  in  both'  courts. 

The  Judgment  will  be  modified  accordingly 
and  affirmed. 

Affirmed. 
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GOODING  et  «L  ▼.  LTON.    (No.  8598.) 
(Supreme  Court  of  Colorado.     July   2,  1917.) 

1.  Attoknet  and  Client  «=»189— Clieht's 
Right  to  Discontinue  Litigation. 

A  client  has  a  right  to  discontinue  his  liti- 
iration  without  knowledge  or  consent  of  his  at- 
torneys, where  there  is  no  intention  to  take  ad- 
vantage of  the  attorneys;  honest  settlements 
by  parties  being  encouraged  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {i  407-411.] 

2.  Attorney  and  Client  «=»190(1)— Right 
TO  Cha'boino  Lien— DiamssAL  ov  Sdit  bt 
Client. 

After  a  client  had  dismissed  his  suit  with- 
out attorney's  knowledge  and  without  receiring 
consideration  for  the  dismissal,  the  attorney  was 
not  entitled  to  enforce  a  charging  lien  under 
Mills'  Ann.  St.  1912,  {  293,  proTiding  that  at- 
torneys shall  have  a  lien  on  any  and  all  claims 
and  demands  in  suits  for  fees  or  balance  of  fees 
due  or  to  become  due  from  a  client 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {  412.] 

8.  Attobnet   and    Client   «=s>192(2)  —  Bw- 

rOBCEKENT    OF   ClIABOING    LiBN— PLEADIN 9. 

In  proceeding  to  enforce  an  attorney's  charg- 
ihfc  lien,  every  fact  essential  to  existence  of  lien 
must  be  pleaded. 

VEd.  Note.— For  other  cases,  see  Attorney  and 

Sent,  C«it.  Dig.  t  427.] 

4.  Attobnet    and    Client   ^=>  192(2)  —  Ew- 

FOBCEMENT  OF  CHABOINO  IiIEN— BUBDEN   OF 

Pboof. 
In  proceeding  to  enforce  an  attorney's  charg- 
ing lien,  plaintiff  has  the  burden   of  showing 
that  he  comes  within  the  lien  statute. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  {  427.] 

En  Banc:  Error  to  District  Court,  Routt 
County. 

Action  by  A.  M.  Gooding  and  another 
against  Elbert  J.  Loron.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 

A.  M.  Gooding,  Arthur  L.  Wessels,  and  A. 
M.  Gooding,  Jr.,  all  of  Steamboat  Springs, 
for  plaintiffs  in  error.  Edward  C.  Stlmson 
and  Page  M.  Brereton,  both  of  Denver,  for 
defendant  in  error. 


AliLEN,  J.  This  case  Is  an  outgrowth  of 
Lane  v.  Lyon.  57  Colo.  167,  140  Pac.  198. 
The  opinion  of  this  court  in  that  case  recites 
the  following  facts: 

"Lane  and  Lyon  entered  into  a  written  con- 
tract for  the  trade  and  sale  of  certain  real  es- 
tate and  personal  property.  Afterwards  Lane 
commenced  an  action  against  Lyon  to  enforce 
the  specific  performance  of  this  contract,  and 
for  damages  and  other  relief.  Gooding  and  Wea- 
sels were  Lane's  attorneys,  and  had  a  written 
agreement  with  him  whereby  they  were  to  re- 
ceive a  contingent  foe  of  $2,000  on  the  termina- 
tion of  the  cause  in  his  favor.  It  appears  that 
this  fee  was  to  be  paid  by  a  conveyance  of  the 
real  estate  involved.  After  the  issues  were  join- 
ed, defendant  moved  for  judgment  on  the  plead- 
ings, which  was  sustained  and  the  action  dis- 
missed. Plaintiff,  by  his  counsel,  Gooding  and 
Wessels,  then  sued  out  a  writ  of  error  from  this 
court,   and  lodged  the   record   with   the   clerk. 


After  the  writ  of  error  was  aned  oat.  Lane  and 
Lyon,  without  the  knowledge  or  consent  of  Good- 
ing and  Wessels,  settled  the  controversy,  and 
filed  a  written  request  that  the  action  be  dis- 
missed at  the  cost  of  plaintiff." 

The  above  case  In  this  court  was  dismiss- 
ed in  accordance  with  the  written  request  of 
Lane  and  Lyon,  the  respective  parties  In  the 
action.  Afterwards  and  on  January  5,  1914, 
Gooding  and  Wessels  filed  in  the  district 
court,  in  the  same  case,  a '  petition  against 
Lane  and  Lyon.  So  far  as  Lyon,  now  de- 
fendant in. error,  is  concerned,  this  is  a  pro- 
ceeding brought  by  Gooding  and  Wessels, 
plaintiffs  in  error  and  petitioners  below,  to 
enforce  against  Lyon  an  attorney's  charging 
lien.  Upon  a  trial  to  the  court  in  this  pro- 
ceeding a  judgment  was  rendered  in  favor 
of  Lyon.  To  review  this  Judgment,  the  pe- 
titioners, Gooding  and  Wessels,  have  sued 
out  a  writ  of  error. 

The  attorney's  charging  lien  Is  claimed  by 
Gooding  and  Wessels  under  the  provisions  of 
section  242,  R.  S.  1906;  sectton  293,  Mllla' 
Ann.  Sts.  1912.    This  statute  provides: 

"All  attorneys  and  counselors  at  law,  shall 
have  a  lien  on  any  money,  prop>erty,  choses  in 
action,  or  claims  and  demands  in  their  hands, 
and  on  any  judgm«it  the^  may  have  obtained, 
or  assisted  in  obtaining,  in  whole  or  in  part, 
and  on  any  and  all  claims  and  demands  in  suit, 
for  anv  fees  or  balance  of  fees,  due  or  to  be- 
come due  from  any  client" 

It  is  evident,  of  course,  that  there  never 
was  any  judgment  in  favor  of  Lane,  in  con- 
nection with  this  case,  and  therefore  there 
was  no  judgment  to  which  the  attorneys^ 
charging  lien  of  Gooding  and  Wessels  could 
attach.  The  theory  of  plaintiffs  in  error  ap- 
pears to  be  that  they  have  or  had  a  lien  on 
the  "cause  of  action"  in  favor  of  1>uie. 
The  judgment  of  the  district  court,  however, 
which  was  in  favor  of  Lyon  In  the  case  of 
Lane  t.  Lyon,  amounted  to  an  adjudication 
that  there  was  no  "cause  of  action"  or  daim 
and  demand  against  Lyon.  If  that  judg- 
ment concluded  Lane's  attorneys,  then  they 
are  in  no  position  to  claim  that  there  ever 
was  a  cause  of  action  in  favor  of  Lane  to 
which  their  lien  could  attach.  It  Is  not  nec- 
essary, however,  to  pass  upon  tlie  proposition 
just  mentioned. 

The  proof  in  this  case  fails  to  disclose  that 
Lyon  paid  anytlUng  to  Lane  as  and  for  a 
claim  or  demand  existing  in  Lane's  favor. 
There  Is  no  evidence  tliat  at  the  time  of  the 
settlement  either  Lane  or  Lyon  believed  or 
assumed  that  there  was  in  existence  a  cause 
of  action  in  Lane's  favor.  The  case  at  bar 
was  tried  In  the  absence  of  Lyon  and  his 
witnesses.  There  was  some  reference  in  the 
testimony  of  petitioners,  Gooding  and  Wea- 
sels, to  the  settlement  made  by  and  between 
Lane  and  Lyon  and  to  the  stipulation  entered 
into  between  them,  but  not  to  the  terms  of 
the  settlemait  The  only  stipulation  ap- 
pearing in  the  record  Is  that  which  Is  set 
forth  in  Lyon's  answer.    According  to  that 
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stipulation.  Lane  and  Lyon  simply  agreed  to 
Jiave  the  action  dlsmiased  and  adjusted  the 
coats  and  expenses  between  them;  neither 
paying  anything  to  the  other  In  considera- 
tion of  the  dismissal.  It  appears  to  be  as- 
sumed in  the  argument  on  both  sides  that 
tills  stipulation  sets  forth  all  the  terms  of 
the  settlement,  and  ill  therefore  seems  con- 
ceded that  Lyon  paid  Lane  nothing  in  con- 
sideration of  the  settlement.  It  Is  contend- 
ed, however,  by  Qoodlng  and  Weasels  that 
tlie  stipulation  was  entered  into  for  the 
pnrpose  of  cheating  and  defrauding  Ooodlng 
and  Wessels  out  of  their  compensation  due 
from  Lane.  The  evidence  does  not  sustain 
this  contention.  The  proof  falls  to  establish 
that  Lyon  did  anything  at  any  time  with  the 
intention  of  defeating  any  claim  of  Ooodlng 
and  Wessels,  or  that  the  settlement  between 
l4Uie  and  Lyon  was  fraudvdent  and  ooUu- 
aive. 

[1]  There  Is  no  question  but  that  Lane 
bad  the  right  to  discontinue  the  litigation. 
Mesa  Cktunty  Nat.  Bank  v.  Berry,  24  Oolo. 
App.  487,  491, 135  Pbc.  129.  He  also  bad  the 
rig^t  to  settle  the  case  without  the  knowl- 
edge or  consent  of  his  attorneys.  Honest 
settlements  by  parties,  made  with  no  inten- 
tion to  take  advantage  of  their  attorneys, 
but  for  the  simple  purpose  of  ending  the 
litigation,  are  praiseworthy  and  should  be 
encouraged.  6  Corpus  Juris,  p.  788,  {  402. 
The  law  encourages  settlements  and  does  not 
permit  attorneys'  liens  to  stand  In  the  way 
of  them.  Burpee  v.  Townsend,  29  Misc.  Rep. 
681,  61  N.  X.  Supp.  467. 

[2]  Under  the  facts  of  this  case,  we  can 
adopt  the  language  of  the  opinion  in  the  case 
of  Rowe  V.  Fogle,  88  Ky.  105,  10  S.  W.  426, 
2  L.  B.  A.  708,  as  follows: 

"Suppose ,  •  *  •  that  the  plaintiff  regards 
his  claim  as  worthless,  and  proposes  to  witli- 
draw  it  from  the  attorney  or  to  dismiss  it  after 
suit  has  been  instituted,  is  the  statute  giving  the 
lien  to  be  so  construed  as  to  prevent  an  aban- 
donment of  the  claim,  if  done  in  good  faith,  and 
not  with  a  view  of  defeating  the  lien?  Such  a 
eonstruetlon  would  result  in  useless  litigation, 
and  compel  the  payment  by  the  defendant  to  the 
attorney  of  the  plaintiff  of  his  fee,  or  to  sub- 
mit to  a  litigation  upon  the  alleged  cause  of 
action,  when  both  parties  plaintiff  and  defend- 
ant agree  that  no  recovery  can  be  had. 

"Where  the  defendant  has  paid,  or  agrees  to 
I>ay,  the  plaintiff  for  withdrawing  the  suit,  or 
the  claimant  receives  a  coiisideration  for  for- 
bearing to  sue  whm  the  claim  is  in  the  liands 
of  the  attorney,  and  so  known  to  tlie  defendant, 
the  rule  would  be  different.    •    •    * 

"In  this  case,  both  the  parties,  plaintiff  and 
defendant,  agreed  that  the  action  m  which  the 
lien  is  asserted  should  be  dismissed,  each  party 

Saying  his  own  costs.  Nothing  was  recovered 
y  the  defendant  from  the  plaintiff,  and  no  re- 
covery bad  by  the  latter,  and  there  is  nothing 
in  the  record  showing  that  tite  object  to  be  ac- 
ecHnplished  was  to  defeat  the  claim  of  the  attor- 
neys for  their  services." 

To  the  same  ^ect  Is  the  case  of  Schrle- 
yer  r.  Brooklyn  Heights  R.  Co.,  30  Misc.  Bep. 
14S,  61  N.  T.  Supp.  644,  890,  where  the  court 
said: 


"The  canse  of  actiMi  merges  in  the  settlement. 
There  is  then  no  cause  of  action  left  for  the 
attorney's  lien  to  attach  to.  His  lien  is  deter- 
mined by  the  settlement  The  amount  agreed 
to-  l>e  paid  in  settlement  is  then  all  that  his  lien 
covers.  If  nothing  is  to  be  paid  in  settlement, 
his  lien  is  gone." 

[}i  4]  In  &  proceeding  to  enforce  an  attor- 
ney's charging  lien,  every  fact  essential  to 
the  existence  thereof  must  be  stated  in  the 
pleading.  6  O.  J.  802,  {  423.  The  burden  of 
proof  is  on  the  plaintifr  to  show  that  he 
comes  within  the  lien  statute  by  establishing 
the  facts  alleged  in  his  complaint  or  peti- 
tion. 6  O.  J.  808,  S  424.  There  Is  no  show- 
ing In  the  record  tliat  the  trial  court  did  not 
consider  the  pleadings  and  proof  in  render- 
ing its  judgment,  and  it  wUI  therefore,  be 
presumed  that  the  pleadings  and  proof  were 
properly  considered;  and,  there  being  no 
showing  to  the  contrary,  It  Is  presumed  that 
the  dismissal  was  bfused  upon  some  good  and 
sufficient  ground.  4  O.  J.  762,  {  2706.  There 
is  insufficient  evidence  in  this  case  1X>  attndi 
any  liability  upon  Lyon,  and  under  the  evi- 
dence in  the  record  the  court  was  right  in 
rendering  Judgment  in  Icon's  favor. 

This  opinion  Is  In  accord  with  the  opinion 
of  this  court  in  the  case  of  Nichols  t.  Orr 
et  aL  (No.  8631)  166  Fac.  561. 

The  Judgment  is  affirmed. 

Affirmed. 

(m  Kan.  422) 
liARSON  et  al  v.  CITT  OF  OTTAWA. 

(No.  21307.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 

(Svtlahut  by  the  Court.) 

MUNICIPAI.  COBPOSATIONB  «=»466(1)— PtTBMO 
IlfFBOVKMBRTS— ABSESSMBNTS. 

An  addition  to  a  city  of  the  second  class  was 
platted  into  parcels  that  were  1,296  feet  long 
and  409J}  feet  wide,  the  ends  of  which  abutted 
upon  a  street  that  was  about  to  be  paved.  The 
assessment  for  the  pavement  was  extended  by 
the  city  authorities  to  the  center  of  the  tract 
abutting  on  the  street.  In  a  controversy  as  to 
the  validity  of  the  assessment,  it  is  held  that  the 
addition  must  be  regarded  as  platted  land,  and 
as  the  tract  in  question  in  the  addition  is  sur- 
roanded  by  streets,  it  is  held  that  it  constitutes 
a  block  within  the  meaning  of  the  statute  re- 
lating to  assessments,  although  it  is  much  lar- 
ger tian  other  bloclcs  within  the  city,  and  there- 
fore the  extension  of  the  assessment  to  the  cen- 
ter of  the  block  is  adjudged  to  be  valid.  ' 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1094.  1097,  1099.] 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  Eph  Larson  and  another  against 
the  City  of  Ottawa.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

F.  M.  Harris,  of  Ottawa,  for  appellant 
Page  &  Oakes,  of  Ottawa,  for  appellees. 

JOHNSTON,  C.  J.  This  was  an  action 
Inrought  by  Eph  Larson  and  Matt  Sweet 
against  the  dty  of  Ottawa  to  determine  the 
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Talldlty  of  on  assessment  to  pay  for  tbe  pav- 
ing of  Ash  street  In  that  city  between  Sixth 
and  Seventh  streets.  The  case  was  submit- 
ted upon  an  agreed  statement  of  facts,  from 
which  the  trial  court  determined  that  the  aS' 
sessment  as  made  by  the  dty  was  improper, 
and  should  be  enjoined.  The  following  plat 
shows  the  location  of  the  district  in  ques- 
tion: 
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Baldwin  &  Taylor's  addition  was  platted 
when  the  west  line  of  the  city  limits  was 
Ash  street,  and  this  addition  extended  west 
1,296  feet  As  will  be  seen  from  the  plat, 
the  addition  is  divided  into  eight  lots.  The 
district  assessed  by  the  city  for  the  tax  in- 
cluded lots  2  and  4.  Plaintiffs'  property  con- 
sists of  lot  4.  There  are  no  intersecting 
streets  between  lots  2,  4,  6,  and  8;  these  lots 
forming  one  continuous  tract  extending  from 
Ash  street  to  Beech  street  On  the  east  side 
of  Ash  street  for  the  distance  improved  Is 
block  118,  which  is  divided  into  lots  25  feet 
wide  and  150  feet  long,  fronting  on  Ash 
sti'eet.  The  trial  court  determined  that  the 
assessment  should  extend  only  to  the  middle 
of  lot  2,  designated  by  the  trial  court  as  block 
2. 

The  city  appeals  and  contends  that  since 
there  are  no  streets  Intersecting  the  tract 
between  Ash  and  Beech  streets  and  Sixth 
and  Seventh  streets,  the  whole  tract  constl- 
tntes  a  block,  being  surrounded  by  streets, 
and  that  the  assessment  district  properly  ex- 
tends to  the  center  of  such  block ,  while  the 
plaintiffs  contend  that  the  tract  should  not 
be  regarded  as  platted  land,  and  in  no  event 
should  the  assessment  extend  further  than 


300  feet  west  of  Aflh  street,  and  that  tf  it 
should  be  regarded  as  platted  ground,  each 
one  of  the  lots  should  be  considered  as  a 
block,  and  that  the  assessment  district  should 
therefore  only  extend  to  the  center  of  lot  2. 
Two  methods  of  asnessing  property  for  the 
improvement  of  the  dty  streets  are  authoriz- 
ed.    If  the  property  Is  platted,  the  assess- 
ments are  to  be  made  upon  each  block  sep- 
arately on  all  lots  and  pieces  of  ground  to 
the  center  of  the  block  on  either  side  of  such 
street.    Gen.  Stat  1915,  |  1705.    If  the  land 
abutting  on  the  street  is  not  platted  into  lots 
and  blocks,  the  assessments  are  to  be  made 
on  the  pieces  of  ground  adjoining  the  street 
improved  to  the  distance  of  300  feet  from 
such  street    If  the  ground  in  the  addition  In 
question   can  be  regarded  as  platted  terri- 
tory the  assessment  must  be  extended  to  the 
center  of  the  block,  and  if  it  is  unplatted 
ground  the  assessment  must  be  extended  300 
feet  west  of  Ash  street    In  this  case  the  ad- 
dition has  been  platted  in  the  usual  way,  ex- 
cept  that  perhaps  the  blocks  are  larger  than 
many  of  the  blocks  in  the  city;  that  is,  the 
blocks  are  1,296  feet  long  and  402.6  feet  wide, 
while  the  lots  are  about  325  feet  wide  and 
402.5  feet  long.     There  is  no  standard  pro- 
vided by  statute  as  to  the  size  and  shape  of 
blocks,  and  there  is  no  uniformity  in  the  sub- 
divisions that  have  been  made.    In  view  of 
the  fact  that  there  is  no  prescribed  size  by 
either  rule  or  practice,  it  can  hardly  be  said 
that  the  addition  can  be  treated  as  unplat- 
ted ground  because  of  the  size  of  the  blocks. 
In  the  matter  of  assessments  for  street  im- 
provements there  has  been  uniformity  of  de- 
cision that  a  block  la  a  square  or  tract  of 
platted  land  surrounded  by  streets.    City  of 
Ottawa  V.  Barney,  10  Kan.  270;  Blair  v.  City 
of  Atchison,  40  Kan.  353,  19  Paa  815;   Me- 
Grew  V.  Kansas  City,  64  Kan.  61,  67  Pac. 
438;    Bowlus  v.  lola,  82  Kan.  774,  109  Pac. 
405;  Hallway  Co.  v.  City  of  Chanute,  95  Kan. 
161, 147  Pac.  836;  Cravens  v.  Putnam,  Mayor, 
101  Kan.  161,  165  Pac.  801.    In  the  Cravens 
Case,  supra,  the  block  assessed  was  about 
twice  as  long  as  other  blocks  abutting  on  the 
street  Improved,   but  It  was  held  that  the 
exceptional  size  of  the  block  did  not  take  the 
assessment  out  of  the  statutory  rule.    It  was 
said: 

"Tho  block  as  platted  is  the  nnit  in  appor- 
tioning special  assesBtnents,  and  whether  it  is 
larger  or  smaller  than  another  block  abutting 
upon  an  improred  street  it  must  be  separately 
assessed.  Bowlns  v.  Ida,  supra.  The  length 
of  that  block  may  slightly  aScct  the  assess- 
ments made  upon  the  lots  alonr  the  street,  but 
absolute  equality  is  not  attainable.  Some  blocks 
abutting  on  a  street  are  deeper  than  others,  but 
a  variation  in  depth  has  never  been  regarded 
88  cause  for  departing  from  the  Rtatutory  rule, 
nor  as  invalidating  the  assessments  made.  165 
Pac.  802. 

Plaintiffs  refer  to  McOrew  v.  Kansas  City, 
supra,  as  an  authority  supporting  their  claim, 
but  there  the  assessment  was  extended  over 
a  large  tract  of  unplatted  land  lying  within 
the  corporate  limits.    It  was  conceded  by  all 
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Uie  parties  that  the  tract  had  not  been  sul>- 
dlTtded  or  platted.  The  addition  must  be 
regarded  as  platted  ground,  and  the  tract 
'Which  Is  surrounded  by  streets  and  of  which 
plaintiffs'  ground  was  a  part  must  be  treat- 
ed as  a  block.  The  eastern  half  of  the  block 
is  subject  to  assessment  for  the  Improvement 
of  Ash  street. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
render  Judgment  In  accordance  with  this 
<q[)lnlon.    AU  the  Justices  concurring 

(30  Idaho,  612) 

KINSOIiVING  T.  MILWAUKEE 
LUMBER  CO. 
(Supreme  Court  of  Idaho.     July  2,   1917.) 
Apfsai.  and  Error  «=»1010(1)— Qubstion  or 
Fact— Affirmahcb. 
Held,  where,  In  an  action  upon  an  express 
contract  for  the  payment  of  money,  the  trial 
court  finds  all  of  the  facts  In  favor  of  plain- 
tiff, and  the  findings  are  snstained  b^  the  evi- 
dence, the  judgment  for  plaintiff  will  be  af- 
firmed. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {{  3979-3981,  4024.] 

Appeal  from  District  Court,  Benewah  Coun- 
ty ;  John  M.  Flynn,  Judge. 

Action  by  Charles  J.  Kinsolvlng  against  the 
Milwaukee  Lumher  Company.  Judgment  for 
plalntlfT,  and  defendant  appeals.    Affirmed. 

E.  N.  LaVeine,  of  St  Maries,  for  appellant 
R.  B.  Norrls,  of  St  Maries,  and  Frank  Moore, 
of  Moscow,  for  respondent 

BUDGE,  C.  J.  Respondent  was  the  owner 
of  certain  timber  lands,  which  he  had  pur- 
chased from  the  United  States  government 
with  "lieu  land  scrip"  of  the  Santa  Ffi  Pa- 
cific Railway  Company.  Patent  was  Issued 
to  the  latter  company,  from  which  resiwndent 
received  a  power  of  attorney  authorizing 
him  to  deed  the  land.  On  the  27th  day  of 
September,  1911,  respondent  sold  the  land  to 
the  appellant,  Milwaukee  Lumber  Company, 
giving  the  latter  a  quitclaim  deed  thereto,  and 
at  the  same  time  appellant  company  entered 
into  an  agreement  with  respondent  to  pay 
him  $12,000  as  the  purchase  price,  payable 
as  follows:  $1,000  on  or  before  November  1, 
1911;  $2,500  on  or  before  January  1,  1912; 
and  the  balance  on  or  before  July  1,  1912. 
No  part  of  the  purchase  price  was  ever  paid, 
and  respondent  brought  this  action  to  re- 
cover the  purchase  price,  together  with  the 
accrued  Interest. 

Appellant  answered,  admitting  the  agree- 
ment to  pay  the  amount  alleged  by  respond- 
ent; alleging  that  the  legal  title  .to  the  prop- 
erty was  In  the  Santa  Ffi  Pacific  Railway 
Company,  and  that  appellant  conveyed  same, 
acting  as  attorney  In  fact  for  the  railway 
company,  but  denying  that  respondent  wa!s 
the  equitable  owner  of  the  land;  admitting 
that  no  payments  had  been  made  under  the 
agreement,  but  denying  that  any  sums  were 


due  or  owing  thereunder;  allet^ng  that  as 
a  part  of  the  same  transaction,  with  the 
knowledge,  acquiescence,  understanding,  and . 
at  the  request  of  respondent  appellant  enter- 
ed Into  an  agreement  with  Llndquist  &  Lund- 
qulst,  who  were  to  purchase  the  land,  appel- 
lant to  purchase  the  timber,  as  soon  as  cut 
and  delivered,  and  out  of  the  proceeds  there- 
of was  to  pay  respondent  the  sum  mentioned 
In  the  agreement  sued  upon;  and  further  al- 
leging that  It  merely  held  the  title  In  trust  for 
the  rightful  owner,  to  whom  it  was  ready  to 
convey.  Who  was  the  rightful  owner  was 
not  alleged.  It  was  further  alleged  that,  im- 
mediately after  the  execution  of  the  Instru- 
ment sued  upon,  the  McGoldrick  Lumber 
Company  had  brought  suit  In  the  federal 
court  against  respondent,  appellant  and  Llnd- 
qulst  &  Lundquist,  to  quiet  title  to  this  same 
property.  In  which  suit  an  Injunction  had 
issued  preventing  the  parties  from  performing 
their  several  contracts,  which  suit  was  still 
pending;  and  asked  to  have  Lindqulst  & 
Lundquist  made  parties  to  the  action. 

A  Jury  being  waived,  the  trial  court  found 
all  of  the  facts  in  favor  of  respondent  whidi 
findings  are  clearly  supported  by  the  evi- 
dence, and  Judgment  was  entered  accordingly. 
This  appeal  Is  from  the  judgment 

Several  errors  are  assigned,  but  we  have 
carefully  examined  all  of  them.  In  connection 
with  the  entire  record,  and  find  that  they  are 
without  merit  Resirandent  filed  a  motion 
herein,  supported  by  affidavits,  charging  that 
the  appeal  Is  frivolous,  and  was  taken  sole- 
ly for  the  purpose  of  delay,  and  asking  that, 
for  this  reason,  damages  be  awarded  against 
appellant  as  a  penalty.  In  opposition  thereto, 
appellant  filed  a  counter  showing.  We  have 
carefully  examined  the  showing  made  for 
and  against  the  motion,  and  have  reached 
the  conclusion  that,  under  all  the  circum- 
stances of  the  case,  the  penalty  should  not  be 
imposed.    The  motion  Is  therefore  denied. 

The  Judgment  Is  affirmed.  Costs  awarded 
to  respondent 

MORGAN  and  BICE^  JJ.,  concur. 

^^^'^  (30  Idaho,  623) 

CNKOVCH   V.    SUCCESS   MINING   CO. 
(Supreme  Court  of  Idaho.     July  6,  1917.) 

1.  Triai.  e=3254  —  Provihc*  of  Jury  —  Evi- 
dence— Instructions. 

Instructions  permitting  the  jury  to  use  their 
own  experience  and  knowledge  examined,  and 
held  not  to  violate  the  rule  that  juries  cannot  take 
into  consideration  facts  not  shown  in  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  624-626.] 

2.  Evidence  <8=»383(11)— Mortalitt  Tables 
— oonci-usivenkss. 

Mortality  tables  are  merely  an  aid  to  the 
jury  in  determining  life  expectancy,  and  are 
not  conclusive. 

[Ed.  'Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1671.] 

3.  Trial  €=»296(6)  —  Harmlbss  Error— In- 
STitrcTiONS— Assumption  op  Risk. 

Wlicre  the  jury  i«  fully  instructed  on  the 
question  of  assumption  of  risk,   the  fact  that 
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other  instmcdons  adrise  the  jarj  that  contrib- 
ntoiT  negjigence  will  be  a  bar  to  recoTery,  but 
fail  to  state  that  aasumiptioii  ot  risk  wiU  also 
be  a  bar,  is  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiB.  i  709.] 

4.  MA8TBR  AND  Skbvant  «=s»298(7)— Pebson- 

AL  I^TjtmT— InsTRUcnoN— Sate  Plack  pob 

Work. 
The  jury  was  instructed  that  "an  employ* 
has  a  right  to  assume,  in  the  absence  ot  ap- 
parent defects,  that  a  place  in  which  he  is  or- 
dered to  work  by  a  shift  boss  is  safe,  and  he  is 
not  bound  to  inspect  it  for  the  purpose  of  dis- 
covering a  latent  defect.  And  where  an  em- 
ployS  is  directed  to  work  in  a  certain  place,  he 
has  the  right,  in  the  absence  of  proof  to  the 
contrary,  to  assume  that  the  place  has  been 
made  reasonably  safe  by  his  employer."  Held. 
that  this  instruction  does  not  mean  that  proof 
would  have  to  be  made  by  the  employer  that  the 
employe's  place  of  work  was  safe,  irrespective 
of  the  employe's  knowledge  of  the  dangers  or 
defects  thereof,  but  that  it  merely  stntes  tlie 
general  rule  that  the  employe  has  a  right  to 
act  on  the  presumption  that  the  employer  has 
made  his  place  of  work  reasonably  safe. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  S  1150.] 
6.  MAfmSR   AND   Servant  9=>273— Assuuf- 

TioN  OF  Risk— EvtDENCE. 
Where,  in  an  action  by  a  miner  injured  by 
falling  rock,  plaintiff  did  not  plead  any  as- 
surance of  safety  by  his  employer,  but  defend- 
ant pleaded  tliat  plaintiff  was  thoroughly  fa- 
miliar with  his  place  of  work  and  with  every 
danger,  risk,  and  hazard  there  present,  it  was 
not  error  to  permit  plaintiff  to  testify  that  de- 
fendant's shift  boss  told  him  that  the  ground 
above  him  was  all  right. 

[Ed.  Note. — For  other  casps.  see  Master  and 
Servant,  Cent  Dig.  §§  936-93a] 

6.  Master  and  Servant  <8=>235(2)  —  Safe 
PijicE  TO  Work— Heliancb  on  Masibr's 
Due  Case. 

Where  a  miner,  working  under  the  direc- 
tions of  a  shift  hoes,  is  charged  with  the  duty  of 
picking  down  and  removing  all  dangerous  ground 
around  his  place  of  work,  and  he  has  no  means 
or  opportunity  to  examine  any  other  portion  of 
the  stoije  in  which  he  is  working  beyond  or 
above  his  immediate  vicinity,  he  has  a  right  to 
assume  that  his  employer  has  inspected  or  ex- 
amined that  portion  of  the  place  not  obvious  or 
known  to  the  servant,  and  found  it  in  a  reason- 
ably safe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  711.] 

7.  Appbai,  and  Error  ^»100!2— Finding  on 
oonflictino    lijvidencb — review. 

Where,  in  an  'action  by  a  servant  for  per- 
sonal injuries,  the  evidence  was  conflicting  as 
to  whether  the  rock  which  struck  plaintiff 
came  from  the  block  of  ore  where  plaintiff 
was  working,  in  which  case  defendant  would 
not  be  liable,  or  came  from  another  portion  of 
the  stope,  and  the  jury  found  for  the  plaintiff, 
the  verdict  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  3935-3987.] 

8.  Damages  ^=>132(4)— Ezcessite  Damages 
— Pebsonai,  Injury. 

Plaintiff,  an  experienced  miner,  SI  years 
old,  earning  $3.50  a  day,  suffered  injuries  con- 
sisting of  a  hernia  of  the  direct  variety,  injury 
to  the  pubic  region,  and  injury  to  the  .sacro- 
iliac joint.  The  sacro-iliac  injury  was  severe 
and  of  a  i>ermanent  nature,  preventing  an^  lat>or 
requiring  exercise.  Held,  that  a  verdict  for 
$7,B00  was  not  excessive. 

iRil.   Note.— For   other   casetk   see   Damages, 
Cent  Dig.  i  375.] 


Appeal  from  District  Conrt,  Shosbone 
County ;  WllUam  W.  Woods,  Judge. 

Actton  by  Louis  Cnkovch  against  tbe  Suc- 
cess Mining  Company.  Judgment  for  plain- 
titf,  and  from  the  judgment,  and  from  an  or- 
der overruling  Its  motion  for  a  new  trial, 
defendant  appeals.    Affirmed. 

J.  E,  Gyde,  of  Wallace,  for  am>elUnt 
John  P.  Gray,  of  Coeur  d'Alene,  and  Walter 
H.  Hanson,  of  Wallace,  for  respondent 

FLTNN,  District  Judge.  Respondent  ob- 
tained judgment  against  appellant  for  per- 
sonal injuries,  from  which  judgment  and 
from  an .  order  overruling  a  motion  for  a 
new  trial  this  appeal  is  taken. 

While  operating  a  machine  drlU  In  ai^iel- 
lant's  mine,  respondent  was  struck  by  fall- 
ing rock,  which,  he  claimed,  came  from 
straight  above  him,  and  which  appellant  con- 
tended must  have  come  from  the  block  of 
ore  on  which  he  was  working.  The  com- 
plaint alleges  that  respondent  was  working 
under  the  supervision  and  direction  of  a 
shift  boss;  that  it  was  his  duty  to  perform 
such  worli;  at  such  place  and  In  sncb  man- 
ner as  tbe  shift  boss  directed;  and  tbat  It 
was  one  of  the  duties  of  tbe  shift  boss  to 
cause  such  work  to  be  done  and  timbering  to 
be  put  in  as  was  necessary  to  keep  and  main- 
tain the  place  where  the  employ^  of  the  ap- 
pellant were  required  to  work  reasonably 
safe.  It  Is  alleged  that  the  stope  where  re- 
spondent was  working  was  a  large  stope  ex- 
tending upward,  and  there  were  no  lights 
therein  except  respondent's  miner's  lampv  and 
no  other  man  was  working  tbere  to  hia 
knowledge;  tbat  respondent  was  nnable  to 
tell  bow  far  the  stope  extended  upwards; 
and  that  while  he  was  working  therein  and 
deeply  engrossed  In  his  work,  witboat  any 
notice  or  warning,  rocks  came  down  from 
above  and  stmck  and  Injured  him.  He  al- 
leges that  he  bad  no  notice  or  knowledge  that 
any  rocks  conld  be  loosened  or  dropped  down 
upon  him,  and  no  warning  that  any  rocks 
were  to  be  or  would  be  dropped;  tbat  he 
had  no  opportunity  to  investigate  or  examine 
the  roof  or  sides  above  where  he  was  work- 
lug,  and  that  there  were' no  means  by  which 
he  could  have  readied  the  same;  tbat  it 
was  no  part  of  bis  duty  to.  make  inspectioB 
thereof.  Negligence  is  iK«dicated  oa  appel- 
lant's failure  to  keep  and  maintain  respcnd- 
ent's  place  of  work  in  a  reasonably  safe 
condition,  and  in  falling  to  cause  any  loose 
rock  in  said  workings  to  be  removed,  and  In 
failing  to  prevent  other  employes  from  woik- 
ing  where  any  rock  might  be  loosened  and 
fall  upon  respondent,  and  in  negligently  di- 
recting him  to  work  In  said  place  without 
having  taken  the  above-named  precautions. 

Appellant  denied  that  It  was  negUgent  al- 
leged respondent's  familiarity  with  the  stope 
in  which  he  was  working,  and  also  pleaded 
contributory  negligence,  asanmptloa  of  risk. 
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and  negUgence  of  a  fellow  serrant  as  af- 
firmative defenses. 

The  evidence  wag  uncontradicted  ttuit  it 
was  respondent's  duty  to  pick  down  and 
remove  all  dangerous  ground  around  tbe 
place  where  he  was  working,  which  was  on  a 
bench  on  the  foot  wall  in  an  old  stope. 
There  was  evidence  tending  to  show  that 
the  rocks  which  struck  the  respondent  could 
not  have  come  down  from  any  place  except 
the  foot  wall,  because  the  place  directly 
above  respondent,  on  the  600-foot  level,  was 
timbered,  and  the  banging  wall  did  not  In- 
cline sufficiently  to  be  above  bis  place  of 
work. 

The  instructions  emphasized  the  fact  that. 
If  the  rodi  falling  upon  the  respondent  came 
from  the  bench  or  face  of  ore  in  the  foot  wall 
where  he  was  working,  or  from  a  place 
which  was  within  his  reach  and  which  by 
the  exercise  of  reasonable  care  he  could  have 
observed  or  made  safe,  and  not  from  a  point 
above  him  and  from  a  place  other  than  the 
block  of  ore  on  which  he  was  drilling,  the 
jury  should  find  for  the  appellant 

[1]  We  shall  discuss  the  errors  assigned 
in  the  -order  followed  In  the  briefs. 

The  trial  court  Instructed  the  Jury  aa  fol- 
lows: 

"Tou  fix  the  standard  for  reasonable,  prudent, 
and  cautious  men  under  the  circumstances  of 
the  case  as  you  find  them  according  to  your 
judgment  and  experience  of  what  that  oUut  of 
men  do  under  thete  ckrcuvutancea,  and  then 
test  the  conduct  involTed  and  try  it  by  that 
standard,  and  neither  the  judge  who  tnee  the 
case  nor  any  other  person  can  supply  you  with 
the  criterion  of  jndgment  by  any  opinion  he 
may  have  on  that  subject." 

The  italicized  portion  of  the  above  Instruc- 
tion is  complained  of  because  it  is  said  to 
authorize  the  jury  to  use  their  own  experi- 
ence as  to  the  requisite  standard  of  care 
Irrespective  of  the  evidence  in  the  case.  An 
identical  instruction  was  discussed  and  ap- 
proved by  the  Supreme  Court  of  the  United 
States  In  Grand  Trunk  K.  Co.  v.  Ives,  144 
VS.  S.  408,  12  Sup.  Ct.  679,  36  L.  Bd.  485,  and 
we  are  content  to  approve  the  instruction  on 
that  authority. 

Instruction  No.  16  is  as  follows: 
"If  you  should  find  for  the  plaintiff,  then  in 
estimating  big  damages  you  may  take  into  con- 
sideration the  extent  and  character  of  his  in- 
juries as  shown  by  the  evidence;  the  pain  and 
EufTering  which  plaintiff  has  endured  by  rea- 
son thereof;  the  loss  of  earnings  caused  thereby. 
And  if  you  further  believe  from  the  evidence 
that  plaintiff  will  continue  to  suffer  from  these 
injvfties,  then  yon  may  consider  such  future  pain 
and  suffering  and  any  future  loss  of  earning 
capacity,  if  any,  as  you  find  will  naturally  and 
prubably  result  from  such  injuries,  and  award 
the  plaintiff  such  compensatory  damages  as'  un- 
der all  the  circumstances  of  ttie  case  you  may 
deem  just.  In  estimating  the  loss  of  earning 
capacity,  if  you  should  determine  from  tiie  evi- 
dence that  plaintiff  would  be  permanently  in- 
jured, yon  may  consider  the  expectancy  of  plain- 
tiffs life,  based  upon  the  evidence  and  upon 
your  own  experience  and  knowledge  as  to  such 
matters." 

Again,  in  instruction  No.  17,  the  jury  are 
told  that  they  are  the  judges  of  the  credibU- 


Ity  of  the  witnesses  and  the  weight  to  be 
given  their  testimony  and  that: 

"You  have  experienced  and  observed  the  af- 
fairs of  life,  and  it  is  your  duty,  if  you  shall 
determine  the  plaintiff  is  entitled  to  damages, 
under  the  instructions  of  the  court  in  esti- 
mating the  same,  to  use  your  own  experience 
and  knowledge  as  to  such  matters." 

It  is  contended  that  by  these  two  Instmo- 
tions,  as  well  as  by  the  one  first  above  re- 
ferred to,  the  jury  are  authorized  to  deter- 
mine the  Issues  by  their  personal  judgment, 
knowledge  of  life,  or  experience  in  addition 
to  or  in  disregard  of  the  evidence;  that 
thereby  they  are  permitted  to  consider  and 
rely  on  facts  not  proved  by  the  evidence, 
which  may  be  within  their  knowledge  or 
experience.  The  case  of  Holt  v.  Spokane, 
etc..  By.,  8  Idaho,  703,  35  Pac.  39,  is  dted, 
among  others,  In  suitport  of  this  contention. 

The  jury  must  act  on  the  evidence  regular- 
ly produced  in  the  course  of  the  trial  pro- 
ceedings, and  cannot  act  on  their  personal 
knowledge  of  any  of  the  issues  In  arriving  at 
a  verdict  If  the  instructions  quoted  infringe 
upon  this  rule,  they  are  erroneous.  Juries 
may  bring  into  their  deliberations  their  gen- 
eral knowledge  and  experience  of  the  ordi- 
nary affairs  of  life,  and  that  they  usually 
do  so  irrespective  of  or  despite  any  instruc- 
tions given  to  them  is  a  matter  of  common 
knowledge.  It  seems  to  us  that  the  criterion 
by  which  these  alleged  erroneous  Instrao- 
tions  are  to  be  tested  is  whether  the  Jury 
reasonably  could  have  inferred  therefrom 
that  they  could  or  were  to  use  their  experi- 
ence and  knowledge  in  addition  to  or  in 
disregard  of  the  evidence.  We  I>elleve  that 
the  construction  attempted  to  be  placed  on 
these  instructions  is  somewhat  strained,  and 
the  objections  thereto  hypercritical,  and  we 
therefore  hold  that  the  Instructions  do  not 
violate  the  rule  that  the  Jury  are  not  to 
take  into  consideration  facta  not  shown 
In  evidence. 

As  examples  of  the  extent  and  limitations 
of  the  rule  allowing  the  Jury  to  use  their 
own  knowledge,  observation,  and  experience, 
we  dte  the  following:  Brickwood's  Sackett 
Instructions,  voL  1,  {  937 ;  Sanford  v.  Gates, 
38  Kan.  405,  16  Pac.  807;  Springfield  COn- 
soUdated  B.  Co.  v.  Hoeffner,  175  111.  634,  61 
N.  E.  884;  North  Chicago  Street  R.  Co.  v. 
Fitzglbbons,  180  lU.  466,  54  N.  E.  483;  Willis 
V.  Lance,  28  Or.  371,  43  Pac  384,  487;  John- 
son V.  HUlstrom,  37  Minn.  122.  33  N.  W.  547; 
Jacksonville,  etc..  By.  Co.  v.  Hooper,  160  TJ. 
S.  514,  16  Sup.  Ct  879,  40  L.  Ed.  516;  Dun- 
lop  V.  United  States,  166  U.  S.  486, 17  Sup.  Ct 
375,  41  L.  Ed.  799. 

[2]  During  the  course  of  the  trial  respond- 
ent offered  in  evidence  the  life  expectancy  of 
one  of  his  age  according  to  the  American 
Mortality  Tables.  It  is  contended  that  by 
the  foregoing  two  instructions  the  jury  were 
not  permitted  to  base  their  verdict  as  to  the 
amount  of  damages  on  respondent's  life  ex- 
pectancy, as  shown  by  the  evidence,  but  were 
required  to  call  to  their  assistance  their  own 
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experience  and  knowledge  as  to  sneh  matteTs, 
and  that  from  their  own  experience  and 
knowledge  the  jury  may  have  concluded  that 
the  life  expectancy  of  respondent  was  far  In 
excess  of  that  shown  by  the  mortality  tables. 

Mortality  tables  are  framed  upon  the  basis 
of  the  average  dnratlon  of  the  lives  of  a 
great  number  of  persons.  They  are  compe- 
tent for  the  purpose  of  showing  the  probable 
length  of  life  of  a  given  person,  and  are  mere- 
ly an  aid  to  the  Jury,  but  not  conclusive. 
Morrison  v.  McAtee,  23  Or.  530,  32  Pac.  400 ; 
Ylcksbnrg,  etc.,  R.  Co.  v.  Putnam,  118  U.  S. 
646,  7  Sup.  Ct  1,  30  L.  Ed.  257 ;  Stelnbrun- 
ner  v.  Pittsburgh  &  Western  Ry.  Co.,  146  Pa. 
604,  23  Atl.  239,  28  Am.  St.  Rep.  806;  Den- 
man  V.  Johnston,  85  Mich.  387,  48  N.  W.  565; 
City  of  Friend  v.  IngersoU,  39  Neb.  717,  68 
N,  W.  281. 

We  think  that  the  Instruction  In  question, 
wherein  the  jury  were  told  that  In  estimating 
the  loss  of  respondent's  earning  capacity  they 
might  consider  his  life  expectancy,  "based 
on  the  evidence,"  Is  not  rendered  erroneous 
by  the  addition  of  the  words  "and  upon  your 
own  experience  and '  knowledge  as  to  such 
matters." 

[3]  The  third  assignment  of  error  relates 
to  the  following  Instruction: 

"The  dangers  and  defects  must  be  bo  ohvioos 
and  apparent  that  a  reasonably  prudent  man 
would  have  avoided  them,  in  order  to  charge 
the  workman  with  contributory  negligence  or 
the  assumption  of  the  risk.  This  instruction 
is  to  be  taken  in  connection  with  all  the  other 
instructions  and  the  evidence  in  the  case." 

This  Instruction  Is  said  not  even  to  cor^ 
rectly  state  the  law  as  to  contributory  negli- 
gence, but  Inasmuch  as  the  law  of  contribu- 
tory negligence  was  elsewhere  In  the  instruc- 
tions fully  and  fairly  deflned,  and  Inasmuch 
as  appellant  concentrates  Its  attack  on  this 
Instruction  as  to  its  unsoundness  on  the 
question  of  assumption  of  risk,  we  likewise 
shall  limit  ourselves  to  that  phase  of  the 
argument.  In  this  connection  may  also  be 
considered  the  objection  to  instruction  Mo. 
10,  which  is  as  follows: 

"If  yon  find  that  there  was  negligence  on  the 
part  of  the  master  in  falling  to  provide  a  safe 
place  for  the  plaintiff  to  work,  or  by  failing  to 
properly  protect  the  plaintiff  from  ground  which 
was  loose  and  liable  to  fall,  which  by  a  reason- 
able Inspection  defendant  could  have  known  waa 
loose  and  liable  to  fall  or  cave,  and  that  plain- 
tiff's injury  was  caused  by  that  neglect  in  the 
manner  alleged  in  his  complaint,  and  not  con- 
tributed to  by  any  actions  on  the  plaintiff's  part, 
then  you  should  find  for  the  plaintiff.'' 

It  is  urged  that  in  each  of  these  instruo- 
tlons  the  trial  court  failed  to  distinguish  be- 
tween contributory  negligence  and  assump- 
tion of  risk,  and  that  In  each  Instruction  the 
defense  of  assumption  of  risk  was  removed 
from  the  consideration  of  the  jury. 

In  the  note  to  the  case  of  Low  t.  Clear 
Creek  Coal  Co.,  found  in  23  Ann.  Cas.  on 
page  587,  are  gathered  cases  relating  to  con- 
tributory negligence  of  miners  Injured  by 
falling  rocks;  and  In  connection  with  the 
first  of  the  foregoing  two  Instructions,  it  may 


not  be  amiss  to  call  attention  to  the  closing 
words  of  the  quotation  frcHn  the  case  of  U. 
P.  R.  R.  Co.  V.  Jarvl,  53  Fed.  65,  3  C.  C.  A 
433,  to  wit: 

"Dangers,  and  not  the  defects  merely,  must 
have  been  so  obvious  and  threatening  that  a 
rensonably  prudent  man  would  have  avoided 
til  em  in  order  to  charge  the  servant  with  con- 
tributory negligence." 

Even  though  these  two  instructions  might 
be  open  to  the  objections  urged,  in  view  of 
the  fact  that  the  jury  were  explicitly  and 
fully  a'dvised  by  instructions  9,  8A  and  3A 
as  to  the  dangers,  risks,  and  hazards  as- 
sumed by  plaintiff  and  the  ^ect  of  such  as- 
sumption of  risk  on  his  right  to  recover,  we 
hold  tliat  there  is  no  prejudicial  error  in 
these  instructions. 

[4]  The  next  error  assigned  is  directed  to 
Instruction  No.  8,  which  is  as  follows: 

"An  employ^  has  a  right  to  assume,  in  the 
absence  of  apparent  defects,  that  a  place  in 
which  he  is  ordered  to  work  by  a  shift  boss  is 
safe,  and  he  is  not  bound  to  inspect  it  for  the 
purpose  of  discovering  a  latent  defect.  And 
where  employ^  is  directed  to  work  in  a  certain 
place,  he  has  a  right,  in  the  absence  of  proof  to 
the  contrary,  to  assume  that  the  place  had  been 
made  reasonably  safe  by  his  em{Moyer." 

Objection  is  made  to  the  italicized  portion 
thereof.  We  do  not  think  that  this  instruc- 
tion can  be  construed  to  mean  that  actual 
or  constructive  knowledge  by  the  employ^  of 
dangers  or  defects  in  his  place  of  work  would 
be  Immaterial,  and  that  it  would  still  be  nec- 
essary that  proof  be  made  by  his  employer 
that  the  place  was  safe.  "Proof  may  be 
deflned  as  the  effect  or  result  of  evidence; 
and,  taking  such  deflnltlon  In  connection  with 
the  remaining  portion  of  the  instruction,  we 
think  that  the  instruction  in  effect  merely 
states  that  the  employ^  has  a  right  to  act  on 
the  presumption  that  the  employer  has  made 
his  place  of  work  reasonably  safe,  which  is 
the  rule  supported  by  the  authorities.  Ma- 
loney  v.  Winston  Bros.  Co.,  18  Idaho,  740,  111 
Pac.  1080,  47  L.  R.  A.  (N.  S.)  634;  Barter  v. 
Stewart  M.  Co.,  24  Idaho,  540,  135  Pac.  68; 
Bunker  HlU,  eta,  M.  Co.,  v.  Jones,  130  Fed. 
813,  165  C.  C.  A.  303 ;  Texas  &  Pac.  By.  Co. 
V.  Swearlngen,  196  U.  S.  51,  26  Sup.  Ct  164, 
49  L.  Ed.  382. 

[S]  Error  is  a.sslgned  to  the  action  of  the 
court  in  overruling  the  objection  made  to  the 
question  asked  the  respondent,  namely,  "Q. 
Tell  the  jury  what  Barney  told  you  to  do?" 
and  in  refusing  to  strike  a  portion  of  his  an- 
swer where  he  testified  that  Barney  told  him 
the  ground  was  all  right,  and  to  the  action  of 
the  court  in  refusing  to  give  appellant's  re- 
quested Instruction  as  follows: 

"You  are  instructed  that  in  his  complaint  the 
plaintiff  makes  no  claim  that  the  defendant  waa^ 
negligent  in  making  any  assurances  of  safety  to 
him,  and  therefore  in  your  deliberations  in  this 
case  you  should  not  consider  any  alleged  state- 
ment by  the  shift  boss  Barney  to  plaintiff,  to 
the  effect  that  the  ground  or  condition  above 
plaintiff  was  all  right" 

The  theory  on  which  these  rulings  are 
claimed  to  be  erroneous  is  that  there  was  no 
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assurance  of  safety  pleaded,  and  that  the 
testimony  was  therefore  Irrelevant  and  Im- 
material, and  that  any  false  assurance  of 
safety  made  to  an  employs  constitutes  a 
■wholly  separate  and  distinct  ground  of  neg- 
ligence and  liability. 

From  the  record  we  believe  that  It  clear- 
ly appears  that  it  was  the  duty  of  the  re- 
spondent to  do  such  work  and  in  such  man- 
ner as  appellant's  shift  boss  directed;  that 
It  was  the  respondent's  daty  to  bar  down 
and  make  safe  the  ground  where  he  was 
working;  that  it  was  not  part  of  his  business 
or  duty  to  in^)ect  the  part  of  the  stope  above 
bim,  which  could  not  be  seen  by  the  aid  of 
his  miner's  lamp,  and  which  could  not  be  ex- 
amined by  any  means  provided. 

[I,  7]  The  appellant  pleaded  assumption  of 
risk  and  that  respondent  was  familiar  with 
every  danger,  risk,  and  hazard  present  at  his 
place  of  work,  and  that  he  was  familiar  with 
and  well  knew  his  place  of  work  and  the 
stope  in  which  he  was  working,  and  that  he 
knew  and  was  familiar  with  the  walls,  roof 
and  sides  of  the  stope  and  with  the  ground 
at  and  In  the  vicinity  of  his  place  of  work. 

It  was  not  error  to  permit  bim  to  nega- 
tive assumption  of  risk  and  notice  of  dan- 
gers, and  the  testimony  was  admissible  for 
this  purpose  even  though  no  negligence  was 
charged  on  the  question  of  assurances  of 
safety. 

Summarizing  the  issues  in  this  case.  It 
may  be  stated  that  the  first  Issue  was:  What 
were  the  duties  of  the  shift  boss  and  the 
miner?  We  believe  that  the  case  of  Maloney 
▼.  Winston  Bros.  Ck>.,  supra.  Is  so  similar  In 
principle  to  the  case  at  bar  on  tMs  question 
that  it  will  be  unnecessary  to  reiterate  the 
Ideas  of  the  court  on  the  question  of  the  mas- 
ter's duty  to  furnish  the  servant  with  a  safe 
place  to  work,  or  on  the  question  of  whether 
or  not  the  shift  boss  was  a  fellow  servant. 
The  evidence  supports  the  allegations  of  the 
complaint  as  outlined  in  the  opening  para- 
graph of  this  opinion  in  respect  of  the  duty  of 
respondent  to  follow  the  directions  of  the 
shift  boss  and  the  duty  of  the  master,  rep- 
resented by  the  shift  boss,  to  protect  him 
from  dangers  not  apparent  or  necessarily  In- 
•ddent  to  the  work  at  which  he  was  engaged. 

The  second  important  issue  was  whether 
the  rock  which  struck  the  respondent  came 
from  the  place  on  which  he  was  working  or 
from  above  him.  The  jury  were  clearly  in- 
structed that,  if  they  found  that  be  was 
stru(^  by  a  rock  coming  from  the  block  of 
ore  on  which  he  was  working,  he  could  not 
recover;  and  the  Jury  found  these  issues  in 
favor  of  the  resiMndent.  The  evidence  was 
-conflicting,  and  the  verdict  will  not  be  dis- 
turbed. 

[I]  The  remaining  issue  was  the  extent  of 
the  Injuries  and  the  amount  of  damages  to 
which  respondent  was  entitled.  The  ver- 
-diet  is  claimefl  to  be  excessive.  Respondent 
was  an  experienced  miner,  31  years  of  age. 


earning  at  the  time  of  his  Injury  $3.50  a 
day,  with  a  life  expectancy  of  34  years. 
There  was  evidence  that  he  was  suffering 
from  a  hernia  of  the  direct  variety,  which 
is  practically  always  caused  by  some  blow  or 
severe  strain.  The  main  injury  claimed, 
however,  was  to  the  sacro-lllac  Joint.  The 
sacro-lliac  Joint  is  described  by  one  of  the 
witnesses  as — 

"a  double  wedged-shaped  joint;  the  two  hip 
bones  dip  down  in  the  wedge  from  side  to  side 
and  they  are  beveled  in  a  wedge  shape,  front 
and  bacKward.  The  lower  end  of  the  spinal 
column  or  backbone  is  made  solid  hy,  you  might 
say,  the  fusing  together  of  the  sacral  vertebm; 
thus  the  individual  bones  in  the  sacrum  are  unit- 
ed together,  forming  one  bone.  This  wedge  or 
sacrum  is  held  in  position  between  the  two  hip 
bones  by  ligaments,  muscles,  and  fibrous  tia- 
sues;  nothing  else  holds  them  together.  If 
all  the  soft  tissue  is  removed  from  around  this 
joint,  there  is  nothing  to  retain  the  bone  in 
position  at  all,  no  socket  or  anything  like 
that.  This  joint  has  a  limited  range  ol  motion, 
and  whenever  strain  is  thrown  upon  this  joint, 
it  the  ligaments  which  are  binding  these  bones 
together  are  injured,  it  produces  pain  the  same 
as  a  sprained  wrist.  There  is  a  tearing  of  the 
fascia  and  ligaments  surrounding  it.  And  in 
this  particular  case  that  is  what  we  have  to 
deal  with;  that  Is,  any  injury  to  these  liga- 
ments and  fascia  surrounding  (he  sacro-Ulae 
joints." 

There  was  also  testimony  that  the  pubic 
region  in  front  was  injured;  that  the  sacro- 
iliac injury  to  the  respondent  was  very  se- 
vere and  was  of  a  permanent  nature;  and 
that  respondent  would  never  be  able  to  do 
any  labor  which  required  any  exercise  what- 
ever. The  Jury  found  on  this  issue  in  favor 
of  the  respondent,  and  we,  being  of  the  opin- 
ion that  the  amount  awarded,  to  wit,  $7,G00, 
It  not  excessive,  the  verdict  will  not  be  dis- 
turbed. 

The  Judgment  will  therefore  be  affirmed. 
Costs  awarded  to  respondent 

BUDGE,  a  J.,  and  RICE,  J.,  concur. 

'^°°^°^°°°  (SO  Idaho,  StS) 

GRAVES  V.  NORTHERN  PAC.  BX.  CO. 
(Supreme  Court  of  Idaho.    June  29,  1917.) 

1.  Railroads  «s>313—CB088iNO8— Signals— 

Neolioencb. 
The  failure  of  a  railway  c(^pany  to  comply 
with  the  provisions  of  section  2821,  Rev.  CodeiL 
requiring  such  company  to  ring  a  bell  or  aonnd 
a  whistle  when  approaching  a  place  where  the 
railroad  crosses  a  street,  road,  or  highway,  con- 
stitutes negligence  per  ae. 

[BW.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §  1002.] 

2.  Railboads  «=33S5(S)— CBossiNa  Aooidbnt 
— Negliqenctc— Liabilitt. 

A  railway  corporation  is  liable  for  all 
damages  sustained  by  any  person,  caused  by  its 
locomotive,  trains,  or  cars,  where  the  provisions 
of  section  2821,  Rev.  Codes,  are  not  complied 
with,  unless  the  person  injured  is  guilty  of  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1087.] 

3.  RAiUiOADS  «=>324(1)  —  Cbossings  —  Obdi- 

NABT  CaBE. 

It  is  the  duty  of  a  person  crossing  a  rail- 
road track  to  exercise  such  care  as  would  be 
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exerdaed  \>y  a  man  of  ordinary  prudence  onder 

like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1020,  1022,  1023.] 

4  Raii.ro ADS  <S=»346(5)— Cbossiro  Accident 

— Pbesumption— Due  Cabb. 
The  presumption  is  that  one  who  is  killed 
while  attempting  to  cross  a  railroad  track  was 
exercising  due  and  proper  care  for  his  protec- 
tion. 

[EJd.  Note.— For  other  caaea,  sec  Railroads, 
Cent  Dig.  {  1121.] 

5.  Ratlroads  <S=»350(16)  —  Cbossinqs  —  Con- 

TEIBUTOBT     NKQLIOENCE     —     QUESTION     FOB 
JUBT. 

It  is  the  duty  of  one  about  to  cross  a  rail- 
road track  to  look  and  listen,  but  it  is  not 
negligence  per  se  to  fail  to  stop,  and  where 
the  facts  are  disputed,  the  question  of  contribu- 
tory negligence  is  one  of  fact,  to  be  determined 
from  all  the  facts  and  circumstances  in  evidence. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
CJent  Dig.   if  1169,   1171,  1174.] 

6.  RAn.BOADs  ®=>348(6)— Crossino  Accident 

— CONTBIBUTOBT    NEQUOKNCE — SUTnCIENCT 

or  Evidence. 
Evidence  showing  that  deceased,  who  was 
driving  an  automobile,  stopped  some  distance 
from  the  crossing,  went  to  the  track,  looked  and 
listened,  drovo  to  within  a  few  feet  of  the 
tra(^,  there  stopping  to  look  and  listen,  pro- 
ceeded slowly,  on  the  lookout  for  trains,  and 
was  not  attempting  to  make  the  crossing  ahead 
of  the  train,  held  sufficient  to  sustain  a  finding 
that  deceased  was  using  due  care  and  was  not 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ff  1144,  1149.] 

7.  Negligence    ®=>122(1)    —   Contbibutobt 

NEOLIOENCE — BUBDEN    OF  PBOOF. 

Contributory  negligence  is  an  affirmative 
defense,  the  burden  of  establishing  which  is  on 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  221,  229,  233,  234.] 

8.  Death  <8=»9g(4)  —  Excbesitb  Dauaqbs  — 
Death  of  Pabents. 

A  verdict  of  $8,500  awarded  a  minor  for  the 
death  of  his  father,  aged  30,  and  earning  $150 
to  $200  per  month,  and  a  verdict  of  $3,500  for 
the  death  of  his  mother,  27  years  of  age,  were 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Oont. 
Dig.  H  125.  126,  129.1 

Appeal  from  District  Court,  Bonner  Coun- 
ty;  John  M.  Flynn,  Judge. 

Two  actions  by  Clifford  Graves,  a  minor, 
by  Ijevi  Hathaway,  his  guardian  ad  litem, 
against  the  Northern  Pacific  Railway  Com- 
pany. Cases  consolidated,  and  Judgment  for 
plaintiff  in  each  action,  and  from  the  Judg- 
ments and  from  an  order  denying  its  motion 
for  a  new  trial  in  eadh  case,  defendant  takes 
appeals.     Judgments  affirmed. 

Cannon  &  Ferris,  of  Spokane,  Wash.,  and 
Sidney  H.  Smith,  of  Sandpoint,  for  appellant. 
F.  C.  Robertson  and  Robert  Corkery,  both 
of  Spokane,  Wash.,  and  Allen  P.  A^er,  of 
Sandpoint,  for  respondent. 

BUDGE,  C.  J.  Two  actions  were  brought 
by  the  respondent,  Clifford  Graves,  a  minor, 
against  the  appellant,  one  for  the  death  of 
his  father.  Minor  Graves,  the  other  for  the 


death  of  his  mother,  Clara  M.  Graves,  occa- 
sioned while  the  deceased  were  in  tbe  act  of 
crossing  appellant's  raUroad  track  In  an  an- 
tomobile  at  Cocolalla.  The  cases  were  tried 
together,  a  Jury  being  waived.  The  court 
rendered  findings  and  Judgment  in  favor  of 
respondent,  awarding'  him  $8,500  for  tbe 
death  of  his  father  and  $3,500  for  the  death 
of  Ills  mother.  EYom  these  Judgments  and 
from  an  order  overruling  appellant's  motion 
for  a  new  trial  In  eacb  case,  these  appeals 
have  been  taken. 

The  cases  were  consolidated  for  argument, 
and  inasmuch  as,  in  onr  view,  they  should 
be  decided  upon  the  same  principle,  we  will 
deal  with  both  of  them  in  one  opinion. 

The  court  found  that  the  crossing  at  whldi 
the  accident  occurred  was  a  public  cross- 
ing, much  used  and  frequently  traveled,  and 
was  situated  about  260  feet  west  of  Coco- 
lalla station ;  that  between  the  crossing  and 
station  appellant  carelessly  and  negligently 
maintained  on  its  right  of  way  numerous 
small  buildings,  sherds,  and  outhouses,  and 
permitted  trees,  shrubbery,  bushes,  dCbrls, 
and  other  ol>structlons  to  stand  there,  wbldi 
so  obstructed  the  view  of  those  who  approadi- 
ed  the  crossing  from  the  direction  from  wblch 
the  deceased  were  traveling  that  a  train  ap- 
proaching from  the  direction  from  which  ap- 
pellant's train  was  coming  at  the  time  of  tbe 
accident  could  not  be  seen  by  one  traveling 
along  the  highway  until  within  a  very  short 
distance  of  the  tracks,  except  at  one  or  two 
points  where  a  view  of  the  tracks  was  pos- 
sible for  a  short  distance;  that  on  October 
30, 1915,  the  parents  of  respondent  were  pass- 
ing through  Cocolalla  In  an  automobile,  and 
as  they  attempted  to  cross  the  railroad  track 
one  of  appellant's  transcontinental  trains,  ad- 
vancing at  the  rate  of  45  miles  an  hour,  bore 
down  upon  them  from  the  direction  of  the  sta- 
tion, wrecked  their  machine,  and  killed  them ; 
that  appellant  failed  to  keep  a  sufficient  look- 
out, failed  to  ring  a  bell  or  to  give  tbe  cns- 
tomary  crossing  whistle,  two  long  blasts, 
but  gave  only  one  blast,  the  ordinary  station 
whistle;  that  the  deceased  were  using  due 
care  and  were  driving  at  the  rate  of  only 
8  miles  an  hour  at  the  time  of  the  collision. 

[1,2]  Section  2821,  Rev.  Codes,  provides: 

"A  bell  of  at  least  twenty  pounds  weight  must 
lie  placed  on  each  locomotive  engine,  and  b«  rung 
at  a  distance  of  at  least  eighty  rods  from  the 
place  where  the  railroad  crosses  any  street,  road, 
or  highway;  and  be  kept  ringing  until  it  has 
crossed  such  street,  road,  or  highway;  or  a 
steam  whistle  must  be  attached,  and  be  sounded, 
except  in  cities,  at  the  like  distance,  and  be 
kept  sounding  at  intervals  until  it  has  crossed 
the  same.  *  *  *  T^e  corporation  is  also 
liable  for  all  damages  sustained  by  any  person, 
and  caused  by  its  locomotives,  trains,  or  cars, 
when  the  provisions  of  this  section  are  not 
complied  with." 

That  the  provisions  of  this  section  were 
not  complied  with  was  found  by  the  court, 
and  the  finding  In  respect  thereto  is  amply 
sustained  by  the  evidence.     The  failure  to 
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comply  ^tb  this  statute  constituted  negli- 
gence per  se.  This  being  true,  It  was  Incum- 
bent upon  appellant  to  show  contributory  neg- 
ligence on  the  part  of  deceased,  In  order  to 
relieTe  Itself  of  liability,  which  they  attempt- 
ed to  do,  but  the  record  does  not  bear  out 
this  c<Hitentlon.  The  finding  of  the  court  in 
regard  to  the  dangerous  character  of  the 
crossing  and  the  high  rate  of  speed  with 
wblch  appellant  was  operating  its  train  Is 
likewise  sustained  by  the  evidence.  The  trial 
court  also  found  that  the  deceased  at  the  time 
of  crossing  appellant's  railway  track  were 
exercising  such  care  and  caution,  in  order 
to  avoid  being  struck  by  one  of  appellant's 
trains,  as  a  reasonably  prudent  person  would 
exercise  under  like  circumstances ;  that  they 
looked  and  listened,  but  did  not  see  or  hear 
tbe  train  approaching;  and  that  the  auto- 
mobile was  under  control  at  the  time  of  the 
collision.  Which  findings  we  think  are  fully 
supported  by  the  evidence. 

[3,  4]  The  presumption  Is  that  one  who  is 
killed  while  attempting  to  cross  a  railroad 
track  was  exercising  due  and  proper  care  for 
his  protection.  Fleenor  v.  Oregon  Short 
Line  R.  Ck).,  16  Idaho,  781,  102  Pac.  897.  In 
general  it  is  said  to  be  the  duty  of  a  person 
crossing  a  railroad  track  to  exercise  such 
care  as  would  be  exercised  by  a  man  of  or- 
dinary prudence  under  like  circumstances. 
83  Cyc.  98L  Some  courts  hold,  however,  that 
an  ordinarily  prudent  man,  as  a  matter  of 
law,  would  stop,  look,  and  listen  immediately 
before  crossing  the  track,  and  that  such  would 
be  his  absolute  duty. 

[i]  There  is  a  conflict  in  the  testimony  as 
to  Just  how  close  to  the  track  it  was  necessary 
to  come  in  order  to  obtain  an  unobstructed 
view  of  approaching  trains.  The  distance  was 
placed  at  from  6  to  13  feet.  Appellant  con- 
tends that,  regardless  of  the  exact  distance 
of  this  viewpoint  from  the  track,  it  was  an 
absolute  duty,  incumbent  upon  the  deceased, 
to  stop,  look,  and  listen  between  such  point 
and  the  track,  and  that  their  failure  to  do  so 
was  contributory  negligence.  By  the  weight 
of  authority,  however,  it  Is  not  negligence 
per  se  to  fail  to  stop,  but  much  depends  upon 
the  drcnmstances  of  each  case.  33  Cyc.  1011, 
notes  34  and  36;  Hopkins  v.  Utah  Northern 
By.  Co.,  2  Idaho,  300,  13  Pac.  843;  Fleenor 
T.  Oregon  Short  Line  B.  R,  Co.,  supra ;  Loui- 
siana &  A.  Ry.  Co.  T.  Batcuere,  88  Ark.  624, 
115  S.  W.  896;  Chesapeake  &  O.  Ry.  Co.  v. 
Patrick,  135  Ky.  506,  122  S.  W.  820;  Pitts- 
burgh, C,  C.  4  St.  li.  By.  Co.  V.  Dove,  184 
Ind.  447,  111  K.  E.  609;  Cleveland,  C,  O.  & 
St  I*  Ry.  Co.  V.  Lynn.  177  Ind.  811,  95  N. 
B.  677,  98  N.  B.  67;  Hull  V.  Seattle,  etc.,  Ry. 
Co.,  60  Wash.  162,  110  Pac.  804;  Chicago, 
etc.  By.  Co.  'v.  Baronl,  82  Okl.  540,  122  Pac. 
926;  Emens  v.  Lehigh  Valley  R.  Co.  (D.  C.) 
223  Fed.  810;  Pennsylvania  R.  Co.  v.  Cash, 
200  Fed.  337,  118  G.  O.  A  413;  lUinois  Cent 
R.  Co.  T.  Clogston,  98  Miss.  618,  54  South. 
75;  Wise  v.  Delaware,  L.  &  W.  R.  Co.,  81 
N.  J.  I^aw;  397,  80  Atl.  459,  Ann.  Cas.  1914D, 


1071;  Smith  v.  St  Louis  Southwestern  Ry. 
Co.,  150  Mo.  App.  1,  129  S.  W.  719. 

We  do  not  think  that  this  court,  In  the  case 
of  Wheeler  v.  Oregon  R.  R.,  etc.,  Co.,  16  Ida- 
ho, 375,  102  Pac.  347,  attempted  to  enunciate 
a  rule  that  the  duty  to  stop  is  absolutely  es- 
sential, for  the  reason  that  it  was  said  by 
the  court  in  that  case: 

"If  the  facts  are  disputed,  and  from  them  rea- 
sonable and  prudent  men  might  disagree  as  to 
negligence,  then  the  qaestion  of  negUgence  l>e- 
comes  a  question  of  fact,  and  under  proper  in- 
structions must  be  submitted  to  the  jury." 

There  Is  no  arbitrary  rule  as  to  when  or 
where  the  traveler  must  stop,  look,  or  lis- 
ten.   33  Cyc.  1012,  note  89;    Cleveland,  C, 

0.  &  St.  L.  Ry.  Co.  v.  Lynn,  supra;  Pitts- 
burgh, C,  O.  &  St  L.  Ry.  Co.  v.  Dove,  supra ; 
Virgin  V.  Lake  Erie  &  W.  R.  Co.,  55  Ind.  App. 
216,  101  N.  E.  600;   Giddings  v.  Chicago,  R. 

1.  &  P.  Ry.  Co.,  133  Mo.  App.  610,  113  S.  W. 
678. 

[8, 7]  The  record  shows  that  the  respond- 
ent's father  left  his  automobile  at  the  store, 
which  was  about  180  feet  from  the  crossing, 
and  walked  to  the  railroad  trade,  looked  in 
both  directions  for  trains,  and  seeing  none 
came  back  to  his  automobile,  in  which  he 
slowly  proceeded  along  the  highway  to  a 
point  near  the  railroad  crossing,  where  he 
stopped,  but,  being  unable  to  see  the  ap- 
proaching train  because  of  the  obstructions 
which  the  company  had  maintained  and  per- 
mitted to  remain  between  the  crossing  and 
the  station,  again  proceeded  slowly,  with  the 
machine  under  control,  until  he  reached 
the  crossing  where  the  collision  occurred. 
Whether  or  not  deceased  stopped  their  en- 
gine Immediately  at  the  track  is  immaterial 
under  the  facts  of  this  case.  There  was  no 
warning  given  by  the  approaching  train.  A 
strong  wind  was  blowing  towards  the  train 
and  away  from  deceased.  Numerous  wit- 
nesses, standing  at  a  comparatively  short  dis- 
tance, testified  that  they  did  not  hear  the 
crossing  whistle  nor  the  ringing  of  the  beU. 
We  do  not  agree  with  appellant's  contention 
that  the  failure  of  the  deceased  to  again  stop 
their  automobile,  kill  their  engine,  get  out 
of  their  car  a  second  time,  and  look  up  and 
down  the  track  constituted  contributory  neg- 
ligence. It  would  have  been  the  duty  of  the 
deceased,  had  there  been  no  obstructions,  to 
have  looked  up  and  down  the  track  before 
driving  upon  it  True,  tf  deceased  had  wait- 
ed at  the  bridge  until  the  train  had  passed, 
the  accident  would  have  been  avoided.  But 
they  had  taken  every  reasonable  precaution 
to  ascertain  the  danger,  without  avail.  They 
were  proceeding  slowly,  were  on  the  lookout 
for  trains,  and  were  not  attempting  to  make 
the  crossing  ahead  of  the  train.  Every  tact 
and  circumstance  in  evidence  negatives  con- 
tributory negligence  on  the  part  of  deceas- 
ed, which  is  more  than  the  law  requires.  Sec- 
tion 4221,  Rev.  Codes. 

The  death  of  respondent's  parents  resulted 
from  the  negligent  and  careless  act  of  the 
agents  and  employes  of  the  appel\*nt  railroad 
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company,  not  only  In  the  operation  and  man- 
agement of  its  train,  but  also  In  the  construc- 
tion and  maintenance  of  the  buildings  and 
other  obstructions  upon  Its  right  of  way,  be- 
tween the  public  highway  and  its  railroad 
station,  which  shut  off  the  view  of  approach- 
ing trains  and  prevented  the  deceased  from 
seeing  or  knowing  at  what  time  the  trains 
would  pass  the  crossing  over  which  they  at- 
tempted to  drive  the  automobile. 

[8]  The  father's  age  at  the  time  of  his 
death  was  about  3D  years,  and  be  was  earn- 
ing from  $150  to  $200  a  month;  the  moth- 
er's age  was  27  years. 

The  judgments  were  not  excessive  and  they 
are  affirmed.    Costs  awarded  to  respondent. 

MORGAN  and  RICE,  JJ.,  concur. 


<30  Idabo,  594) 

MILNER  V.  PELHAM. 
(Supreme  Court  of  Idabo.    June  30,  1917.) 

1.  Counties  «=»167— Wabbams— Oonbideka- 

TION. 
Where  one  purchases  county  warrants  from 
the  payee  thereof,  which  warrant  issue  is  there- 
after held  by  the  district  court,  in  a  proper  ac- 
tion, to  be  null  and  void  and  the  county  treasur- 
er enjoined  from  paying  the  same,  and  the  or- 
der of  the  county  commissioners,  directing  the 
auditor  to  issue  the  warrants,  is  reversed  and 
vacated,  there  is  a  total  failure  of  consideration 
from  the  seller  of  such  warrants,  since  the  pur- 
chaser did  not  in  fact  receive  the  county  war- 
rants he  supposed  he  was  buying,  but  only 
pieces  of  worthless  paper. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  §  249.] 

2.  Monet  Received  «=>1— Implied  Pbouisb 
TO  Pat. 

Whenever  one  party  has  in  his  possession 
money  which  in  equity  and  good  conscience  be- 
longs to  another,  tiie  law  raises  a  promise  upon 
the  part  of  the  first  party  to  repay  such  money. 
[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  t  1-1 

3.  DiBECTED  Verdict. 

Held,  that  under  the  facts  and  law  of  this 
case  the  trial  court  committed  no  error  in  'in- 
structing the  jury  to  return  a  verdict  for  re- 
spondent. 

Appeal  from  Eighth  .Tudlclal  District  Court, 
Kootenai  County ;  R.  N.  Dunn,  Judge. 

Action  by  H.  S.  Mllner  against  C.  W.  Pel- 
bam,  to  recover  for  money  had  and  received. 
Directed  verdict  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

O.  H.  Potts,  of  Ooeur  d' Alene,  for  appel- 
lant Black  &  Wernette,  of  Coenr  d' Alene, 
for  respondent 

BUDGE,  G.  J.  Respondent  brought  this 
action  against  appellant  to  recover  the  sum 
of  $704,  which  he  had  theretofore  paid  at>- 
pellant  for  four  Kootenai  county  warrants, 
drawn  on  the  current  expense  fund  of  said 
county.  The  $700  represented  the  face  value 
of  the  warrants  and  the  $4  the  accrued  Inter- 
est 

Respondent  alleged  In  his  complaint  that 
be  had  received  the  warrants  In  good  faith. 


and  thought  that  they  were  valid  and  coold 
and  would  be  paid  out  of  the  current  fnnds 
of  Kootenai  county,  but  when  be  had  received 
the  warrants,  as  aforesaid,  an  action  was 
commenced  In  the  district  court,  in  and  for 
Kootenai  county,  as  a  result  of  which  action 
the  warrants  were  declared  and  held  to  be 
null  and  void ;  that  the  treasurer  of  the  coun- 
ty was  enjoined  from  paying  the  same,  and 
the  order  of  the  county  commissioners,  which 
had  theretofore  been  entered,  directing  the 
auditor  to  Issue  the  warrants,  was  reversed 
and  vacated;  that  thereafter  he  requested 
appellant  to  repay  the  sum  paid  for  the  war- 
rants, which  appellant  refused  to  do;  that  by 
reason  of  the  warrants  being  void  there  was 
a  total  failure  of  consideration  from  the 
appellant  to  respondent  for  the  said  sum  of 
$704 ;  and  that  for  this  reason  appellant  Im- 
pliedly agreed  and  promised  to  pay  respond- 
ent the  said  sum,  together  with  ilnterest 
thereon  at  the  rate  of  7  per  cent  per  an- 
num from  April  7,  1914;  that  bdng  the  date 
that  the  warrants  were  sold  and  transferred 
by  appellant  to  respondeat 

A  second  count  is  set  up  In  the  complaint 
in  substance  containing  the  same  allegations 
as  the  first,  with  an  additional  allegatloa 
that  at  the  time  of  the  sale  appellant  bad 
orally  guaranteed  that  the  warrants  were 
good  and  valid. 

A  demurrer  was  Interposed  to  the  com- 
plaint, which  was  overruled,  and  appellant 
filed  an  answer,  specifically  denying  the  al- 
legations of  the  complaint  and  siting  up  as 
an  affirmative  defense  that  at  the  request  of 
respondent  he  had  sold  all  of  his  right,  titles 
and  Interest  In  and  to  the  warrants  to  re- 
spondent for  the  sum  mentioned  in  the  com- 
plaint; that  upon  the  payment  of  the  sum 
appellant  assigned  each  of  the  warrants 
to  respondent  by  wrltUg  bis  name  across 
the  back  thereof;  that  his  signature  was 
placed  on  the  back  of  said  warrants  for 
the  sole  purpose  of  assigning  his  Interest 
in  them  to  respondent,  which  respondent 
knew;  that  before  purchasing  said  war- 
rants respondent  made  an  Investigation  <» 
his  own  behalf  of  the  conditions  upon 
which  they  had  been  issued,  and  was  fully 
apprised  of  all  the  facts  In  connection  with 
them,  and  relied  upon  his  own  Investigation, 
and  not  upon  any  representation  or  state' 
ment  of  appellant  or  upon  the  signature  of 
appellant  written  upon  the  back  of  them; 
that  respondent  had  equal  opportunity  and 
means  of  knowledge  with  appellant  to  as- 
certain whether  or  not  the  warrants  were 
good  and  valid  and  were  legal  obllgatloDS 
of  said  Kootenai  coimty,  and  ought  to  be 
estopped  from  stating  or  claiming  that  be 
purchased  them  because  of  any  representa- 
tions or  statements  of  appellant  with  refer- 
ence thereto,  or  because  of  appellant  signing 
them  and  writing  his  name  on  the  bade 
thereof. 
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Tlie  facts,  so  far  as  material,  are  as  fol- 
lows:     Some  time  prior  to  the  7th  day  of 
April,  1914,  the  board  of  county  commission- 
ers   of  Kootenai  county  had  undertaken  to 
purchase,  for  the  use  of  the  county  assessor, 
certain  plots  and  estimates  of  timber,  based 
upon-  cruises  of  a  portion  of  a  former  Indian 
reservation  In  said  county,  and  In  payment 
therefor  had  ordered  the  auditor  to  Issue 
county  warrants,  drawn  on  the  current  ex- 
pense fund  of  the  county,  in  favor  of  appel- 
lant.     On  the  7th  day  of  April,  1914,   ap- 
pellant sold,  assigned,  and  transferred  the 
warrants  to   the   respondent,   and   received 
tberefor  $704,  said  sum  being  the  face  value 
of  the  warrants,  plus  the  accrued  interest, 
and  at  the  time  indorsed  his  name  on  tlie 
back  of  each  of  said  warrants.    Thereafter 
an  appeal  was  taken  from  the  order  of  the 
board  of  county  commissioners,  directing  the 
warrants  to  be  drawn,  and  the  district  court, 
after  bearing  said  appeal,  decreed  the  war- 
rants to  be  null  and  void,  upon  the  ground 
tluit  they  were  illegally  Issued.     The  court 
Instructed  the  Jury  to  find  a  verdict  in  fa- 
vor of  the  respondent,   which  it  did,  and 
judgment  was  entered  thereon. 

This  appeal  is  from  the  judgment  Appel- 
lant's brief  contains  seven  assignments  of 
error.  The  solution  of  the  whole  case  de- 
pends upon  the  questions  raised  by  the  fourth 
and  fifth  assignments  of  error,  which  are 
in  substance,  that  the  court  erred  In  Instruct- 
ing the  jury  to  find  a  verdict  for  respond- 
ent. The  sole  question  presented  is  whether 
or  not,  under  the  circumstances  of  their 
sale,  the  warrants  were  a  good  consideration 
for  the  money  which  resfpondent  paid  for 
them. 

[1,2]  The  evidence  shows  that  there  was 
nothing  atx>ut  the  warrants  in  question  to 
distinguish  them  from  any  other  Kootenai 
county  warrants,  drawn  on  the  current  ex- 
pense fund.  The  question  of  warranty  or 
guaranty  does  not  enter  into  the  case  as  dls- 
dosed  by  the  evidence.  Respondent  purchas- 
ed Kootenai  county  warrants,  but  he  did  not 
receive  Kootenai  county  warrants;  what  he 
did  receive  Was  merely  four  pieces  of  worth- 
less paper,  on  their  faces  similar  in  all  re- 
spects to  valid  Kootenai  county  warrants. 
Such  was  the  holding  in  Rogers  v.  Walsh, 
12  Neb.  28,  10  N.  W.  467.  The  view  there 
taken  was  afiBrmed  In  the  same  case  on  an- 
other appeal.  Walsh  v.  Rogers,  15  Neb.  309, 
18  N.  W.  135.  These  cases  have  been  fol- 
lowed as  authority  and  quoted  with  approval 
In  Logan  County  Bank  v.  Farmers'  Nat. 
Bank  (Okl.)  155  Pac.  661-563;  Martha  v. 
Button,  00  Neb.  34,  132  N.  W.  727,  36  L.  R. 
A.  (N.  S.)  602;  Bank  of  Commerce  t.  Ruf- 
fin,  190  Mo.  App.  124,  176  S.  W.  303-307,  and 
in  the  well-considered  case  of  Meyer  v.  Rich- 
ards, 163  D.  S.  885,  16  Sup.  Ct  1144,  41  U 
Ed.  199.  The  latter  case  distinguishes  the 
case  of  Otis  7.  Cullum,  92  U.  S.  447,  23  L. 


Ed.  496,  upon  which  appellant  seems  largely 
to  rely. 

The  samer  principle  was  applied  at  an 
early  day  by  the  California  court  in  the  case 
of  Kreutz  v.  Livingston,  15  Cal.  344.  The 
latter  case  has  been  followed  in  Dasbaway 
Association  v.  Rogers,  79  Cal.  211,  21  Pac. 
742;  Ehrman  v.  Rosenthal,  117  Cal.  491,  4£> 
Pac.  460;  Gregory  v.  Clabrough's  Executors, 
129  Cal.  475,  62  Pac.  72. 

The  principle  involved  is  the  one  which  lies- 
at  the  very  foundation  of  all  quasi  contrac- 
tual obligations,  and  is  based  primarily  upon 
questions  of  equity  and  good  conscience. 
Whenever  one  party  has  in  his  possession 
money  wbic]}  in  equity  and  good  conscience 
belongs  to  another,  the  law  raises  a  promise 
upon  his  part  to  repay  it  The  principle  is 
well  stated  in  the  portion  of  the  opinion  in 
Kreutz  ▼.  Livingston,  supra,  wMch  quotes  in 
part  from  the  opinion  of  Parker,  C.  J.,  in 
Hall  V.  Marston,  17  Mass.  674,  as  follows: 

"The  principle  of  this  doctrine  is  reasonable, 
and  consistent  with  the  character  of  the  action 
of  assumpsit  for  money  Iiad  and  received.  There 
are  many  cases  in  which  that  action  is  support- 
ed without  anv  privity  l>etween  the  parties  oth- 
er than  what  is  created  by  law.  Woenever  one 
man  has  in  his  hands  the  money  of  another, 
which  be  ought  to  pay  over,  he  is  liable  to  this 
action,  although  he  has  never  seen  or  heard  of 
the  party  who  has  the  right  When  the  fact  is 
proved  that  he  has  the  money,  if  he  cannot  show 
that  he  has  legal  or  equitable  eround  for  retain- 
ing it  the  law  creates  the  printy  and  the  prom- 
ise." 

[3]  It  is  dear  from  the  facts  and  the  fore- 
going authorities  that  the  trial  court  com- 
mitted no  error  in  Instructing  the  jury  in 
this  case  to  return  a  verdict  for  respondent 

We  have  examined  the  other  assignments 
of  error  and  find  them  without  merit  The 
judgment  is  therefore  affirmed.  Costs  award- 
ed to  respondent 

MORGAN  and  RICE,  JJ.,  concur. 


(30  Idaho.  CIO 
LIBBY  V.  PELHAM. 
(Supreme  Court  of  Idaho.     July  2,  1917.) 

1.  Continuation  or  Existing  STAXtrrES— Ex- 
FB£SS  Statutory  Pbovision. 

Section  5  of  the  Revised  Statutes  of  1887, 
and  section  5  of  R«v.  Codes  of  1909  Irath  pro- 
vide that  the  provisions  of  said  Revised  Statutes 
and  Revised  Codes,  "so  far  as  they  are  substan- 
tially the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof,  and  not  as  new 
enactments." 

2.  Statutes  «=9l67(l),  231— CHAifos— Alter- 
ation— OONSTRUOnON. 

Changes  made  by  a  revision  of  a  statute,  aa 
distinguished  from  legislative  amendment  will 
not  be  regarded  as  altering  the  law  as  it  exist- 
ed previous  to  revision,  onless  it  is  clear  that 
such  was  the  intention,  and  if  the  statute  as 
revised  is  ambiguous  or  is  susceptible  of  two 
constructions,  reference  may  b«  had  to  prior 
statutes  for  the  purpose  of  ascertaining  inten- 
tion. 

[Ed.   Note.— For   other   cases,   see   Statutes. 
Cent  Dig.  IS  242.  312.) 
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B.  CouNTHEs  «=»88— Officeb»— "DKALiwa"  nr 

SEcnBiTTES — Statute. 
Section  258,  Hey.  Codes,  waa  a  part  of  an 
act  entitled  "An  act  to  prevent  officers  from 
dealing  in  certain  securities."  The  use  of  the 
word  "dealing"  clearly  indicates  an  intention 
on  the  part  of  the  Legislature  to  preclude  officers 
from  dealing  in  such  securities  in  any  manner 
whatsoever,  whether  for  their  own  use  or  benefit, 
or  that  of  any  other  person. 

[Bid.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  U  135, 136.] 

4.  OOPNTIEB   «=»167  —  HlTSBAND   AWB  WWB 
*=»25(3)— AGKNOT— COUNTT    Wabbawts  — 

Payment— Fkesumption. 
Where  a  wife  purchased  purported  county 
warrants,  through  her  husband  as  her  agent, 
who  was  at  the  time  of  such  purchase  a  county 
commissioner,  she  must  be  presumed  to  have 
done  so  with  the  knowledge  that  under  the  pro- 
visions of  sections  258  and  280,  Rev.  Codes, 
the  county  treasurer  would  be  without  authority 
to  pay  such  warrants,  and  she  is  not  in  a  posi- 
tion to  complain  that  there  waa  no  considera- 
tion. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  }  249;  Husband  and  Wife,  Cent  Dig. 

5  161J 

6  OOKTEAOrS     «=>188(1)  — IlXEOALITT— <Ey- 

noT. 
Rights  based  on  a  violation  of  law  will  not 
be  enforced,  and  if  a  transaction  is  illegal  be- 
cause in  contravention  to  a  statute,  it  will  not 
be  upheld  in  any  way,  but  the  parties  will  be 
left  in  the  situation  in  which  they  have  volun- 
tarily placed  themselves. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  681.] 

6.  Directed  Vebdict. 

Ileld,  that  the  trial  court  did  not  err  in  di- 
recting the  jury  to  return  a  verdict  for  defend- 
ant 

Appeal  from  Eighth  Judicial  District 
Court,  Kootenai  County;  John  M.  Flynn, 
Judge. 

Action  by  Ella  G.  Llbby  against  C.  W. 
Pelbam  for  money  had  and  received.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Black  &  Wemette,  of  Coenr  d'Alene,  for 
appellant.  C.  H.  Potts,  of  Coeur  d'Alene,  for 
respondent 

BUDGE,  0.  J.  Appellant  brought  suit  to 
recover  from  respondent  the  sum  of  $1,400, 
which  she  alleged  in  her  amended  complaint 
was  had  and  received  by  respondent  from 
appellant  on  March  10,  1914,  as  the  purchase 
price  of  seven  purported  Kootaiai  county 
warrants,  sold  by  respondent  to  appellant, 
and  which  were  afterwards  held  to  be  in- 
valid on  the  ground  that  the  purchase  of  cer- 
tain timber  estimates,  for  which  said  war- 
rants were  Issued,  was  the  incurring  of  an 
indebtedness  on  the  part  of  the  county,  ex- 
ceeding the  Income  and  revenue  for  said 
year.  The  answer  of  respondent  traversed 
the  allegations  of  the  complaint,  and  set  up 
as  an  affirmative  defense  that  the  warrants 
were  not  purchased  by  appellant,  but  were 
purchased  by  I.  A.  Libby,  her  husband,  then 
a  member  of  the  board  of  county  commission- 
ers of  Kootenai  county,  and  that  the  war- 


rants were  therefore  invalid  under  the  pro- 
visions of  section  258,  Rev.  Codes.  The  rec- 
ord discloses  that  appellant  is  the  wife  of  1. 
A.  Llbby;  that  the  board  of  county  commis- 
sioners, of  which  I.  A.  -Llbby  was  a  member, 
entered  into  an  agreement  with  respondent, 
by  the  terms  of  which  he  agreed  to  sell  to 
the  county  certain  estimates  of  timber  on 
lands  lying  therein,  for  assessment  purposes. 
for  the  sum  of  $2,600,  and  the  county, 
through  the  board,  agreed  to  purchase  the 
same  for  the  above  amount;  that  the  esti- 
mates were  delivered  to  the  ooimty  and  a 
claim  filed  therefor  by  the  respondent,  which 
claim  was  allowed  on  the  5th  day  of  March, 
1914,  and  the  county  auditor  ordered  to  draw 
warrants  in  payment  of  the  same;  that  on 
the  Ttb  day  of  March,  1914,  the  warrants 
were  drawn,  among  them  being  the  warrants 
involved  in  this  action;  that  on  the  10th  day 
of  Mardi,  1914,  I.  A.  Ldbby  purchased  from 
respondent  $1,400  worth  of  these  warrants 
for  appellant,  with  her  money ;  and  at  the 
time  of  drawing  the  warrants  respondent  as- 
signed them,  by  writing  his  name  across  the 
back  thereof.  At  the  close  of  all  the  evi- 
dence respondent  moved  for  a  nonsuit  and  a 
directed  verdict,  which  latter  motion  was 
granted,  and  the  Jury  returned  a  verdict  In 
favor  of  respondent,  and  Judgment  was  en- 
tered thereon.  A  motion  for  a  new  trial  was 
subsequently  overruled.  This  appeal  is  from 
the  Judgment  and  from  the  order  overruling 
the  motion  for  a  new  triaL 

Appellant  relies  upon  15  assignments  of 
error.  It  is  not  necessary  to  discuss  them 
separately.  The  only  material  point  raised 
in  the  case  is  as  to  whether  or  not  the  mo- 
tion for  a  directed  verdict  was  properly  al- 
lowed. 

This  case  was  argued  as  a  companion  case 
to  Milner  v.  Pelham,  166  Pac.  674,  and  much 
of  the  matter  presented  by  counsel,  both  for 
appellant  and  respondent,  proceeds  up<»i  the 
theory  that  many  of  the  questions  Involved 
in  the  two  cases  are  IdentlcaL  It  will  be 
seen,  however,  that  whUe  much  of  the  evi- 
dence in  the  two  cases  is  similar,  the  mate- 
rial facts  in  this  case  do  not  appear  in  the 
Milner  Case,  and  the  legal  questions  Involved 
are  in  no  way  related.  In  the  Milner  Case 
respondent's  right  to  recover  is  based  upon 
the  invalidity  of  the  warrants,  while  in  the 
present  case  the  validity  or  invalidity  of  the 
warrants  is  not  materiaL 

The  correct  solution  of  this  case  depends 
largely  upon  the  construction  to  be  given  sec- 
tions 258  and  260,  Rev.  Codes,  which  are  as 
follows: 

"Sec.  258.  The  state  treasurer  and  auditor,  the 
several  county,  city,  district  or  precinct  officen 
of  this  state,  toeir  deputies  and  clerks,  are  pro- 
hibited from  purchasing  or  selling,  on  in  any 
manner  receiving  to  their  own  use  or  benefit,  of 
any  person  or  persons  whatever,  any  state,  coun- 
ty, or  city  warrants,  scrip,  orders,  demands, 
claims,     or    other     evidence    of     indebtedness 
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acainat  the  state,  or  any  county  or  city  there- 
of, except  eTidences  of  indebtedness  issued  to  or 
held  by  them  for  services  rendered  as  sach  of- 
ficer, deputy  or  clerk,  and  evidences  of  the  fund- 
ed indebtedness  of  soch  state,  covinty,  city,  dis- 
trict  or  corporation." 

"Sec.  260.  Officers  charged  with  the  disburse- 
ment of  public  moneys  must  not  pay  any  war^ 
rant  or  other  evidence  of  indebtedness  against 
the  state,  county,  city  or  district,  when  the  same 
has  been  purchased,  sold,  received  or  transfer- 
red contrary  to  any  of  the  provisions  of  this 
chapter." 

Appellant  lays  great  stress  upon  the  fact 
that  section  258,  Rev.  Codes,  as  it  was  orig- 
inally enacted  In  1876,  contained  the  words 
"or  to  the  use  and  benefit"  before  the  worda 
"of  any  person  or  persons,"  and  that  In  the 
snbeeqnent  Revised  Statutes  and  Revised 
Codes  the  words  "or  to  the  use  and  benefit" 
do  not  appear,  and  contends  that  by  the 
omission  of  these  words  the  Legislature  In- 
tended to  modify  the  meaning  of  the  original 
act  by  withdrawing  the  inhibition  against 
pnrcbaslng  or  selling  or  la  any  manner  re- 
-ceivlng  such  warrants  to  the  use  and  benefit 
of  other  persons  than  the  county,  city,  or 
town  officers. 

[1, 1]  While  the  language  of  the  section  as 
It  appears  in  the  Revised  Codes  Is  awkward, 
the  meaning  appears  to  be  clear.  The  lan- 
gnage  used  must  be  deemed  to  have  the  same 
meaning  as  It  did  before  revision.  If  any 
meaning  whatever  Is  to  be  given  to  the  words 
"of  any  person  or  persons,  whatever."  Jt 
ahonld  be  noticed  that  the  omission  of  the 
words  "or  to  the  use  and  benefit"  occurs  in 
a  revision  of  the  statutes  and  codes,  and  not 
as  an  express  amendment  of  the  section.  If 
the  language  is  ambiguous  it  should  not  be 
forgotten  that  both  the  Revised  Statutes  of 
1887  and  the  Revised  Codes  of  1909,  provide 
respectively.  In  section  5,  that  the  provisions 
of  the  Revised  Statutes  and  Codes  "so  far 
as  they  are  substantially  the  same  as  exist- 
ing statutes,  must  be  construed  as  continua- 
tions thereof,  and  not  as  new  enactments." 
In  the  absence  of  the  provisions  Just  quoted, 
it  is  a  general  and  well-settled  rule  of  statu- 
tory construction  that: 

"Changes  made  bv  a  revision  of  the  statutes 
will  not  be  regarded  as  altering  the  law,  unless 
It  is  clear  that  such  was  the  intention,  and,  if 
the  revised  statute  is  ambiguous  or  is  suscepti- 
ble of  two  constructions,  reference  may  be  had 
to  prior  statutes  for  the  purpose  of  ascertaining 
the  intention."  Becklin  v.  Becklin,  99  Minn. 
SOT,  109  N.  W.  243;  State  v.  Stroschein,  99 
Minn.  248,  109  N.  W.  235;  Comer  v.  State, 
103  Ga.  69,  29  S.  B.  501 ;  Taylor  v.  Inhabitants 
of  Town  of  Carribou,  102  Me.  401,  67  Atl.  2, 
10  Ann.  Cas.  1080;  Thomas  v.  United  States, 
166  Fed.  897,  84  C.  C.  A.  477,  17  li.  B.  A. 
(N.  S.)  720;  United  States  v.  Bowen,  100  U. 
8.  508,  25  ti.  Ed.  631 ;  United  States  v.  Lacher, 
134  U.  S.  624,  10  Sup.  Ct.  625,  33  L.  Ed.  1080; 
The  Conquerer,  166  U.  S.  110,  17  Sup.  Ct  510, 
41  L.  Ed.  987;  Barrett  v.  United  States,  1^ 
U.  S.  218,  18  Sup.  Ct  327,  42  L.  Ed.  723. 

[3,4]  Applying   this   rule   to   section   258, 

Rev.  Codes,  and  the  act  of  which  It  was  a 

part,  It  appears  that  that  act  was  entitled 

"An  act  to  prevent  officers  dealing  In  certain 
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securities."  It  cannot  be  argued  successfnUy 
that  the  act  merely  Intended  to  inrevent  offi- 
cers from  buying  or  selling  such  securities 
for  their  own  use  or  benefit.  The  use  of 
the  word  "dealing"  negatives  any  such  In- 
tention, and  clearly  Indicates  an  Intention  on 
the  part  of  the  Legislature  to  prevent  offi- 
cers from  dealing  In  such  securities  In  any 
manner  whatsoever,  whether  for  their  own 
use  or  benefit  or  for  the  use  or  benefit  of  an- 
other person. 

As  will  be  seen  from  the  reading  of  section . 
260,  Rev.  Codes,  above  quoted,  the  treasurer 
Is  absolutely  prohibited  from  paying  any 
warrant  whenever  such  warrant  has  been 
purchased,  sold,  received,  or  transferred  con- 
trary to  any  of  the  provisions  of  the  chapter 
of  which  section  268,  Rev.  Codes,  is  a  part. 
And  It  Is  also  provided  by  section  6384,  Rev. 
Codes,  that: 

'*Every  officer  or  person  prohibited  by  the  laws 
of  this  state  from  becoming  a  purchaser  at  sales, 
or  from  purchasing  scrip,  or  other  evidences  of 
indebtedness,  who  violates  iuiy  of  the  provisions 
of  such  laws,  is  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment 
in  the  state  prison  not  more  than  five  years." 

[S,  8]  The  appellant,  however  Innocent  and 
Ignorant  of  these  provisions  she  may  have 
been  in  fact.  Is  in  law  presumed  to  know  of 
the  punishment  and  limitations  which  have 
been  prescribed  by  these  sections,  and  when 
she  purdiased  the  warrants  In  question, 
through  her  husband,  who  was  at  that  tune 
one  of  the  county  commissioners  of  Kootenai 
county,  she  did  so,  knowing  that  under  the 
statutes  he  was  erpressly  prohibited  from 
purchasing  them,  and  that  the  county  treas- 
urer would  henceforth  be  without  authority 
to  pay  the  warrants.  If  she  chose  to  pur- 
chase the  warrants  under  these  conditions, 
she  did  so  at  her  own  risk.  She  received 
precisely  what  she  purchased,  namely,  pur- 
ported warrants  of  Kootenai  county,  which 
her  agent,  being  a  county  commissioner,  could 
not  legally  purchase,  either  for  himself  or 
for  any  one  else,  or  in  any  capacity.  The 
appellant  also  bad  full  knowledge  that  the 
act  of  purchasing  these  warrants  Invalidated 
them  and  raised  an  absolute  bar  against 
their  payment  by  Kootenai  county,  and  there- 
fore she  Is  not  In  a  position  to  complain  that 
she  received  no  consideration.  Otis  v.  Oul- 
lum,  92  V.  S.  447,  23  L.  Ed.  496 ;  Sutro  v. 
Rhodes,  92  Cal.  117,  28  Pac.  98;  Berka  ▼. 
Woodward,  126  Cal.  119,  67  Pac  777,'  45 
L.  B,  A.  420,  73  Am.  St  Rep.  31;  Swanger 
V.  Mayberry,  59  Cal.  91 ;  Harrison  County  v. 
Ogden,  133  Iowa,  677,  108  N.  W.  461. 

In  the  latter  case  It  was  said: 

"It  is  a  fundamental  rule,  however,  that  rights 
based  on  the  violation  of  tfae  law  will  never  be 
enforced  by  the  courts.  ♦  •  *  If  the  court  is 
advised  that  the  transaction  is  illegal  because  in 
contravention  of  a  statute  making  it  a  criminal 
offense,  it  is  sufficient  to  justify  a  refnsal  to  up- 
hold the  transaction  in  any  way." 

It  follows  from  what  has  been  said  that  the 
trial  court  did  not  err  in  granting  the  motion 
for  a  directed  verdict,  and  in  instructing  the 
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Jury  to  return  a  rerdlct  for  respondent  The 
Judgment  Is  affirmed.  Costs  awarded  to 
respondent 

RICE,  J.,  concars. 

MORGAN,  3^  (concurring).  Had  the  pur- 
ported warrants  In  question  been,  at  the  date 
of  their  Issuance,  valid  obligations  of  Koo- 
tenai county  which  subsequently  became  in- 
valid because  they  were  purchased  by  a  mem- 
ber of  the  board  of  county  commissioners, 
acting  either  in  his  own  behalf  or  as  agent 
for  another,  I  would  be  In  entire  accord  with 
the  foregoing  opinion,  but  they  were  not. 
In  Milner  v.  Pelham,  166  Pac  574,  we  held 
certain  purported  warrants,  being  a  part  of 
ithe  same  Issue  and  issued  for  the  same  pur- 
pose as  those  here  under  considerntlon,  to 
be  "pieces  of  worthless  paper,  on  their  faces 
similar  in  all  respects  to  valid  Kootenai 
county  warrants." 

The  purpose  of  section  258,  Rev.  Codes, 
quoted  in  the  foregoing  (pinion.  Is  to  pro- 
hibit certain  officials  from  dealing  in  put>- 
Uc  obligations  evidenced  by  valid  warrants 
or  other  evidences  of  Indebtedness  therein 
mentioned,  and  the  purpose  of  section  260 
Is  to  prevent  officers  charged  with  the  dis- 
bursement of  public  moneys  from  paying  any 
warrant  or  other  evidence  of  public  indebted- 
ness, otherwise  valid,  when  the  same  has  been 
purchased,  sold,  received,  or  transferred  con- 
trary to  any  of  the  provisions  of  the  chapter 
of  wtilcb  that  section  and  section  258  are 
parts. 

As  I  understand  the  facts  in  this  case, 
these  warrants  were  originally  held  to  be 
invalid  because  of  violation  of  section  3, 
art.  8,  of  the  Constitution,  which  provides, 
among  other  things: 

"No  county  ♦  •  •  shall  incur  any  indebt- 
edness, or  liability  in  any  manner,  or  for  any 
purpose,  exceeding  in  that  year,  the  income  and 
revenue  provided  for  it  for  such  year.  •  •  • 
Any  indebtedness  or  liability  Incurred  contrary 
to  this  provision  shall  be  void.    •    *    •  " 

Therefore,  these  purported  warrants  never 
were  valid  and  the  sections  of  the  Code, 
above  mentioned  and  relied  upon  in  the  fore- 
going opinion,  have  no  application  here.  In 
other  words  nothing  in  these  sections  con- 
tained, or  anywhere  else  in  the  law,  so  far 
as  I  have  been  able  to  find,  prohibits  a  mem- 
ber of  the  board  of  county  commissioners, 
acting  either  in  his  individual  capacity  or  as 
agent  for  another,  from  purchasing  "pieces 
of  worthless  paper,  on  their  faces  similar  in 
all  respects  to  valid  Kootenai  county  war- 
rants," so  long  as  they  do  not  ccmstitute 
evidences  of  public  Indebtedness. 

I.  A.  Libby,  husband  of  appellant  wbo 
acted  as  agent  for  his  wife  In  negotiating 
the  purchase  of  the  purported  warrants, 
was  a  member  of  the  board  of  county  com- 
missioners of  Kootenai  county  and,  as  such, 
had  full  knowledge  of  all  the  facts  t>ertain- 
Ing  to  their  Issuance  which  rendered  them 


invalid,  nils  knowledge,  upon  the  part  of 
her  agent  was  notice  to  appellant  (Childers 
V.  BiUlter,  144  Ky.  53,  137  S.  W.  795;  Shep- 
pard  V.  Wood,  78  III.  App.  428)  and  precludes 
her  recovery  (35  Gyc  396 ;  Drelsbach  v.  Ect- 
elkarap,  82  N.  J.  Law,  726,  83  Atl.  175).  I, 
therefore,  concur  in  the  affirmance  of  the 
Judgment 

The  fact  that  appellant  in  this  case  pur- 
chased with  notice  of  the  invalidity  of  the 
warrants  distinguishes  It  from  Milner  t. 
Pelham,  supra. 

(33  Cal.  App.  522) 

COX  V,  SAN  JOAQUIN  LIGHT  &  POWER 

CORP.    (L.  A.  4288.) 
(Supreme  Court  of  California.    June  22,  1917.) 
LnnTATioN  OF  Actions  «=121(2)  —  Auksv- 

MENTS— PABTT    PIAINTIFF— CHANQK    OF    CA- 
PACITY. 

Code  Civ.  Proc  {  377,  provides  when  the 
death  of  a  person  not  being  a  minor  is  caused 
by  the  wrongful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  maintain 
an  action  for  damages  against  the  person  caus- 
ing the  death,  or  if  such  person  be  employed  by 
another  person  who  is  responsible  for  his  con- 
duct, then  also  against  snch  other  person.  Civ. 
Code,  {  1970,  requires  an  action  for  wrongful 
death  to  be  brought  in  the  name  of  decedent's 
legal  representative  for  the  benefit  of  his  next 
of  kin.  Decedent,  alleged  to  have  been  wrong- 
fully killed,  left  only  bis  wife,  who  was  his  next 
of  kin,  who  erroneously  brought  suit  within  the 
time  limited  in  her  own  name,  and  after  expi- 
ration of  the  time  applied  for  leave  to  file  an 
amended  complaint  as  testatrix.  Held,  that 
such  change  in  the  capacity  in  which  plaintiff 
sued  was  not  the  commencement  of  a  new  snit 
and  the  amendment  was  properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  540.] 

In  Bank.  Appeal  from  Superior  Court, 
Kern  County;    Milton  T.  Farmer,  Judge. 

Action  by  Pansy  M.  Cox,  administratrix 
of  the  estate  of  Fred  Cox;  deceased,  against 
the  San  Joaquin  Light  &  Power  Corporation. 
From  tbe  decree  rendered,  the  defendant  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  Chipman, 
P.  J.,  in  the  District  Court  of  Appeal,  con- 
curred In  by  Burnett  and  Hart,  JJ.: 

The  following  statement  of  the  case  and  points 
relied  on  is  taken  from  appellant's  opening  brief, 
as  sufiiciently  presenting  tbe  matters  now  here 
for  review: 

"On  tbe  17th  day  of  June,  1911,  one  Fred 
Cox,  while  employed  by  the  defendant  as  an 
electric  lineman,  was  electrocuted  and  killed. 
By  complaint  filed  October  13,  1911,  Pansy  M. 
Cox,  widow  and  heir  of  Fred  Cox,  brought  this 
action  against  San  JosQain  Light  &  Power  Cor- 
poration to  recover  damages  for  the  death  of  the 
said  Fred  Cox.  On  the  27th  day  of  October, 
1913,  plaintiff's  attorneys  served  and  filed  a  no- 
tice of  motion  to  file  an  amended  complaint 
which  in  all  material  respects  was  tbe  same  as 
the  ori^al  complaint  except  that  the  amended 
complamt  set  forth  that  Pansy  M.  Cox  was  the 
administratrix  of  the  estate  of  Fred  Cox,  and  in 
the  amended  comjilaint  Pansy  M.  Cox  sued  as 
such  administratrix.  Defendants  opposed  the 
motion,  but  on  the  7th  day  of  January,  1914, 
tbe  court  granted  permission  to  file  the  amended 
complaint.     Thereafter  defendant  demurred  to 
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the  amended  complaint  upon  the  ground  that  the 
cause  of  action  set  forth  in  the  same  web  barred 
by  subdivision  3,  {  340,  of  the  Code  of  Civil 
Procedure,  which  demurrer  was  thereafter  by 
the  court  overruled.  The  point  presented  by 
this  appeal  is  this :  In  a  suit  against  a  master, 
for  damaKes  for  death  of  his  servant,  alleged  to 
have  been  caused  by  the  negligence  of  the  mas- 
ter, such  suit  being  brought  by  the  widow  of  the 
deceased,  it  is  a  change  of  the  cause  of  action 
to  permit  by  amendment  the  administrator  of 
the  deceased  to  be  substituted  for  his  widow  or 
(what  we  will  submit  is  the  same  question)  to 
permit  the  widow,  as  administratrix,  to  be  sub- 
stituted for  the  widow  suing  as  an  heir.  The  de- 
murrer upon  the  ground  that  the  cause  of  action 
•was  barred  by  the  statute  of  limitations  is  mere- 
ly a  corollary  of  the  point  last  above  stated  for, 
it  may  be  admitted,  that  if  the  cause  of  action 
is  not  changed  and  the  amendment  is  a  proper 
one,  the  amendment  would  relate  back  to  the 
time  of  filing  the  original  complaint.  The  ques- 
tion is  therefore  as  outlined  above,  although  pre- 
sented to  the  lower  court  and  presented  here  by 
this  appeal,  under  two  forms  of  attack:  First, 
by  objection  to  the  filing  of  the  amended  com- 
plaint; and,  second,  by  demurrer  to  the  amend- 
ed complaint,  upon  the  ground  of  statute  of  lim- 
itations." 

That  Mrs.  Cox  is  the  widow  and  sole  heir  of 
decedent  and  the  only  person  entitled  to  the 
fruits  of  the  judgment  is  not  disputed.  Section 
377  of  the  Code  of  Civil  Procedure  reads  in 
part  as  follows:  "When  the  death  of  a  person 
not  being  a  minor  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal  rep- 
resentatives may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  if 
such  person  l>e  employed  by  another  person  who 
is  responsible  for  his  conduct,  then  also  against 
such  other  person."  Section  1B70  of  the  Civil 
Code,  amended  in  1907,  abrogates  in  some  degree 
the  fellow-servant  rule  as  it  had  previously  ex- 
isted, and  clianges  somewhat  the  rule  of  assump- 
tion of  risk  in  favor  of  the  employ^.  The  right 
of  action  for  death  reads  as  follows:  "When 
death,  whether  instantaneous  or  otherwise,  re- 
sults from  an  injury  to  an  employ^  received  as 
aforesaid,  the  personal  representative  of  such 
cmployfe  shall  have  a  right  of  action  •  •  • 
in  respect  thereof,  for  and  on  behalf,  and  for 
the  benefit  of  the  widow,  children,  dependent 
parents,  and  dependent  brothers  and  sisters,  in 
order  of  precedence  as  herein  stated,  but  no 
more  than  one  action  shall  be  brought  for  such 
recovery." 

It  is  contended  by  appellant  that  there  is  an 
"innportant  distinction  in  the  cause  of  action  cre- 
ated liy  section  1970  of  the  Civil  Code  and  that 
created  by  section  377  of  the  Code  of  Civil  Pro- 
ce<lure."  The  distinction  pointed  out  in  defend- 
ant's brief  consists,  it  is  claimed,  in  the  fact 
that  under  section  1970  "if  the  personal  repre- 
sentative sues  for  a  death  occurring  in  the  rela- 
tion of  employer  and  employ^  that  such  personal 
representative  is  entitled  to  the  liberal  provi- 
sions of  section  1970  with  regard  to  the  fellow- 
servant  rule  and  assumption  of  risk,"  whereas, 
if  the  action  is  brought  by  the  representative 
under  section  377,  "the  old  and  rigid  rules  relat- 
ing to  acts  of  fellow  servants  and  assumption  of 
risk  would  apply."  It  is  contended  that  the  ac- 
tion was  brought  under  section  377,  anil  that  by 
substituting  the  administratrix  of  deceased  as 
his  representative  so  as  to  bring  the  case  under 
section  1970  there  resulted  "a  complete  change 
of  the  cause  of  action,"  and  hence  is  not  al- 
lowable. 

Mr.  Pomeroy  gives  os  the  meaning  of  the 
term,  "cause  of  action."  Cautioning  against 
confusing  it  with  the  "remedy"  and  witii  "the 
action,"  he  says:  "In  accordance  with  the  prin- 
ciples of  pleading  adopted  in  the  new  American 
system,  the  existence  of  a  legal  right  in  an  ab- 
stract form  is  never  alleged  by  the  plaintiff; 


but,  instead  thereof,  the  facta  from  which  that 
liglit  arises  are  set  forth,  and  the  right  itself 
is  inferred  therefrom.  The  cause  of  action,  as 
it  appears  in  the  complaint  when  properly  plead- 
ed, will  therefore  always  be  the  facts  from  which 
the  plaintiff's  primary  right  and  the  defendant's 
corresponding  primary  duty  have  arisen,  togeth- 
er with  the  facts  which  constitute  the  defend- 
ant's delict  or  act  of  wrong." 

The  cause  of  action  here  consisted  of  facts 
equally  applicable  to  both  sections,  i.  e.,  the 
death  of  the  employ^  through  the  negligence  of 
the  employer.  The  same  facts,  as  shown  by  ap- 
pellant's statement  of  the  case,  are  found  in 
both  the  original  and  amended  complaints,  the 
only  difference  being  that  in  the  former  the 
widow,  as  heir  of  the  employe,  was  plaintiff  and 
in  the  latter  the  widow  as  representative  of  the 
employ^.  In  both  complaints  the  same  cause  of 
action  was  stated.  In  both  cases  the .  person 
and  only  person  beneficially  interested  was  the 
widow.  Section  377  gives  the  right  generally 
to  sue  either  in  the  name  of  the  heir  or  represen- 
tative of  the  deceased.  Section  1970  gives  the 
right  only  to  the  representative  for  the  death 
of  one  sustaining  the  relation  of  employ^  to  an 
employer.  Whether  or  not  section  1970  has  the 
effect  of  abrogating  section  377  and  is  exclusive, 
or  to  what  extent  section  1970  may  prevail  over 
section  377  so  far  as  they  respectively  authorize 
acticms  for  injuries  causing  death,  are  open  ques- 
tions. Pritchard  v.  Whitney  Estate  Co.,  164 
Cal.  564.  129  Pac.  9S0.  But  it  seems  now  to  be 
settled  that  where  the  relation  of  employer  and 
employ^  exists  and  the  employ^  meets  his  death 
through  the  negligence  of  the  employer,  section 
1970  furnishes  the  only  basis  for  the  action.  Id. 
The  present  action  was  commenced  in  1911,  and 
the  case  just  cited  was  first  decided  in  department 
in  June,  1912,  and  in  bank,  in  January,  1913. 
In  Octol>er,  1013,  plaintiff  gave  notice  of  motion 
to  amend.  It  is  not  surprising  that  plaintifTs 
attorney  made  what  now  appears  to  have  been 
a  mistake  in  bringing  the  action  in  the  name  of 
the  widow,  since  the  department  decision  of  the 
Supreme  Court  in  the  case  cited  would  seem  to 
leud  some  support  to  plaintiff's  first  impression 
of  her  right  to  sue  in  her  own  name  as  heir. 

In  tlie  case  of  Beardon  v.  Balakala  Consol. 
Copper  Co.  (C.  O.)  193  Fed.  189,  the  action  was 
exactly  similar  to  the  action  here,  and  the  same 
mistake  was  made  in  commencing  the  action. 
The  father,  being  the  next  of  kin,  was,  under 
section  1970  of  the  Civil  Code,  entitled  to  the 
benefit  of  the  recovery,  but  erroneously,  as  did  the 
widow  In  the  present  case,  commencied  the  ac- 
tion in  his  own  name  under  the  mistaken  sup- 
position that  the  case  fell  within  section  377  of 
the  Code  of  Civil  Procedure ;  and  before  the  er- 
ror was  established  by  a  ruling  on  defendant's 
demurrer  to  that  complaint,  the  time  within 
which  a  new  action  could  be  commenced  by  the 
administrator  had  elapsed.  "The  sole  question 
presented  here  calling  for  consideration,"  said 
the  court,  "is  whether  under  these  circumstances 
it  was  competent  to  allow  the  complaint  to  be 
amended  by  substituting  the  administrator  as 
plaintiff  in  the  action  so  commenced  by  the  fa- 
ther, and  thus  avoid  bringing  a  new  action ;  or 
should  the  action  be  dismissed?"  The  proposi- 
tion was  pressed  upon  the  court  that  the  bring- 
ing of  the  action  by  the  father  was  wholly  nug- 
atory and  ineffectual  to  arrest  the  running  of 
the  statute.  Speaking  of  this  contention,  Mr 
Justice  Van  Fleet,  who  heard  the  case,  said: 
"It  involves  an  erroneous  conception  of  the  le- 
gal effect  of  the  omission  sought  to  be  cor- 
rected, and  a  too  narrow  construction  of  the 
purpose  and  effect  of  the  statutes,  both  state 
and  federal  (Code  Civ.  Proc.  8  473;  R.  S.  5  954; 
U.  S.  Comp.  St.  1901,  p.  696),  in  providing  the 
extent  and  character  of  relief  that  may  be  af- 
forded by  way  of  amendment,  to  avoid  mistakes 
of  the  nature  of  that  here  involved.  It  should 
be  borne  in  mind    •    *    •    that  the  substantiv* 
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cause  of  action  counted  on  in  tbe  amended  com- 
plaint has  not  been  changed.  It  remains  pre- 
cisely the  same  as  that  stated  in  the  original 
pleading.  No  new  facts  are  alleged  as  a  ground 
of  recovery,  the  only  change  being  in  the  name 
of  the  plaintiff  and  the  capacity  in  which  he 
sues;  while  the  father  still  remains  the  benefi- 
ciary of  the  recovery  sought.  This  being  so,  the 
change  effected  by  the  amendment  is  obvionsly 
in  no  just  sense  the  bringing  of  a  new  action. 
It  is  one  of  form  rather  than  of  substance,  and 
in  the  interests  of  justice  is  to  be  treated  as 
snch,  rather  than  to  adopt  a  view  which  would 
result  in  an  irretrievable  bar  to  all  remedy, 
tJnder  the  modern  doctrine,  the  discretionary 
power  of  the  court  to  such  end  is  to  be  liberally 
exerted  in  favor  of,  rather  than  against,  the 
disposition  of  a  case  upon  its  merits;  and  I  am 
entirely  satisfied  aftw  further  examination  of 
the  question  induced  by  the  reargument  that, 
under  the  broad  and  comprehensive  terms  of 
section  954,  if  not  as  well  under  the  statute  of 
the  state,  the  defect  involved  is  one  which  may 
be  cured  by  amendment."  After  reviewing  some 
of  the  decisions  upon  the  question,  the  learned 
jnstice  said:  "The  principles  announced  in  these 
cases  are  clearly  applicable  to  the  circumstances 
presented  here.  As  we  have  seen,  no  change  has 
been  worked  in  the  form  or  substance  of  the 
cause  of  action  set  up.  That  remains  in  all 
respects  the  same,  llie  father  is  now,  as  he 
was  when  the  original  complaint  was  filed,  the 
real  party  in  interest,  for  whose  benefit,  under 
the  express  language  of  the  statute,  the  action 
may  be  maintained.  He  has  then  a  right  to  have 
the  action  prosecuted,  but  the  law  says  that  that 
must  be  done  through  the  instrumentality  of  the 
legal  representative  rather  than  that  of  the  im- 
mediate beneficiary:  and  this  purely  formal  re- 
quirement is  all  tbat  is  accomplished  by  the 
amendment  allowed.  Had  the  father  procured 
himself,  instead  of  the  present  plaintiff,  to  b« 
appointed  the  administrator  of  his  dead  son's  es- 
tate, as  was  his  legal  right,  there  could  be  no 
question,  under  the  foregoing  authorities,  of 
his  right  to  have  himself  in  his  representative 
capacity  substituted  as  plaintiff  in  place  of  him- 
self as  an  individual;  and  the  chances  are,  if 
such  had  been  the  course  pursued,  the  present 
objection  would  never  have  suggested  itself." 

A  very  fuU  discussion  of  the  question  is  found 
in  Missouri,  Kansas  &  T.  R.  R.  Co.  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct.  135,  57  L.  Ed.  355, 
Ann.  Cas.  1914B,  134;  in  which  Reardon  v. 
Balakala,  etc.,  Co.,  supra,  is  cited  approvingly. 

In  Ruiz  V.  Santa  Barbara  Gas,  etc.,  Co.,  lt;4 
CaL  IcSS,  128  Pac.  330,  the  cause  of  action 
was  of  the  same  nature  as  the  present  cause  of 
action,  and  the  action  was  commenced  by  plain- 
tiff as  special  administrator  of  the  estate  of 
deceased.  He  failed  to  allege  that  the  deceased 
left  anv  heir,  and  hence,  under  section  377, 
Code  of  Civil  Procedure,  failed  to  state  a  cause 
of  action,  and  the  trial  court  so  held  on  de- 
murrer to  the  complaint  with  leave  to  amend. 
Pending  time  given  to  amend  plaintiff  was  ap- 
pointed general  adminLstrntor  of  the  estate,  and 
upon  filing  an  amended  complaint  he  did  so  in 
his  new  capacity  as  general  administi-ator  of 
deceased's  estata  Meanwhile,  however,  the  stat- 
ute of  limitations  had  run.  The  court  said  :  "It 
is  settied  by  the  decisions  that  an  action  of 
the  character  authorized  by  section  377  of  the 
Code  of  Civil  Procedure  is  ofie  solely  for  the  ben- 
efit of  the  heirs,  by  which  they  may  be  comrpen- 
sated  for  the  pecuniary  injury  suffered  by  them 
by  reason  of  the  loss  of  their  relative,  that 
the  money  recovered  in  such  an  action  does 
not  belong  to  the  estate  but  to  the  heirs  only, 
and  that  an  administrator  has  the  right  to 
bring  the  action  only  because  the  statute  author- 
izes him  to  do  so,  and  that  he  is  simply  made  a 
statutory  trustee  to  recover  damages  for  the 
benefit  of  the  heirs,  (citing  cases).  The  same 
is  manifestiy  made  to  appear  *  *  *  in  the 
provision  of  section   1970  of  the  Civil   Code, 


hereinbefore  referred  ta"  Barr  t.  Southern 
Cal.  Edison  Co..  24  Cal.  App.  22,  140  Pnc.  47, 
was  a  case  of  the  character  of  the  present  case, 
in  which  the  complaint  failed  to  allese  that 
deceased  left  any  heirs,  and  for  that  refli<on 
failed  to  state  a  cause  of  action.  An  amended 
pleading  during  thia  defect,  filed  after  the 
statute  of  limitations  had  run,  was  demurred 
to,  and  demurrer  sustained.  On  appeal  tiie 
judgment  was  reversed,  and  the  amendment 
held  allowable.  We  can  perceive  no  good  ground 
on  which  such  an  amendment  would  be  justified 
that  would  not  be  equall,T  available  in  support 
of  the  amendment  here  m  question.  SMne  of 
the  authorities  cited  by  appellant  seem  to  suj^- 
port  its  contention.  Mr.  Thompson  cites  cer- 
tain cases  as  supporting  the  rule  claimed  by 
appellant.  In  that  connection,  however,  he 
says:  "The  test,  under  statutes  allowing  amend- 
ments, as  to  whether  amendments  may  be  made 
to  a  declaration  after  the  tim«  limited  by  statute 
within  which  actions  can  be  brought  seems  to 
be:  1.  Does  the  original  declaration  state  a 
cause  of  action  under  the  statute?  2.  Does  the 
amended  declaration  state  a  different  cause  of 
action?  If  the  first  question  is  answered  af- 
firmatively and  the  second  negatively,  the 
amended  declaration  is  not  barred  by  the  stat- 
ute of  limitations."  6  Thompson  on  Negligence, 
p.  148,  §  7017.  As  we  think  the  original  com- 
plaint stated  a  cause  of  action  under  the  stat- 
ute, and  the  amended  complaint  did  not  state  a 
different  cause  of  action,  the  test  given  by  Mr. 
Thompson  is  fully  met. 

Dubbers  v.  Qoux,  51  Cat  153,  is  sometimes 
(as  by  the  Utah  Supreme  Court)  cited  in  sup- 

?ort  of  tile  rule  contended  for  by  appellant, 
a  that  case  the  action  waa  conunenced  by  the 
husband,  who  afterward  made  a  motion  that 
his  wife  be  substituted  as  plaintiff  because  she 
was  the  real  party  in  interest.  TJhe  lower  court 
allowed  the  substitution,  and  defendant  ap- 
pealed. The  Supreme  Court  said:  "The  court 
erred  in  permitting  Mrs.  Dubbers  to  be  sub- 
stituted for  her  husband  as  plaintiff.  It  is  not 
pretended  that  she  bad  succeeded  to  any  in- 
terest held  by  her  husband  pending  the  action, 
nor  that  she  had  any  joint  interest  with  him  in 
the  subject-matter.  On  the  contrary  she  waa 
substituted  as  plaintiff  on  the  theory  that  she 
was  the  only  party  in  interest  at  the  commence- 
ment of  the  action,  and  had  ever  since  continued 
so.  She  was  permitted  to  become  the  sole 
plaintiff,  not  to  prosecute  the  same  cause  of  ac- 
tion stated  in  the  complaint,  on  the  ground  that 
she  had  succeeded  to  it,  but  another  and  distinct 
cause  of  action  in  her  separate  right.  In  effect, 
it  was  permitting  her  to  prosecute  a  new  suit, 
for  another  cause  of  action,  by  merely  substitut- 
ing her  as  sole  plaintiff  in  Oie  former  action.  It 
is  scarcely  necessary  to  say  that  section  473, 
Code  of  Civil  Procedure,  affords  no  warrant 
for  such  a  proceeding."  That  case  is  easily 
distinguishable  from  the  case  here. 

We  are  entirely  satisfied  with  the  view  ex- 
pressed by  Mr  Justice  Van  Fleet  in  Reardon  t. 
Balakala,  etc.,  Co.,  and  do  not  find  it  necessary 
to  consider  the  numerous  cases  cited  by  respec- 
tive counsel. 
The  judgment  Is  aflSrmed. 
Borton  &  Thelle,  of  Bakersfleld,  for  appel- 
lant. Kaye  &  Siemon,  of  Bakersfleld,  and 
Harrlmnn,  Uyckman  &  Tnttle,  of  Los  Angelea^ 
for  respondent. 

PER  CURIAM.  In  denying  the  applica- 
tion for  a  hearing  In  this  court  after  deci- 
sion by  the  District  Court  of  Appeal  of  the 
Third  Appellate  District,  we  deem  It  proper 
in  view  of  what  is  said  In  the  opinion  as  ti> 
the  effect  of  section  1970,  ClvU  Code,  on  sec 
tlon  377  of  the  Code  of  Civil  Procedure,  to 
refer  to  the  opinion  in  the  case  of  Gonsalvea 
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et  aL  T.  Petaluma  &  S.  R.  R.  R.  Co.,  decided 
Ansust  5,  1916,  173  Cal.  204,  159  Pac.  724, 
discussing  these  sections  which  apparently 
was  not  brought  to  the  attention  of  the  Dis- 
trict Court  of  AppeaL 


(ITS  Cal.  185) 

In  n  RAWITZER'S  ESTATE. 

BAWITZBR  T.  PraST  TRUST  CO.  OP 
OMAHA. 

(S.  r.  8028.) 

(Snpreme  Court  of  Oalifomia.    Jane  28,  1917.) 

1.    EXECXTTOBS  AND   ADMINISTBATOBS  ®=>33S— 

FoBEiON  ExBcrTOB— Power. 
The  foreign  executor  of  the  will  of  a  non- 
rc^doit  decedent  cannot  act  as  such  in  Califor- 
nia and  cannot  maintain  in  court  in  that  rep- 
resentative capacity  any  opposition  to  a  sale 
proposed  by  the  administrator  with  will  an- 
nexed appointed  within  the  state,  or  otherwise 
assert  as  a  litigant  rights  or  interests  in  the 
property  of  the  decedent  situated  in  the  state, 
since,  while  a  foreign  executor  may  receive 
property  voluntarily  given  to  him,  his  authority 
does  not  extend  beyond  tho  jurisdiction  of  the 
state  or  government  under  which  he  is  vested 
with  his  authority. 

[Ed.    Note.— For   other  cases,   see   Executors 
and  Administrators,  Cent.  Dig.  §g  1410-1416.] 

2l  Wiixa  «=»681(2)— Time  or  Vebtiwo. 

Where  a  will  contained  a  direct  devise  and 
bequest  to  a  trustee  empowering  it  to  take  the 
property  immediately  for  the  purposes  of  the 
trust,  toe  disposition  vested  at  the  time  of  the 
death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1612,  1613.] 

8.  EXECDTOBS  AND  Adkinistbatobs  «s»338— 
PowEB  OF  Tbi;stek  —  Oppositioh  to  Sai.k 
BT  Adminibtbatob. 
Where  a  nonresident  trustee  had  a  vested 
interest  In  the  property  of  an  estate,  and  the 
terms  of  its  trust  imposed  upon  it  the  duty  to 
protect  the  property  from  all  unnecessary  ex- 
pense and  claims,  it  had  power  to  oppose  a  peti- 
tion for  sale  by  an  administrator  with  will  an- 
nexed and  a  rigjit  of  appeal  from  an  adverse 
decision  thereon. 

[Ed.   Note.— Fot  other  cases,   see  Execators 
and  Administrators,  Gent.  Dig.  |i  1410-141&] 

4.  Pkbpettjities  ®=»6(4')  —  Restbairt  oh 
Alienation— Vauditt. 
Civ.  Code,  f  715,  provides  that  the  abso- 
lute power  of  alienation  cannot  be  suspended 
by  any  limitation  or  condition  whatever  for  a 
longer  period  than  during  continuance  of  the 
life  of  persona  in  being  at  the  creation  of  the 
limitation  or  condition,  etc.  Ov.  Code,  {  866, 
provides  that,  where  an  express  trust  is  creat- 
ed in  relation  to  real  property,  every  estate 
not  embraced  in  the  trust  and  not  otherwise 
disp<Med  of  is  left  to  the  author  of  the  trust  or 
bis  successor.  Section  871  provides  that,  when 
the  purposes  for  which  an  express  trust  was 
created  cease,  the  estate  of  the  trustee  also 
ceases.  Held,  that  a  trust  created  by  a  will  for 
the  b«iefit  of  testator's  children  to  vest  an  un- 
divided one-sixth  part  in  each  child  when  it 
shall  have  attained  the  age  of  30  years,  and 
providing  that,  if  either  or  any  of  tbe  children 
Mould  not  be  living  at  the  testator's  death  or 
die  before  attaining  tho  age  of  30  years,  his 
share  should  fall  into  the  estate  and  trust,  the 
portions  of  the  surviving  children  being  thereby 
equally  increased,  was  not  void  under  section 
715. 


5.  EiEcuTOBs  AND  Adminmtbatobs  «=93o8(3) 
— Sale  of  Pbopebtt — Notice  of  Appeaj>— 
Capacitt  of  Appellant. 

Where  a  foreign  executor  and  trustee  op- 
posed both  in  his  capacity  as  executor  and  trus- 
tee petition  by  administrator  with  will  annexed 
for  sale  of  lands,  a  notice  of  appeal  which 
characterized  the  defendant  as  executor  could 
bo  considered  as  an  appeal  in  any  capacity  which 
entitied  it  to  make  such  apt>eal;  the  statement 
characterizing  it  as  executor  being  a  descrip- 
tion of  the  person,  and  not  a  limitation  of  the 
character  in  which  it  takes  appeal. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  If  1472,  1474, 
1478.] 

6.  EXEOUTOBS  AND  Aduinistbatobs  €=>343  — 

Salss— Necessitt. 
In  a  proceeding  by  the  administrator  with 
will  annexed  for  sale  of  real  estate  to  pay 
debts  and  administration  expenses,  where  the 
nonresident  trustee  holding  tiUe  to  the  prop- 
erty offered  to  remove  all  necessity  for  the  sale 
and  to  pay  the  expenses  of  the  administration 
by  depositing  the  necessary  funds  for  that  pur- 
pose in  court,  the  court  erred  in  directing  a  sale. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  gS  1439-1441.] 

7.  Wills  i8=3630(3)— TansTs— Time  fob  Vest- 
INO  IN  Bbneficiabt. 

Where  a  will  gave  property  to  trustee  to 
vest  in  equal  parts  in  such  of  his  children  as 
should  survive  the  testator  and  roach  the  age 
of  30  years,  when  a  child  shall  become  30  years, 
his  contingent  interest  will  then  become  a  vested 
estate  in  possession,  and  he  will  be  a  tenant 
in  common  with  the  trustee  equally  entitled  to 
possession  of  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1469.] 

8.  EXECUTOBS   AND    AOUINISTBATOBS   ®=3323^ 

Sale  of  Pbopebtt- PBESxntETioN. 
A  testator  must  be  presumed  to  have  fore- 
seen all  contingencies  and  have  had  them  in 
mind  when  he  provided  that  an  entire  estate 
should  remain  -Intact  in  the  management  of  tho 
trustee  and  until  the  last  of  the  six  beneficiaries 
should  be  entitled  to  possession. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {$  1334-1336.] 

9.  BXECUTOBS  AND  Aduinisisatobs  ^9323 — 

Sale  of  Tbust  Pbopebtt — Axtthobitt  of 

Tbustee  to  Detbbuine  Time. 
Where  testator  provided  that  an  entire  es- 
tate should  remain  intact  in  the  management 
of  a  trustee,  tho  contingencies  that  some  of  the 
beneficiaries  would  become  entitied  to  a  vested 
estate  in  possession  and  cotenants  with  the 
trustee  before  the  termination  of  tbe  trust  do 
not  justify  an  immediate  sale  contrary  to  the 
judgment  of  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §g  1334-1336.] 

10.  Executobs  AND  Administbatobs  $=>323—  ' 
Sales— AiTTHOBiTT  of  Adminibtbatob. 

An  administrator  who  seeks  power  to  sell 
real  property  and  thereby  takes  it  permanently 
from  the  control  and  management  of  the  heirs 
qr  devisees  must  show  a  good  cause  therefor. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  $$  1334^1336.] 

IL  CoBPOBATioNS  «s>654 — Foreign  Cobpoba- 

TIONS— AUTHOBITY  TO  ACT  AS  TBUSTEE. 

As  St.  1907,  p.  562,  applies  only  to  domes- 
tic corporations  organized  to  act  as  administra- 
tor, receiver,  or  trustee,  etc.,  where  a  foreign 
corporation  was  authorized  to  act  and  was  ap- 
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pointed  as  trustee  under  a  will  in  its  own  state, 
it  Iiad  authority  to  act  as  such  in  California. 

[E!d.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2651,  2556.] 

Department  1.  Appeal  from  Superior  Court, 
Alameda  County ;  Wm.  S.  Wells,  Judge. 

Petition  by  Earl  A.  Rawitzer,  as  adminis- 
trator with  will  annexed  of  tbe  estate  of  Al- 
bert H.  Rawitzer,  deceased,  for  permission 
to  sell  land  belonging  to  tlie  estate,  opposed 
by  the  First  Trust  Company  of  Omalia,  exec- 
utor of  the  estate  of  Albert  H.  Rawitzer, 
deceased.  From  an  order  directing  the  sale, 
defendant  appeals.     Reversed. 

Walter  B.  Bacon,  of  San  Francisco,'  for  ap- 
pellant B.  K.  Taylor,  of  Alameda,  for  re- 
spondent. 

SHAW,  J.'  This  is  an  appeal  from  an  order 
directing  the  sale  of  real  estate. 

The  appellant.  First  Trust  Company  of 
Omaha,  is  the  executor  of  tbe  last  will  of  the 
decedent,  duly  appointed  as  such  by  the  coun- 
ty court  of  Douglas  county,  state  of  Nebras- 
ka, and  bad  entered  upon  its  duties  as  such 
executor.  The  property  of  the  decedent,  In- 
cluding that  here  in  controversy,  is  given  by 
the  will  to  said  First  Trust  Company  of  Oma- 
ha as  trustee  in  trust,  for  certain  purposes 
hereinafter  stated.  The  respondent  Is  the  ad- 
ministrator with  the  will  annexed  of  the  es- 
tate of  the  decedent,  appointed  by  tbe  supe- 
rior court  of  Alameda  county.  In  which  coun- 
ty the  land  Involved  is  situated. 

The  administrator.  In  his  petition,  asked 
for  the  sale  of  the  land  on  the  ground:  First, 
that  It  wjs  necessary  for  the  payment  of  the 
debts  of  the  decedent;  and,  second,  that  It 
was  for  the  advantage,  benefit  and  best  Inter- 
est of  the  estate  and  those  Interested  therein 
that  the  same  should  be  sold.  The  First 
Trust  Company  of  Omaha  filed  (^position  to 
this  petition  on  tbe  ground  that  there  were 
no  debts,  that  it  was  not  to  the  best  interest 
of  the  persons  interested  In  the  estate  that 
the  property  should  be  sold,  and  that,  the 
First  Trust  Company  of  Omaha,  as  executor 
of  said  estate,  bad  on  hand  sufficient  moneys 
to  pay  all  debts,  legacies,  and  expenses  of 
administration  of  tbe  estate  both  in  Nebraska 
and  California,  Including  the  expenses  incur- 
red by  the  petitioner  in  the  administration 
thereof  up  to  tbe  date  of  final  settlement, 
and  offered  to  deiKKit  in  court  sufficient  funds 
for  that  purpose.  The  court,  after  hearing 
the  evidence,  found  In  favor  of  tbe  petitioner, 
and  ordered  that  the  property  be  sold  at 
private  sale  for  cash. 

[1]  The  respondent  makes  the  preliminary 
objection  that  the  First  Trust  Company  of 
Omaha,  as  executor  of  the  will  of  said  deced- 
ent, cannot  act  as  such  in  this  state,  and  can- 
not maintain  in  court,  in  that  representative 
capacity,  an  opposition  to  the  proposed  sale, 
or  otherwise  assert  as  a  litigant  rights  or 
Interests  in  the  property  of  decedent  situated 
In  this  state.    3%is  objection  must  be  sus- 


tained. 'The  authority  of  an  executor  or 
administrator  does  not  extend  beyond  the  Ju- 
risdiction of  the  state  or  government  under 
which  he  is  invested  with  his  authority."  A 
foreign  executor  may  receive  property  vol- 
unttirlly  given  to  him,  but  be  cannot  by  suit  In 
the  courts  of  this  state  enforce  the  right  of 
the  estate  thereto.  McCully  v.  Cooper,  114 
Cal.  264,  46  Pac.  1113;  Fox  v.  Tay,  88  Oal. 
348,  24  Pac.  855,  26  Pac.  897,  2S  Am.  St 
Rep.  474;  Murphy  v.  Crouse,  135  Oal.  19,  66 
Pac  971,  87  Am.  St  Rep.  90.- 

[2]  The  appellant  however,  In  Its  opposi- 
tion to  tbe  petition  for  sale,  appeared  both 
In  Its  capacity  as  executor  of  tbe  estate  of 
the  decedent  and  In  Its  capacity  as  trustee  of 
the  express  trust  declared  in  the  last  wIU  of 
the  decedent.  Tbe  will  contains  a  direct  de- 
vise and  bequest  to  the  trustee  empower! ns 
it  to  take  the  pr<q>erty  Immediately  for  the 
purposes  of  the  trust  Such  a  disposition 
vests  at  the  time  of  the  death  of  the  testator. 
Civ.  Code,  {  1341 ;  Estate  of  O'Connor,  2  Cal. 
App.  475,  84  Pac.  317 ;  Williams  v.  WilUaras, 
73  Cal.  102,  14  Pac.  304. 

[31  In  its  capacity  as  trustee  the  appellant 
has  a  vested  Interest  In  the  property  of  the 
estate  and  the  terms  of  the  trust  impose  upon 
it  the  duty  of  protecting  that  property  from 
all  unnecessary  expenses  and  claims.  There 
can  be  no  doubt  that  in  that  capacity  It  had 
power  to  oppose  the  petition  for  sale,  and  has 
the  right  of  appeal  to  this  court  from  an  ad- 
verse decision  thereon. 

[4]  The  respondent  further  contends  that 
even  If  this  be  true,  It  has  no  application  to 
the  present  case,  because,  as  he  claims,  the 
trust  declared  In  tbe  will  Is  void.  If  tbe  trust 
is  void,  it  would  necessarily  follow  that  tbe 
trustee  named  In  the  will  would  have  no  pow- 
er or  authority  to  act  concerning  tbe  property 
attempted  to  be  given  to  It  in  trust.  It  there- 
fore becomes  necessary  to  consider  the  merits 
of  the  claim  that  the  trust  is  invalid.  The 
point  urged  against  its  validity  is  that  it  vio- 
lates the  law  of  this  state  against  perpetiil- 
ties.    Section  715  of  the  Civil  Code  provides: 

"The  absolute  power  of  alienation  cannot  be 
suspeuded,  by  any  limitation  or  condition  what- 
ever, for  a  longer  period  than  during  the  con- 
tinuance of  the  lives  of  persons  in  being  at  the 
creation  of  the  limitation  or  condition,  except 
in  the  single  case  mentioned  in  section  seven 
hundred  and  seventy-two." 

Tbe  exception  mentioned  in  section  772 
has  no  application  to  the  present  case  and 
need  not  be  noticed  further.  We  proceed  to 
state  briefly  tbe  terms  of  the  will  relating  to 
the  subject 

The  original  will  of  tiie  decedent  was  exe- 
cuted January  2,  1912.  Thereafter  he  mar- 
ried one  Nona  R.  Keeline.  By  a  codicil 
thereafter  made  he  reaffirmed  the  provisions 
of  the  will,  and  made  provision  for  his  wife 
In  accordance  with  an  antenuptial  agreement 
between  them.  A  son  was  t)om  to  them  from 
this  marriage  and  now  survives.  This  expla- 
nation Is  necessary  l>ecause  the  original  wUl 
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spea'ks  of  dividing  tlie  estate  among  tbe  chil- 
dren then  born  In  shares  of  one-fifth  each, 
and  the  codicil  provides  that  a  later  bom 
child  shall  come  in,  making  the  shares  only 
one-sixth  each. 

After  directing  the  payment  of  bis  debts 
and  funeral  expenses,  tbe  will  gives  all  tbe 
residue  and  remainder  of  his  estate  of  every 
kind  and  nature  to  the  First  Trust  Company 
of  Omaha,  "in  trust  to  be  held  and  managed 
by  it  as  trustee  as  hereinafter  provided." 
It  then  proceeds  to  give  the  trustee  power 
to  manage  and  control  the  trust  estate,  sell, 
transfer,  or  convey  it  at  Its  discretion,  to  buy 
personal ,  property,  and  to  buy  real  property 
when  necessary  for  the  fore<do8ure  of  Hens, 
and  to  invest  tbe  assets  and  keep  them  in- 
vested so  as  to  produce  a  regular  income, 
but  not  to  incur  any  indebtedness  or  encum- 
ber tbe  estate;  also  to  supplement,  if  neces- 
sary, certain  ante  mortem  provisions  be  had 
made  for  bis  children  for  their  maintenance 
and  education,  in  case  such  provisions  should 
be  found  inadequate.  It  is  to  be  particularly 
observed  that  no  time  ia  fixed  for  tbe  dura- 
tion of  tbis  trust  Following  these  provisions 
the  will  declares  that  all  of  tbe  ^tate  both 
real  and  personal,  so  held  in  trust  by  said 
trustee,  shall  vest  in  and  go  as  follows: 

"To  my  beloved  son,  Earl  Arthur  Rawitzer, 
if  he  shall  survive  me  and  attain  the  age  of 
thirty  years,  I  ^ve  and  bequeath  an  undivided 
one-fiftili  part  of  said  property  absolutely  and 
in  bis  own  risht,  including  therein  any  ad- 
vancement for  the  support,  maintenance  or  edu- 
cation, that  may  have  been  made  to  him  under 
the  ninth  division  of  tbis  instrument." 

The  word  "ninth"  is  mistakenly  inserted 
instead  of  "eigbtb."  Then  follow  provisions 
In  identical  language  for  tbe  other  four  sons 
wbo  were  living  at  the  date  of  the  execution 
of  tbe  original  will.  The  tenth  clause  is  as 
follows: 

"And  I  further  will  and  direct  that  if  either 
or  any  of  my  sons  shall  not  be  living  at  my 
death  or  shall  die  before  attaining  the  age  of 
thirty  years,  the  portion  or  portions  hereinabove 
conditionally  devised  to  him  or  tbem  shall  fall 
into  my  estate  in   trust  and  go  as  the  other 

groperty,  the  portions  of  my  surviving  sons  be- 
ig  Uiereby  increased  equally." 

It  alppears  that  at  tbe  death  of  tbe  dece- 
dent the  youngest  son,  tbe  child  of  the  last 
marriage,  was  about  one  year  old.  Tbe  con- 
tention is  that  the  foregoing  provisions  sus- 
pend the  power  of  alienation  of  the  property 
until  tliat  child  shall  arrive  at  tbe  age  of 
30  years,  or  at  all  events  longer .  than  tbe 
lives  of  persons  in  being  at  tbe  death  of  the 
testator.  This  claim  is  untenable.  The  gift 
to  each  child  is  upon  a  condition  precedent. 
The  cbUd  receives  nothing  except  upon  the 
condition  that  be  survives  the  testator  and 
attains  tbe  age  of  30  years.  All  survived 
the  testator,  so  that  condition  Is  fulfilled  as 
to  all.  But  any  one  of  them  may  fall  to  at- 
tain tbe  age  of  30  years.  In  that  case  the 
gift  to  him  would  fall,  and,  under  the  tenth 
paragraph,  bis  share  would  fall  into  tbe 
residue  and  tbe   share  of  each   remaining 


child  would  be  increased  proportionately. 
This  would  happen  with  each  successive 
death  within  tbe  30  years  until  tbe  last  sur- 
vivor would  have  a  contingent  right  to,  or 
a  conditional  estate  in,  the  whole  estate.  It 
all  of  them  died  before  attaining  tbe  age  of 
30  years,  all  of  the  gifts  to  his  children  would 
fail.  There  would  be  up  to  that  time  no  sus- 
pension of  the  absolute  power  of  alienation 
beyond  the  continuance  of  the  lives  in  being 
at  the  creation  of  tbe  limitation,  and  con- 
sequently there  would  be  no  violation  of  sec- 
tion 715.  It  follows  tbat  there  can  be  no 
violation  of  tbat  section,  unless,  by  tbe  terms 
of  tbe  disposition  to  tbe  trustee,  its  estate 
would  continue  after  tbe  death  of  all  the 
children  before  arriving  at  the  age  of  30 
years.  This  is  tbe  only  theory  upon  which 
it  can  be  maintained  that  there  is  any  sus- 
pension of  alienation  beyond  tbe  lives  of  per- 
sons in  being  at  the  time  of  the  creation  of 
the  trust  But  under  our  law  regulating  tbe 
subject  of  trusts  and  under  the  provisions  of 
this  will  there  would  be  no  continuance  of 
the  trust  after  the  death  of  the  last  bene- 
ficiary. Section  866  of  tbe  Civil  Code  pro- 
vides tbat: 

"Where  an  express  trust  is  created  in  rela- 
tion to  real  property,  every  estate  not  embrac- 
ed in  the  trust,  and  not  otherwise  disposed  of, 
is  left  in  the  author  of  the  trust  or  his  suc- 
cessors." 

Section  871  provides  tbat: 

"When  the  parpose  for  which  an  express  trust 
was  created  ceases,  tho  estate  of  the  trustee 
also  ceases." 

This  is  in  accordance  with  a  well-estab- 
lished principle  of  the  law  of  trusts.  2  Per- 
ry on  Trusts,  S  920;  39  Cyc.  97;  28  Am.  & 
Eng.  Ency.  of  Law,  045.  There  is,  as  we 
have  seen,  no  provision  In  this  will  for  the 
continuance  of  tbe  trust  beyond  the  period  of 
the  lives  of  the  children  in  case  they  should 
all  die  before  reaching  the  age  of  30  years. 
The  only  purpose  of  the  trust  is  to  preserve 
tbe  property  and  keep  it  in  income  producing 
condition  until  tbe  time  comes  when  the  re- 
spective shares  vest  in  the  children  under 
the  terms  of  tbe  will.  As  soon  as  tbat  has 
occurred  by  tbe  successive  attainment  of  tbe 
age  of  30  years  of  the  respective  children, 
or  is  made  Impossible  by  tbe  death  of  all 
of  tbem  before  attaining  that  age,  tbe  entira 
purpose  of  the  trust  is  subserved,  and  under 
tbe  provision  of  section  871  tbe  trust  and 
the  estate  of  tbe  trustee  would  immediately 
cease.  The  consequence  of  the  last-mention- 
ed situation,  that  is,  of  the  death  of  all  tbe 
children  under  30  years  of  age,  would  be  that 
the  remainder  of  the  estate  would  be  left 
undisposed  of  and  would  vest  in  tbe  descend- 
ants of  the  testator  according  to  the  law 
of  succession  in  tbe  particular  state  where 
it  is  situated,  or,  with  respect  to  personal 
property,  the  law  of  Nebraska,  where  the 
testator  resided  at  bis  death.  Tbe  estate  of 
tbe  trustee  would  cease  and  tbe  suspension 
of  the  power  of  alienation  would  terminate 
immediately  upon  tbe  death  of  tbe  last  child. 
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It  follows  that  tbe  trnst  cannot  be  declared 
void  upon  these  grounds,  and  that  the  trus- 
tee, In  its  trust  capacity.  Is  sufficiently  Inter- 
ested to  oppose  tbe  sale  and  to  maintain  this 
appeal. 

A  still  further  objection  is  made  that  the 
notice  of  appeal  is  not  taken  by  It  in  Its  ca- 
pacity as  trustee,  but  solely  and  only  in  its 
capacity  as  executor.    The  notice  reads: 

"The   First   Trnst  Company   of  Omnha,  the 

executor  of  the  last  will  and  testament  of  the 

said  Albert  H.  Rawitzer,  deceased,  hereby  ap- 
peals to  the  Supreme  Court" 

The  notice  Is  signed  by  "W.  R.  Bacon,  At- 
torney for  the  First  Trust  Company  of  Oma- 
ha, executor  of  the  last  will  and  testament 
of  Albert  H.  Bawltzer,  deceased." 

[E]  The  opposition  to  the  sale  Is  made,  as 
before  stated,  by  tbe  trustee  in  both  capaci- 
ties, and  It  is  signed  "W.  B.  Bacon,  Attorney 
for  First  Trust  Company  of  Omaha,  Execu- 
tor and  Trustee,  Opponent"  The  objection  is 
extremely  technical,  and  we  think  the  notice 
should  be  regarded  as  sufficient  to  show  that 
the  First  Trust  Company  of  Omaha  appeals 
from  the  order  complained  of.  The  state- 
ment following  its  name  in  the  body  of  the 
notice,  (diaracterizing  it  as  the  executor  of 
the  last  will  of  the  decedent,  is  a  description 
of  the  person,  and  not  a  limitation  of  the 
character  in  which  it  takes  the  appeal.  The 
appeal  is  to  be  considered  as  an  appeal  by 
the  First  Trust  Company  of  Omaha  In  any 
capacity  it  had  which  entitled  it  to  take  such 
ai^eaL 

[I]  The  petition  for  sale  alleged  that  the 
estate  was  Indebted  In  the  sum  of  $40.  The 
schedule  shows  that  this  $40  consisted  en- 
tirely of  city  and  county  taxes.  It  was  fur- 
ther shown  that  the  expenses  of  administra- 
tion to  accrue  would  amount  to  $447,  the 
main  items  being  $190  each  as  compensa- 
tion for  the  administrator  and  his  attorney 
for  their  services  in  the  administration  of 
the  estate.  The  evidence  shows  that  the 
taxes  had  all  been  paid,  and  that  at  the  time 
of  the  hearing  there  were  neither  taxes  nor 
debts  of  any  description  existing  against  the 
estate  situated  in  California,  nor  any  claims, 
except  the  expenses  of  administration.  It 
further  appeared  that  the  First  Trust  Com- 
pany of  Omaha,  as  executor,  had  money  in 
Its  hand  more  than  sufficient  to  pay  all  debts 
of  the  estate,  all  expenses  of  administration, 
and  all  legacies  and  other  charges  against 
the  estate,  Including  all  debts,  and  expenses 
of  administration  that  would  accrue  in  the 
course  of  administration  in  California  It 
offered  to  deposit  in  court  at  any  time  upon 
an  order  of  the  court  a  sum  sufficient  to 
meet  all  the  said  expenses  of  administration, 
and  stated  that  it  was  Its  purpose,  as  trus- 
tee and  as  executor,  to  keep  the  property 
Intact  for  the  present  and  sell  it  from  time 
to  time  when  a  sale  could  be  made  to  the 
best  advantage,  after  the  distribution  of  the 
estate,  and  to  avoid  the  sale  of  property  for 
the  purpose  of  paying  debts,  and  that  no  sale 


for  that  purpose  would  be  necessary.  The 
evidence  showed  that  the  land  consisted  of 
an  unimproved,  unfenced  lot  In  the  dty  of 
Alameda,  that  It  was  worth  $5,000  and  pro- 
duced no  Income,  and  that  Alameda  dty 
lots  had  been  of  slow  sale  for  two  years 
past  Tbete  was  no  evidence  as  to  the  prob- 
able state  of  the  market,  or  as  to  probable 
future  values  of  real  estate,  or  that  this 
lot  was  depreciating  or  would  depreciate  in 
value,  or  was  liable  to  waste  or  damage. 

We  think  the  court  erred  In  directing  a 
sale.  There  were  no  debts  or  claims  against 
the  estate.  The  Trust  Company  offered  to 
remove  all  necessity  for  a  sale  to  pay  the  ex- 
penses of  administration  by  depositing  In 
court  the  funds  necessary  fbr  that  purpose. 
If  It  had  failed  to  do  so  when  directed,  the 
court  could  then  have  properly  ordered  a 
sale  for  that  purpose.  But  It  la  not  claimed 
that  the  trustee  was  not  acting  In  good 
faith,  and  the  evidence  showed  that  It  had 
the  ability  to  deposit  the  fund  If  It  had  been 
directed  to  do  so.  Unless  other  reasons  for 
a  sale  existed,  the  court  should  have  accept- 
ed Its  offer  and  ordered  It  to  deposit  the 
money. 

[7-S]  There  was  an  utter  lack  of  showing 
that  It  would  have  been  for  the  advantage, 
benefit,  or  best  Interests  of  the  estate  or  of 
the  interested  parties  to  have  the  property 
sold  by  the  administrator.  The  testator  own- 
ed property  In  several  different  states  of  an 
aggregate  value  exceeding  $60,000.  By  his 
will  he  gave  it  all  to  the  trust  company  In 
trust,  to  be  held  and  managed  untU  all  the 
children  should  reach  the  age  of  30  years, 
giving  to  each  child  his  equal  share  upon  his 
arrival  at  that  age,  and  provided  that  the 
trustee  should  In  the  meantime  have  power 
to  sell  and  convey  any  or  all  of  It,  In  Its 
discretion,  and  should  invest  the  proceeds 
and  other  assets  so  as  to  produce  a  regular 
Income.  He  further  declared  therein  that 
his  purpose  In  creating  such  trusteeship  was: 

"That  said  property  shall  remain  intact  in  the 
management  of  said  trustee,  and  that  by  the 
exercise  of  a  sound  discretion  and  the  utmost 
good  faith,  the  trustee  may  cause  said  property 
to. produce  a  reasonable  rate  of  income.'' 

It  was  shown  that  the  expectation  and  be- 
lief of  the  trust  company  was  that  in  the 
course  of  the  years  to  elapse  before  the  trust 
expired  the  Alameda  lot  would  increase  In 
value,  and  that  its  purpose  was  to  avoid 
forcing  the  property  to  a  sale  or  sacrifice  it 
on  a  dull  market,  and  to  sell  it  only  when 
tbe  state  of  the  maibet  would  Justify  that 
course.  This  would  certainly  be  the  wisest 
policy  to  pursue  in  dealing  with  the  property, 
and  It  accords  with  the  will  of  the  testator. 
EJarl  A.  Bawltzer,  the  oldest  child,  will  be- 
come 30  years  of  age  In  1918.  If  he  survives, 
his  contingent  interest  or  share  will  then 
become  a  vested  estate  In  possession.  He 
will  thereupon  be  a  tenant  in  common  with 
the  trust  company,  equally  entitled  to  the 
possession  of  the  lot,  and  he  will  also  be  «t- 
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titled  to  recdiye  hla  share  of  fhe  other  prop- 
erty of  the  estate.    Bnt  these  conttngendes 
do  not  fnmlsh  reasons  for  an  Immediate  sale 
contrary  to  the  judgment  of  the  trustee.    The 
trustee  may  in  the  meantime  make  an  ad 
vantageous  sale  of  the  lot.     Its  power  to 
sell    the  other  Interests  thereafter  will  re- 
main, and  ESarl  will,  of  course,  bare  the  pow- 
er to  dispose  of  his  interest    No  facts  were 
proven   or  hare  been  suggested   tending  to 
sbow  that  a  sale  could  not  be  made  thereaft- 
er as  conveniently  as  before.     The  testator 
must  be  presumed   to  have  foreseen  these 
contingencies  and  to  have  had  them  In  mind 
when    he   provided    that    the   entire    estate 
sttould  remain  intact  in  the  management  of 
tbe  trustee,  and  they  furnish  no  reason  for 
Interfering  with  the  plan  of  the  testator  by 
substituting  the  wish  of  the  child  and  the 
power  of  the  probate  court  for  the  discre- 
tion which  the  testator  gave  the  trustee  to  de- 
termine the  time,  terms,  and  conditions  of 
sale. 

[10]  The  administrator  who  aslcs  power  to 
sell  real  property,  and  thereby  take  it  per- 
manently from  the  control  and  management 
of  the  heirs,  or  devisees,  must  show  good 
cause  therefor.  His  mere  desire  is  not 
enough.  As  there  was  no  cause  shown,  the 
petition  for  a  sale  should  have  been  denied. 
[11]  "We  see  no  reason  to  question  the  ca- 
pacity of  the  trust  company  to  take,  manage, 
and  dispose  of  the  property.  It  was  shown 
that  it  was  empowered  by  the  laws  of  Ne- 
braska, under  which  it  was  organized,  to  act 
as  trustee  in  that  capacity.  It  is  not  prohib- 
ited from  doing  so  by  the  California  act  of 
March  18,  1907  (Stats.  1907,  p.  562).  That 
act,  even  If  It  would  otherwise  have  that 
effect,  by  its  terms  applies  only  to  domestic 
corporations  organized  to  act  as  administra- 
tor, receiver,  trustee,  and  the  like.  It  does 
not  affect  the  power  of  foreign  corjwrations 
to  take  property  devised  to  them  by  will. 
The  will  has  been  probated  here.  It  oper- 
ates upon  the  real  estate  by  the  force  of  our 
laws  and  the  lot  fflU  be  distributed  to  the 
trust  company  by  the  superior  court  of  this 
state.  It  will  not  have  the  status  of  a  trus- 
tee appointed  by  the  courts  of  another  state 
to  sell  real  prox>erty  in  this  state,  and  there- 
fore no  complications  or  doubts  as  to  its  pow- 
ers can  arise  on  that  account.  After  distribu- 
tion the  trust  will  still  be  subject  to  the  Juris- 
diction of  the  superior  court.  Code  Civ. 
Proc.  I  1699.  It  is  not  claimed  that  It  had 
not  complied  with  our  laws  governing  the 
right  of  foreign  corporations  to  do  bustuess  in 
this  state.  If  it  has  not  done  so,  and  the 
objection  is  raised,  it  will  doubtless  be  able 
to  comply  therewith,  if  such  compliance  is 
necessary  to  enable  It  to  dispose  of  this  lot, 
as  to  which  we  express  no  opinion. 
The  order  is  reversed. 

We  concur:  SLOSS,  J.;  LAWLOR,  J. 


(S3  Cal.  App.  USi 

PEOPLE  T.  GIBSON.    (Or.  2000.) 

(Supreme  CSourt  of  California. 

June  16,  1917.) 

HoiaoinB  4s»214(S)— Dnno  Dkclabations— 

AnMISSIBILITT. 

Deceased's  declarations  made  Jnst  previous 
to  and  as  an  inducement  to  the  performing  of 
an  operation  for  abortion  that  "he  told  me  he 
had  not  lost  a  case  in  30  years,  and  now  I  am 
dying,  now  I  am  going  to  die,"  when  she  died 
within  15  minutes  thereafter,  held  admissible  as 
part  of  the  res  gestte  in  view  of  Cocie  Civ.  Proc. 

5  1870,  subd.  4,  providing  that  dying  declara- 
tions as  competent  evidence  are  restricted  to  the 
cause  of  death  and  the  circumstances  immedi- 
ately attending  it  as  part  of  the  res  gestae. 

[Ed.  Note. — Tor  other  cases,  see  Homicide, 
Cent  Dig.  S  449.] 

In  Bank.  Appeal  from  Superior  Court 
Santa  Clara  County;  W.  A.  Beasly,  Judge. 

A.  Ii.  Gibson  was  convicted  of  murder  in 
the  second  degree,  and  appeals  from  Judg- 
ment and  from  order  denying  motion  for  new 
trltrl.  Affirmed.  Application  for  hearing  In 
the  Supreme  Court  denied. 

The  following  is  the  opinion  of  Kerrigan, 
J.,  in  the  District  Court  of  Appeal,  concur- 
red In  by  Lennon,  P.  J.,  and  Richards,  J.: 

The  defendant  was  convicted  of  murder  in  the 
second  degree  and  sentenced  to  imprisonment  in 
the  state  prison  for  the  term  of  20  years.  This 
apnea!  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

On  July  26,  1916,  Mrs.  Madeline  C.  SUveria. 
realizing  that  she  was  about  to  die  as  the  result 
of  an  operation  for  abortion  performed  upon  her 
by  the  defendant  made  a  dying  declaration  in 
wliich  she  stated  that  the  defendant  performed 
an  abortion  on  her  on  July  4,  1916,  and  then 
added:  "He  told  me  he  had  not  lost  a  case  in 
80  years,  and  now  I  am  dying,  now  I  am  going 
to  die."  Within  15  minutes  after  making  the 
declaration  she  died.  In  support  of  the  app<»l 
defendant  insists  that  the  court  erred  in  admit- 
ting in  evidence  that  part  of  the  dying  woman's 
statement  above  quoted. 

Dying  declarations  as  competent  evidence  are 
restricted  to  the  cause  of  death  and  the  circum- 
stances immediatdy  attending  it  as  part  of  the 
res  gestte.  (3bde  Gtr.  Proc.  {  1870,  subd.  4; 
People  V.  Pong  Ah  Sing,  64  Cal.  253,  256,  28 
Pac.  233;  People  v.  Lee  Ah  Ghuck,  66  CaL  662, 

6  Pac.  859.  From  the  record  it  is  fair  to  infer 
that  the  statement  attributed  to  the  deceased 
was  made  just  before  the  operation ;  but  wheth- 
er it  was  made  then,  or  at  the  time  of,  w  imme- 
diately following  it,  it  certainly  sheds  some  li|^t 
On  the  occurrence,  and  was  in  fact  a  part  of  the 
res  gests  of  the  operation ;  hence  was  admissi- 
ble evidence.  In  the  case  of  People  v.  Cipolla, 
155  Cal.  224,  100  Pac.  262,  the  rule  is  given  as 
follows  (syllabus):  "The  dying  declarations  of 
the  deceased,  shown  to  have  been  made  under 
conviction  of  approaching  death,  were  admissi- 
ble and  competent  to  cover  all  of  the  res  gestee, 
including  not  only  the  actual  facts  of  the  as- 
sault and  the  drcnmstances  surrounding  it,  but 
also  the  matters  immediately  antecedent  thereto 
and  having  a  direct  causal  connection  with  the 
assault  as  well  as  acts  immediately  following 
the  assault  and  so  closdy  connected  therewith 
as  to  form  part  of  the  occurrence.  Under  this 
his  statement  is  admissible  to  show  that  imme- 
diately after  the  murderous  assault  his  body 
was  carried  and  thrown  into  the  river,  and  that 
he  crawled  out  at  al>ont  the  place  where  he  was 
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thrown  is,  by  means  of  brush  at  that  place,  of 
which  he  caught  hold  and  climbed  out,  when  he 
bould  go  no  further  and  lay  down."  In  People 
V.  Brewer,  19  Cal.  App.  742,  745,  127  Pac.  808, 
testimony  of  a  question  put  to  the  decedent  and 
her  answer  thereto,  to  the  effect  that  she  was 
in  good  health  at  the  time  of  the  operation,  ad- 
mitted as  part  of  her  dying  declaration,  related 
in  truth,  says  the  court,  to  the  res  gestffi  of  the 
operatidn  which  resulted  in  her  death,  and  for 
that  reason  was  admissible.  See,  also,  People 
V.  Roach,  17  Cal.  297;  People  v.  Linares,  142 
Cal.  17,  75  Pac.  308. 

Defendant  also  insists  that  the  dying  declara- 
tion of  the  deceased  was  not  corroborated,  and 
that  therefore  the  judgment  should  be  reversed. 
This  position  is  based  upon  the  provisions  of 
section  1108  and  section  1111  of  the  Penal 
Code.  The  former  section  provides  that  upon 
a  prosecution  for  procuring  au  abortion  the  de- 
fendant cannot  be  convicted  upon  the  testimony 
of  the  woman  on  whom  the  offense  was  com- 
mitted unless  she  is  corroborated  by  other  evi- 
dence. Section  1111  provides  that  a  conviction 
cannot  be  had  upon  the  testiihony  of  an  accom- 
plice unless  it  be  corroborated  by  such  other  evi- 
dence as  shall  tend  to  connect  the  defendant 
with  the  commission  of  the  offense.  As  to-  the 
first  of  these  sections,  it  would  seem  to  be  a 
sufficient  answer  to  the  defendant's  contention 
to  say  that  this  is  not  a  prosecution  for  pro- 
curing an  abortion:  the  defendant  is  charged 
with  murder.  As  to  section  1111,°  perhaps,  suf- 
fice it  to  say  that  it  is  inapplicable  to  this  case 
for  the  reason  that  the  deceased  could  not  well 
be  regarded  as  an  accomplice  in  her  own  death, 
but  should  rather  be  considered  a  victim  of  the 
offense.  However  that  may  be,  and  conceding, 
for  the  purpose  of  the  argument  only,  that  those 
sections,  which  were  read  to  the  jury,  are  ap- 
plicable to  the  facts  of  this  case,  still  the  case 
cannot  be  reversed  for  the  simple  reason  that 
the  dying  declaration  ia  abundantly  corroborated 
in  every  essential  respect. 

The  defendant  further  insists  that  the  court 
erred  in  giving  the  following  instruction:  "A 
witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  rebutted  by  the 
manner  in  which  he  testifies,  by  the  character 
of  his  testimony  for  truth,  honesty,  or  integrito, 
or  his  motives,  or  by  contradictory  evidence.  In 
determining  the  credit  to  be  given  to  the  testi- 
mony of  a  witness,  you  may  take  into  consider- 
ation the  conduct,  appearance,  and  manner  of 
the  witness  while  on  the  stand;  his  interest,  if 
any,  in  the  result  of  the  trial;  the  motives 
which  actuate  such  witness  in  testifying ;  the 
reasonableness  or  unreasonableness  of  his  tes- 
timony; the  candor  or  lack  of  candor  with  which 
he  testifies;  his  relation  or  feeling  toward  the 
parties;  and  the  probability  or  improbability  of 
his  statements  being  true  when  considered  with 
reference  to  all  the  other  evidence,  facts  or  cir- 
cumstances in  the  case.  A  witness  who  will- 
fully testifies  falsely  as  to  any  material  fact  in 
giving  his  testimony  is  to  be  distrusted  in  other 
parts  of  his  testimony.  This  instruction  applies 
to  the  defendant  as  weU  as  to  all  other  wit- 
nesses." 

We  do  not  concur  in  appellant's  criticism  of 
this  instruction.  It  does  not  single  out  and  un- 
favorably comment  on  the  defendant's  testi- 
mony, as  was  done  in  the  case  of  People  v. 
Maughs,  149  Cal.  253,  86  Pac.  187,  relied  up- 
on by  the  defendant  It  merely  submits  the  tes- 
timony of  the  defendant,  who  testified  in  his 
own  behalf,  to  the  usual  and  general  tests  of 
credibility  in  common  with  that  of  the  other 


witnesses.  It  is  not  erroneous.  State  t.  WeOs, 
111  Mo.  533,  20  S.  W.  232 ;  State  v.  BartleCt. 
50  Or.  440,  93  Pac  243,  19  L.  R.  A.  [N.  S.J 
802,  814,  126  Am.  St.  Kep.  751;  People  v.  Bar^ 
toL  24  Cal.  App.  659,  665,  142  Pac.  510. 

Other  instructions  are  complained  of,  but  ^ee 
think  the  court's  charge  as  a  whole  fairly  cov- 
ered tlie  law  applicable  to  the  facts  of  the  case. 

We  regret  to  have  occasion  in  this  case  as  la 
others  to  refer  to  the  conduct  of  the  district  at- 
torney in  the  trial  of  the  cause.  Our  sense  of 
justice  is  often  shocked  by  the  unfair  questJoas 
and  general  demeanor  of  certain  prosecutiug  of- 
ficers; but  in  the  case  at  bar,  while  certain  ac- 
tions of  the  district  attorney  deserve  censure, 
we  are  unable  to  say  that  there  was  such  will- 
ful persistence  in  misconduct  as  to  reqoire  a  re- 
versal of  the  judgment. 

The  judgment  and  order  are  affirmed. 

H.  A.  Gabriel,  of  San  Jose,  and  Geo.  T. 
Kerr,  for  appellant.  TJ,  8.  Webb,  Atty.  Gen.„ 
Jobn  H.  Riordan,  Deputy  Atty.  Gen.,  and  Ar- 
thur M.  Free,  DIst.  Atty.,  and  Archer  Bow- 
den,  Deputy  Dist  Atty.,  both  of  San  Jose. 
for  tbe  People. 


PER  CURIAM.  In  denying  tbe  appUcation 
for  a  hearing  In  this  court  after  decision  by 
the  District  Court  of  Appeal  of  the  First  Ap- 
pellate District  we  deem  it  proper  to  say: 

First.  In  regard  to  the  objection  to  tbe  ad- 
mission In  evidence  of  that  portion  of  a  dying' 
declaration  detailing  a  statement  made  by 
the  defendant,  a  sufficient  answer  is  contain- 
ed In  the  statement  of  the  District  Court  of 
Appeal  substantially  to  tbe  effect  that  it  is  a 
fair  Inference  from  the  record  that  tbe  state- 
ment attributed  to  the  defendant  was  made 
just  before  the  operation  and  as  an  induce- 
ment thereto,  and  that  it  therefore  consti- 
tutes part  of  tbe  res  gestie  of  the  operation. 
We  do  not  desire  to  be  understood  as  giving 
our  approval  to  that  portion  of  the  opinion 
substantially  stating  that  it  could  properly 
have  been  held  a  part  of  such  res  gestae  if 
made  subsequent  to  tbe  operation. 

Second.  Upon  the  question  of  the  corrob- 
oration of  the  dying  declaration  of  deceased 
by  other  evidence,  a  sufficient  answer  to  the 
objection  of  appellant,  in  so  far  as  the  peti- 
tion for  hearing  in  this  court  is  concerned  Is 
to  be  found  in  the  conclusion  of  the  District 
Court  of  Appeal  that  tbe  dying  declaration  is 
abundantly  corroborated  in  every  essential 
respect.  Our  order  denying  a  hearing  in  this 
court  is  not  to  be  taken  as  an  intimation  of 
our  approval  of  that  portion  of  the  opinion 
which  Intimates  that  tbe  deceased  could  not 
be  regarded  as  an  accomplice  whose  testi- 
mony required  corroboration  under  the  provi- 
sions of  section  1111,  Penal  Code.  Nor  is  our 
denial  to  be  taken  as  intimating  an  c^lnion 
one  way  or  the  other  on  the  question  of  the 
application  of  section  1108,  Penal  Code.- 

The  application  for  a  hearing  is  denied. 
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WIIXIAMS  T.  liOCKWOOD  et  aL 

(Sac.  2290.) 

(Sapreme  Court  of  California.    June  29,  1917. 

Behearing  Denied  July  27,  1017.) 

1.  Pbi:<cipai.  and  Aoknt  «=>79(5)— Duties 
or  AoBNr— MtnrnAi.  TRANSAonoN& 

In  an  action  to  set  aside  sale  of  rtal  estate 
from  principal  to  agent,  where  latter  obtains 
any  benefit  from  the  transaction,  the  burden  is 
on  him  of  showing  that  an  adequate  considera- 
tion was  paid,  and  that  no  unfair  means  of  any 
kind  were  used  by  him  to  bring  sale  about,  since 
the  relation  of  principal  and  agent  is  fidnciary 
in  character. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §S.  183-185.] 

2.  Pbincipai,  and  Agent  «=>e9(3)— Mutual 
Tbanbactions — Duties  or  Agent— Actionb 

— BVIDBNOE. 

While  a  principal  has  a  right  to  disaffirm 
a  sale  to  his  agent  if  there  is  any  element  of  un- 
fairness or  ol  bad  faith  in  the  transaction, 
though  the  purchase  price  is  adequate,  price  is 
a  very  important  factor  in  determining  the  exist- 
ence of  unfairness  or  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  J!  134, 135.] 

3.  Peincipai,  and  Agent  «=»79(5) -Duties 
or  Agent— Actions— Sufficiency  of  Evi- 

DKNCB. 

In  an  action  to  set  aside  a  sale  of  real  estate 
from  principal  to  agent,  evidence  held  to  sus- 
tain finding  that  property  was  sold  at  its  full 
and  fair  value,  and  that  sale  was  not  induced  by 
nnfair  means. 

[Ed.  Note. — For  othec  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  183-185.] 

4.  Pbincipai,  and  Aosnt  «=9Y9(5)— Duties 
OF  Agent— Actions— Sdfficibnct  or  Evi- 
dence. 

Where,  in  an  action  to  set  aside  a  sale  of 
real  estate  from  principal  to  agent  for  fraud,  it 
appears  that  a^ent  had  for  years  faithfully  rep- 
resented his  principal,  and  that  action  was  not 
brought  until  long  after  contract  of  sale  made, 
deed  executed,  and  grantee  dead,  dear  and  sat- 
isfactory proof  is  required  to  show  that  agent 
induced  the  sale  by  fraud. 

[Ed.  Note. — For  other  c^ges,  see  Prindpal  and 
Agent  Cent  Dig.  SS  183-186.] 
6.  Appeal  and  Ebeob  €=91066(1)— Prejudi- 
cial EbEOBt— EXCLUSION   OF  EVIDENCE. 

In  an  action  to  set  aside  a  sale  of  real  estate 
from  prindpal  to  agent  on  the  ground  of  fraud, 
the  exclusion  of  a  memorandum  showing  that 
the  agent  IVi  ^ears  after  purchase  of  land  plac- 
ed value  on  it  much  higher  than  amount  at 
which  he  bought  it  is  not  substaptially  preju- 
dicial, where  evidence  shows  value  of  land  had 
rapidly  increased  in  the  interval. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187,  4191,  4207.] 

6.  Appeal  and  Ebrob  €=>1058(3)— Habvless 
Error— Admissibilitt  of  Evidence. 
In  an  action  to  set  aside  a  sale  of  real  estate 
from  principal  to  agent  on  the  ground  of  fraud, 
the  exclusion  of  evidence  that  the  agent's  ex- 
ecutor had  told  plaintiff  after  the  agent's  death 
that  the  agent  had  not  treated  her  quite  right 
could  not  have  affected  plaintiff,  where  the  ex- 
ecutor had  j>revlously  testified  that  he  told  prin- 
cipal that  It  was  a  pity  she  had  sold  the  prop- 
erty, and  that  agent  had  done  a  good  thing  for 
himself  when  he  bought  it. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent  tMg.  g|  4195,  4202-4204.1 

Departmebt    1.      Appeal    from    Superior 
Court,  Butte  Comity ;  John  F.  EUlson,  Judge. 
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Action  by  Annie  M.  Williams  against  Ar- 
thur D.  Lockwood  and  another,  executors  of 
Arthur  R.  Briggs,  deceased,  and  others. 
From  judgment  for  defendants,  plaintiff  ap- 
peals.   Afiinned. 

Bishop,  Hoefler,  Cook  &  Harwood  and  Al- 
fred J.  Harwood,  all  of  San  Francisco,  for 
appellant  A.  VL  Bt^ton,  of  San  Frandsoo, 
Frank  H.  Short,  of  Fresno,  and  Carlton 
Gray,  of  OroviUef,  for  respondents. 

SLOSS,  J.  Olie  plaintiff  brought  this  ac- 
tion to  set  aside  a  sale  of  real  property  made 
by  her  to  Arthur  R.  Briggs.  Briggs  died 
after  the  consummation  of  the  transaction, 
and  the  suit  was  brought  against  the  ezecur 
tors  of  bis  will,  and  the  beneficiaries  named 
tberein. 

The  plaintiff,  and  her  brother,  Orrllle 
Pratt,  had  succeeded,  upon  the  death  of 
their  grandfather,  O.  C.  Pratt,  to  the  owner- 
ship of  considerable!  property  in  Butte  and 
Glenn  counties,  and  elsewhere.  In  this  state. 
Up  to  1890,  or  tberebbouts,  the  plaintiff  lived 
In  California,  bat  In  that  year  she  was  mar- 
ried to  Dr.  Carl  Williams,  and  thereafter 
resided  with  him  In  Pbllade/lphla.  From 
about  1897  Briggs  bad  been  the  confidential 
adviser  of  the  plaintiff,  and  had  had  charge 
and  management  of  the  property  which  had 
come  to  her  and  her  brotiier  from  the  estate 
of  O.  C.  Pratt  TbeAr  holdings  were  seriously 
involved.  In  the  course  of  years  Briggs  suc- 
ceeded In  selling  parts  of  the  land,  and  used 
the  proceeds  to  pay  indebtedness,  until  there 
remained,  frete  of  all  Incumbrance,  a  tract  of 
2,560  acres  of  land  in  Butte  county,  and  a 
somewhat  smaller  tract  in  Glenn  county. 
Orville  Pratt  died,  leaving  a  will  by  the 
terms  of  which  one-tentb  of  his  interest  In 
these  lands  passed  to  the  plaintiff.  Briggs 
was  the)  executor  of  this  will. 

The  agreement  of  sale  which  is  the  subject 
of  attack  In  this  action  was  made  In  Febru- 
ary, 1909.  By  It  tbe  plaintiff  agreed  to  sell 
to  Briggs,  for  tbe  sum  of  $25,000,  her  in- 
terest (eleven-twentieths)  In  tbe  2,560  acres 
of  land  in  Butte  county,  together  with  her 
interest  In  a  certain  warehouse,  valued  at 
$600.  The  purchase  price  was  made  pay- 
able In  5  years  from  the  date  of  the  agree- 
ment, with  interest  at  the  rate  of  6  per  cent, 
the  purchaser  meanwhile  to  have  possession 
of  the  land.  Payment  was,  howoTer,  com-, 
pleted,  and  a  conveyance  made,  in  June,  1910, 
15  months  after  the  making  of  the  contract 
In  October,  1910,  Briggs  died,  and  this  ac- 
tion was  instituted  in  August,  1911. 

The  complaint,  after  setting  forth  many 
of  the  foregoing  facts,  alleges  that  Briggs 
induced  the  plaintiff  to  make  tbe  sale  to  him 
by  various  kinds  of  misconduct,  misrepre- 
sentation, and  concealment.  It  is  alleged 
that  Briggs  represented  to  tbe  plaintiff  that 
$25,000  was  the  value  of  said  property,  but 
that,  in  fact,  said  property  was  theto  worth 
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$36,200,  as  BriggB  well  knew,  and  that  It  has 
since  Increased  In  value  to  the  sum  of  $50,- 
000.  The  particulars  of  the  charges  of  un- 
fairness need  not  here  be  detailefd,  as  we 
shall  have  occaslcm  to  refer  to  them  in  our 
farther  discnssion. 

The  court  found  the  confidential  relation 
as  alleged  In  the  complaint  It  found,  how- 
evdr,  that  Brigga  did  not  induce  the  plaintiff 
to  enter  into  the  agreement  of  sale,  but  that 
he  consented  to  -  become  the  purchaser  "by 
reason  of  the  at>parent  determination  of  the 
plaintiff  to  then  sell  and  dispose  of  said 
lands."  It  Is  found  that  the  property  was 
not,  on  the  Ist  day  of  February,  1909  (the 
date  of  the  agreement  of  sale),  of  any  great- 
er value  than  $25,000,  and  that  Brlggs  did 
not  conceive  the  design  or  intent  of  purchas- 
ing the  plaintiff's  property  at  less  than  its 
value.  The  court  found,  further,  that  plain- 
tiff was  not  at  the  time  she  agreed  to  sell 
Ignorant  of  the  value  of  the  property ;  that 
Brlggs  explained  to  her  that,  in  his  opinion. 
It  was  not  an  advantageous  time  to  sell  said 
pn^lterty;  but  plaintiff,  acting  against  his 
advice,  expressed  a  purpose  to-  sell,  and 
Brlggs  was  Induced  thereby  to  make  the  pur- 
chase at  the  then  market  value  of  the  proper- 
ty. It  is  found  that  the  consideration  paid 
by  him  was  a  full  and  fair  one.  There  are 
various  specific  findings,  followed  by  a  gen- 
eral one  that: 

"The  transaction  was  in  aU  respects  a  rea- 
sonable, fair,  and  just  transaction,  and  said 
Arthur  R.  Briggs  made  no  false  representations 
to  the  plaintiff,  nor  did  he  conceal  any  of  the 
facts  or  circumstances  from  her,  or  deal  un- 
fairly with  her." 

There  is  a  further  finding  to  the  effect  that 
when  plaintiff  made  the  contract,  or  soon 
thereafter,  she  was  in  a  position  to  know 
all  the  facts  now  relied  upon  by  her,  and  that 
fih»  should  have  acted  with  more  promptness. 
Judgment  went  in  favor  of  the  defendants, 
and  the  plaintiff  appeals  from  the  Judgment, 
and  from  an  order  denying  her  motion  for 
a  new  trial. 

[1]  The  relation  of  principal  and  agent, 
which  (as  is  conceded)  existed  between  the 
plaintiff  and  Brlggs  is  fiduciary  In  character. 
The  acts  of  the  agent  are  Judged  with  al- 
most. If  not  quite,  the  same  strictness  as 
those  of  a  trustee.  Where  he  deals  with  his 
,  principal,  and  obtains  any  benefit  through 
the  transaction,  the  law  throws  upon  him, 
as  upon  a  trustee,  the  burden  of  showing 
that  an  adequate  consideration  was  paid, 
and  that  no  unfair  means  of  any  kind  were 
used  by  him  to  Induce  the  contract.  2  Pom. 
Eq.  Jur.  {  959;  Mechem  on  Agency,  {  1221; 
Rubidoex  v.  Parks,  48  CaL  215;  Sterling  v. 
Smith,  97  Cal.  343,  32  Pac.  320;  Burke  v. 
Bours,  98  Cal.  171,  32  Paa  980. 

[2]  The  principal's  right  to  disaffirm  a  sale 
to  his  agent  Is  not  defeated  by  a  showing 
merely  that  the  agent  p.ild  the  full  value 
of  the  property.  If  there  was  any  element  of 
unfairness  or  bad  fkilth,  the-  sale  may  be 


avoided,  even  though  the  pnrdiase  iKlce 
appear  to  have  been  adequate.  But  the  ob- 
taining of  the  trusting  principal's  property 
for  less  than  it  was  fairly  worth  is  certainly 
a  highly  Important  factor  in  such  cases,  and 
without  it  the  principal's  application  for 
relief  makes  a  less  persuasive  appeal  to  Qie 
discretion  of  the  chancellor. 

[3]  Here  the  complaint  alleged  that  the 
property  at  the  time  of  the  sale  was  worth 
considerably  more  than  the  $25,000  agreed 
to  be  paid  (and  subsequently  paid)  by  Brlggs. 
The  court  found,  however,  that  the  consider- 
ation paid  was  the  full  and  fair  value  of  the 
proi>erty  at  the  time.  The  appellant  aeeka 
to  attack  this  finding  as  contrary  to  the 
evidence.  The  effort  cannot,  however,  be 
sustained.  There  was  a  sharp  conflict  on 
the  question  of  value,  and  a  number  of  qnall- 
fled  witnesses  gave  testimony  Justifying  the 
finding  of  the  court  The  appellant  lays 
great  stress  upon  the  fftct  that  one  of  her 
witnesses  testified  that  land  aoH  on  five 
years'  time,  with  interest  at  the  rate  of  6 
per  cent,  the  purchaser  to  have  possesslcn. 
should  bring  $10  an  acre  more  than  if  sold 
for  cash.  It  is  said  that  this  testimony  was 
not  dlr^ly  contradicted.  But  the  opinion 
of  the  witness  was  a  very  general  one,  ex- 
pressed without  reference  to  the  drcnmstane- 
es  or  to  the  condition  of  the  contracting  par- 
ties. The  respondents  Introduced  evidence  to 
show  that  at  the  time  of  the  sale  Mr.  Brlggs 
was  a  man  of  considerable  wealth  and  of 
high  financial  standing,  _  and  that  his  un- 
secured obligation,  bearing  Interest  at  the 
rate  of  6  per  cent.,  could  have  been  sold  at 
par.  If  the  opinion  of  plaintiff's  witness  was 
entitled  to  any  particular  wei^t,  we  think 
the  court  could  properly  craisider  It  ottset 
by  the  evidence  of  the  vidue  of  Brlggs*  prom- 
ise to  pay. 

Starting,  then,  with  the  premise  that  Briga 
paid  a  full  and  fair  ptlce  fbr  the  land,  we 
mast  Inquire  whether  the  evidence  supports 
the  specific  and  general  findings  of  the  conit 
to  the  effect  that  Brlggs  did  not  make  any 
false  representations  to  the  plalntlfl,  or  con- 
ceal any  facts  from  her,  or  deal  un&lily  with 
her. 

It  Is  argued  that  Brlggs  took  an  unfair 
advantage  of  the  appellant  In  falling  to  fol- 
low her  instructions  as  to  the  property  to  be 
partitioned.  The  record  contains  a  voltuni- 
nous  correspondence  between  the  parties. 
Mrs.  WUliams  had  repeatedly  expressed  a 
desire  that  the  property  be  divided  Into  sep- 
arate interests,  and  Brlggs  had  declared  his 
Intention  to  take  steps  to  this  end.  Later 
on,  however,  he  wrote  to  the  appellant  a 
letter  in  which  he  stated  that  a  farther  study 
of  the  situation  had  convinced  him  that  her 
interests  "would  not  be  served  well  by  mak- 
ing the  partition  suggested."  He  gave  his 
reasons  for  this  conclusion.  We  think  the 
trial  court  was  Justified  in  believing  that 
these  reasons  were  sound,  and  that  Brlggs 
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was  acdngr  In  (noi  faith.  The  amrt  found 
that  Briggs  conscientiously  advised  the  plain- 
tiff in  connection  with  the  matter  of  parti* 
tlonlng  the  said  property,  and  that  he  took 
no  advantage  whatever  of  her  In  connection 
with  such  partition.  It  cannot  be  said  that 
these  findings  are  contrary  to  the  evidence. 
The  record  does  not  compel  an  inference  that 
plalntifTs  position  would  have  been  better  If 
a  part  of  the  land  had  been  held  by  her  In 
sole  ownership,  or  that  the  sale  to  Briggs  was 
Influenced  by  the  fact  that  she  held  an  un- 
divided Interest. 

Much  Is  made  of  the  point  that  Briggs  In- 
formed the  plaintiff  that  the  property  was 
appraised  at  a  sum  which  made  her  interest 
■worth  $25,000.    An  appraisement  correspond- 
ing with  this  representation  had  been  made 
In  the  estate  of  Orvllle  Pratt,  the  plalntifTs 
brother,  and  no  later  appraisement  had  been 
made  when  Briggs  made  the  statement    It 
appears,  however,  that  before  the  sale  was 
concluded,  there  was  a  new  appraisement  In 
the  Orvllle  Pratt  estate,  and  in  this  the  value 
of  the  property  was  put  at  a  figure  whldi 
would   make  the   plalntifTs   interest   worth 
something  over  $28,000.    Briggs  did  not  ad- 
vise plaintiff  of  this  new  appraisement,  and 
his  failure  to  so  advise  her  Is  relied  upon  as 
a  circumstance, showing  unfairness  and  bad 
faith  on  his  part.     The  court  found  that 
Briggs  did  not  decrive  or  mislead  the  plain- 
tiff in  this  respect.    The  finding  Is  not  with- 
out support  In  the  evidence.    It  is  true  that 
the  record  shows  that  the  new  appraisement 
was  made  on  January  30,   1909,  two  days 
before  the  date  of  the  agreement  of  sale  be- 
tween the  plaintiff  and  Briggs.    But  It  does 
not  appear  when  the  appraisement  was  re- 
turned to  the  court,  and  there  Is  no  direct 
evidence  that  Briggs  knew  of  the  new  ap- 
praisement before  the  consummation  of  his 
negotiations  with  the  plaintiff.    The  Inven- 
tory was  sworn  to  by  Briggs  aa  January  30, 
the  same  day  on  which  the  appraisers  veri- 
fied their  bill  of  charges.    Both  oaths  were 
taken  before  the  same  notary.     It  may  be 
that  these  facts  would  have  justified  an  in- 
ference that  Briggs  knew  of  the  appraise- 
ment   But  the  Inference  is  not  a  necessary 
one.    Under  our  probate  practice  the  making 
of  the  inventory  is  the  act  of  the  executor, 
and  it  ordinarily  precedes  the  appraisement 
It  is  quite  possible  that  Briggs  may  have 
sworn  to  the  inventory,  and  then  have  turned 
the  matter  over  to  the  appraisers  for  their 
action.    In  view  of  the  fact  that  no  claim 
was  made  against  Briggs  during  his  lifetime, 
and  that  he  could  not  testify  at  the  trial, 
we  think  the  court  was  Justified  In  making 
Its  finding  In  accord  with  the  presumption 
that  fraud  or  wrong  had  not  been  committed. 

Another  drcnmstance  charged  against 
Briggs,  and  perhaps  the  roost  serious  one. 
Is  that  he  used  his  influence  to  hinder  a  pos- 
sible sale  of  the  prt^wrty  to  one  Roscoe.  Kos- 
coe  had  had  some  talk  with  the  plaintiff 


about  a  possible  purchase  of  the  property, 
and  be  had  been  referred  to  Briggs.  After 
examining  the  property  he  visited  Briggs, 
who,  as  he  testified,  spoke  in  such  a  way  as 
to  discourage  a  purchase  by  Roscoe.  Sbort< 
ly  thereafter  Mrs.  Williams  came  to  CWl- 
fomla  and  discussed  the  matter  with  Briggs, 
who  then  told  her  that  a  sale  to  Roscoe 
would  not  be  advantageous.  It  is  claimed 
that  Briggs  used  his  influence  to  prevent  a 
sale  to  Roscoe,  in  order  that  he  might  buy 
the  land  himself  for  a  smaller  price.  But, 
while  the  death  of  Briggs  made  it  impossible 
to  furnish  a  satisfactory  explanation  of  his 
attitude  In  this  matter,  there  is  some  reason 
to  believe  that  he  may  have  had  good  grounds 
for  thinking  the  proposed  sale  to  Roscoe 
undesirable.  The  testimony  regarding  the 
negotiations  between  the  plaintiff  and  Roscoe 
is  by  no  means  clear.  Roscoe  had  never 
made  any  binding  agreement  to  buy,  and 
there  is  a  good  deal  of  uncertainty  In  the 
testimony  regarding  the  price  which  he  might 
have  been  willing  to  ^ve.  The  plaintiff's 
letters  show  her  to  have  been  wdl  aware 
of  her  own  interests.  If  she  had  a  prospect 
of  obtaining  from  Roscoe  a  price  in  excess 
of  that  offered  by  Brl^s,  and  there  was  no 
other  deterring  factor  in  the  possible  sale, 
it  Is  hardly  likely  that  she  would  have  ac- 
cepted without  question  Briggs'  unexplained 
statement  that  the  sale  to  Roscoe  would  not 
he  advantageous.  On  the  whole  case  the 
court  was  Justified  In  concluding  that  this 
circumstance  did  not  afford  a  sufficient  basis 
for  setting  aside  the  sale  and  conveyance 
to  Briggs. 

The  aK>ellant  claims  that  she  had  no  in< 
dependent  advice  in  the  transaction.  But, 
under  the  circumstances  of  this  case,  we  do 
not  think  that  such  advice  was  essential. 
The  findings,  which  are  fully  sunwrted  in 
this  respect  show  clearly  that  the  plaintiff 
had  a  very  good  Idea  of  the  value  of  her 
property;  they  state,  further,  that  Briggs 
advised  her  that  a  sale  at  that  time  would 
not  be  In  her  best  interest,  and  that  the  prop- 
erty would  probably  increase  In  value  with- 
in a  reasonable  time.  If,  notwithstanding 
these  suggesUoDs,  she  remained  determined 
to  sell,  it  is  hardly  probable  that  the  advice 
of  any  third  person  would  have  altered  her 
intention. 

[4]  We  have  already  referred  to  the  finding 
bearing  upon  the  plalntifTs  want  of  prompt- 
ness in  disaffirming  the  transaction.  We  do 
not  hold  that  this  Is  a  finding  of  laches.  But 
the  long  delay,  during  which  the  value  of  the 
property  Increased  greatly,  together  with  the 
fact  that  Briggs  had  died  before  any  oomr 
plaint  was  made  by  plaintiff,  .were  circum- 
stances bearing  upon  the  equity  of  the  plaln- 
tUTs  case.  The  learned  trial  Judge  eridmtly 
felt,  after  hearing  all  the  witnesses  and  re- 
viewing the  entire  situation,  that  plaintiff 
had-not  made  out  a  case  which  would  Justly 
the  upsetting  of  a  transaction  entered  into 
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so  long  before.  In  the  opinion  filed  In  the 
lower  court,  and  Indnded  In  the  transcript, 
we  find  these  passages,  In  which  are  well  stat- 
ed the  broad  equitable  considerations  which 
led  to  the  rendition  of  the  judgment,  and 
which  should  lead  to  Its  affirmance  here : 

"In  considering  the  case  for  the  plaintiS,  the 
court  is  not  unmindful  of  tlie  fact,  and  deems 
it  Its  duty  to  give  it  its  proper  weight,  that  aft- 
er the  contract  of  sale  was  made  to  Hr.  Briggs 
for  the  land  in  didpate  some  15  months  elapsed 
before  the  deed  was  executed  to  Mr.  Briggs  by 
the  plaintiff,  that  some  6  months  thereafter  Mr. 
Briggs  died,  and  that  this  suit  was  not  brought 
for  some  nine  months  after  the  death  of  Mr. 
Briggs.  This  leaves  the  case  in  the  position 
that  one  of  the  parties  to  the  transaction,  and 
whose  version  of  it,  if  presented  to  the  court, 
might  materially  modify  the  case  as  made,  is 
dead,  and  that  his  testimony  cannot  be  obtained, 
and  that  anything  presented  by  plaintiff  and  her 
witnesses  is  not  subject  to  contradiction  or  modi- 
fication bj  having  presented  to  the  court  the 
version  of  the  other  party  to  the  transaction. 

"After  a  man  has  acted  as  the  confidential 
business  agent  of  another  for  a  period  of  10 
years  with  the  strictest  of  good  faith,  with  ener- 
gy, and  with  a  careful  eye  to  the  interests  of  his 
principal,  rendering  full,  complete,  and,  so  far 
as  appeared,  accurate  accounts  of  all  financial 
transactions,  it  should  require,  it  seems  to  me, 
very  clear  and  satisfactory  evidence  to  cause  the 
court  to  hold  that  all  of  a  sudden,  in  a  very 
short  space  of  time,  and  in  contradiction  to  his 
entire  attitude  to  his  principal  consistently 
maintained  for  a  period  of  10  years,  he  faces 
about,  and  by  fraud  and  chicanery  concludes  to 
deprive  his  principal  of  her  property  without 
paying  her  a  full  and  adequate  consideration 
therefor.  It  is  the  opinion  of  the  court  that 
such  satisfactory  showmg  has  not  been  made  in 
this  case." 

When,  In  addition,  it  appears  that  the 
price  paid  for  the  property  was  a  full  and 
adequate  consideration.  It  must  be  held  that 
the  suspicious  circumstances  claimed  to  be 
shown  were  not  of  sufficient  force  to  require 
the  court  to  put  the  stamp  of  fraud  upon 
the  transaction. 

[6,  6]  The  alleged  errors  in  the  rulings  on 
the  admission  of  evidence  are  of  small  con- 
sequence. The  court  excluded  a  memoran- 
dum made  by  Briggs  in  October,  1910,  in 
.which  he  placed  the  value  of  the  land  pur- 
chased by  him  from  the  appellant  at  $50,- 
000.  This  was  over  a  year  and  a  half  after 
the  purchase.  The  declaration  would  be  en- 
titled to  little  weight  on  the  issue  of  the  val- 
ue of  the  land  In  Pebrnary,  1909.  It  was 
clearly  shown  that  the  value  had  Increased 
rapidly  In  the  Interval.  Under  the  circum- 
stances the  exclusion  of  the  evidence,  assum- 
ing Its  materiality,  was  not  substantially 
prejudicial.  It  Is  claimed  that  the  court  err- 
ed in  not  permitting  the  plaintiff  to  testify 
that  Mr.  Lockwood,  the  executor  of  Briggs' 
will,  and  one  of  tbe  defendants  here,  had 
told  her,  after  his  testator's  death,  that 
Briggs  "had  not  treated  her  quite  right." 
Mr.  Lockwood  himself  had  already  testified 
that  he  had  on  tliis  occasion  told  Mrs.  Wil- 
liams that  it  was  a  great  pity  that  she  had 
sold  the  property,  and  that  Mr.  Briggs  had 
done  a  good  thing  for  himself  when  he  bought 


it  The  additional  testimony  sought  to  be 
introduced  could  not  have  added  anything  of 
substantial  value  to  the  plaintifTs  case. 

The  judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

We  concur:    SHAW,  J. ;  IjAWLOB.  J. 


(S3  CaL  App.  722) 
DEAN  T.    GAMXX      (Civ.    199&) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   May  21,  1917.) 

Bills  anu  Notes  4=3362— Taking  ros  Col- 
lection— Position  or  Holder. 
Plaintiff,  who  took  a  note  simply  for  collec- 
tion from  one  who  became  its  holder  in  good 
faith  for  value  before  maturity,  stood  in  the 
shoes  of  his  transferor,  and  had  as  good  title  and 
right  of  action  as  the  transferor  himself. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig,  {{  937-943.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  R  P.  Shortall. 
Judge. 

Action  by  W.  B.  Dean  against  M.  S.  Game. 
From  a  judgment  for  defendant,  plaintifl  ap- 
peals.   Reversed. 

Chas.  Quayle,  of  Oakland,  for  appellant.  OL 
J.  Goodell,  uf  Son  Francisco,  for  respondent. 

PER  CURIAM.  Req?ondent  In  this-  ac- 
tion executed  his  negotiable  promissory  note 
for  the  sum  of  1530.31,  payable  to  the  order 
of  one  D.  J.  Gregor  ten  days  after  Its  date^ 
which  said  note  was  Indorsed  by  one  P.  T. 
Brunslng,  and  was  thereafter  and  before  ma- 
turity Indorsed  and  transferred  by  the  payee 
thereof  to  one  John  F.  Smith,  who  paid  to 
said  Gregor  the  sum  of  $500.  The  real  trans- 
action between  the  original  parties  to  the 
note  was  this:  It  was  agreed  between  Game, 
Gregor,  and  Brunslng  that  Game  was  to  ex- 
ecute and  Brunslng  indorse  said  note  to  Greg- 
or, who  was  to  negotiate  the  same  with 
Smith,  who  was  to  pay  Gregor  the  stun  of 
$500  therefor,  which  sum  was  to  be  divided 
among  the  original  parties  to  the  transaction. 
Smith  had  no  knowledge  of  said  dealings  be- 
tween the  parties  thereto,  and  took  and  held 
said  note  until  after  its  maturity  as  a  holder 
in  good  faith  for  value  and  without  notice  of 
any  equities'  between  the  original  parties 
thereto.  After  maturity  Smith  transferred 
said  note  to  the  plaintiff  and  appellant  berehi 
for  collection.  Upon  the  trial  of  the  cause 
the  respondent,  Game,  as  a  defense  to  said 
action  pleaded  the  original  transaction  be- 
tween the  parties,  and  further  averred  that 
Gregor  had  paid  to  him  no  portion  of  the 
money  which  he  had  received  from  Smith, 
and  that  therefore  as  to  him  the  note  was 
without  consideration.  The  trial  court  gave 
judgment  for  the  respondent,  .Game,  holding 
that  the  plaintiff,  as  the  transferee  of  the 
note  simply  for  collection,  was  not  a  holder 
thereof  for  value,  and  that  as  to  him  the  de- 
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fendant,  Game,  was  entitled  to  plead  tbe 
want  of  consideration  for  tbe  note. 

In  bo  doing  we  think  tbe  trial  court  was  in 
error.  It  Is  conceded  that  Smith  became  the 
bolder  of  the  note  in  good  faith  and  for  value 
before  its  maturity,  and  that,  had  this  ac- 
tion been  brought  by  him,  the  respondent's 
defenses  would  not  have  been  available  to 
him.  This  being  so,  we  are  satisfied  that  the 
plaintiff,  taking  the  note  simply  for  collection, 
stands  In  the  shoes  of  Smith,  and  has  as  good 
title  and  right  of  action  as  Smith  himself 
had.  Daniel  on  Negotiable  Instruments,  vol. 
1,  {  726;  Randolph  on  Ciommercial  Paper,  § 
9S7;  Poorman  v.  Mills  &  Co.,  39  Cal.  345,  2 
Am.  Rep.  451;  Bank  of  Sonoma  v.  Gove,  63 
Oal.  355,  49  Am.  Rep.  92;  Eames  v.  Crosier, 
101  Ottl.  260,  35  Pac.  873;  Sinkler  v.  Siljan, 
136  Cal.  356,  68  Pac.  1024;  O'Conor  v.  Clarke, 
5  Cal.  Unrep.  Cas.  323,  44  Pac.  482. 

Upon  the  authority  of  tbe  foregoing  cases 
tbe  Judgment  will  I>e  reversed. 

It  Is  so  ordered. 


(33  Cal.   App.  740) 

piONBBB  Investment  &  trust  co.  t. 

MUNCBY  et  al.     (Civ.  1834.) 

(District  Court  of  Appeal,  Second  IMstrlct,  Cal- 
ifornia.   May  23,  1917.) 

1.  EXECUnOK    ®=>390— SUPPLBUERTABT    PbO- 

CEiDiNos— Restraint  of  Transfers. 
Under  Code  Civ.  Proc.  f  715,  permitting  a 
Judgment  debtor  to  be  brought  into  court  for  ex- 
amination concerning  his  property  after  issuance 
of  ezecuti<»i,  where  proof  is  made  that  be  has 
property  which  he  refuses  to  apply  upon  the 
judgment,  and  section  717,  authorizing  an  order 
requiring  persons  or  corporations  alleged  to 
have  property  belonging  to  the  judgment  debtor 
to  appear  and  answer  concerning  it,  and  section 
720,  providing  that,  if  it  appears  that  such  per- 
son claims  an  interest  in  the  property  adverse 
to  the  debtor,  the  judgment  creditor  may  main- 
tain an  action  against  him  for  the  recovery  of 
such  interest,  and  the  court  may  forbid  a  trans- 
fer or  other  disposition  thereof,  and  that  such 
order  may  be  modified  or  vacated  at  any  time 
upon  such  terms  as  may  be  jnst,  where  a  hear- 
ing on  a  judgment  creditor's  application  was 
had,  and  the  debtor  himself  was  dismissed,  but 
a  cortioration  claiming  under  an  assignment 
from  him  was  later  ordered  not  to  transfer  the 
property  a-'ssigncd,  the  order,  while  not  a  statu- 
tory nunc  pro  tunc  order,  was  within  the  pow- 
er of  the  court;  the  exact  time  of  making  it  be- 
ing immaterial,  so  long  as  it  was  made  within 
a  few  days  of  the  hearing. 

rEd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  1141.1 

2.  CONSTITTJTIONAI,   Law    €==305 — EXECnTION 

«=390— Dde  Pbocess  of  Law  —  Suri'LE- 

MBNTABT    PBOCEEDINOS. 

Under  Code  Civ.  Proc.  §  720,  providing  for 
an  order  supplementary  to  execution  prohibiting 
a  claimant  under  a  judgment  debtor  from  trans- 
ferring the  property,  it  is  not  necessary  that  the 
the  judgment  creditor  give  security  before  taking 
such  order,  and  failure  to  require  security  is 
not  a  deprivation  of  due  process  of  law. 

[Ed.  Note. — For  other' cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  925-927;  Execution, 
Cent.  Dig.  1 1141.] 


3.  Appkai.  and  Erbob  «=3604r-RBOOBi>— Sur- 

nciENCY  OF  Authentication. 
While,  under  court  rule  29  (119  Pac.  xiv), 
the  papers  and  evidence  used  in  a  hearing  on  a 
motion  should  be  included  in  a  bill  of  exceptions, 
that  is  not  necessary  where  the  parties  stipulat- 
ed the  papers  to  be  correct,  which  was  sufficient 
Huthenticatiou,  under  Code  Civ.  Proc.  SS  951, 
9.53. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2655-2859.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;    John  M.  York,  Judge. 

Proceedings  supplemental  to  execution  by 
the  Pioneer  Investment  &  Trust  Company 
against  R.  E.  Muncey  and  anotber.  From 
order  adverse  to  defendants,  they  appeal. 
Order  as  to  defendant  Muncey  reversed,  and 
as  to  the  other  defendant  afBrmed. 

Tanner,  Odell,  Odell  &  Taft,  S.  W.  Odell, 
and  3.  B.  Beman,  all  of  Los  Angeles,  for  ap- 
pellants. Thomas  Ball,  of  Los  Angeles,  for 
respondent 

JAMES,  J.  This  Is  an  appeal  from  orders 
made  by  'the  superior  court  upon  proceedings 
had  supplemental  to  execution.  Plaintiff 
herein  being  a  Judgment  creditor  of  defend- 
ant Muncey  having  prepared  an  affidavit 
which  was  filed  in  the  superior  court,  secured 
an  order  requiring  tbe  appearance  of  the 
judgment  debtor  and  tbe  Law  Credit  Com- 
pany, a  corporation.  The  affidavit  set  out  the 
date  of  tbe  recovery  of  the  Judgment,  the 
fact  that  execution  bad  been  issued  and  plac- 
ed in  the  hands  of  the  sheriff  of  the  county 
of  San  Bernardino,  that  the  sheriff  had  lev- 
ied upon  money  in  the  hands  of  one  WilUanr 
Thompson,  a  resident  of  the  county  of  San 
Bernardino,  which  money  the  affiant  alleged 
upon  information  and  l^eliet  was  the  proper- 
ty of  Muncey,  that  Thompson  had  made  re- 
turn admitting  indebtedness  to  Muncey  in  the 
sum  of  1550,  and  that  he  held  such  money 
subject  to  the  order  of  court  The  facts  re- 
garding the  matter  of  Thompson's  indebted- 
ness to  Mimcey  were  then  set  out  It  was 
stated  in  the  affidavit  that  Muncey  had  re- 
covered a  judgment  against  Thompson  whlcb 
had  become  final,  but  that  prior  to  the  mak- 
ing of  the  levy  under  this  plaintiff's  execu- 
,  tlon,  wherein  Thompson  was  served  with  the 
writ,  Muncey  had  assigned  the  judgment  so 
obtained  in  his  favor  to  the  Law  Credit  CJom- 
pany.  It  was  then  asserted  In  the  affldavlf 
that  the  assignment  was  fraudulent  and 
made  for  the  purpose  of  preventing  satisfac- 
tion being  obtained  of  this  plaintiff's  judg- 
ment On  May  3,  1915,  the  transcript  shows, 
the  court  made  the  following  minute  order: 

"Matters  of  examination  concerning  property 
regularly  called.  Thoe.  Ball,  Esq.,  appearing  as 
attorney  for  plaintiff  and  S.  W.  Odell,  Esq., 
for  defendant.  R.  E.  Muncey  is  sworn,  ex- 
amined and  discharged." 

On  May  6th  what  purports  to  be  an  ordei 
nunc  pro  tunc  was  made  in  the  same  matter 
by  the  court  It  was  recited  therein  that 
Muncey  and  the  Law  Credit  Company  having; 
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appeared  on  the  3d  day  of  May,  1915,  and 
haying  been  examined  conoerning  matters  rel- 
ative to  the  Judgment  which  was  assigned 
by  Muncey  to  the  Law  Credit  Company,  It 
was  ordered  that  the  plaintiff  be  given  leave 
to  file  and  prosecute  an  action  against  the 
Law  Credit  Company  to  vacate  and  set 
aside  the  assignment,  and  that  the  defend- 
ant Muncey  and  the  Law  Credit  Company 
be  forbidden  to  further  transfer  the  judg- 
ment, have  execution  issued  thereon,  or 
to  do  anything  in  the  premises  until  the 
further  order  of  the  court.  It  appears 
that  the  Law  Credit  Company  immediate- 
ly thereafter  moved  to  set  aside  the  or- 
der so  purporting  to  have  been  made  "nunc 
pro  tunc,"  which  motion  was  by  the  court 
denied.  The  proceeding  as  initiated  by  the 
affidavit  was  one  authorized  by  sections  713 
and  717,  Code  of  Civil  Procedure.  Under 
section'  715  a  judgment  debtor  may  be 
brought  into  court  for  examination  concern- 
ing his  property  after  execution  has  been  is- 
sued, where  proof  is  made  to  the  satisfac- 
tion of  the  Judge  that  he  has  property  which 
he  refuses  to  apply  upon  the  Judgment  Sec^ 
tion  717  authorizes  an  order  to  be  made  re- 
quiring persons  or  corporations  alleged  to 
have  property  belonging  to  the  Judgment 
debtor  of  a  value  exceeding  $50,  to  appear 
and  answer  concerning  the  same.  Section 
720  provides  that,  If  it  appears  that  "such 
person  or  corporation  claims  an  interest  in 
the  property  adverse  to  the  debtor: 

"The  judgment  creditor  may  maintain  an  ac- 
tion against  such  person  or  corporation  for  the 
recovery  of  such  interest  or  debt;  and  the 
court  or  judge  may,  by  order,  forbid  a  transfer 
or  other  disposition  of  such  interest  or  debt,  un- 
til an  action  can  be  commenced  and  prosecuted 
to  judgment.  Such  order  may  be  modified  or 
vacated  by  the  judge  granting  the  game,  or  the 
court  in  which  the  action  is  brought,  at  any 
time,  npon  such  terms  as  may  be  just." 

It  did  appear  from  the  affidavit  npon 
which  the  order  for  examination  was  Issued 
that  there  was  due  on  the  Thompson  Judgment 
a  sum  in  excess  of  $50;  the  affidavit  stated 
sufficient  facts  in  other  particulars  to  war- 
rant the  court  In  proceeding  to  an  examina- 
tion of  the  Judgment  debtor  Muncey,  and  the 
Law  Credit  Company.  So  far  as  Muncey 
was  concerned,  it  appears  that  by  the  order 
entered  upon  the  minutes  of  the  court  he 
was  completely  discharged  in  the  proceed- 
ing. By  that  minute  entry  it  does  not  appear 
that  the  court  made  any  order  affecting  the 
Law  Credit  Company. 

[1  ]  On  behalf  of  the  corporation  appellant, 
it  is  urged  that  the  court  was  without  au- 
thority to  make  the  nunc  pro  tunc  order  af- 
fecting it  In  our  opinion,  the  order  does 
not  possess  a  nunc  pro  tunc  character,  but  is 
an  order  wlilch  the  court  was  authorized  to 
make  following  the  bearing  had,  so  as  to  dis- 
pose of  the  matter  as  affecting  the  Law  Cred- 
it Oompany.  Whether  that  order  was  made 
at  the  time  of  the  examination  or  a  few  days 
afterward,  we  think  Immaterial.  The  appel- 
lant oonwration  was  not  entitled  to  notice  as 


to  when  the  court  would  make  an  order  in  a 
matter  theretofore  submitted  to  it  This  or- 
der made  affecting  the  Law  Credit  Oompany 
contained  no  statement  as  to  any  inadvert- 
ence or  error  having  occarred«  or  as  being 
expressed  in  the  minute  order  of  May  3d. 
By  that  minute  order  Muncey  was  dls<dmrg- 
ed  from  the  proceeding  and  the  court  was 
vrithout  Jurisdiction  to  include  him  In  the  or- 
der of  May  5th.  To  that  extent  the  latter 
order  should  be  set  aside. 

[2]  The  appellant  corporation  insists  that 
the  court  was  without  authority  to  impose 
the  restraint  against  it  forbidding  a  trans- 
fer of  the  judgment,  assignment  of  whidi  it 
had  received  from  Muncey,  without  requiring 
security  to  be  given.  It  is  argued  that  If 
the  law  apparently  anthorlzes  such  an  order 
to  be  made,  it  is  unconstitutional  as  fur- 
nishing no  adequate  process  of  law  under 
which  only  a  person  may  be  deprived  of  bia 
property.  This  position  we  think  cannot  be 
maintained.  The  section  of  the  Code  (Code 
Civ.  Proc.  i  720)  expressly  gives  authority 
for  the  making  of  an  order  such  as  was  made 
In  this  case,  without  requiring  security  to  be 
given,  and  this  section  affecting  proceedings 
of  a  special  nature,  cannot  be  read  in  connec- 
tion with  the  law  relative  to  the  issuing  of 
injunctions.  That  the  Law  Credit  Company 
may  suffer  any  damage,  is  not  clear.  There 
is  only  the  bare  possibility  that  by  the  de- 
lay which  the  order  produces,  the  appellant 
corporation  will  fall  to  discover  some  prop- 
erty of  the  defendant  Muncey  out  of  which  to 
satisfy  the  Judgment  It  Is  often  brought 
within  the  range  of  possibility  that  through 
the  operation  of  the  law  some  Inconvenience 
or  possible  loss  may  be  produced.  In  our 
(pinion,  the  restraint  authorized  to  be  impos- 
ed by  the  section  and  which  was  here  im- 
posed is  not  such  as  to  give  support  to  the 
argument  that  constitutional  rights  of  the 
appellant  corporation  have  lieen  Interfered 
with.  We  may  call  attention  also  to  the  fact 
that  where  an  order  of  restraint  is  made, 
if  the  creditor  who  obtains  such  an  order 
falls  seasonably  to  commence  an  action  to 
have  determined  the  interest  of  the  third 
party  in  the  property  or  debt,  such  third 
party  may  apply  to  the  court  to  have  the 
order  vacated. 

[3]  At  the  conclusion  of  respondent's  brief 
we  find  It  suggested  that  the  record  in  this 
case  is  not  authenticated  in  eacSi  a  way  as  to 
authorize  this  court  to  consider  the  papers 
contained  therein.  The  transcript  was  pre- 
pared, showing  the  several  affidavits  and  or- 
ders made,  and  by  stipulation  of  counsel  it 
was  agreed  that  the  copies  therein  set  forth 
are  true  and  correct.  It  has  been  hdd  that 
under  rule  29  of  the  Supreme  Court  (119 
Paa  xiv),  the  papers  and  evidence  used  on 
the  hearing  of  a  motion  should  be  authenti- 
cated by  being  incorporated  in  a  bill  of  ex- 
ertions. It  can  readily  be  .understood  that, 
where  oral  evidence  is  heard,  the  court 
should  settle  the  bllL     Here,  however,  the 
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matters  to  be  considered  all  appeared  In  the 
form  of  affidavits,  on  the  mlnntes  of  the 
court,  or  by  written  order.  They  were  stipu- 
lated to  be  correct  by  the  attorneys,  and  this 
we  think  was  a  suQldent  authentication,  un- 
der the  provisions  of  sections  951,  963,  Code 
of  Civil  Procedure. 

The  order  as  to  appellant  Law  Credit  Com 
pany  is  affirmed.  The  order  restraining  de- 
fendant R.  E.  Muncey  from  taking  action 
with  reference  to  the  judgment  assigned  by 
him  to  the  Law  Credit  Company  is  reversed. 

We   concar:    OONREY,    P.    J.;    WORKS, 
Judge  pro  tem. 

(33  Cal.  App.  696)        == 
CITY  PBOPBRTIBS  CO.  v.   MBJAOHAM. 
(Civ.  2059.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   May  17,  1917.) 

1.  PUVADING    «=»85(5)— AMKNMa)    COICPLAIRI 

— Service— Time. 

Service  of  an  amended  complaint  is  not 
complete  before  the  filing  of  such  complaint,  as 
fixing  the  beginning  of  the  time  allowed  defend- 
ant to  answer. 

[E^.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  178.] 

2.  Pleading  «=»85(1)— Answkk— Fhino. 

Pending  his  motion  to  set  aside  a  default 
judgment  which  plaintiff  bad  illegally  caused  to 
be  entered  against  bim,  defendant  was  not  re- 
quired to  file  his  answer,  and  th«  derk  might 
have  refused  to  file  it,  if  tendered. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  172,  173.] 

3.  Appeal  and  Ebbob  ®=s>440— Cobbectio'n  of 

ReCOBD— JUBISDICTION. 

Where  judgment  was  entered  for  defendant, 
and  he  prepared  findings  and  delivered  them  to 
the  clerk  for  submission  to  the  judge,  and  the 
clerk  inadvertently  entered  them  as  the  judg- 
ment of  the  court,  the  court  might  correct  the 
record  of  its  proce«din|»  and  make  it  speak  the 
truth,  and  its  jurisdiction  to  do  so  was  not  lost 
because  of  an  appeal  from  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ekror,  Cent.  Dig.  |S  2196-2201.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Marcel  B.  Cerf 
and  E.  P.  Shortall,  Judges. 

Action  by  the  City  Proimrties  Company 
against  F.  E.  Meacbam.  From  an  order  de- 
nying his  motion  to  enter  defendant's  default, 
from  a  purported  judgment  entered  by  the 
clerk  and  subsequently  set  aside  by  the  court 
and  from  an  order  setting  aside  sudi  purport- 
ed judgment,  plaintiff  appeals.  Appeal  from 
purported  judgment  and  from  order  refusing 
to  enter  defendant's  defn^ult  dismissed,  and 
order  setting  aside  the  judgment  affirmed. 

Arthur  Crane,  of  San  Francisco,  for  appel- 
lant Cbas.  H.  Sooy  and  Courtney  L.  Moore, 
twth  of  San  Frandsco,  for  respondent. 

KERRIGAN,  J.  In  this  action  the  plain- 
tiff takes  three  appeals — one  from  an  order 
denying  his  motion  to  enter  the  default  of 
the  defendant,   another   from   a  purported 


judgment  entered  by  the  clerk  and  subse- 
quently set  aside  by  the  court,  and  the  third 
from  the  order  setting  said  purported  judg- 
ment aside. 

[1]  As  to  the  first  of  these  appeals  it  ap- 
pears that  the  plaintiff  served  upon  the  de- 
fendant an  amended  complaint,  and  at  the  ex- 
piration of  ten  days  thereafter,  no  answer 
having  been  served  or  filed,  caused  the  derk 
to  enter  the  defendant's  default.  The  plain- 
tiff, however,  did  not  file  said  amended  com- 
plaint BO  served  upon  defendant  until  some 
eight  days  after  said  service,  so  that  at  the 
time  of  the  entry  of  defendant's  default  by 
the  clerk  his  time  to  answer  had  not  expired; 
the  service  not  being  complete  until  the  filing 
of  the  paper.  Ooker  v.  Sup.  Ct,  58  Cal.  178; 
Billings  V.  Palmer,  2  Cal.  App.  432,  83  Pac. 
1077.  The  defendant  moved  to  set  this  de- 
fault aside.  Pending  this  motion  more  thau 
ten  days  after  the  filing  of  said  amended  com- 
plaint having  elapsed  the  plaintiff  moved  the 
court  to  enter  the  default  of  the  defendant. 
These  motions  came  on  for  hearing  together, 
and  the  court  granted  the  motion  of  defend- 
ant, and  denied  that  of  the  plaintiff ;  and  it 
Is  this  latter  order  that  the  plaintiff  asks  to 
have  reviewed  as  an  inddent  to  his  appeal 
from  the  judgment 

[2]  We  think  It  dear  that  this  order  of  the 
trial  court  was  correct  Pending  his  motion 
to  set  aside  the  default  which  the  plaintiff 
had  Irregularly  caused  to  be  entered  against 
him  the  defendant  was  not  required  to  file  his 
answer;  and  indeed  the  derk  would  have 
been  justified  in  refusing  to  file  It  if  tendered, 
in  view  of  the  state  of  the  record  which  dis- 
closed that  the  defendant's  default  had  been 
entered. 

[3]  As  to  the  purported  appeal  from  the 
judgment  and  the  order  setting  it  aside,  it 
appears  that  at  the  conclusion  of  the  trial 
judgment  was  ordered  entered  in  defendant's 
favor.  Thereafter  the  defendant  prepared 
findings — they  not  having  been  waived — and 
delivered  them  to  the  clerk  of  the  court  for 
submission  to  the  judge;  but  the  clerk  inad- 
vertently entered  them  as  the  judgment  of  the 
court  without  the  judge  of  the  court  having 
seen  or  examined  them.  Upon  motion  of  the 
plaintiff  timely  made  this  judgment  so  entered 
was  by  the  court  vacated.  It  being  apparent 
that  the  judgment  was  entered  by  the  clerk  of 
the  court  through  inadvertence,  there  is  no 
doubt  of  the  power  of  the  court  under  such 
drcumstances  to  correct  the  record  of  the 
court's  proceedings  and  to  make  It  speak  the 
truth.  The  contention  of  the  appellant,  there- 
fore, that  by  the  taking  of  Its  appeal  from 
the  judgment  so  Inadvertently  entered  the 
court  lost  jurisdiction  to  take  any  further 
action  cannot  be  sustained.  The  court  acted 
wh<dly  within  its  authority  in  purging  Its 
records  of  the  judgment  entered  under  the 
drcumstances  described. 
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It  follows  from  wbat  we  have  said  that  the 
appeal  from  the  purported  judgment — In 
which  It  Is  also  sought  to  have  reviewed  the 
order  of  the  court  refusing  to  enter  the  de- 
fendant's default — must  be  dismissed;  and 
that  the  order  setting  aside  and  vacating 
said  Judgment  must  be  affirmed.  It  is  so  or- 
dered. 

^Vte  concur:  RICHARDS,  J.;  BEASLY, 
Judge  pro  tem. 

(33  Cal.  App.  713) 

DA  VIES  v.  PATTON  et  al.    (Civ.  2068.) 

(District  Court  of  Appeal,  Fjrst  District,  Cali- 
fornia.   May  18,  1017.    Rehearing  Denied 
by  Supreme  Court  July  16,  1917.) 

MoBTOAGEs    <S=>84—Pbaui>— Rescission— Nk- 

CE88ITY  OF  TENDEB. 

Where  a  vendor  took  a  first  and  second  mort- 
gage for  part  of  the  price  of  land,  representing  to 
tbe  mortgagors  that  a  banic  was  to  own  the  first 
mortgage  which  was  taken  in  its  name,  but  which 
the  vendor  owned  in  fact,  and  the  mortgagors 
were  in  possession  of  the  property,  were  not 
damaged  by  the  concealment,  attempted  no  re- 
scission of  the  transaction,  and  did  not  offer 
to  return  the  property,  they  could  not  repudiate 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  193.] 

Appeal  from  Superior  Court,  Alameda 
County;   Wm.  H.  Donahue,  Judge. 

Suit  by  Oma  A.  Davles  against  I.  S.  Patton 
and  othera  Judgment  fon  plalutUf,  and 
named  defendant  and  another  appeal.  Af- 
firmed. 

F.  H.  Dam,  of  San  Francisco,  for  appel- 
lants. George  Clarlc,  of  San  Francisco,  for 
respondent. 

PER  CURIAM.  This  is  an  appeal  from  an 
action  to  foreclose  a  mortgage.  It  appears 
that  the  parties  to  this  action  had  entered 
into  an  agreement  for  the  sale  and  purchase 
of  a  certain  piece  of  real  property  in  Alameda 
county  for  the  sum  of  $6,000;  that  the  de- 
fendants and  appellants  paid  on  account 
thereof  $1,000,  and  went  into  possession.  In 
payment  of  the  balance  they  executed  two 
promissory  notes,  one  for  $3,000  secured  by 
a  first  mortgage  upon  the  proiierty  purchased, 
and  the  other  for  f'J.OOO  secured  by  a  sec- 
ond mortgage.  The  first  mortgage,  accord- 
ing to  the  understandln'g  between  the  par- 
ties to  this  appeal,  was  to  be  owned  and  held 
by  a  certain  bank  in  Oakland,  and  the  sec- 
ond mortgage  was  to  be  owned  and  held  by 
the  plaintiff.  When  this  suit  was  commenced, 
the  appellants  learned  that  the  bank  in  fact 
was  not  the  owner  of  the  mortgage  executed 
in  Its  name,  but  held  the  same  for  the  plain- 
tttt,  who  In  fact  had  always  been  the  owner 
of  both  incumbrances.  The  appellants  claim- 
ed In  the  trial  court,  and  now  urge  here,  that 
tlie  making  of  the  deed  of  conveyance  and  the 
execution  of  the  two  mortgages  constituted 
one  transaction,  and  that  the  plaintiff  in  tak- 


ing the  first  mortgage  In  the  name  ot  the 
bank  when  in  fact  It  belonged  to  her  deceived 
and  defrauded  them,  In  consequence  of  wliicb 
the  plaintiff  cannot  avail  herself  of  tbe 
equitable  arm  of  the  court  for  the  foreclosure 
of  the  second  mortgage — the  one  concerned  in 
this  suit 

From  the  evidence  in  the  case  it  is  clear 
that  the  plaintiff  wa^  prompted  by  no  oppres- 
sive or  wrongful  intent  in  allowing  the  ap- 
pellants to  suppose  that  they  were  dealing 
with  the  bank  In  question  In  the  matter  of 
the  first  mortgage,  and  probably  conducted 
that  part  of  the  transaction  In  the  manner 
Indicated  solely  for  the  purpose  of  secnring 
prompt  payment  of  that  part  of  the  appel- 
lants'  obligation.     It  is  quite  evident,   too, 
that  the  appellants  had  no  serious  objection 
to  the  plaintiff  owning  the  first  mortgage, 
for  they  In  fact,  according  to  the  evldaice  In- 
troduced by  the  plaintiff,  bad  requested  her 
to  take  a  mortage  for  the  full  amount  of  tbe 
unpaid  iMirchase  price  of  the  property.    Bot 
aside  from  all  of  this,  it  appears  that  the  ap- 
pellants were  and  are  in  possession  of  tbe 
property,  they  were  not  damaged  by  the  con- 
cealment, they  attempted  no  rescission  of  tbe 
transaction  or  of  any  part  of  it,  have  not 
offered  to  return  the  proper^,  but  appear  to 
think  they  may  retain  It  and  repudiate  any 
obligation  under  their  mortgagee.     Such   a 
position  cannot  be  given  Judicial  countenance. 
6  Cyc.  814;   86  Cyc.  146;    20  Cye  92;    a  S. 
N.  Co.  V.  Wright,  8  Cal.  585,  592.     In  our 
opinion  the  appeal  is  entirely  devoid  of  noerit. 

The  judgment  and  order  are  affirmed. 


(33  Col.  App.  TM) 

GEORGE  J.  BIRKEL  CO.  v.  LOVELI,  et  aL 
(Civ.  1863.) 

(District  Court  of  Appeal,  Second  District  Cali- 
fornia.    May  26,  1917.) 

1.  Evidence  «=>441(9)— Sai£s  «^38(8)— Con- 
DiTioNAi.  Saxb— Action  fob  Balance— De- 

FENSEa 

In  an  action  for  the  unpaid  installments  doe 

under  a  written  contract  for  the  conditional  sale 
of  a  piano,  wherein  defendant  admitted  that  she 
signed  the  contract,  and  did  not  deny  that  she 
had  seen  and  read  it  over  Iwfore  signing  it  or 
allege  that  in  signing  it  she  relied  upon  any  rep- 
resentations that  it  was  in  terms  other  than 
those  actually  expressed  therein,  an  answer  al- 
leging facts  concerning  oral  negotiations  pre- 
ceding her  signing  and  that  it  was  signed  under 
false  and  fraudulent  representations  and  was 
a  mere  formal  contract  not  binding  upon  her 
constituted  no  defense. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  §§  1729-1732,  1787-1793,  2085,  2036; 
Sales,  Cent.  Dig,  §  77.]     ■ 

2.  Witnesses  €=9269(1)— Cboss-Exakination 
OF  Witness. 

In  such  action  questions  on  cross-examina- 
tion of  defendant's  agent  outside  the  scope  of 
his  testimony  on  direct  examination  were  prop- 
erly excluded,  as  being  an  attempt  to  present 
an  affirmative  defense  prematureVr. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  949.] 
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8.  Btidsncs  ^=9448— Paboi,  Evidenck— Con- 

iKACT  OF  Conditional  Saix. 
In  BDch  artion  questions  to  defendant's  wit- 
nesses offered  to  prove  negotiations  preceding 
the  written  contract  and  to  change  or  vary  it* 
terms  by  parol  evidence  not  within  the  exception 
were  properly  excladed,  where  there  was  no 
mistake  or  imperfection  in  the  writing  put  in 
issue,  and  no  ambigaity  in  its  terms,  and  where 
the  validi^  of  the  agreement  as  made  was  not 
otherwise  ui  dispute,  as  it  did  not  come  willtin 
the  exceptions  specified  by  Code  Civ.  Proc.  ( 
1856. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2060-2082,  2084.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  the  George  J.  Birkel  Company 
against  Mrs.  Carrie  A.  Lovfell  and  John  Doe 
Lovell,  her  husband.  From  a  Judgment  for 
plaintiff  and  from  an  order  denying  their 
motion  for  new  trial,  defendants  appeal. 
Judgment  and  order  affirmed. 

Davis  &  Rush  and  John  S.  Cooper,  all  of 
Los  Angeles,  for  appellants.  E.  S.  Williams, 
of  Los  Angeles,  for  respondent. 

CONREi:,  P.  3.  Appeal  by  the  defendants 
ttom.  the  judgment  and  from  an  order  de- 
nying their  motion  for  a  new  trial. 

[1]  The  action  is  one  wherein  the  plaintiff 
sned  to  obtain  Judgment  for  the  unpaid  bal- 
ance due  upon  a  written  contract  whereby 
the  plaintiff  made  a  conditional  sale  of  a 
piano  to  the  defendant  Carrie  A.  Lovell.  In 
the  contract  It  was  provided  that.  If  the 
vendee  should  fall  to  pay  any  installment 
when  due,  therenp6n,  at  the  option  of  the 
vendor,  all  of  the  contract  price  then  unpaid 
should  become  immediately  due  and  payable. 
Such  default  did  occur,  and  the  vendor  ex- 
ercised said  option  and  commenced  this  ac- 
1i<Mi.  By  their  answer  the  defendants  de- 
nied that  the  defendant  Carrie  A.  Lovell  at 
the  time  mentioned  executed  or  delivered  to 
the  plaintiff  her  contract  In  writing,  a  copy 
of  which  is  attached  to  the  complaint  This 
denial  was  followed  by  the  allegation  of 
facts  concerning  the  oral  negotiations  which 
preceded  the  signing  of  the  written  contract 
These  facts  are  of  such  a  nature  that  they 
could  not  be  proved  without  contradicting 
the  terms  of  the  writing.  The  answer  al- 
leged: 

"That,  pursuant  to  these  conditions,  and  no 
other,  the  defendant  Carrie  A.  Lovell  agreed  to 
talce  the  piano,  and  that  at  the  time  she  took  the 
said  piano  she  signed  an  agreement  under  false 
and  fraudulent  representations  to  her  that  it 
was  a  mere  matter  of  form  to  sign  and  execute 
a  contract  and  that  upon  the  further  promises 
and  representations  to  her  that  she  would  in  no 
way  be  bound  under  said  contract,"  etc. 

At  the  trial  Mrs.  Lovell  admitted  that  she 
signed  the  contract,  and  did  not  deny  that 
she  had  seen  and  read  It  over  before  sign- 
ing. In  her  answer  to  the  complaint  she  did 
not  allege  any  tacts  showing  that  she  did 
not  read  the  contract  before  signing,  or  that 


In  signing  It  she  relied  upon  any  representa- 
tions made  to  her  that  the  writing  was  In 
terms  other  than  those  which  are  actually 
expressed  .  therein.  Although  the  answer 
characterizes  the  statements  of  the  plaintiff 
as  "false  and  fraudulent  representations," 
the  facts  set  forth  concerning  those  repre- 
sentations do  not  constitute  a  defense;  for 
all  of  her  assertions  that  "a  course  of  cun- 
ning, deceit,  and  fraud"  was  pursued  by  the 
plaintiff  are  qnallfled  by  the  admission  that 
she  voluntarily  signed  a  written  contract 
with  knowledge  of  the  terms  therein  plainly 
and  distinctly  stated. 

[2]  Appellants  have  presented  many  specifi- 
cations of  error  In  rulings  whereby  the  court 
excluded  testimony  offered  by  them.  By 
many  of  these  rulings  the  court  sustained  ob- 
jections to  questions  asked  on  cross-examina- 
tion of  the  witness  Gelssler,  who  made  the 
sale  on  behalf  of  the  plaintiff  to  Mrs.  Lovell. 
The  subject-matter  of  these  questions  was 
outside  the  scope  of  the  testimony  of  the 
witness  on  direct  examination.  In  asking 
such  questions  counsel  for  appellants  were 
attempting  to  present  their  aflQrmatlve  de- 
fense prematurely. 

[3]  The  only  witnesses  on  behalf  of  the 
defendants  were  Mrs.  Lovell  herself  and  the 
witness  Gelssler.  Many  questions  were  ask- 
ed of  these  witnesses  which  were  of  a  chai^ 
acter  similar  to  those  before  mentioned,  and 
these  questions  also  were  excluded  by  the 
court  principally  upon  the  ground  that  they 
were  offered  for  the  purpose  of  proving  ne- 
gotiations which  preceded  the  written  con- 
tract, and  for  the  purpose  of  attempting  to 
change,  vary,  or  alter  the  terms  of  such  .writ- 
ten contract  by  parol  evidence.  These  were 
correct  rulings.  Section  1856  of  the  Code  of 
Civil  Procedure  specifies  the  Instances  In 
which  a  court  may  rec^ve  evidence  of  the 
terms  of  an  agreement  other  than  the  con- 
tents of  the  writing  when  the  terms  of  such 
agreement  have  been  reduced  to  writing.  The 
evidence  offered  by  the  defendants  did  not 
come  within  the  provisions  of, that  section. 
No  mistake  or  Imperfection  of  the  writing 
was  put  In  issue  by  the  pleadings.  There 
was  no  ambiguity  In  the  terms  of  the  writ- 
ing. No  question  of  construction  or  Inter- 
pretation of  the  terms  of  the  writing  was 
Involved  In  the  case.  See,  also,  Civ.  Code, 
I  1625.  The  validity  of  the  agreement  as 
made  was  not  a  fact  In  dispute,  except  to  the 
extent  that  the  answer  may  be  considered 
as  an  attempt  to  establish  Illegality  In  the 
contract  or  fraud  In  the  obtaining  thereof. 
And,  for  the  reasbns  already  stated,  the  an- 
swer was  Insufficient  as  a  statement  of  a 
defense  grounded  upon  fraud. 

The  Judgment  and  order  are  affirmed. 

We  concur:   JAMBS,  J.;  WOBKS,  Judge 

pro  tern. 
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(33  Cal.  App.  7S5) 

BOOS  r.  BYRNES.    (Civ.  1639.) 
CDUtrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.   May  28,  1917.) 

1.  Appkai,  and  Erbob  «=»612(1)— Review— 
Affidavits  Filed  on  Motion  to  Stbike 
judokbnt. 

Affidavits  in  the  clerk's  transcript  which 
were  filed  on  motion  to  strike  out  judgment  for 
plaintiff,  but  were  not  certified  or  otherwise  au- 
thenticated by  the  judge  of  the  trial  court  as 
having  been  used  at  the  hearing  of  the  motion, 
cannot  be  considered  on  appeal  from  the  jadg- 
ment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2694-2696.] 

2.  Appeal  and  Erbok  e=»873(2)— Obdeb  Ap- 
PEALAB  LE— Statutes. 

Under  Code  Civ.  Proc.  i  966,  providing  what 
may  be  reviewed  ob  appeal  from  the  judgment, 
and  section  963,  providing  when  an  appeal  may 
be  taken,  an  order  denying  defendant's  motion 
to  strike  out  judgment  for  plaintiff  is  an  appeal- 
able order,  and  cannot  be  reviewed  on  appeal 
from  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3460.] 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  Victor  Boos  against  R.  R.  Byrnes. 
SYom  a  Judgment  for  plaintiff,  defendant  ap- 
peala    Affirmed. 

Charles  Kasch,  of  Uklah,  for  ai^>dlant 
Robert  Duncan,  of  Uklab,  for  respondent. 

CHIPMAN,  P.  J.  Action  In  replevin  to  re- 
cover possession  of  a  certain  automobile. 
Defendant  Justified  the  taking  as  sheriff  un- 
der execution  Issued  in  an  action  entitled 
Mary  Lazarus  v.  Simon  Boos,  alleging  that 
said  automobile  is  the  property  of  said  Judg- 
ment debtor. 

The  cause  was  tried  by  the  court  without  a 
Jury,  and  the  court  made  and  entered  find- 
ings and  Judgment  for  plaintiff  on  December 
7,  1916.  On  December  12,  1916,  defendant 
served  and  filed  notice  of  a  motion  to  set 
aside  and  vacate  said  findings  and  Judgment 
on  the  ground  that  no  notice  of  the  filing  of 
said  findings  or  of  the  time  when  said  findings 
would  be  presented  to  the  Judge  of  said  court 
was  served  upon  defendant,  and  that  defend- 
ant did  not  waive  notice  of  the  time  when 
said  findings  would  be  presented.  The  time 
for  hearing  said  motion  was  shortoied,  and 
order  made  that  it  be  heard  December  13, 
1916.  We  do  not  find  in  the  record  any  order 
denying  the  motion,  but  plaintiff  seems  to 
treat  the  motion  as  having  been  denied. 

[1,2]  On  December  13,  1916,  defendant 
served  and  filed  notice  of  appeal  from  the 
Judgment  of  December  7, 1916,  and  now  seeks 
to  review  the  action  of  the  court  in  denying 
said  motion.  Respondent  objects  on  two 
grounds,  both  of  which  are  well  taken  and 
preclude  our  considering  the  order:  First,  the 
affidavits  in  the  clerk's  transcript,  whi<di  were 
filed  on  the  motion  to  strike  out  the  Judg- 
ment, cannot  be  considered  upon  this  appeal  j 
because  they  were  not  certified  or  otherwise  1 


authenticated  by  ^e  Jndge  at  the  eooit  as 

having  been  used  at  the  hearing  of  said 
motion  (Thompson  v.  American  Fruit  Co., 
21  CaL  App.  338,  131  Pac.  878;  Poudian  ▼. 
Godeau,  21  Oal.  App.  365,  131  Pat  879;  Kos- 
seU  V.  Chisholm.  23  CaL  App.  727,  139  Pac. 
657) ;  second,  the  said  order  is  itself  an  ap- 
pealable order  and  cannot  be  reviewed  upoi 
appeal  from  the  Judgment  (Code  dr.  Proc 
Si  950,  903 ;  McCourtney  v.  Fortune,  42  Cal. 
387;  Deyoe  v.  Superior  Court,  140  CaL  476. 
486,  74  Pac.  28,  98  Am.  St  Bep.  73;  B<*n  v. 
Bohn,  164  Cal.  532,  537,  129  Pac.  981). 

The  remaining  point  urged  by  ai^>ellant  is 
that  the  evidence  does  not  support  the  finding 
and  Judgment  allowing  plaintiff  ^50  dam- 
ages for  the  detention  of  the  automobile.  Ap- 
pellant quotes  some  testimony  from  which 
he  concludes  that  $37.50  is  the  extreme 
amount  shown  as  damages.  There  was  other 
testimony  in  the  case  fully  warrantlns  the 
finding. 

The  Judgment  is  afOrmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


(S3  Gal.  App.  CM) 

PEOPM3  T.  STANLEY.    (Or.  66&) 

(District  Onrt  of  Appeal,  First  District.  <3aB- 
fornia.  May  10,  1917.  Rehearing  Denied 
June  9, 1917 ;  Denied  by  Supreme  Court  July 
9,  1917.) 

1.  Criminal  Law  «=9l50  —  LnOTATiON  or 
Prosecuton— Neglect  to  Suppobt  Cbzld. 

Since  under  Pen.  Code  1916,  J.  270.  each 
willful  omission  to  provide  for  an  illegitimate 
child  is  a  fresh  offense,  prosecution  thereunder 
is  not  barred  by  the  one-year  statute  of  limita- 
tion (Pen.  Code,  {  801),  though  the  omission  be- 
gan at  the  child's  birth,  more  than  a  year  be- 
fore filing  of  information  charging  the  olfentw 
as  having  been  committed  after  statute  went 
into  effect  and  within  one  year. 

[Ed.    Note.— For    other    caaea,    see   Crimiiial 
Law,  Gent  Dig.  H  274,  275.] 

2.  Bastabdb  «=>17%,  New,  vol  12  Key-N«. 
Series  —  CoNsrnxTTiONAL  Law  0=>197  — Ex 
Post  Facto  Law  —  Neglect  to  Support 
Child. 

Construing  Pen.  Code  1915,  |  270.  so  as  to 
render  each  willful  omission  to  provide  for  as 
illegitimate  child  a  fresh  offense,  does  not  ren- 
der it  ex  post  facto,  though  applied  to  a  child 
born  before  enactment  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Constitntirai- 
al  Law,  Cent  Dig.  {  650.] 

3.  Bastards  «=3l7H,  New,  voL  12  Key-No. 
Series— Neglect  to  SuppoBt>— PBoaascmoN 

__p  BEREO  U I  SITE  8* 

Under  Pen.  Code  1915,  |  270,  an  aUeged  fa- 
ther of  an  illegitimate  child  may  be  prosecuted 
for  failure  to  support  it  without  having  duty  to 
do  so  established  and  directed  in  a  civil  actioB 
under  Civ.  Code,  |  196a. 

i.  Bastabdb  9=992  —  Review  —  Convuciibg 

Evidence— Venue. 
Judgment  of  trial  court  of  conviction  for  of- 
fense of  omitting  to  provide  fbr  an  iUegitimau 
child  under  Pen.  Ode  1915,  §  270,  will  not  be 
disturbed  on  ground  that  venue  was  not  property 
laid  or  proven,  where  evidence  in  that  regard  is 
conflicting. 

[Ed.    Note.— For  other   cases,   aee   Bastards. 
Cent  Dig.  jljl  228-239,] 
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6.  Crimiwal  Law  «=>635  —  Pxjbuc  Tbiai  — 

Waiveb. 
Defendant  'waives  his  rieht  to  a  public  trial 
b;  his  own  request  for  exdusion  of  spectators 
and  by  bis  concurrence  in  order  of  exclusion  then 
made  by  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Digr.  {  1452.] 

6.  Criminal  Law  €=>C35— Public  Tbial. 

The  right  to  public  trial  is  not  violated  when 
the  order  of  court  excluding  the  public  is  suffi- 
ciently broad  and  flexible  as  to  admit  the  officers 
of  the  court,  witnesses  for  the  respective  par- 
ties, the  members  of  the  bar,  and  all  others  who 
have  a  legitimate  interest  in  the  case,  including 
relatives  or  friends  of  the  defendant  and  of  the 
complaining  witness,  and  only  expressly  exclud- 
ing those  who  have  no  interest  m  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1452.] 

7.  Bastabds  9=>92  —  CoNonoT  <nr  Triai.  — 
Prejudicial  Error. 

In  a  prosecution  for  omitting  to  provide  for 
an  illegitimate  child,  it  was  not  prejudicial  er<- 
Tor  under  the  eiicuniBtances  to  permit  prosecut- 
ing witness  to  tate  her  child,  of-  which  defend- 
ant was  asserted  to  be  the  father,  with  her  to 
the  witness  stand  and  hold  it  in  her  lap  while 
testifying. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  IS  228-239.] 

Appeal  from  Superior  Coort,  City  and 
County  of  San  Frandsoo;  George  H.  Cab; 
aniss,  Jndge. 

Henry  J.  Stanley  was  convicted  on  a  charge 
of  omitting  to  provide  for  an  illegitimate 
child,  aud  appeals.    Affirmed. 

Gdwin  v.  McKenzie,  of  San  E^ndsco,  for 
appellant  U.  8.  Webb,  Atty.  Qen.,  and  Jolm 
H.  Riordan,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

RICHARDS,  J.  This  is  an  appeal  from  a 
jndgment  of  conviction  of  the  defendant  up- 
on the  charge  of  omitting  to  provide  for  an 
illegitimate  ctiild,  and  from  an  order  denying 
bis  motion  for  a  new  trial. 

The  first  contention  urged  by  the  appellant 
Is  that  the  offense  of  which  he  was  convicted 
l8  barred  by  the  provision  of  section  SOI  of 
the  Penal  Code.  The  argument  in  support  of 
this  contention  Is  based  upon  the  facts  that 
the  statute  under  wliich  this  prosecution  was 
bad  went  into  effect  on  August  8,  1915;  that 
the  child  was  born  March  25,  1915,  and  that 
tbe  defendant's  omission  to  provide  for  it  be- 
gan at  the  date  of  its  birth;  that  the  infor- 
mation was  filed  herein  on  August  7,  1916; 
that  tbe  statutory  limitation  upon  misde- 
meanors of  this  (^racter  is  one  year.  From 
tbese  facts  the  appellant  argues  that  he  is 
being  prosecuted  for  an  offense  committed 
more  than  one  year  before  the  Information 
was-  filed;  and  in  connection  with  this  argu- 
ment and  upon  the  same  state  of  facts  the 
appellant  urges  that  the  statute  itself  is  an 
ex  post  facto  law,  at  least  in  its  application 
to  bis  case,  in  that  it  baa  undertaken  to  make 
and  punish  as  an  offense  that  which  was  not 


a  punishable  offense  at  tbe  time  of  its  com- 
mission. 

Neither  of  tbese  contentions  Is  well  taken. 
As  to  both  of  tbem  it  appears  that  the  infor- 
mation charged  the  offense  as  having  been 
committed  on  October  15,  1915,  and  that  the 
information  was  filed  on  August  16,  1916,  or 
within  the  statutory  period  of  the  year,  and 
that  the  proofs  In  the  case  support  the  date 
fixed  for  the  Inception  Of  the  defendant's  of- 
fense. 

[1]*The  statute  under  which  be  was 
charged  and  convicted  became  effective  on 
August  8,  1915.  It  made  an  offense  that 
which  was  not  so  In  a  legal  sense  before  it 
went  into  effect.  It  did  not  purport  to  pun- 
ish acts  of  omission  prior  to  the  date  npon 
which  it  took  effect,  and  tbe  statute  of  lim- 
itations could  not  therefore  have  commenced 
to  run  before  that  date,  nor  could  the  defend- 
ant have  been  guilty  of  acts  of  omission 
which  he  could  urge  as  constituting  the  in- 
ception of  the  crime  which  did  not  In  legal 
effect  exist  so  as  to  entitle  him  to  the  benefit 
of  the  statutory  limitation. 

[2]  Besides,  we  are  disposed'  to  agree  with 
tbe  suggestion  of  the  trial  court  In  its  diarge 
to  the  Jury  that  tbe  offense  of  wbidi  tbe  de- 
fendant stands  convicted  is  In  tbe  nature  of 
a  continuing  offense,  and  that  public  policy 
would  require  such  a  construction  of  the 
terms  of  section  270  of  the  Penal  Code  as  to 
render  each  and  every  willful  omission  with- 
out legal  excuse  on  tbe  part  of  tbe  parent  to 
furnish  necessary  food,  clothing,  shelter,  or 
medical  attendance  to  bis  or  her  child  a 
fresh  offense.  So  construed,  this  statute  Is 
no  more  ex  post  facto  or  retroactive  In  its 
intendment  and  effect  than  would  any  other 
statute  be  which  made  penal  acts  and  con- 
duct which  were  not  so  prior  to  its  enact- 
ment 

[3]  The  next  contention  of  the  appellant  is 
that  there  can  be  no  prosecution  of  the  al- 
leged father  of  an  ill^timate  child  for  his 
failure  to  support  it  until  bis  duty  so  to  do 
has  been  established  and  directed  in  a  civil 
action  under  section  196a  of  the  Civil  Code. 
It  is  sufiident  to  say  in  response  to  this  con- 
tention that  the  cases  cited  by  the  appellant 
in  seeming  support  of  It  were  decided  prior 
to  tbe  amendment  of  section  270  of  the  Penal 
Code,  and  were  among  the  caiises  which 
moved  the  Legislature  to  so  amend  said  sec- 
tion of  the  Penal  Code  as  to  make  its  provi- 
sions expressly  applicable  to  tbe  parents  of 
Illegitimate  children;  and  it  is  further  quite 
clear  that  the  provisions  of  the  Civil  Code 
having  reference  to  the  custody  and  support 
of  legitimate  children  can  have  no  application 
to  illegitimates.  The  fact  that  there  may  be 
difficulties  in  some  instances  in  establishing 
paternity  in  the  latter  class  of  cases  would 
not  of  Itself  be  a  sufficient  reason  for  import- 
ing into  the  statute  tbe  requirement  of  an 
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antecedent  dvil  action  not  contemplated  by 
Its  tern>8.  We  find  no  merit,  therefore,  In 
this  contention  on  the  part  of  the  appellant. 

[4]  The  appellant's  next  contention  is  that 
the  venue  of  this  prosecution  was  not  prop- 
erly laid  or  proven,  since,  as  he  daims,  the 
evidence  shows  that  the  mother  of  the  child 
did  not  reside  in  the  city  and  county  of  San 
Francisco  at  the  time  of  the  defendant's  al- 
leged omission  to  provide  necessaries  for  it. 
But  In  this  regard  the  evidence  is  conflicting, 
and  for  that  reason  the  Judgment  of  the  trial 
court  will  not  be  disturbed. 

The  next  cmitention  is  that  he  was  denied 
his  right  to  a  public  trial.  The  following  are 
the  facts  occurring  during  the  course  of  the 
trial  upon  which  this  contention  is  predicat- 
ed: Upon  the  opening  day  of  the  trial,  Sep- 
tember 20,  1916,  after  the  information  had 
been  read  to  the  jury,  counsel  for  the  defend- 
ant, addressing  the  Judge  of  the  trial  court, 
said: 

"Your  honor,  the  defense  asks  that  the  specta- 
tors be  excluded." 

To  which  the  court  replied: 

"Very  well.  '  I  act  on  that  eaggestion  in  all 
cases  of  this  character.  The  request  haa  been 
made  by  the  parties  hereto,  especially  by  the 
defendant,  tliat  in  view  of  the  nature  of  the  pro- 
ceedings to  be  had  here  we  have  a  closed  session. 
Therefore  all  persons  now  here  except  such  as 
are  in  some  way  related  to  this  case  will  please 
retire." 

Tile  record  does  not  disclose  what  effect 
was  given  to  this  order,  or  to  what  extent,  if 
any,  it  was  enforced  or  obeyed.  The  trial  of 
the  cause  proceeded  for  several  days,  and 
in  fact  was  drawing  toward  its  close,  when, 
on  September  27,  1916,  while  the  witnesses 
for  the  defense  were  being  called  to  testify, 
counsel  for  the  defendant  said: 

"Now  we  ask  at  this  time  that  the  courtroom 
be  cleared,  your  honor,  under  the  former  rule." 

To  which  the  court  replied: 

"Well,  I  will  clear  it  of  all  except  any  per- 
sons who  bare  any  legitimate  interest  here.  I 
am  very  much  in  Bympathy  with  counsel's  mo- 
tion in  so  far  as  It  has  to  do  with  a  CTeat  many 
people  who  are  attracted  to  the  courtroom  when 
cases  of  this  character  are  on  trial,  not  because 
they  have  any  sort  or  kind  of  legitimate  interest 
in  the  proceedings,  not  that  they  are  concerned 
at  all  with  the  administration  of  public  jus- 
tice, but  apparently  simply  and  solely  to  gratify 
some  sort  of  prurient  curiosity  or  feeling  or  de- 
sire of  some  sort  tliat  finds  great  satisfaction  in 
listening  to  testimony  of  the  kind  that  is  ordi- 
narily adduced  upon  these  bearings.  If,  upon 
the  other  hand,  there  are  any  persons  here  who 
are  brought  here  because  of  any  legitimate  in- 
terest of  any  sort  or  kind  in  the  case,  or  in  any 
of  those  concerned  with  it,  they  may  remain. 
For  instance,  if  the  defendant  has  bere  any  per^ 
sonal  friends  or  relatives,  they  may  remain.  If 
the  complaining  witness  has  any  relatives  or  any 
friends  now  here,  they  may  remain.  But  the 
rest  of  the  people  here  who  have  no  interest  in 
this  case  will  kindly  retire. 

"Mr.  McKenzie  (counsel  for  the  defendant): 
Tour  honor,  if  that  is  going  to  include  the 
friends  of  this  complaining  witness,  we  assert 
our  right  to  a  public  trial. 

"The  Court:  No,  yon  having  alread]^  waived 
your  right  to  a  public  trial,  that  waiver  will 
stand. 


"Mr.  McEenaie:  We  meant  the  whole  court- 
room with  the  exception  of  the  officers,  and  that 
is  the  motion  we  make. 

"The  Court:  All  right    I  will  stand  on  that 

"Mr.  McKenxie:  We  ask  that  we  have  a  pub- 
lic trial,  and  we  refuse  to  waive  the  right 

"The  Court:  The  trial  will  proceed  as  already 
ordered." 

[6]  The  record  nowhere  discloses  to  what 
extent  the  second  order  of  the  court  was 
obeyed  or  enforced,  nor  in  fact  whether  any 
portion  of  the  public  were  exclnded  from  the 
courtroom  during  the  remainder  of  the  trial 
of  the  cause,  but  if  we  are  to  assume  for  the 
purposes  of  this  contention  that  both  of  the 
above  orders  of  the  trial  court  were  obeyed, 
we  are  still  of  the  opinion  tliat  as  to  the 
first  order  the  defendant  must  t>e  held  to 
have  waived  his  right  to  a  public  trial  by  his 
own  request  for  the  exclusion  of  spectators, 
and  by  his  concurrence  in  the  order  which 
the  trial  court  then  made,  and  that  as  to  the 
second  order  of  the  coort,  made  also  up<Hi 
the  defendant's  request,  that  the  courtroom 
be  cleared,  we  think  the  form  of  the  order 
was  such  as  not  to  invade  the  right  of  the 
defendant  to  a  public  trial  in  case  be  had  not 
already  waived  that  right,  and  that,  even 
though  the  trial  court  had  made  its  second 
order  on  its  own  initiative,  it  would  not  have 
amounted  to  a  denial  of  the  right  of  the  de- 
fendant to  a  public  trial. 

[•]  The  provision  of  the  Constitution  with 
respect  to  the  right  of  accused  persons  to  a 
public  trial  must  be  construed  in  a  reason- 
able sense  in  view  of  the  object  to  be  sub- 
served thereby,  and  is  not  to  be  interpreted 
as  intended  that  the  trial  of  criminal  cases 
shall  be  held  in  places  so  large  or  so  open 
as  ttiat  the  entire  body  of  the  public  of  a 
city  or  region  may  attend  it  if  they  so  desire, 
or  that  every  idle  or  morbidly  curious  person 
may  have  at  all  times  freedom  of  admission 
to  the  place  of  trial.  When  the  order  of  the 
court  is  sufficiently  broad  and  flexible  as  to 
admit  the  officers  of  the  court,  the  witnesses 
for  the  respective  parties,  the  members  of 
the  bar,  and  also,  as  in  this  case,  all  others 
who  have  a  legitimate  Interest  of  any  sort  or 
kind  in  the  case,  including  the  personal  rela- 
tives or  friends  of  the  defendant  and  of  the 
complaining  witness,  and  only  expressly  ex- 
cluding those  "who  have  no  interest  in  the 
case,"  It  cannot  be  said  that  the  trial  has  not 
been  a  public  trial,  or  that  the  order  was  not 
one  which  it  was  clearly  within  the  sound 
discretion  of  the  trial  court  to  make.  Reagan 
V.  United  States,  '^02  Fed..  488,  120  C.  O.  A. 
627,  44  L.  R.  A.  (N.  S.)  583,  and  cases  cited. 
The  authoritiets  cited  by  appellant  ar«  not 
out  of  harmony  with  the  views  above  ex- 
pressed. 

[7]  The  appellant  further  contends  that  the 
trial  court  committed  a  prejudicial  error  in 
permitting  the  prosecuting  witness  to  take 
her  child  (of  whom  it  was  asserted  the  de- 
fendant was  the  father)  with  her  to  the  wit- 
ness stand  and  hold  it  in  her  lap  while  te»- 
tifying.  The  record  shows  that  the  dilld  was 
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an  Infant,  and  ni,  and  waa  asleep  while  belne 
so  held  by  Its  mother,  and  further  shows  that 
the  trial  court  not  only  refused  to  permit  the 
child  to  be  admitted  In  evidence  for  the  pur- 
pose of  showing  an  asserted  similarity  of  fea- 
tures to  those  of  Its  putative  father,  but  even 
went  beyond  this  refusal  In  an  emphatic  In- 
struction given  at  the  time  to  the  jury  not  to 
be  Influenced  by  the  presence  or  position  of 
the  child.  In  addition  to  this  the  record 
shows  that  the  child  had  been  In  the  court- 
room with  Its  mother  prior  to  her  taking  the 
witness  stand,  and  subject  to  the  same  or 
even  a  <doser  observation  on  the  part  of  the 
Jury  than  was  the  case  when  the  mother  took 
the  sleeping  chUd  with  her  to  the  stand.  Un- 
der such  conditions  we  fall  to  see  either  that 
the  trial  court  erred,  or  that  the  defendant 
was  in  any  way  prejudiced  by  the  episode  of 
which  he  complains. 

In  addition  to  his  foregoing  ctmtentlons  the 
defendant  urges  a  number  of  objections  to 
the  Instructions  given  or  refused  by  the  trial 
court.  We  have  examined  each  of  these  In 
the  light  of  the  general  body  of  Instructions 
given  by  the  court,  and  are  convinced  that 
upon  the  whole  no  prejudicial  error  was 
committed  in  the  giving  or  refusing  to  give 
any  of  the  Instructions  to  which  the  appellant 
now  objects. 

We  are  able  to  discover  no  substantial  er- 
ror In  the  record  before  us. 

Judgment  and  order  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN. J. 

(33  Cal.  App.  701) 

8BLLARS  ▼.  SOUTHERN  PAC.  GO.  et  aL 
(Civ.  1667.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  17,  1917.     Itelieariiie  Denied 
by  Supreme  Court   July  16,  1917.) 

1.  Cakrirrs  €=>318(8)— Injubt  to  Passenokb 
— Sufficiency    of    Evidence— Oausb    of 

INJURT. 

Evidence  held  sufficient  to  show  that  it  was 

grobablo  that  a  passenger's  injury  would  not 
ave  occurred  if  there  had  been  a  platform  or 
stool  at  the  car  she  was  re-enterinK  after  a  tem- 
porary absence  from  the  train  during  its  stop 
for  meals  at  a  principal  station  or  if  a  porter 
bad  been  present  to  assist  her. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1313.] 

2.  Evidence   ®=»588— CBEDrBiurr   of  Wit- 

NEfiSES. 

The  jur^  could  accept  plaiatlFs  statements 
made  on  direct  examination  and  reject  incon- 
sistent ones  made  on  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  I  2437;  Witnesses,  Cent  Dig.  ( 
1164.] 

3.  Appeai.  Xnd  Error  €=s>904(1)— Review— 
Cbedibiutt  of  Witnesses. 

Where  a  passenger  recovered  judgment  for 
personal  injuries,  the  appellate  court  must  ac- 
cept her  as  a  credible  witness. 

[Ed.  Note. — ^Por  other  casen,  see  Appeal  and 
Hrror,  CJent  Dig.  H  3901,  3906.] 


4.  Cabbiebs  «=>247(1)— Who  abe  "Passen- 
gers"—Lea  vino  Train  Tempobabilt. 

A  passenger  leaving  the  train  for  temporary 
and  proper  purposes,  such  as  exercise,  refresh- 
ment, or  relief  from  fatigue  of  travel  while 
the  train  is  stopping,  continues  to  be  a  "pa»- 
senger"  during  such  absence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

5.  Oarriebs  i8=>280(1)  —  Care  Required  — 
Passenger  Tbuporarilt  Ijeavino  Train. 

In  the  case  of  a  passenger  temporarily  leav- 
ing the  train  during  a  stop,  the  carrier  is  held 
to  ordinary  care  and  prudence  in  respect  to  such 
passenger,  there  being  a  difference  m  the  dan- 
ger involved  and  the  opportunity  and  capacity 
to  protect  himself  between  the  situation  of  a 
passenger  while  traveling  on  the  train  and  while 
being  temporarily  alMent  from  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1086-1068,  1102,  1106,  1108.] 

6.  Carriers  «=>320(8)— Action  fob  Pabsbn- 
oer's  Injury— Question  fob  Jury— Cab- 
bier's  Ordinary  Care. 

Whether  a  carrier's  failure  to  maintain  plat- 
form, stool  or  services  of  a  porter  to  assist  pas- 
senger in  re-entenng  train  after  temporary  ab- 
sence constituted  want  of  ordinary  care  due 
to  passengers,  waa  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  1167.] 

7.  Carriers  «=>287(1)— Settino  Down  and 
Taking  up  Passbnoebs— Carrier's  Duty. 

It  is  the  carrier's  duty  to  take  ever^  reason^ 
able  precauticm  for  passengers'  safety  m  board- 
ing its  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1154,  1162.] 

&.  Cabbiebs  $=>287(4)— Sbttino  Down  aitd 

Taking  up  Passengers— Duty  to  Furnish 

Abststantb. 

A   carrier's    failure    to   furnish    platforms, 

stools,  or  assistants  for  the  safety  and  comfort 

of  passengers  alighting  from  and  boarding  cars 

at  principal  stations  may  constitute  actionable 

n^igence. 

[Ejd.  'Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1157,  USa] 

9.  Carriers  *=»347(4)— Action  fob  Passen- 
ger's INJUBY— Contbibutoby  Neolioenok 
— Question  fob  Juby. 

Evidence  held  insufficient  to  show  as  a 
matter  of  law  that  a  passenger  in  re-entering 
a  train  after  temporary  absence  was  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1355,  1356,  1367,  1368,  1402.] 

10.  Cabbiers  «=3328(1) — Injury  to  Pabsen- 

GEBS— CONTBIBUTOBY      NEGLIGENCE— EnTEB- 

iNO  Car  at  Place  Other  Than  Platform. 
A  passenger  after  a  temporary  absence  from 
the  train  was  not  required  to  enter  another  car 
adjacent  to  the  platform  and  pass  from  that  to 
the  one  in  which  she  was  traveling  where  her 
own  car  was  not  so  adjacent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1367.1 

11.  Carriers  €=>345— Action  fob  Pabsen- 
geb's  Injury— Contbibutoby  Negligence 
—Question  fob  Jury. 

In  determining  a_  passenger's  contributory 
negligence  in  re-entering  train  after  temporary 
absence,  ttie  jury  could  consider  her  a^e  and  sex, 
and  surrounding  facts  and  circumstances. 

(HJd.  Note.— For  other  cases,  see  Carriers, 
C!ent  Dig.  §  1400.] 
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12.  CABsraae  4=3317(9)— Acnon  fob  Passkit- 

okb's  Injury — Admission  of  Hvidknc*— 
Otheb  Accidents. 
Before  evidence  showing  other  accidenta 
similar  to  .plaintiff's  accident  in  re-entering 
train  after  temporary  absence  could  be  intro- 
duced, it  must  be  shown,  or  an  offer  ma^e  to 
show,  that  the  conditions  were  similar. 

[Ei.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  $  1302%.] 

18.  Appeai.    and    Ebrob    «=>1056(6)— Harm- 
less EJbrob— Exclusion  of  Evidence— Eb- 
BOB  Not  Affectino  Result. 
Any  error  in  excluding  evidence  of  similar 
accidents  in  a  passenger^s  action  for  injury  was 
harmless,  where  such  evidence  would  not,  in  all 
human  probability,  have  affected  the  result 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4193.] 

14.  Trial  ®=>240— Befubal  of  Aboukenta- 
HVB  Instruction. 

In  a  passenger's  action  for  personal  injuries, 
there  was  no  error  in  refusing  a  requested  in- 
struction which  was  arRumentative,  obscure, 
and  commonplace,  stating  that  a  carrier  can- 
not be  expected  to  treat  its  passengers  as  chil- 
dren, etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  561.] 

15.  Tbial    €=>260(1)— Refusal   of    Request 
Covered  bt  Chabqe. 

In  a  passenger's  action  for  personal  injuries, 
there  was  no  error  in  excluding  a  requested  in- 
struction, where  its  meritorious  part  relating  to 
rule  of  reasonable  care  was  covered  by  other 
instructions. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  651.] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty ;  J.  W.  Mahon,  Judge. 

Action  by  Elnora  U  Sellars  agninst  the 
Southern  Padflc  Company  and  otbers.  Judg- 
ment for  plalntifT,  and  defendants  appeal. 
Affirmed. 

Borton  &  Theile,  of  Bakersfield,  for  appel- 
lants. Knye  dc  Siemou,  of  Bakersfield,  for 
respondent 

BURNETT,  J.  The  action  is  for  damages 
caused  by  the  negligent  failure  of  the  rail- 
road company  to  provide  safe  and  proper 
means  of  Ingress  and  egress  to  and  from  the 
train  on  which  plaintiff  was  a  passenger, 
and  the  Southern  Pacific  Company  is  really 
the  oaly  defendant  in  Interest.  The  plain- 
tiff, who  was  a  somewhat  elderly  lady  of 
over  60,  bought  a  ticket  from  Los  Angeles 
to  Exeter,  Tulare  county,  over  the  railway 
(^erated  by  said  company.  The  train  ar- 
rived at  Bakersfield,  an  Intermediate  point 
and  eating  station,  at  about  6  o'clock  the 
following  morning.  An  announcement  for 
breakfast  had  been  made  by  the  company, 
and  plaintiff,  with  other  passengers  left  the 
train  for  that  purpose.  The  eating  room  at 
the  station  was  crowded,  however,  and  plain- 
tiff, without  getting  breakfast,  returned  to 
her  car.  It  was  a  long  train,  and  when  the 
^op  was  made  the  car  in  which  plaintiff 
had  been  riding  did  not  readi  the  platform, 
but  stood  down  In  the  switchyard  quite  a 
distance  from  the  depot  at  a  point  where  the 


rails  of  a  switch  eztoided  otitward  from  tbe 
main  track  and  over  the  course  plaintiff  was 
required  to  pass  in  leaving  and  entering  her 
car.  There  was  quite  a  frost  that  morning, 
which  may  have  contributed  somewhat  to 
the  accident  The  rails  of  the  ..switcb  ex- 
tended several  inches  above  the  ground,  and 
no  porter  or  other  person  was  present  to  as- 
sist plaintiff  In  leaving  or  returning  to  the 
car,  nor  was  there  provided  for  passengers 
any  stool  or  other  contrivance  to  break  the 
distance  from  the  steps  of  the  car  to  the 
ground.  In  attempting  to  board  tbe  car 
plaintiff  fell  heavily  to  the  ground  and  sus- 
tained serious  injuries,  for  witlch  a  Jury  held 
the  railroad  company  liable  and  awarded  her 
substantial  damages.  PlotntUTs  account  of 
the  accident  is  as  clear  as  oould  be  expected 
under  the  circumstances,  and  we  may  Quote 
from  her  testimony  as  follows: 

"There  was  no  platform  at  the  place  where  I 
got  on  the  car,  nothing  but  switch  rails  coming 
in,  converging  just  where  I  went  to  step  up.  X 
raised  my  hand  to  catch  hold  of  the  rails,  bat 
my  left  foot  slipped  on  that  rail,  I  remember 
that  very  distinctly ;  it  was  frosted.  The  rails 
seemed  to  stick  up  too  far.  I  should  think  they 
were  8  or  10  inches  above  the  ground.  Just  as 
I  was  raising  up,  putting  my  hand  up  to  catch 
hold  of  the  rail  or  handle  on  the  car,  this  left 
foot  slipped,  and  dumped  me  down  this  way  al- 
most under  the  train,  and  my  arm  doubled  right 
under,  broke  straight  off,  and  the  bones  went 
down  in  that  ground." 

In  her  cross-examination  she  related  the 
details  a  little  differently,  as  follows: 

"I  was  just  reaching  up  to  catch  hold  of  the 
rail.  I  think  I  caught  my  heel  under  the  rail, 
I  was  not  standing  on  the  rail,  I  was  walking 
along.  I  was  just  reaching  my  hand  up  and 
taking  a  step  when  I  stumbled.  Thia  most  have 
been  the  last  step.  I  think  my  right  foot  was 
on  the  ground,  and  I  was  taking  a  step  with  my 
left  foot  I  had  not  lifted  my  right  foot  up.  It 
was  my  left  foot  which  caught  I  don't  know 
whether  I  slipped  or  stumbled.  I  noticed  the 
frost  particularly.  I  think  I  stumbled  against 
the  first  rail  of  the  switch  and  fell  right  down 
in  the  dirt  just  over  that  one  rail  The  only 
way  I  can  tell  the  distance  from  the  rail  over 
which  I  stumbled  is  this:  I  was  standing  (» 
my  right  foot  and  stepping  with  m^  left  foot 
and  there  would  have  been  one  additional  step 
with  the  right  foot  before  I  got  on  the  plat- 
form. I  didn't  intend  to  step  oo  the  nuL  I 
noticed  the  rail.  My  purpose  was  to  step  over 
the  rail.  I  don't  know  whether  the  heel  of  my 
shoe  caught  or  slipped." 

[1]  From  these  statements  it  Is  argued  by 
appellant  that  the  accident  occurred  b^(H« 
she  reached  tbe  car.  Hence  it  is  contended 
bhat  the  absence  of  a  porter  or  of  a  stool  most 
be  eliminated  from  consideration  as  in  no 
wise  connected  with  the  injury,  and  that 
the  failure  to  have  the  car  contiguous  to  the 
platform  is  of  no  vital  importance,  since  her 
fall  was  dearly  due  to  her  own  negligence. 
Such  would  be  the  only  reasonable  conclu- 
sion, probably,  if  the  accident  occurred  while 
she  was  crossing  the  yard  and  before  at- 
tempting to  board  the  train.  We  are  not 
Justified,  however,  in  adopting  this  theory 
of  the  facts. 


3For  other  cases  see  sam«  topic  and  KiDY-NUMBER  In  all  Ker-Numb«red  Dlgesti  asd  lodtzM 
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[1,  3]  Kven  If  there  were  jnaterial  Incan- 
sUtendes  between  her  testimony  on  direct 
and  on  cross  ezamiitation,  the  Jury  might 
accept  the  statements  made  during  the 
course  of  the  former  and  reject  those  of  the 
latter.  This  follows,  of  course,  from  the 
familiar  respooslbility  and  duty  as  to  the 
•Tld^ice  imposed  upon  the  Jury  by  the  law. 
Uoreoyer,  there  Is  no  irreconcilable  con- 
flict in  her  statements.  As  to  ttie  few  mi- 
nor details  wherein  an  apparent  discrepancy 
ezista,  her  testimony  is  Dofc  at  all  surpris- 
iug,  nor  does  this  circumstance  discredit  her 
veracity  as  a  witness.  It  is  aulte  probable 
she  did  not  Imow  whether  her  foot  was  ac- 
tually upon  the  rail,  or  whether  she  stum- 
bled or  slipped,  or  Just  how  far  she  was  from 
the  steps  of  the  car  when  the  accident  oo> 
cnrred.  If  she  bad  pretended  to  know  these 
tilings  and  had  attempted  to  state  them  de- 
dsively  there  would  be  greater  reason  for 
distrusting  her  than  appears  in  the  record. 
It  Is  true,  though,  that  she  states  positively, 
both  in  the  direct  and  in  the  cross  exami- 
nation, that  she  "was  Just  reaching' my  hand 
vp"  to  take  hold  of  the  rail  when  she  slipped 
and  felL  Indeed,  accepting  her  as  a  credible 
witness,  which  the  law  requires  of  us  in  view 
of  the  finding  of  the  Jury,  we  necessarily  con- 
clude that  she  was  in  the  act  of  going  upon 
the  platform  of  the  car,  and  was  necessarily 
very  near  the  steps.  As  to  whether  she 
stumbled  or  slipped  it  is  probably  of  no 
great  importance.  She  may  have  stepped 
upon  the  rail  of  the  switch  in  order  to  reach 
the  lowest  step  of  the  car  and  slipped  off  in 
consequence  of  the  frost,  or  she  may  have 
stumbled  over  said  rail  as  she  was  reaching 
forward,  but,  at  any  rate,  it  is  quite  proba- 
ble. If  not  almost  certain,  that  she  would  not 
have  so  fallen  if  there  liad  been  a  platform 
or  stool  next  to  the  cor  or  if  a  porter  had 
been  present  to  render  asslstanoe  in  her  ef- 
forts to  re-enter  the  car. 

[4]  This  naturally  suggests  the  considera- 
tion as  to  the  duty  of  the  railroad  compa- 
ny in  providing  for  such  contingency.  Out 
of  the  situation  also  comes  the  inquiry 
whether  the  care  exacted  by  the  law  is  that 
known  as  reatonaile  or  tlie  highest  degree 
of  diligence.  Respondent  contends  that  at 
the  time  of  the  accident  the  relation  of  car- 
rier and  passenger  existed,  and  therefore  the 
same  care  was  required  as  though  she  had 
been  seated  in  the  car.  She  cltea  many  au- 
thorities to  the  point  that: 

"A  passenger  leaving  the  train  for  temporary 
and  proper  purposes,  such  as  ezerdse,  refresh- 
ment, or  relief  from  the  fatigue  of  travel  while 
the  train  is  stopping,  continues  to  be  a  passen- 
ger during  such  absence  from  the  train." 

Of  course,  he  is  still  a  passenger,  but  It 
does  not  necessarily  follow  that  he  is  entitled 
to  the  same  degree  of  care  as  while  on  the 
train.  There  are  some  decisions,  however, 
so  holding,  among  them  being  A.,  T.  &  S.  F. 
R.  Oo.  V.  Shean,  18.  Colo.  368,  33  Pac.  108,  20 
U  R.  A.  729,  wherein,  after  referring  to  the 


general  rtile  as  to  utmost  care  required  of  a 
railroad  company  as  to  Its  passengers,  it  was 
said: 

"The  same  duty,  •  •  •  is  imposed  upon  the 
company  towards  a  passenger  while,  on  a  con> 
tinuous  journey,  he  is  going  to  and  returning 
from  the  eating  stations  provided  by  the  com- 
pany for  the  accommodation  of  passengers." 

The  doctrine  of  other  cases  to  the  contrary 
is  summed  up  In  the  following  quotation 
from  6  CJyc  605: 

"A  passenger  by  railroad  is  entitled  to  protec- 
tion against  danger,  at  the  station  house  or 
waiting  room,  on  the  platform  and  in  getting 
upon  or  alighting  from  the  train,  but  the  pecu- 
Uar  hazard  of  railway  travel,  requiring  high 
speed  by  the  use  of  the  dangerous  agency  of 
steam,  is  not  involved  on  the  premises  of  the 
railroad  company  or  while  getting  on  or  off  the 
trains,  and  tiierefore  in  these  respects  the  care 
required  for  the  protection  of  the  passenger  is 
reasonable,  rather  than  the  highest  or  extraor- 
dinary care." 

[J]  HowcSver,  the  question  is  rather  of  ac- 
ademic than  of  practical  importance  here, 
and  we  need  not  concern  ourselves  about  the 
peculiar  terminology  to  be  employed.  It  la 
at  least  clear  that,  generally  speaking,  there 
is  a  difTerence  in  the  danger  involved  and  the 
opportunity  and  capacity  to  protect  himself 
between  the  situation  of  the  passenger  white 
traveling  on  the  train  and  the  other  situa- 
tions mentioned,  and  we  think  the  anthori- 
ties  generally  recognize  the  rule  in  cases  like 
this  to  be  that  the  carrier  is  held  to  "ordl-- 
nary  care  and  ordinary  prudence." 

A  case  Involving  the  same  principle  as 
this,  although  different  in  its  facts,  decided 
by  this  court,  is  Teale  v.  Southern  Padflc 
Co.,  20  Cal.  App.  670,  129  Pac  949,  wherein 
the  duty  of  a  common  carrier  to  a  passenger 
alighting  from  the  train  was  carefully  con- 
sidered, and  the  dedsion  is  of  interest  here. 
We  need  not  quote  from  it  or  from  other  de- 
cisions, but  we  think  appellant  is  close  to 
the  mark  In  the  affirmation  of  these  princi- 


"(1)  A  railroad  track  Is  a  known  place  of  dan- 
ger and  persons  going  uninvited  upon  the  track 
or  railroad  premises  must  exercise  an  extraordi- 
nary degree  of  care.  (2)  As  to  its  passengers 
while  in  transit,  a  railroad  is  operating  a  pow- 
erful and  dangerous  agency,  and  must  exercise 
an  extraordinary  and  unusual  degree  of  care. 
(3)  As  to  the  passengers  of  the  railroad  com- 
pany not  actually  in  transit  but  on  the  railroad 
premises  or  property,  the  railroad  is  relieved  of 
the  extraordinary  degree  of  care  required  of  it 
toward  passengers  in  transit,  and  the  passen- 
gers are  relieved  of  the  extraordinary  degree  of 
care  required  of  persons  not  bearing  such  rela- 
tion to  the  railroad  company,  and  the  measure 
of  duty  in  such  case  of  the  railroad  company 
toward  the  passenger  and  of  the  passenger  to- 
ward the  railroad  company  is  the  ordinary  and 
usual  one,  viz.  that  each  should  be  in  the  exer- 
cise of  ordinary  care." 

[6]  Thus  expressing  our  opinion  we  are  but 
fpllowing  the  view  of  the  lower  court  as  to 
these  abstract  prtndples,  and  we  may  go  a 
step  further  In  the  declaration  that  whethec 
the  failure  of  the  company  in  the  respects  al- 
ready indicated  was  and  is  sufficient  to  corr 
stltute  the  want  of  ordinary  care  involved  a 
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question  of  reasonable  controversy,  and  it 
was  therefore  properly  submitted  to  the  Jury 
for  determination.  It  has  become  almost  a 
commonplace  of  the  law  that  the  question  of 
negligence  Is  seldom  "so  clear  from  doubt 
•  •  •  that  the  Jury  could  not  fairly  and 
honestly  find  for  the  plaintiff,"  and  that  "it 
is  not  the  duty  of  the  court  in  such  cases, 
any  more  than  in  any  other,  to  usurp  the 
province  of  the  Jury  and  pass  upon  the 
facts."  Jamison  v.  S.  J.,  etc.,  R.  R.  Co.,  55 
Cal.  5»3. 

[7]  As  to  the  duty  of  a  railroad  company 
to  take  every  reasonable  precaution  for  the 
safety  and  comfort  of  Its  passengers  In 
alighting  from  and  boarding  Its  cars,  of 
course  there  is  no  controversy. 

[S]  Nor  can  there  be  much  doubt  that  this 
general  rule  leads  to  the  obligation  to  fur- 
nish platforms  or  stools  or  assistants  at 
main  stations  like  the  one  at  Bakersfleld. 
Where  there  is  a  platform  it  may  be  said 
also  that  it  is  the  duty  of  the  company  to 
make  it  available  for  the  passengers  or,  if 
not,  to  furnish  one  of  the  other  suggested 
aids.  At  least,  it  is  not  unreasonable  to  say 
that  its  failure  in  these  respects  may  consti- 
tute negligence  and  form  the  basis  of  an  ac- 
tion for  damages.  Many  cases  are  cited  to 
illustrate  the  principle,  to  some  of  which  we 
may  briefly  refer. 

In  Feniston  v.  Chicago,  etc.,  R.  Ga,  34  La. 
Ann.  777,  44  Am.  Rep.  444,  the  plaintifF  sus- 
tained injuries  while  returning  to  the  train 
after  alighting  for  his  meal.  The  railroad 
company  was  held  to  be  negligent  by  reason 
of  its  failure  to  furnish  sufficient  light  for 
the  safety  of  the  passengers.  Therein  the 
general  principle  is  declared  that: 

"Railway  companies  are  under  the  legal  obli- 
gation to  furnish  safe  and  proper  means  of  in- 
gress and  egress  to  and  from  trains,  platforms, 
station  approaches,"  etc. 

In  Memphis  &  Charleston  R.  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  Am.  Rep.  689,  de- 
fendant's train  of  cars,  on  which  plaintiff 
was  a  passenger,  having  reached  the  station 
at  which  plaintiff  was  to  alight,  passed  sev- 
eral hundred  yards  beyond  the  depot,  stop- 
ping at  an  unusual  place,  where  it  was  low 
and  icy.  Plaintiff  demanded  of  the  conduc- 
tor that  the  train  should  be  backed,  which 
was  refused.  In  attempting  to  alight,  plain- 
tiff dislocated  his  knee.  Defendant  was  held 
to  be  chargeable  with  negligence. 

In  Delamatyr  v.  Milwaukee  &  Prairie  dn 
Chien  R.  R.  Co.,  24  Wis.  578,  the  steps  at- 
tached to  the  platform'  of  the  car  had  not 
been  drawn  up  properly,  so  that  plaintiff 
could  not  reach  the  station  platform  by  step- 
ping down  in  the  usual  manner,  but  was  ob- 
liged to  jump  some  distance  and  was  injured. 
In  holding  the  railroad  company  guilty  of 
negligence,  the  court  said: 

"Of  course  it  is  the  duty  of  the  company  to 
afford  passengers  reasonable  facilities  for  alight- 
ing from  the  cars,  both  by  a  reasonably  safe 
platform  and  by  stopping  the  train  in  such  a 


manner  that  they   may   avail  themselves  of   it 
without  unnecessary  exposure." 

In  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  ▼.  Bell 
(Ky.)  74  S.  W.  700,  a  passenger,  on  reaching 
her  destination,  attempted  to  step  from  tlie 
platform  of  the  car  to  the  ground,  and  she 
fell,  spraining  her  ankle.  The  lower  step  of 
the  car  platform  was  23  Inches  above  the 
level  of  the  station  platform.  It  was  held 
that  it  was  negligence  for  the  railroad  com- 
pany not  to  have  a  stool  for  the  use  of  the 
passenger  or  a  porter  to  assist  lier  In  alight- 
ing. 

In  the  Teale  Case,  supra,  the  alleged  negli- 
gence consisted  in  the  failure  to  have  a  suf- 
ficient light  at  the  station  to  aid  the  passen- 
ger in  getting  off  the  train  in  safety.  The 
duty  of  the  railroad  company  to  furnish 
such  light  at  their  stations  in  order  to  pro- 
mote the  safety  of  the  passengers  was 
strongly  emphasized. 

To  these  and  other  authorities  the  present 
case  is  analogous,  and  we  may  add  that  the 
general  practice  to  furnish  platforms  and 
also  stools  and  porters  for  such  trains  is  a 
significant  recognition  of  the  duty  of  the 
railroad  company  In  that  regard,  and  an  im- 
plied characterization  of  their  omission  as 
negligence  on  the  part  of  the  carrier. 

[9,10]  We  think  it  equally  api>arent  that 
the  question  of  contributory  negligence  was 
properly  submitted  to  the  Jury,  and  that 
their  finding  adverse  to  appellant  cannot,  be 
said  to  be  unsustatned.  This  consideration 
lies,  manifestly,  close  to  the  other.  If  the 
first  be  debatable  so  must  be  the  second. 
We  cannot  bold  that  plaintiff  was  at  fault 
in  attempting  to  board  the  car  as  she  did. 
We  cannot  say  that  she  was  reckless  or  in- 
different to  her  own  safety,  or  that  she  at- 
tempted in  an  unusual  or  reprehensible  man- 
ner to  re-enter  the  train.  She  was  not  re- 
quired to  enter  another  car  adjacent  to  the 
platform  and  then  pass  from  that  to  the  one 
in  which  she  was  traveling.  If  she  had  been 
advised  to  do  so,  a  different  question  might 
be  presented. 

[11]  In  the  determination  of  this  issue  as 
to  her  want  of  due  care  it  was  proper,  of 
course,  for  the  Jury  to  take  luto  considera- 
tion the  age  and  sex  of  the  plaintiff,  as  well 
as  the  surrounding  facts  and  circumstances. 
In  view  of  the  whole  case,  we  are  satisfied 
that  there  was  ground  for  the  conclusicui 
that  she  exercised  ordinary  care,  and  that  It 
cannot  be  held  as  a  matter  of  law  that  she 
was  guilty  of  contributory  negligence. 

The  case  of  Falls  v.  San  Francisco  &  North 
Pacific  Railroad  Company,  97  Cat  114,  31 
Pac.  901,  cited  by  appellant,  is  not  control- 
ling here.  That  was  decided  upon  the  prop- 
osition that  the  railroad  company  was  not 
properly  chargeable  with  negligence  in  using 
the  same  platform  for  the  depositing  of 
freight  and  for  the  accommodation  of  pas- 
sengers at  a  flag  station  established  for  the 
convenience   of   a    sparsely   settled    district 
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wherein  was  made  allowance  of  snfflclent 
room  for  passengers.  Therein  the  court  fol- 
lowed Onclnnati,  etc.,  R.  R.  Co.  v.  Peters,  80 
Ind.  172,  In  which  It  was  declared  that: 

"At  a  mere  way  or  flag  station,  where  trains 
do  not  regularly  stop  for  the  reception  and  dis- 
charge  of  passengers,  and  only  stop  when  they 
are  flagged,  or  to  discharge  a  special  nassenger, 
a  passenger  need  not  expect  or  rely  upon  the 
company's  having  furnished  a  platform  or  oth- 
er convenient  place  for  the  reception  and  dis- 
charge of  passengers." 

[12]  Appellant  complains  of  the  ruling  of 
the  court  In  sustaining  an  objection  to  each 
of  these  two  questions  asked  of  Charles  Li. 
Jones,  an  employe  of  appellant,  who  had 
been  yardmaster  for  9  years: 

"During  that  period  of  time  how  many  acci- 
dents have  you  known  of  having  been  caused  by 
slippery  or  frosty  rails?"  and  "During  this  pe- 
riod of  time  how  many  accidents,  if  any,  have 
you  heard  of  or  known  of  by  people  stumbling 
orw  tails?" 

In  snpport  of  Its  contention,  appellant 
cites  sections  446  et  seq.;  vol.  1,  of  WIgmore 
on  Evidence.  The  learned  author  cites  in- 
stances wherein  similar  evidence  was  pre- 
sented to  different  courts,  although,  as  ad- 
mitted by  appellant: 

"Most  of  such  authorities,  however,  are  In- 
stances where  other  previous  accidents  are  ad- 
mitted, rather  than  the  lack  of  other  previous 
accidents." 

But,  conceding  that  there  Is  no  difference 
In  principle  between  the  admissibility  of  such 
positive  and  negative  evidence,  it  la  suffi- 
cient to  say  that  before  such  testimony  can 
be  introduced  It  should  be  shown,  or  an  offer 
made  to  show,  that  the  conditions  were  sim- 
ilar. WIgmore,  {  442.  This  was  not  done, 
and  the  ruling  was  therefore  not  erroneous. 

[13]  Moreover,  if  it  should  be  granted  that 
the  court  committed  error.  It  was  not  grave 
enough  to  Justify  a  reversal.  If  tbe  witness 
had  testified  that  he  had  never  known  of  a 
similar  accident  before,  it  would  not.  In  all 
human  probability,  have  affected  the  verdict 
of  the  Jury,  nor  would  it  change  the  legal 
aspect  of  the  case  here. 

[14]  There  was  no  error  in  refusing  the 
following  instruction: 

"A  railroad  company  cannot  be  expected  to 
treat  its  passengers  as  children,  or  to  put  them 
under  restraint.  Passengers  mast  take  the  re- 
ap<»isil)ility  of  informing  themselves  concerning 
the  everyday  incidents  of  railway  traveling,  and 
tbe  company  could  do  business  upon  no  other 
basis." 

Many  objections  could  be  made  to  it  It  is 
sufficient  to  say  that  it  Is  argumentative,  ob- 
scure, and  commonplace. 

[15]  Another  Instruction,  based  upon  tbe 
Falls  Case,  supra,  was  refused.  It  endeavor- 
ed to  expound  the  legal  doctrine  as  to  the 
liability  of  the  carrier  to  one  who,  by  ex- 
press Invitation  or  otherwise,  has  come  upon 
the  carrier's  premises  for  the  purpose  of 
transacting  business.  It  was  misleading,  ar- 
gumentative, and  Inapplicable.  As  far  as  the 
rule  of  reasonable  care  therein  set  forth  is 


concerned.  It  was  amply  covered  by  other  In- 
structions. It  will  be  sufficient  to  quote  the 
following,  given  on  request  of  defendant : 

"There  is  no  extraordinary  or  unusual  d^ree 
of-  care  imposed  upon  a  railroad  company  in 
keeping  up  its  stations  and  station  grounds  so 
far  as  concerns  the  rights  of  persons  not  actual- 
ly being  carried  at  the  t^me  on  its  trains.  Tbe 
burden  that  rested  upon  defendants  in  the  case 
at  bar,  in  the  care  of  their  stations  and  station 
grounds,  was  merely  that  they  should  use  ordi- 
nary care.  He  plaintiff  was  obligated  to  the 
same  duty  to  avoid  the  accident,  namely,  that 
he  should  use  ordinary  care." 

The  complaint  as  to  certain  Instructions 
which  were  given  is  also  without  merit 
They  were  as  favorable  to  defendant  as  the 
law  permitted.  They  were  within  the  issues 
and  applicable  to  the  evidence.  Indeed,  there 
seems  no  ground  for  Just  criticism  as  to  the 
action  of  the  court  In  any  respect 

The  Judgment  and  order  are  affirmed. 

We  concur:  OHIPMAN,  P.  J.;   HART,  J. 


(S3  Cal.  App.  747) 
PRESTON  V.  DLTIN.    (Civ.  1942.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    May  28,  1917.) 

1.  Sales  <g=587(3)— Sale  of  Goods  fob  Rea- 
.  sonable  Value— Sufficienot  of  Evidence. 

In  an  action  for  the  price  of  goods  sold  de- 
fendant by  plaintiff's  assignor,  evidence  held  to 
sustain  finding  that  the  goods  were  sold  for  their 
reasonable  value,  and  not  for  a  specified  agreed 
price.  ' 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8i  245-247.] 

2.  Sales  €=353(1)— Action  fob  Pbicb— Com- 
plaint. 

A  complaint  alleging  that  plaintiff's  assign- 
or sold  and  delivered  to.  defendant  at  his  special 
instance  and  request  goods  reasonably  worth  a 
stated  amount,  that  defendant  failed  and  refused 
to  pay  the  amount,  except  a  credited  stun,  and 
that  there  was  due  and  owing,  unpaid,  from  de- 
fendant to  plaintiff,  on  an  open  account  of  the 
goods,  a  certain  halance,  stated  a  cause  of  ac- 
tion. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  is  995,  997,  999.] 

3.  Sales  ©=3365— 'Right  to  Pindino — Action 
FOB  Pbice  of  Goods— Defense. 

In  an  action  for  the  price  of  goods  sold  by 
plaintiffs  assignor  to  defendant,  where  the  com- 
plaint did  not  allege  that  defendant  agreed  to 
pay  the  reasonable  value  of  the  goods,  and  de- 
fendant affirmatively  alleged  that  the  disputed 
items  of  the  account  were  sold  on  an  agreed 
price  of  $310,  defendant  was  entitled  to  a  finding 
on  the  issue;  for,  if  it  were  determined  in  his 
favor,  his  defense  would  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1077.] 

4.  Sales  «=9365— Actions  fob  Pbice— Find- 
ing— Construction. 

In  an  action  for  the  price  of  goods  sold  by 
plaintiff's  assignor,  the  finding  that  the  amount 
of  the  balance  claimed  by  plaintiff  was  due  on 
an  open  book  account  amounted  merely  to  a 
finding  that  the  vendor  of  the  goods  kept  a 
book  of  account  in  which  it  made  its  charges 
against  defendant,  and  that  it  made  the  charges 
in  sums  which  were  the  reasonable  Value  of 
the  goods  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g  1077.] 
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&  EVIDXnCX   «S3354(13)— DOCTTMEHTABT   EVI- 
DENCE— Ledoeb  Made  fbou  Cost  SiixETa. 
In  an  action  for  the  price  of  goods  sold  de- 
fendant by  plaintilTs  assiKnor,  where  the  as- 
signor's bookkeeper  testified  that  items  charged 
in  the  assignor's  ledger  were  taken  from  slips 
handed  in  by  the  cost  clerk,  so  that  the  ledger 
was  a  copy  of  the  cost  sheet,  but  that  he  did 
not  know  whether  the  statements  in  the  cost 
sheet  were  correct,  the  ledger  was  inadmissible ; 
the   facts   being   insufficient   to   constitute   the 
foundation  necessary  to  authorize  its  admission. 
[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  U  1457,  1458.] 

6.  Afpeai.  and  Errob  «b>1061(3)— Habmi£S8 
Ekeob— Evidence. 

Where  defendant  admitted  the  sale  and  de- 
livery of  the  goods,  and  their  reasonable  value 
was  proved  to  be  the  same  as  the  sum  charged, 
error  in  the  admission  of  the  ledger  in  evidence 
was  not  prejudicial  to  defendant 

05d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4164,  4167.] 

7.  Limitation  o»  Actions  ®=»29(1)— Statute 
OF  Limitations— Open  Book  Account. 

Under  Code  Civ.  Proc.  S  337,  subd.  1,  pro- 
viding that  an  action  on  any  contract,  etc., 
founded  on  an  instrument  in  writing  executed 
within  the  state  shall  be  commenced  within  four 
years,  etc.,  an  open  book  account  may  be  sued 
on  within  four  years. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  136,  140.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  by  F.  A.  Preston  against  J.  M. 
Dunn.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Gray  &  Blttleston  and  Ben  F.  Gray,  all  of 
Los  Angeles,  for  appellant  Humphrey  Mar- 
shall, Jr.,  and  Frederick  A.  Preston,  both  of 
Loe  Angeles,  for  respondent    ■ 


CONREY,  P.  J.  The  defendant  appeals 
from  the  judgment  .which  was  rendered  for 
the  amount  demanded  in  the  complaint  The 
(fourth  amended)  complaint  alleged  that 
plaintiffs  assignor  sold  and  delivered  to  the 
defendant  at  his  special  Instance  and  request 
certain  goods  reasonably  worth  a  certain  stat- 
ed amount;  that  the  defendant  has  failed 
and  refused  to  pay  said  amount,  except  a 
sum  for  which  credit  is  given;  that  there  Is 
due,  owing,  and  unpaid  from  defendant  to 
plaintiff  upon  an  open  book  account  of  said 
goods  a  balance  of  $.3S6.54.  The  answer  de- 
nied the  allegations  of  the  complaint,  and  for 
further  answer  alleged  that  the  defendant  en- 
tered Into  a  verbal  agreement  with  the  plain- 
tiff's assignor  under  which  said  assignor 
agreed  to  sell  and  deliver  to  defendant  a  well 
outfit  complete  for  the  sum  of  ^10;  that 
defendant  paid  on  said  contract  the  sum  of 
$300,  and  admits  that  the  remaining  $10  has 
not  been  paid.  The  bill  of  particulars  fur- 
nished by  the  plaintiff  and  taken  from  the  as- 
signor's ledger  shows  that  the  amount  charg- 
ed for  the  Items  which  the  defendant  In- 
cludes In  the  alleged  $310  contract  was  $95, 
plus  $490.71.  This  difference  In  their  con- 
tentions constitutes  the  real  subject-matter 


of  the  controversy.  The  court  lo  Its  findings 
of  fact  stated  that  said  assignor  "sold  and 
delivered  to  defendant  at  his  Bi)eclal  Instance 
and  request,  on  an  open  book  account  thereof, 
certain  goods,  wares,  and  merchandise,  more 
particularly  set  forth  In  the  bill  of  particu- 
lars on  file  In  this  action";  that  said  goods 
were  reasonably  worth  the  sum  stated  In  the 
complaint ;  that  there  is  due,  owing,  and  un- 
paid from  defendant  to  plaintiff  "upon  said 
open  book  account  of  said  goods,  wares,  and 
merchandise  a  balance  amounting  to  the  sum 
of  $380.54." 

There  was  to  the  answer  a  plea  of  the  stat- 
ute of  limitations  and  a  denial  of  the  assign- 
ment of  the  dalm  to  plaintiff,  and  these  de- 
fenses are  mentioned  in  the  briefs.  But  at 
the  oral  argument  the  court  was  informed  by 
counsel  that  appellant  does  not  now  question 
the  assignment  and  does  not  insist  upon  the 
statute  of  limitations  as  a  defense.  We  will 
discuss  the  remaining  questions  presented. 

[1]  It  Is  contended  that  the  court  failed  to 
make  any  finding  upon  the  stated  defense 
that  the  goods  constituting  the  well  outfit 
were>Bold  for  an  agreed  price;  whereas  the 
evidence  shows  that  they  were  sold  for  an 
agreed  price  and  not  for  their  '^asonable 
value."  If  we  may  assume  that  the  court  did 
find  that  they  were  sold  for  their  reasonable 
value,  aud  not  for  a  specified  agreed  price, 
we  are  satisfied  that  the  finding  Is  sustained 
by  the  evidence ;  for,  although  the  defendant 
testified  to  facts  showing  the  contract  as  al- 
leged by  him,  this  testimony  was  denied  by 
the  witness  who,  as  agent  of  plaintiff's  as- 
signor, made  the  sale.  The  testimony  of  that 
agent  also  affirmatively  shows  that  the  goods 
were  sold  and  delivered  In  the  following  man- 
ner, viz.:  That  the  .witness  quoted  to  the 
defendant  the  said  prices  of  $95  and  $490.71, 
and  that  after  receiving  the  said  quoted  pric- 
es the  defendant  ordered  the  goods;  also  that 
the  items  charged  were  made  in  regular 
transactions  of  business  with  the  defendant 
and  the  goods  sold  and  delivered  to  him  and 
the  charges  made  on  the  books  as  they  are 
shown  in  the  bill  of  particulars;  that  said 
prices  were  agreed  upon.  Further  he  testified 
that  the  said  prices  were  the  reasonable  value 
of  the  articles  furnished. 

[2]  The  findings  of  fact  fully  Include  and 
support  the  allegations  of  the  complaint  to 
the  effect  that  the  goods  were  sold  and  de- 
livered to  the  defendant  and  were  of  the  rea- 
sonable value  stated.  This  finding,  together 
.with  the  finding  that  the  amount  stated  was 
due  to  the  plaintiff  upon  an  open  book  ac- 
count, would  be  sufficient  to  support  the  judg- 
ment, since  those  facts,  together  with  the 
findings  upon  other  facts  not  now  In  dispute, 
covered  all  of  the  allegations  of  the  com- 
plaint, and  the  complaint  stated  a  cause  of 
action.  But  the  complaint  did  not  allege,  and 
the  court  did  not  find  in  terms,  that  the  de- 
fendant agreed  to  pay  for  those  goods  the 
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reasonable  value  thereof.  Tbe  defendant 
bad  afflrmatlvely  alleged  that  the  disputed 
items  were  sold  to  him  upon  an  agreed  price 
of  $310.  Notwithstanding  that  the  items 
were  worth  more  money,  the  sale  might  have 
been  for  the  smaller  sum  of  $310. 

[3]  The  defendant  was  entitled  to  a  finding 
upon  this  issue,  for.  If  It  were  determined  In 
his  faTor,  his  defense  would  be  sustained. 

[4]  The  finding  that  the  amount  of  the  bal- 
ance claimed  by  plaintiff  Is  due  "upon  an 
open  book  account"  amounts  to  nothing  more 
than  a  finding  that  the  vendor  of  the  goods 
kept  a  book  of  account  in  which  It  made  Its 
charges  against  the  defendant,  and  that  It 
made  those  charges  in  sums  which  were  the 
reasonable  value  of  the  goods  sold. 

It  Is  further  claimed  that  the  court  should 
have  sustained  defendant's  objection  to  the 
b€iok.  of  account  which  .was  received  la  evi- 
dence. The  objection  was  based  upon  the  fact 
that  the  book  offered  was  merely  a  ledger 
which  did  not  contain  the  original  charges 
and  was  not  the  best  evidence.  The  defend- 
ant admitted  that  all  of  the  goods  were  sold 
to  him  as  claimed  by  the  plaintiff.  The  en- 
tire controversy  relates  to  the  amount  paya- 
ble therefor.  The  defendant  admitted  that 
the  bin  of  particulars  was  correct  to  the  ex- 
tent that  it  was  a  true  copy  of  the  account 
as  it  appeared  In  the  ledger ;  the  admission 
did  not  go  far  enough  to  consent  to  the  re- 
ception of  the  ledger  itself.  The  bookkeeper 
testified  that  the  ledger  Items  were  taken 
from  a  cash  book  and  cost  sheets.  We  need 
not  consider  the  cashbook,  since  it  is  admitted 
that  the  payments  made  on  account  were 
correctly  credited.  The  question  then  is 
whether  the  ledger  was  properly  admitted, 
when  the  cost  sheets  might  have  been  pro- 
duced as  the  primary  and  best  evidence.  The 
bookkeeper  said  In  substance: 

These  items  charged  in  the  ledger  are  taken 
from  slips  handed  me  by  the  cost  clerk.  As  the 
work  goes  on  the  workmen  turn  In  their  records 
and  we  take  them  from  those  slips.  These  Items 
are  correctly  taken  from  tbe  charges  made  on 
the  slips  showing  actual  time  and  valuation  of 
materials  furnished.  "But  I  do  not  know  wheth- 
er the  statements  themselves  are  correct.  I  en- 
tered from  the  cost  sheet  into  the  ledger  and  it 
is  a  copy  of  the  cost  sheet." 

The  salesman  testified : 

That  when  the  goods  were  sold  (referring  to 
the  $490.71  item)  he  placed  the  order  in  a  book. 
That  book  has  been  destroyed.  It  was  kept  by 
oar  trustee  for  a  year  afterwards.  Thinking  no 
question  about  it,  we  closed  our  office;" 

On  cross-examination  by  defendant's  coun- 
sel, he  further  testified  that  the  figures  which 
be  bad  .written  in  that  book  showed  the  price 
as  made  to  Mr.  Dunn,  "tbe  same  as  was 
copied  on  the  cost  sheet." 

[S]  The  facts  thus  shown  in  evidence  were 
not  sufficient  to  constitute  the  foundation 
neceswary  to  authorize  the  admission  of  the 
ledger.  San  Francisco  Teaming  Co.  v.  Gray, 
11  Cal.  App.  320.  104  Pac.  999 ;  Chandler  v. 
Roblnett,   21   Cal.   App.  333,   131  Pac.   891; 


Chan  Klu  Sing  v.  Gordon,  171  Cal.  28,  151 
Pac.  657;  Montgomery  and  Mullen  Lumber 
Co.  V.  Ocean  Park  Scenic  Ry.  Co.,  161  Pac. 
1171. 

[6]  But,  as  the  sale  and  delivery  of  the 
goods  were  admitted,  and  the  reasonable  val- 
ue of  the  goods  was  proved  to  be  the  same 
as  the  sum  charged,  the  error  was  not  prej- 
udicial. It  might  have  been  important  with 
respect  to  the  plea  of  the  statute  of  limita- 
tions. Code  Civ."  Proa  {  339,  subd.  1.  The 
section  pleaded  refers  to  the  two-year  period 
of  limitations. 

[7]  An  open  book  account  may  be  sued 
upon  at  any  time  within  four  years.  Code 
Civ.  Proc.  {  337,  subd.  1.  But,  as  we  have 
stated,  that  defense  has  been  waived  on  this 
appeal;  and,  even  if  otherwise  good,  it  could 
not  have  been  sustained,  since  the  record  be- 
fore us  does  not  show  the  date  of  commence- 
ment of  the  action. 

By  reason  of  the  court's  failure  to  find 
upon  the  affirmative  defense  above  noted,  the 
Judgment  is  reversed. 

We  concur:    JAMES,  J.;  SHAW,  J. 

"""^^^         (33  Cal.  App.  TO) 
In  re  BRODIB,    (Cr.  543.) 
(District  Court  of  Appeal,  Second  District, 
California.     May  28,  1917.) 

1.  JuBY   ie=»21(3)— RiaHT   TO   Jury   TeiaI/— 

PBOTECmON    OF  JUVENILB   DELINQUENTS. 

Proceedings  under  the  juvenile  act  (St  1915^ 
p.  1225)  to  commit  a  juvenile  delinquent  to  a 
state  institution  without  according  him  a  jury 
trial  are  not  criminal  in  nature,  and  hence  are 
not  unconstitutional,  but  are  for  the  purpose 
of  providing  a  formal  guardianship  by  tbe  state. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  13&] 

2.  Infawtb  «=al9— Protection  or  Juvenile 
Delinqcerts  —  Statdtb  —  Necessity  of 
Findings. 

To  sustain  a  valid  order  of  commitment  of  a 
juvenile  delinquent  under  the  juvenile  act,  the 
court  must  make  a  finding  showing  such  rea- 
sons for  such  commitment  as  are  necessary  un- 
der section  9b,  providing  that  no  word  of  the 
juvenile  court  shall  bo  taken  from  custody  of 
parent  or  guardian  without  the  letter's  consent 
unless  the  court  "shall   find"   such  parent  or 

?uardian  incapable  of  providing,  or  to  have 
ailed  or  neglected  to  provide,  the  proper  main- 
tenance, training,  and  education,  or  unless  the 
deUnquent  has  been  tried  on  probation  and  fail- 
ed to  reform  or  convicted  of  crime  by  jury,  or 
unless  the  court  "shall  find"  that  the  delin- 
quent's welfare  requires  that  his  custody  bo 
taken  from  the  parent  or  guardian,  and  in  view 
of  section  16,  providing  that  the  orders  and 
findings,  if  any,  shall  be  entered  in  a  book  known 
as  the  "juvenile  court  record." 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  19.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Sidney  N.  Reeve,  Judge. 

In  the  matter  of  David  Brodle,  a  person 
under  21  years  of  age.  Appeal  on  behalf  of 
David.  Brodle  from  Judgment  of  Juvenile 
court  of  Los  Angeles  county,  committing  him 
to  the  Preston  School,  of  Industry.    Reversed, 
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Bnd  matter  remanded  to  Juvenile  court  for 
rehearing. 

Joseph  W.  Mowell,  of  Los  Angeles,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  Clarke,  Deputy  Atty.  Gen.,  for  respondent 

JAMEIS,  J.  'This  Is  on  appefal  taken  on  be- 
half of  David  Brodle,  who  was  by  the  judge 
»f  the  Juvaalle  court  of  L<08  Angeles  county 
declared  to  be  a  ward  of  that  court  and  or- 
dered committed  to  the  Preston  School  of 
Industry  at  lone  until  he  should  become  21 
years  of  age.  The  minor  at  the  time  the  or- 
der was  made  In  February,  1917,  was  of  the 
age  of  16  years.  The  complete  record  of  the 
testimony  heard,  together  with  the  various 
orders  and  findings  of  the  court,  arc)  brought 
up  under  the  alternative  method  of  appeal. 
It  appears  that  a  petition  was  filed,  the  pur- 
'  pose  being  to  have  the  minor  declared  a  ward 
of  the  Juvenile  court,  in  which  one  or  more 
misdemeanors  were  alleged  to  have  been  com- 
mitted by  the  young  man  complained  against 
A  hearing  was  had  after  notice  to  and  in  the 
presence  of  the  mother,  the  natural  guardian 
of  the  accused.  The  court  questioned  the  mi- 
nor, who  admitted  the  truth  of  the  charges 
made  against  him.  His  mother,  with  whom 
he  resided,  stated  that  he  had  always  been 
of  good  habits  about  home  and,  excepting  for 
the  irregularities  mentioned  in  the  potition 
and  which  had  been  committed  after  associa- 
tion with  certain  other  boys,  no  cause  for 
complaint  had  arisen.  It  was  shown  that 
the  boy  had  spent  a  part  of  2  years  in  the 
mgh  school  of  I>os  Angeles,  and  that  he  had 
been  employed  with  a  certain  firm,  a  member 
of  which  expressed  himself  as  being  well 
pleased  with  the  demeanor  of  the  boy  and 
W.„'  work  while  In  that  employment.  It  was 
stated  to  the  Judge  that  on  behalf  of  the 
mother,  efvldence  could  be  offered  to  show 
that  the  twy  would  be  furnished  steady  em- 
ployment. The  report  of  the  probation  offi- 
cer fully  sustained  all  of  the  assertions  made 
by  the  boy  and  his  motlier  as  to  the  previous 
good  character  and  industrious  habits  of  the 
young  man.  The  mother  desired  to  retain 
the  custody  of  the  boy,  but  the  court,  having 
theretofore  committed  two  other  Iwys  con- 
cerned in  the  same  transactions  to  the  Pres- 
ton School,  declared  that  he  did  not  believe 
any  difterence  should  be  made  as  between 
the  boys  in  their  treatment  and  consequently 
required  that  Brodle  be  committed  to  the 
Preston  School. 

II]  On  this  appeal,  among  other  conten- 
tions, it  is  urged  that  the  Juvenile  act  pro- 
vides a  procedure,  criminal  in  its  nature,  by 
which  a  minor  may  not  be  committed  to  a 
state  institution  without  being  accorded  a 
Jury  trial.  Acts  by  various  of  the  liCglsla- 
tures  in  the  different  states  have  been  pass- 
ed, having  for  their  object  the  humanitarian 
purpose  of  providing  a  procedure  by  which 
Incorrigible  minors  or  those  committing 
crime  might  l>e  saved  from  the  stigma  of 


conviction  and  placed  under  protMtioii  with 
individuals  or  In  Institutions  where  they 
would  receive  corrective  care  and  training 
in  useful  trades  or  occupations.  These  acts 
Iiave  always  been  sustained,  and  the  sum- 
mary procedure  therein  provided  for  approv- 
ed as  not  being  a  procedure  which  would 
effect  a  criminal  conviction,  but  rather  one 
providing  guardianship.  Under  this  con- 
struction it  has  been  repeatedly  held  that  do 
infringement  of  constitutional  rights  was 
worked  because  the  accused  was  not  given 
a  right  to  trial  by  Jury;  that  orders  of  oom- 
mitment  in  audi  cases  were  not  for  tlie  pur- 
pose of  inflicting  punishment,  but  for  the 
purpose  of  providing  suitable  guardianship, 
either  by  individuals  or  under  the  official 
supervision  of  the  superintendents  of  state 
schools.  We  think  It  unnecessary  to  dte  au- 
thorities to  this  point,  for  the  proposition 
declared  has  been  thoroughly  established  in 
a  number  of  the  states  where  such  laws 
have  l>een  tested  by  appeal  and  otherwise. 

[2]  Another  of  the  points  advanced  on  be- 
half of  appellant  is  to  our  minds  of  sufficient 
gravity  to  Justify  a  reversal  of  the  judg- 
ment. The  Juvenile  act  provides  that  it  shall 
be  made  to  apply  to  certain  persons  undA' 
the  age  of  21  years.  A  description  of  sndi 
persons  is  found  in  13  subdivisions  whicii 
Immediately  follow.  Subdivision  13  (of  {  D 
declares  that  a  person  within  the  age  m^ 
tioned,  "who  violates  any  law  of  this  state  or 
any  ordinance  of  any  town,  city,  county,  or 
city  and  county  of  this  state  defining  crime." 
shall  be  subject  to  the  provisions  of  the  act 
Procedure  for  the  issuance  of  a  citation  to 
the  parent  and  guardian,  requiring  the  pro- 
duction of  a  minor  complained  against,  fol- 
lows. A  hearing  is  provided  to  l>e  had.  and 
authority  is  given  to  the  Judge  of  the  Juve- 
nile court  to  declare  a  minor  complained 
against  to  l>e  a  ward  of  the  court  Section  8 
of  the  act  provides  that  when  a  person  Is  so 
adjudged  to  be  such  ward,  he  may  be  com- 
mitted to  a  home  or  to  some  reputable  p«'- 
son,  society,  or  corporation,  or  to  the  care  of 
a  probation  officer.  Subdivision  "e"  of  sec- 
tion S  provides  that  the  court  may,  if  tlie 
ward  be  a  boy  and  over  the  age  of  16  years, 
commit  him  to  the  Preston  School  of  Indus- 
try for  the  period  of  Ids  minority.  It  Is 
further  provided  that  in  lieu  of  such  commit- 
ment, the  court  may  admonish  the  person 
and  dismiss  the  petition.  Section  8b  of  the 
act  provides  as  follows: 

"No  ward  of  the  juvenile  court  as  defined  im 
this  act  shall  be  taken  from  the  custody  of  his 
parent  or  legal  guardiao,  without  the  ctmsmt 
of  such  parent  or  guardian  unless  the  coart 
shall  find  such  parent  or  guardian  to  he  in- 
capable of  providing  or  to  have  failed  or  nejtlect- 
ed  to  provide  proper  maintenance,  trainins  and 
education  for  said  person;  or  unless  said  per- 
son has  been  tried  on  probation  in  said  cnsto-iy 
and  has  failed  to  reform,  or  unless  said  pnrra 
has  been  convicted  of  crime  by  a  jury,  or  unlen 
the  court  shall  find  that  the  welfare  of  said  per- 
son requires  that  his  custody  be  taken  boa 
said  parent  or  guardian." 
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It  will  be  noted  by  the  prorlsions  of  this 
section  that  where  the  parent  or  guardian  of 
a  minor  Is  deprived  of  his  or  her  custody, 
certain  findings  must  be  made  by  the  Juvenile 
court.  It  Is  complained  on  this  appeal  that 
the  court  made  no  fioding  sufficient  to  satiny 
cither  of  the  conditions  enumerated  in  the 
section,  and  we  think  that  the  apijcllant  is 
correct  in  that  assertion.  Wef  have  examined 
the  record  diligently,  which  covers  the  entire 
proceedings,  both  as  to  the  documents  filed, 
the  records  prepared,  and  testimony  heard. 
As  we  view  the  provisions  of  the  act,  it  is 
essential  that  the  court  make  such  findings 
as  are  required  by  section  9b  and  in  writing. 
In  section  16  of  the  same  act  It  is  provided: 

"The  orders  and  findings,  if  any,  of  the  su- 
perior court  in  all  cases  coming  under  the  pro- 
Tisions  of  this  act,  shall  be  entered  in  a  suit- 
able book  or  books  or  other  form  of  written 
record,  to  be  kept  for  that  pnmosc.  and  known 
as  the  'juvenile  court  record.'  and  the  court 
when  acting  under  this  act,  shall  be  called  the 
'juvenile  court.' " 

The  Attorney  General  concedes  that  If 
the  proceeding  under  the  Juvenile  act  is  to  be 
'regarded  as  criminal  and  the  commitment  of 
the  minor  is  to  be  regarded  as  punishment 
for  an  offense,  then  thefre  would  be  no  escape 
from  the  first  proposition  made  by  appellant 
that  the  constitutional  right  to  a  trial  by 
Jury  would  be  violated.  However,  the  At- 
torney Oenerars  position  (to  which  we  agree) 
is  that  a  formal  guardianship  by  the  state  is 
provided  for  only.  That  being  the  true  con- 
struction, the  provisions  of  section  9b  above 
quoted  are  harmonious  to  that  end.  In  other 
words,  there  would  lie  no  excuse  or  reason 
for  depriving  a  natural  guardian,  capable, 
able,  and  willing  to  train,  care  for,  and 
educate  the  minor,  of  the  custody  of  the  mi- 
nor unless  the  court  should  determine  that 
the  welfare  of  the  person  required  that  his 
custody  be  taken  away  from  the  parent  or 
guardian.  The  making  of  such  a  finding  we 
think  was  essential  to  sustain  a  valid  order 
of  commitment,  and  that  because  of  its  ab- 
sence the  judgment  should  be  reversed. 

The  Judgment  is  reversed,  and  the  matter 
remanded  to  the  Juvenile  court  for  rehearing. 

Wo  concur:  CONRET,  P.  J.;   SHAW,  J. 


(Xt  Oil.   App.  806) 

Ex  parte  BRODIE.    (Cr.  639.) 

(District  Court  of  Appeal,  Second  District, 

OaUfomia.    May  28,  1017.) 

In  tbo  matter  of  David  .  Brodie  a  person  un- 
der 21  years  of  age.  Petition  by  David  Brodie 
for  a  writ  of  habeas  corpus.    Petition  denied. 

Joseph  W.  Mowell,  of  Los  Angeles,  for  peti- 
tioner. U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  and  Thomas  Lee 
Woolwine,  Diat.  Atty.,  and  H.  S.  G.  McCartney, 
Deputy  Dis't.  Atty.,  both  of  Los  Angeles,  for  re- 
spondent. 

PER  CURIAM.  The  matter  of  the  regular- 
ity of  the  judgment  committing  the  minor  above 


mentioned  to  the  Preston  School  of  Industry 
was  before  this  court  in  criminal  case  No,  643, 
106  Pac.  605,  an  opinion  in  which  has  been 
this  day  filed,  reversing  the  judgment.  In  this 
proceeding  we  think  that  the  commitment  issued 
to  the  superintendent  of  the  Preston  School  of 
Industry  on  its  face  is  sufficient  to  warrant  the 
detention  of  the  minor.  The  prayer  of  the  pe- 
tition ia  therefore  denied,  and  it  is  ordered  that 
the  minor  'David  Brodie  remain  in  the  custody 
of  the  superintendent  of  the  Preston  School  of 
Industry  until  required  to  be  returned  to  the 
county  of  Los  Angeles  for  rehearing  on  the 
charge  upon  which  he  was  convicted,  or  until 
otherwise  discharged  by  law. 


(S3  Cal.  App.  7S6) 
FISSEL  et  al.  v.  MONROE.     (Civ.  1614.) 

(District  Court  of  Appeal.  Third   District, 
California.     May  28,  1917.). 

1.  Appbal  and  Erbor  «=»1047(2)— Pbejum- 
ciAL  Ebbob— Trial  by  Coubt— Failubc  to 
Rule  on  Admissibilitt  or  Evioknck. 

That  the  court  permitted  all  evidence  to  go 
in,  subject  to  a  ruling  to  be  made  at  the  argu- 
ment, was  not  prejudicial  error,  although  no 
such  ruling  was  made,  where  all  the  evidence 
upon  whi<£  defendant  relied  was  admitted  and 
was  before  the  court,  and  the  court's  finding  is 
supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4147.] 

2.  Fraudulent  Convetanoes  <S=s>148(2)  — 
Chanqb  of  Possession  —  Tbansfeb  or 
Right  to  Crop  Land. 

Where  a  lessee  transferred  to  his  sons  the 
right  to  crop  the  land,  because  he  was  unable 
to  do  so,  and  they  continued  in  actual  and  ex- 
clusive possession  until  after  the  crop  was  har- 
vested, there  could  be  no  change  of  possession 
of  the  crop,  and  Civ.  Code,  I  3440,  providing 
that  every  transfer  of  property  is  conclusively 
presumed  if  made  by  a  person  having  at  that 
time  the  possession  or  control  of  the  property, 
and  not  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change 
of  possession,  to  be  fraudulent,  and  therefore 
void  against  those  who  are  his  creditors  while 
he  remains  in  possession,  was  inapplicable,  and 
the  lessor  would  have  no  right  to  the  crop  on 
that  account. 

[Ed.  Note.— B\)r  other  cages,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  459.] 

Appeal  from  Superior  Court,  Tolo  County ; 
W.  A.  Anderson,  Judge. 

Action  by  A.  W.  Fissel  and  another  against 
J.  W.  Monroe.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Afllrmed. 

E.  E.  Gaddls,  of  Woodland,  for  appellant 
Arthur  C.  Huston  and  Harry  L.  Huston,  both 
of  Woodland,  for  respondents. 

CHIPMAN,  P.  J.  Olie  first  paragraph  of 
the  verified  complaint  is  as  follows: 

"That  on  the  24th  day  of  July,  1915,  at  and 
in  the  county  of  Yolo,  state  of  California,  plain- 
tiffs were  the  owners  and  in  the  possession,  and 
at  the  time  of  the  filing^  of  this  complaint  are 
the  owners,  of  the  following  described  goods  ari 
chattels,  of  the  value  of  ?700,  to  wit:  640  sacUs 
of  barley." 

It  is  then  alleged  that  defendant  wrong- 
fully took  said  goods  from  the  possession  of 
plaintiffs,  that  demand  was  made  of  defend- 
ant for  the  possession  thereof,  which  was  re> 
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fused,  and  that  plaintiffs  are  damaged  In  the 
sum  of  $700. 

Defendant  answered: 

"(IJ  That,  as  to  the  allegations  of  paragraph  1 
of  said  complaint,  this  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient 
to  enaUe  him  to  answer  the  same,  and,  placing 
his  denial  upon  that  ground,  denies  generally 
and  specifically  each  and  all  and  every  of  the 
allegations  therein  contained." 

He  denied  that  he  "wrongfully  took"  said 
•or  any  sacks  of  barley  from  the  possession  of 
plaintiffs,  denied  that  plaintiffs  made  any  de- 
mand for  the  possession  thereof,  and  denied 
that  defendant  refused  to  deliver  possession 
thereof.  The  allegation  as  to  damage  was 
also  denied. 

The  court  found  "that  all  of  the  aUegaUons 
of  the  complaint  are  true,"  and  "that  all  of 
the  allegations  of  the  answer  are  untrue." 
Judgment  was  entered  In  favor  of  plaintiffs 
for  $700,  from  which  defendant  prosecutes 
this  appeal. 

While  it  does  not  appear  from  the  plead- 
ings, reference  Is  made  In  the  record  to  the 
fact  that  defendant  Is  sheriff  of  Tolo  county, 
and  that  his  possession  and  subsequent  sale  of 
the  barley  were  by  virtue  of  a  writ  of  attach- 
ment Issued  in  an  action  in  which  D.  A.  Cur- 
tin  was  plaintiff  and  E.  L.  Flssel,  the  father 
of  plaintiffs  was  defendant 

It  la  stated  in  appellant's  brief  that  the 
principal  point  urged  on  the  appeal  "Is  as  to 
the  insufficiency  of  the  evidence  to  sustain 
the  decision."  The  transfer  of  the  barley  in 
question  from  B.  L.  Flssel  to  the  plaintiffs, 
as  will  be  hereinafter  specifically  set  forth, 
is  claimed  to  have  been  presumptively  fraud- 
ulent because  not  accompanied  by  an  immedi- 
ate delivery,  and  was  not  followed  by  an  ac- 
tual and  continued  change  of  possession,  as 
required  by  section  3440  of  the  Civil  Code. 

Preliminarily  respondents  raise  the  point 
that  plaintiffs'  ownership,  as  alleged  in  para- 
graph 1  of  the  complaint,  must  be  held  not 
to  be  denied.    As  to  this  they  say: 

"If  the  defendant  claimed  to  be  the  owner, 
he  could  not  deny  ownershij)  in  the  plaintiffs  for 
want  of  information" — citing  Bartlett  Estate 
Co.  V.  rraser,  11  Cal.  App.  373,  105  Pac  130. 

For  four  or  five  years  prior  to  the  transac- 
tion Involved  herein,  which  occurred  in  1915, 
E.  L.  Flssel,  his  wife  and  their  two  sons,  re- 
spondents herein,  were  living  on  a  tract  of 
land  called  the  Ludden  place,  which  the  fa- 
ther had  leased  from  the  ovraer.  He  was 
also,  under  a  verbal  lease  from  year  to  year, 
farming  a  piece  of  land  known  as  the  Elmore 
place,  the  two  tracts  being  in.  close  proximity 
to  each  other,  the  rental  for  the  Elmore  place 
being  one-third  of  the  crop  raised.  About 
March  2  or  3,  1015,  the  father,  E.  U  Flssel, 
was  sick  at  his  home  on  the  Ludden  place. 
The  respondents  and  Sherman  Hiddleson  and 
J.  T.  Young,  two  employes  of  Mr.  B^sel,  Sr., 
were  in  the  bedroom  where  the  father  was  ly- 
ing. As  to  the  conversation  occurring  there, 
A.  W.  Flssel  testified: 

"My  father  said  he  couldn't  do  any  more,  he 
was  too -sick,  and  for  me  to  go  ahead  and  put 


the  crop  in,  I  and  my  brother,  and  settle  the 
bills  that  was  against  the  crop,  and  if  theie 
was  anything  left,  why,  it  was  to  be  mine  and 
my  brother's.  Q.  Well,  did  he  say  what  ranch? 
A.  He  said  the  Elmore  ranch." 

C.  R.  Flssel  testified: 

"iij  father  just  told  ua  to  go  ahead  and  pat 
in  the  crop  and  we  oould  have  it." 

3.  T.  Young's  version  of  the  conversation 
was  that: 

"Mr.  Fissel  •  •  •  told  the  two  sons  if  they 
took  the  Ludden  or  the  Elmore  place  and  i^at 
the  crop  in  it  was  tiielrs  for  paying,  the  bills 
against  the  crop,  and  the  boys  said  they  would 
take  it" 

The  witness  Hiddleson  said: 

"I  went  in  there  to  see  him  and  they  waa 
talking  about  the  crop,  and  he  told  the  boys  if 
they  would  take  the  Elmore  ranch  and  put  in 
the  crop  and  pay  the  bills  they  could  have  what 
they  made." 

Pursuant  to  the  above-detailed  conversa- 
tion, plaintiffs  plowed  the  balance  of  the 
land,  about  half  of  it  having  been  theretofore 
plowed  by  the  elder  EisseL  They  sowed  and 
cultivated  the  grain  and  harvested  the  crop. 

The  position  taken  by  appellant  is  that  the 
plowing  by  the  father  of  50  acres  (the  ea.- 
tire  field  being  100  acres)  was  of  the  value 
of  $1.50  per  acre,  or  $75,  that  this  constituted 
personal  property  and  was  the  leasehold  in- 
terest of  El  Ia  Fissel,  and  that  the  transfer 
of  this  leasehold  Interest  was  without  con- 
sideration, citing  Jeffers  v.  Easton,  113  CaL 
352,  46  Paa  680;  Comm.  Bank  v.  Pritchard, 
126  Cal.  606,  59  Pac.  130;  Bamnm  v.  Codh- 
rane,  143  Cal.  645,  77  Pac.  656.  Respondents 
cont^id  that  there  was  no  transfer  of  any 
leasehold  Interest,  the  transaction  being 
nothing  more  that  a  mere  cropping  contract 
citing  Walls  T.  Preston,  25  CaL  60,  64. 

The  testimony  relied  upon  by  appellant  as 
bringing  the  case  within  the  purview  of  sec- 
tion 3440  of  the  Civil  Code  la  sUted  by  him 
substantially  as  follows:  The  barley  seized 
by  appellant  was  raised  on  the  Elmore  place 
in  1915.  Albert  W.  FiSsel,  then  25  years  of 
age,  was  immarried,  and  had  lived  with  his 
parents  since  attaining  his  majority,  about  6 
years.  He  owned  one  horse,  a  couple  of  mules 
(which  were  not  work  animals  In  1015),  some 
carpenter  tools  and  farm  Implements,  con- 
sisting of  a  four-gang  plow.  C.  R.  Fissel  was 
23  years  of  age,  and  was  also  unmarried. 
He  owned  one  mule  3  years  old  that  bad 
never  been  worked.  He  had  no  money  in 
bank,  nor  had  bis  brother,  as  far  as  he  knew. 
The  feed  for  the  animals  used  in  plowing 
the  balance  of  the  field,  as  well  as  the  ani- 
mals themselves  and  all  Implements  used, 
were  furnished  by  E.  L.  Fissel  from  the  Lud- 
den place,  and  the  teams  and  men  employed 
in  the  work  were  boarded  by  him.  Appel- 
lants boarded  with  their  parents,  the  mother 
did  the  cooking  and  the  father  purchased  the 
groceries.  Appellant  states  that  the  sacks 
in  which  the  barley  was  placed  were  pur- 
chased by  the  father,  but  A,  W.  Flssel  testi- 
fied that  he  paid  $40  and  owed  $35  for  them, 
and  that  be  had  a  settlement  with  the  man 
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from  whom  he  bought  the  sacka  At  the  time 
of  the  purported  transfer  the  father  was  in- 
debted in  divers  sums  of  money  of  no  consid- 
erable amount 

Respondents'  position  is  that  the  only  thing 
transferred  to  them  by  their  father  was  the 
right  to  plant  a  crop  of  barley;  that  the 
property  in  question  was  not  in  existence  at 
the  time  of  the  transfer,  and  therefore  the 
transfer  does  not  fall  within  the  provisions 
of  said  section  3440;  that  there  could  be  no 
Immediate  delivery  and  no  actual  and  con- 
tinned  change  of  possession  of  that  which 
was  not  yet  in  being. 

There  was  evidence  that  plaintiffs  did  the 
necessary  plowing  of  the  land  with  a  tractor 
for  the  hire  of  which  they  paid;  they  also 
hired  the  harvesting  and  threshing  done  and 
paid  for  It,  both  of  them  assisting  in  the 
work;  they  hauled  the  barley  to  the  ware- 
house, setting  apart  the  rentals  and  mark- 
ing the  sacks  with  the  name  of  the  owner  of 
the  land.  "With  the  exception  of  the  50  acres 
plowed  by  their  father,  which  was  replovired 
by  plaintiffs,  substantially  all  the  cost  of 
producing  the  crop  was  borne  by  plaintiffs. 
The  seed  used  was  in  the  granary  taken  from 
the  Eilmore  place,  and  plaintiffs  replaced  it 
out  of  the  crop  raised  by  them. 

Defendant  made  no  claim  of  ownership  In 
himself  or  any  other  person,  and  it  Is  very 
doubtful  whether,  under  the  form  of  his 
answer,  there  was  a  sufBcient  denial  of  the 
averments  of  the  verified  complaint  alleging 
ownership  of  the  barley  in  plaintiffs.  How- 
ever, the  facts  constituting  the  basis  of  plain- 
tUfs*  dalm  of  ownersbip  were  all  brought 
out  by  plaintiffs,  apparently  disregarding 
th^r  objection  that  the  issue  of  ownership 
was  not  raised  by  the  pleadings.  Actual 
fraud  was  not  alleged  by  defendant,  and  at 
the  trial  defendant's  counsel  expressly  dis- 
claimed that  actual  fraud  in  any  way  taint- 
ed the  transaction.  Xeither  did  defendant  in 
his  answer  deny  the  taking  otherwise  than 
by  denying  that  he  "unlawfully  took"  pos- 
session of  the  barley.  Nor  did  he  by  his 
answer  Justify  the  taking  as  sheriff  or  other- 
wise. The  fact  that  he  did  take  possession, 
after  the  barley  was  harvested,  under  a  writ 
of  attachment  at  the  suit  of  a  creditor  of 
plaintiffs'  father  and  sold  the  barley  under 
execution  In  that  suit  was  brought  out  by 
plaintiffs  In  establishing  their  case,  defend- 
ant objecting,  and  contending  that,  as  he 
sued  as  an  individual,  evidence  that  he  acted 
In  his  offldal  capacity  as  sheriff  was  imma- 
terial, irrelevant,  and  incompetent  In  his 
cross-examination  of  plaintiffs'  witnesses, 
who  testified  to  what  occurred  between  the 
father  and  his  sons  when  the  transaction  was 
entered  into,  defendant  sought  to  show  that 
it  was  colorable  and  void  as  to  creditors,  un- 
der section  3440  of  the  Civil  Ck>de,  and  In 
the  course  of  the  examination  the  relation  of 
the  imrtles  and  the  circumstances,  above  re- 
ferred to,  surrounding  the  transaction  were 
developed  over  plaintiffs'  objection  that  nel- 
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ther  actual  nor  presumptive  fraud  could  be 
shown  under  the  pleadings. 

[1]  The  court  seems  to  have  entertained 
scNue  doubt  as  to  the  correctness  of  the  the- 
ories respectively  advanced  by  the  parties 
and  allowed  all  the  evidence  to  go  in,  subject 
to  a  ruling  to  be  made  at  the  argument  of 
the  case.  No  ruling  was  made,  and  the  rec- 
ord contains  no  intimaticm  of  the  court's 
opinl<m  other  than  as  found  in  Its  omnibus 
finding  "that  all  of  the  allegations  of  the 
complaint  are  true  and  all  the  allegations  of 
the  answer  are  untrue."  In  Raymond  v. 
Olover,  122  Cal.  471,  476,  65  Pac.  39S,  400, 
the  trial  court  failed  to  pass  upon  the  ad- 
missibility of  certain  evidence  which  was 
taken  subject  to  a  subsequent  ruling  as  to 
such  admissibility.  It  was  pointed  out  that 
the  Supreme  Ck)urt  "has  repeatedly  discour- 
aged the  practice  of  deferring  rulings  upon 
the  admissibility  of  proffered  evidence,  but 
that  to  do  so  is  not  necessarily  erroneous." 
The  court,  however,  held  that  the  failure  to 
rule  was  error  in  that  case  because  the  ob- 
jecting party  was  deprived  of  an  opportunity 
to  rebut  the  evidence  that  had  been  received 
under  objection.  In  the  present  case  all  the 
evidence  upon  which  defendant  relied  was 
admitted  and  was  before  the  court,  and  If 
the  finding  of  the  court  has  support  in  the 
evidence,  we  cannot  see  that  there  was  prej- 
udicial error  in  the  court's  failure  to  an- 
nounce its  ruling  on  certain  evidence. 

Plssel,  Sr.,  had  the  undoubted  right  to 
transfer  to  his  sons,  plaintiffs,  the  privilege 
of  cropping  the  Mmore  place  subject  to  the 
terms  of  his  lease,  and  unless  he  was  at  the 
time  insolvent  or  contemplated  insolvency) 
of  which  there  Is  nMther  evidence  nor  claim 
made  by  defendant,  he  could  do  this  volun- 
tarily and  without  a  valuable  consideration. 
Civ.  Code,  §  3442.  Defendant  relies  wholly 
upon  the  claim  that  the  transfer  was  pre- 
sumptively fraudulent  under  section  3440  of 
the  Civil  Code,  which  provides  as  follows: 

"Every  transfer  of  personal  property  •  «  • 
is  conclusively  presumed,  if  made  by  a  persim 
having  at  the  time  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and 
conUnned  change  of  possession  of  the  things 
transferred,  to  be  fraudulent,  and  therefore  void, 
against  those  who  are  his  creditors  wliile  he 
remains  in  possession,"  etc. 

[2]  We  are  unable  to  see  how  this  section  of 
the  Civil  Code  can  be  made  applicable  to  the 
facts  In  this  case.  B.  L.  Flssel  transferred 
nothing  to  plaintiffs  but  the  right  to  crop  the 
land,  and  so  far  as  that  part  of  the  transac- 
tion is  concerned  the  plaintiffs  went  Into  im- 
mediate actual  possession  and  continued  in 
actual  and  exclusive  possession  until  after 
the  barley  was  harvested  and  until  It  was 
taken  Into  plaintiffs'  possession.  The  prop- 
erty now  In  question  was  not  In  existence 
when  the  transfer  of  the  right  to  crop  tha 
land  was  made,  and,  of  course,  was  not 
and  could  not  then  be  in  the  possession  of 
the.  transferor.  For  like  reason  there  could 
be  no  actual  and  continued  change  of  pos- 
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session  of  this  nonezlstoit  property.  Plain- 
tiffs took  the  land  early  In  the  season  of 
1916,  prepared  It  for  seeding  by  their  own 
labor,  seeded  it,  and  afterwards  harvest- 
ed the  grain,  all  at  their  own  cost  and 
expense.  The  property  Involved  had  not 
even  a  potential  existence  and  constituted 
ho  part  of  anything  transferred  to  plalntlfTs. 

It  was  held,  In  O'Brien  v.  Ballon,  116  Cal. 
818,  48  Pac.  130,  where  a  growing  crop  of 
wheat  was  sold,  that: 

"Growing  crops  are  chattels  not  susceptible 
of  delivery  until  harvested,  and  are  not  'in  the 
possession  or  under  the  control  of  the  vendor' 
within  the  meaning  of  the  statute  requiring  an 
immediate  delivery  and  continued  change  of 
possession.  Davis  v.  McFarlane,  37  Cal.  634, 
99  Am.  Dec.  340.  When  the  crop  was  harvest- 
ed, it  was  the  duty  of  plaintifE  to  take  immedi- 
ate possession  of  the  grain  and  to  retain  such 
possession." 

This  was  done  by  plaintiff  In  that  case, 
and  the  contract  of  sale  was  held  "not  void 
under  the  statute  of  frauds." 

We  attach  no  Importance  to  such  facts  as 
that  plaintiffs  were  allowed  to  live  with  their 
father  while  putting  in  and  harvesting  the 
crop,  that  they  had  but  little  money,  and 
that  they  used  some  of  the  farm  Implements 
and  work  animals  that  were  on  the  Ludden 
place.  The  evidence  was  that  plaintiffs'  fa- 
ther had  nothing  to  do  with  making  the  crop; 
ttiat  plaintiffs,  through  their  own  labor  and 
resources  and  the  credit  they  enjoyed  in  the 
neighborhood,  had  no  diiflculty  in  producing 
the  crop  and  meeting  their  obligations  with- 
ont  the  aid  of  their  father.  W!e  think  that 
the  evidence  was  sut&clent  to  support  the 
finding  that  plaintiffs  are  the  owners  of  the 
property  in  question  iinaffected  by  the  claims 
of  any  creditors  of  E.  L.  Flssel,  plaintiffs' 
vendor. 

The  Judgment  is  affirmed. 

We  concur:  HAHT,  J.;  BURNETT,  J. 

(IT  Wash.  333) 

VTRGE6  T.  B.  F.  GREGORY  CO.,  Inc. 

(No.  14007.) 

(Supreme  Court  of  Washington.    July  21, 1917.) 

MoRTOAOEs  ®=>549  —  Pdrchasbb  at  Sale  — 

Right  to  Coli^ct  Rents. 
Under  Rem.  Code  1915,  H  600-602,  as  to 
rights  of  purchaser  between  foreclosure  sale 
and  redemption,  decree  and  sale  do  not  put  an 
end  to  tenancy  under  lease  in  force  at  time  of 
■ale,  and  purchaser  may  recover  of  tenant  rent 
at  least  until  expiration  of  redemption  period, 
since  until  that  time  he  is  not  the  absolute  own- 
er, but  bis  rights  are  subject  to  those  of  teqant 
to  remain  In  possession  on  payment  of  rent 
specified  in  lease. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1567.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  William  Vlrges,  as  trustee, 
against  the  E.  F.  Gregory  Company,  Incorpo- 
rated. From  judgment  In  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 


C.  M.  Rlddell  and  Jno.  A.  Shackleford,  both 
of  Tacoma,  for  appellant  Bnrkey,  O'Brien 
St  Burkey,  of  Tacoma,  fen:  respondent. 

PARKER,  J.  This  is  an  action  wherein 
the  plaintiff,  Virges,  as  trustee,  the  pur- 
chaser of  real  property  at  a  mortgage  fore- 
closure sale,  seeks  recovery  of  rent  from  de- 
fendant, the  E.  F.  Gregory  Company,  In- 
corporated, the  tenant  of  the  property  during 
the  redemption  period  follawlng  the  sale,  bas- 
ing his  right  of  recovery  upon  the  terms  of 
the  lease  under  which  E.  F.  Gregory  Com- 
pany, Incorporated,  was  in  possession  of  the 
property  as  tenant  at  the  time  of  the  sale, 
and  which  by  its  terms  would  not  expire  un- 
til long  after  the  expiration  of  the  redemption 
period.  The  controlling  question  presented 
for  our  consideration  is  whether  or  not  the 
foreclosure  decree  and  the  sale  had  in  pursu- 
ance thereof  put  an  end  to  the  tenancy  of  the 
E.  F.  Gregory  Company,  Incorporated,  under 
its  lease  at  the  time  of  the  sale,  and  as  to 
whether  or  not  Virges,  as  purchaser  at  the 
sale,  can  enforce  payment  of  rent  from  E.  F. 
Gregory  Company,  Incorporated,  under  the 
terms  of  the  lease  during  the  redemption 
period. 

The  controlling  facts  are  not  in  dispute, 
and  may  be  summarized  as  follows:  The 
property  involved  is  a  suite  of  office  rooms 
In  the  National  Realty  Company's  building  in 
Tacoma.  On  December  25,  1811,  the  Nation- 
al Realty  Company  executed  and  delivered 
to  Hans  Pederson  a  mortgage  npon  lots  9 
and  10,  block  1103,  Tacoma,  and  its  building 
thereon  situated,  being  the  building  here  In 
question,  to  secure  an  indebtedness  of  $100,- 
000  owing  to  him  by  that  company,  which 
mortgage  was  duly  recorded  In  the  oflSce  of 
the  auditor  of  Pierce  county  on  the  following 
day.  This  mortgage  was  thereafter  duly  as- 
signed by  Pederson  to  the  B.  I.  Da  Pont  de 
Nemours  Powder  Company.  On  April  1, 
1913,  the  National  Realty  Company  and  E. 
P.  Gregory  Company,  Incorporated,  entered 
into  a  written  lease  contract  by  which  the 
realty  company  demised  and  let  to  B<.  F. 
Gregory  Company,  Incorporated,  the  suite 
of  offices  here  in  question  for  the  term  of  ten 
years  at  a  monthly  rental  of  $150  per  month 
for  the  first  five  years  and  at  $165  per  month 
for  the  remaining  five  years,  the  E.  F.  Greg- 
ory Company,  Incorporated,  agreeing  to  pay 
such  rent  This  lease  contract  was  duly  ex- 
ecuted by  both  parties  by  signing  and  ac- 
knowledging the  same.  It  was  never  record- 
ed in  the  auditor's  office  of  Pierce  county. 
It  has  remained  in  full  force  and  effect  at  all 
times  since  its  execution,  unless  It  be  held 
that  the  tenancy  thereunder  was  terminated 
by  the  foreclosure  proceedings  hereinafter  no- 
ticed, either  at  the  time  of  the  sale  thereunder 
or  at  the  expiration  of  the  redemption  period 
following  such  sale.  On  June  1,  1914,  the 
National  Realty  Company  executed  and  de- 
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Mvered  to  the  plaintiff,  Virges,  as  trustee,  a 
mortgage  upon  these  same  lots  and  the  build- 
ing thereon  situated  to  secure  an  Indebted- 
ness of  $20,000  owing  to  him  from  that  com- 
pany, which  mortgage  was  duly  recorded  In 
the  office  of  the  auditor  of  Pierce  county  on 
the  same  day.  On  March  30,  1915,  the  pow- 
der company  commenced  an  action  in  the 
superior  court  for  Pierce  county,  seeking 
foreclosure  of  the  mortgage,  which  had  been 
assigned  to  it  by  Pederson,  making  Virges, 
whose  subsequent  mortgage  had  been  re- 
corded, a  defendant  Notice  of  the  pendency 
of  that  action  was  duly  filed  In  the  office 
of  the  auditor  of  Pierce  county  on  the  day  of 
its  commencement.  E.  F.  Gregory  Company, 
Incorporated,  was  not  made  a  defendant  in 
that  action,  unless  it  in  efFect  became  such 
and  would  be  bound  by  the  decree  to  be  ren- 
dered therein  by  reason  of  the  fact  that  its 
lease  was  executed  subsequent  to  the  powder 
company's  mortgage  and  was  not  recorded  in 
the  office  of  the  auditor  of  Pierce  county. 
Tlrges  filed  his  answer  and  cross-complaint  In 
that  action,  seeking  foreclosure  of  tils  mort- 
gage, claiming  that  it  was  in  fact  a  superior 
lien  to  that  of  the  powder  company's  mortgage 
because  of  an  agreement  entered  Into  between 
Pederson  and  the  National  Realty  Company 
of  which  the  powder  company  had  notice 
when  it  acquired  the  mortgage.  On  Februa- 
ry 15,  1916,  a  decree  was  entered  in  that  ac- 
tion, foreclosing  both  the- powder  company's 
and  Virges'  mortgage.s,  decreeing  Virges' 
mortgage  to  be  a  superior  lien  to  that  of  the 
powder  company's  mortgage,  though  subse- 
quently executed,  ordering  the  sale  of  the 
lots  and  the  building  thereon  and  the  appli- 
cation of  the  proceeds  thereof:  First,  to  the 
payment  of  the  costs  of  the  action,  including 
the  expenses  of  the  receiver  incurred  inci- 
dent to  the  foreclosure;  second,  to  the  pay- 
ment of  the  amount  decreed  due  upon  Virges' 
mortgage;  and,  third,  to  the  payment  of  the 
amount  decreed  to  be  due  upon  the  powder 
company's  mortgage.  Execution  was  duly  is- 
sued and  sale  of  the  property  made  on  July 
1,  1916,  Virges  becoming  the  purchaser  of 
the  whole  of  the  property  for  the  sum  of 
$45,083,  which  proved  to  be  only  sufficient  to 
pay  the  costs  of  the  action,  the  expenses  of 
the  receivership  incident  thereto,  and  the 
amount  then  due  upon  Virges'  mortgage,  leav- 
tug  the  amount  due  upon  the  powder  com- 
pany's mortgage  wholly  unpaid.  Thereupon 
a  certificate  of  sale  was  duly  issued  to  Virges, 
entitling  him  to  a  deed  for  the  property  at 
the  expiration  of  one  year  thereafter  under 
section  603,  Rem.  Code,  if  no  redemption  be 
made  in  the  meantime.  If  any  explanation 
Is  here  needed  showing  the  cause  of  the  prop- 
erty selling  for  such  a  small  sum,  it  is  found 
In  the  fact  that  there  was  a  mortgage  upon 
the  property  to  secure  an  indebtedness  of 
(375,000  which  was  prior  and  superior  to  the 
mortgages  of  Virges  and  the  powder  com- 
pany; the  sale  under  the  foreclosure  neces- 
larlly  being  made  subject  to  that  mortgage. 


The  B.  F.  Gregory  Company,  Incorporated, 
had  paid  rent  luder  its  lease  up  to  July  1, 
1916,  the  date  of  the  foreclosure  sale  made 
to  Virges.  Proceeding  upon  the  theory  that 
its  tenancy  was  terminated  on  that  date  by 
virtue  of  the  foreclosure  sale,  the  E.  F.  Greg- 
ory Company,  Incorporated,  refused  to  pay 
rent  to  Virges  as  stipulated  In  the  lease,  bat 
offered  to  pay  a  lesser  amount,  which  it 
claimed  was  a  reasonable  rental  value  of  the 
offices  It  was  occupying  and  had  theretofore 
occupied  under  the  lease.  In  September, 
1916,  Virges  commenced  this  action,  seeking 
recovery  of  rent  from  the  E.  F.  Gregory  Com- 
pany, Incorporated,  for  the  months  of  July 
and  August,  1916,  at  the  rate  of  $160  per 
month,  resting  his  right  of  recovery  upon 
the  terms  of  the  lease  under  which  the  E.  F. 
Gregory  Company,  Incorporated,  had,  prior 
to  the  sale,  been  holding,  which  had  not  by 
Its  terms  then  expired,  and  which  Virges 
Insists  continued  In  full  force  and  effect  at 
least  until  the  expiration  of  the  redemption 
period,  and  that  he,  as  purchaser  at  the  fore- 
closure sale,  became  entitled  to  rent  from 
E.  F.  Gregory  Company,  Incorporated,  In  pur- 
suance of  the  terms  of  the  lease,  under  the 
provisions  of  sections  600,  602,  Rem.  Code. 
Trial  In  the  superior  court  upon  the  merits 
without  a  Jury  resulted  in  Judgment  in  favor 
of  Virges  and  against  E.  F.  Gregory  Com- 
pany, Incorporated,  as  prayed  for,  from 
which  it  has  appealed  to  this  court. 

It  is  contended  in  appellant's  behalf  that 
the  decree  foreclosing  the  powder  company's 
mortgage  and  the  sale  made  thereunder  had 
the  effect  of  terminating  appellant's  tenancy 
under  the  lease.  This  contention  is  rested 
upon  the  theory  that  appellant  was  in  ef- 
fect a  party  to  that  action,  arid  became  bound 
by  the  decree  rendered  therein  under  the 
provisions  of  section  243,  Rem.  Code,  relating 
to  the  notice  of  pendency  of  actions;  its 
lease  being  subsequent  and  inferior  to  the 
powder  company's  mortgage,  and  not  record- 
ed prior  to  the  filing  of  the  notice  of  the  pend- 
ency of  the  action.  We  shall  assume  that  the 
decree  has  the  effect  of  terminating  appel- 
lant's tenancy  under  its  lease  upon  the  ex- 
piration of  the ,  redemption  i)erlod,  If  there 
be  no  redemption  In  the  meantime,  because 
of  the  complete  divesting  of  the  realty  com- 
pany of  its  title  at  that  time  when  resi>ondent 
as  purchaser  at  the  foreclosure  sale  would 
be  entitled  to  a  deed.  We  leave  this  question 
undecided  here,  however,  since  It  becomes  un- 
necessary to  here  decide  it  in  view  of  our  con- 
clusion that  respondent's  rights  under  his 
certificate  of  purchase  during  the  redemption 
period  are  not  those  of  an  absolute  owner, 
but  subject  to  the  right  of  appellant  to  re- 
main in  possession  upon  payment  to  him  of 
the  rent  specified  tn  the  lease.  The  realty 
company's  right  of  redemption,  appellant's 
right  of  possession  under  the  lease,  and  the 
limitation  upon  respondent's  right  of  posses- 
sion and  use  of  the  property  during  the  re- 
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demptlon  period  are  prescribed  by  the  follow- 
ing provisions  of  Rem.  Code : 

"Sec.  600.  The  purchaser,  from  the  time  of 
the  sale  until  the  redemption,  and  the  redemp- 
tioner  from  the  time  of  his  redemption  until  an- 
other redemption,  except  as  hereinafter  provid- 
ed, is  entitled  to  receive  from  the  tenant  in 
possession  the  rents  of  the  property  sold,  or  the 
value  of  the  use  and  occupation  thereof.  But 
-when  any  rents  or  profits  have  been  received  by 
such  person  or  persons  thus  entitled  thereto, 
from  the  property  thus  sold,  preceding  the  re- 
demption thereof  from  him.  the  amount  of  such 
rents  and  profits,  over  and  above  the  expenses 
paid  for  operating,  caring  for,  protecting  and 
insuring  the  property,  shall  be  a  credit  upon 
the  redemption  monev  to  be  paid;    •    •    * 

"Sec.  601.  Until  the  expiration  of  the  time 
allowed  for  redemption  the  court  may  restrain 
the  commission  of  waste  on  the  prop- 
erty.   ♦    •    • 

"Sec.  602.  The  purchaser  from  the  day  of  sale 
until  a  resale  or  redemption,  and  the  redemp- 
tioner  from  the  day  of  his  redemption  until 
another  redemption,  shall  be  entitled  to  the  pos- 
session of  the  property  purohascd  or  redeemed. 
unless  the  same  be  in  the  possession  of  a  ten- 
ant holding  under  an  unexpired  lease,  and  in 
such  case  shall  bo  entitled  to  receive  from  such 
tenant  the  rents  or  the  value  of  the  use  and 
occupation  thereof  during  the  period  of  redemp- 
tion.   •    *    •" 

Other  portions  of  these  sections  are  not 
material  to  our  present  Inquiry. 

It  seems  plain  to  us  that  whatever  our  con- 
clusion might  be  touching  the  termination  of 
appellant^s  tenancy  under  the  lease  upon 
the  complete  vesting  of  the  title  of  the  prop- 
erty In  respondent  at  the  expiration  of  the 
redemption  period,  appellant's  tenancy  was 
not  terminated  so  as  to  digest  It  of  the 
right  to  continue  In  possession  under  Its  lease 
or  absolve  It  from  the  obligation  to  pay  rent 
as  therein  agreed,  by  the  mere  sale  of  the 
property  to  respondent  under  the  foreclosure 
decree  on  July  1,  1916.  Nothing  could  seem 
plainer  than  that  respondent's  rights  during 
the  redemption  period  were  not  those  of  an 
absolute  owner,  as  they  ordinarily  would  be 
following  the  sale  In  the  absence  of  a  redemp- 
tion statute.  He  was  not  entitled  to  posses- 
sion as  against  appellant,  it  being  "a  tenant 
b<ddlng  under  an  unexpired  lease."  True 
he  was  entitled  to  collect  the  rent  due  from 
appellant  under  the  lease,  but  he  was  also 
bound  to  account  for  the  rent  so  collected  to 
the  owner,  the  realty  company.  If  redemption 
be  made  within  the  year  prescribed  therefor. 
Manifestly  be  would  collect  such  rent,  not 
only  for  himself,  but  also  In  a  sense  as 
trustee  for  the  realty  company  during  the  re- 
demption period,  and  be  subject  to  account 
therefor  as  the  statute  prescribes,  if  redemp- 
tion be  made.  He  might  also  be  restrained 
by  the  court  from  "the  commission  of  waste 
on  the  property"  during  the  redemption  peri- 
od. These  considerations  it  seems  to  us  all 
bat  conclusively  argue  that  the  tenancy  of 
ai^ellant  under  its  lease  was  not  terminated 
by  the  mere  sale  of  the  property  to  respond- 
ent on  July  1,  1916.  lb  follows  that  appel- 
lant as  tenant  under  the  unexpired  lease 
could  in  no  event  be  evicted  by  respondent 
under  any   different  circumstances   than   it 


could  be  by  the  realty  con^any  until  respond- 
ent's title  was  perfected  by  deed  at  the  ex- 
piration of  the  redemption  period.  If  this 
were  not  so  and  the  tenancy  was  terminated 
by  the  mere  sale  at  the  commencement  of  the 
redemption  period  and  the  realty  company 
should  redeem  within  that  period,  It  would 
find  the  tenancy  terminated  years  before  the 
expiration  of  the  lease,  though  title  to  the 
property  bad  never  passed  out  of  him.  It 
seems  to  us  that  these  redemption  statutory 
provisions  preserve  a  tenancy  such  as  is  here 
involved,  at  least  until  the  purchaser  at  an 
execution  sale  may,  by  virtue  of  his  title 
paramount,  acquired  at  the  end  of  the  re- 
demption period,  be  enabled  to  evict  the 
tenant. 

The  decisions  of  this  court  in  Hardy  v. 
Herriott,  U  Wash.  460,  39  Pac.  958,  and 
Knlpe  V.  Austin,  13  Wash.  189,  43  Pac  25, 
44  Pac.  531,  may,  if  read  superficially,  seem 
out  of  harmony  with  this  conclusion,  but  they 
are  plainly  not  so  when  read  in  the  light  of 
the  redemption  statute  there  under  consider- 
ation, which  statute,  as  was  there .  held, 
gave  the  purchaser  at  an  execution  sale  the 
absolute  right  to  collect  and  retain  the  rents 
and  profits  of  the  property  during  redemption 
period  without  any  obligation  to  account 
therefor  to  the  owner  upon  redemption  be- 
ing made^  But  evea  under  that  redemption 
statute  the  decisicms  of  this  court  hold,  in 
efTect,  that  the  purchaser's  title  did  not  be- 
come absolute  until  the  expiration  of  the 
period  of  redemption.  Hays  v.  Merchants' 
Bank  of  Port  Townsend,  10  Wash.  573,  39 
Pac.  98;  Hays  t.  Merchants'  National  Bank 
of  Port  Townsend,  14  Wash.  192,  44  Pac.  137 ; 
Carroll  ▼.  Hill  Tract  Improvement  Co.,  44 
Wash.  569,  574,  87  Paa  836.  The  above- 
quoted  provisions  of  our  present  redemption 
statute  were  not  adopted  until  1S99;  the 
decisions  above  cited  dealing  with  the  rights 
of  purchasers  at  execution  sales  under  the 
prior  statute.    liaws  of  1899,  pp.  92,  93. 

In  2  Tiffany,  Landlord  and  l>Hiant,  at  page 
1297,  that  learned  author  observes: 

"The  paramount  title  to  which  the  tenant 
yields  must  involve  a  present  right  of  posses- 
sion in  the  person  asserting  it,  and  there  is  no 
eviction  if  tiie  tenant  yields  possession  to  one 
having  a  right  to  possession  merely  at  some  fu- 
ture day.  Accordingly,  it  has  been  decided  that 
a  tenant  yielding  possession  on  demand  to  a 
purchaser  at  foreclosure  sale,  before  the  latter 
had  received  his  deed  or  the  sale  to  him  had 
been  confirmed,  could  not  claim  to  have  been 
evicted." 

It  would  seem  to  follow  from  this  view 
of  the  law,  which  we  deem  sound,  that  the 
right  or  title  acquired  by  respondent  by  his 
purchase  at  the  foreclosure  sale  on  Jtily  1, 
1916,  in  no  event  became  paramount  to  the 
right  of  appellant  under  its  lease  during  the 
redemption  period,  and  that  therefore  ap- 
pellant would  not  have  been  required  to 
yield  possession  to  respondent  during  that 
period.  And  it  having  the  right  to  so  retain 
possession  under  the  lease  as  against  respond- 
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ent.  it  would  seem  to  follow  as  a  matter  of 
conne  that  respondent's  right  to  collect  rent 
stipulated  in  the  lease  was  equally  secure 
during  that  period.  There  then  Is  mutuality 
of  obligation  binding  both  respondent  and 
appellant,  as,  prior  to  the  sale  the  realty  com- 
pany  and  appellant  were  bound  by  the  terms 
of  the  lease.  But  one  case  has  come  to  our 
notloe  which  seems  to  be  exactly  parallel  in 
principle  with  that  here  Involved,  and  that 
is  aie  case  of  Whlthed  v.  St.  Anthony  &  I>. 
Elevator  Co.,  9  N.  D.  224.  8S  N.  W.  288,  60 
Ij.  R.  a.  264,  81  Am.  St  Rep.  662,  where  it 
was  held,  in  substance,  that  the  right  of  the 
partdiaser  at  a  foredosure  sale,  during  the 
redemption  i>eriod,  was  the  same  as  that  of 
the  owner  as  against  the  tenant  holding  un- 
der the  lease.  In  other  words,  that  the  pur- 
chaser could  recover  rent  as  specified  In  the 
lease,  in  that  case  rent  in  kind,  during  the 
redemption  period  as  though  he  were  the 
lessor,  upon  the  theory  that  the  tenancy  was 
not  terminated  by  the  mere  sale,  and  In  no 
event  would  be  terminated  until  the  expira- 
tion of  the  redemi)tion  period.  The  statute 
there  involved,  so  far  as  quoted  in  the  court's 
(pinion,  is  in  the  exact  language  of  a  portion 
of  section  600,  Bern.  Code.  The  above  quota- 
tions f  rmn  our  statutes  lend  additional  sup- 
port to  the  conclusion  we  here  reach. 

We  are  of  the  oi^ion  that  the  Judgment 
mast  be  affirmed.    It  is  so  o'rdered. 

ELLIS,  C.  J.,  and  MOUNT,  FULLERTON, 
and  HOLCOMB,  JJ.,  concur. 

(97  Waah.  391)  '^"^'"^ 

WEIFFENBACH  v.  SMITH  et  aL 

(No.  13960.) 

(Supreme  Court  of  Washington.    July  26, 1917.) 

1.  cowtbactb   ®=»285(2)  —  cokbibdctiow  — 
Rights  of  Fabtie& 

Where  specifications  for  flashing  and  cornice 
differed,  carpentry  specifications  calUng  for  one 
type  and  material,  and  masonry  spedflcationB 
for  another,  and  the  principal  contractor  before 
letting  the  subcontract  told  the  subcontractor 
wliich  to  follow,  there  was  no  room  for  appli- 
cation of  rule  that  parties  may  agree  that  the 
architect  shall  settle  disputes ;  the  dispute  hav- 
ing arisen  before  the  contract  was  made. 

rE3d.  Note.— For  other   cases,  see   Contracts, 
Cent.  Dig.  H  1303,  1304.] 

2.  Contracts     «=»233  —   Oonbtbuctior   — 
RiOHTB  or  Pabtieb. 

In  Bucli  case  the  subcontractor  had  a  right 
to  rely  on  the  order  of  the  contractor,  since  the 
law  ought  to  presume,  as  between  a  principal 
contractor  and  a  subcontractor,  that  the  princi- 
pal contractor  linows  the  true  intent  and  mean- 
ing of  the  specifications,  and  has  contracted  with 
reference  thereto,  and  the  principal  contractor 
should  be  held  to  the  burden  of  settling,  at  his 
own  cost,  any  dispute  subsequently  arising  be- 
tween the  principal  contractor  and  the  owner  or 
ardiitect 

[Ed.  Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  {  1098.] 

3.  Contracts    «=»ig9(l)  —  Consthtiction  — 
RiOHTS  OF  Pasties. 

Where  masonry  specifications  called  for 
flashings    and    ventilators   of   galvanized    iron, 


Burt  type,  and  carpentry  specifications  for  cop- 
per manufactured  by  the  W.  V.  Co.  of  P.,  "in- 
stead of  those  elsewhere,"  the  quoted  words 
could  refer  only  to  the  carpentry  specifications, 
and  were  not  conclusive  against  use  of  iron, 
Burt  type,  by  the  subcontractor  when  so  ordered 
by  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g{  884,  884%,  886.  887-889.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Geo.  H.  Walker,  Judge. 

Action  by  August  WelfTenbach,  as  the  Seat- 
tle Cbrnice  Works,  against  Burns  Lyman 
Smith  and  the  Whitney  Company.  Judgment 
for  plaintUt,  and  the  defendants  appeal.  Af- 
firmed. 

George  R.  BIddle  and  H.  L.  Morrison,  both 
of  Seattle,  for  appellants.  F.  O.  Kivp,  of 
Seattle,  for  respondent 

CHADWIOK,  J.  The  respondent  was  in- 
vited to  bid  on  the  Installation  of  certain 
ventilators  and  flashings  for  the  L.  C.  Smith 
Building,  Seattle,  Wash.  He  was  given  two 
sets  of  specifications,  one  for  masonry,  and 
one  for  carpentry  worlc  The  spedflcatlons 
were  prepared  by  architects  having  offices  in 
Syracuse,  in  the  state  of  New  York.  The  set 
of  specifications  for  masonry  provided  that 
the  fiashlngs  and  ventilators  should  be  of 
galvanized  ir(»  of  the  Burt  type.  The  set  of 
specifications  for  carpentry  provided  that  the 
flashings  and  ventilators  should  be  of  copper, 
and  of  a  kind  manufactured  by  the  Royal  Ven- 
tilator Company  of  Philadelphia,  Pa. 

The  appellant  the  Whitney  Company  had 
its  chief  office  in  New  York  City.  The  re- 
spondent inquired  of  its  representative  Iiay- 
ing  charge  of  its  work  on  the  Smith  Build- 
ing work  as  to  the  meaning  of  the  specifica- 
tions, and  whldi  type  of  ventilators  he  should 
bid  on,  and  was  told  by  him  to  bid  upon  gal- 
vanized Iron.  The  respondent  accordingly 
filed  a  bid  in  which  he  stated  that  his  bid 
was  for  galvanized  iron  construction.  In  the 
progress  of  the  work  the  representative  of 
the  owner  objected  to  the  galvanized  iron, 
and  insisted  that  the  ventilators  ,and  flash- 
ings should  be  of  copper.  The  respondent 
testifies  that  it  was  then  understood  by  and 
between  the  representative  of  the  principal 
contractor  and  himself  that  he  should  pro- 
ceed to  put  In  copper  construction  of  his  own 
manufacture,  and  that  the  same  would  be 
paid  for  as  extra  work.  Ventilators  of  the 
Royal  Ventilator  tyipe,  but  manufactured  by 
the  respondent,  were  installed.  The  work 
was  rejected  by  the  agent  of  the  owner  as 
not  being  in  accord  with  the  provisions  in 
the  specifications  that  the  ventilators  should 
be  manufactured  by  the  Royal  Ventilates 
Company  of  Philadelphia,  Pa.  The  ai^>el- 
lants  refused  to  pay  for  the  work  done  by 
respondent.  Upon  suit  brought  a  Judgment 
was  rendered  in  the  court  below  for  the 
amount  of  his  demand; 

It  is  Insisted  on  the  part  of  the  owner  and 
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priDcipal  contractor  that  the  difference  which 
has  arisen  between  the  parties  comes  within 
the  provision  which  Is  common  to  all  specifi- 
cations and  contracts,  that  such  disputes 
must  be  referred  to  the  architect  for  his  de- 
cision, and  which,  being  made,  Is  final. 

[1]  This  court.  In  common  with  many  oth- 
er courts,  has  held  that,  where  parties  con- 
tract, they  may  agree  that  disputes  arising 
as  to  the  meaning  of  plans  and  specifications 
may  be  referred  to  an  architect,  and  tils  de- 
cision shall  be  final;  yet  that  rule  has  no 
room  for  application  here.  The  dispute  out 
ot  which  this  controversy  arises  arose  prior 
to  the  time  any  -contract  was  entered  into. 
The  difficulty  was  understood  by  the  parties ; 
they  settled  it  for  themselves ;  and  contract- 
ed with  reference  to  It  An  architect  can 
settle  disputes  arising  during  the  progress 
of  the  work,  but  cannot  vary,  or  make,  or 
unmake  contracts  which  are  not  subject  to 
construction. 

[2]  To  apply  the  rule  contended  for  would 
work  positive  injustice,  for  the  controversy 
comes,  not  out  of  a  dispute,  but  out  of  an 
agreement.  The  two  sets  of  specifications 
were  prepared  \fs  the  architects  and  put  In 
the  hands  of  the  respondent  by  the  principal 
contractor.  Respondent  had  then  assumed 
no  relation  whatever  to  tjie  owner.  With  the 
two  sets  of  specifications  before  him,  he  did 
the  natural  thing.  lie  asked  the  principal 
contractor,  wlth.whom  he  was  dealing,  which 
set  should  control  his  bid  on  the  ventilators 
and  fiashings.  He  had  a  right  to  assume 
that  all  differences  and  ambiguities  arising 
in  or  out  of  the  specifications  had  been  settled 
by'  the  principal  contractor  when  it  made  its 
bid,  and  to  rely  upon  its  assurance.  The  law 
ought  to  presume,  as  between  a  principal 
contractor  and  a  subcontractor,  that  the 
principal  contractor  knows  the  true  intent 
and  meaning  of  the  q>ecifications,  and  has 
contracted  with  reference  thereto.  If  this 
be  sound,  it  would  follow  ttiat  the  principal 
contractor  should  be  held  to  the  burden  of 
settling,  at  his  own  cost,  any  dispute  subse- 
quently arising  between  the  principal  con- 
tractor and  the  owner  or  architect 

That  part  of  the  carpentry  specifications 
upon  whl<di  appellant  relies  is: 


"Ventilators  shall  be  manufactured  by  the 
Royal  Ventilator  Company  of  Philadelphia,  Pa., 
instead  of  those  elsewhere." 

Importance  Is  attached  to  the  words  "in- 
stead of  those  elsewhere  specified,"  but  we 
think  it  is  not  the  legal  privilege  of  the  ap- 
pellant to  Isolate  this  phrase.  The  words 
are  no  more  prominent  in  tlie  one  set  of 
specifications  than  are  the  words,  "All  ven- 
tilators shall  be  of  galvanized  iron  of  the 
Burt  t7pe,"  in  tlie  other  set  of  specificationa. 

Respondent  made  definite  inquiry,  and  Ap- 
pellant  should  be  l>ound  by  the  answer  whicb 
it  made,  and  upon  which  respondent,  by  the 
very  written  terms  of  his  bid,  fixed  a  price 
for  Ills  labor  and  mat«1aL 

[S]  The  words  "Instead  of  those  elsewhere 
specified"  should  not  be  held  to  mean  any- 
thing other  than  elsewhere  specified  In  this 
set  of  specifications.  Otherwise  a  set  of  speo- 
Iflcatlons  being  one  of  a  number  would  be  a 
trap  for  the  unwary,  and  a  menace  which 
even  ordinary  care  and  prudence  could  not 
gtiard  against  A  subcontractor  would  be 
the  victim  of  the  inefficiency,  stupidity,  or 
Inexcusable  carelessness  of  the  architect; 
for  the  architect  in  turn,  could  say: 

"It  is  true  that  you  are  the  victim  of  my  fault, 
but  I  am  authorized  by  your  contract  to  meta- 
morphose my  fnult  into  a  'dispute'  and  compel 
you  to  answer  for  it" 

The  law,  at  its  best,  works  much  injustice, 
but  it  should  never  be  so  unless  the  injustice 
suffered  by  the  Individual  is  necessary — a 
vicarious'  sacrifice,  as  it  were — for  the  com- 
mon good. 

Settlement  by  the  parties  before  signing  of 
ambiguities  in  a  building  contract  has  been 
sustained  as  within  their  right  to  control 
without  bringing  themselves  within  the  um- 
pire clause  of  the  building  contract.  W.  H. 
Shepherd  ft  Sons  v.  First  Nat  Bank  of 
Wilkes-Barre,  232  Pa.  ^9,  81  Atl.  716 :  Snead 
&  Co.  Iron  Works  v.  Merdiants'  Jjoaa  & 
Trust  Co.  et  al.,  225  IlL  442,  80  N.  B.  237.  9 
Ij.  R.  A.  (N.  S.)  1001;  Morgan  v.  Murdongh, 
216  Mass.  502,  104  N.  £.  455. 

We  find  no  error. 

Affirmed. 

ELLIS,  a  J.,  and  MORRIS  and  BfAIN,  JJ.. 
concur. 
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STATE  V.  CHASE.    (No.  14068.) 
(Sqpreme  Court  of  Washington.    July  16, 1017.) 

Cbuoitai.  Law  «=s>1121(1)  —  Affbal  —  Scope 

OF  Revibv. 
Where  the  statement  of  facts  on  appeal  is 
in  narrative  form,  contains  considerable  arfni- 
mentatire  matter,  and  states  conclusions  of  the 
person  who  prepared  it,  the  court  cannot  say 
that  the  evidence  fails  to  support  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2038.] 

Department  2.  Appeal  from  Superior 
Conrt,  Grays  Harbor  County;  Geo.  D.  Abel, 
Judge. 

Harry  Chase  was  convicted  of  grand  lar- 
ceny, and  be  appeals.    Affirmed. 

Chas.  W.  Smltli,  of  Hoquiam,  fbr  appellant 
W.  H.  Tucker,  of  Aberdeen,  for  the  State. 

PABIKBB,  3.  The  defendant,  Harry  Chase, 
was  convicted  of  the  crime  of  grand  larceny 
by  the  verdict  of  a  Jurj-  In  the  superior  court 
for  Grays  Harbor  county.  Judgment  was 
rendered  thereon  sentencing  him  to  serve  a 
term  In  the  penitentiary,  from  which  he  has 
appealed  to  this  court 

The  only  contention  made  by  oonnsel  for 
appeUant  in  this  court  is  that  the  evidence 
Introduced  was  not  sufficient  to  sustain  the 
verdict  and  Judgment  A  careful  reading  of 
the  record.  Including  the  statement  of  facts, 
convinces  us  that  we  would  not  be  warranted 
in  disturbing  the  verdict  and  Judgment  upon 
this  ground.  The  statement  of  facts  is  in 
narrative  form,  and  contains  considerable  ar- 
gumentative matter.  It  states  the  conclu- 
sions of  the  one  who  prepared  It  rather  more 
than  the  facts  as  testified  to  by  the  witnesses, 
to  the  extent  that  we  are  unable  for  the  most 
part  to  tell  Just  what  the  witnesses  testified 
to.  Vi'e  cannot  say  that  the  evidence  falls 
to  support  the  conviction. 

The  Judgment  is  therefore  affirmed. 

ELMS,  C.  J.,  and  FULLERTON,  MOUNT, 
and  HOIiCOMB,  JJ.,  concur. 

(97  Wash.   242) 

STATE  V.  WAKBURTON.     (No.  14051.) 
(Supreme  <3ourt  of  Washington.    July  16, 1017.) 

1.  Intoxicatino  Liquobs  «s»167  —  Illxqai, 
Shifkent— CRnnNAL  Liability. 

One  who  purchased  liquor  in  Illinois,  put  it 
in  a  trunk,  and  delivered  it  to  a  carrier  as 
part  of  his  baggage  to  be  shipped  into  the  state 
of  Washington  was  liable  for  illegal  shipment 
of  liquor  equally  with  the  carrier  when  he  secur- 
ed no  license  and  did  not  properly  label  the 
tmnk,  although  he  never  obtained  possession  of 
the  liquors  after  they  reached  Washington. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  IMg.  {{  182,  188.] 

2.  Intoxicating  Liquors  *=>197— Jttrisdic- 
TioN— State  and  Fedebal  Courts— Ille- 
OAL  Shipment  of  Liquor. 

The  state  of  Washington  has  jurisdiction  of 
the  offense  of  the  illegal  shipment  of  liquors 
into   the   state    though    shipped    from    Illinois, 


since  the  shipment  was  a  continuing  act  extend- 
ing over  different  jurisdic-ions  and  cognizable 
as  an  offense  in  that  jurisdiction  whose  laws  are 
violated. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  216.] 

3.  Intoxicating   Liquors  «=>138  —  Iu-koal 
Shipment — Statutes— Construction. 

Laws  1915,  c.  2,  §  18,  prohibiting  the  ship- 
ment of  intoxicating  liquors  without  a  license 
and  without  proper  label  "within"  the  state, 
prohibits  the  shipment  without  compliance  there- 
with "into"  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  148.] 

4.  Statutes  «=»100—Cow8tbuction—" With- 
in"—"Into." 

Since  the  courts  in  construing  statutes  are 
not  confined  to  nice  discriminations  as  to  the 
meaning  of  particular  words,  but  must  construe 
the  statutes  according  to  their  evident  intent 
and  purpose,  the  word  "within,"  used  in  a  stat- 
ute, may  be  read  "into." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  t  277. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Within,  Into.] 

6.  CouBTS  «=»07(8)  —  Rules  of  Decision  — 

B^DERAL  Question. 
The  jurisdiction  to  determine  whether  a 
state  statute  prohibiting  shipment  of  intoxicat- 
ing liquors  into  the  state  is  valid  is  a  federal 
question,  ultimately  determinable  by  the  Su- 
preme Court  of  the  United  States,  and  under 
its  interpretation  of  the  Webb-Kenyon  Act 
(Act  Cong.  March  1,  1013,  c.  90,  37  Stat  699 
[Comp.  St  1916,  {  87301)  it  is  permissible  for  a 
state  to  prohibit  the  shipment  of  liquors  into 
points  within  its  borders. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  331.) 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card, 
Judge. 

S.  Warburton  was  convicted  of  an  ottenae, 
and  he  appeals.    Affirmed. 

S.  Warburton  and  •  Boyle,  Brockway  & 
Boyle,  all  of  Tacoma,  for  appellant  Fred  O. 
Remann  and  Geo.  M.  Thompson,  both  of  Ta- 
coma, for  the  State. 

FULLERTON,  J.  The  appellant,  while  in 
the  city  of  (Chicago,  111.,  on  his  way  to  Ta- 
coma, Wash.,  purchased  10  gallons  of  whisky 
and  placed  the  same  in  a  trunk,  which  he 
checked  with  a  railway  company  at  Chicago' 
for  carriage  to  Tacoma  as  ordinary  baggage. 
The  trunk  with  its  contents  was  carried  by 
the  railway  company  to  Tacoma.  The  appel- 
lant on  his  arrival  at  Tacoma  paid  the  ex- 
cess baggage  charges,  and  delivered  the  bag- 
gage check  to  a  transfer  company,  with  di- 
rections to  procure  the  baggage  and  con- 
vey It  to  his  place  of  residence  in  that  dty. 
The  appellant  had  no  permit  to  import  liq- 
uors within  or  into  the  state,  nor  was  any 
permit  such  as  is  provided  by  the  statute 
known  as  "Initiative  Measure  No.  8"  attach- 
ed to  the  trunk  containing  the  liquor.  The 
appellant  did  not  have  or  acquire  personal 
possession  of  the  liquor  in  the  state  of  Wash- 
ington. Prior  to  the  time  he  delivered  the 
baggage  check  to  the  transfer  company  it 
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bad  been  seized  by  the  officers  of  the  law  un- 
der a  search  warrant,  and  has  not  since  been 
delivered  to  him.  Shortly  after  the  seizure 
the  appellant  was  arrested  on  a  warrant 
from  a  Justice's  court  of  Pierce  county  issued 
on  a  complaint  charging : 

"That  on  the  14th  day  of  June,  1916,  at  Taco- 
ma,  in  Pierce  county,  state  of  Washington,  John 
Doe,  then  and  there  being,  did  then  and  there 
unlawfully  ship  into  the  state  of  Washington  In- 
toxicating liquor  without  having  attached  to  the 
parcel  containing  said  liquor  a  permit  as  requii^ 
ed  by  law,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Washing 
ton.'' 

To  the  complaint  the  appellant  entered  a 
plea  of  not  guilty,  and  was  tried  thereon,  the 
trial  resulting  in  a  Judgment  of  conviction. 
From  the  Judgment  the  appellant  prosecuted 
an  appeal  to  the  superior  court,  where  he 
was  again  convicted  and  adjudged  to  pay  a 
fine.  From  the  last  mentioned  Judgment  the 
present  appeal  Is  prosecuted. 

[1]  Noticing  the  assignments  of  error  In 
the  order  in  which  they  are  presented  by  the 
appellant's  learned  counsel  In  their  brief,  the 
first  Is  that  there  is  a  fatal  variance  between 
the  charge  and  the  proofs.  Attention  is  call- 
ed to  the  fact  that  the  complaint  lays  the 
venue  of  the  offense  in  the  state  of  Washing- 
ton, and  it  is  argued  that  the  appellant's 
connection  with  the  shipment  ceased  In  the 
state  of  Illinois  when  the  appellant  deliver- 
ed the  trunk  containing  the  liquors  to  a  com- 
mon carrier  in  that  state  to  be  brought  Into 
the  state  of  Washington  as  a  part  of  bis  bag- 
gage, and  in  consequence  there  Is  no  evidence 
to  sustain  the  charge  that  the  appellant  ship- 
ped the  Uauor  Into  the  last-named  state. 
Stated  In  another  form,  the  contention  Is 
that  the  appellant  is  not  liable  to  answer  for 
the  act  of  the  common  carrier,  notwithstand- 
ing he  was  a  party  to  the  act  and  the  Insti- 
gator and  cause  of  the  act  But  tills  is  not 
the  rule.  In  criminal  law  all  participants, 
however  so  participating,  are  actors.  One 
who  procures  the  commission  of  an  offense, 
or  counsels,  aids,  or  abets  another  In  its  com- 
mission, is  a  participant  therein,  and  equally 
guilty  with  the  actual  perpetrator  of  the  of- 
fense. On  this  principle  a  person  is  crimi- 
nally answerable  for  the  commission  of  an 
unlawful  act  which  he  causes  to  be  done 
through  the  agency  of  another.  So  here,  If 
It  be  in  violation  of  the  laws  of  the  state  of 
Washington  to  ship  intoxicating  liquor  there- 
in in  the  manner  In  which  tlils  liquor  was 
shipped,  the  appellant  is  criminally  liable 
therefor,  if  not  as  the  actual  perpetrator  of 
the  offense,  then  as  the  procuring  cause  of 
such  offense  and  as  an  aider  and  abettor 
therein. 

[2]  W«  thinlc  it  plain,  also,  that  the  state 
of  Washington  had  Jurisdiction  of  the  of- 
fense, and  that  the  venue  of  the  offense  was 
properly  laid  in  Pierce  county.  The  act  was 
essentially  a  continuing  act  whose  perform- 
ance was  begun  when  the  liquor  was  deliver- 
ed to  the  carrier  in  the  state  of  Illinois  for 


shipment,  and  was  completed  when  it  vnta 
carried  to  its  destination  in  the  state  of 
Washington.  As  a  continuing  act  extending 
over  different  Jurisdictions,  it  is  cognizable 
as  an  offense  in  that  Jurisdiction  whose  laws 
are  violated  by  the  commission  of  the  act. 

These  principles  are  so  well  understood  as 
hardly  to  require  authority  for  their  support. 
At  common  law,  in  misdemeanors  there  are 
no  accessories;  all  concerned  are  prlnclpal& 
whether  instigators,  perpetrators,  or  aiders 
and  al>ettor8  of  the  criminal  act  (Wharton's 
Criminal  Law  [8th  Ed.]  {  281)  and  by  statute 
in  this  state  the  principle  is  extended  to  fel- 
onies (Rem.  Code,  {  2260).  The  authorities 
are  all  to  the  effect  that  a  principal  who  pro- 
cures an  unlawful  act  to  be  done  through  the 
instrumentality  of  an  agent  is  as  much  liable 
as  If  he  actually  and  personally  participat- 
ed therein  (Wharton's  Criminal  Law  [8th 
Ed.]  f  266),  and  this  though  he  may  have 
procured  the  act  to  be  done  while  out  of  the 
Jurisdiction  against  whlcb  the  offense  is 
committed  (Id.  {  288).  It  is  tmiformly  held 
also  that  a  common  carrier  may  l>e  made  the 
agent  in  this  sense.  State  ▼.  Intoz.  Uquors, 
98  Me.  464,  6T  Atl.  798;  State  v.  O'Neil.  58 
Vt.  140,  2  Atl.  586,  56  Am.  Rep.  557;  PIl- 
green  v.  State,  71  Ala.  368 ;  United  States  ▼. 
Freeman,  239  V.  S.  117,  36  Sup.  Ct  32,  00  Li. 
Ed.  172. 

The  last-dted  case  Is  authority,  moreover, 
for  the  proposition  that  the  transportation  of 
intoxicating  liquors  through  the  instrumen- 
tality of  a  common  carrier  from  one  Juris- 
diction to  another  is  a  continuing  act.  cogni- 
zable in  the  Jurisdiction  where  the  shipment 
terminated.  That  was  an  indictment  under 
the  federal  Criminal  Code  making  it  a  punish- 
able offense  to  ship  from  one  state  into  an- 
other any  package  containing  intoxicating 
liquor  unless  the  package  be  so  label€$d  on  its 
outside  cover  as  to  plainly  show  the  name  of 
the  consignee,  the  nature  of  its  cont«its,  and 
the  quantity  of  liquor  contained  therein.  The 
liquor  was  delivered  to  the  carrier  at  Joplin, 
Mo.,  in  six  unlabeled  trunks  to  be  carried 
into  Cherokee  county,  Kan.  The  indictment 
was  returned  in  the  district  of  Ejinsas,  and 
the  defendant  moved  to  quash  for  want  of 
Jurisdiction,  contending  that  the  offense  de- 
nounced by  the  statute  was  complete  when 
the  liquors  were  delivered  to  the  carrier  for 
shipment,  and  therefore  cognizable  only  at 
the  place  of  shipment  and  not  cognizable  at 
the  place  of  destination  where  the  indictment 
was  found.  The  trial  court  sustained  the 
contention,  but  its  Judgment  was  reversed 
on  the  appeal ;  the  court  holding  that  the  act 
of  shipment  was  a  continuing  act,  and  hence 
cognizable  in  the  district  court  of  Kansas. 

The  principles  announce'd  in  these  author- 
ities clearly  lead  to  the  conclusion  that  there 
is  no  variance  between  the  (diarge  and  the 
proo&,  and  that  Jurisdiction  over  the  offense 
is  vested  in  the  courts  of  Pierce  county,  the 
place  of  termination  ot  the  sliipm^it. 
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|}]  The  second  contention  is  that  the  act 
in  question  does  not,  and  was  not  Intended 
to,  regnlate  or  prohibit  the  shipments  of  llq- 
nor  from  points  outside  of  the  state  Into  the 
state,  but  was  Intended  to  and  'does  In  terms 
regulate  and  prohibit  Intrastate  shipments 
only;  ttiat  is,  shipments  from  one  point  with- 
in the  state  to  another  point  therein.  Bnt 
while  the  section  of  the  act  containing  the 
prohibition  uses  the  word  "within"  Instead  of 
the  word  "into"  in  prescribing  the  conditions 
npon  wlilch  shipments  of  intoxicating  liquors 
may  be  made  (Laws  1915,  c.  2,  i  18),  we  have 
no  doubt  that  the  word  was  used  in  the  lat- 
ter sense.  Any  other  construction  would 
render  the  act  meaningless.  If  it  is  permis- 
sible to  ship  such  liquors  from  points  without 
the  state  Into  the  state  .without  restrictions 
as  to  manner  or  quantity,  the  act  Is  use- 
less as  a  restrictive  or  prohibitive  measure. 
It  simply  opens  the  doors  to  an  unrestrained 
traffic  In  intoxicating  liquors,  doing  away 
with  the  regulative  provisions  which  the  law 
theretofore  threw  around  it.  The  act  is  not 
to  be  given  that  Interpretation  unless  no 
other  alternative  is  presented. 

[4]  It  is  true,  as  the  appellant  argues,  the 
ordinary  meaning  of  "within"  is  not  "Into," 
but  the  courts  in  construing  the  meaning  of 
statutes  are  not  confined  to  nice  discrimina- 
tions as  to  the  meaning  of  particular  words. 
Statutes  are  construed  according  to  their  ev- 
ident Intent  and  purpose,  and  If  a  word  Is 
found  therein  which  when  ^ven  its  literal 
meaning  lea'ds  to  the  absurd  result  of  destroy- 
ing the  purposes  of  the  act,  the  courts  will 
give  it  a  substituted  meaning.  This  is  but 
saying  that  when  the  purpose  and  well-ascer- 
tained object  of  a  statute  are  inconsistent 
with  the  precise  words,  the  latter  must  yield 
to  the  controlling  influence  of  the  legislative 
will  resulting  from  the  act  as  a  whole.  A 
reading  of  this  act  as  a  whole  leaves  no  doubt 
as  to  Its  evident  intent.  It  not  only  proUbits 
shipments  of  Intoxicating  liquor  without  a 
permit,  but  provides  with  minuteness  and  par- 
ticularity how  a  permit  may  be  obtained  to 
Bbip  liquors  from  places  outside  of  the  state 
Into  the  state,  provisions  wholly  senseless  if 
the  nnrestrlcted  importation  of  such  Uquors 
was  contemplated. 

The  construction  we  have  put  upon  the  act 
Is  the  construction  put  upon  it  by  the  Attor- 
ney General  of  the  state  and  by  the  executive 
officers  who  are  charge'd  with  the  duty  of  Its 
enforcement  Permits  for  the  importation  of 
tbe  limited  quantities  prescribed  by  the  act 
are  constantly  being  issued  by  the  county  au- 
ditors charged  with  the  duty  of  issuing  per- 
mits ;  and,  while  this  Is  not  a  controlling  cir- 
cumstance' it  is  at  least  persuasive  as  to  Its 
proper  meaning.  It  is  well  to  remember  In 
this  connection  that  this  Is  an  Initiative  meas- 
ure, framed  and  adopted  by  the  people  apart 
from  the  Legislature  proper,  and  that  It  is  the 
officers  elected  by  the  people  who  have  given 


it  tUs  construction.    See,  also,  State  y.  Great 
Northern  Ry.  Co.,  165  Pac.  1073. 

[t]  The  final  contention  Is  that  to  construe 
the  act  as  prohibitory  of  the  importation  of 
intoxicating  liquors  without  a  permit  from 
places  outside  of  the  state  to  places  in  the 
state_  is  to  render  it  obnoxious  to  the  com- 
merce clanse  of  the  federal  Constitution. 
This  question  we  shall  not  "discuss  at  length. 
Whether  the  act  Is  in  violation  of  the  clause 
of  the  Constitution  dted  depends  upon  the 
meaning  given  to  the  act  of  Congress  of 
March  1,  1913,  Icnown  as  the  Webt>-Keny(» 
Act  It  is  a  federal  question  ultimately  de- 
terminable by  the  Supreme  Court  of  the 
United  States.  A  numt>er  of  cases  Involving 
the  proper  interpretation  of  the  act  have  been 
before  that  court  the  latest  of  which  is  the 
case  of  Clark  Distilling  Co.  ▼.  Western  Mary- 
land R.  Co.,  242  U.  S.  311,  37  Sup.  Ct  180,  61 
L.  Ed.  326,  L.  K.  A.  1017B,  1218.  In  that  case, 
as  we  read  it,  the  court  holds  the  act  to  be 
constitutional,  and  construes  it  as  authoriz- 
ing legislation  by  the  several  states  prohibit- 
ing, regulating,  or  controlling  the  interstate 
^Ipment  or  transportation  of  intoxicating 
liquor.  This  being  the  meaning  of  the  act  it 
authorizes  the  legislation  under  which  the  ap- 
pellant is  prosecuted.  This  is  in  accord  with 
the  conclusion  reached  by  us  in  the  case  of 
Gottstein  v.  Lister,  88  Wash.  462,'  153  Pac. 
595,  wherdn  the  constitutionality  of  the  in- 
itiative measure  was  attacked.  Speaking  of 
the  Webb-Kenyon  Act  we  there  said : 

"Nothing  could  seem  plainer  than  that  by  the 
terms  of  toia  act  of  Congress,  the  dealing  In  and 
shipment  of  intoxicating  liquors  are  no  longer 
exempt  in  any  degree  from  state  regulation  by 
the  fact  that  such  liquor  may  be  an  article  of 
interstate  commerce.  In  other  words,  istoxicat- 
ing  liquors  are,  by  the  terms  of  this  act  divest- 
ed of  their  interstate  character,  in  so  far  as  the 
power  of  the  state  to  regulate  tlie  sale  and  dispo- 
sition thereof,  and  the  shipment  into  the  state 
f07  that  purpose,  is  concerned." 

Our  conclusion  is  that  the  Judgment  of 
conviction  must  stand  affirmed.  It  is  so  or- 
dered. 

ELLIS,  O.  J.,  and  PARKER,  MOUNT,  and 
HOLCOMB,  JJ.,  concur. 

(J7  Waah.  St) 

KAWABE  V.  CONTINENTAL  UFB  INS. 

CO.     (No.  14242.) 

(Supreme  Court  of  Washington.    July  16, 1917.) 

1.  Appeal  and  Ebbob  «=:»436  —  Appxixatb 
cottbts— j0bibdiction  of  appeal. 

An  appeal  lodges  jurisdiction  of  the  action 
exclusively  in  the  appellate  court,  and  the  lower 
court  has  no  jurisdiction  other  than  to  do  Uiose 
things  necessaiy  or  specially  provided  by  stat- 
ute for  making  the  appeal  effective. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2191,  2192.] 

2.  Appeal  and  Ebbob  <=»438— JuBisDionoit 
OF  Appellate  Coubt. 

The  Sopreme  Court  being_  a  court  of  appel- 
late jurisdiction,  must  determine  the  cause  up- 
on the  record  as  made,  ai'd  has  no  power  to 
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grant  new  trial  or  open  the  cause  for  farther 
evidence,  or  authorize  the  trial  court  to  do  so, 
while  it  still  retains  jurisdiction,  go  that  appel- 
lant's remedy,  if  any,  upon  moving  for  new  trial 
after  appeal  has  been  taken,  necessitates  a  dis- 
posal of  cause  in  the  Supreme  Court  before  it 
may  ask  a  rehearing  of  the  cause  on  matters  ex- 
trinsic of  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2196.] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;    O.  M.  Easterday,  Judge. 

Action  by  Kameo  Kawabe  against  the  Con- 
tinental Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  On  mo- 
tion to  vacate  the  Judgment  for  the  plaintiff 
and  grant  new  trial  In  the  court  below  on 
the  ground  of  newly  discovered  evidence. 
Motion  denied. 

Karr  &  Gregory,  of  Seattle,  for  appellant. 
J.  B.  Keener  and  J.  Charles  Dennis,  both  of 
Tacoma,  for  respondent. 

FULDBRTON,  J.  The  respondent  Kameo 
Kawabe  on  March  2,  1917,  obtained  a  Judg- 
ment against  the  appellant.  Continental  Life 
Insurance  Company,  upon  a  policy  of  insur- 
ance for  the  death  of  his  wife.  The  cause 
was  by  appeal  removed  to  this  court  on  May 
16,  1917.  While  the  cause  was  pending  in 
this  court  appellant  moved  In  the  superior 
court  for  a  vacation  of  the  Judgment  on  the 
ground  of  newly  discovered  evidence.  The 
trial  court  refused  to  consider  the  motion, 
holding  that  It  bad  lost  jurisdiction  of  the  ac- 
tion. The  appellant  now  moves  this  court  to 
vacate  the  Judgment  and  grant  a  new  trial 
In  the  court  below  on  the  ground  of  "newly 
discovered  evidence  material  for  the  defend- 
ant which  it  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the 
trial  of  said  cause."  The  motion  further  re- 
cites: 

"This  motion  is  made  in  the  Supreme  Court  of 
the  state  of  Washington  for  the  reason  that  the 
superior  court  of  Pierce  county.  Wash.,  has  re- 
fused to  consider  the  same,  basing  the  refusal  on 
the  ground  that  it  has  lost  jurisdiction  in  the 
above  matter." 

[1]  It  Is  the  settled  rule  in  this  state  that 
an  appeal  lodges  Jurisdiction  of  the  action 
exclusively  in  the  api>ellate 'court,  and  that 
the  lower  court  has  no  Jurisdiction  other 
than  to  do  those  things  necessary  or  specially 
provided  by  statute  for  making  the  appeal 
effective.  Mtna.  Ins.  Co.  v.  Thompson,  34 
Wash.  610,  76  Pac.  105;  State  ex  rel.  Mullen 
V.  Superior  Court,  15  Wash.  376,  46  Pac.  402; 
Canada  Settlers*  L.  &  T.  Co.  v.  Murray,  20 
Wash.  656,  56  Pac.  368. 

[2]  It  Is  the  rule  also  that  this  court,  be- 
ing a  court  of  appellate  jurisdiction,  must 
determine  the  cause  upon  the  record  as  made. 
It  has  no  power  to  grant  new  trials,  open 
the  cause  for  further  evidence,  or  authorize 
the  trial  court  to  do  so  while  It  still  retains 
jurisdiction  of  the  cause.  The  appellant's 
remedy,  if  any  It  now  has,  necessitates  a  dis- 


posal of  the  cause  in  this  court  before'  it  may 
ask  a  rehearing  of  the  cause  on  matters  ex- 
trinsic of  the  record.  Denny-Renton  Clay, 
etc.,  Co.  ▼.  Sartori,  87  Wash.  545,  151  Pac. 
108a 
The  motion  is  denied. 

ELLIS,  C.  J.,  and  PARKER,  MOUI^^,  and 
HOLCOMB,  JJ.,  concur. 


(97  Wash.   272) 
BARKER  V.   SCANDINAVIAN-AMERICAN 

BANK.    (No.  13712.) 
(Supreme  Court  of  Washington.    July  17,  1917.) 

1.  Fraud  <8=>9--Ei.emiint8. 

To  establish  actionable  frand  and  deceit, 
it  must  appear  that  the  defendant  made  a  ma- 
terial representation;  that  it  was  false;  that 
when  he  made  it  he  knevr  it  was  false  or  made 
it  recklessly,  without  any  knowledge  of  its  truth 
and  as  a  positive  assertion;  that  he  made  it 
with  the  intention  that  it  should  be  acted  upon 
by  the  plaintiff;  that  the  plaintiif  acted  in 
reliance  upon  it;  and  that  he  thereby  suffered 
injury. 

[E]d.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  8.] 

2.  Frado    €=>58(3)— Evidence— Stjfttcienct. 

In  an  action  for  damages  alleged  to  have  been 
sustained  by  reason  of  false  representations 
made  by  the  defendant  bank  to  the  plaintUf  in 
reference  to  the  financial  condition  of  a  lumber 
company,  evidence  held  not  to  show  that  the  rep- 
resentations made  by  an  officer  of  the  defendant 
bonk  were  falsely  or  recklessly  made  or  with 
intent  to  deceive  the  plaintiff,  or  that  he  should 
act  upon  them  independently. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  J  5a] 

3.  Fraud    €=»58(4)— Evidence — Sufficienct. 

Evidence  held  to  show  that  plaintiff  did  not 
act  upon  such  representations  in  dealing  wiOk 
the  lumber  company. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig,  {  59.] 


2.      Appeal    from    Superior 
County;     W.    O.    Chapman, 


Department 
Court,  Pierce 
Judge. 

Action  by  S.  W.  Barker  against  the  Scandi- 
navian-American Bank.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.    Affirmed. 

F.  D.  Oakley,  of  Tacoma,  and  Martin  Ro- 
zema,  of  Seattle,  for  appellant.  Williamson, 
Williamson  &  Freeman,  of  Tacoma,  for  re- 
spondent. 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment of  nonsuit,  entered  upon  the  defendant's 
motion  at  the  close  of  the  plaintiff's  evidence. 
The  action  was  brought  for  the  recovery  of 
damages  alleged  to  have  been  sustained  by 
reason  of  false  representations  made  by  the 
defendant  to  the  plaintiff  in  reference  to  the 
financial  coudition  Of  the  Nelson-Jobanson 
Mill  Company  on  July  7,  1910. 

The  facts,  as  shown  by  the  evidence  on 
behalf  of  the  plaintiff,  are  substantially  as 
follows:  In  the  month  of  April,  1910,  the 
appellant  was  engaged  In  logging  operations, 
and  the  Nelson-Johanson   Mill  Company,  a 
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corporation,  was  operating  a  sawmill  near 
rracomo.  In  April  of  that  year  the  appel- 
lant received  an  order  for  some  logs  from  the 
Kelson-Johanson  Mill  Company.  On  receiv- 
ing this  order  he  visited  the  Scandinavian- 
American  Bank,  and  had  a  conversation  with 
Mr.  E.  C.  Johnson,  who  was  the  cashier  of 
that  bank  at  that  time.  The  appellant  testi- 
fied to  that  conversation  as  follows: 

"I  told  Mr.  Johnson  [cashier  of  Scandinavian- 
American  Bank]  I  had  been  requested  by  the 
Nelaon-Johanson  Mill  Company,  or  Mr.  Nelson, 
to  ascertain  the  financial  condition  of  the  Nel- 
Eon-Johanson  Mill  Company,  I  told  Mr.  John- 
son I  would  like  to  know  what  it  wag;  Mr. 
Nelson  had  asked  me  to  come  there.  Mr.  John- 
son said  they  were  in  splendid  financial  condi- 
tion at  the  present  time;  some  time  previous  to 
that  they  had  been  in  close  quarters,  but  he  said 
that  they  had  just  put  in  $50,000  of  fresh  capi- 
tal or  new  capital.  I  remember  distinctly  that 
fae  added  to  that,  be  says,  'I  know  that  they 
have  done  it  because  they  put  it  throagrh  our 
bank.'  I  asked  Mr.  Johnson  if  he  would  take 
the  note  without  recourse,  and  he  says:  'Now, 
Mr.  Barker,  I  have  conferred  with  my  associ- 
ates, and  we  will  take  that  note  without  re- 
course, provided  yon  deposit  the  money  here, 
open  an  account,  and  do  business  with  us.'  " 

After  that  conversation  the  appellant  sold 
a  raft  of  logs  to  the  mill  company  on  April 
5th  of  that  year.  He  sold  another  raft  on 
April  26th,  another  about  the  middle  of  May, 
and  another  about  the  last  of  May,  1910. 
For  all  of  these  sales  he  received  his  pay. 
About  the  6th  or  6th  of  July,  1910,  he  re- 
odved  another  order  from  the  mill  company, 
and  again  went  to  the  bank  to  Inquire  Into 
tbe  financial  condition  of  the  mUl  company. 
He  testified  to  that  conversation  as  follows: 

"I  went  to  the  [Scandinavian-American]  bank 
to  see  Mr.  Johnson,  and  I  told  him  that  I  was 
there  again  about  the  Nelson-Johanson  credit. 
Mr,  Johanson  had  referred  me — he  said:  'Just 
a  minute;  Mr.  Pringle  Is  here  and  I  will  intrtv. 
duce  yon  to  him.  Step  right  around  the  cor- 
ner.' I  stepped  around  the  comer,  and  Mr. 
Johnson  went  to  the  door.  He  opened  it,  and 
Mr.  Pringle  came  out,  and  Mr.  Johnson  intro- 
duced us.  I  said  to  Mr.  Pringle:  'Mr.  Pringle, 
I  am  here  at  the  request  of  the  Nelson-Johanson 
Mill  Company;  they  want  the  logs,  and  I  will  not 
extend  credit  unless  I  know  the  note  will  be  tak- 
en care  of.'  He  pulled  his  watch  out  of  his 
pocket  and  he  says:  'I  am  in  a  great  hurry ;  I 
will  have  to  catch  a  car  in  five  or  ten  minutes,' 
he  says.  I  says:  "This  is  a  very  important  mat- 
ter to  me;  tbey  want  the  logs  and  I  would  like 
to  sell  them,  and  I  have  come  over  to  see  about 
it.  I  won't  sell—'  He  says:  'There  is  no  ques- 
tion about  their  financial  standing  now.'  He 
says:  'You  are  running  no  risk.'  I  says  to  him: 
'Will  you  take  the  note  without  recourse?'  And 
be  says:  'No;  I  do  not  want  to  do  that'  He 
says :  This  is  a  good  time  to  get  business ;  we 
don't  want  to  put  all  of  our  eggs  in  one  basket. 
We  are  now  carrying  them  fot  their  lumber 
shipment,  which  is  a  large  amount,  and  we  don't 
feel  like  putting  any  more  money  into  the  busi- 
ness. They  are  in  good  condition.  Mr.  Johan- 
son is  now  managing  the  company,  and  there  is 
no  question  about  their  taking  care  of  it.' " 

Appellant  then  testified: 

"I  had  further  inquiries  made  in  reference  to 
tbe  financial  condition  of  the  mill.  I  immediate- 
ly telephoned  to  Mr.  C,  S.  Harley,  cashier  of 
the  Mercantile  Bank  at  Seattle  and  tc^d  him  of 
my  conversation  with  Mr.  Pringle.  I  wanted  it 
verified.     I   says:    This  is  a  very  important 


thing  to  me;  I  cannot  extend  credit  unless  I 
am  verified,  and  I  want  yon  to  telephone.  I 
will  stay  right  here.' " 

"I  heard  from  him  [Mr.  Harley]  in  about  an . 
hour  or  two  in  reference  to  this  inquiry  as  to  the 
financial  condition  of  the  bank.    Then  I  let  them 
have  the  logs." 

"After  receiving  tbe  telephone  communication 
from  the  Mercantile  National  Bank  of  Seattle, 
Mr.  Harley,  in  reference  to  this  matter  I  let  the 
Nelson-Johanson  Lumber  Company  have  tbe  raft 
of  logs." 

In  payment  of  the  raft  of  logs  the  appellant 
took  a  promissory  note  for  ?3,878,31  from  the 
Nelson-Johanson  Mill  Company.  This  note 
was  dated  July  14, 1910.  It  was  never  paid. 
On  the  12th  of  August  following  the  mUl  com- 
I>any  went  into  Insolvency,  and  was  adjudged 
a  bankrupt  on  the  29th  day  of  August,  1910. 
On  July  7,  1910,  the  miU  company  was  In- 
debted to  one  Gawley  in  the  sum  of  $40,000 
on  promissory  notes  secured  by  a  mortgage 
upon  the  mill  property.  At  that  time  the  re- 
sitondent  bank  held  a  mortgage  of  $100,000 
upon  tbe  entire  mill  plant,  and  the  Nelson- 
Johanson  Mill  Company,  in  addition  to  these 
amounts,  owed  the  bank  $68,000  of  unsecured 
notesi  On  May  31,  1910,.  the  mlM  company 
had  famished  a  statement  of  Its  resources 
anid  liabilities  to  the  respondent  hank,  show- 
ing the  total  resources  to  amount  to  $388,000, 
in  round  numbers,  and  the  liabilities,  $272,- 
000,  leaving  an  excess  of  resources  over  lia- 
bilities amounting  to  $116,000.  At  the  time 
of  tbe  bankruptcy  the  liabilities  of  the  mill 
company  amounted  to  $323,000.  Of  that 
amount  It  owed  the  bank  $232,000.  All  tbe 
property  of  the  mill  company  was  consumed 
in  paying  the  obligations  secured  by  the  mort- 
gages, so  there  was  nothing  left  to  the  un- 
secured creditors. 

[1]  Upon  this  state  of  facts  the  trial  court 
was  of  tbe  opinion  that  there  was  no  liability 
of  the  bank  to  the  appellant  in  this  case.  la 
Baser  v.  Moomaw,  78  Wash.  663,  139  Paa 
622,  61  L.  K.  A.  (N,  S,)  707,  we  stated  the 
rule  with  reference  to  cases  of  this  character 
as  follows: 

"The  essential  elements  necessary  to  consti- 
tute actionable  fraud  and  deceit  are,  in  the  main, 
well  settled.  These  elements  are  correctly  set 
forth  in  20  Cyc.  13.  It  is  there  said  that:  'It 
must  appear:  (1)  That  the  defendant  made  a 
material  representation^  (2)  that  it  was  false; 
(3)  that  when  he  made  it  be  knew  it  was  false, 
or  made  it  recklessly,  without  any  knowledge  of 
its  truth,  and  as  a  positive  assertion;  (4)  that 
he  made  it  with  the  intention  that  it  should  be 
acted  upon  by  the  plaintiff;  (6)  that  the  plaintiff 
acted  in  reliance  upon  it;  and  (6)  that  he  there- 
by suffered  an  injury.' " 

See,  also,  to  tbe  same  efTect,  Simons  v. 
Clssna,  62  Wash.  116,  100  Pac.  200,  and 
Northwestern  S.  S.  Co.  v.  Dexter  Horton  Sc 
Co.,  29  Wash.  666,  70  Pac.  59. 

[2,  3]  We  think  the  evidence  falls  to  show 
that  Mr.  Pringle,  the  vice  president  of  the 
Scandinavian-American  Bank,  knew  the  rep- 
resentations were  false  which  were  testified 
to  by  the  appellants,  or  that  such  representa- 
tl<Mi8  were  made  recklessly,  without  knowl- 
edge of  the  truth,  or  as  a  positlTe  asaertl<». 
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If  tbe  representations  were  made  by  Mr. 
Prlngle  with  tbe  intention  tbat  they  should 
be  acted  upon  by  the  appellant,  it  Is  plain 
that  the  appellant  did  not  act  in  reliance  up- 
on such  representations.  It  plainly  appears 
from  the  evidence  of  tbe  appellant  himself 
that  prior  to  the  7th  day  of  July  he  had  sold 
the  mill  company  four  rafts  of  logs.  These 
rafts  had  been  promptly  paid  for.  Between  the 
30th  of  May  and  the  5th  or  6th  of  July  the  ap- 
pellant evidently  became  apprehensive  of  the 
financial  condition  of  the  mill  company  with 
which  he  had  been  doing  business,  and  he 
was  referred  again  to  tbe  respondent  bank 
to  ascertain  the  company's  financial  condi- 
tion. Tbe  bank  at  that  time  was  a  large 
creditor  of  the  mill  company.  Mr,  Prlngle 
so  stated  to  the  appellant  The  mill  com- 
pany owed  the  bank  some  $168,000.  Tbe  mill 
cwnpany  had  furnished  to  the  bank  a  state- 
ment showing  its  financial  condition.  This 
statement  showed  resources  over  $300,000, 
and  liabilities  over  $200,000,  so  that  the  net 
resources  over  the  liabilities  was  some  $115,- 
000.  There  Is  no  showing  in  this  record  that 
the  officers  of  the  bank  had  any  other  knowl- 
edge of  the  financial  condition  of  the  com- 
pany than  was  shown  by  this  statement,  and, 
as  evidence  of  tbe  fact  that  the  bank  relied 
upon  this  statement  upon  the  very  day  the 
appellant  inquired  of  the  vice  president  of  the 
bank  about  the  financial  condition  of  the  mill 
company,  the  bank  loaned  to  the  mill  com- 
pany an  additional  $10,000  upon  its  unsecured 
note,  and  subsequent  to  that  time  the  bank 
loaned  an  additional  $25,000  upon  the  un- 
secured note  of  the  mill  company,  indicating 
very  clearly  that,  so  far  as  the  officers  of  the 
bank  were  concerned,  they  believed  at  that 
time  the  mill  company  was  In  good  financial 
condition.  At  most,  we  think  the  represen- 
tations made  to  the  appellant  by  Mr.  Prlngle, 
the  vice  president  of  tbe  bank,  were  expres- 
sions of  opinion.  In  the  case  of  Simons  v. 
Clssna,  supra,  it  appeared  that  Mr.  Clssna 
was  familiar  with  the  aCTairs  of  tbe  mill  and 
timber  company  "down  to  the  smallest  de- 
tail." '  There  Is  no  evidence  in  this  case  that 
Mr.  Prlngle,  or  the  bank  of  which  he  was  vice 
president,  was  acquainted  with  the  condition 
of  the  Nelson-Johanson  Mill  Company  fur- 
ther than  its  financial  statement  above  re- 
ferred to  shows.  We  are  satisfied,  therefore, 
that  there  was  no  showing  that  the  repre- 
sentations made  by  Mr.  Prlngle  were  made 
falsely  or  recklessly,  or  with  Intent  to  de- 
ceive the  appellant,  or  that  he  should  act 
upon  them  Independently,  and,  as  shown  by 
the  appellant's  own  testimony,  he  did  not  act 
upon  the  representations  made  to  him  by  Mr. 
Prlngle.  He  testified  that  he  was  not  sat- 
lsfi«id  with  the  statements  of  Mr.  Prlngle, 
and  that  he  therefore  telephoned  to  his  bank- 
er In  Seattle  for  Information,  and  that,  after 
his  banker  In  Seattle  had  given  him  the  In- 
formation he  desired,  he  then  sold  the  raft 


of  logs  to  the  mill  company  and  took  Its  nota 
therefor. 

So  It  Is  apparent  from  the  record  In  this 
case  that  the  appellant  did  not  rely  upon  the 
representations  made  by  Mr.  Prlngle. 

We  are  satisfied,  for  these  reasons,  that  th6 
trial  court  proi)erly  granted  a  nonsuit 

The  Judgment  Is  therefore  affirmed. 

HOLCOMB,  PARKER,  and  MAIN.  JJ..  con- 
cur.   ELLIS.  O.  Jn  took  no  part. 


(97  Wash.  211: 

TITLE  GUARANTY  ft  SURETY  CO.  v. 

COFFMAN,  DOBSON  &  GO.  et  aL 

(No.  13946.) 

(Supreme  Court  of  Washington.    July  9,  1917.) 

1.  BbIDQKS  <S=20(2)  —  CONSTEUCTIOH  CoH- 
TRACT — SUKETY — NOTICK   OF  CUlOI.. 

Under  Bern.  &  BaL  Code,  |  1161,  giring 
subcontractors  right  of  action  on  contractor's 
bond  for  material  fumiahed  on  public,  work, 
provided  notice  of  claim  is  filed  within  30  days 
from  date  of  its  completion  and  acceptance,  tbe 
making  of  the  final  estimate  by  the  state  high- 
way board's  engineer  of  work  of  constnictuig 
a  bridge  was  not  such  acceptance,  since  engineer 
had  no  authority,  by  virtue  of  contract  or  from 
highway  commissioner,  to  accept  construction. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  §i  42,  44.] 

2.  BBIDOES  9=>20(2)  —  CONSTBaCTION  OOH- 
TBACT— SUKETY— NOTICK  OF  CLAIK. 

Notice  required  to  bo  filed  by  subcontrac- 
tors under  Rem.  &  Bal.  Code,  f  1161,  giving 
them  right  of  action  on  contractor's  bond  for 
material  furnished  on  public  work,  is  sufficient 
though  it  falls  to  name  the  surety,  where  there 
is  only  one  bond  and  tho  notice  mentions  it  and 
states  that  claimant  intends  to  hold  it  liable. 

[EM.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  §i  42,  44.] 

3.  Bbidoes  ®=20(2)  —  ConsTBUcnoir  Oow- 
TBACT  —  Notice  of  Clajk  —  Nonuehabix 
Iteus. 

Where  a  notice  filed  under  Rem.  8c  BaL 
Code,  §  1161,  contains  Ucnable  and  nonlienable 
items,  the  whole  claim  is  not  void  against  the 
bond  if  lienable  items,  clearly  disthiguisbed  from 
the  nonlienable,  exceed  the  amount  of  the  daim. 
lEd.  Note— For  other  cases,  see  Bridges,  Cent 
Dig.  §i  42,  44.] 

4.  Bkidoes  9=>20(2)— Contbaoiob'b  Sdkbtt— 
DiscHABGB— Application  of  Patkkntb. 

A  subcontractor  who  received  from  a  bridge 
contractor  money  received  by  latter  from  the 
state  may  apply  it  in  liquidation  of  a  debt  not 
secured  by  the  contractor's  bond,  under  Rem. 
&  Bal.  Codf ,  S  1161,  where  source  of  money  con- 
stituting payment  is  unknown  and  no  instruc- 
tions are  given  as  to  application  of  payment 
and  in  such  case  rule  that  surety  is  equitably 
entitled  to  have  moneys  applied  to  payment  <2 
debts  secured  by  bond  does  not  apply. 

[Ed.  Note.— B\)r  other  cases,  see  Bridges,  Cent 
Dig.  iS  42,  44.] 

5.  Bridges   <s=»2(K2)— CoHTBAora— R«8kbv»— 

ASSIONABILITT. 

Where  a  bridge  is  built  under  contract  with 
the  state  highway  board,  providinf  that  20  per 
cent  of  contract  price  shall  be  retained  by  board 
for  30  days  to  ascertain  if  contractors  have  paid 
all  just  claims  which  would  entitle  claimants  to 
a  lien,  such  reserve  is  a  trust  fnnd  for  labor 
and  material  claimants,  and  an  assignment  by 
contractor  in  payment  of  a  debt  not  secured  by 
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his  bond  under  Rem.  &  BaL  Code,  {  1161,  is 
▼oid  as  against  surety. 

[Ed.  Note.— For  other  eases,  see  Bridges,  Cent. 
Dig.  M  42,  44.] 

6.  Bridges  «s>2(K2)— Constbuoiion— Bond— 

NOTIGB. 
A  surety  on  the  bond  of  a  bridge  contrac- 
tor is  not  liable  under  Rem.  &  Bal.   Code,  8 
1161,  for  claim  of  whidi  no  notice  was  filed,^ 
though  it  is  composed  of  Uenable  items. 

[Ed.  Note. — X\>r  oth«r  cases,  seo  Bridges, 
Gent  Dig.  §g  42,  44.] 

7.  Bbidqks    «=»20(2)— Contbaotob'b    Bond— 
llabilitt  sob  monet  advanced, 

The  surety  is  liable  under  Rem.  &  Bal.  Code, 
i  1161,  on  the  bond  of  a  bridge  contractor  for 
moneys  lent  liim  and  traceable  to  the  work, 
where  the  lender  files  timely  notice  of  claim 
against  the  bond,  particularly  where  money 
was  applied  in  payment  of  claims  which  surety 
wonM  have  been  required  to  pay  had  claimant 
not  advanced  money  with  whidi  they  were  paid. 
[Ed.  Note.— For  other  cases,  see  Bridges,  Gent. 
Dig.  «S  42.  44.] 

&   BbIDGIS  «=>20(2)  —  CONSTITDTIONAI.  LAW 

4=»161  —  Obugation  of  Contbact  —  CoN- 

tbactob's  Bond — Statute. 
A  statute  which  provides  that  money  loaned 
to  a  bridge  contractor  is  not  a  valid  claim 
affdnst  the  contractor's  bond  under  Rem.  & 
Bal.  Code,  {  1161,  is  unconstitutional  In  so 
far  as  it  is  retroactive,  because  it  impairs  the 
obligation  of  a  contract,  violating  Const,  art. 
1,  §23. 

[Ed.  Note.— Blor  other  cases,  see  Bridges,  Cent 
Dig.  f§  42,  44;  Constitutional  Law,  Cent  Dig. 
|{   m,   49Q.] 

9.  Appeai,  and  Ebbob  «=>S77(4)— Habmu:sb 

Ebbob-^udoment. 
Where  a  bridge  is  built  under  contract  with 
the  state  highway  board  providing  that  20 
per  cent  of  the  contract  price  should  be  retain- 
ed by  the  board  for  30  days  to  ascertain  if  con- 
tractors havo  paid  all  just  daims  which  would 
entitle  claimants  to  a  lien,  the  surety  on  con- 
tractor's bond  cannot  complain  of  a  judgment 
allowing  a  claim,  valid  as  against  it,  to  be  sat- 
isfied out  of  this  fund,  where  such  reserve  is 
not  sufficient  to  pay  all  valid  claims. 

[Bid.  Note. — TTor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3567.] 

D^artment  2.  Appeal  from  Superior 
Court,  Lewis  County;  A.  EL  Bice,  Judge< 

Action  by  the  Title  Guaranty  ft  Surety 
Company  against  Coffman,  Dobson  ft  Co., 
Frank  Everett  ft  Co.,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
ReversM  as  to  Frank  Everett  ft  Co.,  and  in 
aU  other  respects  aftlrmed. 

Jas.  B.  Murphy,  of  Seattle,  for  appellant. 
A.  A.  HuU,  W.  M.  Urquhart,  W.  E.  Bishop, 
and  W.  A.  Reynolds,  all  of  Cheballs,  and  Pe- 
ters ft  Powell,  of  Seattle,  for  respondents. 

HOLCOMB,  J.  On  the  5th  day  of  Septem- 
ber, 1913,  Hurley  ft  Henry  entered  into  a  con- 
tract with  tlie  State  Highway  Board  to 
construct  a  bridge  across  the  Cowlitz  river 
in  Lewis  county.  Wash.  Appellant  became 
surety  for  the  contractors,  giving  the  usual 
statutory  bond  on  September  15,  1913.  The 
contract  was  what  is  commonly  known  as  a 
lump-sum  contract,  providing  that  the  con- 
tractors should  be  paid  at  intervals  of  one 
month,  based -on  estimates  of  the  work  done 


during  such  period,  and  that  20  per  cent 
of  the  contract  price  should  be  retained  by 
the  highway  board  for  a  period  of  30  days 
to  ascertain  if  the  contractors  had  paid  all 
Just  claims  which  would  entitle  the  claimants 
to  a  Hen.  The  contractors  completed  the 
bridge,  but  failed  to  pay,  among  others,  the 
claims  of  respondents  Coffman,  Dobson  ft  Co., 
United  States  Steel  Products  Company, 
Frank  Everett  ft  Co.,  and  C.  G.  Smith  for  la- 
bor and  materiaL  The  highway  commission 
retained  $6,578.75  of  the  amount  due  the  con- 
tractors pursuant  to  that  provision  of  the 
contract  above  referred  to.  Appellant  then 
brought  this  action,  making  aa  parties  de- 
fendant the  state  highway  commissioner  and 
all  the  lien  claimants,  to  fix  and  preserve  the 
amount  of  money  due  from  the  state  of 
Washington  and  to  have  It  disbursed  in  pay- 
ment of  the  claims  for  which  it  is  llabl&  The 
amount  due  from  the  state  of  Washington 
was  amicably  agreed  to  be  15,678.75,  wbidi 
amount  was  paid  into  court  by  the  state,  and 
upon  a  trial  without  a  Jury  a  Judgment  was 
entered  against  appellant  and  In  favor  of  the 
several  respondents  in  various  amounts. 

On  the  trial  below  the  evidence  tending 
to  support  the  claims  of  the  various  respond- 
ents was  introduced  separately,  and  for  this 
reason  they  will  be  separately  discussed  In 
this  opinion. 

[1]  1.  The  only  point  on  which  the  validi- 
ty of  the  claim  of  respondent  United  States 
Steel  Products  Company  is  assailed  is  that 
the  claim  was  not  filed  with  the  highway 
board  within  80  days  from  the  completion  of 
the  contract  and  acceptance  of  the  work,  as 
provided  In  Rem.  ft  Bal.  Code,  |  1161.  It  Is 
not  disputed  that  the  claim  was  filed  on  No- 
vember 11,  1914,  but  the  controversy  arises 
over  the  date  that  the  work  was  completed 
and  accepted.  It  Is  appellant's  contention 
that  the  date  of  acceptance  was  September 
29,  1914,  while  respondent  United  States 
Steel  Products  Company  urges  that  the  con- 
tract was  completed  and  the  work  accepted 
on  February  11,  1915,  and  the  court  so  found. 
It  is  obvious,  If  the  latter  date  Is  the  cor- 
rect one,  the  claim  was  filed  In  time  to  ren^ 
der  appellant  liable  on  the  bond.  The  record 
shows  that  a  final  estimate  of  the  work  was 
made  by  an  engineer  of  the  highway  depart- 
ment on  September  29,  1914,  at  which  time 
the  woA  was  actually  completed,  but  no 
formal  action  was  ever  taken  by  the  high- 
way board  to  accept  this  work  until  Febru- 
ary lli  1915.  It  is  appellant's  argument  that 
the  bridge  was  completed  and  accepted  with- 
in the  meaning  of  the  statute  when  the  final 
estimate  was  completed  by  the  engineer,  and 
that  the  engineer  bad  authority  to,  and  by 
making  the  final  estimate  did,  accept  the 
bridge  for  the  highway  commissioner.  In 
urging  this  theory  appellant  relies  largely 
on  Union  Iron  Works  v.  Strauser,  82  Wash. 
51,  143  Pac.  446;  Wheeler,  Osgood  Co.  v. 
Fidelity  &  Deposit  Co.,  78   Wlash.  328,  139 
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Pac,  63;  Denny-Renton  Clay  &  Coal  Co.  v. 
National  Surety  Co.,  93  Wash.  103,  160 
Pac.  1. 

While  It  Is  true  tbat  these  cases  held  that 
the  Issuance  of  the  flnal  estimate  or  certifi- 
cate by  the  architect  or  city  engineer  Is  con- 
clusive on  the  question  of  acceptance,  this 
ruling  was  based  solely  on  the  ground  that, 
by  the  terms  of  the  contract  between  the 
municipality  and  the  contractor,  the  engineer 
or  architect  was  clothed  with  authority  .to 
accept  the  structure  for  the  municipality  and 
did  so  by  Issuing  the  flnal  estimate  or  cer- 
tificate. We  fall  to  find  that  the  engineer 
who  made  the  final  estimate  on  this  case  de- 
rived any  authority  by  virtue  of  the  contract 
or  from  the  highway  commissioner,  to  accept 
the  construction,  and,  since  there  was  no 
aflirmatlre  acceptance  of  the  bridge  by  such 
commissioner,  as  required  by  statute,  until 
February  11,  1915,  It  Is  apparent  that  such 
date  is  the  time  when  the  30-day  statute  of 
limitations  for  filing  claims  against  the  bond 
starts  to  run.  The  claim  of  respondent  Unit- 
ed States  Steel  Products  Company  was  there- 
fore filed  la  time. 

[2]  2.  Many  reasons  are  assigned  by  ap- 
pellant to  show  that  respondent  C.  O.  Smith 
had  no  valid  claim  against  the  bond,  the  first 
of  which  Is  that  the  notice  filed  was  Insuffi- 
cient, In  that  it  failed  to  name  the  surety. 
Rodgers  v.  Fidelity  &  Dep.  Co.,  89  Wash.  316, 
154  Pac.  444,  is  relied  on  to  support  this 
claim.  In  that  case  the  notice  was  held  in- 
sufficient because  it  did  not  state  that  there 
was  a  claim  against  the  bond,  nor  specify  the 
sureties;  but  in  the  instant  case  the  bond 
was  mentioned  in  the  notice,  and  that  re- 
spondent C.  O.  Smith  Intended  to  bold  It 
liable ;  and,  as  there  was  only  one  bond  for 
this  work,  the  notice  satisfied  the  Intent  of 
the  statute,  and  was  a  substantial  compli- 
ance with  It 

[3]  The  validity  of  the  notice  is  also  as- 
sailed on  the  ground  that  the  Itemized  por- 
tions thereof  so  commingled  llenable  and 
nonlienable  items  as  to  render  the  whole 
claim  void.  It  was  held  In  Gilbert  Hunt  Go. 
V.  Parry,  69  Wash.  646,  110  Pac.  541,  Ann. 
Cas.  1912B,  225,  that  when  the  notice  con- 
tained llenable  and  nonlienable  Items  and 
from  the  record  It  was  Impossible  to  ascer- 
tain which  were  llenable  and  which  were  not, 
the  whole  claim  was  void  as  against  the 
bond.  But  the  notice  tn  question  contains 
several  Items  of  cement  and  nails,  the  price 
of  which  amounts  to  more  than  respondent's 
present  claim,  and  which  the  evidence  shows 
clearly  were  used  In  the  construction  of  and 
became  a  part  of  the  finished  structure,  and 
are  therefore  not  so  commingled  with  non- 
lienable Items  as  to  render  them  Incapable  of 
being  distinguished. 

[4]  It  appears  that  the  total  claim  of  re- 
spondent C.  O.  Smith  amounted  to  $1,742.15, 
and  that  upon  this  debit  the  contractors 
made  a  payment  of  $1,000  and  received  a 
credit  of  $187  for  sacks  that  were  returned. 


leaving  a  balance  still  due  respondent  G.  G. 
Smith.  At  the  time  the  $1,000  payment  was 
made,  credit  was  given  for  the  payment,  but 
no  application  thereof  was  made  until  the 
respondent  had  advised  with  an  attorney  to 
determine  his  rights.  Tlien  for  the  first 
time  respondent  applied  the  money  paid  to 
him  In  liquidation  of  all  charges  except  the 
llenable  items.  It  also  fairly  appears  that 
this  $1,000  payment  made  by  the  contractors 
was  part  of  the  money  they  received  as 
payment  for  their  contract  with  the  state, 
and  appellant  strenuously  urges  that  respond- 
ent could  not  apply  this  money  to  the  pay- 
ment of  Items  for  which  the  bond  was  not 
liable,  In  order  that  the  claim  which  could 
be  asserted  against  the  bond  might  be  larger, 
as  the  surety  Is  equitably  entitled  to  have 
the  moneys  applied  to  the  payment  of  the 
debt  for  which  it  Is  liable  as  surety.  While 
this  seems  to  be  the  general  rule  as  announc- 
ed In  Crane  Co.  v.  Pac.  Heat.  &  P.  Co.,  36 
Wash.  95,  78  Pac.  460,  where  the  application 
is  made  with  knowledge  of  the  source  of  the 
payment,  where  the  payee  Is  Ignorant  of  the 
source  of  the  money  constituting  the  pay- 
ment, as  In  the  case  at  bar,  a  different  rule 
has  been  adhered  to  by  this  court,  viz.  that 
when  no  instruction  'Is  givm  as  to  the  ap- 
plication of  the  payment,  it  may  be  applied 
to  a  debt  not  secured  by  the  bond.  Sturte- 
vant  Co.  V.  Fidelity  &  D^.  Go.,  92  Wash. 
52,  158  Pac.  740. 

[5]  3.  In  considering  the  appeal  Involving 
the  claim  of  respondent  Frank  Everett  & 
Co.,  we  find  that  no  proper  notice  of  claim 
was  ever  filed  with  the  highway  commission- 
er, nor  Is  there  any  contention  that  the  b(»id 
Is  liable  for  this  claim,  nor  did  the  lower 
court  so  order,  but  did  decree  that  the  money 
paid  into  the  registry  of  the  court  by  the 
state,  after  the  paym^it  of  the  dalm  of  re- 
spondent Coffman,  Dobson  &  Co.,  be  applied 
to  the  payment  of  other  claimants,  ln<dudlng 
respondent  Frank  Everett  &  Co.,  who  had 
taken  an  order  from  the  contractors  on  Coff- 
man, Dobson  &  Co.,  who  in  turn  had  assign- 
ed to  them  by  the  contractors  all  the  money 
due  the  contractors  from  the  state.  As  there 
was  no  notice  of  dalm  filed,  obviously  ap- 
pellant would  not  be  liable  on  Its  bond,  and 
for  this  reason  appellant  maintains  that  the 
order  given  respondent  Frank  Everett  &  Oa 
by  the  contractors  was  void  because  a  con- 
tractor cannot  assign  funds  to  the  exclusion 
of  the  rights  of  the  surety  and  the  surety 
has  a  right  to  have  the  funds  applied  to  the 
payment  of  claims  for  which  it  Is  liable. 
Whatever  may  be  the  rule  as  to  the  80  per 
cent  of  the  proceeds  from  the  contract.  It 
was  settled  by  this  court  In  Northwestern 
Nat.  Bank  v.  Guardian  Casualty  &  Guaranty 
Co.,  93  Wa*.  635,  161  Pac.  473,  that  the  re- 
serve (which  In  this  case  Is  20  per  cent)  Is 
a  trust  fund  for  labor  and  material  claim- 
ants and  not  subject  to  assignment 

[6]  In  an  attempt  to  avoid  this  rale  coun- 
sel  for   respondent   Frank   Everett   &   Oa 
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Claim  that,  even  granting  that  appellant  has 
a  right  to  an  application  of  the  reserved 
funds  on  claims  for  which  it  would  be  liable, 
nevertheless  appellant  is  liable  for  respond- 
ent Frank  Everett  ft  Co.'s  claim  because  It 
^as  composed  of  Uenable  Items,  even  though 
no  notice  of  claim  was  filed.  This  last  as- 
sertion Is  obviously  untenable,  and  we  hold 
the  assignment  void  as  to  appellant. 

17]  4.  Appellant  also  claims  that  the  court 
en-ed  In  rendering  a  Judgment  in  favor  of 
respondent  CoSman,  Dobson  &  Co.  and  al- 
lowing It  to  satisfy  such  Judgment  out  of  the 
fnnds  paid  Into  the  registry  of  the  court  by 
tbe  state.  It  appears  that  the  contractors. 
In  order  to  secure  credit  from  respondent 
CofFman,  Dobson  ft  Co. ,  assigned  to  it  the 
proceeds  due  tbem  from  the  state  on  the  con- 
tract, and  that  respondent  Coffman,  Dobson 
A  Co.  did  loan  certain  moneys  to  the  con- 
tractors of  which  amount  there  was  still  due 
at  the  time  of  trial  $3,300  and  interest  The 
wording  of  the  Judgment  and  the  fact  that 
resiwndent  Coffman,  Dobson  &  Co.  was  al- 
lowed to  satisfy  It  from  the  funds  in  court 
would  seem  to  indicate  that  such  Judgment 
was  based  on  the  assignment.  On  the  au- 
thority of  N.  W.  Nat.  Bank  v.  Guardian  Cas. 
Co.,  supra,  appellant  argues  that  the  assign- 
ment is  void,  and  therefore  the  Judgment  Is 
void,  as  the  money  paid  into  court  constitut- 
ed substantially  the  20  per  cent,  reserve, 
which  Is  a  trust  fund,  and  cannot  be  assign- 
ed as  against  the  surety.  Even  if  the  theory 
of  tbe  trial  court  was  erroneous,  it  matters 
not  what  theory  It  adopted,  as  long  as  the 
conclusion  Is  sound  and  the  Judgment  can 
be  sustained  by  the  evidence.  Respondent 
CofFman,  Dobson  &  Co.  filed  a  timely  notice 
of  claim  against  the  bond.  The  money  loan- 
ed by  it  to  the  contractors  was  actually  used 
for  labor  and  materials,  and  would  entitle  It 
to  a  valid  claim  against  the  bond  by  virtue 
of  the  rule  announced  In  Puget  Sound  State 
Bank  T.  Gallucd,  82  Wash.  445,  144  P&c.  698, 
Ann.  Cas.  1918A,  767,  wherein  it  was  held 
that  a  surety  Is  liable  for  moneys  traceable 
to  the  work  loaned  to  a  contractor;  and  par- 
ticularly would  this  be  true  where  tbe  evi- 
dence clearly  shows  that  the  money  was  ap- 
plied In  the  payment  of  claims  which  the 
surety  would  have  been  required  to  pay  had 
not  respondent  Coffman,  Dobson  ft  Co.  ad- 
vanced the  money  with  which  they  were 
paid. 

[t]  In  1915  the  Legislature  passed  an  act, 
found  in  Rem.  Code,  H  1159,  1169—1,  In 
which  it  was  provided  that  money  loaned  to 
a  contractor  would  not  be  a  valid  claim 
against  the  bond.  In  Bern.  Code,  t  1161 — 1, 
this  statute  was  made  retroactive.  Tbe  bond 
and  the  contract  between  the  contractors  and 
resiiondent  Coffman,  Dobson  &  Co.  were  exe- 
cuted prior  to  the  enactment  of  these  stat- 
utes, and  if  the  retroactive  feature  thereof 
is  constitutional,  it  is  apparent  that  respond- 


ent Coffman,  Dobson  ft  Co.  has  no  valid 
claim  against  the  bond.  But  we  consider  it 
unconstitutional  because  it  impairs  tbe  oth 
ligation  of  a  contract,  violating  section  23, 
art  1,  Constitution  of  Washington.  Re- 
spondent Coffman,  Dobson  &  Co.  took  tbe  as- 
signment from  the  contractors  and  gave  them 
credit  on  the  strength  of  the  law  as  It  then 
existed,  which  made  it  a  recoverable  claim 
against  the  bond.  This  law  entered  into  and 
became  a  part  of  the  contract,  and  for  tbe 
Legislature  to  later  deprive  the  bank  of  its 
right  of  recovery  against  the  bond  deprives 
it  of  a  substantial  right  which  impairs  the 
obligation  of  its  contract  and  does  not  meise- 
ly  affect  the  remedy.  Strand  v.  Griffith,  63 
Wash.  334,  115  Pac.  612. 

[9]  Resiiondent  Coffman,  Dobson  ft  Co.  was 
therefore  entitled  to  a  Judgment  against  ap- 
pellant, and,  while  technically  the  court 
should  not  have  allowed  it  to  satisfy  this 
Judgment  out  of  the  funds  In  court  the  ef- 
fect of  allowing  such  a  procedure  benefits 
respondent  Coffman,  Dobson  &  Co.,  In  that  it 
gets  the  actual  money  in  place  of  a  bare 
Judgment  We  do  not  consider  that  appel- 
lant is  in  a  position  to  urge  this  objection, 
as  It  appears  that  there  are  more  than 
enough  valid  claims  to  use  up  tbe  money 
paid  In  court;  and,  If  tbe  reserve  would  not 
go  around,  appellant  would  have  to  make  up 
the  deficit  It  is  not  material  to  appellant 
to  whom  It  paid  the  deficit' so  long  as  tbe  re- 
serve was  properly  applied  on  valid  claims. 
If  It  injures  any  one,  It  will  be  the  other  re- 
spondents, with  valid  claims,  but  they  are 
not  complaining. 

The  Judgment  Is  therefore  reversed  as  to 
respondent  Frank  Everett  &  Co.,  and  in  all 
other  respects  Is  affirmed. 

ELLIS,  C.  J.,  and  PARKER  and  MOUNT, 
JJ.,  concur.  FULLERTON,  J.,  concurs  in  tbe 
result 

(97  Waah.  254) 

W.  p.  FULLER  ft  CO.  v.  ADAMS  (LONG- 
MIRE,  Garnishee).    (No.  14122.) 

(Supreme  Court  of  Washington.    July  16, 1917.) 

Estoppel  ^=75  —  Equitable  Estoppel  — 

OwKEBSHiP  of  Goods. 
Where  a  mother  allowed  her  son  to  use  per- 
sonal  property  In  business  conducted  in  bis  own 
name,  she  is  estopped  to  claim  that  the  property 
was  merely  loaned  him  as  against  a  creditor 
garnisheeing  sheriff  holding  property  under  fore- 
closure in  as  action  to  collect  the  t>rice  of  goods 
used  by  the  son  in  such  business. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  f  {  192-195.) 

Department  2.  Appeal  from  Superior 
Court,  Pierce  (bounty;  Ernest  M.  Card, 
Judge. 

Action  by  W.  P.  Fuller  ft  Co.  against  Ar- 
thur J.  Adams,  doing  business  as  the  Crystal 
Mirror  &  Beveling  Company,  defendant  and 
Robert  Longmlre,  garnishee.    Judgment  tor 
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plaintiff,  and   the  garnlsliec  appeals.     Af- 
firmed. 

H.  W.  Lueders,  of  Tacoma,  for  appellant 
Raymond  J.  McMillan  and  Ernest  K.  Mur- 
ray, both  of  Tacoma,  for  respondent 

PARKER,  J.  Thia  action  was  commenced 
In  the  superior  court  for  Pierce  county  by 
the  plaintiff,  W.  P.  Fuller  &  Co.,  seeking  re- 
covery of  the  purchase  price  of  goods  sold  by 
It  to  the  defendant  Arthur  J.  Adams.  There- 
after a  writ  of  garnishment  was  Issued  in 
the  action  at  the  instance  of  the  plaintiff,  di- 
rected to  Robert  Longmire,  sheriff  of  Pierce 
county,  requiring  him  to  answer  as  to  prop- 
erty in  his  possession  belonging  to  the  de- 
fendant He  answered  the  writ  admitting 
that  he  had  in  his  possession  certain  person- 
al property,  describing  it  claimed  by  the 
plaintiff  to  be  the  property  of  the  defendant, 
but  alleged  that  it  was  in  fact  the  property 
of  Carrie  Adams,  the  mother  of  the  defend- 
ant This  allegation  of  ownership  of  Carrie 
Adams  was  controverted  by  the  plaintiff. 
Thereafter  the  issue  so  raised  was  tried  by  the 
oourt  together  with  the  issues  raised  by  the 
pleadings  in  the  original  action,  resulting  In 
findings  and  Judgments  in  favor  of  the  plain- 
tiff as  against  both  the  original  and  gar- 
nishee defendants.  The  court  directed  the 
sale  of  the  property  in  the  hands  of  Long- 
mire as  garnishee  defendant  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  the 
judgment  rendered  against  the  original  de- 
fendant From  this  disposition  of  the  cause 
the  garnishee  defendant  Longmire  has  ap- 
pealed to  this  court.  The  original  defendant 
Adams  has  not  appealed,  so  the  controversy 
here  is  only  between  the  plaintiff  and  Long- 
mire as  garnishee  defendant 

It  appears  that  the  defendant  Adams  was 
at  the  time  of  purchasing  the  goods,  for  the 
purchase  price  of  which  Judgment  was  ren- 
dered against  him  in  respondent's  favor,  a 
minor  about  20  years  old;  At  the  time  of 
purchasing  the  goods  he  was  earring  on  the 
bosiness  indicated  by  the  name  Crystal  Mir- 
ror &  Beveling  Company.  The  goods  were 
sold  to  him  by  respondent  for  use  in  that 
business.  The  business  was  being  carried  on 
by  him  as  his  own,  he  having  entire  control 
thereof  with  knowledge  and  consent  of  hU 
mother,  who  was  then  his  natural  guardian ; 
his  father  having  died  some  time  previous. 
This  property  in  the  hands  of  appellant  as 
garnishee  was  property  used  In  the  business, 
and  had  been  seized  by  appellant  as  sheriff 
In  proceedings  looking  to  the  foreclosure  of 
a  chattel  mortgage  thereon,  which  had  been 
executed  by  defendant  Adams,  which  proper- 
ty remained  in  appellant's  possession  at  the 
conclusion  of  the  foreclosure  proceedings.  It 
was  claimed  by  Mrs.  Adams  as  her  property, 
she  claiming  that  it  had  been  loaned  by  her 
to  her  son  for  use  in  the  business,  and  it 
was  because  of  this  claim  made  by   Mrs. 


Adams  that  appellant  resists  the  claim  of  the 
plaintiff  that  it  be  sold  to  satls^  the  Judg- 
ment against  defendant  Arthur  J.  Adams. 
Mrs.  Adams  was  not  a  party  to  the  original 
action,  nor  to  this  garnishment  proceeding. 
The  trial  court  found  that: 

"Carrie  Adams  is  and  was  the  mother  of  the 
defendant  Arthur  J.  Adams,  and  at  all  times  was 
informed  and  knew  that  said  Arthur  J.  Adams 
was  holding  himself  oat  as  the  owner  of  the 
personal  property  «bove  described,  and  that  he 
was  conducting  the  business  of  said  Crystal  Mir- 
ror &  Beveling  Company  as  his  own  and  obtain- 
ing credit  therein,  and  said  Carrie  Adams  by  her 
conduct  is  estopped  to  assert  as  against  the 
plaintiff  that  said  Arthur  J.  Adams  is  not  the 
owner  of  said  personal  property." 

This  finding,  we  think,  is  amply  supported 
by  the  evidence.  Plainly,  we  think,  whatever 
right  to  this  property  Carrie  Adams  may 
have  as  against  her  son  Arthur  J.  Adams,  it 
must  be  held  to  be  his  property  so  far  as 
the  rights  of  the  plaintiff  In  this  cause  are 
concerned. 

Some  other  contentions  are  made  by  coun- 
sel for  appellant  We  think  they  are  wholly 
without  merit  so  far  as  the  present  contro- 
versy Is  concerned.  We  may  observe  that 
they  relate  for  the  most  part  to  questions 
arising  in  the  original  action,  and  not  to 
questions  arising  between  respondent  and  ap- 
pellant We  are  not  here  concerned  with 
alleged  errors  occurring  In  the  rendering  of 
the  Judgment  against  the  defendant  Arthur 
J.  Adams,  since  no  appeal  is  taken  therefrom. 

The  Judgment  against  appellant  Longmire 
as  garnishee  Is  affirmed. 

ELLIS,  C.  J.,  and  FULLERTON,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 


(97  Wash.  3aS> 
SABOT  T.  SABOT.    (No.  13976.) 
(Supreme  Court  of  Wa8blngt<».    July  25, 1917.> 

DivoBCE  <8=»27(1),  2&— Gboukds— "CauKifflT" 

— "Indignity." 
Indifference  is  an  "indignity,"  and  uncon- 
cealed aversion  is  a  "cruelty,  within  Rem. 
Code  1915,  f  962,  dedarlh^  cruel  treatment  or 
personal  indignities  rendermg  life  burdensome, 
ground  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §{  27,  62,  76,  81,  82,  84-92,  94.] 

Department  1.  Appeal  from  Superior 
Court,  Klickitat  County ;  William  T.  Dardi, 
Judge. 

Suit  by  Simon  Sabot  against  Fannie  S. 
Sabot.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

E.  L.  Sanders  and  Rali^  Simon,  both  o£ 
Seattle,  for  appellant 

CHADWICK,  J.  The  only  question  In  this 
case  is  whether  the  findings  of  fact  are  suffi- 
cient to  sustain  the  decree.    The  court  found: 

"That  for  a  period  of  two  years  last  past  the 
defendant  has  assumed  and  maintained  towards 
plaintiff  an  indifferent  attitude,  and  has  made 
no  attempt  to  conceal  that  she  has  neither  af- 
fection nor  regard  for  the  plaintiff,  and  haa  by 
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numerous  annoying  acts  and  words  made  the 
home  life  of  j^laintiff  burdensome  in  the  ex- 
treme, so  that  it  has  become  impossible  for  the 
plaintiff  to  longer  cohabitate  and  live  with  said 
defendant,  aU  of  which  acts  were  without  just 
cause  or  provocation." 

"Cruel  treatment  of  either  party  by  the 
other,  or  personal  indignities  rendering  life 
burdensome,"  are  made  grounds  for  divorce 
by  the  statute.    Benx  Code,  §  982. 

Indifference  Is  an  "indignity,"  and  uncon- 
cealed aversion  Is  a  "cruelty,"  within  the 
meaning  and  intent  of  the  statute.  Tbey  are 
more  refined,  but  no  less  substantial,  than 
words,  or  blows,  or  neglect. 

Affirmed. 

KEXIS,  O.  J.,  and  MOUNT,  MAIN,  and 
MORIUS,  JJ.,  concur. 


(»7  Wash.  r78) 

GRAY  V.  HIOKEY.    (No.  14030.) 
(Supreme  Court  of  Washington.    July  17,  1917.) 

1.  KuECTioN  OF  Remedies  (S=33(1)— Bbeach  of 
Contract— Quantum  Meruit. 

As  a  general  rule,  where  a  contract  is 
breached,  the  party  injured  may  pursue  one  of 
two  remedies,  either  suing  upon  the  contract 
to  recover  his  loss  of  profits  or  waiving  the  con- 
tract and  suing  upon  a  quantum  meruit,  bat  he 
cannot  pursue  both  remedies,  since  they  bear 
a  different  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  |  1.] 

2.  Loos  AND  LooGiNa  $=»23— TniBEB  Cut- 
tin  q    CONTBACT— Loss  OF  PROFIT— LlEN. 

One  who  agrees  to  cut  timber  for  a  price 
cannot,  on  the  breach  by  the  other  party,  claim 
a  lien  for  loss  of  profits. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  S§  54,  56,  157,  50.] 

3.  Election  of  Reiiedies1€='3(1)— Breach  of 
Contract. 

Where  the  timber  owner  hreadied  a  con- 
tract with  plaintiff  for  the  cutting  of  the  tim- 
ber, plaintiff's  suit  to  foreclose  a  lien  on  the 
timber,  not  l)eing  the  subject  of  a  lien  for 
profits  lost  did  not  constitute  such  an  election 
as  to  preclude  subsequent  suit  in  damages  for 
fbe  breach  and  for  loss  of  profits. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig..i  3.1 

4.  Appeal  and  Ebbob  «=>9gg(l)— Scofb  o> 
Review— Findings  of  Fact. 

Questions  of  fact,  submitted  to  the  jury 
and  resolved  in  favor  of  one  party,  are  condu- 
■ive  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errpr,  Cent.  Dig.  {§  3912-3915,  3917-3921.] 
6.  dlbuibsal  and  nonsuit  ^=350— pleading 

«=>424— Bill  of  Pabticulabs— Waives  of 

Ebbobs. 
Where  one  party  was  not  prejudiced  by  de- 
nial of  motions  for  nonsuit  and  for  a  bill  of 
particulars  and  thereafter  filed  an  answer  and 
went  to  trial,  the  errors,  if  such,  were  waived. 

[B}d.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  100-102;  Pleading, 
Cent  Dig.  {f  1421-1422.] 

6.   CoNTBACTS    «=»353(8)— Bbeaoh— Inbttbuc- 

TIONS. 
In  action  for  breach  of  contract,  instruc- 
tion that  plaintiff  could  recover  if  defendant 
had  paid  a  nnmbCT  of  monthly  installments  and 
rcfnsed  to  pay  one  or  more  thereafter  was  not 
objectionable  as  authorizing  verdict  for  plain- 


tiff, if  the  jury  found  that  defendant  did  not 
pay  the  money  on  the  day  it  became  due,  es- 
pecially where  plaintiff  alleged  an  absolute  re- 
fusal to  comply  with  the  contract. 

[Ed.  Note.— For  other  ca^es,  see  Contracts, 
Cent  Dig.  H  1837-1840.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

AOtlon  by  John  T.  Gray  against  Kate  L. 
Hickey  as  executrix  of  the  estate  of  M.  J. 
Hlckey,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Guy  E.  Kelly  and  Thomas  MacMahon,  both 
of  Tacoma,  for  appellant.  Wm.  H.  Pratt,  of 
Tacoma,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
recover  damages  for  an  alleged  breach  of  a 
written  contract.  The  cause  was  tried  to 
the  court  and  a  jury,  and  resulted  In  a  ver- 
dict and  judgment  In  favor  of  the  plaintiff 
for  $575.    The  defendant  has  appealed. 

It  appears  that  In  March,  1915,  M.  J.  Hlck- 
ey entered  Into  a  written  contract  with  re- 
spondent, whereby  respondent  agreed  to  cut 
a  certain  number  of  cords  of  wood  at  a  given 
price.  He  was  to  he  paid  on  the  5th  of  each 
month  for  the  wood  cut  during  the  preceding 
month.  Soon  after  entering  into  this  con- 
tract, Mr.  Hlckey  died.  The  respondent  con- 
tinued the  work  under  the  direction  of  the 
executrix  of  the  estate  of  Mr.  Hickey.  The 
work  was  paid  for  up  to  July.  Thereafter 
the  executrix  of  the  estateof  Mr.  Hickey  re- 
fused to  pay  for  wood  cut  during  the  months 
of  July,  August,  and  September,  or  thereaft- 
er, and  the  respondent  thereupon  filed  a  lien 
for  the  wood  which  had  been  cut  under  the 
contract  Afterwards  he  brought  a  suit  to 
foreclose  the  lien,  and  Judgment  was  render- 
ed In  his  favor.  An  appeal  was  prosecuted 
to  this  court,  and  the  judgment  of  the  lower 
court  was  affirmed  as  to  the  right  of  the  re- 
spondent to  a  lien  for  the  work  he  bad  done, 
but  was  modified  In  respect  to  other  lien 
claimants.  Gray  v.  Hlckey,  162  Pac.  564. 
Thereafter  this  action  was  brought  to  recov- 
er damages  for  an  alleged  breach  of  the  con- 
tract, and  resulted  In  a  judgment  as  above 
stated.  Mrs.  Hlckey,  as  executrix  of  the 
estate,  has  appealed. 

It  Is  argued;  first,  that  the  complaint  does 
not  state  a  cause  of  action  for  the  reason 
that  the  complaint  does  not  allege  a  rejec- 
tion of  the  claim  filed  with  the  executrix. 
The  sufficiency  of  this  claim,  or  one  of  the 
same  nature,  was  presented  upon  the  appeal 
In  the  other  case,  and  we  there  held  that  the 
dalm  filed  with  the  executrix  of  the  estate 
was  sufficient,  without  a  formal  rejection. 
It  Is  unnecessary  to  further  consider  this 
question. 

[1]  It  is  next  claimed  that  the  action  Is 
barred  because  of  a  previous  election  of  an 
Inconsistent  remedy,  and  it  is  argued  that, 
because  the  respondent  brought  an  action  to 
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foreclose  his  Hen  fo^  work  done  under  tbe 
contract,  he  cannot  now  maintain  this  action 
for  damages  on  account  of  the  breach  of  the 
contract  There  can  be  no  doubt  that,  where 
a  contract  la  breached,  the  party  Injured 
may  pursue  one  of  two  remedies:  E^rst,  he 
may  sue  upon  his  contract  and  recover  his 
loss  of  profits ;  or,  second,  he  may  waive  the 
contract  and  sue  upon  a  quantum  meruit; 
but  he  cannot  pursue  both  remedies,  for  they 
bear  a  dltferent  measure  of  damages.  Gab- 
rlelson  v.  Hague  Box  &  Lumber  Co.,  55 
Wash.  842,  104  Pac.  635,  133  Am.  St  Kep. 
1032.    This  Is,  no  doubt,  the  general  rule. 

[1,3]  When  the  other  action  was  brought 
by  the  respondent  to  foreclose  his  claimed 
Hen,  that  action  was  based  upon  the  contract, 
for  work  which  had  been  done.  No  claim 
was  made  in  that  case  for  damages  occa- 
sioned by  loss  of  profits  for  a  breach  of  the 
contract  We  are  of  the  opinion  that  a  Hen 
may  not  be  claimed  for  loss  of  profits.  The 
appellant  cites  and  relies  upon  Oie  case  of 
Gould  V.  McCormick,  75  Wash.  61,  134  Pac. 
676,  4T  L.  B.  A.  (N.  S.)  765,  Ann.  Cas.  1915A, 
710.  That  was  a  case  where  an  architect  had 
been  employed  to  draw  plans  and  superin- 
tend the  construction  of  a  building.  Before 
the  building  was  completed,  he  was  discharg- 
ed. He  filed  a  claim  of  Hen  for  services  as 
architect  and  superintendence  of  the  building, 
and  was  allowed  to  maintain ,his  claim  upon 
the  contract,  but  the  question  of  the  right  of  a 
Hen  claim  for  profits  or  damages  resulting 
from  breach  of  the  contract  was  neither  con- 
sidered nor  alluded  to  In  that  case,  and  we 
did  not  Intend  to  hold  that  a  Hen  may  be 
claimed  for  damages  for  the  breach  of  a  con- 
tract We  are  satisfied  that  under  the  stat- 
ute no  such  Hen  can  exist  We  are  of  the 
opinion,  therefore,  that  the  foreclosure  of 
the  Hen  in  the  former  case  was  not  an  adju- 
dication of  the  rights  of  the  respondent  in 
this  ease,  and  that  there  was  no  selection  of 
remedies  when  the  respondent  brought  his 
action  to  foreclose  the  lien  which  he  claim- 
ed for  work  done,  because  the  right  to  prof- 
Its  was  not,  and  cotild  not  be,  litigated  In 
that  case. 

[4]  It  Is  next  argued  by  the  appeHant  that 
the  evidence  shows  that  the  appellant  did 
not  breach  the  contract,  but  that  the  re- 
spondent himself  breached  it.  These  are 
questions  of  fact  which  were  submitted  to  the 
Jury,  and  were  resolved  in  favor  of  the  re- 
spondent, and  are  conclusive  now.  It  is  un- 
necessary, therefore,  to  discuss  the  evidence 
upon  these  questions. 

[6]  It  Is  next  argued  that  the  court  erred 
In  denying  the  appellantfs  motion  for  a  non- 
suit and  in  denying  a  motion  for  a  bUl  of 
particulars.  After  these  motions  were  over- 
ruled, the  appellant  filed  an  answer  and  went 
to  trial.  It  does  not  ai^ear  that  the  appel- 
lant was  prejudiced  In  presenting  the  differ- 
ent defenses  which  she  relied  upon  to  de- 


feat the  action.  These  errors,  if  they  were 
errors,  were  therefore  waived.  Parker  v. 
Washington  Tug  &  Barge  Co.,  85  Wash.  575, 
148  Pac.  896;  Byan  v.  Lambert,  49  Wash. 
649,  96  Pac.  232;  Henry  v.  Navy  Yard  Koute, 
94  Wash.  526,  162  Pac.  584. 

[6]  The  court,  among  other  InstructlMis, 
gave  the  Jury  the  following: 

"You  are  instructed  in  this  cause  that,  if  yon 
find  that  the  contract  alleged  in  the  complaint 
waa  entered  into  between  the  parties,  and  that 
if  the  plaintiff  had  performed,  and  the  defend- 
ant had  received  the  materials,  and  paid  for  a 
number  of  monthly  installments,  and  a  refusal 
to  pay  one  or  more  thereafter,  espcciaUy  if 
coupled  with  a  notice  that  defendant  would  not 
pay  for  the  same,  and  a  refusal  to  measure  up 
and  receive  tbo  wood,  such  action  on  the  part 
of  the  defendant  constituted  a  breach  of  de- 
fendant's part  of  this  contract,  and  the  plaintiff 
was  entitled  to  sue  for  and  obtain  full  payment 
for  all  the  work  performed  and  not  paid  for, 
and  reasonable  damages  in  the  shape  of  loss  of 
profits  for  the  balance  of  the  contract  Provid- 
ing be  himself  had  not  theretofore  breadied  the 
contract    •     •     •  •» 

The  appeUant  critidses  this  Instruction  by 
saying  that  it  is  confusing  and  not  clear,  and 
authorized  the  Jury  to  return  a  verdict 
against  appellant  If  they  found  that  she  did 
not  pay  the  money  on  the  day  it  became  due. 
The  instruction,  it  seems  to  us,  is  quite  clear, 
and  is  not  susceptible  of  the  construction 
that  the  appellant  was  required  to  pay  on 
the  day  the  payments  became  due,  for  It 
says — 

"for  a  number  of  monthly  installments,  and 
a  refusal  to  pay  one  or  more  thereafter,  especial- 
ly if  coupled  with  a  notice  that  defendant  would 
not  pay  for  the  same,  and  a  refusal  to  measure 
up  and  receive  the  wood." 

We  think  the  Jury  could  not  have  been  mis- 
led by  this  Instruction,  for  the  contention  of 
the  respondent,  upon  the  trial,  was  that  there 
was  an  absolute  refusal  of  the  appellant  to 
comply  with  the  contract,  or  to  pay  for  the 
wood  cut  after  July,  1915. 

We  have  examined  the  record  quite  care- 
fully In  this  case,  and  faU  to  find  any  error 
therein.  The  errors  alleged  which  we  have 
not  noticed  are  without  merit 

The  Judgment  Is  therefore  affirmed. 

ELLIS,  0.  J.,  and  FDLLEBTON,  HOL- 
COMB,  and  PABKEB,  JX,  concur. 


(97  Waah.  387) 

McQueen  v.  people's  store  co. 

(No.  13867.) 

(Supreme  Court  of  Washington.    July  25,  1917.) 

Master  and  Seevant  €=9302(0)  —  Acts  of 
Servant— LiABiLiTT  of  Master — Scopk  of 
Emplotiosnt. 
The  driver  of  ani  automobile  truck  used  by 
a  mercantile  company  in  deliveries   invited   a 
lady  acquaintance  to  ride  on  the  step,   and  in 
the  course  of  the   ride  she  was   injured.     The 
driver  had   no  authority   to  invite  persons  to 
ride  on  the  truck.     JUeU,  that  in  such  case  he 
was  not  acting  within  the  scope  of  his  employ- 
ment, and  his  master,  the  company,  was  not  U- 
able;    for  a  servant   to   be  acting   within  the 
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•cope  of  his  employment  mast  be  engaged  in  do- 
ing some  act  under  autliority  from  bis  master. 

CEVJ.  Note.— For  other  cases,  seo  Master  and 
Servant.  Gent.  Dig.  {  1220.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Jndge. 

Action  by  Myrtle  McQueen  against  the 
People's  Store  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded,  with  instmctions  to  dismiss. 

Bates,  Peer  &  Peterson,  of  Tacoma,  for  ap- 
pellant Teats,  Teats  &  Teats,  of  Tacoma, 
for  respondent 

MORRIS,  J.  The  People's  Store  Company 
is  a  corporation  conducting  a  large  depart- 
ment store  at  Tacoma,  employing  among 
others  William  Buhre  as  a  driver  of  one  of 
its  automobile  tmclis  used  in  the  delivery  of 
merchandise  to  its  customers.  The  duties  of 
this  driver  are  such  as  usually  appertain  to 
a  position  of  like  character  requiring  him  to 
load  the  truck  at  the  store  with  goods  and 
parcels  and  deliver  them  to  customers  in  dif- 
ferent parts  of  the  city.  He  had  as  an  as- 
sistant a  man  named  Larson,  whose  duty  it 
was  to  go  with  him  and  carry  the  parcels 
into  the  different  homes.  On  the  day  of  the 
accident  Myrtle  McQueen  and  a  girl  friend, 
acquaintances  of  Buhre  and  Larson,  met 
them  at  Sixtieth  and  K  streets  and  engaged 
them  in  conversation  for  a  short  time.  Some 
time  later  Buhre  and  Larson  were  at  Fifty- 
Sixth  and  O  streets,  when  the  two  young 
ladies  again  appeared,  and  again  the  parties 
engaged  in  conversation.  Miss  McQueen  no- 
ticed her  brother-in-law  In  front  of  his  home 
a  short  distance  from  the  place  where  the 
automobile  was  standing,  and,  saying  to 
Buhre,  "There  is  my  brother-in-law,"  she 
went  around  on  the  opposite  side  of  the  triick 
to  conceal  herself  from  her  brother-in-law's 
view.  The  yotmg  la'dles  then  sat  down  upon 
the  running  board  of  the  car,  a  long  step  about 
12  inches  wide  and  about  12  Inches  from  the 
groun'd  running  lengthwise  of  the  car.  Upon 
Larson's  return  to  the  car  from  the  delivery 
he  bad  been  making  Buhre  said  to  the  young 
ladles:  "Sit  still,  girls,  and  I  will  drive 
across  the  street"  The  car  was  then  driven 
across  Fifty-Sixth  street  and  onto  O  street. 
Fifty-Sixth  street  was  paved.  O  street  was 
not  As  soon  as  the  car  left  the  pavement  on 
Fifty-Sixth  street  plaintiff  states,  seeing  she 
was  in  a  dangerous  situation,  she  called  upon 
Buhre  to  stop  the  automobile.  He  either  did 
not  hear  her  or  did  not  hee'd  her,  and  after 
going  a  short  distance  she  either  Jumped  or 
was  thrown  from  the  car,  the  automobile 
passing  over'  one  of  her  feet  causing  the  in- 
juries complained  of.  Appellant  made  the 
usual  motions  looking  to  a  dismissal  of  the 
action  and  for  directed  verdict  and  Judgment, 
all  of  which  were  denied,  an'd  a  verdict  re- 
turned for  respondent  in  the  sum  of  $666. 

Appellant  presents  two  questions:    First, 


that  in  inviting  the  rcsiwndent  to  remain 
upon  the  running  board  of  the  truck  while 
he  crossed  the  street  and  in  conveying  her 
to  the  place  where  the  accident  occurred 
Buhre  was  not  acting  within  the  scope  of  his 
employment  thus  exempting  the  appellant 
from  liability  for  his  act;  second,  that  re- 
spondent was  guilty  of  contributory  negli- 
gence. While  no  decisive  test  can  be  given 
for  determining  whether  or  not  a  given  act 
is  within  the  scope  of  a  servant's  employ- 
ment, It  is  apparent  from  all  the  authorities 
that  the  act  complained  of  must  have  been 
'done  while  the  servant  was  engaged  in  doing 
some  act  under  authority  from  his  master, 
not  that  while  engaged  in  the  act  he  is  em- 
ployed in  the  master's  business,  but  the  act 
must  have  been  in  the  furtherance  of  the 
master's  business,  and  such  as  may  be  fairly 
said  to  have  been  either  expressly  or  implied- 
ly authorized  by  the  master.  Wood,  Master 
and  Servant  (2d  Ed.)  !  307.  When  the  serv- 
ant is  authorized  to  do  the  act,  the  master  is 
liable  for  its  performance.  He  cannot  excuse 
himself  because  an  authorized  act  was  im- 
properly or  unlawfully  performed.  In  other 
words,  so  long  as  the  thing  the  servant  is 
doing  is  in  the  furtherance  of  the  master's 
business,  the  master  must  answer  for  the 
manner  in  which  the  act  is  done.  These  and 
similar  statements  of  the  law  form  the  basis 
of  our  holdings  In  Robinson  v.  McNeill,  18 
Wash.  163,  51  Pac.  355;  Jones  v.  Hoge,  47 
Wash.  663,  92  Pac.  433,  14  L.  R.  A.  (N.  S.) 
216,  125  Am.  St  Rep.  915;  Llnck  v.  Mathe- 
son,  63  Wash.  593,  116  Pac.  282;  Matsuda  v. 
Hammond,  77  Wash.  120,  137  Pac.  328,  51  L. 
R.  A.  (N.  S.)  920;  and  Bursch  v.  Greenough 
Bros.  Co.,  79  Wash.  109,  139  Pac.  870.  In 
the  Matsuda  Case  it  was  sought  to  hold  the 
employer  liable  for  an  assault  committed  by 
an  employ^  during  a  controversy  arising  out 
of  an  attempt  to  collect  for  goods  sold.  Lia- 
bility was  denied  upon  the  groun'd  that,  while 
the  employment  authorized  the  collection,  it 
would  not  render  the  employer  liable  for 
the  unlawful  act  of  the  employ^  in  making  the 
collection.  In  so  holding  FuUerton,  J.,  writ- 
ing the  opinion,  rested  it  upon  the  principle 
that  the  act  causing  the  injury  must  pertain 
to  the  duties  which  the  servant  was  employed 
to  perform  and  is  being  done  as  a  means  or 
for  the  purpose  of  doing  the  work  assigned 
him  by  the  master,  citing  appropriate  author- 
ity. If  a  servant  while  committing  an  as- 
sault was  not  acting  within  the  scope  of  his 
employment  though  authorized  to  make  col- 
lection, the  assault  growing  out  of  a  contro- 
versy arising  out  of  the  attempts  collection, 
then  Buhre  in  inviting  these  girls  to  ride 
upon  the  running  board  of  the  truck  was  not 
acting  vtlthln  the  scope  of  his  employment, 
there  being  no  question  that  he  had  no  au- 
thority to  invite  or  permit  persons  to  ride 
with  him  while  delivering  merchandise  for 
appellant  The  latest  expression  from  this 
court  upon  the  application  of  the  rule  here 
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InTolved  Is  Gmber  v.  Cater  Transfer  Co.,  165 
Pac.  491.  Gruber  was  Injured  through  the 
alleged  t\egllgence  of  the  driver  of  an  auto- 
mobile truck  which  had  been  furnished  by 
the  transfer  company  for  the  purpose  of  mov- 
ing Gruber's  household  goods.'  At  the  In- 
vitation of  the  driver  Gruber  got  upon  the 
truck  and  sat  down  upon  a  small  trunk  fac- 
ing the  rear,  from  which  be  was  thrown  or 
fell  while  the  truck  was  passing  over  an  un- 
even street  crossing.  The  case  was  disposed  of 
upon  the  ground  that  the  driver  of  the  truck 
had  no  real  or  apparent  authority  to  allow 
or  permit  Gruber  to  ride  upon  the  truck,  or, 
stated  as  a  legal  proposition,  that  the  driver 
was  not  acting  within  the  scope  of  his  em- 
ployment. The  Matsuda  Case  and  the  Gruber 
Case  sustain  appellant's  first  contention.  In 
inviting  the  girls  to  ride  upon  the  truck 
Buhre  was  engaged  In  farthering  his  own 
pleasure,  and  not  in  furthering  his  master's 
business.  His  employment  was  to  drive  the 
truck.  In  inviting  these  girls  to  ride  with 
Urn  he  was  neither  doing  it  as  a  means  nor 
for  the  purpose  of  performing  that  work.  It 
had  no  connection  with  his  work  either  di- 
rectly or  Indirectly.  In  extending  this  invita- 
tion Buhre  was  acting  without  any  reference 
to  the  business  In  which  he  was  employed. 
It  was  an  Independent  and  private  purpose 
of  his  own  contributing  to  his  pleasure,  but 
not  to  his  service.  While  so  acting  he  was 
his  own  master,  lrreBX>ectlve  of  the  fact  that 
the  facilities  afforded  him  to  do  bis  work 
were  Instrdmental  In  inflicting  the  injuries 
complained  of.  Cooley  on  Torts,  1031.  This 
conclusion  renders  it  unnecessary  to  discuss 
appellant's  second  contention,  that  respond- 
ent was  guilty  of  contributory  negligence. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

ELLIS,  O.  J.,  and  MAIN  and  CHADWICE, 
JJ.,  concur. 

(»:  Wash.  2S0) 

STATE  ex  rel.  MOORE  &  CO.  v.  SUPERIOR 

COURT  FOR  KING  COUNTY  et  al. 

(No.  14072.) 

(Supreme  Court  of  Washington.    July  16, 1»17.) 

Appeal  and  Ehbob  ®=>120Z  —  Fboceedinos 
AFTEB  Remand— Obedience  to  Mandate— 

"FUBTHEB    PBOCEEDINO." 

In  suit  to  foreclose  a  mortgage,  where  a 
judgment  for  defendant  was  reversed,  and  the 
cause  remanded  for  further  proceedings  in  ac- 
cordance with  the  opinion,  the  "further  pro- 
ceedings" referred  to  carrying  out  the  foreclo- 
sure and  did  not  authorize  the  granting  of  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4669. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Further  Proceeding.] 

Department  2.  Prohibition  by  the  State, 
on  the  relation  of  Moore  &  Co.,  a  corpora- 
tion, against  the  Superior  Court  for  King 
C/>unty  and  another.    Application  granted. 


FarrdI,  Kane  &  Stratton,  of  Seattle,  for 
relator.  Bausman,  Oldham  &  Goodale  and 
F.  C.  Kapp,  all  of  Seattle,  for  respondents. 

PER  CURIAM.  This  is  an  application  in 
this  court  for  a  writ  of  prohibition  to  re- 
strain the  superior  court  of  King  county  and 
the  Hon.  A.  W.  Frater,  the  Judge  thereot 
from  granting  a  new  trial  in  the  case  of 
Moore  &  Co.  v.  Burling,  after  remittitur  from 
this  court  on  reversal  of  the  lower  ooort  on 
appeaL 

The  original  action  in  the  lower  oomt 
sought  the  foreclosure  of  a  mortgage  exe- 
cuted by  defendant  Burling  to  secure  a  prom- 
issory note  given  to  the  Charleston  National 
Mining  Company.  The  note  and  mortgage 
had  been  purchased  by  the  plaintiff  ootitora- 
tlon.  The  defense  set  up  was  that  the  note 
and  mortgage  were  unenforceable  an  the 
ground  of  fraud  on  the  part  of  the  mining 
company  In  securing  their  execution  by  de- 
fendant, and  that  the  plaintitt  bad  purchased 
the  note  and  mortgage  with  knowledge  of 
the  defect  In  the  payee's  title.  The  lower 
court  found  for  defendant  on  these  issues, 
and  the  cause  was  appealed  to  this  court. 
A  fuller  statement  of  the  facts  will  be  found 
in  the  opinion  of  this  court  as  reported  in 
the  case  of  Moore  &  Co.  v.  Burling,  93  Wash. 
217,  160  Pac.  420.  The  cause  being  here  for 
trial  de  novo,  this  court  sustained  the  find- 
ing of  the  lower  court  as  to  fraud  In  the  pro- 
curement of  the  execution  of  the  instru- 
ments, but  held  that  knowledge  on  the  part 
of  the  plaintlfT  of  the  payee's  fraud  was  not 
sufficiently  established  to  sustain  the  finding 
of  the  lower  court  to  that  effect.  The  cause 
was  remitted  to  the  lower  court  under  the 
following  mandate: 

"The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

After  the  cause  was  remitted  to  the  lower 
court,  the  defendant  filed  a  motion  for  a  new 
trial  on  the  Issue  as  to  whether  plelntUf  was 
a  purchaser  in  good  faith.  The  plaintiff 
moved  to  strike  this  motion,  which  motion 
the  trial  court  overruled  and  denied.  There- 
upon the  plaintiff  applied  for  a  writ  of  pro- 
hibition to  restrain  the  lower  court  from 
proceeding  to  a  hearing  of  the  motion.  The 
question  suggested  Is  the  meaning  of  the 
mandate  of  this  court, 

Under  the  Jurisdiction  of  this  court  to  try 
equitable  actions  de  novo  on  appeal,  we  ex- 
amined and  passed  upon  all  the  evidence  in 
the  record,  and  clearly  Indicated  in  our  opin- 
ion that,  while  the  procurement  of  the  note 
and  mortgage  was  founded  in  fraud,  there 
was  no  sufficient  proof  establishing  that  the  . 
plaintiff  was  otherwise  than  an  innocent 
holder  In  due  course  for  value.  This  neces- 
sitated a  reversal,  and  was  tantamount  to  a 
finding  in  favor  of  the  plaintiff's  right  of 
foreclosure,  upon  which  we  might  have  di- 
rected the  entry  of  a  decree  to  that  effect 
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But  tbere  were  minor  matters  connected 
with  foreclosare  proceedings,  such  as  the  al- 
lowance of  a  proper  attorney  fee  and  the 
taxation  of  costs,  whlcli  were  more  properly 
cognizable  In  the  trial  than  in  the  appellate 
court.  ESccept  as  to  the  mie  issue  of  fraud 
In  the  inception  of  the  note  and  mortgage, 
which  we  found  in  defendant's  favor,  we 
unequlyocally  decided  that  the  note  was 
negotiable,  that  plaintiff  was  a  purchaser  in 
Kood  faith,  and  that  it  was  entitled  to  re- 
cover the, full  sum  of  the  note,  tbou^  it 
had  paid  less  than  the  face  of  It  Oor  de- 
cision disposed  of  all  the  issues  bearing  on 
plalntlfTa  right  of  recovery,  and  there  is  no 
Jnstlflcation  in  the  opinion  for  the  conclnsion 
that  the  remittitur  of  the  case  for  further 
proceedings  meant  the  opening  up  in  the 
lower  court  of  the  questions  decided  by  us 
on  the  record  presented.  It  is  self-evident 
from  the  opinion  rendered  that  our  use  of 
the  words  "remanded  for  further  proceed- 
ings" had  no  other  application  than  the  car- 
rying out  of  the  proper  foredosure  proceed- 
ings by  the  lower  court 

In  Richardson  v.  Sears,  S7  Wash.  207,  151 
Pac.  604,  where  the  lower  court  modified  a 
decree  other  than  as  directed  by  this  court 
we  say: 

"We  have  held  in  a  long  lino  of  cases  that  the 
trial  court  after  an  appeal  and  remittitur,  has 
no  power  to  enter  any  other  judgment  or  decree 
in  the  cause  than  that  directed  by  tho  appel- 
late court  Pacific  Drug  Co.  v.  Hamilton,  76 
Wash.  524,  136  Pac.  1144;  German-American 
State  Bank  v.  Sullivan,  50  Wash.  42,  96  Pac 
622:  State  ex  rel.  Jefferson  County  v.  Hatch, 
36  Wash.  164,  78  Paa  796;  State  ex  rel.  Wolf- 
erman  v.  Superior  Court,  8  Wash.  591,  86  Pac. 
443." 

The  respondent  admits  that  the  lower 
court  has  no  power  to  do  other  than  obey 
the  mandate  of  this  court  and  then  proceeds 
to  argue  that  the  form  of  our  mandate  was 
the  grant  of  a  discretion  to  the  lower  tri- 
bunal, citing  authorities  from  other  jurisdic- 
tlmis  wherein  it  Is  held  that  suoh  a  mandate 
warrants  a  new  trial  in  the  lower  court 
There  are  doubtless  numerous  instances 
when  /such  an  inference  might  naturally 
arise  from  the  nature  of  the  questions  be- 
fore an  appellate  court  and  its  method  of 
disposing  of  them.  While  it  is  the  practice 
In  this  court  in  remanding  an  action  neces- 
sitating a  new  trial  to  so  distinctly  state 
in  its  mandate,  we  would  not  deny  the  right 
to  a  new  trial  under  a  suitable  mandate  for 
farther  proceedings  after  reversal,  if  it  was 
fairly  apparent  from  our  discussion  of  the 
case  that  the  cause  was  remanded  with  that 
object  in  view.  But  where  all  the  issues  in 
an  appealed  case  are  finally  disposed  of  by 
the  Supreme  Court,  no  warrant  for  reopening 
any  of  them  can  be  found  in  its  order  re- 
manding the  case  for  further  proceedings. 

The  application  of  the  relator  for  a  writ 
of  prohibition  to  restrain  the  superior  court 
of  King  county,  and  A.  W.  rrater,  the  judge 


thereof,  from  granting  a  new  trial  ,ln  the 
case  of  Moore  8c  Co.,  a  corporation,  against 
Nettle  E.  Burling  and  others,  is  granted. 

(97  Wash.  384) 
PENNECARD  v.  GIANT  LEDGE  lONING 
CO.  et  al.    (Na  18804.) 

(Supreme    Court    of    Washington.      July    26, 
1917.) 

1.  gorvorations    «s388(1)  —  asskssicbnts  — 
By-Laws. 

A  corporation's  by-law  that  no  assessment 
shall  be  levied  while  a  previous  one  remains  un- 
paid, unless  the  corporation's  power  for  col- 
lecting  it  has  been  exercised,  is  for  protection 
of  those  who  have  paid  their  assessments,  and 
does  not  make  failure  of  one  to  pay  his  assess- 
ment an  exemption  of  his  stock  from  further 
assessment. 

[Eld.  Note. — For  other  cases,  see  Oorporationa^ 
Cent  Dig.  §{  387-374,  378.] 

2.  CoaPOBATIORS  4=»54  —  Bt-Laws— Bepkai,. 

Under  a  coTporati(m*s  by-laws,  providing 
that  they  may  be  amended  or  revoked  by  ma- 
jority vote  at  any  monthly  meeting,  if  notice  is 
given  at  a  previous  meeting  and  the  change  is 
not  acted  on  for  a  month  from  the  notice,  re- 
peal of  a  by-law  at  one  meeting,  without  previ- 
ous notice,  was  effective  from  the  next  meeting, 
a  month  later,  at  which  the  transaction  of  the 
previous  meeting  was  ratified;  the  same  trus- 
tees being  present  at  both  meetings. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  161,  168-166.] 

I>ei)artment  1.  Appeal  from  Superior 
court,  Sp(ricane  County;  El  H.  Sullivan, 
Judge. 

Action  by  Vere  Pennecard  against  the  Giant 
Ledge  Mining  Company  and  another.  Judg- 
ment for  defendants,  and  plain titC  appeals. 
Affirmed. 

McWllIiams,  Weller  &  Brown,  of  Spokane, 
for  appellant  CuUen,  Lee  ft  Matthews,  of 
Spokane,  for  respondents. 

MORRIS,  J.  Appelant  was  the  owner  of 
10,750  shares  of  the  capital  stodc  of  the 
respondent  corporation,  which  stodc  was  up- 
on Its  face  subject  to  assessments.  At  the 
time  of  Its  purchase  a  small  cash  payment 
was  made  upon  the  stock,  and  thereafter, 
between  June  9,  1914,  and  July  15,  1915,  ten 
assessments  were  made  upon  appellant's 
stock  amounting  to  $96.75.  Notice  of  these 
assessments  was  sent  to  and  received  by  ap- 
];)ellant  He  refused  to  pay  any  of  them, 
and  on  September  18,  1916,  his  stock,  follow- 
ing tlie  statutory  proceedings,  was  sold  to 
respondent  Prescott  No  question  arises  as 
to  the  manner  of  the  sale. 

[1]  The  only  contention  raised  on  this  ap- 
peal by  appellant  is  that  the  assessments 
were  Illegally  made  in  that  section  3,  art  3, 
of  the  by-laws  provides  that: 

"No  assessment  shall  be  levied  while  any 
portion  of  the  previous  one  remains  unpaid  un- 
less the  power  of  the  corporation  shall  have 
been  exercised  in  accordance  with  the  provi- 
sions of  this  article  for  the  purpose  of  collect- 
ing such  previous  assessments,  or  the  collecting 
of  the  previous  one  has  been  enjoined." 
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The  evident  purpose  of  this  by-law  la  the 
protection  of  stockholders  who  have  fiilly 
compiled  with  assessments  made  against  their 
stock.  Such  stockholders  under  the  by-law 
were  not  to  be  burdened  with  subsequent 
assessments  until  all  stockholders  had  con- 
tributed pro  rata,  so  that  a  few  stockholders 
could  not  be  made  to  bear  the  burdens  of  the 
corporation.  It  cannot  mean,  as  contended 
by  appellant,  that  one  who  falls  to  pay  an 
assessment  against  his  stock  thereby  exempts 
himself  from  any  further  assessment.  The 
assessments  were  properly  made. 

[2]  Another  question  is  whether  or  not  this 
section  of  the  by-laws  was  repealed.  The 
by-laws  provide  that  they  may  be  altered, 
amended,  or  revoked  by  majority  vote  of 
the  trustees  at  any  monthly  meeting,  notice 
being  given  at  a  previous  meeting  of  any 
Intended  change,  and  that  the  change  must 
not  be  acted  upon  for  at  least  one  month  from 
the  time  of  giving  of  notice.  On  June  9, 1914, 
the  trustees  at  a  regular  meeting  made  cer- 
tain changes  in  the  by-laws,  among  them  re- 
pealing section  3,  art  3.  The  next  regular 
meeting  of  the  trustees  was  held  on  July  14, 
1914,  at  which  time  the  only  business  trans- 
acted was  the  approval  of  the  transaction  of 
the  meeting  of  June  9th.  Appellant  now 
contends  that  section  3  was  not  repealed,  in 
that  it  was  not  shown  that  notice  was  given 
of  the  intended  change  in  the  by-laws.  There 
is  no  merit  in  this  contention.  The  same 
trustees  were  present  at  both  meetings.  The 
most  that  could  be  said  is  that  the  changes 
proposed  at  the  meeting  of  June  9th  would 
not  take  effect  until  the  regular  meeting  of 
July  14th.  But  whether  they  took  effect  on 
June  9th  or  July  14th  is  immaterial.  Nei- 
ther is  it  material  whether  or  not  the  by-law 
Is  or  is  not  in  force,  since  it  in  no  manner  af- 
fects the  sale  of  delinquent  stock. 

Judgment  affirmed. 

ELDIS,  C.  J.,  and  CHAD  WICK  and  BIAIN, 
JJ.,  concur. 


(97  Wash.  358) 

STATE  ex  rel.  MARTIN  et  al.  v.  SUPERIOR 

COURT  OF  GRANT  COUNTY. 

(No.  14019.) 

(Supreme  Oourt  of  Washington.    July  21, 1917.) 

Pbohtbition  «=>3(3)— Adequate  Reuedt  by 

Appeai/— Change  op  Venue. 
Under  Rem.  Code  1915,  §§  1027,  1028,  au- 
thorizing prohibition  to  arrest  proceedings  of 
a  tribunal  without  or  in  excess  of  its  jurisdic- 
tion, where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law, 
defendant,  on  the  undisputed  facts,  being  en- 
titled as  matter  of  right,  under  sections  207-209, 
to  change  of  venue,  bemg  sued  in  a  transitory 
action  in  a  county  other  than  his  residence,  his 
motion  for  change  of  venue  ousts  the  court  of 
jurisdiction,  other  than  to  order  the  change, 
so  that,  change  being  denied,  prohibition  against 
proceeding  with  the  trial  lies;  remedy  by  ap- 
peal from  final  judgment  on  the  merits  not  be- 
ing adequate  remedy. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  {{  7-14,  16-19.] 


Original  prohibition  proceeding  by  the 
State,  on  the  relation  of  H.  N.  Martin  and 
another,  against  the  Superior  Court  of  Grant 
County.    Writ  granted. 

M.  B.  Jess^h,  of  Davenport  for  relator. 
Daniel  T.  Cross,  of  ESptirata,  for  respondent 

CHADWICK,  J.  On  the  3d  day  of  Janu- 
ary, 1917,  M.  H.  Sorrell  and  wife  brought  an 
action  In  the  superior  court  of  Grant  county 
against  H.  N.  Martin  and  Amanda  V.  Martin, 
bis  wife.  It  is  alleged  in  the  complaint  that 
Sorrell  and  wife  executed  a  mortgage  upon 
certain  real  estate  in  Grant  county  to  seouro 
a  promissory  note  due  and  payable  to  H.  N. 
Martin,  that  the  note  and  mortgage  were 
given  without  any  consideratioh,  and  praying 
that  the  court  decree  that  the  note  and  mort- 
gage be  surrendered  for  cancellation.  Mar- 
tin and  wife  are  now,  and  have  been  for  25 
years  last  past,  residents  of  I.dncoin  county, 
Wa^.,  and  were  served  personally  in  that 
county.  They  appeared  in  the  action  by  de- 
murrer and  motion  to  change  the  venue  of  the 
action  from  Grant  county  to  Lincoln  county. 
The  motion  to  change  the  venue  was  accom- 
panied by  sufficient  affidavit  of  merit  The 
judge  presiding  in  the  court  below  overruled 
the  motion  for  change  of  venue,  holding  that 
the  action  was  a  local  action,  and,  notwith- 
standing the  residence  of  the  defendants  In 
another  county,  the  case  was  triable  in  the 
place  where  the  land  is  situated.  Martin  and 
wife  then  applied  to  this  court  for  a  writ  of 
prohibition,  and,  upon  a  rule  to  show  cause, 
the  facts  as  we  have  thus  detailed  them  were 
made  to  appear. 

The  respondent  insists  that  this-  court 
should  not  and  cannot  under  the  authority 
of  the  doctrines  to  which  the  court  has  at- 
tached itself,  hear  the  petition  of  the  relators; 
that  notwithstanding  the  fact  that  they  may 
be  residents  of  Lincoln  county,  and  may  be 
entitled  to  a  change  of  venue,  the  question 
may  be  raised  upon  appeal;  and  that  the 
court  will  not  review  the  error  of  the  court 
below  by  the  Issuance  of  an  extraordinary 
writ  Respondent  bases  this  contention 
squarely  upon  the  case  of  State  ex  r^.  Miller 
V.  Superior  Court,  40  Wash.  555,  82  Pac.  877, 
2  L.  R.  A.  (N.  8.)  895,  111  Am.  St  Rep.  925. 
It  is  Insisted  by  the  relator  that  the  court 
has  so  modified  the  doctrine  of  the  Miller 
Case,  in  State  ex  rel.  Wood  v.  Superior 
CJonrt  76  Wash.  27, 135  Pac.  494,  and  In  State 
ex  rel.  Hopman  v.  Superior  Court  88  Wash. 
612,  153  Pac.  315,  that  the  writ  will  issue. 

Whether  this  court  will  anticipate  and  re- 
view errors  of  the  trial  court  upon  such  ques- 
tions as  inhere  in  the  record,  whidi  may  be 
heard  on  appeal,  Is  one  that  has  sorely  per- 
plexed the  judicial  mind,  and  much  confu- 
sion has  crept  into  our  cases.  But  it  would 
seem  that  the  doctrine  of  State  ex  rel.  Mil- 
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ler  V.  Superior  Oaurt,  supra,  is  still  -0111111- 
peached  and  unimpaired.  The  real  question 
Is  whether  it  was  properly  applied  In  that 
case.  The  rale  as  stated  does  not  deny  that 
the  writ  will  lie  where  the  remedy  by  appeal 
Is  inadequate.    It  Is  said: 

"The  adequacy  of  the  remedy  by  appeal,  or  in 
the  ordinary  conrse  of  law,  is  there  declared 
(State  ex  rel.  Townsend  Oas  Co.  v.  Superior 
Court,  20  Wrsh.  S02  [55  Pac.  9331)  to  be  the 
tru«>  test  in  all  cases,  and  not  the  mere  question 
of  jurisdiction  or  lack  of  jurisdiction." 

Hence  the  inquiry  whether  the  remedy  by 
appeal  is  adequate,  or  whether  that  question, 
when  coupled  with  a  question  of  Jurisdiction 
Is  enough  to  sustain  the  writ,  is  not  fore- 
closed.   Our  statute  provides: 

"The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceed- 
ings of  any  tribunal,  corporation,  board  or  per- 
son, when  such  proceedings  are  without  or  in 
excess  of  the  jurisdiction  of  such  tribunal,  cor- 
poration, board  or   person." 

"It  may  be  issued  •  •  •  In  all  cases  where 
there  is  not  a  plain,  speedy  and  adequate  rem- 
edy in  the  ordinary  course  of  law." 

Rem.  Code,  {§  1027,  1028. 

In  State  ex  rel.  Miller  v.  Superior  Court 
the  court  puts  the  inquiry,  "Has  the  relator 
an  adequate  remedy  by  appeal?"  and  pro- 
ceeds: 

"As  a  general  rule,  the  Legislature  of  this 
state  has  deemed  an  appeal  from  the  final  judg- 
ment an  adequate  remedy  for  the  correction  of 
all  errors  committed  in  the  course  of  a  trial, 
and,  ordinarily,  an  erroneous  ruling  on  a  ques- 
tion of  jurisdiction  is  no  exception  to  this  gen- 
eral role." 

But  if  It  be  held  that  a  court,  having  ju- 

risdlction,  may  erroneously  exercise  that  Ju- 
risdiction, and  that  its  rulings  might  be  ade- 
quately reviewed  on  appeal,  it  does  not  fol- 
low that  the  court  may  so  pro<;eed  In  all  cases 
without  denying  to  a  litigant  that  speed  and 
adequacy  of  remedy  which  is  sanctioned 
and  guaranteed  by  the  statute.  The  Miller 
Case  was,  as  this  one  is,  a  i>etltlon  for  a  writ, 
where  the  court  had  refused  to  change  the 
venue  of  a  case  to  another  county.  The  court 
did  not  go  beyond  the  prior  decisions  of  this 
and  other  courts,  declaring  the  general  rule 
that  the  first  test  In  issuing  such  writs  Is  to 
ask  whether  a  remedy  by  appeal  will  be 
speedy  and  adequate.  It  was  held  that  the 
remedy  by  appeal  was  adequate.  It  would 
seem  that  to  determine  the  question,  as  it  ap- 
plies to  cases  involving  the  right  to  change 
the  venue  of  a  case,  we  should  first  consider 
the  statutes  under  which  a  change  of  venue 
may  be  had,  and  their  legal  effect  as  deter- 
mined by  this  court 

Under  sections  207,  208,  and  209,  Rem. 
Code,  one  who  is  sued  in  a  county  other  than 
that  of  his  residence  is  entitled  to  a  change 
of  venue,  if  the  action  be  a  transitory  one. 
While  It  may  In  general  terms  be  referred  to 
as  a  privilege,  the  claim  for  a  change  of 
venue,  when  once  asserted,  no  question  of 
fact  being  involved,  and  no  discretion  of  the 
court  Invoked,  is  more  than  a  privilege ;  It  is 
a  right    It  has  aeen  so  held  whenever  and 


wherever  this  court  has  been  called  upon  to 
pass  upon  the  question.  State  ex  reL  Grif- 
fith V.  Superior  Court,  164  Pac.  616;  State 
ex  rel.  Stockman  v.  Superior  Court  15  Wash. 
366,  46  Pac.  395;  Smith  v.  Allen,  18  Wash. 
1,  50  Pac.  783,  39  L.  R.  A  82,  63  Am.  St  Rep. 
864;   State  ex  rel.  Sdiwahacher  Bros.  &  Co. 

;  V.  Superior  Court  61  Wash.  681,  112  Pac. 

1 927,  Ann.  Cas.  1912C,  814;  State  ex  rel. 
Stewart  ft  Holmes  Drug  Co.  v.  Superior 
Court  67  Wash.  321,  121  Pac.  460 ;  State  ex 
rel.  Cummings  v.  Superior  Court,  5  Wash. 
518,  32  Paa  457,  771 ;  State  ex  rel.  Campbell 
V.  Superior  Court  7  Wash.  306,  34  Pac.  1103 ; 
State  ex  rel.  Allen  v.  Superior  Court  9 
Wash.  668,  38  Pac.  206;  4  End.  P.  ft  P.  440. 
It  would  seem,  if  the  statute  grants  a  right 
that  does  not  depend  upon  the  merit  of  the 
case,  but  is  Independent  of  the  merit  of  the 
case,  that  a  litigant  should  not  be  put  to  the 
hazard,  delay,  and  expense  of  a  trial  upon 
the  merits  as  a  prerequisite  to  the  assertion 
of  the  right.  In  such  cases  the  court  is  call- 
ed upon  to  deal  with  something  more  than 
"simply  a  law  of  procedure  and  practice," 
as  was  held  by  Judge  Dunbar,  and  properly 
so.  considering  the  record  In  the  case  of  State 
ex  rel.  Townsend  Gas  &  El.  L.  Co.  v.  Superior 
Court  20  Wash.  502,  65  Paa  933.  It  is  a 
right  made  equivalent  to  the  right  to  fix  the 
venue  of  a  local  action  under  the  statute, 
and,  when  asserted,  shOuld  not  be  thrust 
aside  as  an  Incident  or  an  error,  to  be  heard 
upon  an  appeal  from  a  Judgment  on  the 
merits.  The  term  "speedy  and  adequate," 
when  appUed  to  remedies,  means,  or  ought  to 
mean,  a  remedy  adequate  and  tlmdy  to  re- 
view the  particular  error  relied  on,  and  not 
merely  a  remedy  which  depends  upon  a  prop- 
er determination  of  the  issue  as  defined  by 
the  pleadings,  and  such  questions  of  practice 
and  procedure  as  may  arise  In  bringing  the 
case  to  issue,  and  trying  out  the  facts. 

Wherefore  It  may  be  said,  where  there  Is  a 
right  to  a  trial  in  a  particular  place,  which 
right  is  Independent  of  the  issue  as  tendered 
by  the  complaint,  an  adequate  remedy  means 
a  trial  In  the  first  instance  by  a  court  hav- 
ing Jurisdiction  to  hear  and  determine  the 
merits.    To  rule  otherwise  would  bring  us  to 

j  a  holding  that,  although  the  right  to  a  change 


depended  in  no  way  up<m  a  controverted  fact 
of  residence,  the  defendant  would  have  to 
meet  the  delay  and  expense  of  a  trial,  and 
possibly  sufCer  a  Judgment  (if  he  have  clever 
counsel,  he  would  stand  mute  and  make  no 
defense  to  the  merits),  which  we  would  be 
willing  to  sustain,  If  we  were  free  to  do  so. 
Before  we  could  even  consider  the  merit  of 
the  case,  we  would  have  to  decide  the  ques- 
tion of  venue,  or  the  question  of  Jurisdiction, 
and  do  that  which  ought  to  have  been  done 
In  the  first  place — remand,  with  directions 
to  change  the  venue  and  retry  the  case;  and 
for  the  reason  that  the  court  did  not  have 
Jurisdiction.  If  we  would  have  to  so  hold 
on  appeal,  why  should  we  not  say  so  now; 
'  the  record  being  before  us  In  the  same  form 
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aa  It  would  come  on  appeal?  It  requires  no 
argument  to  convince  tbe  writer  tbat  such  a 
situation  would  be  Intolerable,  and  such  as 
the  law  has  sought  to  avoid  by  providing  a 
means  whereby  the  appellate  court  can  keep 
the  stream  of  Justice  flowing  between  Its 
proper  banks. 

By  thus  proceeding  we  may  presume  that 
one  aK>eal  wlU  settle  the  merits  of  the  case, 
whatever  the  Judgment  of  the  court  below 
may  be.  If  we  deny  the  writ,  we  may  as- 
sume that  In  a  fair  proportion  of  tbe  cases 
two  ai^eals,  one  abortive  and  the  other  to 
the  merits,  will  be  necessary.  This  has  al- 
ways been  the  rule  where  the  court  below 
has  ordered  the  venue  of  a  case  to  another 
county.  The  statute  says  (section  1027)  that 
"the  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate."  Now,  if  it  be  so, 
why  have  we  not  the  counterpart  of  this  case 
in  the  case  of  State  ex  rel.  Wyman  v.  Su- 
perior Court,  40  Wash.  448,  82  Pac.  875,  2 
U  B.  A.  (N.  S.)  568,  111  Am.  St  Bep.  915,  6 
.inn.  Cas.  775,  where  the  court  said: 

"If  •  •  •  the  superior  court  of  Spokane 
c<,)uiity  had  exclusive  jurisdiction  to  bear  and 
determine  the  garnishment  proceedings,  without 
power  or  discretion  to  order  a  change  of  venue, 
mandamus  is  the  proper  remedy." 

In  State  ex  rel.  Howell  v.  Superior  Cdurt, 
82  Wash.  356,  144  Pac.  291,  the  expediency 
of  a  proceeding  In  mandamus  to  test  tbe 
right  of  a  court  to  order  a  change  of  venue 
was  not  suggested  by  counsel  or  questioned 
by  the  court.  It  will  be  marked  that  the 
writ  was  not  denied,  because  It  was  not  a 
proper  case  for  a  writ,  but  because  the  court 
to  which  it  was  directed  had  passed  the  Ju- 
risdiction to  try  the  case  to  another  county. 
In  State  ex  rel.  Schwabacher  Bros.  &  Co. 
v.  Superior  Court,  61  Wash.  681,  112  Pac. 
927,  Ann.  Cas.  1912C,  814,  the  court  enter- 
tained a  writ  of  certiorari  to  review  an  or- 
der of  the  superior  court,  changing  the  venue 
of  a  case  from  King  county  to  Chelan  coun- 
ty. Upon  the  authority  of  the  Wyman  Case 
It  was  held  that  the  remedy  by  appeal  was 
Inadequate. 

In  passing  we  take  It  that  no  argument 
can  be  based  on  the  form  of  the  remedy, 
whether  it  be  certiorari  or  mandamus  or 
prohibition.  The  result  of  our  cases,  brought 
here  by  certiorari,  have  been  the  same — to 
compel  the  court  having  Jurisdiction  to  pro- 
ceed with  the  trial,  or  to  refrain  from  trying 
the  case,  as  it  was  In  State  ex  rel.  Griffith  v. 
Superior  Court,  164  Pac.  516.  It  is  not  out 
of  place  to  say  that  we  question  the  propriety 
of  resorting  to  a  writ  of  review  in  cases  of 
tills  kind;  this  for  reasons  not  necessary  to 
be  now  discussed.  The  reason  which  is  first 
suggested  in  tlie  Wyman  Case,  and  followed 
In  State  ex  rel.  Scougale  v.  Superior  Court, 
55  Wash.  328, 104  Pac.  607,  133  Am.  St  Bep. 
1030,  and  in  the  Nash  Case,  for  the  issuance 
of  a  writ  of  mandamus  to  compel  a  court  to 
try  a  case  after  It  has  ordered  a  change,  is, 
if  the  Jurisdiction  be  exclusive  in  the  court 
which  assumes  to  grant  the  change,  manda- 


mus will  lie.  Tills  is  upon  the  theory  that, 
where  an  erroneous  exercise  of  Jurisdiction 
by  the  court  to  which  thft  case  may  be 
sent  could  only  be  reviewed  "eventually"  aft- 
er a  trial  in  the  wrong  court  an  appeal  does 
not  afford  an  adequate  remedy;  or  as  said  in 
the  Scougale  Case: 

"If  the  change  of  venne  was  erroneoobly 
made,  we  cannot  presume  that  the  superior 
court  of  Snohomish  county  will  assume  to  exer- 
cise jurisdiction ;  nor  could  we,  upon  an  appeal 
from  that  court,  direct  the  superior  court  of 
Pierce  county  to  proceed  with  the  triaL  He 
remedy  by  appeal  is  therefore  inadequate." 

If  prohibition  be  the  counterpart  of  man- 
damus, It  should  follow  that  tbe,  one  might 
be  employed  to  compel,  and  the  other  to  pro- 
hibit, upon  the  same  state  of  facts,  depending 
upon  whether  plaintiff  or  defendant  invokes 
the  writ  To  say  that  mandamus  will  lie. 
If  the  court  to  which  a  case  Is  ordered  a&at 
does  not  have  Jurisdiction,  and  may  refuse  to 
take  jurisdiction,  or  delay  the  case  pending  a 
trial,  and  to  deny  that  prohlbltlcm  will  lie, 
to  prevent  a  court  without  jurisdiction  from 
trying  a  case  that  ought  to  be  sent  to  anoth- 
er county,  is  drawing  the  sights  so  fine  that 
the  "judicial  mind"  has  been  put  to  some 
extremity  to  mark  the  line  of  clevage.  In 
the  case  of  State  ex  rel.  liCwls  v.  Hogg,  22 
Wlash.  646,  62  Pac.  143,  the  court  says: 

"The  remedy  [prohibition]  is  employed  only 
to  restrain  courts  and  inferior  tribunals  exer- 
cising judicial  functions  from  acting  without  or 
in  excess  of  their  jurisdiction ;  and,  if  the  court 
or  tribunal  sought  to  be  restrained  has  jurisdic- 
tion of  the  subject-matter  In  the  controversy,  a 
mistaken  exercise  of  its  acknowledged  powers 
will  not  justify  the  issuance  of  the  writ  Stat- 
ed in  another  way,  'it  matters  not  whether  the 
court  below  has  decided  correctly  or  erroneous- 
ly; its  jurisdiction  being  conceded,  prohibition 
will  not  go  to  prevoit  an  erroneous  exercise  of 
tliat  jurisdiction.'  High,  Extraordinary  Legal 
Bemedies,  §  772." 

As  a  general  proposition.  It  may  be  that  a 
court  will  not  review  a  question  arising  In  a 
case  by  an  extraordinary  writ,  where  the 
court  committing  the  error  complained  of  has 
jurisdiction  of  the  subject-matter;  but  tills 
test  is  not  to  be  taken  without  quallflcatlon. 
It  appUes  where,  as  In  the  Liewls  Case,  the 
errors  complained  of  were  incident  to  the 
proceeding  as  defined  by  the  pleadings  and 
Inhered  In  the  record.  It  does  not  apply 
where  the  question  is  collateral  to  the  issue, 
involves  a  right  given  by  an  Independent 
statute,  and  which  but  for  the  writ  would  be 
denied  the  paity  entitled  to  it  or  be  so  post- 
poned as  to  be  a  burden  instead  of  a  right 
The  test,  "jurisdiction  of  the  subject-mat 
ter,"  is  elusive.  It  is  questionable  whether 
the  rule  will  bear  unqualified  statement  in 
that  form,  where  the  venue  of  a  case  ought 
to  be  changed  and  the  action  is  transitory. 
Either  court  has  jurisdiction  to  try  the  is- 
sue, and  therefore  Jurisdiction  of  the  subject- 
matter  ;  or,  if  it  be  said  that  Jurisdiction  of 
the  subject-matter  is  in  the  one  court  or  the 
other,  we  are  not  without  authority  for  hold- 
ing that  it  Is  in  the  court  of  the  count< 
where  the  relators  reside.    If  a  corporation 
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can  be  sued  only  In  the  connty  of  Its  doml- 
dle,  and  the  courts  of  another  county  have 
no  Jurisdiction  of  the  subject-matter  of  a 
case  brought  against  It  (Hammel  v.  Fidelity 
Mutual  Aid  Ass'n,  42  Wash.  448,  85  Fac.  35; 
Whitman  County  v.  United  States  Pld.  & 
Guar.  Co.,  49  Wash.  160,  94  Pac.  906),  then 
surely  a  citizen  who  has  claimed  his  "right" 
should  find  the  same  prohibition  In  the  law. 

The  words  "si)eedy  and  adequate"  must 
mean  something.  Originally  the  writ  was 
not  issued,  except  In  a  clear  case,  and  then 
only  ■when  there  was  no  other  available  reme- 
dy. Board  of  Harbor  Line  Comm.  v.  State,' 2 
Wash.  530,  2T  Pac.  550.  The  act  of  1895 
(Laws  1895,  p.  117)  was  passed  after  the  de- 
cision last  referred  to.  It  may  have  been 
that  the  Legislature  sought  to  cure  the  In- 
flexible rule  theretofore  laid  down  by  the 
courts,  and  to  make  the  writ  available  where 
the  result  of  an  appeal  might  tend  to  em- 
barrass and  delay  a  final  decision  on  the  mer- 
its of  the  case.  After  a  somewhat  exten- 
sive review  of  the  decisions  of  other  conrts, 
not  one  case,  unless  it  be  State  ex  rel.  In- 
dependent Pub.  Co.  V.  Smith,  23  Mont  329, 
58  Pac.  867,  quoted  as  authority  in  the  Miller 
Case,  has  been  found  that  denies  the  right  to 
the  writ  of  prohibition,  where  the  venue  of  a 
case  should  be  changed  as  of  right  We  have 
reviewed  the  authorities  dted  in  the  Montana 
case.  Wherever  it  is  stated  in  terms  that  a 
writ  vrlll  not  issue  to  prohibit  (or  mandamus 
to  compel)  a  court  from  proceeding  to  try  a 
case  after  refusing  to  grant  a  change  of 
Toiue,  some  element  of  discretion  was  in- 
volved. The  trial  Judge  had  been  called  upon 
to  pass  upon  some  question  of  fact,  the  place 
of  residence  was  controverted,  local  preju- 
dice was  set  up,  the  convenience  of  witnesses 
was  put  in  issue,  or  whether  the  ends  of 
Jnstioe  would,  be  seryed  bad  engaged  the 
mind  of  the  court  Obviously  no  court  would 
review  the  discretion  or  the  Judgment  of  a 
court  npon  a  c(mtroverted  fact  under  such 
circumstances. 

"The  rule  appears  to  be  well  settled  that, 
where  the  jurisdiction  of  the  court  does  not  de- 
pend upon  some  controverted  fact  to  be  deter- 
mined by  it,  and  the  court  is  proceeding  without 
or  in  excess  of  its  jarisdiction,  the  writ  of  pro- 
hibition will  lie."  State  ex  rel.  Hopman  v.  Su- 
perior Ciourt,  88  Wash.  612,  153  Pac.  315. 

On  the  other  hand,  wherever  elsewhere  the 
question  we  have  to  deal  with  has  occurred, 
it  has  been  held  that  it  is  proper  for  the  writ 
to  issue,  because  a  remedy  by  appeal  Is  in- 
adequate. 

"Where  an  application  for  a  change  of  place 
of  trial  is  made  by  a  defendant,  based  upon  a 
ground  which  entitles  him  to  the  change  as  a 
matter  of  right,  the  court  to  which  it  is  ad- 
dressed has  no  discretion  except  -to  grant  the  ap- 
plication. In  such  cases  the  court  is  ousted 
of  jurisdiction  to  proceed  further  with  the  cause 
than  to  enter  the  order  of  removal.  Pearse  v. 
Bordeleaa,  supra  [3  C!olo.  App.  351,  33  Pac. 
140].  It  follows,  from  what  has  already  been 
said  In  discussing  the  two  preceding  qnestions, 
that  the  respondent  court  is  divested  of  jurisdic- 
tion to  hear  and  determine  this  cause,  and  this 
brings  us  to  the  last  question  to  consider,  the 


determination  of  which  depends  upon  whether 
the  relator  sfaonld  be  remitted  to  hu  remedy  by 
appeal  or  writ  of  error.  The  writ  of  prohibi- 
tion is  not  one  of  right  but  whether  or  not  it 
shall  be  granted  rests  in  the  sound  discretion 
of  this  court  It  is  a  power  conferred  by  the 
ConstitutaoD,  by  means  of  which,  when  neces- 
sary supervisory  control  may  be  exercised  over 
inferior  tribunals,  acting  without  or  in  excess  of 
their  jurisdiction.  Although  the  questions  in- 
volved upon  which  the  writ  is  a^ed  may  be  re- 
viewed on  appeal  or  error,  this  is  not  condu- 
give  against  the  right  as  to  the  writ  if  in  the 
judgment  of  the  court  such  remedies  are  not 
plahi,  speedy,  and  adequate.  •  •  ♦  We  have 
not  overlooked  the  proposition,  advanced  by 
counsel  for  respondent  that  the  district  court 
had  jurisdiction  to  determine  the  motion  for  a 
change,  and  that  in  overruling  this  motion,  if 
this  is  error,  it  has  merely  committed  one  in  the 
exercise  of  the  jurisdiction  conferred  upon  it 
by  law.  If  this  were  the  only  question  involved 
in  this  proceeding,  the  proposition  would  be  un- 
answerable: hut  the  case  does  not  call  for,  or 
admit  of,  the  application  of  the  principle,  fre- 
quently announced,  that  proceedings  in  prohibi- 
tion cannot  supersede  the  ordinary  functions  of 
an  anneal  or  writ  of  error.  It  is  essentially  dif- 
ferent from  those  cases  where  we  have  appUed 
this  doctrine.  Tlie  district  court  now  proposes 
to  proceed  with  the  trial  of  a  case  of  which  it 
has  no  further  jurisdiction,  and  it  is  to  restrain 
this  action  that  these  proceedings  were  insti- 
tuted. In  other  words,  while  the  court  original- 
ly had  jurisdiction  of  the  subject-matter  of  the 
action,  the  parties,  and  the  questions  involved 
in  the  motion  for  a  change  of  venue,  by  deny- 
ing this  motion  it  assumes  an  authority  and  ju- 
risdiction to  try  the  case  upon  its  merits  which 
it  does  not  possess.  Tlie  difference  between 
cases  where  we  have  held  that  errors  complain- 
ed of  would  not  be  reviewed  in  prohibition,  be- 
cause reviewable  on  error  or  appeal,  and  those 
in  which  the  proposition  is  not  applicable,  is 
clearly  pointed  out  in  People  v.  District  Court 
28  Colo.  161,  63  Pac.  321.  It  would  seem  idle 
to  reqnlire  or  permit  the  parties  to  try  their 
cause  in  a  forum  without  jurisdiction.  For  the 
protection  of  the  plaintiff,  as  well  as  the  defend- 
ant the  cause  should  be  heard  by  a  court  the 
authority  of  which  cannot  be  successfully  at- 
tacked." People  V.  District  Court,  80  Colo. 
123,  69  Pac.  597. 

The  logic  of  the  situation  is  that,  although 
a  court  has  Jurisdiction  of  the  subject-matter 
and  the  parties,  the  assertion  of  the  statu- 
tory right  to  a  change  of  venue,  where  the 
nonresidence  of  the  defendant  Is  admitted, 
ousts  the  court  of  first  resort  of  Its  jurisdic- 
tion to  proceed  in  any  way  other  than  to 
order  the  change  The  attempt  to  hold  to 
the  broad  rule  quoted  from  High,  Extraordi- 
nary I^egBl  Remedies,  In  State  ex  rel.  Port 
Townsend  v.  Superior  (Tourt,  upon  which  the 
holding  in  the  Miller  Case  was  predicated— 
that  Is,  that  the  writ  of  prohibition  will  not 
Issue  where  there  Is  a  remedy  by  appeal— has 
been  without  real  result,  for  In  the  very  na- 
ture of  things  the  court  has  been  put  to  the 
stress  of  meeting  the  statute,  which  allows 
the  remedy  when  an  appeal  would  be  Inade- 
quate. But,  after  all,  the  logic  of  every  one 
of  our  decisions  is  that  the  remedy  by  appeal 
means  an  adequate  remedy  by  appeal,  and 
that  no  certain  rule  can  be  laid  down  for  the 
Issuance  of  the  writ  unless  it  be  in  cases 
like  the  one  we  have  at  bar,  where  the  de- 
fendant is  entitled  as  of  right  to  a  change  of 
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renue.  To  lllastrate  the  thought  I  have  en- 
deavored to  suggest,  we  have  but  to  refer  to 
the  Nash  Case  (though  rightfully  decided, 
was  probably  put  upon  the  wrong  ground), 
where  the  court  passed  upon  the  sufficiency 
of  the  showing  made  that  a  change  of  venue 
was  necessary  for  the  convenience  of  witness- 
es, and  the  case  of  State  ex  rel.  Pierce  Coun- 
ty V.  Superior  Court  for  l%urston  County, 
86  Wash.  685,  151  Pac.  108,  were  the  right  of 
a  taxpayer  to  maintain  an  action  against 
public  officers  was  the  real  question  to  be  de- 
cided. The  court  held  the  remedy  by  appeal 
to  be  inadequate,  and  issued  a  writ  of  pro- 
hibition because  of  the  "special  and  peculiar 
circumstances"  rendering  the  r^nedy  in  the 
ordinary  course  of  law  inadequate.  Certain- 
ly it  will  not  be  contended  by  any  one  that' 
the  sufficiency  of  the  showing  made  in  the 
Nash  Case  and  the  capacity  of  the  relator 
to  maintain  the  action  in  the  Pierce  County 
Case  could  not  have  been  reviewed  as  errors 
arising  in  the  course  of  the  trial  in  the  court 
below. 

The  governing  principle  is  fairly  illustrated 
in  State  ex  rel.  Colboim  ▼.  Superior  Court,  86 
Wash.  402,  150  Pac.  1168.  In  that  case  it  Is 
made  clear  that  a  court  will  not  issue  a  writ 
to  arrest  the  exercise  of  an  acknowledged 
Jurisdiction.  The  remedy  being  by  appeal, 
that  is  to  say,  if  the  court  has  Jurisdiction 
to  try  a  controverted  question  or  a  challenge 
to  its  Jurisdiction,  such  challenge  resting  in 
controverted  facts,  this  court  will  not  re- 
strain it,  although  the  ruling  may  be  errone- 
ous, but  will  leave  the  party  to  his  remedy 
by  appeal.  That  case  is  the  antithesis  of  this 
one,  for  here,  there  being  no  dispute  of  fact 
and  the  right  resting  in  the  statute,  the  court 
had  no  Jurisdiction  to  proceed,  for  there  was 
no  question  of  Jurisdiction  to  be  determined, 
by  Judicial  expression  or  otherwise.  To  the 
same  ^ect  is  State  ex  rel.  Meyer  v.  Clifford, 
78  Wash.  655,  130  Pac.  650,  where  the  court 
was  careful  to  suggest  that  the  words  in  the 
statute,  "In  excess"  of  Jurisdiction  of  sudi 
tribunal,  do  not  mean  an  error,  either  in  law 
or  fact,  committed  In  the  exercise  of  an 
acknowledged  Jurisdiction.  If  a  court  is  pro- 
ceeding without  having  acquired  Jurisdiction, 
or  insists  upon  proceeding  after  it  has  lost 
Jurisdiction,  It  presents  a  state  of  facts  call- 
ing for  the  issuance  of  the  writ.  State  ex 
r^  Wood  V.  Superior  Court,  76  Wash.  27, 
136  Pac.  494;  State  ex  rel.  Hopman  v.  Supe- 
rior Court,  88  Wash.  612,  153  Pac.  315.  In 
State  ex  reL  Wood  v.  Superior  Court,  supra, 
we  have  a  view  of  the  question  from  another 
angle.  There  the  court  held,  upon  the  au- 
thority of  former  decisions,  that  prohibition 
would  lie  to  arrest  proceedings  in  a  court  that 
had  not  obtained  Jurisdiction.  In  principle, 
this  line  of  cases  sustains  our  present  hold- 
ing; for,  if  the  writ  will  issue  to  restrain  a 
court  that  cannot  render  an  effective  Judg- 
ment, because  It  has  not  obtained  Jurisdic- 
tion, it  should  issue  to  restrain  a  court  that 


could  not  render  a  Judgment  upon  tbe  merits 
against  a  party  entitled  to  a  change  of  Tenap 
upon  the  ground  of  nonresldence. 

The  question  why  we  do  not  overmle  the 
Miller  Case  may  occur.  Notwithstanding  the 
conclusicm  reached  by  the  court,  and  the  fact 
that  counsel  for  both  sides  have  treated  the 
Miller  Case  as  the  one  controlling  in  tbe  case 
at  bar,  unless  qualified  by  subsequent  deci- 
sions, the  Miller  Case  was  rightly  decided. 
The  action  had  been  begun  against  three  par- 
ties, all  nonresidents  of  tbe  county  in  which 
the  action  was  begun.  Two  of  the  defend- 
ants moved  for  a  change  of  venue,  asserting 
that  all  of  the  defendants  were  nonresidents, 
and  that  the  convenience  of  witnesses  would 
be  served  by  the  change.  The  other  defend- 
ant filed  an  affidavit  asking  that  tbe  court 
refuse  a  change,  and  an  affidavit  was  filed 
by  the  plaintiff,  showing  that  the  convenience 
of  the  greater  number  of  the  witnesses  wonld 
be  best  served  by  holding  the  case  for  trial 
In  Spokane  county.  Tbe  court  refused  a 
change — first,  upon  the  fact  of  convailence. 
controverted  by  the  affidavits  of  the  parties: 
and,  second,  because,  where  two  or  more  par- 
ties are  sued  in  the  wrong  county,  all  must 
Join  in  the  motion  to  change  tbe  venue  upoo 
the  ground  of  nonresldence,  or  it  will  be  de- 
nied. 4  Encyc.  M.  &  Praa  419 ;  40  Cyc.  1-16. 
Such  being  tbe  state  of  tbe  record,  tbe  MlUer 
Case  could  not  have  been  decided  in  anj 
other  way,  notwithstanding  tbe  unqualified 
statement  of  the  holding  of  tbe  court  to  be 
found  in  the  syllabus  and  in  tbe  digest 

We  understand  counsel  to  admit  tbe  action 
to  be  transitory,  if  the  court  adheres  to  the 
doctrine  announced  in  Rosenbaum  v.  Erans, 
63  Wash.  506,  115  Pac.  1054,  and  cases  from 
this  court  cited  therein.  A  decree  in  a  case 
of  this  kind  operates  in  personam,  and,  un- 
der the  authority  of  Rosenbaum  ▼.  Evans  and 
English  V.  Gibbons,  79  Wash.  210,  140  Pat 
322,  we  hold  the  action  to  be  transitory,  and 
that  the  relator  is  entitled  to  a  change  of 
venue  as  of  right. 

Writ  wlU  issue. 

ELIilS,  C.  J.,  and  MOUNT,  MAIN,  and 
FULLERTON,  JJ.,  concur. 

"""^"^  in  Wasb.  mi 

SCHRAMM  V.   STEELE  et  aL     (Na  13S21J 

(Sanreme    Cburt    of    WashingtMi.      July    21, 

1917.) 
Husband  and  Wife  «=a268(9)— Cojunrsm 
Pbopkbtt— Tort  op  Husband — Liabiuti. 
Community  property  cannot  be  subject  to 
execution  to  satisfy  a  judgment  for  the  bin- 
band's  tort  not  ccmtmitted  in  the  maoa«emes( 
of  the  community  property  nor  for  the  benefit 
thereof,  regardless  of  Rem.  Code  1915,  |  5S>1T, 
giving  the  husband  the  management,  oontraL 
and  disposition  of  the  community  personalty. 

IKA.  Note.— For  other  cases,  see  liuatend  ud 
Wife,  Cent.  Dig.  i  966.] 

En  Banc.  Appeal  from  Superior  Coon. 
King  County ;   Everett  Smith,  Judge. 
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Suit  by  Arthur  Schramm,  Jr.,  as  trustee, 
against  John  Steele  and  others.  Defendants' 
separate  demurrers  were  sustained  to  the 
complaint,  judgment  of  dismissal  entered, 
and  plaintiff  appeals.    Afflrmed. 

Aust  &  Terhune,  of  Seattle,  for  appellant 
Cbas.  F.  Munday,  Scott  Calhoun,  and  Jolin  A. 
Homer,  all  of  Seattle,  for  respond^its. 

ELLIS,  C.  J.  Suit  in  equity  in  the  nature 
of  a  creditors'  bill  to  set  aside  as  fraudulent 
a  transfer  of  personal  property  made  by  de- 
fendant John  Steele  to  his  wife,  Florence 
Steele,  and  for  other  equitable  relief. 

Plaintiff  alleges,  in  substance,  that  on  Jan- 
uary 8,  1016,  a  Judgment  for  $3,000  was  en- 
tered in  favor  of  Robert  H.  'Wilson  against 
John  Steele  in  the  suiierior  court  of  King 
county  upon  complaint  of  Wilson  against 
Steele  for  alienating  the  affections  of  Wil- 
son's wife;  that  on  January  11,  1916,  the 
Judgment  was  assigned  by  Wilson  to 
Schramm,  plaintiff  in  this  action;  that  the 
cause  of  action  upon  which  the  Wilson  Judg- 
ment was  based  accrued  long  prior  to  Febru- 
ary 10, 191S,  and  that  defendants  John  Steele 
and  Florence  Steele  are,  and  at  all  times  ma- 
terial were,  husband  and  wife;  that  as  a 
marital  community  they  are  the  owners  of 
described  personal  property  worth  about  $6,- 
000 ;  that  after  February  9, 1915,  John  Steele 
without  consideration  secretly,  and  for  the 
purpose  of  evading  payment  of  Wilson's 
claim,  transferred  to  his  wife  his  community 
Interest  in  all -of  their  community  personal 
property;  that  no  bill  of  safe  or  other  in- 
strument evidencing  such  conveyance  was 
ever  filed  for  record;  that  on  November  29, 
1915,  defendants  Steele  and  wife  executed  to 
defendant  E.  M.  Smlthers  a  chattel  mortgage 
for  $6,000  covering  all  of  their  personal  prop- 
erty; that  they  were  not  indebted  to  Smlthers 
tn  excess  of  the  sum  of  f  1,000;  that  the 
mortgage  was  given  pursuant  to  a  secret 
agre^nent  between  defendants  to  so  incumber 
the  community  property  as  to  make  impos- 
sible the  collection  of  any  Judgment  which 
Wilson  might  obtain  against  Steele ;  that  the 
title  was  thus  so  clouded  and  apparently  in- 
cumbered as  to  make  the  property  wholly  un- 
salable on  execution;  that  plaintift  has  no 
remedy  at  law;  and  that  defendant  John 
Steele  has  no  property  except  his  interest  in 
the  community  personal  property. 

The  prayer  is  that  defendants  be  required 
to  make  disclosure  of  their  dealings  with 
the  community  property;  that  Florence 
Steele  give  an  accounting  of  all  property  and 
money  received  by  her  for  and  on  account  of 
the  community ;  that  all  transfers  made  by 
Steele  to  his  wife  be  declared  null  and  void, 
and  all  personal  property  of  defendants  Steele 
be  decreed  to  be  community  property;  that 
the  amount  owing  to  Smlthers  be  ascertain- 
ed, and  that  he  be  required  to  satisfy  his 
mortgage  upon  payment  of  such  sum;  and 
'bat  a  receiver  be  appointed  to  conserve  the 


community  property  until  subjected  to  levy 
under  plaintUTs  execution. 

Defendants  separately  demurred  to  the 
complaint  upon  the  ground  that  the  facts 
stated  are  insufficient  to  constitute  a  cause 
of  action.  The  demurrers  were  sustained. 
Plaintiff  electing  to  abide  by  his  pleading. 
Judgment  of  dismissal  was  entered.  Ee  ap- 
peals. 

But  two  questions  are  presented:  (1)  Is 
the  community  property  of  the  marital  com- 
munity subject  to  execution  for  the  payment 
of  a  Judgment  against  the  husband  alone  for 
a  tort  committed  by  him  alone,  not  in  con- 
nection with  the  community  business  nor  in 
furtherance  of  the  community  interest?  (2) 
Is  the  complaint  fatally  deficient  through 
lack  of  an  allegation  that  the  transfer  was 
made  after  appelleOit'B  Judgment  was  obtain- 
ed? 

There  are  three  lines  of  our  own  decisions 
all  having  a  direct  bearing  upon  the  first 
question  and  creating  an  impasse  whldi  ne- 
cessitates the  overruling  of  modification  of 
some  one  of  the  three. 

In  the  following  cases  this  court  has  held 
that  the  community  personal  property  can  be 
sold  on  execution  to  satisfy  a  Judgment 
against  the  husband  for  his  separate  debt: 
PoweU  V.  Pugh,  13  Wash.  577,  43  Pac.  879; 
Gund  V.  Parke,  15  Wash.  393,  46  Pac.  408; 
Morse  v.  Estabrook,  19  Wash.  92,  52  Pac.  531, 
67  Am.  St.  Rep.  723.  These  decisions  have 
never  been  followed  in  any  case,  nor,  so  far 
as  we  have  been  able  to  find,  have  they  even 
been  cited  on  this  point  in  any  of  our  later 
decisions.  The  majority  opinion  in  Powell  v. 
Pugh,  Judge  Gordon  dissenting,  is  based  up- 
on a  decision  of  the  territorial  court  (An- 
drews v.  Jaqua,  3  W.  T,  286).  in  which  the 
bare  statement  Is  made  and  based  upon  the 
statute  defining  community  property  (which 
so  far  as  here  concerned  was  the  same  then 
as  now)  without  discussion.  The  other  two 
decisions  merely  follow  the  Powell  Case. 

In  the  following  cases  this  court  has  held 
that  a  t>erson  having  a  claim  for  damages 
sounding  in  tort  is  a  creditor  of  the  tort- 
feasor within  the  meaning  of  the  statute  of  13 
Ellz.  C.  5,  which  is  tie  prototype  of  all  stat- 
utes— touching  fraudulent  conveyances,  and 
is  the  common  law  of  this  state ;  that  is  to 
say,  the  tort-feasor  is  a  debtor  of  the  injured 
person  within  the  meaning  of  the  law  of 
fraudulent  conveyances:  Bates  v.  Drake,  28 
Wash.  447,  457,  68  Pac.  961;  Sallaske  v. 
Fletcher,  73  Wash.  593,  132  Pac.  648,  47  L. 
R.  A.  (N.  S.)  320,  Ann.  Cas.  1914D,  760;  Allen 
V.  Kane,  79  Wash.  248,  261,  140  Pac.  634; 
Henry  v.  Yost,  88  Wash.  93,  96, 152.  Pac.  714. 
These  cases  Involved  fraudulent  conveyances 
of  real  estate,  but,  touching  the  question  who 
is  a  creditor  and  who  is  a  debtor,  that  cir- 
cumstance is  obviously  immaterial. 

The  third  line  of  decisions  involves  torts 
committed  by  the  managing  member  of  the 
community.  In  the  following  cases  this  court 
has  held  that  community  real  estate  cannot 


Digitized  by  VjOOQIC 


636 


166  PAC5IFI0  BEPORTEB 


(Wasb. 


be  anbjected  to  levy  to  satisfy  a  judgment 
for  the  husband's  tort  which  was  not  com- 
mitted In  the  management  of  the  community 
business  nor  for  the  benefit  of  the  commu- 
nity :  Brotton  t.  Langert,  1  Wash.  73,  23  Pac. 
688;  Day  v.  Henry,  81  Wash.  61,  142  Pac. 
439;  Wilson  v.  Stone,  90  Wash.  365, 156  Paa 
12.  The  opinion  In  Day  t.  Henry  expressly 
and  definitely  places  these  decisions  on  the 
ground  that,  when  the  tortious  act  la  wholly 
outside  the  scope  of  the  husband's  authority 
as  manager  of  the  community  property,  there' 
Is  no  room  for  the  application  of  the  doctrine 
of  respondeat  superior,  and  not  upon  the  fact 
that  the  community  property  sought  to  be 
levied  upon  was  realty.  There  Is  no  Intima- 
tion that  a  different  rule  would  prevail  In 
case  of  personalty.  The  argument  In  the 
Day  Case  definitely  precludes  tjiat  view. 

In  the  following  cases  this  court  has  held 
that  a  liability  for  the  husband's  tort  which 
Is  committed  In  the  management  or  prosecu- 
tion of  the  community  business  can  be  en- 
forced against  the  community  property, 
whether  real  or  personal,  but  only  because  he 
is  the  agent  acting  for  the  community. 
These  cases  rest  squarely  upon  the  rule  re- 
spondeat superior:  Kangley  v.  Rogers,  85 
Wash.  250,  147  Paa  898;  Woste  v.  Rugge, 
68  Wash.  90,  122  Pac.  988 ;  Milne  y.  Kane,  64 
Wash.  254,  116  Pac.  659,  36  L.  R.  A.  (N.  S.) 
88,  Ann.  Cas.  1913A,  318 ;  McGregor  v.  John- 
son, 58  Wash.  78,  107  Pac.  1049,  27  U  B.  A. 
(N.  S.)  1022. 

In  not  a  single  case  has  this  court  held 
or  Intimated  that  community  property, 
whether  real  or  personal,  can  be  subjected 
to  levy  to  satisfy  a  judgment  against  the 
husband  alone  for  a  tort  committed  by  him 
alone,  and  not  In  connection .  with  the  com- 
munity business  nor  for  the  benefit  of  the 
community.  On  the  contrary,  the  decisions 
above  cited  Involving  torts  committed  by 
the  husband  by  necessary  Implication  limit 
the  liability  of  the  community  property, 
whether  real  or  personal,  for  such  torts^  to 
cases  where  it  can  be  said  that  the  tort  was 
committed  in  the  management  of  the  com- 
munity property  or  for  the  benefit  of  the  com- 
munity. This  court  is, thus  definitely  com- 
mitted to  the  doctrine'  that  in  such  cases 
the  liability  of  the  community  property  of 
whatever  kind  rests  solely  upon  the  statutory 
agency  of  the  husband,  and  only  exists 
where  the  rule  respondeat  superior  can  be 
soundly  applied. 

Invoking  the  first  two  of  these  lines  of  de- 
dslon,  appellant's  argument  sylloglstically 
stated  is  this.  IJndei?  the  first  line  the  com- 
munity personalty  is  liable  for  the  separate 
debt  of  the  husband.  Under  the  second  line 
a  liability  for  damages  for  the  tort  of  the 
husband  Is  a  debt  of  the  husband  within 
the  meaning  of  the  law  of  fraudulent  con- 
veyances. Therefore  the  community  per- 
sonal property  is  subject  to  execution  under 
a  judgment  for  the  husband's  tort  in  what- 
ever connection  committed.    It  is  plain  that 


If  there  is  any  liability  of  the  community 
personal  property  for  the  husband's  acts, 
whether  contractual  or  torttons,  not  per- 
formed in  connection  with  the  community 
business  nor  for  common'  benefit  it  mu<t 
be  rested  upon  the  provision  of  the  statute 
(R&n.  1916  Code,  |  6917),  giving  the  buoband 
the  management,  control,  and  dlspositioD 
of  the  conminnlty  personalty,  and  it  must 
be  because  that  provision  gives  the  bus- 
band  the  absolute  proprietary  right  in  sudi 
property  and  the  wife  no  preset  right 
but  bnly  a,  contingent  expectancy.  Such  is 
in  fact  the  sole  basis  of  the  decision  In 
Powell  r.  Pugh,  supra,  and  the  two  cases 
following  it  Simple  candor  therefore  com- 
pels the  admission  that,  if  that  view  be 
sound,  the  community  personal  proi>erty  can 
be  subjected  to  the  payment  of  the  husband's 
separate  liability  for  tort  just  to  the  same 
extent  that  it  can  be  subjected  to  payment 
of  his  separate  contract  debt.  Either  the 
husband  has  8u<di  an  absolute  proprietary  in- 
terest in  the  community  personalty  or  no  act 
of  his,  whether  contractual  or  tortious,  can 
bind  BUdi  property  except  through  hia 
agency  for  the  community.  To  rest  a  dis- 
tinction in  this  respect  upon  the  technical 
definition  of  a  debt  as  distinguished  from  a 
liability  for  tort  would  be  simply  absurd. 
It  follows  that  we  are  forced  either  to  over- 
rule the  case  of  Powell  v.  Pugh,  supra,  and 
the  two  decisions  following  it,  or  to  hold  that 
the  community  personal  property  la  subject 
to  execution  for  a  judgment  against  the 
husband  alone  for  a  tort  committed  by  him 
alone  and  in  no  manner  connected  with  or 
redounding  to  the  benefit  of  the  commuifity. 
The  latter  course  would  obviously  stultiCy 
the  reasoning  of  every  one  of  the  third 
class  of  decisions  hereinbefore  cited  where 
community  pr<^>erty  generally  was  held  lia- 
ble for  a  tort  ccnnmitted  by  the  husband. 
It  would  force  a  shifting  of  their  ground 
from  that  of  a  statutory  agency  to  that  of 
a  statutory  proprietary  right  in  the  husr 
band.  This  impasse  presented  by  our  own 
decisions '  forces  us  to  a  reconsideration  of 
the  ground  of  decision  in  the  Powdl,  Gund, 
and  Morse  Cases.  If  that  ground  Is  sound, 
the  judgment  here  must  be  reversed.  If  it 
is  not  sound,  the  judgment  here  must  be  af- 
firmed. 

The  same  circumstances,  all  of  than  and 
no  others,  which  make  real  estate  community 
property  make  i]ersonalty  community  prop- 
erty. The  two  kinds  of  property  are  Im- 
.pressed  with  the  community  character  by 
the  same  facts  and  by  force  of  tlie  same 
words  in  the  same  defining  statute.  All 
property,  whether  real  or  personal,  "property 
and  pecuniary  rights"  without  exceptioa 
"acquired  after  marriage  by  either  husband 
or  wife,  or  both,"  otherwise  than  "by  gift,  be- 
quest, devise  or  descent,"  is  community  prop- 
erty. Rem.  Code  1915,  S  5917,  by  reference 
to  sections  5915  and  5916.  It  follows  that 
the  one  kind  of  property  when  so  held  and 
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Acquired  Is  just  aa  absolutely  the  property 
of  tbe  community  as  such-  as  Is  the  other, 
and  that  neither  member  of  the  community 
has  any  Independent  proprietary  Interest  or 
right  in  either.  It  follows  further  that  the 
management  and  control  conferred  by  stat- 
ute (sections  5917  and  5918)  on  the  husband 
as  to  both  species  of  property,  though  dif- 
fering In  Its  extent  as  to  the  two  kinds,  Is  a 
management  and  control  for  the  community 
and  In  the  community  Interest  This  neces- 
sarily results  from  the  fact  that  it  Is  the 
statutory  entity,  the  community  as  such, 
whldi  owns  the  property.  The  provision 
of  the  statute  intrusting  the  husband  with 
"the  management  and  control  of  community 
personal  property,  with  a  like  power  of  dis- 
position as  he  has  of  his  separate  personal 
property,  ^cept  he  shall  not  devise  by  will 
more  tlian  one-half  thereof"  (Bern.  Code 
1915,  {  5917),  must  be  construed  in  the  light 
of  this  dominant  fact  of  ownership.  The 
pr<^»erty  referred  to  Is  "community"  proper- 
ty; that  is,  property  belonging  to  the  com- 
munity. The  husband  is  made  by  the  stat- 
ute the  manager,  not  the  owner.  His  man- 
agement and  control  include  the  power  of 
absolute  dl^)ositlon,  but  only  for  the  com- 
munity. XHse  there  is  no  such  thing  as  a 
vested  property  right  in  the  community  as 
to  any  personal  property,  since  the  husband 
could  give  away  all  such  property  In  any 
manner  he  pleased,  except  by  will,  at  any 
time  dnring  the  existence  of  the  community. 
To  hold  that  the  whole  substance  of  the 
term  "community  property"  as  applied  to 
personalty  consists  in  a  mere  contingent  ex- 
pectancy of  the  wife  would  make  of  the  term 
"community  personal  property"  a  palpable 
misnomer.  It  would  take  away  every  com- 
munity element  except  the  fact  that  the 
-wife's  labors  and  sacrifices  had  helped  to 
earn  it  It  would  destroy  that  equality 
which  it  is  the  obvious  purpose  of  our  com- 
munity property  law  to  conserve.  These 
considerations  make  it  plain  that  the  statute, 
in  conferring  upon  the  husband  the  manage- 
ment and  control  of  the  community  property, 
though  giving  him  (he  absolute  power  of 
disposition  of  community  personalty,  in- 
tends no  more  than  to  make  him  the  statu- 
tory agent  of  the  community.  Marston  v.  Rue, 
92  Wash.  129, 159  Pac.  111.  The  words  of  the 
statute  are  certainly  no  broader  than  those 
often  employed  In  general  powers  of  attorney 
for  the  management  and  disposition  of  person- 
al property,  but  we  have  yet  to  learn  of  a 
case  In  which  such  a  power,  howevpr  broad, 
was  held  to  destroy  the  estate  of  the  donor 
of  the  power,  and  subject  the  property  to  the 
personal  debts  of  the  attorney  in  fact  There 
Is  no  reason  either  in  the  words  or  purpose 
of  the  statute  why  the  statutory  agency 
created  for  the  same  purpose  of  management 
should  destroy  the  estate,  substitute  for  it  a 
shadowy  defeasable  expectancy  in  the  wife, 
and  subject  the  property  to  the  purely  per- 


sonal debts,  whether  arising  In  contract  or 
tort,  of  the  husband.  Tbe  assertion  found  in 
the  Powell  decision  that  the  husband  may 
sell  the  community  i>ersonalty  "to  satisfy 
bis  Individual  debt  and  pass  a  good  title," 
even  If  sound,  is  only  so  because  the  volun- 
tary act  of  sale  is  within  the  scope  of  the 
husband's  apparent  authority  as  agent  The 
argument  Is  conclusively  answered  by  the 
dissenting  opinion  of  Judge '  Gordon.  He 
points  out  that  the  husband's  power  of  dispo- 
sition, whatever  its  extent  "Is  to  be  volun- 
tarily exercised."  The  authority  "presup- 
poses the  exercise  of  discretion  and  assent, 
and  hence  such  a  sale  or  disposition  of  the 
property  is  to  be  distinguished  from  an  In- 
voluntary execution  sale,  wherein  the  con- 
sent of  the  debtor  is  wholly  Immaterial." 

We  are  now  clear  that  Judge  Dunbar,  In 
the  case  of  Brotton  v.  Langert,  supra,  stated 
the  correct  principle  when,  referring  to  sec- 
tion 2409  of  the  Code  of  1881,  which  is  in 
substance  the  same  as  section  6917  of  Rem. 
1915  Code,  he  said: 

"This  section  discriminates  in  favor  of  one 
spouse  only  so  far  as  is  actually  necessary  for 
the  transaction  of  ordinary  business." 

This  necessity  is  fully  met  by  holding  that 
the  husband  Is  the  statutory  managing  agent 
of  the  community  with  an  absolute  discretion 
in  the  voluntary  disposition  of  the  com- 
munity personalty,  and  that  the  statutory 
agency  is  no  broader  than  a  general  power 
of  attorney  conferring  a  like  discretion  which 
has  never  been  held  to  destroy  the  donor's 
estate  by  subjecting  it  in  invitum  to  the  pay- 
ment of  the  attorney's  individual  debts  or  to 
satisfaction  of  his  liability  for  his  individual 
independent  torts. 

The  rule  announced  by  a  divided  court  in 
the  Powell  Case  does  not  affect  titles 'to  real 
property,  nor  does  It  create  any  vested  prop- 
erty right  in  the  husband's  creditors  as  such 
to  the  cmnmunity  personalty.  To  overrule 
that  decision  and  the  two  which  follow  it 
cannot  affect  rights  which  have  become  vest- 
ed by  antecedent  sales  of  such  property  on 
execution  for  ttie  husband's  separate  debts. 
Haskett  v.  Maxey,  134  Ind.  182,  33  N.  E).  358, 
19  L.  R.  A.  379;  Harris  v.  Jex,  55  N.  T.  421, 
14  Am.  Rep.  285;  Kelley  v.  Rhodes,  7  Wyo.  237, 
51  Pac.  693,  39  L.  R.  A.  594,  75  Am.  St  Rep.. 
904 ;   7  R.  C.  K  p.  1010,  §  36. 

It  can  affect  no  rule  of  property,  since  the 
husband  will  still  have  every  right  of  man- 
agement, control,  and  voluntary,  disposition 
of  the  community  personalty  that  he  ever 
had,  whatever  those  rights  may  be — a  thing 
which  it  is  unnecessary  now  to  decide.  It 
certainly  cannot  affect  injuriously  either  the 
husband,  the  wife,  the  community  which 
they  compose,  nor  any  vested  property  rights 
of  third  parties.  On  the  other  hand,  it  will  re- 
store to  our  decisions  a  consonance  with  the 
plain  policy  of  our  community  statute  which 
is  to  create  and  maintain  an  equality  of  the 
husband  and  wife  in  their  Joint  earnings  so 
far  as  thb  vecessitles  of  business  manage- 
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ment  will  permit  It  will  Introduce  a  con- 
sistency Into  our  own  decisions  which  Is  now 
wholly  wanting.  These  considerations  make 
It  plain  that  the  doctrine  of  stare  decisis  can- 
not be  soundly  invoked  to  preserve  the  rule 
of  the  Powell  Case.  The  following  often- 
quoted  language  of  the  Supreme  Court  of 
Indiana  seems  peculiarly  pertinent: 

"Much  as  we  respect  the  principle  of  stare 
decisis,  we  cannot  yield  to  it  when  to  yield  is 
to  OTertlirow  principle  and  do  injustice.  Re- 
luctant as  we  are  to  depart  from  former  deci- 
sions, we  cannot  yield  to  them,  if,  fn  yielding, 
we  perpetuate  error  and  sacrifice  principle.  We 
have  thought  it  wisest  to  overrule  outright 
ruther  than  to  evade,  as  is  often  done,  by  an  at- 
tempt to  distinguish  where  distinction  there  is 
none."    Paul  v.  Davis,  100  Ind.  422,  428. 

See,  also,  Board  of  Commissioners  v.  All- 
man,  142  Ind.  573,  42  N.  E.  206,  39  L.  R.  A. 
68;  Truxton  v.  Fait  &  Slagle  Co.,  1  DeL 
483,  42  Atl.  431,  73  Am.  St.  Rep.  81;  Cal- 
houn Gold  Mining  Co.  v.  AJax  Gold  Mining 
Co.,  27  Colo.  1,  59  Pac.  607,  50  I*  R.  A.  209, 
83  Am.  St  Rep.  17;  Oliver  Co.  v.  Louisville 
Realty  Ass'n,  156  Ky.  628,  161  S.  W.  570, 
61  L.  R.  A.  (N.  S.)  293 ;  Rumsey  v.  N.  Y.  & 
New  Eng.  R.  Co.,  133  N.  Y.  79,  30  N.  R  654, 
16  L.  R.  A.  618,  28  Am.  St  Rep.  600. 

The  only  possible  ground  of  the  Powell, 
Gund,  and  Morse  decisions  has  I)een  dis- 
credited by  our  decisions  In  the  Day,  Kang- 
ley,  Woste,  Milne,  McGregor,  and  Marston 
Cases.  We  must  overrule  the  former  or 
modify  the  latter  In  such  a  way  as  to  ne- 
cessitate the  affirmance  of  tlie  judgment 
here.  We  are  clear  that  the  Powell,  Gund, 
and  Morse  decisions  are  unsound.  They  are 
hereby  overruled. 

Since  our  answer  to  the  first  question  pre- 
sented by  this  appeal  must  be  In  the  nega- 
tive, It  is  obvious  that  the  question  of  plead- 
ing presented  by  the  second  is  Immaterial. 

The  Judgment  appealed  from  Is  affirmed. 

HOLCOMB,  MORRIS.  MOUNT,  MAIN, 
CHADWICK,  and  PARKER,  JJ.,  concur. 

(97  Wash.  «7) 

BISBBB  T.  LACKT  et  ux.     (No.  14073.) 
(Supreme  (Jourt  of  Washington.    July  25,  1917.) 
1.  Appkai,  and  Eebob  <S=564(2)— Statement 

OF  Facts— Time  fob  Filing. 
Rem.  Code  1915,  |  393,  provides  that  the 
statement  of  facts  must  be  filed  either  before  or 
within  30  days  after  the  time  begins  to  run  with- 
in which  an  appeal  may  be  taken.  Under  sec- 
tions 388  and  389,  a  statement  of  focts  may  be 
filed  and  served  at  any  time  save  for  the  limita- 
tion provided  by  section  393.  Judgment  was  en- 
tered September  1st  September  5th  appellant 
filed  his  exceptions,  and  served  his  proposed 
statement  of  facts  on  September  27th.  October 
9th  the  judgment  was  vacated,  and  on  November 
18th  the  judgment  appealed  from  entered.  Held, 
the  statement  of  facts  was  filed  in  time ;  appel- 
lant having  served  his  proposed  statement  of 
facts  prior  to  entry  of  final  judgment  was  not 
required  to  withdraw  the  same  from  the  files  in 
order  to  refile  and  re-serve  the  same  within  30 
days  after  entry  of  final  judgment 

[Ed  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $!  2502,  2555.] 


2.  Adtebse  Possession  4=>68 — (Tlaih  ITkdek 

CoLOB— Necessity. 
To  acquire  title  by  adverse  possession,  the 
use  must  be  under  color  of  title  or  daim  of 
right 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i<  387-393.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  li.  Clifford,  Judge 

Action  by  Ned  Bisbee  against  C.  L.  Lacky 
and  wife.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed,  with  instruc- 
tions. 

Jesse  Thomas,  of  Taooma,  for  appellant 
Frank  A.  MagiU  and  W.  McB.  Perriii,  botli 
of  Tacoma,  for  respondents. 

MORRIS,  J.  Appellant  is  the  record  own- 
er of  part  of  lot  3,  section  6,  township  21 
north,  range  1  east  in  Pierce  county,  ex- 
tending from  the  government  harbor  area  in 
Batch's  Cove,  a  small  arm  of  Paget  Sound, 
to  the  shore  near  the  northwest  comer  of 
the  tract  The  land  in  ccKitroversy  is  cov- 
ered by  the  tides,  but  is  held  under  govern- 
ment patent  In  June,  1910,  respondents  pur- 
chased from  the  appellant  20  .acres  in  the 
southwest  comer  of  section  31,  townsliip  22, 
lying  to  the  north  of  lot  3.  The  south  line 
of  this  20  acres  is  the  Glen  Cove  road,  wlilch 
crosses  Balch's  Cove  on  a  bridge  a  short  dis- 
tance north  of  the  township  tine.  A  short 
time  prior  to  the  commencement  of  tills  ac- 
tion, respondents  asserted  a  claim  to  a  right 
of  way  beginning  at  the  west  end  of  the 
bridge;  thence  In  a  southeasterly  direction 
across  lot  3  to  the  waterway;  thence  down 
tlie  cove  to  the  sound.  Appellant  sought  in 
this  action  to  quiet  his  title  against  the  claim 
of  respondents.  Respondents  set  up  that  as 
an  inducement  to  the  purchase  of  the  20 
acres,  appellant  held  out  the  value  of  the 
tract  by  reason  of  its  easy  access  to  the  water 
along  the  claimed  right  of  way,  and  as  a 
separate  defense  alleged  the  open,  notorious, 
continuous,  and  adverse  use  of  the  landing 
and  the  right  of  way  by  the  public  for  a 
period  of  20  years.  The  lower  court  sus- 
tained this  last  defense  and  entered  a  decree 
adjudging  and  establishing  an  easement  in 
the  public  36  feet  wide  from  the  west  end 
of  the  bridge,  across  lot  3  to  the  waters  of 
the  cove,  and  thence  down  the  cove  to  the 
sound,  from  which  decree  tills  appeal  Is 
taken. 

[1]  Respondents  move  to  strike  the  state- 
ment of  facts  upon  the  ground  that  it  was 
not  filed  nor  served  witliin  30  days  after  the 
time  began  to  run  within  which  an  appeal 
might  be  taken.  Judgment  was  first  entered 
September  1,  1916.  On  September  6th  appel- 
lant filed  his  exceptions,  and  immediately 
prepared  his  proposed  statement  of  facta 
preparatory  to  an  appeal,  and  filed  and  serv- 
ed the  same  on  September  27th.  On  October 
9th  an  order  was  entered  vacating  the  first 
judgment,  and  on  November  18th  the  Judg- 
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ment  appealed  from  was  entered.  Appellant 
perfected  bis  appeal  from  this  last  Judgment 
and  on  November  27tb,  no  amendments  hav- 
ing been  proposed,  the  statement  of  facts  was 
certified.  Tbe  statement  of  facts  was  filed 
within  the  time  provided  by  law.  Section 
SQ^.  Rem.  Cbde,  provides  that  tbe  statement 
of  facts  must  be  filed  and  served  either  be- 
fore or  within  30  days  after  tbe  time  begins 
to  run  within  which  an  appeal  may  be  tak- 
en. Tbe  only  time  limitation  upon  the  filing 
and  serving  of  the  statement  of  facts  Is  30 
days  after  the  judgment  becomes  final,  un- 
less, as  provided  by  statute,  the  time  be  en- 
larged. There  is  no  limitation  as  to  the 
time  preceding  final  Judgment  within  which 
the  statement  may  be  filed  and  served;  the 
only  limitation  is  as  to  the  last  day.  Under 
sections  388  and  389,  a  statement  of  facts 
may  be  filed  and  served  at  any  time  save 
for  the  limitation  provided  for  in  section  393. 
The  law  never  requires  the  doing  of  a  use- 
less thing.  Having  filed  and  served  his  pro- 
posed statement  of  facts  prior  to  the  entry  of 
final  Judgment,  no  requirement  rested  upon 
appellant  to  withdraw  the  same  from  the 
flies  in  order  to  reflle  and  re-serve  the  same 
within  30  days  after  the  entry  of  final  Judg- 
ment. The  statement  was  certified  on  No- 
vember 27th  without  amendment  or  excep- 
tion, thus  coming  to  ns  as  a  conceded,  state- 
ment of  facts  containing  all  the  matters  ma- 
terial to  a  review  of  the  Judgment  not  other- 
wise a  part  of  the  record.  The  motion  to 
strike  Is  deuled. 

Coming  now  to  the  merits,  the  lower  court 
refused  to  find  that  at  the  time  of  the  pur- 
chase of  the  20  acres  by  respondents,  and  as 
an  inducement  to  the  purchase  thereof,  ap- 
pellant represented  that  the  land  was  valu- 
able because  of  its  access  to  the  water,  or 
that  respondent  would  have  the  use  or  en- 
joyment of  any  part  of  lot  3.  In  so  refusing 
to  find  we  believe  the  lower  court  was  cor- 
rect, and  that  part  of  respondent's  conten- 
tion may  be  dismissed  with  the  sole  comment 
that  the  record  is  insafficient  to  so  find. 

[2]  Respondents'  case  must  rest  or  fall  up- 
on his  plea  of  an  easement  In  tbe  public. 
The  evidence  is  suflicient  to  find  that  for 
more  than  25  years  the  residents  of  Olen 
Cove  and  vldnlty  have  used  a  small  gravelly 
point  in  lot  8  as  a  landing  place  for  small 
boats,  passing  thence  to  tbe  county  road, 
and  that  such  use  has  been  open,  notorious, 
and  continuous.  If  these  were  all  the  ele- 
ments necessary  to.  establish  adverse  posses- 
sion, respondents'  case  would  be  made  out. 
One  necessary  element  ia  lacking.  Such  use 
must  be  under  color  of  title  or  claim  of  right 
to  operate  as  a  disseisin.  Bellingham  Bay 
Irand  Co.  v.  Dibble,  4  Wash.  764,  31  Pac.  30; 
Blake  v.  Shrlver,  27  Wash.  593,  68  Pac.  330; 
Hesser  v.  Siepmann,  35  Wash.  14,  76  Pac. 
295;  Wilcox  v.  Smith,  38  Wash.  585,  80  Pac. 
803;  Yesler  Bstate  v.  Holmes,  39  Wash.  34, 
80  Pac.  851;   Lohse  v.  Burch,  42  Wash.  156, 


84  Pac.  722;  Ramsey  t.  Wilson,  62  Wash. 
Ill,  100  Pac.  177;  Skansl  v.  Novak,  84  Wash. 
39,  146  Pac.  160;  O'Donnell  v.  McCool,  89 
Wash.  537,  154  Pac.  1090. 

The  record  presents  no  claim  of  color  of  ti- 
tle. Neither  is  there  proof  of  claim  of  right. 
The  evidence  goes  no  further  than  to  shovr 
that  for  many  years  the  public  made  use  of 
this  landing  place  and  the  land  and  water 
adjacent  thereto  as  a  convenience.  This  is 
insufficient,  no  matter  how  long  indulged  In, 
to  deprive  the  record  owner  of  his  title.  We 
may  concede  respondents'  contention  that  the 
use  of  an  easement  continued  unexplained 
for  the  prescribed  period  will  be  presumed  to 
have  been  adverse  unless  of  such  a  character 
as  to  show  a  mere  privilege  enjoyed  by  leave 
of  the  owner.  It  was  so  held  in  Lechman  v. 
MilU,  46  Wash.  624,  91  Pac  11,  13  TU  R.  A. 
(N.  S.)  990,  13  Ann.  Gas.  923.  Such  pre- 
sumption is  overcome  In  this  case  by  the  evi- 
dence of  witnesses  produced  by  respondent 
to  show  the  character  of  use.  These  wit- 
nesses were  asked  upon  cross-examination, 
either  it  they  used  the  land  in  controversy 
under  any  claim  of  right,  or  if  they  knew  or 
ever  heard  of  any  one  that  did.  Both  ques- 
tions were  answered  in  the  negative,  so  that 
the  only  evidence  in  the  record  as  to  any 
claim  of  right  to  the  use  of  this  landing  la 
that  none  was  ever  asserted  other  than  by 
respondents  made  a  day  or  two  prior  to  the 
commencement  of  this  action.  As  none  was 
made,  it  is  not  necessary  to  determine  what 
would  be  a  sufficient  claim  of  right.  This 
case  Involves  no  right  of  the  public  to  the 
use  of  the  navigable  waters  of  the  cove  oth- 
er than,  as  here  determined,  that  no  prescrip- 
tive rights  have  been  established  as  against 
appellant. 

The  Judgment  is  reversed,  with  instruc- 
tions to  enter  a  decree  In  favor  of  appellant. 

ELLIS,  0.  J.,  and  CHAD  WICK  and  MAIN, 
JJ.,  concur.  =— _ 

^=^  (97  Wash.  371) 

RICHARDSON  et  ux.  v.  CITY  OF 
SEATTLE  et  al.    (No.  14075.) 
(Supreme  Court  of  Washington.    July  23, 1917.) 

1.  Mtinicipal  (Tobporations  4=»442— Public 
Improvements  —  Speciai.  Assessments  — 
Waives  of  Damaoes. 

A  stipulation,  on  trial  of  suit  to  cancel  spe- 
cial assessments,  providing  for  waiver  of  dam- 
ages and  waiver  of  assessments,  supersedes  and 
avoids  prior  agreement  between  the  city  and 
tbe  property  owners,  wherein  the  owners  re- 
served the  right  to  damages,  but  agreed  to  pay 
their  just  riiare  of  the  assessments. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1062.] 

2.  Mdnicipai.  Cobpobations  «=»10S0— Stip- 
DLATioHB— Powers  of  Cobpobation  Coun- 
sel. 

The  corporation  counsel  of  a  dty,  represent- 
ing it  at  the  trial  of  a  suit  to  cancel  special 
assessments,  has  power  to  bind  the  city  by  a 
stipulation  as  to  the  payment  of  damages  and 
waiver  of  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipa." 
Corporations,  Cent  Dig.  §  2200.] 
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8.   MUNICIPAI,  COBPORATIONB   «=»408(2)— SPE- 
CIAL AssEssmNTS  —  Pkoceedinob  to  Can- 

CKI/— JUBIBDICTION. 

Since  Laws  1911,  c.  98.  i  70,  reserves  all 
rights  of  action  under  existine  laws,  the  provi- 
sions of  section  23  thereof,  making  the  decision 
«f  the  council  on  special  assessments  condusive, 
baa  no  application  to  the  suit  to  cancel  assess- 
ments  made  long  prior  to  the  enactment  thereoL 
[Ed.  Note.— For  other  coses,  see  Municipal 
Corporations,  Cent.  Dig.  {  1006.] 

4.  MUKZCIPAI,  COBFOaATIONB  4=»442  —  SPE- 
CIAL AssEssMENTB— Estoppel. 
Where  the  city  oonndl  accepted  a  stipula- 
tion, made  b^  the  corporation  counsel  and  plain- 
tiffs in  a  suit  to  cancel  assessments,  which  pro- 
vided that  no  assessment  should  be  levied  and 
no  damages  be  paid  it  was  thereafter  estopped 
to  levy  an  assessment  upon  the  property  in- 
volved. 

[Ed.  .Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1062.] 

Department  2.  Appeal  from  Superior 
Court,  Bang  County ;  Everett  Smith,  Judge. 

Suit  by  William  H.  Richardson  and  wife 
against  the  City  of  Seattle  and  others.  From 
a  decree  canceling  a  local  improvement  as- 
sessment, the  defendants  appeal.    Affirmed. 

Hugh  M.  Caldwell  and  Walter  F.  Meier, 
both  of  Seattle,  for  appellants.  Benton  Em- 
bree,  of  Seattle,  for  respondents. 

HOLCOMB,  J.  Appeal  from  a  judgment  or 
decree  of  the  superior  court  canceling  a  local 
Improvement  assessment.  No  objections 
were  filed  nor  appeal  taken  by  respondents  In 
the  assessment  proceedings,  but  an  independ- 
ent action  in  equity  .was  instituted  to  cancel 
the  assessment  confirmed  against  tbelr  proi>- 
erty. 

Prior  to  May  12,  1906,  a  movemoit  was 
started  to  procure  a  regrade  of  that  portion 
of  Seattle  locally  Imown  as  Denny  Hill.  The 
improvement  was  Intlated  by  a  petition  of 
property  owners,  which  petition,  among  many 
others,  contains  the  following  recitals: 

"That  the  undersigned  hereby  reserve  the 
right  to  claim  damages,  and  the  city  of  Seattle 
shall  ascertain  in  the  manner  provided  by  law 
the  damages  to  the  private  property  caused  by 
the  improvement  herein  petitioned  for;  said 
domages,  together  with  the  proper  costs,  to  be 
paid  by  a  special  assessment  to  be  levied  against 
the  property  specially  benefited.  Any  part  of 
the  compensation,  damages,  or  costs  that  is  not 
finally  assessed  against  said  property  specially 
benefited  shall  be  paid  from  the  general  fund 
of  the  city  of  Seattle.  •  •  •  The  cost  of 
grading  and  regrading  the  streets  and  avenues 
lying  within  the  l)0undary  lines  of  each  subdis- 
trict  as  hereinbefore  described,  together  with  the 
cost  of  all  other  work  necessary  or  incidental  to 
said  grading  and  re^ading,  shall  be  borne  en- 
tirely by  the  property  lying  within  the  limits 
of  said  subdistricts,  respectivdy,  so  far  as  the 
same  may  be  legally  made  a  lien  upon  said  prop- 
erty. And  your  petitioners  do  severally  agree, 
and  do  hereby  bind  themselves,  to  pay  their  just 
and  proportionate  part  of  the  cost  of  improving 
each  subdistrict  as  hereinbefore  provided  for, 
irrespective  of  any  award  of  damages  that  may 
be  made  in  favor  of  any  individual  property 
owner  in  the  condemnation  proceedings  herein 
petitioned  for." 


It  Is  exclusively  upon  the  clause  last  above 
quoted  that  appellants  base  their  claim  of 
right  to  make  the  assessment  In  controversy. 
This  petition  was  signed  by  May  Ray,  who 
with  her  husband  at  that  time  owned  as  com- 
munity property  the  particular  half  lot  here 
involved.  After  the  filing  of  the  petition  of 
the  appellant  seeking  condemnation  of  the 
property  pursuant  to  the  petition  for  the  im- 
provement, and  before  the  trial  of  the  cause 
and  the  return  of  a  verdict  ther^n  touching 
this  property,  Mrs.  Ray  and  her  husband 
conveyed  the  property  to  Katherlne  B.  Pol- 
son,  and  thereafter  on  January  6,  1916,  Mrs. 
Poison  conveyed  the  property  to  respondents. 
The  pr<q;)erty  owners'  i>etltlon  and  the  ordi- 
nance providing  for  the  condemnation  re- 
quired the  widening  of  the  streets  involved, 
whereby  12  feet  were  to  be  taken  off  this 
property,  and  also  required  changes  in  the 
grades  of  the  streets,  .which  resulted  in  leav- 
ing this  particular  half  lot  about  50  or  60  feet 
above  the  newly  established  grade. 

At  the  trial  of  the  condemnation  proceed- 
ings touching  this  lot  testimony  was  intro- 
duced on  the  part  of  the  dty  before  the 
court  and  jury  trying  the  cause  to  the  effect 
that  the  Improvements  then  upon  the  land, 
consisting  of  a  three-story  apartment  house 
of  the  value  of  about  $5,500  or  $6,000,  on  ac- 
count of  the  necessary  one-to-one  slope  re- 
quired by  the  ordinance  to  be  made  upon  the 
property  In  excavating  the  streets  to  the  new 
grade,  would  be  entirely  destroyed,  and  also 
that  the  damages  to  that  portion  of  the  lot 
not  taken  by  the  proceedings  by  reason  of 
the  change  of  grade  and  the  regrading  of  the 
strciet  would  far  exceed  in  amount  the  spe- 
cial benefl.ts  to  the  lot  by  reason  of  the  mak- 
ing of  the  contemplated  improvement.  It 
was  then  considered  by  the  corporation  coun- 
sel and  the  experts  employed  by  the  dty  to 
determine  the  damages  and  special  benefits 
to  the  various  parcels  of  property  Involved, 
and  also  by  jthe  attorneys  for  Mrs.  Poison, 
who  thein  owned  the  property,  that  the  as- 
sessments against  this  property,  for  both  the 
condemnation  proceeding  and  the  actual 
physical  work  by  the  contractor  of  grading 
the  streets  in  accordance  with  the  new  grade, 
would  be  between  $3,000  and  $4,000.  The 
then  corporation  counsel  for  the  dty,  esti- 
mated the  average  total  of  assessments 
^gainst  a  full-sized  lot  would  be  about  $4,200 
or  $4,300.  In  other  words.  It  was  considered 
by  all  parties  concerned,  that  the  damages 
to  this  particular  half  lot  would  far  exceed 
in  amount  the  special  benefits  thereto  by  rea- 
son of  the  improvement,  and  this  was  admit- 
ted by  the  representatives  of  the  dty  thai 
engaged  in  the  condemnatl<ai  proceedings. 
The  then  corporation  counsel,  who  was  try- 
ing the  condemnation  case,  and  the  attorney 
for  Mrs.  Poison,  during  the  trial  of  the  case, 
entered  Into  an  oral  stipulation  in  open 
court,  before  the  court  and  jury,  to  the  effect 
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that  Mrs.  Poison  would  waive  all  damages, 
over  and  abore  $1,  to  tbe  remainder  of  the 
lot   not  taken,  by  re!ason  of  the  change  of 
grade  and  doing  tbe  pbyslcal  work  of  re- 
gradlng  the  street  to  the  new  grade,  and 
that  In  consideration  thereof  tbe  city  would 
exempt  the  lot  from  any  assessment  what- 
erver,  both  for  condemnation  and  for  making 
the  idiyslcal  Improvement,' and  that  a  verdict 
should  be  returned  accordingly.    Ai^er  mak- 
ing this  stipulation,  and  at  tbe  close  of  tbe 
evidence,  the  court  instructed  the  Jury  in  the 
condemnatloa  cas^,  in  accordance  with  the 
stipulation  of  counsel,  to  the  effect  that  the 
Jury  should  ascertain  from  the  evidence  In- 
troduced the   amount  of  damages  and  tbe 
amount  of  the  special  benefits  to  tbe  remain- 
der of  the  lot  not  taken  by  reason  of  chang- 
ing and  establlsblng  the  new  grades  aUd  the 
grading  and  regradlng  of  the  streets  in  con- 
formity with  the  new  grade!,  and  that,  if  tbe 
jary  found  that  the  special  t>eneflts  exceeded 
the  damages,  then  they  should  return  a  ver- 
dict of  no  damages  to  the  lot,  but  that,  In 
the  Ovent  they  sbould  find  from  tbe  evidence 
that  such  damages  exceeded  the  special  bene- 
fits, then  tbey  should  take  into  consideration 
the  waivers  of  tbe  parties,  and.  In  accord- 
ance therewith,  return  a  verdict  of  $1  dam- 
ages to  such  remainder.    Based  upon  the  evi- 
dence, the  stipulation,  and  the  instructions, 
the  Jury  returned  a  verdict  whereby  they 
determined  that  tbe  owner  was  entitled  io 
$1,300  for  the  12  feet  taken,  $1  damages  to 
the  remainder  by  reason  of  tbe  part  taken, 
and  the  further  sum  of  $1  damages  to  the 
T^nalnder  by  reason  of  th^  changing  of  the 
grade  and  grading  and  regradlng  tbe  streets, 
and   making   the   physical   improvement   in 
accordance  with  tbe  new  grade.     Tbis  ver- 
dict was  rendered  in  January,  1007,  and,  in 
conformity  with  the!  verdict.  Judgment  was 
entered    thereon    and    the   amount    of   the 
awards  was  paid  by  the  dty. 

After  the  entry  of  the  Judgment  and  on 
September  28,  1907,  the  city  caused  to  be 
prepared  and  filed  an  asse^ment  roll  to 
cover  the  cost  of  excavating  the  streets  and 
making  the  pbyslcal  improvement  in  accord- 
ance with  the  newly  established  grades.  This 
roll  showed  that  the  lot  here  involved  was 
assessed  in  tbe  sum  of  $1,884.43.  Mrs.  Pol- 
son  filed  objections  to  the  making  of  any  as- 
sessments against  the  lot.  The  roll  was  then 
referred  by  the  council  to  the  street  commit- 
tee of  the  council  for  considefration  and  re- 
port. The  city  council  and  the  street  com- 
mittee, while  the  roll  was  before  them,  for 
consideration  for  many  months,  were  advis- 
ed, by  the  corporation  counsefl  and  by  Mrs. 
Poison's  counsel,  who  appeared  before  them 
on  many  occasions  in  support  of  the  objec- 
tions made  to  the  assessment,  of  the  fact  of 
tlie  making  of  the  stipulation  during  tbe  con- 
demnation proceedings  and  of  the  award  of 
damages  to  the  remainder  of  the  lot  based 
on  the  stipulation,  and  the  corporation  coun- 
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sel  of  the  city  advised  the  council  and  the 
street  committee  that,  on  account  of  that 
stipulation  and  the  award  based  thereon,  the 
property  was  exempt  from  assessment. 
Thereupon,  and  by  reason  of  the  stipulation 
and  the  award  of  damages  to  the  lot,  and  on 
the  advice  of  tbe  corporation  counsel,  the 
dty  counsel  struck  the  assessment  from  the 
roU  and  vacated  the  same  entirely  as  to  this 
half  lot,  but  approved  and  affirmed  the  roll 
as  to  the  other  prc^perty  thereon.  Tbis  ocm- 
flrmation  was  In  January,  1909. 

The  city  made  no  other  assessment  against 
tbe  lot  on  account  of  the  improvement  for 
nearly  seven  years,  until  October,  1915,  when 
it  passed  an  ordinance  directing  the  making 
of  a  supplemental  assessment,  basing  its 
right  so  to  do  upon  the  last  clause,  hereto- 
fore quoted,  in  the  proiwrty  owners'  petition. 
Pursuant  to  this  ordinance  the  city  caused 
an  assessment  roll  to  be  prepared  and  filed, 
and  an  assessment  to  be  made  against  tills 
lot,  which  it  confirmed  by  ordinance  in  July, 
1916,  long  after  the  purchase  by  respondents. 
This  Is  the  assessment  assailed  by  tbe  re- 
spondents, and  which  the  lower  court  held 
was  made  by  the  dty  ooundl  without  Juris- 
diction. Respondents  had  no  notice  of  the 
preparation  of  this  roll,  or  that  the  city  con- 
templated making  any  assessments  against 
the  property,  until  long  after  the  roll  had 
been  confirmed  and  placctd  In  the  hands  of 
the  treasurer  for  collection.  Appellants  cmi- 
tend  that  tbe  corporation  counsel,  at  the 
time  of  tbe  trial  of  the  condemnation  pro- 
ceedings, evidently  overlooked  the  provision 
contained  in  the  property  owners'  petition, 
wherein  the  signers  agreed  to  pay  thdr  Just 
and  proportionate  share  of  the  cost  of  mak- 
ing the  improvement,  notwithstanding  any 
award  of  damages  in  the  condemnation  pro- 
ceedings. But  this  assertion  is  not  borne 
out  by  the  record. 

[1]  It  must  be  remembered  that  by  another 
clause  in  the  petition  of  the  property  owners 
tbey  reserved  the  rigbt  to  claim  all  damages 
from  the  dty,  to  be  ascertained  in  tbe  man- 
ner provided  by  law ;  and,  while  they  did  in 
a  further  paragraph  agree  to  bind  thon- 
selves  to  pay  their  Just  and  proportionate 
part  of  the  cost  of  improving,  irrespective  of 
any  award  of  damages,  nevertheless  their 
later  agreement  and  stipulation,  made  at  the 
trial  of  .the  condemnation  proceeding,  modi- 
fied or  set  aside  tbe  preceding  agreement  or 
waiver  in  their  petition.  That  they  had  the 
rigbt  and  power  -so  to  modify  a  previous 
agreement  has  been  upheld  by  this  court  in 
such  a  matter  in  Seattle  School  Dist  v.  Seat- 
tle, 63  Wash.  245,  115  Pac.  173. 

[2]  Appellants  contend,  however,  that  the 
corporation  counsel  of  the  dty  of  Seattle 
bad  no  authority  to  enter  into  such  a  stipula- 
tion as  that  made  at  the  condemnation  trial, 
and  that  the  city  could  not  be  bound  thereby. 
That  contention  cannot  be  sustained.  Tbe 
corporation  counsel  was  a  duly  authorized 
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representative  of  the  city  to  act  for  It  in  all 
trials  and  proceedings  at  law.  It  Is  a  gen- 
eral rule  that  a  party  to  an  action  Is  bound 
by  tbe  stipulations  and  agreements  entered 
into  by  bis  counsel  in  open  court  as  a  part  of 
tbe  proceedings  in  tbe  cause,  and  the  acts 
and  doings  of  the  attorney  are  tbe  acts  and 
doings  of  tbe  tHeat.  4  Cyc.  934,  935;  2  R. 
C.  L.  S  63,  p.  9S6;  Coonan  v.  Loewenthal,  129 
CaL  197,  61  Pac.  MO.  If  the  corporation 
counsel  bad  no  authority  to  make  such  stip- 
ulation, be  bad  no  authority  to  proceed  In 
any  way  during  the  trial,  unless  each  step 
tbat  he  took  was  first  authorized  by  the  leg- 
islative or  political  body  of  the  dty. 

[3]  It  is  contended  by  appellants  tbat  tbe 
court  had  no  jurisdiction  over  tbe  subject- 
matter;  this  contention  being  based  upon  sec- 
tion 23  of  chapter  98  of  the  Laws  of  1911, 
relating  to  local  improvements,  which  pro- 
vides, among  other  things,  that: 

"Whenever  any  assessment  roll  for  local  im- 
provements gball  have  been  confirmed  by  tbe 
council  •  ♦  •  the  regularity,  validity,  and 
correctness  of  the  proceedings  relating  to  such 
improvement,  and  to  the  assessment  therefor,  in- 
cluding the  action  of  the  council  upon  such  as- 
sessment roll  and  the  confirmation  thereof,  shall 
be  conclusive  in  all  things  upon  all  parties,  and 
cannot  in  any  manner  be  contested  or  question- 
ed in  any  proceeding  whatsoever  by  anv  person 
not  filing  written  objections  to  such  roll  in  the 
manner  and  within  the  time  provided  in  this  act, 
and  not  appealing  from  tbe  action  of  the  coun- 
cil in  confirming  such  assessment  roll  in  the 
manner  and  within  the  time  in  this  act  provid- 
ed. No  proceeding  of  any  kind  shall  be  com- 
menced or  prosecuted  for  the  purpose  of  defeat- 
ing or  contesting  any  such  asseasment,  or  the 
sale  of  any  property  to  pay  such  assessment, 
or  any  certificate  of  delinquency  issued  there- 
for, or  the  foreclosure  of  any  lien  issued  there- 
for," etc. 

Section  70  of  the  same  chapter  specifical- 
ly reserves  all  rights  of  action  under  existing 
laws  which  this  act  in  any  way  supersedes 
or  repeals,  If  the  same  at  the  time  of  taking 
effect  of  this  act  shall  have  been  commenced: 

"All  actions  and  proceedings,  which  may  ije 
pending  in  court  under  existing  laws  which  this 
act  in  any  way  supersedes  or  repeals,  shall  pro- 
ceed without  being  in  any  manner  affected  by 
the  passage  of  this  act." 

These  proceedings  were  begun  long  prior 
to  the  passage  of  chapter  98  of  the  Laws  of 
1911,  and  this  suit  Is  exactly  the  same  kind 
of  a  suit  as  that  brought  in  the  cases  of 
Mlctaaelson  v.  Seattle,  63  Wash.  230,  115 
Pac.  167,  and  Seattle  School  Dlst  v.  Seattle, 
supra.  The  lower  court,  therefore,  had  ju- 
risdiction of  the  subject-matter  and  of  the 
parties. 

[4]  It  Is  further  contended  that  the  city 
council  had  jurisdlctlou  to  levy  and  confirm 
tbe  assessment,  regardless  of  tbe  stipula- 
tions entered  into  in  the  condemnation  pro- 
ceeding. As  was  aptly  observed  by  Judge 
Budkin  in  Schucbard  v.  Seattle,  51  Wash. 
41,  97  Pac.  1106: 

"If  the  city  cannot  deprive  a  citizen  of  his 
property  witiiout  due  process  of  law  in  a  single 
lirucveiling.   it  cannot  accomplish   the  same  re- 


sult by  two  or  more  proceedings.  Whetlier  tlie 
proceedings  are  dependent  or  independent,  the 
fact  remains  that  an  attempt  is  here  made  to 
levy  an  assessment  on  property  for  a  local  im- 
provement after  all  local  and  special  benefits  to 
the  property  have  been  offset  against  damage:!.'' 

While  the  question  there  determined  was 
slightly  different  from  the  question  here  in- 
volved, the  logic  of  the  observations  there 
made  may  be  applied  with  equal  force  bere. 
The  city  deliberately  led  the  owner  of  this 
proi)erty  Into  an  arrangement  whereby  the 
owner  would  not  recover  any  damages,  ex- 
cept the  nominal  damages  agreed  upon,  in 
consideration  of  which  the  dty  would  not 
levy  any  assessments  upon  the  property  for 
the  improvement.  This  condemnation  agree- 
ment was  later  ratified  by  the  city  In  striking 
from  tbe  roll  the  assessment  which  was  made 
upon  this  property,  In  order  to  give  full 
faith  to  the  stipulation  and  the  verdict  and 
award  which  had  been  made  in  the  condem- 
nation proceeding.  It  wlU  not  do  to  say 
that  the  dty  coimcil  and  Its  corpoi^tiOB 
counsel  had  lost  sight  of  the  provisions  of 
tho  property  owners'  agreement  until  the 
time  'When  they  attempted  to  levy  tbe  new 
assessment  upon  the  property  In  1915.  Tbat 
was  before  them  originally,  and  was  before 
them  in  the  condemnation  trial,  and  in  the 
proceedings  to  levy  the  assessment  for  the 
actual  Improvement  The  dty  not  onl; 
made  these  agreements  with  the  property 
owners,  but  acted  upon  the  agreements  and 
accepted  the  benefits  thereof.  We  think,  for 
these  reasons,  it  is  estopped  to  contend  that 
it  had  jurisdiction  to  levy  and  couflrm  the 
assessment  James  v.  Seattle,  57  Wash.  31S, 
106  Pac  1114;  Smith  v.  SeatUe,  41  Wash. 
60,  82  Pac.  1098;  State  ex  rel.  Llpplncott 
V.  Spokane,  44  Wash.  688,  87  Pac  944 :  Con- 
nor V.  Seattle,  82  Wash.  296,  144  Pac  52. 

The  judgment  is  right  and  must  be  af- 
firmed.   It  is  so  ordered. 

ELLIS,  C.  J.,  and  MOUNT.  PARKESl,  and 
FULLERTON,  JJ.,  concur. 


(97  Wash,  eri 
RHINES  T.  YOUNG  et  aL     (Na  1366^» 
(Supreme  Court  of  Washington.    July  25,  191T.) 

1.  W1LI.S   ^=388(4)— Deed  DiSTiNainsKED  — 
"Testambntaby  Disposition." 

Delivery  of  a  deed  to  the  grantor's  agent  to 
be  delivered  to  the  grantee  on  the  grantor's 
death  is  not  a  valid  "testamentary  dispositioD" 
of  the  land,  in  view  of  Rem.  Code  1915,  {  1SX>, 
prescribing  the  manner  of  making  wills. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  211. 

For  other  definitions,  see  Words  and  Phrasrs. 
First  and  Second  Series,  Testamentary  I>ispoii- 
tion.] 

2.  Deeds  ®=»61  —  Delivery  to  Agent  —  Er- 

FECT. 

Delivery  of  a  deed  to  the  grantor's  aeeot  t-^ 
be  delivered  to  the  grantee  on  the  grantor's 
death,  the  grantor  retaining  control  and  evfi- 
tually  retaking  the  deed,   was  not  an    efffcrrial 
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conveyance  of  tbe  land,  since  such  delivery  to 
effect  conveyance  must  be  irrevocable. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  140,  141.] 

En  Banc.  Appeal  from  Superior  Court, 
Pierce  County;   E.  M.  Card,  Judge. 

Action  by  Oma  Rhlnes  against  William  B. 
young,  as  administrator  of  Anna  Farrell,  de- 
ceased, and  otbers.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

B.  W.  Coiner,  of  Tacoma,  for  appellant. 
Herbert  S.  Griggs,  Williamson,  Williamson 
&  Freeman,  and  Kelly  &  MacMabon,  all  of 
Tacoma,  for  respondents. 

PAKKEB,  J.  The  plaintiff,  Oma  Rhlnes, 
seeks  recovery  of  possession  of  certain  real 
property  in  the  city  of  Tacoma  from  the  de- 
fendants William  B.  Young  and  others,  and 
also  to  be  adjudged  tbe  owner  thereof  as 
against  the  claims  of  the  defendants.  Trial 
In  the  superior  court  for  Pierce  county  re- 
sulted in  findings  and  Judgment  in  favor  of 
tbe  defendants,  from  which  the  plaintiff  has 
appealed  to  this  court. 

On  November  19,  1900,  Mrs.  Anna  Farrell, 
tbe  grandmother  of  appellant,  was  the  owner 
In  her  own  right  as  her  separate  property  of 
tbe  real  property  here  In  question.  On  that 
day  she  caused  to  be  prepared  by  her  attor- 
ney, Mr.  C.  M.  Rlddell,  a  deed  absolute  In 
form  purporting  to  convey  the  property  to 
apiiellont  This  deed  was  then  signed  and 
acknowledged  by  her  and  left  with  Mr.  Rld- 
dell  with  Instructions,  as  he  claims  to  have 
understood  her,  to  deliver  it  to  appellant  up- 
on the  death  of  Anna.  Farrell  and  When  sat- 
isrfactory  proof  should  be  furnished  him  of 
her  death.  In  November,  1912,  Mrs.  Farrell 
Tvent  to  Mr.  Rlddell  and  procured  the  deed 
from  him.  He  then  voluntarily  gave  It  to 
her.  This  was  done  under  such  circumstanc- 
es as  to  strongly  indicate  that  both  of  them 
regarded  tbe  deed  as  being  at  all  times  in  his 
possession  merely  as  her  agent  and  at  ail 
times  under  her  dominion  and  control  with- 
out any  right  or  duty  on  his  part  to  hold  the 
same  for  the  exclusive  benetlt  of  oppellant 
Mr.  Rlddell  thereafter  became  of  the  opinion 
that  he  had  mistaken  his  duty  In  surrender- 
ing the  deed  to  Mrs.  Farrell.  Reflecting  upon 
the  circumstances  under  which  the  deed  was 
signed,  acknowledged,  and  left  with  him  as 
he  remembered  them,  he  became  of  <the  opin- 
ion that  the  deed  had  been  delivered  to  him 
by  Mrs.  Farrell  with  intent  on  her  part  to' 
surrender  all  dominion  and  control  over  It 
and  with  the  view  of  then  vesting  title  to  the 
property  In  appellant,  though  it  was  not  to 
be  delivered  by  him  to  appellant  until  after 
the  death  of  Mrs.  Farrell.  Neitlier  tl»e  deed 
nor  the  property  has  ever  been  in  the  actual 
or  constructive  possession  of  appellant;  Mrs. 
Farrell  remaining  In  possession  of  both  the 
deed  and  the  property  until  tlie  time  of  her 
death.  Mr.  Rlddell  has  never  been  In  any 
sense  the  agent  or  attorney  for  appellant, 


unless  he  was  irrevocably  made  such  by  re- 
ceiving the  deed  from  Mrs.  Farrell  under 
such  circumstances  that  It  can  be  held  she 
then  surrendered  all  d<»nlnlon  and  control 
over  It.  Mrs.  Farrell  died  Intestate  at  Ta- 
coma in  March,  1913.  Thereafter  William  B. 
Young,  her  son  and  heir,  became  the  duly 
appointed  and  qualified  administrator  of  her 
estate.  Respondent  Martha  Young  Is  the 
daughter  and  the  only  other  heir  of  Mrs.  Far- 
rell, and  the  other  respondents  have  acquir- 
ed an  Interest  In  the  property  as  grantees  of 
William  B.  Young.  The  property  has  been 
since  the  death  of  Mrs.  Farrell  In  the  posses- 
sion of  William  B.  Young,  subject -to  the  In- 
terests of  the  other  respondents.  This  action 
was  commenced  tn  May,  1914,  resulting  In 
denial  of  the  relief  prayed  for  by  appellant 
as  above  noticed. 

Mr.  Riddell  is  the  only  witness  who  testi- 
fied as  to  what  was  said  and  done  by  Mrs. 
Farrell  at  the  time  the  deed  was  signed,  ac- 
knowledged, and  left  with  him  by  her.  In- 
deed, he  appears  to  be  the  only  living  wit- 
ness of  what  then  occurred,  he  being  the 
notary  before  whom  Mrs.  Farrell  acknowledg- 
ed the  deed,  and  also  the  only  witness  to  the 
deed  signing  as  such.  While  the  evidence 
seems  to  Justify  the  belief  that  Mr.  Rlddell 
honestly  believed  that  he  had  mistaken  his 
duty  In  surrendering  the  deed  to  Mrs.  Farrell 
during  her  lifetime,  and  honestly  became  of 
the  opinion  that  it  was  left  with  him  by  Mrs. 
Farrell  with  a  view  of  then  surrendering  aU 
dominion  and  control  over  it  and  having  it 
delivered  after  her  death  to  appellant,  we 
feel  constrained  to  conclude  as  the  trial  Judge 
did  tliat  Mrs.  Farrell  did  not  intend  to  sur- 
render dominion  and  control  over  the  deed 
by  leaving  it  with  Mr.  Riddell,  but  left  it 
with  him,  as  she  believed,  solely  as  her  agent 
with  the  right  on  her  part  of  at  all  times  ex- 
ercising dominion  and  control  over  it  The 
testimony  given  upon  the  trial  touching  tbe 
question  of  Mrs.  FarreU's  Intention  at  the 
time  of  leaving  the  deed  with  Mr.  Riddell  la 
quite  voluminous  and  much  of  it  in  Important 
particulars  In  serious  conflict.  A  careful 
reading  of  the  evidence,  however,  convinces 
us,  as  it  did  the  trial  Judge,  that  Mrs.  Farrell 
at  the  time  of  signing  and  acknowledging  the 
deed  and  leaving  it  with  Mr.  Riddell  and  at 
all  times  thereafter  labored,  under  the  belief 
that  she  had  by  its  signing  and  acknowledg- 
ment in  effect  made  a  testamentary  disposi- 
tion of  her  property  and  not  an  absolute  con- 
veyance thereof.  We  deem  it  unnecessary  to 
review  the  evidence  in  detail  here. 

[1,  2]  In  view  of  our  conclusion  touching 
the  question  of  fact  as  to  the  intent  of  Mrs. 
Farrell  In  leaving  the  deed  with  Mr.  Rid- 
dell, the  law  of  the  case  seems  plain.  No 
claim  is  here  made  that  tbe  signing  and  ac- 
knowledgment of  the  deed  and  the  leaving 
of  it  with  Mr.  Riddell  by  Mrs.  Farrell  con- 
stituted a  valid  testamentary  disposition  of 
the  property  thereiu  described.     Indeed  do 
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such  claim  coold  be  successfully  made  In 
view  of  the  provisions  of  section  1320,  Bern. 
Code,  prescribing  the  manner  of  making  wills 
in  this  state.  It  seems  equally  plaia  that  the 
signing,  acknowledging,  and  leaving  with  Mr. 
Riddell  of  the  deed  by  Mrs.  Farrell  was  not 
,  an  effectual  conveyance  of  the  property,  be- 
cause of  the  fact  that  it  was  not  delivered  In 
the  sense  that  Mrs.  Farrell  surrendered  do- 
minion and  control  over  it  It  seems  to  be 
well-settled  law  that,  while  a  deed  may  be- 
come effectual  to  divest  an  owner  executing 
it  of  title  to  the  property  described  therein, 
by  delivering  It  to  a  third  person  to  be  de- 
livered to  the  grantee  after  the  death  of  the 
owner,  sndi  delivery  by  the  owner  to  a  third 
person  must  be  such  that  it  becomes  absolute 
and  beyond  recall  by  the  owner.  Otherwise 
there  is  in  law  no  delivery  of  the  deed  to 
render  it  effectual  as  such.  The  rule  is  stat- 
ed Ui  8  R.  0.  L.  990,  as  follows: 

"The  rule  sustained  by  the  great  weight  of 
authority  is  that  the  grantor  must  not  only  de- 
liver the  deed  to  a  third  person  for  the  benefit 
of  the  grantee  ultimately,  and  in  some  way  ex- 
press his  intention  to  that  effect,  but  must  also 
part  both  with  the  possession  of  the  deed  and 
with  all  dominion  and  control  over  it." 

Our  ovra  decisions  are  in  liarmony  with 
this  rule.  Meikle  v.  Cloquet,  44  Wash.  513, 
87  Pac.  841;  Maxwell  v.  Harper,  61  Wash. 
351,  356,  98  Pac.  756.  See  note  to  Munro  v. 
Bowles,  54  L.  R.  A.  872. 

We  deem  it  unnecessaiy  to  further  discuss 
the  law  of  the  case.  The  real  question  here 
Involved  is,  In  its  last  analysis,  one  of  fact, 
to  wit:  What  was  the  intention  of  Mr^.  Far- 
rell In  signing,  acknowledging,  and  leaving 
the  deed  with  Mr.  Riddell? 

The  Judgment  is  affirmed. 

MOUNT,  MAIN,  HOLCOMB,  FUIiLER- 
TON,  MORRIS,  and  CHADWICK,  JJ,  con- 
cur.   BliLIS,  O.  J.,  took  no  part 

(97  Wash.  441) 

SLATON  et  aL  v.  CHICAGO,  M.  &  ST.  P. 

RY.  CO.     (No.  13815.)  * 
(Supreme  Cburt  of  Washington.    July  28,  1917.) 

1.  Railboads    ®=5»484(4)  —  Srmno    F'ibks- 

QUESTIonS   FOR  JUBY. 

The  court  cannot  hold  as  a  matter  of  law 
that  an  oil-burning  locomotive  cannot  set  out 
fires  on  the  right  of  way. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1743.] 

2.  Raimoads    <g=>48SK2)  —  Sbttinq    FiBBa— 

QUAJITUK   OF  EIVIDENOE.  i 

The  law  does  not  require  demonstration  or 
absolute  certainty  of  the  fact  that  a  locomotive 
actually  set  the  fire. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1731,  1732.] 

3.  Evidence    <g=>145  —  Admissibilitt  —  Dis- 
cretion OP  Court. 

Whether  testimony  tending  to  show  reason- 
able probability   is  remote  or  direct  is  a  ques- 
tion resting  in  the  sound  discretion  of  the  court. 
[Ed.   Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  !  434.] 


4.  Eailboadr  ^»481(2)— SmiNa  Fnxs — 
Evidence — AnuisstBiLiTr. 
In  action  for  setting  fires,  based  on  negligent 
keeping  of  right  of  way,  it  was  proper  to  admit 
testimony  of  other  firca  on  the  right  of  way  at 
other  times,  as  tending  to  show  knowledge  ot 
the  condition  and  negligent  tolerance  of  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  1719.] 

Department  1.  Appeal  from  Superior 
Court  Kittitas  County. 

Action  by  C.  J.  Slaton  and  others  against 
the  Chicago,  Milwaukee  &  St  Paul  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant ai^eals.    Affirmed. 

Geo.  W.  Korte,  of  Seattle,  and  E.  B.  Wa- 
ger, of  EUensburg,  for  appellant  Hovey  & 
Hale,  of  EUensburg,  for  respondents. 

CHADWICK,  J.  This  action  was  brought 
to  recover  for  the  burning  of  a  bam  and  its 
contents.  The  bam  was  situate  adjacent  to 
the  right  of  way  of  the  appellant  company. 
It  Is  alleged  that  the  Are  started  In  dried 
grass  and  weeds  upon  the  right  of  way,  and 
that  the  appellant  carelessly  and  negligently 
permitted  fire  to  escape  from  a  locomotive 
which  passed  a  short  time  before  the  fire 
was  discovered. 

The  latter  ground  was  abandoned  at  the 
time  of  trial  and  Is  not  urged  here.  The 
case  rests  upon  the  first  ground:  that  Is, 
that  the  company  had  carelessly  and  negli- 
gently permitted  Its  right  of  way  to  become 
covered  with  combustible  materiaL 

The  engine  from  which  the  fire  must  have 
come,  and  the  Jury  have  so  found,  was  an 
oil  burner.  From  the  beginning  of  the  ac- 
tion appellant  has  consistently  maintained 
that  it  is  impossible  for  an  oU  burner  to 
throw  sparks  or  other  heat-carrying  particles 
and  that  for  this  reas<m  the  case  is  to  be  dis- 
tinguished from  Abrams  v.  Seattle  &  M.  Rail- 
way Co.,  27  Wash.  507,  68  Pac.  78;  Aaplund 
V.  G.  N.  Ry.  Co.,  63  Wash.  164, 114  Pac.  1043; 
Overacker  v.  N.  P.  Ry.  Co.,  64  Wash.  491, 
117  Pac.  403;  Thorgrlmson  v.  N.  P.  Ry.  Ca, 
64  Wash.  500,  117  Pac.  406.  In  each  of  the 
cases  cited  the  suspected  engines  were  coal 
burners,  of  which  Oils  court  and  all  others 
have  said  cannot  be  operated  without  throw- 
ing sparks  in  greater  or  less  degree,  and  for 
that  reason  a  duty  is  put  upon  railroads  of 
keeping  their  right  of  way  clear  of  combusti- 
ble material. 

[1]  We  cannot  hold  as  a  matter  of  law,  as 
we  are  Invited  to  do  by  appellant  that  an 
on-burning  engine  cannot  cause  a  fire  upon 
a  right  of  way.  We  may  admit  that  it  is 
most  improbable,  and  that  upon  the  whole 
record  the  testimony  of  the  appellant  seems 
to  preponderate  in  its  favor,  but  it  was  for 
the  Jury  to  find  a  preponderance.  There  Is 
evidence  to  sustain  its  verdict 

[2]  It  seems  that  it  is  customary.  In  fact 
necessary,  to  the  economical  operation  of  an 
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oil-bnmlng  locomotive,  that  It  be  "sanded" 
from  time  to  time.  A  box  of  sand  Is  carried 
on  each  engine,  and  as  required  the  fireman 
tbrows  a  shovelful  into  the  Are  box.  This  Is 
t&fcen  np  by  the  blast  and  forced  through  the 
boiler  tubes,  clearing  them  of  all  soot  and 
hardened  particles.  One  witness  called  such 
particles  carbon.  The  possibility  of  throw- 
ing snch  partidea,  if  not  coarse  grains  of 
sand  or  small  gravel,  which  would,  of  course, 
Mow  ont  of  the  stack  heated  to  an  intense 
beat,  was  shown. 

One  witness  said  that  he  had  observed 
sparks  escaping  from  an  oil  burner  (abstract, 
page  28),  and  an  engineer  In  the  employ  of 
tbe  company  admitted  that  a  fire  bad  start- 
ed from  Ids  engine  on  another  occasion,  at- 
tributing it  to  the  fact,  as  was  afterwards 
ascertained,  that  a  brick  had  become  loosen- 
ed in  the  fire  box.  Upon  this  state  of  facts 
tbe  language  of  the  court  in  Vlera  v.  Atchi- 
son, etc.,  Ry.  Co.,  10  CaL  App.  267,  on  page 
289,  101  Pac.  680,  691,  is  apt: 

"The  law  does  not  require  demonstration,  or 
absolute  certainty,  because  such  proof  is  rarely 
possible.  Moral  certainty  only  is  required. 
We  moat  call  in  aid  of  tbe  verdict  all  deductions 
which  the  jory  could  make  from  the  facta  prov- 
ed. Nearly  aU  cases  are  determined  on  the  rea- 
sonable probability  of  tbe  fact  beingt  as  found. 
Human  laws  and  institutions  are  not  perfect, 
and  with  the  most  careful  vigilance  of  the  judge, 
and  the  most  conscientious  discharge  of  their 
duty  by  twelve  men  duly  sworn,  the  final  result 
in  most  cases  is  but  an  approximation.  In  the 
present  case  it  has  not  been  demonstrated  be- 
yond doubt  that  the  lire  was  caused  by  sparks 
escaping  from  defendant's  engine,  but  a  fire  did 
occur,  and  originated  on  or  near  defendant's 
right  of  way,  on  which  was  a  large  quantity  of 
dry  grass;  it  was  seen  almost  immediately  aft- 
er defendant's  engine  passed.  Plaintiff's  prop- 
erty was  destroyed.  The  reasonable  probability 
that  the  fire  was  caused  by  sparks  from  de- 
fendant's engine  has  been  determined  by  the 
agreement  of  12  men.  This  is  one  of  the  meth- 
ods the  law  has  provided  for  the  settlement  of 
qnestiona  of  fact,  and  we  cannot  set  aside  the 
verdict  of  the  jury  when  supported  by  such  evi- 
dence as  herein  indicated.  It  is  true  that  the 
evidence  of  tbe  defendant  showed  that  the  eo- 
gine  was  an  oil  bnmer  in  first-class  condition. 
Two  engineers  of  defendant  testified  that  they 
had  never  known  of  sparks  escaping  from  an 
oil-burning  engine  and  setting  fire  to  grass  on 
the  road.  But,  as  we  have  said,  the  evidence  is 
BulBcient  to  justify  tbe  jury  in  finding  that  the 
fire  was  caused  by  defendant's  passing  engine." 

[3,4]  EMdence  of  other  fires  along  the 
Tight  of  way  at  other  times,  and,  as  it  is  al- 
leged, under  other  conditions,  was  admitted. 
This  is  c<Hnplained  of  as  too  remote.  Wheth- 
er testimony  tending  to  show  reasonable 
probability  is  remote  or  direct  is  a  question 
resting  in  the  sound  discretion  of  the  court 
If  the  case  were  predicated  upon  the  negli- 
gent operation  of  the  engine,  we  would  be 
Inclined  to  bold  that  the  testimony  was  too 
remote;  there  being  no  showing  that  the  for- 
mer fires  started  from  oil-burning  engines. 
But  where  the  action  is  based  upon  the  neg- 
ligent keeping  of  the  right  of  way,  we  think 
It  was  proper  to  admit  the  testimony  as  tend- 


ing to  show  knowledge  of  a  condition  and  a 
negligent  toleration  of  It 

We  find  no  error. 

Affirmed. 

ELLIS,  C.  J.,  and  MORRIS  and  MAIN, 
33.,  concur. 

(97  Wash.  304) 
STATE  V.  WRIGHT.     (No.  14009.) 
(Supreme  Court  of  Washington.    July  20, 1917.) 

1.  Criminal  Law  «=>121,  IIBO  — Review  — 
Change  of  Venue. 

Granting  or  refusing  change  of  venue  on  the 
ground  of  local  prejudice  against  accused  resting 
under  Rem.  &  Bal.  Code,  $§  2018,  2019,  in  the 
sound  judicial  discretion  of  the  trial  judge,  its 
refusal,  notwithstanding  publication  of  judge's 
remarks  on  discharging  a  former  jury,  which 
disagreed,  that  the  evidence  convinced  him  of  ac- 
cused's guilt,  will  not  be  disturbed;  the  claim 
that  there  was  any  general  sentiment  against 
him  being  disputed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  241,  8044.] 

2.  CBnnRAi.  Law  «s>726— Rekabk  ot  Pbos- 
BcuTiNo  ArroRNKT  —  BKLiBr  IN  Ootlt  — 
Provocation. 

Remark  of  prosecuting  attorney  in  argument 
that  he  fully  believed  defendant  guilty,  or  he 
would  not  have  brought  the  case  to  trial  a  aic- 
ond  time,  being  provoked  by,  and  in  answer  to 
insinuation  of  d^endant's  counsel  that  the  case 
was  not  dismissed  after  disagreement  because 
of  the  prosecuting  attorney's  lack  of  courage, 
is  not  error. 

[Ed.  Note.— SV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1681.] 

D^artment  2.  Appeal  from  Superior 
Court  Pierce  County;  M.  L.  Clifford,  Judge. 

W.  W.  Wright  was  convicted,  and  appeals. 
Affirmed. 

Gordon  &  Easterday,  Belcher  &  Gordon, 
and  O.  C.  Nolte,  all  of  Tacoma,  for  appel- 
lant Fred  O.  Remann,  J.  W.  Selden,  Geo. 
M.  Thompson,  and  Myron  C.  Cramer,  all  of 
Tacoma,  for  the  State. 

MOUNT,  J.  The  appellant  was  convicted 
of  the  crime  of  carnally  knowing  a  female 
child.  He  appeals  from  a  sentence  imposed 
upon  him  after  a  verdict  of  the  jury.  He 
makes  two  assignments  of  error:  First  that 
the  court  erred  in  denying  an  application 
for  a  transfer  of  the  cause  to  some  other 
county  for  trial;  and,  second,  for  mlscon- 
dnct  of  the  prosecuting  attorney  in  his  clos- 
ing argument  to  the  jury. 

[1 }  It  appears  tliat  there  had  been  a  former 
trial  of  the  case  to  the  court  and  a  Jury. 
The  jury,  upon  the  former  trial,  disagreed, 
and  was  discharged  by  the  court  In  dls- 
diarging  the  jury  after  their  failure  to  agree, 
tbe  court  said  to  the  Jury: 

"If  a  jury  cannot  convict  under  such  evidence 
as  was  presented  in  this  case,  then  no  12  year 
old  girl  In  the  county  will  be  safe  from  attack. 
The  evidence  presented  by  the  state,  in  my  opin- 
ion, was  entirely  reliable,  of  a  strength  seldom 
heard  in  this  court  and  of  a  character  seldom 
presented  in  a  case  of  this  kind.  It  convinced 
me  beyond  doubt  of  the  guilt  of  the  defendant. 
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It  Beems  to  me  tliat  this  jury  could  not  have 
taken  its  responsibilities  in  the  same  li^ht  as 
the  court.  A  jury  is  a  part  of  the  court;  its 
duties  are  just  as  weighty;  and  it  should  take 
its  responsibilities  with  equal  seriousness." 

Subsequently  a  motion  for  a  change  of 
judges  and  for  a  change  of  venue  was  made 
by  the  appellant.  This  motion  was  supported 
by  several  affidavits  to  the  effect  that  these 
statements  of  the  court  were  published  In  a 
number  of  newspapers  In  the  county  which 
were  generally  read,  and  created  a  prejudice 
against  the  appellant  Several  affidavits  on 
behalf  of  the  state  were  filed  to  the  effect 
that  no  prejudice  was  created  by  the  publi- 
cation of  these  statements  of  the  court,  and 
that  there  was  no  general  prejudice  in  the 
county  against  the  appellant,  and  that  he 
conld  have  a.  fair  trial.  After  the  motion 
was  made,  the  Judge  who  tried  the  case  the 
first  time  transferred  the  case  to  another 
department  of  the  same  county,  and  the  Judge 
to  whom  the  case  was  transferred,  after  con- 
sidering the  affidavits,  denied  the  motion. 

It  is  argued  by  the  appellant  in  support 
of  his  first  contention  that  upon  the  showing 
thug  made  it  was  reversible  error  of  the  trial 
court  to  refuse  a  change  of  venue.  The  ap- 
I)ellant  relies  upon  the  case  of  State  ▼.  HIU- 
man,  42  Wash.  615,  85  Pac.  63.  We  think 
that  case  was  a  much  stronger  case  than 
this.  In  the  HiUman  Case  a  number  of  af- 
fidavits were  filed  which  alleged  that: 

"There  was  an  organization  Icnown  as  the 
'Hiilman  Victim  Association,'  composed  of  a 
large  number  of  people,  organized  for  the  pur- 
pose of  creating  public  sentiment  against  appel- 
fants,  and  particularly  against  appellant  Hill- 
man  which  said  association  by  means  of  public 
meetings  and  individual  efforts,  and  by  mailing 
postal  cards  reflecting  upon  the  character  of 
said  Hillmao,  had  done  much  to  arouse  preju- 
dice against  these  appellants ;     •     •     • " 

These  affidavits  were  not  controverted  by 
tlie  state,  and  apparently  there  was  no  coun- 
ter showing.  In  that  case  we  took  the  facts 
stated  in  the  affidavits  as  being  true,  and  for 
that  reason  held  It  was  error  in  the  trial 
court  not  to  grant  a  change  of  venue.  While 
it  is  no  doubt  true  that  the  articles  above 
mentioned  were  published  in  many  of  the 
papers  in  Pierce  county,  where  the  action 
was  tried,  it  is  disputed  that  there  was  any 
general  sentiment  against  the  appellant,  and 
it  was  for  the  court  then  to  exercise  its 
sound  Judicial  discretion  and  decide  whether 
a  change  of  venue  should  be  granted  to  an- 
other county.  In  the  case  of  State  v.  Welty, 
65  Wash.  244,  118  Pac.  9,  after  referring  to 
sections  2018  and  2010,  Rem.  &  Bal.  Code, 
with  reference  to  a  change  of  venue  to  some 
other  county,  we  said: 

"It  is  apparent  from  a  reading  of  these  se<>- 
tions  that  the  granting  or  denying  of  the  change 
of  venue  is  a  matter  resting  entirely  in  the 
sound  judicial  discretion  of  the  trial  judge. 
Such  being  the  statute,  the  ruling  of  the  trial 
court  cannot  be  reversed  upon  appeal,  unless  the 
record  contains  some  evidence  of  its  gross  abuse, 
or  it  is  shown  that  the  court's  ruling  was  arbi- 
trary.   Such  has  been  our  holding  whenever  such 


a  question  has  been  before  us," — citing  a  num- 
ber of  cases. 

And  then,  further  on  in  the  same  opinion, 
we  said: 

"It  must  appear,  before  we  would  be  justified 
in  reviewing  the  trial  court's  ruling,  that  the 
community  has  been  so  warped  by  the  passion 
and  prejudice  of  the  newspaper  articles  com- 
plained of  that  there  is  danger  of  the  trial  jary 
being  so  influenced  by  such  publication  as  to 
give  heed  to  them  rather  thtm  to  the  evidence  in 
reaching  a  verdict" — citing  a  number  of  cases. 

We  tiilnk  this  is  a  correct  statement  of  tbe 
rule  of  law  with  reference  to  this  assignment 
of  error,  and  we  think  It  does  not  appear 
that  tbe  court  abused  its  discretion  in  deny- 
ing the  motion. 

[2]  Upon  the  other  assignment  of  error  It 
appears  that,  when  counsel  for  the  defense 
was  addressing  tbe  Jury,  be  made  a  state- 
ment, saying: 

"I  say  that  these  men  after  this  man  has  ones 
been  tried  and  when  one  jury  had  already  dis- 
agreed on  the  facts  in  this  case,  when  one  jury 
has  already  stood  eleven  to  one  for  acquittal, 
these  men  come  here." 

Counsel  was  then  interrupted  by  an  ob- 
jection from  the  prosecuting  attorney,  and 
the  court  remarked: 

"Counsel  should  not  refer  to  that.  This  jury 
knows  nothing  about  that." 

Counsel  tben  resumed,  saying: 

"Well,  it  is  In  the  record  that  the  jury  dis- 
agreed, and  inasmuch  as  they  did  not  have  the 
courage  to  give  this  man  his  liberty  and  dismiss 
this  matter,  you  owe  it  to  the  commonwealth 
to  (five  this  man  his  liberty  and  permit  this 
child  to  be  restored  to  the  arms  of  her  parents. 
*  •  •  I  want  you  to  have  the  courase  that 
the  state's  attorneys  did  not  have  in  this  case 
after  what  has  transpired,  and  do  the  things 
that  they  should  have  done  long  ago." 

When  the  prosecuting  attorney  came  to  re- 
ply, be  said: 

"Counsel  says  that  we  should  not  have  brought 
this  case  this  time,  and  my  answer  to  that  is 
this  tliat  we  fully  believe  the  defendant  guilty 
or  we  would  not  have  brought  him  to  trial  here." 

It  is  argned  by  the  appellant  that  this 
statement  of  the  prosecuting  attorney  con- 
stitutes reversible  error,  citing  a  number  of 
cases  from  this  court,  among  them  being  that 
of  Rangenier  v.  Seattle  Electric  Oa,  52 
Wash.  401,  100  Pac.  842,  and  State  v.  Arm- 
strong, 37  Wash.  61,  79  Pac.  480,  where  we 
said: 

"It  is  no  part  of  the  duty  of  the  advocate  to 
obtrude  his  personal  opinion  upon  the  jury,  ei- 
ther as  to  the  veracity  of  a  witness  or  the  weight 
of  the  evidence." 

And: 

"While  it  is  improper  for  a  prosecuting  at- 
torney, in  argument,  to  express  his  individual 
opinion  that  the  accused  is  guilty,  independent  of 
the  testimony  in  tbe  case,  he  may  nevertheless 
argue  from  the  testimony  that  the  accused  is 
guilty,  and  that  tbe  testimony  convinces  bim 
of  that  fact" 

A  number  of  other  cases  are  cited  to  shotv 
that  it  is  no  part  of  the  duty  of  the  prose- 
cuting attorney  to  indicate  hla  personal  opin- 
ion to  the  Jury.  The  remark  objected  to  was 
brought  about  by  what  had  theretofore  been 
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saM  by  counsel  for  the  defease,  in  which  the 
prosecuting  attorney  was  charged  with  not 
having  the  courage  to  glre  the  appellant 
his  liberty.  Counsel  insinuated  by  this  re- 
mark that  the  prosecuting  attorney  did  not 
believe  the  appellant  was  guilty,  but  did  not 
have  the  courage  to  dismiss  the  action. 
Thereupon  the  prosecuting  attorney  answered 
by  saying  that  he  fully  believed  the  defend- 
ant guilty,  or  he  would  not  have  brought 
him  to  trial. 

"Remarks  of  the  prosecuting  attorney  which 
ordinarily  would  be  improper  are  not  pround 
for  exception  if  they  are  provoked  by  defendant's 
counsel  and  are  in  reply  to  bis  statements."  12 
Cyc.582. 

We  are  satisfied  that  this  is  the  correct 
rule,  and,  since  the  remark  of  the  prosecut- 
ing attorney  was  called  forth  and  provoked 
by  remarks  of  counsel  for  the  defense,  the 
remark  made  was  not  error. 

"We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 

ELLIS,  O.  J.,  and  PARKER,  PULLER- 
TON,  and  HOLCOMB,  JJ.,  concur. 


(97  Wash.  SO.) 

RHODES  ▼.  cm  OF  TACOMA.    (No.  14005.) 

(Supreme  CouH  of  Washington.    July  21,  1917.) 

1.  MCNICIPAI.  COBPOSATIONa   «=»206  —   RE8- 

OLUTioR    or   CouNcn.— "Appoint"— "NoMi- 

RATB." 

In  a  resolution  of  a  city  council  authorizing 
the  commissioner  to  appoint  a  manager  of  the 
commercial  department  of  the  city  light  depart- 
ment, the  word  "appoint"  was  nsed  in  the  sense 
of  "nominate." 

[Ed.  Note. — For  other  cases,  gee  Municipal 
Corporations,  Cent.  Dig.  fj  557-561. 

Tor  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appoint;    Nominate.] 

2.  Contracts  ®=>125 — Pttbi,ic  Policy— Om- 
CERS  —  Compensation  —  Agreement  to  Ac- 
cept Less  8ai.abt  Than  Pkescbibed  bt 
Law. 

Any  agreement  on  the  ^art  of  an  officer  at 
the  time  or  before  his  appointment  to  accept  a 
sum  less  than  the  salary  prescribed  by  law  in 
lieu  thereof  is  void  as  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
(Dent.  Dig.  §§  583-585.] 

3.  Accord  and  Satisfaction  «=»12(1)— Cow- 
bideration— Acceptance  of  Salary— "Of- 
fice." 

Pursuant  to  a  city  ordinance  providing  for  a 
manager  of  the  commercial  department  of  the 
light  department  and  fixing  the  salary  at  $200 
per  month,  plaintiff  was  appointed.  There  was 
paid  to  him  from  month  to  month  upon  the  usnal 
date  $150  per  month.  At  the  time  of  the  ap- 
pointment the  mayor  told  plaintiff  that  the  city 
■would  probably  pay  him  only  $150  a  month, 
though  it  might  pay  him  more  later.  On  receiv- 
ing the  warrants  for  $150  plaintiff  presented 
them  to  the  treasurer  with  his  indorsement,  some 
of  which  were  acknowledgments  of  pa.yment  in 
full.  The  charter  provided  that  all  persons  in 
the  service  of  the  city  should  be  classified  as 
follows:  "Class  B.  Appointive  oflicers,  embrac- 
ing city  clerks,  city  attorney,  city  engineer,  chief 
of  police,  a  fire  chief,  and  such  other  chiefs,  or 
Fiiperintendents  of  departments  as  the  council 
shall    •    •    •    create  or  establish."    Held,  that 


the  duties  performed  by  plaintiff  was  an  "office" 
in  the  sense  that  the  salary  attached  thereto  was 
not  a  matter  of  contract,  and,  the  salary  being 
fixed  and  certain,  the  acceptance  of  $150  per 
month  without  protest,  with  indorsements  of  the 
warrants,  was  not,  as  alleged,  an  accord  and 
satisfaction,  there  being  no  consideration  there- 
for, and  did  not  preclude  plaintiff  from  collecting 
the  balance. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  |  92.] 

4.  Interest  ^s>4T(1)  —  Officeb's  Salary  — 

Failure  to  Collect. 
Plaintiff  was  not  entitled  to  interest  except 
from  the  time  of  the  commencement  of  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  H  106,  108-112.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  0.  M.  Easterday, 
Judge. 

Action  by  R  W.  Rhodes  against  the  City 
of  Tacoma.  Judgment  for  defendant,  and 
plaiutifl  appeals.  Reversed  and  remanded, 
with  directions. 

T.  L.  Stiles,  of  Tacoma,  for  appellant  U. 
B.  Harmon  and  Frank  M.  Camahan,  both  of 
Tacoma,  for  respondent 

PARKER,  J.  Tbe  plaintiff,  B.  W.  Rhodes, 
seeks  recovery  of  a  balance  of  salary  claimed 
to  be  due  him  from  the  defendant  city  for 
services  rendered  as  a  manager  of  the  com- 
mercial department  of  the  light  department 
of  the  city.  Trial  in  the  superior  coart  with- 
out a  jury  resulted  in  findings  and  judgment 
against  the  plaintiff,  denying  to  him  the  re- 
lief prayed  for,  from  which  he  has  appealed 
to  this  court 

The  controlling  facts  are  not  in  dispute, 
and  may  be  summarized  as  follows:  At  all 
times  here  In  question  there  was  in  force  a 
duly  enacted  general  ordinance  of  the  dty 
wliich,  so  far  as  we  are  here  concerned  with 
its  provisions,  reads  as  follows: 

"Section  1.  That  there  be  in  the  light  depart- 
ment of  the  city  a  subdepartment  to  be  known 
as  the  'commercial  department,  the  purpose  of 
which  shall  be  the  acquisition  of  electrical  busi- 
ness for  the  city  power  plant,  and  furthering  the 
other  business  of  said  plant  from  time  to  time  aa 
may  be  convenient  or  necessary. 

"Sec.  2.  There  shall  be  a  manager  of  the  com- 
mercial department  who  shall  be  nominated  by 
the  commissioner  of  light  and  water  [and]  con- 
firmed by  the  council  before  receiving  his  com- 
mission. The  salary  of  the  manager  shall  be 
$200  per  month.     •     •     •  •• 

[1]  For  some  time  prior  to  May  21,  1914, 
the  position  created  by  this  ordinance  had 
remained  vacant.  On  that  day  the  commis- 
sioner of  light  and  water  appointed  the  ap- 
pellant to  that  position.  This  was  done  in 
pursuance  of  a  resolution  of  the  city  coun- 
cil adopted  the  day  previous,  wherein  the 
commissioner  was  authorized  to  "appoint" 
a  manager  of  the  commercial  department 
Manifestly  the  word  "appoint"  in  the  resolu- 
tions was  used  in  the  sense  of  "nominate." 
Tliereupon  the  appointment  being  confirmed 
by  the  city  council  as  required  by  the  ordl- 
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nance  and  the  city  charter,  a  commission  was 
Issued  to  appellant  by  the  mayor  on  May  27, 
1914,  authorizing  him  to  perform  the  duties 
pertaining  to  the  position.  Appellant  Immedl- 
■rtely  entered  upon  his  duties  under  this  ap- 
pointment, and  continued  to  perform  the 
same  until  October  15,  1916,  when  he  was 
discharged.  During  the  time  appellant  oc- 
cupied the  position  and  performed  the  duties 
thereof  from  May  27,  1914,  to  October  16, 
1916,  there  was  paid  to  him  upon  his  salary 
from  month  to  month  on  the  usual  day  for 
paying  dty  officers  and  employes  sums  equal- 
ing $150  per  month.  The  commissioner  of 
light  and  water  at  the  time  of  appointing 
appellant  told  him,  in  substance,  that  the 
dty  probably  would  pay  him  only  ?150  per 
month,  though  It  might  pay  him  more  later. 
tnils  thought  on  the  part  of  the  commis- 
sioner seems  to  have  been  prompted  by  the 
then  condition  of  the  business  of  the  light  de- 
partment and  the  probable  increase  in  that 
business  in  the  future.  Appellant  knew  of  the 
existence  of  the  ordinance  creating  the  posi- 
tion and  fixing  the  salary  thereof  at  $200  per 
month.  We  think  It  is  dear  that  he  did  not, 
at  the  time  of  his  appointment  or  at  any 
time  prior  thereto,  agree  with  any  a^ent  of 
the  dty  to  accept  $150  per  month  in  full  pay- 
mient  of  his  salary.  If  he  Is  to  be  precluded 
firom  recovering  the  additional  $50  per  month 
for  which  he  now  seeks  recovery,  it  Is  only 
because  of  what  he  did  after  his  appointment 
In  the  way  of  accepting  the  $160  per  month 
paid  him  by  the  dty.  All  he  did  in  this  re- 
spect was  to  receive  warrants  from  the  dty 
controller  on  each  pay  day  and  thereafter 
present  the  same  to  the  dty  treasurer  and 
receive  money  therefor,  be  at  tiie  time  in- 
dorsing the  warrants  on  the  back  to  evidence 
thdr  payment.  On  the  back  of  the  warrants 
so  received  by  appellant  after  February  1, 
1016,  there  were  printed  words  reading  in 
part  as  follows: 

"All  indorsements  on  this  check  are  an  ac- 
knowledgment of  payment  in  full  for  services 
t«ndered  to  the  city  of  Tacoma  as  per  roll,  Une 
jtnd  month  on  the  reverse  side  hereof" 

— ^under  which  appellant's  Indorsements  of 
the  warrants  were  made  when  receiving  pay- 
ment from  the  dty  treasurer.  The  Indorse- 
ments made  by  him  on  warrants  recdved  by 
lilm  prior  to  that  time  were  made  In  blank. 
It  Is  contended  In  appellant's  behalf  that 
the  position  to  which  he  was  appointed  and 
the  duties  of  which  he  performed  was  an  of- 
fice in  the  sense  that  the  salary  attached 
thereto  is  not  a  matter  of  contract,  and  that 
therefore  he  Is  not  precluded  by  the  accept- 
ance of  the  $150  per  month  from  recovery 
■of  the  $50  per  month  remaining  due  him  up- 
on the  salary  fixed  by  the  ordinance,  which 
was  in  full  force  during  all  the  time  he  was 
the  incumbent  of  the  office.  As  to  what  posi- 
tions under  the  dty  government  are  offices, 
and  as  to  the  manner  of  fixing  the  salaries 
of  such  positions,  we  think  Is  rendered  quite 


plain  by  the  tenqs  of  the  following  provi- 
sions of  the  dty  charter: 

"Sec.  10.  All  persons  in  the  service  of  the  city 
shall  be  classified  as  follows:  Class  A.  Elective 
officers,  embracing  a  mayor,  fonr  cooncilmen  and 
controller,  each  of  whom  shall  be  elected  at  larse 
by  the  qualified  electors  of  the  di7.  Class  B. 
Appointive  officers,  embracing  city  clerk,  city  at- 
torney, dty  engineer,  chief  of  police,  a  fire  chief, 
and  such  other  chiefs  or  superintendents  of  de- 
partments as  the  council  shall,  by  ordinance  pass- 
ed in  the  manner  provided  in  this  charter,  create 
or  establish." 

"Sec.  21.  Except  as  herein  otherwise  provided, 
the  council  shall  by  ordinance  fix  tiie  compen- 
sation of  all  salaried  officers,  clerks,  assistants 
and  employte,  and  until  such  compensation  has 
been  fixed  by  ordinance  as  aforesaid,  the  same 
shall  remain  as  now  provided." 

"Sec.  24.  Upon  the  appointment  by  the  com- 
missioner of  the  appropriate  department,  and 
confirmation  by  the  council,  the  mayor  sliall 
commission  all  other  appointive  officers  aa  in 
this  article  defined." 

"Sec.  41.  The  conncil  shall,  consistent  with 
the  provisions  of  this  charter,  create  any  office, 
position  or  employment  that  may  in  its  opinion 
be  necessary  or  expedient,  and  fix  the  salary  and 
duties  thereof.  It  may  at  any  time  abolish  the 
same,  whereupon  the  salary  attached  thereto 
shall  cease." 

"Sec.  45.  The  fixing  of  salaries  of  appointive 
officers  and  employes  shall  be  by  ordinance,  and 
at  least  four  votes  shall  be  required  for  the 
passage  of  such  ordinance^" 

The  language  of  these  diarter  provisloas, 
we  think,  leaves .  lltUe  room  for  argnment 
that  the  position  occupied  by  appellant  was 
other  than  that  of  an  office  within  the  strict 
meaning  of  that  term.  True,  it  was  not  call- 
ed an  office  in  the  ordinance  creating  it,  but 
it  corresxwnds  as  completely  with  those  posi- 
tions designated  as  "appointive  offices"  in 
dass  B  of  section  10,  above  quoted,  as  if  it 
bad  been  called  "an  office"  in  the  ordinance^ 
The  ordinance  provides  that  the  position  oa 
filled  by  nomination,  conflrma,tion  by  the 
council,  and  the  Issuance  of  a  conunUslon  by 
the  mayor  exactly  as  the  diarter  provides 
those  positions  designated  in  dass  B  as  "of- 
fices" shall  be  filled.  We  note  in  this  con- 
nection that  subdivision  6  of  section  88  of 
the  charter  reads  as  follows : 

"No  ordinance  or  section  thereof  shall  be  re- 
vised or  amended  except  by  ordinance  adopted 
in  the  manner  provided  in  this  charter  appropri- 
ate to  the  subject-matter  of  the  ordinance  so 
amended  or  revised,  which  new  ordinance  shall 
contain  the  entire  onlinance  or  section  as  amend- 
ed; and  shall  repeal  the  ordinance  or  section 
BO  amended ;  nor  shall  the  coundl  by  resolution 
or  motion  exempt  any  person  or  corporation  from 
any  provisions  or  requirements  of  any  ordinance, 
nor  suspend  any  ordinance  or  portion  thereof 
except  by  another  ordinance  repealing  the  same, 
and  no  ordinance  or  section  thereof  shall  be  re- 
pealed except  by  ordinance  adopted  in  the  man- 
ner provided  in  this  charter." 

Thus  It  is  rendered  plain  that  no  agency 
of  the  dty  has  any  authority  whatever  other 
than  the  dty  coundl  to  suspend  the  force 
and  effect  of  an  ordinance,  and  even  the  dty 
council  cannot  do  so  other  than  by  the  pas- 
sage of  another  ordinance,  li  seems  quite 
plain  to  us  that  appellant  was  at  all  times 
In  question  an  Incumbent  of  an  office  of  the 
dty  created  by  ordinance  which  also  fixed 
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tbe  salary  of  tbe  office  and  wbicb  U  to  not 
pretended  was  ever  autboiitatlvely  repeal- 
ed or  modified  In  any  respect. 

It  Is  well-settled  law  that  an  officer's  right 
to  his  salary,  which  Is  fixed  by  law  or  in  a 
manner  prescribed  by  law,  does  not  rest  up- 
on any  contractual  relation  existing  between 
bim  and  the  municipality  or  the  state  under 
-which  he  holds  the  offlca  Bartholomew  v. 
Springdale,  91  Wash.  408,  16T  Pac.  1090. 

[I]  It  seems  equally  well  settled  that  any 
contract  or  agreement  on  the  part  of  an  in- 
cumbent of  an  office,  made  at  the  time  of  or 
before  his  appointment  to  the  office,  that  he 
shall  accept  In  Hen  of  the  salary  prescribed 
by  law  a  earn  less  than  Is  so  prescribed  Is 
void  as  against  public  policy,  and  does  not 
become  binding  upon  him  so  as  to  preclude 
him  from  recovering  the  fnU  amount  of  the 
salary.  MUler  v.  United  States  (C.  C.)  103 
Fed.  413;  Glavey  ▼.  United  SUtes,  182  U.  S. 
595,  21  Sup.  Ct  891,  45  I*  Ed.  1247;  Lukens 
T.  Nye,  156  Cal.  498,  105  Pac.  593,  86  Ii.  R. 
A.  (N.  S.)  244,  and  note,  20  Ann.  Cas.  158. 
So,  even  shonld  it  be  considered  that  there 
■was  a  contract  or  understanding  between  ap- 
pellant and  certain  officers  of  the  city,  other 
than  with  the  dty  council  evidenced  by  ordi- 
nance, appellant  would  not  be  estopped  from 
claiming  the  full  amount  of  the  salary  pre- 
scribed by  this  ordinance. 

[3]  Is  appellant  precluded  from  now  as- 
serting his  claim  for  the  unpaid  portion  of 
bis  salary  because  of  his  indorsements  npon 
the  salary  warrants  under  the  above-quoted 
language  found  on  the  back  thereof,  which 
counsel  for  the  city  contends  amounts  to  a 
full  accord  and  satisfaction  on  the  part  of 
appellant?  Now  since  we  have  seen  that  ap- 
pellant's right  to  the  salary  of  the  office  be 
oocapled  does  not  rest  upon  any  contractual 
relation  existing  between  him  and  the  dty 
and  the  salary  of  his  office  is  fixed  and  cer- 
tain In  amount,  there  being  no  dispute  as  to 
the  time  he  was  an  incumbent  of  the  office. 
It  would  seem  that  any  such  alleged  accord 
and  satisfaction  would  be  without  considera- 
tion. True  the  city  paid  him  $150  monthly, 
but  its  obligation  so  to  do  was  absolute.  It 
thereby  paid  him  no  more  than  it  was  at  all 
events  bound  in  law  to  pay  him.  So  It  is 
easy  to  see  that  it  gave  him  nothing  in  con- 
sideration of  any  accord  and  satisfaction. 
In  the  text  of  1  O.  J.,  at  page  643,  we  read: 

'^n  the  absence  of  statute  providing  otherwise 
the  rale  is  settlecl,  except  in  two  states,  that  the 
giving  of  a  receipt  in  full  does  not  in  any  way 
affect  the  role  th&t  payment  of  a  less  sum  in 
disdiarge  of  a  greater  sum  presently  dne  is  not 
a  satisfaction  thereof,  although  accepted  as  such, 
as  the  demoit  of  considetatifm  ie  lacking,  and 
it  is  immaterial  that  the  receipt  was  given  with 
knowledge  of  the  facts  and  that  there  was  no  er- 
ror or  fraud," 

This  view  of  the  law  seems  to  be  amply 
supported  by  authority.  Among  the  numer- 
ous cases  so  holding,  wherein  the  question 
seems  well  considered,  we  note  Nixon  v. 
Kiddy,  66  W.  Ya.  S65,  66  S.  B.  600,  and  Chi- 


cago, M.  &  St  P.  By.  Co.  T.  Clark,  92  Fed. 
968,  35  C.  a  A^  120.  See,  also,  note  to  Ful- 
ler V.  Kemp,  20  Ii.  R.  A  785.  In  Adams 
V.  United  States,  20  Ct.  CI.  115,  it  was  held 
that  a  receipt  given  to  the  disbursing  officer 
of  the  government  by  a  customs  inspector  for 
money  as  omipensation  for  services,  purport- 
ing to  be  "in  full  compensation  for  the  period 
above  stated,"  having  reference  to  his  salary, 
did  not  preclude  the  officer  from  making  fur- 
ther claim  for  the  balance  of  salary  due  him, 
measured  by  the  law  fixing  the  same.  So 
disposing  of  the  question  Judge  Scofield, 
speaking  for  the  court,  said: 

"The  court  has  found  [finding  SI  that  the 
I  claimant  during  all  his  terms  of  service  performr 
I  ed  the  duties  of  an  inspector,  and  he  is  therefore 
entitled  to  an  inspector's  pay.  Monthly  vouch- 
ers were  drawn  up,  reciting  the  number  of  days 
the  claimant  was  employed  durine  the  month 
and  the  amount  of  compensation  allowed  by  the 
collector  and  secretary,  ending  with  a  receipt 
'in  full  for  compensation  for  the  period  above 
stated,'  which  the  daimant  signed.  We  do  not 
think  he  thereby  relinquished  his  right  to  claim 
the  further  compensation  allowed  by  law.  If 
the  appointing  omcer  has  no  power  to  change  the 
compensation  of  an  inspector,  certainly  the  pay- 
ing officer  has  not.  He  had  no  right  to  exact 
such  a  receipt,  and  the  claimant  lost  nothins;  by 
signing  it.  Fisher's  Case,  15  Ct.  CI.  323;  Bost- 
wick  V.  United  States,  94  U.  S.  63,  24  L.  Ed. 
65." 

■  In  Pitt  ▼.  Board  of  Education,  216  N.  T. 
804,  140  N.  B.  612,  the  Court  of  Appeals 
adopted  this  view,  placing  It  upon  the  theory 
that  such  an  accord  and  satisfaction,  in  order 
to  become  effective,  must  be  supported  by  a 
consideration,  and  that  there  would  be  want 
<»f  consideration  therefor  If  nothing  more 
were  shown  than  that  the  officer  merely  re- 
ceipted in  full  for  his  salary,  when  he  in  fact 
received  only  a  portion  of  that  prescribed 
by  law. 

Counsel  for  respondent  dty  rely  partlca- 
larly  upon  the  decisions  in  O'Hara  V.  Town  of 
Park  Blver,  1  N.  D.  279,  47  N.  W.  380,  and 
De  Boost  y.  Qambell,  35  Or.  368,  58  Pac.  72, 
353,  which  cases  come  nearest  supporting 
their  position  of  any  cited,  and  which  are  the 
only  dted  cases  which  can  be  construed  as 
lending  any  support  to  respondent's  poidtI<»i. 
The  O'Hara  Case  was  one  In  which  the  of- 
ficer rendered  his  bill  for  services,  demand- 
ing of  the  town  compensation  In  a  less  sma 
than  he  was  in  law  entitled  to.  He  was 
paid  accordingly,  and  the  conrt  held  that 
because  of  his  claim  so  made  and  the  ac- 
ceptance of  payment  thereof,  he  was  estop- 
ped to  claim  further  compensation  for  the 
time  covered  by  his  claim.  Whether  or  not 
the  statute  of  North  Dakota  relative  to  mu- 
nicipal corporations  required  an  officer  to 
present  his  claim  for  salary  before  receiving 
pay  therefor  does  not  appear.  But  If  such 
be  the  case,  we  think  there  Is  room  for  dis- 
tinguishing that  case  from  the  one  before  as. 
In  this  case  there  was  no  claim  for  the  sal- 
ary in  pursuance  of  any  rule  or  law  requir- 
ing the  same,  but  (Wly  a  rec^vlng  of  pay- 
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moit  by  appellant  as  tendered  to  him  by  the 
city  from  time  to  time.  In  the  De  Boest 
Case  the  Supreme  Court  of  Oregon  reco^ 
nlzed  the  doctrine  that  contracts  made  by 
officers  touching  their  salary  which  is  fixed 
by  law,  prior  to  their  appointment,  are  Told 
as  against  public  policy,  but  held  that  when 
a  contract  was  so  made  and  thereafter  In 
pursuance  of  such  a  contract  the  officer  ac- 
cepted payment,  It  thereby  became  an  exe- 
cuted contract,  and  he  was  estopped  from 
making  further  claim  for  any  additional 
compensation  that  might  have  been  due  him 
under  the  law  covering  the  period  for  which 
he  so  received  payment  With  all  due  re- 
spect to  those  learned  courts,  we  tliink,  if 
their  de<dslona  cannot  be  distinguished  from 
the  case  before  us,  they  should  not  be  held 
controlling  upon  as  here,  in  view  of  the  law 
as  enunciated  in  the  authorities  above  no- 
ticed by  us.  We  are  of  the  opinion  that  ap- 
pellant is  entitled  to  recover  from  the  city 
the  unpaid  balance  of  $50  per  month  due 
him  for  the  entire  period  during  which  he 
occupied  the  office  of  manager  of  the  com- 
mercial department  of  the  light  department 
of  the  city. 

[4]  Contention  is  made  in  appellant's  be- 
half that  he  was  entitled  to  recover  from  the 
city  interest  to  be  computed  upon  the  bal- 
ance due  him  for  each  of  the  months  he  was 
the  incumbent  of  the  office,  from  the  time 
the  same  became  due  him,  to  wit,  at  the  end 
of  each  month.  If  Ills  right  to  recover  the 
salary  rested  upon  contract,  there  would 
possibly  be  merit  in  this  contention.  But 
since  it  does  not  rest  upon  contract  and  bia 
right  to  interest  has  no  other  foundation 
that  that  of  any  other  claim  of  damages,  we 
think  he  is  not  entitled  to  recover  interest 
except  from  the  time  of  the  commencement 
of  this  action.  In  22  Cyc.  1485,  the  rule 
seems  to  be  correctly  stated  as  follows: 

"Where  interest  is  claimal  as  damaees,  and 
not  by  reason  of  any  contract  therefor,  it  will 
not  be  allowed  if  the  delay  in  the  payment  of 
the  principal  debt  is  the  result  of  the  neglect  of 
the  creditor  to  demand  and  enforce  such  nay- 
menf  • 

In  harmony  with  this  rule  the  Supreme 
Court  of  Wisconsin  in  O'Herrin  v.  Milwaukee 
County,  67  WU.  142,  30  N.  W.  239,  held  that 
while  a  public  officer  could  recover  from 
the  county  the  unpaid  portion  of  his  salary, 
though  he  had  been  paid  and  had  accepted 
periodically  a  less  amount  than  the  law 
prescribed,  he  could  not  recover  interest 
upon  the  periodical  balances  due  him.  In 
concluding  the  opinion  so  holding  Justice 
Cassoday,  speaking  for  the  court  said: 

"The  mere  fact  that  the  plaintiff  accepted  the 
$500  a  year  without  protest  or  exacting  more  at 
the  time,  did  not  take  away  his  right  to  the  bal- 
ance. We  do  not  think,  however,  that  the  plain- 
tiff is  entitled  to  any  interest  on  any  unpaid 
balance.  He  was  a  public  officer,  under  a  salary. 
His  neglect  to  draw  his  salary  was  his  own  mat- 


ter. It  payment  was  refnsed,  he  had  his  remedy. 
It  wonld  be  against  public  policy  to  hold  that 
an  officer  failing  to  draw  his  salary  is  oidtled 
to  interest  thereon." 

In  Bartholomew  v.  Sprlngdale,  91  Waslt. 
408,  414,  157  Pac.  1090,  we  in  effect  reached 
this  conclusion,  though  the  question  was  not 
there  seriously  considered  in  the  li^t  of  au- 
thority. 

We  conclude  that  the  judgment  of  the 
trial  court  must  be  reversed  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
in  favor  of  appellant  and  against  re^ondent 
city  for  the  balance  of  the  $50  per  month 
due  appellant  for  the  full  period  he  was 
the  incumbent  of  the  office,  with  Interest  on 
the  whole  sum  due  from  the  date  of  the  com- 
mencement of  this  action  in  the  snperior 
court    It  Is  so  ordered. 

BLUS,  a  J.,  and  HOIXX>MB  and 
MOUNT,  JJn  concur. 


(97  Wash.  25» 
PACIFIC    TEUJPHONB    ft    TELEGRAPH 
CO.  et  aL  V.  CITY  OP  EVEREnTT  et  al. 
CNo.  13411.) 

(Supreme  Court  of  Washington.    July  17, 1917.) 

1.  IdCENSES  €=>5%— Police  Poweb— Reou- 
'   i^ATiNO  Public  Cokpobations. 

'  Under  its  police  power  and  in  the  interests 
of  public  health,  safety,  or  convenience,  a  mo- 
oicfpality  has  the  power  to  exercise  govern- 
mental supervision  over  the  business  of  a  pul>- 
lic  corporation  in  so  far  as  it  carries  on  business 
within  corporate  tMundaries,  and  may  moke  a 
reasonable  charge  therefor,  although  it  may 
have  granted  the  corporation  a  franchise  to 
conduct  its  business. 

2.  Licenses  «=)7(8)— Double  Taxation— Li- 
cense Tax. 

License  taxes  may  be  levied  np<m  budneas 
occupations  notwithstanding  the  property  em- 
ployed therein  may  have  been  assessed  for  taxa- 
tion in  accordance  with  its  value  under  the  gen- 
eral taxing  laws  of  the  state. 

[Gd.    Note.— For   other   cases,    see   Ucenaes, 
Cent.  Dig.  §i  14,  19.] 

3.  Constitutional  Law  ®=al28— Fbanohibes 
— iMFAiBiNo  Obligation. 

The  grant  of  a  franchise  is  in  the  nature  of 
a  contract,  prote<;ted  by  the  federal  Constitution  ' 
as  such,  and  cannot  be  altered  or  amended  dur- 
ing ita  life  by  the  grantor  to  the  detriment  of 
the  grantee  by  adding  new  conditions  or  bur- 
dens. 

[Ed.  Note. — l!'or  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  372-379.] 

4.  Licenses   <S=>1— Police    Power— Reouia- 
TioN  Tax— Rent. 

A  city  charter  declared  that  a  tax  of  50 
cents  per  year  should  be  collected  for  each  tele- 
graph or  telephone  pole,  and  an  ordinance  pro- 
vided for  its  collection.  There  was  no  general 
law  or  ordinance  requiring  such  regulation. 
Held,  that  the  tax  was  not  one  for  the  purposes 
of  "regulation,"  but  an  attempt  to  collect  "rent," 
and  could  not  be  sustained  as  a  police  regula- 
tion. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent  Dig.  f  I.] 


4s>For  other  cases  sm  same  topic  and  KBT-NtlllBBSR  In  all  Kvy-Numbend  Otgesti  and  Indaxas 


Digitized  by 


Google 


"Wash.)      PACIFIC  TELEPHONE  4  TELEGRAPH  CO.  v.  CITY  OP  EVERETT 


651 


O.  Licenses  ©=»1— Police  Poweb— "Occupa 

TioN  Tax." 
Where  a  tax  did  not  purport  to  be  one  upon 
ootnipation  or  business,  and  the  amoant  charged 
vras  not  graduated  b7  the  amount  of  business, 
the  tax  was  not  an  occupation  tax. 

[Ed.  Note. — Vox  other  cases,  see  Licenses, 
Cent.  Dig.  f  1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Occupation  Tax.] 

6.  CORSTITDTIONAI.  LAW  «=»134— FrANOHISC 
BT  CITT— iMPAIBIKa  ObUOATION  OV  CON- 
TBACTB. 

Defendant  city  by  ordinance  granted  to 
plaintiff  telephone  and  telegraph  company  a 
franchise  empowering  it  to  erect  and  maintain 
within  the  corporate  limits  a  telephone  and 
telegraph  system.  The  franchise  was  granted 
subject  to  certain  conditions  and  regulations, 
and  provided  that  the  city  should  have  the  right 
to  suspend  <«  the  poles  of  the  company  wires 
for  fire  alarms  and  police  telegraph  purposes, 
and  that  telephones  required  for  city  use  should 
be  furnished  for  two-thirds  the  price  charged 
private  consumers.  Tlie  company  accepted  the 
franchise,  and  duly  'installed  a  telephone  and 
telegraph  astern,  and  has  continued  to  comply 
-with  the  terms  of  the  franchise.  Later  the  city 
changed  to  one  of  a  higher  class.  The  charter 
adopted  provided  that  a  minimum  tax  of  60 
cents  per  year  should  be  levied  and  collected 
upon  each  telegraph  and  telephone  pole,  etc.  In 
pursuance  of  the  charter  provision  the  council 
enacted  an  ordinance  requiring  every  firm  or 
corporation  maintaining  telegraph  or  telephone 
poles  to  pay  60  cents  a  pole  as  stated.  The  city 
threatened  to  enforce  the  tax  against  plaintiff, 
'whereupon  it  brought  an  action  to  enjoin  the 
city  from  so  doing.  Held,  that  the  50-cent 
<diarge  was  an  additional  burden  imposed  for 
the  use  of  the  streets  inconsistent  with  the 
rights  granted,  and  as .  the  city  could  make  a 
binding  contract  concerning  the  terms  of  the 
franchise,  the.  terms  could  not  be  changed  with- 
out the  consent  of  the  company,  and  an  attempt 
to  collect  such  charge  would  be  to  impair  the 
obligation  of  contracts. 

[Kd.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  i  S44.] 

En  Banc.  Appeal  from  Superior  Court, 
Snohomish  Oounty;   Onyle  Alston,  Judge. 

Action  by  the  Pacific  Telephone  &  Tele- 
graph Company  and  another  against  the  City 
of  Everett  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
directions. 

Hughes,  McMicken,  Dovell  &  Ramsey  and 
Otto  B.  Rnpp,  all  of  Seattle,  for  appellants. 
fVm.  A.  Johnson,  of  Bverett,  for  respondents. 

FDLLEBTON,  J.  On  May  12,  1896,  the 
dt?  council  of  the  dty  of  Everett,  by  ordi- 
nance duly  enacted,  granted  to  the  appellant 
Sunset  Telephone  &  Telegraph  Company  a 
franchise,  subject  to  certain  conditions  and 
regulations,  empowering  it  to  erect  and  main- 
tain within  the  conwrate  limits  of  the  dty 
named  a  telephone  and  telegraph  system. 
The  ordinance,  omitting  its  formal  parts.  Is 
as  follows: 

"Section  1.  There  is  hereby  granted  to  the 
Stmset  Telephone  &  Telegraim  Co.,  its  succes- 
sors and  assigns,  the  right  to  erect  poles  and 
stretch  thereon   wires   and   similar   conductors 


for  the  transmission  of  electricity  within  the 
city  of  Everett,  and  maintain  same  for  tele- 
phone and  telegraph  purposes. 

"Sec.  2.  Such  wires  and  conductors  shall  be 
stretched  on  said  poles  at  a  sufficient  height  as 
not  to  interfere  with  thf.  free  use  of  the  streets 
and  alleys  by  the  public,  and  the  t>ole8  shall  be 
erected  at  the  edge  of  the  sidewalk  and  at  such 
point»  as  shall  be  designated  by  the  city  coun- 
cil, and  shall  keep  the  poles  painted  and  sub- 
stantially erected. 

"Sec.  3.  The  said  grantee  may  make  such  ex- 
cavations in  the  streets  and  alleys  necessary  for 
erecting  and  repairing  such  poles  and  wires,  sub- 
ject at  all  times  to  the  rules,  ordinances  and 
resolations  of  the  city  council,  and  the  said 
council  shall  reserve  the  right  to  cause  said 
grantee,  its  successors  and  assigns,  to  move  the 
location  of  any  pole,  wire  and  conductors  wher- 
ever it  deems  the  public  interests  shall  require 
the  location  elsewhere  having  due  regard  to  the 
equities  of  the  parties  concerned ;  the  expense 
of  such  removal  to  be  borne  and  paid  for  by  the 
grantee. 

"Sec  4.  The  wires  and  conductors  shall  be 
promptly  [properly]  insulated,  and  carefully 
and  firmly  fastened,  so  as  not  to  come  in  con- 
tact with  any  object,  and  whenever  the  surface 
of  the  streets  or  alleys  shall  be  broken  b^  any 
excavation  or  repairs,  the  grantee  shall  imme- 
diately  restore   same   to   its   proper   condition. 

"Sec.  5.  Whenever  any  person  has  obtained 
permission  from  the  city  to  move  any  building 
or  structure,  said  grantee  shall  upon  twenty- 
four  hours'  notice  in  writing,  raise  or  remove 
wires  or  conductors  to  permit  the  free  passage  of 
such  building  and  upon  refusal  of  grantee  to 
make  compliance  of  such  notice,  the  street  com- 
missioner shall,  upon  proof  of  such  notice,  rain 
such  wires  or  conductors  at  the  expense  of  the 
grantee. 

"Sec.  6.  The  grantee  shall  not  charge  its  pa- 
trons for  putting  in  its  telephones  and  shall 
never  charge  monthly  rentals  in  excess  of  rent- 
als chareed  by  grantee  in  anv  city_  of  like  popu- 
lation on  Puget  Sound  but  nothing  shall  pre- 
vent the  grantee  requiring  its  patrons  to  pay  at 
least  three  months  in  advance  from  first  con- 
necting such  telephones. 

"Sec.  7.  Nothing  herein  shall  be  construed  to 
prevent  the  city  of  Everett  and  its  proper  au- 
thorities from  sewering,  guttering,  or  improving 
its  streets  and  alleys  and  for  that  purpose  to 
require  the  grantee  to  remove  its  poles,  wires  and 
connections  to  conform  thereto  and  facilitate 
the  same;  and  nothing  herein  shall  be  construed 
to  grant  to  grantee,  its  successors  and  assigns, 
an  exclusive  right  to  erect  and  maintain  its 
poles,  wires,  conductors  and  connections  for  tlie 
purpose  specified  herein. 

"Sec.  8.  The  grantee,  its  successors  and  as- 
signs, is  hereby  given  permission  to  place  all  or 
any  of  its  wires  underground  at  any  time,  and 
when  the  city  of  Everett  has  grown  to  a  popu- 
lation of  twenty-five  thousand  the  wires  of  said 
grantee  must  be  placed  underground  within 
such  limits  as  may  be  deemed  reasonable  by  the 
council.  The  grantee  in  doing  any  underground 
work  is  to  carry  out  the  same  in  expeditious 
and  worKmanlike  manner  subject  to  the  ordi- 
nance and  police  regulations  of  the  city  of  Ever- 
ett. 

.  "Sec.  9.  In  consideration  of  the  rights  herein 
granted,  the  city  of  Everett  shall  have  the  right 
to  suspend  and  maintain  on  the  poles  of  the 
grantee,  its  successors  and  assigns,  all  wires 
which  it  may  require  for  fire  alarm  and  police 
telegraph  purposes. 

"Sec.  10.  The  grantee  shall  within  thirty  days 

from  .the  adoption  of  this  ordinance  file  with 

the  city  clerk  its  acceptance  of  this  franchise 

which  IS  granted  subject  to  its  conditions. 

"Sec.  11.  The  grantee  shall  furnish  all  tele- 
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phones  required  for  the  dty'a  use  at  the  rate 
of  two-thirds  the  price  charged  private  individu- 
als, and  in  no  case  to  exceed  the  charge  of  two 
dollars  and  siztr-five  cents  per  month  for  each 
telephone  required  for  the  city's  use. 

"Sec.  12.  The  right  herein  granted  shall  con- 
tinue to  be  in  force  for  twenty-five  years  from 
and  after  the  passage  of  this  ordinance. 

"Sec.  13.  The  failure  of  the  grantee  to  com- 
ply with  the  provisions  herein  shall  operate  as 
a  forfeiture  of  the  rights  herein  granted." 

Within  the  time  limited  by  the  ordinance 
the  grantee  zuuned  therein  Sled  with  the  city 
clerk  ita  acceptance  of  the  franchise  g^ranted, 
and  thereafter,  at  great  expense  to  Itself,  in- 
stalled within  the  dty  a  telephone  and  tele- 
graph system,  during  the  course  of  which  It 
-erected  a  large  number  of  poles  on  the  streets 
and  alleys  of  the  dty  along  which  It  stretch- 
ed wires  for  the  transmission  of  electricity. 
Subsequent  to  the  installation  of  the  plant 
the  grantee  leased  the  same  to  its  coapi)el- 
lant,  the  Pacific  Telephone  A  Telegraph 
Company,  which  la  now  operating  the  same 
The  companies  have  at  all  times  complied 
with  the  terms  and  oonditlons  of  the  ordi- 
nance; their  property  within  the  dty  of  EJver- 
ett  has  been  regularly  asses&ed  for  state, 
county,  school,  and  dty  taxes  on  an  ad  va- 
lorem basis  as  prescribed  by  the  state  Oon- 
stitutlon,  which  taxes  It  has  duly  and  regu- 
larly paid. 

The  dty  of  EJverett,  while  a  dty  of  a  lesser 
dass  at  the  time  of  the  granting  of  the  fran- 
dilse  mentioned,  subsequently  so  far  In- 
creased In  population  as  to  be  entitled  to  be- 
come a  dty  of  the  first  class,  with  the  priv- 
ilege of  framing  Its  own  charter.  On  April 
16,  1912,  advantage  was  taken  of  the  priv- 
ilege, the  dty  framing  and  adopting  a  diarter 
in  accordance  with  the  authorization  found 
In  section  10,  art  11,  of  the  state  Constitu- 
tion. Section  148  of  the  charter  so  adopted 
reads  as  follows: 

"A  minimum  tax  of  fifty  cmts  per  annum 
shall  be  levied  and  collected  upon  each  tele- 
graph, telephone,  electric  light  or  other  pole  in 
or  upon  any  street,  alley  or  other  public  place 
of  the  dty  of  Everett:  Provided,  that  this  sec- 
tion shall  not  apply  to  metal  poles  supporting 
cluster  lights." 

On  May  14,  1915,  acting  under  and  ta  pur- 
suance of  the  foregoing  provision  of  the  char- 
ter, the  dty  council  of  the  dty  of  Everett 
enacted  the  following  ordinance  (formal  parts 
omitted) : 

"Section  1.  That  it  shall  be  the  duty  of  every 
person,  firm  or  corporation  maintaining  or  using 
any  tdegraph,  telephone,  electric  light  or  other 
pole  in  or  upon  any  street,  alley  or  other  public 
place  in  the  city  of  Everett  to  pay  to  the  city 
treasurer  of  the  dty  of  Everett  on  or  before  the 
first  day  of  July,  1915.  and  on  or  before  the 
first  day  of  July  of  each  and  every  year  tiere- 
after,  a  license  tax  of  fifty  cents  for  each  pole 
80  maintained  or  used,  and  secure  a  license  to 
BO  maintain  such  pole  or  poles;  provided,  that 
this  section  shall  not  apply  to  metal  poles  sup- 
porting cluster  lights;  and  providing,  farther, 
that  if  two  or  more  persons,  firms  or  corpora- 
tions are  using  the  same  pole,  the  person,  firm 
or  corporation  owning  or  leasing  such  pole 
shall  pay  tiie'  license  tax  herein  provided  for. 


"Sec.  2.  That  upon  the  payment  of  such  tax 
as  herein  provided,  to  the  d^  treasurer  of  the 
city  of  Everett,  said  treasurer  shall  issue  a  re- 
ceipt therefor,  and  upon  the  presentatioa  of 
sudt  receipt  to  the  dty  derk  of  said  dty,  said 
clerk  shall  issue  to  said  person,  firm  or  cor- 
poration paying  such  tax  a  license  to  maintain 
the  pole  or  poles  for  which  such  license  tax  is 
paid,  for  the  year  for  wlilch  such  tax  is  paid. 

"Sec.  3.  The  dty  council  of  the  dty  of  Ever- 
ett shall  not  issue  a  permit  to  erect  any  pole 
or  poles  in  or  up<Hi  any  public  street,  aUey  or 
other  public  place  within  the  city  of  Everett  to 
an^  person,  firm  or  corporation  who  has  not 
paid  the  license  tax  as  herein  provided  fiK". 

"Sec.  4.  If  any  person,  firm  or  corpc^ation 
fails  to  pay  the  license  tax  herein  provided  for, 
the  dty  of  Everett  may  bring  suit  to  recover 
the  same,  in  the  superior  court  <MC  SndiomJah 
county. 

"Sec.  5.  Any  person,  firm  or  corporation,  who 
violates  any  of  the  provisions  of  this  ordinance. 
shall,  upon  conviction,  be  punished  by  a  fine  of 
not  to  exceed  one  hundred  ($100)  dollars,  or  by 
imprisonment  in  the  city  jail  for  a  period  <d 
thirty  (30)  days,  or  by  both  such  fine  and  im- 
prisonment, and  each  day  that  any  person,  firm 
or  corporation  shall  continue  to  violate  or  fail 
to  comply  with  anv  of  the  provisions  of  this  or- 
dinance, shall  be  deemed  and  considered  a  sep- 
arate offense." 

The  city  thereafter  threatened  to  enforce 
the  provisions  of  the  ordinance,  whereuxion 
the  present  action  was  begun  to  enjoin  It 
from  so  doing.  The  complaint  of  the  appel- 
lants, after  appropriate  allegations  setting 
forth  the  foregoing  facts,  further  alleged 
that  there  is  no  statute  of  the  state  of  Wash- 
ington, provision  of  the  charter,  or  ordinance 
of  the  dty  of  Everett  authorizing  or  provid- 
ing for  the  inspection  of  poles- sndi  as  the 
plaintlfTs  poles  are,  that  no  Inspection  of 
such  poles  has  ever  been  made  by  the  dty 
of  Everett,  and  that  the  ordinance  was  not 
passed  with  a  view  of  or  for  the  purpose  of 
regulating  the  plaintiff's  business  or  proper- 
ty, but  for  revenue  purposes  only ;  the  charge 
being  one  of  rental  for  the  use  by  plalntlfftt 
of  the  space  occupied  by  the  poles  in  the 
streets,  alleys,  and  other  public  places  of  the 
dty  of  Everett.  It  was  further  alleged  that 
the  charge  of  50  cents  per  pole  was  excessive, 
considered  as  rental  for  the  spaces  occupied, 
and  that  the  charter  provision  and  ordinance 
violated  the  clause  of  the  state  Constitution 
requiring  an  equal  and  uniform  rate  of  as- 
sessment and  taxation,  and  the  clauses  of  the 
state  and  federal  Constitutions  whidi  prohib- 
it the  passage  of  a  law  impairing  the  obliga- 
tions of  a  contract  or  which  deprive  a  per- 
son of  his  property  without  due  process  of 
law. 

A  general  demurrer  to  the  complaint  was 
Interposed,  which  the  trial  court  sustained. 
The  plaintiffs  thereupon  elected  to  abide  by 
the  complaint,  and  appeal  from  the  Judgment 
of  dismissal  whidi  followed.- 

[1]  Before  passing  to  the  speciflc  contot- 
tlons  of  the  parties,  there  ar6  certain  gener- 
al prlndples  suggested  by  the  record  which 
it  may  he  well  to  recall  to  mind.  It  Is  set- 
tled law  that  a  munldpallty  has  power  to 
exerdae  local  governmental  supervision  over 
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the  business  of  a  public  corporation  in  so  far 
as  such  business  is  carried  on  within  Its 
corporate  boundaries,  and  may  charge  the 
reasonable  cost  thereof  to  the  corporation. 
This  it  may  do  under  its  police  powers,  In 
the  interest  of  the  public  health,  safety,  or 
convenience,  notwithstanding  it  may  have 
granted  the  corporation  a  francliise  to  con- 
duct such  business  therein.  There  are,  of 
course,  limitations  upon  the  exercise  of  the 
power  arising  from  the  conditions  of  the  par- 
ticular case,  bat  the  power  Itself  is  undoubt- 
ed, and  may  be  exercised  whenever  a  reason- 
able necessity  exists  therefor.  Dillon  on  Mu- 
nicipal Corporations  (5th  Bd.)  p.  2074;  At- 
lantic, etc.,  TeL  Oo.  v.  Philadelphia,  190  U. 
S.  160,  23  Sup.  Ct  817,  47  L.  Eld.  995;  West- 
em  Union  Tel.  Co.  v.  New  Hope,  187  U.  S. 
419,  23  Sup.  Ct.  204,  47  L.  Ed.  240;  Postal 
Telegraph-Cable  Co.  v.  Taylor,  192  TJ.  S.  64, 
24  Sup.  Ct  208,  48  L.  Bd.  342;  People  ex  rel. 
V.  Squire,  107  N.  T.  593,  14  N.  B.  820,  1  Am. 
St  Rep.  8^;  CTty  of  PhUadelphia  v.  Postal 
Tel.  Cftble  Co.,  67  Hun,  21,  21  N.  Y.  Supp. 
656 ;  State  ex  pel.  Webster  v.  Superior  Court, 
67  Wash.  87,  120  Pac.  861,  I*  R.  A  19150, 
287,  Ann.  Cas.  1913D,  78. 

[21  la  this  state  it  is  well-settled  law  also 
that  license  taxes  may  be  levied  upon  busi- 
nesses and  occupations,  notwithstanding  the 
pr<^erty  employed  therein  may  have  been  as- 
sessed for  taxation  in  accordance  with  its 
value, 'onder  the  general  taxing  laws  of  the 
state;  this  on  the  principle  that  such  taxes 
are  not  taxes  upon  property  but  are-  taxes 
upon  privileges.  Fleetwood  v.  Read,  21 
Wash.  547,  58  Pac.  665,  47  L.  R.  A.  205; 
StuU  V.  DeMattos,  23  Wash.  71,  62  Pac.  451, 
61  K  R.  A.  892 ;  State  v.  Ide,  35  Wash.  676, 
77  Pac  961,  67  U  R.  A.  280,  102  Am.  St  Rep. 
914,  1  Ann.  Gas.  634;  la  re  Qarfinkle,  87 
"Wash.  650,  80  Pac.  188;  Ollure  Mfg.  Co.  v. 
Pidduck-Ross  Co.,  38  Wash.  137,  80  Pac  276 ; 
McEnight  V.  Hodge,  66  Wash.  289,  104  Pac 
604,  40  U  R.  A.  (N.  S.)  1207;  State  ex  rel. 
Davls-Smlth  Oo.  v.  Clausen,  65  Wash.  156, 
117  Pac  1101,  37  li.  R.  A.  (N.  S.)  466 ;  Seat- 
tle V.  King,  74  Wash.  277,  133  Pac  442. 

[3]  It  is  another  general  rule  that  the 
grant  of  a  franchise  is  in  the  nature  of  a 
contract,  protected  by  the  federal  Constitu- 
tion as  such,  and  cannot  be  altered  or  am^id- 
ed  during  its  life  by  the  grantor  to  the  detri- 
ment of  the  grantee  by  adding  new  condi- 
tions or  burdens  thereto.  Com.  Elec.  L.  & 
P.  Co.  V.  Tacoma,  17  Wash.  661,  50  Pac  592; 
Peterson  v.  Tacoma  R.  &  P.  Co.,  60  W)ash. 
406,  111  Pac  338,  140  Am.  St  Rep.  936;  Ta- 
ooma  V.  Boutelle,  61  Wash.  434,  112  Pac.  661; 
Minneapolis  v.  Street  Ry.  Co.,  215  V.  S.  417, 
30  Sup.  Ct  118,  54  L.  Ed.  259;  Hot  Springs 
EHec  I*  Co.  V.  Hot  Springs,  70  Ark.  300,  67 
S.  W.  761;  Texarkana  Gas  &  Elec  Co.  v. 
City  of  Texarkana,  58  Tex.  Clv.  App.  109, 123 
S.  W.  213;  City  v.  Telephone  &  Telegraph 
Co.,  40  La.  Ann.  41,  3  South.  533,  8  Am.  St 
Rep.  502. 


[4]  Inquiring  into  the  nature  of  the  charge 
here  sought  to  be  Imposed,  it  seems  clear  that 
It  is  not  a  tax  for  the  purpose  of  regulation. 
Neither  the  charter  provision  nor  the  ordi- 
nance provides  for  regulation,  supervision,  or 
police  surveillance  of  the  company's  property 
in  any  form  whatsoever.  We  know  Judicial- 
ly that  there  is  no  general  law  requiring 
such  supervision,  and  it  is  alleged  la  the 
complaint,  and  for  the  purposes  of  this  ac- 
tion we  must  accept  the  allegation  as  true, 
that  there  is  no  ordinance  of  the  city  ot 
Everett  requiring  such  supervision.  We  have 
therefore  nothing  more  than  a  charter  pro- 
vision declaring  that  a  charge  of  a  minimum 
amount  shall  be  collected,  and  an  ordinance 
provided  for  Its  collection.  Such  a  charge 
cannot  be  sustained  as  a  police  regulation. 
Ldcense  taxes  or  charges  for  this  purpose  do 
not  differ  from  other  forms  of  taxation  in 
the  respect  that  there  must  be  a  purpose  to 
which  they  can  be  lawfully  appUed.  They 
cannot  be  collected  in  anticipation  ot  need. 
They  must  be  reasonably  commensurate  with 
the  expense  of  regulation,  and  this  expense 
cannot  be  known  even  approximately  until 
the  nature  of  the  regulation  is  ascertained 
and  defined.  In  other  words,  they  must  be 
Imposed  in  pursuance  of  some  general  or 
special  statute  or  ordinance  prescribing  the 
purposes  to  which  they  are  to  be  applied.  Itt 
the  language  of  the  Supreme  Court  of  the 
United  States  In  Postal  Telegraph-Cable  Co. 
V.  Taylor,  102  U.  S.  64,  24  Sup.  Ct  208,  48 
L.  Bd.  342: 

"To  uphold  it  [the  ordinance]  in  sudi  a  case 
as  this  is  to  say  that  it  may  be  passed  for  one 
purpose  and  used  for  another;  passed  as  a  po* 
lice  inBpection  measure  and  used  for  the  pur- 
pose of  raising  revenue.  *  *  *  It  is  thus  to 
be  declared  legal  upon  a  basis  and  for  a  reason 
tliat  do  not  exist  }n  fact" 

[{]  It  is  equally  clear  that  it  is  not  a  tax 
upon  occupations  or  businesses.  In  the  first 
place.  It  does  not  purport  to  be  such  a  tax. 
In  the  second  place,  the  amount  charged  is 
not  graduated  by  the  amount  of  the  business, 
nor  is  a  sum  fixed  for  the  privilege  of  doing 
business.  This  is  made  more  apparent  when 
it  Is  remembered  that  the  charge  could  be 
avoided  entirely  by  the  simple  process  of 
moving  the  poles  against  which  the  charge 
is  aimed  from  the  streets  and  other  public 
places  of  the  dty  to  private  property,  while 
the  business  of  the  owners  could  be  contin- 
ued as  before.  St  Louis  v.  W.  U.  Tel.  Ca, 
148  U.  S.  92,  13  Sup.  Ct  486,  37  U  Ed.  880; 
Western  Unloa  Tel.  Co.  v.  New  Hope,  187  U. 
S.  419,  23  Sup.  Ct  204,  47  U  Ed.  240. 

What,  then,  is  the  nature  of  the  Ctiargef 
This  question  is  answered  in  the  case  of  St 
Louis  V.  W.  U.  Tel.  Co.,  above  cited.  It  was 
there  said: 

"And,  first  with  reference  to  the  ruling  that 
this  charge  was  a  privilege  or  license  tax.  '  To 
determine  this  question,  we  must  refer  to  the 
language  of  the  ordinance  itself,  and  by  that  we 
find  that  the  charge  is  imposed  for  the  privi- 
lege  of  osing   the   streets,    alleys,    and   public 
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places,  and  is  graduated  by  the  amoant  of  such  i 
use.  Clearly  tnis  is  no  privilege  or  license  tax. 
The  amount  to  be  paid  is  not  gr^aated  by  the 
amoant  of  the  business,  nor  is  it  a  sum  fixed  for 
the  privilege  of  doing  business.  It  is  more  in 
the  nature  of  a  charge  for  the  use  of  property 
belonging  to  the  city — that  which  may  properly 
be  called  rental.  'A  tax  is  a  demand  of  sover- 
eignty; a  toll  is  a  demand  of  proprietorship.' 
State  Freight  Tax  Case,  15  Wall.  232,  278  [21 
Ll  Ed.  146].  If,  instead  of  occupying  the 
streets  and  public  places  with  its  telegraph 
poles,  the  company  should  do  what  it  may 
rightfully  do,  purchase  ground  in  the  various 
blocks  from  private  individuals,  and  to  such 
ground  remove  its  poles,  the  section  would  no 
longei;  have  any  application  to  it  That  by  it 
the  city  receives  something  which  it  may  use  as 
revenue  does  not  determine  the  character  of 
the  charge  or  make  it  a  tax.  The  revenues  of  a 
municipality  may  come  from  rentals  as  legiti- 
mately and  as  properly  as  from  taxes.  Suppos- 
ing the  city  of  St  Louis  should  find  its  city 
hall  too  small  for  its  purposes,  or  too  far  re- 
moved from  the  center  of  business,  and  should 
purchase  or  build  another  more  satisfactory  in 
this  respect:  it  would  not  thereafter  i>e  forced 
to  let  the  old  remain  vacant  or  to  immediately 
sell  it,  but  might  derive  revenue  by  renting  its 
various  rooms.  Would  an  ordinance  fixing  the 
price  at  which  those  rooms  could  be  occupied  be 
in  any  sense  one  imposing  a  tax?  Nor  is  the 
character  of  the  charge  changed  by  reason  of 
the  fact  that  it  is  not  imposed  upon  such  tele- 
graph companies  as  by  ordinance  are  taxed  on 
their  gross  income  for  city  purposes.  In  the 
Illustration  just  made  in  respect  to  a  city  hall, 
suppose  that  the  city,  in  its  ordinance  fixing  a 
price  for  the  use  of  rooms,  should  permit  per- 
sons who  pay  a  certain  amount  of  taxes  to  oc- 
cnpy  a  portion  of  the  building,  free  of  rent, 
that  would  not  make  the  charge  upon  others  for 
their  use  of  rooms  a  tax.  Whatever  the  rea- 
sons may  have  been  for  exempting  certain  class- 
es of  companies  from  this  charge,  such  exemp- 
tion does  not  change  the  character  of  the 
charge,  or  make  that  a  tax  which  would  other- 
wise be  a  matter  of  rental.  Whether  the  city 
has  power  to  collect  rental  for  the  use  of 
streets  and  public  places,  or  whether,  if  it  has, 
the  charge  as  here  made  is  excessive,  are  ques- 
tions entirely  distinct  That  this  is  not  a  tax 
npon  the  property  of  the  corporation,  or  upon 
m  business,  or  for  the  privilpge  of  doing  busi- 
ness, is  thus  disclosed  by  the  very  terms  of  the 
section.  The  city  has  attempted  to  make  the 
telegraph  company  pay  for  appropriating  to  its 
own  and  sole  use  a  part  of  the  streets  and  pub- 
lic places  of  the  ci^.  It  is  seeking  to  collect 
rent- 
Such  a  charge  however  Is  not  necessarily 
void.  A  municipality  can,  as  a  condition 
precedent  to  the  use  of  its  property,  exact 
of  tbe  user  such  terms  and  conditions  as  it 
may  deem  necessary  to  impose,  whether  the 
property  tbe  use  of  which  is  granted  be  held 
by  It  in  its  governmental  or  private  capac- 
ity. Any  person  or  corporation  accepting 
tbe  privileges  granted  must  be  held  to  have 
accepted  them  upon  tbe  conditions  imposed, 
and  If  a  part  of  these  c<xtditlon8  be  that  tbe 
acceptor  of  the  privilege  pay  a  fixed  charge 
per  pole  for  all  poles  It  may  erect  in  tbe 
public  places  of  tbe  city,  tbe  charge  can  be 
lawfully  collected. 

[6]  But  It  does  not  follow  that  the  city 
may  grant  a  frandilse  to  a  corporation  to 
use  Us  streets  and  other  public  places  upon 
terms  mutually  agreed  upon,  and  then  after- 
wards during  tbe  life  of  tbe  franchise  annex 


udditi<Hial  burdens  thereto  without  the  con- 
sent of  tbe  grantee  inconsistent  witb  tbe 
rights  granted.  While  it  may  not  surrender 
tbe  right  of  regulation  necessary  to  tbe  pob- 
lic  health  and  safety,  or  tbe  general  taxing 
power  (Const,  art  7,  |  4),  it  can  make  a  val- 
id and  binding  cmitract  concerning  the  terms 
upon  which  the  grantee  may  make  use  of 
public  places;  such  a  contract  as  cannot 
be  changed  or  altered  at  the  will  of  tbe  city 
without  the  ooDsent  of  tbe  other  party 
thereto. 

Turning  to  the  ordinance  granUng  the 
franchise  to  tbe  appellant  corporation,  it  will 
be  seen  that  tbe  grant  is  made  upon  enu- 
merated terms  and  conditions.  Tbe  right  to 
exact  a  charge  upon  the  poles  of  tbe  grantee 
as  a  condition  precedent  to  their  mainte- 
nance is  not  one  of  such  conditions.  It  is 
therefore  an  additional  burden  which  tbe 
city  seeks  to  impose  upon  the  right  to  use  its 
streets  wbicb  it  has  contracted  may  l>e  used 
without  such  burden.  This  we  hold  the  city 
may  not  do. 

In.  City  V.  Tel.  &  TeL  Co.,  40  La-  Ann.  41, 
3  South.  533,  8  Am.  St  Rep.  502,  the  precise 
question  was  presented.  TTie  court,  after 
showing  that  the  charge  imposed  was  not  a 
tax  either  for  regulation  or  revenue,  proceed- 
ed as  follows: 

"The  onlv  remaining  question  Ik  whether,  aft- 
er granting  the  defendant  the  authority  to  con- 
struct and  to  maintain  its  lines  without  limita- 
tion as  to  time,  and  with  no  other  consideration 
than  the  famishing  of  certain  free  telephonic 
facilities  to  the  city,  after  the  defendant  has,  at 
great  expense,  established  its  plant,  and  con- 
structed its  lines,  and  when  it  has  fully  com- 
plied with  all  the  conditions  imposed,  the  city 
can  now  exact  this  large  additional  considera- 
tion for  the  continued  enjoyment  of  privileges 
already  granted.  If  the  city  can  do  this  now, 
she  could  have  done  it  the  very  day  after  the  . 
defendant  had  completed  its  lines,  when  it  had 
incurred  all  the  expense  and  before  it  had  reap- 
ed a  particle  of  return.  If  she  can  impose  a 
charge  of  $5  per  pole,  she  can,  with  equal  pow- 
er, impose  one  of  $1,000,  and  for  that  matter, 
she  could  arbitrarily  revoke  the  grant  at  her 
pleasure.  Either  she  is  bound  according  to  the 
terms  of  her  proposition  accepted  and  acted  on 
by  defendant  or  she  is  not  bound  at  all.  Ob- 
viously, upon  the  clearest  considerations  of  law 
and  justice,  the  grant  of  authority  to  defendant 
when  accepted  and  acted  ai>on  became  an  ir> 
revocable  contract,  and  the  city  is .  powerless.  t« 
set  it  aside  or  to  interpolate  new  and  more  orier> 
ous  consideratims  therein.  Such  has  been 
the  well-recognized  doctrine  of  the  autliorities 
since  the  Dartmouth  College  Case,  4  Wheat 
518  [4  I*  Ed.  629]." 

Tbe  case  of  Hot  Springs  Elec.  Go.  v.  Hot 
brings,  70  Ark.  300,  87  S.  W.  761,  Is  also 
in  point  Tbe  facts  of  tbe  case  and  conclu- 
sion of  the  court  are  stated  in  the  following 
languaKe: 

"This  is  an  action  by  the  dty  of  Hot  Springs 
against  the  Hot  Springs  Electric  IJght  Compa- 
ny to  recover  a  sum  of  money  which  the  city 
claims  of  it  for  the  use  and  occupation  of  cer- 
tain portions  of  the  public  streets  npon  which 
the  company  has  erected  its  poiea  for  electric 
light  purposes.  An  ordinance  of  the  city  re- 
quires that  each  person,  company,  or  corpora- 
tion erecting  and  maintaining  any  pole  in  the 
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Btreets  of  the  city  for  electric  light,  tdepbone, 
or  certain  other  purposes  shall  pay  to  the  city 
50  cents  ner  annum  for  each  pole  so  erected  ftnd 
maintaiucd.  We  can  agree  with  counsel  for  the 
city  that  it  had  the  right  to  pass  an  ordinance 
of  this  kind  requiring  persons  and  corporations 
erecting  poles  in  the  streets  for  purposes  men- 
tioned in  the  ordinance  to  pay  for  that  privi- 
lege, but  it  does  not  follow  that  the  city  can  in 
that  way  nffect  rights  already  vested  under 
valid  contracts.  Now,  the  ordinance  imposing 
the  charge  of  50  cents  a  pole  was  passed  in 
1886,  but  the  poles  of  the  defendant  company 
were  all  erected  nrior  to  that  date  under  an  or- 
dinance of  1887,  giving  the  company  the  right  to 
maintain  an  electric  light  plant  and  to  erect 
poles  along  the  streets  and  avenues,  and  to 
atring  wires  thereon,  for  the  purpgses  of  light- 
ing the  city,  for  and  during  a  period  of  20 
years.  This  grant  by  the  city  council,  having 
been  accepted  and  acted  upon  by  the  Electric 
Light  Company,  became,  in  effect,  a  contract 
between  the  city  and  the  company,  which  can- 
not be  abr«;ated  without  the  consent  of  the 
company.  Under  this  grant  of  the  rit[ht  to 
use  the  streets  of  the  dty  for  the  erection  of 
its  poles,  the  company  not  only  invested  lai^ 
sums  of  money  in  the  erection  of  plant,  poles, 
and  wires,  but,  relying  on  that  ordinance,  it  has, 
for  an  agreed  consideration,  contracted  with  the. 
city  council  to  light  the  streets  of  the  city  for  a 
period  of  10  years  by  furnishing  lights  at  points 
in  the  dty  designated  by  the  dty  council,  and 
has  agreed  that  upon  a  failure  to  furnish  such 
lights  it  will  forfeit  and  t>ay  to  the  city  $.~  per 
day  for  each  light  it  fails  to  furnish.  All  this 
was  done  before  the  passage  of  the  ordinance 
imposing  on  the  company  a  charge  of  50  cents 
per  year,  for  each  pole  placed  in  the  street. 

"Now,  a  grant  which  has  been  accepted  and 
acted  upon  by  the  grantee  is  a  contract,  within 
the  meaning  of  the  Constitution  of  the  United 
States,  which  forbids  laws  impairing  the  obliga- 
tion of  contracts.  When,  therefore,  rights  and 
franchises  lawfully  granted  to  either  a  person 
or  corporation  have  been  duly  accepted,  and  val- 
nable  improvements  have  beoi  made  on  the  faith 
of  such  grant,  it  becomes,-  in  effect,  a  contract, 
which  cannot  be  impaired  either  b.v  law  of  the 
state  or  by  an  ordinance  of  a  municipality.  The 
rights  and  franchises  granted  can  then  neither 
be  revoked,  nor  can  they  be  diminished  in  value 
by  the  imposition  of  additional  burdens  upon 
their  use  and  enjoyment  Fletcher  v.  Peck,  6 
Crancb,  87,  3  !<.  Ed.  162;  Dartmouth  College  v. 
Woodward,  4  Wheat  518  [4  L  Ed.  629] ;  New 
Orleans  Gas  Company  v.  Louisiana  Light  Co., 
115  U.  S.  650  [0  Sup.  Ct  252,  29  L.  Ed.  ."jKi] ; 
New  Orleans  Waterworks  Co.  v.  Rivers,  115  U. 
S.  674  [6  Sup.  Ct  273,  29  L.  Ed.  525] ;  Siour 
City  St  Ry.  Co.  v.  Sioux  City,  138  U.  S.  98 
171  Sup.  Ct  226,  34  L.  Ed.  898] ;  St  Louis  v. 
Western  Union  Tel.  Co.,  148  U.  S.  92  [13  Sup. 
Ct.  485,  37  L  Ed.  380];  Burlinitton  v.  Burling- 
ton St  Ry.  Co.,  49  Iowa,  144  [31  Am.  Rep. 
145] ;  2  Beach,  Contracts,  §  1205 ;  3  Parsons  on 
Contracts  (Sth  Ed.)  p.  478;  15  Am.  &  Eng.  Enc. 
Law  (2d  EW.)  1049." 

See,  also,  Texarl<ana  Qas  &  Elec.  Co.  v. 
City  of  Texarkana,  58  Tex.  Civ.  App.  109, 123 
8.  W.  213 ;  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
Medford  (C.  C.)  115  Fed.  202;  Boise  Water 
Co.  V.  Boise  City,  230  U.  S.  84,  33  Sup.  Ct 
997.  67  L.  Ed.  140O. 

Our  conclusion  is  that  the  charter  and  or- 
dinance is  invalid  as  creating  a  tharge  upon 
the   appellants'   poles,   and   that   the   court 


erred  In  sustaining  the  demurrer  to  the  com- 
plaint. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  InstructloDS  to  overrule  the 
demurrer. 

ELUS,  C.  J.,  and  PARKER,  MORRIS, 
MOUNT,  MAIN,  CHADWICK,  and  HOL- 
COMB,  JJ.,  concur. 


(»7  Wasii.  6$S) 

EVERETT  RT.,  LIGHT  &  WATER  CO.  et  aL 

T.  CITY  OF  EVERETT  et  aL 

(No.  13425%.) 

(Supreme  Court  of  Washington.    July  17,  1917.) 

En  Banc.  Aooeal  from  Superior  CJourt,  Sno- 
homish County;   Guy  C.  Alston,  Judge. 

Action  by  the  Everett  Railway,  Light  &  Wa- 
ter Compcmy  and  another  against  the  City  of 
Everett  and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.  Reversed,  with  instruc- 
tions. 

J.  A.  Coleman  and  James  M.  Hogan,  both  of 
Everett,  for  appellants.  Wm.  A.  Johnson,  of 
Everett,  for  respondents. 

PER  CURIAM.  This  case  is  in  all  respects 
the  same  as  that  of  Pacific  Tel  &  Tel.  Cfo.  v. 
Everett,  166  Pac  650,  with  the  exception  that 
the  ordinance  granting  the  francltise  is  not  set 
out  in  full  in  the  complaint  Tlio  respondents 
seek  to  differentiate  it  by  the  contention  that 
the  description  of  the  franchise  as  epitomized 
in  the  complaint  contains  nothing  which  is  in 
any  wise  affected  by  the  license  tax  imposed  by 
the  charter  and  ordinance  set  forth  in  the  case 
dted.  But  in  our  opinion  sufficient  is  alleged 
to  show  the  nature  of  the  franchise  under  which 
the  appellant  is  acting,  and  that  its  terms  would 
be  infringed  by  the  imposition  of  the  charge  im- 
posed by  the  diarter  and  ordinance. 

For  the  reasons  stated  in  the  case  dted,  the 
judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer. 

""""'^  (t7  wuh.  CM) 

PUGBT  SOUND  INDEPENDENT  TELE- 
PHONE CO.  V.  CITY  OF  EVERETT  «t  aL  . 
(No.  13664.) 

(Supreme  Court  of  Washington.    July  17, 1917.) 

En  Banc.  Appeal  from  Superior  Court,  Sno- 
homish County;   Guy  C.  Alston,  Judge. 

Action  for  injunction  by  the  Puget  Sound  In- 
dependent Telephone  Company  against  the  City 
of  Everett,  W.  H.  Caly  and  others,'  ai  Commis- 
sioners, and  H.  L.  Ford,  as  Treasurer.  Judg- 
ment for  defendants  dismissing  the  action,  and 
plaintiff  appeals.  Reversed  and  remanded,  with 
instructions  to  overrule  the  demurrer. 

Coleman  &  Fogarty  and  Q.  A.  Eaune,  all  of 
Everett,  for  appellant.  Wm.  A.  Johnson,  of 
Everett,  for  respondents. 

PER  CTTRIAM.  The  question  presented  in 
this  case  is  in  all  of  its  essential  particulars 
the  same  as  that  presented  in  the  case  of  Pa- 
cific Tel.  &  TcL  Co.  v.  Everett,  160  Pac.  650, 
and  is  controlled  thereby.  For  the  reasons  given 
for  the  reversal  of  that  case,  the  judgment  is 
reversed,  and  the  cause  remanded,  with  instmc- 
tions  to  overrule  the  demurrer. 
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(97  Wa«h.  BO) 

ETERS  ▼.  BURBANK  CO.    QJo.  18705.) 
(Supreme  Court  of  Washington.    July  16,  1917.) 

1.  Appeal  and  Bbbok  «=>1042(5)— Fbaud  ®=> 
43 — Habmless  Ebbob-t-Immatebiai.  Axxxoa- 

TIORB — REFCBAI.  to   BtBIKE. 

In  an  action  for  false  representations  as  to 
the  productiveness  and  value  of  land  gold  to 
plaintiff,  allegations  that  the  vendor  represent- 
ed tliat  It  had  a  herd  of  20  dairy  cattle,  and  had 
employment,  were  immaterial  as  a  basis  of  re- 
covery, and  should  have  been  stricken,  but  re- 
fusal to  strike  is  immaterial  where  the  court 
excluded  all  testimony  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4114;  Fraud,  Cent.  Dig. 
§i  161-165.1 

2.  Pleadiko  «=920e(5),  387(1),  404— Mode  or 
Attack  —  Conclusions  —  Demubber  — 
Motion. 

Where  the  allegations  of  a  pleading  state 
mere  general  conclusions  or  ultimate  facts,  the 
proper  method  of  attack  is  to  move  that  they  be 
made  more  definite  and  certain,  instead  of  de- 
murring generally,  and  where  that  was  not  done, 
appellant  could  not  complain  that  the  specific 
facts  were  not  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  504,  1173,  1175,  1176,  1178-1182, 
1185,  118(8,  1348-1354.] 

3.  Fbaud  <8s959(2)— Measure  of  Dakaoes. 

Where  the  purchaser  retains  possession  and 
title  of  the  property,  the  measure  of  damage  for 
fraud  and  deceit  is  the  difference  between  its 
value  at  the  time  of  sale  and  what  it  would  have 
been  if  as  represented. 

lEA.  Nota— For  other  cases,  see  Fraud,  Cent 
Dig.  i  61.] 

4.  Fbaud  ^931— Rbuzdies  or  Pubchasbb— 
DamAok  fob  Vendor's  Fbaud. 

One  induced  to  buy  land  by  the  vendor's 
fraudulent  representations  and  who  is  thereafter 
dispossessed  for  alleged  breach  of  contract  has  no 
election  of  remedies,  and  can  only  bring  an  ac- 
tion for  damages  for  the  misrepresentations  in- 
ducing him  to  enter  into  the  contract  and  to 
go  upon  the  land  and  use  it  for  a  time  under  the 
contract 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  27.] 

6.  Fbaud  iS=>oO(1)— Fbaud  or  Vendob— Dis- 
possession—Dama  GES. 
Where  one  induced  to  purchase  land,  by  the 
vendor's  fraud  has  been  dispossessed  by  the  ven- 
dor, the  measure  of  damages  is  not  the  same  as 
where  the  purchaser  has  retained  title  to  the 
land,  and  in  such  case  he  is  entitled  to  the  bene- 
fits of  his  bargain. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  60.] 

6.  Fbaud  €=>44  —  Repbesentation  as  to 
Value— Fact  ob  Opinion— Pleading. 

Whether  a  representation  as  to  the  value  of 
land  is  merely  an  expression  of  opinion  or  an 
affirmation  of  a  material  fact  to  be  relied  upon 
being  a  question  for  the  jury,  plaintiff  need  not 
allege  such  drcumstances  accompanying  the 
making  of  the  representations  as  would  make 
them  statemmta  of  fact 

r.  Note.— For  other  cases,  see  XVand,  Ont 
(38.] 

7.  Fbaud  <S=»46— Fbaud  or  Vendob— Sutfi- 
CiENCT  OF  Complaint— Reliance. 

A  complaint  in  an  action  for  damages  for 
the  vendor's  fraudulent  representations  as  to 
the  productiveness  and  value  of  land  alleging 
false  representations  by  its  agent  relating  to 
'<naterial  facts  which  the  purchaser,  in  igno- 
rance of  the  facts,  relied  upon  to  his  damage, 
without  stating  wherein  the  representations  were 


false,  BufficienUy  alleged  plaintiff's  right  to  rdy 
and  his  reliance  thereon. 

[EJd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  «  41.] 

8.  Fraud  «=a22(l)— Fbaud  or  Vendor— Rr- 
LiANCR  BT  Purchabeb— Estoppel. 

That  a  purchaser^  misled  by  the  vendor's 
fraudulent  representations  was  negligent  in  re- 
lying thereon,  even  though  he  bad  made  a 
partial  examination,  cannot  bo  asserted  by  the 
vendor. 

[Ed.  Note.— For  other  cases,  see  Fraud,  (^t 
Dfg.  a  19,  20,  22,  23.] 

9.  Fraud   «=>60— Fraud   or  Vendor— Dax- 

AGES. 

In  a  purchaser's  action  for  fraud  in  inducing 
him  to  enter  into  a  contract  thereafter  rescind- 
ed, he  was  entitied  to  recover  the  amount  paid 
as  consideration  for  the  contract  and  what  be 
had  expended  upon  the  lands  under  the  faith  of 
the  contract  such  as  expenses  of  locating  him- 
self and  family  upon  the  land,  tho  personal 
labor  of  himself  and  family  in  improving  it; 
the  expense  of  building  a  house  and  bam,  and 
the  price  of  material  for  which  a  contractor  had 
obtained  judgment 

[Ed.  Note. — B\>r  other  cases,  see  EVaud,  Cent 
Dig.  I  65.] 

10.  Trial  9=»109  —  Opening  Statbuent  — 
Reception  of  Evidence. 

Whatever  counsel  states  in  the  opening  state- 
ment as  to  what  he  expects  to  prove  is  sub- 
ject to  further  action  of  the  court  in  permitting 
him  to  introduce  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  91,  270,  367,  388,  395.] 

11.  Fraud  «=»55— Fraud  or  Vendor— Action 
fob  Damaoes— Evidence. 

In  an  action  for  damages  for  frauduloit 
representations  by  a  vendor's  agent  inducing 
the  purchase  of  land,  evidence  that  the  agent 
said  it  was  good  land,  and  would  produce  from 
seven  to  nine  tons  of  alfalfa  and  support  20 
dairy  cattle  and  hogs,  and  was  worth  $300  an 
acre,  notwithstanding  the  purchaser's  inspectioa 
of  the  land,  were  admissible. 

[Ejd.  Note.— For  other  cases,  see  FraxiA,  (Tent 
Dig.  I  52.] 

12.  Fraud   «=»5S— Evidence— Reliance   on 
Kepbesentations. 

A  vendor's  representations  as  to  what  the 
land  would  produce  the  next  year,  and  as  to 
the  profit  from  keying  and  feeding  stock,  re- 
afiirming  the  agent's  .statements,  while  not  di- 
rectly material,  might  be  considered  on  the 
points  as  to  whether  the  purchaser  was  deceived, 
whether  he  had  a  right  to  rely  upon  such  renre- 
sentations  when  he  saw  the  land,  and  whether 
the  representations  were  true. 

[£kl.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  49.] 

13.  Principal  and  Agent  «=»120(1)— Fraud 
or  Vendor— Agency— Ratification. 

In  a  purchaser's  action  for  damages  for 
fraudulent  representations  as  to  the  value  and 
productiveness  of  land,  made  by  the  vendor's 
alleged  agent  the  authority  of  the  agent  was  im- 
material, where  the  same  representaticms  were 
in  fact  made  by  the  vendor  when  the  porcbaaer 
inspected  the  land. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  U  402,  404,  408,  410,  411.] 

14.  Fraud  «=sd6  —  Fraud  or  Vendor  —  Evi- 
dence. 

Evidence  that  the  vendor's  agent  told  the 
purchaser  that  the  land  was  seeiied  to  alfalfa 
and  could  raise  from  seven  to  nine  tons  to  the 
aero  was  admissible  as  corroborating  the  pur- 
chaser to  some  extent  as  to  his  reliance  upon 
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Bimilar  representadona  made  to  him  when  he 
inspected  the  land. 

[Kd.  Note.— For  other  cases,  see  Fraud,  Cent. 
IKk.  t  53.] 

15.  Fraud  «=>18,  22(1)— Fk&uo  ot  yiNDOB- 
Matekiautt. 

A  vendor's  representationa  that  the  land 
sold  was  aceded  to  alfalfa,  and  would  produce 
from  seven  to  nine  tons  per  acre  the  next  sea- 
son, and  was  worth  $300  per  acre,  made  by  its 
agent  and  corroborated  by  the  vendor  at  the 
time  of  the  purchaser's  inspection,  were  mate- 
rial representations  on  which  the  purchaser  had 
m  right  to  rely. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cenb 
»>«.  H  19,  20,  22,  23.1 

16.  Fbaxjd  «s>23— Saix  or  Land— Exavina- 

TION  BY  PUBCHASEB. 

Even  though  a  purchaser  makes  some  ex- 
amination of  the  land,  the  vendor  is  not  always 
allowed  to  receive  and  retain  the  benefit  derived 
from  a  fraudulent  misrepresentation  relied  upon 
by  the  injured  party. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig;  Sf  20,  23.] 

17.  Witnesses    <8=3276   —   Exaionation   — 
Adyekse  Party. 

In  a  purchaser's  action  for  damages  for  the 
vendor's  fraudulent  representationa,  the  ven- 
dor, under  Rem.  Code  1915,  §  1225, '  was  en- 
titled to  examine  plaintiff  as  an  adverse  party 
«ther  in  cross-examination,  or  during  the  ex- 
amination of  defendant's  witnesses,  as  to  any 
fact  in  issue. 

lEA.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  gj  076-«7&] 

18.  Apfeai,  and  B:bbok  «=s>106S(l)— Habmucss 
Erbob. 

In  a  purchaser's  action  for  damages  from 
fraudulent  representations,  the  exclusion  of  the 
contract,  offered  by  vendor,  was  harmless,  where 
it  was  subsequently  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4195,  4200.] 

18.  SxT-Orr  and  CountebciuUV  «=>28(3)  — 
StrBJSOT-MATTSB— Action   fob   Dauaoes— 

COTTNlXBOLAIIf. 
In  a  purchaser's  action  for  damages  from  the 
vendor's  fraudulent  representations  as  to  the 
prodnctlveness  and  value  of  land,  items  of  coun- 
terclaim based  on  notes  given  by  the  purchaser 
to  various  parties  and  indorsed  or  assigned  to 
the  vendor  and  by  him  guaranteed  so  that  statu- 
tory liens  for  improvements  could  not  be  en- 
forced against  the  property,  not  shown  to  be  in- 
duded  in  the  item  of  damages  for  improvements, 
were  properly  stricken. 

[Ed.  Note. — For  other  case^  see  Set-OtC  and 
Counterclaim,  Cent  Dig.  {  51.] 

20.  Fbaud  «=»o2— Fraud  or  Vbwdob— Evi- 
dence—Pamphlet. 

In  a  purchaser's  action  for  damages  from 
Om  vendor's   fraudulent  representations  as  to 

S)dacttveneBS  and  value  of  the  land,  a  pamphlet 
ned  by  the  vendor  and  written  by  its  general 
manager  was  admissible  as  evidence  of  the  rep- 
resentations by  the  vendor  and  its  officers  to  the 
purdiaser. 

Note.— For  other  cases,  see  Fraud,  Cent 
148.] 

21.  Tbiai,  «=>280(6)— Instbuction— Rbqcesis 
— Mattebs  Othekwise  Covebxd. 

In  such  action  the  refusal  of  defendant's 
instructiou  that  the  jury  should  not  consider 
any  representations  made  by  its  agent  except 
rimilar  representations  afterwards  made  in  the 
presence  of  its  general  manager,  in  view  of  an 
uistruction  that  plaintiff  must  show  that  they 


were  made  by  the  vendor  or  its  agent,  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial;  Cent' 
Dftf.  t  656.] 

22.  Pkincipal  and  Aoent  ^»23(1)— Agency 
— Evidence. 

In  a  purdaser's  action  for  damages  from 
fraudulent  representations  by  the  vendor,  evi- 
dence h<dd  to  show  that  the  person  making  such 
representations  was  the  vendor's  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  41.] 

23.  Pbincipal  and  Aobnt  «=s»22C1),  122(1)— 
Relation- Declabations  of  Agent. 

Declarations  of  an  alleged  agent  would  not 
establish  his  agency  or  the  extent  of  his  author- 
ity. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  40,  416,  418.] 

24.  Appbai,  and  Ebbob  ®=»1050(1)— Habuless 
Ebbob— Aduibsion  of  Evidence. 

In  a  purchaser's  action  for  damages  from  the 
vendor's  fraudulent  representations  as  to  value 
and  productiveness  of  land,  error,  if  any,  in  the 
admission  of  a  newspaper  advertisement  of  the 
lands,  exhibited  to  purchaser  by  the  agent,  as 
to  which  no  particular  weight  was  attached, 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  10C9,  4153,  4167.] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County ;  Bert  Linn,' Judge. 

Action  by  N.  R.  Eyers  against  the  Bur- 
bank  Company.  Judgment  for  plalntltr,  and 
defendant  appeala    Affirmed. 

Gerard  Ryzek  and  A.  J.  Elrod,  both  of 
Pasco,  for  appellant  Ghas.  W.  Johnson,  at 
Pasco,  for  respondent 

HOLCOMB,  J.  Respondent's  second  amend- 
ed complaint,  as  it  stood  after  a  motion  had 
been  passed  upon  to  strike  various  allega- 
tions in  bis  preceding  amended  complaint, 
alleged  In  substance  as  follows: 

(1)  That  prior  to  January  1, 1916,  the  Bur- 
bank  Company,  a  corporation  of  the  state 
of  Washington,  employed  representatives  In 
the  state  of  Wisconsin  for  the  purpose  at 
securing  purchasers  for  lands  situated  in 
Walla  Walla  county,  Wash. 

<2)  That,  for  the  purpose  of  Inducing  re- 
spondent to  enter  into  a  contract  for  the 
purchase  of  lands,  appellant  represented  to 
respondent  that  it  had  in  growing  alfalfa 
20  acres  of  land,  described  tl>erein,  whldi 
was  producing  from  seven  to  nine  tons  of 
alfalfa  per  acre,  which  land  was  under  ir- 
rigation; that  the  Burbank  Company  had 
employment;  that  it  bad  a  berd  of  20  dairy 
cattle ;  that  all  of  those  representations  were 
made  by  the  company's  agents  both  in  Wis- 
consin and  in  the  state  of  Washington;  that 
respondent  did  not  have  any  knowledge  of 
the  facts  existing  at  Burbank,  and  had  no 
knowledge  as  to  appellant's  representations 
about  facts  herein  before  stateii,  and  could 
not  determine  the  truth  or  falsity  of  the 
statements  until  respondent  visited  Burbank, 
and  then  not  until  the  latter  part  of  a  grow- 
ing  season   had   expired;    that  respondent 
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l8  by  occupation  a  common  laborer;  that 
he  was  Induced  to  inTest  under  the  appel- 
lant's representations,  and  that  be  was  un- 
versed in  conditions  existing  at  Burbank 
under  the  Burbank  project;  that  he  had  no 
knowledge  or  information  as  to  conditions 
nor  as  to  the  truth  or  falsity  of  the  state- 
ments made  by  the  appellant  nor  as  to  the 
land  controlled  by  appellant. 

(3)  That  the  company  further  represented 
that  the  land  described  was  of  the  reasonable 
and  Just  value  of  ^,000;  that  in  truth  and 
in  fact  the  land  was  of  the  value  of  approxi- 
mately $2,000;  that  the  respondent  had  no 
knowledge  or  information  upon  which  to 
determine  the  truth  or  falstiy  of  the  state- 
ments of  the  defendant 

(4)  That  all  of  the  representations  so  made 
by  the  appellant  to  the  respondent  were  false, 
fraudulent,  and  the  appellant  had  no  reason 
to  believe  them  true,  and  they  were  made 
for  the  purpose  of  damaging  the  respondent 
by  inducing  him  to  part  with  his  money 
and  savings,  and  for  the  purpose  of  further 
Inducing  him  to  sign  a  certain  written  agree- 
ment for  the  purchase  of  the  described  prem- 
ises, which  contract  provides  for  the  pay- 
ment of  $6,000,  with  interest  at  the  rate  of 
6  per  cent  per  annum  until  paid,  and  for 
the  further  sum  of  $70  per  annum  mainte- 
nance fee. 

(6)  That,  relying  ,upon  appellant's  repre- 
sentations, respondent  moved  from  the  state 
of  Wisconsin  to  the  tract  at  Burbank,  and 
executed  the  contract  as  hereinbefore  stated. 

(6)  That  the  respondent  relied  upon  the 
representations  made  by  appellant,  which 
representations  were  false,  fraudulent,  and 
made  for  the  purpose  of  defrauding  respond- 
ent, and  resitondent,  by  reascMi  of  appellant's 
false  and  fraudulent  representations,  has 
been  damaged  in  the  full  and  Just  sums  spe- 
cifically itemized  as  follows:  $600  consid- 
eration for  execution  of  the  contract;  $250 
expended  in  locating  himself,  his  wife,  and 
five  children  upon  the  land;  $500  personal 
labor  in  improving  the  premises;  $200  in 
labor  performed  by  his  family,  principally 
bis  wife;  $500  loss  of  time  during  respond- 
ent's occupancy  of  the  land  (this  item  was 
withdrawn  during  the  trial);  $700  expended 
in  buildings  and  permanent  Improvements 
upon  the  land  described;  and  $490.90  ex- 
pended in  permanent  improvements  and 
buildings  upon  the  land,  due  the  White  Riv- 
er Lumber  Company,  for  which  that  com- 
pany has  taken  Judgment  against  respondent, 
and  for  which  respondent  is  liable  (this  item 
was  corrected  during  the  trial  to  the  sum 
of  $453.85) — or  a  total  demand  (after  with- 
drawal and  corrections)  of  $2,703.85,  for 
which  sum  respondent  demanded  Judgment 

After  issue  Joined  and  a  trial  to  the  court 
and  Jury,  the  Jury  returned  a  general  ver- 
dict for  $1,669.95  in  favor  of  respondent,  and 
answered  interrogatories  showing  their  find- 
ings to  t>e  based  upon  the  following  items 
within  respondent's  demands  for  Judgment  as 


follows:  As  consideration  for  the  execution 
of  the  contract  under  respondent's  first  Item, 
$75;  as  expenses  for  locating  himself  and 
wife  and  children  upon  the  land  under  the 
second  item,  $200;  for  personal  labor  of 
respondent  in  Improvements  upon  the  prem- 
ises under  the  third  item  of  damage,  $250; 
for  labor  performed  by  the  family  of  re- 
spondent under  the  fourth  item,  $25;  for 
expenditures  In  building  and  permanent  im- 
provements upon  the  land  under  the  fifth 
item,  $665;  and  under  the  sixth  item  $453.85. 

Appellant  demurred  to  the  seccMid  amend- 
ed complaint,  especially  demurring  to  par- 
agraph 3  thereof  for  the  reason  that  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  especially  demurring  to  para- 
graph six  and  to  each  and  every  allegation 
of  damage  separately  alleged  fOr  the  reason 
that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  generally  to 
the  entire  amended  complaint  for  the  rea- 
son that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

[1]  The  refusal  of  the  court  to  strike  the  al- 
legations contained  in  the  complaint,  with 
reference  to  the  fact  that  appellant  had  a 
herd  of  20  dairy  cattle,  and  that  it  had  em- 
ployment, constitutes  appellant's  first  ground 
of  error.  This  claim  is  immaterial  for  the 
reason  that  the  court  refused  to  permit  any 
testimony  to  go  to  the  Jury  in  support  6f 
those  allegations,  considering  them  allega- 
tions of  merely  promissory  representations; 
and,  although  the  ruling  of  the  court  Is  crit- 
icized by  respondent  he  did  not  reserve  er- 
ror thereon.  Those  allegations  were  not  ma- 
terial, and  should  have  been  'stricken  even 
though  proof  of  such  representations  might 
have  been  introduced  as  promissory  repre- 
sentations in  support  of  the  principal  induce- 
ments alleged  to  have  been  held  out  by  ap- 
pellant to  the  respondent;  but  as  bases  of 
recovery  they  have  no  standing,  and  the 
court  did  not  permit  them  to  have 

[2]  The  overruling  of  the  demurrer  to  the 
second  amended  complaint  constitutes  appel- 
lant's second  assignment  of  error.  In  support 
of  this  assignment  appellant  strenuo-isly  urg- 
es that  the  allegations  of  the  complaint  were 
not  sufficient,  in  that  the  complaint  did  not 
allege  wherein  the  representations  which 
were  alleged  to  be  false  were  false  in  fact, 
but  stated  only  general  conclusions  that  they 
were  false;  that  the  allegations  of  damage 
were  not  based  upon  the  proper  measure  of 
damage.  As  to  the  first  element  of  this  con- 
tention, it  is  true  that  the  allegations  of 
falsity  of  the  representations  are  general,  and 
there  are  no  facts  stated  specifically  as  to 
wherein  the  representations  were  false.  But 
the  complaint  alleges  that  the  representations 
were  all  false,  and  that  they  were  made  with- 
out reason  to  believe  that  they  were  true, 
and  for  the  purpose  of  inducing  the  respond- 
ent to  act  upon  them,  and  that  he  did  so  act 
to  his  damage. 

While  the  conq>laint  la  somewhat  deficient 
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It  Is  not  wholly  defective.  Where  the  allega- 
tions of  a  pleading  state  mere  general  con- 
claslons  or  ultimate  facts,  the  proper  method 
of  attacking  such  general  allegations  is  to 
move  for  them  to  be  made  more  definite  and 
certain  instead  of  demurring  generally  to 
them.  This  was  not  done,  and  the  appellant 
cannot  now  complain  that  the  specific  facts 
were  not  set  forth.  Mills  t.  Rice,  3  Neb.  76; 
Morse  v.  Gilman,  16  Wis.  604;  Fitch  y.  Ap- 
plegate,  24  Wash.  25,  64  Pac.  147;  Pomeroy 
on  Code  Remedies,  {  443,  and  note. 

In  support  of  the  second  phase,  as  to  the 
measure  of  damages  alleged  In  the  complaint 
being  Insufllciently  and  improperly  pleaded, 
appellant  cites  much  law  to  the  effect  that  in 
an  action  for  deceit  and  fraud  the  vendee  has 
an  Section  of  remedies,  that  he  may  bring 
his  action  for  a  rescission  of  the  contract  or 
he  may  bring  an  action  for  damages  for  the 
fraudulent  inducement,  but  that  he  cannot  do 
both,  that  he  has  here  elected  to  bring  an  ac- 
tion for  damages  for  the  fraudulent  induce- 
■ment,  and  that  in  so  doing  he  waived  bis  ac- 
tion for  a  rescission,  and  that  the  measure 
of  damages  for  fraud  and  deceit  is  the  dif- 
ference between  the  value  of  the  property  at 
the  time  of  the  sale  and  wbat  its  value  would 
have  been  If  it  had  been  as  represented,  cit- 
ing many  cases. 

[3]  That  is  the  true  rule  where  the  vendee 
retains  possession  and  title  of  the  pr(^erty, 
and  no  better  discussion  of  that  rule  has  been 
made  than  can  be  found  in  Tacoma  v.  Ta- 
coma  light  &  Water  Co.,  17  Wash.  458,  50 
Pac.  55,  and  West  v.  Carter,  54  Wash.  236, 
103  Paa  21.  See,  also,  Wilson  v.  New  U.  S. 
Cattle-Ranch  Ga,  73  Fed.  994,  20  C.  C.  A. 
241;  Bunck  t.  McAalay,  84  Wash.  479,  147 
Pac.  33;  20  Cyc.  132;  14  Am.  ft  Enc.  Ency. 
Law  (2d  Ed.)  182;   Bigelow  on  Frauds,  627. 

[4,  S]  But  these  principles  do  not  apply  to 
the  case  under  consideration.  While  It  Is 
not  alleged  in  the  complaint,  It  is  shown  by 
evidence  Introdaced  during  the  trial,  that  ap- 
pellant, about  July  11,  1915,  terminated  the 
contract,  presumably  for  an  alleged  breach 
of  some  condition  subsequent,  having  previ- 
ously taken  possession  of  the  land  during 
June,  1915,  about  six  months  after  the  con- 
tract with  re^ondent  was  made.  This  was 
later  effected  by  the  physical  dispossession  of 
the  respondent  by  the  sheriff.  In  any  event 
there  was  actual  dispossession  of  respondent 
and  repossession  by  appellant,  and  appellant, 
so  far  as  possession  of  the  land  was  concern- 
ed, was  placed  in  more  than  statu  quo  be- 
fore this  action  was  begun.  There  could  be 
no  election  of  remedies  on  the  part  of  re- 
spondent, because  he  was  not  in  possession 
and  had  never  had  title  to  the  land,  and 
could  only  bring  an  action  for  damages  for 
whatever  misrepresentations  had  been  made 
in  inducing  him  to  enter  Into  the  contract 
and  go  upon  the  land  and  use  it  for  a  time 
under  the  contract  The  measure  of  damages 
cannot  be  the  same  as  in  a  case  where  the 
vendee  has  retained  title  to  the  land.    The 


vendee  is  entitled,  as  often  stated,  to  the 
benefits  of  his  bargain.  Here  he  had  no  bene- 
fit of  retaining  the  land  and  no  option  of 
remedies.  Sutherland  on  Damages  (4th  Ed.) 
vol.  4,  p.  4418;  Buckingham  v.  Thompson, 
135  S.  W.  652;  Hedden  v.  Grlffln,  136  Mass. 
229,  49  Am.  Rep.  25;  Hackney  Mfg.  Co.  v. 
Celum  (Tex.  av.  App.)  189  S.  W.  988;  Haener 
V.  McKenzie,  188  Mich.  27,  154  N.  W.  59; 
Stratton's  Independence  v.  Dines,  135  Fed. 
449,  68  C.  C.  A.  161 ;  Hunt  County  OU  Co.  v. 
Scott,  28  Tex.  Clr.  App.  213,  67  S.  W.  451;  14 
Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  179. 

[6]  It  is  also  urged  that  the  allegation  as 
to  the  representations  of  the  value  of  the 
land  was  Insufficient;  that  such  statements 
are  presumed  to  be  expressions  of  opinion 
and  are  not  generally  actionable;  that.  If 
the  pleader  seeks  to  base  an  action  upon 
them,  he  must  show  such  circumstances  ac- 
companying the  making  of  the  representa- 
tions as  would  make  them  statements  of  fact 
and  actionable. 

We  held  in  Tacoma  v.  Tacoma  Light  &  Wa- 
ter Co.,  supra,  that  whether  a  representation 
as  to  value  is  merely  an  expression  of  opin- 
ion or  an  affirmation  of  a  material  fact  to 
be  relied  upon  is  a  question  for  the  jury.  We 
held  in  Bunck  v.  McAulay,  84  Wash.  473,  147 
Pac  21,  that  under  similar  representations 
as  to  the  value  of  property,  If  the  property 
had  been  as  represented,  its  agreed  value  waa 
the  price  fixed  between  the  parties.  There 
is  no  difference  as  to  representations  of  value 
between  real  and  personal  property,  and  the 
basis  of  damages  Is  the  same. 

[/,  S]  It  is  claimed  also  upon  this  point 
that  the  complaint  must  show:  (1)  That  rep- 
resentation was  made  by  defendant  or  with 
his  authority;  (2)  that  it  related  to  a  ma- 
terial fact;  (3)  that  it  was  false  and  where- 
in it  was  false;  (4)  that  the  plaintiff  bad  a 
right  to  rely  on  it  and  did  rely  on  it;  (6)  that 
plaintiff  was  damaged  as  the  result  of  the 
representaUons,  citing  12  R.  C.  L.  416,  422. 

The  complaint  before  us,  while  by  no 
means  to  be  commended  as  a  model  of  plead- 
ing, does  allege  that  the  representations  were 
made  by  the  defendant  or  its  agents;  that 
the  representations  related  to  material  facts ; 
that  they  were  false,  though  It  does  not  suf- 
ficiently state  wherein  the  representations 
were  false;  that  the  plaintiff  relied  on  the 
representations;  that ■  the  defendant  had  no 
reason  to  believe  the  representations  when 
made  were  true ;  that  the  plaintiff  was  dam- 
aged as  the  result  of  the  representations.  Al- 
though the  complaint  failed  to  state  wherein 
the  representaticms  were  false,  no  proper  and 
timely  attack  was  made  upon  that,  as  we 
have  heretofore  stated. 

As  to  the  proposition  that  plaintiff  had  a 
right  to  rely  on  the  representations,  it  Is  al- 
leged that  he  did  not  have  any  knowledge  of 
the  facts  existing  at  Burbank,  and  had  no 
knowledge  as  to  defendant's  representations 
about  the  facts  hereinbefore  stated,  and 
could  not  determine  the  troth  or  falsity  at 
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the  statements  until  plaintiff  bad  visited  Bur- 
bank,  and  tben  not  until  the  latter  part  of  a 
growin^r  season  has  expired;  that  he  was  un- 
versed in  the  conditions  existing  at  Bur- 
bank;  that  he  had  no  knowledge  or  informa- 
tion as  to  conditions  nor  as  to  the  truth  or 
falsity  of  the  statements  made  by  defendant, 
nor  as  to  the  land  controlled  by  the  defend- 
ant In  Tacoma  v.  Tacoma  Light  &  Water 
Co.,  supra,  discussing  a  similar  contention. 
It  was  said: 

"Where  the  purchaser  tnas  know  the  truth  by 
looking,  or  where  the  troth  is  shown  him,  he 
is  not  misled,  but  where  he  relies  upon  the 
statements  of  the  vendor,  and  has  no  knowl- 
edge that  such  statements  are  false,  he  can, 
when  they  are  false,  and  be  has  been  reasonably 
prudent,  recover  damages.  If  no  knowledge  of 
their  falsity  is  presented  to  him,  the  purchaser 
may  rely  implicitly  upon  the  statements  of  the 
vendor,  if  such  statements  are  not  so  openly 
and  iwlpably  false  that  their  untruth  is  ap- 
Itarent  to  an  ordinarily  prudent  person." 

The  court  there  dted  Pollock  on  Torts 
(Webb's  Am.  Ed.)  377  to  379,  Bishop  on  Non- 
contract  Law,  S  337,  and  Bigelow  on  Fraud, 
624,  to  the  effect  that,  if  the  representations 
were  of  a  cbaracter  to  Induce  action,  or  did 
Induce  it,  that  Is  enough.  It  matters  not,  it 
has  been  well  declared,  that  a  person  misled 
may  be  said  in  some  loose  sense  to  have  been 
negligent ;  for  it  is  not  Just  that  a  man  who 
has  deceived  another  shall  be  permitted 
to  say  to  him,  "Tou  ought  not  to  have  be- 
lieved or  trusted  me,"  or  "You  were  yourself 
guilty  of  negligence."  This  indeed  appears 
to  be  true,  even  of  cases  in  which  the  injured 
party  had  in  fact  made  a  partial  examina- 
tion. That  is  the  effect  of  the  decisions  also 
in  Wooddy  v.  Benton  Water  Co.,  64  Wasli. 
124,  102  Pac,  1054,  132  Am.  St  Rep.  1102; 
Strand  v.  Griffith,  »7  Fed.  854,  38  a  C.  A. 
444;  George  v.  Kurdy,  92  Wash.  277,  168 
Paa  966,  and  Miller  v.  Gerry,  81  Wash.  217, 
142  Pac.  668. 

Tested  by  these  principles,  therefore,  while 
the  allegations  of  the  complaint  do  not  show 
by  particular  facts  that  the  respondent  had 
a  right  to  rely  on  the  representations  or  was 
excused  from  investigation,  the  complaint  is 
not  thereby  insufficient 

[1]  The  question  of  the  measure  of  dam- 
ages as  fixed  by  the  complaint  is  the  most 
difficult  question  raised  under  this  assign- 
ment of  error.  We  have  alluded  to  the  fact 
that  the  record  of  tbd  case  shows  that  the 
contract  had  been  mutually  rescinded  by  the 
action  of  the  parties,  and  that  respondent 
was  not  in  possession  and  never  had  had 
title,  and  that  therefore  he  had  no  election  of 
remedies.  He  did  not  sue  upon  a  contract, 
•  but  sued  for  damages  for  the  deceit  and 
fraud  in  inducing  him  to  enter  into  a  con- 
tract which  had  been  theretofore  entered 
into  and  thereafter  rescinded.  The  question 
then  presents  this:  What  was  the  proper 
measure  of  damages  in  such  case? 

Respondent  proceeded  upon  the  theory  that 
he  was  entitled  to  all  the  moneys  which  he 
paid  out  in  faith  of  the  contract  and  upon 


the  land  whldi  he  had  lost  In  Bell  v.  Jo- 
vita  Heights  Co.,  71  Wash.  7,  127  Pac.  289, 
vendees,  Who  had  made  and  entered  into 
agreements  for  the  purchase  of  certain  prop- 
erty, but  had  never  received  title  and  were 
not  in  possession,  sued  to  recover  back  the 
money  paid  to  the  vendor  upon  the  contract 
as  part  of  the  purchase  price  by  reason  of 
certain  false  and  fraudulent  representations 
made  to  them,  and  the  court  held  that  th^ 
could  recover  ba<^  such  moneys  as  moneys 
had  and  received.  That  case  would  certain- 
ly apply  to  the  first  item  of  respondent's 
damages  stated  in  the  complaint,  allied  to 
have  been  $600,  but  allowed  in  the  sum  of 
$76,  which  was  the  correct  allowance.  As  to 
the  other  items,  the  evidence  in  the  case 
fairly  supports  the  recovery  of  all  of  tb^n, 
and  some  of  them  conclusively,  unless  the 
measure  of  damages  Is  improper.  If  re- 
spondent could  not  recover  the  difference 
between  the  value  of  the  land  at  the  time  as 
it  was  represented  to  be  and  the  actual  value 
of  it  which  we  think  is  manifest,  then  cer- 
tainly he  would  be  ^itltled  to  recover  tlie 
moneys  that  be  paid  out  upon  the  land  in 
faith  of  the  contract  It  is  shown  by  evi- 
dence in  support  of  these  items  that  he  paid 
$75  upon  the  execution  of  the  contract  as 
part  of  the  purchase  price  and  gave  bis 
notes  for  the  remainder  of  the  first  payment : 
that  he  paid  approximately  the  amount  al- 
lowed by  the  Jury  for  locating  himself  and 
wife  and  children  upon  the  land,  that  bis 
own  personal  labor  in  improving  the  land 
amounted  to  approximately  the  amount  al- 
lowed by  the  Jury,  and  that  his  wife  perform- 
ed some  labor  for  which  the  Jury  allowed 
$26;  that  the  actual  expenditures  in  build- 
ing a  house  and  bam  and  appurtenances 
upon  the  land  in  question  amount  to  $665; 
and  that  the  actual  price  of  the  material  for 
which  the  White  River  Lumber  Company 
obtained  Judgment  referred  to  in  the  com- 
plaint exclusive  of  costs,  was  $453.85.  These 
items  we  think  recoverable  under  the  pecul- 
iar situation  shown  In  this  case,  if  sustain- 
ed by  the  evidence; 

The  third  assignment  of  error  rdates  to 
the  denial  of  appellanfa  motion  for  Judg- 
ment upon  the  pleadings.  This  matter  is  de- 
cided by  our  discussicm  of  the  suffldnu^  of 
the  ctMuplaint. 

[10]  We  find  no  merit  In  the  fourth  as- 
signment of  error  that  oounad  for  respond- 
ent in  his  opening  statement  to  the  Jury  was 
permitted  to  rehearse  facts  which  were 
Incompetent  immaterial,  and  preJudiciaL 
Whatever  counsel  stated  in  the  opening  state- 
ment as  to  what  he  expected  to  prove  was 
subject  to  the  ftuther  action  of  the  court 
in  permitting  him  to  introduce  testimony, 
and  the  Jury  were  so  instructed.  There  is 
no  showing  that  appellant  was  prejudiced  by 
anything  contained  in  counsel's  opening 
Statement  to  the  Jury. 

[11]  The  fifth  assignment  is  baaed  upon 
the   admission   by    the   court  of  testimony 
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which  appellant  asserts  to  be  Irrelevant,  in- 
competent, and  Immaterial.  Over  appellant's 
objections  the  court  permitted  respondent 
when  on  the  stand  to  testify  as  follows: 

"He  [referring  to  one  Pember  as  agent]  told 
me  what  good  land  there  wan  here  and  what 
it  wonld  produce.  He  represented  that  I  oould 
handle  at  Burbank  20  acres;  that  the  land 
was  in  alfalfa  that  wonld  produce  from  seven 
to  nine  tons,  and  I  could  keep  20  dairy  cattle 
that  would  produce  $10  per  month  without  any 
feed,  and  also  produce  a  carload  of  hogs  on 
milk  and  alfklfa  without  any  feed,  and  we 
coold  produce  that  much  every  year.  lie  fig- 
ured the  hoga  as  about  40  hogs  to  the  acre  and 
$15  to  $18  a  head.  He  said  that  the  land  in 
the  condition  he  was  selling  it  would  do  that 
He  said  the  land  would  produce  the  same  as 
somebody  else's  land  shown  in  pictures  in  twolc- 
let.  When  he  came  to  this  particular  piece  of 
land  Mr.  Chandler  said  it  would  produce  from 
seven  to  nine  tons  of  alfalfa.  I  spoke  of  it  be- 
ing in  bad  shape  to  produce  that  kind  of  stuff, 
and  he  said  that  after  it  had  been  cleaned  oft 
it  would  look  different  and  would  produce  that 
He  said  that  it  would  prodaoe  enough  alfalfa 
for  this  dairy  herd  of  20  cows.  At  toe  time  I 
came  out  here  and  paid  the  money  down  on  the 
land,  Mr.  Chandler  and  Mr.  Pember  said  there 
would  be  a  stand  of  alfalfa  that  they  wonld 
produce  on  it  seven  to  nine  tons  of  alfalfa  the 
first  season  that  I  lived  there,  and  they  said 
that  that  could  be  done.  Mr.  Pember  told  me 
that  this  land  was  produdng  seven  to  nine  tons 
of  alfalfa,  and  I  wonld  get  140  tons  of  alfalfa." 

This  Is  a  part  of  the  testimony  of  re- 
q)ondent  wherein  he  recited  the  entire  story 
of  bow  he  was  first  approached  by  one  J. 
W.  Pember,  who  was  shown  at  the  trial  to 
have  been  a  aoliclting  sales  agent  for  the 
appellant  or  a  solidting  agmit  to  bring  pro- 
spective bayers  to  the  appellant's  place  of 
business  at  Burbank,  Wash.,  at  his  former 
place  of  residence  in  Wisconsin;  that  these 
Inducements  were  held  ont  to  him,  and  that 
he  came  to  Burbank  some  time  in  September, 
1914,  and  there  made  a  trip  to  the  land  with 
Pember  and  Mr.  Cliandler,  the  vice  preai- 
dent  and  general  manager  of  appellant ;  that 
In  going  over  various  tracts  of  land  substan- 
tially the  same  representations  were  made  to 
him  by  either  Pember  or  Chandler,  to  the 
^lect  tliat  there  was  a  good  stand  of  alfalfa 
on  the  land  that  they  would  sell  him,  that 
It  would  produce -from  seven  to  nine  tons  per 
acre  the  first  year  tliat  he  was  on  the  land, 
that  it  was  worth  $300  per  acre,  and  that 
he  could  make  so  much  money  out  of  it  by 
keying  20  dairy  cattle  and  a  certain  num- 
ber of  hogs;  and  that,  when  they  came  to 
the  particular  tract  of  land  which  he  ooa- 
tracted  for,  Mr.  Chandler  told  him  it  would 
produce  from  seven  to  nine  tons  of  alfalfa, 
and  that  it  would  produce  enough  alf&lfa 
for  a  dairy  herd  of  20  cows. 

[12]  The  other  statements.  In  addition  to 
those  as  to  the  land  being  well  -seeded  to  alfal- 
fa, that  it  would  produce  the  next  year  of  the 
first  year  in  which  respondent  would  have 
possession  of  it  seven  to  nine  tons  of  alfalfa, 
and  that  thereby  he  could  make  certain  prof- 
It  by  keeping  certain  stock  and  feeding  them, 
while  to  8ome..Q:ctent  immaterial, . all  go  to 
the  matter  of  the  inducement  leading  up  to 


the  conviction  of  respondent  that  the  state- 
ments made  to  him  by  Chandler  after  he  came 
to  see  the  land  and  at  the  time  that  he  made 
the  first  payment  on  It  were  true,  that  he 
had  no  reason  to  believe  them  otherwise, 
andi  that  any  representations  made  to  him 
by  Pember  In  Wisconsin,  while  they  may 
have  been  made  without  authority,  were  re- 
affirmed by  Chandler  in  effect,  whereby  he 
was  induced  to  make  the  bargain.  Such  other 
representations,  therefore,  while  not  directly 
material,  were  not  prejudicial,  but  were  to 
be  considered  in  the  light  of  all  the  evidence 
as  to  whether  or  not  respondent  was  deceived, 
whether  he  had  a  right  to  rely  upon  the  rep- 
resentations made  to  him  when  he  saw  the 
land  and  when  he  bargained  for  it,  and  wheth- 
er the  representations  were  true. 

[13]  Much  discussion  is  also  made  by  ap- 
pellant in  its  brief  as  to  the  representations 
alleged  by  respondent  to  have  been  made  by 
Pember  in  Wisconsin,  and  as  to  whether 
Pember  was  an  authorized  agent  of  appel- 
lant by  reason  of  which'  appellant  would  be 
bound  by  any  representations  made  by  him. 
We  consider  that,  whether  or  not  Pember  was 
an  authorized  agent  when  he  made  the  repre- 
sentations alleged  to  have  been  made  in  Wis- 
consin, the  same  representations,  in  effect, 
were  made  by  Pemlwr  in  the  presence  of 
Chandler  when  respondent  came  to  visit  the 
land,  and  others  were  made  by  Chandler  in 
the  presence  of  Pember  going  to  the  mate- 
rial representations  alleged  in  the  complaint 
by  respondent;  so  that  it  is  immaterial 
whether  or  not  Pember  was  an  authorized 
agent  when  he  went  to  respondent  in  Wiscon- 
sin and  made  certain  representations  to  him. 

[14]  There  is  complaint  also  as  to  the  tes- 
timony permitted  by  witnesses  Dell  Boblee 
and  his  wife  to  the  effect  that  Pember  told 
them  in  Wisconsin  that  the  land  at  Burbank 
was  seeded  to  alfalfa,  and  that  it  would  raise 
seven  to  nine  tons  to  the  acre.  This  testi- 
mony also,  while  not  directly  material,  cor- 
rolx>rated  respondent  to  some  extent  as  to  his 
reliance  upon  the  representations  made  to 
him  when  he  came  to  see  the  land  that  the 
land  wes  seeded  to  alfalfa,  and  that  It  would 
raise  seven  to  nine  tons  per  acre,  and  was 
worth  $300  per  acre. 

[II,  18]Tlie  material  representaticms,  It 
any,  upon  which  respondent  had  a  right  to 
rely,  were  that  the  land  which  he  was  buy- 
ing was  all  well  seeded  to  alfalfa,  would  pro- 
duce from  seven  to  nine  tons  per  acre  the  next 
season,  and  was  worth  $300  i>er  acre,  or 
$6,000,  which  he  contracted  to  pay.  These 
representations,  in  effect,  if  his  testimony  and 
his  corroborating  testimony  are  to  be  be 
lieved,  were  made  by  Ctiandler  on  his  visit 
to  the  land,  as  well  as  by  Pember. 

It  ifl  true  the  evidence  shows  that  respond- 
ent spent  the  greater  part  of  two  days,  when 
he  first  visited  the  land  in  September,  In 
examining  it  and  its  surroundings;  but  his 
testimony  Is  to  the  effect  that  he  did  not 
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know  anything  about  farming  by  irrigation; 
that  he  could  not  tell  whether  or  not  the  land 
he  bargained  for  was  properly  prepared  for 
cultivation;  that  he  could  not  tell  whether 
or  not  the  land  was  all  seeded  or  whether 
it  was  well  seeded ;  that  he  did  not  know  any- 
thing about  what  the  land  would  produce 
If  well  seeded ;  that  he  could  not  ascertain 
that  fact  at  that  time  because  the  land  had 
Just  been  seeded  according  to  their  state- 
ments; that  he  could  not  ascertain  the  true 
facts  untQ  the  next  growing  season.  All  his 
testimony  shows  that  the  next  season  he  dis- 
covered that  all  of  the  land  was  not  properly 
leveled  and  prepared  so  that  it  could  be 
watered,  but  that  there  were  spots  which 
were  not  properly  leveled  and  graded  so  that 
the  water  would  run  over  it;  that  not  only 
would  those  spots  not  grow  the  alfalfa  on 
themselves,  but  that  at  larger  spots  around 
they  would  not  grow  It;  that  the  land  was 
not  well  seeded  and  would  not  grow  a  good 
crop  of  alfalfa,  and  did  not  that  season,  or 
ever,  grow  alfalfa  on  a  large  part  of  it ;  that 
it  was  not  worth  $300  per  acre,  and  was  not 
worth  to  exceed  $100  an  acre. 

We  think  under  such  circumstances  the  rep- 
resentations made  were  material,  and  that 
the  respondent  had  a  right  to  rely  upon  them. 
Even  if  some  examination  is  made  by  the 
purchaser,  but  not  a  thorough  and  complete 
examination,  tlie  vendor  is  not  always  al- 
lowed to  receive  and  retain  the  benefit  de- 
rived from  a  fraudulent  misrepresentation 
relied  upon  by  the  injured  party.  Respondent 
was  wholly  ignorant  of  the  peculiar  and  ar- 
tificial processes  of  cultivation  by  irrigation, 
its  methods  and  results,  and  of  the  soU.  Ta- 
coma  V.  Tacoma  Ught  &  Water  Co.,  supra ; 
Hoist  V.  Stewart,  161  Mass.  518,  37  N.  B. 
755,  42  Am.  St.  Rep.  442. 

The  Jury  resolved  the  testimony  upon  these 
points  in  favor  of  respondent,  and,  while  we 
might  have  decided  the  facts  otherwise,  the 
verdict  is  supported  by  substantial  evidence, 
and,  unless  tainted  by  some  undue  influence 
or  error,  it  is  not  to  be  set  aside.  This  prop- 
osition Is  so  well  settled  that  no  citation  of 
authority  is  deemed  necessary. 

This  disposes  also  of  the  effect  of  appel- 
lant's seventh  assignment  of  error,  that  the 
court  erred  in  denying  appellant's  motion  for 
a  nonsuit  at  the  close  of  respondent's  action. 

[17, IS]  The  sixth  assignment  of  error  is 
that  the  court  ecred  in  refusing  appellant 
the  right  of  introducing  upon  cross-examina- 
tion of  respondent  the  contract  mentioned  in 
the  pleadings.  Appellant  should  have  been 
permitted  to  examine  respondent  as  an  ad- 
verse party  either  in  cross-examination 
or  during  the  examination  of  appellant's 
witnesses,  as  to  any  fact  either  directly 
or  Indirectly  at  issue.  Rerti.  Code,  {  1225, 
BO  provides,  and  this  court  has  so  decid- 
ed in  Thfflnas  v.  Fos,  51  Wash.  250,  98  Pac. 
663.  Such  procedure  ought  now  to  be  well 
recognized  and  well  settled.    But  the  appel- 


lant was  not  prejudiced  or  injured  by  this 
error  of  the  court.  The  contract  referred  to 
was  subsequently  admitted  and  is  a  part  of 
the  record  before  us,  and  the  actual  date  of 
the  signing  of  it  was  proven  by  both  appel- 
lant and  respondent. 

[IS]  The  eighth  assignment  of  error  is 
predicated  upon  the  striking  of  certain  items 
of  counterclaim  pleaded  by  appellant.  These 
Items  were  contained  In  paragraphs  3,  4,  5, 
6,  7,  8,  9,  and  12,  and  they  were  stricken 
upon  the  ground  that  they  were  not  matters 
which  could  be  counterclaimed  against  the 
plaintiff's  cause  of  action.  Appellant  now  ad- 
mits that  paragraphs  2  and  7  contain  mat- 
ters not  arising  out  of  the  contract  or  trans- 
actimi  set  forth  in  respondent's  complaint, 
and  that  they  were  properly  excluded.  They 
contend,  however,  that  the  other  paragraphs 
contain  counterclaims  properly  arising  oat  of 
the  contract  or  transaction  set  forth  in  re- 
spondent's complaint.  These  matters,  as 
^own  by  the  trial  amendment  made  by  ap- 
pellant, were  all  based  upon  promissory  notes 
given  by  respondent  to  various  parties  and 
Indorsed  by  or  assigned  to  the  appellant,  and 
were  in  each  case  for  the  performance  of  labor 
by  the  payee  named  therein  alx  the  special 
instance  and  request  of  the  respondent  in 
the  improvement  of  the  prt^rty  described 
in  the  complaint,  by  the  construction  of 
fences,  buildings,  and  otherwise,  the  paym^it 
of  all  of  which  was  guaranteed  by  appellant 
in  order  tliat  statutory  llent)  might  not  be 
oiforced  against  the  property.  It  was  under- 
stood by  the  court  at  the  time  of  striking 
those  items  of  counterclaim  that,  if  th^ 
were  given  for  permanent  improvements  up- 
on th€|  land  and  were  a  part  of  the  sum  of 
$700  which  respondent  sued  for  as  one  of  hliy 
items  of  damage,  then  they  would  be  appro 
priate  matters  to  counterclaim ;  if  not,  the} 
were  not  proper  matters  of  counterclaim; 
and  it  was  shown  that  they  were  not  included 
in  the  $700  item  of  damage.  There  was  there- 
fore no  error  in  striking  these  counterclaims. 

The  ninth  assignment  of  error  is  as  to  the 
admission  in  evidence  of  a  Judgment  in  favor 
of  the  White  River  Lumber  Company  against 
respondent,  which  is  set  forth  as  one  of  the 
items  which  respondent  claimed  the  right  to 
recover  as  an  item  of  damage ;  the  ground  of 
objection  being  that  It  Is  not  an  element  of 
damage.  We  have  disposed  of  that  in  dis- 
posing of  the  demurrer  to  the  amended  com- 
plaint as  a  measure  of  damages. 

[26]  The  tenth  claim  of  error  relates  to  tes- 
timony referring  to  a  pamphlet  or  booklet 
which  was  exhibited  in  evidence  as  the  Re- 
spondent's Exhibit  1,  being  a  pamphlet  is- 
sned  by  the  Burbank  Company  and  written 
by  Mr.  Chandler,  the  vice  president  and  gen- 
eral manager,  and  tending  to  show  the  good 
faith  of  the  writer  in  publishing  the  book. 
The  book  itself,  the  admission  of  whldi  was 
objected  to  by  appellant,  was  properly  in 
evidence  aa  b^ng  scxne  evidence  of  the  repre- 
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sentatlons  and  Inducements  made  by  the  com- 
pany and  Its  officer  and  agent  to  respondent, 
and  the  statements  therein  contained  showing 
for  themselves  what  they  were  published  for. 
Mr.  Chandler  testified  very  fully  as  to  why 
he  wrote  the  pamphlet  and  the  sources  of 
his  information  and  his  faith  in  its  state- 
ments. We  think  there  was  no  testimony 
excluded  that  was  material  or  that  would 
throw  any  further  light  npon  it  or  his  good 
faith. 

The  eleventh  assignment  of  error,  that  the 
court  erred  in  denying  motion  for  directed 
verdict  at  the  close  of  the  case,  has  been 
virtually  disposed  of  in  considering  previous 
assignments. 

[21-23]  It  is  next  claimed  that  the  court 
erred  In  refusing  appellant's  requested  In- 
struction No.  1.  By  this  proposed  instruo- 
tlon  the  court  was  requested  to  charge  the 
jury  to  disregard,  and  not  consider,  any  rep- 
resentations made  by  J.  W.  Pember,  except 
such  statements  as  they  might  find  from  the 
evidence  were  made  in  the  presence  of  B. 
M.  Chandler.  It  is  strenuously  contended 
that  there  was  absolutely  no  proof  of  Pem- 
ber's  agency  or  of  the  extent  of  bis  authority, 
except  his  own  declarations.  It  Is  contended 
that,  while  the  record  shows  that  Pember 
was  a  real  estate. broker  employed  to  bring 
prospective  purchasers  to  see  the  lands  of  the 
Burbank  Company,  working  upon  a  commis- 
sion basis,  this  does  not  constitute  any  such 
authorization  as  would  bind  the  company  by 
any  representations  or  Inducements  he  may 
have  held  ont  But  it  is  shown  that  Pember 
used  the  book  heretofore  mentioned  and 
brought  prospective  purchasers  to  Burbank; 
that  he  went  with  respondent  and  Chandler 
to  see  the  lands;  that  both  he  and  Chandler 
made  declarations  of  the  same  character  to 
respondent;  that  Pember  received  commis- 
sions on  such  sales;  that  Pember  received  the 
first  $75  made  as  a  payment  by  respondent 
upon  the  land  he  bargained  for,  and  that  it 
was  applied  by  Chandler  to  the  purchase 
price  of  the  land.  Whatever  representations 
or  Inducements  Pember  may  have  made  not 
In  the  presence  of  Chandler  were  to  the  same 
effect  as  those  made  In  his  presence,  and  the 
fact  that  Pember  continued  his  solicitations 
and  representations  to  respondent  after  the 
latter  came  to  Washington  and  went  to  see 
the  land,  and  in  the  presence  of  Chandler,  Is 
a  drcnmstance  tending  to  show  that  Pember 
was  an  agent  of  the  company,  and,  among 
the  other  circumstances,  that  he  was  au- 
thorized to  make  the  representations  alleged 
to  have  been  made.  It  is  true,  however,  that 
evidence  of  his  declarations  to  respond- 
ent and  other  witnesses  would  not  establish 
his  agency  or  the  extent  of  his  authority. 
The  agency  and  the  scope  thereof  were,  how- 
ever, established  circumstantially  by  other 
facts  shown  in  the  evidence,  if  the  Jury  be- 
lieved the  evidence  of  such  facts,  and  no  rep- 


resentations are  shown  to  have  been  made  by 
Pember  In  Wisconsin  widely  at  variance 
with  the  representations  made  by  him  in 
Washington  in  the  presence  of  Chandler,  and 
those  made  by  Chandler  himself.  There  is 
and  can  be  no  dispute  that  Chandler  was  a 
lawfully  authorized  agent,  in  fact,  the  gen- 
eral agent  or  general  manager,  of  the  appel- 
lant. The  court  Instructed  the  jury  clearly 
and  concisely  that  respondent  was  required, 
before  he  was  entitled  to  a  recovery,  to  es- 
tablish by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant,  or  its  lawfully  au- 
thorized agent  acting  in  its  behalf,  made  the 
representations  alleged  in  the  complaint  We 
think  this  was  sufficient. 

[24]  An  error  was  claimed  as  to  the  admis- 
sion of  a  certain  newspaper  advertisement 
by  another  firm  advertising  Burbank  lands, 
exhibited  and  used  by  Pember  and  read  by 
respondent,  which  constituted  part  of  Pern- 
ber's  general  r^resentations.  No  particu- 
lar weight  was  claimed  to  have  been  at- 
tached to  It,  and  presumably  none  was  by 
either  respondent  or  Jury.  At  any  rate,  It 
does  not  appear  to  have  prejudiced  appellant 
In  any  way,  even  conceding  that  It  should 
have  been  excluded  from  evidence. 

What  we  have  said  as  to  other  errors 
claimed  dlEi)06e8  in  effect  of  appellant's  claim 
of  error  in  regard  to  Instructions  refused  by 
the  court 

Appellant's  last  assignment  of  error,  that 
the  court  should  have  granted  a  new  trial, 
involves  a  consideration  only  of  the  claims  of 
error  previously  discussed. 

Finding  no  error  in  the  record  which  will 
Justify  a  reversal,  the  judgment  is  afilrmed. 

ELLIS,  O.  J.,  and  MOUNT,  FULLEIKTON, 
and  PARKER,  JJ.,  concur. 


(97  Wash,  an 
BURBANK  CO.  v.  R0BL£:E.    (No.  13724.) 
(Supremo  Court  of  Washington.    July  16,  1917.) 

Election  of  Reuedies  «=3ll — Inconsistent 
Remedies— Application  oir  Rule. 
In  an  action  upon  a  note  given  as  a  deferred 
payment  on  the  purchase  price  of  land,  wherein 
defendant  by  answer  and  cross-complaint  sought 
a  rescission  of  the  contract,  and  by  amended 
answer  and  crosa-complaint  alleged  that  plain- 
tiff had  canceled  the  contract,  so  that  there  ex- 
isted no  election  to  rescind,  the  rule  that,  where 
there  as  an  election  between  inconsistent  reme- 
dies, a  party  is  confined  to  the  remedy  which 
he  first  adopts,  could  not  apply. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  14.] 

1>q>artment  2.  Appeal  from  Superior 
Court,  Franklin  County;    Bert  Linn,  Judge. 

Action  by  the  Burbank  Company  against 
Dell  Roblee,  with  amended  answer  and  cross- 
complaint.  Judgment  for  defendant,  and 
plaintiff  appeals.    Afi[irmed. 

A.  J.  Elrod  and  Gerard  Ryzek,  Irath  of 
Pasco,  for  appellant.  Chas.  W.  Johnson,  of 
Pasco,  for  respondent 
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HOIX30MB,  3.  The  issues  and  questions 
Involved  In  tbls  case  are  almost  Identical 
with  those  In  Eyers  v.  Burbank  Co.,  166  Pac 
656,  lust  decided.  In  this  case  appellant 
brought  an  action  against  respondent  on  a 
$900  note  dated  January  4,  1916,  In  which 
respondent  answered  and  set  up  a  cross-com- 
plaint, and  alleged  that  the  note  was  given 
for  a  deferred  payment  on  the  purchase 
price  of  30  acres  of  land  contracted  to  be 
purchased  by  respondent  from  appellant  at 
the  agreed  price  of  $300  per  acre,  and  upon 
which  $900  note  a  payment  of  $100  had  been 
made  at  or  before  the  time  of  signing  the 
contract,  and  alleged  representations  in  sub- 
stance tha  same  as  those  made  and  discussed 
In  the  Eyers  Case,  his  reliance  and  acting 
upon  them,  and  that  the  representations  so 
made  and  relied  upon  ^ere  false  and  known 
by  appellant  to  be  so,  or  not  known  to  be 
true,  and  that  he  did  not  know  and  bad  no 
means  of  knowing  their  falsity.  In  his  first 
answer  and  cross-coraplaint,  among  other 
things,  he  demanded  damages  itemized  as 
In  the  Eyers  Case,  and  also  that  he  be  grant- 
ed a  decree  canceling  and  holding  for  naught 
the  agreement  of  purchase  and  the  notes 
therein  referred  to,  and  such  other  relief 
as  might  be  Just  and  proper. 

Afterwards  respondent  filed  an  amended 
answer  and  cross-complaint,  setting  up  sub- 
stantially the  same  representations  of  fraud 
and  deceit  and  items  of  damage,  and  omitting 
any  demand  for  the  cancellation  of  the  con- 
tract and  purchase-money  notes,  and  alleg- 
ing therein  as  follows: 

"That  subseqaent  to  the  execution  of  said 
contract  and  at  the  time  when  the  defendant 
was  able  to  determine  the  falsity  of  such  state- 
ments, to  wit,  in  the  growing  season  of  1915, 
the  plaintiff,  having  secured  many  benefits  and 
improvements  from  the  defendant,  canceled  the 
contract  hereinbefore  referred  to  for  failure  to 
pay  mauitcnance  fee,  and  ordered  the  defendant 
off  the  premises." 

This  amended  answer  and  cross-complaint 
was  attacked  by  motion  to  strike  certain  por- 
tions thereof  and  to  require  defendant  to 
elect  whether  he  proceeded  as  for  a  resds- 
sion  of  the  contract  or  for  damages,  to  sep- 
arately plead  every  cause  of  action  and  sep- 
arate damage,  and  to  set  out  a  written  copy 
of  the  agreement  to  purchase  the  land  re- 
ferred to;  and  a  motion  to  strike  aU  the 
Items  of  damage,  together  with  otbe^  mo- 
tions. The  court  struck  portions  of  the 
cross-complaint  in  substance  the  same  as 
were  stricken  from  the  complaint  in  the 
Byers  Case,  and  refused  to  strike  certain 
portions  thereof  the  same  as  the  complaint 
in  the  E^ers  Case  refused  to  strike  the  items 
of  damage  alleged,   refused  to  require  de- 


fendant to  elect,  and  rft  fused  to  require  him 
to  file  a  complete  copy  of  the  written  con- 
tract referred  to. 

Thereupon  a  second  amended  answer  and 
cross-complaint  was  filed  in  compliance  with 
the  court's  order,  and  to  this  plaintiff  de- 
murred, demurring  separately  to  the  fourth 
paragraph  thereof  and  to  each  and  every  sep- 
arate allegation  of  damage  therein  alleged 
for  the  reason  that  the  same  does  not  state 
facts  suflSdent  to  constitute  a  cause  of  ac- 
tion, and  also  demurred  to  the  amended 
answer  and  cross-complaint  as  a  whole  for 
the  reason  that  the  same  does  not  state  facts 
sufllclent  to  constitute  a  cause  of  action. 
The  question  of  the  sufficiency  of  the  answer 
and  cross-complaint  was  determined  in  effect 
in  determining  the  sufficiency  of  the  com- 
plaint in  the  Eyers  Case. 

As  to  the  election  of  remedies  appellant 
strenuously  Insists  that,  when  respondent  fil- 
ed his  first  answer  and  cross-complaint,  he 
made  his  election  for  a  rescission  of  the 
contract,  which  must  be  construed  as  final. 
But  the  subsequent  answer  and  cross-com- 
plaint shows  that  the  contract  had  thereto- 
fore, for  an  alleged  breadd  of  conditions  sub- 
sequent, been  annulled  and  rescinded  by 
appellant.  The  amended  pleading  merely  al- 
leged the  facts  as  they  were.  As  was  said 
in  the  opinion  in  the  Eyers  Case,  In  sudi  a 
situation  the  vendee  had  no  election.  The 
contract  was  already  at  an  end.  When  In 
his  first  answer  and  cross-complaint  he 
prayed  for  its  rescission,  he  prayed  for 
something  that  had  already  happened.  He 
prayed  for  something  that  was  unneces- 
sary. As  a  vendee  he  had  but  one  remedy 
available.  His  subsequent  answers  and 
cross-complaints  alleged  the  facts  as  to  the 
prior  termination  of  the  contract  by  appel- 
lant itself.  And  the  well-settled  principle 
of  law  Insisted  upon  by  appellant  therefore^ 
as  quoted  from  the  case  of  Gaffney  t.  Me- 
grath,  23  Wash.  476,  68  Pac.  520,  that  where 
there  exists  an  election  between  inconsistent 
remedies  a  party  is  confined  to  the  remedy 
which  he  first  adopts,  cannot  apply  here,  for 
the  very  obvious  reason  that  there  did  not 
exist  an  election  between  inconsistent  reme- 
dies. 

All  other  questions  are  settled  and  deter- 
mined by  the  decision  in  the  Elyers  Case,  to 
which  for  thdr  dlscoadon  r^erence  is  here- 
by made. 

We  find  no  error  sufiSdent  to  Justify  a  re> 
versal. 

Judgment  aflBrmed. 

ELUS,  a  J.,  and  MOUNT,  FUMjBRTON, 
and  PABKEiR,  JJ.,  concur. 


Digitized  by  VjOOQIC 


Wash.)    ST.  GEKMAIN  y.  BAKERY  AND  CONFECTIONERY  W.  UNION,  NO.  9        605 


an  Wash.  282) 

ST.  GERMAIN  et  ni.  y.  BAKBRT  AND  CON- 

PECTIONERY  WORKERS'  UNION,  NO. 

»,  OF  SEATTL.E,  et  al.     (No.  13894.) 

(Supreme  0>art  of  Washington.   Jvif  17, 1917.) 

1.  iNJTJNOtioK    «=»10a(3)— PrOKBTINa— RiOHT 
TO  PiCKEC. 

The  owner  of  a  reataurant,  who  employed 
union  labor,  refused  to  discharge  a  cook  because 
the  latter  was  in  arrears  to  the  union,  where- 
upon the  union  called  a  strike  and  began  to 
gicket  his  premises  with  signs  announcing  that 
e  was  unfair  to  union  labor.  The  pidketing 
-was  carried  to  such  an  extent  that  at  times 
the  entrance  to  the  restaurant  was  so  jammed 
that  prospectiTe  patrons  could  neither  enter  nor^ 
leave  it,  and  the  patronage  fell  off  to  about 
one-fourth  of  its  past  volume.  Held,  that  while 
the  mere  stationing  of  persons  near  the  premises 
of  another,  for  tie  purpose  of  conveying  in- 
formation to  persons  seeking  or  willing  to  re- 
ceive the  same,  or  for  the  purpose  of  persuading 
jtersons  by  peaceful  and  o^erl^  {jersuasion,  does 
not  in  itseU  constitute  an  intimidation,  yet,  as 
the  union  was  attempting  to  make  the  restaur- 
ant proprietor  a  collector  of  dues,  and  the  put^ 
pose  of  its  pickets  could  be  no  other  than  in- 
timidation and  coercion,  such  picketing  of  the 
premises  will  be  enjoined. 

2.  Tbadb  Unions  «=»8  —  PiciarnKO  —  Dam- 
ages. 

Where  labor  unions,  by  unlawfully  picketing 
a  restaurant,  damaged  the  proprietor  oy  causing 
a  loss  in  trade,  the  unions  and  their  members 
are  liable  for  the  damage  caused. 

[Ed.  Note.— For  other  cases,  see  Trade  Un- 
ions, C!ent  Dig.  $  6.1 

3.  Damaqks    ^=>190  —  Btidkncb  —  Stnn 
oncNOY. 

Mere  proof  that  the  gross  monthly  receipts 
of  a  restaurant  business  had  fallen  from  $4,000 
to  $1,000,  due  to  defendant's  picketing,  will  not. 
in  the  absence  of  evidence  as  to  profits,  warrant 
a  judgment  for  substantial  damages. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  513.] 

4.  Tradk  Unions  «=»9— Actionb— Jttdomint. 

A  judgment  may  be  rendered  against  a  trade 
union  as  such,  though  it  be  only  a  voluntary 
unincorporated  association,  where  some  of  its 
members  were  present  and  defended  the  action, 
and  the  membership  was  so  large  as  to  preclude 
summoning  all  the  members. 

[Ed.  Note.— For  other  cases,  see  Trade  Un- 
ions, Cent.  Dig.  §  7.] 

HolccHnb,  J.,  dissenting. 

Ehi  Banc.  Appeal  from  Superior  CSourt, 
King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  N.  H.  St  Germain  and  wife 
against  the  Bakery  and  Confectionery  Work- 
ers' Union,  No.  9,  of  Seattle,  Wash.,  and  oth- 
ers. From  the  judgment  .which  granted  only 
part  of  the  relief  prayed,  plaintiffs  appeal. 
Reversed  and  remanded,  with  Instructions. 

Halverstadt  &  Clarke  and  Piles  &  Halver- 
stadt,  all  of  Seattle,  for  appellants.  Thomas 
Byron  MacMahon  and  Preston  &  Thorgrlm- 
son,  ail  of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to  en- 
join the  defendants  from  picketing  In  front  of 
the  plaintiffs'  places  of  business  in  the  city  of 
Seattle,  and  from  annoying  and  harassing 


the  plaintiffs'  cnstomers  as  they  were  enter- 
ing or  leaving  the  plaintiffs'  places  of  busi- 
ness, and  for  damages.  The  case  was  tried 
to  the  court  No  findings  of  fact  were  made, 
but  the  court,  at  the  conclusion  of  the  trial, 
entered  a  decree  as  follows : 

"It  is  ordered,  adjudged  and  decreed  that  Per- 
cy Wood,  WiUiam  T.  McGuerin,  T.  H.  Bolton; 
and  Guida  Axtheim,  individually  and  as  asso- 
ciates under  the  name  and  style  of  Bakery  and 
Confectionery.  Workers'  International  Unioo, 
No.  9,  of  Seattle,  Washington,  and  all  persons 
associated  with  said  individuals  as  said  Bakery 
and  Confectionery  Workers'  International  Un- 
ion  Na  —  of  Seattle,  Washington,  and  Hairy 
MitcheU,  Frank  Guilke^  and  William  H.  Fraser, 
individually  and  associated  together  under  the 
name  and  style  of  Cooks'  and  Assistants'  Un- 
ion, Local  No.  33,  and  all  persons  associated 
witii  them  under  such  name,  and  Edward  Schutt, 
and  their  and  each .  of  their  agents  and  em- 
ployes, be  and  they  hereby  are  enjoined  and  re- 
strained from  congregating  in  front  of  plaintiffs' 
Slace  of  business  at  Na  409  Pike  street  and 
To.  1615-1517  Pike  place,  each  in  the  city  of 
Seattle,  King  county,  Washington,  from  talking 
to  any  one  while  in  front  of  either  of  plaintiffs^ 
said  places  of  bnsinesa  in  any  way  reflecting  on 
plaintiffs'  businesa  or  on  the  manner  of  con- 
ducting the  same,  from  saying  anything  while 
in  front  of  either  of  plaintiffs'  said  places  of 
business  concerning  plaintiffs'  employing  mem- 
bers of  the  Japanese  race  or  Chinamen,  from 
stating  that  plaintiffs'  business  is  conducted  in 
a  dirty  manner,  from  the  use  of  the  word  'scab* 
or  'scabs'  while  in  front  of  plaintiffs^  places  of 
business,  from  laying  hands  upon  or  touching 
any  one  while  in  front  of  eiUier  of  plaintiffs' 
said  places  of  business,  with  intent  to  in  any 
way  cause  such  person  not  to  trade  with  or 
enter  the  said  stores  of  plaintiffs.  But  such  in-- 
junction  shall  not  run  against  said  unions  as 
entities. 

"It  is  further  ordered,  adjudged'  and  decreed 
that  said  defendants  may,  if  they  desire,  place 
and  maintain  two  pickets  in  front  of  eadi  of 
plaintiffs'  said  places  of  business,  and  that  said 
pickets  may  wear  a  badge  or  scarf  having  on 
the  same  the  words,  'St.  Germain's  Bakeries  and 
Restaurants  Unfair  to  Organized  Labor,'  or 
words  to  that  effect,  bnt  nothing  more;  that 
said  pickets  at  plaintiffs'  store  No.  409  Pike 
street  shall  walk  on  the  outer  curb  of  the  side- 
walk, and  at  plaintiffs'  place  of  business  at  No. 
1515-1617  Pike  place  shall  walk  in  the  center 
of  the  sidewalk,  and  if  the  crowds  in  front  of 
plaintiffs'  said  places  of  business  are  such  at 
any  time  that  raid  pickets  cannot  walk  in  the 
middle  of  -the  sldewuk,  they  shall  cease  picket- 
ing until  conditions  are  such  that  they  can 
walk  in  the  middle'  of  the  sidewalk. 

"It  is  further  ordered,  adjudged  and  decreed 
tliat  said  defendants  may  use  cards  such  as 
plaintiffs'  Exhibit  A,  introduced  in  evidence  in 
this  cause,  but  they,  are  perpetually  enjoined 
and  restrained  from  throwing  or  leaving  any 
of  them  in  plaintiffs'  said  places  of  business. 

"It  is  further  ordered,  adjudged  and  decreed 
that,  plaintiffs  do  have  and  recover  their  costs 
and  disbursements  herein  to  be  taxed  of  and 
from  Percy  Wood,  William  T.  McGuerin,  and 
Guida  Axtbeim,  individually,  and  of  each  of 
them,  and  of  Harry  Mitchell,  Frank  Guilk& 
and  William  H.  Fraser,  individually,  and  oi 
each  of  them,  and  of  Edward  Schutt" 

The  cards  referred  to  in  this  decree  were 
cards  about  three  Inches  square,  and  contain- 
ed the  words : 

"St.  Germain  Bakeries,  Public  Market  and 
409  Pike  St,  Unfair  to  Organized  Labor." 
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Tbe  plalntUfs  have  appealed  from  all  that 
part  of  the  decree  beginning  with,  and  fol- 
lowing, the  words,  In  the  first  paragraph, 

"But  such  injunction  shall  not  run  against 
said   uDions  as  entities." 

There  is  no  material  dispute  in  the  facta, 
which  are,  in  substance,  as  follows: 
'  The  respondent  unions  are  voluntary  asso- 
ciations of  bakers  and  coolis,  respectively. 
The  respondents  Wood  and  McGuerin  are 
president  and  business  agent,  respectively,  of 
the  respondent  Bakers'  Union,  and  members 
of  It.  Respondents  Bolton  and  Axthelm  are 
members  of  that  union.  The  respondents  Mit- 
chell, Guilke,  and  Praser  are  president,  busi- 
Dess  agent,  and  secretary,  respectively,  of 
the  Cooks'  Union.  The  respcmdent  Schutt 
does  not  belong  to  either  union,  but  was  paid 
for  his  participation  in  picketing  the  appel- 
lants' places  of  business.  The  appellants 
have  been  engaged  in  the  bakery  and  dairy 
lunch  business  in  Seattle  for  about  16  years. 
They  had  two  stores  in  the  dty  of  Seattle, 
one  at  No.  409  Pike  street,  and  the  other  in 
the  Pike  place  market.  The  store  in  the 
Pike  place  market  fronts  on  one  of  the  most 
crowded  streets  In  the  city  of  Seattle.  The 
appellants,  prior  to  April  29,  1916,  employed 
only  union  bakers.  They  were  then  em- 
ploying a  cook  by  the  name  of  Paulsen,  who 
was  a  member  of  the  Cooks'  Union,  but  was 
delinquent  in  his  dues.  In  the  early  part  of 
April,  1916,  Mr.  McGuerin  and  Mr.  Ouilke, 
representing  their  respective  unions,  called 
upon  the  appellants  and  demanded  that  they 
employ  only  union  men,  and  stated  that,  if 
the  appellants  did  not  discharge  Mr.  Paulsen, 
the  union  bakers  in  their  stores  would  be 
called  out.  The  appellants  refused  to  comply 
with  this  request,  the  union  bakers  and  cooks 
left  the  employment  of  the  appellants,  and 
thereupon  pickets  were  stationed  in  front  of 
both  stores  of  the  appellants.  These  pickets 
wore  white  coats,  with  the  words,  "St  Ger- 
main's Bakery  Employs  Non-Union  Labor," 
on  the  front,  and,  on  the  back  of  these  coats 
appeared  the  words.  In  black  letters,  "Low 
Wages,  Long  Hours,  Seven  Days  Per  Week." 

These  pickets  went  on  duty  about  11:30 
o'dodc  in  the  morning,  and  continued  until 
the  stores  were  closed  in  the  evening.  At 
the  beginning,  the  pickets  marched  back  and 
forth  directly  in  front  of  the  doors  of  the 
places  of  business  of  the  appellants.  There 
was  evidence  to  the  effect  that  they  Jostled 
customers  entering  and  leaving  the  stores. 
Upon  Saturday,  May  6th,  pickets  to  the  num- 
ber of  40  or  50  congregated  In  front  of  the 
Pike  place  store,  and,  while  the  street  was 
badly  crowded,  packed  the  recesses  in  which 
the  doors  were  set,  and  prevented  customers 
from  entering  the  store.  Upon  several  oc- 
casions, cards  about  three  inches  square, 
with  the  words,  "St.  Germain's  Bakeries  Un- 
fair to  Organized  Labor,"  were  scattered  'up- 
on  the  street  and  in  the  store.  Prospective 
purchasers,  desiring  to  enter  the  store,  were 
called  "scahe."     Prospective  purchasers,  en- 


tering and  leaving  the  store.  Jostled  certain 
of  the  plcketers.  Policemen  were  called  up- 
on two  different  occasions  to  prevent  trouble. 
One  arrest  was  made,  but  the  person  arrest- 
ed was  not  prosecuted. 

It  is  insisted  by  counsel  for  the  respond- 
ents that,  upon  the  trial  of  the  case,  the 
rightfulness,  wrongfulness,  or  unlawfulness 
of  the  strike  was  not  entered  into,  and  it  Is 
also  insisted  that  the  case  was  tried  upon  the 
assumption  that  the  respondents  were  Justi- 
fied in  calling  the  strike,  and  that  the  only 
question  presented  to  the  lower  court,  and 
the  only  one  which  should  be  presented  here, 
la  whether  the  acts  of  the  respondents,  fol- 
lowing the  strike,  and  while  they  were  in 
such  combination,  were  such  as  to  entitle  the 
appellants  to  equitable  relief.  We  shall  as- 
sume, for  the  purpose  of  this  case,  that  the 
respondents  were  Justified  In  calling  the 
strike.  The  reason  for  the  strike  Is  material 
only  as  tending  to  show  the  animus  of  the  re- 
spondents In  picketing  the  places  of  business 
of  the  appellants. 

[1]  The  question,  then,  for  decision,  is.  as 
stated  by  counsel  for  the  respondents:  Were 
the  acts  of  the  respondents.  In  picketing  the 
places  of  business  of  the  appellants.  Justified 
In  law,  and  are  the  appellants  remediless  to 
restrain  picketing  by  the  respondents  in  the 
manner  provided  for  by  the  part  of  the  de- 
cree appealed  from,  or  for  any  purpose?  The 
decisions  upon  this  question  are  not  altogeth- 
er in  harmony.  The  rule  is  generally  stated 
(24  Cyc.  p.  834)  as  follows: 

"While  it  bas  been  held  that  the  mere  station- 
ing of  persons  near  the  premises  of  another  for 
the  mere  purpose  of  observing  and  obtainmg 
information,  for  the  purpose  'of  conveying  in- 
formation to  persons  seeldng  or  willing  to  re- 
ceive the  same,  or  for  the  purpose  of  using  or- 
derly and  peaceful  persuasion  with  those  willing 
to  listen,  does  not  in  itself  constitute  intimida- 
tion, if  done  in  a  peaceful  manner,  the  rule  has 
been  repeatedly  laid  down  that  the  keeping  of 
patrols  in  front  of  or  about  the  premises  of  the 
employer,  accompanied  by  violence  or  any  man- 
ner of  coercion  to  prevent  others  from  entering 
into  or  remaining  in  his  service,  will  be  enjoin- 
ed. ••  •  The  doctrine  that  there  may  be  a 
moral  intimidation  which  is  illegal,  announced 
by  the  Supreme  Court  of  Massachusetts,  was 
among  the  first  Judicial  steps  taken  in  this 
country  toward  overturning  the  rule  permitting 
peaceable  picketing  laid  down  in  the  first  dauaa 
of  this  paragraph,  and  was ,  a  forerunner  of  the 
later  rule  that  there  can  be  no  such  thing  as 
peaceable  picketing,  and  consequently  that  all 
picketing  is  illegal.  Picketing  will  be  enjoined 
as  a  continuing  injury  to  business,  notwith- 
standing it  may  be  punishable  as  a  crime,  and 
the  right  to  injunction  against  it  has  been  based 
upon  the  ground  that  the  aggrieved  person  is 
entitled  to  protection  of  his  'probable  expectan- 
cy,' which  18  defined  as  the  right  to  enjoy  a 
free  and  natural  condition  of  the  labor  market, 
•  •  •  It  has  been  repeatedly  held  that  boy- 
cotts, in  the  sense  of  organized  attempts  to  co- 
erce a  person  or  party  into  compliance  with 
some  demand,  by  combining  to  abstain,  or  com- 
pel others  (against  their  will)  to  abstain,  from 
having  any  business  relations  with  him,  are  un- 
lawful and  will  be  enjoined.  To  Justi^  the 
granting  of  an  injunction,  it  is  not  necessary 
that  actual  violence  shall  have  been  used  by 
defendants.    It  ia  sufficient  that  the  means  used 
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are  threatening  and  intended  to  overcome  the 
will  of  others,  and  prevent  customers  from 
dealing  with  and  laborers  from  working  for  the 
complainant.  Intimidation,  coercion,  or  threats 
of  injury  to  person  or  property  are,  however, 
necessary  to  justify  an  injunction  against,  a 
boycott ;  and  it  is  necessary  that  the  complain- 
ant shall  have  some  established  business  which 
may  be  injured  in  order  to  enable  him  to  main- 
tain the  bill." 

Tbls  seems  to  sum  ap,  generally,  the  con- 
dition of  the  law  upon  the  subject  of  picket- 
ing, and  the  rule  there  stated  Is  supported  by 
numerous  authorities  cited  In  the  footnotes. 
In  the  note  to  Underhlll  t.  Murphy,  a  Ken- 
tucky case,  reported  In  4  Ann.  Cas.  780,  the 
annotator  says: 

"A  court  of  equity  has  jurisdiction  to  enjoin 
picketing,  intimidation  of  employes,  and  acts  of 
violence,  where  they  are  likely  to  cause  irrep- 
arable injury  to  the  employer's  business  and 
property,  though  the  acts  sought  to  be  restrained 
are  punishable  as  criminal  offenses  [citing  a 
number  of  oases].  One  of  the  leading  cases  on 
the  general  subject  of  the  jurisdiction  of  equity 
to  restrain  by  injunction  unlawful  interference 
with  business  and  property  rights  by  strikers, 
notwithstanding  the  fact  that  the  acts  restrained 
are  punishable  as  criminal  offenses,  is  that  of 
In  re  Debs.  168  U.  S.  564  [15  Sup.  Ct.  900, 
39  L.  Ed.  10921." 

But,  whatever  the  rule  may  be  elsewhere, 
this  court,  In  the  case  of  Jensen  v.  (books' 
and  Walters'  Union,  39  Wash.  531,  81  Pac. 
1069,  4  L.  R.  A.  (N.  S.)  302,  where  this 
exact  question  was  under  consideration,  said: 

"The  vital  question  at  issue,  however,  it 
seems  to  us  is  a  simple  one  and  easy  of  solution. 
Clearly,  the  acta  of  the  appellants  and  defend- 
ants, as  set  forth  in  the  complaint,  are  illegal 
and  may  be  restrained  by  an  injunction.  It 
is  true  that  a  man,  not  under  contract  obliga- 
tions to  the  contrary,  has  the  right  to  quit  the 
service  of  another  at  any  time  he  sees  fit,  and 
may  lawfully  state,  either  publicly  or  privately, 
the  grievances  felt  by  him  which  gave  rise  to 
his  conduct.  And  that  right,  which  one  man 
may  exercise  singly,  many  may  lawfully  agree, 
by  voluntary  association,  to  exercise .  jointly. 
But  one  man  singly,  or  any  number  of  men 
Jointly,  having  no  legitimate  interests  to  protect, 
may  not  ruin  the  business  of  anotlier  by  mali- 
ciously inducing  his  patrons  and  other  persons  not 
to.  deal  with  him.  Men  cannot  lawfully  jointly 
cob^regate  about  the  entrance  of  one's  place  of 
business,  and  there,  either  by  persuasion,  coer* 
don,  or  force,  prevent  his  patrons  and  the  public 
at  large  from  entering  his  place  of  business  or 
dealing  with  him.  To  destroy  his  business  in 
this  manner  is  just  as  reprehensible  as  it  is  to 
physically  destroy  his  property.  Either  is  a 
violation  of  a  natural  right,  the  right  to  own, 
and  peaceably  enjoy,  property." 

The  respondents  seek  to  dlstingnlsb  that 
case  from  the  one  at  bar  ty  reason  of  the  fact 
that  in  that  case  there  was  a  demurrer  to  the 
complaint,  and  the  facts  were  admitted,  while 
in  the  case  at  bar  the  facts  were  disputed, 
and  the  case  was  tried  out  nj>qa  the  merits. 
Wc  think  there  Is  no  merit  in  this  distinction. 
Here  the  case  was  tried  upon  the  merits,  but 
the  facts,  as  shown  by  the  record,  are  clear 
to  the  effect  that  the  grievance  of  the  re- 
spondents was  that  St  Germain's  bakeries 
and  stores  were  unfair  to  organized  labor. 
The  respondents,  for  tlmt  reason,  maintained 
pidcets  on  the  sidewalk  in  front  of  the  appel- 


lants' places  of  business.  The  only  object  of 
maintaining  these  pickets  was  to  intimidate 
these  appellants  and  their  patrons.  There 
could  have  been  no  other  object,  because  the 
union  laborers  had  been  called  out  They 
were  not  working  there,  and,  in  order  to  re- 
quire these  appellants  to  employ  union  la- 
bor, the  respondents  sought  to,  and  did,  in- 
timidate the  public  from  entering  the  stores 
and  dealing  with  the  appellants.  Whether 
these  facts  were  alleged  in  a  complaint  which 
was  undented,  or  were  proven  upon  a  trial, 
makes  no  difference.  Whether  the  picketing 
was  peaceable  or  otherwise,  under  the  facts 
in  this  case,  la  entirely  immaterial,  because 
the  sole  object  of  the  respondents  was  to  in- 
timidate, not  only  the  public,  but  also  these 
appellants,  and  force  them  to  enter  into  a 
contract  which  they  were  unwilling  to  enter 
inta  The  books  are  foil  of  cases  to  the 
effect  ttiat: 

"The  right  to  carry  on  a  lawful  business  with- 
out obstruction  is  a  property  right,  and  its 
protection  is  a  proper  object  for  the  granting  of 
an  injunction."  Nashville,  C.  &  St  L.  Ry. 
Co.  V.  McConnell  et  al.  (O.  0.)  82  Fed.  «>; 
Barr  v.  Essex  Trades  Council,  53  N.  3.  Eq. 
101,  30  Atl.  881 ;  Purvis  v.  United  Brotherhood, 
214  Pa.  348,  63  A«.  585.  12  Ij.  R.  A.  (N.  SJ 
642,  112  Am.  St  Rep.  757,  6  Ann.  Cas.  275. 

In  Commercial  Bindery  &  Printing  Co.  T. 
Tacoma  Typographical  Union  No.  170,  86 
Wash.  234,  147  Pac.  1143,  this  court  said: 

"To  destroy  a  business  is  not  different  from 
the  destruction  of  physical  property.  If  em- 
ployes may  be  intimidated  while  in  their  em- 
ployment, the  business  of  the  employer  may  be 
destroyed.  It  is  as  much  the  duty, of  the  court 
to  restrain  conduct  which  will  have  the  effect 
of  destroying  the  business  as  it  is  to  prevent  the 
destruction  of  physical  property." 

See,  also,  Jones  t.  Leslie,  61  Wash.  107, 
112  Pac.  81,  48  L,.  R.  A.  (N.  S.)  «03,  Ann. 
Cas.  1912B,  1158;  Huntworth  t.  Tanner,  87 
Wash.  671,  152  Pac  523. 

In  Huntworth  v.  Tanner,  we  said  (87  Wash. 
at  page  684,  152  Pac.  528): 

"The  holdings  of  this  court  are  strictly  in 
accord  with  the  idea  that  the  right  to  peacefully 
pursue  an  avocation  is  more  than  a  personu 
right" 

In  the  case  of  Ylck  Wo  v.  Hopkins,  118  U. 
S.  356,  6  Sup.  Ct  1064,  30  U  Ed.  220,  the 
Supreme  Court  of  the  United  States  said: 

"But  the  fundamental  rights  to  life,  liberty, 
and  the  pursuit  of  happiness,  considered  as  in- 
dividual possessions,  are  secured  by  those  max- 
ims of  constitutional  law  which  are  the  monu- 
ments showing  the  victorious  progress  of  the 
race  in  securing  to  men  the  blessings  of  civiliza- 
tion under  the  reign  of  just  and  equal  laws,  so 
that,  in  the  famous  language  of  the  Massachu- 
setts Bill  of  Rights,  the  government  of  the 
commonwealth  'may  be  a  government  of  laws 
and  not  of  men.'  For  the  very  idea  that  one 
man  may  be  compelled  to  hold  his  life,  or  the 
means  of  living,  or  any  material  right  essential 
to  the  enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  in  any  country 
where  freedom  prevails,  as  being  the  essence 
of  slavery  itself. 

The  idea  upon  which  picketing  by  any 
means  cannot  be  sustained  is  that  it  intimi- 
dates the  public  from  entering  into  the  place, 
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and  doing  btiBiness  with  a  person  before 
wboee  store  or  place  of  business  a  line  of 
Soards  Is  stationed.  'Where  a  line  of  guards, 
consisting  of  one  or  more,  is  stationed  In 
front  of  a  place  of  business,  every  one  knows 
that  such  guard  Is  there  for  the  purpose  of 
intimidating  and  preventing  the  public  from 
dealing  with  the  person  whose  place  of  busi- 
ness Is  picketed.  That  this  Is  contrary  to  the 
spirit  of  our  Institutions,  and  the  right  to 
conduct  a  lawful  business  In  a  lawful  way, 
without  molestation  of  other  persons,  needs 
no  argument  to  sustain  It  16  B.  C.  U  p.  463. 
The  cases  are  numerous  to  that  efTect. 

In  Pierce  v.  Stablemen's  tJnlwi,  168  CaL 
70,  103  Pac.  324.  the  Supreme  Court  of  Cali- 
fornia said: 

"A  picket,  in  its  very  nature,  tends  to  ac- 
complish, and  Is  designed  to  accomplish,  these 
very  things.  It  tends  to,  and  is  designed  by 
physical  intimidation  to,  deter  other  men  from 
seeking  employment  in  the  places  vacated  by 
the  strikers.  It  tends,  and  is  designed,  to  drive 
business  away  from  the  boycotted  place,  not  by 
the  legitimate  methods  of  persuasion,  but  by  the 
illegitimate  means  of  physical  intimidation  and 
fear.  Crowds  naturally  collect;  disturbances  of 
the  peace  are  always  immineQt  and  of  fre- 
quent occurrence.  Many  peaceful  dtizois,  men 
and  women,  are  always  deterred  by  physical 
trepidation  from  entering  places  of  business  so 
under  a  boycott  patrol.  It  is  idle  to  split  hairs 
upon  so  plain  a  proposition,  and  to  say  that 
the  picket  may  consist  of  nothing  more  than  a 
singl^  individual,  peacefully  endeavoring  by 
persuasion  to  prevent  customers  from  entering 
the  boycotted  place.  The  plain  facts  are  always 
at  variance  with  such  refinements  of  reason." 

In  A.  B.  Barnes  &  Co.  t.  Chicago  Typo- 
graphical Union  Na  16,  232  111.  424,  83  N. 
B.  940,  14  U  B.  A.  (N.  S.)  18,  13  Ann. 
Cas.  54,  it  was  said: 

"There  have  been  a  few  cases  where  it  was  held 
that  picketing  by  a  labor  union  of  a  place  of  busi- 
ness is  not  necessarily  unlawful  if  the  pickets  are 
peaceful  and  well  behaved ;  but,  if  the  watching 
and  besetting  of  the  workmen  la  carried  to  such  a 
lengtji  as  to  constitute  an  annoyance  to  them 
or  their  employer,  it  becomes  imlawful.  But 
manifeatiy  that  is  not  a  safe  rule,  and  furnishes 
no  fixed  or  certain  standard  of  what  is  lawful 
or  unlawful.  Any  picket  line  must  result  in 
annoyance,  both  to  Uie  employer  and  the  work- 
men, no  matter  what  is  said  or  done;  and  to 
say  that. the  court  is  to  determine  by  the  degree 
of  annoyance  whether  it  shall  be  stopped  or  not 
would  furnish  no  guide,  but  leave  the  question 
to  the  individual  notions  or  bias  of  the  particu- 
lar judge.  To  picket  the  complainants  prem- 
ises was  in  itself  an  act  of  intimidation  and  an 
unwarrantable  interference  with  their  rights." 

In  the  case  of  Goldberg,  Brown  ft  Co.  v. 
Stablemen's  Union,  Local  No.  8760,  149  Cal. 
429,  86  Pac.  806,  8  Lw  B.  A.  (N.  S.)  460, 
117  Am.  St.  Rep.  145,  9  Ann.  Cas.  1219, 
where  it  was  averred  In  the  complaint 
that  pickets  were  stationed  in  front  of  plain- 
tiff's place  of  business,  with  Intent  to  threat- 
en and  intimidate  customers  of  the  plaintifT, 
and  defendants  threatened  to,  and  did,  keep 
there  representatives  and  pickets,  bearing 
placards  and  transparencies,  and  by  that 
means  intimidated  customers  from  entering 
said  place  of  business,  it  was  said: 


"It  cannot  be  successfully  contended  that  the 
said  acts  of  defendants  committed  iumediately 
in  front  of  plaintiff's  place  of  businesa  as  afore- 
said could  not,  in  the  nature  of  things,  have  had 
the  effect  of  intimidating  plaintiff's  patrons, 
and,  as  it  is  averred  that  they  did  have  tliat 
effect,  the  fact  of  such  intimidation  must,  for 
the  purposes  of  this  case,  be  considered  as  es- 
tablished ;  and  such  acts,  having  such  effect,  un- 
doubtedly interfered  with  and  violated  plaintiff's 
constitutional  right  to  acquire^  possess,  defend, 
and  enjoy  property." 

In  the  case  of  Union  Pac.  B.  Co.  ▼.  Beuf 
(a  C.)  120  Fed.  102,  it  was  said: 

"This  'picketing'  has  been  condemned  by 
every  court  having  the  matter  under  considera- 
tion. It  is  a  pretense  for  'persuasion,'  but  is 
intended  for  intimidation.  Gentiemen  never 
seek  to  compel  and  force  another  to  listen  to  the 
art  of  persuasion.  To  stop  another  on  the 
street,  get  in  his  road,  follow  him  from  one  aide 
of  the  street  to  anotner,  pursue  him  wherever 
he  goes,  stand  in  front  of  his  residence  is  not 
persuasion.  Intimidation  cannot  be  defined. 
Neither  can  fraud  be  defined.  But  every  pei^ 
son  knows  whether  his  acts  are  fraudulent, 
and  he  knows  whether  hia  acts  are  intimidat- 
ing." 

In  the  case  of  Beck  v.  Railway  Teamsters' 
Protective  Union,  118  Midi.  497,  77  N.  W. 
IS.  42  L.  R.  A.  407.  74  Am.  St  Rep.  421,  it 
was  said: 

"To  picket  complainants'  premises  in  order  to 
intercept  their  teamsters  or  persons  going  Uiere 
to  trade  is  unlawful.  It  itself  is  an  act  of  in- 
timidation, and  an  unwarrantable  interference 
with  the  right  of  free  trade.  The  highways 
and  public  streets  must  be  ftee  to  all  for  the 
purposes  of  trade,  commerce,  and  labor.  The 
law  protects  the  buyer,  the  sdler,  the  merchant 
the  manufacturer  and  the  laborer  in  the  right 
to  walk  the  streets  unmolested.  It  is  no  re- 
specter of  persons,  and  it  makes  no  difTerence, 
in  effect,  whether  the  picketing  is  done  10  or 
1,000   feet   away." 

The  authorities  are  numerous  to  the  same 
effect  By  authority,  therefore,  as  well  as 
by  reason,  the  opinion  of  this  court  In  Jen- 
sen V.  Cooks'  and  Walters'  Union,  sapra,  is 
amply  sustained.  That  case  is  controlling  of 
the  facts  in  this  case,  and  it  was  therefore 
the  duty  of  the  trial  court  to  grant  the  in- 
junction prayed  for. 

[2,  3]  Appellants  insist  that  they  are  «ttl- 
tled  to  damages.  The  record  shows,  beyond 
dispute,  that  there  was  a  large  falling  off  In 
the  appellants'  business  immediately  after 
pickets  were  stationed  in  front  of  the  prem- 
ises, and,  while  it  is  plain  that  the  appel- 
lants are  entitled  to  recover  the  damages 
they  have  suffered,  by  reason  of  the  unlawful 
picketing,  we  find  nothing  in  the  record  up- 
on which  to  base  a  judgment  for  any  sub- 
stantial amount  We  find  nothing  in  the 
record  showing  what  the  profits  of  the  busi- 
ness were.  The  average  gross  receipts  for 
many  months  prior  to  the  picketing  complain- 
ed of  amounted  to  more  than  $4,000  per 
month.  Thereafter  the  average  receipts 
amounted  to  little  more  than  |1,000  per 
month.  But,  without  a  showing  of  the  prof- 
its which  the  appellants  made,  a  judgment 
for  damages  cannot  be  oased  upon  average 
receipts.    We  are  of  the  opinion  that,  under 
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tbe  facts,  the  trial  court  should  have  grant- 
ed nominal  damages. 

[43  In  the  decree,  the  costs  were  awarded 
against  certain  of  the  respondents,  but  not 
against  the  unions,  which  were  really  the  In- 
stigators, and  controlled  the  picketing,  and 
caased  the  damage  In  tbe  case.    It  Is  argued 
by    the   respondents   that   costs   cannot   be 
awarded  against  the  unions,  because  the  un- 
ions   are   not   Incorporated   bodies,   but   are 
mere  voluntary  aBsociatlons.    It  Is  alleged  In 
tbe  complaint  that  these  unions  are  volun- 
tary    organizations,    that    the    membership 
thereof  Is  In  the  neighborhood  of  500,  and  is 
ao  large  that  it  is  impracticable  to  bring  all 
the  members  thereof  before  the  court,  and 
the  officers,  therefore,  only,  are  made  par- 
ties, without  bringing  all  of  tbe  members  of 
the  anions  before  the  court.    In  the  case  of 
Branson  v.  Industrial  Workers  of  the  World, 
30  'Sev.  270,  95  Pac.  354,  a  Nevada  case,  it 
was  held  that,  In  an  action  In  equity  against 
a     voluntary    unincorporated    organization, 
where    the    members    comprising   tbe    same 
were  numerous,  such  organizations  might  be 
made  parties  to  an  action,  where  a  few  of 
the  members  thereof  were  made  defendants 
for  tbe  purpose  of  representing  the  organiza- 
tion, and.  In  that  case.  It  was  held  proper  to 
enter  judgment  against  the  organization,  as 
well  as  against  the  individual  parties  who 
were  named  as  defendants  in  tbe  ca8&    That 
case  Is  a  learned  discussion  of  the  question, 
and.  we  think,  Is  conclusive.    It  became  the 
duty  of  the  court,  therefore,  to  enter  a  Judg- 
ment for  damages  and  costs  against  all  of 
the  respondents. 

The  Judgment  appealed  from  is  reversed, 
and  tbe  cause  remanded,  with  Instructions  to 
the  lower  court  to  grant  an  injunction,  as 
prayed  for,  against  all  of  the  respondents, 
and  against  all  other  persons  acting  by, 
through,  or  under  them,  and  for  nominal 
damages,  and  for  the  costs  In  this  court,  as 
well  as  in  the  court  below. 

MAIN,  WEBSTEK,  MORRIS,  and  PAR- 
KER, JJ.,  concur. 

HOLCOMB,  J.  (dissenting).  The  good  faith 
of  the  strike  in  this  controversy  Is  not  in 
question.  An  examination  of  the  decree  set 
forth  in  the  majority  opinion  shows  that  all 
malevolent,  Intimidating,  and  coercive  acts 
were  enjoined.  Under  the  terms  of  the  de- 
cree, there  could  be  no  congregating  about, 
and  no  intimidation,  coercion,  or  annoyance 
of  either  employes  or  prospective  employes 
or  patrons  of  the  places  of  business. 

This  case  was  tried  on  facts,  and  the  facts 
and  tbe  law  support  the  decree  entered. 
Notwithstanding  what  was  said  in  Jensen  v. 
Cooks'  and  Waiters'  Union,  39  Wash.  531,  81 
Pac.  1069,  4  L.  R.  A.  (N.  S.)  302,  where  was 
sustained  a  complaint  which,  among  other 
things,  alleged  congregating  about  the  busi- 
ness entrance,  and  illegal,  coercive,  and  in- 
Umidative  acts,  and  injuries  and  damages 


resulting  therefrom,  and' although  the  court 
in  passing  upon  the  allegations  of  the  com- 
plaint made  the  observations  Quoted  in  the 
majority  opinion,  those  observations  were  not 
entirely  pertinent  to  the  question  there  in- 
volved, weie  not  necessary,  and  part  of  them 
are  manifestly  mere  obiter. 

The  law  and  the  equities  of  this  case  seem 
to  me  to  be  settled  by  the  very  great  weight 
of  authority  contrary  to  the  decision  of  the 
majority.  One  of  the  leading  cases  on  this 
question,  and  one  which  has  been  often  cited 
by  other  courts,  is  that  of  Karges  Furniture 
Co.  V.  Amalgamated  Woodworkers'  Local  Un- 
ion No.  131  et  al.,  185  Ind.  421,  75  N.  E.  877, 
2  L.  R.  A.  (N.  S.)  788,  6  Ann.  Cas.  829.  In 
that  case,  as  a  threshold  proposition,  it  was 
held  that  a  trade  union,  consisting  of  an  un- 
incorporated association  of  artisans,  cannot 
be  sued  in  its  company  name,  in  the  absence 
of  statute  authorizing  it,  but  must  be  sued  in 
the  name  of  all  the  individual  members 
thereof.  In  this  state  we  have  no  statute 
authorizing  voluntary  associations  either  to 
sue  or  to  be  sued,  and  hence  these  unions 
were  not  proper  parties  to  this  suit,  and 
could  not  be  held  liable  either  generally  or 
for  the  costs.  The  principal  proposition  de- 
termined in  that  case  was,  as  stated  in  the 
syllabus: 

'.'Members  of  a  trade  union,  consisting  of  em- 
ployes under  no  contractual  restraint  may  law- 
fully combine  and  by  prearrangement  quit  their 
employment  in  a  body,  to  secure  from  their  em- 
ployers an  advance  in  wages,  sliorter  hours,  or 
any  other  legitimate  benefit,  though  they  know 
at  the  time  that  auch  action  wiU  be  attended 
with  injury  to  their  employers'  business,  pro- 
vided tbe  strike  is  carried  on  in  a  lawful  man- 
ner and  free  from  force,  intimidation,  and  false 
representation." 

''A  trade  union  during  a  strike  may  appoint 
pickets,  or  a  committee,  to  visit  tbe  vicinity 
of  factories,  to  take  note  of  tbe  persons  employ- 
ed, and  secure  by  lawful  means  their  names 
and  places  of  residence,  for  the  purpose  of  peace- 
ful visitation  and  solicitation  by  means  other 
than  threats,  intimidation,  etc." 

In  tbe  course  of  the  decision  in  that  case 
these  observations  were  made: 

"A  tradesman,  singly  or  in  combination  with 
others,  may  lawfully  advertise  his  goods,  or  un- 
dersell, solicit,  and  win  the  customers  of  his 
rival,  knowing  that  he  is  thereby  ruining  tbe 
latter's  business.  This  is  competition,  and  is 
what  tbe  law  commends  as  'the  life  of  trade.' 
In  such  case  one  loses  his  property  by  the 
acts  of  his  neighbor,  but  it  is  damnum  alwque 
injuria.  But  the  contest  must  be  a  fair  and 
honest  one.  If  the  same  tradesman,  singly  or 
with  others,  advertises  his  goods,  or  undersells, 
solicits,  and  wins  away  the  customers  of  his 
rival  by  false  representations,  intimidation,  or 
artifice,  not  to  better  himself,  but  to  injure  his 
rival,  he  has  committed  an  actionable  wrong. 
[Authorities.]  •  ♦  ♦  Whatever  one  man  may 
do,  alt  men  may  do;  and  what  oil  may  do  singly 
they  may  do  in  concert,  if  the  sole  purpose  of 
the  combination  is  to  advance  the  proper  inter- 
ests of  tbe  members,  and  it  is  conducted  in  a 
lawful  manner.  [Authorities.]  •  •  •  It  is  ar- 
gued that  the  maintenance  of  pickets  at  the 
plaintiff's  factory  was  an  unlawful  interference 
with  its  business,  and  that  tbe  appointment,  in- 
struction, and  the  receiving  of  daily  reports 
from  such  pickets  constituted  all  particinnting 
members  of  the  union  civil  conspireSsrs.    Wbelh- 
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er  picketing  is  lawful  or  unlawful  depends  in 
each  particular  case  upon  the  conduct  of  the 
pickets  themselves.  •  •  •  Under  no  circum- 
stances have  pickets  the  right  to  emplo;^  force, 
menaces,  or  intimidation  of  an;  kind  m  their 
efforts  to  induce  nonstriking  worlcmen  to  quit, 
or  to  prevent  those  about  to  take  the  strikers 
places  to  refrain  from  doing  so ;  neither  have 
they  the  right,  as  pickets  or  otherwise,  to  as- 
semble about  the  working  place  in  such  num- 
bers or  in  such  manner  as  to  impress  workmen 
employed,  or  contemplating  employment,  with 
fear  and  intimidation.  [Authorities.]  *  *  * 
l^e  law,  having  granted  workmen  the  right  to 
strike  to  secure  better  conditions  from  their 
employers,  grants  them  also  the  use  of  those 
means  and  agencies,  not  inconsistent  with  the 
rights  of  others,  that  are  necessary  to  make  the 
strike  effective.  This  embraces  the  right  to 
support  their  contest  by  argument,  persuasion, 
and  such  favors  and  accommodations  as  they 
have  within  their  control.  The  law  will  not  de- 
prive endeavor  and  energy  of  their  just  reward, 
when  exercised  for  a  legitimate  purpose  and  in 
a  legitimate  manner.  [Authorities.]  *  *  • 
The  decided  cases  are  not  in  harmony  with  re- 
spect to  the  right  to  persuade,  but  the  clear 
weight  of  authority  is  to  the  effect  that  so  long 
as  a  moving  party  does  not  exceed  his  absolute 
legal  rights,  and  so  does  not  invade  the  abso- 
lute riglits  of  another,  be  may  do  as  he  pleases, 
and  may  persuade  others  to  do  like  him.  [Au- 
thorities.]'^ 

In  Iron  Moulders'  Union  t.  Allls-Cbalmers 
Co.,  166  Fed.  45,  01  C.  O.  A.  631,  20  L.  K.  A. 
(N.  S.)  315,  decided  by  the  Circuit  Court  of 
Appeals  of  the  Seventh  Circuit  (Grosscup, 
Baker,'  and  Seaman,  Judges),  portions  of  a 
decree  entered  by  the  District  Judge  below, 
enjoining  the  members  of  the  union  from  In 
any  manner  directly  interfering  with,  hinder- 
ing, obstructing,  or  stopping  the  business  of 
complainant,  or  its  agents,  servants,  or  em- 
ployes In  the  maintenance,  conduct,  manage- 
ment, or  operation  of  its  business,  and  en- 
joining them  from  using  persuasion,  and 
from  enforcing,  maintaining,  or  aiding  in  il- 
legal boycott  against  the  company,  its  agents, 
or  employes,  and  from  endeavoring  to  Illegal- 
ly induce  people  not  to  deal  with  the  com- 
pany, its  agents  and  employes,  were  among 
other  things  In  the  decree  vacated;  and  a 
provision  of  the  decree  enjoining  the  strikers 
from  congregating  upon  or  about  the  com- 
pany's premises,  or  the  sidewalk,  streets, 
alleys,  or  approaches  adjoining  or  adjacent 
to  or  leading  to  the  premises,  and  from 
picketing  the  complainant's  places  of  busi- 
ness, etc.,  was  modified  by  the  Circuit  Court 
of  Appeals,  so  as  to  provide  only  for  injunc- 
tion against  such  congregating  in  such  places 
and  picketing  in  a  threatening  or  intimidat- 
ing manner.  The  court  quoted  with  approval 
the  Karges  Furniture  Co.  Case  above  cited, 
and  a  great  number  of  other  cases  by  both 
state  and  federal  courts,  and  In  the  course  of 
the  decision  oliserved: 

"But  attempts  to  injure  each  other,  by  co- 
ercing members  of  society  who  are  not  directly 
concerned  in  the  pending  controversy  to  make 
raids  in  the  rear,  cannot  be  tolerated  by  organ- 
ized society,  for  the  direct,  the  primary,  attack 
is  upon  society  itself.  And  for  the  enforcement 
of  these  mutual  rights  and  restraints  organized 
society  offers  to  l>oth  parties,  equally,  ail  the  in- 
strumentalities of  law  and  of  equity.    Witli  re- 


spect to  picketing,   as  well  as  persuasion,  we 
think  the  decree  went  beyond  the  line." 

The  above  case  was  followed  but  very  re- 
cently in  Tri-City  Cent  Trades  ConncU  t. 
American  Steel  Foundries  (In  the  CTrcult 
Court  of  Api)eals,  Seventh  Circuit,  decided 
December  6,  1916)  238  Fed.  728,  isr  C.  C.  A 
578.  In  the  course  of  this  decision  these  ar- 
guments were  made: 

"The  right  to  strike  to  secure  higher  wages 
and  improved  conditions  of  labor  is  too  firmly 
pstablished  to  necessitate  further  elucidation. 
From  the  record  here  we  can  reach  no  other  con- 
clusion than  that  the  object  of  .this  strike  was  to 
secure  for  plaintiff's  employe's  the  November 
wage  scale  of  the  nnion.  Nothing  appears  in 
the  record  to  indicate  that  this  was  not  in  good 
faith,  or  to  raise  tlie  suspicion  that  the  strike 
was  a  mere  cloak  to  cover  a  deliberate  purpose 
to  interfere  with  the  plaintiff's  conduct  of  its 
business,  or  to  injure  and  destroy  its  business 
and  property.  The  purpose  being  lawful 
*  *  *  picketing  may  be  employed,  as  this 
court  has  held     •    •    ♦" 

— citing  and  quoting  the  Allls-Chalmers  Cas& 
It  was  concluded  that: 

"In  so  far  as  the  decree  restrains  all  picket- 
ing and  all  persuasion  and  all  interference  with 
the  plaintiff^s  free  and  unrestrained  control  of 
its  plant  and  the  operation  of  its  business,  it 
transcends  the  limit  of  proper  restraint,  and 
should  be  modified,  so  as  to  eliminate  therefrom 
any  restraint  of  defendants  from  doing  lawful 
acts  as  indicated  herein." 

It  was  ordered  that  the  decree  be  modified 
to  conform  to  the  decree  In  the  Allls-Cbal- 
mers Case.  The  opinion  in  the  above  case 
cited  the  following  cases  and  authorities  In 
suptwrt  of  these  views:  AUls-Chalmers  Case, 
supra;  Karges  Furniture  Co.  Case,  supia; 
Labatt,  Master  &  Servant,  vol.  7,  p.  8364; 
Everett  v.  Typo.  Union,  105  Va.  188,  53  S.  B. 
273,  5  Ij.  R.  A.  (N.  S.)  792,  8  Ann.  Cas.  798; 
In  re  Heffron,  179  Mo.  App.  639,  162  S.  W. 
652;  Jones  v.  Maher,  62  Misa  Rep.  388,  119 
N.  Y.  Supp.  180;  Jones  v.  Van  Winkle,  131 
Ga.  336,  62  S.  E.  236,  17  L.  R.  A.  (S.  S.)  848, 
127  Am.  St.  Rep.  235 ;  Pope  Motor  Car  Co.  v. 
Keegan  (C.  C.)  150  Fed.  148.  See,  also, 
Foster  v.  Retail  Clerks',  etc,  Ass'n,  39  Mlsa 
Rep.  48,  78  N.  Y.  Supp.  860;  Butterick  Pub. 
Co.  v.  Typographical  Union,  50  Misc.  Rep.  1, 
100  N.  Y.  Supp.  292;  Searle  Mfg.  Co.  t. 
Teny,  56  Ml.sc.  Rep.  265,  106  N.  Y.  Supp.  438; 
Gray  t.  Building  Trades  Council,  91  Minn. 
171,  97  N.  W.  663,  63  L.  R.  A.  753,  103  Am. 
St.  Rep.  477,  1  Ann.  Cas.  172;  Minnesota 
Stove  Co.  V.  Cavanaugh,  131  Minn.  458,  156 
N.  W.  638;  Beaton  v.  Tarrant,  102  111.  App. 
124;  J.  F.  Parkinson  Co.  v.  Building  Trades 
Council,  154  Cal.  581,  98  Pac.  1027,  21  L.  R. 
A.  (N.  S.)  550,  16  Ann.  Cas.  1165;  Lindsay  & 
Co.  V.  Montana  Federation  of  Labor,  37 
Mont  264,  96  Pac.  127,  18  L.  R.  A.  (N.  S.) 
707, 127  Am.  St  Rep.  722.  All  these  decisions 
are  by  courts  of  very  high  repute  and  au- 
thority. 

Upon  the  reasoning  of  the  foregoing  au- 
thorities, I  am  Impelled  to  dissent  from  the 
majority  opinion,  and  to  hold  that  the  decree 
of  the  lower  court  should  in  all  respects  be 
afBrmed. 
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CHADWICK,  J.  I  am  not  prepared  to  ad- 
mit, as  suggested  In  the  dissenting  opinion, 
that  "the  law  and  equities  of  this  case  have 
been  settled  by  the  great  weight  of  author- 
ity" in  favor  of  the  respondents.  There  are 
some  cases  holding  that  picketing,  so  long  as 
It  does  not  partake  of  the  character  of  an  ac- 
tive intimidation  by  word,  or  force  of  arms. 
Is  lawful,  but  the  trend  of  all  modem  author- 
ity is  to  the  contrary;  for,  from  the  very 
nature  of  things,  a  court  cannot  say  to  men 
nursing  grievances  that  thus  far  thou  shalt 
go  with  the  law  In  thine  own  hands  and  no 
further.  To  so  hold  makes  the  law  as  weak 
as  human  nature  is  when  acting  under  the 
passion  of  niuibers,  whereas  it  should  be 
fixed  in  Its  principles,  without  compromise  as 
to  degree,  when  applied  to  a  like  state  of 
facts.  No  court  can  lay  down  a  rule  fixing  a 
boundary  where  the  right  ends  and  wrong 
begins,  when  the  facts  are  not  in  being  and 
acts  are  prospective  and  within  the  keeping 
of  men  who  are  acting  upon  their  own  Judg- 
ment of  the  limit  of  their  authority,  albeit 
tbey  are  nominally  moving  under  an  order 
of  the  court 

The  Jensen  Case  settles  this  controversy; 
but,  if  It  were  not  so,  there  Is  sufficient  au- 
tborlty  to  be  found  In  Jones  v.  Leslie,  61 
Wash.  107,  112  Pac.  81,  48  Ii.  R.  A.  (N.  S.) 
893,  Ann.  Cas.  1912B,  1158.  In  that  case  we 
bave  the  same  case  presented  from  the  side 
of  the  employe.  We  held  that  an  employer, 
■who  had  discharged  a  workman,  could  not 
blacklist  his  employe.  When  an  employer 
assumes  to  take  the  law  In  his  own  hands, 
and  to  say  to  the  employing  world  that  the 
one  whom  he  has  discharged  has  offended  In 
some  way  against  him,  and  for  that  reason 
alone  should  not  be  employed  by  others,  his 
act  is  declared  to  be  violative  of  the  "sense 
of  right  and  Justice."  The  court,  speaking 
through  Judge  Dunbar,  whose  broad  concep- 
tion of  the  rights  of  men  was  never  ques- 
tioned, said: 

"This  presents  a  case  here  which  is  purely  a 
question  of  law.  It  would  be  well  to  remember, 
in  the  beginning,  that  it  is  fundamental  that  a 
man  has  a  right  to  b«  protected  in  his  property. 
This  was  the  doctrine  of  the  common  law — is, 
and  always  has  been,  the  law  in  every  civilized 
nation.  It  is,  of  necessity,  one  of  the  fundamen- 
tal principles  of  government ;  the  protection  of 
property  being  largely  one  of  the  objects  of 
government  For  the  protection  of  life,  liberty, 
and  property,  men  have  yielded  up  their  natural 
rights  and  established  governments.  Is,  then, 
the  right  of  employment  in  a  laboring  man  prop- 
erty? That  it  is,  we  think,  cannot  be  ques- 
tioned. The  property  of  the  capitalist  is  his 
gold  and  silver,  his  bonds,  credit,  etc.,  for  in 
these  he  deals  and  makes  his  living.  For  the 
same  reason,  the  property  of  the  merchant  is 
bis  goods.  And  every  man's  trade  or  profession 
is  his  property,  because  it  is  his  means  of  live- 
lihood, because,  through  its  agency,  he  maintains 
himself  and  family,  and  is  enabled  to  add  his 
share  towards  the  expenses  of  maintaining  the 
government.  Can  it  be  said,  with  any  degree  of 
sense  or  justice,  that  the  property  which  a  man 
has  in  his  labor,  which  is  the  foundation  of 
all  property,  and  which  is  the  only  capital  of 
so  large  a  majority  of  the  citizens  of  our  coun- 
try, is  not  property,  or,  at  least  not  that  char- 


acter of  property  which  can  demand  the  boon 
of  protection  from  the  government?  We  think 
not.  To  destroy  this  property,  or  to  prevent  one 
from  contracting  it  or  exchanging  it  for  the  ne- 
cessities of  life,  is  not  only  an  invasion  of  a  pri- 
vate right  but  is  an  injury  to  the  public,  for 
It  tends  to  produce  pauperism  and  crime.  This 
relief  has  been  granted  to  employers  in  many 
forms.  Workmen  have  been  enjoined  from  col- 
lecting about  the  employer's  place  of  business 
for  the  purpose  of  ridiculing  his  employes,  with 
a  view  of  causing  them  to  stop  work ;  and  many 
other  demonstrations  of  the  same  character  and 
purpose  have  been  enjoined,  of  course,  on  tho 
theory  that  it  was  an  unlawful  act  To  deny 
the  same  relief  to  the  employ^  under  similar  cir- 
cumstances would  be  a  reproach  to  the  law. 
•  •  •  It  is  an  excellent  rule  of  action  to  re- 
frain from  interference  with  the  affairs  of  oth- 
ers, and  especially  if  the  motive  actuating  such 
interference  is  to  work  injury  to  others." 

That  statement  of  the  law  is  enough  to 
close  this  controversy.  Picketing  Is  notice  to 
the  world  that  organized  labor  has  blacklisted 
an  employer.  If  it  be  wrong  for  the  employer 
to  take  from  the  one  who  labors  his  capital, 
which  Is  his  right  to  otter  his  services  In  the 
market  for  labor.  It  is  equally  as  wrong  for  the 
laborer,  acting  either  Individually  or  collec- 
tively, whether  by  peaceful  or  violent  meth- 
ods (for  experience  teaches  us  that  either 
way  Invites  breaches  of  the  peace),  to  take 
from  the  employer  the  right  to  pursue  bis 
business  unrestrained,  so  long  as  be-  does  not 
violate  the  law  of  the  land,  ^he  gist  of  the ' 
case  does  not  He  In  the  manner  In  which  ei- 
ther side  proceeds  to  redress  Its  wrongs,  but 
the  test  Is  to  be  found  in  answer  to  the  ques- 
tion whether  under  any  set  of  circumstances 
a  court  of  equity  should  affirm  the  ex  parte 
Judgment  of  a  person  or  body  of  men  acting 
extrajudicially,  and  put  in  his  hand,  or  their 
hands,  whether  employer  or  employe,  a  rov- 
ing commission  to  go  out  and  redress  a 
wrong,  either  real  or  fancied,  in  their  own 
way. 

Barring  a  few  of  the  cases  referred  to  In 
the  minority  opinion,  I  know  of  no  instances 
In  the  history  of  Jurisprudence  where  it  has 
ever  been  contended  that  a  man,  whoever  and 
whatever  he  may  be,  could  be  harassed  at 
the  will  of  another,  whose  sole  right  to  Inter- 
fere with  the  lawful  conduct  of  that  other 
rested  In  a  difference  of  opinion  upon  a  ques- 
tion which  the  law  had  not  assumed  to  settle 
or  define.  Take  the  case  at  bar :  Appellants 
were  observing  the  laws  of  the  land  and  of 
the  unions.  They  employed  union  labor  and 
paid  union  wages.  Because  they  refused  to 
discharge  a  cook,  who  had  been  vouched  for 
by  the  union,  but  who  was  delinquent  in  bis 
dues  to  It  they  are  condemned  as  unfair,  they 
are  blacklisted,  their  place  is  picketed,  their 
peace  Is  molested,  and  their  business  serious- 
ly interrupted  and  Impaired.  To  do  these 
things  is  the  purpose  of  the  respondents,  thus 
coercing  obedience  to  their  demands,  upon 
penalty  of  ruin.  This  can  be  as  effectually 
done  by  the  so-called  "peaceful"  method  as 
by  violence.  In  the  Jones  Case  the  employer 
did  no  more  than  to  peacefully  "notify"  and 
"threaten"  to  withdraw  patronage. 
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Appellants'  offense  seems  to  t)e  that  they 
have  refused  to  make  of  themselres  agents 
for  the  collection  of  dnes.  The  right  of  the 
union  to  compel  one  of  Its  own  members  to 
pay  dues  may  be  admitted;  but  it  does  not 
follow  that  It  can  compel  another  to  become 
a  party,  either  directly  or  indirectly,  to  its 
inteiual  controversies,  or  condemn  Mm  by 
star  chamber  methods,  or  by  Judgments  ren- 
dered in  Its  secret  councils.  Upon  such  meth- 
ods the  law,  which  is  no  more  than  the  ex- 
pression of  that  fairness  which  should  exist 
between  man  and  man,  ought  to  frown.  We 
have  condemned  trial  and  condemnation  by 
the  employer;  by  the  same  rule  we  are  bound 
to  condemn  trial  and  condemnation  by  the 
employe.  The  .Tones  Case  is  a  complete  an- 
swer to  the  argument  put  forth  In  the  minor- 
ity opinion,  an'd  emphasizes  the  fact  that 
neither  the  employer  nor  the  laborer  can  take 
the  law 'in  his  own  bands;  that  if  the  one 
comes  to  this  court,  seeking  to  restrain  the 
other,  he  must  in  turn  submit  to  the  same 
rule  when  his  adversary  conies  asking  for 
the  Injunctive  processes  of  the  court.  This 
is  but  another  way  of  saying  that  legal  prin- 
ciples apply,  without  reference  to  the  call- 
ing or  occupation  of  men.  In  more  homely 
but  more  expressive  phrase,  "  it  is  a  poor  rule 
that  won't  work  both  ways." 

"To  deny  the  same  relief  to  the  employ^  [em- 
ployer] under  similar  drcumstances  would  be 
a  reproach  to  the  law."    Jones  v.  Leslie,  svpra. 

ELLIS,  O.  J.  The  authorities  generally  on 
the  questltm  here  presented  are  hopelessly  di- 
vided. But  the  question  is  no  longer  an  open 
one  in  this,  state.  There  is  no  material  dif- 
ference between  the  facts  established  by  the 
proofs  here  and  those  admitted  by  the  deraui^ 
rer  In  the  cases  of  Jensen  v.  Cooks'  and  Walt- 
ers' Union,  39  Wash.  631,  81  Pac.  1069,  4  h. 
R.  A.  (N.  S.)  Z02.  As  I  read  it,  this  decision 
Is  in  perfect  accord  with  that  in  the  Jensen 
Case.  To  me  it  seems  that  the  two  cases  can- 
not be  soundly  distinguished  either  in  law  or 
in  fact  So  long  as  that  decision  stands,  it 
is  binding  on  this  court. 

I  am  therefore  constrained  to  concur  with 
the  majority. 

FULLERTON,  J.  I  concur,  for  the  reason 
stated  by  Chief  Justice  ELLIS. 


<B0  Utab,  70) 

CORAT  V.  PERRY  IRR.  CO.    (No.  30650 

(Supreme  Court  of  Utah.     June  26,  1917.) 

1.  Corporations  «=998— Issue  of  Cebthti- 
CATES— Wrongful  RetosaI/— Plkadino. 
A  complaint  alleging  that  plaintiff's  intes- 
tate subscribed  for  stock  in  defendant  corpo- 
ration, fully  paid  therefor  by  delivering  to  it  a 
quitclaim  deed,  and  that  d^endant  on  demand 
refused  to  issue  or  deliver  stock  certificate  to 
plaintiffs  intestate,  or  to  plaintiff  as  her  ad- 
ministrator, states  a  cause  of  action,  though  it 
does  not  allege  specifically  that  plaintiff's  in- 
testate was  entitled  to  stock,  or  character  and 
amount  of  consideration  paid  therefor,  or  that 


she  was  entitled  to  certificate  demanded,  where 
it  alleges  facts  from  which  conduaion  as  to  ex- 
istence of  these  essential  elements  is  irresistible. 
[Ed.  Note.— For  other  cases,  see  CiN^wrations, 
Cent  Dig.  |{  43&-143.1 

2.  CoRFOaATiONB  «=»98  —  Issue  or  Ccbtiit> 
OATB— WaoNaFui.  Rkfubai/— Acnow. 

An  action  for  damages  will  lie  for  the  -wrong- 
ful  withholding  by  a  corporation  of  a  stock 
certificate,  in  view  of  Comp.  Laws.  1907,  i  530, 
recognizing  the  use  of  stock  oertificates  as 
mumments  of  title,  and  the  form  of  action  is 
Immaterial,  if  complaint  shows  plaintill  entitled 
to  any  remedy  legal  or  eqnitable.^ 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  436^43.] 

3.  EXEOUTOBS  AND   Aduinistratobs  ®=942&— 

OoLUEcnoN  OF  Assets— Power  to  Sue. 
Under  Comp.  Laws  1907,  {}  3912,  3916,  re- 
lating  to  collection  of  assets,  an  administrator 
may  demand  of  corporation  stock  to  which  in- 
testate was  entitled,  or  bring  action  for  damages 
for  its  failure  to  issue  stock. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §1  1663.  1665.] 

Appeal  from  District  CJonrt,  Weber  Coan- 
ty;  A.  W.  Agee,  Judge. 

Action  by  L.  L.  Coray,  as  administrator  of 
the  estate  of  Mary  J.  Allred,  deceased, 
against  the  Perry  Irrigation  Company. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

George  Halverson,  of  Ogden,  for  appellant 
John  G.  Willis,  of  Ogden,  for  respondent 

THURMAN,  J.  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  (rf  ac- 
tion? That  is  the  only  issue  presented  by 
this  apiieal.  Paragraphs  1  and  ti  of  tbe  com- 
plaint allege  the  capacity  of  the  plaintUI  as 
administrator  of  the  estate  of  Mary  J.  All- 
red,  deceased  and  also  the  corporate  existence 
of  the  defendant  The  complaint  then  pro- 
ceeds: 

"&)  That  the  said  Mary  J.  Allred,  at  the  time 
of  the  incoimoration  of  said  defendant  sub- 
scribed for  28  shares  of  its  capital  abo&k,  and 
that  at  the  time  of  said  subscription  die  folly 
paid  said  defendant  for  said  sBaree  of  stock 
by  the  execution  and  delivery  to  it  of  a  certain 
quitclaim  deed;  that  said  defendant  failed  and 
neglected  during  tbe  lifetime  of  the  said  Mary 
J.  Allred  to  issue  to  her  its  certificate  evi- 
dencing her  ownership  of  said  shares  of  its 
capital  stock,  and  has  ever  since  neglected  and 
failed  to  issue  the  same  to  her,  or  to  her  legal 
representatives;  that  this  plaintiff,  since  his 
appointment  and  qualification  as  administrator 
as  aforesaid,  demanded  of  said  defendant  to  is- 
sue its  certificate  of  stock  for  said  shares  to 
t  jm  as  administrator  as  aforesaid,  and  to  deliver 
the  same  to  him,  and  that  he  made  such  de- 
mand on  or  about  the  24th  day  of  February, 
1916,  but  notwithstanding  the  subscription 
aforesaid,  and  notwithstanding  the  demand  of 
this  plaintiff  as  aforesaid,  said  defendant  refus- 
ed to  issue  or  deliver  such  certificate  to  the 
plaintiff,  or  any  other  person,  and  still  refuses 
so  to  do;  that  said  stock  was  at  the  time  of 
said  refusal,  and  still  is,  (^  the  reasonable 
value  of  $125  per  share,  or  an  aggregate  value 
of  $3,250."     (Prayer  for  judgment) 

The  defendant  Interposed  a  g«ieral  de- 
murrer to  the  complaint,  which  was  sustain- 
ed. The  plalnttfT  elected  to  stand  upon  hia 
complaint,  whereupon  the  court  entered  Jndg- 


4=9Por  other  cases  see  same  topic  and  KBY-NUMRICR  In  all  Ke7-Numberad  Diaasts  and  iBdesM 
>  Kubn  V.  HcAlUster.  1  Utah.  274.  affirmed  W  C.  S.  87,  24  L.  Bd.  61S.       • 
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ment  dlsmUslng  the  action.  Plaintiff  appeals 
to  tbls  court,  and  assigns  these  proceedings 
as  error. 

The  complaint  is  brief  and  inartlflciaL  It 
Is  not  as  compiehenslve  and  complete  as  is  re- 
qolred  by  the  models  of  good  pleading,  but 
the  question  we  have  to  consider  is:  Does  it 
state  facts  snfDcient  to  constitute  a  cause  of 
actlwi?  The  allegaticms  as  to  the  capacity 
of  the  plaintiff  and  the  corporate  existence 
of  the  defendant  are  unexceptionable.  The 
c<Hnplaint,  in  effect,  states  that  plaintifTs 
littestate,  at  the  time  of  the  incorporation  of 
the  defendant,  subscribed  for  26  Shares  of 
its  capital  stock,  and  fully  paid  defendant 
therefor  by  delivering  to  It  a  certain  quit- 
claim deed ;  that  the  defendant,  during  the 
lifetime  of  plaintiff's  intestate,  failed  and 
neglected  to  deliver  to  her  a  certificate  evi- 
dencing her  ovrnershlp  of  said  stock,  and  like- 
wise neglected  and  failed  to  issue  a  certifi- 
cate to  her  legal  representatives ;  that  plain- 
tiff, after  his  appointment  and  qualification 
as  administrator,  as  such  demanded  of  de- 
fendant that  it  Issue  to  him,  as  administra- 
tor, a  certificate  for  said  shares;  and  that 
the  defendant  refused  to  issue  or  deliver 
said  certificate  to  the  plaintiff,  or  any  other 
person,  and  stiU.  refuses  so  to  do.  Plaintiff 
then  alleges  the  value  of  the  stock,  and  de- 
mands Judgment  for  damages  and  costs.  All 
of  these  allegations  are  admitted  by  the  de- 
murrer. 

[1]  It  is  true  the  complaint  falls  to  allege 
In  specific  terms  that  plaintiff's  intestate  was 
entitled  to  the  shares  of  sto(^,  or  the  charac- 
ter and  amount  of  the  consideration  paid 
therefor,  or  that  she  was  entitled  to  the  cer- 
tificate demanded.  These  are  the  points 
wherein  the  complaint  is  inartifldal,  but  it 
does  allege  facts  from  which  the  conclusion 
Is  irresistible  as  to  the  existence  of  these 
essential  elements.  She  was  entitled  to  a 
certificate  because  she  had  subscribed  for 
the  same  and  paid  therefor  in  full.  It  mat- 
ters not  what  was  represented  by  the  quit- 
claim  deed,  If  it  was  in  fact  full  payment  for 
the  stock  as  alleged  in  the  complaint 

[2]  It  is  a  matter  of  common  knowledge 
— ^In  fact,  it  is  a  fundamental  feature  of  the 
law  of  corporations — that  certificates  of  stock 
are  issued  for  shares  that  are  fully  paid  tor, 
and  that  these  certificates  are  evidence  of 
ownership  of  capital  stock  in  the  corporation. 
They  may  be  transferred  by  indorsement 
ftom  one  person  to  another,  and  pass  current 
in  the  cmnmnnity  for  what  they  purport  to 
be.  They  are  not  only  valuable  as  muniments 
of  title,  but  for  convenience  in  numerous  ways 
In  the  transaction  of  business.  Certainly, 
to  deprive  the  owner  of  shares  of  a  certifi- 
cate already  issued,  or  to  withhold  from 
him  a  certificate  to  which  he  is  entitled,  is 
a  wrong  for  which  a  court  of  competent  ju- 
risdiction, in  a  pro];>er  proceeding,  will  award 
adequate  relief.  Section  330,  Comp.  Laws 
Utah  1907,  declares  capital  stodc  of  corpora- 
166  P.-43 


tions  to  be  personal  property  and  recognizes 
the  use  of  stock  certificates  as  muniments  of 
title,  and  provides  for  the  transfer  thereof 
from  one  person  to  another.  It  recognizes 
the  quasi  negotiable  cbaractw  of  such  in- 
struments, and  where  the  proi»erty  represent- 
ed by  the  certificates  is  of  considerable  value, 
as  shown  by  the  complaint  in  this  case,  the 
certificate  Itself  has  a  i>ecuniary  value  sep- 
arate and  distinct  from  the  value  of  the 
shares  It  represents.  As  we  understand  the 
law  relating  to  a  case  of  this  kind,  the  wrong- 
ful withholding  of  a  certificate  of  stock  is 
equivalent  to  a  conversion  of  the  stock  Itself, 
and  may  be  so  treated  by  the  owner. 

WhUe  the  issue  presented  by  this  appeal 
is  simple,  and  exceedingly  so,  appellant  and 
respondent  seem  to  be  at  variance  in  their 
understanding  as  to  what  the  subissues  are 
In  determining  the  principal  or  main  issue. 
Appellant  seems  to  think  the  main  question 
is  whether  or  not  It  is  an  action  for  conver- 
sion, and  whether  or  not  that  is  the  proper 
remedy.  Respondent  insists  that  the  ques- 
tion before  the  court  is  one  of  pleading,  and 
not  the  propriety  of  a  selected  remedy.  As 
to  the  form  of  the  action,  it  is  wholly  im- 
material under  the  issues  presented.  This 
court,  in  a  case  in  nearly  every  respect  sim- 
ilar to  the  case  at  bar,  used  the  following 
language: 

"It  is  not  necessary  for  us  to  consider  that 
this  is  an  acti<»  of  trover,  and  that  trover  is  not 
the  proper  remedy.  To  do  so  would  be  to  tie 
the  pleadings  down  again  to  set  forms.  Some 
of  the  language  used  may  be  that  used  in  trover, 
but  some  certainly  is  not,  and  it  matters  very 
little,  under  the  practice  act,  whether  the  lan- 
guage used  be  that  belonging  to  the  form  of 
one  action  or  another,  or  to  no  form  of  action. 
The  material  question  is:  Do  the  facts  stated 
show  the  plaintiff  entitled  to  any  remedy,  legal 
or  equitable?  If  so,  then  the  court  could  not 
say  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  Kuhn  v. 
McAllister,  1  UUh,  274. 

In  the  case  Just  cited  the  plaintiff  brought 
his  action  for  the  conversion  of  shares  of 
stock  in  8  mining  corporation.  Judgment  in 
the  court  below  was  entered  against  defend- 
ant by  default.  Defendant  appealed,  and  In 
this  court  contended  that  the  complaint  did 
not  state  facts  sufiicient  to  constitute  a  cause 
of  action.  The  old  common-law  doctrine  was 
invoked  that  shares  of  stock  in  a  corporation, 
being  Incorporeal  and  Intangible,  are  not  the 
subject  of  conversion,  and  that  therefore 
trover  would  not  lie  That  was  the  principal 
contention ;  and  in  disposing  of  it  this  court 
used  the  language  above  quoted.  The  case 
is  also  authority  for  the  proposition  that 
shares  of  stock  in  a  corporation  are  the  sub- 
ject of  conversion,  and  that  that  form  of  ac- 
tion will  lie.  That  case  was  affirmed  by  the 
Supreme  Ck>urt  of  the  United  States,  96  U. 
S.  87,  24  L.  Ed.  615. 

We  do  not  know  that  the  totm  of  action  in 
this  case  is  seriously  questioned ;  but  it  may 
be  stated  generally  that  the  modem  authori- 
ties are  almost  a  unit  in  holding  that  shares 
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of  stock  In  a  corporation  may  be  the  sub- 
ject of  conversion,  or  the  wrongful  withhold- 
ing thereof  a  breach  of  contract,  and  that  an 
action  at  law  for  damages  is  a  proper  reme- 
dy. We  dte  a  few  leading  authorities  in 
support  of  the  proposition: 

"Where  the  officers  of  a  corporation  refuse 
on  demand  to  issue  a  certificate  to  a  person 
entitled  thereto,  his  appropriate  remedy  is  by 
action  against  the  corporation  for  damages,  or 
in  equity  to  enforce  tiie  issue  and  delivery  of 
the  certificate."  20  A.  &  E.  Ency.  of  Law,  876 ; 
28  A.  &  E.  Ency.  of  Law,  661;  1  Machen,  Corp. 
$  515;  4  Thompson,  Corp.  |  3490  et  seq.;  10 
Cyc.  609,  610. 

In  State  t.  Carpenter,  61  Ohio  St.  83,  37 
N.  E.  261,  46  Am.  St  Rep.  656,  an  Ohio  case, 
the  action  was  mandamus  in  the  court  of 
common  pleas  to  compel  the  ofiBcers  of  a 
corporation  to  issue  certificates  for  shares  of 
stock  that  had  been  subscribed  and  fully  paid 
for.  The  court  rendered  judgment  in  fa- 
vor of  the  defendants,  and  found  further  that 
the  relators  had  an  adequate  remedy  at 
law.  The  case  was  appealed  to  the  circuit 
court,  which  found  that  the  relators  had 
fully  paid  for  the  stock  and  were  entitled 
to  certificates,  but  held  that  the  remedy  was 
in  equity,  and  for  that  reason  refused  the 
•writ  From  this  judgment  the  case  was  ap- 
pealed to  the  Supreme  Court.  In  concluding 
its  opinion  that  court  said: 

"Our  condusion  is  that,  where  the  officers  of 
w  private  corporation,  organized  for  profit,  re- 
fuse, upon  demand,  to  issue  a  certificate  of  stock 
to  a  person  entitled  thereto,  his  appropriate  rem- 
edy is  by  action  against  the  corporation  for 
damages,  or  in  equity  to  enforce  the  issue  and 
delivery  of  the  certificate.  If,  for  any  reason, 
the  one  does  not,  the  other  will,  a£ford  him  a 
plain  and  adequate  remedy,  and  he  may  resort  to 
either  at  his  election.  Mandamus  cannot,  there- 
fore, be  properly  invoked." 

The  last  case  la  dted  specially,  not  only 
because  it  is  in  iH>lnt  in  its  essential  facts, 
but  because  there  is  an  Intimation,  at  least, 
in  the  argument  that  the  court  below  thought 
mandamus  was  a  proper  form  of  action,  and 
for  that  reason  sustained  the  demurrer. 
Let  it,  however,  be  understood,  as  stated,  in 
effect,  in  our  quotation  from  Kuhn  v.  Mc- 
Allister, supra,  that  we  are  not  attempting 
by  this  opinion  to  determine  the  particular 
form  of  action  of  the  present  case,  whether 
a  conversion,  wliich  at  common  law  was  call- 
ed trover,  or  whether  it  is  an  action  for 
damages  arising  from  a  breach  of  contract 
The  .distinction  for  the  purposes  of  this  case 
is  wholly  immaterial.  The  single  question 
is:  Does  the  complaint  state  facts  suflBdent 
to  constitute  a  cause  of  action  for  any  re- 
lief? If  it  does,  the  demurrer  should  have 
been  overruled;  if  not,  the  judgment  of  the 
court  below  was  correct 

[3]  The  contention  of  respondent  that  ap- 
pellant was  not  authorized  to  demand  the 
Btod{  or  bring  an  action  for  damages  is  whol- 
ly without  merit.  The  principal  purpose  of 
appointing  an  administrator  In  probate  mat- 
ters Is  to  preserve  the  estate,  collect  the  as- 


sets, and,  when  necessary,  institute  proceed- 
ings for  the  purpose  of  reducing  the  property 
of  the  estate  to  the  possession  of  the  adminis- 
trator 01  for  other  relief.  Comp.  Laws  1907, 
i  3912  makes  it  the  duty  of  the  administra- 
tor to  take  into  bis  possession  the  pr(^>erty 
of  his  intestate  Section  3915  authorizes  him 
to  maintain  actions  in  court  for  that  purpos*'. 
or  for  other  purposes  when  necessary.  The 
argument  of  respondent  In  this  r^^d  Is  ex- 
ceedingly hypercrltlcaL 

Numerous  veiled  Bug<e8tl<m8  appear  in 
respondent's  brief  relating  to  matters  out- 
side the  record.  It  is,  perhaps,  needless  to 
say  that  such  allusions  and  suggestions  are 
Improper,  and  can  have  no  influence  'what- 
ever upon  the  judgment  of  this  court  In  de- 
termining the  questions  submitted  for  its 
consideration.  It  is  a  fundamental  rule  ot 
practice  that,  as  against  a  general  demurrer, 
a  pleading  should  be  liberally  construed.  Ap- 
plj'ing  that  rule  to  the  present  case,  we  are 
of  the  opinion  that  the  trial  court  erred  In 
sustaining  the  demurrer  and  entering  judg- 
ment dismissing  the  action,  and  for  that 
reason  the  judgment  must  be  reversed. 

The  cause  Is  therefore  remanded  to  the 
district  court  ot  Weber  county,  with  instruc- 
tions to  said  court  to  reinstate  plalntUTs 
complaint,  overrule  the  demurrer  interposed 
thereto,  permit  the  defendant  to  file  an  an- 
swer to  said  complaint  upon  such  terms  as 
may  be  just,  and  proceed  with  the  hearing 
of  said  cause.  Ai^>ellant  to  recover  costs 
on  appeal. 

FRTCK,  C.  J.,  and  McCARTI,  CORFMAN, 
and  GIDEON,  JJ.,  concur. 


(25  Wyo.  17J) 

BOARD  OF  COM'RS  OF  PARK  COUNTY  v. 

BOARD  OP  COM'RS  OF  BIG  HORN 

COUNTY.  (Na  886.) 

(Supreme  Court  of  Wyoming.     July  18,  1917.) 

1.  Counties  «=»1C(2)  —  Formation  of  New 

Counties  —  Appobtionuent  of  iNnsBTEO- 

NESS. 

Comp.  St  1910.  ii  1061-1066,  provides  that 
any  county  fonned  out  oi  territory  taken  or 
detached  from  another  organized  county  shall 
be  liable  for  the  payment  ot  a  just  and  equita- 
ble proportion  of  the  indebtedness  of  such  coun- 
ty. Section  1062  fixes  the  proportion  of  in- 
debtedness to  be  borne  by  the  new  county  at  the 
same  ratio  to  the  whole  amount  aa  the  as- 
sessed value  of  the  real  and  personal  property  of 
the  detached  territory  bears  to  the  assessed 
value  of  the  real  and  personal  property  of  the 
whole  original  county  at  the  last  annual  assess- 
ment made  before  the  establishment  of  the  new 
county.  Section  1065  provides  that  the  pro- 
portion of  the  indebtedness  to  be  borne  by  the 
new  county  is  to  be  determined  after  dedacting 
its  proportion  in  the  same  ratio  of  the  value 
of  all  public  property,  etc.,  of  the  original  coun- 
ty, except  that  any  of  such  public  property 
located  within  the  new  county  may  be  appor- 
tioned, and  its  value  charged  to  the  new  county. 
Section  1064  provides  for  the  apportionment 
proceeding.  Eeld,  that  claims  which  existed  as 
valid   debts  of  the  original  county  on  the  date 
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of  the  organization  of  the  new  county,  although 
not  reiluced  to  judgment  until  after  that  date, 
were  properly  included  as  a  part  o£  the  indebted- 
neivs  of  the  original  county  to  be  apportioned. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  12,  13.] 

2.  Counties  *=»16(2)  —  Fobmatioh  of  New 

Cou:<TIES  —  APPOBTIO^fUENT    07    INDEBTED- 
NERS. 

In  a  proceeding  to  apportion  the  indebted- 
ness of  an  original  county  between  such  county 
and  a  new  county  formed  from  a  part  of  itb 
territory,  claims  existing  as  just  and  valid  debts 
of  the  original  county  on  the  date  of  the  organ- 
ization of  the  new  county,  although  not  reduced 
to  judgment,  could  be  considered  as  a  part  of 
the  indebtedness  to  be  apportioned. 

[Ed.  Note^ — For  other  cases,  see  Coontiea, 
Cent.  Dig.  H  12,  13.] 

3.  CocimES  «=»16(2)— Oboanizatior  of  New 
Countie»— Appobtionment  of  Expenses— 

CONSTBUCTION— "IMMEDIATELT." 

Comp.  St  1910,  {  1063,  requiring  the  com- 
missioners of  an  original  county  from  which  a 
new  county  is  formed  f/i  "immediately"  malte 
their  report  of  indebtedness  to  the  court  for 
apportionment,  does  not  use  the  word  "immedi- 
ately" according  to  the  ordinary  import  of  the 
word  as  "directiy"  or  "without  any  intervening 
time,"  but  rather  as  meaning  "as  soon  as  prac- 
ticable" since  'immediately"  is  a  relative  term 
having  relation  to  the  course  of  business  in 
which  it  is  used  and  may  mean  a  reasonable 
time  in  view  of  the  circumstances  of  the  case. 

[Kd.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §{  12,  13. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Immediately.] 

4.  Evidence  €=5>471  (11)— Opinion   Evidence 

—Admissibility. 
Where  witnesses  stated  the  years  for  which 
taxes  were  due  and  upon  what  classes  of  prop- 
erty they  have  been  levied  and  the  efforts  made 
to  collect  them,  it  was  competent  for  them  to 
state  their  opinion  as  to  the  amount  remaining 
collectible  to  be  considered  in  connection  with 
the  facts  and  given  such  weight  as  they  might 
be  deemed  entitled  to  in  determining  value  for 
the  purpose  of  arriving  at  a  just  and  equitable 
apportionment  of  the  indebtedness  of  the  orig- 
inal county,  as  no  relation  of  debtor  and  cred- 
itor in  any  strict  sense  existed  between  the  orig- 
inal and  new  counties,  and  equitable  principles 
rather  than  technical  rulesT  of  law  are  to  be  ap- 
plied. 

[Kd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2161.] 

6.  Counties  ®=s>16(2)  —  Apportionment  of 
Indebtedness    Between    Ou>    and    Ne\> 
County— Review— Findings. 
As  the  court  found  the  value  of  such  taxes 
to  be  much  in  excess  of  that  reported  by  the  old 
county  and  estimated  by  the  witnesses,  the  find- 
ing will  not  be  disturbed  tiecause  the  witnesses 
improperly  based  their  estimated  value  upon  the 
cost  of  collection. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |g  12,  13.] 

6.  Counties  ®=»1G(2) — Pboceedinos  to  Ap- 
portion   Indebtedness— Evidence—Suffi- 
ciency. 
Kvidence  held  to  sustain  findings  that  the 
library  association  of  the  original  county  at  the 
time  it  executed  a  lease  of  land  for  the  use  of 
a  public  library  was  acting  as  a  corporation  un- 
der Comp.  St  1910,  ;j  l.'J16-1321,  and  that  on 
the  ground  covered  by  the  Iciise  a  library  build- 
•  ing  was  erected,  prior  to  the  date  of  the  forma- 
tion of  a  new  county,  under  tlie  direction  and 
control  of  such  association,  with  funds  derived 
by  gift  in  the  sum  of  ^15,000,  and  that  on  the 
date   of  the  formation   of   the  new   county   the 


value  of  the  building  was  $15,000,  and  that  pri- 
or to  that  date  the  original  county  had  levied  a 
library  tax  provided  for  by  such  statute,  and 
that,  acting  under  the  statute,  the  library  as- 
sociation had  expended  a  stated  amount  of  the 
funds  resulting  from  such  tax  in  the  purchase  of 
books  for  such  library. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  §i  12,  13.] 

7.  Counties  «=3>ie(2)  —  Fobuahon  of  New 
Counties  —  Appobtionmxnt  of  Indebted- 
ness. 
Under  Comp.  St  1910,  §§  1318-1321,  pro- 
viding that  when  the  commissioners  of  any  coun- 
ty have  received  proper  and  sufficient  guaran- 
tees a  suitable  place  shall  be  permanently  fur- 
nished for  a  public  library,  and  as  a  condition 
precedent  to  ueir  action  they  shall  levy  annual 
taxes,  etc.,  and  providing  that  they  may  re- 
ceive donations  of  real  estate,  money,  or  books, 
and  that  the  directors  and  trustees  of  the  donor 
shnll  observe  the  conditions  of  the  gift,  and  pro- 
viding for  a  separate  incorporated  association 
to  control  and  use  the  library  funds  and  manncre 
and  control  the  library,  without  granting  like 
authority  to  the  counly  board  or  authority  to 
that  board  to  provide  or  erect  a  building  for  the 
library  at  public  expense,  the  library  association, 
of  the  original  county  properly  received  a  do- 
nation and  erected  and  controlled  a  library 
building,  and  the  library  building  as  well  as 
hooka  purchased  are  the  property  of  such  as- 
sociation, and  not  property  of  the  county  to  be 
considered  as  an  asset  in  apportioning  indebted- 
ness between  the  original  and  the  new  county. 

[Kd.    Note.- For   other   cases,    see   Counties, 
Cent  Dig.  |g  12,  13.] 

a  Counties    <S=>16(2)— FIobmation    of    New 
Counties  —  Appobtionment  of  Indebted- 
ness.       •  -    .   ,     . 
The  fact  that  there  was  no  proof  of  the  in- 
corporation  of  the  library  association  was  im- 
material, since  it  was  not  a  party  to  the  pro- 
ceriliTig,  and  an  entire  failure  to  show  that  it 
had   been   duly   incorporated   would   not   make 
the  original  county  the  owner  of  the  property 
acquired  by   the  hbrary  directors  in  their  ca- 
pacity as  such. 

[Ed.   Note.— For   other   cases,   see   Counties, 
Cent.  Dig.  §S  12,  13.] 

9.  CotTNTIE^   «=>ie(2)   —   FOBUATION    OF  NBW 

Counties  —  Apportionment  of  Indebtbd- 

■NEss— Burden  of  Proof. 

So  far  as  the  ordinary  rules  as  to  burden  of 
proof  apply,  the  burden  was  upon  the  new  coun- 
ty to  estabtti-sh  its  claim  that  library  property 
in  the  original  county  was  public  property  oC 
the  original  county. 

[VA.    Note.— For    other   cases,    see    Counties, 
Cent.  Dig.  §§  12,  13.] 

10.  Counties  €=»16(2)  —  Fobmation  of  New 
Cot'NTT  —  Apportionment  PKocEEDiNas— 
— County  Records. 

In  view  of  Laws  1911,  c.  80,  providing, 
upon  the  formation  of  a  new  county,  for  the 
transcription  of  the  records  or  all  deeds,  mort- 
gages, etc.,  affecting  real  or  personal  property 
within  tlie  boundaries  of  such  new  county  to  be 
done  at  the  expense  of  the  new  county,  record 
tX)oks  in  several  county  offices  of  the  original 
county  and  the  cost  of  transcribing  and  re- 
cording the  matter  therein,  while  for  some  pur- 
poses to  be  regarded  as  public  property  of  the 
county,  are  not  the  kind  of  property  contem- 
plated by  the  statute  to  be  accounted  for  in  an 
apportionment  proceeding  between  the  original 
county  and  the  new  county,  since  the  annual 
contribution  of  the  taxpayers  toward  the  ex- 
pense of  such  books  and  recording  therein  the 
various  matters  required  to  be  entered  or  record- 
ed is  the  same  as  any  other  ordinary  expense  in 
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maJntalnlDK  county  offices  and  the  residents  of 
the  new  county  have  the  same  access  to  such 
records  aa  before  the  division. 

[Ed.   Note. — For   other   caaesi   see   Counties. 
Cent.  DiK.  H  12,  13.] 

11.  OoUNTIEa  i8=»16(2)  —  FORMATIOM  OF  NEW 

County  —  Appobtionment  PsocEEDiNas— 
County  Wakrants  and  Cebtificates. 
Comp.  St.  1910,  {  1201,  provides  that  the 
county  treasurer  on  the  first  Monday  of  De- 
cember of  each  year  shall  certify  to  the  board 
of  county  commissioners  the  number  and  amount 
of  unpaid  county  warrants  or  certificates  of  in- 
debtedness which  have  been  issued  for  a  period 
exceeding  twelve  months,  and  that  the  board 
■hall  make  an  order  canceling  eadi  and  every 
such  warrant  or  certificate,  and  that  "such  or- 
der shall  have  the  effect  of  canceling  such  ob- 
ligation." Section  120^  provides  that  the  hold- 
er of  such  canceled  warrant  or  certificate  may 
present  it  to  the  county  board  at  any  subsequent 
time  within  five  years  for  the  action  of  the 
board  in  the  matter  of  reimbursement.  Held 
that,  as  the  object  of  the  provisions  of  the  stat- 
ute are  not  to  cancel  the  ori^nal  indebtedness, 
but  refer  to  the  obligation  of  the  warrant  or  cer- 
tificate, the  amount  of  canceled  warrants  and 
certificates  should  be  included  as  a  part  of  the 
indebtedness  of  the  original  county  In  appor- 
tioning indebtedness  between  the  original  and 
a  new  county. 

[Ed.   Note.— For   other  cases,   see   Coanties. 
Cent.  Dig.  H  12,  13.] 

12.  Counties  «=»1C(2)  —  Fokilatioi*  of  New 
Counties  —  Apportionment  —  Findings— 
Delinquent  Taxes. 

A  finding  as  to  delinquent  taxes  which  stat- 
ed the  amount  thereof  on  the  date  of  the  orpan- 
ization  of  the  new  county,  the  amount  that  had 
been  collected  up  to  the  time  of  -the  hearing, 
and  the  amount  and  value  of  taxes  remaining 
uncollected  was  sufficient,  since  the  evidence 
did  nfit  refer  to  the  taxes  in  detail,  and  all  the 
court  could  do  was  to  value  the  same  upon  the 
facts  brought  out  in  tbe  evidence. 

[Ed.   Note.— For   other   cases,    see   Counties. 
Cent.  Dig.  {{  12,  13.] 

13.  Counties  <S=»]6(2)  —  FoBacATiON  of  New 
Counties  —  Proceeding  to  Apportion  In- 
debtedness—Findings. 

It  was  not  necessary  to  make  a  finding  as 
to  the  rate  of  interest  on  outstanding  indebted- 
ness where  such  rate  is  fixed  by  statute. 

[Ed.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  §§  12,  13.] 

14.  Counties  «=16(2)  —  Formation  of  New 
OouNnES — Appobtionment  o.f  Indebtbd- 
KKS8— Review— PaEJUDiciAL  Krrob. 

In  view  of  the  provision  of  the  statute  re- 
quiring commissioners  of  the  original  county 
to  state  in  thrir  report  the  date  when  out- 
jtanding  indebtedness  became  due,  and  that  tbe 
court  upon  finding  the  amount  to  be  charged 
the  new  county  shall  order  its  board  of  coun- 
ty commissioners  to  issue  warrants  payable  to 
the  order  of  the  original  county  at  a  time  not 
later  than  the  time  when  the  indebtedness  shall 
become  due,  the  action  of  the  court  in  ordering 
a  warrant  payable  to  the  new  county  at  a 
.time  later  than  that  when  such  indebtedness 
would  become  due  is  not  prejudicial  to  tbe  new 
county.  . 

[Ed.    Note. — For   other   cases,    see   Counties, 
Cent.  Dig.  Sf  12,  13.] 

15.  Counties  (S=»16(2)  —  Formation  of  New 
Counties  —  Apportionment  —  Findings  — 
Delinquent  Taxes. 

The  finding  as  to  the  Carnegie  donation  for 
library  purposes  was  sufficient  without  a  more 
definite   statement   that   the   building   belonged 


to  the  library  association  or  to  whom   donation 
was  made. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  M  12,  18.] 

16.  Counties  «=»ie(2)  —  Formation  or  New 

Counties  —  Apportionment— Fin  dikos  — 

DEUNQinENT  Taxes. 

A   finding  as   to  the  value  of  "conrthoose 

square"  that  the  old  county  wos  -the  owner  of 

it,  giving  its  acreage,  and  that  a  lease  on   a 

part  thereof  in  the  southwest  comer  bad  been 

made  to  the  library  association,  and  that  the 

value  of  the  courtiouse  square,  subject  to  that 

lease  and  including  the  building  thereon   knows 

as  the  county  offices  and  the  county  jail  was  a 

sum  stated,  did  not  exclude  the  value   of  the 

library  building,  and  was  proper. 

[Ed.  Note. — ^For  other  cases,  see  Connties, 
Cent.  Dig.  §S  12,  13.] 

Error  to  District  Court,  Park  Coiuity;- 
William  C.  Mentzer,  Jadge. 

Apiwrtlonment  proceeding  between  the 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Park  and  the  Board  of  County  Commis- 
sioners of  the  County  of  Big  Horn.  From  the 
Judgment,  the  Board  of  County  Commission- 
ers of  the  County  of  Park  bring  error.  Af- 
firmed. 

R.  L.  Donley,  of  Cody,  and  E.  E.  Enterllne, 
of  Billings,  Mont.,  for  plaintiff  in  error.  W. 
S.  Collins,  of  Basin,  and  E.  E.  Lionabaugh,  of 
Sheridan,  for  defendant  in  error. 

POTTER,  a  J.  The  county  of  Park,'  hav- 
ing been  created  out  of  territory  taken  from 
Big  Horn  county,  completed  its  organization 
on  January  3,  1911.  In  the  statutory  pro- 
ceeding In  the  district  court  sitting  in  and 
for  Park  county  for  the  api)ortionment  of  the 
Indebtedness  of  Big  Horn  county  existing  at 
the  date  of  the  organization  of  said  new  coun- 
ty. It  was  found  and  adjudged  by  said  court 
that  Park  county  should  assume  and  pay  to 
Big  Horn  county  the  sum  of  $11,310.72  as  its 
proportion  of  said  indebtedness,  together  with 
interest  thereon  at.the  rate  of  6  per  cent  per 
annum  from  the  said  date  of  Its  organization 
to  December  18,  1816,  the  date  of  Judgment, 
amounting  In  the  aggregate  to  the  sum  of 
$14,674.32.  And  said  Park  county  was  order- 
ed by  the  Judgment  to  issue  a  warrant  to  Big 
Horn  county  for  that  amount,  bearing  Inter- 
est at  the  rate  of  6  per  cent,  per  annum,  and 
payable  on  or  before  January  1,  1817.  The 
findings  and  Judgment  were  excepted  to  by 
both  counties,  and  Park  county  has  brought 
the  case  here  on  error,  asking  a  reversal  of 
the  Judgment 

Tbe  statute  provides  that  any  county  form- 
ed and  organized  out  of  territory  taken  or 
detached  from  another  organized  county  shall 
be  held  liable  for  the  payment  of  a  Just  and 
equitable  proportion  of  the  indebtedness  of 
said  county,  and  the  rule  and  proceeding  for 
apportioning  said  indebtedness  are  also  ptt>- 
Tided  by  statute.  Comp.  Stat  1810,  K  1061- 
1066.  In  re  Apportionment  Between  Fremont , 
and  Big  Horn  Counties,  8  Wyo.  1,  54  Pat 
1073.    The  proportion  of  the  indebtedness  to 
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be  borne  by  the  new  county  Is  fixed  by  the 
statnte  (section  1062)  at  the  same  ratio  to 
the  whole  amount  of  the  indebtedness  as  the 
assessed  value  of  the  real  and  personal  prop- 
erty of  the  detached  territory  bears  to  the 
assessed  value  of  the  real  and  personal  prop- 
erty of  the  whole  original  county;  such  Tal- 
nes  to  be  ascertained  from  the  last  annual 
assessment  made  before  the  establishment  of 
the  new  county.  And  upon  that  basis  the 
pr(q>ortion  of  the  existing  indebtedness  to  be 
borne  by  the  new  county  is  to  be  determined, 
after  deducting  its  proportion  in  the  same  ra- 
tio of  the  value  of  all  public  property,  mon- 
eys, and  credits  of  the  original  county,  ex; 
cept  that  any  of  such  public  property  locat- 
ed within  the  new  county  may  be  apportioned 
and  its  value  charged  to  the  new  county. 
Section  1065. 

There  is  no  dispute  in  this  case  as  to  the 
ratio  or  basis  for  determining  the  proportion 
of  the  indebtedness  to  be  borne  by  the  new 
county.  That,  as  well  as  the  larger  part  of 
the  alleged  Indebtedness,  was  agreed  upon 
by  stipulation  at  the  hearing  in  the  district 
court.  The  controversy  here  relates  prin- 
cipally to  a  few  Items  reported  by  the  com- 
missioners of  Big  Horn  county  as  part  of  its 
indebtedness,  the  value  of  certain  property 
and  credits  of  the  original  county,  and  the 
right  of  that  county  to  have  certain  other 
property  excluded  from  the  apportionment 
1.  The  statute  ^aforesaid  provides  that  the 
commissioners  of  the  original  county  shall 
immediately  report  to  the  district  court  of 
the  district  within  which  the  new  covmty  is 
located,  and  to  the  district  court  within  that 
county,  if  organized,  or,  if  not,  then  to  the 
district  court  In  the  county  adjoining  the  new 
county,  the  amount  of  the  indebtedness  of  the 
original  county,  the  nature  thereof,  when 
the  same  becomes  due,  and  the  rate  of  in- 
terest thereon,  together  with  the  assessed  val- 
ue of  the  real  and  personal  property  of  the 
original  county  and  the  detached  territory, 
the  amount,  nature,  value,  and  location  of  all 
public  property  of  the  original  coimty,  and 
all  moneys  and  credits  of  said  county;  said 
r^Mrt  to  be  verified  by  the  affidavit  of  the 
chairman  of  the  board,  and  accompanied  with 
proof  of  the  organization  of  the  new  county, 
and  a  statement  of  Its  boundaries.  Ck>mp. 
Stat  I  1063.  This  Institutes  the  apportion- 
ment proceeding,  and  thereupon  the  court  or 
Judge  Is  required  to  cause  a  notice  of  the 
making  of  said  report  to  be  issued  and  serv- 
ed upon  the  chairman  of  the  board  of  com- 
missioners of  the  new  county,  and  specifying 
the  time  and  place  for  the  hearing  upon  said 
report.  Id.  {  1064.  As  above  stated,  the 
organization  of  Park  county  was  completed 
on  January  3,  1911,  but  the  report  of  the 
commissioners  of  Big  Horn  county  provided 
for  as  aforesaid  was  not  filed  with  the  dis- 
trict court  until  December  3,  1914.  Among 
other  items  of  Indebtedness  reported  were  two 
Judgments  against  the  county  rendered  after 
the  date  of  the  organization  of  Park  county, 


but  for  debts  alleged  and  found  by  the  court 
to  have  been  valid  and  existing  debts  of  the 
original  county  at  the  date  of  the  organiza- 
tion of  the  new  county.  One  of  said  judg- 
ments was  rendered  on  April  19,  1911,  for 
$13,407.30,  Including  Interest ;  and  the  court 
found  that  the  amount  of  the  claim  repre- 
sented by  the  Judgment  due  on  January  3, 
1911,  was  $13,087.96,  with  Interest  thereon 
from  December  28,  1910.  It  appears  that 
said  Indebtedness  .was  for  work  and  labor 
and  material  furnished  during  the  jear  1910 
in  the  construction  of  bridges,  and  that  th^ 
claim  therefor  had  been  presented  to  the 
commissioners  of  Big  Horn  county  on  De- 
cember 28,  1910,  but  disallowed  by  them  "for 
lack  of  funds"  on  January  5, 1911.  The  other 
judgment  referred  to  was  rendered  on  No- 
vember 12,  1913,  for  $1,649.60,  and  said 
amount  was  found  by  the  court  to  have  been 
a  Just  and  valid  debt  of  the  county  at  the 
date  of  the  organization  of  Park  county.  The 
claim  represented  by  this  Judgment  seems  to 
have  been  presented  In  September,  1911,  with- 
out action  thereon  by  the  board.  The  court 
included  the  amount  of  the  claims  represent- 
ed by  these  Judgments  that  was  due  and  ex- 
isting on  the  date  of  the  organization  of 
Park  county  as  part  of  the  indebtedness  of 
Big  Horn  county. 

[1]  Upon  the  ground  that  they  had  not  been 
allowed  or  reduced  to  Judgment  before  Park 
county  was  organized,  it  is  contended  that 
it  was  error  to  include  such  claims  as  part 
of  the  Indebtedness  to  be  apportioned.  But 
the  evidence  clearly  shows  that  said  claims 
existed  as  Just  and  valid  debts  of  the  orig- 
inal county  on  the  date  of  the  organization 
of  the  new  county.  And  the  court  having  so 
found,  the  fact  that  they  had  not  been  pre- 
sented or  allowed  or  reduced  to  judgment 
prior  to  such  organization  does  not  consti- 
tute a  sufficient  reason  for  excluding  them 
from  the  apportionment  The  contention  for 
their  exclusion  seems  to  be  based  upon  the 
provision  of  the  statute  that  the  commission- 
ers of  the  original  county  shall  "immediately" 
make  thdr  report  of  Indebtedness,  assets,  and 
assessed  values.  Counsel  argue  that  if  the 
report  had  l>een  filed  within  the  time  speci- 
fied by  the  statute,  neither  of  the  claims 
could  have  been  considered  at  the  hearing, 
and,  apparently  because  not  allowed,  that 
they  were  not  valid  daims  .when  the  new 
county  was  organized.  But  that  they  were 
valid  and  Just  dalitas  at  that  time  was  es- 
tablished by  the  Judgments  rendered  before 
the  hearing  in  this  case,  and  clearly  they 
must  be  so  treated  regardless  of  the  delay  in 
instituting  the  apportionment  proceeding. 

[2]  We  are  not  prepared  to  agree  with  the 
argument  that,  if  the  report  had  been  filed 
before  the  Judgments  were  rendered,  the 
claims  could  not  have  been  considered  at  the 
hearing.  The  claims  might  have  been  al- 
lowed or  the  judgments  rendered  betw^n  the 
date  of  filing  the  report  and  the  hearir^,  and 
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the  report  mlgbt  have  been  amended  to  In- 
clude them,  and  we  perceive  no  reason  why 
they  might  not  then  have  been  considered  at 
the  hearing  and  included  in  the  apportion- 
ment, upon  a  BuflScient  showing  that  they 
represented  valid  and  existing  debts  of  the 
original  county  at  the  date  of  the  organiza- 
tion of  the  new  county.  Moreover,  It  is  not 
certain,  even  If  probable,  that  the  hearing 
would  have  occurred  prior  to  the  judgment 
of  April.  1911,  If  the  report  had  been  made  at 
the  earliest  practicable  moment,  assuming 
that  it  was  not  made  as  soon  as  it  might. 
have  been. 

[3]  Although  the  statute  uses  the  word 
"immediately"  In  specifying  the  time  for  the 
report,  it  Is  evidently  not  used  according  to 
the  ordinary  import  of  the  word  as  directly 
or  without  any  Intervening  time,  but  rather 
as  meaning  as  soon  as  practicable — as  soon  as 
the  nature  of  the  work  or  duty  will  permit. 
"Immediately"  is  said  to  be  a  relative  term, 
having  relation  to  the  course  of  business  with 
which  it  is  used,  and  may  be  held  to  mean 
within  a  reasonable  time  in  view  of  the  cir- 
cumstances of  the  case.  See  Words  and 
Phrases,  vol.  4,  p.  3403:  Second  Series,  vol. 
2,  p.  947;  21  Cyc.  1731-1735.  It  must  receive 
a  reasonable  construcUon  in  view  of  the  pur- 
pose of  the  statute  and  duty  required.  There 
is  nothing  In  the  record  to  show  whether  It 
was  practicable  for  the  report  to  have  been 
jnade  at  nn  earlier  date  or  whether  the  delay 
was  reasonable  or  otherwise.  No  objection 
appears  to  have  been  made  to  a  consideration 
of  the  report  on  the  ground  that  it  was  not 
made  within  the  time  specified  by  the  statute, 
even  if  such  an  objection  might  properly  be 
entertained,  a  question  we  do  not  decide. 
The  jud!;ment8  establishing  the  dalma  as 
valid  debts  at  the  time  of  the  organization  of 
the  new  county  having  been  recovered  before 
the  hearing  in  this  proceeding,  that  must  be 
held  sufficient.  The  new  county  ought  equi- 
tably to  bear  Its  proportion  of  those  debts. 

[4]  2.  The  commissioners  of  Big  Horn 
county  reported  as  part  of  its  assets  valid 
and  unpaid  and  delinquent  taxes  of  the  value 
of  $1,500.  The  court  found  that  on  the  date 
of  the  organization  of  Park  county  the 
amount  of  delinquent  taxes  due  to  Big  Horn 
county  was  $31,500,  that  there  had  been  col- 
lected of  said  taxes  $23,038.58,  Including  the 
amount  for  which  tax  sale  certificates  bad 
been  issued  to  the  county,  and  that  the  value 
of  the  taxes  remaining  uncollected  was  $2,- 
500.  It  Is  contended  for  Park  county  that 
there  was  no  competent  evidence  to  reduce 
the  value  of  such  uncollected  delinquent  tax- 
es below  the  amount  shown  on  the  tax  books, 
viz.  $8,461.42. 

The  evidence  on  the  subject  of  the  value  of 
these  taxes  consisted  of  the  testimony  of  the 
treasurer  of  Big  Horn  county,  the  deputy 
treasurer,  and  the  last  preceding  treasurer. 
They  were  permitted,  over  objection,  to  state 


what  efforts  had  been  made  to  collect  said 
taxes,  and  their  opinion  as  to  the  collectible 
amount  thereof  based  upon  the  age  and  char- 
acter of  the  taxes  and  the  knowledge  acquired 
through  the  efforts  made  to  collect  them.  It 
appeared  from  that  evidence  that  diligent 
and  persistent  efforts  to  collect  had  been 
made  by  the  respective  treasurers  and  dep- 
uties: that  the  greater  part  of  the  taxes  were 
for  the  years  1905  to  1910,  inclusive,  and,  so 
far  as  the  same  could  be  collected  by  sale  of 
lands  assessed  or  covered  by  the  tax  lien, 
that  had  been  done;  that  the  remaining  de- 
linquent taxes  were  levied  ^Itber  upon  lands 
hot  described  or  personal  property,  indading 
Improvements  upon  lands  not  described ;  that 
$940  thereof  were  taxes  for  1905,  $1,050.31 
for  1900,  $822.20  for  1907,  $1,001.41  for  190S, 
$1,302.13  for  1909,  and  $1^15.46  for  1910,  and 
$1,521.91  for  taxes  levied  prior  to  1905.  As 
estimated  by  said  witnesses,  not  more  than 
$1,500  of  the  total  amount  was  collectible. 
While  it  appeared  that  some  of  the  parties 
assessed  liad  removed  from  the  state  and 
some  of  the  personal  property  inay  have  been 
removed,  there  was  no  attempt  to  show  what 
l»r(q)ortioYi  of  all  the  taxes  were  uncollectible 
because  of  such  removal.  And  it  seems  to 
be  the  contention  that  it  was  competent  to 
reduce  the  value  of  the  taxes  below  the 
amount  thereof  only  by  evidence  showing  the 
removal  of  persons  or  property  or  that  the 
collection  had  been  enjoined;  snch  contention 
being  t>ased  upon  what  was  said  by  this  court 
in  the  case  Involving  the  apportionment  of 
Indebtedness  between  Big  Horn  county  after 
its  organization  and  the  parent  counties  of 
Fremont,  Johnson,  and  Sheridan.  In  re  Ap- 
portionment Fremont  &  Big  Horn  Counties, 
8  Wyo.  1,  54  Pac.  1073.  Ohat  case  was  be- 
fore this  court  on  reserved  questions,  and  in 
considering  the  character  of  unpaid  delin- 
quent taxes  as  an  asset  of  the  parent  county 
it  was  said: 

"As  a  general  proposition,  we  think  it  must 
be  conceded  that  uncollected  taxes,  which  when 
paid  to  the  county  will  constitute  a  part  of  its 
revpnue  are  assets  or  credits.  Taxes  levied  for 
common  school  purposes,  or  special  levies  for 
school  districts,  which  when  collected  are  pay- 
able only  to  the  various  districts,  are  not  to  b« 
regarded  In  the  apportionment.  The  proceeds 
of  such  taxes  do  not  swell  the  county  revenue, 
and  are  not  employed  in  the  conduct  of  the  or- 
dinary county  affairs,  nor  in  the  discharge  of 
its  financial  oblisntions.  Taxes  levia;  for  state 
purposes  should  oijerate  as  assets  of  the  county, 
a  proportionate  share  of  the  value  of  which 
ought  to  he  credited  to  the  new  county,  provided 
the  debt  of  the  old  county  for  deficiency  due  the 
state  is  accounted  as  an  indebtedness.  Othei^ 
wise  not.  •  •  •  The  extent  to  which  the 
delinquent  taxes  are  to  be  comjiuted  as  assets 
oucilit  not  perhaps  to  be  determined  by  the  br- 
(srea.ite  amount  upon  the  rolls.  The  collection 
of  some  of  them  may  possibly  have  been  en- 
joined by  a  court  of  competent  jurisdiction. 
Others,  especially  for  former  years,  may  have 
become  absolutely  uncollectible  by  reason  of  re- 
movals of  persons  and  property  from  the  state. 
•  •  *  Prima  facie,  no  doubt,  all  the  ta.xes 
shown  upon  the  rolls  are  valid  and  collectible. 
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and  should,  in  the  absence  of  any  showing  to 
the  contrary,  be  so  presumed.  The  statute  seems 
to  contemplate  that  the  value  of  the  credits  is 
the  matter  to  be  taken  into  account.  General- 
ly, then,  the  value  of  the  delinquent  taxes  sub- 
ject to  the  exceptions  above  noted  stand  as  an 
asset  for  appropriate  consideration  in  makini: 
the  ultimate  award." 

The  statement  above  quoted  that  the  col- 
lection of  some  of  the  taxes  may  have  been 
enjoined  and  others  may  have  become  uncol- 
lectible through  the  removal  of  persons  or 
property  from  the  state  was  clearly  not  In- 
tended as  a  statement  of  all  the  reasons  or 
facts  which  might  authorize  a  deduction  from 
the  amount  on  the  tax  list  In  ascertaining 
tbe  value  of  delinquent  taxes;  the  reasons 
mentioned  were  stated  merely  by  way  of  Il- 
lustration In  explaining  the  necessity  for  as- 
certaining the  value  of  tbe  taxes  instead  of 
charging  the  old  county  with  the  amount  ap- 
pearing upon  the  books.  The  words  "sub- 
ject to  the  exceptions  above  noted"  In  the 
concluding  part  of  the  paragraph  above  quot- 
ed referred  to  school  or  state  taxes  not  prop- 
erly chargeable  against  the  old  county.  The 
witnesses  aforesaid  having  stated  the  years 
for  which  the  taxes  were  due,  upon  what 
dass  or  classes  of  property  tbe  same  had 
been  levied,  and  the  efTorts  made  to  collect 
them,  we  think  It  was  competent  for  them  to 
state  their  opinion  as  to  the  amount  remain- 
ing collectible,  not  as  necessarily  binding  up- 
on the  court,  but  to  be  considered  in  connec- 
tion with  the  facts  and  given  such  weight  as 
tbey  might  be  deemed  entitled  to  in  deter- 
mining the  value  for  the  purpose  of  arriving 
at  a  just  and  equitable  apportionment  of  the 
indebtedness  of  the  old  county.  In  the  case 
above  cited  this  court  referred  approvingly 
to  tbe  remarks  of  the  court  in  Forest  County 
r.  Langlade  County,  91  Wis.  543,  63  N.  W. 
760,  65  N.  W.  182,  to  the  effect  that  the  Leg- 
islature intended  that  all  matters  of  proper- 
ty, debts,  assets,  and  liabilities  of  the  parent 
county  should  be  adjusted  upon  principles 
of  justice  and  equity,  rather  than  by  techni- 
cal rules  of  law ;  that  strict  rules  of  law  are 
difficult  of  application  to  such  matters  and 
often  produce  unfair  results;  that  no  rela- 
tion of  debtor  or  creditor  in  any  strict  sense 
existed  between  the  old  and  new  counties; 
and  that  what  is  just  and  t&ir  is  more  to  be 
regarded  than  the  application  of  strict  rules 
of  law. 

[5]  But  It  Is  further  argued  that  such  opin- 
ions are  not  entitled  to  consideration,  and 
should  have  been  excluded  for  the  reason 
that  the  witnesses  Improperly  based  their 
estimate  of  value  upon  the  cost  of  collection. 
It  is  true  that  the  deputy  treasurer  testified 
that  it  would  cost  practically  all  the  taxes 
are  worth  to  collect  them,  and  for  that  reason 
they  were  of  no  value  to  the  county.  And  the 
treasurer,  Mr.  Bumham,  also  stated  that 
many  of  tbe  taxes  would  hare  little  value 
above  the  cost  of  collection.  But  the  latter 
testified  that  his  estimate  of  the  amount  col- 
lectible was  based  also  upon  the  unsuccess- 


ful result  of  the  efforts  to  collect  and  the 
fact  that  the  property  assessed  was  not  de- 
scribed on  the  tax  books.  And  Mrs.  Murphy, 
the  former  treasurer,  testified  as  to  the 
amount  collectible  from  her  knowledge  of  the 
tax  rolls  and  the  efforts  to  collect,  having  de- 
scribed the  efforts  made  by  her  and  a  deputy 
during  her  term  of  four  years  by  stating  that 
she  did  everything  that  was  available,  that 
the  first  year  of  her  term  she  had  sent  out 
notices  of  the  taxes  for  the  preceding  five 
years,  and  that  her  deputy  traveled  every 
district  to  collect  all  that  was  possible.  She 
estimated  that  15  per  cent,  of  the  personal 
taxes  would  be  collectible  and  about  75  per 
cent,  of  the  taxes  on  real  estate,  but  she  was 
unable  to  say  what  proportion  of  the  remain- 
ing taxes  had  been  levied  on  real  estate. 
However,  it  appeared  from  Mr.  Bumham's 
testimony  that' all  the  real  estate  covered  by 
the  taxes  had  been  sold.  We  are  not  prepar- 
ed to  hold  that  necessary  Items  of  expense 
not  chargeable  to  the  taxpayer  may  not  be 
considered  in  ascertaining  the  value  of  de- 
linquent taxes  for  tbe  purpose  of  the  appor- 
tionment But  that  question  need  not  be  de- 
cided. The  court  found  the  value  to  be  $2,- 
500,  an  amount  much  in  excess  of  that  re- 
ported by  the  old  county  and  estimated  by 
the  witnesses,  evidently  basing  it  upon  the 
character  of  the  taxes  and  tbe  repeated  ef- 
forts from  year  to  year  to  collect  them,  and 
intending  to  fix  the  value  at  a  fair  and  Just 
amount  and  as  high  as  would  be  reasonably 
consistent  with  the  facts.  We  see  no  reason 
for  disturbing  the  finding  in  that  respect  or 
tbe  judgment  on  that  account  The  large 
amount  of  delinquent  taxes  that  had  been 
collected  after  the  organization  of  the  new 
county  furnishes  strong  evidence  of  diligence 
on  the  part  of  the  old  county  and  its  officers. 
In  view  of  the  character  of  the  property  cov- 
ered by  the  remaining  taxes  and  the  fact  that 
a  large  proportion  had  been  levied  several 
years  back,  it  does  not  seem  probable  that  a 
reconsideration  of  the  matter  would  result 
in  showing  a  value  substantially  greater  than 
that  found  by  the  court 

[6]  3.  Park  county's  answer  alleged  that 
the  county  of  Big  Horn  owned  the  library 
building  located  on  the  courthouse  square  in 
tbe  town  of  Basin  (the  county  seat  of  said 
county),  and  that  the  same  was  of  the  reason- 
able value  of  $15,000.  That  building  had 
not  been  reported  as  property  of  the  county. 
And  upon  tlie  evidence  the  question  arose 
whether  the  old  county  should  be  charged 
with  the  amount  of  the  taxes  levied  for  the 
support  of  the  library  that  had  been  expend- 
ed for  books.  The  court  found  as  to  these 
matters  substantially  as  follows:  That  on 
December  8,  1008,  the  board  of  commission- 
ers of  Big  Horn  county  made  and  executed 
a  lease  of  a  tract  200  feet  by  300  feet  In  the 
southwest  comer  of  tbe  courthouse  square  to 
the  Big  Horn  County  Library  Association  for 
the  term  of  99  years  for  the  use  of  a  public 
library;   that  said  library  association  was  at 
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that  time  acting  as  a  corporation  nnder  the 
provisions  of  the  statute  contained  in  chapter 
101,  Complied  Statutes  of  1910,  and  on  the 
ground  covered  by  said  lease  a  library  build- 
ing was  erected  prior  to  January  3,  1911,  by 
and  under  the  direction  and  control  of  said 
association,  with  funds  derived  by  gift  from 
Andrew  Carnegie  in  the  siun  of  $15,000,  and 
that  oa  the  date  last  mentioned  the  value  of 
the  building  was  $15,000.  That  prior  to  said 
date  Big  Horn  county  had  from  time  to  time 
levied  a  library  tax  provided  for  by  said 
statute,  and  that  the  library  association,  act- 
ing under  authority  of  the  statute,  had  ex- 
pended $679  of  the  funds  resulting  from  such 
tax  In  the  purchase  of  books  for  the  library. 
These  findings  are  sustained  by  the  evi- 
dence. The  lease  referred  to  recites  that  it 
is  between  the  board  of  county  commission- 
ers of  Big  Horn  county,  as  the  party  of  the 
first  part,  and  the  Big  Horn  County  Library 
Association,  a  corporation  doing  business  un- 
der the  laws  of  the  state  of  Wyoming,  as  the 
party  of  the  second  part;  that  said  county 
board  has  demised  and  leased  the  premises 
aforesaid  (describing  the  same),  to  said  li- 
brary association — 

"to  have  and  to  hold  the  above-described  prem- 
ises with  the  appurtenances,  unto  the  said  party 
of  the  second  part,  for  the  period  of  99  years 
from  the  date  of  this  agreement,  and  the  said 
party  of  the  second  part,  in  consideration  of 
the  lease  of  the  premises  aforesaid  •  •  • 
does  covenant  and  a^ree  •  •  ♦  that  said 
above-described  premises  shall  be  used  solely 
for  the  purpose  of  erecting  a  library  building 
ui>on  said  premises,  together  with  such  other 
appurtenances  as  may  be  necessary  in  the  prem- 
ises." 

The  lease  also  recites  that  it  was  made 
pursuant  to  a  resolution  of  the  board  made 
and  entered  April  8, 1908.  The  material  part 
of  that  resolution  reads  as  follows: 

"Whereas,  the  board  of  directors  of  the  Big 
Horn  County  Library  Association  has  made  ap- 
plication to  Andrew  Carnegie  requesting  him  to 
donate  a  free  public  library  building  to  Big 
Horn  county,  Wyo.,  to  be  located  at  Basin,  the 
county  seat  of  said  county;  and  whereas,  one 
of  the  conditions  precedent  to  such  donation  is 
that  the  support  of  said  library  must  be  guar- 
anteed: Now,  therefore,  be  it  resolved,  we,  the 
board  of  county  commissioners  of  Big  Horn 
county,  hereby  pledge  to  the  said  Big  Horn 
County  Library  Association  a  sufficient  sum  of 
money  to  be  raised  by  a  special  tax  levied  upon 
the  taxable  property  of  Big  Horn  county,  and 
not  exceeding  one-half  of  one  mill  per  dollar 
valuation  per  annum,  for  the  support  of  a  free 
public  library  to  be  located  at  the  county  seat 
of  said  county.  Be  it  further  resolved  that  per- 
mission is  hereby  granted  to  said  board  of  di- 
rectors of  said  Library  Association  to  erect  a 
library  building  upon  the  courthouse  square  in 
the  town  of  Basin,  the  particular  site  to  be  se- 
lected by  said  board  of  county  commissioners 
and  said  board  of  directors." 

On  August  6,  1908,  the  following  resolu- 
tion was  adopted  by  the  commissioners: 

"Whereas,  Andrew  Carnegie  has  made  a  prop- 
osition to  Big  Horn  county,  Wyo.,  as  follows, 
to  vrit:  That  if  the  board  of  county  commis- 
sioners will  pledge  the  sum  of  fifteen  hundred 
dollars  per  year  to  support  a  free  public  library 
for  Big  Horn  county,  he,  the  said  Andrew  Car- 
negie, will  donate  tiie  sum  of  fifteen  thousand 


dollars  for  the  purpose  of  erecting  a  building  for 
the  use  of  said  library.  The  said  board  of  coon- 
ty  commissioners  are  also  to  furnish  a  ^te  for 
said  building:  Now,  therefore,  be  it  resolved  by 
the  board  of  county  commissioners  meeting  in 
regular  ses^sion  on  this  5tb  day  of  August,  1906, 
that  we,  A.  C.  Newton,  L.  3.  Willis,  and  A.  A 
Linton,  the  duly  elected,  qualified,  and  acting 
board  of  county  commissioners  witliin  and  fot 
said  county  and  state,  hereby  promise  and 
pledge  the  county  of  Big  Horn,  state  of  Wy- 
oming, to  put  into  the  treasury  of  Big  Horn 
County  Library  Association  the  sum  of  fifteen 
hundred  dollars  a  year  for  the  support  of  a 
free  public  library  to  be  located  at  Basin,  the 
coun^  seat  of  said  county,  and  we  further  agree 
to  furnish  a  site  for  a  library  building." 

On  January  3, 1911,  the  library  association 
made  a  report  to  the  county  board  setting 
forth,  among  other  things,  that  the  library 
had  been  located  In  the  "Carnegie  Library 
Building,"  and  that  several  donations  had 
been  made  to  the  library.  Including  the  gift 
of  $15,000  by  Andrew  Carnegie.  The  com- 
munication making  that  gift  is  not  in  the  evi- 
dence, for  the  reason,  as  we  understand,  that 
It  could  not  be  fbund.  But  we  think  the  ef- 
fect of  the  evidence  is  that  the  fund  was  re- 
ceived and  expended  by  the  library  board, 
and  the  building  erecteSd  by  them,  acting  for 
the  association.  As  part  of  that  erldence^ 
the  record  of  a  meeting  of  the  board  of  di- 
rectors of  said  association  was  introduced 
and  received,  showing  that  at  said  meeting 
held  on  September  7,  1908,  "the  letter  of  An- 
drew Carnegie  donating  $15,000  was  read, 
said  money  to  be  used  in  the  erection  of  a 
sultiible  building  for  the  convenience  of  the 
Big  Horn  County  library  Association,"  and 
that  the  following  resolution  was  adopted: 

"Be  it  resolved  that  the  Big  Horn  County 
library  Association  through  its  board  of  direc- 
tors hereby  accepts  the  donation  of  Andrew  Car- 
negie of  $15,000,  snd  that  all  said  sum  be 
used  for  the  erection  of  a  library  building" 

— and  further  that  the  secretary  reported 
that  the  board  of  commissioners  of  Big  Horn 
county  had  donated  to  the  public  library  a 
site  for  said  building  upon  the  public  square, 
and  resolutions  were  adopted  extending  the 
thanks  of  the  library  board  for  these  dona- 
tions to  the  respective  donors.  And  one  of 
the  witnesses  who  had  been  a  dlrector'at  one 
time  testified  that  the  money  donated  was 
sent  to  the  treasurer  of  the  library  boar'd. 

The  court  found  and  stated  as  conclusions 
of  law  from  the  facts  found  as  to  the  library 
that  neither  the  value  of  the  library  build- 
ing nor  the  sum  expended  for  books  should  be 
considered  In  determining  the  assets  of  Big 
Horn  county  for  the  irarpose  of  the  appor- 
tionment. These  conclusions  are  assigned  as 
error. 

The  statute  referred  to  in  the  findings  was 
enacted  In  1886,  and  was  entitled  "An  Act 
to  promote  the  public  welfare  by  encouraging 
the  establishment  of  free  public  libraries." 
With  some  slight  and  immaterial  amend- 
ments the  statute  remains  In  force,  and  con- 
stitutes chapter  101,  Compiled  Statutes  of 
1910,  {!  1316-1321.    The  first  secUon  (1316) 
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proTtdea,  In  mbstance,  £hat  when  tbe  com- 
missioners of  any  county  have  received  prop- 
er  and  sufficient  guaranties,  either  in  the 
form  of  conveyances,  bonds  of  citizens,  as- 
sociations, or  corporations,  that  a  suitable 
place  will  be  i)ernianently  furnished  for  the 
protection  and  use  of  a  public  library  as  a 
condition  precedent  to  their  own  action,  un- 
der the  provisions  of  said  chapter,  they  shall 
levy  annually  a  tax  not  less  than  one-eighth 
of  a  mill  nor  more  than  one-half  of  a  mill  on 
all  taxable  property  In  the  county  for  the  es- 
tablishment and  maintenance  of  a  public  li- 
brary at  the  county  seat,  and  that,  whenever 
a    suitable  place  is  furnished  without  rent 
"for  the  use  of  any  county  library,"  the  di- 
rectors, thereof  shall  have  power  to  pay  nec- 
essary incidental  expenses  in  keeping  the  place 
so  furnished  In  repair  and  properly  Janitor'ed, 
lighted,  heated,  and  cared  for  out  of  the  taxes 
levied  as  aforesaid.    It  is  also  provided  (sec- 
tion 1319)  that  when  no  provision  can  other- 
wise be  made  for  a  place  for  the  library, 
witliout  expense  to  the  library  fund,  the  trus- 
tees of  the  school  district  einbracing  the  coun- 
ty seat  shall  provide  a  place  in  the  best-situ- 
ated school  building  under  ^eir  control. 

[7]  The  statute  further  provides  (section 
1318)  that  the  control  and  use  of  the  library 
fund  shall  be  intrusted  by  the  county  com- 
missioners to  a  board  of  directors  consisting 
of  three  comi)etent  and  responsible  citizens  of 
the  county,  to  be  appointed  by  said  commis- 
sioners, who  shall,  as  soon  as  appointed,  in- 
corporate as  a  body  with  an  appropriate 
name,  and  serve  without  compensation,  and 
whose  treasurer  shall  give  bond  to  be  approv- 
ed by  the  commissioners  for  the  faithful  per- 
formance of  Us  duties,  and,  further,  in  sec- 
tion 1319 : 

"The  board  of  directors  ia  authorized  to  re- 
ceive donations  of  real  estate,  mone;,  or  boolcs, 
in  aid  of  the  establishment  or  maintenance  of 
the  library,  for  which  said  directors  are  hereby 
made  responsible,  and,  as  trustees  of  the  donor, 
shall  carefully  observe  the  conditions  accom- 
panying every  such  gift" 

It  Is  declared  (section  1320)  chat  every 
such  library  shall  be  free  to  all  residents  of 
the  county  to  which  It  belongs,  on  the  condi- 
tion that  they  comply  with  sudi  rules  and 
regulations  as  the  board  of  directors  may 
prescribe  for  the  safety  and  management  of 
the  library. 

The  acceptance  by  the  library  association 
or  board  of  the  Carnegie  donation  and  the 
lease  from  the  county  commissioners,  and 
their  erection  and  control  of  the  building, 
were  certainly  not  opposed  to  either  the  let- 
ter or  the  spirit  of  the  statute.  On  the  con- 
trary, the  statute  expressly  provides  that  the 
board  of  directors  of  the  library  may  receive 
donations  of  real  estate,  money,  or  books, 
and  that  the  directors,  as  trustees  of  the 
donor,  shall  observe  the  conditions  of  the 
gift,  without  granting  like  authority  to  the 
county  board  or  authority  to  that  board  to 
provide  or  erect  a  building  for  the  library 
at  public  expense.    As  a  condition  precedent 


to  the  levy  of  a  tax  for  establishing  and 
maintaining  the  library  the  county  commis- 
sioners must  receive  proper  and  sufficient 
guaranties  that  a  permanent  suitable  place 
will  be  furnished  for  the  protection  and  use 
of  the  library,  though  when  no  other  provi- 
sion can  be  made  for  furnishing  accommoda- 
tions for  the  books,  without  expense  to  the 
library  fund  arising  from  the  tax,  it  is 
made  the  duty  of  the  school  district  board  to 
provide  such  accommodations  in  the  best  situ* 
ated  school  building  at  the  county  seat. 
What  guaranties,  if  any,  were  received  by 
the  county  commissioners  other  than  the  pro- 
posed or  ahtlcipated  (Tarnegie  donation  does 
not  appear,  bub  from  the  fact  that  the  reso- 
lution of  the  commissioners  providing  for 
the  tax  for  the  support  of  the  library  re- 
ferred to  the  conditions  of  the  donatlmi  of 
a  library  building  it  would  seem  that  the  do- 
nation had  been  promised  upon  the  condi- 
tions stated ;  and,  the  money  for  the  build- 
ing having  been  donated,  the  commissioners 
may  have  considered  tliat  a  sufficient  assur- 
ance that  a  suitable  place  for  the  library 
would  be  permanently  furnished  to  authorize 
the  tax  provided  for. 

The  statute,  moreover,  provides  for  a 
separate  Incorporated  body  or  association  to 
control  and  use  the  library  ftmd  raised  by 
the  tax,  and  to  manage  and  control  tlie  libra- 
ry.  Upon  the  facts,  in  view  of  the  provi- 
sions of  the  statute,  we  tliink  it  clear  that 
the  library  building  as  well  as  the  books  pur- 
chased out  of  the  library  fund  are  tlie  prop- 
erty of  the  library  association,  somewliat,  if 
not  quite,  analogous  to  a  sciiool  district's 
ownership  of  schoolhouses  and  other  school 
property.  The  library  is  called  a  county 
library  not]  because  either  the  building  erectr 
ed  or  provided  for  its  use  or  the  books  are 
county  property,  but  because  th^  are  for  the 
use  of  the  residents  of  the  county.  The 
stat^nent  in  the  resolution  of  the  county 
oommissionerB  referring  to  the  proposed 
Carnegie  donation  that  the  library  board  had 
requested  Mr  Carnegie  to  d(Hiate  a  library 
building  to  Big  Horn  county  is  not  control- 
ling. That  may  bave  meant  merely  that  the 
application  was  for  a  building  to  be  erected 
in  said  county  for  the  use  of  its  residents. 
The  commissioners,  no  doubt,  had  In  mind 
the  establishment  of  a  library  in  the  county 
under  the  statute  aforesaid,  or  the  donation 
of  a  building  for  such  a  library  already 'estal>- 
lished,  and  this  Is  Indicated  by  their  resolu- 
tion afbresaid  of  August  6, 1908.  We  find  ao 
warrant  for  the  suggested  interpretation  of 
the  statement  aforesaid  that  the  buUdlng 
was  to  be  donated  to  the  county  to  be  held 
and  owned  by  it  as  county  property.  In  any 
event  It  cannot  overcome  the  effect  of  the 
facts  of  the  donation  and  the  erection,  con- 
trol and  use  of  the  building,  considered  in 
connection  with  the  statutory  provisions 
aforesaid.  We  conclude  as  to  tills  matter 
that  the  district  court  did  not  err  in  exclud- 
ing from  the  apportionment  the  value  of  the 
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btaidlng  and  the  tax  money  used  tor  tbe 
purchase  of  books. 

[>,  I]  It  Is  contended  in  tbis  connection 
tbat  tbere  was  no  proper  or  sufficient  proof 
of  the  incorporation  of  the  library  associa- 
tion. But  we  think  that  immaterial.  The 
evidence  clearly  shows  tliat  the  library  was 
being  conducted  under  the  provisions  of  tbe 
statute  aforesaid,  and  tliat  it  was  recognized 
as  such  and  as  a  corporation  by  the  county 
autnorities,  and  also  that  the  directors  act 
ed  as  a  corporate  body,  using  a  corporate 
seal,  and  had  at  least  signed  a  certificate 
incorporating  as  a  body  pursuant  to  the  stat- 
ute. The  library  association  is  not  a  party 
to  this  proceeding  nor  asking  any  relief. 
And  an  entire  failure  to  show  that  it  had 
been  duly  incorporated  would  not  make  the 
county  the  owner  of  the  property  acquired 
by  the  directors  in  their  capacity  as  such,  or 
Justify  a  finding  that  the  building  and  books 
were  county  property.  So  far  as  the  ordi- 
nary rules  as  to  burden  of  proof  may  apply 
In  a  proceeding  of  this  kind,  the  burden  was 
upon  Park  county  to  establish  its  claim 
that  the  property  was  public  property  of 
Big  Horn  county. 

4.  It  is  contended  that  the  evidence  Is  in- 
sufficient to  sustain  the  finding  as.  to  the 
value  of  the  courthouse  square.  The  evi- 
dence on  the  subject  was  conflicting,  and 
we  think  there  is  sufficient  to  sustain  the 
finding.  The  trial  court  was  in  a  much  bet- 
ter position  than  this  court  is  to  determitie 
the  weight  to  be  given  tbe  testimony  of  the 
several  witnesses,  and  we  perceive  no  rea- 
sonable ground  for  holding  that  said  court 
did  not  give  proper  consideration  to  the  evi- 
dence or  that  it  failed  to  decide  the  matter 
Justly  and  fairly. 

[10]  5.  Park  county  claimed  that  tbere 
should  be  deducted  from  the  amount  of  the 
Indebtedness  of  the  original  county  the  value 
of  the  record  books  in  the  several  county 
offices  on  the  date  of  the  organization  of  the 
new  county.  Evidence  was  Introduced  by 
Park  county  to  show  the  number  and  value 
of  such  records;  the  value  being  based 
upon  the  estimated  original  cost  of  the  books 
and  what  it  would  cost  to  transcribe  the  re- 
corded matter  therein.  According  to  the  evi- 
dence, the  books  referred  to  included  54  in 
the  county  treasurer's  office,  consisting  of 
assessment  rolls,  tax  lists,  and  other  tax 
records,  cashbooks,  warrant  and  license 
books,  16  m  the  office  of  the  clerk  of  the 
district  court,  consisting  of  tlie  court  Jour- 
nals and  other  court  records,  and  172  in  the 
office  of  the  county  clerk  and  ex  officio  regis- 
ter of  deeds,  embracing  the  books  contain- 
ing the  record  of  deeds,  mortgages,  and  other 
conveyances  and  Instruments  affecting  the 
title  to  property,  certificates  of  incorpora- 
tion, marriage  licenses,  abstract  books,  the 
clerk's  fee  book  and  ledger,  and  the  com- 
missioners' Journal.  The  court  stated  in  its 
findings  of  fact  the  number  and  the  cost  of 
producing  them.  Including  the  average  origi- 


nal cost  of  the  books  and  the  cost  of  tran- 
scribing the  records  therein,  accepting  for  that 
purpose  the  testimony  of  the  only  witness 
examined  on  the  question  that  the  average 
original  cost  of  the  books  would  be  $20  each 
and  the  clerical  work  of  recording  $150  each, 
totalling  141,140,  but  found  as  a  conclusion 
of  law  that  such  cost  or  the  value  bailed 
thereon  should  be  excluded  from  considera- 
tion in  the  apportionment  proceeding.  In 
contending  that  the  court  erred  in  tliat  con- 
clusion, and  that  such  record  books  are 
public  property  within  the  meaning  of  tbe 
statute  requiring  that  the  new  county's  pro- 
portion of  the  value  of  all  public  property 
of  the  original  county  shall  be  deducted 
from  its  proportion  of  the  existing  indebted- 
ness,- counsel  for  plaintiff  in  error  reUes  up- 
on the  case  of  State  v.  Amundson,  23  N.  D. 
238,  135  N.  W.  1117. 

It  appears  from  the  opinion  in  that  case 
tbat  tlie  statute  required  that  from  the  total 
of  the  outstanding  Indebtedness  of  tbe  origi- 
nal county  there  shall  be  deducted  "the 
amount  of  outstaiidlng  bonds  given  or  mtmey 
paid  for  public  property  owned  by  and  re- 
maining within  the  limits  of  the  original 
county."  Construing  that  provision  of  the 
statute,  it  was  held  that  the  amount  expend- 
ed by  the  original  county  in  the  purchase  of 
permanent  record  books  for  use  in  its  va- 
rious county  offices  must  be  deducted  from 
the  Indebtedness,  and  the  court  said: 

"These  record  books  are  not  only  of  great 
value,  but  they  are  indispensable,  and  they 
clearly  constitute  public  property  owned  by 
Ward  county  within  the  meaning  of  subdivision 
2  of  section  2336,  Rev.  Codes.  The  fact  that 
they  may  not  have  a  commercial  value  ia  not 
made  a  controlling  test  or  any  test  nnder  tbe 
above  statute.  If  they  are  public  property  and 
owned  and  retained  by  the  county  of  Ward,  as 
they  most  certainly  are,  then  their  cost  price 
must  be  accounted  for  and  deducted  from  the 
total  indebtedness  of  Ward  county  on  such  set- 
tlement; for  such  is  the  plain  legislative  man- 
date, regarding  the  wisdom  of  which  mandate 
the  courts  have  no  concern." 

It  Is  not  definitely  stated  in  the  opinion  or 
in  tbe  case  as  reported  whether  the  item  thus 
held  chargeable  against  the  original  county 
was  merely  the  amount  expended  in  the  orig- 
inal purchase  of  the  books,  or  included  the 
cost  or  expense  of  the  recording,  though  tbe 
language  of  the  opinion  and  the  amount  of 
the  item  would  each  seem  to  indicate  that 
the  original  purchase  price  was  all  that  was 
considered.  But  the  statute  considered  in 
that  case  is  very  difl^erent  from  our  own, 
and  the  case  cannot  for  that  reason  be  re- 
garded as  authority  for  the  proposition  that 
under  our  statute  the  value  of  the  record 
books  aforesaid  constitute  an  asset  of  the 
old  county  to  be  considered  in  apportioning 
its  indebtedness. 

Such  books  are,  no  doubt,  public  property, 
and  in  a  sense  or  for  some  purposes  to  be 
r^arded  as  public  property  of  the  county. 
But  the  several  officers  are  declared  by  stat- 
ute to  be  the  custodians  of  the  records  in 
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their  respecUve  oflSces,  and  most  of  them  are 
provided  and  kept  for  the  convenience  and 
benefit  of  the  pabllc  or  persons  interested, 
whether  residents  of  the  county  or  not.  And, 
In  onr  opinion,  for  seemingly  obvious  reasons, 
they  are  not  the  kind  of  property  contemplat- 
ed by  the  statute  providing  for  this  appor- 
tionment The  new  county  certainly  does. not 
need  and  could  not  use  the  district  court  rec- 
ords, and  loses  nothing  by  the  fact  that  sudi 
records  are  retained  in  the  office  of  the  clerk 
of  the  court  in  the  parent  county;  and  the 
same  Is  true  as  to  the  records  retained  in  the 
office  of  the  county  treasurer.  The  tax 
books  contain  the  record  not  only  of  taxes 
levied  and  collected  for  county  purposes,  but 
also  those  levied  and  collected  for  state  and 
school  district  purposes,  and  in  more  recent 
years,  though  since  the  organization  of  Park 
county  (Ijaws  1913,  c  85),  of  the  taxes  lev- 
ied and  collected  for  cities  and  towns  with- 
in the  county.  And  a  sum  equal  to  1  per 
cent,  of  the  amount  collected  of  city  or  town 
taxes  la  required  to  be  deducted  therefrom 
by  the  collector  and  turned  into  the  county 
treasury  to  reimburse  the  county  for  the  ex- 
tra expense  for  stationery  and  clerical  serv- 
ices in  assessing  and  collecting  such  munic- 
ipal taxes.    Id.  {  5. 

The  annual  contribution  of  the  taxpayers 
toward  the  expense  of  providing  the  books 
and  recording  therein  the  various  matters 
required  to  be  entered  or  recorded  is  not  on 
a  different  footing  from  their  contribution 
for  any  other  ordinary  expense  of  maintain- 
ing the  county  offices;  and  the  residents  of 
the  new  county  have  the  same  access  to  the 
district  court  records  and  the  tax  records  and 
other  record  books  in  the  county  treasurer's 
office  as  before  the  county  division.  A  simi- 
lar situation  exists  as  to  some  of  the  records 
in  the  county  clerk's  office,  notably  the  mar- 
riage records,  the  clerk's  fee  book  and  ledger, 
and  the  record  of  the  meetings  of  the  coun- 
ty commissioners.  Such  books  can  be  of  no 
possible  use  to  the  new  county,  and  to  charge 
the  old  county  with  their  value  based  upon 
their  original  cost  and  the  estimated  cost  of 
entering  the  recorded  matter  therein  would 
be  equivalent  to  charging  it  with  money  ex- 
pended in  the  purchase  of  stationery  for  the 
use  of  its  officers  and  for  salaries  of  officers 
and  employes,  a  matter  which  might  be  ex- 
tended indefinitely,  and  the  effect  might  be 
to  require  the  old  county  to  return  to  the 
new  county  a  certain  proportion  of  the  or- 
dinary expenses  of  maintaining  the  several 
coimty  offices  for  the  several  years  preceding 
the  coimty  division  which  might  equal  or  ex- 
ceed the  proportion  which  may  have  been 
contributed  for  that  purpose  by  the  taxpay- 
ers In  the  territory  taken  to  form  the  new 
county.  That  is  certainly  not  the  theory  of 
the  statute  providing  for  the  apportionment 
of  the  old  county's  Indebtedness.  The  new 
county  Is  Interested  in  the  public  records 
affecting  the  title  to  the  property  within  its 
bonndarles,  and  that  interest  and  the  con- 


venience of  the  public  require  a  duplication 
of  such  records  to  be  kept  in  the  proper  of- 
fice In  the  new  county.  But  that  matter  is 
regulated  by  statute  which  prescribes  a  rule 
concerning  it  inconsistent  with  the  proposi- 
tion that  the  record  books  and  records  re- 
maining In  the  old  county  are  public  proper- 
ty to  be  accounted  for  in  the  appoiHomuent 
proceeding. 

At  the  date  of  the  organization  of  Park 
county  it  was  provided  by  statute  that  the 
county  clerk  of  the  county  out  of  which  any 
new  county  may  be  formed  shall,  upon  re- 
quest of  the  commissioners  of  the  new  coun- 
^,  procure  a  proper  record  book  or  books 
and  carefully  and  accurately  transcribe  there- 
in the  records  of  all  deeds,  mortgages,  maps, 
and  other  Instruments  in  any  wise  affecting 
the  real  or  personal  property  situate  within 
the  boundaries  of  the  new  county,  and  certify 
the  same  as  a  true  and  correct  transcript  of 
such  original  records,  and  thereupMi  transmit 
tlie  same  to  the  county  clerk  of  the  new 
county,  who  shall  index  and  abstract  in  a 
proper  book  all  instruments  so  transcribed, 
which  transcript  shall  be  received  In  evidence 
and  have  like  effect  in  all  other  respects  the 
Same  as  tf  the  instruments  had  been  filed 
for  record  in  the  new  county,  and  that  the 
county  clerk  preparing  the  transcript  shall 
receive  for  such  services  a  stated  compensa- 
tion in  addition  to  the  actual  cost  of  the  rec- 
ord book  or  books,  to  be  paid  out  of  the 
county  funds  of  the  new  county.  Comp.  Stat. 
1910,  §  1257.  These  provisions  were  orglnal- 
ly  contained  In  a  section  of  the  law  provid- 
ing the  procedure  for  organizing  new  coun- 
ties (liaws  1888,  c.  90,  |  69)  which  was  enact- 
ed subsequent  to  the  statute  providing  for 
and  regulating  the  proceeding  for  apportion- 
ing the  indebtedness  of  the  original  county. 
The  section  was  amended  and  re-enacted  by 
an  act  approved  February  21,  1911,  so  as  to 
provide  that  the  county  clerk  of  the  original 
county.  Instead  of  preparing  the  transcript, 
shall,  upon  request  of  the  commissioners  of 
the  new  county,  or  any  bonded  abstract  com- 
pany, permit  some  person  or  persons  author- 
ized by  the  commissioners  of  the  new  county, 
or  such  bonded  abstract  company,  at  the  ex- 
pense of  the  new  county  or  bonded  abstract 
company,  to  transcribe  or  photograph  the 
records  aforesaid  in  books  furnished  by  the 
new  county,  and  that  the  county  clerk  of 
the  old  county  shall  compare  the  records  or 
Instruments  so  transcribed  or  photographed  ' 
with  the  original  Instruments  or  records  in 
his  office,  and  certify  the  same  as  a  true  and 
correct  transcript,  and  transmit  the  same  to 
the  county  clerk  of  the  new  county  or  such 
bonded  abstract  company,  and  fixing  the  com- 
pensation of  the  county  clerk  for  his  services 
In  so  comparing  and  certifying  to  the  tran- 
script and  providing  that  the  same  be  paid 
by  the  new  county.    Laws  1911,  c.  80. 

Having  thus  required  the  new  county  to 
pay  the  exi)ense  of  obtaining  the  necessary 
records,  we  think  a  rule  is  established  ex- 
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dndlng  the  Tecords  and  record  books  from 
consideration  In  apportioning  the  Indebted- 
ness of  the  old  county.  It  Is  not  reasonable 
to  suppose  that  the  I^eglslature  would  have 
made  this  provision  expecting  the  new  county 
to  be  reimbursed  by  the  old  county  for  its 
expense  in  obtaining  the  records  either  di- 
rectly or  by  being  credited  with  the  value  of 
the  records  as  public  property  of  the  old 
county.  The  statute  makes  no  provision  for 
such  reimbursement,  and  there  is  nothing  to 
indicate  an  intention  to  that  effect.  Had  it 
beeri  so  Intended,  the  Legislature  would,  we 
think,  have  provided  either  for  dividing  the 
expense  or  placing  the  entire  burden  upon 
the  old  county,  without  leaving  the  matter  to 
the  uncertainty  of  an  apportionment  proceed- 
ing. 

[li]  6,  The  court  found  that  of  the  total 
outstanding  warrants  of  Big  Horn  county  on 
January  3,  1911,  some  of  them  upon  which 
the  principal  and  Interest  amounted  to  |1,- 
287.43,  had  been  Issued  and  outstanding  more 
than  one  year  prior  to  December  1,  1910,  and 
that  at  a  meeting  of  the  commissioners  in 
December,  1910,  a  resolution  was  passed  or- 
dering warrants  issued  more  than  24  months 
prior  thereto  to  be  canceled;  the  total 
amount  thereof,  including  principal  and  in- 
terest, being  11,108.76.  The  court  held  and 
stated  as  A  conclusion  of  law  that  of  such 
warrants  those  Issued  more  than  one  year 
prior  to  December  1,  1910,  and  less  than  flye 
years  prior  to  January  8,  1911  (the  date  of 
Park  county's  organization),  should  be  in- 
cluded as  a  part  of  the  indebtedness  of  Big 
Horn  county.  It  is  contended  that  this  was 
error,  though  the  matter  is  not  discussed  In 
the  brief  of  plaintiff  in  error  further  than  by 
stating  that  the  court  should  have  deducted 
the  amount  of  such  warrants  from  the 
amotint  of  the  indebtedness.  The  warrants 
were,  no  doubt,  canceled  pursuant  to  the 
provisions  of  sections  1201  and  1202,  Com- 
piled Statutes  1910.  Section  1201  provides 
that  the  county  treasurer,  on  the  first  Mon- 
day of  December  of  each  year,  shall  certify 
to  the  board  of  county  commissioners  the 
number  and  amount  of  each  county  warrant 
or  county  certificate  of  Indebtedness  unpaid 
and  which  has  been  issued  for  a  period  ex- 
ceeding 12  months ;  that  the  board  of  county 
commissioners  shall  cause  such  list  to  be 
entered  upon  its  Journal,  and  thereupon  make 
an  order  canceling  each  and  every  such  war- 
rant or  certificate  of  indebtedness,  and  that 
such  order  shall  have  the  effect  of  canceling 
such  obligation.  Section  1202  provides  that 
any  person  holding  such  canceled  warrant  or 
certificate  of  indebtedness  may  present  the 
same  to  the  county  board  at  any  subsequent 
time,  not  later  than  five  years  after  the  date 
of  the  warrant  or  certificate,  for  the  action 
of  the  board  In  the  matter  of  reimbursement 
of  the  amount  to  the  holder  thereof.  These 
two  sections  were  enacted  in  1909,  and  con- 
stituted the  only  sections  of  chapter  127  of 
the  Laws  of  1900.  except  the  section  stating 


when  the  act  should  take  effect    Tbe  title  of 
the  act  was  as  follows: 

"An  act  authorizing  the  cancellation  of  cran- 
ty  warrants  or  county  certificates  of  iiid*bff.l- 
ness,  and  bow  the  same  may  be  accomplialKd. 
and  providing  how  such  canceled  warrants  or 
certificates  may  be  paid." 

We  do  not  know  tbe  object  of  tbeae  pro- 
visions unless  it  was  to  stop  the  accumnla- 
tlon  of  interest.  It  Is  clear  that  it  was  not 
intended  to  cancel  the  debt  The  oondndin; 
words  of  the  first  section,  that  "such  order 
shall  have  the  effect  of  canceling  scndi  obli- 
gation," must  refer  to  the  obligation  of  tbe 
warrant  or  certificate  rather  than  tlie  origi- 
nal debt  for  which  the  warrant  or  certificate 
may  have  been  issued,  since  proviaion  Is  made 
in  the  next  section  for  paying  the  amount  of 
the  warrant  or  certificate  to  the  holder.  The 
five-year  period  from  the  date  of  the  warrants 
or  certificates  so  canceled  not  having  elapsed 
at  the  date  of  the  organization  of  tlie  new 
county,  they  remained  an  obligation  of  tbe 
county,  though,  if  the  statute  be  given  it« 
full  effect,  it  would  require  farther  action  on 
the  part  of  tbe  board  to  authorise  payment 
by  the  treasurer.  It  not  appearing  that  tbe 
county  had  been  relieved  of  its  liability  to 
pay  the  amount  of  the  canceled  warrants  and 
certificates,  we  think  the  court  oonecUy 
found  that  they  should  be  included  aa  part  of 
the  indebtedness. 

7.  It  is  contended  that  the  trial  oourt  oied 
in  denying  the  motion-  of  Park  county  for 
more  specific  findings  of  fact  In  certain  vu- 
ticulars.  The  motion  was  to  tbe  effect:  tl) 
That  tbe  court  make  and  enter  a  finding  as 
to  tbe  amount  of  valid  and  coUectDde  taxes 
due  Big  Horn  county  on  January  3,  1911;  & 
that  a  finding  be  made  and  entered  stating 
when  the  outstanding  indebtedness  of  Big 
Horn  county  became  or  becomes  dne  and 
what  rate  of  interest,  if  any,  such  indebted- 
ness bears;  (3)  that  the  court  make  and  ents 
a  finding  stating  to  whom  the  Andrew  Ga^ 
negle  donatlcm  of  $15,000  was  made;  (4)  that 
a  finding  be  made  and  entered  stating  to 
whom  the  library  building  belonged  on  Jan- 
uary 3,  1911;  (5)  that  the  court  make  and 
enter  a  finding  stating  the  value  of  tbe  court- 
house square  without  excluding  the  site  on 
which  the  library  building  is  located. 

[12-14]  The  finding  as  to  the  deilnqneot 
taxes  was  clearly  sufficient.  It  stated  the 
amount  thereof  on  the  date  of  the  or^ganlxa- 
tion  of  Park  county,  the  amount  that  hai 
been  collected  up  to  the  time  of  the  hearins. 
and  the  amount  and  value  of  those  remain- 
ing uncollected.  The  evidence  did  not  refer 
to  the  taxes  in  detail,  and  all  the  court  cooh! 
do  was  to  value  the .  same  upon  the  facts 
brought  out  in  the  evidence  referr^  to  In  as 
earlier  part  of  this  opinion. 

Big  Horn  county  allied  in  its  report  that 
its  bonded  indebtedness  consisted  of  $33.30i>. 
bearing  Interest  at  the  rate  of  6  p«  cent  per 
annum,  Interest  payable  sraniannually  on  Jao- 
uary  1st  and  July  1st,  and  that  the  iHlndpti 
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became  due  and  payable  at  tbe  rate  of  $3,700 
on  September  1,  1911,  and  annually  thereaft- 
er on  the  1st  day  of  September  of  each  year, 
up  to  an'd  including  September  1,  1919.  It 
was  stipulated  on  the  trial  that  at  tbe  date 
of  the  organisation  of  Park  county  such 
bonded  indebtedness  consisted  of  $30,300  prin- 
cipal, and  interest  for  three  days  at  6  per 
cent,  amounting  to  $16.16.  This  was  all  the 
evidence  as  to  the  bonded  indebtedness.  The 
warrants  and  judgments  were  presumably 
already  due,  and  the  statute  fixes  the  rate  of 
Interest  thereon,  viz.  8  per  cent  per  annum 
on  the  Judgments  and  6  per  cent  per  annum 
on  the  warrants.  There  appears  to  have  been 
no  controversy  as  to  the  bonded  In'debtedness, 
and  the  stipulation  as  to  the  amount  and  rate 
of  Interest  without  stating  the  date  of  matu- 
rity, most  have  been  regarded  by  counsel  as 
snfflclent  for  the  purpose  of  the  apportion- 
ment. The  stipulated  amount  of  that  indebt- 
edness was  that  stated  in  the  answer  of  Park 
county,  such  answer  omitting  to  state  the 
date  of  maturity  of  the  principal.  Tbe  court 
found  the  amount  of  the  ]u<dgment  indebted- 
ness and  of  tbe  outstanding  warrants.  It 
was  not  necessary  to  make  a  finding  as  to 
the  rate  of  interest  fixed  by  the  statute.  The 
ground  upon  which  the  motion  is  based  for 
a  specific  finding  as  to  tbe  date  when  the  out- 
standing indebtedness  becam»  due,  an'd  the 
rate  of  interest  thereon,  we  understand  to 
be  based  upon  the  provisions  of  the  statute 
requiring  those  facts  to  be  stated  in  the  re- 
port of  the  commissioners  of  the  original 
county,  and  that  the  court,  upon  finding  the 
amount  to  be  charged  to  the  new  county, 
shall  order  that  its  board  of  county  commis- 
Bioners  issue  its  warrants  payable  to  the  or- 
Uer  of  the  original  connty  at  a  time  not  later 
than  the  time  when  tbe  indebtedness  shall 
become  due,  and  bearing  the  same  rate  of  in- 
terest. Tbe  net  amount  chargeable  to  the 
new  county  on  the  date  of  its  organization 
was  found  to  be  $11,310.72,  and  interest  there- 
on was  allowed  at  the  rate  of  6  per  cent  per 
annum  to  the  date  of  the  Judgment,  the  same 
amounting  with  said  interest  to  $14,674.32. 
It  was  ordered  that  the  commissioners  of 
Park  county  issue  a  warrant  for  sai'd  sum  of 
$14,674.32  payable  to  the  treasurer  of  Big 
Horn  county  on  or  before  January  1,  1917, 
and  bearing  Interest  at  tbe  rate  of  6  per  cent 
per  annum.  Thus  the  court  provided  for  in- 
terest in  each  instance  at  tbe  lowest  rate 
borne  by  any  of  the  indebtedness.  The 
amount  to  be  paid  by  Park  county  was  con- 
siderably less  than  the  bonded  debt,  and  if 
the  warrant  was  ordered  payable  at  a  time 
later  than  the  time  when  such  in'debtedness 
would  become  due.  Big  Horn  county  is  not 
objecting  thereto,  and  it  does  not  seem  that 
Park  county  can  be  prejudiced  thereby. 

[IS]  We  have  stated  the  findings  of  the 
court  as  to  the  library  building  in  discussing 
the  principal  question  raised  with  reference 


thereto,  and  we  think  those  findings  sufilcient 
without  a  more  'definite  statement  that  the 
building  belonged  to  the  Library  Association 
or  to  whom  the  Carnegie  donation  was  made. 

[II]  The  finding  as  to  the  value  of  tbe 
courthouse  square  was  in  substance  that 
Big  Horn  county  was  the  owner  of  what  is 
known  as  the  courthouse  square  in  the  city  of 
Basin,  consisting  of  11.26  acres;  that  a  lease 
of  a  part  thereof  consisting  of  a  tract  in  the 
southwest  comer  200  feet  by  300  feet  was 
made  and  executed  for  a  period  of  99  years 
by  the  commiasioners  of  Big  Horn  connty  on 
December  4,  1908,  to  tbe  Big  Horn  County 
Library  Association;  that  the  value  of  the 
courthouse  square,  subject  to  said  lease,  and 
including  the  building  thereon  known  as  the 
county  oflSces  and  the  county  Jail,  was  tbe 
sum  of  $10,000.  Thus  the  site  on  which  the 
library  building  is  located  was  not  excluded 
from  the  finding  as  to  the  value  of.  the  court- 
house square,  but  the  latter  was  valued  sub- 
ject to  ti»e  lease,  and  we  cannot  see  that  that 
was  improper.  We  see  no  prejudicial  error 
in  tbe  denial  of  tbe  motion  for  more  specific 
findings. 

For  the  reasons  aforesaid,  the  Judgment 
will  be  a£Brmed. 

AfiBrm^. 

BEABD,  J.,  concurs. 


(S4  Uont.  »2) 

AMERICAN  SUfiETY  CO.  OF  NEW  YOBK 

V.  KARTOWITZ.    (No.  8794.) 
(Supreme  Court  of  Montana.     July   6,  1917.) 

1.  ATTACRlOtNT   «=»1— NATOM  OF  RKICXDT. 

Attachment  la  a  provisional  remedy,  ancil- 
lary to  a  civil  action.  In  view  of  Hev.  (jodes,  f 
6666,  providing  that  the  writ  may  issue  at  Uie 
time  of  issuing  summons  or  thereafter,  but  not 
before. 

[Ed.  Note.— For  other  caaei,  see  Attachment 
Cent  Dig.  §S  l-«.] 

2.  ATTACHIfENT  ^=34 — RBqUISITBS. 

The  requisites  for  an  attachment  are  pen- 
dency of  an  action  on  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  and  an 
outstanding  valid  summona  iasned  in  such  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  EMg.  K  8-10.] 

3.  Pl^ADINQ    <3=>223— SUSTAININO    DeMTTBEXB 

TO  Complaint— Eftect. 
The  effect  of  sustaining  a  demurrer  to  a  com> 
plaint  is  not  to  terminate  the  action,  in  view 
of  Kev.  Codes,  §  6591,  providing  that  upon 
sustaining  a  demurrer,  the  court  may  in  its 
discretion  allow  tbe  pleader  to  amend. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  I  668.] 

4.  PuiADrwa  «=»262(2)— AMENnim  Couplaint 
—Effect  of  FrLiNO. 

When  an  amended  complaint  is  filed,  it  su- 
persedes the  original,  and  issues  are  then  de- 
terminable as  of  the  date  of  the  commencement 
of  the  action,  in  absence  ot  supplemental  plead- 
ings. 

[EM.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  8  737%.] 


<b=>Far  otbw  otes  im  same  topic  and  KBY-NUHBER  In  all  Key-Numbered  DlgMta  and  iDdczas 
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5.  Attacrment  «s»267  —  DiBSOLunoN— Sus- 

TAININO  DEJCUBBEB  TO  COMPLAINT. 

An  attachment  was  not  dissolved  by  the  sus- 
taiaing  ot  a  general  demurrer  to  tbe  complaint 
and  granting  plaintiff  time  to  amend,  in  view  of 
Rev.  Codes,  §_  6683,  permitting  the  affidavit  and 
undertaking  in  attachment  to  be  amended,  and 
the  liberal  statute  of  amendments  (section  65S9), 
and  section  6457,  providing  that  an  action  is 
commenced  by  filing  a  complaint. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  8i  948-952.] 

Appeal  from  District  Court,  Hill  County; 
Charles  L.  Crum,  Judge. 

Action  by  the  American  Surety  Company 
of  New  York  against  Herman  F.  Eartowitz. 
From  an  order  denying  a  motion  to  dis- 
charge an  attachment,  defendant  appeials. 
Affirmed. 

Stranaban  &  Stranahan,  of  Havre,  for 
appellant.  H.  S.  Kline  and  C.  B.  Flwell, 
both  of  Havre,  for  respondent. 

HOLLOWAT,  J.  The  original  complaint 
in  this  action  set  forth  that  plaintiff  became 
Burety  for  defendant  on  a  guardian's  bond 
required  of  him  by  the  county  court  of  Ward 
county,  N.  D. ;  that,  in  consideration  of  it 
oecoming  such  surety,  defendant  agreed  to 
Indemnify  and  save  it  harmless  from  all 
iiabllity;  that  defendant  failed  in  this  be- 
half; that  plaintiff  was  compelled  to  and  did 
pay  a  Judgment  for  $1,800  and  costs  and  ex- 
penses, amounting  to  $177,  recovered  in  an 
Action  brought  against  the  guardian  and  this 
plaintiff ;  and  that  defendant  has  not  repaid 
such  amount,  or  any  part  thereof,  though 
often  requested  so  to  do.  At  the  time  the 
action  was  commenced  the  plaintiff  secured 
a  writ  of  attachment  to  be  issued.  The  trial 
court  sustained  a  general  demurrer  to  tills 
complaint  and  grantefd  plaintiff  20  days 
within  wlilch  to  amend.  Before  the  amended 
iwmplaint  was  filed,  and  within  the  20  days 
allowed  for  the  amendment,  defendant  mov- 
ed tbe  court  to  discharge  the  attachment. 
The  motion  was  denied,  and  defendant  ap- 
pealed from  the  order. 

[1,  2]  It  is  the  contention  of  appellant  that, 
when  the  demurrer  to  the  original  complaint 
was  sustained,  the  attachment  should  have 
been  discharged,  since  there  was  not  then 
any  complaint  In  the  action,  and  therefore 
nothing  to  support  the  attachment.  Under 
our  Codes,  attachment  is  a  provisional  rem- 
edy in  a  civil  action;  it  is  ancillary  to  the 
action  in  which  it  is  issued.  The  writ  may 
Issue  at  the  time  of  issuing  summons,  or 
thereafter,  but  not  before.  Section  6656, 
Rev.  Codes.  The  necessary  requisites  for  an 
attachment  are:  First,  the  pendency  of  an 
action  on  a  contract,  express  or  Implied,  for 
the  direct  payment  of  money ;  and,  second, 
an  outstanding  valid  summons  issued  in 
such  action.  Duluth  B.  &  M.  Co.  y.  Allen, 
51  Mont.  89,  149  Pac  494. 

[8, 4]  A  ciTU  action  is  commenced  in  a 
court  of  record  by  filing  a  complaint  (sections 


6457,  6513,  Rev.  Codes),  but  the  effect  of  sus- 
taining a  demurrer  to  the  complaint  is  not 
to  terminate  the  action.  Section  6591,  Revis- 
ed Codes,  provides  that,  when  a  demurrer  is 
sustained,  the  court  may  in  its  discretion  al- 
low the  pleader  in  fault  to  amend,  and  that 
discretion  was  exercised  la  plalntUTs  favor 
in  this  instance.  When  the  amended  com- 
plaint is  filed,  it  supersedes  the  original  (Ben 
Kress  Nursery  Co.  v.  Oregon  Nursery  Co., 
45  Mont.  494,  124  Pac.  475),  and  aU  Issues 
are  then  determinable  as  of  the  date  of  the 
commencement  of  the  action,  in  the  absence 
of  supplemental  pleadings. 

[6]  No  fault  is  found  with  the  summons 
Issued  in  this  action;  so  that,  between  the 
date  when  the  demurrer  was  sustained  and 
the  amended  complaint  was  Sled,  there  was 
still  pending  an  action  upon  a  contract  for 
the  direct  payment  of  money,  in  which  a 
valid  summons  had  beeta  Issued  at  or  prior  to 
the  time  the  writ  of  attachment  was  secured. 
This  would  seem  to  determine  the  correct- 
ness of  the  trial  court's  ruling  upon  the  mo- 
tion to  discbarge;  but  appellant  Insists  that 
this  court  has  held  that  to  support  an  at- 
tachment there  must  be  on  file  in  the  action  a 
complaint  which  states  a  cause  of  action  for 
the  recovery  of  money  upon  a  contract,  ex- 
press or  inHpUed.  and  cites  Porter  y.  Ply- 
mouth Gold  Min.  Co.,  29  Mont  347,  74  Pac 
938,  101  Am.  St.  Rep.  569,  and  Kyle  t. 
Chester,  42  Mont  522,  113  Pac.  .749,  37  L.-  R. 
A.  (N.  S.)  230.  In  the  first  of  these  cases 
this  court  dismissed  the  subject  now  under 
consideration  with  these  remarks: 

"The  question  as  to  the  action  of  the  court 
in  dissolving  the  attachment  which  was  issued 
at  the  time  the  suit  was  commenced  becomes 
immaterial  under  the  conclusions  that  we  have 
reached  upon  the  appeal  from  the  judgment.  If 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  no  attachment  could 
be  maintained." 

Kyle  V.  Chester  was  an  action  in  tort  and 
In  sustaining  an  order  of  tbe  trial  court  dis- 
charging'an  attachment  which  had  been  is- 
sued this  court  said: 

"But  the  court  must  look  to  the  complaint  to 
ascertain  whether  it  states  a  cause  of  action  in' 
contrnct,  express' or  implied.  The  fundamental 
question  is  whether  the  complaint  states  such 
a  cause  of  action.  As  this  complaint  does  not, 
the  attachment  was  properly  discharged." 

Tbe  observation  in  each  Instance  was  pe- 
culiarly pertlnesit  as  applied  to  the  facts 
then  under  consideration.  In  the  Plymouth 
Case  a  demurrer  was  sustained  to  the  com- 
plaint and  plaintiffs,  electing  to  stand  on 
their  pleading,  suffered  Judgment  to  be  taken 
against  them,  and  appealed  therefrom.  It 
was  then  too  late  to  amend,  if  by  amend- 
ment a  good  cause  of  action  could  have  been 
stated  without  changing  the  cause  of  action. 
In  Kyle  v.  Chester  the  complaint  disclosed 
on  its  face  that  it  could  not  be  amended  to 
state  a  cause  of  action  upon  a  contract;  so 
that  neither  case  Is  authority  for  the  prin- 
ciple for  which  appellant  herein  contends. 
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In  Clark  t.  Oregon  Short  Line  R.  R.  Co.,  3S 
Mont.  177,  90  Pac.  288,  the  dedsion  of  this 
court  Is  aptly  stated  in  the  syllabus  as  fol- 
lows: 

"An  action  is  'commenced,'  within  the  mean- 
ins  of  section  6457,  Revised  Codes,  and  the 
operation  of  the  statute  of  limitations  is  there- 
by arrested,  by  filing  a  complaint  to  which  a 
general  demurrer  is  afterward  sustained,  provid- 
ed the  pleading  is  sufficiently  sabstantial  to  al- 
low of  its  being  properly  amended  so  as  to 
fully  state  the  same  cause  of  action  attempted 
to  be  stated  in  the  first  instance." 

Upon  principle,  that  case  is  in  point  here. 
Under  similar  statutory  provisions  the  Su- 
preme Court  of  California  has  held  that  the 
attachment  should  not  be  dissolved  unless 
the  complaint  cannot  be  amended  to  state  a 
proper  cause  of  action.     The  court  said: 

"The  claim  that  the  complaint  does  not  state 
a  cau.<!e  of  action,  and  that  the  attachment 
should  have  been  dissolved  for  that  reason,  can- 
not be  snstained.  Unless  the  complaint  shows 
upon  its  face  that  the  plaintiff  has  no  cause  of 
action  with  the  help  of  an  amendment,  the  at- 
tachment should  not  be  dissolved.  If  the  com- 
plaint is  defective  merely,  and  can  be  made 
Kood  by  amendment,  the  plaintilT  should  be  al- 
lowed to  amend  before  the  decision  of  the  mo- 
tion to  dissolve;  but,  if  the  complaint  is  incur- 
able, the  attachment  must  b6  dissolved."  Hath- 
away 7.  Davis,  33  Cal.  161. 

In  view  of  our  liberal  statute  of  amend- 
ments (section  6589,  Rev.  Codes),  and  the 
provision  in  section  6683,  Revised  Codes,  per- 
mitting the  affidavit  or  undertaking  on  at- 
tachment to  be  amended,  the  language  of 
the  California  court  above  expresses  our 
views  of  the  rule  which  should  prevail  here. 
Assuming,  without  deciding,  that  the  court 
below  was  justifled  in  sustaining  the  demur- 
rer to  the  original  complaint,  it  cannot  be 
said  that  it  Is  made  apparent  that  the  same 
cause  of  action  attempted  to  be  stated,  can- 
not be  properly  pleaded  in  an  amended  com- 
plaint.   The  order  is  affirmed. 

Affirmed. 

BRANTLX,  a  J.,  and  BANNER,  J,  con- 
cur. 


(M  Moot.  U) 

BENNIGHOPF  v.  ROBBINS.    (No.  3782.) 

(Supreme  Court  of  Montana.    July  2,  1917.) 

1.  executobs  and  administrators  ®=3221(6) 
—Agreement  to  Finance  Compant— Suffi- 
ciency OF  Evidence. 
In  an  action  against  a  decedent's  estate  to 
recover  amounts  advanced  on  account  of  a  cor- 
poration, evidence  held  to  justify  finding  that 
decedent  and  plaintiff,  while  directors  and  stock- 
holders of  the  company,  before  disbursement  of 
any  funds,  orally  agreed  that  they  would  finance 
the  company  and  personally  advance  funds  to 
meet  its  obligations,  and  that,  if  either  failed  to 
obtain  reimbursement  from  the  company,  there 
should  be  an  accounting  between  the  parties, 
each  promising  to  pay  a  half  of  the  sums  ad- 
vanced. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent.  Dig.  $§  903%,  1874, 1876.] 


2.  FSAUDS,  Statute  or  «=9l4— Aobekhent  to 
Answer  for  Debt  or  Default  or  An- 
other. 

The  oral  agreement  of  plaintiff  and  decedent 
that  each  should  answer  to  the  other  for  any 
funds  paid  out  on  account  of  a  railway  com- 
pany in  which  they  were  directors  and  stockhold- 
ers, if  the  company  itself  should  fail  to  reim- 
burse them,  was  within  the  statute  of  frauds; 
plaintiff's  advances  being  noted  upon  the  com- 
pany's books  as  its  liability,  and  it  formally  ex- 
ecuting to  him  a  note,  which,  whether  intended 
as  a  liquidation  or  not,  operated  as  an  acknowl- 
edgment and  acceptance  of  what  be  had  done  in 
advancing  funds,  so  that  there  was  a  primary 
obligation  between  plaintiff  and  the  company, 
to  which  the  agreement  between  plaintiff  and 
decedent  was  collateral. 

VM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  i  14.] 

3.  Frauds,  Statute  or  ^=333(2)— Promise  to 
Answer  for  Debt  or  Default  of  Another 
—Taking  Out  of  Statute. 

Under  Rev.  Codes,  $  5660,  aubd.  3,  providing 
that  a  promise  to  answer  for  the  obligation  of 
another  is  an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing,  where,  being  for 
an  antecedent  obligation  of  another,  the  prom- 
ise is  made  on  the  consideration  that  the  party 
received  a  cancellation  of  the  antecedent  obliga- 
tion, etc.,  the  consideration  which  will  convert 
a  promise  to  answer  for  the  obligation  of  a  third 
person  into  an  original  obligation  of  the  promis- 
or, BO  as  to  take  it  out  of  the  statute  of  frauds, 
must  be  one  tangible  at  law,  a  legal  pecuniary 
benefit,  rather  than  a  moral  obligation. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  U  61,  53.] 

4.  Frauds,  Statute  of  «=;933(2)— AOBBEiaNT 
TO  Answer  fob  Debt  or  Default  of  An- 
otiier  —  E>XTBN8iON  or  Credit  to  Pbou- 

ISOR. 

Where  decedent's  promise  to  reimburse  plain- 
tiff for  advances  made  to  a  company  in  which 
both  parties  were  stockholders  and  directors 
was  the  principal  inducement  for  plaintiff's  ad- 
vances, but  credit  was  not  given  decedent  ex- 
clusively, decedent's  agreement  to  reimburse 
was  not  taken  Out  of  the  statute  of  frauds  by 
Rev.  Codes,  {  5660,  subd.  2,  providing  that  a 
promise  to  answer  for  the  obligation  of  another 
IS  deemed  an  original  obligation  of  the  promis- 
or, where  the  creditor  parts  with  value,  in  con- 
sideration of  the  obligation  in  respect  to  which 
the  promise  is  made,  in  terms  or  under  circum- 
stances such  as  to  render  the  party  making  the 
promise  the  principal  debtor,  and  the  i>arty  in 
whose  behalf  it  is  made  his  surety. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f}  51,  63.] 

Appeal  from  District  (^urt,  Yellowstone 
County;   Geo,  W.  Plerson,  Judge. 

Action  by  George  F.  BennlghofT  against 
E.  L>.  Bobbins,  as  executor  of  the  estate  of 
John  D.  Losekamp,  deceased.  From  a  judg- 
ment for  defendant,  and  an  order  denying 
plaintiff's  motion  for  new  trial,  plaintiff  ap- 
peals.   Judgment  and  order  affirmed. 

Collins,  Campbell  &  Wood,  of  Billings,  for 
appellant.  Johnston  &  Coleman,  of  Billings, 
for  respondent. 

SANNER,  J.  In  this  case  the  trial  court 
found  as  follows: 

"I.  That  John  D.  Losekamp,  deceased,  in  his 
lifetime,  and  the  plaintiff,  while  each  of  said 
persons  were  directors  and  stockholders  of  the 
hereinaftei  named  corporation,  and  prior  to  the 
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disbaraement  of  any  funds  thereunder,  entered 
Into  an  oral  agreement  between  themsdres  that 
they  would  finance  the  Eastern  Montana  Elec- 
tric Railway  Company,  personally  advancing 
ffufficient  funds  to  meet  and  discharge  its  obliga- 
tions, then  existing  or  which  thereafter  might  be 
incurred,  and,  in  the  event  of  either  of  said 
parties  failing  to  obtain  reimbursement  from  the 
company,  there  was  to  be  an  accounting  had  be- 
tween the  parties,  each  promising  to  pay  one- 
half  of  the  sums  so  advanced  and  unpaid. 

"II.  That  said  parties  performed  the  terms  of 
said  agreement,  in  part  by  indorsing  notes  given 
in  the  name  of  the  company,  and  in  part  by  ad- 
vancing tQ  and  for  the  use  of  the  corporation 
from  tbeir  individual  funds. 

"in.  The  plaintiff,  being  in  funds,  individu- 
ally advanced  the  said  company  the  sum  of  $11,- 
510.10.  Of  said  sum  plaintiff  deposited  $5,482.- 
43  to  the  bank  credit  of  the  company,  and  the. 
remainder  is  represented  by  payment  and  dis- 
charge of  obligations  of  the  corporation,  includ- 
ing personal  expenses. 

IV.  That  under  the  terms  of  said  agreement 
the  said  John  D.  Losekamp,  in  his  lifetime,  of 
his  individual  funds,  advanced  to  and  paid  for 
the  bepefit  of  said  company  the  sum  of  $1,254.10. 

"V.  That  the  plaintiff  and  the  said  Losekamp, 
deceased,  never  had  an  accounting  or  settlement 
between  them  for  the  moneys  so  advanced,  and 
plaintiff  presented  his  claim  for  the  full  amount 
advanced  by  him,  with  accrued  interest,  as  set 
forth  in  the  complaint,  to  the  defendant,  as  ex- 
ecutor of  the  last  will  of  said  John  D.  Lose- 
kamp, deceased.  Defendant  indorsed  his  allow- 
ance thereon  in  the  sum  of  $1,760.60,  with  in- 
terest, being  one-half  of  the  principal  and  inter- 
est of  two  notes  indorsed  by  plaintiff  and  said 
John  D.  Losekamp,  deceased,  for  the  use  and 
benefit  of  said  company,  and  subsequently  paid 
by  the  plaintiff. 

"VI.  That  the  said  Eastern  Montana  Electric 
Railway  Company  executed  and  delivered  its 
promissory  note  in  writing  to  the  plaintiff  at  his 
reonest  for  nil  advances  made  by  him." 

Upon  these  findings  the  conrt  concluded  as 
a  matter  of  law: 

"That  the  moneys  advanced  and  expended  by 
plaintiff  were  primarily  expended  on  the  credit 
of  the  corporation,  and  said  John  D.  Losekamp, 
deceased,  was  to  become  liable  only  in  the  event 
of  the  inability  of  the  company  to  repay.  That 
the  agreement  between  plaintiff  and  said  John 
D.  Losekamp,  deceased,  is  void  b^  reason  of  the 
statute  of  frauds.  That  plaintiff  is  entitled  to  a 
Judgment  against  defendant  in  the  sum  of  $1,- 
768.60,  with  accruing  interest,  as  provided  in 
said  notes,  from  their  dates  respectively.  That 
each  party  shall  pay  his  own  costs." 

Jndgment  was  entered  accordingly,  and 
from  It,  as  well  as  from  an  order  denying 
bis  motion  for  a  new  trial,  plaintiff  appealed. 

Reversal  is  sought  upon  the  grounds  tliat 
the  findings,  conclusions,  and  Judgment  are, 
and  each  is,  unwarranted  by  the  evidence. 
The  argument  is  that  the  evidence  shows  the 
agreement  in  suit  to  have  been  one  not  af- 
fected by  the  statute  of  frauds,  because  (1) 
the  elements  of  an  agreement  to  answer  for 
the  debt,  default  or  miscarriage  of  another 
are  lacking;  (2)  the  agreement,  if  collateral 
to  the  obligations  of  a  third  person,  is  covered 
by  subdivision  3,  section  5660,  Revised  Codes; 
(3)  the  agreement,  if  collateral  to  the  obliga- 
tions  of  a  third  person.  Is  covered  by  subdi- 
vision 2,  section  5660,  Revised  Codes. 

I.  The  plaintlflf  testified: 

"The  company  was  organized  in  1909:  in 
1910  I  went  to  Europe.  When  I  came  back 
from  Europe  on  October  4th  it  seems  as  though 


everybody   was  running   after   me  for    money. 
•    •    •    Four  or  five  days  after  this  I  went  ap 
to  Mr.  Xxisekamp's  store.     He  says:     'George, 
we  are  in  a  pretty  nice  fix.'     I  says:    'How  is 
this?'      He    says:     'All    hollering    money,    and 
there  has  nothing  been  paid  since  you  are  gone. 
They   all  say,   when   you   come   back,    we   will 
straighten  it  out'    He  says:   'I  will  tell  you.  as 
far  as  you  and  I  are  concerned,  we  cannot  have 
our  good  name  stained  by  reason  of  a  few  paltry 
thousand  dollars.'    He  says:   'It  looks  aa  though 
we  have  to  stand  this.'     I  says:    'Not  me:    I 
didn't  start  this  ball  rolling.'     So  John  says: 
'You  think  it  over.'    We  had  another  talk  next 
day.    He  says:  'I  will  tell  you,  we  cannot  stand 
this,  we  are  too  old,'   he   says,   'and   what   is 
money?    Money  is  nothing  but  to  be  used.     We 
have  to  see  this  thing  through.'     He  eays:    'I 
go  half  and  half.'    I  says:    'Yes?'    I  say  then: 
'Come  across.'    •    •    •    He  said:   1  haven't  got 
it.'    I  said:   'I  haven't  either.'    He  said:    'Bor- 
row it'    I  said:   'Not  me.'    He  says:    That  ia 
the  only  way  we  can  do.'     So  finally  I   said: 
'Well,  all  right ;    I  will  pay  them  payments  off. 
which  is  in  the  neighborhood  of  $2,700  or  $2.- 
800.'    I  advanced  the  money.    In  order  to  avoid 
paying  percentage  to  the  bank,  I  advanced  it  oat 
of  my  own  funds.     So  that  advancing  kept  on 
whenever  there  was  money  needed ;    there  was 
no  questions  asked  ;    I  was  to  pay.    Being  treas- 
urer, I  advanced  the  money  as  stipulated  in  the 
claim     here,    which    Mr.    Losekamp     actually 
brought  me  into  the  game.    That  is  the  proposi- 
tion ;    he  bears  half  and  I  bear  half,  provided 
the  thing  goes  by  the  wayside.    When  I  say  we 
were  each  to  pay  half,  I  have  reference  to  the 
money     I     advanced.    •    ♦    •    I    don't     know 
whether  Mr.  Losekamp  and  I  were  stockholders 
and  directors  from  the  time  the  company  was 
formed.     I  know  I  was  one  of  the  originators. 
I  was  one  of  the  original  stockholders  and  di- 
rectors.    I   am   still   a   stockholder.    •     •    •    I 
had   this  conversatidn  with  Mr.  Losekamp  be- 
tween the  10th  and  15th  of  October.    •    ^-    • 
When  I   had   my  first  conversation   with   Mr. 
Losekamp  with  reference  to  paying  the  bills  that 
hnd  already  been  incurred  by  the  company,  he 
didn't  exactly  say  that  he  felt  it  to  be  a  dis- 
grace to  me  and  to  him  to  be  connected  with  a 
company  that  hadn't  paid  its  bills.    He  was  talk- 
ing to  me  about  the  outstanding  bills.     There 
was  so  much  against  the  company,  and  he  says: 
'I  helped  the  thina  along,  and  I  held  it  above 
water,  so  it  wouldn't  drown.'    'Now,'  he  says: 
'Ceorge.'there  Is  no  use  talking,'  he  says,   'we 
are  getting  too  old  in  this  world  to  have  anything 
hanging  over  us  of  dishonesty,  or  of  not  pay- 
ing any  bills  which  we  are. connected  with.'     I 
told  bim  I  agreed  with  bis  views.     I  told  him 
there  was  others.    He  says:  'What  do  you  think 
of  it?'     I  told  him  I  would  consider  it     The 
next  day  or  two  afterwards  I  come  up  there. 
He  told  me:    'Well,  not  here;    them  people  are 
running  in  the  store  wanting  their  money,  the 
engineering  corps  and  anything  pertaining  with 
it'     He  says:    'I  am  about  wore  out.'      Now,* 
he  says,  'I  will  tell  you  ;  let's  borrow  some  mon- 
ey and  fix  the  thing  up,  and  pay  the  expenses; 
and  you  bear  half  and  I  bear  the  other  half.' 
And  I  told  him,  I  says:  'Wasn't  in  a  borrowing 
mind.'    He  says:  'I  ain't  got  p.  cent ;   I  haven't 
got  a  cent,  and  you  know  I  haven't    That  oil 
deal  takes  all  the  money  I  have  got.'    He  says: 
'Borrow  it.'     I  says:    'No;   I  am  not  in  a  bor- 
rowing mood.'    He  said:  'If  you  got  it  advance 
it,  and  let's  get  through  with  this  thing  and 
finish  it ;    I  pay  half  and  you  pay  half;   is  that 
satisfactory?'    I  didn't  yield  right  away,  but  I 
thought  the  best  way  was  to  pay  it  out  and  be 
done  with  it,  and  not  have  everybody  hollering 
after  me:   'You  owe  me  this  much  that  you  were 
entitled  to  pay.'     So  that  is  the  way  it  came 
about    Q.  When  was  it,  Mr.  Bennighoff,  he  said 
to  you,  'I  will  pay  my  half  provided  the  thing 
goes  by  the  wayside?'    A.  That  was  in  the  first 
talk— in  the  first  talk,  the  first  conversation,  he 
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says;  'What  will  It  amount  to  anyway;  It 
won't  amount  to  more  than  $6,000,  $7,000,  or 
$8,000.'  He  says:  'You  can  stand  it'  I  says: 
'You  may,  but  I  don't'  'You  can  stand  it: 
that  is  the  biggest  we  could  get  in  you  know. 
•  •  •  1  thought  to  myself,  as  long  as  he  was 
a  gamester,  I  didn't  want  to  stand  behind  any 
way,  and  I  told  him  I  would  submit  to  the  prop- 
osition. I  told  him:  'All  right,  we  will  stay.' 
That  wasn't  the  time  he  said  he  would  pay  his 
half,  provided  it  would  go  by  the  wajrside.  He 
didn't  say  he  would  pay  his  half  provided  it  go 
by  the  wayside.  He  said:  'Provided  this  thing 
goes  off,  and  never  comes  through,  I  pay  my 
EaU  which  you  advance.  I  pay  it:  I  ought  to 
pay  you  now.'  He  said  that  the  first,  second, 
third,  and  fourth  conversations." 

[1, 2]  We  think  this  Justifies  the  first  find- 
ing above  quoted,  and  authorizes  the  view 
that  the  plaintiff  and  Mr.  Losekamp  agreed 
each  to  answer  to  the  other  for  any  funds 
paid  out  on  account  of  the  railway  company, 
If  that  company  should  itself  fail  to  prop- 
erly respond— on  Its  face  an  agreement 
■which,  because  oral,  Is  within  the  statute  of 
frauds.  It  does  not  suffice  to  Insist,  with 
counsel,  that  another  and  different  Interpre- 
tation, based  upon  the  plaintiff's  obvious  lim- 
itations in  the  use  of  English,  was  possible; 
the  trial  Judge,  who  heard  the  testimony, 
'  was  in  better  position  to  understand  it  than 
we  are. 

The  point  is  made,  however,  that  there 
Is  no  evidence  of  any  direction  or  request 
by  the  Eastern  Montana  Electric  Railway 
Company  for  the  payment  of  the  obligations 
taken  up  by  the  plaintiff;  that  such  pay- 
ment was,  so  far  as  the  company  is  concern- 
ed, the  act  of  a  mere  volunteer,  for  which 
the  company  Is  not  liable;  that,  this  being  so, 
there  was  no  primary  obligation  as  between 
the  plaintiff  and  the  company  to  which  the 
agreement  of  the  plaintiff  and  Mr.  Losekamp 
could  be  collateral,  and  therefore  the  lat- 
ter agreement  was  an  original  one,  and  not 
within  the  statute  of  frauds.  This  reason- 
ing, if  valid,  could  have  no  application  to 
the  moneys  deposited  in  bank  to  the  credit  of 
the  company  and  used  by  it,  nor  to  the  mon- 
eys paid  out  upon  the  notes  of  the  company, 
Indorsed  by  the  plaintiff  and  Loeekamp.  The 
field  of  its  operation  would  be  confined  to  the 
comparatively  small  amount  representing  the 
difference  between  what  the  plaintiff  paid 
upon  obligations  of  the  company,  other  than 
notes,  and  the  sum  similarly  paid  by  Mr. 
Iiosekamp.  The  reasoning,  however,  is  not 
valid.  The  plaintiff  was  a  stockholder  and 
officer  of  the  company;  he  was  keenly  and 
jnstly  interested  in  its  success;  his  advances 
were  noted  upon  the  books  as  company  lia- 
bilities; he  was  looked  to  in  large  measure 
to  keep  it  on  its  feet;  and  It  formally  ex- 
ecuted to  him  a  note  which,  whether  intend- 
ed as  a  liquidation  or  not,  operated  as  an 
acknowledgment  and  acceptance  of  what  'he 
had  done.  In  tiiese  circumstances,  the  ad- 
vances made  cannot  be  said  to  stand  without 
any  promise,  express  or  implied,  to  repay. 
O'Bourke  v.  Grand  Opera  House  Co.,  47 
Mont  469,  133  Pac.  965;  In  re  Gouverneur 
168P.-^4 


Pub.  Co.  (D.  C)  168  Fed.  113.  Nor  can  they 
be  held  acts  of  an  ofBcious  volunteer,  with- 
in the  rule  recognised  by  this  court  in  Smith 
V.  Perham,  33  Mont  309,  83  Pac.  492,  Dono- 
van-McCormlete  Co.  v.  Sparr,  34  Mont.  237, 
85  Pac.  1029,  and  Penwell  v.  Fllckiuger,  46 
Mont  526,  129  Paa  323. 

[3]  II.  'The  contention  that  the  agreement 
between  plaintiff  and  Losekamp  is  covered  by 
subdivision  3  of  section  5660,  Revised  Codes, 
is  based  upon  the  proposition  that  it  was 
made  at  the  instance  of  Losekamp  to  sub- 
serve an  interest  or  purpose  of  his  own,  to 
wit  the  conservation  of  bis  credit  Caroth- 
ers  V.  Connolly,  1  Mont  438,  McCormick  v. 
Johnson,  31  Mont  266,  78  Pac.  500,  and  au- 
thorities from  other  Jurisdictions  are  cited; 
but  the  contention  cannot  be  upheld  for  these 
reasons:  cnite  record  does  not  command  the 
inference  that  conservation  of  Losekamp'a 
credit  was  the  principal  and  primary  object 
in  mind,  but  rather  that  the  object  in  mind 
was  to  see  that  the  obligations  of  -the  com- 
pany were  met,  and  thus  Incidentally  relieve 
the  parties  from  the  imputation  of  having 
been  connected  with  a  concern  which  could 
not  or  would  not  pay  its  hcuest  debts.  The 
motive  was  to  satisfy  a  highly  commendable 
sentiment;  but  the  consideration  which,  un- 
der subdivision  3  of  section  6660,  will  con- 
vert a  promise  to  answer  for  the  obligation 
of  a  third  person  into  an  original  obligation 
of  the  promisor,  so  as  to  take  it  out  of  the 
statute  of  frauds,  must  be  one  tangible  at 
law,  a  legal,  pecuniary  benefit  rather  than  a 
moral  or  sentimental  purpose.  All  the  cases^ 
dted  by  plaintiff,  so  far  as  they  are  perti- 
nent illustrate  this,  and  the  authorities  gen- 
erally are  in  accord  upon  the  subject.  20 
Cyc.  191;  White  v.  Rlntoul,  108  N.  Y.  222, 
16  K.  E.  818 ;  Fletcher  v.  Puckett  (Tex.  Civ. 
App.)  170  S.  W.  831 ;  Clapp  v.  Webb,  52  Wis. 
638,  9  N.  W.  796;  Goldle-Klenert  Dlst  Co.  v. 
Bothwell,  67  Wash.  264,  121  Paa  60,  Ann. 
Cas   1913D   849. 

[4]  in.  By  subdivision  2  of  secUon  5660  it 
is  made  the  rule  that: 

"A  promise  to  answer  for  the  obligation  of 
anotiier  *  *  *  is  deemed  an  original  obliga- 
tion of  the  promisor,  •  •  •  where  the  cred- 
itor parts  with  value,  or  enters  into  an  obliga- 
tion, in  consideration  of  the  obligation  in  respect 
to  which  the  promise  is  made,  in  terms  or  under 
circumstances  such  as  to  render  the  party  mak- 
ing the  promise  the  principal  debtor,  and  the  per- 
son in  whose  behalf  it  is  made,  his  surety." 

It  is  contended  that  under  this  provision 
the  promise  of  Losekamp  was  an  original 
obligation,  because  the  plaintiff  looked  to 
Losekamp  for  payment,  or,  as  was  said  in 
McGowan  Com.  Co.  v.  Midland  C,  etc.,  Co., 
41  Mont  225,  108  Pac.  655,  Losekamp  was 
the  one  to  whom  "credit  was  given."  W* 
took  occasion  In  the  later  case  of  Fortman 
V.  Leggerlni,  61  Mont  238,  162  Pac.  33,  to 
point  out,  however,  that: 

"It  is  requisite  that  credit  should  be  give." 
exclusively  to  the  promisor ;  if  any  credit  be 
given  to  Dim  for  whose  benefit  the  promise  is 
made,  the  promisor  Is  not  liable  unless  his  prom- 
ise is  in  writing,  and  iMa  Is  so,  although  the 


Digitized  by 


Google 


690 


166  PACIFIC  BEPORTEB 


(Okl. 


collateral  undertaking  may  have  been  the  prin- 
cipal inducement." 

Let  it  be  conceded,  therefore,  tbat  Lose- 
Icamp's  promise  was  the  principal  Induce- 
ment for  the  advances  made  by  the  plaintiff; 
It  is  nevertheless  clear  that  credit  was  not 
given  to  him  exclusively,  for  the  plalntlfF 
himself  says  the  proposition  was,  "He  bears 
half  and  I  bear  half,  provided  the  thing  ^oes 
by  the  wayside;"  or,  "He  [Losekamp]  says, 
"Pi^ovided  this  thing  goes  off,  and  never 
comes  through.  I  pay  my  half  which  you 
advance.'"  This  means:  If  matters  could 
not  be  so  arranged  tbat  both  the  plaintiff 
and  Losekamp  should  be  made  whole  by  the 
company,  then  they  were  to  answer  to  each 
other.  How  such  an  agreement  would  make 
either  of  them  the  principal  debtor  to  the 
other,  with  the  company  standing  as  surety. 
Is  not  apparent  to  us. 

On  the  whole  case  we  are  convinced  that, 
while  a  different  Interpretation  of  the  tes- 
timony might  have  been  possible  and  thus 
have  commanded  a  different  result,  the  rec- 
ord does  not  present  a  situation  with  which 
we  ought  to  interfere.  The  Judgment  and 
order  appealed  from  are  therefore  aflbmed. 

AfiBrmed. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  J., 
concur. 


FIRST  NAT.  BANK  OF  LARAMIE,  WYO., 

V.  JENKINS.    (No.  7870.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(Byttabiu  by  the  Court.) 
Appkal  and  Ebbob  «=»1002  —  Revmw  —  Ax- 

FIRUANCB. 

In  an  action  at  law,  where  the  evidence  is 
conflicting,  and  there  Is  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury  and 
the  judgment  of  the  trial  court,  in  the  absence 
of  other  error  urged  and  shown  by  the  appellant, 
this  court  will  not  weigh  the  evidence,  and  the 
judgment  of  the  trial  court  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3935-3937.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Garfield  County; 
James  B.  Culllson,  Judge. 

Acti<H>  by  the  First  National  Bank  of  Lara- 
mie, Wyo.,  against  S.  A.  Jenkins.  There 
was  a  judgment  for  defendant,  and  plaintiff 
brings  error.    Afflrmed. 

Hills  &  Manatt,  of  Enid,  for  plaintiff  in 
error.  Garber  &  Kruse,  of  Enid,  for  defend- 
ant In  error. 

STEWART,  C.  The  parties  will  be  re- 
ferred to  hereinafter  as  they  were  In  the 
court  below,  as  plaintiff  and  defendant 

The  plaintiff  brought  action  against  the  de- 
fendant on  a  promissory  note  alleged  to- have 
been  made  and  executed  by  the  defendant 
to  Denver-Laramie  Realty  Comi>any  and  as- 
signed before  maturity  for  valuable  consid- 
eration to  the  plaintiff.  The  defendant  an- 
swered, admitting  execution  of  the  note,  but 


alleging  that  same  was  obtained  by  false 
and  fraudulent  representations,  denying  tbat 
plaintiff  was  an  Innocent  purchaser  for  value 
before  maturity,  and  asking  for  cancella- 
tion of  the  note  and  costs. 

The  cause  coming  on  for  trial,  the  Issues 
of  fact  were  submitted  to  a  jury,  and  ver- 
dict was  returned  in  favor  of  the  defend- 
ant, upon  which  verdict  the  court  rendered 
judgment  in  favor  of  the  defendant  and 
against  the  plaintiff.  Plaintiff  duly  filed  mo- 
tion for  a  new  trial,  which  was  overruled. 
Exceptions  were  saved,  and  plaintiff  brings 
error  to  this  court.  The  plaintiff's  brief 
does  not  set  forth  any  assignments  of  error ; 
hence  the  same  does  not  comply  with  the 
rules  of  this  court  The  argument  of  plain- 
tiff is  directed  alone  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  Jury 
and  the  judgnnent  of  the  court;  there  being 
no  other  propositions  urged  in  the  brief.  It 
appears  from  the  record  that  after  the  court 
had  given  to  the  Jury  Its  instructions  as  to 
the  law  the  plaintiff  asked  the  court  to  pei^ 
emptorlly  Instruct  the  Jury  to  return  a  ver- 
dict for  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  $1,240,  with  interest  at 
the  rate  of  7  per  cent  per  annum,  which  per- 
emptory instruction  was  refused  by  the 
court,  and  exceptions  reserved  by  the  plain- 
tiff. We  have  examined  the  evidence,  and 
are  of  the  opinion  that  the  same  shows  that 
the  execution  of  the  note  was  obtained  by 
false  and  fraudulent  representation  on  the 
part  of  the  Den ver-Iia  ramie  Realty  Com- 
pany; hence  under  the  law  the  burden  would 
shift  to  the  plaintiff  to  show  that  platnttff 
was  a  holder  in  due  course.  From  the  cir- 
cumstances detailed  by  the  testimony  In  the 
case  we  cannot  say  that  the  defendant  has 
met  the  burden  imposed  to  the  extent  that 
there  were  no  Issuable  facts  to  be  submitted 
to  the  Jury.  From  the  record  it  appears 
that  there  were  no  exceptions  reserved  to  the 
instructions  of  the  court  and  the  instructions 
given  fairly  cover  the  law  of  the  case. 
There  are  circumstances  shown  by  the  testi- 
mony which  tend  to  prove  collusion  between 
the  Denver-Laramie  Realty  Comimny  and  the 
plaintiff,  and  also  circumstances  tending  to 
show  that  the  plaintiff  did  not  become  the 
owner  of  the  note  until  after  maturity. 
These  Issues  were  submitted  to  the  jury  un- 
der Instructions  to  which  no  exceptions  were 
reserved  by  the  plaintiff. 

It  is  not  necessary  to  dte  authorities  In 
support  of  the  proposition  that  when  the 
testimony  is  conflicting  and  there  Is  evidence 
reasonably  tending  to  support  the  verdict  of 
the  Jury  and  the  Judgment  of  the  court  the 
same  will  not  be  disturbed  on  appeal  to  this 
court,  in  the  absence  of  other  prejudicial  er- 
ror urged  and  shown  by  the  party  appealing. 
This  court.  In  an  action  at  law,  will  not 
weigh  the  evidence. 

The  judgment  of  the  trial  court  is  affirmed 

PER  CURIAM.    Adopted  In  whole. 
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ALLISON  T.  GRUMMET  et  al.  (two  cases). 
(No.  7393.) 

(Supreme  Court  of  Oklahoma.     Sept.  12,  1910, 
On  Rehearing,  June  6,  1917.) 

(BiiUahu*  by  the  Court.) 

1.  Indians  «=9l5(l)— Aixotuents— Restbio- 
TioN  ON  AuKNATiON— Removal. 

All  restrictions  upon  the  alienation  of  the  al- 
lotments of  minor  allottees  of  the  E^ve  Civilized 
Tribes  having  less  than  half  Indian  blood,  and 
the  restrictions  upon  the  alienation  of  all  lands 
except  homesteads  of  said  allottees,  enrolled  as 
mixed  blood  Indians  of  half  or  more  than  half, 
and  less  than  three-quarters,  Indian  blood,  are 
removed  by  Act  Cong.  May  27,  1908,  c.  199,  35 
Stat  312,  pt  1. 

[Kd.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  fS  17,  29,  34,  37,  38,  40-44.] 

2.  Indians  iS=>15(1)— Allotments— Vaxiditt 
OF  Deed. 

A  deed  executed  b^  a  minor  allottee  of  said 
tribes  whose  restrictions  have  been  removed 
by  said  act,  to  bis  allotted  lands,  is  void,  and 
title  thereto  can  only  be  obtained  through  pro- 
ceedings in  the  county  court  as  provided  by  the 
statutes  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Indians,  Ceut. 
Dig.  §{  17,  29,  34,  87,  38,  40-44.] 

3.  Gtjabdian  and  Ward  «es>106(1)— Sale  of 
Ward's  Land  —  Fraud  —  Setting  Aside 
Sale. 

Where  a  guardian  sdls  the  lands  of  his 
ward,  upon  a  secret  understanding  that  the  pur- 
chaser shall  not  pay  for  same  and  the  sale  is 
confirmed  by  the  court  and  deed  executed  and 
delivered  to  the  purchaser,  such  facts  constitute 
a  fraud  upon  the  estate  of  the  ward,  and  the  sale 
ma^  be  set  aside  in  an  action  by  the  ward 
against  such  purchaser,  or  any  other  person 
-who  acquires  rights  in  said  lands  with  notice  of 
such  secret  fraud. 

[E^d.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  8{  383-389.] 

4.  GuABDiiN  and  Ward  €=»99  —  Sale  or 
Ward's  Estate— Purchase  bt  Guardian. 

A  guardian  cannot,  directly  or  indirectly, 
purchase  any  property  belonging  to  the  estate 
of  his  ward,  nor  must  he  be  interested  in  any 
sale  thereof. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 

WWd,  Cent  Dig.  iS  370,  371.] 

6.  Guabdian  and  Ward  €=999  —  Sale  of 

Ward's  Land — Validitt. 
A  sale  by  a  guardian  of  real  estate  belong* 
ing  to  his  ward  to  himself  through  the  inter- 
position of  a  third  person  is  not  void  absolute- 
ly,_  but  is  voidable  in  an  action  brought  to  set 
aside  same  as  against  the  purchaser  or  guard- 
ian or  some  one  claiming  under  him  with  knowl- 
edge of  the  circumstances  of  the  sale,  or  one 
-who  was  not  a  bona  fide  purchaser  or  incum- 
brancer for  gxx>d  and  sufficient  consideration  and 
■without  notice. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  IS  370,  371J 

6.  Principai,  and  Aobnt  «s>14(3)  —  Rela- 
tion—Aqenot  FOR  Loan  Company. 
One  who  on  behalf  of  a  loan  company  takes 
applications  for  loans  and  sends  them  to  the 
company,  who  passes  upon  the  application  and 
the  security  offered  and  then  sends  to  such  per- 
son notes  and  mortgages  to  be  executed  by  the 
borrower,  which  is  done  under  the  supervision 
of  such  person,  and  returned  to  the  loan  com- 
pany, who  thereupon  sends  a  check  for  the 
amount  of  the  loon  to  that  person  to  be  de- 


livered to  the  borrower,  is  the  agent  of  the  loan 
ccnnpany. 

[Ed.  Note.— For  other  cases,  80«  Principal 
and  Agent,  Cent  Dig.  §  28.] 

7.  Principal  and  Aoent  <S=>177(ffl!— Knowl- 
EDOE  OF  Agent— Imputation  to  Principal. 

Where  the  agent  of  a  loan  company  per- 
forming the  duties  set  out  in  the  preceding 
paragraph  of  this  syllabus  obtains  notice  or 
Knowledge  of  fraud  in  a  guardian's  sale  of  a 
minor's  lands,  such  notice  or  knowledge  will  ba 
imputed  to  his  principal,  where  obtained  by  th^ 
agent  prior  to  the  payment  of  the  sum  loaned 
to  the  borrower. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  |  679.] 

8.  Mortgages  ^=3169— Sale  of  Ward's  Land 
—  Nonpayment  —  Notice  to  Mortgagee  of 
Nonpayment  of  Price. 

AVhere  an  order  of  sale  directs  a  guardian 
to  sell  lands  of  his  ward  for  cash  and  same  are 
sold  for  a  sum  to  be  paid  in  cash  upon  confirma- 
tion of  the  sale  by  Oie  court  and  the  execution 
and  delivery  of  a  guardian's  deed  and  a  loan 
company  takes  a  mortgage  upon  said  lands  from 
the  purchaser  six  days  before  the  sale  i^  con- 
firmed and  guardian's  deed  executed  and  de- 
livered, said  company  is  charged  with  notice 
apparent  upon  the  face  of  the  record  that  the 
purchase  price  of  said  lands  has  not  been  paid. 
[E3d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  380-388.) 

9.  Mortgages  <e=»171(l)  —  Sale  of  Ward's 
Land— Notice  to  Mobtoagbb  o*  Nonpay- 
ment OF  Pmce. 

Though  a  second  mortgage  be  subsequently 
taken  and  the  first  mortgage  released  because 
title  to  ten  acres  of  land  embraced  therein  is 
not  good,  this  will  not  relieve  the  loan  company 
of  the  consequences  of  the  notice  imputed  to  it 
at  the  time  the  first  mortgage  was  taken. 

tEd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  392,  396,  398,  899.] 

Error  from  District  Court,  Jefferson  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Suit  by  Josie  Allison  against  George  W. 
Crummey,  Deming  Investment  Company,  E. 
B.  Ford,  and  others,  consolidated  with  suit 
by  Wade  Allison,  by  next  friend,  against  the 
same  defendants.  Judgment  for  defendants 
Deming  Investment  Company  and  R  E.  Ford, 
and  plaintiffs  bring  error.  Reversed,  and 
cause  remanded. 

J.  B.  Moore,  of  Ardmore,  for  plain  tills  in 
error.  Ottlngham  &  Hayes,  of  Oklahoma 
City,  Bridges  &  Vertrees,  of  Waurika,  H.  A. 
Kroeger,  of  Oklahoma  City,  and  Charles  B. 
Mitchell,  of  Oswego,  Kan.,  for  defendants  in 
error. 

HARDT,  J.  George  W.  Crummey,  as 
guardian  of  his  minor  stepchildren,  Wade 
Allison  and  Josie  Allison,  sold  under  order 
of  the  county  court  of  Jefferson  county  cer- 
tain lands  of  bis  wards  to  one  Joseph  T.  Dil- 
lard  for  a  consideration  to  be  paid  In  cash 
upon  the  execution  and  delivery  of  deeds  to 
purchaser.  Deeds  were  executed  and  de- 
livered, but  no  consideration  was  paid  at  the 
time.  Dillard  executed  mortgages  upon  said 
premises  to  the  Deming  Investment  Company 
and  to  £.  B.  Ford,  and  afterwards  executed 
a  deed  to  one  Nick  Souse,  who  conveyed  the 
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lands  to  Cmtnmey,  the  gnardian.  Josle  Alll- 
Bon  In  her  own  right,  and  Wade  Allison,  by 
next  friend,  brought  suit  for  possession  of 
the  lands  alleged  to  belong  to  them,  respec- 
tively, and  a  trial  resulted  in  Judgment  for 
defendants  Deming  Investment  Company  and 
EL  E.  Ford,  and  plaintiffs  bring  error. 

[1,2]  Plaintiffs  were  each  minors  at  the 
time  of  the  guardianship  proceedings  in 
which  the  sales  were  had,  and  were  of  one- 
half  Chickasaw  Indian  blood,  and  It  la  con- 
tended that  the  lands  In  controversy,  which 
were  the  surplus  portion  of  their  allotments, 
were  restricted  from  alienation,  and  that 
such  restriction  could  only  be  removed  and 
valid  conveyances  made  thereto  through  prop- 
er proceedings  In  the  county  court  The 
regularity  of  the  probate  proceedings  is  not 
questioned  save  in  this:  That  a  sale  was 
authorized  for  cash,  and  the  order  of  con- 
UrmBtlon  directed  the  execution  and  de- 
livery of  deeds  upon  the  payment  in  cash  of 
the  sum  bid,  and  that  a  deed  was  in  fact 
executed  without  requiring  the  payment  of 
said  bid  or  any  part  thereof,  and  It  is  argued 
that  by  reason  thereof  the  restrictions  upon 
the  alienation  of  said  lands  have  not  been 
rraooved,  and  the  deeds  executed  thereto  are 
void,  and  no  title  passed  thereunder,  and  all 
subsequent  conveyances  are  likewise  invalid. 
Section  1  of  the  act  of  Congress  of  May  27, 
1908,  is  In  part  as  follows: 

'That  from  and  after  ^xty  days  from  the 
date  of  this  act  the  status  of  the  lands  allotted 
heretofore  or  hereafter  to  allottees  of  the  Five 
Civilized  Tribes  shall,  as  regards  restrictions 
oa  alienation  or  incumbrance,  be  as  follows : 
All  lands,  including  homesteads  of  said  allottees 
enrolled  as  intermarried  whites,  as  freedmen, 
and  as  mixed  blood  Indians  having  less  than 
half  Indian  blood  indudinj;  minors  shall  be  free 
from  all  restrictions.  All  lands,  except  home- 
steads, of  said  allottees  enrolled  as  mixed  blood 
Indians  having  half  or  more,  tlian  half  and  less 
than  three-quarters  Indian  blood  sliall  be  free 
from  all  restrictions." 

Section  2  of  said  act  Is  In  part  as  follows: 

"  •  •  •  And  provided  further,  that  the  ju- 
risdiction of  the  probate  courts  of  tlie  state  of 
Oklahoma  over  lands  of  minors  and  incompe- 
tents shall  bo  subject  to  the  foregoing  provisions, 
and  the  term  minor  or  minors,  as  used  in  this 
act,  shall  include  all  males  under  the  age  of 
twenty-one  years  and  all  females  under  the  age 
<rf  eighteen  years." 

Section  6  provided: 

"That  the  persona  and  property  of  minor  al- 
lottees of  the  Five  Civlliaed  Tribes  shall,  ex- 
cept as  otherwise  provided  by  law,  l>e  subject 
to  the  jurisdiction  of  the  probate  courts  of  the 
state  of  Oklahoma.    •    •    • " 

And  It  Is  further  provided  in  said  section 
that: 

"Provided  [further],  that  no  restricted  lands 
of  living  minors  shall  be  sold  or  incumbered, 
except  by  leases  authori!:ed  by  law,  by  order  of 
the  court  or  otherwise." 

Section  5  declares  void  any  attempted 
alienation  or  Incumbrance  of  allotted  lands 
prior  to  the  removal  of  restrictions  there- 
from. Sections  1,  2,  and  6  of  said  act  were 
considered  in  Jefferson  v.  Winkler,  26  OkL 


653,  110  Pac  755,  and  It  wa«  Oiere  beld 
that: 

"By  reason  of  sections  I,  2,  and  6  of  said  act 
of  May  27,  1908,  c.  199,  35  Stat.  312,  pt  1.  the 
restrictions  on  the  alienation  of  the  allotments 
of  minor  freedmen  and  minor  Indians  of  the 
Creek  Tribe  of  Indians  having  less  than  half 
Indian  blood  are  removed,  and  allotments  of 
such  allottees  may  be  sold  under  the  order  and 
supervision  of  the  probate  courts  of  the  state." 

The  act  applies  to  all  Five  Civilized  Tribes, 
and  this  construction  of  Its  terms  would  be 
equally  applicable  to  plaintiffs.  It  was  said 
in  Tlrey  v.  Dameal,  37  Okl.  606,  133  Pac. 
614,  that  section  6  of  the  act  of  Congress  of 
May  27,  1908,  was  in  the  nature  of  a  restric- 
tion upon  the  alienation  of  lands  belonging 
to  minor  allotteeia  which  could  only  be  re- 
moved  In  a  regular  proceeding  as  provided  by 
statute  through  the  Instrumentality  of  the 
county  court,  and  that  a  deed  executed  by 
a  minor,  even  though  married,  without  an 
attempt  to  comply  with  said  law,  was  void. 
In  Tmskett  v.  Closser,  236  U.  S.  223,  35  Snp. 
Ct  385,  50  U  Ed.  549,  the  Supreme  Court  of 
the  United  States  approved  the  decisions  of 
this  court  In  Jefferson  y.  Winkler,  and  In 
Tlrey  v.  Dameal,  and  counsel,  taking  these 
decisions  as  a  premise,  argue  that  because  the 
consideration  was  not  paid  for  said  lands,  the 
proceedings  resulting  In  the  sale  thereof  were 
not  regular,  and  therefore  the  restrictions 
upon  the  alienation  thereof  were  not  removed 
and  no  title  passed.  This  position  Is  based 
upon  the  proposition  that  the  lestricuons  up- 
on the  alienation  of  said  lands  were  not  re- 
moved by  the  act  of  Congress  of  May  27, 
1908,  and  could  only  be  remo^«d  throng  the 
medium  of  protiate  proceedings  resulting  in 
a  sale  thereof,  which  must  be  regular  in 
every  requirement  Section  1  of  said  act 
specifically  declares  that  restrictions -upon  the 
alienation  of  lands  of  the  class  here  involved 
are  removed  by  said  act,  and  Jurisdiction  to 
decree  a  sale  thereof  is  conferred  upon  the 
probate  courts  of  the  state.  If  the  restric- 
tions are  not  removed  from  said  lands,  then 
a  sale  thereof  is  expressly  prohibited  by  the 
proviso  of  section  6  above  quoted.  The  case 
of  Eaves  V.  Mullen,  25  OkL  670,  107  Pac  433, 
involved  a  guardian's  sale  of  an  Indian  minor 
allottee's  lands  and  Several  Irregularities  In 
the  procedure  resulting  in  the  sale  were  urged 
to  defeat  the  title  acquired  thereby.  No  per- 
sonal service  of  the  order  to  show  cause  was 
made  upon  the  next  of  kin  and  persons  in- 
terested; neither  was  the  order  of  sale  pub- 
lished in  accordance  with  the  order;  nor 
was  the  notice  of  hearing  on  return  of  the 
sale  posted  the  length  of  time  required  by  the 
statute.  Judgment  was  rendered  for  defend- 
ants, and  this  court  sustained  the  Judgment 
upon  the  ground  that  the  order  of  confirma- 
tion cured  the  irregularities  complained  of. 
The  Irregularities  there.  It  is  true,  occurred 
before  the  order  of  confirmation,  but  the  case 
determined  adversely  the  contentions  of 
plaintiffs  the  proposition  that  a  sale  which  is 
irregular  Is  void  and  passes  no  title,  and  this 
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Tlew  has  been  followed  In  Spade  v.  Morton, 
28  Okl.  384,  114  "Pac.  724,  De  Walt  v.  GUne 
et  al.,  35  Okl.  197,  128  Pac.  121,  and  Sockey 
T.  Wlnstock,  43  Okl.  758,  144  Pac.  372,  all 
of  which  inTolved  probate  sales  of  lands  of 
Indian  minor  allotees.  In  the  decisions  cited 
only  one  restriction  npon  the  sale  of  lands 
belonging  to  the  class  here  involved  lias  been 
recognized,  and  that  is  that  such  lands  can 
only  be  sold  through  the  county  court. 
Should  a  minor  from  whose  lands  restric- 
tions upon  the  alienation  thereof  were  re- 
moved by  said  act  attempt  to  convey  his  lands 
by  deed  in  any  manner  other  than  through 
the  county  court,  his  deed  would  be  void. 
Jefferson  v.  Winkler;  Tirey  v.  Dameal,  su- 
pra ;  Prlddy  v.  Thompson,  204  Fed.  955,  123 
C.  C.  A.  277:  Tmskett  v.  aosse*,  286  U.  8. 
223.  35  Sup.  Ot.  386,  69  L.  Ed.  549;  Collins 
Inv.  Ca  V.  Beard,  148  Pac.  846;  Bell  v. 
Fltzpatrick,  157  Paa  834;  McKeever  v.  Car- 
ter, 167  Pac.  66.  In  Jefferson  y.  Winkler,  it 
was  said: 

"It  is  unnecessary  to  comment  upon  the  ex- 
tent or  limitation  of  the  authority  over  the  lands 
and  property  of  sndi  Indians  that  is  by  said 
provision  of  the  Enabling  Act  reserved  to  the 
United  States  government;  for,  whatever  be  the 
extent  of  that  authority  or  its  limitations,  we 
think  it  cannot  be  questioned  tliat  sudi  au- 
thority reserved  is  sufGdent  to  retain  in  the 
government  of  the  United  States  jurisdiction 
over  the  restricted  lands  of  said  IndiaDB  to  de- 
termine and  provide  how  and  in  what  manner 
such  restrictions  shall  be  removed,  and  that,  un- 
til such  restrictions  are  removed,  the  lands  of 
said  Indian  minor  allottees  are  not  within  the 
jurisdiction  of  the  probate  courts  of  the  state, 
with  power  in  said  courts  to  order  a  sale  thereof 
for  any  purpose.  •  *  •  As  before  stated,  the 
lantenage  of  section  1,  removing  the  restrictions 
upon  lands  ol  Indian  allottees  of  less  than  half 
Indian  blood,  if  read  and  construed  alone,  in- 
dependent of  the  other  provisions  of  the  act, 
constitutes  an  unconditional  removal  of  *  *  * 
restrictions,  and  renders  said  allotted  lands  sub- 
ject to  the  control  of  the  said  allottees  under  the 
law  of  the  state,  just  as  other  citizens  of  the 
Btate  ovm  and  control  their  propertv.  That 
said  section  is  not  to  be  construed  and  enforc- 
ed independent  of  other  sections  of  the  act  is 
clearly  manifest  by  reading  sections  3,  4.  and  5. 
•  •  ♦  Just  as  the  removal  of  restrictions  af- 
fected by  section  1  upon  the  lands  of  both  adult 
and  minor  allottees' of  certain  classes  are  lim- 
ited by  the  provisions  of  sections  4  and  5,  which 
render  said  lands  not  liable  to  certain  claims  or 
demands  against  said  allottees  or  subject  to  cer^ 
tain  contractst  deeds,  or  incumbrances  that  may 
have  been  executed  by  them,  so  the  removal  of 
restrictions  upon  the  lands  of  minors  is  limited 
by  the  requirement  of  section  6  that  said  prop- 
erty of  minor  allottees  shall  be  subject  to  the 
Jurisdiction  of  the  probate  courts  of  the  state." 

The  expression  in  Tirey  v.  Dameal,  which 
forms  the  principal  basis  for  the  position  of 
plaintiffs,  is  not  in  conflict  with  the  case  of 
Jefferson  v.  Winkler,  supra,  for  that  case  in- 
volved no  probate  sale,  but  the  minor  had 
executed  a  deed  direct  to  the  purchaser,  and 
In  the  light  of  the  facts  then  i^esented  the 
holding  amounts  to  this:  That  the  minor's 
lands  could  not  be  sold  by  him  direct,  even 
though  all  other  restrictions  had  been  re- 
moved, and  that  during  his  minority  a  valid 
sale  conld  not  be  made  by  him,  and  that  title 


to  the  lands  of  minors  conld  only  be  obtaln< 
ed  by  resort  to  the  procedure  for  the  sale  of 
such  lands  provided  by  the  laws  of  the  state. 
The  power  of  the  prol)ate  courts  of  tbe  state 
to  decree  the  sale  of  the  lands  of  minor  In- 
dian allottees  is  dependent  upon  the  fact  that 
the  restrictions  npon  the  alienation  thereof 
have  been  previously  removed  by  act  of  Con- 
gress, and  where  restrictions  have  hot  been 
removed,  a  sale  of  such  lands  is  expressly 
prohibited.  There  were  no  restrictions  upon 
the  alienation  of  plaintiffs'  lands  other  than 
that  they  should  be  subject  to  the  Jurisdic- 
tion of  the  probate  courts,  and  the  effect  of 
the  legislation  under  consideration  was  not 
to  make  the  removal  of  restrictions  depend- 
ent upon  the  .exerdse  of  Jurisdiction  by  the 
court  as  contended,  and  when  lands  of  this 
class  are  sold  under  the  direction  of  said 
court,  title  would  pass  if  the  proceedings 
were  sufficient  for  that  purpose.  The  legis- 
lation of  Congress  does  not  undertake  to  pro- 
vide the  procedure  for  conducting  such  a  sale, 
but  leaves  that  entirely  to  the  state  law,  and 
the  sufficiency  thereof  must  be  tested  by  the 
laws  of  the  state. 

[S-6]  Plaintiffs  contend  that  the  sale  is  void 
because,  (1)  the  purchase  price  was  not  paid 
in  cash  before  delivery  of  deeds,  and  (2)  the 
guardian  was  the  indirect  purchaser  at  Iii> 
own  sale. 

Was  the  payment  of  the  sum  bid  a  condi- 
tion precedent  to  the  passing  of  title?  The 
law  is  well  settled  that  in  the  absence  of 
specific  authority  conferred  by  order  of  court, 
a  guardian  has  no  authority  to  sell  his  ward's 
lands  for  anything  but  cash ;  and,  in  case  he 
docs,  he  undoubtedly  perpetrates  a  fraud  up- 
on the  estate  of  his  ward.  If  the  payment  of 
cash  be  a  condition  precedent  to  the  vesting 
of  title,  then  no  rights  would  pass  In  any 
case  where  anything  but  cash  was  received, 
except  where  a  sale  might  be  authorized  up- 
on credit  In  McDuffle  v.  Mclntyre,  11  S.  C. 
551,  32  Am.  Rep.  500,  a  guardian  sold  a  bond 
and  mortgage  of  his  ward  for  part  money  and 
a  release  of  his  own  debt.  The  purchaser 
sought  to  foreclose  his  mortgage,  and  the  in- 
fants intervened.  There  was  no  question  of 
the  rights  of  a  bona  fide  purchaser  involved. 
The  application  of  that  case  to  this  is  that 
the  court  held  the  facts  amounted  to  fraud, 
and  that  the  mode  of  payment  was  notice  to 
the  purchaser.  In  Wallace  v.  Brown,  41  Ind. 
436,  an  administrator  sold  lands  of  the  es- 
tate, taking  in  exchange  his  own  personal 
notes  held  by  tbe  purchaser.  That  case  in- 
volved the  sale  of  lands,  and  was  one  where 
the  consideration  was  not  paid  in  cash.  In 
fact  the  estate  received  no  consideration 
whatever.  Tbe  court  treated  the  case  as  one 
of  fraud;  the  right  to  recover  being  based 
upon  the  allegation  that  the  sale  was  fraudu- 
lent In  sustaining  the  allegations  the  court 
said: 

"We  think  under  the  facts  shown  in  this  case 
the  sale  cannot  be  regarded  otherwise  than  as 
fraudulent  and  void.     One  who  knowingly  re- 
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ceives  from  a  trustee  the  trust  money  or  prop- 
erty in  satixfaction  of  the  individual  debt  of  the 
trustee  to  him  must  be  regarded  as  participating 
in  the  fraudulent  diversion  of  the  property,  and 
liaUe  to  the  beneficiary  in  the  trust.  Austin  v. 
Willson's  Admirtistrators,  21  Ind.  252>  and 
cases  cited." 

And  tbe  court  declared  the  law  to  be  that, 
where  a  guardian  sold  the  real  estate  of  his 
ward  by  order  of  the  proper  court,  all  the 
proceedings  being  formal  and  regular,  and 
received  hla  own  individual  notes  in  payment 
and  failed  to  account  to  the  proper  court  for 
the  proceeds  of  the  sale,  that  tbe  purchaser 
may  be  held  accountable  for  the  trust  prop- 
erty or  its  proceeds.  If  sold  by  him  to  an  In- 
nocent purchaser.  Thomnsson,  Adm'r,  v. 
Brovra  et  al.,  43  Ind.  203 ;  Perry  v.  Blakey, 
6  Tex.  Civ.  App.  331,  23  S.  W.  804 ;  Nugent 
T.  Laduke,  87  Ind.  842. 

If  the  view  of  the  plaintiffs  be  correct,  then 
It  would  be  equally  true  that  no  rights  would 
vest  where  the  guardian  embezzles  the  mon- 
eys received  by  him  for  the  sale  of  his  ward's 
lands,  for  in  that  case  the  estate  of  the  ward 
receives  no  benefit,  and  If  the  fact  that  the 
estate  of  the  wards  Is  not  benefited  be  made 
the  test,  then  it  would  make  no  difference 
whether  tbe  land  was  sold  with  the  under- 
standing that  It  should  not  be  paid  for,  or 
that  the  guardian  failed  to  collect,  or  em- 
bezzled or  misappropriated  the  consideration 
received  therefor.  Where  a  purchaser  at  a 
guardian's  sale  actually  pays  the  considera- 
tion, the  fact  that  the  guardian  may  misap- 
ply tbe  same  and  tbe  estate  of  the  ward  re- 
ceive no  benefit  from  the  sale  will  not  de- 
feat the  title  acquired  by  the  purchaser,  if 
he  be  innocent  himself  of  any  participation 
therein  or  wrongful  knowledge  thereof. 
Chancellor  Kent  In  Field  v.  Schieffelin,  7 
Johns.  Ch.  (N.  Y.)  IBO,  11  Am.  Dec  441,  aft- 
er an  elaborate  review  of  the  authorities, 
lays  down  the  rule  In  the  following  language: 

"I  have  thus  looked  pretty  fully  into  the 
decisions,  in  tbe  analogous  case  of  a  purchase 
from  an  executor  of  the  testator's  assets,  and 
they  all  agree  in  this:  That  the  purchaser  is 
safe  if  he  is  no  party  to  any  fraud  in  tbe  ex- 
ecutor, and  has  no  knowledge  or  proof  that  the 
executor  intended  to  misapply  the  proceeds,  or 
was  in  fact  by  the  very  transaction  applying 
them  to  the  extinguishment  of  his  own  debt. 
The  great  difficulty  has  been  to  determine  how 
far  the  purchaser  dealt  at  his  peril,  when  he 
knew,  from  the  very  face  of  the  proceefling,  that 
the  executor  was  applying  the  assets  to  his  own 
private  purposes,  as  the  payment  of  his  own 
debt.  The  latter  and  the  better  doctrine  is  that 
in  such  a  case  he  does  buy  at  his  peril,  but  that 
if  he  has  no  such  proof  or  knowledge,  he  is  not 
bound  to  inquire  into  the  state  of  tbe  trust, 
because  he  has  no  means  to  support  the  inquiry, 
and  he  may  safely  repose  on  the  general  pre- 
sumption that  the  executor  is  in  the  due  exercise 
of  his  trust" 

See,  also,  Mulford  v.  Beveridge,  78  111.  455; 
Allman  v.  Taylor,  101  111.  193;  Woemer 
Am.  Law  of  Guardianship,  p.  30.S. 

A  sale  of  real  estate  belonging  to  an  es- 
tate, by  an  administrator  or  guardian,  made 
In  violation  of  bis  trust  and  of  the  order  of 
court,  authorizing  the  sale,  is  not  in  the  strict 


sense  void,  but  voidable,  and  the  Invalidity 
of  such  sale  is  made  to  depend,  not  on  tbe 
fact  that  the  estate  received  no  benefit,  but 
on  the  fact  that  the  purchaser  was  a  guilty 
participant  in  the  wrongful  sale,  and  that  his 
title  might  be  assailed  upon  the  theory  that 
he  ought  not,  in  equity  and  good  conscience, 
profit  by  his  wrongful  condnct  or  by  acts  of 
which  he  had  guilty  knowledge.  Tbe  title 
to  lands  bought  at  such  a  sale  may  be  ren- 
dered valid,  however,  by  the  failure  of  the 
interested  parties  to  have  the  same  set  aside 
in  the  manner  and  within  the  time  provid- 
ed by  law,  or  before  rights  of  innocent  tliird 
persons  have  attached.  Burton  v.  Compton, 
150  Pac.  1080;  Heath,  Adm'r,  v.  Layne.  G2 
Tex.  686;  Wyman  v.  Hooper,  2  Gray  (Mass.) 
141;  Sunter  v.  Sunter,  190  Mass.  449,  77  N. 
E.  497;  Spurlock  v.  Spurlock,  161  Ky.  248, 
170  S.  W.  605. 

Plaintiffs  rely  up<m  tbe  case  of  Wallace 
T.  Nichols,  56  Ala.  321,  and  Woemer's  Am. 
Law  of  Adm'n,  vol.  2,  p.  1080,  as  supporting 
the  opposite  conclusion.  The  text  in  Judge 
Woerner's  work  is  based  upon  the  single  case 
of  Wallace  v.  Nichols,  which  has  since  been 
followed  in  Alabama.  In  that  case  the  first 
administrator  of  the  estate  of  Hughey  Nich- 
ols, under  a^i  order  of  the  probate  court,  sold 
certain  lands  belonging  to  the  estate  to  one 
White,  who  at  different  times  sold  portions 
thereof  to  other  parties.  Later  a  seccHid  ad- 
ministrator was  appointed,  who  brought  suit 
against  White  and  his  grantees  to  enforce  a 
vendor's  lien  against  the  land.  The  claim 
for  a  lien  was  sustained.  If  that  sale  had 
been  void  neither  party  would  have  acquir- 
ed any  rights  thereunder,  and  a  vendor's  lien 
could  not  have  been  predicated  thereon.  The 
order  of  sale  directed  that  the  sale  be  made 
for  one-half  cash  and  one-half  In  12  months' 
time.  The  sale  was  in  fact  made  for  $1,000; 
a  note  for  $500  payable  12  months  after  date 
being  given  for  the  second  installment,  but 
the  cash  payment  was  not  made.  Instead 
White  gave  his  duebill  for  $500,  on  which  he 
afterward  during  tbe  same  year  paid  $250. 
The  sale  was  reported  to  the  court  as  having 
been  made  In  accordance  with  the  order,  and 
that  the  terms  of  the  sale  had  been  complied 
with  and  was  confirmed  by  the  court  and 
deed  ordered  to  be  executed,  before  the  bal- 
ance of  the  purchase  price  was  paid.  Under 
tbe  laws  of  Alabama  the  administrator  was 
entitled  to  a  lien  upon  the  lands  sold  to  se- 
cure the  payment  of  the  purchase  price,  and 
a  deed  could  only  be  executed  after  the  en- 
tire pivcbase  price  had  been  iwid.  It  was 
apparent  from  the  face  of  the  proceedings 
that  the  statute  had  not  been  compiled  with. 
Upon  this  state  of  facts  the  court  held  that 
the  administrator  had  a  vendor's  lien  which 
might  be  enforced  against  the  defendants  be- 
cause tbe  grantees  of  White  took  with  notice 
of  these  irregularities.  This  case,  when  prop- 
erly analyzed,  is  not  authority  against  tbe 
views  herein  expressed.  Section  6409,  Rev. 
Laws  1910,  Is  as  follows: 
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"No  execator  or  administrator  must  directly 
or  indirectly,  imrchase  any  property  of  the  es- 
tate he  represents,  nor  must  he  be  interested  in 
any  sale." 

Section  6o65  makes  the  law  regulating 
sales  by  executors  and  administrators  appli- 
cable to  sales  by  guardians. 

In  the  present  case  it  is  conceded  that  the 
guardian  was  the  purchaser  indirectly  at  bis 
own  sale,  but  it  la  claimed  on  one  hand  that 
the  mortgagees  had  no  notice  of  the  fact  that 
tbe  purchase  price  had  not  been  paid,  or  that 
tbe  sale  to  Dillar  was  in  fact  for  the  benefit 
of  the  guardian,  while  on  the  other  hand,  the 
sale  is  said  to  be  roid  because  in  Tlolation  of 
the  above  statute.  The  statute  is  identical 
wltb  the  California  statute,  and  the  rule  in 
that  state  is  stated  in  Boyd  t.  Blankman,  29 
Cal.  19,  87  Am.  Dec.  146,  as  follows: 

"A  conveyance  made  b^  the  administrator  to 
himself  is  ipso  facto  void,  without  regard  to 
section  183,  for  it  bears  its  own  invalidity  upon 
it*  face.  But  the  conveyance  to  a  third  person 
after  a  sale  to  him,  and  a  confirmation  of  the 
sale,  although  secretly  made  for  the  use  of  the 
administrator.  Rives  such  person  a  prima  facie 
title  to  the  land;  and  the  invalidity  of  the  title 
is  made  to  appear,  upon  the  fact  being  ascer- 
tained and  determined  in  the  proper  forum,  that 
the  purchase  was  made  by   the  administrator 

Ser  interpositam  personam.  Before  the  fact  is 
etermined  there  would  seem  to  be  little,  if  any, 
doubt  that  the  third  person  who  had  taken  title 
for  the  administrator  could  pass  it  to  a  bona 
fide  purchaser  for  a  valuable  consideration, 
without  notice  of  the  fraudulent  purchase." 

The  statutes  of  this  state  contain  no  words 
declaring  the  sale  under  such  circumstances 
to  be  void,  and,  being  In  the  same  language 
as  the  California  statute,  the  case  dted  is 
sqnarely  in  point.  The  decision  in  Boyd  t. 
Blackman  was  reaffirmed  in  Burris  ▼.  Ken- 
nedy, 108  Cal.  331,  41  Pac.  458,  and  the  dis- 
tinction made  by  the  court  in  these  cases  be- 
tween a  sale  by  an  executor  or  administra- 
tor to  himself  directly  and  one  in  which  it 
Is  made  per  interpositam  personam  is  signifi- 
cant in  view  of  the  distinction  between  void 
sales  and  voidable  sales  under  which  the 
rights  of  bona  fide  purchasers  are  protected 
because  of  a  want  of  knowledge  or  notice  of 
a  secret  fraud  or  defect  in  the  proceedings. 
Nevada  has  a  statute  similar  to  Oklahoma, 
and  in  the  matter  of  the  Estate  of  Marco 
Millenovich,  6  Nev.  161,  the  court  used  the 
following  language: 

"The  next  complaint  made  against  the  execu- 
tor is,  that  he  was  intereste<l  in  the  purchase 
of  the  property  in  San  Francisco  suloon  belong- 
ing to  Uie  estate.  This  is  expressly  probibite<l 
by  the  statute;  and  if  the  court  were  satisfied 
that  it  were  so,  it  might  have  declared  the  sole 
abfiolutely  void — if  third  parties  would  not  be 
affected— and  ordered  all  the  profits  made  from 
the  retail  sale  of  the  liquors  to  be  paid  to  the 
estate." 

In  the  case  of  Melms  v.  Pabst  Brewing  Co., 
93  Wis.  153,  66  N.  W.  518,  67  Am.  St  Rep. 
899,  the  court  considered  a  statute  which  de- 
clared a  sale  In  «hich  the  administrator  or 
guardian  was  the  purchaser  directly  or  in- 
directly void,  and  in  the  opinion  said: 

"If  the  statute  should  be  so  construed  as  to 
avoid   sales  by   executors,   administrators,   and 


guardians  on  the  ground  stated,  or  for  secret 
frauds,  as  against  innocent  purchasers  for  value, 
titles  founded  upon  them  would  be  so  doubtful 
and  uncertain  that  few  would  care  to  purchase 
or  pay  a  fair  price  for  them.  We  think  that 
the  word  'void'  was  used  in  the  statute  in  the 
sense  of  voidable." 

A  statute  very  similar  to  that  Involved  In 
the  Wisconsin  case  was  construed  by  the  Su- 
preme Court  of  Nebraska  in  Veeder  v.  Mc- 
Klnley-Lannlng  Loan  &  Trust  Co.,  61  Neb. 
892,  86  N.  W.  982,  under  very  similar  dr- 
cumstancea,  in  the  following  language : 

"To  give  the  section  quoted  a  liberal  con- 
struction and  hold  the  sale  made  by  the  admin- 
istrator, and  the  deeds  in  pursuance  thereof,  void 
and  of  no  force  and  e£Fect,  in  the  strict  legal 
sense  of  the  term  would  end  the  discussion  of  the 
case,  and  render  further  consideration  unneces- 
sary. If  the  sale  is  void  in  toto,  and  not  mere- 
ly voidable,  the  titles  acquired  by  the  defend- 
ants by  their  8ul>8«iuent  conveyances  must  fall 
to  the  ground,  and  leave  them  without  stsnding 
upon  which  to  base  the  relief  demanded.  Wheth- 
er the  section  shall  be  so  construed  may  be 
said  to  he  an  open  qnestion  in  this  state. 
Whether  the  L^islature  intended  that  a  sale  so 
made  should  be  utterly  void  may  not  be  entire- 
ly free  from  doubt.  It  has  been  frequently  and 
well  said  that  the  terms  'void'  and  'voidable'  are 
frequently  used  interchangeably,  and  that  the 
word  'void'  is  often  so  used  when  the  act  m> 
characterized  Is  intended  to  be  voidable  only. 
It  may,  we  think,  be  well  doubted  whether  the 
Legislature  intended  that  a  sale  made  in  the 
manner  condemned  by  the  section  quoted  should 
be,  for  all  purposes,  void,  as  though  it  never  had 
taken  place." 

The  court  placed  their  decision  upon  the 
ground  that  the  sale  under  the  circumstances 
was  voidable  only,  and  that  those  who  claim- 
ed rights  subsequent  to  the  voidable  sale  with 
notice  of  the  facts  and  not  as  good-faith  gran- 
tecs  or  mortgagees  were  affected  by  the  acts 
npon  which  the  same  might  be  declared  void. 

The  Supreme  Court  of  Minnesota  construed 
the  statute  of  that  state  which  declared  such 
purchases  to  be  void  in  White  v.  Iselin,  26 
Minn.  487,  5  N.  W.  359,  and  held  that  a  pur- 
chase by  a  guardian  at  his  own  sale  through 
another  was  voidable  and  not  void.  People 
T.  O.  B.  S.  B.  B.  Co.,  92  N.  Y.  98;  Otis  v. 
Kennedy,  107  Mich.  312,  65  N.  W.  219;  Bums 
V.  Cooper,  140  Fed.  273,  72  O.  C.  A.  25. 

Under  the  general. principles  of  chancery  a 
sale  by  an  administrator  or  guardian  to  him- 
self through  the  interposition  of  a  third  per- 
son is  voidable  only,  and  not  void.  Such  a 
sale  and  conveyances  passes  the  estate,  liable, 
however,  to  be  defeated  by  the  heirs  or  wards 
as  the  case  may  ibe.  But  this  may  only  be 
done  as  against  the  administrator  or  guardian 
or  one  claiming  under  him  with  knowledge 
of  the  circumstances  of  the  sale  or  in  the 
hands  of  a  purchaser  who  Is  not  a  bona  fide 
purchaser  upon  good  and  sufliclent  considera- 
tion and  without  notice.  Mitchell  v.  Mullen, 
59  Mo.  252;  Wyman  v.  Hooper,'  2  Gray 
(Mass.)  141;  Sunter  v.  Sunter,  190  Mass.  449, 
Tt  N.  E.  497 ;  Bums  v.  Cooper,  140  Fed.  273 ; 
Gwinn  v.  Williams,  30  Ind.  374;  Blake  v. 
Blake,  260  111.  70,  102  N.  B.  1007;  Kaaebeer 
V.  Nunemaker,  82  Neb.  732,  118  N.  W.  646; 
Spurlock  V.  Spnrlock,  161  Ky.  248,  170  S.  W. 
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«W;  Gibson  ▼.  Herriott,  56  Ark.  86, 17  S.  W. 
S89,  29  Am.  St.  Rep.  17;  Woerner,  Am.  L 
Adm.  (2d.  E)d.)  vol.  2,  p.  1184;  Woerner,  Am. 
L.  Guardianship,  p.  297. 

Under  the  foregoing  authorities  the  correct 
rule  would  appear  to  be  in  cases  where  a  sale 
Is  made  by  a  guardian  or  administrator  to  an- 
other person  wltb  a  secret  nnderstanding  that 
the  lands  should  be  afterwards  conveyed  to 
the  guardian  or  administrator,  and  the  pro- 
ceedings are  in  every  respect  regular  upon 
their  face  and  there  la  nothing  upon  the 
record  to  apinrise  third  persons  dealing  with 
said  purchaser  of  said  secret  agreement,  while 
these  facts  would  constitute  a  fraud  by  the 
guardian  upon  the  estate  of  his  ward,  yet  all 
persons  dealing  with  said  purchaser  in  good 
faith  and  paying  a  valuable  consideration  for 
rights  acquired  by  them  would  be  protected, 
for  It  follows  as  a  logical  conclusion  from 
the  reasoning  of  the  cases  that  such  sale  is 
vacated,  not  because  the  estate  failed  to 
realize  anything  from  the  sale,  but  because 
the  purchaser  or  Incumbrancer  participated 
In  the  guardian's  fraud  or  had  knowledge 
thereof. 

The  case  of  Burton  v.  Oompton,  150  Pac. 
1080,  is  said  to  be  In  conflict  with  these  views. 
The  sale  in  that  case  was  held  to  be  void 
because  the  guardian's  wife  was  the  pur- 
chaser at  the  sale,  and  the  identity  in  the 
names  of  the  guardian  and  the  purchaser,  to- 
gether with  other  facts,  were  held  to  give  the 
purchaser  from  her  actual  notice  of  the  chan- 
nel through  which  she  claimed  title  and  of 
the  relationship  existing  between  her  and 
the  guardian,  and  that  he  was  not  an  Innocent 
purchaser.  Wood  v.  French,  39  Okl.  685, 
136  Pac.  734,  Involved  a  deed  executed  by  the 
grantee  in  a  deed  which  bad  been  placed  in 
escrow  and  afterwards  fraudulently  obtained 
by  him.  It  was  held  that  wrongfully  ob- 
taining possession  of  such  deed  without  per- 
formance of  the  conditions  as  security  for 
which  it  had  been  placed  in  escrow  did  not 
pass  the  title  and  therefore  the  grantee  there- 
in named  could  convey  none.  Wellsville  Oil 
Co.  V.  MUler,  44  Okl.  493,  145  Pac.  344,  in- 
volved an  oil  and  gas  lease  which  had  been 
executed  to  the  oil  company  upon  the  condi- 
tion of  securing  approval  thereof  by  the  Sec- 
retary  of  the  Interior.  The  suit  was  one  to 
validate  the  lease  and  to  cancel  a  like  lease 
held  by  another.  The  United  States  courts 
had  held  that  the  Secretary  had  no  authority 
to  examine  and  approve  such  leases,  and  it 
was  contended  that  this  portion  of  the  order 
was  surplusage.  This  contention  was  denied, 
and  the  condition  held  to  be  a  condition 
precedent  The  question  of  the  rights  of  an 
innocent  purchaser  was  not  involved,  and, 
had  they  been,  the  condition  was  apparent 
on  the  face  of  the  record. 

There  is  a  public  policy  in  protecting  the 
rights  of  bona  fide  purchasers  and  incum- 
brancers, as  well  as  in  protecting  wards  and 
heirs  against  fraud,  and  the  courts  have 
leaned  strongly   towards  the  protection  of 


rights  acquired  by  bona  fide  pnrdiasers  and 
incumbrancers  in  probate  sales  asserted  to  be 
fraudulent  for  reasons  not  apparent  uixm  tlie 
face  of  the  record,  but  said  to  exist  by -rea- 
son of  some  secret  agreement  upon  the  part  of 
the  administrator  or  guardian.  The  utatnte 
gives  protecti<»i  to  the  ward  in  saiA  ca«es  by 
requiring  the  guardian  in  the  first  instance 
to  give  a  bond  for  the  faithful  performance 
of  his  duties  as  such,  and,  upon  decreeing  the 
sale  of  lands  belonging  to  his  wards,  requir- 
ing the  executl<«  of  an  additional  bond,  condi- 
tioned to  sell  the  same  in  the  manner  and  to 
account  for  the  proceeds  of  the  sale  as  pro- 
vided by  law.  Section  6564,  Revised  Laws 
1910.  Strong  reasons  have  impelled  the 
courts  to  declare  this  policy ;  for  If  the  rule 
were  otherwise,  and  sales  by  administrators 
and  guardians  were  liable  to  be  defeated  by 
proof  of  secret  agreements  between  an  admin- 
istrator or  guardian  and  the  purchaser  there- 
after, which  ore  not  disclosed  by  the  record 
and  cannot  be  ascertained  by  such  an  investi- 
gation as  would  ordinarily  be  made  by  a 
reasonably  prudent  person,  where  the  pro- 
ceedings appear  In  every  respect  to  be  regular 
and  the  sale  has  been  approved  by  the  court, 
no  person  could  afTord  to  pay  for  such  lands 
a  sum  commensurate  with  their  value,  and 
titles  thereby  acquired  would  be  rendered 
practically  unmarketable,  and  the  estate  could 
never  realize  at  such  sales  the  fair  value  of 
the  property  sold.  On  the  other  hand,  if 
such  sales  which  are  perfectly  fair  on  their 
face  and  ai^ear  to  have  been  conducted  ac- 
cording to  law  and  have  been  approved  by  the 
court  are  held  to  be  good  as  against  a  claim 
of  fraud,  arising  out  of  such  secret  nnder- 
standing, stability  wUl  be  given  to  such  titles, 
and  purchasers  using  proper  caution  will  be 
induced  to  pay  a  fair  value  for  such  lands. 
Boyd  V.  Blankman,  26  Minn.  487;  White  v. 
Iselln,  6  N.  W.  359. 

-[•-9]  Application  for  the  loan  was  taken 
by  one  I/.  W.  Tarkenton,  who  was  local  agent 
of  the  Investment  company  at  Waurika,  and 
forwarded  to  its  Oklahoma  City  office  where 
the  necessary  papers  were  prepared  and  for- 
warded to  Tarkenton,  to  secure  their  execu- 
tion by  DUlard.  After  these  papers  had  been 
executed  under  the  supervision  of  T&rkenton, 
check  for  the  amount  of  the  loan  was  sent 
to  him  and  by  him  delivered  to  DiUard.  The 
amount  bid  for  the  lands  at  the  gruardian's 
sale  was  not  paid,  and  plaintiffs  claim  that 
Tarkenton  had  knowlcdgre  of  this  fact,  and 
that  knowledge  by  him  was  notice  to  the  In- 
vestment company.  The  Jury  found  in  an- 
swer to  special  interrogatories  that  Tarkenton 
had  knowledge  of  the  relations  of  Dlllara  to 
the  sale,  and  that  none  of  the  managing  of- 
ficers of  the  company  had  any  such  knowl- 
edge. The  court,  in  Its  Judgment,  found  that 
Tarkenton  was  the  agent  of  the  company  for 
certain  purposes,  and  that  he  had  Knowledge 
of  the  fraud  in  connection  with  the  sales,  but 
held  that  the  investment  company  had  no  no- 
tice of  such  fraud,  and  that  it  should  not  be 
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charged  with  notice  thereof  by  reason  at  the 
notice  to  Tarkenton,  becanse  the  scope  of  his 
agency  was  limited  so  that  notice  to  him 
wonld  not  be  Imputable  to  the  company  and 
to  E.  E.  Ford.  Right  here  It  may  be  sUted 
that  the  mortgage  of  Ford  was  In  fact  for 
the  benefit  of  the  company,  axMl  represented 
the  c«nmls8lons  charged  for  the  loan,  and 
would  be  affected  the  same  as  the  mortgage  to 
the  company. 

PlalntUFs  contend  that  notice  to  Tarkenton 
was  notice  to  the  company,  while  defendants 
Insist  that  his  agency  was  so  limited  that  the 
notice  acquired  by  him  was  not  acquired 
within  the  scope  of  his  authority,  and  would 
not  therefore  be  notice  to  them,  and  they 
further  urge  that  the  verdict  of  the  Jury  and 
the  fltwiiTg  of  the  court  upon  this  point  Is  not 
supported  by  the  evidence.  The  sufficiency  of 
the  evidence  upon  this  point  Is  not  properly 
challenged  by  defendants,  and  we  shall  there- 
fore assume  the  facts  found  to  be  true. 

The  rule  as  to  notice  or  knowledge  pos- 
sessed by  the  agent  which  1^  Imputed  to  his 
principal  Is  stated  In  U.  8.  Fidelity  &  Guar- 
anty Co.  v.  Shirk  et  al.,  20  Okl.  676,  95  Pac. 
218,  as  follows: 

"The  law  imputes  to  the  principal,  and 
ehargee  blm  with  all  notice  or  knowledge  relat- 
ing to  the  Bubject-matter  of  the  agency  which 
the  agent  acquires  or  obtains  while  acting  as 
such  agent  and  within  tbe  scope  of  bis  authority, 
or  which  he  may  previously  have  acquired,  and 
'vHtidi  he  then  has  in  mind,  or  which  he  had 
acquired  so  recently  as  to  reasonably  warrant 
the  assumption  that  he  still  retained  It."  Fiitt 
SUte  Bank  of  Keota  v.  Bridges,  89  OkL  355, 
135  Pac.  37a 

Defendants  say  that  Tarkenton  had  no 
authority  to  pass  upon  the  security  offered 
for  tbe  loan  nor  the  title  to  the  property,  and 
therefore  the  knowledge  acquired  by  him  was 
not  within  the  scope  of  bis  authority,  and 
should  not  be  Imputed  to  the  company. 

In  Land  Mortgage  Inv.  Agency  Co.  v.  Pres- 
ton, 119  Ala.  290,  24  South.  707,  the  agent  of 
file  borrower  bad  made  application  for  a  loan, 
which  was  accepted,  and  the  lender  authoriz- 
ed said  broker  to  pay  the  money  over  to  tbe 
borrower,  and  It  was  held  that  the  broker 
was  the  agent  of  the  lender  for  the  purpose 
of  paying  the  money  over,  and  that  the  lender 
was  responsible  for  the  act  of  the  broker  in 
-paying  the  money  over  to  a  person  not  au- 
thorized to  receive  it 

The  case  of  Bates  v.  American  Mortgage 
Co.,  37  S.  C.  88,  16  S.  B.  883,  21  L.  R.  A.  340, 
Is  one  very  similar  in  fact  and  principle  to 
tbe  present  case.  The  American  Mortgage 
Company  of  Scotland,  Limited,  was  engaged 
In  lending  money  through  the  medium  of  the 
Corbln  Banking  Company,  which  latter  com- 
pany was  engaged  in  the  business  of  negotiat- 
ing loans  on  real  estate  security  In  the  South- 
ern States,  for  foreign  corporations.  The 
company  sought  and  effected  these  loans  by 
and  through  their  agents  at  different  points, 
to  whom  they  furnished  printed  blanks  for 
making  application  for  loans.  They  fixed 
the  terms,  examined  and  approved  the  se- 


cnrttles  offered,  and  looked  after  tbe  collec- 
tion of  the  securities  for  those  persons  for 
.whom  they  acted  and  made  loans.  W.  H. 
IDuncan  was  the  local  agent  of  the  Corbln 
Banking  Company,  and  the  application  con- 
tained a  statement  that  said  Duncan  was 
agent  for  the  borrower.  The  money  was  bor- 
rowed by  a  married  woman,  and  was  to  be 
used  by  her  husband  for  paying  his  personal 
debts.  Under  the  laws  of  that  state  a  mar- 
ried woman's  real  estate  could  not  lawfully 
be  Incumbered  unless  It  was  for  the  benefit 
of  her  separate  estate.  Duncan  had  knowl- 
edge of  these  facts,  and  it  was  held  that  no- 
tice to  him  was  notice  to  both  the  Corbln 
Banking  Company  and  the  Mortgage  Com- 
pany, and  Judgment  of  the  trial  court  cancel- 
ing the  mortgage  was  affirmed.  Russell  v. 
Peavy,  32  South.  492. 

In  tbe  present  case  the  facts  ui)on  this 
point  are  undisputed,  and  It  is  clear  from 
the  record  that  Tarkenton  was  acting  aa 
agent  for  the  defendants  when  procuring  the 
application  for  the  loan  and  the  execution 
of  the  notes  and  mortgages  and  at  the  time 
of  paying  over  the  proceeds  of  the  loan  to 
DlUard,  and  that  notice  to  him  of  the  fraud 
In  the  sales  was  notice  to  his  principal,  and, 
when  delivering  the  check,  he  then  had  It  In 
his  .power,  in  view  of  this  knowledge,  to 
withhold  same  and  save  his  principal  harm- 
less. Not  having  done  so,  and  having  paid 
the  same  over  with  notice  of  the  facts,  he  did 
so  at  the  peril  of  his  principal.  McLean  v. 
Flcke  et  aL,  94  Iowa,  283,  62  N.  W.  753; 
Jensen  et  al.  v.  Lewis  Inv.  Co., -39  Neb.  371, 
58  N.  W.  100;  Matteson  v.  Blackmer,  46 
Mich.  393,  9  N.  W.  445 ;  Mortgage  Co.  v.  QU- 
1am,  49  8.  0.  345,  26  S.  E.  990,  29  S.  E.  203; 
Stockton  et  al.  v.  Watson  et  aL,  101  Fed. 
490,  42  O.  O.  A.  211. 

The  order  of  the  county  court  made  in  the 
probate  proceedings  authorized  a  sale  of  the 
lands  of  plaintiffs  for  cash,  to  be  paid  upon 
confirmation  of  the  sale  and  the  execution 
and  delivery  of  guardian's  deeds.  The  first 
mortgage  to  the  Demlng  Investment  Company 
bears  date  of  September  10,  1012,  just  six 
days  before  the  order  of  confirmation  and 
before  the  execution  and  delivery  of  guardi- 
an's deeds.  Both  mortgage  and  deeds  were 
filed  for  record  on  the  same  day,  September 
17th.  Upon  the  face  of  the  record  at  the  time 
of  the  execution  of  the  first  mortgage  the 
investment  company  had  notice  that  the  sale 
had  not  been  confirmed  and  deeds  had  not 
been  executed  and  the  consideration  had  not 
been  paid.  The  manager  of  the  company  tes- 
tified that  loans  were  approved  before  the  ex- 
ecution of  mortgages,  and  therefore  at  the 
tiihe  the  loan  was  approved  the  record  dis- 
closed the  fact  that  the  purchase  price  had 
not  been  paid.  On  September  28  th  another 
mortgage  was  executed,  and  on  October  26th 
release  of  the  first  mortgage  was  filed  for  rec- 
ord. The  second  mortgage  was  executed  In 
lieu  of  the  first  because  the  borrower  could 
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not  glT«  good  title  to  ten  acres  of  the  land 
embraced  within  the  first,  and  this  ten  acres 
was  omitted  and  the  loan  reduced  to  $1,900. 
The  company,  therefore,  at  all  times  bad 
record  notice  that  the  purchase  price  of  the 
lands  had  not  been  paid. 

In  La  Dow  v.  North  American  Trust  Co. 
et  al.  (C.  C.)  113  Fed.  13,  plaintiff,  who  was 
a  minor,  owned  a  one  half  interest  in  cer- 
tain lands,  the  other  half  being  owned  by  his 
brother.  His  mother  was  guardian  of  his 
estate,  and  conspired  with  his  brother  and 
another  to  raise  money  by  mortgaging  the 
estate.  The  guardian  petitioned  to  sell  the 
property,  and  a' few  days  thereafter  she,  with 
the  brother  and  third  party,  joined  in  a 
mortgage  of  such  land.  Nearly  two  months 
thereafter  a  pretended  guardian's  sale  of 
plaintifTs  Interest  was  made  to  such  third 
party,  subsequently  confirmed,  and  a  guardi- 
an's deed  made  to  him.  He  paid  no  consider- 
ation, and  subsequently  he,  with  plaintlCTs 
mother  and  brother,  without  consideration, 
conveyed  to  another,  who  conveyed  to  defend- 
ant's son,  who  was  her  attorney  in  fact,  and 
assumed  a  part  of  the  mortgage  and  after- 
wards conveyed  to  her.  The  evidence  was 
indefinite  as  to  what,  if  any,  consideration 
was  paid  by  defendant's  son,  and  also  con- 
flicting as  to  .whether  be  was  fully  informed 
as  to  the  nature  of  the  transactions  and  of 
plaintiif's  rights.  The  mortgage  was  subse- 
quently adjudged  Invalid  by  the  state  Su- 
preme Court.  It  was  held  that  defendant's 
son  and  grantor  .was  charged  with  notice  that 
the  pretended  purchaser  at  the  guardian's 
sale  had  Joined  in  the  mortgage  before  the 
sale,  and  that  there  was  no  necessity  for  both 
the  mortgage  and  sale  to  meet  the  minor's 
requirements  as  shown  by  tbe  petition  for  the 
sale,  and  that  by  his  assumption  of  a  part 
of  the  mortgage  he  became  a  party  to  the 
illegal  transaction.  Upon  rehearing  it  was 
held  that  where  a  pretended  purchaser  at  a 
guardian's  sale  pursuant  to  a  scheme  to  raise 
money  on  the  property  executes  a  mortgage 
thereon  before  the  sale,  it  being  understood 
that  he  will  reconvey  the  property  to  the 
ward,  but  instead  conveys  to  another,  the 
transaction  is  so  unusual  that  a  subsequent 
grantee  cannot  rely  upon  tbe  record  as  re- 
butting the  Inference  of  fraud  arising  from 
the  mortgage  being  so  executed. 

In  the  case  at  bar  Tarkenton,  the  agent 
of  tbe  Investment  company,  bad  actual 
knowledge  and  notice  of  the  fraudulent  agree- 
ment between  the  guardian  and  Dlllard  to  re- 
convey  to  the  guardian,  and  also  of  the  agree- 
ment that  Dlllard  should  pay  no  considera- 
tion for  the  land,  and  this  notice  was  im- 
putable to  the  invratment  company.  In  ad- 
dition, the  fact  that  a  mortgage  was  executed 
on  said  lands  by  Dlllard  six  days  before  the 
guardian's  sale  to  him  was  confirmed  and 
deed  executed  was  so  unusual  as  to  put  a 
reasonably  prudent  man  upon  inquiry  as  to 
what  rights  Dlllard  owned  in  the  premises 
and  as  to  the  rights  of  tbe  minors  therein  at 


that  time.  However,  we  need  not  place  onr 
decision  in  this  case  upon  that  ground  alone, 
as  we  have  seen  that  the  Investment  company, 
through  its  agent,  Tarkenton,  had  actual 
notice  and  knowledge  of  the  fraud  connected 
with  the  sale. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded.  All  the  Justices  con- 
cur, except  KANE,  C  J.,  absent 

On  Rehearing 

HARDT,  J.  Counsel  criticize  tbe  court 
for  failure  to  decide  the  question  of  fact  con- 
cerning the  limitation  upon  Tarkenton's  an- 
thority  and  for  failure  to  pass  on  the  legal 
effect  of  such  limited  authority.  The  origi- 
nal opinion  shows  that  the  trial  court  found 
Tarkenton's  authority  to  be  limited,  and  that 
by  reason  of  such  limitation  thereon,  knowl- 
edge acquired  by  him  would  not  be  notice  to 
his  principal,  and  after  stating  the  contention 
that  the  verdict  of  the  Jury  and  findings  of 
the  court  were  not  supported  by  the  evidence, 
it  was  held  that  the  sufficiency  of  the  evidence 
upon  this  point  was  not  properly  challenged, 
and  the  facts  found  were  therefore  assumed 
to  be  true.  By  this,  the  court  treated  as  a 
fact  the  limitation  upon  Tarkenton's  author- 
ity whldi  had  been  found  to  exist  by  tbe 
trial  court ;  but  since  counsel  do  not  consider 
this  sufficiently  specific,  we  now  express  the 
opinion,  and  so  find  that  Tarkenton  had  no 
authority  to  finally  fix  the  terms  of  the  loan ; 
nelthel-  was  be  authorized  to  appraise  the 
security  offered  nor  pass  upon  the  applicant's 
title  to  that  security.- 

The  second  ground  of  complaint,  that  the 
court  failed)  to  pass  on  the  legal  effect  of 
Tarkenton's  limited  authority,  is  without 
merit,  for  it  was  held  that,  notwithstanding 
the  limited  authority  possessed  by  him,  yet 
because  of  bis  knowledge  of  the  fraudulent 
character  of  the  sale,  notice  thereof  was  im- 
puted to  Ford  and  the  Deming  Investment 
Company.  Counsel  have  outlined  the  plan  of 
business  pursued  by  the  Deming  Investment 
Company,  from  which  It  appears  that  ap- 
plications for  loans  are  usually  secured  and 
submitted  to  the  company  by  a  local  agent 
such  as  Tarkenton  was  in  this  case.  Tbe  ap- 
plication is  in  writing,  and  contains  such  In- 
formation as  the  company  requires  to  enable 
it  to  pass  upon  the  desirability  of  making  the 
loan.  An  abstract  showing  the  condition  of 
the  record  concerning  the  title  of  the  appli- 
cant toi  the  property  offered  as  security  is 
submitted  with  the  application.  For  the  pur- 
pose of  securing  this  application  Tarkenton 
was  admittedly  the  agent  of  the  Investment 
company,  and  was  the  medium  through  which 
it  obtained  the  •information  contained  there- 
in. It  would  not  be  questioned  for  a  moment 
If  the  principal  should  take  the  application 
that  knowledge  of  fraud  vitiating  the  sale, 
acquired  in  so  doing,  would  defeat  the  claim 
of  being  an  innocent  Incumbrancer,  and  like- 
wise such  information  secured  by  a  duly  an- 
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thorlzed  agent,  while  performing  the  duties 
Intrusted  to  him,  would  be  equally  effective. 
Having  furnished  Mm  with  blanks  to  secure 
the  Information  desired,  It  was  within  the 
scoi)e  of  his  authority  to  acquire  all  such  in- 
formation, and  it  was  his  duty  to  communi- 
cate same  to  his  principal  and  a  failure  upon 
his  part  to  discharge  this  duty,  does  not  pre- 
vent notice  thereof  being  imputed  to  bis  prin- 
cipal. The  fact  that  the  abstract  was  refer- 
red to  counsel  for  an  opinion  upon  the  legal 
sufficiency  of  the  applicant's  title  to  the  prop- 
erty offered  as  security  does  not  change  the 
situation.  Neither  does  the  fact  that  after 
'  the  loan  was  approved  notes  and  mortgages 
were  prepared  in  blank  and  forwarded  to 
Tarkenton  for  the  purpose  of  securing  the  due 
execution  thereof  by  the  borrower  and  return- 
ing them  to  the  company,  nor  that  draft  for 
the  amount  of  the  loan  made  payable  to  bor- 
rower was  sent  to  Tarkenton  for  delivery. 

The  contention  of  defendants  in  error  sim- 
ply means  this:  That  It  was  not  within  the 
scope  of  the  local  agent's  authority  to  ac- 
quire information  which  would  tend  to  show 
that  the  applicant  did  not  have  good  and  suf- 
ficient title  to  the  property  upon  which  the 
loan  was  desired.  If  this  position  be  tenable, 
then  the  Deming  Investment  Company  has 
built  up  a  system  of  transacting  its  business 
that  renders  it  impervious  to  notice  of  any 
fact  which  affects  afiversely  the  title  to  prop- 
erty upon  which  a,  loan  may  be  desired,  for 
laiowledge  of  the  local  agent  who  takes  and 
transmits  the  application  would  not  impute 
notice  to  the  company.  The  attorney  who 
passes  upon  the  abstract,  not  being  charged 
with  the  duty  of  obtaining  such  information, 
would  ordinarily  not  acquire  such  knowledge, 
and  if  he  did  know  such  facts,  his  knowledge 
would  not  be  notice  to  the  company,  and  so 
on  through  every  step  of  its  business.  Thus 
the  Investment  company  could,  by  the  fail- 
ure of  Its  local  agent  to  communicate  knowl- 
edge of  any  fact  other  than  that  which  would 
tend  to  show  title  in  the  applicant,  assert 
a  claim,  as  is  here  done,  of  being  an  inno- 
cent incumbrancer,  and  would  not  be  charged 
■with  responsibility  for  any  knowledge  ac- 
quired by  its  agent,  except  where  it  is  for 
their  Interest  and  profit  to  do  so.  This  posi-' 
tlon  cannot  be  maintained. 

In  all  of  the  cases  relied  upon  by  defend- 
ants In  error,  it  was  held  that  knowledge  of 
facts  acquired  by  the  agent  not  acting  with- 
in the  8Cop6  of  his  authority  could  not  be  im- 
puted to  his  principal.  E^om  this  general 
statement  of  the  law,  there  can  be  no  dis- 
sent. The  distinction  between  those  cases 
and  the  facts  here  Involved  is  that  the  knowl- 
edge acquired  by  Tarkenton,  was  acquired  by 
him  while  acting  within  the  scope  of  his^  au- 
thority, or  which  had  been  so  recently  ac- 
quired by  him  previous  to  the  time  of  taking 
the  application  and  performing  the  other 
duties  intrusted  to  him  as  to  reasonably  war- 


rant the  assumption  that  he  still  retained  it 
and  was  under  obligation  to  communicate 
such  knowledge  to  his  principal. 

The  petition  for   rehearing  is  overruled. 
All  the  justices  concur. 


WILLIAMS  et  al.  v.  FRANCIS.    (No.  8131.) 
(Supreme  Court  of  Oklahoma.    May  22,  1917.) 

(Svllabut  by  the  Court.) 

GuABDiAN  Ann  Wabd  9=>64  —  Bights  of 

Wabo. 
Where  a  guardian  in  payment  of  his  own 
debt  executes  and  delivers  a  receipt  in  satisfac- 
tion of  obligations  due  bis  ward,  the  obligor, 
if  he  has  notice,  takes  at  his  peril,  and  the 
ward  may  recover  ^m  him  np4n  snch  obliga- 
tions. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  {§  294-299.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Creek  County; 
Vick  S.  Decker,  Judge. 

Action  by  Monroe  Francis  as  guardian  of 
Davis  Williams,  a  minor,  against  G.  W.  Wil- 
liams and  another.  There  was  a  judgment 
for  plaintiff,  and  'defendants  bring  error.  Af- 
firmed. 

Wm.  L.  Cheatham,  of  Bristow,  for  plain- 
tiffs in  error.  Burke  &  Harrison  and  S.  H. 
Somborger,  all  of  Sapulpa,  for  defendant  in 


BLEAKMORE,  O.  This  action  was  com- 
menced In  the  county  court  of  Creek  county 
by  Monroe  Francis,  as  guardian  of  Davis 
Williams,  a  minor,  against  George  W.  Wil- 
liams and  A.  H.  Stone,  seeking  recovery  of 
rental  alleged  to  be  due  under  the  terms  of 
a  written  contract  of  lease.  Defendants,  ad- 
mitting the  execution  of  the  lease,  etc.,  plead- 
ed payment  A  Jury  was  waived,  and,  upon 
trial  to  the  court.  Judgment  rendered  for 
plaintiff,  to  reverse  which  defendants  have 
brought  the  case  here. 

It  appears  from  the  record  that  on  March 
24,  1913,  Monroe  Francis,  as  guardian  of 
Davis  Williams,  pursuant  to  an  order  of  the 
county  court,  executed  and  'delivered  to 
George  W.  Williams  agricultural  leases  upon 
the  lands  of  his  ward  for  a  term  of  five  years, 
commencing  January  1, 1914,  In  ccmsideration 
of  the  lessee  undertaking  to  pay  certain  stip- 
ulated sums  annually  in  advance.  Shortly 
after  their  execution  George  W.  Williams  as- 
signed these  leases  to  defendant  Stone,  who, 
with  knowledge  of  all  the  facts  and  circum- 
stances, went  into  possession  of  the  premises 
and  has  since  used  and  occupied  the  same. 
Monroe  Francis  was  at  the  time  Indebted  to 
Stone  in  a  sum  of  about  $1,200,  a  portion  of 
which  was  evidenced  by  promissory  notes 
Solely  in  exchange  for  such  notes  and  the 
satisfaction  of  his  individual  Indebtedness 
Francis  executed  and  delivered  the  following 
receipt,    which    Stone    personally    prepared. 


CssFoT  otber  case*  see  same  topic  and  KBT-NUUBE<R  In  all  Key-Numbered  Digests  and  Indexes 
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has  since  retained,  and  now  contends  consti- 
tntea  evidence,  unimpeached,  of  the  payment 
of  the  Installments  of  rent  sued  for  and  con- 
ceded to  be  due  nnder  the  terms  of  the  lease 
contracts  at  the  time  of  the  commencement  of 
this  action : 

"March  26,  1»13. 
"Received   of  George   W.   Williams   $625.00, 
rental  for  years  1914,  1915,  1916,  1917,  1918, 
being  $125  per  year  for  each  year  mentioned, 
royalty  on  aj^ricultural  lease  described  as  fol- 
lowB-S.  B.  14,  of  S.  W.  %,  and  S.  %  of  N.  B. 
%  of  S.  W.  %  section  15,  township  16  N.  range 
9  E.    The  allotment  of  Davis  Williams. 
"Monroe  Francis, 
"Guardian  for  Davis  Williams." 

Here  Frauds  attempted  to  release  obliga- 
tions dne  his  ward  In  satisfaction  of  his  own 
debt,  the  defendants  at  the  time  being  fully 
advised  of  the  fiduciary  character  In  which 
he  acted,  the  receipt,  prepared  by  them,  on 
Its  very  face,  specifically  showing  that  the 
rentals  constituting  such  obligations  were 
the  property  of  his  ward,  properly  payable 
and  to  be  held  by  him  only  in  trust  in  his 
capacity  as  guardian. 

A  guardian  deals  with  the  estate  of  his 
ward,  in  the  fullest  sense,  as  trustee;  and 
it  is  a  familiar  principle  that  all  persons 
with  notice,  acquiring  property  bound  by  a 
trust,  'do  so  at  their  peril.  In  Fidelity  &  De- 
posit Co.  of  Maryland  r.  Bankhi,  33  Okl.  7, 
124  Pac.  71,  it  is  held: 

"Where  a  person  holding  money  in  a  fiduciary 
capacity  pays  or  transfers  It  to  a  banlc  with 
notice  ol  hia  relation  to  it,  for  a  purpose  for- 
eign to  the  trust,  the  banlc  cannot  hold  the 
money  as  against  the  true  owner. 

"(a)  An  action  to  recover  same  will  lie  in 
favor  of  the  true  owner  as  against  the  party  to 
whom  the  trust  fund  was  transferred  contrary 
to  the  trust" 

In  Carpenter  v.  McBride,  8  Fla.  292,  52  Am. 
Dec.  379,  it  Is  held: 

"Where  guardian  transfers  obligation  due 
ward  in  payment  of  his  own  debt,  the  purchaser, 
.  if  he  has  notice,  taltes  it  at  bia  peril,  and  the 
ward  can  charge  him  with  the  obligation." 

In  McDuflSe  ▼.  Mclntyre,  11  S.  C.  651,  32 
Am.  Itep.  500,  it  is  held : 

"A  guardian  sold  his  ward's  bond  and  mort- 
gage, the  purchaser  paying  in  part  by  applying 
a  debt  past  due  to  him  from  die  guardian  per- 
sonally. The  guardian  became  insolvent  and 
failed  to  account,  and  his  bond  became  worth-, 
less.  There  was  no  evidence  of  the  proper  ap- 
plicaticn  of  the  purchase-money.  The  purchaser 
knew  of  the  trust.  Held,  that  the  pur<maser  got 
no  legal  title,  and  equity  would  not  uphold  the 
transfer  under  such  circumstances." 

See,  also  First  Nat  Bank  v.  Greene  (Ky.) 
114  S.  W.  322;  U.  S.  Fidelity  &  Guaranty 
Co.  T.  Adoue,  104  Tex.  379,  137  S.  W.  648, 
188  S.  W.  383,  37  Ia  R.  A.  (N.  S.)  409,  Ann.. 
Cas.  1914B,  667;  Mulford  v.  Beverldge,  78 
111.  455;  AUman  v.  Taylor,  101  111.  193; 
Tbomasson  v.  Brown,  43  Ind.  203;  Nugent 
V.  Ivadnke,  87  Ind.  482. 

In  Field  v.  SchiefTelln,  7  Johns  Ch.  (N.  X.) 
150,  11  Am.  Dec.  441,  Chancellor  Kent  states 
the  rule  as  follows : 

"I  have  thus  looked  pretty  fully  into  the  de- 


cisions In  the  analogous  case  of  a  purchase  from 
an  executor  of  the  testator's  assets;  and  they 
all  agree  in  this:  That  the  purchaser  is  safe 
if  he  is  no  party  to  any  fraud  in  the  ezecotor 
and  has  no  knowledge  or  proof  that  the  aecutor 
intended  to  misapply  the  proceeds,  or  was,  in 
fact  by  the  very  transaction  applying  them  to 
the  extinguishing  of  his  own  private  debt  The 
great  difficulty  has  been  to  determine  how  far 
the  purchaser  dealt  at  his  peril,  when  he  knew 
from  the  very  face  of  the  proceeding  that  the 
executor  was  applying  the  assets  to  his  own 
private  purposes,  as  the  payment  of  his  own 
debt  The  latter  and  the  better  doctrine  is  that 
in  such  a  case  he  does  buy  at  his  periL" 

In  Allison  v.  Crummey  et  al.,  No.  7393,  166 
Pac  691  (not  yet  oflUdally  reported),  it  is  an- 
nounced :  ' 

"A  sale  of  real  estate  belonging  to  an  estate, 
by  an  administrator  or  guardian,  made  in  vio- 
lation of  his  trust  and  of  the  order  of  the  court 
authorizing  the  sale,  is  not  in  the  strict  sense 
void,  hnt  voidable,  and  the  invalidity  of  such 
sale  is  made  to  depend,  not  on  the  fact  that  the 
estate  received  no  benefit  but  on  the  fact  that 
the  purchaser  was  a  guilty  participant  in  the 
wrongful  sale,  and  that  his  title  might  be  assail- 
ed upon  the  theory  that  he  ought  not  in  equity 
and  good  conscience  profit  by  his  wrongful  am- 
duct  or  by  acts  of  which  he  had  guilty  knowl- 
edge." 

It  follows  that  the  Judgment  of  the  trial 
court  was  correct,  and  should  be  affirmed. 
PWR  CURIAM.    Adopted  in  whole. 


WIIiLIAMS  V.  FOREMAN.    (No.  8036.) 
(Supreme  Court  of  Oklahoma.     July  10,  1917.) 

(SyUabua  by  the  Court.) 

Replevin  €=»70— Action — Defensks. 

Where,  in  a  replevin  action  against  a  pub- 
lic officer  to  recover  possession  of  property 
held  by  him  as  such,  an  attempt  is  made  by 
him  to  justify  his  possession  thereof  by  virtue 
of  levies  made  under  execution  in  his  hands, 
he  must  show  that  said  executions  were  issued 
by  competent  authority,  upon  valid  and  unsatis- 
fied judgments,  and  in  the  event  he  fails  so  to 
do,  his  possession  is  not  justified,  and  no  de- 
fense to  the  action  is  established  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {$  280-284.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court  Cherokee  County; 
John  H.  Pltchford,  Judge. 

Action  by  E.  S.  Williams  against  T.  W. 
Foreman.  There  was  a  judgment  for  defend- 
ant and  plaintiff  brings  error.  Reversed  and 
remanded  for  new  trial. 

George  Paschal,  of  Muskogee,  for  plain- 
tiff in  error.  J.  I.  Coursey,  of  Tahlequah, 
for  defendant  in  error. 

HOOKER,  O,  The  plaintiff  in  error  in- 
stituted this  action  in  replevin  to  recover  the 
possession  of  a  stock  of  merchandise  which 
he  had  a  few  months  prior  thereto  purdiased 
from  one  Calvin  Martin.  Martin  in  makuig 
the  sale  of  said  merchandise  to  Williams  did 
not  comply  with  the  bulk  salp  law  of  the 
state,  and  certain  creditors  of  Martin  insti- 
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tuted  suits  against  him  and  caused  execu- 
tions to  issue  and  to  be  placed  In  tbe  hands 
of  the  defendant,  T.  W.  For«uan,  as  a  con- 
stable, who  levied  the  same  upon  the  stodc 
of  goods  then  In  the  possession  of  the  plain- 
tiff In  error,  upon  the.  theory  that  the  sale  of 
tbe  same  by  Maitln  to  Williams  was  void  as 
to  tbe  creditors  of  Martin.  Tbe  defendant  In 
error,  upon  the  trial  of  this  cause,  attempted 
to  Justify  the  possession  of  the  goods  in  his 
bands  by  virtue  of  certain  executions  which 
were  Introduced  in  evidence,  and  upon  which 
be  relied  as  tbe  reason  for  the  detention  by 
blm  of  tbe  articles  replevied.  The  defendant 
In  error  was  successful  in  the  lower  court, 
and  the  plaintiff  in  error  has  appealed  here, 
and  Insists  that  this  cause  should  be  reversed 
for  the  reason  that  the  verdict  Of  the  Jury 
and  the  Judgment  of  the  lower  court  are  con- 
trary to  the  evidence.  At  the  conclusion  of 
the  evidence  Introduced  in  the  lower  court 
the  plaintiff  In  error  requested  the. court  to 
Instruct  the  Jury  to  find  for  the  plaintiff  In 
error,  which  was  refused  and  an  exception 
properly  saved.  The  defendant  In  error  In 
the  trial  below  contented  himself  with  in- 
troducing the  executions,  but  did  not  Intro- 
duce the  court  records  showing  the  rendition 
of  the  Judgments  upon  which  the  executions 
were  issued.     . 

The  court  in  the  early  case  of  Clockrell  et 
al.  V.  Scbmitt,  20  Okl.  213,  94  Pac  623,  129 
Am.  St.  Rep.  73T,  says: 

"Now,  it  is  evident  that,  in  order  to  jugtify 
under  this  writ,  the  burden  of  proof  is  ni>on 
the  defendant  to  snpport  the  execution  by  proof 
of  a  valid  judgment  existing  at  the  time  the 
execution  issued  (Shue  ot  al.  v.  Ingle,  87  IlL 
App.  522;  Annia  v.  Bell,  10  Okl.  647,  64  Pac. 
11),  and  this  he  most  do  before  he  con  attack 
the  chattel  mortgage  in  evidence  as  a  fraud  up- 
on creditors,  which  defendants  attempted  to  do 
in  this  case.  Wells  on  Replevin,  p.  285,  says: 
'Where  proper^  seised  on  execution  is  replevin- 
ed  from  the  officer  and  he  wishes  an  order  for 
return,  he  must  not  only  plead  the  execution 
and  a  judgment,  but  a  valid  execution  and  judg- 
ment must  also  be  given  in  evidence  to  support 
the  plea.'  Glascock  v.  Nave,  15  Ind.  458; 
Beach  v.  Botsford.  1  Dong.  (Mich.)  19fl,  40  Am. 
Dec.  45;  Clay  v.  Caperton,  1  T.  B.  Mon.  (Ky.) 
10,  15  Am.  Dec.  77:  Sandeford  v.  Hess,  2 
Head  (Tenn.)  680.  Same,  p.  284,  says:  'An 
officer  seeking  to  impeach  the  plaintiff's  title  as 
fraudulent  as  to  creditors  must  show  a  valid 
judgment,    •    •    •  '  and  cases  cited. 

"Was  the  evidence  offered  to  prove  the  judg- 
ment admissible?  Wilson's  Rev.  &  Ann.  St. 
Okla.  1903,  S  4603,  provides:  'All  judgments 
and  orders  must  be  entered  on  the  journal  of 
tbe  court,  and  specify  clearly  the  relief  granted 
or  order  made  in  [the]  action.'  It  is  clear  that 
under  this  above  provision  it  was  the  duty  of 
the  probate  judge  or  his  clerk  to  have  entered 
tbe  judgment  in  that  case  upon  the  journal  of 
tbe  court.  It  seems  that  they  did  not  do  so,  as 
the  only  evidence  offered  to  prove  it  was  the 
appearance  docltet  and  the  journal  entry  afore- 
said, and  the  question  presented  to  us  upon  this 
alleged  error  la  whether  said  judgment,  having  i 


been  rendered  in  said  court  and  not  entered  up- 
on its  records,  can  be  proved  by  Uie  character 
of  evidence  offered  as  above.  We  must  answer 
the  question  in  the  negative.  A  judgment  ren- 
dered by  the  court,  although  not  entered  as  re- 
quired by  law,  is  valid  as  between  the  parties, 
but  the  record  entry  of  the  judgment  itself 
must  be  introduced  in  evidence  when  made  the 
basis  of  a  claim  in  another  action.  Black  on 
Judgments,  p.  115,  says:  'And  again,  the  rec- 
ord entry  of  a  judgment  is  indispensable  to  fur- 
nish the  evidence  of  it  when  it  is  made  the  ba- 
sis of  a  claim  or  defense  in  another  court.'  1 
Greenleaf  on  Evidence,  par.  508,  says:  'And 
the  record  itself  must  be  finally  completc<l  before 
the  copy  is  admissible  in  evidence.  The  minutes 
from  which  the  judgment  is  made  up,  and  even 
a  judgment  in  paper,  signed  by  the  master,  are 
not  proper  evidence  of  the  record.' " 

The  rule  announced  In  the  above  case 
seems  to  be  well  supported. 

34  Cyc.  1480,  Is  as  follows: 

"While  there  is  some  conflict  of  authority-aa 
to  whether  in  an  action  against  a  public  offi- 
cer justification  under  execution,  attachment, 
or  other  process  must  be  specially  pleaded  or 
may  be  shown  under  the  general  issue,  if  such 
a  plea  is  filed  it  must,  in  order  to  be  sufficient, 
set  forth  facts  which,  if  proved,  will  constitute 
a  good  defense  to  the  action.  Where  the  prop- 
erty is  taken  upon  execution  the  answer  must 
allege  the  rendition  of  a  judgment  against  the 
execution  defendant,  and  that  the  execution  was 
issued  thereon,  and  was  in  full  force  and  un- 
satisfied at  the  time  of  the  levy,  and  that  the 
property  was  taken  in  pursuance  ot  its  au- 
thority.'' 

And  at  page  14M  thereof  it  is  said: 

"An  oSScer  who,  either  as  a  plaintiff  seeding 
to  recover  the  possession  of  property  from  a 
third  person,  or  as  a  defendrtnt  attempting  to 
justify  his  possession,  bases  his  right  to  posses- 
sion on  an  execution  or  other  process  issued  in 
the  enforcement  of  a  judgment  must  prove  that 
at  the  time  of  the  seizure  he  was  an  officer, 
that  the  process  was  not  only  regular  on  its 
face,  but  that  it  was  issued  by  competent  au- 
thority, and  it  was  issued  upon  a  valid  and  un- 
satisfied judgment,  and  that  the  property  seized 
is  the  property  of  the  execution  debtor.  Where 
he  bases  his  right  upon  a  seizure  under  a  writ 
of  attachment,  he  must  prove,  not  only  the 
existence  of  the  writ,  but  also  that  tbe  attach- 
ment defendant  was  indebted  to  the  attachment 
plaintiff,  and  that  all  the  jui-isdictional  steps 
were  taken  before  the  writ  issued." 

In  the  trial  of  this  case  below  the  defend- 
ant in  error  did  not  Introduce  any  evidence 
establishing  the  rendition  of  the  Judgment  in 
these  cases  upon  which  the  executions  held 
by  him  were  Issued.  The  defendant  In  error 
was  not  entitled  to  the  possession  of  these 
goods  unless  by  virtue  of  the  executions 
which  he  held  as  a  public  officer,  and  under 
the  authorities  above  dted  it  was  incumbent 
upon  him  to  establish  that  said  executions 
were  issued  upon  valid  and  unsatisfied  Judg- 
ments.   This  he  did  not  do. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  this  canse  remanded  for 
a  new  trial. 

PBR  CURIAM.    Adopted  In  whole. 
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CARROLL,     BROtJGH     ft     ROBINSON     y. 
BOARD  OF  COUNTY  COM'RS  OF  OK- 
LAHOMA  COUNTY.     (No.  6130.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(Syllahua  htl  the  Court.) 

Taxation  €=>452 — Assessmxnts— Rebate  of 

Taxes 
Section  14,  c.  152,  Sess.  Laws  1910-11,  p. 
335,'  is  unconstitutional  and  void,  and  the  board 
of  county  commissioners  of  Oklahoma  county 
were  without  jurisdiction  to  grant  a  rebate  of 
taxes  because  of  an  alleged  excessive  assessment 
upon  the  property  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  806,  807.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;   W.  R.  Taylor,  Judge. 

Proceedings  by  Carroll,  Brough  &  Rob- 
inson, of  Oklahoma  City,  begun  before  the 
Board  of  County  Commissioners  of  Oklahoma 
County,  to  secure  a  rebate  of  taxes,  in  which 
an  appeal  was  taken  to  the  District  Court. 
A  demurrer  was  sustained  to  the  petition, 
and  the  petitioners  bring  error.  .  Dismissed. 

Wilson  &  Tomerlin,  of  Oklahoma  City,  for 
plaintiff  in  error.  John  Embry,  Co.  Atty., 
and  Sam  Hooker,  Asst  Co.  Atty.,  both  of 
Oklahoma  City,  for  defendant  in  error. 

HARDY,  J.  This  was  a  proceeding  com- 
menced by  plaintiff  in  error  before  the  board 
of  county  commissioners  of  Oklahoma  coun- 
ty to  secure  a  rebate  of  taxes.  In  which  an 
appeal  was  taken  to  the  district  court  of 
Oklahoma  county.  The  parties  will  be  re- 
ferred to  as  they  appeared  in  the  trial  court. 

In  January,  1912,  plaintifTs  property  was 
assessed  for  taxation  at  the  sum  of  $173,500 
by  the  local  taxing  officials.  When  the  as- 
sessment rolls  were  certified  to  the  state 
board  of  equalization,  that  board  raised  all 
corporation  assessments  15  per  cent.,  which. 
Increased  the  assessment  of  plaintiff's  prop- 
erty from  $173,500  to  $199,525,  or  an  Increase 
of  $26,025.  Thereafter,  on  July  1, 1913,  plain- 
tiff filed  with  the  board  of  county  commis- 
sioners a  petition  for  a  rebate  of  taxes, 
which  petition,  after  consideration  by  said 
board  of  commissioners,  was  disallowed,  and 
thereupon  plaintiff  appealed  to  the  district 
court  of  Oklahoma  county.  After  the  ap- 
peal was  lodged  in  the  district  court,  a  de- 
murrer to  the  petition  of  plaintiff  was  sus- 
tained, and  from  the  action  of  the  court  in 
sustaining  the  demurrer  this  appeal  Is  taken. 

Plaintiff  bases  its  claim  to  the  relief  whic^ 
it  seeks  upon  section  14,  c.  152,  Sess.  Laws 
1910-11,  whidi  authorized  the  board  of  coun- 
ty commissioners  to  hear  and  determine  al- 
legations of  erroneous  assessments  or  mis- 
takes or  differences  in  the  description  or  val- 
ue of  land  or  other  property,  at  any  session 
of  said  board,  before  the  taxes  were  paid. 
This  section  has  been  declared  unconstitu- 
tional, and  therefore  the  remedy  therein 
provided  was  not  available  to  plaintiff.     In 


re  Appeal  of  Franklin  Hackman  (not  yet 
officially  reported)  162  Pac.  176;  B3.  B. 
Weatherly,  Treasurer  and  Ex  Officio  Tax 
Collector  of  Garfield  County,  Oklahoma,  v. 
Cloworth  Development  Company,  a  corpora- 
tion (not  yet  officially  reported)  166  Pac.  156 ; 
E.  B.  Weatherly,  as  Treasurer  and  Ex  Of- 
ficio Tax  Collector  of  Garfield  County,  Okla- 
homa, T.  Hamlin  Sawyer  (not  yet  officially 
reported)  163  Pac.  717.  The  board  of  coun- 
ty commissioners  being  without  jurisdiction 
to  entertain  plaintiff's  petition  for  a  rebate 
of  taxes,  the  district  court  acquired  none  up- 
on appeal  to  that  court. 

This  being  tme,  this  court  is  without  au- 
thority or  jurisdiction  to  hear  and  deter- 
mine the  matters  presented,  and  the  cause 
is  therefore  dismissed.  AU  the  Justices  con- 
cur, except  KANE,  J.,  absent 


METHVINB  et  al.  v.  FISHER  et  aL 

(No.  8009.) 

(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(Syllahui  hv  the  Court.) 

1.  Tbial  «=23—Pbactice— Exceptions. 

It  is  error  for  the  county  court  to  refuse  to 
permit  the  county  stenographer  to  incorporate 
in  the  records  of  the  proceedings  of  a  tnal  all 
exceptions  that  an  attorney  may  desire  to  re- 
serve in  good  faith,  to  the  action  of  the  court 
in  giving  and  refusing  instructions  or  in  mark- 
ing instructions  "Given"  which  the  court  fails 
and  refuses  to  read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  41.J 

2.  Triai.  «s>266— Instbvctions— Ebbob. 

It  is  error  for  the  trial  court  to  mark  in- 
structions "Given"  and  then  fail  to  read  them  to 
the  jury,  under  the  as8um[jtion  that  he  had  cov- 
ered the  ground  in  the  requested  instructiona  by 
his  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  664-667.] 

Commlsaioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Rogers  County; 
H.  Tom  Knight,  Judga 

Action  by  P.  Fisher  and  another  against 
Mrs.  Lee  Methvine  and  another.  There  was 
a  Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed  and  remanded. 

Baldwin  &  Spradllng  and  Boone  &  Weld^ 
all  of  Tulsa,  for  plaintiffs  in  error.  John  T. 
Brown,  of  Chelsea,  and  Ertell  &  Hart,  of 
Claremore,  for  defendants  in  error. 

WEST,  C.  This  is  an  action  In  replevin 
brought  in  the  county  court  of  Rogers  county 
by  P.  Fisher  and  Sylvia  Fisher,  defendants 
in  error,  against  Mrs.  Lee  Methvine  and  G. 
D.  Weedln,  plaintiffs  in  error,  for  possession 
of  certain  hotel  furniture  or  Its  valufc  Case 
was  tried  to  a  Jury,  and  Judgment  rwidered 
for  the  plaintiffs  below,  and  from  which 
Judgment  defendants  below,  plaintiffs  in  er- 
ror, appeal. 

[1]  We  find  it  necessary  to  discuss  only 
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one  aasl^ment  of  fiTor,  wblch  Is  directed  at 
the  following  action  of  the  court,  to  wit: 

••B.V  R.  J.  Boone:  •  •  •  If  the  court 
pleaRe.  there  Are  several  of  the  special  instruc- 
tions requested  by  defendants  which  are  mark- 
ed 'Given'  and  ^our  honor's  name  signed  to 
them,  but  yon  failed  to  read  them  to  the  jury 
or  to  Incorporate  thera  in  your  instructions. 

"By  the  Court:  These  instructions  marked 
'Given'  were  covered  by  me  in  my  general  in- 
structions. 

"By  R.  J.  Boone:  We  desire  the  record  to 
show  that  these  instructions  were  not  in  ttuA 
given  and  except  to  the  court  marking  them  'Giv- 
en,' when  they  were  not  in  fact  given. 

"By  the  Court:  The  court  refuses  to  further 
incumber  the  record  in  this  ease,  and  the  re- 
porter will  not  be  permitted  to  take  further 
the  statements  of  counsel  in  connection  here- 
with. 

"By  R.  J.  Boone:    Exceptions," 

Section  1821,  Rev.  Laws  of  1910,  Is  as  fol- 
lows: 

"1821.  Pteadinii  and  Practioe.— For  the  trial 
of  all  civil  and  criminal  cases  in  the  county 
court  the  pleadings,  practice  and  procedure,  both 
before  and  after  judgment,  shall  be  the  same 
as  that  of  the  district  court,  except  where  spe- 
cial statutory  proceedings  are  prescribed." 

Section  1834,  Rev.  Laws  of  1910,  is  as  fol- 
lows: 

"1834.  Dutiet  of,  as  Reporter.— It  shall  be  the 
doty  of  the  county  stenographer,  under  the 
direction  of  the  county  judge,  to  take  down  in 
shorthand  the  oral  testimony  of  witnesses,  the 
rulings  of  the  court,  the  objections  made,  and  the 
exceptions  taken  during  the  trial  of  all  civil  and 
criminal  cases,  and  also  such  other  matters  as 
the  court  shall  order,  and  in  all  criminal  cases 
to  make  out  and  file  with  the  judge  or  clerk  of 
the  county  court  a  transcript  of  his  shorthand 
notes,  when  the  same  shall  have  been  ordered 
by  the  court." 

This  conrt.  In  passing  upon  this  statute  In 
case  of  Anoatnbby  v.  Pennington,  46  Okl.  221, 
148  Pnc.  828,  In  the  first  paragraph  of  the 
syllabas  lays  down  the  following  rale: 

"1.  Trial— Oljectiotu  and'  Exoeptiont—Dutp 
of  titeitograpKers.— Section  1834,  Rev.  St.  1910, 
provides:  It  shall  be  the  duty  of  the  county 
stenographer,  under  the  direction  of  the  county 
judge,  to  take  down  in  shorthand  the  oral  testi- 
mony of  the  witnesses,  the  rulings  of  the  court, 
the  objections  made,  and  the  exceptions  taken 
during  the  trial  of  all  civil  and  criminal  cases, 
and  also  such  other  matters  as  the  court  shall 
order.  Under  this  section,  it  is  the  duty  of  the 
stenographer,  and,  in  case  he  refuses,  it  is  the 
duty  of  the  county  court,  to  require  him  to  take 
down  all  objections  and  exceptions,  made  by 
counsel  in  |;ood  faith,  during  the  progress  of  the 
trial,  and  it  is  error  for  the  court  to  refuse  to 
do  so." 

In  view  of  this  construction  of  statute 
above  quoted,  it  is  our  opinion  that  it  was 
error  for  the  trial  court  to  refuse  to  permit 
tlte  county  stenographer  to  incorporate  in  the 
record  of  the  proceedings  of  the  trial  such 
exceptions  as  attorney  for  plaintifC  in  error 
might  desire  to  reserve  to  the  action  of  the 
court  in  refusing  instructions  rightfully  ten- 
dared,  and  to  Incorporate  such  exceptions  as 
he  might  desire  to  save  to  the  action  of  the 
court  in  marking  instructions  "Given"  which 
the  court  failed  and  refused  to  read  to  the 
lory. 

[2]  Tt  was  without  the  province  of  the  trial 


court  to  determine  that  the  main  chaii^e  cov- 
ered all  points  presented  in  the  requested  in- 
structions applicable  to  the  case,  and  thus 
shut  off  the  right  of  review  by  marking  such 
requested  instructions  "Given."  If  the  trial 
oonrt  in  the  main  charge  covered  the  issues 
presented  in  the  requested  instructions  which 
were  applicable  to  the  case,  it  would  not  have 
been  error  to  have  refused  such  requested  in- 
structions, but  as  to  whether  or  not  trial 
court's  main  charge  covered  the  law  present- 
ed in  the  requested  instructions  which  were 
applicable,  and  thus  dispense  with  the  neces- 
sity of  giving  the  requested  instructions,  was 
a  question  which  might  be  subject  to  review 
on  appeal,  and  it  was  error  for  the  trial 
court  to  mark  requested  instructions  "Given" 
and  then  fail  and  refuse  to  read  them  to  the 
Jury. 

On  account  of  errors  above  this  case  is 
reversed,  and  cause  remanded. 

PSIR  CURIAM.    Adopted  in  whole. 


ST.  LOUIS  A  8.  F.  B.  CO.  v.  DRIO- 

GERSetal.    (No.  5016.) 

(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(ByVabm  hy  the  Court.) 

1.  Pij:aoino  «=»291(2)— Replt— Effbct. 

Where  a  written  instrument  is  pleaded  as 
the  basis  of  a  defense  to  a  cause  of  action,  an 
unverified  reply  does  not  put  in  issue  the  execu- 
tion of  such  instrument,  and  there  is  no  neces- 
sity for  proving  the  same  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  864.] 

2.  Pleading    0=9129(5)  —  Admissions  —  Ef- 
fect OF. 

The  admission  of  the  execution  of  a  written 
instrument  by  the  pleadings  admits  them  with 
all  of  their  legal  effect  that  must  of  necessity 
follow,  and  this  legal  effect  is  to  place  them  be- 
fore the  court  with  all  of  their  contents,  terms, 
conditions,  and  stipulations  expressed  therein, 
and  it  is  unnecessary  to  introduce  them  In  evi- 
dence. 

[Ed.  Note.— Fur  other  cases,  see  Pleading, 
Cent.  Dig.  S  272.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Grady  County; 
Will  Unn,  Judge. 

Action  by  J.  F.  Driggers  and  I.  E.  Carr, 
doing  business  as  Driggers  ft  C3arr,  against 
the  St  Louis  &  San  Francisco  Railroad 
Company,  a  corporation.  There  was  a  judg- 
ment for  plalntilTs,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschn>idt  and  Fred  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  Rid- 
dle ft  Hammerly,  of  Chlckasha,  for  defend- 
ants in  error. 

WEST,  C.  This  was  a  suit  instituted  by 
Driggers  &  Carr,  hereinafter  referred  to  as 
plaintiffs,  against  St  Louis  &  San  Francisco 
Railway  Company,  hereinafter  referred  to  as 
defendant,  filed  in  the  superior  court  of  Gra- 
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dy  county,  Okl.,  on  July  19,  1912,  for  damag- 
es In  the  sum  of  $434.50  for  failure  to 
promptly  transport  and  deliver  110  head  of 
cattle  received  from  Ft.  Sill,  Okl.,  on  June 
20,  1910,  to  Kansas  City,  on  account  of 
shrinkage  and  declining  market  On  August 
13,  1912,  the  defendant  filed  its  answer  in 
said  cause  herein  and  denied  in  general  all 
the  allegations  in  plaintiff's  petition  except 
such  as  were  specifically  admitted,  and  ad- 
mitted the  receipt  of  the  cattle  as  alleged 
for  the  purpose  of  transporting  the  same  to 
Kansas  City  stockyards  and  market,  and  al- 
leged that  the  same  were  received  and  trans- 
ported under  two  certain  contracts,  marked 
Exhibits  A  and  B,  and  made  a  part  of  its  an- 
swer, and  pleaded  in  a  general  way  each  and 
every  paragraph  of  said  contracts  as  a  bar 
to  plaintiffs'  right  of  recovery. 

Thereafterwards,  on  December  30,  1912, 
plaintiffs  filed  an  amended  petition  praying 
for  judgment  for  $7S0.  The  last  paragraph 
of  plaintiffs'  amended  petition  is  as  follows: 

"Fourth.  Plaintiffs  aver  that  they  harp  sub- 
Btantially  compHed  with  paragraph  11  of  the 
alleged  live  stock  contract  which  the  defendant 
pleads  as  a  part  of  their  defense  to  this  cause 
of  action ;  but  in  the  event  it  should  be  held 
by  the  court  that  said  provision  No.  11  of  said 
live  stock  cMitract  has  not  been  strictly  and 
technically  complied  with  by  the  plaintiffs,  then 
these  plamtiffs  allege  that  the  said  defendant 
has  waived  said  provision  No.  11  of  said  con- 
tract, in  that  the  claim  for  damages  sued  for 
herein  was  filed  with  the  freight  claim  agent 
of  said  defendant  in  writing,  and  that  they  have 
received  and  considered  the  same  upon  the 
merits  and  made  no  objection  that  the  same  was 
not  filed  in  the  time  provided  for  in  said  section 
11  of  said  contract.  Plaintiffs  further  aver  that 
said  provision  by  acts  of  the  parties  has  been 
eliminated  from  said  alleged  contract,  in  that 
said  defendant  considered  the  claim  for  damages 
on  its  merits,  and  did  not  object  to  same  as 
filed  too  late." 

And  thereafterwards,  on  Febmary  22, 
1913,  defendant  filed  an  amended  answer  to 
plaintiffs'  amended  petition  which  was  in 
substance  the  same  as  the  answer  filed  to  the 
original  petition.  To  tbls  answer  plaintiffs 
filed  an  unverified  reply. 

Upon  this  state  of  the  pleadings  case  was 
tried  to  a  Jury  on  March  13, 1913,  and  a  ver- 
dict was  returned  for  plaintiffs  in  the  sum 
of  $250. 

The  first  three  assignments  of  error  of  de- 
fendant are  as  follows:  First,  error  of  court 
In  overruling  defendant's  demurrer  to  plain- 
tiffs' evidence;  second,  error  of  court  in  re-' 
fusing  to  direct  the  jury  to  return  a  verdict 
for  the  defendant;  third,  the  verdict  was  not 
sustained  by  sufficient  evidence  add  is  con- 
trary to  law. 

[1]  These  assignments  were  collectively  ar- 
gued by  defendant  in  its  brief  under  one 
proposition,  to  wit:  Is  the  plaintiffs'  evi- 
dence sufficient  to  sustain  a  cause  of  action 
against  the  defendantsf  That  is  to  say,  is 
all  of  the  evidence,  considered  in  the  light 
most  favorable  to  plaintiffs  and  every  reason- 
able inference  and  deduction  which  may  be 


drawn  therefrom  in  their  Ultot,  sufficient  to 
support  the  verdict  of  the  jury? 
Rev.  Laws  ISIO,  {  4759,  provides: 
"4760.  Verification  of  Denial  Rg^uired,  Wh«n. 
— In  all  actions,  allegations  of  the  execution  of 
written  instruments  and  indorsements  thereoo 
*  *  *  shall  be  taken  as  true  unless  the  denia' 
of  the  same  be  verified  by  the  affidavit  of  the 
party,  his  agent  or  attorney." 

The  reply  of  plaintiffs,  not  being  Terified. 
therefore  admitted  the  execution  by  the 
plaintiffs  of  the  two  certain  contracts  copies 
of  which  were  attached  to  and  made  a  part 
of  defendant's  answer,  and  under  wbicti  it 
claimed  that  the  shipment  of  cattle  in  ques- 
tion moved. 

Paragraph  11  of  said  contract  is  as  fol- 
lows: 

"Eleventh.  That,  as  a  condition  precedent  to 
a  recovery  for  any  damages  for  delay,  loss  or 
injury  to  live  stock  covered  by  this  contract, 
the  second  party  will  give  notice  in  writing  of 
the  claim  therefor  to  some  general  officer  at 
the  nearest  station  agent  of  ue  first  party,  or 
to  the  agent  at  destination,  or  some  general  offi- 
cer of  the  delivering  line,  before  such  stock  is 
removed  from  the  point  ot  shipment  or  from 
the  place  of  destination,  and  before  such  stock 
is  mingled  with  other  stock,  soch  written  notifi- 
cation to  be  served  within  one  day  after  the 
delivery  of  such  stock  at  destination,  to  the  end 
that  such  claim  shall  be  fuUy  and  fairly  inves- 
tigated ;  and  that  a  failure  to  fuUy  comply  with 
the  provisions  of  this  clause  shall  be  a  bar  to 
the  recovery  of  any  and  all  such  daims." 

There  was  no  evidence  offered  by  plaintiff 
tending  to  show  a  compliance  with  this  para- 
graph of  the  contract  as  pleaded  by  plain- 
tiffs in  the  fourth  paragraph  of  their  amend- 
ed petition,  and,  this  being  an  interstate  ship- 
ment, it  is  well  established  that  plaintiffs  as 
a  condition  precedent  to  recovery  should 
have  shown  a  compliance  with  said  para- 
graph tn  said  contract,  and  could  not  rely  up- 
on a  waiver  thereof  by  defendant  St  Lou- 
is ft  S.  F.  R.  Co.  y.  Zlckafoose,  39  Okl.  302. 
135  Pac.  406,  and  cases  cited;  Adams  Ex- 
press Co.  V.  E.  H.  Croninger,  226  U.  S.  491, 
33  Sup.  Ct  148,  67  L.  Ed.  814,  44  L.  R.  A 
(N.  S.)  257. 

However,  it  was  ccmtended  by  plaintiff 
that  under  section  4759,  Rev.  Laws  1910,  su- 
pra, the  effect  of  the  unTerifled  reply  of 
plaintiff  was  merely  to  relieve  the  defendant 
from  proving  the  execution  of  the  special 
contracts  pleaded  in  its  answer,  but  that  the 
conditions  of  said  contract  could  not  be  con- 
sidered by  the  court  until  they  were  intro- 
duced in  evidence,  and  this  was  not  done  in 
this  case.  A  copy  of  said  contract  having 
been  attached  to  the  defendant's  answer,  and 
under  the  state  of  the  pleadings  in  the  case 
the  execution  of  the  same  being  admitted, 
but  not  being  introduced  in  evidence,  what 
was  the  legal  effect  of  said  contracts?  Were 
they  with  all  of  their  contents,  terms,  and 
conditions  before  the  court  without  the  ne- 
cessity of  formally  offering  them  in  evi- 
dence? 

[2]  In  Reed  y.  Arnold,  10  E:an.  102,  the 
second  paragraph  of  the  syllabus  is  as  fol- 
lows: 
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"2.  Aimis9ioni  in  PUadingt- — Where  an  ac- 
tion is  brought  upon  a  written  instrument,  and 
the  ezecuticm  of  ^e  same  is  expreaelr  or  by 
imiilication  of  law  admitted  by  the  pleadings, 
there  is  no  issue  upon  which  evidence  in  proof 
of  the  written  instrument  may  be  introduced." 

In  the  Reed  t.  Arnold  Case,  supra,  which 
was  a  suit  upon  a  note  and  contract,  de- 
fendant answered,  denying  Indebtedness  to 
the  plaintiff  and  setting  ap  new  matter  con- 
stituting a  counterclaim  and  set-off.  During 
the  trial  plaintiff  offered  to  Introduce  in  evi- 
dence the  note  and  contract.  The  defendant 
objected  on  the  ground  that  no  copy  of  same 
had  been  attached  to  the  petition  as  requir- 
ed by  the  Code.  The  Court  sustained  the 
objection,  and  the  plaintiff  excepted.  Judg- 
ment was  rendered  In  favor  of  defendant, 
and  plaintiff  appealed.    The  court  says: 

"The  only  ruling  complained  of  is  that  of  the 
coart  in  excluding  said  evidence.  If  the  only 
reason  for  excluding  said  evidence  was  that 
copies  of  said  note  and  contract  were  not  at- 
tached to  the  petition,  when  the  originals  them- 
selves were  so  attached,  we  thinlc  the  reason 
was  a  very  unsound  one.  Certainly,  wherever 
copies  of  written  instruments  may  be  used,  the 
originals  may  also  be  used.  But  there  was  a 
better  reason  for  the  exclusion  of  said  evidence. 
There  was  no  issue  upon  which  it  could  be  in- 
bodnced;  there  was  no  controversy  about  the 
note  or  contract.  The  execution  of  both  were 
admitted  by  the  pleadings.  Every  material  al- 
legation of  the  petition,  not  controverted  by  the 
answer,  must  be  taken  as  true.  Civil  Code,  § 
128.  And  every  pleading  controverting  the  ex- 
ecution of  a  written  instrument  must  be  verified 
by  affidavit.  Code,  {  108.  Neither  was  done 
in  this  ca8«.  There  was  no  denial  of  the  ex- 
ecution of  the  note  or  contract,  and  no  allega- 
ti<m  of  tile  answer  was  verified  by  aifidavit.  A 
mere  denial  of  indebtedness  on  the  note  or  con- 
tract is  no  denial  of  the  execution  of  either. 
When  the  execution  of  a  written  instrument  is 
admitted  by  the  pleadings,  its  legal .  effect  must 
of  necessity  follow;  and  what  its  legal  effect  is 
is  purely  a  question  of  law  for  the  court  to  de- 
termine. There  is,  then,  no  issue  of  fact  with 
reference  to  the  existence  or  effect  of  the  writ- 
ten instrument  upon  which  evidence  can  be  in- 
troduced to  the  jury;  and  evidence  can  never 
be  introduced  to  a  jury  except  in  support  of 
some  issue  of  fact  made  by  the  pleadings.  The 
evidence,  then,  as  we  thinlc,  was  rightfully  ex- 
cluded." 

In  case  of  Missouri  River,  Ft  S.  &  O.  R. 
Co.  V.  James  Wilson  and  Others,  10  Kan. 
lOS,  second  paragraph  of  syllabus  ia  aA  fol- 
lows: 

"2.  Pleadtngt—Verifioation — Proof  of  Execu- 
tion.— Where  an  action  is  founded  on  a  written 
instrument,  and  the  petition  sets  forth  the  same 
in  full,  an  answer  not  verified  does  not  put  in 
issue  the  execution  of  such  written  instrument, 
and  there  is  no  uecessity  for  proving  the  same 
<Ki  the  trial." 

The  court  in  the  body  of  the  opinion  used 
the  following  language: 

"The  petition  of  the  plaintiffs  below  sets  forth 
a  written  instrument,  a  contract,  as  the  founda- 
tion for  their  cause  of  action.  The  plaintiffs  la 
error  daim  that  this  written  instrument  was  not 
proved  on  the  trial,  and  for  this  reason  alone 
it  is  claimed  that  the  verdict  is  not  sustained 
by  sufficient  evidence. 

"For  the  sake  of  the  argument  we  shall  as- 
sume that  the  written  instrument  was  not 
proved.  The  question  then  arises:  Was  it  nec- 
essary to  prove  it?    The  petition  set  forth  this 
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written  instrument  in  foil,  and  alleged  its  due 
execution.  The  defendants  answered  to  this 
petition  on  the  2d  day  of  December,  1870,  the 
last  day  on  which  they  had  a  right  to  answer, 
by  simply  filing  a  general  denial.  This  answer 
was  not  verified  in  accordance  with  section  108 
of  the  Code,  nor  was  there  any  affidavit  filed 
with  the  answer  in  accordance  with  section  112 
of  the  Code,  stating  the  substance  of  the  facts  > 
contained  in  the  answer.  In  fact,  the  answer 
was  not  verified  in  any  form  or  manner,  and 
therefore  the  execution  of  said  written  instru- 
ment was  not  put  in  issue,  and  there  was  no 
necessity  for  proving  it  See  sections  108,  128, 
Code;  Reed  v.  Arnold,  10  Kan.  102,  and  cases 
these  cited." 

Our  court  In  case  of  St  Ix)uls  &  S.  F.  R. 
Co.  V.  Brunier,  152  Pac.  1103,  in  the  first  and 
seventh  paragraphs  of  the  syllabus,  lays 
down  the  following  rules: 

"(1)  In  aU  actions  allegations  of  the  execu- 
tion of  a  written  instrument  shall  be  taken  as 
true,  unless  the  denial  of  the  same  be  >  verified 
by  the  affidavit  of  the  party,  his  agent  or  attor- 
ney. So  where,  in  an  action  for  personal  in- 
juries, the  defendant  pleaded  an  accord  and  sat- 
isfaction of  the  cause  of  action,  and  attached 
to  its  answer  a  written  release,  which  it  alleged 
in  the  answer  was  executed  by  the  plaintiff, 
held,  the  execution  of  the  release  was  admitted, 
unless  denied  by  a  verified  reply." 

"(7)  Where  the  execution  of  a  written  instru- 
ment is  admitted,  but  want  of  consideration 
therefor  pleaded,  the  burden  ia  upon  the  party 
executing  the  instrument  to  prove  by  a  prepon- 
derance of  the  evidence  the  want  of  considera- 
tion." 

In  case  of  St  Louis  &  San  Francisco  Rail- 
road Co.  V.  Wm.  Bondies  &  Co.  (No.  4522) 
166  Pac.  178,  not  officially  reported.  Judge 
Hardy  In  the  fifth  paragraph  of  said  case 
lays  down  the  following  rule: 

"Allegations  in  plaintiff's  petition  alleging  the 
execution  of  a  certain  contract  therein  set  out 
are  admitted  by  failure  of  defendant  to  deny  the 
execution  thereof  under  oath,  and  the  admis- 
sion of  oral  evidence  to  prove  the  terms  of  said 
contract  is  harmless." 

And  so  it  is  our  opinion  that  the  unveri- 
fied reply  of  the  plaintiff  admitted  the  exe- 
cution of  the  special  contracts  attadied  to 
defendant's  answer  and  made  a  part  there- 
of, together  with  their  legal  effect  that  must 
of  necessity  follow,  and  this  legal  effect 
would  be  the  placing  of  the  contracts  before 
the  court  with  all  of  the  terms  apd  con- 
ditions and  stipulations  contained  therein. 
The  admission  of  the  execution  of  the  con- 
tract admitted  that  the  contracts  were  exe- 
cuted with  all  of  their  terms,  conditions,  and 
stipulations  expressed  therein,  and,  this  be- 
ing so,  there  was  no  issue  with  reference  to 
the  execution  of  the  contracts  or  their  con- 
tents, and  It  was  unnecessary  to  introduce 
them  In  evidence.  Evidence  cannot  be  ad- 
mitted except  to  support  some  Issue  of  fact 
made  out  by  the  pleadings,  and  when  there 
is  no  Issue  there  is  no  necessity  for  evidence, 
and  It  would  be  Idle  ceremony  for  the  court 
to  require  or  even  permit  a  party  to  go 
through  the  formality  of  introducing  a  writ- 
ten instrument  attached  to  the  pleadings,  the 
execution  of  which,  with  all  of  its  terras,  stip- 
ulations, and  conditions,  being  admitted  by 
the  pleadings.    There  being  no  evidence  of- 
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fered  by  plaintiff  in  tbls  cuSe  tending  to 
show  a  compliance  with  paragraph  11  of 
the  contract  attached  to  defendant's  answer, 
we  accordingly  hold  that  the  evidence  was 
insufficient  to  support  a  Judgment  In  faror 
of  plaintiffs  and  against  defendant. 

This  cause  Is  therefore  reversed  and  re- 
manded for  further  proceedings  not  Incon- 
sistent with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


(64  Okl.  1«) 

VATKINS  T.  HOWARD,  County  Treasurer. 

(No.  6853.) 
(Supreme  Court  of  Olilaboma.    July  10,  1917.) 

(Byllabut  ty  the  Court.) 

1.  Taxation  ®=181— Lands — Indian  Landb. 

Following  Marcy  v.  Board  of  County  Com- 
missioners, 45  Okl.  1,  144  Pac.  611,  it  is  held, 
where  the  conveyance  or  deed  of  the  interest  of  a 
fuU-blood  Indian  heir  of  the  allottee  of  land 
allotted  in  the  Choctaw  Nation  is  invalid,  unless 
approved  by  the  Secretary  of  the  Interior,  or 
by  the  court  having  jurisdiction  of  the  settle- 
ment of  the  estate  of  the  deceased  allottee,  such 
interest  in  the  land  is  not  subject  to  taxation 
for  any  year  prior  to  the  execution  and  approval 
of  the  conveyance  or  deed  by  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $  45.] 

2.  Taxation  i3=»181  —  Indian  Lands— Re- 
strictions ON  Aliknation. 

Brader  v.  James,  154  Pac.  560,  and  Moffett 
V.  Conley,  163  Pac.  118,  followed,  and  held,  that 
at  the  dates  as  of  which  certain  allotted  lands 
of  the  Choctaw  Nation  were  assessed  for  tax- 
ation, then  owned  by  full-blood  Indian  heirs 
of  the  allottee,  the  same  oould  not  l>e  alienated 
without  the  approval  of  the  Secretary  of  the 
Interior  or  of  the  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased  al- 

lottPPS. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  EHg.  §  45.]  • 

Error  from  District  Court,  Jefferson 
County. 

Action  by  F.  E.  Watklns  against  Jim  E. 
Howard,  Treasurer  of  Jefferson  County,  Old. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

W.  Y.  DUley,  of  Waurika,  for  plaintiff  In 
error. 

MTLBY,  J.  This  proceeding  in  error 
brings  up  for  review  a  judgment  sustaining 
demurrer  to  the  petition  and  dismissing  an 
action  to  enjoin  collection  of  taxes  for  vari- 
ous years,  assessed  against  several  tracts  of 
real  estate,  which  it  was  alleged  were  not 
subject  to  taxation  for  such  years.  Six  dif- 
ferent causes  of  action,  separately  stated  and 
numbered,  were  united  In  the  petition.  The 
demurrer  was  upon  the  ground  that  the  pe- 
tition did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  was  to  the  pe- 
tition as  a  whole,  and  not  to  the  several 
causes  of  action  separately.  If  any  one  of 
the  several  causes  of  action  stated  sufficient 
facts,  it  was  error  to  sustain  the  demurrer 
and  dismiss  the  petition.    Emmerson  v.  Bot- 


kin.  26  Okl.  218.  100  Pac.  631.  29  Am.  St. 
Rep.  786,  138  Am.  St  Rep.  953;  Owen  v. 
aty  of  Tulsa,  27  Okl.  264,  111  Pac.  320.  All 
of  the  land  Involved  had  been  allotted  either 
to  enrolled  citizens  of  the  (Choctaw  Nation, 
who  subsequently  died,  or  in  the  right  of  en- 
rolled Choctaw  citizens  who  died  before  the 
allotment  was  selected,  and  was  In  each  In- 
stance, at  the  time  the  taxes  were  assessed, 
owned  by  the  heirs  of  such  allottees  or  citi- 
zens, who.  It  was  alleged,  were  duly  enrolled 
as  Indians  of  the  full  blood.  Each  cause  of 
action  stated  sufficient  facts  to  entitle  the 
plaintiff  to  the  relief  asked  thereon.  If  the 
land  was  not  subject  to  taxation  for  the  year 
the  same  was  assessed  and  taxes  levied. 

[1]  This  court  has  previously  decided  that, 
where  the  ^conveyance  or  deed  of  the  interest 
of  a  fiill-blood  Indian  heir  of  the  allottee  in 
land  allotted  In  the  Seminole  Nation  Is  in- 
valid, unless  approved  by  the  Secretary  of 
the  Interior  under  the  provisions  of  section 
22  of  the  act  of  April  26,  1906  (34  Stat.  137, 
c.  1876),  or  by  the  court  having  jurisdiction 
of  the  settlement  of  the  estate  of  the  deceas- 
ed allottee  under  section  9  of  the  act  of  May 
27,  1908  (35  Stat.  312,  c.  109),  such  interest 
in  the  land  Is  not  subject  to  taxation  prior 
to  the  execution  and  approval  of  the  convey- 
ance or  deed  by  the  heirs.  Marcy  v.  Board 
of  County  Commissioners  of  Seminole  Coun- 
ty, 43  Okl.  1,  144  Pac.  611.  The  same  is  true 
of  land  allotted  In  the  Choctaw  and  Chicka- 
saw Nations.  Therefore  it  is  only  necessary 
to  consider  whether,  on  the  date  on  which 
the  assessment  complained  of  was  made,  the 
Indian  heir  could,  subsequent  to  April  26, 
1906,  and  prior  to  May  27,  1908,  execute  a 
valid  conveyance  of  his  Interest  without  the 
approval  of  the  Secretary  of  the  Interior, 
and  subsequent  to  the  last-named  date  by  the 
court  having  Jurisdiction  of  the  settlement  of 
the  estate  of  the  deceased  allottee. 

The  laud  Involved  In  the  first  cause  of  ac- 
tion was  allotted  to  a  Choctaw  citizen,  and 
was  the  portion  of  the  allotment  other  than 
that  designated  as -the  homestead.  She  died 
in  1005,  after  the  allotment  was  selected,  and 
on  March  1,  1908,  the  same  was  owned  by 
her  heirs,  who  were  full-blood  Indians.  The 
taxes  complained  of  were  levied  for  the  fiscal 
year  ending  June  30,  1909.  The  alienation  of 
this  land  was  restricted  under  the  provisions 
of  section  16  of  the  Choctaw-Chickasaw 
Treaty  (Act  July  1, 1902,  c  1362, 32  Stat,  641), 
which  were  not  removed  by  the  death  of  the 
allottee,  but  ran  with  the  land  and  restricted 
alienation  by  the  heirs  for  the  time  specified. 
Gannon  v.  Johnston,  40  Okl.  695,  140  Pac. 
430,  Ann.  Cas.  1915D,  522 ;  Id..  245  U.  S.  108, 
37  Sup.  Ct.  330,  61  L.  Ed.  622.  Under  sec- 
tion 22  of  the  act  of  April  26,  1906  (34  Stat 
137),  authority  is  given  the  heirs  to  sell  and 
convey  the  lands  so  inherited,  but  convey- 
ances by  heirs  who  are  full-blood  Indians 
under  that  provision  were  subject  to  the  ap 
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proral  of  the  Secretary  of  the  Interior.  This 
approval  was  required  after  the  expiration 
of  the  period  during  which  it  was  originally 
prescribed  that  the  land  should  be  inalien- 
able. Tiger  V.  Western  Investment  Co.,  221 
U.  S.  288,  31  Sup.  Ct.  678,  55  L.  Ed.  738.  It 
follows,  under  the  rule  announced  in  Marcy 
V.  Board  of  County  Commissioners,  supra, 
that  the  land  was  not  subject  to  taxation, 
and  a  cause  of  action  to  enjoin  collection 
thereof  was  stated  in  the  petition. 

The  land  involved  in  the  second  catise  of 
action  is  that  including  both  homestead  and 
surplus  allotted  to  a  Choctaw  citizen,  who 
died  November  10,  1906,  leaving  full-blood 
Indian  heirs,  to  whom  the  land  descended, 
and  who  were  the  owners  on  March  1,  1908. 
The  taxes  complained  of  were  levied  for  the 
fiscal  year  ended  June  30,  1909.  The  land 
other  than  the  homestead  was  exempt  from 
taxation  for  the  same  reason  as  that  involved 
in  the  first  cause  of  action.  While,  under 
the  terms  of  the  restriction  imposed  by  the 
Allotment  Act  on  the  homestead,  the  same 
would  have  passed  upon  the  death  of  the  al- 
lottee to  the  heirs  free  of  restrictions,  yet 
prior  to  his  death  the  act  of  AprU  26,  1906, 
was  passed,  section  22  of  which  has  been  re- 
ferred to.  We  think  the  provision  subject- 
ing conveyances  by  full-blood  Indian  heirs  to 
the  approval  of  the  Secretary  of  the  Interior 
applies  to  a  conveyance  of  the  interest  of 
the  heirs  In  this  homestead,  and  hence  that 
portion  of  the  allotment  was  also  exempt 
from  taxation. 

[2]  The  land  involved  in  the  third  cause 
of  action  was  that  part  of  the  allotment  made 
to  a  Choctaw  citizen  designated  as  a  home- 
stead. He  died  after  allotment  in  the  year 
1905,  leaving  fuU-blood  Indian  heirs,  to  whom 
title  passed,  and  who  were  the  owners  there- 
of on  March  1,  1908.  The  taxes  complained 
of  were  assessed  for  the  fiscal  year  ended 
June  30,  1900.  Upon  the  death  of  the  allot- 
tee, the  land  passed  to  his  heirs,  free  of  all 
restrictions  upon  alienation.  But  this  court 
held,  in  Brader  v.  James,  151  Pac.  560,  that 
secUon  22  of  the  act  of  April  26,  1906,  there- 
after restricted  the  alienation  of  such  inter- 
est. Following  that  decision,  we  hold  that 
this  land  was  not  subject  to  taxation  for  the 
year  mentioned. 

The  land  involved  in  the  fourth  cause  of 
action  appears  from  the  allegation  of  the  pe- 
tition to  have  been  selected  after  his  death 
aa  a  part  of  the  allotment  to  which  an  en- 
rolled citizen  of  the  Choctaw  Nation  would 
have  been  entitled,  if  living.  The  title  there- 
to vested  in  the  heirs,  free  of  all  restrictions 
upon  alienation.  Mullen  v.  United  States,  224 
U.  S.  448,  32  Sup.  Ct.  494,  56  L.  Ed.  834. 
However,  following  the  decision  of  this  court 
in  Moffett  V.  Conley,  163  Pac.  118,  we  hold 
that  subsequent  to  the  passage  of  the  act  of 
April  26,  1906,  the  heirs  being  full-blood  In- 
dians, a  conveyance  by  them  would  not  pass 
title,  unless  approved  by  the  Secretary  of  the 


Interior.  Such  heirs  heing  the  owners  there- 
of on  March  1,  1908,  the  land  was  not  subject 
to  taxation  for  the  fiscal  year  ended  June 
30,  1909. 

The  land  involved  in  the  fifth  and  sixth 
causes  of  action  was  a  portion  of  the  allot- 
ment other  than  that  selected  for  a  home- 
stead of  a  citizen  of  the  Choctaw  Nation. 
The  allottee  died  after  the  land  was  select- 
ed, and  title  thereupon  vested  in  her  heirs, 
who  were  full-blood  Indians.  The  taxes  were 
assessed  for  the  fiscal  years  ended,  respec- 
tively, June  30,  1911,  and  June  30,  1912.  Up- 
on the  date  as  of  which  property  subject  to 
taxation  for  those  years  was  assessed,  a  deed 
conveying  the  interests  then  owned  by  these 
heirs  would  have  been  invalid,  unless  ap- 
proved by  the  court  having  Jurisdiction  of  the 
settlement  of  the  estate  of^  the  deceased  al- 
lottee. The  interests  which  had  not  then  been 
alienated  with  such  approval  were  not  sub- 
ject to  taxation.  It  appears  that  one  of  tlie 
heirs,  owning  a  small  interest,  had,  prior  to 
the  date  as  of  which  the  assessments  were 
made,  alienated  the  same  with  the  approval 
of  the  proper  court.  That  Interest  was  not 
exempt  from  taxation.  The  entire  tract,  in- 
cluding' the  interest  6f  all  the  heirs,  was  as- 
sessed. There  was  then  no  statute  authoriz- 
ing the  assessment  of  undivided  interests  in 
real  estate.  The  plaintiff,  at  time  suit  wa/^ 
instituted,  was  the  owner  of  the  entire  tract 
having,  subsequent  to  the  assessment  of  the 
tax,  acquired  the  interest  of  all  the  heirs. 
He  did  not  offer  to  pay  the  proportion  of  the 
tax  which  the  interest  subject  to  taxation 
bears  to  the  whole.  This,  it  seems  to  us,  he 
should  do  before  he  would  be  entitled  to 
equitable  relief  against  the  remainder  of  the 
tax. 

For  the  reasons  stated,  it  was  error  to  sus- 
tain the  demurrer,  and  the  judgment  Is  re- 
versed and  cause  remanded.  All  the  Jus- 
tices concur,  except  HABDY,  BRETT,  and 
RAINEY.  JJ.,  who  concur  in  the  conclusion, 
and  KANE,  J.,  absent 


(64  OU.  188) 

KONDOS  et  aL  v.  MOUSEB.    CNo.  8098.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(SyUahut  ly  the  Court.) 

1.  Pbincipal  and  Agent  ^=157  —  Actino 

FOB  Both  Pasties. 
As  a  rule  an  agent  cannot  act  as  siich  for 
both  parties  to  the  saiiie  transaction  in  matters 
which  involve  the  exercise  of  discretion,  where 
the  interests  of  the  parties  are  conflicting,  unless 
be  does  so  with  the  knowledge  and  consent  of 
botb.  This  rule  does  not  apply,  where  the  inter- 
ests of  the  two  principals  are  not  conflicting  and 
loyalty  by  the  agent  to  one  of  them  is  not  a 
breach  of  bis  duty  to  the  other,  as  where  the 
agent  exercises  no  discretion  in  the  matter  and 
acts  merely  to  bring  the  parties  together  and 
they  themselves  settle  the  terms  of  the  agreement 
between  them. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  588.] 
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2.  Appeal  and  Ebbob  «=>1001(1)— Review- 
Verdict. 
In  an  action  at  law  tried  before  a  ivry,  the 

verdict  will  not  be  set  aside  on  appeal  where  the 

evidence  reasonably  tends  to  support  the  verdict. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §§  3928-3933.] 

Appeal  from  County  Court,  Creek  County; 
Vlck  S.  Decker,  Judge. 

Action  by  Geo.  H.  Mouser  against  Tbea 
Koudos  and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Mars  &  Brown,  of  Sapulpa,  for  plaintiff  In 
error.  C.  F.  Chapman,  of  Sapulpa,  for  de- 
fendant In  error. 

OWEN,  J.  An  action  of  contract  for  serv- 
ices rendered.  From  the  evidence  It  appear- 
ed that  plaintiff,  defendant  In  error  here, 
acting  as  middleman,  and  net  as  agent  of 
either  party,  brought  together  the  defendants, 
plaintiffs  In  error  here,  and  another  party, 
the  former  a  seller  and  the  latter  a  buyer. 
In  consequence  of  which  meeting  a  contract 
of  sale  of  a  certain  restaurant  was  entered 
into  between  them;  that  plaintiff  had  made 
an  agreement  with  defendants  that  in  case 
a  sale  was  effected  he  was  to  receive  a  certain 
commission.  Defendants  alleged  that  the  con- 
duct of  the  plaintiff  in  concealing  from  them 
that  the  purchaser  was  his  son-in-law,  and 
that  be  was  assisting  his  son-in-law  In  secur- 
ing funds  with  which  to  purchase  the  res- 
taurant, amounted  to  fraud,  and  set  this  up 
as  a  defense  to  this  action  which  Is  brought 
for  the  commission  claimed  to  be  so  due  from 
the  defendants.  Verdict  for  the  plaintiff. 
Defendants  bring  the  case  here. 

[1  ]  Plaintiffs  in  error  urge  that  the  verdict 
and  Judgment  below  is  not  supported  by  suf- 
ficient evidence  and  is  contrary  to  the  weight 
of  the  evidence;  that  the  court  erred  In  the 
exclusion  of  certain  testimony,  and  in  the 
instructions  given  to  the  jury.  It  is  con- 
tended the  purdiaser  being  the  son-in-law  of 
the  defendant  in  error  constituted  such  con- 
fidential relation  as  to  make  defendant  in 
error  the  agent  of  the  purchaser  and  to  pre- 
vent his  acting  as  agent  of  the  plaintiffs  in 
error  in  procuring  the  purchaser,  i  ISiey 
seek  to  invoke  the  general  rule  that  one  can- 
not act  as  agent  of  two  principals,  in  the  same 
transaction,  where  there  is  a  conflict  of  inter- 
est between  the  principals.  This  rule  has 
no  application  to  the  facts  as  disclosed  by 
the  evidence  in  the  record.  The  rule  is  well 
settled  that  an  agent  cannot  act  as  such  for 
both  parties  to  the  same  transaction,  where 
the  interests  of  the  parties  are  conflicting  un- 
less he  does  so- with  the  knowledge  of  both. 
In  accordance  with  this  rule,  one  cannot  act 
as  buyer  and  seller  in  the  same  transaction 
.n  matters  Involving  discretion,  since  it  is 
to  the  Interest  of  the  vendor  to  secure  the 
highest  price  and  the  purchaser  to  pay  the 
least,  and  the  agent  thereby  puts  himself  In- 


to a  conflicting  position.  But  In  this  case 
plaintiffs  in  error  agreed  to  pay  the  defend- 
ant in  error  a  commission  if  he  would  bring 
them  a  buyer  for  the  restaurant.  This  he 
did.  The  sale  was  effected  by  them  with  the 
buyer  without  suggestions  to  either  side  by 
the  defendant  in  error,  who  merely  acted  as 
middleman  and  not  as  agent  of  either  party. 
The  fact  that  he  tiBSisted  his  son-in-law  in 
raising  the  money  with  which  to  pay  for  the 
restaurant  does  not  constitute  fraud,  or  in 
any  manner  affect  the  contract  of  purchase. 
There  is  nothing  in  the  contention  that  the 
defendant  In  error  was  guilty  of  fraud  in  not 
disclosing  the  relation  existing  between  him- 
self and  the  purchaser.  It  was  immaterial 
who  the  purchaser  was.  We  see  nothing  in 
the  conduct  of  the  .defendant  in  error  which 
was  fraudulent  or  which  operated  to  deceive 
plaintiffs  in  error  in  making  the  agreement 
to  pay  him  for  his  services.  He  made  no 
false  representations  to  them.  They  knew 
the  value  and  nature  of  his  services  and  the 
extoit  to  which  they  were  beneficial  to  them. 
It  was  wholly  immaterial  that  the  purchaser 
introduced  to  them  was  his  son-in-law.  They 
dealt  with  the  purchaser  in  making  the  sale. 
Defendant  in  error  acted  as  middleman  in 
finding  a  purchaser.  When  the  sale  was 
made  he  .was  entitled  to  his  commission.  The 
rule  Invoked  has  no  application  to  the  facts. 
One  may  act  as  agent  for  both  parties  where 
the  Interests  of  the  two  principals  are  not 
conflicting,  and  loyalty  by  the  agent  to  <»e 
of  them  Is  not  a  breach  of  his  duty  to  the 
other,  as  where  the  agent  exercises  no  dis- 
cretion in  the  matter  but  acts  merely  to  bring 
the  parties  together,  and  they  themselves 
settle  the  terms  of  the  agreement  between 
them.  2  Corpus  Juris,  713 ;  Rupp  v.  Samp- 
son, 16  Gray  (Mass.)  398,  T7  Am.  Dec.  416. 

[2]  The  evidence  supiwrts  the  verdict,  and 
the  evidence  excluded  by  the  lower  court  was 
immaterial  to  the  issues  and  was  properly 
excluded.  We  find  no  error  in  the  instruc- 
tions. They  properly  stated  the  law  appli- 
cable to  the  correct  theory  of  the  case. 

The  Judgment  of  the  lower  court  Is  affirmed. 
All  the  Justices  concur. 

"°°°"  (M  Okl.  US) 

DICKERSON  et  aL  v.  INCORPORATED 

TOWN  OF  ELDORADO.    (No.  6437.) 

(Supreme  Court  of  Oklahoma.    March  13,  1917. 

Rehearing  Denied  JnlylO,  1917.) 

(Syllabut  ly  th«  Court.) 

1.  Bbeacb  of  Contkact— Damages— STATtrrs. 
Section  2852,  Rev.  Laws  Okl.  1910,  pro- 
vides: "For  the  breach  of  an  obligation  arising 
from  contract,  the  measure  of  damages,  ex- 
cept where  otherwise  expressly  provided  bj 
this  chapter,  is  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment 
proximately  caused  thereby,  or  which,  in  the 
ordinary  course  of  things,  would  be  likely  to  re- 
sult therefrom.     No  damages  can  be  recovered 
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for  a  breach  of  contract,  which  are  not  clearly 
ascertainable  in  both  their  natnre  and  origin." 
2.  Damages  <s=>6— Muntcipal  Cobpobations 

«=»352,    375    —   Actions   —   Damages    — 

Breach  op  Contract. 
D.  and  T.  entered  into  a  contract  in  writing 
with  the  town  of  E.,  by  the  terms  of  which  the 
former  agreed  to  drill  and  equip  a  well  to  the 
depth  of  2,000  feet,  the  purpose  being  to  find, 
if  possible,  a  supply  of  water  for  a  Bystein_  of 
municipal  waterworks,  said  contract  providing 
that  D.  and  T.  were  at  liberty  to  abandon  said 
■work  in  the  event  they  encountered  an  impene- 
trable substance  or  other  obstacle  that  cannot  be 
overcome.  A  surety  bond  in  the  sum  of  $7,500, 
executed  by  D.  and  T.  as  principals,  and  the 
Equitable  Surety  Company  as  surety,  guaranteed 
the  faithful  performance  of  said  contract,  _  ac- 
cording to  the  terms,  covenants,  and  conditions 
thereof.  In  pursuance  of  the  terms  of  this  con- 
tract, D.  and  T.  drilled  a  well  to  the  depth  of 
about  1,500  feet,  which  became  so  plugged  or 
obstructed  as  to  render  it  uncertain  whether  or 
not  such  obstructions  could  be  removed ;  where- 
npon  D.  and  T.,  the  surety  company,  and  E. 
entered  into  a  supplemental  written  agreement, 
a  copy  of  which  is  set  out  in  full  in  the  opinion. 
In  an  action  for  damages  for  breach  of  these  in- 
struments commenced  by  E.  against  D.  and  T. 
and  the  surety  company,  the  evidence  showed 
without  material  conflict  that  D.  and  T.  elected 
to  drill  a  new  hole,  instead  of  attempting  to  re- 
move the  obstruction  from  the  old  one,  as  by 
the  terms  of  the  supplemental  contract  they 
Tvere  at  liberty  to  do,  and  that  in  pursuance  of 
this  election  they  drilled  a  new  hole  to  the  depth 
of  1,030  feet  and  then  abandoned  the  work, 
without  having  discovered  water  or  anything  of 
Talue;  that  neither  the  first  nor  second  hole  was 
of  any  value  to  B.,  the  contractors  conceding 
that  if  they  were  to  undertake  to  drill  a  well  to 
the  stipulated  depth  they  would  start  over  again 
oa  stiU  another  hole.  Eeld:  (1)  That  by  the 
terms  of  the  supplemental  contract  the  con- 
tractors obligated  themselves  to  drill  a  hole  to 
the  depth  of  1,500  feet  without  any  limitations, 
and  the  abandonment  of  the  work  before  reach- 
ing that  depth  constituted  a  breach  of  their  con- 
tract; (2)  that,  in  the  circumstances  of  this 
case,  the  measure  of  damages  allowed  by  the 
trial  court,  to  wit,  the  amount  of  certain  pay- 
ments made  by  the  plaintiff  to  the  contractors 
daring  the  progress  of  the  work  up  to  the  date 
of  the  execution  of  the  supplemental  contract, 
and  for  the  removal  of  certain  outstanding  liens 
against  the  property  of  the  contractors,  was  not 
only  in  accord  with  the  terms  of  the  contract, 
but  with  the  principle  of  just  compensation ;  (3) 
that  such  damages  are  clearly  ascertainable  in 
both  their  natnre  and  origin;  (4)  that  there  was 
no  conflict  in  the  evidence  on  any  material  point 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §  0;  Municipal  Corporations,  Cent. 
rWg.  i  883.] 

8.  Trial  <S=j170  —  Dibection  op  Verdict  — 

PaOPHIETT. 

Where  the  evidence  clearly  shows  that  the 
plaintiff  is  entitled  to  recover,  and  the  only  dis- 
pute is  as  to  immaterial  issues,  it  is  not  error 
for  the  court  to  direct  a  verdict;  and,  where  the 
evidence  is  undisputed  on  all  the  issues  necessa- 
ry for  the  plaintiff  to  recover,  the  court  should 
instruct  the  jury  to  find  for  the  plaintiff,  al- 
though there  may  be  a  dispute  in  the  evidence  as 
to  other  material  issues, 

raw.  Note.— For  other  cases,  see  Trial,  Cent. 
mg.  fi  390-394.] 

Error  from  District  Court,  Jackson  Coun- 
ty;   Frank  Mathews,  Judge. 

Acjlon  by  the  Incorporated  Town  of  Eldo- 
rado against  O.  W.   Dlckerson   and  W.   H. 


Tatman,  partners,  and  another.  There  was 
a  judgment  for  plaintiff,  and  defendants 
bring  error.    Afflrme'd. 

M.  li.  Hanklns,  of  Altus,  for  plaintiffs  In 
error  Dlckerson  &  Tatman.  Ledbetter, 
Stuart  ft  Bell,  of  Oklahoma  City,  for  plaintiff 
In  error  Equitable  Surety  Co.  W.  O.  Austin,  of 
Eldorado,  and  C.  A.  Hatch,  of  Clovls,  N.  !£., 
for  defendant  In  error. 

KANE,  J.  This  was  an  action  for  damages 
for  breach  of  contract,  and  upon  an  indemni- 
fying bond  given  to  secure  the  performance 
thereof,  commenced  by  the  defendant  In  error, 
plaintiff  below,  against  the  plaintiffs  In  er- 
ror, defen'dants  below.  Upon  Issue  being 
joined  the  cause  was  tried  to  a  jury.  After 
the  evidence  was  all  In,  the  court  instructed 
the  Jury  to  return  a  verdict  In  favor  of  the 
plaintiff  and  against  all  the  defendants  for 
the  sum  of  |5,259.30.  Upon  the  verdict  being 
returned  by  the  jury,  pursuant  to  the  Instruc- 
tions of  the  court,  judgment  was  entered 
thereon,  to  reverse  which  this  proceeding  In 
error  was  commenced. 

It  seems  that  the  duly  qualified  electors  of 
the  Incorporated  town  of  Eldorado,  a  munici- 
pal corporation,  at  an  election  duly  called  and 
held,  authorized  the  board  of  trustees  of  said 
town  to  Issue  municipal  bon'ds  In  the  sum  of 
$16,000  for  the  construction  of  waterworks; 
that,  In  pursuance  of  the  authority  thus 
granted,  the  board  of  trustees  entered  into  a 
contract  with  the  defendants  Dlckerson  ft 
Tatman,  by  the  terms  of  which  the  latter 
agreed  to  put  down  and  equip  a  well  to  the 
depth  of  2,000  feet,  to  be  utilized  In  connec- 
tion with  and  as  a  supply  for  the  system  of  wa- 
terworks proposed  to  be  constructed,  said 
Dlckerman  ft  Tatman  to  furnish  for  use  and 
operate  at  their  own  expense  all  machinery, 
equipment,  appurtenances,  and  any  and  all 
labor  and  things  necessary  or  proper  to  be 
used  In  connection  with  the  sinking  and 
equipment  of  said  well  to  the  depth  of  2,000 
feet  below  the  surface  of  the  earth.  It  was 
further  provided  that,  in  the  event  that  an 
impenetrable  substance  or  other  obstacle  that 
cannot  be  overcome  Is  encountered,  the  work 
might  be  abandoned  by  the  contractors,  and  It 
was  further  agreed  that.  In  the  event  the  con- 
tractors shall  determine  that  they  have  en- 
countered an  Impenetrable  substance  or  other 
condition  that  cannot  be  overcome,  an'd  If  the 
plaintiff  Is  not  satisfied,  and  If  It  la  unwilling 
to  accept  the  opinion  of  the  contractors  as  to 
such  condition,  and  If  the  plaintiff  desires  to 
have  the  work  proceed  and  the  contractors 
are  unwilling  to  do  so,  the  plaintiff  shall  have 
the  right  to  take  charge  of  the  machinery 
and  equipment  and  proceed  with  the  work, 
or  cause  same  to  be  done,  and  endeavor  to 
penetrate  said  substance  or  attempt  to  over- 
come such  other  obstacle  as  may  be  encount- 
ered.   It  was  further  agreed  that  Dlckerson 
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&  Tatman  shall  recelTe  as  their  full  compen- 
sation for  furnishing  all  machinery,  equip- 
ment^ etc.,  and  sinking  and  equipping  said 
well  as  follows:  (1)  For  the  first  1,000  feet 
the  sum  of  $6,000 ;  provided  that  in  the  event 
an  Impenetrable  substance  is  encountered,  or 
other  obstacle  that  cannot  be  overcome,  and  it 
becomes  necessary  to  abandon  the  work  of 
sinking  said  well,  then,  in  that  event,  the 
parties  herein  shall  receive  such  portion  of 
the  sum  of  $6,000  as  may  have  been  earned 
at  the  time  at  the  rate  of  $6  per  foot  in  depth 
for  the  depth  reached.  (2)  In  the  event  that 
the  plaintiff,  for  any  reason,  causes  Dlckerson 
&  Tatman  to  cease  their  operations  before 
they  reach  the  depth  of  1,000  feet,  then  in  such 
event  Dlckerson  &  Tatman  shall  receive  as 
their  full  compensation  for  furnishing  ma- 
chinery and  sinking  said  well  the  sum  of 
$6,000.  (3)  That  Dlckerson  &  Tatman  shall 
receive  as  full  compensation  for  furnishing 
machinery  and  equipment  for  sinking  said 
well  below  the  depth  of  1,000  feet,  if  that 
depth  Is  reached,  and  not  exceeding  2,000  feet, 
the  sum  of  $4  per  foot  in  depth. 

The  Indemnity  bond  herein  in  the  sum  of 
$7,500,  executed  by  the  Equitable  Surety  Com- 
pany of  St.  Louis,  guaranteed  the  faithful 
performance  of  said  contract,  according  to 
the  terms,  covenants,  and  conditions  thereof. 
In  pursuance  of  the  terms  of  this  contract, 
Dlckerson  &  Tatman  sunk  a  well  to  the  depth 
of  about  1,500  feet,  which  became  so  plugged 
or  obstructed  as  to  render  it  uncertain  wheth- 
er or  not  such  obstruction  could  be  removed ; 
whereupon  the  plaintiff  and  Dlckerson  &  Tat- 
man and  the  Equitable  Surety  Company  en- 
tered into  a  supplemental  written  agreement, 
in  words  and  figures  as  follows: 

"This  instrument  witnesseth  that:  Whereas, 
OB  the  10th  day  of  July,  1911,  the  town  of  El- 
dorado, Oklahoma,  acting  by  and  through  its 
board  of  trustees,  entered  into  a  contract  with 
Dickerson  &  Tatman,  a  firm  composed  of  O.  W. 
Dickerson  and  W.  H.  Tatman,  whereby  and 
wherein  it  was  agreed  that  the  said  Dickerson 
&  Tatman  in  consideration  of  the  sum  of  $10,- 
000.00  to  them  to  be  paid  at  the  times,  in  the 
manner  and  upon  the  conditions  in  said  contract 
stipulated,  would  put  down  a  well  for  said  town 
on  lot  numbered  two  (2)  in  block  forty-seven  (47) 
in  the  Edwards  &  Beach  addition  to  the  town 
of  Eldorado,  Oklahoma,  or  at  some  other  con- 
venient place  within  or  adjoining  said  town,  as 
in  said  contract  stipulated;   and 

"Whereas,  under  the  terms  of  said  contract 
the  said  Dickerson  &  Tatman  made,  executed  and 
caused  to  be  executed  by  the  EVjuitable  Surety 
Company  of  St.  Louis,  Missouri,  a  bond  condi- 
tioned to  guarantee  the  performance  of  said  con- 
tract, and  to  indemnify  the  said  town  against 
damages  by  reason  of  tlie  breach  thereof  and 
against  liens  that  might  be  created  against  said 
property;  and  for  the  other  purposes  in  said 
contract  and  bond  stipulated  and  set  forth,  ref- 
erence to  which  contract  and  bond  is  here  made 
for  a  complete  description  thereof,  said  bond 
bearing  date  of  August  2,  1011 ;    and 

"Whereas,  under  the  terms  of  said  contract 
and  bond,  the  said  Dickerson  &  Tatman  sunic 
said  well  to  a  depth  of  about  1,500  feet,  and, 
whereas,  the  said  well  is  now  plugged  or  ob- 
structed so  as  to  make  it  uncertain  as  to  whether 
or  not  such  obstructions  can  be  removed;    and 


"Whereas,  there  are  outstanding  against  said 
property  drilling  outfits,  etc.,  certain  liens  that 
must  be  removed,  and  contractors  being  unable 
at  the  present  time  to  do  so,  it  is  now  stipulated 
that  the  town  of  Eldorado,  Oklahoma,  may  pay 
to  the  said  Dickerson  &  Tatman,  or  either  of 
them,  or  their  successors  such  sum  of  money  not 
exceeding  $4,000.00  aa  may  be  necessary  to  re- 
move said  liens  and  to  enable  the  said  contrac- 
tors to  proceed  with  the  work;  the  same  to  be 
expended  under  the  direction  of  the  town  board 
in  payment  of  said  liens  and  claims  and  in  the 
operation  of  said  machinery  as  herein  set  forth. 

"And  upon  the  understanding  and  agreement 
that  the  said  contractors  or  their  successors  will 
proceed  at  once  and,  if  possible,  remove  the  ob- 
struction from  said  well,  and  make  the  same  to 
a  depth  of  1.500  feet  clear  of  any  and  all  ob- 
structions with  casing  to  the  depth  of  about 
1,400  feet,  that  is,  to  such  depth  as  to  cut  off 
all  caves  and  obstructions  so  as  to  enable  said 
contractors  or  their  successors  to  proceed  from 
the  depth  of  1,500  feet  to  the  completion  of  said 
well. 

"And  upon  the  understanding  that  there  shall 
not  be  expended  of  the  sums  so  to  be  advanced 
more  than  the  sum  of  $500.00  incident  or  neces- 
sary to  the  clearing  of  said  well,  and  the  re- 
placement of  the  said  casing,  to  1,400  feet  or 
whatever  depth  i»  necessary  to  shut  off  caving, 
but  if  said  well  cannot  be  cleared  and  said  cas- 
ing removed  and  replaced,  then  the  said  contrac- 
tors or  their  successors,  may  proceed  to  sink  an- 
other well  in  the  vicinity  of  the  first  well,  and 
upon  the  same  lot  where  the  same  is  situated, 
and  snid  contractors  or  their  successors  may  use 
in  the  sinking  of  said  new  well  to  a  depth  of 
1,500  feet  the  balance  of  said  sum  of  $4,000.00, 
after  retiring  and  paying  off  all  the  liens  now 
existing  upon  said  property  and  in  the  event  the 
present  well  is  cleared  to  a  depth  of  1.500  feet 
or  said  new  well  be  sunk  to  a  clear  depth  of 
1,500  feet  and  equipped  as  herein  described,  then 
said  surety  company  shall  not  be  liable  to  any 
extent  whatsoever  on  account  of  the  payment 
of  said  $4,000.00  and  said  surety  company  shall 
be  released  in  all  particulars  ^m  any  obliga- 
tion incident  to  this  entire  transaction. 

"But  if  the  said  contractors  or  their  successors 
do  not  clear  said  well  or  construct  a  new  one 
to  a  depth  of  1,500  feet  the  said  contractors  or 
their  successors  and  said  Eiquitable  Insurance 
Company  shall  be  and  remain  liable  under  the 
terms  of  the  original  contract  and  bond  to  re- 
fund, indemnify  and  pay  over  to  the  said  town 
of  Eldorado  such  damages  as  may  have  been 
suffered  or  incurred  up  to  this  date. 

"In  witness  whereof,  the  said  town  of  Eldora- 
do, acting  by  and  through  its  board  of  trustees, 
has  caused  this  instrument  to  be  executed  in  its 
name  with  the  seal  of  said  town  affixed  and 
the  said  Dickerson  &  Tatman  have  executed  the 
same  and  the  said   Equitable  Surety  Company 
has  caused  this  instrument  to  be  signed  and  ex- 
ecuted in  its  name,  by  its  president,  attested  by 
its  secretary,  with  the  seal  of  said  corporation 
affixed,  this  the  15th  day  of  April.  1912.    C.  B. 
Hallmark.    Clerk    Town    of    Eldorado,    Okla. 
Town  of  Eldorado,  Okla.,  by  J.  M.  Posey,  Prest 
Board  of  Trustees.    Dickerson  &  Tatman,  by  O. 
W.  Dickerson,  Contractors.     Eltiuitable   Surety 
I  Company,   by  Alex   Murdock,   Vice   President 
Attest:   Warren  H.  West,  Secretary. 
!     "In  delivering  this  agreement  the  Elquitable 
'  Surety  Company  does  not  recognize  one  Stain  as 
I  a    party    interested    in    any    way    whatsoever. 
'  Warren  H.  West,  Secretary.    Countersigned  at 
Muskogee,  Okla.,  by  E.  J.  Phelps  &  Co.,  Au- 
thorize<l  Agent." 

The  evidence  adduced  at  the  trial  showed 
without  conflict  that  Dickerson  &  Tatman 
accepted  tl>e  alternative,  provided  for  by 
the  supplemental  contract,  of  constructing  a 
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new  well  to  tbe  depth  of  1,500  feet,  instead 
of  clearing  tlie  former  hole  of  obstructions 
to  tliat  depth,  and  that  the  new  hole  was 
not  put  down  to  the  depth  agreed  upon,  but 
that  Dlckerson  &  Tatmau  constructed  the 
new  hole  to  the  depth  of  1,030  feet  and 
abandoned  the  work,  without  having  discov- 
ered water  or  any  other  substance  of  value. 
It  is  upon  this  state  of  tbe  record  that  the 
action  of  the  trial  court  hereinbefore  out- 
lined is  based.  Counsel  for  plaintlfT  in  error 
In  their  brief  summarize  their  grounds  for 
reversal  of  the  judgment  rendered  against 
them  substantially  as  follows: 

(1)  The  petition  of  the  defendant  in  error 
failed  to  allege  that  if  the  first  well  had  been 
sunk  to  the  depth  of  2,000  feet  any  oil,  gas, 
mineral  oil,  water,  or  other  substance  of 
value  would  have  been  found,  and  therefore 
said  petition  failed  to  show  that  defendant  in 
error  was  damaged  in  any  way  because  of 
tbe  fact  that  said  well  was  not  drilled  to 
the  depth  of  2,000  feet 

(2)  The  trial  court  erred  in  sustaining  ob- 
jections of  the  defendants  to  the  evidence, 
to  the  effect  that  the  geological  formation 
of  the  country  in  and  around  Altus,  a  town 
situated  in  the  same  county,  and  some  22 
miles  from  Eldorado,  was  practically  the 
same  as  that  in  and  around  Eldorado,  and 
that  a  well  sank  to  a  depth  of  2,200  feet  at 
Altus  produced  no  oil,  gas,  water,  or  other 
valuable  substance. 

(?)  The  trial  court  erred  in  peremptorily 
instructing  a  verdict  against  the  plaintiffs 
in  error  in  the  sum  of  $5,259.30,  for  the  rea- 
son that  such  action  invaded  the  province  of 
the  Jury. 

Wliilst  there  are  many  more  assignments 
of  error  tlian  these,  they  all  may  be,  and 
have  been,  grouped  and  consolidated  by  coun- 
sel in  their  numerous  briefs  In  such  a  man- 
ner as  to  be  fully  reviewed  under  the  forego- 
ing general  headings.  Indeed,  as  we  view 
the  record,  there  are  but  two  questions  of 
any  consequence  presented  for  review:  (1) 
The  construction  of  the  second  or  supplemen- 
tal contract ;  and  (2)  the  proper  measure  of 
damages  for  its  breach. 

The  theory  of  counsel  for  plaintiff  is  that, 
by  the  terms  of  the  supplemental  contract, 
Dicketson  &  Tatman  obligated  themselves 
to  dear  the  old  hole  of  obstructions  or  drill 
a  new  bole  to  a  like  depth  without  any  res- 
ervation whatever,  and  that,  in  the  event  of 
a  failure  to  do  this,  Dlckerson  &  Tatman  and 
the  Equitable  Surety  Company  obligated 
themselves  to  refund,  indemnify,  and  pay 
over  to  said  town  such  advance  payments 
and  expenses  as  it  had  made  or  incurred 
during  the  progress  of  the  work  up  to  the 
date  of  the  supplemental  contract  This  was 
also  the  view  entertained  by  the  trial  court, 
and  we  are  of  the  opinion  that  this  is  a  cor- 
rect construction  of  the  terms  of  the  sup- 
plemental contract.  It  is  true  that  the  first 
contract  contained  a  provision  that  Dicker- 
son  ft  Tatman  were  at  liberty  to  abandon 


the  work  in  the  event  that  an  Impenetrable 
substance  or  other  obstacle  that  cannot  be 
overcome  is  encountered,  and  that  in  the 
event  that  they  determine  that  they  have 
encountered  an  impenetrable  substance,  or 
other  condition  that  cannot  be  overcotne,  and 
tbe  plaintiff  is  not -satisfied  and  is  unwilling 
to  accept  their  opinion  as  to  such  condition, 
and  tbe  plaintiffs  desire  to  have  the  work 
proceed,  and  Dlckerson  &  Tatman  are  un- 
willing to  do  so,  the  plaintiff  shall  have  the 
right  to  take  charge  of  the  machinery  and 
equipment  of  Dlckerson  ft  Tatman  and  may 
proceed  with  the  work,  or  cause  the  same 
to  be  done,  and  endeavor  to  penetrate  said 
substance  or  attempt  to  overcome  such  other 
obstacle  as  may  be  encountered;  but  these 
provisions  were  left  out  of  the  second  con- 
tract presumably  for  tbe  reason  that  at  that 
time  Dlckerson  &  Tatman  had  become  ac- 
quainted with  the  earth's  strata  to  the  depth 
of  1,500  feet,  and  with  the  Information  thus 
obtained  were  willing  to  undertake  to  drill 
a  well  to  that  depth  without  adopting  any  of 
the  former  precautions  against  impeuetrabln 
substances,  or  other  difficulties  that  might  b« 
met.  Therefore  the  necessity  never  arose  fo* 
the  plaintiff  to  question  the  opinion  of  Dicker- 
son  &  Tatman  as  to  whether  it  was  practica- 
ble to  abandon  the  first  hole ;  for,  if  this  provi- 
sion was  not  optional  as  to  the  plaintiff,  it 
was  waived  by  the  supplemental  contract 
and  as  to  the  second  hole,  as  we  have  al- 
ready stated,  the  obligation  upon  Dlckerson 
ft  Tatman  to  drill  a  hole  to  the  depth  of 
1,500  feet  was  without  any  limitation.  In 
these  circumstances,  the  supplemental  con- 
tract l>ecame  breadied  when  Dlckerson  ft 
Tatman,  having  accepted  the  alternative  of 
starting  anew,  abandoned  work  on  the  sec- 
ond hole  at  a  depth  of  1,080  feet  Having 
reached  this  conclusion,  the  only  question 
remaining  is:  What  is  the  plaintiff's  meas- 
ure of  damages? 

[1,2]  The  court  below  held  that  the  de- 
fendants obligated  themselves  by  their  sup- 
plemental contract  to  refund,  indemnify,  and 
pay  over  to  said  town  such  damages  as  it 
may  have  suffered  and  Incurred  up  to  the 
date  of  the  contract,  and  that  as  it  was 
shown  that  tbe  plaintiff  had  paid  Dlckerson 
ft  Tatman  $4,000  during  the  progress  of  the 
work,  and  had  paid  the  further  sum  of  $1,- 
259.30  in  removing  the  liens  referred  to  in 
the  supplemental  contract  as  being  necessary 
for  the  town  to  remove,  Dlckerson  ft  Tatman 
not  being  able  to  do  so  in  order  that  the  work 
might  proceed,  these  sums  constituted  the 
plaintiff's  measure  of  damages  under  the  con- 
tract. The  statutes  (section  2852,  Rev.  Laws 
Okl.  1910)  provides:  / 

"For  the  breach  of  an  obligation  arising  from 
contract,  the  measnre  of  damages,  except  where 
otherwise  expressly  provided  by  tliis  chapter,  is 
the-  amount  which  will  compensate  the  party  ag- 
grieved for  all  the  detriment  proximately  caus^ 
thereby,  or  which,  in  the  ordinary  course  of 
things,  would  be  likely  to  result  therefrom.  No 
damages  can  be  recovered  for  a  breach  of  con- 
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tract)   which  an   not  clearbr  aacertainable  in 
both  their  nature  and  origin?'    - 

Counsel  for  defendants  contend  that  no 
damages  can  be  recovered  for  a  breach  of  the 
contract  involved  herein,  because  they  are 
not  clearly  ascertainable  in  both  their  nature 
and  origin.  In  this  we  are  unable  to  agree 
with  counseL  It  is  admitted  that  the  plaln- 
tlfl  paid  Dld[«TBon  &  Tatman  $4,000  as  the 
work  progressed,  and  the  evidence  satisfac- 
torily established  that  it  also  paid  the  sum 
of  $1,268.30  to  remove  certain  liens  from  the 
property  of  the  contractors  in  order  that  the 
work  might  proceed.  It  seems  to  us  that 
these  items  were  clearly  in  the  contemplation 
of  all  the  parties  when  the  second  contract 
was  entered  into,  by  the  terms  of  which  the 
c<nitractor8  and  their  surety  anoonditlonally 
agreed  to  perform  certain  work  for  the  town, 
or  refund  and  pay  to  it  the  damage  sustained 
by  it  up  to  that  date.  The  contractors  in 
their  original  contract  agreed,  subject  to  cer- 
tain limitations,  to  sink  a  well  for  the  town 
to  the  depth  of  2,000  feet.  After  reaching  a 
depth  of  abont  1,.'S00  feet,  certain  conditions 
arose  which  rendered  it  desirable  to  enter 
Into  a  supplemental  contract,  which  required 
the  contractors  to  either  clear  the  obstruc- 
tions from  the  old  hole,  or  drill  a  new  hole 
of  the  same  depth,  or.  In  the  event  of  failure 
to  do  either,  to  refund,  indemnify,  and  pay 
over  to  the  said  town  such  damages  as  may 
have  been  sntFered  or  incurred  np  to  the  date 
of  the  supplemental  contract  In  the  prose- 
cntlon  of  the  work  up  to  the  date  of  the 
supplemental  contract,  the  plaintUT  incnrred 
expenses  In  the  amount  allowed  by  the  conrt. 
It  is  conceded  by  the  contractors  that  neither 
of  the  holes  are  worth  anything  to  the  plain- 
tiff ;  that,  if  they  were  to  undertake  anew  to 
carry  out  the  terms  of  the  c<mtract  to  drill  a 
well  of  the  desired  depth,  they  would  start 
on  a  new  hole.  If  either  hole  had  been  left 
so  that  it  could  have  been  used  for  drilling 
deeper.  Its  worth  for  that  purpose  could  have 
been  enjoyed  by  the  owner;  but  such  was  not 
the  case.  In  these  drcumstances,  we  think 
the  measure  of  damages  allowed  by  the  court 
was,  not  only  In  strict  accordance  with  the 
contract  of  the  parties,  but  also  to  the  prin- 
ciples of  right  and  justice.  At  section  12, 
Sutherland  on  Damages  (4th  Ed.),  the  learn- 
ed  author  says: 

"The  principle  of  just  compensation  is  para- 
mount. By  it  all  rules  on  the  subject  of  com- 
?en8atory  dan-aftes  are  tested  and  corrected, 
'bey  are  but  aids  and  means  to  carry  it  out; 
and  when  in  any  instance  such  rales  do  not  con- 
tribute to  this  end,  but  operate  to  give  less  or 
more  than  just  compensation  for  actual  injury, 
they  are  either  abandoned  as  inapplicable  or 
turned  aside  by  exception." 


In  the  present  case,  the  contractors  agreed 
to  drill  a' well  for  the  plaintiff  to  a  certain 
depth  in  strict  accordance  with  the  terms  of 
their  contract,  which  did  not  require  them 
to  discover  water  or  other  substance  of  value. 
The  plaintiff  Is  entitled  to  have  its  contract 
executed  pursuant  to  Its  terms.  And  even 
though  It  may  seem  to  be  a  foolish  venture 
to  the  contractors.  It  cannot  on  that  account 
be  held  to  be  illegal,  and  it  does  not  Ue  In 
their  mouths  to  say  that  the  completed  well 
would  not  be  worth  to  the  plaintiff  what  the 
contractors  had  been  paid  for  the  part  of 
the  work  performed  up  to  the  date  of  the  sn];»- 
plemental  contract 

Whilst  In  the  very  nature  of  things  eacb 
case  of  this  class  must  be  decided  upon  Its 
own  peculiar  facts,  we  are  not  without  au- 
thorities very  nearly  In  point  supporting  the 
conclusion  here  reached.  Corbin  Oil  Co.  et 
aL  V.  Mull  et  al.,  123  Ky.  763,  97  S.  W.  385; 
North  Healton  Oil  &  Gas  Co.  t.  Skelley  et  aL, 
158  Pac.  1180. 

In  a  case  involving  a  similar  principle  (M., 
K.  &  T.  Ry.  Co.  V.  City  of  Fort  Scott,  15  Kan. 
435),  Mr.  Justice  Brewer,  who  delivered  the 
opinion  for  the  court,  said: 

"In  such  a  case,  the  rule  of  law,  we  take  to 
be,  that  no  action  can  be  maintained  to  recover 
the  consideration,  nor  upon  a  quantum  meruit, 
until  all  the  conditions  are  performed;  and  that 
in  case  the  consideration  be  paid  in  advance,  and 
only  part  of  the  conditions  are  performed,  the 
entire  consideratioD  can  be  recovered." 

Other  cases  in  point  to  the  same  effect  are: 
Maryland  Casualty  Co.  t.  Town  of  Wellston, 
148  Pac.  691 ;  United  States  ▼.  United  States 
Fidelity  &  Guaranty  Co.,  230  U.  S.  512,  35 
Sup.  Ct  298,  59  L.  Ed.  696. 

[3]  In  view  of  the  construction  placed  upon 
the  supplemental  contract  by  the  trial  court, 
of  course,  there  was  no  material  Issue  of  fact 
to  submit  to  the  jury.  Tlie  rule  is  that 
where  the  evidence  clearly  shows  that  the 
plaintiff  is  entitled  to  recover  and  the  only 
dispute  is  as  to  Immaterial  Issues,  it  is  not 
error  for  the  court  to  direct  a  verdict,  and, 
where  the  evidence  is  undisputed  on  all  the 
issues  necessary  for  the  plaintiff  to  recover, 
the  court  should  Instruct  the  Jury  to  find  for 
the  plaintiff,  although  there  may  be  a  dispute 
In  the  evidence  as  to  other  material  Issues. 
a  O.  &  G.  Ry.  Co.  V.  Garrison,  18  Okl.  461, 
90  Pac  730.  In  First  National  Bank  of  Bynrs 
V.  Griffen  et  al.,  31  Okl.  382,  120  Pac.  593,  49 
I/.  R»  A.  (N.  S.)  1020,  It  was  held  that  where 
the  undisputed  evidence  discloses  facts  under 
which  no  other  judgment  could  be  rendered, 
it  will  not  be  disturbed  on  appeal. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  Is  affirmed.    All  the  Justices  con- 
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TRACKER  V.  WITT  et  al    (No.  7221.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(SvHaiui  hy  the  Court.) 

1.  Taxatiow  «=»327— Statutes— Vauditt. 

Section  7307,  Rev.  Laws  1910,  was  not  re- 
Iiealed  by  chapter  1Q2,  Session  Laws  1910-11. 
[Ed.   Note.— For   otlur  cases,    see   TaxatiMi, 
Cent  Dig.  !  650.] 

2.  Statdtbs  iS=>226— Constbuction. 

Where  different  legislative  enactments  have 
reference  to  the  same  subject  and  are  consistent 
•with  each  other  they  should  be  construed  to- 
gether and  harmonized,  if  possible,  so  that  ef- 
fect will  be  given  to  each  so  far  as  is  consistent 
-with  the  evident  intent  of  the  latest  enactment. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  302,  803.] 

3.  Statutes  «=»225— Constbuction. 

Subsennent  legislative  enactments  may  b« 
considered  as  an  aid  in  the  interpretation  of 
prior  legislation  upon  the  same  subject 

[Ed,  iNote. — For  other  cases,  see  Statutes, 
Cent  Dig.  {<  302,  303.] 

4.  Taxation    «=>608(1)  —  Assessmknts  —  EIq- 
uity. 

Where  the  statute  gives  a  property  owner 
an  a<Io'iuate  remedy  whereby  he  could  be  reliev- 
ed (if  an  assessment  against  his  property  for 
taxes  i(ir  any  year  in  which  it  is  not  liable  for 
taxes,  equitable  remedies  cannot  be  resorted  to 
to  restrain  the  collection  of  taxes  thereon. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  !  1230.] 

Error  from  Superior  Court,  Custer  County. 

Action  by  John  Tbacker  against  O.  D. 
Witt,  Treasurer  of  Custer  County,  and  an- 
other. There  was  a  judgment  for  defend- 
ants, and  plaintiff  brings  error.    AfiSrmed. 

T.  W.  Jones,  Jr.,  of  Weatherford,  for  plain- 
tiff In  error.  A.  E.  Darnell,  Co.  Atty.,  of 
Arapabo,  for  defendants  In  error. 

HARDY,  J.  [1]  Plaintiff  In  error,  as  plain- 
tiff, commenced  this  action  against  O.  D. 
Witt,  as  treasurer,  and  W.  O.  Crow,  as  sher- 
iff, respectively,  of  Cnster  county,  to  restrain 
tbe  collection  of  certain  taxes  alleged  to  have 
been  assessed  and  levied  against  a  stock  of 
merchandise  for  the  year  1912  owned  by 
plaintiff,  which  was  destroyed  by  fire  on  or 
about  the  0th  day  of  B'ebruary,  1912.  The 
defendants  filed  demurrer  to  plalntilTs  peti- 
tion, and  upon  the  case  being  transferred 
from  the  superior  court  of  Custer  county  to 
the  district  court  said  demurrer  was  sustain- 
ed, and  the  cause  dismissed,  from  which 
judgment  and  order  plaintiff  prosecutes  er- 
ror. The  question  considered  by  counsel  as 
controlling  is  whether  In  the  year  1912  a 
stock  of  merchandise  not  In  existence  on  the 
Ist  day  of  Mardi  was  subject  to  assessment 
for  taxes  In  that  year.  It  Is  the  contention 
of  plaintiff  that  section  7307,  Rev.  Laws  1910, 
Is  controlling.    This  section  reads  as  follows: 

"All  taxable  property  real  or  personal,  shall 
be  listed  and  assessed  each  year  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale,  In  tbe  name  of  the  owner 
thereof  on  the  first  day  of  March  of  each  year, 


as  soon  as  practicable  on  or  after  the  first  Mon- 
day in  March  including  all  property  owned  on 
the  first  day  of  March  of  that  year,  and  in  case 
of  stocks  of  goods,  wares  and  merchandise,  the 
statement  shall  include  the  average  amount  of 
the  s<tme  for  the  preceding  year  ending  March 
first" 

The  defendants  contend  that  section  6  of 
chapter  152,  Session  Laws  1910-11  control 
the  assessment  In  the  present  case.  This 
section  reads  as  follows: 

"The  county  assessor  shall  on  the  15th  day  of 
January  each  year,  proceed  to  take  a  list  of 
the  taxable  property,  located  in  the  county, 
and  assess  the  valuation  thereof  as  of  January 
1st  in  the  following  manner  to  wit:  By  calling 
upon  each  person,  firm  or  corporation  or  agent 
of  such  at  his,  or  their  place  of  residence,  or 
place  of  business,  and  listing  the  property  ren- 
dered by  law  in  his  or  their  names." 

Chapter  162,  Session  Laws  1910-11,  which 
defendants  contend  Is  the  controlling  statute. 
Is  an  act  creating  the  ofl3ce  of  county  asses- 
sor and  prescribing  his  duties,  etc.,  but  this 
act  does  not  purport  to  repeal  or  amend  sec- 
tion 7307,  Rev.  Laws  1910,  and  makes  no  pro- 
vision for  the  method  of  ascertaining  tbe 
assessed  value  of  stocks  of  merchandise  as 
was  done  In  section  7307.  Neither  does  said 
chapter  contain  any  provision  fixing  the  date 
upon  which  property  shall  be  assessed  to  the 
owner  thereof.  It  does  require  the  assessor 
to  commence  on  the  15th  day  of  January  of 
each  year  to  take  a  list  of  the  taxable  prop- 
erty located  in  the  county  and  assess  tbe  val- 
uation thereof  as  of  January  1st,  but  does 
not  make  any  provision  as  to  assessing  the 
same  In  the  name  of  the  owner  upon  a  date 
different  from  that  prescribed  In  section  7307. 

[2, 3]  It  Is  a  well-settled  rule  of  statutory 
construction  that,  where  different  legislative 
enactments  relate  to  the  same  subject  and 
are  consistent  with  each  other,  they  should 
be  construed  together  and  harmonized  if 
possible,  and  made  to  operate  together  so  far 
as  Is  consistent  with  the  evident  Intent  of  tbe 
latest  enactment  2  Sutherland,  Statutory 
Const,  i  443. 

To  hold  that  chapter  152  operated  as  a  re- 
peal of  section  7307  would  have  the  effect  of 
eliminating  that  provision  which  requires 
property  to  be  listed  In  tbe  name  of  tbe  own- 
er thereof  on  the  1st  day  of  March  and  of 
that  other  provision  requiring  that  In  case  of 
stocks  of  goods,  wares,  and  merchandise  the 
statement  shall  include  the  average  amount 
of  the  same  for  the  preceding  year  ending 
March  1st.  There  is  nothing  repugnant  in 
section  6  of  chapter  152  to  these  require- 
ments in  section  7307.  Neither  do  we  think 
It  was  the  legislative  intent  to  repeal  these 
provisions  by  the  enactment  of  chapter  152. 

In  addition  to  tbe  rule  of  construction 
above  referred  to,  subsequent  legislative 
enactments  may  be  considered  as  an  aid  In 
the  interpretation  of  prior  legislation  upon 
the  same  subject.  Board  Com'rs  v.  Alexan- 
der, 159  Pac.  311.  In  1913  section  7307  was 
amended  to  read  as  follows: 
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"All  taxable  property,  real  or  personal,  shall 
be  listed  and  assessed  each  year  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale  in  the  name  of  the  owner 
thereof  on  the  first  day  of  January  of  each  year, 
as  soon  as  practicable  on  or  after  the  fifteenth 
day  of  January,  including  all  property  owned 
on  the  first  day  of  January  of  that  year,  and  in 
case  of  stocks  of  isoods,  wares  and  merchandise, 
the  statement  shall  include  the  average  amount 
of  the  same  for  tlio  preceding  year  ending  Jan- 
uary first."  Chapter  240,  Laws  1914,  p.  630, 
art  1,  §  2. 

This  aiuendment  requires  property  to  be 
assessed  at  its  fair  eash  value  in  the  name 
of  the  owaer  thereof  on  the  1st  day  of  Janu- 
ary of  each  year,  and  also  makes  provision 
for  ascertaining  the  average  amount  of  stocks 
of  goods,  wares,  and  merchandise  for  the 
preceding  year.  The  passage  of  this  amend- 
ment indicates  that  the  Legislature  was  of 
the  opinion  that  section  6  of  chapter  152  did 
not  effect  a  repeal  of  section  7307,  and  this 
last  act  was  passed  to  require  property  to  be 
assessed  at  Its  fair  cash  value  in  the  name  of 
the  owner  thereof  on  the  Ist  day  of  January 
instead  of  on  the  1st  day  of  March,  and  also 
to  regulate  the  jnethod  of  assessing  stocks  of 
goods,  wares,  and  merchandise.  Whether 
this  last  act  was  legally  enacted  Is  not  de- 
termined. 

It  is  also  contended  by  defendants  that 
chapter  184,  Session  Laws  1913,  legalized  as- 
sessments for  the  year  1912.  This  act  did 
not  undertake  to  change  the  date  upon  which 
property  was  made  taxable,  but  merely  to 
remedy  defects  or  informalities  in  the  man- 
ner of  performing  their  duties  by  the  various 
taxing  officials,  and  was  not  intended  to  cov- 
er such  a  contingency  as  is  here  presented. 

It  therefore  appears  that  said  property 
was  not  liable  to  assessment  for  the  year 
1012.  Nevertheless  the  court  did  right  in 
sustaining  the  demurrer  to  plaintiffs  petition. 
By  section  7:J54,  Kev.  Laws  1910,  the  board 
of  county  commissioners  at  any  regular  meet- 
ing of  said  board  in  January,  April,  July,  or 
October,  upon  complaint  of  the  person  bene- 
ficially interested,  his  agent  or  attorney,  may 
make  it  to  appear  by  testimony  of  the  claim- 
ant and  at  least  one  reputable  witness,  borne 
out  by  the  records  of  the  county,  that  prop- 
erty has  been  assessed  in  the  county  for  the 
taxes  of  a  year  to  which  the  same  was  not 
subject.  The  board  is  empowered  to  issue  to 
the  complainant  a  certificate  of  error  show- 
ing that  said  complaint  has  been  investigat- 
ed, and  that  the  board  has  been  satisfied  of 
the  truth  of  its  allegations,  and  directing  the 
county  treasurer  to  accept  said  payment  as  a 
payment  of  cash  to  the  amount  found  by  said 
board  to  have  been  unjustly  assessed.  This 
section  furnished  the  plaintiff  an  adequate 
remedy  in  the  premises  whereby  he  could  be 
relieved  of  the  assessment  against  said  prop- 
erty upon  it  being  made  to  appear  that  said 
property  liad  been  destroyed  prior  to  the  1st 
day  of  March  and  that  same  had  been  as- 
sessed for  the  year  1912.    Carroll  v.  Gerlach, 


Treas.,  et  al.,  11  Okl.  151,  65  Pac.  844;  Bos- 
tick  V.  Board  Oommrs.,  19  Okl.  92,  91  Pat 
1125 ;  Milam  et  al.  v.  Smith  Mauer  Bros.,  38 
Okl.  328,  133  Pac.  33;  Higgins,  Neville  & 
Boddy  V.  Wood,  Co.  Treas.,  43  OkL  554.  143 
Pac.  6G2. 

[4]  Having  an  adequate  remedy  under  the 
statute,  it  was  plaintiff's  duty  to  avail  him- 
self thereof,  and,  failing  to  do  so,  he  will  not 
be  permitted  to  resort  to  a  court  of  equity 
and  seek  to  restrain  the  collection  thereof. 
Corroll  V.  Gerlach,  Treas.,  et  al.,  supra ;  Wil- 
liams, County  Clerk,  v.  Garfield  Exchange 
Bunk,  38  Okl.  539, 134  Pac.  863 ;  Higgins.  Ne- 
ville &  Boddy  V.  Wood,  Treas.,  et  al.,  supra ; 
Board  Com'rs  v.  Tiuklepaugh  et  al.,  152  Paa 
1119. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  KAN£<,  J,^  ab- 
sent 


WALKER  et  aL  V.  SAGEB  et  at 

(No.  7769.) 

(Supreme  Court  of  Oklahoma.     July  10,  1917.) 

(Byllalua  hy  the  Court.) 

L  Appeal  ano  Error  ®=9l99— PwtSBNTATioif 
OF  Grounds  of  Review  im  Court  Below — 

I^ECESS  IXT  • 

"The  objection  that  a  party  had  a  jury  trial 
to  which  he  was  not  entitled  cannot  be  raised  for 
the  first  time  on  appeal."  Noland  v.  Mdvin 
(not  yet  officially  reported)  147  Pac.  308. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  1148-1150,  1152,  1155.] 
2.  Appeal   and  Error   ®=s>237(5)— Review- 
Presentation  OP  Grounds  of  Review  in 
CoTTRT  Below.  -  ,,  , 

Where  the  complaining  party  has  failed  to 
demur  to  the  evidence  or  move  for  a  directed 
verdict,  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  is  not  properly 
reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1302.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;   H.  O.  Thurman,  Judge. 

Action  by  Henry  P.  Sager  against  Elmer 
Faubus,  In  which  Edward  A.  Walker  and 
another  interpleaded.  There  was  a  Judgment 
for  plainUff,  and  the!  interpleaders  bring  er- 
ror.   Attlrmed. 

W.  J.  Crump,  M.  O.  Bailey,  and  Don  M. 
Crump,  all  of  Muskogee,  for  plaintiffs  In  er- 
ror. Joseph  C.  Stone,  Charles  A.  Moon,  and 
Francis  Stewart,  all  of  Muskogee,  for  de- 
fendant In  error  Sager. 

BLEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Muskogee 
county  by  Henry  P.  Sager,  as  plaintiff, 
against  Elmer  Faubus,  defendant,  to  recover 
possession  of  certain  real  property  and  the 
rents  and  profits  thereof.  In  the  petition  it 
was  alleged  that  the  lands  involved  were 
allotted  to  the  wife  of  plaintiff,  who  died  in 
March,   1907,  leaving  surviving  Edward  A. 


4s>Far  other  cases  see  same  topic  asd  KBY-KUMBER  In  all  Ker-Numberert  Dtsests  and  Indexes 
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talker  and  Katie  Walker,  her  fathefr  and 
nother,  and  the  plaintiff,  her  husband,  who 
nherlted  the  same,  and  that  on  December  11, 
.912,  Edward  A.  and  Katie  Walker  by  war- 
•anty  deted  conveyed  the  premises  to  the 
tlalntlff.  Defendant  filed  bis  answer  to  the 
lUegatlons,  to  which  It  appears  unnecessary 
o  refer.  Thereafter  Edward  A.  and  Katie 
talker  were  by  l«!ave  of  court  made  parties 
tnd  filed  their  Interplea  in  the  action,  clalm- 
ng  title  to  the  property  by  inheritance  from 
he  deceased  allottcfe,  and  in  which  they  set 
'orth: 

"These  interpleaders  admit  that  on  or  abont 
he  11th  day  of  December,  1912,  they  executed 
.nd  delivered  to  the  plaintiff  their  warranty 
leed  purporting  to  convey  to  said  plaintiff  all 
t  their  interest  in  the  above-described  land ; 
hat  these  interpleaders  state  that  one  of  them 
9  a  full-blood  Cfherokee  Indian  and  duly  enroll- 
d  as  such,  and  they  here  state  that  said  deed 
iras  not  approved  hy  the  county  judge  of  Mus- 
:ogee  county,  as  required  by  law  in  such  cases 
lade  and  provided. 

"And  these  interpleaders  further  state  that 
rhen  said  deed  was  executed  by  them  to  the 
ilaintiff  it  waa  executed  wholly  without  con- 
ideration,  that  no  consideration  passe<l  from 
rlaintiff  to  interpleaders  by  reason  of  the  execu- 
ion  of  said  deed,  and  that  the  sole  and  only  pur- 
ose  for  the  execution  of  said  deed  was  on  ac- 
ount  of  and  under  an  agreement  made  between 
hese  interpleaders  and  the  plaintiff  that  these 
nterplpaders  would  execute  and  deliver  to  the 
laintiff  a  deed  to  said  land  in  order  that  the 
ecord  would  show  title  in  said  plaintiff  for  the 
nrpose  of  enabling  him  to  mortgage  same,  to- 
ether  with  other  land  which  he  claimed  he  in- 
ended  to  purchase,  and  thereby  enable  him  to 
urchase  said  other  land,  and  these  interplead- 
rs  state  that  it  was  specifically  agreed  by  and 
ptween  them  and  the  plaintiff  that  he,  the 
laintiff,  would  reconvey  said  land  to  these 
jterpleaders  any  time  thereafter  when  called 
pon  to  do  so.  Said  deed  having  been  executed 
y  these  interpleaders  for  the  sole  and  only  pur- 
ose  of  placing  the  record  title  in  said  plain- 
iff  in  order  that  he  might  give  a  mortgage  there- 
n  and  enable  him  to  purchase  other  land  as 
bove  stated.  These  interpleaders  further  state, 
owever,  that  said  plaintiff  never  at  any  time 
urchased  the  other  land  which  he  stated  to 
liose  interpleaders  that  he  intended  to  purchase 
nd  for  the  purchase  price  of  which  a  mortgage 
ras  to  be  executed  on  the  land  in  controversy; 
nd  those  interpleaders  state  that  they  have 
emanded  of  said  plaintiff  that  he  reconvey  to 
liera  said  lands,  but  that  plaintiff  has  failed  and 
cfu.se<l  to  comply  with  such  demand  and  to  re- 
onvpy  to  these  interpleaders  said  land  in  keep- 
iR  with  the  contr.nct  made  between  said  plain- 
iff  and  these  interpleaders,  and  these  interplead- 
rs  state  that  said  deed  so  executed  by  them  on 
>eccmber  11,  1912,  aa  above  set  out,  is  a  cloud 
pon  the  title  of  these  interpleaders,  and  ought 
0  be  removed." 

There  was  trial  to  a  jury,  resulting  In 
erdlct  and  judgment  for  plaintiff,  and  In- 
erpleaders  hare  appealed. 

As  grounds  for  reversal  inteirpleaders  in 
heir  brief  urge: 

(1)  "The  verdict  of  the  jury  is  contrary  to 
he  law  and  the  evidence,  and  (2)  "the  evi- 
ence  showed  that  one  of  the  interpleaders,  to 
rit,  Katie  Walker,  is  a  full-blood  Cherokee  In- 
ian  and  duly  enrolled  aa  such,  and  there  waa 
o  evidence  showing  or  tending  to  show  that  the 
eed  made  by  this  interpleader  to  the  plaintiff 
ras  approved  by  the  county  court  of  Muskogee 
onnty. 


1.  TTnder  the  first  ground  It  Is  argued  that 
while  the  case  was  treated  as  one  at  law  by 
the  court  and  parties,  and  without  objection 
tried  to  a  jury,  yet  It  was  In  truth  a  suit 
In  equity,  and  as  such  properly  triable  only 
by  the  court,  for  which  reason  this  court 
should,  upon  review,  consider  the  entire  rec; 
ord,  weigh  the  evldenctf,  and  cause  to  be 
rendered,  or  render  here,  the  judgment  which 
It  Is  contended  should  have  been. for  the  In- 
terveners below. 

Without  determining  whether  under  the  Is- 
sues presented  by  the  pleadings  Interpleaders 
were  entitled  to  Insist  upon  a  trial  by  the 
court  below  without  the  Intervention  of  a 
jury,  It  seems  sufiiclent  to  say  that,  since 
such  contention  was  not  made  In  that  court, 
It  Is  not  available  after  the  cause  has  reach- 
ed this  court  upon  appeal. 

[1]  Speaking  to  this  point,  Mr.  Chief  Jus- 
tice Kane,  In  Noland  v.  Melvln  (not  yet  of- 
ficially reported)  147  Pac.  307,  stated: 

"Upon  the  remaining  aseignment  of  error 
counsel  for  plaintiff  in  error  contend  that,  this 
being  a  suit  in  equity,  it  was  not  a  proper  case 
for  trial  by  jury,  and  the  jury  abould  not  have 
been  allowed  to  return  a  general  verdict.  Prom 
the  record  it  appears  that  the  parties  treated  the 
cause  aa  one  properly  triable  before  a  jury,  and 
that  counsel  for  plaintiff  made  no  objection  to 
this  mode  of  trial  until  the  case  reached  the 
Supreme  Court.  Assumini^  that  counsel  is  right 
in  his  contention  that  this  was  not  a  proper 
case  for  trial  by  a  jury.  It  is  too  late,  after  the 
case  has  reached  the  Supreme  Court,  to  make 
this  objection.  Dayharsh  v.  Enos,  5  N.  Y.  631. 
The  rule  seems  to  be  that  whether  a  party  to  a 
suit  formerly  cognizable  only  in  equity  has  a 
right  to  insist  upon  a  trial  by  the  court  or  not, 
after  he  has  voluntarily  accepted  a  trial  by  jury, 
he  cannot  afterward  insist  upon  having  the  same . 
facts  passed  upon  by  the  court  The  objecti(» 
that  a  party  had  a  jury  trial  to  which  he  waa 
not  entitled  cannot  be  raiRed  for  the  first  time 
on  appeal.  Danziger  v.  Metropolitan  El.  Ry. 
Co.,  81  Hun,  5,  30  N.  Y.  Supp.  580;  I/eggett 
V.  Iveggett,  88  N.  O.  108;  Weigle  v.  Cascade 
Fire  &  Marine  Ins.  Co.,  12  Wash.  449,  41  Pac. 
53." 

2.  "The  action  of  a  county  court  In  this 
state  In  approving  a  defed  conveying  the  In- 
terest of  a  full-blood  Cherokee  Indian  to 
lands  inherited  by  such  Indian,  required  by 
section  9  of  Act  of  Congress  May  27,  1908, 
c.  199,  35  Stat.  312,  is  not  judicial  In  its  na- 
ture nor  the  exercise  of  any  judicial  func- 
tion." Cochran  v.  Blanck  (not  yet  oflSdally 
reported),  156  Pac.  324. 

Upon  the  warranty  deed  executed  and  de- 
livered by  Interveners  to  plaintiff  was  In- 
dorsed: "App'd.  as  to  Katie  Walker,  Jan'y. 
15,  1013.  Thos.  W.  Leahy,  Co.  Judge."  Ka- 
tie Walker  admitted  signing  a  formal  i»etl- 
tlon  for  the  approval  of  said  deed  addressed 
to  the  county  court  of  Muskogee  county, 
bearing  an  indorsement  by  which  It  appeared 
to  have  been  filed  and  recorded  In  the  ofBce 
of  the  clerk  of  that  court,  and  she  and  Ed- 
ward E<.  Walker  both  testified  to  appearing 
In  a  proceeding  had  before  the  judge  of 
that  court  and  being  Interrogated  by  him 
relative  to  the  approval  of  said  deed,  and 
stating  that  they  desired  its  approval,  and 
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being  Informed  by  him  of  the  effect  of  the 
court's  approval  thereof. 

[2]  However,  Interpleaders  neither  demur- 
red to  the  evidence  nor  moved  for  a  directed 
verdict,  and  therefore  the  question  of  thet 
sufficiency  of  the  evidence  to  sustain  the 
verdict  and  judgment  Is  not  properly  present- 
ed, and  may  not  be  considered  on  ai^ejal. 
-Barnes  v.  Universal  Tire  Protector  Co.  No. 
6356,  165  "Pac  176  (not  yet  officially  reportr 
ed);  Muskogee  Electric  Traction  Co.  v.  Reed, 
35  Okl.  334,  130  Pac.  157;  Bank  of  Che?okee 
V.  Sneary,  148  Pat  157;  Reted  v.  Scott,  151 
Pac.  484 ;   Oaks  v.  Samples,  157  Pac.  739. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 


ALEXANDER  v.  BOBIER  et  aL    (No.  8158.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(SvHabui  by  the  Court.) 

1.  WiTNKSSES     i3=i>138,     140(1)— COMPETENOT— 

l^itsACTions  WITH  Decedent. 
In  an  action  brought  by  an  administrator, 
the  widow  and  stepdaughter  of  deceased,  nei- 
ther being  a  party  to  the  action,  are  competent 
witnesses  to  testify  as  to  transactions  and  con- 
versations had  personally  by  the  defendant 
with  deceased.  Such  witnesses  do  not  fall  with- 
in the  inhibitions  of  section  5049,  Revised  Laws 
of  1910;  neither  are  they  made  incompetent 
on  account  of  the  interest  that  they  might  have 
in  the  result  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  674,  575,  598.] 

2.  Pleading  «=934(4)— PBEstrMpnoiw. 

When  a  petition  avers  facts  of  a  continuous 
nature  which  precludes  the  recovery  of  the 
plaintiff,  they  will  be  presumed  to  continue  to 
exist  unless  the  contrary  is  averred. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  66.] 

3.  HOMKSTKAD       <S=>167  —  OONVBTAWCB — BF- 

The  transfer  of  the  naked  legal  tide  of  the 
homestead,  retaining  the  possession  and  use  of 
same  by  grantors,  even  when  done  with  the 
purpose  and  intent  to  defraud  creditors,  does 
not  destroy  the  homestead  character  so  as  to 
render  it  subject  to  the  claims  of  creditors. 

[Ud.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S§  331,  832.] 

4.  Homestead  ^;=s>81— Chabaoteb  of. 

An  equitable  titie  or  ownership,  together 
with  the  possession  and  occupancy  as  a  home, 
is  sufficient  basis  to  support  the  homestead. 

[Ed.  Note.— i'or  other  cases,  see  Homestead. 
Cent  Dig.  S§  114-118.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  Supwlor  Court,  Pottawatomie 
County;  Leander  G.  Pitman,  Judge. 

Action  by  R.  L.  Alexander,  administrator 
of  estate  of  J.  R.  Bobler,  deceased,  against 
Gliomas  Bb  Bobler  and  another.  There  was 
a  Judgment  for  4efendants,  and  plaintifl 
brings  error.    Remanded,  with  directions  U> 

On  the  17th  day  of  September,  1914,  B.  L. 
Alexander,  administrator  of  the  estate  of  J. 
'  R.  Bobler,  deceased,  commenced  an  action  In 


I  the  superior  court  of  Pottawatomie  coonty 
against  Thomas  E.  Bobler  and  Slat  MnUlss 
to  procure  a  decree  declaring  that  Thomas  E. 
Bobler  held  certain  lands  in  Pottawatomie 
county  in  trust  for  the  estate  of  the  said  J. 
R.  Bobler,  deceased,  and  to  have  a  rental  con- 
tract held  by  Mat  Mulllns,  defendant,  can- 
celed, and  to  secure  Judgment  subjecting  said 
lands  to  the  i>ayments  of  the  debts  of  the  es- 
tate. On  the  11th  day  of  October,  1915,  the 
court  rendered  Judgment  in  favor  of  the  de- 
fendants and  against  the  plaintiff,  and  from 
this  Judgment  the  plaintiff  appeals  to  this 
court  to  have  said  cause  reviewed. 

The  petition,  in  so  far  as  it  Is  necessary  m 
set  out  here,  alleges,  in  substance,  that  on  tlie 
6th  day  of  Noveml>er,  1906,  the  deceased.  J. 
R.  Bobler,  and  his  wife,  Louisa  Bobler.  made 
and  execute'd  a  warranty  deed  to  certain 
lands  lying  in  Pottawatomie  county,  Okl.,  to 
Thomas  E.  Bobler,  son  of  3.  R.  Bobler ;  that 
said  deed  was  only  intended  to  convey  said 
lands  to  Thomas  E.  Bobler  In  trust,  and  upon 
the  express  understanding  and  agreement 
with  the  said  Thomas  E.  Bobler  that  he 
would  reconvey  said  property  to  the  deceased. 
J.  R.  Bobler,  upon  request  made  to  him  by 
the  said  3.  B.  Bobler;  that  the  reason  for 
making  this  conveyance  was  that  the  Mc- 
Laughlin Horse  Company  held  a  promissory 
note  against  the  said  J.  R.  Bobler,  given  by 
the  said  J.  R.  Bobler  for  the  payment  of  the 
purchase  price  of  a  certain  stallion  which 
proved  worthless;  that  he  feared  the  said 
horse  company  would  procure  Judgment 
against  him  and  take  his  home  away  from 
him,  and  the  purpose  of  said  conveyance  was 
to  place- said  home  beyonid  the  reach  of  said 
creditor. 

The  petition  further  alleges:  Oniat  said 
premises  were  the  homestead  of  the  said  3.  B. 
Bobler,  and  that  he  and  his  family  occupied 
the  same,  and  was  in  possession  of  the  same 
at  the  time  of  the  making  of  said  deed  and  op 
until  his  death  on  the  30th  day  of  Mardb. 
1914.  That  on  the  23d  day  of  March.  1914. 
Just  prior  to  the  death  of  the  said  J.  B:  Bo- 
bier,  he  made  and  delivered  to  the  defendant 
Thomas  E.  Bobler  the  following  instrument : 
"Asher,  March,  23,  1914. 

"I,  J.  R.  Bobler,  hereby  designate' and  appoint 
my  son  T.  E.  Bobier,  after  my  demise  to  take 
charge  of  all  my  property  and  wind  up  my  bosi- 
ness  according  to  law  in  such  cases.  If  necco- 
sary  the  land  hereinafter  described  may  b« 
sold  to  satisfy  any  just  claim  against  my  ea- 
tate,  viz.  cast  half  southwest  quarter  and  tLp  S. 
W.  quarter  of  the  southwest  qoarter  Sec  1^— 
6—3  east 

"And  it  is  my  desire  that  the  court  accept 
said  appointment  without  l>ond. 

■'[Signed]    3.  S.  Bobier. 
"Attest:  I.  P.  Horn. 

"A.  P.  RawUngs." 

That  said  warranty  deed  was  made  and 
delivered  to  the  'defendant  by  Thomas  E.  Bo- 
bler and  wife  without  any  consid^ratioo 
whatever  except  his  promise  to  reconvey  the 
same  upon  the  request  of  the  grantor.  J.  S. 
Bobier.    The  petition  also  states  that  tbe  de- 
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f  endant  Thomas  E.  Bobler,  at  the  time  of  tbe 
conveyance  had  no  intention  to  perform  the 
said  trust  or  reconvey  said  property,  and  now 
Is  refusing  to  comply  with  the  agreement  that 
he  had  with  his  father,  J.  R.  Bobler,  at  the 
time  of  the  making  of  said  conveyance. 

The  petition  Is  silent  as  to  who  constituted 
the  family  of  the  said  J.  E.  Bobler,  or  wheth- 
er or  not  there  were  minor  children,  an'd  is 
also  silent  as  to  who  was  in  possession  of 
the  property  at  the  time  of  the  commencement 
of  this  suit 

W.  T.  WllUams,  W.  M.  Engart,  and  Edward 
Eowell,  all  of  Shawnee,  for  plaintiff  in  error. 
Baldwin  &  Carlton,  of  Shawnee,  for  defend- 
ants in  error. 

PRYOR.  0.  (after  stating  the  facts  as 
above).  Tbe  principal  error  complained  of 
In  this  case  is  the  exclusion  by  the  court  of 
evidence  offered  on  the  part  of  the  plaintiff 
and  objected  to  by  the  defendant 

[1]  At  the  trial  of  said  cause,  the  plaintiff 
offereid  to  prove  by  Ida  Horn,  stepdaughtler  of 
the  deceased,  and  Louisa  Bobler,  widow  of 
the  deceased,  the  conversations  between  the 
deceased  and  the  grantee,  the  agreement  as  to 
the  purpose  of  making  the  deed  and  the  un- 
derstanding between  the  deceased  and  the 
grantee,  Thomas  E.  Bobler,  as  to  the  disposi- 
tion of  the  land,  and  for  whose  use  and  bene- 
fit the  said  grantee  was  to  hold  said  land,  and 
that  there  was  no  consideration  from  Thomas 
E.  Bobler  to  J.  R.  Bobler.  The  defendant  ob- 
jected bo  these  witnesses  testifying,  on-  the 
ground  that  under  section  6049,  Revised  Laws 
of  1910,  they  were  incompetent.  The  court 
sustained  the  objection  of  the  defendant  to 
tbe  competency  of  the  witnesses,  and  ruled 
that  they  could  not  testify  as  to  any  conver- 
sation or  transaction  between  the  defendant 
Thomas  E.  Bobler,  and  the  deceased,  J.  R. 
Bobler.  The  statute  referred  to,  in  so  far  as 
it  is  material  here,  is  as  follows : 

"No  party  to  a  civil  action  shall  be  allowed 
to  testify  in  his  own  behalf,  in  respect  to  any 
transsctlon  or  communication  had  personally  by 
Buch  party  with  a  deceased  person,  when  the 
adverse  party  is  the  executor,  administrator, 
heir  at  law,  next  of  kin,  surviving  partner  or  as- 
signee of  such  deceased  person,  where  such 
party  has  acquired  title  to  the  cause  of  action 
Immediately  from  such  deceased  person.    *    •   *  " 

It  is  apparent  from  examination  of  this 
statute  that  these  witnesses  do  not  fall  with- 
in the  inhibition  of  its  provision.  Neither  of 
them  are  parties  to  the  action ;  they  are  not 
called  npoa  to  testify  in  their  own  behalf; 
they  are  not  called  upon  to  testify  to  any 
transaction  or  communication  had  personally 
with  tbe  deceased ;  neither  are  Qiey  claiming 
to  have  acquired  title  to  the  cause  of  ac- 
tion immediately  from  the  deceased.  The  pur- 
pose of  this  statute  is  to  prohibit  a  party  to 
an  action  from  testifying  to  transactions  or 
communications  that  he  might  have  had  per- 
sonally -with  the  deceased,  and  not  to  pro- 
hibit third  parties  or  strangers  to  the  action 
from  testifying  to  any  conversation  that  the 


party  might  have  ha'd  with  the  deceased.  It 
is  the  intent  of  the  statute  to  not  allow  a  par- 
ty to  testify  to  transactions  and  conversa- 
tions that  he  might  have  had  with  a  deceased 
person  for  the  reason  that  a  deceased  person 
cannot  testify  as  to  his  version  of  the  con- 
versation or  transaction.  It  is  IJie  purpose 
of  the  statute  to  put  the  living  and  the  rep- 
resentatives or  successors  of  the  dead  on  an 
equality  as  to  the  conversations  and  trans- 
actions that  the  living  might  have  had  with 
the  dead.  As  death  has  sealed  the  lips  of 
one,  the  law  seals  the  lips  of  the  other. 

The  further  objection  Is  made  to  the  tes- 
timony of  Ida  Horn,  for  the  reason  that  she 
has  a  claim  against  the  estate  of  the  deceas- 
ed, and  that  if  this  suit  should  be  determin- 
ed In  favor  of  the  plaintiff,  she  would  be 
benefited  by  the  result  In  this  state  no  per- 
son Is  incompetent  to  testify  by  reason  of 
his  or  her  Interest  in  the  subject-matter.  And 
the  above  statute  referred  to  places  the  In- 
competency on  an  entirely  different  ground. 
In  Griffith  V.  Robertson,  73  Kan.  666,  85  Pac. 
748,  it  Is  held: 

"A  daughter  or  other  party  prosecuting  a 
claim  against  the  estate  of  a  deceased  pprson  is 
competent  to  testify  to  conversations  had  be- 
tween tbe  deceased  and  a  third  person  in  the 
presence  and  hearing  of  the  witness." 

These  witnesses  were  c<Mni>eteDt  to  testify 
to  the  allegations  wblcB  they  were  produced 
to  prove.  Their  testimony  was  material 
and  necessary  to  the  establishing  of  the 
plalntUTs  cause  of  action,  anl  therefore  the 
court  committed  prejudicial  error  In  holding 
that  these  witnesses  were  not  competent  to 
testify,  if  It  were  not  for  the  following  rea- 
sons: 

[2]  The  defendant  in  error,  however,  has 
raised  the  question  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  petition  alleges  that  the  prop- 
erty Involved  in  this  action  was  the  home- 
stead of  the  deceased  and  his  family,  and 
alleges  facts  sufficient  to  show  that  he  ahd 
his  family  occupied  the  same  as  such  at  the 
time  of  the  making  of  said  deed,  and  contin- 
ued to  occupy  the  same  as  their  homestead 
untU  the  death  of  J.  R.  Bobler;  as  to  who 
occupied  the  premises  subsequent  to  the  death 
of  J.  B.  Bobler,  the  petition  is  silent 

Under  section  6328  et  seq.  of  Revised  Laws 
of  1910,  tbe  homestead  does  not  pass  into 
the  hands  of  the  administrator,  and  he  has 
no  power  or  authority  to  sell  the  same  for 
the  purpose  of  paying  creditors  of  the  es- 
tate; It  is  reserved  for  the  wife  and  minor 
children.  Funk  v.  Barker,  21  Okl.  402,  06 
Pac.  608,  129  Am.  St  Rep.  788. 

The  petition  having  stated  facts  sufficient 
to  show  that  the  property  Involved  In  this 
cause  was  the  homestead  of  the  family.  It 
would  be  a  bar  to  the  maintenance  of  this 
action  by  the  plaintiff,  the  administrator, 
unless  the  petition  states  facts  sufficient  to 
show  that  the  homestead  character  has  ter- 
minated.   It  is  a  familiar  rule  In  the  law  of 
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erldeoce  that  when  a  fact  Is  once  established, 
It  Is  presumed  to  continue  to  exist  until  the 
contrary  Is  shown.  This  rule  applies  with 
like  force  to  pleading.  The  petition  having 
stated  facts  which  constitute  a  bar  to  the 
plaintiff's  recovery,  such  facts  being  of  a 
continuous  nature,  It  must  state  facts  suffi- 
cient to  show  that  such  bar  no  longer  exists 
before  the  plaintiff  can  prevail.  Thomasson 
V.  Merc.  Town  Mut  Ins.  Co.,  114  Mo.  App. 
100,  89  S.  W.  564,  1135;  Kinsman  v.  Page, 
22  Vt.  628;  31  Cyc.  86. 

The  petition  states  facts  sufficient  to  show 
that  the  conveyance  mentioned  was  a  fraudu- 
lent conveyance,  if  the  pr<^)€rty  conveyed 
were  not  the  homestead  of  the  grantors. 
This  raises  the  question  whether  or  not  there 
can  be  a  fraudulent  conveyance  of  the  home- 
stead, or  whether  or  not  the  owner  of  the 
homestead  can  convey  his  property  in  such  a 
manner  as  to  perpetrate  a  fraud  upon  bis 
creditors. 
.  [J,  4]  The  law  has  made  the  homestead  free 
and  independent  of  Its  owner's  debts  and 
creditors,  and  in  extending  credit  to  his 
debtor  the  creditor  need  never  take  in  con- 
sideration the  homestead  as  an  asset  of  bis 
debtor,  to  which  he  can  look  for  the  satis- 
faction of  the  debt.  The  creditor  is  not  per- 
mitted to  inquire  into  the  manner  of  the  dis- 
position of  a  homestead.  The  owners  of 
homesteads  have  a  right  to  dispose  of  the 
same  as  they  see  fit  without  interference  by 
their  creditors.  The  law  has  placed  the 
homestead  beyond  the  reach  of  the  creditors, 
and  It  would  be  anomalous  to  say  that  it 
would  be  a  fraud  for  the  debtor  to  attempt  to 
do  the  same  thing.  A  conveyance  of  a  home- 
stead with  Intent  to  defeat  creditors  does 
not  destroy  or  terminate  the  homestead. 
Dullon  V.  Harkness,  80  Miss.  8,  31  South.  416, 
92  Am.  St.  Rep.  663;  Oortch  v.  Benton,  08 
N.  O.  100,  3  S.  B.  638,  2  Am.  St.  Rep.  331; 
McPhee  v.  O'Rourke,  10  Colo.  301,  15  Pa& 
420,  3  Am.  St.  Rep.  570;  Hamby  v.  Lane,  107 
Tenn.  608,  64  S.  W.  1067,  89  Am.  St.  Rep. 
967;  Kershaw  v.  WlUey,  22  Okl.  677,  98  Pac. 
908 ;  HUcon  v.  George,  18  Kan.  253 ;  Monroe 
T.  May,  9  Kan.  466;  Wilson  v.  Taylor,  49 
Kan.  774,  31  Pac.  697;  20  Cyc.  381.  NelGier 
does  the  transfer  of  the  legal  title  to  a  third 
person  extinguish  or  terminate  the  homestead. 
An  equitable  title  or  Interest  Is  a  sufficient 
basis  to  support  the  homestead  estate.  Perry 
V.  Ross,  104  Cal.  15,  37  Pac.  757,  43  Am.  St. 
Rep.  66;  Lessen  v.  Goodman,  97  Iowa,  681, 
66  N.  W.  917,  59  Am.  St  Rep.  432;  Tarrant 
v.  Swain,  15  Kan.  146;  Moore  v.  Reaves,  15 
Kan.  150;  Stowell  v.  Kerr,  72  Kan.  330,  83 
Pac.  827 ;  Dallemand  v.  Mannon,  4  Colo.  App. 
262,  35  Pac.  679 ;  Hunter  v.  Griffith,  12  Okl. 
436,  72  Pac.  361. 

Therefore  the  deed  from  J.  R.  Bobier  and 
wife  did  not  affect  the  homestead.  It  Is  not 
necessary  to  determine  the  force  and  effect 
of  the  Instrument  above  set  out ;  if  the  wife 
bad  Joined  in  the  execution  of  the  same,  it  Is 


sufficient  to  say,  as  she  did  not  Join  in  the 
execution  thereof,  that  It  cannot  affect  the 
homestead. 

It  must  follow  that  the  transactions  alleged 
In  said  petition  did  not  and  do  not  destroy 
or  terminate  the  homestead;  there  being  no 
averments  of  the  dissolution  of  the  famUy. 
The  petition,  after  alleging  that  the  said 
property  was  the  homestead,  and  having  fail- 
ed to  state  facts  to  the  contrary,  falls  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  and  against 
the  defendants. 

The  cause  should  be  remanded  to  the  trial 
court  with  directions  to  dismiss  the  same. 

PER  CURIAM.    Ad(^ed  in  whole. 


(M  Okl.  171) 
NORRIS  ▼.  DAGLEY  et  aL     (No.  7316.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(Syllaivi  hv  the  Court.) 

1.  CoNTHACTs  ©=>92— Validity. 

A  person  wholly  without  understanding 
has  no  power  to  make  a  contract  of  any  kind. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Ont  Dig.  §S  411-414,  1163.  1155.1 

2.  MOBTQAGEB  «=»76— ACTIONS— EVIDENO*. 

Where  the  evidence  showed  that  a  woman 
who  executed  certain  notes  and  a  mortgage  giv- 
en to  secure  same  had,  prior  to  the  date  thereof, 
been  committed  to  the  asylum  for  the  insane, 
and  was  afterwards  paroled  into  the  custody  of 
her  husband,  and  bad  later,  after  the  execution 
of  said  instruments,  been  recommitted  to  the 
asylum,  that  at  all  times  between  these  dates 
she  was  suffering  from  a  mental  disease  of  slow 
progress  and  her  condition  grew  steadily  worse, 
that  she  suffered  from  delusions,  and,  while  in 
the  custody  of  her  husband,  was  guarded  by  a 
man  or  kept  locked  in  a  room,  that  she  would 
frequently  have  fits,  and  every  two  or  three  days 
become  violent  and  wanted  to  fight,  and  that  she 
was  irrational  and  unable  to  carry  on  an  intelli- 
gent conversation  upon  any  subject,  and  this 
condition  was  shown  to  exist  up  to  within  a  very 
few  days  of  the  execution  of  said  notes  and 
mortgage,  the  court  was  warranted  in  finding 
that  she  was  wholly  without  understanding 
within  the  meaning  of  section  888,  Rev.  Laws 
1910. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  fi  174-176.] 

Error  fr'om  District  Court,  Oklahoma  Ooon- 
ty;   Frank  Mathews,  Judge.  / 

Action  b(y  Lyman  N.  Norrls  against  A. 
Zlllah  Dagley,  represented  by  R.  H.  Christy, 
guardian,  and  another.  There  was  a  Judg- 
ment for  defendants,  and  plalatlfl  brings  er- 
ror.   Affirmed. 

Sam  K.  Sullivan,  of  Newklrk,  Roy  F.  Ford, 
of  Oklahoma  City,  and  Hal  S.  Burke,  of  New- 
kirk,  for  plaintiff  In  error.  Ames,  Chambers, 
Lowe  &  Richardson,  of  Oklahoma  City,  for 
defendants  in  error. 

HARDY,  J.  On  March  7,  1912,  BS.  L  Dag- 
ley and  A.  Zlllah  Dagley,  his  wife,  executed 
a  mortgage  upon  certain  real  estate  therein 
described  to  secure  the  payment  of  certain 
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promissory  notes  of  even  date  therewith. 
Upon  default  In  the  payment  of  said  notes 
this  action  was  commenced  to  foreclose  said 
mortgage.  E.  L.  Dagley  having  died,  his 
administrator  was  made  party  defendant, 
and  A.  Zlllah  Dagley,  having  been  adjudged 
insane,  was  represented  by  her  legal  guard- 
Ian.  Answer  was  flled  In  her  behalf,  alleg- 
ing, among  other  things,  that  she  had  been 
adjudged  insane,  and  that  at  the  time  of  the 
execution  of  said  notes  and  mortgage  she 
was  absolutely  incompetent  on  account  of 
her  Insanity  and  unable  to  know  and  ap- 
preciate the  consequences  of  her  action,  and 
that  by  reason  thereof  said  notes  and  mort- 
gage were  void.  It  was  further"  alleged  that 
she  was  the  sole  owner  of  said  property,  and 
it  was  prayed  that  said  notes  and  mortgage 
as  to  her  be  canceled.  There  was  trial  to 
the  court  which  resulted  in  findings  and 
judgment  In  favor  of  defendant. A.  Zlllah 
Dagley  and  a  decree  canceling  said  mortgage. 
^Die  court  found  that  she  was  an  Insane 
person,  and  at  the  time  said  notes  and  mort- 
gage were  executed  was  wholly  without  un- 
derstanding 

[11  From  this  Judgment  plaintiff  prosecutes 
error,  and  it  is  contended  In  this  court  that 
the  judgment  of  the  trial  court  is  wrong, 
because  the  evidence  was  not  sufficient  to 
warrant  a  finding  that  said  defendant  was 
wholly  without  understanding,  and  therefore 
said  mortgage  was  not  void,  but  was,  at  the 
most,  only  voidable. 
Section  888,  Rev.  Laws  1910,  Is  as  follows : 
"A  person  entirely  without  understanding  has 
no  power  to  make  a  contract  of  any  kind,  but  be 
is  liable  for  the  reasonable  value  of  things  fur- 
nished to  him  necessary  to  his  support  or  the 
support  of  bis  family." 

Section  889  Is  as  follows : 

"A  conveyance  or  other  contract  of  a  person  of 
unsound  mind,  but  not  entirely  without  under- 
standing, made  before  his  incapacity  has  been 
judicially  determined,  is  subject  to  rescission 
without  prejudice  to  the  rlKhts  of  third  persons, 
as  provided  in  the  article  on  extinction  of  con- 
tracts." 

And  by  section  880  It  Is  enacted  that,  after 
his  incapacity  has  been  judicially  determined, 
a  person  o^f  unsound  mind  can  make  no  con- 
veyance or  other  contract  nor  delegate  any 
power  nor  waive  any  right  until  his  restora- 
tion to  capacity  Is  judicially  determined. 
It  appears  to  l>e  the  clear  Intent  of  these  stat- 
utes to  declare  that  persons  entirely  without 
understanding  are  without  power  to  make 
contracts  of  any  kind,  and  that  persons  of 
unsound  mind,  but  not  entirely  without  un- 
derstanding, whose  capacity  has  l)een  judi- 
cially determined,  are  likewise  without  power 
to  make  any  contract;  and  the  converse  of 
this  appears  to  be  true,  that  a  person  of  un- 
sound mind  who  is  not  wholly  without  un- 
derstanding and  whose  Incapacity  has  not 
I>een  judicially  determined  may  enter  Into 
contracts  which  are  not  void  but  may  be 
rescinded  without  prejudice  to  the  rights 
of  third  persons.     Maas  et  al.  y.  Dunmyer, 


21  OM.  434,  96  Pac.  691;  Durodarlgo  v.  Cul- 
well,  152  Pae  605.  EMdence  was  introduced 
to  show  that  said  defendant  had  been  by 
the  commissioners  of  insanity  for  Oklahoma 
county,  committed  to  the  asylum  at  Norman 
prior  to  the  date  of  said  note  and  mortgage. 
This  did  not  constitute  a  judicial  determina- 
tion that  said  defendant  was  without  capac- 
ity to  enter  into  contracts.  Said  commis- 
sioners of  insanity  did  not  act  in  a  Judicial 
capacity,  nor  was  a  finding  made  by  them  a 
judicial  determination  that  said  defendant 
was  insane.  In  re  Maas,  10  OkL  302,  61  Pac. 
1057. 

[2]  The  evidence  shows  that  the  said  de- 
fendant bad  not  been  well  for  a  number  of 
years,  and  that  on  August  3,  1911,  she  had 
been  committed  to  the  asylum  at  Norman. 
On  August  6th  thereafter  her  husband,  who 
was  a  doctor,  upon  the  representation  that 
he  was  able  to  take  care  of  her,  secured  a 
parol,  and  she  was  released  Into  his  custody. 
She  was  recommitted  to  the  asyinm  on  March 
13,  1912.  A  number  of  experts,  Including 
Dr.  Griffln,  superintendent  of  the  asylum, 
testified  as  to  her  mental  condition,  and  stat- 
ed that  In  their  judgment,  during  all  of  the 
time  from  August  3,  1911,  until  March  12, 
1912,  she  was  Insane  and  Incapable  of  under- 
standing and  appreciating  the  consequences 
of  her  act;  that  the  mental  disease  from 
which  she  was  suffering  was  one  of  slow 
progress,  and  not  of  sudden  approach,  and 
that  during  these  different  dates  her  condi- 
tion grew  steadily  worse ;  that  In  their  opin- 
ion on  the  date  the  notes  and  mortgage  were 
executed  she  was  without  sufficient  mental 
understanding  to  comprehend  and  appreciate 
the  effect  of  her  acts  in  executing  st^id  In- 
strument. It  further  appears  that  during  all 
these  times  she  suffered  from  dehislons  that 
she  was  being  persecuted,  and  that  she  was 
possessed  of  great  wealth,  and  that  the  whole 
of  nature  and  the  universe  was  centered  in 
her,  and  that  but  for  her  there  would  not  be 
anything,  that  she  was  connected  with  royal- 
ty and  was  related  to  kings  and  queens,  and 
that  she  would  imagine  that  she  was  being 
taken  back  to  the  ocean.  There  was  evidence 
to  show  this  was  her  condition  continuously 
from  the  time  she  was  first  committed  until 
after  she  was  returned  to  the  asylum.  While 
at  home  her  condition  was  such  that  she  was 
either  kept  in  a  room  or  guarded  by  a  man, 
a  woman  not  I>etng  strong  enough  to  taks 
care  of  and  protect  her.  The  middle  door 
of  her  room  was  locked  with  a  padlock,  and 
the  other  doors  and  windows  were  screened 
with  heavy  galvanized  wire,  and  this  condi- 
tion Is  shown  to  have  existed  during  the  win- 
ter months  and  up  to  within  a  very  few  days 
before  the  execution  of  the  notes  and  mort- 
gage. The  attorney  who  claims  to  have  rep- 
resented her  and  her  husband  in  procuring 
the  loan  testified  that  the  day  after  tl-s  mon- 
ey was  paid  over  to  them  she  appeared  In  his 
office  and  conversed  with  him,  and  at  that 
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time  was  Irrational  and  nnable  to  carry  on 
an  Intelligent  conversation.  She  would  fre- 
quently have  fits,  according  to  one  physician, 
and  every  two  or  three  days  would  become 
violent  and  want  to  fight.  She  could  recog- 
nize persons  and  would  talk  for  a  few  words 
in  an  apparently  rational  manner,  but  was 
incapable  of  carrying  on  an  Intelligent  con- 
versation upon  any  subject  There  was  am- 
ple evidence  to  sustain  the  facts  above  stat- 
ed; and  upon  these  facts  the  court  based  his 
conclusion  that  she  was  wholly  without  un- 
derstanding within  the  meaning  of  the  stat- 
ute. It  is  contended  that  these  facts  are  not 
sufficient  to  support  the  findings  of  the  court 

A  statute  similar  to  this  has  been  constru- 
ed by  the  Supreme  Court  of  California  In  the 
case  of  Jack  v.  Estee,  139  CaL  507,  reported 
in  73  Pac.  247.  An  appeal  was  taken  by  de- 
fendant from  a  Judgment  foreclosing  a  mort- 
gage of  his  intestate,  Mrs.  Divine.  The  court 
found  that  the  Intestate: 

"At  the  time  of  the  execution  by  her  of  the 
promissory  note  and  mortgage  in  question,  and 
for  a  considerable  period  next  before  that  time, 
did  not  have  sufficient  mental  capacity  to  un- 
derstand the  purpose  and  effect  of  the  promis- 
sory note  and  mortgage  executed  by  her,  »  •  • 
but  because  of  her  age  and  her  physical  infirmi- 
ties and  the  impairment  of  her  mental  facul- 
ties prior  to  and  at  the  date  of  the  execution  of 
said  note  and  mortfcage,  she  did  not  possess  suf- 
ficient mental  capacity  to  enable  her  to  compre- 
hend the  business  in  which  she  was  engaged 
while  executing  the  said  note  and  mortgage. 

It  was  there  contended,  as  here,  that  the 
facts  as  found  by  the  trial  court  did  not 
bring  defendant's  Intestate  within  the  provi- 
sions of  the  statute  which  declared  that: 

"A  person  entirely  without  understanding  has 
no  power  to  make  a  contract  of  any  kind." 

In  discussing  this  statute,  It  was  said  that 
the  term  "understanding"  was  used  to  de- 
note, not  the  act  of  understanding,  but  the 
capacity  or  faculty  of  doing  so,  and  that  the 
expression  "without  understanding"  was  to 
be  understood  as  referring  to  persons  with- 
out such  capacity,  and  was  not  to  be  under- 
stood in  Its  literal  and  extr^ne  sense,  because 
In  hardly  any  case  could  even  the  most  in- 
sane person  be  said  to  be  without  some  de- 
gree of  understanding,  but  rather  it  was  to 
be  understood  as  restricted  to  the  subject- 
matter  to  wlilch  the  section  relates,  whl<A  is 
that  of  contracts  executed  and  executory,  and 
hence  as  applying  to  all  persons  who  were 
entirdy  without  the  capacity  of  tinderstand- 
ing  or  comprehending  svuAi  transactions,  and 
it  was  held  that  the  facts  were  sufficient  to 
bring  the  case  within  the  provision  of  the 
statute. 

The  evidence  here,  which  supports  the  find- 
ings of  the  court,  shows  a  much  stronger 
state  of  facts  than  that  presented  in  the  Cali- 
fornia court  The  defendant  here  is  shown 
to  have  been  without  sufficient  Intelligence 
to  comprehend  the  nature  and  consequences 
of  the  act,  and  is  shown  during  all  times  to 
have  suffered  from  delusions  which  impaired, 


and  In  effect  destroyed,  her  mental  capacity; 
and  it  is  made  to  appear  that  she  was  Incapa- 
ble of  carrying  on  a  rational  conversation 
concerning  any  subject,  both  preceding  and 
after  the  date  upon  which  said  notes  and 
mortgage  were  executed. 

The  findings  of  the  court,  in  our  Jndgm^it, 
are  amply  sustained  by  the  evidence;  and 
said  defendant,  being  whoUy  without  under- 
standing within  the  spirit  and  meaning  of  the 
statute,  was  without  power  to  execute  any 
contract,  and  said  notes  and  mortgage  ai» 
void  and  cannot  be  enforced  by  reason  of  her 
want  of  capacity  to  execute  the  same.  By 
this  we  do  not  mean  to  say  that  plaintiff 
would  not  be  subrogated  to  the  rights  of  a 
prior  mortgage  to  the  payment  of  which  a 
part  of  the  proceeds  of  the  transaction  in 
question  were  applied,  nor  that  said  defend- 
ant would  not  be  liable  for  any  necessaries 
furnished  her  If  any,  nor  do  we  express  any 
opinion  as  to  the.  UabiUty  of  defendant's 
guardian  for  a  return  of  such  sums  of  money 
as  may  have  been  received  by  him  from  the 
proceeds  of  the  transaction. 

The  Judgment  is  affirmed.  All  the  Justices 
concur,  except  KANE,  J,  absent,  and  not 
participating. 

(64  OU.  173> 
WADE  V.  HALL   et  aL     (No.   6982.) 
(Supreme  Court  of  Oklahoma.     July  10,  1917.> 
(ayllabus  6y  the  Court.) 

1.  Biixs  ANn  Notes  ®=»457— Judgment  «=» 
23J5—AcrnoN8— Parties. 

In  an  action  against  the  payor  on  a  prom- 
issory note,  the  payee  may  be  joined  as  plaintiff 
with  another  party  who  is  also  beneficially  in- 
terested in  the  action.  Where,  after  the  institu- 
tion of  the  action,  the  payee  transfers  all  its 
interest  in  the  note  to  its  coplaintiff,  judgment 
may  be  rendered  in  the  name  of  the  plaintiff 
solelventitled  to  the  fruits  of  the  litigation  (cit- 
ing Words  &  Phrases.  Second  Series,  p.  132, 
Real  Party  in  Interest). 

[Ed.  Nota— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {J  1381,  1^-1423;  Jndg- 
ment  Cent  Dig.  $$  414,  429.] 

2.  Br^LS  AND  Notes  €=9430— Dischabqe. 

A  note  is  not  discharged  by  the  acceptance 
of  a  new  note  in  payment  thereof,  where  the 
new  note  proves  invalid. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  iS  1251-1256.] 

Error  from  District  Court  Payne  County; 
A.  H.  Huston,  Judge. 

Action  by  the  Planters'  State  Bank  of  Rip- 
ley and  another  against  Jay  Wade.  There 
was  a  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

Reeoe  &  Gmbbs,  of  Stillwater,  for  plaintiff 
in  error.  Chester  H.  Lowry,  of  Stillwater, 
and  M.  C.  Atchls<»i,  of  Los  Angeles,  CaL,  for 
defendants  in  error. 

RAIKET,  J.  This  action  was  Instituted  In 
the  dls<,rlct  court  of  Payne  county,  Okl.,  by 
the  Planters'  State  Bank  of  Ripley,  and  J. 
M.  Hall,  against  Jay  Wade  and  Wm.  Scott, 
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on  a  promissory  note  In  favor  of  the  Planters' 
State  Bank  of  Ripley,  Okl.,  In  the  sum  of  $5,- 
086.67,  alleged  to  have  been  executed  by  Jay 
"Wade,  and  for  the  foreclosure  of  a  mortgnge 
on  certain  chattels  given  as  security  tberefor. 
Scott  was  alleged  to  be  In  possession  of  some 
of  the  chattels.  The  defendant  Wade  an- 
swered and  set  up  nine  separate  defenses  to 
the  action,  and  filed  a  cross-petition  wherein 
he  aske<}  for  Judgment  for  the  cancellation  of 
the '  notes  and  mortgage.  During  the  trial 
the  Planters'  State  Bank  disclaimed,  and 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff Hall,  and  against  the  defendant  Wade. 
From  this  judgment  Wade  appealed  to  this 
court.  Parties  will  be  denominated  as  in  the 
trial  court 

Counsel  for  Wade,  in  his  brief,  states  that 
be  rests  his  case  on  two  propositions: 

First.  "That  the  record  shows  no  interest  in 
the  defendants  in  error." 

Second.  'That  the  note  was  legally  discharged 
prior  to  the  institntion  of  the  suit,  aD<1  there- 
fore plkintiff  was  not  entitled  to  recover." 

The  facts  necessary  for  a  determination  of 
the  appeal  are  substantially  as  follows: 

The  defendant  Jay  Wade  was  engaged  In 
the  business  of  buying  and  selling  cattle  and 
other  live  stock.  The  plaintiff  bank  advanced 
him  money  with  which  to  purchase  the  stock, 
and  as  sales  of  the  stock  were  made  remit- 
tances would  be  sent  to  the  bank.  In  many 
instances  the  proceeds  of  the  sales,  and  in 
others  a  part  of  the  proceeds,  were  applied 
by  the  bank  on  the  indebtedness  due  it  by 
Wade.  These  transactions  continued  for 
BOine  time,  until  an  account  was  Anally  stat- 
ed aa  a  result  of  which  Wade  executed  his 
note  to  the  bank  in  the  sum  of  ^,862,  which 
note  was  secured  by  a  mortgage  on  certain 
live  stock.  Subsequent  to  the  execution  of 
the  note,  certain  officers  of  the  bank  procured 
the  arrest  of  Wade  on  the  charge  of  disposing 
of  a  number  of  the  cattle  covered  by  the 
mortgage.  While  Jay  Wade  was  under  ar- 
rest, the  bank  procured  the  execution  of  a 
new  note  by  Sanford  Wade,  Elizabeth  Wade, 
and  liee  Wade,  father,  mother,  and  brother, 
respectively,  of  Jay  Wade,  which  note  was  se- 
cured by  a  mortgage  on  the  homestead  of 
EllEabeth  Wade.  Jay  Wade  was  then  releas- 
ed, and  some  time  later  his  note  was  handed 
to  him  stamped  paid  as  of  January  18,  1912. 
Thereafter  suit  was  instituted  against  San- 
ford Wade,  Elizabeth  Wade^  and  Lee  Wade 
<m  the  new  note,  in  which  action  it  was  al- 
leged by  them,  as  a  defense,  that  said  note 
was  procured  by  fraud  and  duress.  Judg- 
ment in  that  action  was  In  favor  of  the  de- 
fendants, and  the  note  and  mortgage  execut- 
ed by  them  was  canceled.  Jay  Wade  does 
not  appear  to  have  signed  the  new  note,  and 
was  not  a  party  to  the  suit  thereon. 

Prior  to  the  trial  of  the  case  on  the  new 
note,  the  majority  of  the  stockholders  of  the 
Planters'  State  Bank  of  lUpIey  sold  their 
stock  In  said  bank,  and  the  plaintiff  J.  M. 
Hall,  who  owned  60  per  cent  of  the  stodc, 
t66P,-46 


guaranteed  by  contract  the  payment  of  cer- 
tain notes,  among  which  was  the  Sanford 
Wade  note.  The  collection  of  said  note  fail- 
ing, the  bank  an  Hall  Instituted  the  instant 
action  against  Jay  Wade  and  Wm.  Scott 
After  this  case  was  flled,  but  before  it  was 
tried.  Hall,  by  another  contract,  became  the 
sole  owner  of  the  Indebtedness  represented 
by  the  Jay  Wade  note. 

Among  other  defenses,  Jay  Wade  contend- 
ed that  at  the  time  of  the  execution  of  his 
note  to  the  bank  he  was  not  indebted  to  the 
bank.  The  district  court  appointed  a  referee, 
for  an  examination  of  the  accounts  of  the 
bank,  and  the  referee,  after  a  hearing  found 
that  he  was  indebted  to  the  bank,  at  the 
time  of  the  execution  of  the  note,  in  the  sum 
represented  by  the  note,  less  a  credit  of  about 
$70. 

Objections  were  flled  to  the  report  of  the 
referee,  but  at  the  trial  were  expressly  waiv- 
ed by  counsel  for  Wade. 

While  there  is  some  conflict  in  the  eridence; 
the  above  are,  in  substance,  the  material 
facts  established  by  the  record.  So  the  ques- 
tions presented  for  our  determination  are  as 
follows: 

First  Did  the  Planters'  State  Bank  and  J. 
M.  Hall  have  such  an  interest  in  the  Jay 
Wade  note  as  to  entitle  them  to  Jointly  in- 
stitute this  action  as  plaintiffs,  and  did  J. 
M.  Hall  have  such  an  interest  in  the  action 
at  the  time  of  Judgment  to  authorize  the 
court  to  render  Judgment  in  bis  name  only 
for  the  amount  due  on  the  note? 

Second.  Was  the  Indebtedness  represented 
by  the  Jay  Wade  note  disdiarged  by  SanfotHl 
Wade,  Elizabeth  Wade,  and  Lee  Wade  exe- 
cuting a  new  note  and  the  bank  delivering 
the  original  or  first  note  to  Jay  Wade? 

[1]  It  is  urged  by  plaintiff  in  error  that  the 
action  was  not  Instituted  or  prosecuted  in  the 
name  of  the  real  party  in  interest  as  prorid- 
ed  by  section  4169,  Rev.  Laws  of  OkUihoma 
1910.  We  do  not  flnd  that  this  precise  ques- 
tion has  ever  been  decided  by  this  court  but 
we  believe  the  questions  involved  in  the  case 
of  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Bankers' 
Naticmal  Bank,  S2  Okl.  290, 122  Pac.  499,  and 
Walburn  et  al.  v.  Chenault  43  Kan.  352,  23 
Pac.  657,  are  analogous. 

Section  4683,  Rev.  Laws  of  Oklalioma  1910, 
prorides. 

"An  executor,  administrator,  guardian,  trus- 
tee of  an  express  trust  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,  or  a  person  expressly  au- 
thorized bj  statute,  may  bring  an  action  without 
joining  with  him  the  person  for  whoso  benefit 
it  is  prosecuted." 

This  statute  was  taken  from  Kansas,  and 
before  it  was  adopted  here  it  was  construed 
by  the  Supreme  Court  of  that  state  in  the 
case  of  Walburn  et  aL  v.  Chenault  supra, 
wherein  it  was  held  that  the  assignee  of  a 
Judgment  against  a  railroad  company  could 
sue  thereon  In  bis  own  name,  uot\vitlistai.dlug 
that  a  beneficial  Interest  was  reserve4  to  a 
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tUrd  person.  In  the  case  of  Williams  v. 
Norton  et  al.,  3  Kan.  295,  It  was  held  that 
a  person  with  a  beneficial  Interest  In  the  pro- 
ceeds of  a  note,  that  had  been  assigned  to 
him  with  an  understanding  that  he  was  to 
receive  the  money  on  It,  was  the  real  party 
in  interest  within  the  meaning  of  the  Kan- 
sas Code,  and  that  be  might  sue  in  his  own 
name.  See,  also,  Allen  v.  Brown,  44  N.  Y. 
228,  and  Pom.  Rem.  {  132,  and  Bierce  v. 
State  Nat.  Bank  of  Memphis,  Tenn.,  25  Okl. 
44,  105  Fac.  195. 

In  the  instant  case  contracts  had  been  en- 
tered into  between  Hall  and  the  Planters' 
State  Bank.  We  deem  it  unnecessary  to  set 
out  at  length  the  terms  of  these  contracts, 
but  one  of  the  contracts  expressly  providetl 
in  effect  that  Hall  was  to  receive  the  proceeds 
of  the  Judgment  obtained,  that  the  bank  was 
to  assist  in  the  prosecution  of  the  suit  and 
was  to  be  saved  harmless  to  the  extent  of 
60  per  cent,  of  the  face  of  the  note,  said  60 
per  cent,  representing  the  proportion  of  the 
stock  theretofore  owned  and  sold  by  Hall. 
By  the  terms  of  a  subsequent  contract  ex- 
ecnted  during  the  pendency  of  this  action, 
Hall  became  the  sole  beneficiary  of  the  action. 

It  is  true  that  during  the  progress  of  the 
trial  the  bank,  in  the  disclaimer  signed  by  its 
new  pre^dent,  stated  that  it  had  no  Interest 
in  the  controversy  at  the  time  of  the  institu- 
tion of  the  suit,  and  there  is  also  some  testi- 
mony to  the  effect  that  Hall  did  not  become 
Interested  in  the  proceeds  of  the  note  until 
some  time  after  the  suit  was  instituted.  Tak- 
ing such  testimony  as  a  premise,  counsel  for 
defendant  argues  that  the  bank  had  no  inter- 
est in  the  action  at  the  time  of  the  suit; 
that  Hall  did  not  acquire  any  Interest  there- 
in until  after  the  suit  was  Instituted  and 
was  then  the  sole  and  only  Interested  party ; 
that,  since  neither  of  the  plaintiffs  had  any 
interest  In  the  controversy  at  the  time  the 
action  was  instituted,  it  was  therefore  not 
prosecuted  in  the  name  of  the  real  party  in 
interest  We  cannot  agree  with  this  conten 
tion.  To  do  this  we  would  have  to  take  Iso- 
lated parts  of  the  testimony  most  favorable 
to  the  defendant  and  base  our  decision  solely 
upon  such  isolated  parts.  The  great  weight 
of  the  evidence  is  as  we  have  heretofore  stat- 
ed it,  and  we  think  it  is  clear  that  the  Plant- 
ers' State  Bank  and  Hall  each  had  such  an 
interest  in  the  controversy  at  the  time  of  the 
institution  of  the  suit  as  to  entitle  them  to 
bring  the  action.  At  said  time  Hall  was  ben- 
eficially interested  In  60  per  cent,  of  the  pro- 
ceeds and  the  bank  In  40  per  cent. 

Under  our  Code,  who  is  the  real  party  in 
Interest?  In  Words  and  Phrases,  Second 
Series,  p.  132,  it  is  said: 

"The  test  of  whether  one  is  the  real  party  in 
suit  is:  Does  he  satisfy  the  call  for  the  person 
•who  has  the  right  to  control  and  receive  the 
fruits  of  the  litiKation?  The  rule  is  stated  in 
a  recent  ably  written  work  thus :  'The  real  par- 
ty in  interest,  within  the  meaning  of  this  pro- 
vision of  the  Code,  is  the  person  who  will  be 


entitled  to  the  benefits  of  the  action  if  success- 
ful ;  one  who  is  actually  and  substantially  in- 
terested in  the  subject-matter,  as  distinguished 
from  one  who  has  only  a  nominal,  formal  or 
technical  interest  in  or  connected  with  it.' 
Gross  V.  Hackert,  120  Wis.  314,  97  N.  W.  952." 

Since  the  bank  and  Hall  were  each  sub- 
stantially interested  in  the  fruits  of  the  lit- 
igation, It  was  proper  for  the  action  to  be 
jointly  instituted  by  them.  See,  al^,  Jack- 
son et  al.  V.  McGilbray,  46  Okl.  208,  148  Pac 
703. 

After  the  institution  of  the  action,  and  at 
the  time  of  trial  In  the  district  court.  Hall, 
under  the  terms  of  the  contracts  with  the 
bank,  was  the  sole  party  to  be  benefited  by 
the  action,  and  we  do  not  understand  how 
Jay  Wade  was  prejudiced  in  making  a  de- 
fense by  the  disclaimer  of  the  bank  and  the 
rendition  of  the  judgment  in  favor  of  Hall. 
In  this  view  we  are  supported  hy  Corpus 
Juris,  vol.  8,  p.  822,  wherein  it  is  said: 

"The  holder  of  the  legal  title  may  sue,  al- 
though not  the  full  owner,  if  the  maker  is  not 
thereby  prejudiced  in  bis  defense.  Especially  is 
this  so  where  such  suit  is  at  the  request,  or 
with  the  consent,  of  the  owner,  as  well  as  for 
his  benefit,  or  where  originally  brought  without 
his  knowleidge  and  subsequently  adopted  by  him. 
1116  holder  of  the  legal  title  may  sue  although 
he  has  no  beneficial  interest  in  the  instrument, 
as  where  the  third  person  is  entitled  to  the  pro- 
ceeds, or  holds  the  equitable  title.  Defendant 
cannot  question  plaintiffs  title  except  on  the 
ground  of  bad  faith  in  plaintiff  or  prejudice  to 
defendant's  rights." 

This  same  question  has  been  very  tfaor- 
onghly  considered  by  the  Supreme  Court  of 
Kansas.  In  the  case  of  Stewart  v.  Price,  64 
Kan.  191,  67  Pac.  553,  64  I<.  R.  A.  581,  the 
Supreme  Court  of  that  state,  in  an  opinion  by 
a  bare  majority  of  the  court,  held  that  a 
person  to  whom  had  been  assigned  In  writing 
an  Itemized  account  was  not  the  real  party  in 
interest  and  could  not  maintain  an  action 
thereon  In  his  own  name  where  it  was  shown 
that  by  a  contemporaneous  oral  agreement 
be  bad  agreed  to  pay  the  full  amount  there- 
of when  collected  to  his  assignor.  Justices 
Greene,  Johnston,  and  Cunningham  disagreed 
with  the  majority  opinion,  and  the  question 
is  ably  discussed  by  Justice  Greene  In  his  dis- 
senting opinion.  The  opinion  of  the  court 
seems  to  be  in  conflict  with  the  earlier  Kan- 
sas decisions,  and  was  subsequently  overruled 
by  the  same  court  in  the  case  of  Manley  v. 
Park,  68  Kan.  400.  T5  Pac.  557,  66  L.  R.  A. 
967,  1  Ann.  Cas.  832.  We  think  the  better 
and  sounder  rule  is  therein  announced.  We 
quote  from  the  opinion  as  follows: 

"We  are  asked  to  hold,  upon  the  authority  of 
Stewart  V.  Price,  64  Kan.  191,  67  Pac.  553, 
64  L.  R.  A.  581,  that  under  these  circumstances 
he  was  not  the  real  party  in  interest,  and  could 
not  maintain  the  action.  That  case  was  decided 
by  a  divided  court,  three  justices  dissenting. 
The  two  conflicting  views  involved  were  there 
fully  discussed,  the  authorities  in  support  of 
each  being  reviewed.  There  was  no  difference 
of  opinion  on  the  proposition  that  the  conclu- 
sion reached  was  at  variance  with  the  weight  of 
authority,  and  in  conflict  with  earUer  Kansax 
decisions.    For  reasons  therein  stated,  we  now 
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believe  that  the  law  should  then  have  been  de- 
clared In  accordance  with  Uie  minority  opinion, 
and  that  it  is  better  to  nuike  snch  declaration  at 
this  time,  than  to  confirm  that  case  as  an  author- 
itative precedent.  When  the  owner  of  a  note, 
for  reasons  satisfactory  to  himself,  assigns  it  to 
another,  thereby  vesting  in  him  the  fuU  legal 
title,  the  assignee  becomes,  so  far  as  the  dd>tor 
is  concerned,  the  real  party  in  interest.  The 
ori^nal  owner  is  still  the  person  to  be  finally 
benefited  by  the  litigation;  but  bis  legal  demand 
is  no  longer  against  the  maker  of  the  note,  but 
against  tLe  person  to  whom  he  has  assigned  it. 
When  the  obligor  is  sued  by  such  assignee  (no 
claim  as  innocent  purchaser  being  involved),  he 
can  make  any  defense  he  could  have  made  against 
the  assignor;  he  is  fully  protected  against  an- 
other action;  and  in  no  way  is  it  a  matter  of 
the  slightest  concern  to  him  what  arrange- 
ment between  the  plaintiff  and  the  original 
creditor  occasioned  the  assignment.  This  being 
true,  it  would  be  a  sacrifice  of  substance  to  form 
to  permit  the  defendant  to  defeat  the  action  by 
showing  a  failure  of  consideration  for  the  trans- 
fer, or  that  the  plaintiff  was  bound  to  account 
to  his  assignor  for  a  part  or  all  of  the  proceeds. 
We  hold  that  the  objection  to  the  judgment 
urged  on  the  ground  that  plaintiff  was  not  the 
real  party  in  interest  is  untenable." 

This  leads  ns  to  a  consideration  of  the 
effect  of  the  taking  of  the  new  note  and  mort- 
gage from  the  father,  mother,  and  brother  of 
Jay  Wade,  and  the  delivery  of  the  old  note 
to  Jay  Wade.  This  note  was  produced  at  the 
trial  by  Jay  Wade  and  was  offered  In  evi- 
dence by  the  plaintiffs.  Counsel  for  Wade 
contends  that  whether  you  call  the  relin- 
quishment of  the  first  note  to  Wade  a  re- 
lease, gift,  or  discharge  la  immaterial,  for  he 
says  It  was  fully  and  completely  executed, 
and  therefore  was  a  legal  discharge.  While 
■we  agree  that  ordinarily  the  intentional  can- 
cellation of  a  note  by  the  holder  operates  as 
a  discharge  of  the  instrument,  yet  this  is  not 
true  where  the  note  executed  by  a  third  per- 
son In  satisfaction  of  the  first  note  Is  not 
unconditionally  accepted  by  the  payee  of  the 
first  note.  The  acceptance  of  a  second  note 
will  not  have  this  effect  unless  it  appears 
that  such  was  the  agreement  or  Intention  of 
the  parties,  even  though  the  first  note  may  be 
surrendered.  It  has  also  been  held  that  the 
surrender  of  a  note  and  the  acceptance  of  a 
new  note  in  payment  without  knowledge  that 
the  new  note  Is  a  forgery  does  not  discharge 
the  original  note.  Lovinger  v.  Madison  First 
Nat.  Bank,  81  Ind.  354;  Allen  v.  Sharpe,  37 
Ind.  6T,  10  Am.  Rep.  80. 

[2]  And  an  obligation  cannot  be  paid  and 
satisfied  by  a  new  promise  of  a  debtor  which 
is  unfulfilled  and  which  he  can  avoid  at  his 
pleasure.  Central  City  Bank  v.  Dana,  82 
Barb.  (N.  Y.)  296.  Neither  is  a  note  dis- 
charged by  the  acceptance  of  a  new  note  in 
payment  thereof  where  the  new  note  proves 
Invalid.    7  Cyc.  1013. 

In  the  case  at  bar  the  plaintiff  in  error  did 
not  procure,  and  claims  he  did  not  assent  to, 
the  giving  of  the  new  note  in  satisfaction  of 
the  one  that  he  had  executed  to  the  bank  in 
payment  of  tals  indebtedness  to  the  bank; 


nor  is  there  any  evidence  that  the  new  note 
failed  by  reason  of  any  act  of  his,  but  under 
the  facts  of  this  case  we  do  not  consider  this 
Important 

Jay  Wade,  as  found  by  the  referee  and  the 
court,  was  indebted  to  the  bank  In  the  sum 
represented  by  the  Judgment,  and  his  note 
was  evidence  of  this  indebtedness.  And  al- 
though a  new  note  was  taken  from  his  rela- 
tives as  additional  security  for  the  same  In- 
debtedness, which  note  afterwards  failed,  and 
although  the  bank  surrendered  to  Wade  the 
original  note  executed  by  him,  we  do  not 
think  that  the  taking  of  the  new  note  and  the 
surrender  of  the  old  note  operated  as  a  dis- 
charge of  the  Indebtedness.  The  chattel 
mortgage  that  was  given  by  Jay  Wade  as 
security  for  his  Indebtedness  had  never  been 
released  by  the  bank,  which  fact  tends  to 
show  that  the  bank  did  not  Intend  to  dis- 
charge him.  It  seems  to  as  that  it  would  be 
a  miscarriage  of  Justice  for  us  to  permit  Mr. 
Wade  to  defeat  his  honest  obligations  because 
the  defendants  In  error  unsuccessfully  at- 
tempted to  collect  the  Indebtedness'  from 
members  of  his  family.  If,  in  fact,  the  sec- 
ond note  and  mortgage  were  stecured  by  fraud 
or  duress,  the  court  undoubtedly  did  right 
in  canceling  them  In  the  suit  thereon.  But 
Jay  Wade  was  not  a  party  to  that  action, 
and  we  do  not  believe  it  would  be  just  to 
deny  the  bank  or  its  assignee  the  right  to 
collect  the  debt  rightfully  owing  by  Wade, 
even  though  this  bank  had  wrongfully  tried 
to  collect  the  debt  from  other  parties. 

The  Judgment  Is  therefore  afllrmed.  All 
the  Justices  concur,  except  KANE,  J.,  absent. 


REISER  V.  JOHNSTON.     (No.  6387.) 

(Supreme  Court  of  Oklahoma.     July  10,  1017.) 

(Si/llalut  hy  the  Court.) 

1.  Pabtnkkship  «=»10S— Actions— Account- 

IWG. 

One  partner  to  a  partnership  agreement  in- 
volving a  single  transaction  may  maintain  an 
action  against  his  copartner  for  his  share  of  the 
profits  or  to  recover  from  his  copartner.s  his 
pro  rata  share  of  the  losses  without  the  neces- 
sity of  a  formal  accounting  by  a  court  of  equity. 
[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §§  157-158,  ICO,  162-166.] 

2.  Pabtnkbship  «=3l48  —  Pabtneks  —  Pow- 
er of. 

A  majority  of  partners,  to  such  partnership 
may  compromise  a  suit  against  the  partnership 
in  good  faith  after  notice  to  all  the  partners,  hy 
disposing  in  said  compromise  of  all  the  assets 
belonging  to  the  partnership,  the  subject-mat- 
ter of  the  litigation,  and  thus  bind  all  the  part- 
ners to  the  partnership  by  such  action. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  238.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Judge. 

Action  by  Jennie  McDlvrltt  against  J.  I>. 
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Reiser  and  Geo.  McKinnis,  to  which  Wlllard 
Johnston  was  made  a  defendant.  Johnston 
filed  a  cross-petition  praying  for  Judgment 
against  Reiser.  There  was  a  judgment 
against  Reiser,  and  he  brings  error.  Af- 
firmed. 

Edward  Howell  and  W.  N.  Maben,  both  of 
Shawnee,  for  plaintiff  in  error.  B.  O.  Stan- 
ard,  J.  H.  Wahl,  and  C.  H.  Ennis,  all  of 
Shawnee,  for  defendant  in  error. 

WEST,  a  Jennie  McDirrltt  filed  a  suit 
In  the  superior  court  of  Pottawatomie  county 
against  J.  L.  Reiser,  plaintiff  in  error,  and 
Geo.  McKinnis,  to  recover  $8,!K)0  and  interest, 
tlie  balance  of  the  purcha&e  price  of  a  tract 
of  land  upon  which  $4,000  had  been  paid. 
Plaintiff  in  error,  defendant  in  the  original 
suit,  answered  that  he  had  made  the  contract 
sued  upon,  but  that  the  same  was  for  the 
use  and  benefit  of  himself,  Geo.  McKinnis, 
and  one  Wlllard  Johnston,  and  attached  to 
Ills  answer  a  partnership  agreement  entered 
into  between  plaintiff  in  error,  Geo.  McKin- 
nis, and  Willard  Johnston,  relative  to  the 
purchase  of  the.  tract  of  land  Involved  In  the 
suit,  whidi  agreement  disclosed  that  Johns- 
ton was  to  fumlfih  the  money  to  buy  the 
tract  of  land,  and  that  Reiser,  McKinnis,  and 
Johnston  were  to  stiare  equally  in  the  profits 
and  losses  in  tliis  particular  real  estate  ven- 
ture, and  asked  in  his  answer  to  have  Johns- 
ton, whom  he  alleged  was  primarily  liable, 
made  a  party  defendant,  and  thereupon  Johns- 
ton was  made  a  party  defendant  Before 
answer  day  for  Johnston,  Johnston  and  Mc- 
Kinnis endeavored  to  have  a  meeting  of  the 
three  defendants  who  were  parties  to  the 
partnership  agreement  pleaded  by  the  plain- 
tiff in  error,  to  adjust  the  suit  against  them  by 
plaintiff,  Jennie  McDlwltt.  Reiser  refused 
to  attend  these  meetings,  being  notified  first 
orally  and  next  by  written  notice.  Johnston 
and  McKinnis  determined  to  settle  the  suit 
brought  by  Jennie  McDiwltt  by  turning  back 
to  her  the  land  in  controversy  in  considera- 
tion of  the  balance  due  thereon,  agreeing  to 
lose  the  $4,000,  the  initial  payment  There- 
up<Hi  Johnston  filed  answer  and  cross-peti- 
tion, alleging  in  his  answer  the  fact  of  the 
compromise  of  the  original  suit  and  in  bis 
cross-petition  asked  for  Judgment  against  J. 
Lk  Reiser,  liis  codefendant,  for  his  pro  rata 
share  of  the  lo^s  incurred  in  this  real  estate 
transaction,  which  was  one-third  of  the  $4,- 
000,  the  initial  cash  payment  with  interest 
thereon.  To  this  cross-petition,  J.  Ij.  Reiser, 
plaintiff  in  error,  filed  answer.  The  cause 
was  then  transferred  to  the  district  court  of 
Pottawatomie  county,  where  it  went  to  trial 
to  a  Jury.  The  answer  of  plaintiff  In  error 
to  defendant's  cross-petition  denied  all  lia- 
bility to  plaintiff,  and  further  that  plaintiff 
had  failed  to  carry  out  the  original  agree- 
ment in  making  the  deferred  payment  on  the 
land,  and  on  account  thereof  defendant  was 


not  liable,  and  further  that  defendant  had 
not  agreed  to  the  settlement  with  Jennie  Mo- 
IMvvltt,  plaintiff  in  the  original  suit  and 
that  the  court  was  without  Jurisdiction  to  de- 
termine the  controversy  between  plaintiff  ib 
error  and  defendant  in  error. 

At  the  conclusion  of  the  evidence  offered 
by  defendant  in  error,  plaintiff  In  error  in- 
terposed the  following  demurrer  to  the  evl- 
dence: 

"Mr.  Howdl:  Comes  now  the  defendant  J. 
L.  Reiser,  and  demurs  to  the  evidence  of  the 
plaintiff  for  the  reason  the  evidence  is  insuffi- 
cient and  falls  to  show  any  cause  or  right  of  ac- 
tion in  the  said  Willard  Johnston  against  the 
defendant  J.  !>.  Reiser,  and  for  the  further  rea- 
son if  the  said  Johnston  has  any  right  of  ac- 
tion the  same  hag  not  accrued  for  the  reason 
that  no  action  has  ever  been  filed  to  dissolve  the 
partnership  and  no  dissolution  of  said  partner- 
ship has  been  had,  and  for  the  farther  reason 
that  no  agreement  of  all  the  parties  to  said  part- 
nership has  ever  been  had  as  to  the  complete 
and  final  determination  of  the  equities  and 
rights  of  the  partners  under  the  contract  suffi- 
cient for  the  purpose  of  forming  a  basis  of  an 
action  by  ono  partner  against  another." 

Wliich  demurrer  was  by  the  court  overrul- 
ed. Plaintiff  in  error  excepted  and  elected 
to  stand  on  his  demurrer  to  the  evidence,  and 
thereupon  the  court  instructed  the  Jury  to 
return  a  verdict  in  favor  of  defendant  In  er- 
ror, and  the  action  of  the  trial  court  in  re- 
fusing to  sustain  the  demurrer  to  the  evi- 
dence is  brought  here  for  review. 

The  issues  t>eing  raised  by  a  demurrer  to  the 
evidence,  the  demurrer  admits  all  of  the 
facts  which  the  evidence  tended  to  prove  and 
every  reasonable  deduction  tliat  might  be 
drawn  therefrom  considered  in  the  light  most 
favorable  to  defendant  in  error,  and,  if  the 
evidence  so  considered  is  sufficient  to  sus- 
tain the  Judgment  of  defendant  in  error,  then 
the  demurrer  was  properly  overruled.  The 
evidence  tended  to  show  that  the  defendant 
in  error  was  to  ftarnlsh  the  money  to  pay  for 
the  McDewltt  land,  that  he  did  furnish  the 
$4,000,  which  was  the  Initial  payment  but 
failed  to  make  the  second  payment— $8,500. 
The  evidence  tended  to  show  further  that  the 
defendant  in  error  had  been  released  by  all 
of  his  codefendants'  in  the  original  suit,  who 
were  his  partners  in  this  real  estate  trans- 
action from  making  this  payment;  and  tliat 
the  plaintiff  in  error.  Reiser,  had  failed  and 
refused  to  meet  with  Us  copartners  In  their 
efforts  to  adjust  the  McDiwltt  suit;  and  that 
they  compromised  said  suit  In  good  faith  and 
highly  advantageous  to  the  defendants  in 
said  suit 

[1]  The  Issues  as  presented  and  argued  by 
plaintiff  in  error  are  as  follows:  First,  can 
one  partner  maintain  an  action  against  anoth- 
er partner  for  his  share  of  the  profits  and  to 
compel  another  partner  to  make  good  his  pro 
rata  share  of  the  losses  of  a  single  partner- 
ship transaction  without  the  necessity  of  a 
formal  accounting  by  a  court  of  equity  T  Sec- 
ond, can  a  majority  of  the  members  of  a  part- 
nership make  disposition  of  the  partnership 
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pr<^>«rty  as  was  done  In  this  case,  and  thus 
bind  all  of  tbe  partners  to  the  partnership 
asreement? 

In  case  of  Pettlnglll  v.  A.  Jones,  reported  In 
2S  Kan.  749,  the  second  paragraph  of  the 
syllalMis  Is  as  follows: 

"2,  Partnerthip  in  a  Sinffle  Trantaction ; 
J*roo*»ce.— While  an  action  of  accounting  is  the 
ordinary  one  for  settling  the  affairs  of  a  part- 
nership, yet  where  the  partnership  is  simply  a 
joint  venture  in  a  single  transaction,  and  the 
petition  alleges  the  partnership,  its  close,  the 
profits  of  such  ventare,  and  that  defendant  has 
received  and  appropriated  the  entire  amount 
thereof,  and  prays  judgment  for  plaintifrs  share, 
and  the  answer  denies  generally,  and  claims 
that  tlie  transaction  was  not  a  partnership  bat 
an  individual  matter,  and  upon  these  pleadings 
the  parties  without  objection  go  to  trial  before 
A  jury,  held,  that  the'  court  did  not  err  in  re- 
fusing to  Instruct  the  jury  that  the  plaintiff 
conld  not  recover  nnless  there  had  been  an  ac- 
counting between  the  parties." 

In  the  body  of  the  opinion  the  court  used 
the  following  langaage: 

"Where  there  is  but  a  single  partnership  trans- 
action, one  joint  venture,  which  is  fully  dosed, 
we  think  one  partner  may  maintain  an  action 
acainst  the  other  for  his  share  of  the  profits 
«t  that  single  transaction,  and  that  in  such  a 
case  there  is  no  necessity  of  a  formal  account- 
ing between  parties.  Sikes  v.  Work,  6  Gray 
[Mass.]  433;  Wheeler  v.  Arnold,  30  Mich.  304." 

In  30  Cyc.  p.  464,  the  following  langaage 
la  nsed: 

"When  a  partnership  is  limited  to  a  single 
Tcntnre  not  involving  a  partnership  account,  or 
when  but  a  single  item  remains  unadjusted,  or 
-when  the  parties  have  partitioned  the  firm  prop- 
erty among  them,  an  action  of  law  will  lie,  and 
an  accounting  in  equity  is  unnecessary." 

And  so  we  hold  In  the  Instant  case  that  de- 
fendant in  error,  Johnston,  could  maintain 
an  action  at  law  on  his  cross-petltlon  against 
plaintiff  In  ^rror,  J.  L.  Reiser,  one  of  his  co- 
defendants,  to  compel  him  to  make  good  his 
pro  rata  share  of  the  loss  of  this  single  part- 
nership transaction,  and  this  without  the 
necessity  of  a  formal  accounting  by  a  court 
of  equity. 

[2]  The  next  question  presented  is  whether 
or  not  a  majority  of  the  members  of  a  part- 
nership can  make  disposition  of  the  partner- 
ship property,  as  was  done  In  this  case,  and 
thus  bind  all  the  partners  to  the  partnership. 

Section  4446,  Rev.  Lews  of  Oklahoma,  pro- 
vides : 

"Unless  otherwise  expressly  stipulated,  the  de- 
cision of  the  majority  of  •  •  •  a  general 
partnership  binds  it  In  the  conduct  of  its  busi- 
ness." 

The  above  statute  was  construed  by  the 
Supreme  Court  of  the  territory  of  Oklahoma 
In  case  of  WUllams  v.  Kemper,  4  Okl.  146, 
43  Pac.  1148,  in  the  following  language: 

"The  partners  who  joined  in  the  deed  had  pow- 
er to  convey  the  interest  of  tho  firm  in  the  real 
estate  in  question,  as  it  appears  from  the  finding 


that  the  real  estate  belonged  to  the  firm.  Sec- 
tion 3478,  Okl.  Stat.,  provides:  'The  property 
of  a  partnership  consists  of  all  that  is  contribut- 
ed to  the  common  stock  at  the  formation  of  the 
partnership,  and  all  that  ia  subsequently  ac- 
quired thereby.'  Section  3479:  'The  interest  of 
each  member  of  a  partnership  extends  to  every 
portion  of  its  property.'  Section  3489:  'Prop- 
erty, whether  real  or  personal,  acquired  with 
partnership  funds  is  presumed  to  be  a  partner- 
ship property.'  Section  3515:  'Unless  other- 
wise expressly  stipulated  the  decision  of  the 
majority  of  the  members  of  a  general  partner- 
ship binds  it  in  the  conduct  of  its  business.' 
Under  these  provisions  of  the  statate,  even  if 
Jackson  was  a  member  of  the  firm  at  the  time 
of  tho  assignment,  the  action  of  the  other  two 
partners  in  executing  the  trust  deed  would  bind 
the  firm  as  to  partnership  property." 

Counsel  for  defendant  contend  that  said 
act  and  the  construction  thereof  is  in  conflict 
with  section  4448,  which  is  as  follows: 

"Sec.  4448.  Limitationt  on  Authority  of  Part- 
ner».— A  partner,  as  such,  has  not  authority  to 
do  any  of  the  following  acts,  unless  his  copart- 
ners have  wholly  abandoned  the  business  to  him, 
or  are  incapable  of  acting:  First.  To  make  an 
assignment  of  the  partnership  property,  or  any 
portion  thereof,  to  a  creditor,  or  to  a  third  per- 
son in  trust  for  the  benefit  of  a  creditor,  or 
of  all  creditors ;  second,  to  dispose  of  the  good 
will  of  the  business;  third,  to  dispose  of  tho 
whole  of  the  partnership  property  at  once,  un- 
less it  consists  entirely  of  merchandise;  fourth, 
to  do  any  act  which  would  make  it  impossible 
to  carry  on  the  ordinary  business  of  the  part- 
nership; fifth,  to  confess  a  judgment:  sixth, 
to  submit  a  partnership  claim  to  arbitration; 
or,  seventh,  to  do  any  other  act  not  within  the 
scope  of  the  preceding  section." 

We  do  not  think  there  is  any  conflict  in  the 
statutes  above  quoted;  neither  do  we  think 
there  is  a  conflict  in  the  Williams  Case,  4 
Okl.  146,  43  Pac.  1148,  and  the  Thorp  Case^ 
12  Okl.  617,  73  Pac.  268. 

In  the  Williams  Case  the  court  held  that 
a  majority  of  the  partners  could  act,  and  in 
the  Thorp  Case  the  court  held  that  one  part- 
ner could  not  dispose  of  the  partnership  prop- 
erty owned  by  two  partners.  One  partner 
would  not  be  a  majority.  Besides,  in  the 
Instant  case  the  evidence  offered  by  the 
plaintiff  tended  to  show  that  the  defendant 
had  abandoned  this  partnership  business  by 
failing  and  refusing  to  attend  the  meetings 
of  the  partnership  after  having  been  notified 
so  to  do,  and  offering  no  excuse  for  his  fail- 
ure to  so  attend,  and  if  he  abandoned  the 
business  to  the  other  members  then  he  could 
not  complain  of  any  act  In  good  faith  of  his 
copartners  in  the  disposition  of  their  business 
or  the  compromising  of  said  suit  Walker 
v.  Yellow  Poplar  Lumber  Co.  (Ky.)  35  S.  W. 
272;   Story  on  Partnership  (7th  Ed.)  i  123. 

Finding  no  error,  judgment  of  the  lower 
court  Is  affirmed. 

PS)R  CURIAM.    Adopted  In  wIioI& 
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«4  Okl.  198) 

FIRST  NAT.  BANK  OP  HOBART  v.  HTJT- 

TON  et  al.    (No.  6555.) 

(Supreme  Conrt  of  Oklahoma.     May  15,  1917. 

On  Rehearing,  July  31, 1M7.) 

(Syllabus  hy  the  Court.) 

1.  U8UBT   «=»143   —    Payment    or   Ububy— 
RionTS  OF  Parties. 

Under  the  decided  cases,  a  distinction  is 
made  in  enforcing  the  penalty  prescribed  for 
"taking,  receiving,  resenring  or  charging"  usuri- 
ous interest  by  section  3,  art.  14,  of  the  state 
Constitution,  and  section  1005,  Rev.  Laws  1910, 
depending  upon  whether  or  not  the  usurious  in- 
terest has  been  paid.  If  the  usurious  interest 
has  been  paid,  it  can  only  be  recovered  in  a 
separate  action  brought  for  that  purpose  within 
two  years,  but  if  the  usury  has  been  contracte<l 
for  and  not  paid,  the  penalty  may  be  enforced 
in  the  action  to  recover  the  debt  hy  way  of  ofiE- 
set 

rEd.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §  434.] 

2.  UsuRT  <s=>101— Defenses— Set-Off. 

In  an  action  to  recover  the  amount  of  a 
promissory  note  and  to  foreclose  a  re.il  estate 
mortgage  given  to  secure  the  same,  where  the 
defense  is  the  payment  of  usurious  interest,  and 
a  forfeiture  of  all  interest  is  claimed,  and  the 
court  finds  that  usurious  interest  has  been  paid, 
and  that  all  interest  should  be  forfeited,  and 
allows  all  interest  payments  to  be  off-set  against 
the  debt,  held  error,  since  usurious  Interest 
paid  cannot  be  allowed  as  an  off-set  in  an  action 
on  the  debt,  and  must  be  recovered  in  a  separate 
action. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §i  23!J-240.1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Couit,  Kiowa  County; 
Jas.  B.  Tolbot,  Judge. 

Action  by  the  First  National  Bank  of 
Hobart,  a  corporation,  against  Robert  L. 
Hutton  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

li.  M.  Keys,  of  Hobart,  for  plaintiff  in  er- 
ror. Rummons  ft  Logan,  of  Hobart,  for  de- 
fendants in  error. 

GALBRAITH,  O.  The  plaintiff  In  error, 
the  FTrst  National  Bank  of  Hobart,  com- 
menced this  action  in  the  trial  court,  to  re- 
cover judgment  for  the  amount  of  a  promis- 
sory note  for  $463,  dated  July  1,  1010,  pay- 
able to  Its  order  on  July  1, 1911,  bearing  in- 
terest from  maturity  at  the  rate  of  10  per 
cent,  per  annum,  and  providing  for  the  pay- 
ment of  attorney's  fees  in  addition  to  the 
principal  and  Interest  in  case  of  suit  to  col- 
lect the  same,  and  signed  by  Robert  L.  Hut- 
ton  and  Laura  N.  Hutton.  It  was  also  sought 
to  foreclose  a  real  estate  mortgage  covering 
lots  4,  5,  and  6,  block  8,  in  the  town  of 
Roosevelt,  Kiowa  county,  given  by  the  mak- 
ers of  the  note  to  secure  the  same.  It  was 
alleged  in  the  petition  that  no  part  of  the 
note  bad  been  paid,  and  that  default  had 
been  made  in  the  mortgage.  Judgment  was 
prayed  for  the  amount  of  the  note.  Interest, 
and    attorney's   fees    and   cost,    and    for   a 


foreclosure  of  the  mortgage  and  a  sale  of  the 
mortgaged  property.  It  was  also  alleged 
that  the  Mangum  Wholesale  Grocery  Com- 
pany had  some  kind  of  lien  on  the  mortgaged 
property,  and  that  the  same  was  inferior  and 
subordinate  to  the  plaintiff's  lien  thereon. 
The  Buttons  admitted  the  execution  of  the 
note  and  mortgage,  but  denied  liability  on 
the  ground  that  usurious  interest  had  beoi 
contracted  for  and  paid  on  the  note,  and 
therefore  all  the  Interest  in  the  debt  had 
been  forfeited,  and  that  the  amount  of  pay- 
ments made,  if  credited  on  ,the  indebtedness, 
more  than  paid  the  same.  A  reply  was  filed, 
denying  that  any  usurious  interest  had  been 
contracted  for  or  paid  to  the  plaintiff.  A 
jury  was  waived,  and  the  cause  was  tried  to 
the  court,  the  court  finding  that  usurious  in- 
terest had  been  contracted  for  and  paid,  and 
that  all  the  Interest  on  the  debt  was  thereby 
forfeited,  and  that  the  payments  made  re- 
duced the  Indebtedness  to  the  sum  of  $34.07, 
for  which  amount,  and  an  attorney's  fee  of 
$50,  judgment  was  rendered  in  favor  of  the 
plaintiff  against  the  makers  of  the  note. 

The  court  also  found  that  there  had  been 
default  In  the  conditions  of  the  mortgage, 
and  decreed  a  foreclosure  thereon.  The 
court  also  found  that  the  lien  of  the  Mangum 
Wholesale  Grocery  Ompany  on  the  mort- 
gaged property  was  inferior  to  the  lien  of  the 
plaintiff,  and  was  subject  thereto.  The  cor- 
rectness of  this  judgment  is  brought  up  for 
review  by  petition  in  error  and  case-made. 

In  the  answer  the  execution  of  the  note 
and  mortgage  was  admitted,  but  liability  on 
the  same  was  denied.  It  was  alleged  that 
the  original  indebtedness  on  which  the  suit 
was  based  arose  In  this  manner:  That  on  the 
11th  day  of  April,  1903,  they  made  a  loan  of 
the  First  Bank  of  Roosenrelt,  a  state  banking 
corporation,  of  which  E.  F.  Dunlap,  the  pres- 
ident of  the  First  National  Bank  of  Hobart, 
the  plaintiff  in  error,  was  then  a  director; 
that  they  executed  a  note  for  $550,  and  re- 
ceived $517;  that  this  note  was  made  pay- 
able* to  B.  F.' Dunlap,  and  they  executed  a 
mortgage  on  the  lots  above  described  to  se- 
cure the  payment  of  the  same;  that  the  loan 
which  this  note  and  mortgage  covers  was 
made  by  the  First  Bank  of  Roosevelt,  and 
Dunlap  was  named  as  payee  on  the  note  for 
the  convenience  of  the  bank,  because  of  the 
real  estate  mortgage;  that  this  note  was 
due  October  10,  1903 ;  that  at  the  maturity 
of  that  note  they  were  unable  to  pay  it,  and 
In  order  to  secure  an  extension  of  time  they 
agreed  with  the  cashier  of  the  First  Bank  of 
Roosevelt  that  they  would  pay  interest  on 
this  $550  note  at  the  rate  of  2  per  cent  a 
month,  and  they  secured  an  extension  and 
paid  this  rate  of  Interest  until  October  24, 
1005,  and  i>ald  as  Interest  during  this  time 
on  the  note  the  sum  of  $264 ;  that  no  part  of 
this  sum  was  credited  on  the  not^,  but  it  was 
all  applied  in  the  payment  of  the  usurious 
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interest  agreed  to  be  paid  thereon;  that  on 
the  24th  day  of  October,  1905,  they  paid  $50 
on  the  principal  of  thel  note,  and  that  in  or- 
der to  secure  an  extension  on  the  balance 
due  on  the  note  they  agreed  with  the  cashier 
of  the  Roosevelt  Bank  to  pay  the!  Interest  at 
the  rate  of  18  per  cent  per  annum,  and  did 
pay  interest  on  the  principal  of  that  note  at 
that  rate  until  the day  of  December, 

1007,  and  that  the  payments  made  on  the 
usurious  lntere;st  during  that  period  up  to 
September,  1907,  amounted  to  $172.50;  that 
on  that  date  the  Roosevelt  Bank  was  sold, 
but  the  purchasers  refused  to  take  this  notcf 
and  mortgage,  and  on  account  thereof  the 
owners  of  the  bank,  B.  F.  Dunlap  and  his 
brother,  were  compelled  to  take  this  note 
with  other  papers  in  the  bank  that  were  re- 
jected by  the  purchaser,  and  that  about  that 
time  Dunlap  assigned  this  note  to  the  plain- 
tiCf  bank,  of  wlilch  he  was  then  president, 
and  that  th^  makers  of  the  note  entered 
into  an  agreement  with  the  plaintifT  that,  In 
consideration  of  an  efxtenslon  of  time  to  May, 

1008,  on  said  note  they  would  pay  interest 
thereon  at  the  rate  of  18  per  cent  per  an- 
num, and  that  they  did  pay  to  the  plaintiff 
as  interest  on  said  indebtedness  during  said 
period  the  sum  of  |60,  no  part  of  which  was 
applied  to  the  principal  debt;  that  at  the 
time  said  note  was  assigned  to  the  plaintiff 
the  payment  of  the  principal  and  usurious 
interest  made  by  the  makers  aggregated  the 
sum  of  $463.50,  leaving  a  balance  due  on 
said  note  the  sum  of  $63.50;  that  in  order 
to  secure  an  extension  of  time  and  to  pre- 
vent a  foreclosure  of  the  mortgage  the  mak- 
ers entered  into  an  agreement  with  the  plain- 
tiff to  extend  the  payment  of  said  $500  note 
from  April,  1908,  to  October  1,  1908,  and  that 
during  said  period  of  extension  they  paid  on 
said  Indebtedness  $175.68;  that  $58.33  of 
this  amount  was  applied  in  the  payment  of 
usurious  interest  and  $117.35  was  credited 
on  the  principal;  that  the  note  in  suit  rep- 
resents the  balance  due  <hi  the  $500  note  aft- 
er crediting  the  same  with  the  payments  and 
for  which  balance  a  renewal  note  was  exe- 
cuted; that  the  payments  made  on  said  in- 
debtedness aggregated  more  than  the  amount 
thereof;  and  that  all  interest  having  been 
forfeited  on  account  of  the  usurious  interest 
contracted  and  paid,  they  prayed  that  plain- 
tiff take  nothing  by  its  suit  and  that  they 
have  judgment  for  costs. 

A  reply  was  filed  in  which  the  plaintiff  de- 
nied that  any  usurious  interest  was  contract- 
ed for  or  paid,  and  denied  that  the  note  in 
suit  was  a  renewal  note,  but  alleged  that  it 
was  an  original  transaction,  whereby  a  loan 
was  made  to  the  Buttons  by  the  plaintiff  to 
take  up  the  note  wMch  they  owed  B.  F.  Dun- 
lap on  the  First  Bank  of  Roosevelt  debt  and 
that  this  plaintiff  had  no  knowledge  of  the 
usurious  character  of  the  several  contracts 
made  by  the  makers  of  the  note  with  the 
said  Dunlap  and  his  agents.  The  court 
found  that  the  several  notes  involved  in  this 
transaction  were  tainted  with  usury,  and 


tliat  the  note  in  suit  was  a  renewal  of  the 
prior  note,  and  was  subject  to  tlie  penalty 
prescribed  for  taking  and  charging  usurious 
interest  tliat  the  plaintiff  was  charged  with 
the  knowledge  of  its  president  and  that  the 
usury  had  been  contracted  for  and  paid  in 
connection  with  this  Indebtedness,  and  there- 
fore all  Interest  on  account  of  the  several 
notes  and  renewals  had  been  forfeited,  and 
aU  payments  made  as  interest  should  be 
credited  on  the  principal,  and  as  reduced  by 
the.se  payments  a  small  balance  remained  un- 
paid, for  which  judgment  was  rendered. 

The  findings  of  fact  made  by  the  court  in 
the  main  sustain  the  allegations  of  the  an- 
swer, and  these  findings  are  reasonably  sup- 
ported by  the  evidence,  but  the  judgment 
rendered  is  erroneous  for  the  reason  that  the 
law  was  not  correctly  aiq;>lled  to  the  facts 
found. 

[1,2]  The  penalty  prescribed  for  "taking, 
receiving,  reserving  or  charging"  usurious  in- 
terest, under  section  3,  art  14,  of  the  Con- 
stitution is  the  forfeiture  of  all  the  interest 
while  the  statute  (section  1005,  Rev.  Laws 
1910)  names  the  penalty  as  the  forfeiture  of 
double  the  amount  of  interest  that  the  note 
or  bill  carries  with  it 

In  Miller  et  al.  v.  Oklahoma  State  Bank, 
157  Pac.  767,  this  court  makes  a  distinction 
in  the  manner  of  enforcing  the  penalty  for 
usury  where  the  interest  has  been  paid  and 
where  it  has  simply  been  contracted  for,  as 
follows: 

"From  our  investigation  of  the  authnrities,  it 
appears  the  courts  uniformly  hold  a  debtor  can 
defend  asainst  the  pAyment  of  any  interest  ei- 
ther legal  or  usurious,  in  a  suit  on  a  note  on 
which  usurious  interest  has  been  charged  but 
not  collected,  and  that  to  such  extent  the  plain- 
tiff's demand  will  be  reduced.  But  where  usuri- 
ous interest  has  been  paid,  it  is  held  a  different 
rule  applies,  and  tliat  in  such  case  the  debtor 
must  lu-ing  a  separate  and  independent  action 
to  recover  double  the  interest  paid,  provided  for 
by  the  statute." 

Gunness  v.  Stever  et  al.,  158  Pac.  668,  was 
similar,  in  its  main  facts  and  the  judgment 
rendered,  to  the  instant  caae,  and  the  trial 
court  took  the  same  view  of  the  law.  In 
reversing  that  judgment  this  court  said,  In 
part: 

"In  Anderson  v.  Tatro  [44  Okl  219]  144  Paa 
360,  construing  the  provisions  of  the  Constitu- 
tion, and  Miller  v.  Oklahoma  State  Bank  of 
Altus,  157  Pac.  767,  No.  4307  (not  yet  officially 
reported),  construing  the  statute,  it  is  held  that 
although  where  interest  is  charged,  but  not 
actually  paid,  the  penalty  prescribed  by  law 
may  be  offset  against  the  principal  debt  in  a 
suit  to  collect  such  debt  yet  when  unlawful  in- 
terest has  been  paid,  the  penalty  prescribed  by 
law  is  not  subject  to  be  pleaded  as  such  oifset 
and  may  be  recovered  only  in  a  separate  action." 

In  the  judgment  appealed  from  the  court 
allowed  something  like  $300  that  had  been 
paid  as  interest  to  be  offset  in  the  action  on 
the  note  which,  under  the  law,  cannot  be 
done. 

This  cause  was  tried  in  the  court  t>eIow 
and  presented  to  this  court,  and  has  been  so 
considered  here,  on  the  theory  that  the  state 
Constttution  and  statute  governed  in  the  con- 
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troversy,  notwithstanding  the  fact  that  the 
contract  in  snit  was  entered  into  with  a  na- 
tional bank  and  would  ordinarily  be  control- 
led by  section  5198,  Rev.  St  U.  S.  (Comp.  St. 
1916,  p.  6113),  and  this  view  was  taken  pre- 
sumably because  tbe  original  usurious  con- 
tract in  the  instant  case  was  entered  into 
with  the  First  State  Bank  of  Roosevelt,  a 
state  banking  corporation.  The  result  of  the 
suit,  however,  will  be  the  same,  whether  the 
state  or  the  federal  statute  be  regarded  as 
controlling,  owing  to  the  similarity  of  the 
provisions  of  these  laws  on  the  subject  of 
usurious  c«ntracts.  Miller  v.  Oklahoma  State 
Bank,  157  Pac.  767,  at  page  771. 

The  Judgment  appealed  from  should  there- 
fore be  reversed,  and  the  cause  remanded, 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

PBR  CURIAM.    Adopted  in  wbol& 

On  iElehearing. 

PER  CURIAM.  It  is-  asserted  by  the  de- 
fendants in  error  in  their  petition  for  reliear- 
ing  filed  herein  that  section  1005,  Rev.  Laws 
1910,  has  DO  application  to  the  remedy  or  to 
their  rights  in  the  instant  case,  inasmuch  as 
the  indebtedness  involved  was  created  prior  to 
the  adoption  of  the  Constitution  and  prior  to  the 
enactment  of  section  1006,  Rev.  Laws  1910.  It 
would  seem  that  this  couri  in  the  case  of 
Walker  v.  Dabarsh  et  aL,  163  Paa  880,  has  de- 
cided this  question  adversely  to  such  contention. 
The  syllabus  of  that  case  reads:  "An  usurious 
contract  was  nitered  into  prior  to  the  passage 
of  section  lOOo,  Rev.  Liaws  1910.  Subsequent 
to  the  adoption  of  that  section,  the  debt  wad  re- 
newed, and  the  usurious  interest  was  carried 
into  the  renewal  note.  Held,  that  the  defendant 
was  entitled  to  a  forfeiture  of  twice  the 
amount  of  usurious  interest  which  tbe  note  car- 
ried with  it  or  which  was  agreed  to  ba  paid 
thereon." 

The  record  shows  that  the  usurious  contract 
in  the  instant  case  was  entered  into  prior  to 
the  enactment  of  section  1006,  but  a  part  of 
the  debt  evidenced  by  the  contract  was  carried 
forward  and  included  in  the  note  in  suit,  which 
bears  date  of  July  1,  1910,  subsequent  to  the 
time  of  the  taking  effect  of  section  1005. 
Therefore  Walker  v.  Daharsh  et  al.,  supra,  is 
controlling,  and  section  1006  is  appUcable  to  the 
instant  case. 

The  former  opinion  filed  herein  is  adhered  to, 
.  and  the  petition  for  rehearing  dmied. 


(64  Okl.  104) 

REMARKIS  et  aL  v.  REID.     (No.  HSS.) 
(Supreme  Court  of  Oklahoma.    Jane  19,  1917.) 

(Svttaliu  hy  the   Court.) 

"L  TarAi,  ®=>139(1)— Demttbrer  to  Evtokwob, 
Where  the  evidence  as  a  whole,  with  all  the 
inferences  that  can  properly  be  drawn  there- 
from, will  not  support  a  judgment  in  favor  of 
the  party  (Bering  it,  a  demurrer  thereto  should 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  TrlaL  (3ent. 
Dig.  §i  332,  333,  33&-S41.] 

2.  Contracts  «=»14— Intent. 

Where  plainti£E  did  not  intend  to  charge  the 
defendant  anything  for  various  items  when  they 
were  furnished,  and  so  testifies,  she  cannot  re- 
cover therefor. 
[Ed.   Note.— For  other  cases,  see  OontrjCt^il 


Error    from    District    Court,    Oklahoma 

County;   Edward  Dewes  Oldfleld,  Judge. 

Suit  by  Anna  Rdd  against  Clara  Remarlds, 
with  gamialunent  against  John  H.  Wright. 
Judgment  for  plaintiff,  and  defendant  and  tbe 
garnishee  bring  error.    Reversed  and  rendered. 

John  H.  Wright  and  Clarence  J.  Blinn,  both 
of  Oklahoma  Citr,  for  plaintiffs  in  error.  I?hoa. 
W.  Conner,  of  Hobart,  and  G.  N.  Ix>ngfdlow, 
of  Oklahoma  City,  for  defendant  in  error. 

TURNER,  J.  On  July  27,  1914,  Anns 
Reid,  defendant  in  error,  sued  Clara  Remark- 
Is,  plalntiUt  In  error,  in  the  district  court  oC 
Oklah<Mna  county,  to  recover  for  nurse  hire, 
food,  clothing,  groceries,  etc.,  furnished  by 
defendant  In  error  to  plaintiff  in  error  under 
an  alleged  parol  contract  b7  the  terms  o£ 
which,  plaintiff  alleges,  she— 
"was  to  take  charge  of  and  have  the  care,  cus- 
tody, and  control  of  the  person  of  defendant  and 
to  administer  to  the  personal  wants  of  defendant 
and  to  provide  defendant  with  such  things  in  the 
way  of  food,  clothing,  and  groceries  and  delica- 
cies as  defendant  might  ask  and  require,  and 
also  to  nurse  defendant  and  to  act  as  body  serv- 
ant for  defendant,  for  all  of  which  provisions, 
etc^  as  above  stated  and  for  all  of  said  help  and 
assistance  as  before  stated,  defendant  was  to 
pay  to  this  plaintiff  such  as  is  and  would  be  a 
reasonable  compensation;  •  •  *  that,  in  pur- 
suance of  said  contract,  plaintiff  furnished  for 
defendant  goods,  wares,  merchandise,  and  deli- 
cades." 

Plaintiff  then  filed  her  affidavit  in  gar- 
nishment against  John  H.  Wright,  one  o£ 
plalntifla  in  error,  alleging  that  he  had  cei^ 
tain  personal  property  In  his  hands  belonging 
to  defendant  saffldent  to  satisfy  the  amount 
claimed  to  be  due,  etc.  "nie  garnishee  an- 
swered, admitting  that  he  held  three  promis- 
sory notes  of  $1,000  each,  payable  to  defend- 
ant, but  that  the  same  were  not  yet  due; 
that  he  had  no  other  property  In  his  posses- 
sion belonging  to  defeidant.  Defendant  an- 
swered by  general  denial.  The  cause  pro- 
ceeded to  trial  before  a  jury,  and,  after  tbe 
introduction  of  plalntUTs  evidence  defendant 
demurred  thereto,  which  demurrer  was  over* 
ruled.  The  jury  returned  a  verdict  In  fa>- 
Tor  of  plaintiff,  upon  whfdi  the  court  ren- 
dered judgment 

[1]  It  is  contended  by  plaintiff  in  error 
that  the  court  erred  in  overruling  her  de- 
murrer to  the  evidence  of  plaintUT.  This 
contention  must  be  sustained.  This  tor  the 
reason  that  plaintiff  offered  no  evidence 
tending  to  show  a  verbal  contract  between 
her  and  defendant  with  refer^ice  to  the  pay- 
ment for  the  serviceB  rendered.  The  evi- 
dence shows:  That  defendant  Is  tbe  aunt  of 
plaintiff :  that  defendant  was  about  84  years 
old  at  the  time  of  the  institution  of  this  suit, 
and  was  in  poor  health;  that  she  wrote 
plaintiff,  who  resided  without  this  state,  to 
come  and  take  care  of  her;  that  plaintift 
nursed  and  cared  for  defendant  for  some  23 
weeks,  and  purchased  the  necessaries  of  life 
heretofore  mentioned  with  her  own  money; 
that  plaintiff  has  not  been  paid  therefor: 
that  defendant  had  promised  her  that  upoa 
her  death  she  (defendant)  would  give  her  a 
certain  town  lot  In  Oklahoma  City  worth 
Oome  f  15,000  for  nursing  and  caring  for  her; 
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tbat,  after  plaintiff  had  nursed  defendant  for 
some  23  weeks,  defendant  married  and  left 
the  city,  and  was  thereafter  located  at  Dal- 
las, Tex.  PlalnUtr.  testified  that  she  bad  no 
Intention,  until  after  defendant  left  her  care 
and  married,  of  charging  her  for  services 
rendered.  On  this  point  plaintiff  testified  as 
follows: 

"O.  All  you  expected  was  to  get  money  ont 
of  the  property  for  the  money  you  put  in  and 
you  had  never  expected  to  charge  her  for  these 
things?  A.  My  intention  when  I  came  was  not 
to  charge  for  anything.  AbeolOtely  nothing.  Q. 
And  you  never  had  any  Intention  of  charging  her 
until  the  Greek  took  her  away ;  is  that  correct? 
A.  After  I  found  that  she  had  gone  away—  She 
depended  on  me  in  every  business  move  she  had 
made.  She  often  depended  on  me.  *  *  *  Q. 
That  was  the  first  time  you  had  made  up  your 
mind  yon  would  charge  her,  is  it?  A.  I  had  not 
thought  of  making  any  charge  until  tbat  man 
took  her  away." 

Witness  further  testified: 

"Q.  You  never  did  intend  to  charge  her?  A. 
No;  and  if  she  was  a  single  woman  to-day,  I 
would  not  think  of  it  now,  Q.  You  never  did 
think  of  doing  tbat?  A.  No;  I  never  did  at  any 
time." 

It  will  therefore  be  seen  tbat  plaintiff  made 
these  expenditures  and  performed  the  serv- 
ices for  defendant  without  expecting  to  re- 
ceive any  reward  therefor.  Iliere  was  no 
evidence  tending  to  prove  a  contract  of  any 
Und  between  the  parties.  It  is  well  settled 
tbat: 

"Where  services  are  rendered  gratuitously  or 
without  any  view  to  compensation,  bat  in  the 
hope  of  receiving  a  legacy  or  devise  from  the 
person  to  whom  the  services  are  rendered,  the 
person  rendering  the  services  can  recover  no 
compensation  therefor."  Davison  v,  Davison,  13 
N.  J.  Eq.  246. 

And  in  Evana  r.  Henry,  66  IlL  App.  144, 
the  court  said: 

"Where  the  intention  to  claim  compensation 
for  services  rendered  is  an  afterthought,  no 
recovery  can  be  had." 

[2]  As  stated,  plaintiff's  evidence  shows 
conclusively  that  she  did  not  intend,  at  the 
time  she  rendered  the  services,  to  charge  de- 
fendant therefor,  but  that  she  expected  to  be 
compensated  therefor  by  gift  or  devise  of  the 
lot,  and  that,  when  defendant  married,  and 
plaintiff's  hope  of  receiving  the  property  van- 
ished, she  brought  this  suit,  expecting  to 
recover  for  services  for  which  she  did  not 
Intend  to  charge  at  the  time  they  were  ren- 
dered. 

In  OoIIins  V.  Martin,  43  Kan.  182,  23  Paa 
95,  the  court  held: 

"Where  a  defendant  did  not  intend  to  charge 
the  plaintiff  anything  for  various  items  when 
they  were  furnished,  and  so  testifies,  he  cannot, 
after  an  action  has  been  commenced,  make 
charges  for  them,  and  recover  thereon." 

It  is  unnecessary  to  consider  any  of  the 
other  errors  assigned. 

For  falling  to  sustain  the  demurrer  to  the 
evidence,  the  cause  is  reversed  and  rendered. 
All  the  Justices  concur,  except  KANB^  J., 
absent,  and  not  participating. 


(M  Okl.  m) 
YABHOLA  et  aL  ▼.  STROUGH.    (No.  8263.) 
(Supreme  Court  of  Oklahoma.     June  6,  1917. 
Rehearing  Denied  July  24,  1917.) 

(ByUaliiu  by  the  Court.) 

1.  Inoians  9=>2S— Apfoinimknt  of  Guakd- 
lanb-^urisdiotion  of  countt  coitbis. 

The  coimty  courts  of  the  state  have  juris- 
diction to  appoint  guardians  for  the  person  and 
estate  of  incompetent  full-blood  Creek  Indians. 
[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  I  21.] 

2.  INCOUPBTSNOT  OF  IKDIAH  WaBD  —  SXTITI- 
OIKNOT  or  EVIDSNCB. 

Record  examined,  and  Aetd  tbat  the  evidence 
reasonably  supports  the  findings  of  the  trial 
court  as  to  the  incompetence  of  the  plaintiff  in 
error  herein. 

Brror  from  Dlatrict  Court,  Okfuskee  Coun- 
ty ;  George  O.  Crump,  Judge. 

Motion  in  county  court  by  Lessey  Yarhola, 
an  incompetent,  and  the  United  States  of 
America,  to  discharge  Fred  L.  Strough  as 
gbardlan  of  the  incompetent.  From  a  Judg- 
ment of  the  district  court  affirming  the  ac- 
tion of  the  county  court  overruling  the  mo- 
tion, movants  bring  error.    Affirmed. 

Rossiter  &  Wright,  of  Okemah,  and  F.  L. 
Montgomery,  of  £hifauia,  for  plaintiffs  in  er- 
ror. C.  T.  Huddleston,  of  Okemah,  Thos.  a 
Owen,  of  Oklahoma  City,  and  Joseph  C.  Stone 
and  Alvln  F.  Molony,  both  of  Muskogee,  for 
defendant  In  error. 

KANB,  J.  This  Is  an  appeal  from  the  ac- 
tion of  the  district  court  of  Okfuskee  county. 
The  proceeding  in  error  Is  commenced  for  the 
purpose  of  reviewing  the  action  of  the  trial 
court  in  afilrmlng  the  action  of  the  probate 
court  of  said  county  in  overruling  a  motion 
to  discharge  Fred  Jj.  Strough,  the  defendant 
In  error  herein,  as  guardian  of  the  person  and 
estate  of  Lessey  Yarhola,  a  full-blood  Ore^ 
Indian  girl,  enrolled  opposite  Creek  roll  No. 
4975. 

It  seems  that  Lessey  Yarhola  received  her 
allotment  of  160  acres  in  what  is  now  the 
Gushing  oil  field ;  that  her  allotment  Is  very 
rich  in  oil,  and,  being  restricted  land,  the 
Secretary  of  the  Interior  approved  an  oil 
and  gas  lease  therefor  from  which  the  allot- 
tee Is  entitled  to  receive  large  sums  of  mon- 
ey as  royalties.  The  county  court  of  Okfus- 
kee county  found  Lessey  Yarhola  to  be  an  In- 
competent person,  and  appointed  Fred  L. 
Strough  her  guardian.  Thereafter  Lessey 
Yarhola  filed  a  verified  petition  in  the  coun- 
ty court,  alleging  in  substance  that  she  was 
not  then,  and  never  had  been,  an  incompe- 
tent person,  and  that,  if  she  ever  had  been 
Incompetent,  she  was  fully  restored  to  compe- 
tency at  the  time  said  petition  was  filed. 
Thereafter  the  county  court  denied  said  peti- 
tion, and  upon  ai9^  to  the  district  court 
this  action  was  affirmed.  The  competency 
and  fitness  of  Mr.  Strough  to  act  as  guardian 
In  this  matter  Is  not  questioned ;  counsel  for 


tfssFor  other  cases  <«•  urn*  topic  mad  KBY-NUUBBR  Id  all  Kar-Numl>er«d  Digests  and  Indexes 


Digitized  by  VjOOQIC 


730 


166  PACIFIC  REPORTER 


(OU. 


plaintiff  In  error  confining  tbemselves  to  two 
gronnds  tor  reversal  which  they  state  la 
their  brief  as  follows: 

"(1)  The  guardian  should  have  been  discharg- 
ed, because  Lessey  Yat-hola  is  a  ward  of  the 
federal  Eovernment,  and  the  county  court  has 
DO  juris<liction  to  appoint  a  guardian. 

"(Si)  The  guardian  should  have  been  discharg- 
ed, because  I^ssey  Yarhola  is  not  an  incompe- 
tent and  has  more  than  the  average  intelligence 
of  an  adult  full-blood  Indian,  as  is  conclusively 
shown  by  the  evidence." 

[1]  In  support  of  their  first  contention 
counsel  dte  many  cases  to  the  effect  that,  the 
relation  of  a  full-blood  Creek  Indian  to  the 
United  States  resembles  that  of  a  ward  to  his 
guardian,  and  aigue  from  this,  If  we  under- 
stand counsel's  position  correctly,  that  Inas- 
much as  the  United  States  occupies  the  rela- 
tion of  guardian  toward  Lessey  Yarhola,  the 
county  court  had  no  Jurisdiction  to  appoint 
another  guardian  for  her.  We  are  unable  to 
agree  with  the  conclusion  reached  by  counsel. 
Whilst  It  is  quite  true  that  these  fuU-blood 
Indians  are  yet  wards  of  the  Nation  in  the 
sense  stated  by  the  cases  cited,  yet  the  guard- 
lanstiip  which  the  government  has  maintain- 
ed over  them  must  necessarily  be  performed 
through  such  instrumentalities  or  persons  as 
provided  for  by  the  Congress.  In  this  Juris- 
diction these  duties  in  the  main,  if  not  quite 
wholly,  are  Intrusted  to  the  'Secretary  of  the 
Interior  and  the  county  courts  of  the  state. 

No  useful  purpose  can  be  subserved  by  re- 
viewing at  length  the  various  acts  of  Con- 
gress which  authorize  the  county  courts  of 
the  state  to  appoint  guardians  for  incompe- 
tent Indians.  It  is  sufficient  to  say  on  this 
point  that  there  are  many  of  tliem,  and  their 
purpose  and  Import  is  so  clear  that  a  casual 
reading  of  them  settles  definitely  the  question 
in  favor  01  JarlsdictloB. 

There  are  many  essential  duties  which  may 
be  performed  by  the  guardian  for  a  ward  In 
the  condition  of  Lessey  Yarhola  that  do  not 
In  the  slightest  degree  conflict  with  any  du- 
ty toward  her  which  by  law  are  to  be  per- 
formed by  the  Department  of  the  Interior. 
The  Department  of  the  Interior  has  never 
been  directly  charged  with  the  duty  of  car- 
ing fOr  the  estate  of  minors  or  incompetents 
or  their  education  or  maintenance.  Such  du- 
ties as  these  have  always  been  performed  by 
guardians  appointed  by  the  state  or  territori- 
al courts.  It  seems  qxiite  clear  to  us  that 
Congress  has  expressly  authorized  the  county 
courts  of  the  state  to  appoint  guardians  for 
full-blood  Creek  incompetents,  and  we  are 
unable  to  see  any  inconsistency  between  the 
exercise  of  this  power  by  the  state  courts  and 
the  general  guardianship  of  the  government. 
The  scope  of  the  duties  and  authority  of  a 
guardian  appointed  for  incompetent  Indians 
by  the  county  court  not  being  Involved  here- 
in, we  do  not  attempt  to  determine  the  same, 
or  define  the  zone  within  which  he  may  act 


without  coming  In  conflict  with  the  authority 
of  the  Secretary  of  the  Interior. 

[2]  Upon  the  question  of  the  competency 
of  Lessey  Yarhola  it  is  sufficient  to  say  that 
we  have  examined  the  record  very  carefully, 
and  believe  the  findings  of  the  cooQty  and 
district  court  on  that  question  are  suffidently 
supported  by  the  evidence.  As  we  have  said 
before,  an  lionest  and  efficient  guardian  can 
be  of  great  benefit  and  assistance  to  Lessey 
Yarhola,  not  only  in  the  matter  of  her  per- 
sonal care  and  education,  but  in  tlie  preser- 
vation and  care  of  her  large  estate.  As  the 
fitness  of  Mr.  Strougb  to  perform  these  Im- 
portant duties  Is  not  questioned  in  this  pro- 
ceeding, we  will  assume  that  he  possesses 
the  desired  qualifications  for  performing 
these  duties. 

For  the  reasons  stated,  the  Judgment  of 
the  court  t>elow  is  alfirmed.  All  the  Justices 
concur,  except  OWEN,  J.,  disqualified. 

(64  OU.  197) 
SEVERS  et  aL   v.  STROUOH.     (No.  8254.) 
(Supreme  C^urt  of  Oklahoma.     June  6,  1917. 
Rehearing  Denied  July  24,  1917.) 

(Syllabiu  by  the  Court.) 

GuABDiAN  OF  Indian  Waso. 

Cause  affirmed  on  authority  of  Lessey  Yar- 
hola, etc.,  V.  Fred  L.  Strough,  166  Pac  729,  juat 
handed  down,   and  not  yet  officially  reported. 

Error  from  District  Court,  Okfuskee  Coun- 
ty;   George  O.  Crump,  Judge. 

Proceeding  by  Nancy  Severs,  ti6e  Yarhola, 
an  incompetent,  and  the  United  States  of 
America,  against  Fred  L.  Strough.  Judg- 
ment for  the  latter,-  and  the  former  bring 
error.    Affirmed. 

Rossiter  &  Wright,  of  Okemah,  and  F. 
L.  Montgomery,  of  Eufaula,  for  plaintiffs 
in  error.  C.  T.  Huddleston,  of  Okemah, 
Thos.  H.  Owen,  of  Oklahoma  City,  and  Joseph 
C.  Stone  and  Alvin  F.  Molony,  both  of  Mus- 
kogee, for  defendant  in  error. 

KANE,  J.  Counsel  for  the  respective  par< 
ties  in  the  above-entitled  cause  agree  that 
the  questions  involved  herein  are  identical 
with  those  presented  for  review  In  cause  No. 
8253,  Lessey  Yarhola,  an  Incompetent  Person, 
and  the  United  States  of  America  v.  Fred 
L.  Strough,  166  Pac.  729,  and  that  the  ded- 
siou  In  the  farmer  case  should  govern  here- 
in. They  also  agree  that  the  briefs  filed  in 
the  former  case  are  applicable  to  this,  and 
submit  both  causes  upon  the  same  set  of 
briefs. 

In  view  of  this  stipulation,  the  Judgment  of 
the  court  below  in  the  above  described  cause 
is  affirmed  upon  the  authority  of  Lessey  Yar- 
hola, etc.,  V.  Fred  L.  Strough,  Just  handed 
down.  All  the  Justices  concur,  except 
OWEN,  J.,  disqualified. 


Digitized  by 


Google 


Okl.) 


FAUST  y.  FENTON 


731 


PAUST  T.  FBNTON.    (No.  7992.) 
(Supreme  Court  of  Oklahoma.    June  6,  1917.) 

(Svllabut  J>v  the  Court.) 

1.  Justices  of  the  Peace  ©=»139— Appkal— 
Methods. 

In  this  jurisdiction  there  are  two  procedures 
for  a  review  of  a  judgment  of  a  justice  of  the 
peace  court:  (1)  By  appeal  to  the  county,  su- 
perior, or  district  court,  to  bo  tried  de  novo 
upon  both  questions  of  law  and  fact;  and  (2) 
by  a  review  upon  questions  of  law  upon  bill  of 
exceptions  and  petition  in  error. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  T)\g.  \  465.] 

2.  Justices  of  the  Peace  <S=»140— Appeal— 

C0N8TITirrlONAI,lTT   OF  STATUTE. 

Sections  5455  and  5456,  Revised  Laws 
1010,  having  been  enacted  since  the  adoption 
of  the  Constitution,  "otherwise  provide"  for  a 
review  of  judemcnt  of  a  justice  of  the  peace 
court,  other  than  upon  appeal  to  be  tried  de 
novo  upon  both  questions  of  law  and  fact,  and 
said  sections  5455  and  5456,  providing  for  re- 
view upon  questions  of  law  by  bill  of  exceptions 
and  petition  in  error,  are  not  in  conflict  with 
section  14,  art.  7,  of  the  Constitution. 

[E<1.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  4GC.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Woodward  Coun- 
ty ;  James  B.  (Tulllson,  Judge. 

Action  for  unlawful  detainer  by  Frank  L. 
Fenton,  administrator  of  the  estate  of  Ben- 
jamin F.  Fenton,  deceased,  against  George 
Faust  From  a  Judgment  of  the  district  court 
dismissing  defendant's  proceeding  In  error 
from  a  Justice  court,  defendant  brings  error. 
Reversed  and  remanded,  with  Instructions  to 
set  aside  the  order  of  dismissal,  and  to  pro- 
ceed to  a  determination  of  the  case. 

R.  H.  Nichols  and  S.  M.  Smith,  both  of 
Woodward,  for  plaintiff  in  error.  C.  W. 
Herod,  of  Woodward,  for  defendant  in  error. 

COLLIER,  C.  On  March  10,  1915,  the  de- 
fendant in  error  filed  a  petition  against  plain- 
tiff in  error  in  a  justice  court  of  Woodward 
county,  In  an  action  for  unlawful  detainer  of 
lands  described  In  said  petition.  Hereinaft- 
er the  parties  will  be  designated  as  they  were 
tn  the  trial  court  After  various  continu- 
ances, the  case  was  tried  and  resulted  in  a 
Judgment  In  the  Justice  court  for  plaintiff. 
Of  the  Judgment  so  rendered  the  defendant 
attempted  a  review  In  the  district  court  of 
Woodward  county,  by  filing  In  said  district 
court  a  petition  in  error,  together  with  a  bill 
of  exceptions,  which  contained  a  history  of 
the  case,  as  heard  In  the  justice  court,  in- 
cluding the  findings  of  said  court,  duly  cer- 
tified by  the  trial  Justice,  and  executed  a 
bond,  which  was  approved  by  the  clerk  of 
the  district  court,  conditioned  as  provided  by 
section  5475,  Revised  Laws  of  Oklahoma 
1910,  upon  which  said  petition  In  error  a 
summons  was  duly  Issued  and  served  upon 
the  defendant.  The  plaintiff  made  a  special 
appearance,  and  moved  that  the  proceedings 
in  error  instituted  in  said  court  by  the  de-' 


fendant  be  dismissed  for  want  of  Jurisdic- 
tion, which  motion  was  sustained,  said  pro- 
ceedings in  error  dismissed,  and  the  defend- 
ant taxed  with  the  costs,  to  which  the 
defendant  duly  excepted.  To  reverse  the 
Judgment  rendered,  this  appeal  Is  prosecuted. 

[1 , 2]  There  Is  but  one  question  Involved 
in  this  appeal:  Can  a  review  of  a  Judgment 
of  a  justice  court  be  taken  by  filing  a  peti- 
tion In  error  and  bill  of  exceptions  in  the 
district  court?  Article  7,  i  14,  of  the  Consti- 
tution provides: 

"Until  otherwise  jjrovided  by  law,  the  county 
court  shall  have  jurisdiction  of  all  cases  on  ap- 
peals from  judgmebts  of  the  justices  of  the 
peace  in  civil  and  criminal  cases;  and  in  all 
cases,  civil  and  criminal,  appealed  from  jus- 
tices of  the  peace  to  such  county  court,  there 
shall  be  a  trial  de  novo  on  questions  of  both 
law  and  fact." 

"Until  otherwise  provided  by  law"  (article 
7,  S  14,  of  the  Constitution)  the  only  review 
of  the  Judgment  of  a  Justice  of  the  peace 
court  was  by  appeal  to  the  county  court,  and 
trial  thereon  de  novo  on  questions  of  both 
law  and  fact  It  therefore  follows  that  sec- 
tions 5034,  5035,  and  5036  of  Wilson's  Anno- 
tated Code,  being  repugnant  to  said  article 
7,  §  14,  of  the  Constitution  were  not  brought 
over  and  made  In  force  in  this  state  by  sec- 
tion 2  of  the  Schedule  to  the  Constitution. 

The  cases  of  Cullen  et  al.  v.  Slonlker,  39 
Okl.  .353,  135  Pac.  341,  Gulf  Pipe  Line  Co. 
v.  Vanderberg,  28  OkL  637,  115  Pac.  782,  34 
L.  R.  A.  (N.  S.)  661,  Ann.  Os.  1912D,  407, 
Redus  v.  Mattison,  30  Okl.  720,  121  Pac.  253, 
and  Foosbee  &  Brunson  t.  Smith,  34  Okl. 
247,  124  Pac  1070,  by  reason  of  the  fact  that 
said  cases  were  decided  In  cases  that  arose 
prior  to  It  being  otherwise  provided  than  by 
appeal  for  the  review  of  a  Judgment  of  a  Jus- 
tice of  the  peace  court,  correctly  state  the 
law.  Since  opinions  in  the  above-dted  cases 
have  been  handed  down,  it  has  otherwise 
been  provided  by  law  by  the  adoption  of  the 
Revised  Laws  of  1910,  wliich  became  effec- 
tive on  the  leth  day  of  May,  1913.  Section 
5465  of  the  Revised  Laws  otherwise  provides 
for  appeal  from  a  Judgment  of  a  Justice  of 
the  peace  court,  so  as  to  permit  such  appeal 
to  be  taken  to  the  district  court,  superior 
court,  or  county  court,  as  may  be  elected  by 
the  appellant,  and  sections  5455,  5456,  and 
5457  provide  that  a  review  of  a  Judgment  of 
a  Justice  court  may  be  had  upon  a  bill  of 
exceptions.  Section  5455,  Revised  Laws  1910, 
provides: 

"In  all  cases  which  shall  be  tried  by  a  jury 
before  a  justice  .of  the  peace,  either  party  shall 
have  the  right  to  except  to  the  opinion  of  the 
justice  upon  any  question  of  law  arising  during 
tho  trial  of  the  cause;  and  when  either  party 
shall  allcffo  such  exception,  it  shall  be  the  duty 
of  the  justice  to  allow  and  sign  a  bill  contain- 
ing such  exception,  if  truly  alleged,  with  the 
pomt  decided,  so  that  the  same  may  be  made  a 
part  of  the  record  of  the  cause." 

Section  5456,  Revised  Laws  1910,  provides : 

"Bills  of  exception  may  be  made  and  signed 

in  any  case  tried  before  a  justice  of  the  peace, 
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whether  the  action  be  tried  by  a  Jary  or  by  the 
Justice,  and  sach  bill  may  be  signed  at  any  time 
vithin  ten  days  from  the  day  on  which  Judgment 
is  given  in  the  action,  and  not  thereafter." 

Section  5457,  Bevised  liRws  1910,  prorldes: 
"In  all  bills  of  exception  it  shall  be  compe- 
tent for  the  party  preparing  the  same  to  set 
out  tho  pleadings,  motions  and  decisions  of 
the  justice  of  the  peace  thereon;  and  the 
whole  of  the  evidence  given  or  so  much  as  may 
be  necessary  to  preserve  the  point  or  points 
raised  and  decided  on  the  trial,  and  the  rulings 
and  decisions  of  the  court  and  exceptions  made 
thereto  on  the  trial." 

Section  5264,  Bevised  Laws  1910,  provides : 
"If  the  judgment  of  a  justice  of  the  peace, 
taken  on  error,  as  herein  provided,  to  the  county 
or  district  court,  be  affirmed,  it  shall  be  the  duty 
of  such  court  to  render  judgment  against  the 
plaintiff  in  error  for  the  costs  of  [the]  suit,  and 
award  execution  therefor;  and  the  court  shall 
thereupon  order  the  cleric  to  certify  its  decision 
in  the  premises  to  the  justice,  that  the  judgment 
affirmed  may  be  enforced,  as  if  such  proceed- 
ings in  error  had  not  been  taken;  or  such  court 
may  award  execution  to  carry  into  effect  the 
Judgment  of  such  justice,  in  the  same  manner 
aa  if  such  judgment  had  been  rendered  in  the 
county  or  district  court." 

Section  5265,  Revised  Laws  1910,  provides: 
"When  the  proceedings  of  a  justice  of  the 
peace  are  taken  in  error  to  the  county  or  dis- 
trict court,  in  the  manner  aforesaid*  and  the 
judgment  of  such  justice  shall  be  reversed  or 
set  aside,  the  court  shall  render  judgment  Of 
reversal,  and  for  the  costs  that  have  accrued  up 
to  that  time,  in  favor  of  the  plaintiff  in  error, 
and  award  execution  therefor;  and  the  same 
shall  be  retained  by  the  court  for  trial  and  final 
judgment,  as  in  cases  of  appeal" 

Section  6618,  Revised  Laws  1910,  provides: 
"The  iirovisiona  of  the  chapter  on  civil  pro- 
cedure, which  are,  in  their  nature,  applicable  to 
the  jurisdiction  and  proceedings  before  justices, 
and  in  respect  to  which  no  special  provision  is 
made  by  statute,  are  applicable  to  proceedings 
before  justices  of  the  peace." 

Section  5238,  Bevised  Laws  1910,  provides: 
"The  proceedings  to  obtain  such  reversal,  va- 
cation or  modification,  shall  be  by  petition  in 
error,  filed  in  the  Supreme  Court,  setting  forth 
the  errors  complained  of;  and  thereupon  a  sum- 
mons shall  issue  and  be  served,  or  publication 
made,  as  in  the  commencement  of  an  action.  A 
service  on  the  attorney  of  record,  in  the  origi- 
nal case,  shall  be  sufficient.  The  summons  shall 
notify  the  adverse  party  that  a  petition  in 
error  has  been  filed  in  a  certain  case,  naming 
it,  and  shall  be  made  returnable  on  or  before 
the  first  day  of  the  term  of  the  court,  if  issued 
in  vacation,  ten  dayd  before  tho  commencement 
of  the  term.  If  issued  in  term  time,  or  within 
ten  days  of  the  first  day  of  the  term,  it  shall 
be  returnable  on  a  day  therein  named.  If  tho 
last  publication  or  service  of  the  summons  shall. 
be  made  ten  days  before  the  end  of  the  term, 
tho  case  shall  stand  for  hearing  at  that  term." 

Section  5239,  Bevised  Laws  1910,  provides: 
"The  summons  mentioned  in  the  last  section 
shall,  upon  the  written  precipe  of  plaintiff  in 
error  or  his  attorney,  be  issued  by  the  clerk 
of  the  court  in  which  the  petition  is  filed,  to  tho 
sheriff  of  any  county  (in  which  the  defendant  in 
error  or  his  attorney  of  record  may  be;  and  if 
the  writ  issue  to  a  county)  other  than  that  in 
which  the  petition  is  filed,  tho  sheriff  thereof 
may  return  the  same  by  mail  to  the  clerk,  and 
shall  be  entitled  to  the  some  fees  as  if  the  same 
had  been  returnable  to  the  district  court  of  the 
county  in  which  such  officer  resides.  The  de- 
fendant in  error,  or  hia  attorney,  may  waive. 


in  writing,  the  issolnc  or  service  of  the  sum- 
mons." 

It  therefore  clearly  appears  that  by  the 
adoption  of  the  Revised  Laws  of  1910,  it  was 
fully  provided,  in  addition  to  appeal  from 
Jadgments  of  Justice  of  the  peace  courts, 
which  must  be  by  trial  de  novo,  that  a  re- 
view of  a  Judgment  of  a  Justice  of  the  i)eace 
court,  upon  questions  of  law,  may  also  be 
had  by  a  bill  of  exceptions  and  petition  In 
error,  and  the  entire  necessary  procedure 
for  carrying  into  effect  a  review  of  Jndgm<»its 
of  Justice  of  the  peace  court  is  provided  by 
the  sections  hereinbefore  dted.  Section  1, 
art  4,  of  the  Constitution,  provides: 

"The  powers  of  the  government  of  the  state 
of  Oklahoma  shall  be  divided  into  three  sepa- 
rate departments:  The  legislative,  executive, 
and  judicial;  and  except  as  provided  in  this 
Constitution,  the  legislative,  executive  and  ju- 
dicial departments  of  the  government  shall  be 
separate  and  distinct,  and  neither  shall  exercise 
the  powers  properly  belonging  to  either  of  tho 
others." 

It  is  the  accepted  law  that  the  Jadlciaty 
must  not  violate  the  said  above-cited  provi- 
sion of  the  Constitution,  by  exercising  pow- 
ers belonging  to  the  legislative  arm  of  the 
state.  The  Judiciary  can  construe,  bat  has 
not  the  power  to  annul  acts  of  the  Legisla- 
ture, not  in  conflict  with  the  Constitution. 
To  uphold  the  contention  of  plaintiff  "that  a 
review  of  a  Judgment  of  a  justice  of  the  peace 
court  cannot  be  had  upon  questions  of  law 
by  bill  of  exceptions  and  petition  in  error" 
would  be,  in  effect,  to  repeal  the  several  sec- 
tions of  the  Bevised  Laws  of  1910  providing 
for  such  review,  hereinbefore  quoted. 

While  section  5467  provides  that  an  appeal 
from  the  Judgment  of  the  Justice  of  the  peace 
court  shall  be  tried  de  novo,  this  provision  of 
the  statute  is  not  in  conflict  with  sections 
5456,  6456,  and  5457  of  the  Bevised  Laws  of 
1910.  Under  section  6467  of  the  Bevised 
Laws  the  case  appealed  is  tried  de  novo  as  to 
both  the  law  and  the  facts,  while  under  sec- 
tions 5455  and  6456  the  question  to  be  review- 
ed is  one  of  law  only.  Again  section  6467 
does  not,  even  by  implication,  provide  that 
the  appeal  therein  provided  is  exclusive,  and 
certainly  the  writers  of  the  Constitution  did 
not  intend  that  an  appeal  "to  be  tried  upon 
both  law  and  fftct"  should  remain  as  the 
mode  of  reviewing  the  Judgment  of  a  Justice 
court,  for  said  section  14,  article  7,  of  the 
Constitution  provides  "for  such  method  of 
appeal  until  otherwise  provided  by  law.** 
Section  6467  and  sections  5455,  5456,  and  5457 
were  all  enacted  by  the  same  Legislature,  by 
the  adoption  of  the  Code-Revised  Laws  of 
1910,  which  went  into  effect  May  16,  1913, 
and  even  if  there  is  api)arent  conflict  ta  the 
laws  governing  the  review  of  Judgments  of 
the  Justice  of  the  peace  courts,  which  we  in- 
sist is  not  the  case,  It  is  the  duty  of  this 
court  to  reconcile  said  conflict,  if  possible, 
and  find  a  field  of  operation  for  all  of  said 
sections. 

"It  is  a  cardinal  rule  in  the  construction  of 
statutes  that  the  intention  of  the  Legislator^ 
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when  ascertained,  must  eoTcm,  and  that  to 
ascertoin  the  intent,  all  the  vanous  provisibna 
of  the  legislative  enactments  npon  the  particu- 
lar subject  should  be  construed  together  and 
given  effect  as  a  whole."  Board  of  Com'rs  of 
Creek  County  t.  Alexander,  159  Pac.  311. 

"In  the  construction  of  statutes,  harmony,  not 
confusion,  is  to  be  sought.  Conflicts  between 
different  provisions  of  Uie  statutes  are  not  to  be 
held  to  exist,  if  harmony  by  any  reasonable  con- 
Btrnction  of  them,  can  be  discovered.  The  true 
rale  baa  often  been  said  to  be  that  where  two 
acts  or  parts  of  acts  are  reasonably  susceptible 
of  a  construction  that  will  give  effect  to  both 
and  to  the  words  of  each,  without  violence  to 
either,  it  should  be  adopted  in  preference  to 
one  which,  though  reasonable,  leads  to  the  con- 
clusion that  there  is  a  conflict.  There  is  no  con- 
flict between  different  provisions  of  a  statute 
If  tiiere  is  a  reasonable  meaning  of  the  words 
nsed,  considering  the  manner  of  their  use,  which 
will  bring  tiiem  into  harmony."  Sackett  T. 
Bose,  154  Pac.  1177,  L.  R.  A.  1918D,  820. 

The  procedure  for  appeal  from  the  Judg- 
ment of  Justice  courts  and  for  a  review  of 
sncb  judgment  as  to  law  by  bill  of  exceptions 
and  petition  in  error  are  entirely  different 
procedures  and  not  in  conflict.  On  appeal  a 
bond  la  required  to  be  given  by  appellant  (sec- 
tion 5456,  Revised  Laws),  and  the  appeal  Is 
completed  by  the  filing  and  approval  of  said 
bond  (section  5457,  Revised  Laws),  which 
bond  stays  all  further  proceedings  in  the  jus- 
tice court,  and  "no  notice  of  the  appeal  shall 
be  required  to  be  filed  or  served."  A  proce- 
dure under  sections  5454,  5455,  and  5456  does 
not  require  the  execution  of  a  bond,  and  the 
ececutlon  of  the  judgment  of  the  justice  of 
the  peace  courts  is  not  stayed  unless  appel- 
lant executes  a  supersedeas  bond.  Plaintiff 
in  error  Is  also  required  to  file  a  bill  of  ex- 
ceptions and  petition  in  error  In  the  court  by 
which  the  review  is  sought,  to  make  a  de- 
posit for  cost  or  execute  a  bond  for  same  or 
execute  a  pauper's  oath  (section  5222,  Revised 
Laws)  and  file  a  pneclpe  with  the  clerk  of  the 
court,  upon  which  the  clerk  of  the  court  must 
Issue  summons  In  error,  which  must  be  served 
tii>on  the  opposite  party.  The  giving  of  a 
supersedeas  bond  is  authorized  by  section 
6518,  Revised  Ijiws,  "as  no  special  provision 
Is  made  therefor  and  the  same  is  applicable 
to  proceedings  In  the  justice  court."  The 
proTlslAn  for  securing  the  cost  Is  provided  by 
section  5222,  Revised  Laws,  and  the  filing  of 
tbe  prtedpe  and  the  Issuance  of  summons  in 
error  was,  at  the  time  this  proceeding  was 
had  In  the  district  court.  In  accord  with  the 
provision  of  the  statute  in  force. 

The  Legislature  of  1917  having  repealed 
section  5239,  It  may  be  properly  suggested, 
thon^  this  question  Is  not  Involved  In  this 
case,  that  upon  the  filing  of  the  petition  In 
error  and  the  bill  of  exceptions  with  the 
clerk  of  the  court  in  which  such  review  is 
sought,  cost  having  been  properly  provided 
for,  the  clerk,  npon  prsedpo  filed  by  appel- 
lant, must  issue  summons  thereon  to  the  ad- 
verse party,  as  In  other  cases  brought  to  the 
court.  It  thus  appears  that  the  procedure 
for  review  of  the  judgment  of  a  justice  of 
the  peace  court  by  bill  of  exceptions  and 
petition  in  error  is  fully  provided. 


The  intention  of  the  Legislature  as  to  pro- 
viding a  mode  of  review  of  the  judgment  of 
justice  of  the  peace  courts,  by  a  bill  of  ex- 
ceptions and  pMtion  In  error,  being  clearly 
shown  by  the  hereinbefore  cited  sections  of 
the  Revised  Laws  of  1910,  such  legislative 
Intent  should  not  be  defeated.  In  Cherokee 
County  Publishing  Co.  v.  Cherokee  County, 
151  Pac.  187,  it  is  held:  The  primary  object 
shall  be  tbe  intention  of  tbe  lawmakers,  and, 
when  any  rule  of  construction  defeats  that 
Intention,  It  must  be  abandoned.  Rules  of 
construction  are  but  aids  to  the  accomplish- 
ment of  this  primary  object,  following  Maben 
V.  Rosser,  24  OkL  588,  103  Pac.  674.  In  Lan- 
ders v.  Van  Aukin,  77  Or.  479,  161  Pac.  712, 
it  Is  held: 

"A  remedial  statute  should  be  construed  to 
give,  it  practical  effect  according  to  the  lawmak- 
ers' intention." 

"An  act  of  the  Legislature  will  not  be  declared 
unconstitutional  unless  its  conflict  with  tli« 
Constitution  is  clear  and  certain."  Stout  v. 
State  ex  rel.  (Caldwell,  36  Okl.  744,  130  Pac. 
553,  46  L.  R.  A.  (N.  S.)  884,  Ann.  Cns.  1916E, 
858. 

"In  testing  a  legislative  enactment  as  regards 
its  constitutionality,  all  reasonable  doubts  must 
be  resolved  in  support  of  the  act.  In  determin- 
ing tbe  constitutionality  of  an  act  of  the  Leg- 
islature, courts  always  presume  in  the  first 
place  that  the  act  is  constitutionaL  Section 
82,  Lewis'  Sutherland  Statutory  Construction, 
and  the  very  many  authorities  therein  cited. 

"Another  universal  principle  applied  In  con- 
sidering the  constitutional  question  is  that  an 
act  will  be  so  construed,  if  possible,  as  to  avoid 
conflict  with  the  Constitution,  although  such  a 
construction  may  not  be  the  most  obvious  or 
natural  one."  Section  83,  Lewis'  Sutherland 
Statutory  Construction. 

"The  courts  may  resort  to  an  implication  to 
sustain  a  statute,  but  not  to  destroy  it."  At- 
lantic Waterworks  Co.  v.  Consumers'  Water  Co., 
44  N.  J.  Eq.  427,  15  AU.  581. 

It  Is  evident  that  the  Legislature  wisely 
provided  for  a  review  of  a  judgment  of  a 
justice  of  the  peace  court,  upon  questions  of 
law  by  a  bill  of  exceptions  and  petition  in 
error,  and  thus  proi)erly  provided  for  the 
correction  of  errors  of  law  committed  by  the 
trial  justice,  vrlthout  incurring  a  possible 
great  and  unnecessary  expense  for  attendance 
of  witnesses  incident  to  an  appeal,  whidh 
necessitated  a  trial  de  novo,  on  both  questions 
of  law  and  fact.  The  Legislature  having, 
since  the  adoption  of  the  Constitution,  other- 
wise provided  by  adopting  the  Code  sections 
hereinbefore  quoted,  an  additional  mode  of 
review  of  Judgments  of  justice  of  the  peace 
courts  as  to  questions  of  law,  to  the  appeal 
provided  by  section  14,  art  7,  of  the  Consti- 
tution, and  the  plaintiff  having  strictly  com- 
plied with  the  law  as  to  such  review  by  filing 
bill  of  exceptions  and  petition  In  error  In  the 
district  court,  upon  which  summons  Issued 
and  was  served  upon  defendant,  the  trial 
court,  npon  motion  of  defendant,  committed 
reversible  error  in  dismissing  said  proceeding 
in  error  for  want  of  jurisdiction. 

This  cause  should  be  reversed  and  remand- 
ed, with  Instructions  to  set  aside  said  order 
c.  dismissal  of  said  proceeding  in  error,  and 
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proceed  to  hear  and  determine  the  same,  and 
the  defendant  taxed  with  the  costs  of  this 
appeal. 

PER  CURIAM.    Adopted  in  whole. 


<u  oki.  im 

TALLET  T.  MAUPIN,  Jiutice  of  Peace. 

(No.  8962.) 

(Supreme  Oart  of  Oklahoma.     June  6,  1917. 

Rebeariog  Denied  July  24,  1917.) 

(Syllabu*  ly  (Ae  Court.) 

Mandakub  ®=»4(1)— Action  of  Justice  or 
Peace— Adequate  Revedt  at  Law. 
Mandamus  will  not  lie  to  compel  a  Justice  of 
the  peace  to  grant  an  application  for  change  of 
venue,  for  the  reason  that  the  pnrty  making 
such  application  has  a  plain  and  adequate  rem- 
edy at  law  by  hill  of  exceptions  and  petition  in 
error. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  9, 11,  17-19.] 

Original  application  for  writ  of  manda- 
mus by  Harry  Talley  against  Robert  W. 
Maiipln,  as  a  Justice  of  tbe  Peace.  Writ  de- 
nied. 

Shirk  &  Danuer  and  D:  S.  Levy,  all  of 
Oklahoma  City,  for  plaintiff.  Harry  W. 
Priest,  of  Oklahoma  (Xty,  for  defendant. 

KANE,  J.  This  is  an  original  proceeding 
In  mandamus,  commenced  by  the  plaintiff  for 
the  purpose  of  requiring  the  defendant  as 
a  Justice  of  tbe  peace  to  grant  a  change  of 
venue  in  a  civil  action  pending  before  blm, 
wherein  the  plaintiff  herein  is  defendant. 

It  seems  that  on  the  7th  day  of  March, 
this  year,  the  plaintiff  herein,  being  defend- 
ant In  a  cause  pending  before  tbe  defendant 
herein,  as  a  Justice  of  the  peace,  died  an 
afUdavit  for  diange  of  venue  from  said  de- 
fendant to  another  Justice  of  the  peace,  said 
affidavit  and  application  for  change  of  venue 
stating  in  substance  that  tbe  affiant  verily 
believes  that  he  cannot  have  a  fair  and  im- 
partial trial  of  said  cause  before  said  defend- 
ant on  account  of  the  bias  and  prejudice  of 
said  defendant  against  blm,  which  applica- 
tion was  denied. 

It  is  the  contention  of  counsel  for  plain- 
tiff that  the  right  to  have  a  change  of  venue 
from  one  Justice  to  another  is  an  absolute 
right,  and  that  a  justice  of  tbe  peace  has  no 
discretion  in  the  matter,  but  it  is  his  manda- 
tory duty  to  grant  the  change  Immediately 
upon  the  application  therefor  being  made; 
tbe  only  discretion  he  may  exercise  being  as 
to  what  other  Justice  of  the  peace  he  will 
send  the  case.  This  court  in  several  cases 
has  held  to  the  contrary.  Winfrey  v.  Benton, 
25  Okl.  445,  106  Pac.  853;  Wrought  Iron 
Range  Co.  v.  Leach,  32  Okl.  706,  123  Pac. 
419.  This  is  also  the  rule  in  the  state  of 
Kansas.  Spacek  v.  Aubert,  92  Kan.  677,  141 
Pac.  254.    The  general  rule  is  stated  by  Mr. 


High    (High,    Extraordinary   Remedies    [?d 
EdJ  {  183)  as  follows: 

"The  granting  or  refusing  of  a  change  of  ven- 
ue, being  a  matter  of  judicial  discretion,  is  not, 
as  we  have  seen,  subject  to  control  by  manda- 
mus. But  the  refusal  of  tbe  courts  to  interfere 
in  such  cases  may  also  be  based  upon  tlie  exist- 
pnoc  of  other  relief,  since  the  decision  of  an  in- 
ferior court,  refuging  an  application  for  change 
of  venue,  is  subject  to  review  by  appeal  from 
tbe  final  judgment,  and  mandamus  will  not 
therefore  lie  to  compel  the  change." 

In  Winfrey  v.  Beinton  et  al.,  supra,  it  was 
held  that  a  writ  of  mandamus  would  not  lie 
to  compel  a  Justice  of  the  peace  to  grant  a 
change  of  venue,  for  tbe  reason  that  the  de- 
fendant had  a  plain  and  adequate  remedy 
by  appeal  or  error.  In  distinguishing  Win- 
frey V.  Benton,  supra,  counsel  for  plaintUT  in 
their  brief  say: 

"It  is  true,  this  court  in  the  case  of  Winfrev  v. 
Benton,  25  Okl.  445  [106  Pac.  853],  in  an  opin- 
ion by  Justice  Dunn,  and  decided  in  January, 
1910,  held:  'That  a  party  to  a  suit  in  the  jus- 
tice court  could  not  compel  the  justice,  by  man- 
damus, to  grant  a  change  of  venue,  because  he 
had  an  adequate  remedy  at  law  by  appeal.'  It 
is  evident  from  rending  the  opinion  in  that 
case,  that  the  question  was  not  considered,  to 
wit,  that  since  the  adoption  of  the  Constitution, 
all  statutory  provisions  with  reference  to  ap- 
peals from  justice  courts  by  biUs  of  exception 
and  assignments  of  error  were  no  longer  in  force 
and  effect.  This  latter  question  was  not  de- 
termined by  this  court  until  subsequent  to  the 
ense  of  Winfrey  v.  Benton,  supra,  bnt  was  de- 
termined by  this  court  for  the  first  time  in  the 
case  of  Gulf  Pipe  Line  Company  v.  Vanderberg, 
28  Okl.  C37  [115  Pac.  782,  34  L.  R.  A.  (N.  S.) 
OCl,  Ann.  Gas.  1912D,  407],  decided  May.  1911, 
and  Patten  v.  Cagle,  32  Okl.  499  [122  Pac 
154],  decided  March,  1912." 

It  is  possibly  true  that  in  laying  down  tbe 
rule  in  the  Winfrey  Case  the  court  errone- 
ously assumed  that  the  action  of  a  justice  of 
the  peace  in  overruling  an  application  for 
change  of  venue  could  be  reviewed  by  bill 
of  exceptions  and  petition  in  error.  Whether 
this  assumption  was  well  founded  at  that 
time  is  immaterial  now,  for  by  a  recent  de- 
cision of  this  court  it  has  been  held  that: 

"In  this  Jurisdiction  there  are  two  i)roceduri>s 
for  a  review  of  a  judgment  of  a  justice  of  tbe 
peace  court:  (1)  By  appeal  to  the  county,  su- 
perior, or  district  court,  to  be  tried  de  novo  up- 
on both  questions  of  law  and  fact;  and  (2)  by  a 
review  upon  questions  of  law  upon  bill  of  excep- 
tions and  petition  in  error."  Faust  v.  Fenton, 
Adm'r,  160  Pac.  731,  an  opinion  rendered  by 
Mr.  Commissioner  Collier,  which  has  just  been 
approved  by  the  court,  hut  not  yet  officially  re- 
ported. 

In  view  of  this  pronouncement,  we  held  in 
line  with  Winfrey  v.  Benton,  supra,  and  the 
other  cases  and  authorities  herein  cited,  that 
mandamus  will  not  lie  to  compel  a  Justice  of 
the  peace  to  grant  an  application  for  change 
of  venue,  for  the  reason  that  the  party  mak- 
ing such  application  has  a  plain  and  ade- 
quate remedy  at  law  by  bill  of  exceptions 
and  petition  in  error. 

For  the  reasons  stated,  the  writ  is  denied. 
All  the  Justices  concur. 
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McODLIXDUGH  v.  ROOT.    (No,  7602.) 
(Supreme  Court  of  Oklahoma.    June  12,  1917.) 

(SyJlahui  by  the  Court.) 

1.  jubtices  of  the  peace  ®=»  150(6)— appeal 
— Motion  fob  New  Tbiai,. 

It  is  not  necessary  to  file  a  motion  for  new 
trial  before  appealing  from  the  judgment  of  a 
justice  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ^  S15.] 

2.  Justices  of  the  Peace  ®=»  139  —  Rulings 
—Appeal  by  Bill  of  Exceptions. 

Where  the  aggrieved  party  complains  of  the 
rulings  and  decisions  of  a  justice  of  the  peace 
involving  questions  of  law  which  are  decisive 
of  the  issue  involved,  be  may  appeal  by  a  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Cent.  Dig.  §  465.] 

Error  from  District  Court,  Harper  Coun- 
ty;  W.  (3.  Crow,  Judge.  • 

Action  of  forcible  entry  and  detainer  by 
H.  A.  Root  against  L.  C.  McCullough.  Judg- 
ment for  plaintiff  In  Justice  court,  and  de- 
fendant appeals,  and  from  the  granting  of 
plaintiff's  motion  to  dismiss  the  appeal,  de- 
fendant brings  error.  Judgment  and  order 
of  dismissal  reversed. 

Jos^h  h.  Griffltts,  of  Buffalo,  for  plain- 
tiff in  error.  Dldt  &  McKenide,  of  Buffalo, 
for  defendant  in  error. 

BRETTT,  J.  This  cause  was  commenced  In 
a  justice  court  by  H.  A.  Root,  defendant  In 
error,  against  I*  C.  McOullough,  plaintiff  In 
error,  for  the  possession  of  certain  real  es- 
tate. 

The  parties  will  be  referred  to  as  they  ap- 
peared In  the  justice  court.  .  Root,  the  plain- 
tiff In  the  justice  court,  sued  for  the  pos- 
session of  certain  real  estate  under  the  forci- 
ble entry  and  detainer  act,  making  the. usual 
allegations  as  to  his  right  to  Immediate  pos- 
session and  the  unlawful  detention  of  said 
real  estate  by  the  defendant,  also  alleging 
that  notice  to  vacate  had  been  duly  served. 
Trial  was  had  which  resulted  in  judgment 
for  the  plaintiff  for  possession.  The  defend- 
ant In  due  time  appealed  to  the  district  court 
by  a  bill  of  exceptions.  Motion  was  filed  by 
plaintiff.  Root,  to  dismiss  the  appeal  for  the 
reason  that  defendant,  McCullough,  had  not 
filed  a  motion  for  a  new  trial  in  the  justice 
court  before  taking  his  appeal.  This  motion 
was  sustained  on  ground: 

That  the  "record  fails  to  show  that  said  de- 
fendant filed  a  motion  for  new  trial  in  the  jus- 
tice court,  or  served  same  upon  plaintiff,  or  that 
the  motion  for  new  trial  was  ever  passed  upon 
by  the  justice  of  the  peace  from  whom  said  ap- 
peal is  attempted  to  nave  been  taken ;  that  the 
time  for  filing  said  motion  for  new  trial  has  ex- 
pired, and  for  these  reasons  the  motion  of  said 
plaintiff  to  dismiss  said  appeal  should  be  sus- 
tained." 

And  it  Is  from  this  order  and  judgment 
dismissing  the  appeal  the  defendant  has  ap- 
pealed to  this  court. 


[1]  We  think  the  court  erred  in  dismissing 
the  appeal.  We  know  of  no  statute  which 
makes  a  motion  for  new  trial  necessary  be- 
fore taking  an  appeal  from  the  judgment  of 
a  Justice  of  the  peace.  Sections  5453  and 
54.54,  Revised  Laws  1910,  and  section  1,  c. 
53,  Session  Laws  1913,  prescribe  the  pro- 
cedure governing  motions  for  new  trial  in 
Justice  courts,  and  Umlt-s  the  conditions  un- 
der which  they  may  be  filed,  but  these  sec- 
tions do  not  either  directly  or  remotely  in- 
timate that  such  motion  Is  the  basis  of  an 
appeal,  nor  does  any  other  section  of  the 
statute  contemplate  that  a  motion  for  a  new 
trial  Is  essential  before  taking  an  appeal 
from  the  Judgnjent  of  a  Justice  of  the  peace. 
The  only  purpose  of  such  motion  in  a  Jus- 
tice court,  when  authorized.  Is  to  obtain  an- 
other hearing  before  the  same  tribunal.  Sec- 
tion 1,  c.  63,  Session  Laws  1913,  provides 
that: 

"Justices  of  the  peace  shall  not  grant  new 
trials  for  any  cause  after  verdict  by  a  jury." 

This  necessarily  implies  no  motion  for 
new  trial  shall  be  filed  in  a  justice  court 
where  the  cause  has  been  tried  to  a  jury. 
And  If  It  were  true  that  a  motion  for  a  new 
trial  was  a  condition  precedent  to  the  right 
of  appeal  from  the  judgment  of  a  justice  of 
the  peace,  then  the  effect  of  this  statute 
would  be  to  deny  an  appeal  in  all  cases  tried 
to  a  jury.  And  such  was  not  the  Intention 
of  the  Legislature; 

[2]  The  bill  of  exceptions  In  the  case  at 
bar,  among  otlier  things,  was  leveled  at  the 
sufficiency  of  the  notice  and  the  proof  of 
service  of  the  notice  to  vacate,  which  were 
matters  that  could  be  properly  reviewed  by 
the  district  court  on  a  bill  of  exceptions. 

The  notice  to  vacate  Is  the  basis  of  the 
right  of  action  In  a  suit  against  a  party  for 
forcible  detention.  And  the  right  of  action 
does  not  accrue  until  prefer  notice  to  vacate 
has  been  given,  and  given  the  statutory  time 
before  suit  Is  commenced.  The  proof  of  the 
plaintiff  on  this  point  to  which  the  defend- 
ant excepted,  and  of  which  he  complains  In 
bis  bill  of  exceptions.  Is: 

"I  did  on  about  the  10th  day  of  January,  1915, 
mail  a  letter  to  the  defendant,  Lewis  McCul- 
lough, that  I  would  want  possession  of  the  prem- 
ises." 

It  appears  that  no  copy  of  the  letter  was 
attached  as  an  exhibit  to  the  bill  of  pai^ 
tlculars,  and  no  other  proof  of  service  of 
notice  to  vacate  was  offered  by  the  plain- 
tiff. And  this  certainly  raised  a  question 
that  was  properly  appealable  to  the  district 
court  by  a  bill  of  exceptions.  Faust  v.  Fen- 
ton,  Administrator,  166  Pac.  731,  not  yet 
officially  reported.  And  no  motion  for  a  new 
trial  was  necessary  before  the  aggrieved 
party  was  entitled  to  appeal. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  vacate  the  judg- 
ment of  dismissal,  and  to  reinstate  the  ap- 
peal.   All  the  Justices  concur. 
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CLARE  T.  DE  GRAFFETTREID  et  al..  Judges. 

(No.  9166.) 
(Supreme  0>urt  of  Oklahoma.    July  10,  1917.) 

(Byllahui  by  the  Court.) 

1.  Prohibition  «=s>15— Pboceidings— Intbb- 

KST. 
Where  an  order  of  a  county  court  authorizee 
a  guardian  of  a  minor  to  purchase  real  estate  of 
a  third  part?  at  a  prine  for  which  the  latter  is 
afterwards  willing  to  sell,  and  an  appeal  is  tak- 
en from  such  order  in  behalf  of  such  minor  to 
the  district  court,  such  third  party,  who  denies 
the  jurisdiction  of  such  district  court  in  such 
case,  baa  a  sufficient  interest  in  audi  order  to 
entitle  him  to  file  and  prosecute  in  the  Supreme 
Court  a  pedtioD  for  a  writ  of  prohibition  to  pre- 
vent the  judges  of  such  district  eourt  from  exer- 
cising appellate  jurisdiction  in  such  case,  al- 
though such  third  party  is  not  contractually 
bound  to  sell  at  such  price. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {S  57-60.] 

2.  Indians  *=9l3  — Indian  Lawb  —  Rbotbio- 

TION. 
Under  the  provisions  of  section  6,  Act  Cong. 
Ma.v  27.  1908,  c.  199,  .35  Stat.  312,  enUUed  "An 
act  for  the  removal  of  restrictions  from  part  of 
the  lands  of  allottees  of  the  Five  Civilized  Tribes, 
and  for  other  purposes,"  the  local  representa- 
tives appointed  by  the  Siecretary  of  the  Interior, 
with  authority  and -duty  under  said  act,  among 
other  things,  of  prosecuting  any  necessary  renv- 
edy,  either  civil  or  criminal,  or  both,  to  preserve 
the  property  and  protect  the  interest  of  •  •  • 
minor  allottees,"  are  authorised,  as,  in  effect, 
congresrionally  designated  "next  friends"  of  such 
allottees,  to  prosecute  an  appeal  in  behalf  of 
such  minor  allottees  from  the  county  to  the  dis- 
trict court  from  any  appealable  order  obtained 
by  the  guardian  of  such  allottees  which  affects 
their  property  or  interests. 

(a>  A  petition  for  a  writ  of  prohibition  to  pre- 
veht  such  district  court  from  exercising  such 
jurisdiction  in  such  case  upon  the  ground  of 
want  of  authority  in  such  repre.sentatives  to 
apnoal  from  such  order  in  behalf  of  such  minor 
will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  $  30.] 

3.  pnotttbition  ®s>10(2)— issttanck  of  w*it 
—Right. 

Where  a  case  is  filed  in  a  district  court  and 
purports  to  have  been  appealed  tothe  snmc  from 
a  rountv  court  under  the  provision  of  sprtions 
]m«  and  1.564,  Stnts.  1890  (sections  6505  and 
6500,  Rev.  Laws  1910),  but  no  appeal  l)ond  has 
been  filed  therein  or  given  as  required  by  these 
sections  of  the  statute,  the  district  court  may, 
in  the  first  instance,  determine  the  qiiestion  of 
its  jurisdiction  of  the  case ;  and,  where  no  ques- 
tion of  the  jurisdiction  of  such  court  for  want 
of  such  bond  has  been  determined  therein,  the 
Supreme  Court  will  not  issue  a  writ  of  proliibi- 
tion  against  the  judges  of  such  district  court  to 
prevent  an  exercise  of  jurisdiction  in  such  case, 
notwithstandinc  the  petition  for  such  writ  is 
not  a  party  to  such  case  at  the  time  of  the  denial 
of  his  petition. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  §§  44-56.] 

Petition  by  A.  C.  Clark  for  writ  of  prohibi- 
tion against  R.  P.  De  Graffenreid  and  an- 
other. Judges  of  the  District  <3ourt  in  and 
for  the  Third  Judicial  District    Writ  denied. 

S.  y.  O'Hare,  of  Muskogee,  for  plaintiff. 
R.  C.  Allen  and  James  C.  Davis,  both  of  Mus- 
kogee, for  defendants. 


TRACKER,  J.  A.  G.  Clark,  upon  the  an- 
thority  of  section  2,  art  9  (Williams,  {  1S7) 
of  our  state  Constitution,  filed  his  petition 
In  this  court  for  a  writ  of  prohibition  against 
Judges  R.  P.  De  Graffenreid  and  Cliarles 
G.  Watts,  as  Judges  of  the  district  oonrt  In 
and  for  the  Tblrd  judicial  district,  composed 
of  Wagoner  and  Muskogee  counties,  to  pre- 
vent their  exercise  of  Jurisdiction  in  a  case 
now  pending  in  the  district  court  of  Musko- 
gee county,  as  a  result  of  a  writ  of  manda- 
mus Issued  out  of  that  court,  compelling  tbe 
Judge  of  the  county  court  of  that  cotuty  to 
transfer  to  the  clerk  of  the  district  court 
a  certified  copy  of  an  order  in  the  probate 
matter  of  the  guardianship  of  Luther  Man- 
uel, a  minor  allottee  and  freedman  (dtlzea 
of  the  Creek  Nation,  together  with  certified 
copies  of  tlie  notice  of  appeal  from  such 
order  and  of  the  minutes,  records,  papers, 
and  proceedings  In  the  case,  "and  to  do  and 
perform  all  other  acts  and  things  required 
by  law  upon  the  part  of  the  Judge  of  said 
court  for  the  perfecting  of  an  appeal  from 
said  order  to  said  district  court,"  upon  the 
alleged  grounds  of  want  of  Jurisdiction  In 
the  district  court 

Judges  R.  P.  De  Graffenreid  and  Charles 
G.  Watts  have  filed  their  response  to  said 
petition;  and  the  petition  and  response  show 
that  Ferdinand  P.  Snider,  then  the  guardian 
of  Luther  Mannd,  petitioned  the  county  court 
In  said  probate  matter  for  an  order  author- 
izing him  to  purchase  for  this*  minor  860 
acres  of  land  at  $50  per  acre,  cash  down,  in 
accord  with  the  proposition  of  the  plaintiff 
in  the  Instant  case,  as  owner,  to  sell  this 
land;  that  the  Judge  of  the  county  court, 
over  the  protest  of  William  M.  Harrison 
and  Frank  L.  Montgomery,  as  United  Statfes 
probate  attorneys  for  Muslfogee  county,  and 
James  C.  Davis,  as  assistant  Creek  national 
attorney  for  the  Creek  Nation,  who  appeared 
in  this  matter  for  this  minor,  made  an  oi> 
der  authorizing  and  directing  the  guardian 
to  purchase  this  land  at  $40  per  acre,  if  he 
could,  and  to  allow  the  petitioner  in  the 
Instant  case  time  to  consider  whether  he 
would  accept  such  offer;  that  the  petitioner 
In  the  instant  case,  after  taking  time  to 
consider  the  matter,  was  willing  to  sell  the 
land  upon  the  terms  so  offered;  that  the 
said  William  M.  Harrison,  Frank  U  Mont- 
gomery, and  James  C.  Davis,  as  such  officers, 
acting  in  behalf  of  such  minor  and  sdmewhat 
in  the  character  of  "next  friends"  by  virtue 
of  their  offices,  each  made  and  filed  In  the 
county  court  an  affidavit  of  the  fact  of  his 
official  position,  in  which  he  asserted  his 
right  to  appeal  under  the  law,  and,  as  re- 
quired by  section  1563,  Stat  1890  (section 
6505,  Rev.  Laws  1910),  gave  notice  of  an 
appeal  from  the  aforesaid  order  to  the  dis- 
trict court  upon  questions  of  l>oth  law  and 
fact,  but,  as  the  Judge  of  the  county  court 
made  and   entered  an  order  denying  their 
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li^t  of  appeal,  and,  In  effect,  refusing  to 
fix  Uie  amount  of  their  appeal  bond  nnder 
section  1584,  Stats.  1S90  (secUon  6606,  Rev. 
Laws  1910),  they  did  not  make  tbe  bond 
provided  for  In  this  section  of  the  statutes; 
that  apon  itetltlon  to  said  district  conrt  the 
Jndg:e  of  the  county  court  was  required  to 
and  did  send  a  certified  copy  of  the  order 
frona  which  these  attorneys  desired  to  appeal, 
tc^etber  with  the  other  minutes,  records,  pa- 
pers, etc,  above  mentioned  to  the  district 
coait,  where  the  case  was  filed,  and  Is  pend- 
ing on  such  appeal;  and  that  tbe  respond- 
ents, unless  prohibited  by  this  court,  will 
probably  exercise  jurisdiction  In  the  matter 
of  sudi  appeaL 

The  only  questions  to  be  decided  In  this 
case  are:  (1)  As  to  whether  the  petitioner, 
A.  O.  Clark,  has  sufficient  Interest  to  entitle 
him  to  prosecute  his  petition  for  this  writ 
of  prohibition,  he  now  asks;  (2)  as  to  wheth- 
er. If  Clark  has  such  interest,  William  M. 
Harrison,  Frank  L.  Montgomery,  and  James 
O.  Davis,  or  either  of  them,  are  authorized 
by  law  to  prosecute  the  appeal  in  question  in 
behalf  of  such  minor  allottee  so  as  to  give 
the  district  court  Jurisdiction  of  the  same, 
and  so  that  Clark  Is  not  entitled  to  a  writ 
of  prohibition  upon  the  grounds  of  their  want 
eit  such  authority;  and  (3)  as  to  whether, 
U  Clark  has  such  Interest,  the  failure  of 
these  attorneys,  nnder  the  facts  and  circum- 
stances stated,  to  execute  tbe  bond  required 
by  sections  1G63  and  1064,  Stats.  1890  (sec- 
tions 6505  and  6506,  Bev.  Laws  1910)  in  such 
cases  prevents  the  district  court  from  ac- 
quiring jurisdiction  in  the  case,  so  as  to  en- 
title Clark  to  the  writ  of  prohibition  upon 
this  ground. 

[1]  As  to  the  first  of  these  questions,  as- 
suming but  not  deciding  that  Clark's  peti- 
tion in  the  Instant  case  does  not  bind  him 
by  estoppel  or  otherwise  to  sell  the  land  in 
question  upon  the  terms  proposed  by  the  or- 
der of  the  county  court,  it  appears  that  he 
has  sufildent  interests  in  the  ofFer  involved 
In  the  order  of  the  county  court  to  entitle 
biro  to  Invoke  the  jurisdiction  of  this  court 
by  the  petition  he  has  filed.  In  10  Mod.  Am. 
Lew,  579.  it  is  said: 

"nese  writs  formerly  were  not  writs  of  right, 
but  purely  prerogative  writs,  issuable  only  at 
the  pleasare  of  the  sovereign,  and  therefore  only 
in  his  name;  and  even  now,  in  some  instances, 
while  the  writs  may  enforce  a  private  interest, 
nnconnected  with  any  public  interest,  tbe  fic- 
tion <rf  a  public  interest  is  retained,  and  then 
tbe  proceedings  bpgin  in  the  name  of  the  sovei^ 
eign,  upon  the  relation  of  the  party  aggrieved, 
who  must  show  some  personal  interest,  though 
tbe  interest  may  be  slight;  and  sometimes  toe 
fact  that  he  is  a  citizen,  and,  as  such,  interested 
In  the  execution  of  the  laws,  is  enough.  If, 
however,  the  right  to  be  enforced  is  private 
and  personal,  then  tbe  state  must  not  be  used 
as  a  petitioner^     •     •     •     ^nd  a  petition  for 

Srohibition  against  a  court  acting  without  jnris- 
iction  may  be  filed  at  the  instance  of  any 
one  of  the  parties,  or  even  of  a  stranger." 
State  V.  Francis,  95  Mo.  44,  8  S.  W.  1;  Train- 
er V.  Porter,  45  Mo.  336 ;  People  v.  Sub.  R.  R. 
Co..  178  m.  594,  53  N.  B.  349,  49  L.  B.  A. 
650;  People  v.  Crotty.  93  lU.  180. 
166  P.— 47 


[2]  As  to  the  second  of  these  questions.  It 
appears  that  the  provisions  of  section  6  of 
the  act  of  Congress  of  May  27,  1908,  tbe  same 
being  found  in  "Annotated  Acts  of  Congress, 
Five  Civilized  Tribes  and  Osage  Nation,"  by 
Thomas,  264,  are  sufiiciently  comprehensive 
to  authorize  these  representatives  of  the  Sec- 
retary of  the  Interior,  as  representatives  of 
Luther  Manuel,  somewhat  in  the  character  of 
legislatively  authorized  "next  friends,"  to 
prosecute  tbe  appeal  In  question.  Section  6 
of  that  act,  so  far  as  pertinent,  reads  as  fol- 
lows: 

"That  the  persons  and  pr(q>erty  <^f  minor  al- 
lottees of  the  Five  Civilized  Tribes  shall,  ex- 
cept as  otherwise  specifically  provided  by  law, 
be  subject  to  the  jurisdiction  of  the  probate 
courts  of  tbe  state  of  Oklahoma.  The  Secre- 
tary of  the  Interior  is  hereby  empowered,  un- 
der rules  and  regulations  to  be  prescribed  by 
him,  to  appoint  such  local  representatives  with- 
in the  state  of  Oklahoma  who  shall  be  citizens 
of  that  state  or  now  domiciled  therein  as  he 
may  deem  necessary  to  inquire  into  and  investi- 
gate the  conduct  of  guardians  or  curators  hav- 
ing in  charge  the  estate  of  such  minors,  and 
whenever  such  representative  or  representatives 
of  the  Secretary  of  the  Interior  shall  be  of  opin- 
ion that  the  estate  of  any  minor  is  not  being 
properly  cared  iot  by  the  guardian  or  curator, 
or  that  tbe  same  is  in  any  manner  being  dissi* 
pated  or  wasted  or  being  permitted  to  deteri- 
orate in  value  by  reason  of  the  negligence  or 
carelessness  or  Incompetency  of  the  guardian 
or  curator,  said  representative  or  representa- 
tives of  the  Secretary  of  the  Interior  shall  have 
power  and  it  shall  be  their  duty  to  report  said 
matter  in  full  to  the  proper  probate  court  and 
take  tbe  necessary  steps  to  have  such  matter 
fuUy  investigated,  and  go  to  the  further  extent 
of  prosecuting  any  necessary  remedy,  either 
civil  or  criminal,  or  both,  to  preserve  the  prop- 
erty and  protect  the  interests  of  said  minor  al- 
lottees.   •     •    •" 

This  langfuage  appears  to  qualify  the  grant 
of  jurisdiction  to  the  probate  courts  of  this 
state  over  the  persons  and  property  of  such 
minor  allottees  by  these  provisions  which, 
among  other  things,  require  the  recognition 
of  these  representatives  of  the  Secretary  of 
the  Interior  as  congresslonaUy  authorized 
"next  friends"  of  such  minor  allottees  for  the 
purpose  of  prosecuting  such  an  appeal.  They 
are  authorized  and  required  by  the  language 
quoted  from  that  act  to  "go  to  the  further 
extent  of  prosecuting  any  necessary  remedy, 
dther  civil  or  criminal,  or  both,  to  preserve 
the  property  and  protect  the  Interests  of  said 
minor  allottees";  and,  while  the  regular 
guardians  of  such  minors  have  the  same  func- 
tions as  guardians  of  other  minors,  where,  as 
here.  In  the  opinion  of  these  representatives 
of  the  Secretary  of  the  Interior,  such  guard- 
ians have  procured  an  appealable  order 
against  the  property  rights  or  Interests  of 
such  minor  allottees,  these  representatives 
may,  as  such  "next  friends"  of  such  minors^ 
appeal  to  the  district  court. 

It  must  be  obvious  that  such  representa- 
tives of  the  Secretary  of  the  Interior  will  be 
unable  to  effectively  serve  such  minor  al- 
lottees whenever  they  do  not  agree  with  their 
guardians  and  the  probate  courts  as  to  the 
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Interests  of  sndi  wards  unless  they  can  ap- 
peal to  the  district  court ;  and  there  Is  noth- 
ing In  this  act  of  Congress  above  cited  and 
quoted  limiting  their  duties  in  prosecuting 
remedies  to  the  wishes  of  the  guardian  or 
probate  Judge,  or  either  of  them;  indeed  no 
occasion  for  such  scrvlee  will  likely  arise 
except  in  case  of  disagreement  with  the 
guardian  and  county  Judge  as-  to  whether 
there  should  be  any  such  prosecution. 

The  subsequent  provision  In  the  act  of  Con- 
gress that  such  representatives  of  the  Sec- 
retary of  the  Interior  shall  "advise  all  al- 
lottees, adoilt  or  minor,  having  restricted 
lands  of  all  of  their  legal  rights  with  refer- 
ence to  their  restricted  lands,  without  charge, 
and  •  •  •  advise  them  in  the  prepara- 
tion of  all  leases  authorized  by  law  to  be 
made,  and  at  the  request  of  any  alfottee  hav- 
ing restricted  land  •  •  •  shall,  without 
charge,  except  the  necessary  court  and  re- 
cording fees  and  expenses,  if  any,  in  the 
name  of  the  allottee,  take  sruch  steps  as  may 
be  necessary,  Including  the  bringing  of  any 
suit  or  suits  and  the  prosecntioil  and  appeal 
thereof,  to  cancel  and  annul  any  deed,  con- 
veyance, mortgage,  lease,  contract  to  sell, 
power  of  attorney,  or  any  other  incumbrance 
of  any  kind  or  diaracter,  made  or  attempt- 
ed to  be  made  or  executed  in  violation  of 
this  act  or  any  other  act  of  Congress,  and  to 
take  all  steps  necessary  to  assist  said  al- 
lottees In  acquiring  and  retaining  possession 
of  their  restricted  lands,"  does  not  qualify, 
but  supplements  and  enlarges,  the  duties  Im- 
posed by  the  preceding  provisions. 

[J]  Although  a  next  friend  ordinarily  has 
no  standing  to  prosecute  an  appeal  where 
the  Interests  of  the  minor  are  protected  by  a 
guardian  (Lawless  v.  Reagan,  128  Mass.  592; 
a  B.  V.  B.  C.  B.,  28  Barb.  [N.  T.]  299),  there 
are  cases  in  which  minors  having  guardians- 
may  appeal  notwithstanding  this  general  rule 
(Patterson  v.  Millions'  Adm'x,  3  Ky.  Law  Rep. 
538;  Miller  v.  Cabell,  81  Ky.  178,  4,  Ky.  Law 
Rep.  962;  Williams  v.  Cleaveland,  76  Conn. 
426,'  56  Atl.  830;  Davidson's  Appeal,  1  Root 
[Conn.]  275),  and  there  is  no  doubt  of  the 
power  of  Congress  to  authorize,  as  we  think 
It  did  here,  such  representatives  to  prosecute 
appeals  in  the  Interests  of  such  minor  allot- 
tees where  the  regular  gaardian  is  adverse  to 
their  conception  of  the  same.  This  appeal 
was  clearly  authorized  by  section  1559,  Stats. 
1790  (section  6501,  Rev.  Laws  1910)  which,  so 
far  as  pertinent,  reads  as  follows: 

"An  appeal  may  be  taken  to  the  district  court 
from  a  judgment,  decree  or  order  of  the  county 
court:     •     •     • 

"ESghth.  Prom  any  other  judgment,  decree  or 
order  of  the  county  court  in  a  probate  cause, 
or  of  the  judge  thereof,  affecting  a  substantial 
right." 

An  order  authorizing  and  directing  an  ex- 
penditure of  a  ward's  money  In  the  purchase 
of  real  estate  for  him  "affects"  his  substan- 
tial rights;    and,  for  the  purpose  of  deter- 


mining whether  or  not  fbey  should  and  .will 
prosecute  the  remedy  of  appeal,  these  special 
representatives  of  the  minor  allottee  must 
necessarily  be  the  Judges  in  the  first  instance 
as  to  whether  su(A  substantial  rights  are 
affected  adversely;  and  the  question  as  to 
the  value  of  the  land  and  as  to  whether  It 
was  to  the  Interest  of  the  minor  to  purchase 
the  same,  which  may  be  determined  upon  ap- 
peal. Is  not  pertinent  to  the  question  of  their 
authority  to  appeal  in  behalf  of  such  minor 
allottee,  or  to  the  question  of  the  Jurisdiction 
of  the  district  court  over  the  case  in  any 
other  respect. 

As  already  shown,  the  county  Judge  refuS' 
ed  to  fix  the  amount  of  the  appeal  bond  so 
that  these  representatives  of  the  minor  allot- 
tee could  give  the  same ;  and  it  appears  that 
in  the  mandamus  proceeding  In  the  district 
court  they  did  not  attempt  to  have  the  writ  of 
mandamus  Include  a  direction  to  the  county 
judge  to  fix  such  bond  and,  if  the  same  was 
then  given,  to  send  a  certified  copy  of  the 
same  with  the  other  papers,  etc.,  to  the  dis- 
trict court  The  questidn  as  to  whether  It 
was  necessary  tor  these  attorneys  to  give 
sudi  a  bond  In  bdmlf  of  the  minor  allottee, 
even  If  they  had  to  resort  to  a  petition  for  a 
writ  of  mandamus  to  compel  the  county  Judge 
to  fix  the  amount.  In  order  to  give  the  dis- 
trict court  Jurisdiction,  is  perhaps  the  most 
serious  and  dlfllcult  one  presented  In  this 
case.  But,  since  the  district  court  may.  In 
the  first  instance,  determine  its  own  Juris- 
diction in  this  resi)ect,  and  any  party  against 
whom  the  same  Is  determined  may  appeal 
therefrom  to  this  court,  a  majority  of  the 
members  of  this  court  are  of  the  opinion,  and 
the  court  holds,  that  the  petitioner,  although 
not  at  this  time  a  party  to  the  case  In  that 
court,  has  an  adequate  remedy  at  law,  and 
that  his  petition  for  a  writ  of  prohibition,  in 
so  far  as  it  rests  upon  want  of  an  appeal 
bond,  should  be  denied  because  of  such  reme- 
dy. The  petition  is  therefore  denied  by  the 
court  for  the  reasons  stated ;  but.  In  view 
of  the  facts  already  stated  above,  Mr.  Jus- 
tice BRETT  and  the  writer  of  this  opinion 
think  that  this  question  should  be  here  deter- 
mined, and,  although  we  agree  in  the  con- 
clusion of  the  court,  our  own  views  In  this 
regard  are  as  follows: 

Such  an  apiieal  bond,  although  qualifiedly 
essential  to  the  Jurisdiction  of  the  district 
court  is  not  absolutely  so. 

If  such  a  bond  was  absolutely  essential,  it 
would  be  easy  to  see  how  cases  might  arise 
in  which  a  party  entitled  to  appeal  would  be 
absolutely  without  a  remedy,  unless  possibly 
by  suit  in  equity,  as,  for  Instance,  where  he 
did  not  discover  sufficient  reason  for  appeal, 
or  the  Judge  should,  for  one  reason  or  anoth- 
er, defer  fixing  the  bond  until  the  last  day 
for  an  appeal,  and  then  change  his  mind  as 
to  his  duty  In  this  regard,  and  finally  refuse 
to  do  so  nt  all,  so  that  it  would  be  too  lata 
to  compel  him  to  do  so  by  mandamus  pro- 
ceedings. 


Digitized  by 


Google 


r>kl.) 


CLARK  T.  DE  GRAFFENREID 


739 


If  such  a  bond  was  absolutely  essential,  all 
the  proceedings  had  In  a  district  court  In  a 
.'ase  appealed  without  such  bond  wonld  be 
roid,  unless  they  could  be  upheld  as  an  agreed 
•ase,  although  the  case  had  progressed  to 
Bnnl  Judgment  In  that  court  without  the 
luestlon  having  been  raised  and  without  fault 
>n  the  part  of  the  appellant.  If  such  a  bond 
ivns  alisolutely  essential,  the  hazard  and  the 
lurden  of  an  appeal  would  often  be  Inexcusa- 
bly great  where  the  appellant,  as  in  this  case, 
was  prevented  from  giving  bond  through  no 
fault  of  his  own. 

The  law  should  be,  and  as  we  (Mr.  Justice 
BRETT  and  the  writer  of  this  opinion)  think 
is,  more  in  accord  .with  reason  and  natural 
lustlce,  as  well  as  with  the  obvious  purpose 
>f  the  statutes. 

The  adverse  party  is  undoubtedly  entitled 
:»  have  the  case  dismissed  for  want  of  such 
x>nd  unless  the  appellant  shows  himself  en- 
:ltled  to  give  the  same  at  the  time  the  ques- 
lon  is  raised;  and  the  district  Judge,  upon 
considerations  of  the  public  policy  to  dls- 
:ournge  frivolous  and  vexatious  litigation, 
nay,  no  doubt,  properly  dismiss  such  appeal 
ipon  his  own  motion  when  he  discovers  the 
ibsencc  of  such  l)ond,  unless  it  is  shown  that 
:he  appellant  is  at  that  time  entitled  to  be 
tfforded  the  opportunity  to  give  the  same  and 
loes  so. 

The  third  paragraph  of  the  syllabus  in  the 
■ase  of  Vowell  v.  Taylor  et  al.,  8  Okl.  625,  58 
?ac.  944,  where  the  Kansas  cases  therein  cit- 
A  were  followed,  reads  as  follows: 

"It  is  the  duty  of  the  district  court  to  dis- 
;iis.s  an  appeal  from  a  justice's  court  when  no 
I>peal  bond  has  been  given.  The  court  has  no 
lower  to  permit  the  filing  of  a  new  bond  except 
Q  cases  where  a  defective  or  insufficient  bond 
as  been  given." 

But  the  facts  In  that  case  and  the  preced- 
ng  paragraph  of  the  syllabus,  as  well  as 
ome  of  the  Kansas  cases  cited,  show  that  the 
bove-quoted  paragraph  Is  not  to  be  taken  as 
stabllshing  the  rule  that  such  bond  is  ab- 
olutely  essential  to  Jurisdiction. 

The  second  paragraph  of  the  syllabus  to 
rhich  we  have  referred  reads  as  follows: 

"Where  a  case  is  tried  in  the  probate  court, 
nd  judgment  rendered  for  the  ploJntiS,  and 
le  defendant  attempts  to  appeal,  without  giv- 
]g  an  appeal  bond,  and,  after  the  transcript 
f  the  proceedings  in  the  probate  court  is  filed 
1  the  district  court,  the  plaintiff  makes  a  time- 
r  motion  to  dismiss  the  appeal  for  the  reason 
lat  no  appeal  bond  was  given  to  effectuate  the 
[>peal,  and  such  motion  ia  overruled,  and  the 
arties  are  required  to  go  to  trial,  any  appear- 
nce  for  the  purpose  of  protecting  his  rights  on 
le  trial  will  not  amount  to  a  waiver  of  the 
iving  of  an  appeal  bond,  or  give  the  court  the 
igbt  to  try  and  determine  such  cause." 

And  in  2  R.  C.  L.,  Appeal  and  Error,  }  93, 
.  117,  it  is  said : 

"Id  some  jurisdictions  the  view  is  taken  that 
le  giving  oi  the  statutory  appeal  bond  is  juris- 
irtional.  and  therefore  cannot  be  waived  by 
le  appellee,  in  the  absence  of  statutory  au- 
lorization,  as  the  provisions  of  law  requiring 

bond  on  appeal  are  not  solely  for  the  benefit 
'  the  appellee,  but  are  based  partly  upon  con- 
derations  of  public  policy,  to  discourage  frivo- 


lous and  vexatious  litigation.  The  prevailing 
view,  however,  is  that  an  appellee  may  waive 
the  giving  of  an  appeal  bond,  and  the  statutes 
in  some  instances  expressly  so  provide.  The 
appellee,  by  delay  in  objecting  to  defects  in 
the  bond,  may  be  deemed  to  have  waived  them, 
and  where  the  appellee  is  permitted  to  waive 
the  giving  of  the  appeal  bond,  his  attorney  may 
waive  it  on  his  behalf." 

In  3  Corpus  Juris,  Ai^al  and  Error,  i 
129,  p.  1182,  it  is  said: 

"In  some  states  it  is  held  that  where  the 
statute  provides  that  the  amount  of  the  bond 
or  undertaking  must  be  fixed  by  the  court  or 
clerk  the  exercise  of  the  power  conferred  is  es- 
sential, and  that  in  its  absence  the  appellant 
cannot  proceed,  but  his  appeal  will  be  dismiss- 
ed. Other  courts  take  the  view  that  the  stat- 
ute imposes  the  duty  upon  the  judge,  and  there- 
fore that  the  appellant  should  not  be  pVejudiced 
by  the  failure  of  the  judge  to  do  his  duty,  and* 
that  the  defect  is  one  which  may  be  cured  by 
amendment.  Where  the  judge  refuses  to  fix  the 
amount  of  the  bond,  or  fixes  it  at  an  nnreason- 
able  figure,  mandamus  will  lie  to  compel  him  to 
act  properly,  or  an  appeal  can  be  taken  from 
the  dismissal  of  a  motion  to  dismiss  the  appeal 
for  insufficiency  or  lack  of  a  bond." 

Mandamus  proceeding,  when  available.  Is 
often  too  exiwDsive  in  such  matters  as  are 
appealed  to  the  district  court;  and  there 
appears  to  be  no  good  reason  why  the  district 
court  should  not  make  such  order  upon  mo- 
tion in  a  proper  case. 

"The  validity  of  an  appeal  and  Jurisdic- 
tion of  the  appellate  court  are  to'  be  deter- 
mined, as  a  rule,  by  that  court"  (3  Corpus 
Juris,  Appeal  and  Error,  i  128,  p.  S71) ;  and 
it  appears  to  us  that  a  court  of  the  equity 
powers  of  the  district  court,  if  not  of  an  ap- 
pellate court  without  any  equity  power,  must 
have  under  our  statutes,  ia  such  a  case  as 
this,  the  inherent  power  to  protect  its  own 
Jurisdiction,  when  attadced  in  a  case  pending 
therein,  by  directing  the  court  from  which 
the  appeal  Is  taken  to  do,  in  respect  to  an 
appeal  bond,  what  is  essential  on  its  part 
to  such  Jurisdiction,  even  though  the  time  for 
doing  so  provided  by  statute  has  expired, 
where  the  appellant,  as  here,  is  not  at  fault 
See  Hudson  v.  Parker,  156  U.  S.  27T,  16  Sup. 
Ct.  450,  39  L.  Ed.  424. 

We,  Mr.  Justice  BRETT  and  the  writer  of 
this  opinion,  express  no  opinion  as  to  what 
action  should  be  taken  in  the  district  court 
in  the  Instant  case.  We  think  it  is  an  open 
question,  however,  under  the  facts  before  us 
as  to  whether  the  district  court  should,  if  the 
question  of  Jurisdiction  for  want  of  an  ap- 
peal bond  arises  therein,  upon  a  proper  show- 
ing and  request  make  an  appropriate  order  to 
the  county  court,  affording  the  appellants 
an  opportunity  to  make  such  bond  in  the 
county  court  and  have  it  transmitted  to  the 
district  court  to  be  filed  as  a  paper  in  the 
case.  If  the  district  court  should  not  permit 
the  same  to  be  made  and  filed  by  the  makeir 
directly  in  that  court. 

If  this  be  regarded  as  a  departure  from 
precedent,  It  may  be  answered  that  it  is  one 
that  should  be  made,  just  as  hundreds  ol 
others  have  been  made,  to  declare  the  Iav< 
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what  reason  demands  and  make  it  subseire 
the  purpose  for  which  it  exists  with  the  min- 
imum of  cost,  InconTenience,  and  Injury; 
and,  to  be  more  specific,  it  is  no  more  of  a 
departure  than  the  rule  allowing  amendments 
of  defective  appeal  bonds  must  have  appear- 
ed when  the  original  precedent  for  the  same 
was  first  written  in  an  opinion. 


McAIiESTER-EDWARDS  COAL  CO.  v. 
HOJ-PAB.     (No.  817&) 

(Supreme  Ourt  of  Oklahoma.    Jane  12,  1917. 
Behearing  Denied  July  31,  1917.) 

•    (SyllaJnu  iy  the  CourtJ 

1.  Masteb  and  Sebvant  «=»118(1)  —  Coal 

Mines— Operatioh. 
By  section  3»71,  R.  Ii.  1910,  the  operator 
of  a  coal  mine  ia  required,  among  other  things, 
to  keep  all  working  places  therein  clear  of  stand- 
ing gas.  The  standard  of  duty  thus  defined  and 
imposed  is,  in  all  circumstances,  the  criterion 
of  his  care  for  the  safety  of  his  employes  in  the 
operation  thereof;  his  obligation  to  meet  every 
statutory  requirement  is  imperative;  and  neg- 
lect so  to  do,  if  resulting  in  injury  to  another, 
will,  in  the  absence  of  contributory  negligence, 
render  him  pecuniarily  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  209.] 

2.  Nbqliqence  i3=>0— Violation  of  Statutes 

— Neolioence  Peb  Se. 
"As  a  general  rule,  the  violation  of  a  public 
dnty  enjoined  by  law  for  the  protection  of  per- 
son or  property  constitutes  negligence  per  se." 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i  a] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Pittsburg  Coun- 
ty;  R.  W.  Hlgglns,  Judge. 

Action  by  John  N.  HofCar,  as  plaintiff, 
against  McAlester-Edwards  Coal  Company, 
as  defendant  Judgment  for  'plaintiff  and 
defendant  brings  error.    AfiSrmed. 

Bobt  N.  McMillen,  of  McAlester,  for  plaln- 
ttfl  in  error.  Linebaugh  Bros.  &  Plnson,  of 
Atoka,  for  defendant  in  error. 

BLEAKMORB,  C.  This  action  was  com- 
menced in  the  district  court  of  Pittsburg 
coimty  by  John  Ii.  Hoffar,  plaintiff,  against 
the  McAlester-Edwards  Coal  Company,  de- 
fendant, to  recover  damages  for  personal 
injuries  suffered  by  him  while  at  work  in 
a  coal  mine  operated  by  defendant  The 
answer  consisted  of  a  general  denial  and 
pleas  of  contributory  negligence  and  assump- 
tion of  risk.  There  was  trial  to  a  Jury,  r^ 
suiting  in  Judgment  for  plaintiff,  and  defend- 
ant has  appealed.  The  parties  are  referred 
to  as  they  appeared  below. 

There  is  little  conflict  in  the  evidence. 
Plaintiff  was  employed  as  a  shot  firer  in  the 
mine  of  defendant,  and  in  one  of  the  work- 
ing places  of  the  mine,  where  he  bad  gone  in 
the  discharge  of  bis  duties,  encountered 
standing  gas,  which  was  ignited  and  caused 


to  explode  by  a  tordi  or  lamp  he  was  carry- 
ing, with  the  resultant  injuries  to  his  person, 
for  which  he  recovered  Judgment 

There  is  much  testimony  descriptive  of  the 
mine,  the  mechanical  devices  used  therein, 
the  duties  of  divers  employes,  and  the  man- 
ner in  which  such  duties  were  performed, 
to  the  major  portion  of  which  it  seems  un- 
necessary to  advert  at  length.  However,  it 
appears  that  defendant  employed  a  fire  boss 
or  gas  man  to  inspect  the  mine  for  the  pur- 
pose  of  ascertaining  whether  gas  had  accu- 
mulated  therein,  and,  if  so,  to  report  same, 
and  by  signs  or  markings  warn  the  workers 
of  its  presence.  It  was  the  custom  of  the 
gas  man  to  enter  the  mine  at  3:30  a.  m.  and. 
remain  imtil  11.30  a.  m.  in  the  performance 
of  such  duties;  and  this  he  did  on  the  day 
of  the  explosion,  bis  inspection  made  at  5 
o'clock  in  the  morning  showing  the  place 
where  plaintiff  was  injured  at  4  o'clock  ik 
m.  to  be  free  of  gas.  There  was  also  evi- 
dence relative  to  the  use  of  appliances  provid- 
ing ventilation  as  required  by  the  statute. 

The  assignments  of  error  go  prindpally 
to  portions  of  the  court's  charge,  and  the  re- 
fusal to  submit  to  the  Jury  certain  instruc- 
tions requested  by  def«)dant. 

Instructions  8  and  4  given  by  the  court, 
to  which  objectltm  is  urged,  are  as  follows: 

"Yon  are  instructed  that  the  statute  of  the 
state  of  Oklahoma,  In  force  on  June  30,  1914, 
in  defining  the  duties  of  coal  mining  companies 
in  mines  such  as  the  evidence  in  this  case  shows 
this  mine  to  have  been,  with  relation  to  clearing 
its  mine,  and  the  working  places  therein  of 
standing  gas,  as  set  out  in  section  3971,  is  as 
follows:  ^^be  operator  of  every  coal  or  other 
mine,  whether  shaft,  slope  or  drift,  shall  pro- 
vide and  hereafter  maintain  ample  means  of 
ventilation  nfFording  not  less  than  one  hundred 
and  fifty  cubic  feet  of  air  per  minute  for  each 
and  every  person  employed  therein,  and  seven 
hundred  and  fifty  feet  of  cubic  feet  of  air  per 
minute  for  every  animal  employed  therein ;  but 
in  a  mine  where  fire  damp  has  been  detected,  the 
minimum  shall  be  two  hundred  cubic  feet  of  air 
per  minute  for  each  person  employed  therein, 
and  as  much  more  in  either  case  as  one  or  more 
of  the  mine  inspectors  may  deem  reqnisite,  and 
the  ventilation  shall  be  conducted  through  tlie 
main  cross  entries  and  all  other  working  places 
so  as  to  dilute  and  render  harmless  and  expel 
therefrom  the  noxious  and  poisonous  gases,  and 
all  working  places  shall  be  kept  clear  of  stand- 
ing gas.' 

"The  court  instructs  you  that  if  yon  find  from 
a  preponderance  of  the  evidence  that  there 
was  standing  gas  in  explosive  quantities  in  room 
No.  60,  and  that  the  plaintiff  ignited  the  gas  and 
was  burned  from  the  same,  then  your  verdict 
should  be  for  the  plaintiff  tor  such  damages  as 
yon  may  believe  he  may  have  sustained,  as  here- 
inafter instructed,  unless,  however,  you  find  from 
a  preponderance  of  the  evidence  he  is  guilty  of 
contributory  negligence  as  hereinafter  defined, 
or  unless  you  further  find  from  the  preponder^ 
ance  of  the  evidence  that  it  was  his  duty  as  shot 
firer  to  look  for  gas  before  firing  a  shot  If  it 
be  his  duty  to  look  for  gas  before  firing  a  sho^ 
then  the  plaintiff  owes  to  him  the  duty  only  of 
using  ordinary  care  to  provide  him  a  reasonably 
jsafe  place  for  him  to  work,  and  if  in  this  con- 
nection you  believe  from  the  evidence  that  the 
defendant  furnished  the  plaintiff  with  a  reason- 
ably safe  place  to  work,  or  used  ordinary  sod 
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■easonable  care  to  fnntish  same,  then  your  ver- 
lict  should  be  for  defendant." 

The  foUowing  are  the  requested  Instrao- 
tlons,  failure  to  submit  which  It  Is  Insisted 
x>nstituteB  error:  ' 

"You  are  instructed  that  if  you  find  the  de- 
'endant  company  fulfilled  the  requirements  of 
:Iie  statute  as  to  the  furnishing  of  means  of  ven- 
:ilation  and  as  to  inspection  of  the  mine  for  gas, 
}ut  the  means  of  ventilation  at  this  point  be- 
»me  inadequate  and  gas  accumulated  because 
it  some  change  of  conditions  due  to  and  during 
:he  progress  of  the  operation  of  the  mine,  and 
!uch  change  and  accumulation  of  gas  bad  not 
jeen  called  to  the  attention  of  the  superintend- 
>nt,  mine  foreman,  or  pit  boss,  or  had  not  ex- 
isted for  a  sufficient  length  of  time  for  the  de- 
'endant  to  have  discovered  the  change  or  accu- 
nulation  of  gas  in  fulfilling  the  requirement  of 
:he  statute  for  inspection  of  gas,  then  you  are 
nstructed  that  such  accumulation  of  gas,  by 
reason  of  such  change  of  conditions,  is  not,  of  it- 
lelf,  proof  of  the  negligence  of  the  company,  nor 
I  violation  of  the  statute  against  allowing  stand- 
ng  gas  in  the  mine. 

"Vou  are  instructed  that  except  in  a  case  of 
smergeucy  ei^ht  hours  constitute  a  day's  work 
inderground  in  all  mines  of  this  state. 

"You  are  instructed,  in  connection  with  in- 
itructions  Nos.  ,3  and  4  heretofore  given  you, 
:hat  the  requirements  of  the  statute  as  to  in- 
ipection  for  standing  gas  are  as  follows:  That 
ivery  working  place  and  all  roadways  must  be 
:arefully  examined  before  each  shift  by  a  com- 
Jetent  person,  who  shall  be  known  as  the  fire 
KISS  or  gas  man,  whose  competency  is  deter- 
nined  by  the  state  mining  board ;  that  such  ex- 
imination  shall  be  begun  within  the  shortest 
}os8ible  period  of  time  necessary  to  complete 
mcb  inspection  before  tlie  regular  time  appoint- 
!d  to  commence  work,  but  in  no  case  shall  such 
ixamination  -be  begun  more  than  three  hours  pri- 
>r  to  the  appointed  time  of  each  shift  com- 
nencing  work,  and  in  every  place  where  explo- 
live  gas  is  discovered  must  place  a  danger  signal 
toross  the  entrance  to  such  place.  Second.  The 
nine  foreman  is  required  to  keep  a  careful 
vatch  over  the  ventilating  apparatus  and  air- 
vays,  to  see  that  proper  breakthroughs  are  made 
n  rooms,  to  give  prompt  attention  to  all  dangers 
■eported  to  Um  by  any  person,  to  cause  all  stop- 
>ings  along  the  airways  to  be  properly  built. 
Third.  The  fire  boss  or  gas  man  is  also  required 

0  frequently  examine  the  edge  and  accessible 
tarts  of  new  falls  and  old  gobs  and  air  courses. 

"You  are  instructed  that  the  law  provides  that 
he  shot  firer  shall  not  enter  the  mine  for  the 
purpose  of  firing  shots  until  all  other  employ^ 
:re  out  of  the  mine." 

We*  are  of  opinion  that  the  charge  given  by 
be  court  was  In  no  way  prejudicial  to  the 
ights  of  defendant. 

[1,2]  For  the  better  protection  of  the 
lealth  and  lives  of  men  engaged  In  the  ob- 
'lously  dangerous  work  of  mining  coal  the 
>eople  of  this  state,  by  statute  both  remedial 
.nd  penal,  have  seen  proper  to  prescribe  cer- 
aln  regulations  and  conditions  under  which 

1  mine  may  be  lawfully  operated,  one  of 
rhlch  conditions  is  that  "all  working  places 
hall  be  kept  clear  of  standing  gas."  The 
tandard  of  duty  thus  defined  and  Imposed 
ipon  the  owner  of  a  mine  In  all  drcumstanc- 
s  is  made  the  criterion  of  his  care  for  the 
afety  of  his  employfe  in  the  operation  there- 
■f ;  his  obligation  to  meet  all  the  statutory 
equirements  is  imperative;  and  neglect  so 
9  do,  if  resulting  in  Injury  to  another,  will, 


in  the  absoice  of  contributory  negligence, 
render  him  pecuniarily  llahla 

Considering  section  6  of  an  act  of  Con- 
gress approved  March  3,  1891  (26  Stat,  at  U. 
1104,  c.  5»4;  Comp.  St.  191C,  §  3507),  the  pro- 
visions of  whldi  are  almost  identical  with 
section  3971,  R.  L.  1910,  embodied  In  the 
charge  of  the  court  in  the  instant  case,  the 
federal  Supreme  Court  In  Deserant  v.  Cerlllos 
Coal  B.  Co.,  178  U.  S.  409,  20  Sup.  Ct  967.  44 
L.  Ed.  1127,  stated: 

"The  act  of  Congress  makes  three  require- 
ments: (1)  Ventilation  of  not  loss  than  55  feet 
of  pure  air  per  second,  or  3,300  cubic  feet  ^er 
minute,  for  every  50  men  at  work,  and  in  like 
proportions  for  a  greater  number;  (2)  proper 
appliances  and  machinery  to  force  the  air 
through  the  mine  to  tbe  face  of  working  places ; 
(3)  keeping  all  workings  free  from  standing  gas. 
if  either  of  these  three  requirements  was  neg- 
lected, to  the  injury  of  plaintiS's  intestates,  the 
defendant  was  liable. 

"We  think  the  instructions  numbered  1,  6,  and 
11,  given  at  the  request  of  the  defendant,  ignor- 
ed the  obligations  of  the  act  of  Congress,  and 
are  so  far  inconsistent  with  the  other  instru^ 
tions  that  they  tended  to  confusion  and  misap- 
prehension, making  the  duty  of  the  mine  owner 
relative,  not  absolute,  and  its  test  what  a  reason- 
able person  would  do,  instead  of  making  the  test 
and  measure  of  duty  the  command  of  the  stat- 
ute. The  act  of  Congress  does  not  give  to  mine, 
owners  the  privilege  of  reasoning  on  the  suffi- 
ciency of  appliances  for  ventilation,  or  leave  to 
their  judgment  the  amount  of  ventilation  that  is 
sufficient  for  the  protection  of  miners.  It  pre- 
scribes the  amount  of  ventilation  to  be  not  less 
than  55  cubic  feet  per  second ;  it  prescabes  the 
machinery  to  be  adequate  to  force  that  amount 
of  air  through  the  mine  to  the  face  of  every 
working  place.  Nor  does  it  allow  standing  gas. 
It  prescribes,  on  the  contrary,  that  the  mine 
shall  he  kept  clear  of  standing  gas.  This  is  an 
imperative  duty,  and  the  consequence  of  neglect- 
ing it  cannot  be  excused  because  some  workman 
may  disregard  instructions.  Congress  has  pre- 
scribed that  duty,  and  it  cannot  be  omitted  and 
the  lives  of  the  miners  committed  to  the  chance 
that  the  care  or  duty  of  some  one  else  will  coun- 
teract the  neglect  and  disregard  of  the  legisla- 
tive mandate." 

In  Little  V.  Norton  Coal  Co.,  83  Kan.  232, 
109  Pac.  TG8,  it  Is  said: 

"The  plaintiff  was  injured  while  at  work  in  a 
mine  by  the  falling  of  a  loose  rock  from  ao 
entry.  The  jury  awarded  him  damages.  •  •  • 
If  this  were  an  action  to  recover  for  injuries 
caused  by  the  omission  of  a  common-law  duty 
of  the  master,  the  defendant's  theory  would 
ap;>ly;  hut  the  action  is  based  upon  a  duty 
which  the  statute  imposes  upon  the  defendant 
to  keep  careful  watch  to  'see  that  as  the  miners 
advance  their  excavations  all  loose  coal,  slate 
and  rock  overhead  are  carefully  secured  against 
falling  in  and  upon  the  traveling  ways."" 
Oen.  St  1900,  sec.  4987. 

In  Schwarzschlld  v.  Weeks,  72  Kan.  100, 
198,  83  Fac.  406,  409  (4  L.  R^  A.  [N.  S.]  515), 
it  Is  said: 

"  'The  employer  is  chargeable  with  knowl- 
edge of  whatever  it  is  his  duty  to  find  out  and 
know'  (quoting  5  Thom.  Com.  L.  of  Neg.  § 
5404).  In  Madison  v.  Clippinger,  74  Kan.  700, 
703,  88  Pac.  260,  261,  it  was  said:  'That  the 
violation  of  a  duty  expressly  imposed  by  a  stat- 
ute upon  an  owner  or  operator  of  machinery 
dangerous  to  employes  or  to  the  public  is  neg- 
ligence which  prima  facie  imposes  liability  for 
damages  resulting  therefrom  is  well-settled 
law.'  The  defendant,  therefore,  cannot  escape 
liability  for  its  failure  to  perform  the  iuty  on 
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the  ground  that  it  did  not  know  that  the  rock 
■was  likely  to  fall;  nor  is  it  any  answer  to 
say  that  because  the  plaintiCF,  who  was  a  miner 
of  long  experience,  testified  that  he  had  not 
noticed  that  the  particular  rock  which  fell  up- 
on him  was  loose  before  it  fell,  be  was  guilty 
of  contributory  negligence,  or  that  for  the  same 
reason  the  defendant  could  not  have  known  the 
condition  of  the  entry.  No  duty  was  imposed 
upon  the  plaintiff  to  keep  careful  watch  to  see 
that  loose  rock  did  not  fall  upon  him.  He  had 
the  right  to  rely  upon  the  performance  by  the 
master  of  the  statutory  duty  to  inspect  and 
keep  the  roofs  of  the  entries  proppc<l  to  pre- 
vent stone  from  falling.  The  theory  of  the 
defendant  that  it  was  only  bound  by  ordinary 
diligence  to  furnish  a  safe  place  for  its  em- 
ployis  to  work  would  deprive  the  statute  of 
all  force.  It  is  not  to  be  assumed  that  the  Leg- 
islature intended  merely  to  declare  that  to  be 
the  duty  which  the  common  law  already  im- 
posed upon  faim." 

In  Mosgrove  t.  Zlmbleman  Coal  Co.,  110 
Iowa,  169,  81  N.  W.  227,  It  Is  said: 

"Before  the  proprietor  has  discharged  hla 
duty,  regardless  of  the  contrivances  employed, 
or  the  amount  of  ventilation,  the  gases  must 
be  rendered  harmless  by  being  diluted  or  ex- 
pelled. •  *  •  The  presence  of  gases  in  such 
mines  is  recognized,  and  the  purpose  of  the  law 
is   to  guard   miners   against   injury   therefrom. 

•  *  •  It  defines  certain  specific  duties,  a 
failure  to  discharge  which  by  those  operating  a 
mine,  in  the  absence  of  any  excuse,  constitutes 
negligence.  Kvery  person,  while  violating  an 
express  statute  is  a  wrongdoer,  is  ex  necessitate 
negligent  in  the  eyes  of  the  law ;  and  an  inno- 
cent person,  within  its  protection,  injured  there- 
by, is  entitled  to  civil  remedy  by  way  of  dam- 
ages. Dodge  v.  Railroad  Co.,  34  Iowa,  276; 
Correll  v.  Railway  Co.,  38  Iowa,  124  [18  Am. 
Rep.  22];  Small  t.  Railway  Co.,  60  Iowa. 
338." 

In  Stems  Coal  Co.  v.  Erans'  Adm'r  (Ky.) 
Ill  S.  W.  308,  it  Is  said: 

"Ky.  St  1903,  {  2731,  provides  In  part,  that : 
The  owner,  agent  or  lessee  of  every  coal  mine 

•  •  •  shall  provide  and  maintain  for  every 
snch  mine  nn  amount  of  ventilation  of  not  less 
than  one  hundred  cubic  feet  of  air  per  minute 
per  person  employed  in  such  mine,  which  shall 
be  circulated  and  distributed  tlirougbout  the 
mine  in  such  a  manner  as  to  dilute  and  ren- 
der harmless  and  expel  the  poisonous  and  nox- 
ious gases  from  each  and  every  working  place 
in  the  mine.'  This  and  every  statute  intended 
for  the  protection  of  laborers  engaged  in  the 
hazardous  business  of  coal  mining  should  be 
rigidly  enforced,  and  mine  owners  held  to  the 
strictest  accountability  in  the  performance  of 
these  statutory  duties.  As  said  in  Uo<lfrey  v. 
Beattyyille  Coal  Co.,  101  Ky.  339,  41  S.  W. 
10:  T"he  statute  requires  each  owner,  or  les- 
see, of  a  coal  mine,  under  a  penalty,  to  provide 
and  maintain  by  appliances  and  means  there- 
in described,  a  prescribed  amount  of  ventilation 
throughout  its  mine.  And  all  that  was  neces- 
sary for  appellant  to  make  out  his  case  prima 
facie  was  to  show  the  injury  was  caused  by  an 
explosion,  and  that  appellee  bad  not  complied 
with  the  statute,  and  thus  would  have  been 
shifted  the  burden  upon  appellee  to  show  the 
injury  was  caused,  not  by  explosion  of  accumu- 
lated gnscs  of  a  noxious  or  intlammnble  char- 
acter, but  instead  by  the  imprudent  and  negli- 
gent manner  in  which  the  blasting  was  done  by 
appellant.'  To  the  same  effect  is  Andricus  v. 
Pineville  Coal  Co.,  90  S.  W.  233,  28  Ky.  Law 
Rep.  704." 

In  1  Thompson's  Commentaries  on  the 
Law  of  Negligence,  §  10,  the  well-nigh  uni- 


versal doctrine  as  to  statntory  negUgeuoe  is 
stated  as  follows; 
"This  seems  to  introduce  in  this  place  a  con- 
sideration of  the  antithesis  of  the  proposition 
contained  in  the  preceding  paragraph,  the  case 
where  the  Legislature  of  the  state,  or  the  coun- 
cil of  a  municipal  corporation,  having  in  view 
the  promotion  of  the  safety  of  the  public,  or  of 
individual  members  of  the  public,  commands 
or  forbids  the  doing  of  a  particular  act  Here 
the  general  conception  of  the  courts,  and  the 
only  one  that  is  reconcilable  with  reason,  is 
that  the  failure  to  do  the  act  commanded,  or 
the  doing  of  the  act  prohibited,  is  negligence  as 
mere  matter  of  law,  otherwise  called  negligence 
per  se,  and  this,  irrespective  of  all  tiuestions  of 
the  exercise  of  prudence,  diligence,  care,  or 
skill,  so  that  if  it  is  the  proximate  cause  of 
hurt  or  damage  to  another,  and  if  that  other 
is  without  contributory  fault,  the  case  is  decid- 
ed in  his  favor,  and  all  that  remains  tc  be  done 
is  to  assess  his  damages." 

Such  Is  the  established  rule  in  this  Jails- 
dlction. 

In  C,  R.  I.  &  P.  Ry.  Co.  v.  Pltchford,  44 
Okl.  107,  143  Pac.  1146,  it  Is  held: 

"As  a  pneral  rule,  the  violation  of  a  public 
dnty,  enjoined  by  law  for  the  protection  of 
person  or  property,  constitutes,  negligence  per 
se." 

"Where  the  circumstances  of  a  case  are  such 
that  the  standard  of  duty  is  fixed  and  defined 
by  law,  and  is  the  same  under  all  circum- 
stances, the  omission  of  this  duty  is  negligence." 
Interstate  Compress  Co.  v.  Arthur,  155  Pac. 
8(il;  Sulzberger  &  Sons  Co.  ▼.  Strickland,  159 
Pac.  833 ;  Littlejohn  t.  Midland  Valley  R.  Co., 
148  Pac.  120. 

The  same  rule  governs  in  cases  involving 
violations  of  the  federal  Safety  Appliance 
Act,  it  being  held  that  the  duty  of  a  carrier 
to  comply  with  the  requirements  of  the  act 
is  absolute.  Great  Northern  Railway  Co.  v. 
Otos,  239  U.  S.  349,  36  Sup.  Ct  124.  60  L.  Ed. 
322. 

Without  discussion  thereof  we  think  it  suf- 
ficient to  state  that  under  the  circumstances 
of  the  case  the  rights  of  the  defendant  were 
not  prejudiced  by  refusal  to  give  the  request- 
ed instructions. 

Tlie  question  of  plaintltTs  contributory  neg- 
ligence was  properly  submitted  to  the  jury. 
The  evidence,  on  the  whole,  is  ample  to  sup- 
port the  verdict.  No  prejudicial  error  ap- 
pearing, the  Judgment  should  be  affirm^ 

PER  CURIAM.    Adopted  In  whole. 


(M  Okl.  181) 
MULLEN  et  al.  v.  NOAH.    (No.  6903.) 
(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(Syllaiut  iy  the  Court.) 

1.  Dismissal  and  Nonsuit  «=9l4— Obdeb. 

The  dismissal  of  an  action  under  the  provi- 
sions of  section  512.5,  Rev.  Lows  Okl.  1910,  is  a 
judKmcnt,  and  requires  an  order  of  court. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  g  30.] 

2.  Dismissal  anp  Nonsuit  ^=!)16— Filing  or 
Motion— Dismissal. 

In  nn  action  where  a  motion  to  dismiss  sign- 
ed by  the  plaintiff  was  filed  by  the  defendants, 
and  where,  upon  a  hearing,  the  trial  court  found 
that  the  plaintiff  did  not  thoroughly  nnderstAad 
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the  effect  of  the  motion  to  dismiss,  and  that  he 
wanted  to  continue  the  suit,  and  such  findings 
are  reasonably  supported  by  the  evidence,  the 
filing  of  said  motion  did  not  operate  as  a  dis- 
missal of  the  action  under  section  5120,  Bey. 
Laws  Okl.  1910. 

3.  Dismissal  and  Nonstiit  <S=>14 — Poweb  or 
Plaintiff— Authority  of  Court. 

The  authority  giyen  the  plaintiff  under  the 
provisions  of  section  5126,  'Rev.  Laws  Okl.  1910, 
to  dismiss  an  action  without  an  order  of  court 
docs  not  deprive  the  court  of  its  power  to  inquire 
into  the  means  by  which  the  motion  was  obtain- 
ed and  the  legal  effect  to  be  accorded  it. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  S  30.] 

4.  Indians  «=>  16(1)— Indian  Lands— Lkasks. 

A  valid  lease  for  agricultural  purposes  of  a 
restricted  Choctaw  Indian's  surplus  allotment 
may  be  made  during  the  existence  of  a  prior 
vahd  lease,  provided  it  is  made  for  a  fair  rental, 
near  the  termination  of  the  existing  lease,  and 
that  it  does  not  extend  the  term  more  than  five 
years  from  the  date  of  the  new  lease. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  |  45.] 

5.  Indians  €=3l6(l) — Indian  Lands— Leases. 

A  lease  ezecnted  on  October  28,  1909,  by  a 
full-blood  Choctaw  Indian  on  his  restricted  sur- 
plus allotment,  to  commence  June  1,  1910,  where 
the  lessor  was  not  in  possession  of  said  land, 
and  it  is  not  shown  that  it  was  necessary  to 
make  the  lease  at  such  time  in  order  to  regulate 
the  course  of  cultivation  that  was  to  be  pur- 
raed  the  subsequent  year,  is  void. 

[Ed.  Note. — For  other  cases,  see  Indians, 
3ent  Dig.  {  45.] 

Error  from  District  Court,  Bryan  County; 
lesse  M.  Hatchett,  Judge. 

Action  by  Bogers  Noah  against  J.  S.  Mul- 
en  and  otbers.  There  was  a  Judgment  for 
)lalDtlfr,  and  defendants  bring  error.  Af- 
inned. 

H.  A.  I-iedbetter,  of  Ardmore,  Monroe  Os- 
>om,  of  Pauls  Valley,  and  F.  M.  Adams,  of 
Ardmore,  for  plaintiffs  in  error.  McPherren 
'e  Cochran,  of  Durant,  for  defendant  in  er- 
•or. 

BAINET,  J.  On  October  28,  1909,  Bogers 
Coab,  a  full-blood  Choctaw  Indian,  executed 
in  agricultural  lease  on  bis  restricted  sur- 
>Ius  allotment  to  one  J.  S.  Mullen.  Said 
ease  in  part  Is  as  follows : 

"That  the  party  of  the  first  part,  for  and  in 
onsideration  of  $200.00,  paid  and  to  be  paid 
s  'hereinbefore  provided,  hereby  lets  and  leases 
into  the  party  of  the  second  part,  for  a  period 
t  five  years  beginning  June  Ist,  1910,  and 
nding  October  20th,  1914,  the  following  de- 
cribed  land,  etc.  •  •  •  and  the  said  con- 
ideratlon  exclusive  of  the  improvements  to 
«  placed  on  said  land  for  each  of  said  years, 
ereinbefore  mentioned,  to  wit,  the  sum  of 
40.00  per  year,  party  of  the  second  part  agrees 
nd  binds  himself  to  pay  to  the  party  of  the 
rst  part  in  mnney  divided  into  equal  partial 
ayments,  so  l.-at  each  installment  shall  be- 
ome  due  and  payable  quarterly  each  of  said 
ears." 

And  on  the  15th  day  of  July,  1911,  said 
Rogers  Noah  executed  another  lease  to  one 
V.  D.  Gibbs,  for  the  years  1915  and  1916, 
3Tering  the  same  land  and  reciting  a  con- 
ideration  of  $150.    This  lease  was  assigned 


to  one  J.  W.  Gladney.  The  leases  were  not 
approved  by  the  Secretai-y  of  the  Interior^ 
This  action  was  instituted  in  the  district 
court  of  Bryan  county,  for  the  cancellation 
of  said  leases  on  several  grounds,  and  for 
judgment  against  the  defendant  Mullen  for 
the  sum  of  $1,200,  which  the  plaintiff  alleged 
was  the  reasonable  rental  value  of  the  land 
during  the  years  1910,  IBll,  1912,  and  1913, 
while  occupied  by  Mr.  Mullen's  tenant  under 
the  lease. 

The  district  court  found  that  there  was 
no  actual  fraud  perpetrated  by  Mr.  Mullen 
or  his  agents  upon  Bogers  Noah,  but  "that 
the  consideration  was  so  grossly  inadequate 
as  to  amount  to  fraud."    The  judgment  was 
for  the  cancellation  of  the  lease  and  for  dam- 
ages  against   the  defendant   Mullen  in  the 
sum  of  $2.38.     After  the  suit  was  institut- 
ed and  before  trial  on  the  merits  was  had 
in  the  district  court,  the  defendants  filed  a 
motion  signed  by  the  pialntUf  to  dismiss  the 
action,  with  prejudice.    This  motion  for  dis- 
missal was  procured  from  the  plaintiff  by 
the  defendants,  and  was  in  their  possession 
at  the  time  it  was  filed.    On  this  question 
the  court  found  that  the  plaintiff — 
"wants   to   continue   this  suit   and  if  possible 
recover  his  land,   believing  that  he  w  not  re- 
ceiving  a  sufficient  compensation   for  it   under 
the  old  lease.    He  states  that  he  did  not  under- 
stand   thoroughly   what  the  motion  to  dismiss 
was,  and  from  an  examination  I  am  sure  that 
he  had  no  thorough  knowledge  of  what  it  was, 
but,  as  stated  before,  I  think  it  was  explained 
to  him,  and  that  in  his  limited  way  be  bad 
an  idea  of  what  it  meant.    This  court  has  no 
desire  to  usurp  and  authority  the  law  does  not 
give  it;    but,  masmuch  as  a  trial  according  to 
the  law  and  equity  will  not  harm  any  one  un- 
i  less  this  court  should  err,  and  if  it  does  it  can 
'  easily  be  corrected  by  appeal,  I  shall  permit  the 
motion  to  be  filed,  but  shall   refuse  to  dismiss 
tie  case,  and  proceed  to  try  it.    I  permit  the 
;  motion  to  be  filed  in   the  case  only  that  the 
record  may  be  complete.    The  motion  is  in  the 
I  possession  of,   and  is  presented  by  the  defend- 
I  ant  J.  S.  Mullen.    This  court  is  of  the  opinion 
!  that   he   would    have   the   right,    even    without 
I  passing  upon  the  plaintiffs  rights  in  the  mat- 
'  ter,  to  refuse  to  permit  the  motion  to  be  filed 
by  the  defendant,  but,  as  stated,  in  order  that 
the  record  may  be  complete,  the  motion  may  be 
;  filed,   but  the  relief  asked   therein   will  be  de- 
nied and  the  trial  proceeded  with." 

The  parties  to  the  action  will  be  designat- 
ed as  in  the  trial  court. 

1  [1-S]  Counsel  for  the  defendants  strenu- 
ously Insist  that  the  court  erred  in  refusing 
to  dismiss  the  cause  upon  the  written  appli- 
cation filed  by  them  in  the  trial  court,,  and 
base  their  alleged  right  to  a  dismissal  of  the 
action  upon  the  provisions  of  sections  5125, 
5126,  Bevised  Laws  of  Oklahoma  of  1910, 
which,  so  far  as  pertinent,  read  as  follows: 

I  "5125.  An  action  may  be  dismissed  ^athout 
prejudice  to   a   future   action :    First,   by   the 

I  plaintiff,  before  the  final  submission  of  the  case 

;  to  the  jury,  or  to  the  court  where  the  trial  is  by 

'  the  court.     •     •     • " 

"5126.  A  plaintiff  may,  on  the  payment  of 
costs  and  without  an  order  of  court,  dismiss 
any  civil  action  brought  by  him  at  any  time 
before    a   petition    of    intervention    or    answer 
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praying  for  affirmatiy*  relief  against  bim  is 
filed  in  the  action.  A  plaintiff  may,  at  any 
time  before  tlie  trial  ia  commenced,  on  pay- 
ment of  the  costs  and  without  any  order  of 
court,  dismiss  his  action  after  the  filing  of  a 
petition  of  intervention  or  answer  praying  for 
affirma^ye  relief,  bnt  snch  dismissal  shall  not 
prejudice  the  right  of  the  intervener  or  de- 
fendant to  proceed  with  the  action." 

Section  5125  of  our  Code  is  identical  with 
Bectlon  395  of  the  Code  Civ.  Proc.  Kan.  (Oen. 
St  1909,  {  5990) ,  where,  as  here.  It  Is  a  part 
of  the  idiapter  on  Judgments.  The  Supreme 
Court  of  Kansas  has  held  that  in  contempla- 
tl<Hi  of  the  Civil  Code  that  a  dismissal  under 
fsaid  section  is  a  judgment  and  requires  an 
order  of  court  Houston  ▼.  Clark,  36  Kan. 
414,  13  Pac.  730;  Oberlander  et  aL  ▼.  Oon- 
frey,  38  Kan.  462,  17  Pac.  88;  Allen  r.  Dod- 
son,  39  Kan.  220,  17  Pac.  667;  Smith-Frazer 
Boot  &  Shoe  Co.  T.  Derse,  41  Kan.  160,  21 
Pac.  167. 

Section  6126  expressly  provides  as  a  condi- 
tion for  the  dismissal  of  an  action  without 
an  order  of  court  the  payment  of  the  costs 
by  the  plaintiff.  As  the  presumption  is  In  fa- 
vor of  the  action  of  the  trial  couit,  and  there 
being  nothing  In  the  record  to  show  that  the 
costs  were  paid,  we  do  not  think  the  defend- 
ants urging  the  dismissal  have  made  a  suf- 
ficient showing  to  authorize  this  court  to  say 
that  the  trial  court  erred.  In  addition  we 
have  concluded  from  the  findings  of  the  trial 
court,  which  are  reasonably  supported  by  the 
evidence,  that  the  plaintiff  did  not  thorough- 
ly understand  the  effect  of  the  motion  to  dis- 
miss, and  that  Ae  wanted  to  continue  the 
suit 

A  somewhat  similar  question  was  involved 
In  the  case  of  Harjo  t.  Black,  153  Pac.  1137 
(not  yet  offlciaily  reported).  In  that  case 
the  plaintiffs  signed  a  stipulation  for  the  dis- 
missal of  an  action  institated  by  them,  and 
the  filing  thereof  was  noted  on  the  records 
In  the  office  of  the  clerk  of  the  district  court. 
A  few  days  thereafter  plaintiffs  filed  a  mo- 
tion to  set  aside  and  strike  the  dismissal 
from  the  files,  on  the  ground  that  It  was 
fraudulently  procured  from  them  by  one  of 
the  defendants.  The  court  without  hearing 
proof,  overruled  the  plaintiff's  motion  to  set 
aside  the  dismissal,  which  ruling  this  court 
in  an  opinion  by  Mr.  Chief  Justice  Sharp 
held  was  error.  In  that  case  the  defendants 
paid  the  costs  due  by  the  plaintiffs,  and 
urged  in  this  court  that  since  the  statute  au- 
thorized the  plaintiff  to  dismiss  the  action 
upon  payment  of  the  costs  without  an  order 
of  court,  the  trial  court  was  without  Jurisdic- 
tion In  the  same  suit  to  inquire  into  the  cir- 
cumstances connected  with  the  procurement 
of  the  stipulation  for  dismissal  and  the  legal 
effect  to  be  accorded  it  In  disposing  of  this 
contention,  we  said: 

"While  the  statute  authorizes  a  plaintiff  to 
dismiss  his  case  upon  certain  conditions,  it  does 
not  follow  that  tiie  court  is  without  jurisdic- 
tion in  the  same  suit,  and  on  the  very  day 
that  the  costs  are  paid,  to  inquire  into  and 
determine  the  occasion  and  circumstances  con- 


nected with  tiie  procurement  of  Qie  disnussil 
and  the  force  and  effect  tliat  should  be  giren 
it.  If  upon  such  hearing  the  court  should  have 
found  that  the  stipulation  was  procured  by  the 
defendant  Richards  through  fraud  practiced  b; 
him  upon  said  plaintifEs,  certainly  it  cannot  be 
■aid  that  it  had  no  authority  to  vacate  or  set 
aRide  the  dismissal  procured  by  means  thoeot 
If,  in  fact,  the  dismissal  was  so  obtained,  w« 
can  see  no  reason  wbv,  when  that  fact  became 
known  to  the  plaintira,  they  could  not  prompt- 
ly remove  to  vacate  and  set  it  aside.  Were  an 
order  of  court  necessary  to  render  efficacioiu 
the  dismisKiI,  the  court's  power  to  vacate  and 
set  aside  its  own  order  cannot  t>e  gainsaid. 
It  would  be  strange  indeed  if  the  right  given 
the  plaintiff,  unaided  by  the  court,  to  dismiss 
an  action,  should  deprive  the  court  of  its  power 
to  inquire  into  the  means  by  which  the  stipula- 
tion was  obtained,  ~and  which  It  would  have  but 
for  the  statute." 

In  this  case  it  appears  that  at  the  time 
the  defMidant  offered  plaintiff's  motion  to 
dismiss  that  plaintiff  objected  to  the  filing 
of  the  motion,  and  we  think  under  such  cir- 
cumstances the  trial  court  would  have  been 
Justified  In  refusing  to  permit  the  motion  to 
be  filed,  as  section  5126  of  the  statutes  con- 
templates that  the  action  Is  to  be  dismissed 
at  the  request  of  the  plaintiff,  and  in  a  case 
where  plaintifTs  motion  or  stipulation  had 
already  been  filed  by  defendant  the  court 
would  have  authority  to  set  aside  or  vacate 
the  dismissal  where  the  facts  Justified  sudh 
action.  Although  In  the  instant  case  the 
court  permitted  the  motion  to  be  filed,  at  the 
very  time  of  the  filing  of  the  motion  the 
plaintiff  was  objecting  to  a  dismissal  of  the 
action,  and  therefore  the  filing  of  said  mo- 
tion did  not  operate  to  dismiss  the  action, 
and  the  trial  court  did  not  err  in  declining 
to  give  it  that  effect 

[4,  B]  We  come  now  to  a  consideration  of 
the  validity  of  the  leases.  The  record  dis- 
closes that  Rogers  Noah,  the  allottee,  was 
not  in  possession  of  the  land  leased  at  the 
time  of  the  execution  of  the  leases  to  Mullen 
and  Gibbs.  The  evidence  shows  that  during 
the  year  1909  the  lands  were  In  the  posses- 
sion of  and  under  the  control  of  another 
party.  The  Mullen  lease  was  executed  Oc- 
tober 28,  1909,  and  was  to  begin  Jnne  1, 
1910,  and,  whettier  It  be  construed  aa  a  four- 
year  lease  or  a  five-year  lease.  It  Is  control- 
led by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  United 
States  ▼.  Noble,  237  U.  S.  74,  35  Sup.  Ct 
532,  58  L.  Ed.  844.  wherein  it  was  held  that 
a  Quapaw  Indian  under  a  similar  statute 
could  not  execute  a  lease  to  begin  in  the  fu- 
ture, as  the  statute  only  permitted  leases  in 
possession.  Such,  also,  Is  the  holding  of  this 
court  in  the  case  of  Hudson  v,  Hildt  (not 
yet  officially  reported)  151  Paa  1063.  See, 
also,  case  No.  6892,  Brown  et  al.  t.  Howard 
Van  Pelt,  166  Pac.  102,  decided  at  the  last 
term  of  this  court  but  not  yet  officially  re- 
ported. 

It  is  true  we  held  In  the  last-named  case 
that  a  valid  lease  for  agricultural  purposeo 
of  a  restricted  Indian's  surplus  allotment 
could  be  made  during  the  existence  of  a  prior 
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valid  lease,  provided  It  is  made  for  a  fair 
rental,  near  the  termination  of  the  existing 
lease,  and  that  It  does  not  extend  the  term 
more  than  flre  years  from  the  date  of  the 
new  lease,  but  In  this  case,  as  in  that.  It  was 
not  claimed  that  It  was  necessary  to  make 
the  lease  at  such  time  "in  order  to  regulate 
the  course  of  cultivation  that  was  to  be  pur- 
sued the  subsequent  year." 

The  Gladney  lease,  executed  by  the  allot- 
tee to  Gibbs  and  assigned  to  Gladney,  is  also 
▼old  nnder  the  foregoing  authorities. 

We  agree  with  the  trial  court  that  there 
was  no  actual  fraud  perpetrated  by  Mr.  Mul- 
len or  his  agents  in  the  procurement  of  the 
lease  from  Rogers  Noah,  but  from  the  conclu- 
'  sioD  we  have  reached  this  becomes  immate- 
riaL 

The  judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  KANE],  J., 
absent 

(M  Okl.  184) 
HAI/rOM  T.  NICHOLS  &  SHEPARD  C50. 
(No.  5895.) 

Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(SyUahus  by  the  Court.) 
X.  Beplevir   «=»e8— Actions— Nattibb   ot. 

An  action  of  replevin  is  primarily  a  suit 
for  possession  of  personal  property,  but  it  la 
the  policy  of  the  law  to  settle  in  one  action  all 
the  contlicting  claims  of  tho  parties  to  the  pos- 
MBsion  of  tho  property  in  controversy,  and, 
where  facts  liave  arisen  since  the  commencement 
of  the  action  and  before  judgment  wliich  would 
vary  the  relief  to  which  plaintiff  would  have 
been  entitled  at  the  commencement  of  the  action, 
such  facts  may  be  idieged  in  a  supplemental  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §|  261-256.] 

2,  MoBTQAOKB  €=»380— WHAT  Law  Goveens 

— Lkx  Fobi. 
The  lex  fori  determines  the  remedy  upon  a 
mortgage  executed  in  another  state  or  country, 
•ad  the  procedure  in  an  action  to  foreclose  a 
mortgage  is  regulated  by  the  laws  of  the  state 
to  wttich  the  property  is  removed  and  in  which 
the  mortgagee  seeks  to  enforce  his  rights  or  in 
which  any  party  interested  seeks  to  pursue  some 
claim  against  the  subject-matter. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1144,  1145,  1154.] 

8.  Chattel   Mobtoaoes  €=92— Enfoboeiceiit 

— ^What  Law  Govebns. 
Where  a  mortgage  was  duly  executed  and 
filed  in  Kansas,  where  the  property  was  lo- 
cated and  before  its  removal  to  this  state,  tho 
courts  of  this  state  will  recognize  its  vaiidity 
and  enforce  its  provisions  unless  in  conflict 
with  the  rights  of  a  citizen  of  tliis  state  under 
some  statute  in  force  herein,  In  which  event  the 
laws  of  this  state  will  prevail. 

[Ed.  Note.— Ftor  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  2.] 

4.  Attachment    ®=>164— Pboceedings— Pat- 

IIENT  or  MOBTOAOE   DEBT. 

Where  property  mortgaged  in  Kansas  is  at- 
tached in  this  state,  it  is  not  necessary  for  plain- 
tiff in  the  attachment  to  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgage  debt. 

[Eld.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  {§  4e4r-4TO.] 


5.  Attachment   *=»192— FoBECLOBTrts>-CoN- 

VEBSION. 

Where  property  mortgaged  in  Kansas  and 
afterwards  brought  into  this  state  has  been  seis- 
ed under  an  attachment,  and  the  mortgagee,  by 
means  of  an  action  of  replevin,  regains  posses- 
sion of  said  property  and  removes  same  out  of 
this  state  and  beyond  the  reach  of  process  from 
the  courts  of  this  etate  without  foreclosing  its 
mortgage  as  prescribed  by  law  or  according  to 
the  ttrms  of  the  power  contained  in  the  mort- 
gaRp,  Mich  facts  constitute  a  conversion  of  tlie 
property  and  work  a  destruction  of  the  mort- 
gage lien,  and  the  attachment  plaintifiE  is  en- 
titled to  a  return  of  the  property  or  a  sufficient 
amount  thereof  to  satisfy  his  judgment 

[Eid.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {§  637-638.] 

Error  from  District  Court,  Alfalfa  County; 
James  B.  Culllsou,  Judge. 

Heplevln  by  the  Nichols  &  Shepard  Com- 
pany, a  corporation,  against  the  Sheriff  of  Al- 
falfa County,  in  whlcOi  Charles  E.  Haltom  was 
substituted  as  defendant.  There  was  a  judg- 
ment for  plaintiff,  and 'defendant  brings  error. 
Reversed  and  remanded. 

Titus  &  Talbot,  of  Cherokee,  for  plaintiff 
in  error.  W.  Wilder,  of  Cherokee,  and  W.  W. 
Schwlnn,  of  Wellington,  Kan.,  for  defendant 
in  error. 

ITARDY,  J.  Charles  E.  Haltom  sued  one 
Brown,  and  caused  an  attachment  to  be  levied 
upon  a  certain  threshing  machine  outfit 
as  the  property  of  said  Brown.  The  action 
proceei^ed  to  judgment,  and  the  property 
levied  upon  was  about  to  be  sold  to  satisfy 
the  judgment,  when  the  Nichols  &  Shepard 
Company  brought  a  replevin  action  against 
the  sheriff  of  Alfalfa  county  alleging  that  It 
had  a  chattel  mortgage  upon  said  property 
which  was  a  prior  and  superior  lien  to  that 
of  Haltora's  attachment.  By  leave  of  court 
Haltom  was  substituted  as  defendant  and 
answered  by  general  denial.  The  parties  will 
be  designated  in  accordance  with  their  re- 
spective titles  in  the  trial  court. 

[1]  The  action  duly  came  on  for  trial,  and, 
after  various  steps  were  taken  therein,  de- 
fendant was  granted  leave  to  file  an  amended 
supplemental  answer  and  counterclaim,  to 
which  demurrer  was  sustained,  and  judg- 
ment was  rendered  in  favor  of  plaintiff,  from 
which  defendant  prosecutes  error.  The  case 
Is  brought  here  by  transcript,  and  the  only 
question  we  are  called  upon  to  decide  is 
whether  or  not  the  court  committed  error  In 
sustaining  the  demurrer  to  the  amended  sup- 
plemental answer  and  counterclaim  of  de- 
fendant. No  objection  to  the  filing  of  said 
pleading  is  preserved  in  the  record  and 
brought  here  by  cross-petition  in  error,  and 
the  action  of  the  court  in  permitting  the 
filing  thereof  is  not  properly  submitted  for 
our  consideration.  TUs  leaves  the  sole  quee- 
tion  as  to  whether  said  pleading  stated  facts 
sufficient  to  constitute  a  defense  to  plaintiff's 
action.  Because  the  facts  set  up  therein  hap- 
pened after  the  commencem^t  of  the  action 
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does  not  prevent  defendant  bringing  them 
to  tbe  attention  of  the  court  and  urging  them 
as  a  defense.  Section  4795,  Rev.  I^aws  1910, 
authorizes  either  party,  on  notice  and  on  such 
terms  as  the  court  may  prescribe,  to  file  a 
supplemental  pleading  alleging  facts  mate- 
rial to  the  cause  occurring  after  the  original 
petition,  answer,  or  reply  was  filed.  The  pur- 
pose of  this  statute  Is  to  permit  parties  to 
avail  themselves  of  any  fact  or  matter  that 
would  have  a  bearing  upon  the  litigation,  so 
that  the  entire  controversy  may  be  settled  In 
one  action  and  thereby  obviate  the  necessity 
of  trying  the  case  by  piecemeal.  Prince  v. 
Gosnell,  149  Pac.  1162;  Long  v.  Bagwell,  3S 
Okl.  312,  133  Pac.  50. 

This  procedure  applies  to  replevin  actions- 
In  Wade  v.  Gould,  8  Okl.  690,  59  Pac.  11, 
plaintiff  brought  replevin  for  four  cows.  Aft- 
er issue  Joined  and  trial  of  the  cause  in  the 
probate  court,  it  was  appealeU  to  the  district 
court,  where  plalntUI  filed  a  supplemental 
petition  seeking  the  recovery  of  six  calves 
claimed  to  be  the  Increase  of  the  cows  orig- 
inally sued  for.  The  action  of  the  trial 
court  permitting  the  filing  of  this  supplemen- 
tal petition  was  sustained,  and  It  was  said 
that  the  function  of  a  supplemental  petition 
was  to  supply  the  facta  which  might  be  neces- 
sary to  a  complete  determination  of  the  rights 
of  the  parties  from  the  facts  existing  at  the 
time  of  the  rendition  of  Judgment  and  which 
would  vary  the  relief  to  which  plaintiff  would 
have  been  entitled  at  the  commencement  of 
the  action,  and  it  was  said  to  be  in  the  sound 
discretion  of  the  court  as  to  whether  such 
amendment  should  be  allowed.  Denny  v. 
Faulkner,  22  Kan.  89. 

Great  latitude  is  allowed  in  actions  of  re- 
plevin, and  the  procedure  applicable  thereto 
is  sufficiently  flexible  to  permit  both  legal  and 
equitable  rights  to  be  determined.  The  gist 
of  the  action  Is  the  right  of  the  plaintiff  to 
the  possession  of  the  property  at  the  com- 
mencement of  the  action,  and,  if  the  title  or 
rights  of  the  parties  to  the  property  should 
change  i>endente  lite,  the  Judgment  should  ad- 
Just  the  equities  between  them  as  such  equi- 
ties stand  at  the  time  of  the  rendition  of  the 
Judgment.  McFadyen  v.  Masters,  11  Okl.  16, 
66  Pac.  284;  Broyles  et  aL  v.  Mclnteer,  29 
Okl.  767, 120  Pac.  283 ;  Stone  v.  Am.  National 
Bank,  34  Okl.  786.  127  Pac.  393 ;  Bottoms  v. 
Clark,  88  Okl.  243,  132  Pac.  904;  Brown  v. 
Chowning,  159  Pac.  323. 

[Zs  3]  Plaintiff's  mortgage  was  executed 
and  duly  filed  in  Kansas,  where  the  property 
was  located  before  its  removal  to  Alfalfa 
county,  and  the  courts  of  this  state  will  recog- 
nize the  validity  thereof  and  enforce  Its  pro- 
visions unless  in  confilct  with  the  rights  of 
a  citizen  of  this  state  under  some  statute  in 
force  herein,  in  which  event  the  laws  of  this 
state  will  prevail.  Greenville  Nat.  Bank  v. 
Evans-Snyder  Buell  Co.,  9  Okl.  353,  60  Pac. 
249. 

It  Is  a  well-settled  rule  that  the  lex  fori 


determines  the  remedy  upon  a  mortgage  ex- 
ecuted In  another  state  or  country,  and  the 
procedure  In  an  action  to  enforce  or  fore- 
close a  mortgage  Is  regulated  exclusively  by 
the  laws  of  the  state  to  which  the  property 
is  removed  and  in  which  the  mortgagee  seeks 
to  enforce  his  rights,  or  in  which  any  party 
Interested  seeks  to  pursue  some  claim  against 
the  subject-matter.  The  lex  fori  determines 
whether  the  mortgaged  property  Is  subject  to 
attachment  and  what  the  proper  mode  of 
proceeding  is  in  making  the  attachment.  2 
Cobby,  Chat.  Mortg.  t  719;  Jones,  Chatt. 
Mortg.  (5th  Ed.)  $  307;  Denny  v.  Faulkner, 
22  Kan.  89;  Scudder  v.  Union  Nat  Bank,  91 
U.  S.  406,  23  L.  Ed.  245. 

[4,  S]  Said  property  was  subject  to  attach- 
ment by  virtue  of  section  4040,  R.  h.  1910, 
and  it  was  not  necessary  for  defendant,  in 
order  to  levy  upon  said  property,  to  pay  or 
tender  to  plaintiff  the  amount  of  its  mort- 
gage thereon,  as  plaintiff's  mortgage  liad  been 
executed  and  filed  In  Kansas  before  the  prop- 
erty was  removed  to  this  state.  Greenville 
Nat  Bank  v.  Evans-Snyder  Buell  Co.,  supra. 

Plaintiff  was  entitled  to  the  possession  of 
said  property  under  the  terms  of  its  mort- 
gage after  conditions  broken  and  had  the 
right  to  obtain  possession  thereof  for  the  pur- 
pose of  foreclosing  its  mortgage  thereon  by 
a  sale  of  the  property,  which  must  be  con- 
ducted in  the  manner  prescribed  by  law  or 
according  to  the  terms  of  the  power  ocm- 
taincd  In  the  mortgage.  Edmisson  v.  Dromm 
Plato  Comm.  Co.,  13  Okl.  440,  73  Pac  958. 

The  different  methods  of  foreclosing  a 
mortgage  after  conditions  broken  are  pre- 
scribed by  section  4026  of  the  Rev.  Laws 
1910,  and,  when  plalntiiTs  mortgage  was  fore- 
closed through  any  of  the  methods  there  enu- 
merated, defendant  was  entitled  to  have  any 
surplus  remaining  after  ttie  satisfaction  of 
plaintiff's  mortgage  and  the  costs  of  the  fore- 
closure applied  to  the  satisfaction  of  his 
Judgment.  Llnlnger  v.  Herron,  23  Neb.  197. 
36  N.  W.  481;  Jones  on  Chatt  Mtgs.  (5th 
Ed.)  t  710. 

Plaintiff  did  not  comply  with  the  require- 
ments of  this  section  of  the  statute  according 
to  the  allegations  of  the  amended  supple- 
mental answer  and  counterclaim,  nor  did  it 
foreclose  its  mortgage  in  any  manner,  but 
removed  the  property  from  thte  state  and  be- 
yond the  reach  of  any  process  of  the  court  in 
which  it  had  been  held  subject  to  attachment 
so  that  said  Judgment  could  not  be  enforced 
against  it,  and  redelivered  it  to  the  mort- 
gagor. These  facts  constituted  a  conversion 
of  the  property. 

Section  3843,  Rev.  I*  1910,  provides: 

"In  case  of  personal  property.  Its  wrongful 
conversion  by  the  person  holding  the  Ilea  ex- 
tinguishes the  lien  thereon." 

Under  this  section,  when  plaintiff  failed  to 
foreclose  its  mortgage  and  wrongfully  re- 
moved the  property  from  this  state  and  re- 
delivered It  to  Brown,  its  lien  thereon  was 
destroyed,  and  it  was  no  longer  mtltled  to 
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retain  the  possession  thereof  as  against  the 
defendant's  attachtnent  lien.  Though  the 
courts  of  this  state  will  give  force  and  effect 
to  'the  provisions  of  a  valid  chattel  mortgage 
executed  and  filed  in  another  state  when  It  Is 
sought  to  enforce  the  same  therein,  comity 
•win  not  require  that  they  lend  their  approv- 
al to  the  acts  of  a  citizen  of  a  sister  state 
-who  comes  within  oar  borders  and  invokes 
the  Jurisdiction  of  onr  courts  to  enforce  his 
rights  to  the  extent  of  regaining  possession 
of  mortgaged  property  and,  after  having 
done  so,  Ignores  the  laws  of  this  state,  falls 
to  comply  therewith,  and  removes  the  proper- 
ty beyond  the  jurisdiction  of  our  courts, 
thereby  rendering  Ineffectual  a  lien  acquired 
by  a  citizen  of  this  state  in  the  regular  way 
and  in  accordance  with  the  due  forms  of  law. 

These 'facts  were  properly  pleaded  and,  it 
true,  constituted  a  defense  to  plaintltT's  right 
of  possession  to  the  property  at  the  date  of 
the  judgment  and  entitled  defendant'  to  a  re- 
turn of  said  property  or  a  sufficient  amount 
thereof  to  satisfy  the  lien  acquired  by  him, 
and  the  court  committed  error  In  sustaining 
a  demurrer  to  said  supplemental  answer. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith.  All  the  Justices  concur,  ex- 
cept KANS,  J.,  absent. 

(64  Okl.  47) 

COIX)NIAL  REFINING  CO.  ▼.  LATHBOP. 

(No.  7063.) 
[Supreme  Court  of  Oklahoma.    June  6,  1917.) 

(SvUahut  ly  the  Court.} 

L  Evidence  €=9359(1),  380— Photoobapbs— 

Vai-ue. 
The  probative  value  of  photographs  depends 
iIH>n  their  accuracy.  Tbey  must  be  shown  by 
>xtrinsic  evidence  to  be  faithful  representations 
>f  the  place  or  subject,  as  it  existed  at  the  time 
jivolved  in  the  controversy.  And  photographs 
;aken  to  show  more  than  this,  with  men  in 
various  assumed  positions,  and  things  in  various 
issumed  situations,  intended  only  to  illustrate 
lypothetical  situations,  and  to  explain  certain 
:beurie8  ol  the  parties,  are  incompetent. . 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dent.  Dig.  §§  1509,  1657.] 

i.  Neghoence  €=»117— Contbibutobt  Nxa- 
iaueucb—Pixjloihq  as  Depense. 
An  answer  in  an  action  for  personal  in- 
urics,  which  only  denies  that  the  injury  was 
»usc(]  by  the  negligence  of  defendant,  and  al- 
oses  that  it  was  "'wholly"  caused  by  the  negli- 
;euce  of  the  plaintiff,  is  in  effect  nothing  more 
ban  a  general  denial,  and  does  not  plead  con- 
ributory  negligence. 

The  law  requires  the  plaintiff  to  apprise  the 
lefendant  in  the  beginning,  as  to  what  he  relies 
ipon  for  a  recovery,  and  limits  him  to  the  facts 
ileaded.  And  it  likewise  requires  the  defend- 
nt  to  apprise  the  plaintiff,  of  any  special  or 
ffirmative  defense  he  expects  to  make,  by  plead- 
Qg  the  facts  constituting  such  defense.  There 
9  no  reason  why  one  should  be  entitled  to  the 
ight,  and  the  other  required  to  grope  in  the 
ark.  Hence  contributory  negligence,'  tp  be 
vailable  to  the  defendant,  must  be  specifically 
leaded,  unless  such  contributoi?  negligence  ap- 
ears    from    the    allegations    of  the    plaintiff's 


petition,  or  unless  the  plaintiff's  own  case  raises 
the  presumption  of  contributory  negligence. 

[Ed.  Note.— For  other  ca*«8,  see  Negligence, 
Cent.  Dig.  U  19&-197.] 

3.  COBPORATIORS  €=3507(13)— Action»—Skbt- 

lOE  OT  FbOCEBS. 

A  return  of  the  service  of  summons,  on  a 
domestic  corporation,  which  shows  that  the  pres- 
ident was  not  found  in  the  county,  and  that  the 
writ  was  served  upon  the  managing  agent,  is 
sufficient.  The  statute  contemplates  that  the 
absence  of  one  officer  from  the  county — "the 
chief  officer"- opens  the  door  for  l^ally  serving  ' 
summons  upon  any  one  of  the  subordinates  des- 
ignated by  the  statute.  It  does  not  contemplate 
the  absurdity  of  a  multiplicity  of  chief  officers, 
but  makes  the  definite  provision  that  if  the 
one,  single,  "chief  officer  is  not  found  in  the 
county,"  then  service  may  be  made  upon  either 
the  "cashier,  treasurer,  secretary,  clerk,  or  man- 
aging  agent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  $S  1995-1997.  2000.] 

Error  from  District  Court,  Payne  County; 
A.  H.  Huston,  Judge. 

Action  by  Marvin  Latbrop  against  the  Co- 
lonial Refining  Company,  a  corporation. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

H.  A.  King,  of  Oklahoma  City,  Reece  ft 
Gmbbs,  of  Stillwater,  Chas.  West,  of  Okla- 
homa City,  and  H.  H.  Hagan,  of  Tulsa,  for 
plaintiff  in  error.  Robert  A.  Lowry,  of  Still- 
water, and  T.  A.  Hlgglns,  of  Cushlng,  for 
defendant  In  error. 

BRETT.  J.  On  February  0,  1914,  Marvin 
Lathrop,  the  defendant  in  error,  filed  suit 
In  the  district  court  of  Payne  county,  against 
the  plaintiff  In  error,  the  Colonial  Refining 
CJompany,  a  corporation,  to  recover  damages  ■ 
in  the  sum  of  |10,000  for  personal  Injuries, 
alleged  to  have  been  sustained  by  Lathrop 
while  in  the  employ  of  the  said  corporation. 
The  parties  will  be  referred  to  In  this  opin- 
ion as  they  appeared  in  the  court  b<eIow; 
that  is,  Lathrop,  defendant  in  error,  will  be 
referred  to  as  plaintiff,  and  the  Colonial 
Refining  Company  will  be  referred  to  as  de- 
fendant. The  plaintiff  alleged  in  his  petition 
that  he  was  employed  by  the  defendant  as  an 
ordinary  day-laborer;  that  while  so  employ- 
ed he  was  ordered  and  directed  by  'William 
Fletcher,  the  defendant's  foreman,  to  go  up 
on  the  top  of  a  large  cylindrical  tank  to  as- 
sist another  employ^  in  the  filling  of  a  five- 
gallon  Jug  with  sulphuric  acid,  which  was 
to  be  taken  from  the  tank  by  means  of  a 
bucket  and  poured  into  the  Jug;  that  the 
plaintiff  did  not  know  of  the  dangerous  char- 
acter of  the  acid,  and  that  defendant  negli- 
gently required  him  to  perform  this  task 
without  informing  him  of  the  dangerous  char- 
acter of  the  add;  that  when  the  Jug  was 
nearly  full  of  the  add,  by  reason  of  the  oval 
surface  of  the  top  of  the  tank  upon  which 
It  was  sitting,  It  commenced  to  slide,  and  to 
prevent  It  from  sliding  off  the  tank  and  fall- 
ing to  the  ground,  he  seized  the  Jug,  and 
when   he   seized   it,  a  portion   of  the  add 


>rer  oUmt  caaw  •••  aam*  toyte  sad  KBT-NUMBSB  In  all  Key-Numbered  Dtsasts  and  IndexM 


Digitized  by 


Google 


748 


166  PACIFIC  RBPOETBR 


(OkL 


splashed  into  bis  face  and  eyes,  causing  him 
great  pain  and  anguish,  and  inflicting  upon 
him  serious  Injuries.  Summons  was  duly 
issued  upon  the  petition,  and  the  defendant 
made  special  appearance,  and  moved  to  quash 
the  service  of  summons,  which  motion  was 
overruled. 

The  defendant  subsequently  filed  Its 
amended  answer,  which  consisted  first  of  a 
general  denial,  then  a  special  denial  that  Wil- 
liam Fletcher  was  a  vice  principal,  pleaded 
the  assumption  of  rlslc,  and  closed  by  plead- 
ing— 

"that  whatever  injuriea,  if  any,  were  sustained 
by  plaintiff  herein  were  not  in  any  manner 
caused  by  the  negligence  of  this  defendant,  but 
such  injuries  claimed  to  have  been  sustained 
by  plaintiff  were  caused  solely  and  only  by 
negligence,  carelessness,  and  want  of  care  of 
plaintiff  herein,  and  the  defendant  is  in  no  man- 
ner liable  therefor." 

Plaintiff  replied  by  a  general  denial.  Up- 
on the  pleadings  thus  framed  the  cause  went 
to  trial,  and  resulted  in  Judgment  for  plain- 
tiff In  the  sum  of  $2,000,  from  which  Judg- 
ment the  defendant  appeals  to  this  court. 

There  are  a  number  of  errors  assigned, 
but  tbere  are  only  three  that  are  urged  and 
relied  upon. 

'The  first  assignment  urged  Is  directed 
rigainst  the  refusal  of  the  court  to  quash  the 
service  of  summons,  the  second  complains  of 
the  court's  refusal  to  instruct  the  Jury  up- 
on contributory  negligence,  and  the  third 
complains  of  the  refusal  of  the  court  to  ad- 
mit in  evidence  certain  photographs.  We 
will  discuss  these  assignments  In  their  in- 
verse order. 

[1]  1.  The  photographs  offered  in  evidence, 
and  which  the  court  refused  to  admit,  show- 
ed a  man  standing  in  assumed  positions  up- 
on the  tank  upon  which  the  plaintiff  is  al- 
leged to  have  received  bis  injuries,  and  each 
picture  In  addition  also  showed  a  Jug  sitting 
In  different  positions  on  the  tank.  The  court 
had  already  admitted  In  evidence  one  photo- 
graph, showing  the  size,  Bhai>e,  and  snr^ 
roundlngs  of  this  particular  tank;  but  we 
think  properly  refused  to  admit  In  evidence 
these  pictures,  which  were  Intended  to  il- 
lustrate a  hypothetical  situation,  and  to  ex- 
plain the  theory  of  the  defendant  as  to  how 
the  injuries  complained  of  might  have  oc- 
curred. The  picture  showing  the  size,  shape, 
and  surroundings  of  this  tank  was  compe- 
tent; but  the  pictures  showing  a  man  stand- 
ing in  assumed  positions,  and  Jugs  placed  in 
various  assumed  situations,  serving  merely  to 
Illustrate  certain  theories  of  the  defendant  as 
to  how  the  accident  might  have  happened, 
were  incompetent,  and,  when  objected  to  by 
plaintiff,  were  properly  excluded.  In  Stew- 
art V.  St  Paul  By.  Co.,  78  Minn.  110,  80 
N.  W.  85S,  the  court  in  speaking  of  the  pro- 
bative value  of  photographs,  says: 

"Their  value  depends  upon  their  accuracy. 
They  must  be  shown  by  extrinsic  evidence  to 
be  faithful  representations  of  the  place  or  sub- 
'Ject,  as  it  existed  at  the  time  involved  in  the 
controversy." 


In  Babb  r.  Paper  Co.,  99  Me.  298,  59  Aa 
290,  the  court  says: 

"To  be  admissible,  photographs  should  simply 
show  conditions  existing  at  the  time  in  ques- 
tion. But  photographs  taken  to  show  more 
than  this,  with  men  in  various  assumed  pos- 
tures, and  things  in  various  assumed  situations, 
in  order  to  illustrate  the  claims  and  contentions 
of  the  parties,  should  not  be  admitted.  An  ex- 
amination of  the  excluded  photographs  shows 
that  they  fall  within  the  latter  class.  They 
would  serve  merely  to  illustrate  certain  the- 
ories of  the  defendant  as  to  how  the  accident 
happened."    9  Bnc  of  Evld.  779. 

But  the  defendant  dtes  Smith  v.  T»rltory, 
11  Okl.  609,  09  Paa  805,  in  support  of  its 
contention  that  these  photographs  should 
have  been  admitted.  But  that  case  is  not  in 
point.  There  the  court  held  that  photographs 
of  the  deceased,  taken  after  death,  ajnd  which 
were  shown  by  extrinsic  evidence  to  correctly 
show  the  exact  location  of  the  wounds  and 
the  course  of  the  bullet  which  produced  deatli 
were  admissible  on  the  theory  that  tlie  plioto- 
graphs  did  correctly  represent  the  location, 
nature,  and  character  of  the  wounds.  And 
that  holding  Is  correct,  and  is  not  in  con- 
flict with  anything  we  have  said,  but  is  based 
upon  facts  very  different  from  the  facts  in 
the  case  at  bar,  where  the  photographs  did 
not  purport  to  represent  the  exact  conditions 
under  which  the  plaintiff  was  Injured,  but 
only  to  Illustrate  a  hypothetical  situation. 

In  St.  Ia  &  S.  F.  B.  Co.  T.  Dale,  36  OkL 
114, 128  Paa  137,  the  pictures  offered  and  ad- 
mitted in  evidence  to  show  the  toimgraphy  of 
the  country,  the  length  and  extent  of  the 
ditches  in  controversy,  the  timber  and  other 
permanent  surroundings,  were  taken  months 
subsequent  to  the  time  the  damage  was  al- 
leged to  have  been  sustained,  yet  they  were 
shown  by  extrinsic  evidence  to  be  faithful 
representations  of  the  t<9)0graphy  of  the 
country,  the  ditches  and  other  permanent 
surroundings,  as  they  existed  at  the  time  in- 
volved in  the  controversy.  Ttie  most  that 
could  be  claimed  in  the  case  at  bar  is  that  It 
was  within  the  discretion  of  the  court  as  to 
whether  or  not  these  pictures  should  be  ad- 
mitted. And  even  upon  that  hypothesis  it 
cannot  be  said  the  court  abused  Its  discre- 
tion. 

[2]  2.  The  next  assignment  we  shall  notice 
Is  that  the  court  erred  in  refusing  to  instruct 
the  jury  upon  contributory  negligence.  The 
defendant  in  its  brief  says: 

"It  will  be  recollected  that  the  answer  raised 
the  defense  of  contributory  negligence,  alleging: 
'Further  answering,  defendant  says  that  what- 
ever injuries,  if  any,  were  sustained  by  plain- 
tiff herein  were  not  in  any  manner  caused  by 
the  negligence  of  this  defendant,  bat  such  in- 
juries claimed  to  have  been  sustained  by  plain- 
tiff were  caused  solely  and  only  by  negligence, 
careles.sness,  and  want  of  care  of  plaintiff  here- 
in, and  the  defendant  is  in  no  manner  liable 
therefor.'  " 

But  the  suflSdency  of  this  paragraph  as  a 
plea  of  contributory  negligence  is  specifically 
challenged  by  the  plaintiff.  And  this  presents 
the  question  sqnarely,  Does  this  paragraph 
of  the  answer  plead  contributory  uegUsence? 
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We  think  not.  IV  Is,  In  effect,  only  another 
denial  of  any  and  all  negligence  on  the  part 
of  the  defendant.  While  contributory  neg- 
ligence, as  the  very  words  imply,  arises  when 
the  plaintiff,  as  well  as  the  defendant,  had 
done  some  act  negligently,  or  has  omitted 
through  negligence  to  do  some  act  which  It 
was  their  respective  duty  to  do,  and  the 
combined  negligence  of  the  two  parties  di- 
rectly produced  the  injury  complained  of. 
Washington  v.  B.  &  O.  R.  Co.,  17  W.  Va.  190. 
And  can  it  be  said  that  an  answer  which 
denies  any  and  all  negligence- on  the  part  of 
the  defendant,  and  places  the  oitlre  rei^onsl- 
blllty  for  the  injury  upon  the  negligence  of 
the  plaintiff  alone,  pleads  contributory  neg- 
ligence? The  word  "contributory"  means 
to  contribute  to,  or  aid  in  effecting  a  result 
And  under  such  a  ideadlng,  what  is  the  de- 
fendant alleged  to  have  contributed  to,  or 
what  has  he  aided,  in  effecting  the  result? 
T9ie  pleading  says  that  the  plaintiff,  and  the 
plaintiff  alone,  was  guilty  of  negligence;  and, 
U  that  be  true,  then  there  was  no  negligence 
on  the  part  of  the  defendant  to  which  the 
plaintiff  could  have  contributed.  And  the 
pleading  as  stated  above  Is  nothing  more  than 
another  and  general  denial  of  any  and  all 
neellgence,  on  the  part  of  the  defendant 

Enid  City  Ry.  Co.  v.  Webber,  32  OW.  180, 
121  Pac.  236,  Ann.  Cas.  1914A,  669,  is  a  case 
in  which  Webber  had  recovered  a  Judgment 
against  the  railway  company  for  personal 
Injuries,  and  from  that  Judgment  the  rail- 
way company  appealed  to  this  court;  and 
among  other  things  complained  because  the 
court  below  did  not  render  Judgment  in  its 
favor  on  Hie  irieadings.  The  second  parar 
graph  of  its  answer  was: 

"Bven  if  it  be  true  that  plaintiff  received  in- 
juries as  alleged,  such  iiuuries  did  not  result 
from  nezligence  of  the  defendant,  but  were  the 
result  01  the  negligence  of  the  plaintiff." 

To  this  answer  Webber  filed  no  reply,  and 
the  railway  company  Insisted  that  Webber's 
failure  to  reply  to  that  paragraph  of  the  an- 
swer admitted  that  he  was  negligent,  as 
pleaded  in  that  paragraph,  and  that  It  should 
therefore  have  had  judgment  on  the  plead- 
ings.   But  this  court  said: 

"This  answer  required  no  reply ;  it  stated  no 
new  matter,  and  was,  in  fact,  merely  a  gen- 
eral denial." 

In  Watklnds  ▼.  Southern  Pacific  Co.  (D.  C.) 
88  Fed.  711,  4  L.  B.  A.  239,  the  syllabus  says 
In  part  that: 

"A  statement  in  an  answer  purporting  to  be 
a  defense  of  contribntory  negligence,  to  an  ac- 
tion for  damages  for  an  injury  to  the  person, 
which  only  denies  that  the  injury  was  caused 
by  the  negligence  of  the  defendant,  and  alleges 
that  It  was  'wholly'  caused  by  the  negligence 
of  the  plaintiff,  is  not  such  a  defense." 

And  to  the  body  of  the  opinion,  the  court 
says: 

"This  defense  is  not  a  good  plea  of  contribn- 
tory negligence,"  and  '^b  I  have  said,  it 
amounts  to  nothing  more  or  less  than  another 
denial  of  the  allegation  in  the  complaint." 

In  Blrsdi  v.  Citizens'  Electric  Company,  33 
Mont  674,  93  Pac.  940,  which  was  an  acUon 


for  personal  injuries,  the  sixth  paragraph 
of  the  defendant's  answer  was:- 

"That  if  plaintiff  was  injured  at  the  time 
alleged,  or  at  any  other  time,  by  coming  in  con- 
tact with  one  of  the  defendant  s  wires  charged 
with  electricity,  such  injury  was  wholly  due  to 
plaintiff's  own  neglect,  and  was  not  in  any  way 
due  to  any  negligence  on  the  part  of  defendant, 
or  of  any  of  its  officers." 

And  the  defendant  insisted  that  this  para- 
graph of  its  answer  pleaded  contributory 
negligence.    But  the  court  said: 

"The  only  attempt  made  to  plead  contribu- 
tory negligence  is  found  in  the  paragraph  of 
the  answer  quoted  above,  and  that  the  allegsr 
tions  of  that  paragraph  are  insufficient  is  ap- 
parent In  the  paragraph  it  is  alleged  that 
plaintifTs  injury  was  wholly  due  to  his  own 
negligence,  and  was  not  in  any  wajr  due  to  the 
negligence  of  the  defendant  Contributory  neg- 
ligence on  the  part  of  plaintiff  presupposes  neg- 
ligence on  the  pert  of  the  defendant  Beacn 
on  Contributory  Negligence  (2d  Ed.)  I  64; 
Wastl  V.  Montana  Union  Ry.  Co.,  24  Mont 
159,  61  Pac.  9.  'Contributory  negligence  is  a 
want  of  ordinary  qire  upon  the  part  of  a  per- 
son injured  by  the  actionable  negligence  of  an- 
other, combining  and  concurring  with  that  neg- 
ligence and  contributing  to  the  injury  as  a  prox- 
imate cause  thereof,  without  which  the  injury 
would  not  have  occurred.'  7  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  371.  This  definition  is  approved 
In  Moakler  v.  Willamette  V.  R.  Co.,  18  Or. 
189,  22  Pac  948,  6  L.  R  A.  656,  17  Am.  St 
Rep.  717.  and  Montgomery  G.  L.  Co.  v.  Mont- 
Komery  &  E.  Ry.  Co.,  86  Ala.  372,  5  South. 
735.  ♦  •  •  It  goes  without  saying,  then, 
that  an  answer  which  denies  any  negligence  on 
the  part  of  the  defendant,  and  alleges  that  the 
injury  resulted  wholly  from  plaintiff's  negli- 
gence, docs  not  plead  contributory  negligence." 

And  this  doctrine  was  reaffirmed  by  the 
Supreme  Court  of  Montana  in  Melzner  v.  Chi- 
cago, M.  &  St  P.  By.  Co.,  61  Mont  487,  163 
Pac.  1019,  In  which  case  tJie  syllabus  In  part 
says: 

"The  allegation  of  the  answer  that  deceased 
came  to  his  death  through  his  own  carelessness 
and  negligence  is  not  a  plea  of  contributory 
negligence,  and  so  does  not  authorize  instmc- 
tioDs  thereon." 

And  one  of  the  grounds  for  reversing  the 
case  was  that  contributory  negligence  was  In- 
jected into  It  for  the  first  time  by  one  of  the 
instructions,  the  court  saying: 

"In  the  answer  it  is  alleged  that  Page  came 
to  bis  death  through  his  own  carelessness  and 
negligence.  This  is  not  a  plea  of  contributory 
negligence,  as  wag  pointed  out  in  Birsch  v. 
Citizens'  Electric  Co.,  :i6  Mont  574,  93  Pac 
940.  These  instructions  are  altogether  out  of 
place,  and  error  was  committed  in  giving  them." 

And  this  doctrine,  we  think,  is  enpported  by 
reason,  and  the  better  authorities.  Oogdell 
V.  WUmlngton  &  W.  B,  Co.,  132  N.  C.  862, 
44  S.  El  618;  Hoffman  v.  Gordon.  16  Ohio 
St  211. 

This  court  has  repeatedly  said: 

"The  defense  of  contributory  negligence,  when 
well  pleaded,  if  supported  by  any  evidence,  en- 
titles the  pleader  to  an  inistruction  thereon  by 
the  court.*  City  of  Hugo  v.  Nance,  39  OkL 
640,  135  Pac.  346,  and  other  cases. 

And  the  defendant. relies  upon  these  cases. 
But  these  very  cases  imply  that  there  is  an 
Improper,  as  well  as  a  proper,  way  of  plead- 
ing contributory  negligence,  and  clearly  rec- 
ognize that  there  Is  a  distinction  between 
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jQCb  a  plea  and  a  general  denial.  Tbe  opln- 
I<Hi  In  Clemens  t.  St  Louis  &  S.  F.  R.  Co.,  35 
OkL  667,  131  Pac.  169,  while  not  discussing 
the  precise  point  raised  in  the  case  at  bar, 
clearly  recognizes  the  distinction  between  a 
general  denial  and  pleas  which  amount  to 
tbe  same  and  contributory  negligence,  and 
aootes  approvingly  from  6  Cur.  Law,  768, 
769,  as  follows: 

"While  a  denial  of  negligence  and  an  allega- 
tion of  contributory  negligence  are  verbally  in- 
consistent, they  are  not  so  in  practice,  and  a 
defendant  need  not  elect  between  the  two  de- 
fenses; nor  does  the  plea  of  contributory  neg- 
'  ligence,  when  properly  pleaded,  admit  the  neg- 
ligence as  charged  in  the  petition." 

The  opinion  further  quotes  from  the  sylla- 
bus in  Fowler  et  al.  v.  Brooks,  65  Kan.  861, 
70  Pac.  600,  which  says: 

"In  an  action  for  personal  injuries,  where 
defendant  denies  generally,  and  alleges  contrib- 
titoTy  negligence,  the  latter  allegotion  is  not 
an  implied  admission  of  negligc-nce  rendering 
proof  of  negligence  unnecessary  and  limiting 
the  issues  to   that   of  contributory   negligence 

— thus  clearly  Indicating  that  the  defense  of 
contributory  negligence  is  not  raised  by  sim- 
ply denying  negligence  on  the  part  of  tbe  de- 
fendant and  imputing  all  negligence  to  tbe 
plaintiff. 

Besides,  as  a  matter  of  common  justice,  we 
think  that  since  tbe  plalntilT  must  apprise  tbe 
defendant  in  the  beginning  as  to  what  he  re- 
lies upon  for  a  recovery,  and  Is  limited  to 
tbe  facts  pleaded,  the  defendant  should  be 
required  also  to  apprise  tbe  plaintiff  of  any 
special  or  affirmative  defense  he  expects  to 
make  by  pleading  tbe  facts  constituting  such 
defense,  and  should  likewise  be  limited  to 
the  defense  pleaded.  We  know  of  no  reason 
why  one  should  be  entitled  to  tbe  light  and 
tbe  other  be  required  to  grope  in  the  dark. 
And  the  sound  and  just  rule  is  that: 

"Contributory  negligence,  to  be  available  to 
the  defendant,  must  be  specifically  pleaded,  un- 
less such  contributory  negligence  appears  from 
the  aJlegatioD;  of  the  plaintiff's  petition,  or  un- 
less the  plaintiff's  own  case  raises  the  presump- 
tion of  contributory  negligence."  Birscn  v.  Citi- 
zens' Electric  Co..  36  Mont  574,  93  Pac.  940; 
Pryor  v.  Cibj  of  Walkerville,  31  Mont  618,  79 
Pac.  240;  Orient  Insurance  Co.  v.  Northern 
Pacific  Ry.  Co.,  31  Mont.  502,  78  Pac.  1036; 
Nord  V.  Boston  &  Mont  Con.  C.  &  S.  Min. 
Co.,  33  Mont.  464,  84  Pac.  1116,  89  Pac.  647; 
Nelson  v.  Boston  &  Mont.  Con.  C.  &  8.  Min. 
Co..  35  Mont.  223,  88  Pac.  785. 

And  in  tbe  case  at  bar  neither  of  these  con- 
ditions prevail,  and  we  think  tbe  court  did 
not  err  In  refusing  to  instruct  tbe  jury  upon 
contributory  negligence. 

[3]  3.  The  only  remaining  assignment  urg- 
ed is  that  the  court  erred  In  refusing  to 
quash  the  service  of  summons.  The  return 
of  summons  Is  tbe  following: 

"Received  this  writ  February  9,  1914,  and  as 
commanded  therein,  I  summoned  the  following 
persons  of  the  defendant  within  named,  at  the 
times  following,  to  wit :  President  or  secretary 
not  being  in  Payne  county,  I  servc.i  by  deliver- 
ing a  copy  to  Roy  B.  Jones,  as  maii.ager  of  the 
Colonial  Refining  Company,  at  Cudhing,  OkL, 
Feb.  14,  1914." 


Tbe  statute  prescribing  tbe  serrloe  of  sum- 
mons on  a  domestic  corporation  is  section 
4715,  Revised  Laws  1910,  and  reads  as  fol- 
lows : 

"A  summons  against  a  corpotation  may  be 
served  upon  the  president,  mayor,  cbairiuan  of 
the  board  of  directors,  or  trusteei,  or  other  chief 
officer,  or  upon  an  agent  dniy  appointed  to  re- 
ceive service  of  process;  or,  if  its  chief  offiew 
is  not  found  in  tbe  county,  upon  its  cashier, 
treasurer,  secretary,  clerk  or  managing  agent; 
or,  if  none  of  the  aforesaid  officers  .^an  be  found, 
by  a  copy  left  at  the  office  or  usual  place  of 
business  of  such  corporatko,  witii  tbe  person 
tiaving  charge  thereof." 

The  question  is.  Does  this  return  meet  tbe 
requirements  of  tbe  statute?  The  defendant 
insists  that  tbe  negation  that  the  president 
was  not  in  tbe  county  did  not  negative  the 
fact  that  a  cliief  officer  was  not  in  the  county, 
and  urges  that,  even  If  the  president  was  ab- 
sent from  tbe  county,  "if  the  vice  president 
was  in  tbe  county  at  tbe  time  tbe  president 
was  absent  therefrom,  he  was  the  chief  offi- 
cer within  the  meaning  of  the  statute."  And 
says  the  word  "chief  officer"  must  have  some 
significance  separate  and  distinct  from  presi- 
dent, chairman  of  the  board  of  directors,  etc. 
We  think  It  is  true  that  it  does,  and  that  it 
is  a  blanket  phrase,  intended  to  cover  the 
chief  officer  of  corporations  who  might  per- 
chance be  designated  by  some  other  official 
title  than  tbe  ones  spedficaUy  set  out  and 
mentioned  In  tbe  statute.  But  tbere  can  be 
but  one  chief  officer  of  a  corporation;  for  if 
one  is  chief,  then  all  otben  must  necessarily 
be  subordinate.  Tbe  very  meaning  of  the 
word  itself  precludes  any  other  idea.  But 
the  official  title  of  tbe  chief  officer  need  not 
be  president  or  mayor,  but  may  be  whatever 
the  corporation  designates,  and  under  this 
blanket  provision  of  the  statute.  If  one  is  tbe 
chief  officer,  no  matter  what  bis  offldal  ti- 
tle may  be,  the  statute  makes  bim  subject  to 
service  of  summons. 

While  It  is  true  that  it  has  been  held  that 
service  on  a  vice  president.  In  tbe  absence  of 
the  president  from  the  cOunty,  Is  sufficient, 
yet  many  corporations  have  no  vice  presi- 
dent ;  and  we  cannot,  by  interpolation,  place 
a  greater  burden  on  litigants  than  that  which 
the  statute  has  already  Imposed,  by  requiring  ' 
a  return  to  show  tl^at  the  vice  president,  an 
ofScer  not  mentioned  by  tbe  statute,  was  also 
absent  from  the  county.  While  the  return 
in  this  case  may  not  be  worded  Just  as  we 
would  have  .worded  it,  yet  it  does  say  the 
president  was  not  found  in  the  county,  and 
that  the  writ  was  served  on  Roy  B.  Jones, 
manager  of  the  corporation.  And  tbe  stat- 
ute specifically  provides  that  If  tbe  "chief 
officer  is  not  found  In  the  county,"  whether 
he  be  president  or  designated  by  some  other 
official  cognomen,  that  service  may  be  made 
"upon  its  cashier,  treasurer,  secretary,  clerk, 
or  managing  agent."  And  this  return  says 
the  corporation's  president,  its  chief  officer, 
was  not  in  the  county,  and  that  service  was 
made  upon  one  Of  tbe  subordinates  specifical- 
ly designated  by  the  statute.    This  we  think 
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was  snffldent;  and  the  ctrart  did  not  err  In 
overruling  the  motion  to  quash.  The  statute 
contemplates  that  the  absence  of  the  one  of- 
flcer  from  the  county — the  "chief  officer," 
opens  the  door  for  legally  serving  summons 
upon  any  one  of  the  subordinates  designated. 
It  does  not  contemplate  the  absurdity  of  a 
multiplicity  of  chief  officers,  and  that  the 
litigant  must  run  the  gauntlet  of  a  descending 
scale  before  being  entitled  to  make  service 
upon  the  subordinates  designated,  but  makes 
the  definite  provision  that  if  the  one,  single 
"chief  officer,  is  not  found  in  the  county," 
then  service  may  be  made  upon  either  the 
"cashier,  treasurer,  secretary,  clerk,  or  man- 
aging agent."  If  the  service  in  the  case  at 
bar  had  been  made  under  the  last  clause  of 
the  section,  by  leaving  a  copy  at  the  office  or 
usual  place  of  business,  with  the  person  hav- 
ing charge  thereof,  then,  of  course,  it  would 
have  been  necessary  to  negative,  not  only  the 
presence  of  the  chief  officer  in  the  county,  but 
also  the  absence  of  the  cashier,  treasurer,  sec- 
retary, clerk,  and  managtpg  agent.  But 
where  service  is  made  upon  either  the  cash- 
ier, secretary,  clerk  or  managing  agent,  it  is 
necessary  to  negative  only  the  presence  of  the 
chief  officer. 

The  Judgment  Is  affirmed.  All  Justices 
concur;  THACKER,  J.,  concurring  in  con- 
clusion only. 


(13  Okl.  Cr.  672) 

BOOTH  V.  STATE.     (Na  A-2403.) 

(Criminal  Gourt  of  Appeals  of  (ttlahoma. 

May  19,  1917.     Rehearing  Denied 

Aug.  8,  191T.) 

(Svflai«'  iv  tAe  Court.) 
Gbiminal  liAW  «toll59{2)  —  COWVIOTIOH  — 

EVIDENCK— RbVEBSAL. 

When  an  accomplico  testifies  in  the  trial  of 
a  criminal  case  to  facts  which  establish  the 
guilt  of  the  defendant,  and  when  other  testi- 
mony in  the  record  clearly  connects  the  defend- 
ant with  the  comnijsiiion  of  the  crime,  and  no 
proof  is  offered  in  defense  tending  to  explain 
the  incriminating  facts,  and  a  judgment  of 
conviction  results  in  the  trial  court,  it  will  not 
be  distarbed  on  appeal. 

[Ed.  Note. — For  'Other  cases,  aoe  Criminal 
T.,aw,  Cent.  Dig.  {  3075.] 

Error  from  District  Court,  Beaver  County ; 
W.  C.  Crow,  Judge. 

L.  W.  Booth  was  convicted  of  larceny,  and 
he  brings  error.    Affirmed. 

W.  G.  Hughes,  of  Guymon,  and  J.  W.  Cul- 
well,  of  Beaver,  for  plalntier  in  error.  R. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
I,.  W,  Booth,  was  convicted  at  the  September, 
1914,  term  of  the  district  court  of  Beaver 
county  on  a  charge  of  larceny,  and  his  pun- 
ishment fixed  at  imprisonment  in  the  state 
penitentiary  for  one  year. 

The  Information  charges  the  plaintiff  in 
error  with  the  larceny  of  a  roan  cow,  the 


property  of  John  Brodle,  on  the  Sfh  day  of 
August,  1913. 

Prosecuting  witness  Brodle  testified  ttiat 
ha  lived  in  Beaver  county,  Okl.;  that  be 
owned  a  roan  milk  cow  about  four  years  old ; 
that  she  was  in  a  pasture  adjoining  his 
place ;  that  early  on  the  morning  of  the  6tli 
of  August  he  heard  the  cow  lowing;  that 
when  he  went  out  to  see  if  there  was  any 
trouble  he  could  not  find  her;  that  he  track- 
ed her  some  distance  away;  that  he  recov- 
ered the  bide  of  the  cow  through  the  sher- 
iff's office. 

A  number  of  witnesses  testified  to  seeing 
the  cow  driven  through  the  country  by  Jack 
Symons  and  Ed  Johnson. 

Jack  Symons  testified  that  he  was  an  ac- 
complice in  the  stealing  of  the  cow  in  ques- 
tion; that  he  was  about  35  years  old,  and 
knew  the  defendant,  his  brother,  and  the 
codefendaut,  Johnson ;  that  he  went  into 
Beaver  county  to  see  Johnson  about  steal- 
ing these  cattle;  that  they  were  in  the 
cattle-steallng  business ;  that  they  were  "rus- 
tling" cattle  for  Booth,  who  was  a  butcher 
and  cattle  buyer;  that  they  had  talked  the 
matter  of  stealing  the  cattle  over  several 
times  during  the  preceding  few  weeks,  and 
had  agreed  with  defendant  Booth  that  they 
would  bring  the  cattle  to  his  place  and  that 
he  would  butcher  them,  sell  them,  and  go 
"halvers"  on  the  profits ;  that  the  hide  would 
be  Sold  and  beer  bought  fbr  the  crowd ;  that 
they  stole  the  Brodle  cow  and  another  black 
cow  from  a  nearby  neighbor,  and  drove  them, 
during  the  night,  towards  the  place  of  the  de- 
fendant Booth,  who  lived  a  few  miles  over 
the  Texas  side 'of  the  line;  that  they  put 
them  in  the  pasture,  which  pasture  ran  up 
towards  the  house;  that  they  were  met  and 
assisted  by  the  defendant's  brother.  Jack 
Booth ;  that  the  Booths  all  lived  together  at 
the  same  place;  that  they  passed  a  number 
of  people  on  the  road,  whose  names  the  wit- 
ness gave,  and  who  testified  in  the  case  as 
having  seen  the  cattle  driven  along  the  road, 
as  this  witness  detailed.  He  testified  further 
that  he  saw  the  hide  in  Guymon  after  the 
sheriff  had  seized  the  same,  and  Identified  it 
as  the  hide  of  the  cow  that  was  stolen.  He 
testified  that  the  defendant  Booth  knew  this . 
cow  was  to  be  stolen  from  Brodle  and  the 
black  cow  from  a  neighbor  named  Anderson  ; 
that  be  got  $5  as  his  share  of  the  profits  in 
the  transaction;  that  after  they  delivered 
the  two  cows  to  the  defendant,  he  told  them 
to  come  back  on  the  Friday  following  and 
they  would  divide  the  proceeds.  Witness 
further  testified  that  he  was  serving  a  term 
In  the  penitentiary  for  bis  participation  in 
the  crime ;  that  he  had  received  no  promise 
of  immunity  or  leniency  in  connection  with 
the  matter. 

Earl  Murphy  testified  that  he  was  a  cousin 
of  defendant  and  was  worldng  for  him  at  the 
time  the  cow  In  question  was  stolen;    tliat 
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he  assisted  tbe  defendant  In  bntdiering  the 
cow  in  question  and  detailed  the  circum- 
stances. 

Witness  Green  testified  that  he  was  a  hide 
buyer  and  lived  at  Guymon,  Okl.,  and  that 
he  knows  the  defendant  and  all  the  parties 
involved  in  the  prosecution ;  that  he  bought 
the  bide  of  the  cow  in  question  from  tbe  de- 
fendant L.  W.  Booth;  that  the  sheriff  came 
and  paid  for  the  hide  and  took  it  to  be  used 
In  evidence. 

The  hide  was  Introduced  at  tbe  trial  and 
properly  identified.  No  testimony  was  intro- 
duced on  behalf  of  plaintiff  in  error. 

The  only  contention  discussed  at  length 
Is  tbe  proposition  that  the  testimony  of  Sy- 
mons  was  not  properly  corroborated.  With 
this  contention  we  cannot  agree.  The  cow 
In  question  was,  without  doubt,  stolen  from 
tbe  witness  Brodle  in  Beaver  county,  Okl.,  on 
tbe  night  of  August  5th,  or  early  on  the 
morning  of  the  6th.  There  can  be  no  ques- 
tion but  that  the  cow  was  driven  straight  to 
the  defendant  Booth,  delivered  to  him,  and 
by  him  butchered  and  sold.  There  Is  ample 
corroboration  of  all  of  these  facts,  and,  in 
the  absence  of  any  explanation  of  any  kind, 
ttaese  facts,  together  with  the  numerous  oth- 
er drcumstancee  disclosed  by  the  record,  am- 
ply corroborate  the  testimony  of  the  accom- 
plice Symona 

There  Is  not  a  shadow  of  a  doubt  about 
the  guUt  of  the  plaintiff  in  error,  and  there 
Is  no  legal  groimd  upon  which  the  judg- 
ment of  the  trial  court  should  be  reversed. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

DOYLE,  P.  J.,  and  MATSOK,  J.,  concur. 


(14  Okl.  Cr.  7) 

FlilNCHUM  ▼.  STATE.    (Na  A-2728.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  30,  lOlT.) 

(SyVlabus  by  the  Court.) 

1.  Cbtmimai.    Law    «=»1130(4)  —  Apfeai.  — 
Bhibfs— Failure  to  File. 

When  an  appeal  is  taken  to  this  court  from 
a  judgment  of  conviction  in  a  trial  court,  coan- 
eel,  under  the  rules,  are  required  to  brief  with- 
in 60  days.  If  no  brief  is  filed,  permission  is 
granted  to  argue  the  assignments  or  error  orally 
Before  this  court.  In  the  event  no  brief  is  filed 
and  no  oral  argument  offered  when  the  cause  is 
assigned  for  that  purpose,  the  record  will  be  ex- 
amined in  felony  cases  for  fundamental  error, 
dnd  if  none  appears,  the  judgment  will  be  af- 
firmed. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  !S  2070,  3205.] 

2.  Cbimikal    Law    <©=>1133  — Appeal— Rb- 
HEARINO — Mandate. 

When  no  briefs  are  filed  and  no  appearances 
made  for  oral  argument,  the  plaintiff  in  error 
is  not  entitled  to  the  usual  15  days  allowed  by 
the  rules  of  this  court  for  filing  petition  for  re- 
hearing, but  the  mandate  will  be  ordered  forth- 
with m  the  discretion   of  the  court,  in  order 


that  the  judgment  of  the  trial  court  may  be 
property  enforced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2084.] 

Appeal  from  District  Court,  Pushmataha 
County;  C.  B.  Dudley,  Judge. 

WUl  Fllnchum  was  convicted  of  larceny  of 
a  domestic  animal,  and  he  appeals.    Affirmed. 

S.  B.  Welch,  of  Antlers,  for  plaintiff  In  er- 
ror. R.  McMillan,  Asst.  Atty.  Gen.,  fm:  tbe 
State. 

ARMSTRONG,  J.  The  plaintiff  In  error. 
Will  Fllnchum,  was  convicted  In  the  district 
court  of  Pushmataha  county,  at  the  Novem- 
ber, 1915,  term  on  a  charge  of  larceny  of 
domestic  animals,  and  bis  punishment  fixed 
at  imprisonment  In  the  state  penitentiary  for 
a  term  of  three  years.  The  appeal  was  lodg- 
ed In  this  court  on  May  2,  1916.  No  briefs 
have  been  filed  on  l>ehalf  of  the  plaintiff  In 
error,  and  no  appearance  was  made  for  oral 
argument  when  the  cause  was  assigned  for 
argument  before  this  court. 

The  Information  charges  the  plaintiff  In 
error  with  the  larceny  of  a  three  year  old, 
red  steer,  the  property  of  Mlit  Allen.  The 
proof  on  behalf  of  the  state  tends  to  estab- 
lish that  Flindmm  lived  near  Clayton  In 
Pushmataha  county;  that  on  or  about  the 
17th  day  of  August,  1915,  he  butchered  a  red 
steer  and  sold  a  portion  of  the  beef  in  Clay- 
ton and  the  remainder  In  another  small  near- 
by town;  that  he  was  not  the  owner  of  any 
cattle  within  the  knowledge  of  his  neighbors, 
and  did  not  own  a  red  steer  answering  the 
description  of  tbe  one  butchered.  Milt  Allen, 
who  lived  in  the  same  section  of  Pushmataha 
county,  owned'  a  number  of  cattle,  among 
them  the  steer  In  question.  The  steer  was 
missed  from  the  range,  and  a  diligent  search 
failed  to  locate  him.  Information  was  re- 
ceived that  FUncham  had  butchered  and  sold 
tbe  steer.  A  deputy  sheriff  and  two  or  three 
citizens  went  to  the  place  of  Fllnchum  and 
asked  to  see  the  hide.  Fllnchum  told  them 
It  was  in  Clayton,  and  agreed  to  go  with 
them  to  see  it,  but  later  refused  to  do  sa 
The  officer  went  to  Clayton  and  found  a  per- 
son who  had  attempted  to  buy  the  hide,  but 
Fllnchum  had  never  delivered  It  to  him. 
The  hide  was  never  found.  At  the  home  of 
the  plaintiff  in  error  a  trunk  was  found  in 
which  considerable  hair,  answering  the  de- 
scription of  the  hair  on  the  stolen  steer,  was 
stuck  to  the  paper  inside  of  the  trunk.  The 
odor  indicated  that  the  hide  had  been  con- 
cealed in  the  trunk  and  lately  removed. 
Witnesses  who  were  present  and  assisted  In 
butchering  the  steer  gave  a  description  of  It 
answering  the  description  of  the  missing 
steer  of  Alien's.  No  proof  was  offered  by  the 
plaintiff  in  error. 

[i ,  2]  A  careful  examination  of  the  record 
discloses  no  fundamental  error  prejudicial  to 
the  rights  of  the  plaintiff  In  error.    In  fact, 
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tlie  record,  on  tbe  contrary,  shows  that  he 
had  a  fair  and  imitartlal  trial,  and  was  duly 
convicted  according  to  law. 

The  judgment  of  tlie  trial  court  is  affirm- 
ed.   Blandate  ordered  fortbwltb. 

DOTLE,  P.  X,  and  HATSON,  X,  concur. 


(U  OkL  Cr.  1) 

SMITH  T.  STATE.     (No.  A2766.) 

(Criminal  Court  of  Appeals  of  OUahoma.    July 

28,  1917.) 

(8vllalm»  &V  the  Court.) 
Cbuhtai.  Law  e=>1173(2)— Txial— Instruo- 

TIONB. 

Refusal  of  the  trial  court  to  give  an  instruc- 
tion on  the  presnmptioQ  of  the  innocence  of  the 
accused  held  to  be  prejudicial  error  in  this  case. 
[Hid.    Note. — For    other    cases,    see   Criminal 
Law,  Cent  Dig.  i  8165.] 

Appeal  from  County  Court,  Garfield  Coun- 
ty;  E.  L.  Swlgert,  Judge. 

C.  B.  Smith  was  convicted  of  imlawfully 
having  In  his  possession  certain  cider  with 
Intent  to  sell  the  same,  and  he  appeals.  Re- 
versed. 

Plaintiff  in  error  was  convicted  in  the 
county  court  of  Garfield  county  for  unlaw- 
fully having  in  his  possession  certain  cider 
with  Intent  to  sell  the  same,  and  sentenced 
to  serve  a  term  of  30  days  in  the  coimty  jail 
and  to  pay  a  fine  of  $50,  and  appeals.  Judg- 
ment reversed. 

M.  G.  Garber,  of  Enid,  for  plaintiff  in  error. 
8.  P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
AsBt  Atty.  Gen.,  tor  the  State. 

MATSON,  J.  The  Assistant  Attorney  Gen- 
eral has  filed  a  brief  in  this  case  in  which 
he  confesses  that  the  failure  and  refusal  of 
the  trial  court  to  give  an  instruction  to  the 
effect  that  the  defendant  is  presumed  Inno- 
cent until  the  contrary  is  proved  was  iirejo- 
didally  erroneous  to  this  defendant. 

We  agree  with  the  position  taken  by  the 
Assistant  Attorney  GeneraL  This  was  a 
closely  contested  case,  and  such  an  instruc- 
tion should  have  been  given,  especially  after 
tlie  defendant  called  the  attention  of  the 
court  thereto,  and  had  made  a  request  there- 
for. For  this  reason  the  Judgment  of  the 
trial  court  is  reversed. 

However,  the  Assistant  Attorney  General 
requests  that  the  court  in  this  case  decide 
the  question  of  whether  or  not  it  is  unlaw- 
ful in  this  state  to  sell  cider  made  from  the 
unadulterated  juice  of  apples,  complying  with 
the  pure  food  laws  of  the  United  States,  and 
of  such  a  character  as  not  to  be  subject  to 
a  special  tax  under  the  internal  revenue  laws 
of  the  United  States,  if  alleged  and  proved 
to  be  intoxicating. 

We  deem  it  unnecessary  to  pass  upon  that 
question  in  this  case.  Upon  an  examination 
of  the  record  we  do  not  find  evidence  suffi- 
cient to  sustain  the  contention  that  the  dder 


sold  by  this  defendant  was  intoxicating,  nor 
does  the  proof  establish  that  the  dder  sold 
was  that  commonly  known  as  "hard  cider." 
Unless  the  prosecuting  attorney  shall  dis- 
cover additional  evidence  to  prove  beyond  a 
reasonable  doubt  that  the  cider  sold  by  this 
defendant  was  Intoxicating  liquor,  we  advise 
that  the  prosecution  be  dismissed. 

DOYLE,  P.  J.,  and  ARMSTRONG,  X,  con- 
cur. 


04  Okl.  Cr.  3) 
BEOK  V.   STATE.     (Na   A-2567.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    July 
30,  1917.) 

(Syliabui  ly  the  Court.) 

1.  LABCBinr    €=>34  —  Inoicticent  —  Sufn- 
cncNcir. 

An  information  char^dng  larceny  of  live 
stock  should  cootain  an  allegation  to  the  effect 
that  the  property  alleged  to  have  been  stolen 
was  taken  without  the  knowledge  or  consent  of 
the  owner,  and  when  no  such  allegation  is  set 
forth,  and  a  demurrer  is  timely  filed,  it  should 
be  sustained,  and  a  proper  information  substi- 
tuted. 

[Bid.  Note.— For  other  cases,  see  I«rceny, 
Cent  Dig.  §§  61,  94,  95.] 

2.  OanaNAL  Law   «s»796 — Tbial— InsTBtro- 

TIOHS— PUNISHMKNT. 

A  trial  court  has  no  authority  to  authorize 
the  jury  by  his  instructiona  to  fix  any  punish- 
ment ouier  than  that  nrovided  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  H  1928-1934.] 

Appeal  from  District  Court,  Texas  (boun- 
ty; W.  C.  Grow,  Judge. 

Dave  Beck  was  convicted  of  larceny  of 
live  stock,  and  he  appeals.  Reversed  and 
remanded. 

John  S.  Harris  and  James  X!.  Breslin,  both 
of  Guymon,  J.  O.  Lynch,  of  Texhoma,  and  J. 
tk  Gilson,  of  Guymon,  for  plaintiff  in  error. 
R.  McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  Dave  Beck  was  convict- 
ed in  the  district  court  of  Texas  county  at 
the  May,  1915,  term,  on  a  charge  of  larcenr 
of  a  domestic  animal,  and  his  punishment 
fixed  at  imprisonment  in  the  state  peniten- 
tiary for  one  year.  The  appeal  Is  brought  to 
this  court  by  him  for  a  reversal  of  the  Judg- 
ment 

The  information  charges  the  larceny  of  a 
steer.  The  charging  part  of  the  informa- 
tion is  as  follows: 

"That  said  Dave  Beck  and  said  J.  A.  Beck' 
did,  in  Texas  county  and  in  the  state  of  Okla- 
homa, on  the  20th  day  of  January,  1914,  then 
and  there  nnlawfully,  willfully,  and  feloniously 
by  fraud  and  stealth  take,  steal,  and  carry 
away  of  the  personal  property  of  one  Rob^ 
Davies  one  certain  red  steer  with  white  in  its 
face  branded  T  on  left  flank,  a  more  accurate 
description  of  which  animal  is  to  this  informant 
unknown,  with  the  unlawful,  willful,  and  feloni- 
ous intent  upon  the  part  of  the  said  Dave  Beck 
and  J.  A.  Beck  to  deprive  the  owner,  the  said 
Robert  Davies,  thereof,  and  with  the  intent  to 
willfully,    unlawfully,    and    feloniously   cncvert 
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the  same  to  the  use  and  benefit  of  tbe  said  Dave 
Beck  and  the  said  J.  A.  Beck." 

The  proof  offered  on  behalf  of  the  state 
tended  to  establish  the  fact  that  prosecuting 
witness,  Davies,  and  four  or  five  other  cat- 
tle owners  in  Southern  Kansas,  went  to  Dave 
Beck  in  Texas  county,  Okl.,  in  1914,  and  con- 
tracted with  him  to  pasture  several  hundred 
head  of  cattle  for  them,  in  return  for  cer- 
tain compensation  agreed  upon.  At  a  later 
date,  when  the  contract  had  expired,  all 
these  owners  went  .to  Beck's  place  and  re- 
ceived their  cattle  and  drove  them  back  to 
Kansas.  There  were  four  or  five  head  be- 
longing to  Davies  that  were  not  accounted 
for.  Beck  claimed  that  they  bad  died.  At 
a  later  date  one  of  the  Davies  cattle  was 
found  in  tbe  possession  of  a  cattleman  in 
Northern  Texas,  to  whom  it  had  been  sold 
by  Beck. 

In  his  defense  Beck  offered  testimony  tend- 
ing to  show  that  all  of  the  cattle  missed  by 
witness  Davies  had  died  except  the  one  sold 
by  him  to  tbe  Texas  cattleman,  and  that 
this  steer  was  found  sometime  after  the 
Davies  cattle  had  been  moved  back  to  Kan- 
sas; that  he  wrote  Davies  a  letter  telling 
bim  that  the  steer  was  there  and  advising 
that  they  had  driven  off  one  of  bis  and  of- 
fered to  swap  the  one  they  had  taken  away 
for  tbe  one  be  had  found  in  his  neighborhood 
belonging  to  them;  that  he  also  sent  word 
to  Davies  by  another  cattleman  in  the  com- 
munity who  was  absent  from  the  trial;  that 
he  assumed  the  arrangement  would  be  satis- 
factory, and  sold  the  steer,  and  never  went 
to  Kansas  to  recover  bis  steer  taken  away 
by  Davlea. 

Davies  denied  receiving  any  letter  or  any 
Information  of  this  character  from  any 
source. 

A  demurrer  was  filed  to  the  Information 
and  overruled  by  the  court  The  court  In- 
structed the  jury  that,  if  they  found  the  de- 
fendant guilty  beyond  a  reasonble  doubt, 
they  should  fix  bis  punishment  at  imprison- 
ment in  the  state  penitentiary  for  a  term  of 
not  less  than  one  year  nor  more  than  ten 
years.  The  instruction  was  objected  to  at 
the  time  on  the  ground  that  It  did  not  cor- 
rectly state  the  law. 

Many  assignments  of  error  are  urged  in 
the  brief.  The  propositions  suggested  In  the 
foregoing,  however,  are  all  that  will  be  dis- 
cussed. 

[1]  The  Information,  It  will  be  noted, 
charges  that  the  defendant.  Beck,  together 
with  another,  unlawfully,  willfully  and  fe- 
loniously, by  fraud  and  stealth,  did  take, 
steal,  and  carry  away  the  steer  in  question, 
with  the  unlawful,  willful  and  felonious  in- 
tent upon  the  part  of  the  takers  to  deprive 
the  owner  thereof,  and  with  the  intent  will- 
fully, unlawfully,  and  feloniously  to  convert 
the  same  to  the  use  of  the  takers,  but  no- 
where in  tbe  informatloa  is  It  alleged  that 


the  taking  of  the  property  was  without  tbe 
knowledge  or  consent  of  the  owner. 

In  Bryan  v.  State,  11  Okl.  Or.  180. 144  Pae. 
.'^02,  this  identical  question  was  before  the 
court,  and  the  Information  held  insufficient. 

In  Jackson  v.  State,  10  Okl.  Cr.  525,  139 
Pac.  324,  the  same  question  was  raised,  and 
we  said: 

"The  want  of  consent  of  the  owner  to  the 
taking  of  his  property  alle!:cd  to  have  been 
Btolen  is  an  essential  ingredient  of  the  crime  of 
larceny  of  domestic  animals." 

In  Case  v.  State,  10  Okl.  Cr.  502,  139  Pac 
322,  the  same  doctrine  was  promulgated. 

Under  these  authorities  the  court  should 
have  sustained  tbe  demurrer  to  the  informa- 
tion and  caused  a  proper  one  to  be  sub- 
stituted. 

[2]  For  the  purpose  of  disposing  of  this 
case,  it  is  not  necessary  to  determine  the  as- 
signment based  upon  the  instruction  of  the 
court  authorizing  the  Jury  to  fix  the  punish- 
ment at  from  one  to  ten  years.  It  will  be 
noted,  however,  that  in  this  case  the  instruc- 
tion was  specifically  objected  to  and  tbe 
court's  attention  called  to  the  fact  that  it  did 
not  state  the  law.  When  this  objection  was 
made  and  the  court's  attention  directed  to  the 
specific  point.  It  was  error  to  give  the  instruc- 
tion, and  the  court  was  wholly  without  war- 
rant in  doing  so.  The  statute  fixes  the  pun- 
ishment for  this  offense  at  not  less  than  t;wo 
years  nor  more  than  ten  years,  and  the  trial 
court  had  no  right  to  substitute  the  minimum 
of  one  year  for  the  minimum  of  two  years  as 
fixed  by  the  law  of  the  land. 

We  are  not  unmindful  of  the  doctrine  an- 
nounced In  tbe  case  of  Coleman  v.  State,  6 
Okl.  Cr.  252, 118  Pac.  694,  and  the  authorities 
there  cited.  It  does  not  appear  from  the 
Coleman  Case  that  tbe  instruction  was  given 
over  the  objection  and  exception  of  the  ac- 
cused, nor  does  it  so  appear  from  the  quota- 
tions in  any  of  the  cases  relied  upon  to  sup- 
port that  opinion.  A  careful  examination  of 
all  of  these  opinions  has  not  been  made  by  tbe 
writer.  We  know  of  no  sound  rule  of  law, 
however,  that  allows  the  trial  court  to  sub- 
stitute his  instructions  for  the  statute  as  pro- 
mulgated by  the  lawmakers.  A  trial  court 
will  sometimes  Inadvertently  make  these  mis- 
takes, and  when  they  are  acquiesced  in  by 
counsel  for  the  defendant,  and  no  objection 
is  made  and  no  exception  reserved,  and  when 
the  punishment  is  of  that  character  author- 
ized by  the  statute,  there  might  be  some  war- 
rant for  upholding  a  Judgment  of  conviction, 
and  it  is  probable  the  class  of  cases  quoted  in 
the  Coleman  Case,  supra,  was  the  class  the 
various  courts  were  considering.  This  would 
not  be  sound  policy,  however,  when  the  action 
taken  by  the  court  was  over  the  objectiwi  and 
exception  of  a  defendant. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 

DOTLB,  P.  J.,  and  MATSON,  J.,  ooncnr. 
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(1<  Okl.  Cr.  1) 

HOLCOMB  ▼.  STATE.     (No.  A-253b.) 

(Criminal  Court  of  Appeals  of  Oklaboma.    July 

81,  1917.) 

(ByXlahus  hy  the  Court.) 

1.  CRiiaNAi.  Law  «=3l41— Chanob  or  Venuk 
— UsB  OF  Infobuaiion. 

The  same  rules  of  procedure  which  obtain 
in  prosecutions  by  indictment  shall  obtain  in 
prosecutions  by  information,  and  where  a  change 
of  venae  is  had,  a  new  or  amended  information 
cannot  be  filed  in  the  county  to  which  the  case 
is  remoyed;  such  information  can  be  lawfully 
filed  only  in  the  county  where  the  original  in- 
formntion  was  first  filed,  and  the  court  from 
which  the  action  is  removed  must,  upon  the  ap- 
plication of  the  county  attorney,  order  the  same 
to  be  transmitted  by  the  clerk. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {§  260-263.} 

2.  Cbiuinal  Law   ®=>141— Tmai,— Infobma- 

TIOM. 

In  this  case  it  appears  that  an  information 
was  filed  in  the  distnct  court  of  Jefferson  coun- 
ty, charging  the  crime  of  murder;  a  change  of 
ycnue  was  granted  to  Stephens  county,  the  coun- 
ty attorney  of  Jefferson  county  there  filed  a  new 
information,  upon  which  defendant  was  tried 
and  convicted.  Held,  that,  the  new  informa- 
tion not  having  been  filed  in  Jefferson  coun- 
ty, the  district  court  of  Stephens  county  was 
without  jurisdiction  to  try  defendant  thereon, 
and  the  proceedings  subsequent  to  the  filing  of 
the  new  or  so-called  amiended  information  were 
null  and  void. 

[EM.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  {f  260-263.] 

3.  CBiMiitAL  Law  «=3714— Tbial— Aboument. 

Where  in  a  criminal  case,  the  venue  has 
been  changed,  such  fact  is  not  a  proper  or  legiti- 
mate subject  of  discussion  by  counsel  for  the 
prosecution  in  his  argument  to  the  jury. 

[Ed.    Note— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  i!  1664, 1665.] 

4.  Obiuinal  Law  ^=3714— TsiAir-ABauMENT. 

It  is  error  for  the  trial  court  to  allow  coun- 
sel for  the  prosecution  to  rend  defendant's  a£S- 
davit  for  a  change  of  venue,  and  to  comment 
upon  the  same  in  addressing  the  jury. 

[Ed.    Nota — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  }J  1664,  1605.] 

5.  Cbiminal    Law    0=»72S(2)— Tbial— Abou- 
MENT  OF  Counsel. 

As  a  general  rule,  in  order  to  make  improp- 
er argument  available  as  a  ground  for  new  trial, 
objection  should  be  interposed  at  the  time  when 
the  prejudicial  statements  are  made;  after  ver- 
dict it  comes  too  late.  However,  there  are  ex- 
ceptions to  the  rule,  and  where  private  counsel 
assisting  the  county  attorney  in  Ins  closing  argu- 
ment to  the  jury  abuses  his  privilege  and  makes 
statements  of  prejudicial  facts  outside  the  evi- 
dence, and  appeals  to  prejudices  irrelevant  to 
the  case,  it  is  the  dut^  of  Uie  court  to  stop  him 
then  and  there,  and  it  is  error  for  the  court 
not  to  instruct  the  jury  to  disregard  such  state- 
men  ta. 

e.  Cbiminal    Law    «=9728(2)— Tbial— Abou- 
ia:NT  OF  Counsel. 

It  is  the  duty  of  trial  courts  to  Interfere  of 
their  own  motion  in  homicide  cases  where  coun- 
sel for  the  prosecution  in  argument  to  the  jury 
abuses  his  privileges  by  commenting  on  matters 
outside  the  record,  and  outside  the  proof  that 
are  calculated  to  create  prejudices  against  the 
accused. 

Appeal  from  District  Court,  StephenB  Coun- 
ty;   Cham  Jones,  Judge. 


Hattle  Holcomb  was  convicted  of  murder, 
and  she  appeals.    Reversed  and  remanded. 

Bridges  &  Vertrees,  of  Waurlka,  and  Wo- 
ma(^  &  Brown,  of  Duncan,  for  plaintiff  in 
error.  R.  McMillan,  Asst.  Atty.  Gen.,  for 
tbe  Statfe 

DOXIiE,  P.  J.  PlalnUff  In  error,  Hattle 
Holcomb,  herein  referred  to  as  defendant, 
was  conyicted  in  tbe  district  court  of  Ste- 
phens county,  on  a  change  of  venue  from 
Jefferson  county,  of  the  crime  of  murder. 
She  has  appealed  from  a  Judgment  rendered 
upon  such  oonvlction. 

It  appears  from  the  record  that  on  the 
25th  day  of  March,  1915,  an  Information  was 
filed  in  the  district  court  of  Jefferson  coun- 
ty, diarglng  that  in  said  county,  on  the  14tli 
day  of  March,  1915,  tbe  said  Hattle  Holcomb 
did  kill  and  murder  Sam  Holcomb,  by  shoot- 
ing him  with  a  pistol.  On  defendant's  appli- 
cation tbe  court  granted  a  change  of  venue 
to  Stephens  county,  and  on  tbe  3d  day  of  April, 
1915,  the  papers  in  said  cause  were  trans- 
mitted by  tbe  court  clerk  of  Jefferson  county 
to  the  court  clerk  of  Stephens  county.  On 
the  5th  day  of  April,  the  county  attorney  of 
Jefferson  county  filed  an  amended  informa- 
tion in  the  district  court  of  Stephens  county, 
charg^lng  that  tbe  sold  Hattle  Holcomb  did 
aid,  abet,  assist,  counsel,  and  advise  tbe 
death  of  said  Sam  Holcomb,  by  then  and 
there  aiding,  abetting,  advising  and  assist- 
ing one  Henry  Self  to  do,  commit,  and  per- 
petrate said  murder.  A  general  demurrer 
was  interposed  to  the  amended  information, 
which  was  overruled.  '  Thereupon  defendant 
was  arraigned  and  pleaded  not  guilty. 

In  tbe  view  we  have  taken  of  the  disposi- 
tion necessary  to  be  made  of  this  case,  there 
is  no  occasion  for  a  discussion  of  tbe  fbcts 
in  evidence,  further  than  to  say  that  defend- 
ant's husband,  Sam  Holcomb,  was  shot  and 
killed  at  their  borne  about  9  o'clock  p.  m., 
on  March  14,  1915.  Henry  Self,  who  it  ap- 
pears was  by  a  separate  Information  charged 
with  the  crime,  and  who  upon  his  arraign- 
ment pleaded  guilty  and  was  sentenced  to 
life  imprisonment,  was  brought  from  the 
penitentiary,  and  as  a  witness  for  the  state 
testified  that  be  killed  Sam  Holcomb  by 
shooting  him  with  a  pistol,  that  he  bad  been 
criminally  intimate  with  defendant,  and  that 
she  advised  him  to  kill  her  husband. 

[1,2]  The  filing  of  tbe  new  or  so-called 
amended  information  in  the  district  court  to 
which  the  change  of  venue  was  granted, 
presents  a  question  of  Jurisdiction,  wbidi 
is  not  assigned  as  error,  but  it  is  now  insist- 
ed, upon  behalf  of  defendant,  that  tbe  new 
information  was  unlawfully  filed,  in  that  the 
Constitution  and  laws'  of  this  state  do  not 
authorize  the  county  attorney  of  Jefferson 
county  to  file  in  Stephens  county  a  new  or 
amended  information  In  a  case  there  pending 
on  a  change  of  venue.    It  appears  from  tbe 
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record  that  an  entirely  new  Information  was 
filed  in  the  district  court  of  Stephens  county 
by  the  county  attorney  of  Jefferson  county, 
and  It  had  not  been  filed  in  the  district  court 
of  Jefferson  county. 

The  Constitution  of  Oklahoma  (article  2. 
i  17)  provides  that  proseciitlons  for  felonies 
shall  be  by  indictment,  or  may  be  by  Infor- 
mation after  the  accused  has  had  a  prelimina- 
ry examination  before  an  examining  magis- 
trate, or  having  waived  the  same,  and  they  are 
concurrent  remedies.  In  re  McNaugbt,  1 
Okl.  Cr.  528,  99  Pac  241.  An  indictment  can- 
not be  amended  as  to  matters  of  substance 
except  by  the  grand  Jury  of  the  county  in 
wbidi  the  crime  was  committed,  and  where 
a  change  of  venue  Is  bad,  an  Indictment  must 
be  amended,  if  at  all,  in  the  (iounty  from 
which  It  came.  The  same  rules  of  procedure 
which  obtain  In  prosecutions  by  indictment 
shall  obtain  In  prosecutions  by  information. 
When  an  order  for  a  change  of  venue  shall 
be  made,  the  statute  requires  the  clerk  of 
the  county  in  which  the  cause  is  pending  to^ 
"make  out,  and  within  ten  days  transmit  to  the 
county  to  which  the  action  ia  removed  a  certified 
copy  of  the  order  of  removal  and  the  record, 
and  shall  transmit  the  pleadings,  including  the 
undertaking  for  the  appearance  of  the  defend- 
ant, and  of  the  witnesses,  and  tho  cause  must 
l>e  doi^eted  and  stand  for  trial  at  the  first 
term  of  the  court  after  the  cause  has  been 
transferred."    Proc.  Crim.  {  5817,  Rev.  Laws. 

"If  it  Is  necessary  to  have  any  •  •  •  original 
pleadings  or  other  naners  before  such  court,  the 
conrt  frpm  wliich  the  action  is  removed  must  at 
any  time,  upon  the  application  of  the  county  at- 
torney or  the  defendant,  order  such  papers  or 
pleadings  to  be  transmitted  by  the  clerk,  a  cer> 
tified  copy  thereof  being  retained."  Proc.  Crim. 
I  5821,  Rev.  Laws. 

In  this  state  all  crimes  are  statutory,  and 
the  practice  and  procedure  in  the  prosecution 
thereof,  including  the  form  of  the  accusation 
and  the  manner  in  which,  and  by  whom,  pre- 
ferred, la  for  the  Legislature  to  determine, 
except  when  restrained  by  the  state  or  fed- 
eral Constitution,  and  we  have  no  statute 
authorizing  the  county  attorney  of  one  coun- 
ty to  file  an  information  In  any  county  other 
than  his  official  county.  Here  the  so-called 
amended  information  recites: 

"Now  comes  P.  T.  Hamilton,  the  duly  qualiiied 
and  acting  county  attorney  in  and  for  Jefferson 
county,  state  of  Oklahoma,  and  gives  the  dis- 
trict court  of  Stephens  county,  and  state  of 
Oklahoma  to  know  and  be  informed  that  one 
Hattie  Holcomb  did,  in  Jefferson  county,"  etc. 

The  principle  on  which  our  decision  must 
rest  was  stated  and  discussed  by  Sherwood, 
P.  J.,  In  State  v.  Bartiett,  170  Mo.  608,  71  S. 
W,  148,  59  L.  R.  A.  761.    He  said : 

"The  like  considerations  induce  comment  on 
the  amended  information  filed  in  this  cause  in 
the  circuit  conrt  of  Lewis  county,  by  the  prose- 
cuting attorney  of  Scotland  coun^.  By  the 
amendment  to  our  Constitution  adopted  in  1900, 
it  is  provided  ttiat:  'No  person  shall  be  prose- 
cuted criminall^r  for  felony  or  misdemeanor  oth- 
erwise than  by  indictment  or  information,  which 
shall  be  concurrent  remedies.'  Prior  to  the 
adoption  of  this  amendment,  as  is  well  known, 
felony  could  only  have  been  prosecuted  by  in- 
dictment.    When  tiiis   was   Uie  conBtituti<»al 


rule  and  limitation,  it  was  decided  by  this  ooort, 
in  Slater's  Case,  72  Mo.  102,  followed  by  many 
subsequent  cases,  that,  tiiough  authorized  by 
statute,  the  grand  jury  of  one  county  could  not 
find  an  indictment  for  a  crime  comnutted  ia  an- 
.otber  county.  Now  the  amendment  declares 
that  both  these  forms  of  procedure  shall  be  'con- 
current remedies';  if  concurrent,  then  a  iwoso- 
cuting  attorney  of  one  county  would  have  no 
greater  power  over  an  information  wliich  h^ 
could  file  in  his  own  county  than  would  > 
grand  jury  over  an  indictment  they  had  found 
in  their  own  county.  As  they  could  not  find  one 
for  a  crime  done  outside  of  tlieir  own  county, 
neither  could  he  file  an  information  outside  of 
his  own  county  for  a  crime  done  in'  his  own 
county,  unless  the  Constitution  so  permitted. 
And  Uie  mere  fact  that  the  gmeral  statute  com- 
mands a  prosecuting  attorney  to  follow  to  other 
counties  indictments  and  informations  originat- 
ing in  his  county  does  not  enlarge  his  powers 
as  to  amending  aa  information  any  more  than 
it  does  amending  an  indictment.  The  only  way 
to  get  a  new  indictment  is  to  have  new  action 
taken  by  the  grand  juiy  of  the  original  county, 
and  the  only  way  to  have  a  new  information 
is  to  Iiave  the  amended  or  new  information  filed 
in  the  original  county.  This  point  was  not 
raised  in  the  motion  in  arrest,  but,  bein^  a 
matter  of  record,  and  a  question  of  jurisdiction, 
we  have  thought  best  to  notice  it" 

The  new  information  upon  whlcb  defmdant 
was  tried  having  been  filed  in-  Stephens  coun^ 
ty  without  authority  of  law,  It  follows  that 
the  whole  proceedings  snbsequait  to  the  fil- 
ing of  the  new  or  so-called  amended  infomna- 
tlon  in  Stephens  county  were  null  and  void, 
and  for  the  reasons  stated  the  district  conrt 
was  without  jurisdiction  to  try  the  new  in- 
formation or  to  reader  the  judgment  appealed 
from. 

[3, 4]  One  of  the  grounds  of  the  motion  for 
new  trial,  and  upon  which  error  Is  asstgn- 
edls:  . 

"That  defendant  was  prevented  from  having 
a  fair  and  impartial  trial  as  gnaranteed  to  her 
by  law  by  reason  of  the  conduct  of  counsel  for 
the  state  in  his  dosing  argument,  in  -which  he 
read  to  the  jury  defendant's  petition  and  affi- 
davit on  file  in  tliis  cause,  by  wliich  this  de- 
fendant asked  for  and  obtained  a  change  of 
venue  from  Jefferson  county  tp  Stephens  coun- 
ty, which  conduct  of  said  counsel  was  higlily 
improper  and  prejudicial  to  the  rights  of  tliis 
defendant,  and  other  improper  remarks  made  by 
counsel  for  the  state  in  said  argument." 

In  view  of  another  trial,  and  as  this  is  the 
first  time  that  this  question  has  come  before 
this  court,  we  are  asked  to  pass  upon  it. 

It  appears  in  the  record  that  Mr.  John  M. 
Stanley,  private  counsel  who  assisted  the 
county  attorney  and  who  made  the  (dosing 
argument  for  the  state,  In  the  course  of  his 
address  used  the  following  language: 

"What  did  she  do  after  she  was  charged  with 
this  crime?  They  say  that  from-  the  fact  that 
this  woman  had  lived  in  that  county  a  long 
time  and  worked  and  struggled  tliat  she  is  not 
guilty.  All  right,  she  has  been  down  there,  we 
will  say  16  years,  been  a.  powerful  good  woman 
before  this  trouble  came  up,  never  was  a  bit  of 
suspicion  against  her  character,  and  then  she 
ia  charged  with  the  murder  of  her  husband  and 
haled  into  court  right  down  there  where  she 
had  made  a  reputation  for  being  a  praying  moth- 
er, right  down  ttiere  where  she  tmd  made  a 
reputation  for  l>eing  a  good  woman,  living  there 
for  the  last  15  years,  aud  then  she  came  into 
court  and  swoto  site  could  not  get  a  &ir  ttiaJ 
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down  there  amoni;  the  people  with  whom  ghe 
had  associated,  and  with  whom  she  had  worked 
from  day  to  day.  Here  is  what  this  mother 
said:  'In  the  District  Court  of  Jefferson  CJoun- 
ty,  State  of  Oklahoma,  Plaintiff,  v.  Hattio  Hol- 
comb,  Defendant  Petition  for  change  of  renue. 
Comes  now  the  defendant,  Hattie  Holeomb,  and 
moves  the  court  that  she  be  granted  a  change  of 
Tenae  in  said  cause,  and  that  she  be  sent  to  some 
other  county  in  this  judicial  district  for  trial, 
and  for  reason  states.'  Now  mind  you,  she  liv- 
ed in  Jefferson  county,  this  mother  who  prays 
and  attends  meeting  and  has  standing  in  the 
Baptist  Church  comes  and  says  when  she  is 
charged  with  crime  that  she  wants  to  be  taken 
from  the  neighborhood  in  which  she  has  prayed 
."ind  in  which  die  has  worked  for  the  following 
reasons:  Now  listen  to  these  reasons.  Counsel 
said:  'Stanley  will  call  your  attention  to  this. 
I  will  forget  lots  of  things  and  he  wiU  call  your 
attention  to  it'  He  says  she  has  prayed,  and 
that  she  is  a  mother,  and  that  she  has  fellow- 
ship in  the  Baptist  Church,  and  that  she  is  in- 
nocent Here  is  what  she  said,  'Been  living 
down  there  15  or  20  years.'  Suppose  your  wife 
was  arrested  for  crime  out  in  your  community, 
and  when  she  was  haled  into  court,  and  when 
the  charge  was  brought  up  against  her  she 
would  swear,  'I  have  lived  here  for  20  years,  and 
demeaned  myself  like  a  Southern  lady,  but  still 
I  can't  get  justice  here  in  the  county  where  the 
crime  was  committed.'  Ton  know  that  if  you 
were  to  tell  me  that  as  a  juror  that  my  wife 
had  been  living  over  there  20  years  and  prayed 
and  paid  the  preacher  and  demeaned  herself  like 
a  lady  ought  to,  and  .then  she  came  up  and 
said,  'I  can't  get  a  fair  trial  here,'  what  would 
I  think?  What  did  you  want  to  do  It  for? 
Tou  lived  down  there  15  years,  paid  the  preach- 
er, and  prayed  to  God  for  mercy  and  for  the 
conversion  and  salvation  of  your  husband — all 
of  this  had  been  done— and  she  got  up  and  said, 
'Great  God  Aliqlghty,  I  can't  get  a  fair  trial 
down  here  where  I  was  put  down  by  Him  who 
controls  the  destiny  of  the  world.'  That  within- 
itself  ought  to  be  enough  for  this  jury  to  write 
a  verdict  of  guilty.  Why,  Great  God !  let's  ap- 
ply the  rule  of  common  sense.  Just  say,  his 
honor  is  not  here,  and  the  county  attorney  not 
here,  say  the  woman  was  gone  with  her  baby, 
and  there  was  a  man  here  in  her  stead,  and  say 
yon  have  lived  in  a  community  15  years  ana 
been  a  good  man  and  paid  the  preacher  and 
paid  your  debts,  and  say  that  a  wrongful  charge 
had  biecn  brought  against  ""ou  and  you  were  in- 
nocent; would  you  move  it  to  another  county 
to  be  tried,  where  yon  didn't  know  a  man,  wo- 
man, or  child;  would  you  do  it?  Now  that  is 
all  tommyrot,  and  when  my  friend  Bridges,  who 
is  a  fine,  elegant  lawyer,  said:  'This  is  a  power- 
fully good  woman;  she  has  been  a  praying  pillar 
in  the  church  for  15  years;'  but  still  when  she 
was  charged  with  crime  she  swore  she  couldn't 
get  a  fair  and  impartial  trial.  You  ought  to 
apologize  to  this  court.  She  swore  she  could 
oot  get  this  fair  and  impartial  trial.  Let's 
jee  what  her  reasons  were. 

Here  coonsel  reads  to  the  jury  defendant's 

iffldavit  for  a  change  of  venue.    He  then  pro- 

leeded  to  enlarge  upon  the  theme,  concluding 

IS  follows: 

"It  would  be  a  sad  commentary  upon  the 
notherhood  of  the  state  of  Oklahoma  if  they 
ived  in  a  community  for  15  years  and  charged 
gvith  a  crime  and  they  were  innocent,  if  the 
nother  would  make  an  affidavit  that  she  wanted 
ie  case  to  be  carried  to  your  county  of  Steph- 
!ns,  where  she  had  not  established  a  reputation, 
ind  where  they  didn't  know  anything  about 
ler  acts;  would  you  want  your  mother  or  wife 
»  do  that?' 

It  iB  hardly  necessary  to  say  that  the  char- 
tcter.and  coja;:se  ot  Argument  indulge)^  ift.by 


counsel  for  the  state  was  grossly  improper 
and  highly  preju'diclal  to  the  substantial 
rights  of  the  defendant.  We  think  it  was 
such  a  palpable  abuse  of  the  privilege  of  coun- 
sel as,  without  a  disregard  of  all  rules  gov- 
eming  the  fair  administration  of  Justice,  can- 
not be  excused.  The  defendant,  as  was  her 
constitutional  right,  applied  for  a  change  of 
venue,  and  It  was  granted.  Her  affidavit  for 
change  of  venue  was  no  part  of  the  evidence 
in  the  case,  and  shouTd  not  have  been  read 
to  the  Jury  or  referred  to  In  any  way,  and 
counsel  went  beyond  the  Intimate  scope  of 
aU  argument  by  thus  commenting  on  facts 
not  in  evidence.  Defendant  was  entitled  as 
of  right  to  have  the  question  of  her  guilt  de- 
termined solely  upon  the  evidence  adduced 
upon  the  trial,  and  such  arg:nment,  if  It  could 
be  called  argument,  should  not  have  been  tol- 
erated for  a  moment  The  cases  uniformly 
hold  that  the  proceedings  upon  an  applica- 
tion for  a  change  of  venue  In  a  criminal  case 
are  inadmissible  in  evidence  against  the  ac- 
cused. In  State  y.  Phillips  &  Ross,  24  Mo. 
475,  It  appeared  that  the  attorney  for  the 
state  read  to  the  Jury  the  application  for  a 
change  of  venue,  and  the  affldavits  of  the  de- 
fendants In  support  of  it.    The  court  said : 

"Wte  see  no  warrant  in  the  law  for  reading, 
against  the  protest  of  the  accused,  the  proceed- 
ings on  the  application  for  the  change  of  venue 
and  the  order  thereupon.  Whether  there  was 
a  change  of  venue  or  not,  or  whether  it  was 
properly  awarded  or  not  was  a  question  with 
which  the  jury  had  nothing  to  do;  and  it  is 
surprising  that,  against  the  objection  of  the 
accused,  the  attorney  for  the  state  should  have 
done  such  a  thing.  What  motive  could  there 
be  to  such  an  act  but  the  hope  of  reproducing 
that  very  state  of  things  from  whidi  the  law 
in  its  mercy  had  rescued  the  defendants?  It 
was  making  the  law  guilty  of  the  absurdity  of 
awarding  a  change  of  venue,  and  at  the  same 
time  depriving  the  party  of  the  advantage  ex- 
pected from  it,  a  fair  and  impartial  triaL" 

In  Shamburger  v.  State,  24  Tex.  App.  433, 
6  S.  W.  540,  it  appeared  that  the  prosecuting 
attorney  read  in  evfdence  to  the  jury  the  or- 
der changing  the  ▼enue.    The  court  said : 

"In  this  case  the  fact  in  issue  was  the  guilt  of 
the  defendant  of  the  crime  with  which  he  was 
charged.  The  order  changing  the  venue  in  the 
cause  in  no  way  related  to  that  issue.  It  tend- 
ed in  no  degree  to  prove  or  disprove  said  issue. 
But,  notwithstanding  its  irrelevant  character, 
its  recitals  were  well  calculated  to  prejudice  tho 
minds  of  the  jury  against  the  defendant  Hunt 
county  was  the  home  of  the  defendant,  and  the 
county  in  which  the  alleged  offense  was  commit- 
ted. The  order  showed  that  it  was  ai>on  his 
motion  that  the  cause  had  been  transferred  for 
trial  from  the  county-  of  his  home;  from  the 
people  among  whom  he  resided,  and  who  were 
acquainted  with  him,  to  another  county,  and 
upon  the  grounds  that  in  his  own  county,  and 
among  fhose  best  acquainted  with  him  and  with 
the!  facts  of  the  aUeirpd  crime,  there  existed 
against  him  such  a  prejudice  as  would  prevent 
him  from  having  a  fair  and  impartial  trial  in 
said  county,  and  that  there  existed  against  him 
in  said  county  a  combination  of  influential  per- 
sons, etc.  A  recital  of  these  facts  to  a  jury 
would  naturally  and  certainly  preiudice  their 
minds  against  the  defendant.  A  defendant  is 
entitled  to  a  verdict  on  competent  evidence,  and 
the  admission  of  incompetent  evidence,  such  kt 
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might  inflnence  a  Jury,  requires  a  conTiction 
to  be  set  aside,  even  though  there  be  sufficient 
legal  evidence  to  sustain  it." 

In  State  v.  Smith,  75  N.  C.  306,  It  appeared 
that  the  prosecuting  attorney  in  addressing 
the  Jury  used  the  following  language : 

"The  defendant  was  such  a  scoundrel  that  he 
was  compelled  to  move  his  trial  from  Jones 
county  to  a  county  where  be  was  not  known." 

The  court  said: 

"The  purpose  and  natural  effect  of  such  lan- 
guage was  to  create  a  prejudice  against  the  de- 
fendant, not  arising  out  of  any  legal  evidence 
before  them;  for  the  jury  were  precluded  from 
inquiry  into  the  causes  or  motives  for  moving 
the  tinal,  and  even  from  the  knowledge  whether 
the  trial  was  moved  by  the  state  or  Uie  defend- 
ant. •  •  •  In  Dennis  v.  Haywood,  63  N.  C. 
53,  the  course  here  pursued  by  the  solicitor  is 
strongly  reprobated.  'Suppose,'  said  the  court, 
'a  defendant  is  to  be  tried  for  his  life,  and  to 
escape  unreasonable  prejudices  in  one  county 
he  removes  his  trial  to  another;  the  fact  that 
he  does  so  may  be  used  to  excite  the  prejudice 
that  be  is  endeavoring  to  escape  justice,  and 
thus  he  would  escape  the  prejudices  of  one  com- 
munity to  find  tncm  intensified  in  another. 
Would  the  court  allow  the  fact  to  be  given  in 
evidence  or  commented  on  by  the  counsel?  Cer- 
tainly not" 

Counsel  for  the  state  insist  that  for  two 
reasons  such  references  as  were  made  to  the 
petition  for  a  change  of  venue  does  not  con- 
stitute reversible  error:  First,  defendant  by 
her  own  testimony  and  the  testimony  of  her 
witnesses  bad  placed  her  character  in  issue ; 
second,  no  objection  was  made  when  Mr- 
Stanley  was  making  this  speech.  The  evi- 
dence of  defendant's  reputation  and  previous 
good  character  properly  referred  to  a  period 
prior  to  the  commission  of  the  crime  charged 
and  not  sut>8equent  thereto.  It  follows  that 
the  argument  as  made  was  totally  Irrelevant 
to  any  issue  upon  tbe  trial. 

[S,  I]  As  a  general  rule,  in  order  to  make 
Improper  argument  available  as  a  ground  for 
new  trial,  objection  should  be  interposed  at 
the  time  when  the  prejudicial  statements  are 
made;  after  verdict  It  comes  too  late.  How- 
ever, there  are  exceptions  to  the  rule,  and 
where  counsel  for  the  prosecution  abuses  his 
privilege  and  makes  statements  of  material 
or  prejudicial  facts  outside  the  evidence,  or 
appeals  to  prejudices  irrelevant  to  the  case, 
it  is  the  duty  of  the  court  to  stop  him  then 
and  there,  and  It  is  error  for  the  court  not 
to  Instruct  the  jury  to  disregard  such  state- 
ments. It  is  the  duty  of  trial  courts  to  see 
that  no  injustice  is  done  to  a  person  accused 
of  crime  on  trial  therefor  by  the  improper 
conduct  of  counsel  for.  the  state,  and  to  see 
that  such  person  is  tried  according  to  the 
law  and  the  evidence,  and  this  duty  is  empha- 
sized in  a  capital  case.  This  is  due  to  truth 
and  justice;  and  Is  necessary  in  order  to  pre- 
serve the  rules  regulating  the  conduct'  of 
trials  in  courts  of  justice  and  the  benefit  of 
an  Impartial  trial  by  an  Impartial  jury  to  the 
accused.  With  the  preservation  of  tliese 
rules  and  the  maintenance  of  this  right  the 
courts  and  their  officers  are  charged,  and  it 


must  be  insisted  upon  that  they  are  not  vto- 
lated. 

For  the  reason  first  stated,  the  Jodgment 
of  the  district  court  of  Stephens  county  is 
reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

ARHSTROKO  and  BRETT,  JJ..  concur. 


(S  Or.  Wi 
ALBRIGHT  v.  KBATS  et  sL 
(Supreme   Court  of  Oregon.     July   17,   1917J 

1.  Dakaoes  «=>184— Amount— Pboof. 

The  quantum  of  damages  is  a  fact  to  be  f»- 
tablisiied  by  the  testimony,  and  cannot  be  left  to 
surmise  or  speculation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  502.1 

2.  Dahagxs  ®=s>216(1)  — iNSTBUCnoirB— Feb- 
BONAi.  Injuries. 

In  an  action  for  personal  injuries,  an  in- 
struction that  if  plaintiff  was  entitled  to  recowr 
it  was  for  the  jury  to  determine  the  amomiL 
and  if  they  found  for  plaintiff  to  allow  her 
such  sum  as  would  fairly  and  reasonably  com- 
pensate her  for  such  injuries  as  die  "may  have 
suffered"  by  reason  of  the  accident,  taking  into 
account  ber  physical  suffering,  if  any,  her  mea- 
tal  anguish,  if  any,  and  the  necessary  expeoso 
resulting  from  the  accident  and  loss  of  tiiBe.  if 
any,  and  that  in  arriving  at  this  amount  jarj 
should  find  such  amount  as  would  be  justified  bj 
the  evidence,  laying  aside  any  question  of  sympa- 
thy for  the  plaintiff  or  of  prejudice  against  tbe 
defendants,  did  not  leave  the  quantum  <tf  dam- 
ages to  surmise  or  speculation,  and  did  not  mis- 
lead tbe  jury,  since  there  was  evidence  of  phys- 
ical and  mental  suffering  of  plaintiff  and  of  bet 
loss  of  time  and  expenses. 

[Ed.  Note. — For  other  cases,  see  Danuges, 
Cent  Dig.  §i  548,  549.] 

8.  Appeal  and  Esbob  9s»719(1)  — Rktikw  — 

ASSIONMENTS  or  ESBOB. 

Where  error  in  the  admission  of  evidence  it 
argued  in  the  brief,  but  no  such  error  is  assigs- 
ed,  the  question  is  not  before  tbe  appellate  comt 
for  review. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2968,  2972,  29S0,  29SL 
3490.] 

4.  Appeai.  and  Ebbob  <3=>706(2)  —  Recod  — 
Motion  fob  New  Tkiai.. 

Where  appellate  court  finds  no  motion  f« 
new  trial  in  the  record,  it  cannot  consider  alle;- 
ed  error  in  denying  such  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  asj 
Error,  Cent  Dig.  i  2945.] 

5.  Appeal  and  Ebrok  «S3979(6)  —  Rkview  — 
New  Tbial  —  Gbounds  —  Escsssrvs  Dam- 

AOE8. 

The  appellate  court  will  not  review  the  dis- 
cretion of  the  circuit  court  in  refusing  to  grast 
a  new  trial  on  the  ground  that  damages  a» 
excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  ami 
Error,  Cent  Dig.  t  3873.J 

Department  2.  Appeal  from  Circuit  Goon. 
Multnomah  County ;  C.  U.  Gantenb^n,  Judge. 

Action  by  Mollle  Albright  against  U.  I^ 
Keats  and  another,  a  copartnerstiip  doing 
business  under  the  name  and  style  of  H.  U 
Keats'  Auto  Company.  Judgment  tor  {dain- 
tur,  and  defendants  appeal.    Afflrtned. 
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This  is  an  action  brought  to  recover  dam- 
ages for  a  personal  injnry  sustained  August 
1,  1915.  The  case  grows  out  of  the  same  ac- 
cident Involved  in  the  case  of  Mary  M.  Hous- 
ton V.  H.  Ifc  Keats  Auto  Company,  in  wbldi 
an  opinion  has  this  day  t>een  rendered.  In 
that  case  the  defendants  admitted  some  facts 
which  in  this  case  were  proved.  The  effect 
of  the  record  is  substantially  the  same  in 
both  cases.  The  ownership  of  the  automobile 
which  collided  with  plaintiff  is  proved  in  this 
case  and  the  negligence  of  the  driver  is  ad- 
mitted. The  Jury  found  for  plaintiff  in  the 
sum  of  18,093.85;  from  a  Judgment  entered 
on  this  verdict,  defendants  appeal. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spencer 
&  Beckett,  of  Portland,  and  Crawford  &  Eak- 
in,  of  La  Grande,  on  the  brief),  for  appel- 
lants. W.  A.  Robbins,  of  Portland,  for  re- 
spondent 

McCAMANT,  J.  Most  Of  the  contentions 
of  defendants  in  this  case  are  concluded  by 
the  opinion  in  Houston  v.  Keats  Auto  Com- 
pany. For  the  reasons  therein  stated  the 
court  did  not  err  in  denying  defendants'  mo- 
tions for  a  nonsuit,  and  tor  a  directed  ver- 
dict. The  instructions  requested  and  given 
in  this  case  are  substantially  identical  with 
those  In  the  .Houston  Case,  and  our  conclu- 
sions with  reference  to  tliem  are  as  stated  in 
the  opinion  in  that  case.  It  is  Insisted  that 
the  court  erred  in  giving  the  following  in- 
stmction: 

"If,  after  carefal  consideration  and  compari- 
son of  all  the  evidence  in  this  case,  gentlemen 
of  the  jury,  yon  come  to  the  conclusion  that  the 
plaintiff  should  recover,  then  it  will  be  your 
duty  to  determine  the  amount  to  which  she 
would  be  entitled.  If  you  reach  this  point,  and 
find  for  the  plaintiff,'  then  you  will  allow  her 
such  sum  as  will  fairly  and  reasonably  compen- 
sate her  for  such  injuries  as  you  find  she  may 
have  suffered  by  reason  of  this  accident,  taking 
into  account  ber  physical  suffering,  if  any,  her 
mental  anguish,  if  any,  and  the  necessary  ex- 
penses that  she  may  have  had  resulting  from 
this  accident,  and  also  loss  of  time,  if  any. 
In  arriving  at  this  amount,  if  yon  have  occasion 
to  do  so,  you  will,  of  course,  find  such  amount 
as  will  be  justified  by  the  evidence  in  this  case, 
laying  aside  any  question  of  sympathy  for  the 
plaintiff  or  any  question  of  prejudice  against  the 
defendants." 

[1,2]  It  is  true,  as  ctmtended,  that  the 
quantum  of  damages  is  a  fact  to  be  establish- 
ed by  the  testimony,  and  it  cannot  be  left  to 
sarmise  or  speculation.  Rugensteln  v.  Ot- 
tenheimer,  70  Or.  600,  606,  607,  140  Pac.  747. 
But  we  do  not  think  that  the  above  charge, 
fairly  construed,  permitted  the  Jury  to  specu- 
late on  the  subject  of  plaintiff's  damages. 
The  words  "may  have  suffered"  are  perhaps 
unfortunate,  but  we  think  it  is  obvious  that 
the  language  w^as  <*osen  with  a  view  to 
withholding  any  expression  of  opinion  as  to 
wliether  plaintiff  had  suffered  injuries.  Aft- 
er using  these  words  the  court  directed  the 
attention  of  the  Jury  to  the  physical  and  men- 
tal suffering  of  plaintiff,  her  loss  of  time  and 


■expenses,  qualifying  each  reference  by  the 
words  "if  any."  There  was  testimony  on 
each  of  these  subjects.  The  Injuries  of  plain- 
tiff were  clearly  deilned  by  the  testimony; 
there  was  no  suggestion  by  any  witness  that 
she  was  liable  by  reason  of  the  accident  to 
uncertain  physical  ills  in  the  future.  The 
court  gave  the  Jury  an  express  direction  to 
"find  such  amount  as  will  be  Justified  by  the 
evldMice  in  this  case."  In  conclusion  the 
court  instructed  the  Jury  to  disregard  sym- 
pathy for  plaintiff  or  prejudice  against  de- 
fendants. We  cannot  think  that  the  Jury 
was  misled  by  this  instruction. 

[3]  It  is  argued  in  the  brief  that  there  was 
«Tor  In  the  admission  of  certain  evidence  of 
the  witness  Bales.  No  such  error  is  assign- 
ed, and  the  question  is  therefore  not  beton 
us.  Redsecker  v.  Wade,  6»  Or.  153,  159,  134 
Pac.  6,  138  Pac.  485,  Ann.  Cas.  1916A,  269; 
Dundas  t.  Grand  View  Land  Company,  79  Or. 
379,  380, 166  Pac.  365. 

[4]  Error  is  assigned  on  the  denial  of  de- 
fendants' motion  for  a  new  trial.  Under  this 
assignment  it  is  contended  that  the  damages 
awarded  are  excessive,  and  that  for  this  rea- 
son the  court  erred  in  denying  the  motion. 
We  find  no  motion  for  a  new  trial  in  the  rec- 
ord, and  therefore  cannot  consider  the  alleged 
error.  Simon  v.  Durham,  10  Or.  52,  55; 
Landswlck  v.  Lane,  49  Or.  408,  412,  90  Pac. 
490 ;  Williamson  v.  Roberts,  70  Or.  126,  132, 
138  Pac.  840,  140  Pac.  633. 

[5]  We  may  add  that  it  has  been  repeatedly 
held  that  this  court  will  not  review  the  dis- 
cretion of  the  circuit  court  In  refusing  to 
grant  a  new  trial  on  the  ground  that  the 
damages  are  excessive.  Nelson  v.  Oregon 
Railway  ft  Navigation  Company,  13  Or.  141, 
9  Pac.  321;  McQuaid  v.  Portland  ft  Van- 
couver Railroad  Company,  19  Or.  535,  25  Pac. 
26;  Kumll  v.  Southern  Pacific  Company,  21 
Or.  505,  512,  28  Pac.  637:  Coos  Bay  Company 
V.  Endicott,  34  Or.  573,  578,  57  Pac.  61 ;  Sor- 
enson  v.  Oregon  Power  Company,  47  Or.  24, 
34,  82  Pac.  10;  Lindsay  v.  Grande  Ronde 
Lumber  Company,  48  Or.  430,  439,  87  Paa 
145. 
The  judgment  is  affirmed. 

McBBII>B,  0.  J.,  and  MOORE  and  BEAN, 
JJ.,  concur. 

(86  Or.  SOT) 
CALIFORNIA   TROJAN    POWDER   CO.   T. 

WADHAMS  ft  CO. 

(Supreme  Court  of  Oregon.    July  3,  1917.    On 

Rehearing,  July  31,  1917.) 

1.  Appeal  and  Ebbob  <S=>1010(1)— Triai  i8=» 
382— Findings  of  Fact— Weight  of  Evi- 
dence—Review. 
The  weight  of  the  evidence  is  for  the  court, 
and  its  findings  of  fact  in  a  law  action  are  con- 
clusive if  there  is  any  evidence  to  support  them. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  3979-3981,  4024;    Trial, 
Cent.  Dig.   §  °"''^'' 
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2.  Attachment  «=949— STATrrra— To  Whom 

APPLICABUfc. 

Under  L.  O.  li.  {  7427,  providing  that  when- 
'  ever  any  machinist,  artisan,  laborer,  etc^  ahall 
have  furnished  or  pro<;ured  any  materials  for 
age  in  the  constmctioii,  etc.,  of  any  building 
or  other  improvement,  such  materials  shall  not 
bo  subject  to  an  attachment,  etc.,  to  enforce 
any  debt  due  by  the  purchaser  of  such  materials, 
except  a  debt  due  for  the  purchase  money  there- 
of, so  long  as  in  good  faith  the  same  are  about 
to  be  applied  to  the  construction  or  repair 
of  such  building,  structure,  or  improvement; 
plaintiff,  who  sold  powder  to  be  used  in  the  con- 
struction of  a  lodging  road,  would  be  entitled 
to  protection  against  an  attachment^  the  stat- 
ute not  being  designed  for  tho  benefit  of  judg- 
ment debtors  only. 

[£>d.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |§  12a-128.] 

5.  Attachment  «=3296— Notice  or  Claim. 

The  exemption  from  attachment  for  mate- 
rials furnished  under  Ia  O-  L.  S  7427,  is  an  ab- 
flolato  one,  and  plaintiff  was  not  required  to 
make  a  timely  claim  thereof  before  sale  in  order 
to  avail  himself  of  the  exemption. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §S  1048-1061.] 

4.  Attachment  ^=>308(2)— Bad  Faith— Bub- 
den  OF  Fboof. 
Under  L,  O.  L.  S  7427,  exempting  from  at- 
tachment materials  furnished  for  use  in  the 
construction  of  a  buUding,  or  other  improve- 
ment, the  burden  was  on  the  attachment  credi- 
tor to  show  bad  faith  in  the  purpose  for  which 
the  materials  were  on  tho  ground. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  S|  1103-1105.] 

6.  Attachment  iSsjSSd— Wbongfoi.  Attach- 
ment—Pboximatb  Cause. 

Where  plaintiff  under  L.  O.  L.  |  7427,  had 
the  right  to  a  lien  for  materials  furnished,  and 
the  exclusive  right  of  attachment,  defendant's 
attachment  suit,  which  deprived  plaintiff  of 
both  his  rights,  leaving  his  debt  unpaid,  was  the 
proximate  cause  of  the  injury  from  wrongful 
attachment 

[Ed.  Note.— For  other  coses,  see  Attadiment 
Cent  Dig.  §{  1319-1321.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  EX  McGinn, 
Judge. 

Action  by  the  California  Trojan  Powder 
Company  against  Wadhams  &  Co.,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Thla  is  an  action  for  damages.  The  com- 
plaint alleges  that  plaintiff  sold  to  Abbott- 
Forrester  Company,  a  contracting  corpora- 
tion, certain  powder  for  the  sum  of  $147.05,  to 
be  used  in  the  construction  of  a  logging  rail- 
road for  the  Booth-Kelly  Lumber  Company; 
that  the  powder  was  delivered  and  placed  up- 
on the  roadbed  upon  the  condition  that  it 
was  to  be  used  In  the  construction  of  the 
road,  in  order  that  plaintiff  might  have  a 
lien  upon  the  road  for  the  powder  so  furnish- 
ed ;  that  while  the  powder  remained  upon  the 
roadbed  and  was  in  good  faith  about  to  be 
used  in  the  construction  of  the  road,  defend- 
ant caused  it  to  be  attached  by  the  sheriff  of 
liane  county  and  latier  sold  at  execution  sale 
to  one  E.  E.  Morrison ;  and  that  plaintiff  was 
damaged  thereby  in  the  sum  of  $147.05. 

An  answer  consisting  of  denials  was  filed. 


Thereafter  defendant  filed  a  motion  for  Judg- 
ment on  the  pleading^  based  upon  the  conten- 
tion that  the  complaint  did  not  state  facta 
sufficient  to  constitute  a  cause  of  actioo, 
which  was  denied.  Thereupon  defendant  fil- 
ed an  amended  answer  setting  up  the  execu- 
tion and  delivery  to  it  of  a  promissory  note 
by  Abbott-Forrester  Company  ;  that  demand 
for  payment  was  made  and  refused ;  that  the 
contractor  has  defaulted  In  Its  contract  with 
the  Booth-Kelly  Lumber  Company  for  the 
construction  of  the  logging  road ;  that  having 
entirely  ceased  operations  thereon,  defendant 
caused  a  writ  of  attachment  to  issue,  and, 
relying  upon  the  apparent  ownership  of  the 
property  in  Abbott-Forrester  Company  and 
tJie  failure  of  plaintiff  to  make  any  daim 
thereto,  the  sheriff  seized  certain  personal 
property,  including  the  powder  mentioned  in 
the  complaint,  although  Abbott-Forrest^ 
Company  and  plaintiff  knew  of  such  attach- 
ment at  the  time  of  the  levy,  and  defendant 
was  ignorant  of  any  right  or  daim  of  plain- 
tiff therein;  that  thereafter  defendant  re- 
covered Judgment,  and,  on  January  29,  1914, 
after  due  advertisement  and  notice  in  ac- 
cordance with  law,  a  sherlfTs  sale  was  had 
of  a  part  of  the  attached  property.  Including 
the  powder,  and  the  proceeds  credited  upon 
defendant's  Judgment ;  and  that  by  its  sU«ice 
and  acquiescence  in  these  acts,  plaintiff  has 
waived  any  right  it  might  tiave  had  to  an 
exemption  of  such  powder  frmn  execution, 
and  ought  to  be  estopped  from  showing  that 
It  was  injured  thereby.  A  reply  was  filed 
consisting  of  a  general  denial.  A  trial  was 
had  wherein,  after  plaintiff  had  rested,  de- 
fendant moved  for  a  nonsuit  upon  the 
grounds  that  the  evidence  fails  to  show  that 
the  attachment  was  the.  proximate  cause  of 
plaintiff's  damages ;  that  the-  evidence  falls 
to  show  that  plaintiff  ever  gave  notice  to  any 
one  that  the  property  was  exempt  from  at- 
tadiment ;  and  that  the  complaint,  under  sec- 
tion 7427,  L.  O.  L.,  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  A 
Judgment  having  been  rendered  in  favor  of 
plaintiff,  defendant  appeals. 

Thaddeus  W.  Teness,  of  Portland  fTeal, 
Minor  &  Wlnfree,  of  Portland,  oa  the  brief), 
for  appellant  C.  L.  Whealdon,  of  Portland, 
for  respondent 

BENSON,  J.  (after  stating  the  fftcts  as 
above).  There  are  more  than  30  assignments 
of  error,  but  counsel  for.  defendant  in  their 
brief  begin  their  argument  with  this  state- 
ment of  their  contention: 

"Appellant  depends  for  reversal  upon  two 
main  propositions:  One  of  law,  the  other  of 
fact 

"A.  The  right  of  exemption  of  building^  ma- 
terials from  attachment  depends  upon  a  timely 
claim  therefor. 

"B.  Begardless  of  any  daim  of  exemption, 
the  bnilding  materials  in  question  were  not  with- 
in the  statute,  for,  under  the  facts,  they  were 
not  in  good  faith  about  to  be  used.     All  the 
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points  of  law  and  argument  herein  contained 
are  incidental  to  these  two  main  propoBitions." 

We  shall  therefore  consider  these  two 
iwints,  first  taking  up  the  one  labeled  B.  Tip- 
on  this  feature  It  Is  sufficient  to  say  that  In 
the  bill  of  exceptions  we  find  the  following 
stipulation: 

"That  A.  0.  Forrester,  if  called  as  a  witness 
ou  behalf  of  the  plaintiff,  would  testifjr  that  he 
was  manager  on  the  work  in  question,  and 
that  at  the  time  of  this  attachment  the  powder 
was  on  the  ground  about  to  be  used  in  tho  con- 
Btruction  of  the  road." 

The  case  was  tried  without  Intervention  of 
a  Jury,  and  the  court  made  a  finding  of  fact 
In  which  he  uses  this  language: 

"That  while  said  powder  remained  upon  said 
roadbed  and  was  in  good  faith  about  to  be  used 
in  the  construction  of  said  logging  road,  de- 
fendant Wadhams  &  Co.  did  cause  said  powder 
to  be  attached  by  the  sheriff  of  Lane  county.  Or., 
and  later  sold  at  execution  sale  to  one  E.  £1. 
Morrison." 

[1]  It  is  true  that  other  evidence  was  In- 
troduced tending  to  contradict  the  stipulated 
evidence,  supra,  but  the  weight  of  it  was  for 
the  court,  and  It  has  been  repeatedly  held 
that  the  findings  of  fact  made  by  the  trial 
court  In  a  law  action  are  conclusive,  If  there 
la  any  evidence  to  support  them.  Smith  v. 
Badura,  70Or.  58, 139Pacl07.  In  tUs  connec- 
tion our  attention  has  been  called  to  the  in- 
teresting case  of  Potvln  v.  Wlckersham,  16 
Wash,  646,  47  Pac.  25,  which  was  in  some 
respects  similar  to  the  case  at  bar.  The 
Denny  Hotel  Company  was  erecting  a  build- 
ing in  Seattle.  Potvln  was  the  contractor. 
Work  on  the  building  had  been  suspended 
for  a  considerable  length  of  time  in  conse- 
quence of  litigation.  Wlckersham,  the  archi- 
tect, had  reduced  his  claim  to  Judgment  and 
levied  upon  certain  materials  on  the  ground, 
and  suit  was  brought  to  restrain  tha  execu- 
tion sale.  The  Washington  statute  is  prac- 
tically Identical  with  our  own.  In  the  opinion 
in  this  case,  we  find  the  following: 

"The  statute  (section  1675)  exempts  materials 
from  seizure  under  attachment  or  execution  so 
long  as  they  are  in  ^od  faith  desired  to  be 
used  in  the  construction  of  the  building,  unless 
it  be  upon  a  claim  for  the  purchase  money; 
and  one  ground  of  conteiition  in  this  case  was 
that  the  materials  were  intended  to  be  used  in 
the  completion  of  the  building,  and  whether 
this  was  to  be  done  by  the  hotel  company,  or 
by  the  ono  succeeding  to  its  rights  upon  the 
determination  of  the  litigation  pending,  is  imma- 
terial, nor  would  the  fact  that  this  litigation 
had  been  pending  for  a  number  of  years  affect 
that  question  or  necessarily  require  a  finding 
that  there  was  no  intention  to  use  the  mate- 
rials in  the  completion  of' the  building." 

[2]  We  tnm  then  to  the  discussion  of 
point  A.  Hie  statute  upon  wMch  this  action 
Is  founded  reads  thus: 

"Whenever  any  meclianic,  artisan,  machinist, 
builder,  lumber  merchant,  contractor,  laborer, 
or  otljer  person  shall  have  furnished  or  procur- 
ed any  materials  for  use  in  the  constrnction,  al- 
teration, or  repair  of  any  building  or  other 
Improvement,  such  materials  shall  not  be  sub- 
ject to  attachment,  execution,  or  other  legal 
process  to  enforce  any  debt  due  by  the  purchas- 
er of  such  materials,  excei>t  a  debt  due  for  the 


purchase  money  thereof,  so  long  as  in  good 
faith  the  same  are  about  to  l>e  applied  to  the 
construction,  alteration,  or  repair  of  such  build- 
ing, structure^  or  other  improvement."  Section 
7427,  Ij.  O.  I* 

It  la  urged  by  defendant  that  under  this 
statute  plaintiff  Is  not  In  a  position  to  claim 
any  protection,  because  he  Is  not  the  judg- 
ment debtor  and.  In  support  of  Its  contenti<m, 
a  number  of  cases  are  dted  which  are  all 
based  upon  the  general  exemption  statute, 
being  section  227,  L.  O.  L.,  the  Introduction 
of  which  is  In  the  following  language: 

"AH  property,  including  franchises,  or  rights 
or  interest  therein,  of  the  judgment  debtor,  shall 
be  liable  to  an  execution,  except  as  in  this 
section  provided.  The  following  property  shall 
be  exempt  from  execution,  if  selected  and  re- 
served by  the  judgment  debtor  or  his  agent  at 
the  time  of  the  levy,  or  as  soon  thereafter  be- 
fore sale  thereof  as  the  same  shall  be  known 
to  him,  and  not  otherwise." 

It  will  be  observed  that  section  7427,  L, 
O.  It.,  being  a  section  In  the  chapter  on  me- 
chanic's liens,'  contains  no  such  language,  and 
coses  containing  an  Interpretation  of  section 
227  are  of  no  practical  value  In  throwing 
light  upon  the  questions  Involved  here.  Our 
attention  has  not  been  called  to  any  case 
construing  the  act  In  question,  and  it  seems 
that  the  problem  has  never  before  been  sub- 
mitted to  this  court  for  solution;  but,  from 
the  language  used.  It  seems  clear  to  us  that 
the  law  is  designed  not  only  for  the  benefit 
of  a  Judgment  debtor,  but  equally  for  the  pro- 
tection of  the  materialman  "who  shall  have 
furnished  materials,"  etc.  Under  this  act, 
he  may  file  a  lien  for  his  debt,  or  be  may 
attach  the  specific  property  furnished  by  him 
In  order  to  secure  payment  for  his  claim, 
but  no  other  creditor  has  any  right  to  the 
remedies  of  attachment,  executlcm,  or  other 
legal  process  upon  such  materials.  There- 
fore we  conclude  that  the  law  gives  the  plain- 
tiff a  right  of  action  in  the  premises,  and 
does  not  confine  Its  beneficence  to  a  Judg- 
ment debtor. 

[3,4]  We  cannot  agree  with  defendanfa 
further  contention  that  In  order  to  avail  It- 
self of  the  exemption  the  plaintiff  must  make 
a  timely  claim  therefor  before  sale.  The 
exemption  Is  an  absolute  one  which  the 
attaching  litigant  and  the  sheriff  are  pre- 
sumed to  know.  The  burden  Is  upon  them  to 
show  any  bad  faith  In  the  purpose  for  which 
the  materials  are  on  the  ground.  We  are  not 
called  upon  to  decide  whether  or  not  the 
plaintiff  might  waive  his  right  to  exemption, 
for,  while  the  evidence  Is  conflicting,  there 
Is  evidence  In  the  record  supporting  plaln- 
tUTa  allegation  that  he  was  Ignorant  of  the 
levy  until  long  after  sale,  and  the  trial  court 
has  made  a  finding  to  that  effect. 

[6]  As  regards  the  question  of  the  effect  of 
defendant's  acts  as  the  proximate  cause  of 
plaintiffs  Injury,  it  is  enough,  to  say  that 
plaintiff  has  a  right  to  a  lien  upon  the  Im- 
provement when  Its  materials  should  be  final- 
ly  used   la   the   construction   thereoi^    and 
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tbe  statute  gives  it  tbe  exclusive  right  to 
attach  such  materials  for  its  debt.  Both  of 
these  rights  have  been  rendered  nugatory  by 
the  acts  of  the  defendant,  and  platntUTs  debt 
Is  still  unpaid. 
The  judgment  Is  afllrmed. 

McBRIDE,  O.  J.,  and  BURNETT  and 
MOORE,  JJ.,  concur. 

.  On  Rehearing. 

McBRIDE,  C.  J.  In  an  able  and  plausible 
brief  defendant  again  insists  that  plaiutlff 
has  no  standing  in  court  because  of  its  fail- 
ure to  make  timely  claim  to  the  property  at- 
tached. While  the  right  of  attachment  has  a 
common-law  origin  dating  from  certain  cus- 
toms of  tbe  city  of  London,  its  efficacy  in  our 
Jurisprudence  is  clearly  a  creature  of  the 
statute,  and  in  pursuing  the  remedy  the  stat- 
ute is  our  only  guide.  It  is  conceded  that  tbe 
statutes  of  this  state  do  not  in  terms  Tequire 
the  seller  of  supplies  intended 'to  be  used  in 
the  construction  of  a  railroad  to  claim  tbe 
exemption  of  such  property  before  levy,  or 
after  levy  and  before  sale;  but  It  Is  urged 
that  upon  common-law  principles  such  must 
be  his  action  in  order  to  protect  the  right 
which  the  law  gives  him  as  a  materialman 
to  subject  the  road  upon  which  the  material 
is  to  be  used  to  a  lien  or  to  have  its  proceeds 
applied  in  payment  of  the  purchase  price. 
These  contentions  go  wholly  to  the  policy  of 
tbe  law.  The  position  of  the  materialman  Is 
entirely  different  from  that  of  the  debtor  who 
claims  an  exemption.  Tbe  rights  and  rela- 
tions of  a  materialman  to  the  property  seized 
are  more  nearly  analogous  to  those  of  one 
whose  property  has  been  attached  in  an  ac- 
tion against  a  third  party.  He  has  a  right  In 
the  property  and  its  proceeds  which  is  en- 
tirely distinct  from  and  independent  of  the 
right  of  tbe  Judgment  debtor.  It  has  never 
been  the  law  that  a  third  person,  not  a  party 
to  the  attachment  action,  but  having  an  In- 
terest in  the  property,  should  be  required  to 
make  a  claim  after  seizure  and  before  sale. 
"The  third  person  whose  property  is  wrong- 
fully attached  as  that  of  the  defendant  has 
bis  action  for  damage  against  the  officer,  or 
the  idalntlS,  or  both,  as  the  nature  of  tbe 
wrong  done  may  indicate,  whether  he  has  in- 
tervened in  the  attachment  suit  to  protect 
his  property  or  not — ^whether  he  has  demand- 
ed of  the  officer  a  release  of  his  property  or 
not"    Waples  on  Attachment,  f  304. 

If  tbe  plalntlft,  being  cognizant  of  the  levy, ' 
had  stood  by  and  permitted  the  sale  without 
objection.  It  is  possible  that  its  failure  to 
make  known  its  rights  would  have  operated 
to  raise  an  estoppel  that  would  bar  a  recov- 
ery ;  but,  as  shown  in  tbe  opinion  of  Mr.  Jus- 
tice BENSON,  that  is  not  tills  case.  That 
the  statute  is  somewhat  crude  must  be  admit- 
ted, and  that  in  many  Instances  it  may  work 
a  hardship  upon  tbe  plaiutiCF  and  upon  tbe 


officer  executing  the  writ  may  also  be  con- 
ceded ;  but  those  are  matters  to  be  remedied 
by  legislation,  and  the  courts  are  not  Justi- 
fied in  adding  to  the  statute  by  construction 
terms  not  found  there  in  order  to  ameliorate 
such  supposed  hardships.  It  might  well  be 
urged,  on  the  other  hand,  that  creditors  re- 
siding at  a  distance,  or  outside  of  the  state, 
and  who  had  sold  property  in  reliance  upon 
the  fact  that  it  would  be  held  by  the  law  sub- 
ject to  answer  for  the  purchase  price,  should 
not  lose  that  preference  by  reason  of  not  being 
upon  the  ground  to  object  to  the  levy  of  an 
attachment  by  some  other  creditor  whose 
claim  could  certainly  possess  no  greater  equi- 
ty and  possibly  less. 
We  adhere  to  our  original  CHpinloo. 

BEINSON,  BURNETT,  and  MOORE,  JJ.. 
concur.  HARRIS,  J.,  takes  no  part  in  the 
consideration  of  this  case. 


(86  Or.  2C1) 

OREGON  INVESTMENT  &  MORTGAGE 

CO.  V.  KELLER. 

(Supreme   Court  of  Oregon.     July   24,   1917.) 

JuDGUENT  €=9138— Setting  Asidk  Dkfaui,t— 

SnOWlNO — SUFFICIENCT. 

Where  the  affidavit  of  publication  was  not 
denied,  and  was  in  strict  conformity  with  Ll 
O.  Ia  {  58,  a  motion  to  vacate  tbe  default  judg- 
ment on  the  ground  that  tbe  paper  in  which  the 
summons  was  published  was  not  of  such  gen- 
eral circulation  as  prescribed  by  law  was  prop- 
erly denied,  where  tliere  was  no  affidavit  sup- 
porting the  motion  or  absolute  showing  of  mei^ 
its  and  no  answer  or  other  objection  to  the  jus- 
tice of  tbe  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  311.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  G.  U.  Gantenbeln,  Judge. 

Action  by  the  Oregon  Investment  &  Mort- 
gage Company,  a  corporation,  against  John 
Keller.  From  an  order  overruling  defend- 
ant's motion  to  set  aside  the  default  judg- 
ment rendered,  he  appeals.    Affirmed. 

The  plalntlft  commenced  an  action  In  tbe 
circuit  court  to  recover  money  which  it  had 
loaned  to 'the  defendant  Upon  an  unchal- 
lenged showing,  prdi>erty  of  the  defendant 
having  been  duly  attached,  the  court  made  an 
order  of  publication,  and  thereafter  a  default 
was  entered  and  judgment  rendered  for  the 
plaintiff  according  to  the  prayer  of  his  com- 
plaint for  want  of  an  answer.  The  affidavit 
of  publication  declares  that: 

The  "Oregon  Deutsche  Zeitung  (German-Amer- 
ican Daily)  is  a  newspaper  published  daily 
and  regularly  at  Portland,  Multnomah  county, 
state  of  Oregon,  and  of  general  circulation  in 
such  couuty  and  state." 

Nine  days  after  Judgment  was  rendered 
the  defendant  aK>eared  by  counsel  and  made 
tbe  following  motion: 

"Comes  now  John  Keller,  through  his*  attor- 
ney, L.  W.  O'Rourke,  and  respectfully  moves  the 
court  for  an  order  vacating  the  default  and  judg- 
ment  heretofore  entered   in   the  above-entitled 
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case  against  John  Keller,  and  in  favor  of  the 
Oregon  Investment  &  Mortgage  Company,  a  cor- 
poration, dated  April  14,  1917,  upon  the  ground 
that  the  publication  of  the  summons  as  shown 
by  the  affidavit  of  publication  of  summons  is 
defective  and  of  no  account,  by  reason  of  the 
fact  that  the  Oregon-Dentsche  Zeitung  (German- 
American  Daily)  is  not  a  paper  of  such  geneml 
circulation  as  is  designated  by  law  for  the 
publication  of  summons  and  other  legal  notices." 

The  court  overruled  the  motion,  and  de- 
ferdant  appeals,  assigning  as  the  sole  error 
the  denial  of  the  application. 

Jj.  W.  O'Ronrke,  of  Portland,  for  appellant. 
Joseph  Woemdle  and  G.  T.  Haas,  both  of 
Portland,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  There  is  no  affidavit  or  other  show- 
ing supporting;  the  motion  to  vacate  the  de- 
tanlt.  In  effect  it  is  a  demurrer  to  the  evi- 
dence of  publication  embodied  in  the  affida- 
vit mentioned.  That  sworn  statement  di- 
rectly says  that  the  paper  in  question  Is  a 
paper  published  and  of  general  circulation  in 
Multnomah  county  and  the  state  of  Oregon. 
It  is  a  strict  compliance  with  section  68,  L. 
O.  Ia,  which  provides  that: 

A  summons  "may  be  published  in  anjr  weekly 
or  dail^  newspaper  of  general  circulation  pub- 
lished in  the  county  where  the  action,  suit,  or 
other  proceeding  is  pending.    •    •    • " 

The  affidavit  is  not  denied.  The  sole  ques- 
tion is  as  to  the  sufficiency  of  it.  Inasmuch 
as  it  complies  literally  with  the  Code  on  that 
subject,  it  is  sufficient,  and  the  court  was 
right  in  denying  the  motion  to  take  off  the 
default.  Moreover,  there  is  absolutely  no 
showing  of  merits  and  no  answer  or  other 
objection  to  the  Justice  of  the  Judgment  was 
tendered.  This  is  an  essential  feature  in  ap- 
plications of  this  l!ind  without  which  they 
must  be .  disregarded.  White  v.  Northwest 
Stage  Co.,  5  Or.  103;  Bailey  t.  Williams,  6 
Or.  73 ;  Mayer  v.  Mayer,  27  Or.  135,  39  Pac. 
1002 ;  Eagan  v.  North  American  Ixtan  Co.,  45 
Or.  131,  76  Pac.  774,  77  Pac.  392;  FelU  v. 
Boyer,  78  Or.  88,  144  Pac.  420;  In  re  Mark's 
Estate,  81  Or.  632, 160  Pac.  540. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(85  Or.  4Zn 
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(Supreme  Court  of  Oregon.     July  24,  1917.) 

1.  Appeal  and  Erbok  ■S=»1050(2)— Reversi- 
BI.E    Erbob  — Admission    of    Incompetent 
Testimony. 
In  an   action  for  injuries  alleged  to  have 
been  caused  by   the  failure  of  defendant  rail- 
way's servant  to  render  suitable   assistance  to 
plaintiff  disemterking  from  its  car,  permitting 
one  familiar  with  the  road  in  question  to  testify, 
over  objection,  that  at  some  stations  there  would 
be  good  platforms  and  at  others,  used  by  a  very 
email   number,   the  platforms  were  rough,   etc., 
was  not  reversible  error;    the  evidence  not  be- 
ing sufficiently  material,  although  it  may  have 
been  incompetent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  S  4154.] 


2.  Carriebs  <g=3287(l),  308(1)— Safe  Place  to 
Disembark— Duty  of  Railway  Company. 

It  is  the  duty  of  a  railway  company  to  pro- 
vide safe  and  convenient  means  for  entering  and 
leaving  its  vehicles,  but  it  is  not  bound  to  ex- 
ercise an  in^lible  judgment  in  such  matters. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1154,  1162,  1224.] 

3.  Cabbiebs  ^=3320(28)— Injubies  to  Passen- 
gers —  Safe  Place  to  Disembark  —  Ques- 
tions FOB  Jury. 

Whether  the  failure  of  defendant's  servants 
to  furnish  a  stool  for  plaintiff  to  step  on  when 
she  alighted  from  the  car  constituted  negligence 
on  the  part  of  the  railway,  or  whether  the  brake- 
man  rendered  proper  and  ade<)uate  support 
when  she  disembarked  at  the  station,  were  quea- 
tions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $  1244.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;    T.  B.  J.  Duffy,  Judge. 

Action  by  Charlotte  Nelson  against  the 
United  Railways  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

This  is  an  action  for  personal  injuries  al- 
leged to  have  been  caused  plaintiff  by  the  neg- 
ligent acts  of  the  defendant's  servants  in  fail- 
ing to  r«ider  her  suitable  assistance  in  disem- 
barking from  its  car.  The  cause  was  tried  to 
the  court  and  a  Jury,  and  a  verdict  rendered 
in  favor  of  defendant.  EYom  the  Judgment 
thereon  plaintiff  appeals,  assigning  errors. 

The  plaintiff's  case  is  stated  in  her  counsel's 
brief  in  substance  as  follows:  On  Jaduary 
13,  1915,  she  boarded  one  of  defendant's  cars 
In  Portland  bound  for  Glenn  Harbor,  one  of 
its  stations  a  short  distance  from  the  town  of 
Linnton.  The  train  stopped  there  for  the  pur- 
pose of  discharging  passengers.  The  brake- 
man  got  off  the  car,  took  the  plaintiff's  um- 
brella, and,  taking  bold  of  her  hand,  tacitly 
Invited  her  to  Jump  from  the  steps  tct  the 
ground,  a  distance  of  between  two  and  three 
feet.  There  was  no  platform,  and  In  striking 
the  ground,  which  was  covered  with  cobble- 
stones, the  plaintiff  sprained,  twisted,  or 
bruised  her  right  knee,  dislocating  the  semi- 
lunar cartilage  and  rendering  her  a  cripple 
for  life. 

The  defendant  company  is  charged  with 
negligence  in  not  providing  a  safe  and  prop- 
er place  for  the  alighting  of  its  passengers 
at  Glenn  Harbor;  in  not  furnishing  steps 
or  other  means  so  that  passengers  might  em- 
bark and  disembark  in  safety ;  In  operating 
its  cars  with  steps  too  high  and  too  far  from 
the  ground;  and  in  falling  and  refusing  to 
use  a  bench  or  stool  In  order  that  the  passen- 
gers might  safely  land.  It  is  also  charged 
that  the  agents  of  the  defendant  failed  prop- 
erly to  support  and  assist  thei  plaintiff,  in 
leaving  the  car,  although  she  was  a  woman 
of  more  than  50  years  and  rather  frail  and 
delicate  physically.  Defendant's  counsel  in 
their  brief  make  an  additional  statement,  to 
the  effect  that  at  the  time  of  the  accident 
complained  of,  because  of  the  rain  and  the 


<ft=>For  other  eases  see  same  topic  and  KSY-NUMBER  in  ali  Key-Numbered  Digest*  and  Indexea 
•RehearlDS  denied  September  It,  1917. 


Digitized  by  VjOOQIC 


764 


166  PACIFIC  REPORTBB 


(Or. 


soft  grave!  of  the  platfonn,  the  brakeman 
concluded  not  to  use  the  stepping  block,  fear- 
ing It  might  turn  with  the  weight  of  the  pas- 
senger, but  took  Mrs.  Nelson  by  the  arm  and 
assisted  her  in  stepping  to  the  ground.  The 
distance  from  the  car  step  to  the  ground  was 
22  Inches  as  shown  by  measurements  offered 
by  defendant,  and  It  was  estimated  by  plain- 
tiff to  be  between  two  and  three  feet.  No 
Intimation  was  given  the  train  employes  that 
Mrs.  Nelson  had  sustained  any  Injury  In 
alighting  from  the  car,  and  defendant  con- 
tends that  the  record  discloses  that  it  was 
questionable  whether  any  ill  effects  remain- 
ed at  the  time  of  the  trial.  The  charge  of 
negligence  Is  that  a  safe  and  proper  place 
for  the  alighting  of  passengers  was  not  pro- 
vided, and  this  Is  explained  to  mean  that  In 
view  of  the  distance  from  the  car  steps  to  the 
ground  the  brakeman  should  have  used  his 
stepping  block.  These  statements  show  the 
contentions  of  the  (^posing  parties. 

[1]  The  particular  contention  of  the  plain- 
tiff in  this  case  is  that  the  trial  court  erro- 
neously permitted  damaging  evidence  to  be 
admitted  over  the  objection  of  plaintiff  which 
manifestly  Influenced  the  jury  in  its  verdict. 

C.  M.  Idleman,  of  Portland,  for  appellant. 
C.  A.  Hart,  of  Portland  (Carey  &  Kerr,  of 
Portland,  on  the  brief),  for  respondent 

BBAN,  J.  (after  stating  the  facts  as  above). 
At  the  inception  of  the  trial  Mrs.  Charlotte 
Nelson,  upon  Interrogatories  of  her  counsel, 
set  the  pace  for  the  introduction  of  the  tes- 
timony complained  of  by  testifying  to  the 
following  effect:  On  the  day  mentioned  she 
went  from  Portland  to  Glenn  Harbor,  pay- 
ing her  fare.  When  she  reached  there  the 
brakeman  got  down,  put  up  her  umbrella  be- 
cause it  was  raining  awfully  hard,  and  reach- 
ed up  his  hand  and  took  hold  of  hers  to  as- 
,  sist  her.  When  she  got  to  the  lower  step 
she  had  to  jump  down.  The  brakeman  did 
not  support  her  "very  mncb."  He  famished 
her  with  no  stepping  block  or  stool.  She 
stated  she  could  not  tell  the  exact  measure- 
m«it  from  the  lower  step  to  the  ground, 
but  that — 

"it  would  come  up  to  about  my  hip.  Q.  Some- 
where between  the  knee  and  the  bip?  A.  Yes; 
because  when  I  was  on  the  ground  and  reached 
up  my  hand  they  took  mine.  I  know  that,  for 
I  boarded  the  car,  that  same  car,  and  at  other 
places  it  was  all  I  could  do  to  get  up  from  the 
ground  to  the  lower  step.  Q.  That  is  all  level 
ground?     A.  Yes,   sir.     Q.  A   platform   there? 

A.  Yes;  but  this  platform  was  all  packed  with 
all  sizes  of  round  rock,  all  the  way  from  your 
fist  down  to  httle  pebbles." 

She  testified  ttiat  when  she  alighted  her 
ankle  and  knee  and  whole  limb  hurt.  It  is  in 
evidence  that  she  took  no  regular  treatment 
for  her  injuries.  The  defendant  company 
used  a  footstool  at  times  for  passengers  to 
alight  At  the  beginning  of  the  unfolding  of 
the  testimcmy  on  the  part  of  defendant,  W. 

B.  Burkhalter,  a  dvli  engineer,  testlfled  in 


effect  that  he  was  familiar  with  defendant's 
railroad  line  and  with  the  station  faciliUes 
in  different  places  to  a  certain  extent;  that 
especially  between  Portland  and  Llnnton  It 
was  practically  street  car  servicci  He  gate 
a  detailed  description  of  the  subtirban  travel, 
stating  that  stops  were  frequently  made  to 
accommodate  passengers  where  people  want- 
ed to  get  off  at  places  not  on  the  time  card. 
To  the  interrogatory:  "What  sort  of  fadll- 
tles  would  be  at  such  places?"  defendant  ob- 
jected, and,  as  the  trial  court  explained,  hi 
order  to  lead  up  to  the  matter  the  witness 
was  permitted  to  answer  as  follows: 

"At  points  where  a  great  number  of  people 
used  the  station  platform  there  would  be  a  good 
platform,  and  at  points  which  were  only  used 
by  a  very  small  number,  the  platform  would  be 
very  rough,  depending — the  condition  of  the 
platform  would  vary  as  to  the  number  of  peo- 
ple that  used  the  station." 

PlaintlfTs  coimsel  saved  an  exception  to 
the  ruling  of  the  court,  and  assigns  the  same 
as  an  error  for  which  a  reversal  of  the  judg- 
ment Is  asked.    It  will  be  noticed  that  while 
the  want  of  a  proper  and  safe  place  for  the 
plaintiff  to  alight  from  the  car  is  alleged,  ;et 
the  gist  of  the  evidence  is  directed  to  a  fail- 
ure  adequately    to   assist   the  plaintiff  in 
alighting;  that  the  brakeman  failed  to  give 
her  much  assistance  in  alighting  from  the 
car,  and  failed  to  furnish  her  any  stool  for 
that  purpose.     She  stated  that  there  was  a 
platform  there,  and  mentioned  the  want  of 
facilities  for  boarding  and  alighting  from  the 
car  at  other  places.    It  is  apparent  that  tbe 
testimony  objected  to  is  general,  and  it  maj 
be  far-fetched  or  of  little  materiality.    It 
was  held  in  Illinois  Surety  Co.  v.  Frankfort 
Heating  Co.,  178  Ind.  208,  97  N.  E3.  158,  that 
it  is  not  competent  to  establish  the  quaUt; 
or  efficiency  of' the  machine  in  eontroveisy 
by  proving  that  of  a  machine  sold  to  some 
one  else.    That  the  testiiBpny  objected  to  waa 
important  or  touched  upon-,  a  pivotal  or  de- 
terminative issue  in  the '  case  vWe  are  unable 
to  observe.    It  does  not  appear  »{»  have  been 
introduced  as  an  excuse  for  any  dofcct  in  the 
facilities  furnished  by  defendant  ar^e  sta- 
tion mentioned.    As  we  understand  tnie  o"^ 
line  given  •  by  the  witness,  the  descrip^Jo" 
covers  this  station  as  well  as  others.    In  '*> 
far  as  it  had  a  bearing  upon  the  issue,  it  waj 
in  part  favorable  to  plaintiff.    It  is  hnpossl- 
ble  to  conceive  that  the  evidence  admitted 
over  the  objection  of  counsel  for  plaintiff  In- 
fluenced  the    verdict   rendered.     Whatever 
may  be  said  as  to  its  competency,  it  was  not 
of  sufflclent  materiality  upon  which  to  base 
a  reversal.    Brown  v.  O.  W.  R.  &  N.  Co.,  63 
Or.  396,  128  Pac.  38;    Schulte  v.  Pac.  Paper 
Co.,  67  Or.  .334,  135  Pac.  527,  136  Pac  S; 
Alackay  v.  Commission,  77  Or.  611,  619,  152 
Pac.  250.    There  is  little  question  hi  regsni 
to  the  law.    The  difficulty,  if  any,  is  as  to  its 
application. 

[J]  It  may  be  stated  as  a  general  rnle  tlwt 
it  is  the  duty  of  a  common  carrier  to  p«™* 
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safe  and  conrenlent  means  of  entering  and 
leaving  Its  Tehlcle.  This  Includes  tbe  exer- 
cise of  due  care  In  the  construction  and  keep- 
ing la  at  least  a  reasonably  safe  condition 
tbe  steps  of  cars  and  other  appliances  for 
enabling  passengers  to  board  and  alight  from 
Its  cars.  It  Is  not,  however,  bound  to  exer- 
cise an  infallible  judgment  In  such  matters, 
and  Is  generally  considered  to  be  guilty  of  no 
breach  of  duty  If  the  method  of  construction 
adopted  is  in  common  use  and  approved  by 
experience,  but  it  has  been  held  that  It  can- 
not excuse  Itself  unless  the  appliances  used 
by  It  were  reasonably  safe,  though  they  were 
8udi  as  had  be«i  ad<9ted  and  used  by  oth- 
ers. It  may  be  the  carrier's  duty  under  cer- 
tain circumstances  to  provide  a  stool  or  box 
for  the  use  of  a  passenger  entering  or  leav- 
ing its  car,  for  Instance,  where  the  steps  of 
Bnch  car  are  InoonveQlently  high,  or  where 
the  car  has  been  stopped  at  a  point  where 
tbere  is  no  platform.  Whether  or  not  the 
carrier  has  been  negligent  in  the  construc- 
tion of  Its  steps  or  In  furnishing  other  ap- 
pliances for  enabling  the  passenger  to  board 
and  alight  from  its  vehicle  is  usually  a  ques- 
tion for  the  Jury  under  the  facts  of  the  par- 
ticular case.  4  R.  C.  U  p.  1233,  i  653.  In 
the  notes  to  lliompson  v.  Gardner,  etc.,  St. 
By. 'Co.,  118  Am.  St  Bep.  473,  we  find: 

"It  is  the  duty  of  a  street  railroad  company 
to  know  that  the  place  where  its  cars  stop  to 
discharge  passengers  is  a  reasonably  safe  place, 
and  a  passenger  can  assume  it  is  safe,  unless 
obviously  dangerous.  Mobile  Light  &  R.  Co. 
V.  Walsh,  146  Ala.  290,  40  South.  659  &  Ann. 
Caa.  852]." 

It  is  also  there  said: 

"The  rule  holding  street  car  companies  liable 
for  negligence  if  they  fail  to  provide  passengers 
a  place  to  alight  in  safety  is  because  the  rela- 
tion of  carrier  and  passenger  does  not  cease  un- 
til the  passenger  is  safely  off  the  car.  •  •  • 
Thus,  wneu  the  steps  of  the  car  are  so  high  that 
a  passenger  cannot  conveniently  alight,  the  com- 
pany is  negligent  if  it  falls  to  furnish  a  box  or 
pla<x6rm,  or  assist  the  passenger  in  alighting, 
or  warn  him  of  the  danger  and  give  plenty  of 
time.  Truesdell  v.  Erie  R.  Co.,  114  App.'  Div. 
34,  99  N.  Y.  Supp.  694." 

It  Is  for  the  jury  to  determine  in  a  particu- 
lar case  whether  the  carrier  was  iiegligent  in 
its  failure  to  provide  a  stool  to  assist  pas- 
sengers to  alight  Mote  to  Traphagen  v.  Erie 
R.  Co.,  9  Ann.  Cas.  p.  965;  Mo.  Pac.  Ry. 
Co.  y.  Wortham,  73  Tex.  26,  10  S.  W.  741,  3 
liL  R.  A.  368,  note ;  Ma,  etc.,  R.  Co.  ▼.  Sher- 
rill,  32  Tex.  Civ.  Xpp.  116,  72  S.  W.  429. 

[J]  Whether  or  not  the  failure  of  the  de- 
fendant's .  servants  to  furnish  a  stool  for 
plaintiff  to  step  oa  when  she  alighted  from 
the  car  constituted  negligence  on  its  part,  or 
whether  or  not  the  brakeman  rendered  her 
proper  and  adequate  support  when  she  dis- 
embarked from  the  car  at  the  station  named, 
were  questions  for  the  jury  under  all  the 
facts  and  circumstances  of  the  case,  to  be  de- 
termined under  proper  Instructions  by  the 
court  as  to  the  law.  This  determination  hav- 
ing been  made,  and  finding  no  reversible  er- 


ror In  the  record,  tbe  judgment  of  the  circuit 
court  is  afQrmed. 

McBRIDE,  O.  J.,  and  M0ORJE3  and  Mc- 
CAMANT,  JJ.,  concur. 


(85  Or.  270 


STATE  V.  HOFFMAN. 


(Supreme  Court  of  Oregon.    July  24,  1917.)- 

1.  Jury    ^=»131(8) — Quaufioations— Cbkdi- 
BILITT  OF  WrrNKSSBS. 

In  a  nuisance  prosecution  for  selling  intoxi- 
cating liquors,  the  state  cannot  question  prospec- 
tive jurors  regarding  their  prejudice  against 
the  testimony  of  witnesses  obtaining  information 
solely  for  parposes  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  568.] 

2.  iNIOXICATINa  LlQUOBS  «=»236(11)— CRIMI- 
NAL Prosecution  —  Sufficiency  of  Evi- 

DENCK. 

In  a  nuisance  prosecution  for  sellinf;  intoxl- 
eating  liquors,  testimony  of  a  so-called  informer 
employed  for  the  express  purpose  of  procuring 
evidence,  who  was  corroborated  to  some  extent, 
warrants  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  gj  313-315.] 

8.  Intoxioatino  Liquobs  ®=3255 — Cbiminai, 
Prosecution— Rktubn  of  Seized  Liquors. 
Under  Laws  1915,  p.  150,  providing  for  one 
complaint  and  warrant  upon  which  are  based 
distmct  proceeding  for  maintaining  a  nuisance 
and  a  proceeding  m  rem  against  the  seized  liq- 
uors, the  court  cannot  order  the  seized  liquors 
returned  to  defendant  upon  his  acquittal  on  the 
nuisance  .charge. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  394.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Prosecution  by  the  State  of  Oregon  against 
George  U  Hoffman  for  maintaining  a  nui- 
sance. From  a  Judgment  discharging  de- 
fendant and  directing  certain  seized  liquons 
to  be  returned  to  him,  the  State  appeals. 
Opinion  delivered  for  purpose  of  determining 
questions  of  law  pursuant  to  Laws  1916,  p. 
167,  f  34. 

The  district  attorney  for  Multnomah  coun- 
ty filed  a  complaint  In  the  district  court  for 
said  county  charging  the  defendant  with  "un- 
lawfully keeping  and  maintaining  a  place  as 
a  c<»nmon  nuisance,"  by  keeping  for  sale, 
barter,  and  delivery,  in  violation  of  law, 
certain  Intoxicating  liquors  at  number  890 
East  XamhlU  street,  Portland.  The  title  of 
the  court  and  cause  as  found  in  the  com- 
plaint, reads  thos : 

"In  the  District  Court  of  the'  State  of  Oregon 
for  the  County  of  Multnomah. 

"State  of  Oregon  v.  Geo.  L.  Hoffman,  Defendant 

"Misdemeanor.    Chapter  141,  General  Laws  of 
Oregon.  1915." 

Thereafter,  on  the  same  day,  a  .warrant  of 
arrest,  search,  and  seizure  was  Issued  under 
the  following  caption: 


4t=»For  otbtr  cases  see  lam*  topic  and  KBT-NUUBESl  la  all  Key-Nnmbercd  DlgMU  and  Indexes 
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"In  the  District  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah. 

"State  of  Oregon  v.  John  Doe,  Whose  True 
Name  is  Unknown,  Defendant. 

"Warrant  for  Search  and  Seizure  and  Arrest" 
The  return  of  tbe  sheriff  discloses  that  by 
virtue  of  this  warrant  be  searched  the  prem- 
ises descrll)ed  therein,  seized'  a  considerable 
quantity  of  liquors,  and  "pursuant  to  the 
within  order,  arrested  John  Doe  [George 
Hoffman]  in  the  county  of  Multnomah,  the 
iteeper  thereof,  and  I  hare  him  now  In  cus- 
tody l>efor«  tbe  court."  The  defendant  en- 
tered a  plea  of  not  guilty,  a  trial  was  bad, 
resulting  in  a  conviction,  from  which  the  de- 
fendant appealed  to  the  circuit  court,  where, 
upon  a  trial  to  the  Jury,  there  was  a  verdict 
of  acquittal  and  Judgment  discharging  the 
defendant  and  directing  the  sheriff  to  return 
to  him  the  liquors  which  had  been  seized  at 
the  time  of  the  arrest  i^rom  this  Judgment 
the  state  appeals. 

Thomas  O.  Ryan,  Deputy  Dlst  Atty.,  of 
Portland  (Walter  H.  Evans,  Dist.  Atty.,  and 
Geo.  Mowry,  lx»th  of  Portland,  on  the  brief), 
for  the  State.  John  Manning,  of  Portland 
(Manning,  Slater  &  Ijconard,  of  Portland,  on 
the  brief),  for  respondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  This  appeal  Is  taken  under  the  au- 
thority of  section  34  of  chapter  141,  Laws  of 
Oregon  1915,  which  reads  as  follows : 

"An  appeal  to  the  Supreme  Court  may  be  tak- 
en by  the  state  from  tue  judgment  or  order  of 
the  circuit  court  in  all  cases  arising  under  this 
act,  upon  a  judgment  for  the  defendant  quashing 
the  indictment,  or  upon  a  judgment  of  acquittal 
entervMl  on  a  verdict,  whether  ordercil  by  the 
court  or  otherwise,  for  the  purpose  of  determin- 
ing questions  of  law,  but  not  for  the  purpose 
of  obtaining  a  new  trial ;  but  nothing  in  this 
section  contained  shall  be  construed  to  abridge 
any  right  of  appeal  which  the  state  may  have 
otherwise  under  the  criminal  laws  of  tliis  state." 

[1]  The  first  assignment  of  error  chal- 
lenges the  ruling  of  the  court  In  refusing  to 
allow  the  prospective  jurors  upon  their  voir 
dire  to  answer  this  question : 

"If,  in  a  prosecution  for  unlawfully  selling  in- 
toxicating liquors,  or  for  keeping  intoxicating 
liquor  for  unlawful  sale,  a  portion  of  the  evi- 
dence produced  by  the  state  should  consist  of  the 
testimony  of  what  is  commonly  Imown  as  an 
informer,  namely,  a  person  whose  testimony  is 
to  the  effect  that  he  bought  intoxicating  liquor 
for  the  sole  purpose  of  securing  evidence  against 
the  seller,  have  you  any  such  prejudice  against 
testimony  of  that  class  or  against  witnesses  of 
that  class,  or  against  cases  in  which  such  testi- 
mony is  used,  as  would  prevent  you  from  giving 
a  fair,  just,  and  impartial  verdict  in  such  a 
case?" 

It  will  be  noted  that  the  question  goes  to 
the  Juror's  opinion  of  the  credibility  of  "In- 
formers" as  witnesses.  In  the  case  of  Jen- 
kins y.  State,  31  Fla.  196,  198,  a  Juror  was 
asked  this  question: 

"Is  your  mind  in  such  a  state  that  you  would 
or  could  give  the  evidence  of  an  Ethiopian  or 
descendant  of  the  African  race  the  same  weight 
that  you  would  that  of  a  Caucasian  or  descend- 


ant of  the  white  race,  in  rendering  a  verdict 
upon  this  case?" 

Mr.  Justice  Taylor,  speaking  for  the  court, 
says: 

"This  question  was  not  at  all  a  proper  one  to 
be  put  to  a  juror  on  the  voir  dire,  as  it  did  not 
seek  or  tend  to  demonstrate  the  juror's  bias  for 
or  prejudice  against  the  prisoner,  but  was  an 
effort  to  make  the  juror,  in  advance  of  the  pro- 
duction of  evidence  in  the  cause,  disclose  what 
class  of  witnesses  he  would  or  would  not  inve 
credence  to;  a  field  of  inquiry  tliat  is  not 
proper  to  l>e  gone  into  in  testing  the  qualifi- 
cation of  jurors  on  the  voir  dire.  To  illustrate 
its  impropriety:  Suppose  the  prisoner's  coun- 
sel has  put  this  qnestion  to  the  jury:  'John  Doe, 
who  is  a  white  man,  and  Rictiard  Roe,  who  is  a 
colored  man,  will  be  witnessea  in  this  case: 
Richard  Roe,  the  colored  man,  will  be  the  de- 
fendant's witness.  Doe  will  be  the  witness 
against  him — will  you,  or  can  you  give  as  much 
credence  or  weight  to  Roe's  evidence  as  to  that 
of  Doe  in  roidering  your  verdict?'  Should  the 
juror  answer  that  Doe's  would  weigh  the  strong- 
est with  him,  it  would  not  demonstrate  any  ele- 
ment of  incompetency,  bias,  or  prejudice  in  the 
juror  as  such  to  sit  in  judgment  on  the  pris- 
oner's case,  but  such  an  answer  from  the  juror 
wonld  only  demonstrate  the  ill  fortune  of  the 
prisoner  in  having  Roe  for  a  witness,  or  rather 
in  not  having  some  one  else  as  a  witness  more 
credible  than  Roe." 

In  State  v.  Iloledger,  15  Wash.  443,  46  Pac. 
652,  objections  were  sustained  to  the  fol- 
lowing questions: 

"  'Would  you  attach  more  importance  or  cred- 
ibility to  the  word  of  a  preacher  outside  of 
court  tlian  any  other  gentleman,'  and  ♦  •  • 
'Would  you  attach  more  credence  to  the  testi- 
mony of  Dr.  Mclnturff,  a  minister  of  the  gospel, 
than  that  of  any  one  else?'  " 

The  court,  speaking  through  Mr.  Justice 
Dunbar,  dismisses  the  assignment  of  error 
with  these  words : 

"These  questions  are  so  apparently  improper 
and  irrelevant  that  we  do  not  feel  called  upon 
to  enter  into  discussion  of  them." 

The  question  in  the  case  at  bar,  while  more 
skillfully  framed  than  those  quoted,  is  in  the 
same  class  so  far  as  the  purpose  and  result 
are  concerned,  and  we  think  the  trial  court 
did  not  err. 

[2]  Our  attention  Is  next  called  to  the  ac- 
tion of  the  court  in  directing  a  verdict  for 
the  defendant.  This  ruling  was  based  upon 
the  theory  that  the  state  has  no  right  to  em- 
ploy a  witness  to  purchase  liquor  from  a  de- 
fendant for  the  express  purpose  of  securing 
evidence  upon  which  to  base  a  prosecution 
for  violation  of  law.  The  ^jpial  court  express- 
ed Its  views  thus : 

"The  court's  ruling  is  that,  when  the  state  en- 
courages a  person  to  commit  a  Crime,  it  cannot 
take  advantage  of  its  own  wrong." 

The  evidence  discloses  that  a  witness  nam- 
ed Hammond,  employed  by  the  state  as  a  de- 
tective, purchased  from  defendant  the  liquor 
upon  which  the  criminal  proceeding  Is  based. 
There  was  also  other  evidence  In  corrobora- 
tion. Our  attention  has  not  been  called  to 
any  authorities  supporting  the  position  taken 
by  the  trial  court,  and  In  nn  independent  in- 
vestigation we  have  been  unable  to  find  any. 
On  the  contrary,  Iji  State  t.  Barber,  2.  Kaa 
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App.  679,  43  Pac  80O,  802,  In  a  similar  case 
the  Kansas  Court  of  Ai^eals  says : 

"And,  finally,  the  defendant  asks  this  court  to 
reverse  tlio  jurtgrment,  and  order  a  new  trial,  on 
the  ground  that  the  only  witness  who  testified 
to  the  particular  sale  of  which  the  defendant 
was  convicted  admitted,  upon  cross-examination, 
that  he  lind  been  furnished  the  money  with 
which  to  make  the  purchases  testified  to  by  him ; 
that  he  at  that  time  expected  to  be  used  as  a 
witness  aKainst  the  defendant;  that  he  had  been 
hired  to  make  the  complaint,  and  to  become  a 
witness;  that  he  cared  nothing  about  the  en- 
forcement of  the  law ;  and  that,  in  making  the 
complaint  and  becoming  a  witness  in  this  case, 
he  was  prompted  solely  by  the  money  which  had 
been  promisM  him  by  ethers.  In  other  words, 
this  court  is  asked  to  declare,  as  a  matter  of 
law,  that  such  a  witness  is  unworthy  of  belief, 
and  that  the  defendant  should  not  be  deprived 
of  his  liberty,  property,  or  refutation  on  the 
unsupported  testimony  of  a  'spotter,'  although 
such  evidence  was  uncontradicted,  and  no  at- 
tempt was  made  to  impeach  the  witness,  save  by 
•hofring  the  motives  which  prompted  him  to  do 
what  he  did  towards  securing  the  conviction 
of  the  defendant.  The  trial  court  was  not  re- 
quested to  submit  to  the  jury  an  Instruction  em- 
bodying that  proposition,  and  we  know  of  no  law 
which  would  have  authorized  such  an  instruc- 
tion. Neither  do  we  know  of  any  precedent 
which  we  might  follow  were  we  to  declare  the 
rule  to  be  as  argued,  even  if  we  entertained  the 
views  expressed  by  counsel." 

Tills  court  has  adopted  the  same  view  in 
State  V.  Kmmons,  63  Or.  535,  127  Pac.  791. 
Therefore  the  trial  court  erred  In  directing 
a  verdict  of  acanittal. 

[3]  Finally,  it  is  urged  that  the  court  had 
no  Jurisdiction  to  order  the  liquors  seized 
under  the  warrant  to  be  Iretumed  to  the  de- 
fendant This  proceeding  is  based  upon  the 
provisions  of  chapter  141,  Laws  of  Oregon 
1915.  Section  15  of  the  act  declares  that  all 
places  where  intoxicating  liquors  are  manu- 
factured, sold,  bartered,  or  given  away,  in 
violation  of  law,  and  all  intoxicating  liquors 
kept  for  sale,  barter,  or  delivery,  in  violation 
of  law,  are  common  nuisances.  Sections  20, 
21,  and  22  of  the  act  prescribe  the  procedure 
for  punishing  the  keeper  and  destroying  the 
liquors,  and  are  as  follows: 

"Upon  the  filing  of  a  complaint,  information 
or  indictment  charging  that  a  place  is  kept  or 
maintained  as  a  common  nuisance  by  any  per- 
son or  persons,  and  that  intoxicating  liquors, 
l>ottles,  glasses,  kegs,  pumps,  bars  or  other  prop- 
erty are  kept  or  used  therein  in  keeping  and 
maintaining  such  place  as  a  common  nuisance, 
a  warrant  shall  be  issued  commanding  the  offi- 
cer to  whom  it  is  directed  to  arrest  the  person 
or  persons  charged  or  described  as  the  keeper 
or  keepers,  and  to  search  the  place  described  in 
such  compbdnt,  information  or  indictment,  and 
to  seize  and  take  into  his  custody  all  intoxicat- 
ing liquors,  glasses,  bottles,  kegs,  pumps,  bars 
or  other  proper^  described  in  said  complaint  or 
information  which  he  may  find  at  such  place, 
and  safely  keep  the  same  subject  to  the  orders 
of  the  court.  The  complaint  or  information  shall 
be  supported  by  oath  or  affirmation  and  shall 
describe  the  place  to  be  searched  with  sufficient 
particularity  to  identify  the  same,  and  shall  de- 
scribe the  intoxicating  liquors,  or  other  property 
alleged  to  be  used  in  maintaining  the  same,  as 
particularly  as  practicable,  hut  any  description, 
however  general,  that  will  enable  the  officer  exe- 
cuting the  warrant  to  identify  the  property  to  be 
seized,  shall  be  deemed  sufficient.  Upon  the  re- 
turn of  the  warrant,  the  court  shall  proceed  as  in 


other  cases  against  the  persoi>  or  persons  ar- 
rested."   Section  20. 

"Whenever  any  intoxicating  liquor  or  other 
property  shall  be  seized  under  such  a  warrant, 
whether  an  arrest  has  been  made  or  not,  a  no- 
tice shall  issue  within  forty-eight  hours  after 
the  return  of  the  warrant  in  the  same  manner  as 
a  summons,  directed  to  the  defendant  or  defend- 
ants in  such  action,  and  to  all  persons  claiming 
any  interest  in  the  intoxicating  liquors,  or  other 

Sroperty,  and  fixing  a  time  not  less  than  five 
nys  from  the  service  thereof  and  a  place  at 
which  any  and  all  persons  claiming  any  inter- 
est therein  may  appear  and  answer  the  com- 
plaint made  against  such  intoxicating  liquors 
or  other  property,  and  show  cause,  if  any  they 
have,  why  the  same  shall  not  be  adjudged  a 
nuisance  and  ordered  destroyed.  Such  notice 
shall  be  served  upon  the  defendant  or  defend- 
ants in  such  action  in  the  same  maimer  as,  a 
summons,  if  they  be  found  within  the  jurisdic- 
tion of  the  court,  or  otherwise  by  publication 
according  to  the  laws  governing  publication  of 
summons  in  civil  suits,  and  a  copy  thereof  shall 
also  be  posted  in  a  conspicuous  place  upon  the 
premises  where  such  property  was  seized.  If,  at 
the  time  for  filing  answer,  such  notice  has  not 
been  duly  served,  or  other  sufficient  cause  ap- 
pear therefor,  the  time  for  answering  may  be  by 
the  court  extended  and  sucli  other  notice  issued 
as  will  supply  anv  defect  in  the  previous  notice 
and  give  reasonable  tima  and  opportunity  for  all 
persons  interested  to  appear  and  answer.  At 
or  before  the  time  fixed  by  notice,  any  person 
claiming  an  interest  in  the  intoxicating  liquors, 
or  other  property  seized,  may  file  his  answer  in 
writing,  setting  up  his  claim  thereto,  and  shall 
thereunon  be  deemed  a  party  defendant  to  the 
proceeciings  against  such  liquor  or  other  proper- 
ty. The  complaint  or  information  and  answer 
or  answers  that  may  be  filed  shall  be  the  only 
pleadings  required;  and  at  the  time  fixed  for 
answer,  or  any  other  time  then  to  be  fixed  by 
the  court,  a  trial  shall  be  had  in  a  summary 
manner  before  the  court,  sitting  without  a  jury, 
of  the  allegations  of  the  complaint  or  informa- 
tion against  the  liquor  or  other  property  seized ; 
and  whether  any  answer  shall  be  filed  or  not,  it 
shall  be  the  duty  of  the  district  attorney  to  ap- 
pear and  adduce  evidence  in  support  of  such  al- 
legations."    Section  21. 

"If  the  court  shall  find  that  said  Intoxicating 
liquors  or  other  property,  or  any  part  thereof, 
were  at  the  time  the  complaint  or  information 
were  filed,  being  used  in  maintaining  a  common 
nuisance,  he  sliall  adjudge  forfeited  so  much 
thereof  as  he  shall  find  was  being  so  used,  and 
shall  order  the  officer,  in  whose  custody  it  is, 
publicly  to  destroy  the  same,  and  such  officer 
shall  make  a  return  thereof  to  the  court  in  which 
such  action  is  pending,  showing  that  he  has  com- 
plied with  the  said  order  so  made  and  entered. 
So  much  of  the  intoxicating  liquor  or  other  prop- 
erty as  the  court  shall  not  find  to  have  been  used 
in  maintaining  a  common  nuisance  he  shall  or- 
der returned  by  the  officer,  in  whose  custody  it 
is,  to  the  place  or  as  near  as  possible  to  the 
place  from  which  it  was  taken,  or  delivered  to 
the  person  establishing  his  claim  to  the  same. 
If  the  court  shall  find  that  any  of  such  liquors 
or  other  property  was,  at  the  time  the  com- 
plaint or  information  was  filed,  being  used  in 
maintaining  a  common  nuisance,  and  shall  also 
find  that  it  was  being  used  by  any  person  serv- 
ed with  the  notice  provided  for  in  the  previous 
section  of  this  act,  or  by  any  person  filing  an 
answer,  as  in  said  section  provided,  so  that  it 
was  then  owned  or  claimed  by  any  such  person 
and  by  him  knowingly  allowed  to  be  so  used, 
the  court  shal>  render  judgment  against  such 
person  for  the  costs  of  the  proceedings  against 
the  intoxicating  liquors  or  other  property  so  used 
or  owned  by  him.  If  the  court  shall  not  find 
that  any  of  the  said  intoxicating  liquors  or  other 
property  seized  was,  at  the  time  the  complaint 
or  information  was  filed,  being  used  in  main- 
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taining  a  common  nuisanee,  or  shall  not  find  that 
any  of  it.  was  being  so  used,  or  so  owned  and 
allowed  to  be  used,  by  any  person  served  with 
the  notice  aforesaid,  or  Tolnntarily  becoming 
a  party  as  aforesaid,  the  costs  of  the  proceed- 
in{;8  against  snch  property  shall  be  paid  as  in 
criminal  cases.  Either  the  state,  or  any  defend- 
ant or  other  person  claiming  the  property  seiz- 
ed, may  appeal  from  the  judgment  of  the  conrt 
in  any  such  special  proceeding  against  property 
seized,  in  the  manner  provided  for  the  taking 
of  appeals  in  criminal  cases,  eicept  that  the  ap- 
peal must  be  taken  within  ten  days,  unless  the 
time  be  extended  by  the  court,  for  good  cause 
shown ;  and  any  claimant  of  such  property  who 
appeals,  in  order  to  stay  the  proceedings,  must 
give  an  undertaking  wiui  two  or  more  sureties 
to  the  state  of  Oregon,  to  be  approved  by  the 
trial  court,  in  a  sum  of  not  less  than  $100  nor 
less  than  double  the  costs  adjudged  against 
him,  conditioned  that  be  will  prosecute  his  ap- 
peal without  unnecessary  delay,  and  that  if  judg- 
ment be  rendered  against  him  on  appeal,  he  will 
satisfy  such  judgment  and  costs.  No  bond  shall 
be  required  tor  an  appeal  by  the  state,  and  such 
appeal  shall  stay  the  execution  of  judgment" 
Section  22. 

It  wUl  be  seen  at  once  tbat  there  is  but 
one  complaint  and  one  warrant  upon  whidi 
are  based  two  distinct  proceedings,  one 
against  the  keeper  tor  the  misdemeanor  in- 
TOlred  in  maintaining  the  nuisance,  and  the 
'  Other  a  proceeding  in  rem  against  the  liquors. 
The  last  sentence  of  section  20  says: 

"Upon  the'  return  of  the  warrant,  the  court 
shall  proceed  as  in  other  cases  against  the  per- 
son or  persons  arrested." 

Section  21  provides  for  condemnation  pro- 
ceedings against  the  liquors  in  a  separate  ac- 
tion upon  the  same  complaint,  but  with  dif- 
ferent answers,  and,  if  the  drcnmstances  of 
the  particular  case  warrant  it,  with  different 
parties,  and  npon  this  branch  of  the  case  the 
property  is  either  destroyed  or  returned  to 
the  owner  as  the  facts  disclosed  upon  the 
trial  may  indicate.  The  case  before  us  for 
present  consideration  is  the  criminal  action 
against  the  keeper,  and,  when  it  was  taken  by 
appeal  from  the  district  court,  the  proceeding 
In  rem  did  not  accompany  it. 


The  state  of  Maine  has  a  somewhat  similar 
statute,  enacted  in  185S,  and  the  Supreme 
Court  of  that  state,  in  the  case  of  State  t. 
Bartlett,  47  Me.  39S,  says: 

"The  statute  (chapter  33,  Laws  of  18SS)  under 
which  the  liquors  in  controversy  were  seized 
contemplates  that  liquors  may  be  found  in  the 
custody  of  one  person,  but  may  be  owned  and  in- 
tended to  be  used  for  lawful  or  unlawful  par- 
poses  by  other  persons.  It  therefore  provides  for 
the  punishment  of  the  persons  who  kept  or  have 
in  their  possession  liquors  with  intent  to  sell  the 
same  unlawfully.  It  also  provides  that  the  own- 
er of  the  suspected  liquors,  or  those  entitled  to 
their  possession,  may  come  in  and  defend  them 
apainst  the  charge  of  being  intended  for  sale  in 
violation  of  law. 

"These  two  proceedings,  though  originating 
in  the  same  preliminary  charge,  are,  in  the  end, 
entirely  distinct*-one  terminating  in  a  judgrment 
in  which  the  status  of  the  liquors  is  determined ; 
the  other  in  a  judgment  in  which  the  guHt  or 
innocence  of  the  party  having  such  liquors  in 
custody  is  determined." 

This  excerpt  Is  a  very  dear  exposition  of 
our  own  statute.  In  the  case  at  bar  the  only 
question  which  was  before  the  circuit  court 
was  the  guilt  or  Innocence  of  George  Li.  Hoff- 
man, and  the  order  for  the  return  of  the  liq- 
uors was  without  Jurisdiction,  and  thraefore 
void. 

If  the  other  brandi  of  the  proceeding  is 
still  pending  in  the  district  court,  aa  we  un- 
derstand that-  it  is,  there  is  nothing  t»  pre- 
vent that  court  from  disposing  of  it 

The  question  of  tlie  effect  of  the  judgment 
of  acquittal  in  this  case  is  not  before  us,  and 
we  do  not  undertaie  to  decide  whether  It  is 
a  bar  to  the  action  against  the  Uqaors.  Nei- 
ther do  we  pass  upon  the  problem  as  to 
whether  a  "John  Doe"  warrant  of  search  and 
seizure,  Issued  upon  a  complaint  whldtt  dis- 
closes the  true  name  of  the  keeiier,  will  justi- 
fy such  search  and  seizure. 

McBRIDE;  C.  J.,  and  BURNETT  and 
HARRIS,  J  J.,  concur. 
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STATE  T.  DOTSON.    (No.  13863.) 
(Supreme  Court  of  Washington.    Aug.  14, 1917.) 

1.  BuROiAST  9=341(2)  —  Pkiha  Faoik  Eti- 

DKIfOB. 

Evidence  that  a  stolen  automobile  was  in  the 
sarase  on  the  night  in  question,  that  the  garage 
was  locked,  and  that  the  lock  was  broken,  the 
door  evened,  and  the  car  removed  during  the 
nighttime  without  the  owner's  knowledge,  prima 
fade  proved  a  burglary  b7  some  oneu 

2.  BDBQLAXT     «=941(6)— EVISKnCK— iDENnn- 
CATIOR  OF  DEIXnDAIfT. 

If  a  garage  keeper  identifying  defendant  ac- 
cused of  burglary  by  breaking  another  garage 
and  Btealing  an  automobile,  was  able  to  identify 
defendant  generally  as.  in  his  best  belief,  the 
man  who  bad  been  to  his  garage  with  the 
btolen  car  on  the  night  in  question,  the  identi- 
fication was  sufficient. 

8.    BTJBOI..4RT  «=»42(1)— POBSESSIOK  OF  Stouch 

Profebtt. 
Possession  of  recently  stolen  property  taken 
by  a  burglar  is  a  circumstance  which,  if  un- 
explained, tends  to  establish  the  crime  and  fix 
the  guilt 
4.  BUBOLABT  «s>41<l)  —  Qun.i'-SumciiKOT 

OF  BVIDKRCB. 

In  a  prosecution  for  burglary  by  breaking 
into  a  garage  and  stealing  an  automobile,  evl- 
deoce  lield  to  justify  verdict  of  guilty. 
K.  Cbhunai.  Law  «=»404(4)— Evidence. 

In  a  proaecution  for  breaking  into  a  garage 
and  stealing  an  automobile,  license  plates  found 
on  the  stolen  car  when  it  was  discovered  in  a 
cit7,  whidi  were  not  the  plates  belonging  to  the 
car,  were  admissible  in  evidence  as  material  to 
show  the  condition  of  the  car  when  found,  and 
that  the  plates  had  beat  changed  to  prevent  iden- 
tification. 
6w  OunfiRAi,  Law  «9404(4)— Evidence. 

Clothing  identified  by  an  officer  as  the  hat 
and  coat  worn  by  defendant  when  brought  back 
from  the  city  where  the  car  was  found,  intro- 
duced to  permit  comparison  by  the  keeper  of  a 
garage  where  a  man  with  the  stolen  car  stopped 
in  the  early  morning  of  the  day  after  the  bur- 
glary to  get  gasoline,  were  admissible  as  part 
of  the  circumstantial  evidence  connected  with 
the  identification  of  the  man. 
7.  Crihinal  Law  «=3404(3)— Bvidenob. 

Automobile  keys  for  differait  makes  of  au- 
tomobiles, found  on  defendant's  person  when  ar- 
rested, were  admissible  as  in  the  nature  of  crim- 
inal tools. 

Department  2.  Appeal  from  .  Superior 
Court,  Skagit  County;  Augustus  Brawley, 
Judge. 

Henry  E.  Dotsoa  was  convicted  at  bur- 
glary, and  he  appeals.    Affirmed. 

Flick  &  Frater,  of  Seattle,  and  Coleman  & 
Oable,  of  Mt  Vernon,  for  appellant.  A  R. 
HUen  and  B.  V.  Welta,  both  of  Mt  Vernon, 
for  the  State. 

HOLCOMB,  J.  The  first  and  second  com- 
plaints of  appellant  of  the  Judgment  against 
him  are  that  the  evidence  was  insufficient  to 
justify  the  verdict  of  guilty,  and  that  the 
trial  court  erred  In  refusing  to  direct  a  ver- 
dict In  his  fbvor. 

Appellant  was  charged  with  having,  in 
Skagit  county.  Wash.,  on  April  19,  1916,  wIU- 
fnlly,  unlawfully,  and  feloniously  broken  and 
entered  a  building,  to  wit,  a  barn  and  ga- 


rage, wherein  property,  to  wit,  an  automo- 
bile, was  at  the  time  kept  for  use  and  de- 
posit, vritb  intent  to  commit  a  crime  therein, 
to  wit,  the  taking  of  an  automobile  and  mo- 
tor vehicle  without  the  permission  of  the 
owner,  the  bam  and  garage  at  the  time  being 
the  property  of  another,  to  wit,  one  E.  O. 
English. 

[1]  The  evidence  was  chiefly  circumstan- 
tial. There  was  evidence  that  the  automo- 
bile was  in  the  garage  on  the  night  in  ques- 
tion; that  the  garage  was  locked;  that  the 
lock  was  broken,  the  door  opened,  and  the 
car  removed  therefrom  during  the  nighttime 
without  the  knowledge  of  the  owner.  TUs 
sufficed  prima  fade  to  prove  a  burglary  by 
some  one.  It  was  further  shown  that  the 
garage  was  situated  in  Mount  Vernon,  and 
that  appellant,  a  fireman  employed  by  the 
Great  Northern  Railroad  Company,  travded 
from  Seattle  on  the  evening  of  April  19th  on 
an  employe's  pass  of  that  railroad,  upon 
wbidi  he  obtained  passage  from  Seattle  to 
BelUngham,  but  left  the  train  at  Mount  Ver^ 
non  at  about  8:35  p.  m.  The  car  which  was 
taken  was  a  Studebaker  six.  It  bad  on  it  at 
the  time  three  noaskld  and  one  smooth-cade 
tire.  The  smooth-case  tire  was  on  the  right 
front  wheel.  The  loss  of  the  car  was  dis- 
covered early  in  the  morning  of  April  20th. 
The  owner  and  an  officer  started  In  pursuit 
of  it  immediately,  and,  as  there  had  been  a 
rain  that  night  and  the  car  could  easily  be 
tracked  by  its  tires,  they  tracked  it  and 
found  that  it  stoi^ed  at  a  place  on  the  Pa- 
dflc  highway  called  Sylvana,  and  at  a  ga- 
rage at  that  place.  They  tracked  it  continu- 
ously into  iSeattle,  and  on  the  morning  of  the 
20th  it  was  found  in  Seattle,  abandoned  at 
the  roadside  and  showing  all  evidences  of  a 
hard  trip.  Oa  the  morning  of  AprU  20th,  at 
a  very  early  hour,  before  daylight,  a  person 
driving  a  Studebaker  six  stopi)ed  at  the  ga- 
rage in  Sylvana,  awakened  the  keeper,  and 
procured  gasoline.  On  the  morning  of  the 
20th  appellant  presented  himself  at  the  Great 
Northern  Depot  In  Seattle,  and  took  a  train 
leaving  there  at  8  a.  m.  for  Belllngham. 
When  arrested  api)ellant  had  In  his  posses- 
si<»i  a  number  of  automobile  keys  for  dif- 
ferent makes  of  automobiles.  After  arrest, 
upon  being  taken  to  Sylvana,  the  keeper  of 
the  garage  where  the  Stubebaker  six  had 
stopped  on  the  night  of  April  20th  immedi- 
ately recognized  and  identified  apiiellant  as 
the  man  who  had  driven  It 

[2]  1.  Appdlant  insists  that  the  identtflca- 
tioa  by  the  keeper  of  the  garage  was  not 
definite  and  positive.  We  think  it  waa  It 
was  not  necessary  for  him  to  identify  any 
particular  mark  or  peculiarity  of  the  man. 
It  is  suffident  If  he  was  able  to  identify  him 
generally  as,  in  his  best  belief,  the  man  who 
had  been  there  with  the  car  on  the  night  in 
question. 

Appellant  also  insists  that  these  drcum- 
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Btantial  facta  fall  f&r  short  of  proring  that 
apt)ellant  Is  the  man  who  broke  and  entered 
the  garage;  that  mere  possession  of  the 
property  taken  Is  not  proof  of  the  breaking 
and  entering. 

"It  is  seldom  that  burglary  can  be  proyod  by 
the  direct  and  positive  evidence  of  witnesses 
who  have  knowledge  of  the  actual  breaUng  and 
entry.  The  inference  of  guilt  in  most  instances 
has  necessarily  to  be  drawn  from  other  facts 
satisfactorily  proved.  The  sufficiency  of  the 
evidence  in  any  case  belongs  exclusively  to  the 
jury ;  the  competency  of  the  evidence  is  to  be 
determined  by  the  court."    4  R.  C.  L.  442,  §  37. 

"Every  essential  element  of  the  offense  charg- 
ed must  be  proved,  and  it  must  be  shown  beyond 
a  reasonable  doubt  that  the  offense  was  com- 
mitted by  the  defendant.  The  evidence,  however, 
need  not  be  direct.  Circnmstantial  evidence  is 
sufficient  if  it  excludes,  beyond  a  reasonable 
doubt,  every  other  hypothesis  except  that  of  the 
defendant's  guilt."  6  Cyc.  240-241;  State  v. 
Norris,  27  Wash.  4B3.  67  Pac  963. 

[3]  Possession  of  the  recently  stolen  prop- 
erty taken  by  a  burglar  is  a  circumstance 
which,  if  unexplained,  tends  to  establish  the 
crime  and  fix  the  guilt 

[4]  Tested  by  these  rules,  we  are  satisfied 
that  the  circumstances  were  such  that.  If  the 
Jwy  believed  the  evidence  thereof,  every  link 
In  the  chain  necessary  to  connect  defendant 
With  the  crime  charged  and  prove  the  com- 
mission of  the  crime  was  shown.  Hence 
there  was  sufficient  evidence  to  establish  the 
commission  of  the  offense  and  to  connect  the 
appellant  with  It  and  to  Justify  the  verdict; 
and  consequently  the  court  could  not  direct  a 
verdict  In  favor  of  the  appellant. 

[5-7]  2.  The  third  error  claimed  by  appel- 
lant Is  upon  the  admission  of  evidence,  ex- 
cepted to  at  the  time  and  referring  to  three 
things:  (1)  The  introduction  of  certain  11- 
coise  plates  found  on  the  car  which  had  been 
taken;  (2)  improper  Identification  of  cloth- 
ing worn  by  appellant  and  improper  admis- 
sion of  the  same  into  evidence ;  and  (3)  im- 
proper admission  into  evidence  of  the  keys 
taken  from  the  person  of  appellant  As  to 
the  license  plates  found  upon  the  stolen  car, 
they  were  found  at  the  time  It  was  discover- 
ed in  Seattle,  and  they  were  not  the  plates 
which  belonged  to  the  car.  They  were  prop- 
erly Introduced  In  evidence  and  were  materi- 
al to  show  the  condition  of  the  car  when 
found,  and  that  the  license  plates  belonging 
on  the  car  had  been  changed  in  order,  mani- 
festly, to  prevent  IdenUflcatlon  of  the  car. 
They  were  material  parts  of  the  circumstan- 
tial evidence  In  the  case.  The  garments  in- 
troduced In  evidence  were  identified  by  an 
officer  as  the  hat  and  coat  worn  by  appel- 
lant when  he  was  brought  back  from  Seattle. 
They  were  Introduced  for  the  purpose  of  com- 
parison by  the  keeper  of  the  garage  where 
the  man  with  the  Stubebaker  six  stopped  in 
the  early  morning  of  April  20th,  and  were  a 
part  of  the  circumstantial  evidence  connect- 
ed with  the  identification  of  the  man.  They 
were  properly  received.  The  keys  were  also 
proper  and  competent  evidence  as  tending  to 


show  that  appellant  was  in  possession  of  the 
keys  with  which  he  could  make  use  of  sever- 
al different  kinds  of  automobiles,  were  in  the 
nature  of  criminal  tools  or  implements,  and 
constituted'  a  suspicious  circumstance.  Such 
evidence  Is  always  admisslWe.  6  Cyc.  239; 
Commonwealth  v.  Williams,  2  Cush.  (Mass.) 
582. 

3.  The  determination  of  the  preceding  ques- 
tions In  effect  disposes  of  appellant's  assign- 
ment on  the  refusal  of  the  trial  conrt  to 
grant  his  motion  to  set  aside  the  verdict 

4.  The  fifth  and  sixth  claims  of  error  re- 
late to  discussion  of  stricken  testimony  In 
the  argument  of  counsel  for  the  state  and 
the  refusal  of  the  court  to  Instruct  the  Jury 
to  disregard  the  same.  An  examination  of 
the  record  discloses  that  the  prosecuting  at- 
torney made  no  reference  in  argument  to  the 
stricken  testimony,  and  that  his  argument  re- 
lated solely  to  testimony  as  to  which  no  mo- 
tion had  been  made  and  no  ruling  by  the 
court  thereon.  The  testimony  referred  to  by 
him  was  proper,  relevant,  and  cranpetent  evi- 
dence. 

There  Is  no  error.   Affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 


(97  Wash.  3») 
GRAXS  HARBOR  COMMERCIAIi  CO.  v. 
PIPER.     (No.   14139.) 
(Supreme  Court  of  Washington.    July  23, 1917.) 

L  Equity  <S=>46— Equitabls  Rklikp— Exist- 
ence OF  Other  Remedies. 
It  is  only  in  extraordinary  instances  where 
the  ordinary  auxiliary  law  remedies  will  give 
no  adequate  and  speedy  relief  that  the  aid  of 
equity  can  also  be  invoked  to  assist  in  preserv- 
ing the  fruits  of  a  law  action. 

2.  Receivers  (S=>3— REitBOT— Pbovibiohalob 
Incidental. 

A  receivership  is  merely  ancillary  to  the 
main  cause  of  action,  and  is  not  an  independent 
remedy,  and  can  be  invoked  only  in  a  pending 
suit  brought  to  obtain  some  relief  which  the 
court  has  jurisdiction  to  grant 

3.  Receivebs  ®=>38— Afpucatior   Scffobt- 
ED  BY  Evidence. 

The  application  for  a  receiver  must  be  sop- 
ported  by  evidence  that  the  appointment  of  a 
receiver  is  necessary ;  the  mere  statement  that 
there  is  danger  of  fraud,  mismanagement  etc., 
being  insufficient 

4.  Receivebb  <S=>16  —  Cokfiaint  —  Sofh- 

CIENOT. 

The  conrt  may  appoint  a  temporary  receiv- 
er pendente  lite  where  the  complaint  states  a 
cause  for  such  appointment 

5.  Reoeivebs  ©=932— Appmcation— Showiho 
—Sufficiency. 

In  an  application  for  the  appointment  of  a 
receiver  the  plaintiff  must  show:  (1)  Either 
that  he  has  a  clear  right  to  the  property  itself, 
that  he  has  some  lien  upon  it,  or  that  the  prop- 
erty constitutes  a  special  fond  to  which  he  has 
a  right  to  resort  for  the  satisfaction  of  hia 
claim ;  and  (2)  that  the  passession  of  the  proper- 
ty by  defendant  was  obtained  by  fraud  or  that 
the  property  itself  or  the  income  arising  from 
it  is  in  danger  of  loss  from  neglect  waste,  mis- 
conduct, or  insolvency. 
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6.  CKEDrroRs'  Suit  ®=»13— Conditions  Pre- 
cedent. 
Until  a  creditor  has  obtained  a  Judgment  at 
law  for  his  demand  against  the  debtor  and  the 
return  of  an  execution  unsatisfied,  an  action  in 
equity  will  not  lie  to  reach  assets  and  apply 
them  to  the  payment  of  a  money  demand  arising 
upon  a  contract  express  or  implied. 

Department  2.  Appeal  from  Superior 
Court,  King  County. 

Suit  by  the  Grays  Harbor  Commercial 
Company  against  L.  R.  Fifer,  doing  business 
under  the  firm  name  and  style  of  the  Ia  R. 
Fifer  Lumber  Company.  From  an  order  of 
the  court  appointing  a  receiver,  defendant 
appeals.    Order  reversed. 

Walter  Metzenbaum,  of  Seattle,  for  ap- 
pellant. Baxter  &  Jones,  of  Seattle,  for  re- 
spondent. 


HOrXM>MB,  J.  On  October  31,  IMB,  the 
plaintiff  brought  a  suit  in  the  superior  court 
of  King  county  against  I*  B.  Fifer,  doing 
business  as  the  L.  R.  Fifer  Lumber  Company. 
The  complaint  is  in  form  the  one  ordinarily 
used  in  stating  an  action  at  law  upon  an 
open  account  The  capadty  of  the  corpora- 
tion to  sue  is  set  out,  and  the  last  paragraph 
of  the  complaint  alleges  that  the  defendant 
haa  become  Indebted  to  the  plaintiff  in  the 
snm  of  S160.08  for  lumber  and  shingles  pur- 
chased from  it  during  the  last  three  years 
preceding  the  comraencement  of  the  action. 
A  demand  is  made  for  Judgment  for  the 
$160.08,  together  with  costs  and  disburse- 
ments. The  complaint  does  not  seem  to  in- 
dicate in  any  way  that  any  kind  of  equitable 
relief  is  asked.  The  record  shows  that  on 
the  date  of  the  filing  of  this  complaint  an 
order  to  show  cause  was  made,  upon  the  mo- 
tion of  plaintiff's  counsel,  and  was  made  re- 
turnable on  November  3,  1916.  This  order 
requires  the  defendant  to  appear  on  the  last- 
named  dnite  and  show  cause  why  a  receiver 
should  not  be  appointed. 

Appellant's  brief  states  that  at  the  time 
plaintiff's  complaint  was  filed  it  was  accom- 
panied by  an  affidavit  of  one  of  the  attor- 
neys for  the  plaintiff,  which  stated  facts  that 
would  tend  to  show  that  equitable  relief 
was  to  have  been  asked  for.  This  aflJdavlt, 
although  referred  to  in  the  rlef  as  being  In 
the  record,  does  not  appear  therein. 

On  November  3,  1916,  Mark  Munson  was 
appointed  receiver  of  L.  R.  Fifer.  The  for- 
mal order  was  filed  November  6,  1916.  Since 
that  date  no  action  seems  to  have  been  taken 
other  than  the  bringing  of  this  appeal,  which 
appeal  is  taken  from  the  order  of  the  court 
appointing  a  receiver. 

The  appellant's  one  assignment  of  error 
is  that  the  court  erred  in  appointing  a  receiv- 
er pendente  lite  of  the  goods  and  effects  of 
the  defendant.  The  argument  is  directed 
along  two  lines,  the  first  being  that  the  court 


was  without  Jurisdiction ;  if  this  should  not 
be  sustained,  then  that  there  was  a  wrongful 
exercise  of  discretion. 

[1]  If  there  exists  any  legal  Justification, 
it  is  probably  based  upon  the  sixth  subdivi- 
sion of  section  741,  Rem.  Code,  and  that  is 
the  reason  recited  in  the  order  for  the  ap- 
pointment made  therdn.  It  clearly  could 
not  be  founded  upon  any  of  the  other  five 
subdivisions  of  that  section.  The  sixth  sub 
division  of  section  741  is  as  follows : 

"And  in  such  other  cases  as  may  be  provided 
for  by  law,  or  when,  in  the  discretion  of  th« 
court,  it  may  be  necessary  to  secure  ample  jus- 
tice to  the  parties:  Provided,  that  no  party  or 
attorney  or  other  person  interested  in  an  action 
shall  bo  appointed  receiver  therein." 

Bven  under  this  statutory  authority  the 
"discretion  of  the  court"  is  to  be  exercised 
only  when  "it  may  be  necessary  to  secure 
ample  Justice  to  the  parties." 

As  a  rule,  in  law  actions  there  are  ade- 
quate auxiliary  law  remedies.  It  is  only  in 
extraordinary  instances,  where  the  ordinary 
auxiliary  law  remedies  will  give  no  adequate 
and  speedy  relief,  that  the  aid  of  equity  can . 
also  be  invoked  to  assist  in  preserving  the 
fruits  of  a  law  action. 

[2]  A  receivership  is  merely  ancillary  to 
the  main  cause  of  action  and  is  not  an  in- 
dependent remedy.  The  appointment  of  a 
receiver  can  be  invoked  only  in  a  pending 
suit  brought  to  obtain  some  relief  which  the 
court  has  Jurisdiction  to  grant,  and  cannot 
be  employed  to  determine  finally  the  rights 
of  the  parties.  Am.  L.  &  T.  Co.  v.  Toledo, 
etc.,  Ry.  Co.  (C.  C.)  29  Fed.  416;  Tx^ary  v. 
Columbia  River,  etc.,  Nav.  Co.  (O.  C.)  82  Fed. 
775;  In  re  Brant  (O.  C.)  96  Fed.  257;  Vila 
V.  Grand  Island  Elec.  I*,  etc.,  Co.,  68  Neb. 
222,  94  N.  W.  136,  97  N.  W.  618,  63  L.  R.  A. 
791,  110  Am.  St  Rep.  400,  4  Ann.  Cas.  69. 

As  a  general  rule.  In  the  absence  of  special 
drcurastances  showing  the  necessity  for 
placing  the  pr(^)erty  in  the  custody  of  the 
court,  a  court  of  equity  will  not  appoint  a 
receiver  when  the  party  seeking  relief  has 
an  adequate  and  complete  remedy  at  law. 
Pearce  v.  Jennings,  94  Ala.  524,  10  South. 
511;  McElwain  v.  WllUs,  9  Wend.  (N.  Y.) 
648,  The  power  to  appoint  a  receiver  is 
never  exercised  if  any  other  safe  and  ex- 
pedient remedy  can  be  used.  Corey  v.  Long,  43 
How.  Prac.  (N.  Y.)  497.  A  receiver  will  not  be 
appointed  if  garnishment,  execution,  and  at- 
tachment will  enable  the  creditor  to  reach 
the  property  sought.  Tumlln  v.  Vanhorn,  77 
Qa.  315,  3  S.  B.  264;  Buckeye  Engine  Co. 
V.  Donau  Brew.  Co.  (0.  C.)  47  Fed.  6 ;  Starr 
V.  Rathbone,  1  Barb.  (N.  Y.)  70;  Pelzer  v. 
Hughes,  27  S.  C.  408,  3  S.  B.  781. 

This  court  has  adopted  the  rule  that  the 
right  to  appoint  receivers,  which  is  vested  in 
the  courts,  should  be  exercised  only  when  it 
is  clearly  shown  that  it  is  necessary  to  pre- 
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vent  the  defeat  of  Justice.    Roberts  r.  Wash. 
Nat  Bank,  9  Wash.  12,  37  Pac.  26. 

In  the  case  of  Rldpath  v.  Sans  Poll,  etc., 
Transp.  Co.,  26  Wash.  427,  at  p.  431,  67  Pac. 
229,  230,  the  coart  says: 

"While  the  power  to  appoint  a  receiyer  to 
manage  the  business  of  a  corporation,  pending 
an  action  between  pai-ties  over  their  respec- 
tive rights  therein,  exists  in  courts  of  general 
jurisdiction,  it  is  a  power,  nevertheless,  which 
should  be  exercised  with  caution,  and  only  un- 
der such  circumstances  as  seem  to  demand  exem- 
plary relief.  To  appoint  such  a  receiver  is  the 
exercise  of  an  extraordinary  remedy,  and  is  to 
be  resorted  to  onlywhen  die  ordinary  remedies 
are  inadequate.  The  purpose  of  such  an  ap- 
pointment is  to  prevent  the  defeat  of  justice. 
*  •  •  A  litigant  in  such  cause  cannot,  there- 
fore, prior  to  the  determination  of  his  asserted 
claims,  demand  the  appointment  of  a  receiver  as 
a  matter  of  right.  He  must  show  some  necessity 
for  the  extraordinary  remedy.    •    •    ♦ " 

[8]  The  application  for  a  receiver  must  be 
supported  by  evidence  that  the  appointment 
of  a  receiyer  Is  necessary.  The  mere  state- 
ment that  there  la  danger  of  fraud,  misman- 
agement, etc.,  is  not  sufficient  Haines  v. 
Carpenter,  1  Woods,  262,  Fed.  Oas.  No.  5,- 
'906;  Baker  v.  Backus,  32  111.  79;  Brundage 
T.  Home,  etc.,  Ass'n,  11  Wash.  277,  39  Pac. 
666. 

[4]  The  court  may  appoint  a  temporary  re- 
ceiver pendente  lite,  but  the  complaint  must 
State  a  cause  of  action  for  such  appointment 
Sullivan  Elea  Power  Co.  v.  Blue,  142  Ind. 
407,  41  N.  E.  805. 

[S]  In  an  application  for  the  appointment 
of  a  receiver  the  plalntlfl  must  show:  (1) 
Either  that  he  has  a  clear  right  to  the  prop- 
erty itself,  that  he  has  some  lien  upon  It 
or  that  the  pr<H)erty  constitutes  a  special 
fund  to  which  he  has  a  right  to  resort  for  the 
satisfaction  of  his  claim;  and  (2)  that  the 
possession  of  the  prt^erty  by  defendant  was 
obtained  by  fraud,  or  that  the  property  Itself, 
or  the  Income  arising  from  it  Is  in  danger  of 
loss  from  neglect  waste,  misconduct  or  in- 
solvency. 34  Oyc  19 ;  O'Mahoney  v.  Belmont 
62.  N.  Y.  133;  Thompson  v.  Adams,  60  W. 
Va.  463,  55  S.  R  668;  Union  Boom  Co.  v. 
Samlsh  Boom  Co.,  33  Wash.  144,  74  Pac.  53. 

[B]  Until  a  creditor'  has  obtained  a  Judg- 
ment at  law  for  his  demand  against  the 
debtor,  and  the  return  of  an  execution  un- 
satisfied, an  action  In  equity  will  not  lie  to 
reach  assets  and  apply  them  to  the  payment 
of  a  moneyed  demand  arising  upon  a  con- 
tract, express  or  implied.  Allegations  of 
Insolvency  do  not  change  this  rule.  Adee 
T.  Blgler,  81  N.  Y.  349 ;  Estes  T.  Wileox,  67 
,N.  Y.  264. 

No  sufficient  showing  was  made  in  this 
case  upon  any  theory  whatever  to  warrant 
the  appointment  of  the  receiver. 

The  order  is   reversed. 

ELLIS,  0.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 


(97  Wuh.  5«0) 

JAMES  et  ux.  v.  LUEDERS  et  al  (No.  13671.) 
(Supreme  Court  of  Waaliington.  Aug.  7,  191T.) 
L  Frauos,  Statutb  of  «=s>117  —  Exbcutbd 

CONTUAOTS — VAUDITY. 

Where  the  testator  before  Iiis  death  made  a 
deed  in  consideration  of  care  and  support  the 
grantees  making  a  note  secured  by  mortgage  oa 
the  land,  and  all  the  instruments  were  placed 
in  his  attorney's  hands,  with  instructions  to 
deliver  the  de^  to  plaintiffs  and  the  note  and 
mortgage  to  his  estate  after  his  death,  the  can- 
tract  was  not  void  under  the  statute  of  frauds, 
being  fully  executed  at  the  time  of  his  death. 

2.  Deeds  ®=3l7(3)— Conbidesation. 

Tlie  mere  fact  that  friendship  entered  into 
the  consideration  of  a  deed  would  not  defeat  an 
agreem^it  to  deliver  such  deed  on  performance 
by  the  grantee  of  cotain  conditions. 

3.  Deeds  ^s>177  —  Revocation  bt  Subsk- 
QiraiNi  Wlli. 

If  a  deed  to  land  is  the  result  of  an  executed 
and  enforceable  agreement  it  cannot  be  over- 
come  by  a  subsequent  will. 

4.  Estoppel  <S=>63— Inconbisticst  Claih. 

Where  testator  made  a  deed  to  plaintiff  in 
consideration  of  care  and  support  and  other 
valuable  things,  delivering  it  to  his  attorney 
for  delivery  to  them  after  his  death,  and  on 
his  death  the  attorney  refused  to  deliver  tha 
deed  to  plaintiffs,  the  mere  fact  ttiat  they  filed 
a  claim  for  care  and  support  would  not  defeat 
their  right  to  the  deed. 

Department  1.  Appeal  from  Superior 
Court  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  M.  O.  James  and  wife  against 
H.  W.  Lueders  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions. 

Bates,  Peer  &  Peterson,  of  Tacoma,  for 
appellants.  H.  W.  Lueders,  of  Tacoma,  and 
Scott  &  Campbell,  of  Spc^ane,  for  reqxuid- 
ents. 

MAIN,  J.  By  this  action  the  plalntiffa 
sought  to  recover  possession  of  a  deed  to 
real  estate.  The  trial  in  the  superior  coart 
resulted  in  a  Judgment  in  favor  of  the  de- 
fendants. From  this  Judgment  the  plainUfls 
appeal. 

The  facts  are  substantially  these:  For  some 
years  prior  to  the  month  of  October,  1913, 
August  Thomas  and  wife  owned  lots  24  and 
25,  in  block  18,  Smith  and  Fife's  addition 
to  the  dty  of  Tacoma,  and  upon  these  lots 
had  been  erected  a  dwelling  house,  which 
the  owners  occupied.  Some  time  during  the 
month  of  October,  in  the  year  mentioned, 
Mrs.  Thomas  died.  A  short  time  thereafter, 
Mr.  Thomas  requested  M.  O.  James  and  wife, 
the  appellants,  to  become  tenants  of  his 
home,  and  take  care  of  the  sam&  Soffli 
thereafter  the  appellants  moved  to  the  prop- 
erty, agreeing  to  pay  therefor  a  stipulated 
rental.  Thomas  stored  some  of  his  furniture 
in  one  room  In  the  house,  and  for  a  few 
weeks  after  this  lived  with  the  appellants; 
then  went  away  on  a  trip  to  British  Colum- 
bia and  Spokane.  After  returning  from 
Spokane,  he  made  his  home  vrlth  the  appel' 
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lants  for  a  period  of  five  or  six  weeks,  wben, 
owing  to  rapidly  falling  health,  on  the  ad- 
vice of  his  physicians,  he  went  to  Southern 
California.  After  going  to  California,  his 
health  continued  to  fail,  and  during  the  early 
part  of  May  he  concluded  to  return  to  Ta- 
conia  and  make  his  home  with  the  appel- 
lants. S'rom  California  to  Tacoma  he  was 
aocompanied  by  one  O.  M.  Strieb,  a  friend 
of  many  years'  standing.  He  said  to  Strieb 
that  he  desired  to  return  to  Tacoma,  in  or- 
der that  he  might  receive  better  care  than 
he  was  receiving  in  California,  and  that  he 
might  die  In  the  same  bouse  in  which  his 
wife  had  died.  They  arrived  In  Tacoma  on 
the  10th  day  of  May,  1914,  and  M.  O.  James 
met  them  at  .the  depot  with  a  taxlcab. 
This  was  in  accordance  with  a  request  which 
he  had  received  by  wire.  From  the  depot 
Thomas  was  taken  to  the  home  occupied  by 
the  appellants,  and  there  remained  until  bis 
death,  which  occurred  on  the  15th  day  of 
Jtxue  following.  His  health  continued  to 
fail  rapidly,  and  he  had  abandoned,  appar- 
ently, all  hope  of  recovery  from  the  Illness 
from  which  he  was  then  suffering.  On  or 
about  the  19th  of  May,  he  caused  H.  W. 
liueders,  a  practicing  lawyer  in  Tacoma, 
who  Iiad  been  bis  attorney  for  many  years, 
to  prepare  a  deed,  note,  and  mortgage.  By 
the  deed  the  property  above  described  was 
conveyed  to  the  appellants.  The  mortgage 
covered  the  same  property,  and  together  with 
the  note  In  the  sum  of  $1,000,  which  Is  se- 
cured, was  executed  by  the  appellanta  The 
papers  'were  executed  in  a  room  in  the  house 
occupied  by  the  parties;  the  attorney  being 
the  only  one,  other  than  Thomas  and  the 
appellants,  who  was  present.  After  the  ap- 
pellants had  executed  the  note  and  mort- 
gage, they  were  passed  across  the  table,  at 
whl<di  those  present  were  sitting,  to  ISiomas, 
who  delivered  the  note  and  mortgage  and  the 
deed  to  Lueders,  with  direction  that  he  re- 
tain the  same  until  his  (Thomas')  death, 
and  that  then  the  deed  be  delivered  to  the 
appellants,  and  the  note  and  mortgage  to  the 
executors  of  his  estate,  at  this  time  making 
the  statement  tliat,  tf  he  recovered,  the  pa- 
pers were  to  be  returned  to  the  parties  who 
had  respectively  executed  the  same.  On  the 
25th  day  of  May  Thomas  again  sent  for  bis 
attorney,  and  discussed  with  him  the  mak- 
ing of  a  wUl,  with  the  result  that,  on  the 
Ist  day  of  June,  a  will  was  executed.  <  Tbcon- 
as  owned  a  substantial  amount  of  property 
other  than  that  described  In  the  deed  and 
mortgage  mentioned.  A  few  days  after  the 
death  of  Thomas  the  appellant  M.  O.  James 
called  upon  Lueders,  who  was  then  attorney 
for  the  executOTs,  and  requested  that  the 
deed  be  delivered  to  him.  He  was  then  In- 
formed that  the  legatees  and  devisees  under 
the  will  objected  to  the  delivery  of  the  deed, 
and  were  going  to  wage  a  lawsuit  for  the 
purpose  of  preventing  its  delivery.  Some 
time  thereafter  the  present  action  was  Insti- 
tuted for  the  possession  of  the  deed,  making 


the  custodian  thereof,  as  well  as  the  benefi- 
ciaries under  the  will,  parties  defendant. 

[1]  The  evidence  in  the  CEise  clearly  shows 
that  the  execution  of  the  papers  above  men- 
tioned was  the  result  of  an  agreement  be- 
tween Thomas  and  the  appellants.  The  only 
Inference  that  can  be  drawn  from  the  tes- 
timony Is  that  by  the  terms  of  this  agree- 
ment the  appellants  were  to  execute  the  note 
and  mortgage,  and  deliver  the  same  to  Thom- 
as— which  they  had  done — and  that  they 
should  take  care  of  him  until  his  death.  The 
consideration  for  the  deed  was  the  note  and 
mortgage,  and  the  care,  including  board  and 
room,  which  he  had  received  from  them  prior 
to  the  time  of  going  to  California,  and  which 
he  expected  to  receive  from  the  time  the 
papers  were  executed  until  his  death.  As 
already  stated,  he  made  his  home  with  the 
appellants,  prior  to  the  time  of  his  going 
to  Callfortda,  taking  some  of  his  meals  with 
them,  and  some  at  hotels  or  restaurants  In 
the  city,  in  saying  that  the  <mly  Inference 
fairly  deducible  from  the  testimony  as  to  the 
terms  of  the  agreement  is  that  stated,  we 
have  not  taken  into  consideratimi  any  tes- 
timony given  by  the  appellants  bearing  upon 
the  transaction  with  the  deceased  person. 
Xhe  attorney,  who  was  the  only  disinterested 
party  present  at  the  time  the  papers  were 
executed,  testified  that  he  understood  the 
taking  care  of  Thomas  was  "one  of  the  things 
that  Induced  him  to  make  this  deed."  Two 
other  witnesses  gave  testimony  of  similar 
import;  one  the  friend  who  accompanied 
him  from  California,  and  the  other  an  ofllcer 
of  the  bcmk  in  which  be  kept  an  account. 
It  thus  appears  that,  while  the  agreement 
was  originally  oral,  its  effect  had  been  em> 
bodied  in  the  writings,  and,  when  Thomas 
died,  it  had  become  fully  executed,  because 
tile  appellants  had  done  everything  that  th^ 
were  required  to  do  under  the  terms  thereof. 
The  transaction  was  not  void  under  the  stat- 
ute of  frauds. 

[2]  The  prt^erty  was  worth  approximately 
$4,600;  the  value,  on  that.bairis,  after  de- 
ducting the  mor^ge,  being  $3,600.  This 
may  seem  a  large  compensation  for  the  serv- 
ices rendered  by  the  appellants,  but  Thomas 
had  a  right  to  measure  the  value  of  those 
services  at  whatever  figure  he  saw  fit.  It 
may  be  and  Is  doubtless  true  that  friendship, 
as  well  as  the  fact  that  Thomas  died  without 
Issue,  entered  into  the  matter;  but  this 
would  not  defeat  an  agreement  which  had 
become  executed  by  performance  on  one  side. 
The  cases  of  Nichols  v.  Oppermann,  6  Wash. 
618,  34  Pac.  162,  and  Brewer  v.  Cropp,  10 
Wash.  136,  38  Pac.  866,  are  distinguishable, 
because  in  those  cases  there  was  neither  per- 
formance nor  part  performance,  which  would 
make  the  statute  of  frauds  Inapplicable. 

[3]  Relative  to  the  contention  that  the 
delivery  of  the  deed  was  in  the  nature  of  a 
testamentary  devise,  and  therefore  was  re- 
voked by  the  subsequent  will,  this  may  be 
said:    While  the  statement   if  facts  recites 
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that  the  will  was  offered  In  evidence,  neither 
the  will  Itself,  nor  a  w^y  thereof,  Is  em- 
bodied In  the  record  brought  to  this  court. 
However,  the  fact  that  we  are  not  advised 
as  to  the  contents  of  the  will  Is  Immaterial, 
because,  If  the  deed  was  the  result  of  an  en- 
forceable agreement,  as  we  have  found,  It 
would  not  be  overcome  by  the  execution  of 
a  subsequent  will.  Whether  the  deed  and 
the  will  were  so  proximately  connected  that 
they  would  operate  as  one  transaction,  and 
be  construed  together,  we  need  not  here  de- 
termine. After  a  most  careful  consideration 
of  the  record,  It  Is  plain  to  us  that  a  failure 
to  sustain  the  transaction  and  require  the 
delivery  of  the  deed  to  the  appellants  would 
be  a  wrong  to  both  the  dead  and  the  living 
— to  the  dead,  because  It  would  defeat  the 
manifest  and  obvious  Intention  of  the  de- 
ceased ;  to  the  living,  because  It  would  deny 
their  right  to  pnqwrty  to  which  they  are 
justly  entitled. 

[4]  It  is  true  that  the  appellants  filed  a 
claim  against  the  estate  for  the  care  and 
attention  which  they  had  rendered  the 
deceased  after  his  return  from  California. 
This  claim,  however,  was  filed  after  they 
bad  been  advised  by  the  attorney  for  the  ex- 
ecutors that  the  foeQeSdarlea  under  the  will 
would  contest  the  deed.  Not  knowing,  of 
course,  the  result  of  such  litigation,  the  ap- 
pellants might,  In  the  exercise  of  reason  nnd 
caution,  file  a  claim,  in  order  that.  If  they 
were  defeated  In  the  litigation  over  the 
deed,  they  might  recover  something  for  their 
trouble  and  expense.  Under  such  circum- 
stances, we  thitik.  it  should  not  be  held  that 
the  filing  of  the  claim  would  defeat  the  right 
to  the  deed. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  supe- 
rior court  to  Niter  a  judgment  directing  the 
custodian  of  the  deed  to  deliver  the  same  to 
the  appellants. 

ELLIS,  <X  J.,  and  OHADWICE  and  MOR- 
RIS, 33.,  cimcnn. 

(97  Wa«h.  «4)  ' 

LARSON  ▼.  ANDERSON.     (No.  14104.) 
(Sapreme  Court  of  Washington.    Aug.  8,  1917.) 

1.  Chattbl    Mobtoaqbs    «=»249  —  Fobeclo- 

8DBE. 

A  chattel  mortgage  gives  the  mortgagee  an 
equitable  lien,  and  when  the  mortgagor  is  in  de- 
fault, the  mortgagee  may  foreclose  and  sell  the 
property  to  satisfy  his  lien;  the  function  of  a 
foreclosure  sale  being  to  officially  declare  a  for- 
feiture of  the  mortgagor's  title  and  transfer  ti- 
tle as  a  result  thereof. 

2.  PBiNcrPAL    AND    Agent    «=>43(1)— Poweb 
OF  Agent— PowEB  OF  Attorney. 

A  chattel  mortgage  on  a  steamer  was  fore- 
closed :  the  property  being  bought  in  by  the 
mortgagee.  After  the  death  of  the  mortgagee, 
his  agent,  acting  under  a  power  of  attorney, 
transferred  tlie  property  to  defendant,  and  the 
return  of  sale  was  altered,  the  name  of  the 
mortgagee  being  erased  and  the  name  of  tiie 
purchaser  as  assignee  substituted.     Held,  that 


the  death  of  the  mortgagee  revoked  fbe  agnt^ 
I>ower  of  attorney,  and  therefore  his  assign- 
ment was  of  no  effect 

3.  Chattel  Mobtqaobs  «=3288 — ^FoBBcii>- 
8x;be— Assignments. 
Rem.  Code  1915,  g  1107,  declares  that  saks 
of  property  under  chattel  mortgage  sball  be 
conducted  in  like  manner  as  sales  under  execu- 
tion. Section  1108  declares  that  the  purchaser 
at  such  sale  shall  take  aU  interest  which  the 
mortgagor  has  in  the  mortgaged  property,  irfail* 
section  1100  provides  that  the  officer  conduetin; 
the  sale  shall  execute  a  bill  of  sale  of  the  prop- 
erty to  the  purchaser,  which  bill  of  sale  tball 
be  effectual  to  cany  the  whole  title  and  inter- 
est purchased.  Held,  that  the  bill  of  sale  gi^n 
to  defendant  by  the  sheriff  did  not,  by  itaatm 
of  the  last  section,  establish  his  title  to  the  pn'p- 
erty  as  against  tlie  mortgagee,  the  purchaser  at 
foreclosure  sale. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

Action  by  Gladie  M.  Larscm,  administratrix 
of  the  estate  of  B.  F.  Richardson,  deceased. 
against  J.  L.  Anderson.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded,  with  instructions.  See,  ai^o, 
166  Pac.  776. 

P.  W.  WUlett  and  O.  U  Willett,  twth  oC 
Seattle  for  appellant.  Byers  &  Byers  and 
Robert  B.  Wallilnshaw,  all  of  Seattle,  f<»r  re- 
spondent. 

MORRIS,  J.  Appeal  from  a  Judgment  not- 
withstanding the  verdict  The  Jaiy  bavjog 
found  in  favor  of  appellant  upon  aU  the 
controverted  facts,  we  only  have  to  examine 
the  record  to  ascertain  whether  the  verdict 
can  be  sustained  upon  the  facts  and  Is  sac 
contrary  to  law.  Hence  a  complete  sutmnar; 
of  the  facts  need  not  be  glvm. 

Looking  first  to  the  facts  supported  by  the 
evidence  of  appellant,  we  find  that  prior  lo 
March,  1915,  B.  F.  Richardson  held  a  chattel 
mortgage  upon  the  steamer,  City  of  Botheil. 
a  small  boat  plying  the  waters  of  Lake  Wasit- 
Ington.  The  mortgagor  being  in  default,  the 
mortgage  was  foreclosed  and  the  steamer 
sold  under  foreclosure.  The  first  controvosy 
arises  as  to  the  purchaser  at  the  foredoeuie 
sala  The  property  was  bid  in  by  H  J.  Pettyg 
representing  the  mortgagee  under  porwer  at 
attorney  for  $2,300.  A  number  of  witnesses 
testified  that  after  the  sale  the  depat?  sheriJ 
In  charge  of  the  sale  Inquired  of  Pettys  for 
whom  he  was  bidding,  and  was  Informed  the 
bid  was  for  Richardson,  the  mortgagee.  11» 
deputy  had  with  him  at  the  time  of  the  sale 
a  memorandum  showing  the  amount  due  upoa 
the  mortgage,  principal,  interest,  and  nets. 
He  indorsed  upon  this  memorandum  "adil  i> 
plaintifC,"  and  returned  it  to  tbe  sheriff's 
office  with  the  notice  of  foreclosure  uoiie: 
whlch  the  sale  had  been  conducted.  Rlcbarl- 
son  died  March  17,  1915,  and  on  March  :^ 
Pettys,  as  attorney  la  fact  for  Ricfaardstc 
assigned  to  respondent,  Anderson,  "all  rfeli. 
title  and  Interest  to  the  steamer  City  oJ 
Bothell  purchased  from  the  sheriff"  at  i> 
foreclosure  sale.    The  consideration  of  t^ 
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assignment  was  ^,620,  |120  in  cash  and 
three  notes  for  $500  each.  On  the  same  day 
the  sheriff  executed  a  bill  of  sale  of  the  boat 
to  Anderson,  under  which  he  now  claims.  In 
addition  to  claiming  under  the  bill  of  sale 
Anderson  contends  that  under  an  agreement 
between  Pettys  and  himself  Pattys  purchased 
the  boat  for  lilm  at  the  foreclosure  sale.  Ap- 
pellant, having  been  appointed  administratrix 
of  the  estate  of  Richardson,  brought  this  ac- 
tion to  recover  the  value  of  the  boat,  alleg- 
ing a  conversion  by  Anderson.  As  previously 
stated  upon  the  facts,  the  verdict  was.  in  her 
favor.  The  trial  Judge,  however,  was  of  the 
opinion  that  the  sheriCTs  bill  of  sale  trans- 
ferred the  title  to  Anderson,  and  set  aside 
the  verdict  and  granted  the  Judgment  ap- 
pealed from. 

[1 , 2]  Accepting  the  facts  as  found  by  the 
general  verdict  for  appellant,  we  find  no  rea- 
son for  setting  aside  the  verdict  and  granting 
Judgment  for  resix>ndent  In  this  state  a 
chattel  mortgage  gives  the  mortgagee  an 
equitable  lien  upon  the  property  mortgaged, 
title  remaining  In  the  mortgagor.  When 
under  the  terms  of  the  mortgage  the  mortga- 
gor is  in  default,  the  mortgagee  Is  given  the 
right  to  foreclose  and  sell  the  property  to 
satisfy  his  lien.  The  funq^ilon  of  a  fore- 
closure and  sale  is  to  officially  declare  for- 
Teiture  of  the  mortgagor's  title  for  oondition 
t>roken  and  transfer  the  title  as  a  result 
thereof.  5  H.  C.  L.  464.  When  this  mortgage 
tvas  foreclosed  and  the  steamer  sold  the  title 
passed  with  the  sale,  and,  the  jury  having 
round  that  Blcbardson  was  the  purchaser  at 
:he  sale,  the  title  to  the  boat  passed  to  him. 
EUchardson  died  March  17th.  His  death  re- 
voked his  power  of  attorney  given  to  Pettys 
ind  the  assignment  to  Anderson  under  this 
x>wer  of  attorney  on  March  22d  was  value- 
ess.  The  bill  of  sale  from  the  sheriff  to 
kuderson  Is  l>a8ed  upon  this  assignment  and 
ipon  what  Is  termed  the  return  of  sale.  In 
rhlch  Anderson  Is  described  as  "J.  Li.  And- 
trson,  assignee."  Hie  evidence  of  appellant 
a  to  the  effect  that  In  the  return  of  sale  as 
>rlg:inally  made  by  the  sheriff  the  name  B. 
r.  Richardson  aM>eared  as  the  purchaser  at 
he  sale,  and  so  appeared  upon  an  ezamina- 
lon  of  the  sheriflTs  files  "between  the  latter 
lart  of  Mardi  and  the  middle  of  May,  1915." 
There  is  also  evidence  that  the  name  of  the 
lurehaser  as  originally  given  in  the  return 
>f  sale  has  been  erased  and  the  name  "J.  Ii, 
inderson,  assignee,"  substituted.  An  inspec- 
ion  of  the  return  plainly  evidences  an  era- 
ure,  though  what  was  erased  cannot  be  de- 
ermlned. 

[3]  Respondent  contends,  as  held  by  the 
jwer  court,  that,  irrespective  of  the  finding 
f  the  Jury  upon  the  facts,  the  bill  of  sale  es- 
ablishes  and  perfects  title  In  respondent, 
nd  appellant  has  no  right  in  law,  at  least  in 
his  form  of  proceeding,  to  question  his  title. 
f,  as  found  by  the  verdict  Richardson  was 
tie  purchaser  at  the  foreclosure  sale,  then 
he  title  to  the  boat,  as  well  as  the  right  of 


possession  passed  to  him,  and  upon  his  death 
and  the  appointment  of  appellant  as  the  legal 
representative  of  his  estate  full  power  and 
warrant  was  given  in  law  to  waee  an  action 
such  as  this,  the  purpose  of  which  is  to  re- 
store to  the  estate  that  which  in  fact  and 
law  belongs  to  It  We  are  unable  to  agree  in 
the  contention  of  respondent  that  under  our 
law  the  bill  of  sale  fixed  the  title  as  between 
appellant  and  respondent  Section  1107,  Rem. 
Code,  provides  that  sales  of  property  under 
chattel  mortgage  foreclosure  shall  be  conduct- 
ed In  like  manner  as  sales  under  execution. 
Section  1108  provides  that  the  purchaser  at 
such  sale  shall  take  all  interest  which  the 
mortgagor  has  in  the  mortgaged  property. 
Section  1100  provides  that  the  officer  conduct- 
ing the  sale  shall  execute  a  bUl  of  sale  of  the 
property  to  the  purchaser,  "which  bill  of 
sale  shall  be  effectual  to  carry  the  whole  title 
and  Interest  purchased."  Respondent  plus 
his  faith  to  this  last  clause,  arguing: 

"The  bill  of  sale  is  not  a  mere  acknowledtr- 
ment  of  pajrment.  It  is  not  merely  optlonaL  It 
is  the  very  medium  itself  through  which  the 
title  is  traasferred." 

Such  a  construction  overlooks  section  1108, 
under  which  the  title  of  the  mortgagor  passed 
to  the  purchaser  at  the  mortgage  sale.  Sec- 
tion 1109  Is  nothing  more  than  a  statement  of 
the  procedure  to  be  followed  by  the  officer 
conducting  the  sale  to  evidence  the  result  of 
the  sale,  and  the  clause,  "shall  be  effectual 
to  carry  the  whole  title  and  interest  pur- 
chased," presupposes  the  whole  title  has  been 
purchased  and  passed  under  section  1108, 
and  the  bill  of  sale  is  for  the  purpose  of 
speaking  the  consequence  or  result  of  what 
has  already  taken  place.  If  the  title  passed 
by  the  bill  of  sale,  what  becomes  of  the  title 
passed  to  the  purchaser  at  the  sale,  and 
where  was  the  title  between  March  1st  the 
day  of  the  sale,  and  March  22d,  the  date  of 
the  bill  of  sale?  There  can  be  but  one  an- 
swer, and  that  is  as  found  by  the  Jury  that 
the  title  passed  to  Richardson  at  the  sale  and 
at  his  death  on  March  17th  to  his  estate,  and 
no  action  of  .the  sheriff  could  take  it  away 
from  his  estate  and  transfer  it  to  Anderson. 
The  provision  of  section  1107,  to  the  effect 
that  sales  under  foreclosure  shall  be  conduct- 
ed in  the  same  manner  as  sales  under  execu- 
tion, refers  only  to  the  manner  of  sale.  In 
each  case  the  title  passed  by  the  sale,  and 
the  bUl  of  sale  is  only  evidence  of  the  sale, 
and  not  the  title  Itself. 

There  is  no  merit  In  respondent's  contention 
In  regard  to  the  failure  of  appellant  to  make 
a  tender  of  the  amount  paid  by  Anderson. 
Appellant  tendered  all  that  came  to  the  es- 
tate, which  was  all  that  she.  was  required 
to  do. 

Respondent's  motion  to  strike  the  state- 
ment of  facts  Is  denied.  It  is  based  upon  the 
contention  that  the  statement  of  facts  as 
proposed  by  appellant  was  so  deficient  as  to 
make  it  necessary  for  respondent  to  file  a 
new  statement  In  order  to  properly  present 
the  record  on  appeal.    Appellant's  statement 
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was  soffident  to  present  all  tbe  material  facts 
relevant  to  questions  raised  on  the  appeal. 
If  respradent  deemed  It  insufficient,  the  rem- 
edy was  by  amendment. 

Judgment  reversed  and  remanded,  with  In- 
structions to  enter  Judgment  on  the  verdict. 

ELLIS,  O.  J^  and  MAIN  and  OHADWICK, 
JJ.,  concur. 


(97  Wulu  488) 

In  re  RICHARDSON'S  ESTATE. 

LARSON  V.  ANDERSON  STEAMBOAT  OO. 

(No.  13902.) 

(Supreme  Ourt  of  Washington.    Aug.  8,  1917.) 

1,  EXKCUTOBS  AND   AOMINIBTaATOBS   9=»224 — 

OtAittB — Method  of  Presentino. 
Under  Rem.  Code  1915,  i  1483,  declaring 
that  the  effect  of  a  judgment  against  an  execu- 
te .or  administrator  shall  only  be  to  establish 
the  daim  in  the  same  manner  as  if  it  had  been 
allowed  to  executor  or  administrator  in  the 
court,  a  judgment  impoeing  costs  against  an 
administrator  does  not  reheve  the  successful 
party  of  the  burden  of  presenting  the  claim  for 
payment;  and,  unless  so  presented,  payment  can- 
not be  directed  by  the  probate  court. 

2.  Apfbai,    AMD    Ekbob    ^=»78(7)  —  Final 
Judgments— WnAT  CoNBtnTxrrEs. 

In  a  proceeding  against  an  administratrix 
to  compel  payment  of  costs  awarded  petitioner 
in  an  action  brought  by  the  administratrix, 
the  order,  directing  the  administratrix  to  pay 
the  coats  and  providing  for  revocation  of  her 
letters  in  case  of  failure,  is  a  final  judgment  de- 
termining the  controversy,  and  hence  is  appeal- 
able. 

Department  1.  Appeal  from  Superior 
Conrt,  King  County;   King  Dykeman,  Judge. 

In  the  matter  of  the  estate  of  B.  F.  Rldi- 
ardson,  deceased.  Petition  by  the  Anderson 
Steamboat  Company  against  Gladle  M.  Lar- 
son, administratrix.  From  an  order  in  favor 
of  petitioner,  the  administratrix  appeals. 
Reversed. 

P.  W.  WlUett  and  O.  L.  WlUett,  both  of 
Seattle,  for  appellant  Byers  &  Byers,  of 
Seattle,  for  respondent 

MORRIS,  J.  This  proceeding  la  a  side  Is- 
sue to  Larson,  Administratrix  of  Estate  of 
Richardson,  v.  Anderson,  166  Pac.  774.  The 
Anderson  Steamboat  Company  was  made  a 
defendant  in  that  action,  but  was  dismissed 
from  the  case.  It  thereupon  filed  a  cost  bill, 
and  its  costs  were  subsequently  taxed  in  the 
sum  of  $38.60.  On  April  29,  1916,  the  Ander- 
son Steamboat  Company  filed  a  petition  In 
the  probate  proceedings,  setting  forth  its 
claim  for  costs,  that  the  same  had  not  been 
paid,  and  praying  for  the  Issuance  of  a  cita- 
tion to  the  administratrix  to  show  cause 
why  an  order  should  not  be  entered  requir- 
ing payment  of  these  costs.  Citation  was 
Issued,  and  on  the  return  day  the  adminis- 
tratrix appeared  and  made  a  showing  that 
she  was  not  in  possession  of  funds  of  the 
estate  out  of  which  these  costs  could  be 
paid.  The  matter  was  continued  until  Octo- 
ber 16th,  when  the  administratrix  made  a 


further  showing  of  no  fnnds  and  no  prop- 
erty In  the  estate  within  the  Jurisdiction  c^ 
the  court  other  than  tbe  chose  in  action  then 
being  prosecuted  against  J.  L.  Anderson. 
Respondent  then  filed  an  affidavit  of  his 
counsel,  setting  forth  that  appellant  was  not 
the  general  administratrix  of  tbe  estate  of 
B.  F.  Richardson;  that  such  administratrix 
was  Sarah  M.  Richardson;  that  said  estate 
was  solvent  and  possessed  of  sufficient  fnnds 
to  pay  respondent's  claim.  The  facts  are 
that  B.  F.  Richardson  died  In  the  state  ol 
Indiana,  where  his  wife  was  appointed  ad- 
ministratrix of  bis  estate.  Subsequently  ap- 
pellant here  was  appointed  administratrix 
with  the  will  annexed  for  the  purpose  of 
prosecuting  the  action  of  Larson,  Adminis- 
tratrix, V.  Anderson.  The  Inventory  shows 
the  only  property  of  the  estate  listed  by  the 
administratrix  is  "a  chose  In  action  against 
the  Anderson  Steamboat  Company,  a  corpo- 
ration, and  J.  L,  Anderson  for  damages  for 
conversion."  This  proceeding  came  on  for 
hearing  on  October  17tli,  when  the  lower 
court  made  and  entered  an  order,  directing 
tbe  appellant  to  pay  tbe  Anderson  Steamboat 
Con?puny  Its  costs  as  taxed,  "and  In  the 
event  that  the  said  administratrix  falls  and 
neglects  or  refbses  to  pay  said  stmi  on  oi 
before  5  o'clock  p.  m.  of  October  17,  1916, 
that  her  letters  of  administration  be,  and 
tbe  same  hereby  are,  revoked,  canceled,  and 
set  aside."  From  tbls  order  the  appeal  Is 
taken. 

[1]  Our  probate  practice  affords  an  order- 
ly method  for  the  presentation  and  pajrment 
of  claims  against  estates,  even  though,  as 
here  contended,  the  claim  presented  Is  In  the 
form  of  a  Judgment  against  tbe  administra- 
trix. Section  1483,  Rem.  Ck>de.  Respondent 
argues  that  a  different  rule  should  apply 
where  the  court  has  taxed  costs  against  the 
administratrix,  and  thus  in  effect  Judicially 
determined  the  status  of  the  matter.  Tbe 
answer  Is  that  tbe  statute  affords  but  one 
method,  and  that  method  must  be  followed. 

[2]  It  is  further  contended  that  tbe  order 
appealed  from  was  not  a  final  order,  and 
hence  not  appealable.  A  final  order  is  one 
that  disposes  of  the  controversy.  The  con- 
troversy here  as  made  by  respcxident's  pe- 
tition was  "why  an  order  should  not  is- 
sue requiring  her  [appellant]  to  pay  tbe 
Judgment  of  your  petitioner  instanter."  The 
order  appealed  from  ordered  appellant  to 
pay  these  costs  to  respondent  on  or  before 
6  o'clock,  and  if  not  so  paid,  her  letters  of 
administration  "are  hereby  revoked,  cancel- 
ed, and  set  aside."  Such  an  ord^r  was 
the  determination  of  the  only  controversy 
t>efore  the  court  and  was  a  flnal  and  appeal- 
able order. 

Judgment  reversed. 

ELLIS,  a  J.,  and  MAIN  and  OHADWICK, 
JJ.,  concur. 
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on  Waah.  7(0) 

SCX)USE  et  aL  t.  ALASKA  &  YAKIHA  INY. 

CO.  et  al.     (No.  13682.) 
(Supreme  Court  of  Washington.    Aug.  7,  1017.) 

En  Banc.    On  rehearing.    Affirmed. 

For  former  opinion,  see  161  Pac.  1189. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  stlU  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported 
in  161  Pac.  1189;  and  for  the  reasons  there 
stated  the  Judgment  is  affirmed. 


C»T  Wadi.  6U) 

STATE  V.  ARNOLD.     (No.  14040.) 
(Supreme  Court  of  Washington.    Aug.  14, 1917.) 

1.  Crimikai.  Law  ^=3676  —  Exclusion  of 
Tkstimont— Rebuttal. 

Where  a  state  witness  had  testified  to  a  con- 
troversy with  defendant  and  as  to  the  animus 
resulting  therefrom,  it  was  not  error  to  exclude 
defendant's  testimony  as  to  the  same,  where  it 
did  not  tend  to  show  a  different  and  greater  bias 
or  contradict  the  witness. 

2.  CNtavxL  Law  «=»775(2)— Axibi— Inbtbuo- 

TIONS. 

Where  defendant  testified  as  to  his  where- 
abouts all  of  the  evening  in  question,  the  court 
prcq>erly  instructed  on  the  defense  of  alibi, 
though  defendant  introduced  evidence  to  show  he 
was  not  present  at  the  crime,  and  not  to  show 
be  could  not  have  been. 

8.  Cbiminal  La*  «=3ll66{l)  —  Nkw  Tbial  — 
DisciiETiON  or  COUBT. 
Where  oo  a  motion  for  a  new  trial  the  affi- 
davits tending  to  show  discovery  of  a  witness 
who  would  contradict  an  important  state  witness 
were  impeached  by  affidavits  on  the  part  of  the 
state  showing  contradictory  statements  made 
immediately  ittei  the  commission  of  the  crime, 
a  question  of  fact  was  presented  and  the  deter- 
minati<»  of  the  trial  court  will  not  be  reviewed 
in  the  absmce  of  an  abuse  of  discretion. 

Department  2.  Appeal  from  Supcfrlor 
Court,  Clarke  County ;   R.  H.  Back,  Judge. 

Frank ,  V.  Arnold  was  convicted,  and  ap- 
peals.    Affirmed. 

McMapter,  Hall  &  Drowley  and  H.  W. 
Axiudd,  all  of  Vancouver,  for  appellant. 

HOLC!OMB,  J.  [1]  I.  The  first  error  urg- 
ed to  reverse  the  Judgment  of  conviction  is 
that  the  court  erred  in  not  permitting  appel- 
lant to  teU,  In  testifying,  of  the  relations 
between  him  and  a  witness  for  the  state  nam- 
ed Fisher.  Fisher  had  testified  to  the  effect 
that  Bpi)ellant  and  his  brother  werd  not  at 
tlie  place  where  they  claimed  In  evidence 
they  were,  on  the  evening  and  at  the  time  of 
tbd  robbery.  This  was,  of  course,  important 
and  a  very  material  fact  which  was  in  sharp 
dispute.  It  is  contended  that,  if  the  witness 
Fisher  had  animus  towards  appellant  be- 
cause of  trouble  between  them,  the  Jury 
should  have  been  Informed  thereof  by  evi- 
dence, so  that  they  might  consider  the  testi- 
mony of  Fisher  In  the  light  of  that  feeling, 
and  that  the  partiality  of  a  witness,  whether 
of  friendship  toward  one  or  animosity  to- 
ward the  otbdr  party,  may  always  be  shown 


as  bearing  upon  credibility.  40  Cyc.  2656. 
The  witness  Fisher  did  not,  however,  deny 
that  during  the  11  months  previous  he  had 
had  some  feeling  against  appellant.  It  is 
claimed  that  his  admissions  were  equivocal, 
reluctant,  and  quallfled.  He  answered  that 
he  had  had  trouble  with  appellant,  but  "not 
much";  that  he  "was  sore  at  appellant,  but 
not  particular."  Appellant  was  questioned, 
to  rebut  the  foregoing,  and  asked  whether 
or  not  the  relations,  during  about  the  year 
preceding,  with  fisher,  had  been  friendly. 
Upon  objection,  answer  to  this  was  excluded. 
Fisher  having  admitted  his  unfriendliness 
during  that  period  approximately,  the  appel- 
lant's answer  could  not  have  but  corroborat- 
ed Elsher  on  that  general  question,  to  be  of 
avail  to  him,  and  could  not  be  rebuttal.  Ap- 
pellant was  then  asked  whether  or  not  in  the 
early  part  of  February  of  the  preceding  year, 
on  Fisbeir's  place,  an  altercation  occurred 
between  him  and  Fisher,  as  a  result  of  which 
appellant  was  ordered  off  the  idaoe  and  or- 
dered never  to  go  upon  the  place  again.  This 
testimony,  it  is  asserted,  tends  to  show  a 
degrete  of  bpstillty  towards  appellant  by 
Fisher  at  variance  with  his  admissions  and 
in  contradiction  of  his  qualifications  as  to 
his  feelings.  We  cannot  so  construe  It  The 
mere  fact  of  Fisher  ordering  appellant  off  his 
premises  and  warning  him  never  to  return 
thereon  is  no  proof  of  a  grctater  degree  of 
animosity  on  Fisher's  part  than  be  admitted. 
The  details  of  the  quarrel  or  the  merits  of 
the  controvelrsy  between  them  could  not  be 
admitted  or  considered,  as  appellant  con- 
cedes. The  result  of  the  controversy  was  ad- 
mitted by  the  witness  himself  so  far  as  an- 
imus was  concerned,  and  appellant  offefred 
nothing  tending  to  show  a  different  or  great- 
er bias  or  any  contradiction  of  the  witness. 
[2]' II.  The  court  instructed  the  Jury: 

"One  of  the  defenses  interposed  by  the  defend- 
ant in  this  case  is  an  alibi;  that  is,  that  the 
defendant  was  at  another  place  at  the  identical 
time  that  the  crime  was  committed,  if  committed 
at  all.  You  are  instructed  that  the  defense  of 
an  alibi,  to  be  entitled  to  consideration,  must 
be  such'  as  to  show  that,  at  the  very  time  of  the 
commission  of  the  crime  charged,  the  accused 
was  at  another  place,  so  far  away  or  under  such 
circumstances  that  he  could  not,  with  an  ordi- 
nary exertion,  have  been  at  the  place  where  til* 
alleged  crime  was  committed." 

Appellant  maintains  that,  if  this  instruo- 
tlon  is  correct,  ha  never  offcired  the  defense 
of  alibi;  that  althongh  he  did  claim  that, 
during  all  of  the  time  of  the  evening  of  July 
4,  1915,  from  8  p.  m.  until  some  time  after 
midnight  he  was  on  a  gasoline  launch  on  the 
Columbia  river  with  his  brother,  fishing,  th« 
alleged  robbery  occurring  at  about  11:10 
o'clock  p.  m.,  he  did  not  at  any  time  claim 
that  ''at  the  very  time  of  the  commission  of 
the  crime  charged  he  was  at  another  lAace, 
so  far  away  or  under  such  drcumstancee 
that  he  could  not,  with  ordinary  exertion, 
have  been  at  the  place  where  the  alleged 
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crime  was  committed ;"  that  he  did  not  con- 
tend that  hs  could  not,  with  ordinary  exer- 
tion, have  been  at  the  place  where  the  al- 
leged crime  was  committed;  that  his  conten- 
tion and  his  evidence  was  that  he  was  not 
at  the  place  where  the  robbery  was  alleged 
to  have  been  committed,  not  that  he  could  not 
have  been  there.  It  is  argued,  therefore,  that 
the  effect  of  stating  to  the  Jury  that  api)el- 
lant  made  the  defense^  that  he  was  at  a  place 
from  which  he  could  not,  with  ordinary  exer- 
tion, have  reached  the  place  of  the  crime, 
when  no  evidence  offered  by  him  tended  to 
sustain  such  a  defense  was  as  though  the 
jury  had  been  told  that  h^  claimed  a  thing 
which  he  had  not  been  able  to  prove.  This 
argument  is  specious.  There  could  have  been 
no  other  object  of  appellant's  evidence  than 
to  establish  an  alibi.  There  was  evidence 
for  the  state  tlmt  the  mooring  place  of  appel- 
lant's gasoline  launch  was  about  200  yards 
from  the  place  of  the  alleged  crime.  There 
was  testimony  that  the  launch  was  moored 
there  all  the  evening  from  8  o'clock  to  at 
least  11 :15  o'clock,  or  at  least  was  seen  there 
at  five  different  times  up  to  that,  the  last 
time  it  was  seen  during  that  period.  That 
being  the  case,  and  appellant  having  inter- 
poaei  the  defense  of  showing  his  where- 
abouts during  all  the  evening  in  question,  the 
state  and  the  jury  were  not  concluded  by 
hla  testimony  as  to  that  fact,  and  it  became 
a  material  circumstance  to  consider  whether 
or  not  he  could,  with  ordinary  exertion,  have 
had  his  boat  at  its  regular  mooring  place  at 
about  the  time  of  the  commission  of  the 
robbery,  and  have,  with  ordinary  exertion, 
reached  the  place  of  the  robbery  at  the  time 
alleged  and  committed  the  crime.  We  have 
held  that  in  such  case  the  charge  to  the  jury 
should  be  that  they  should  consider  as  a 
circumstance  whether  or  not  the  accused 
was  not  so  far  away  from  the  place  where 
the  offense  was  committed  that  he  could  not 
have  reached  it ;  and  this  is  the  almost  unan- 
imous rule  of  law.  State  v.  Burton,  27  Wash. 
528,  67  Pac.  1097;  12  Cyc.  619,  620.  The  In- 
gtniction  was  correct  and  appropriate'  to  the 
case. 

[3]  III.  It  Is  contended  that  the  court 
erred  in  refusing  appellant  a  new  triaL  The 
motion  was  based  upon  the  several  statutory 
grounds,  including  that  of  newly  discovered 
evidence.  This  ground  was  supported  by  af- 
fidavits tending  to  show  the  discovery  of  a 
witness  named  Oard,  and  that  he  would  give 
testimony  in  complete  contradiction  of  the 
witness  Fisher.  These  affidavits  were  con- 
troverted by  affidavits  filed  by  the  state  and 
affidavits  showing  that  Gard  had  made  con- 
tradictory statements  and  tending  to  show 
that  he  would  have  testified  contradictorily 
to  the  statements  made  by  him  to  a  number 
of  affiants  immediately  after  the  commission 
of  the  crime.  This  presents  a  question  of 
fact  for  the  trial  court  to  determine.    Since 


he  was  presumably  more  or  less  familiar 
with  the  affiants  and  their  credibility,  we 
cannot  say  that  he  abused  his  discretion  in 
resolving  that  question  against  appellant 
Indeed,  from  a  perusal  of  the  various  aiSda- 
vits,  on  their  face  we  should  feel  inclined 
to  the  some  conclusion  as  that  of  the  trial 
judge. 
We  find  no  error.    Affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 

'•  (97  Wash.  TM) 

TOLER  V.  NORTHERN  PAC.  RY.  CO. 
(No.  13503.) 
(Supreme  Court  of  Waabington.    Aug.  6, 1917.) 
En  Banc.    On  rehearing.    Denied. 
For  former  decision,  see  94  Wash.  360,  162 
Pac.  53a 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adliere 
to  the  opinion  heretofore  filed  herein,  as 
reported  in  94  Wash.  360,  l&H  Pac  538;  and 
for  the  reasons  there  stated  the  judgment  is 
reversed,  with  instructions  to  dismiss. 


(97  Wash,  an 
STATE  V.  CT.ANCY.     (Na  14000.) 

(Supreme  Court  of  Washington.    July  25, 1917J 

Intoxicating  Liquobs  <S=»242— Pknaltus— 
Statutes— Construction. 
Laws  1915,  p.  2,  §  5,  provides  tliat  it  ■faiU 
be  unlawful  for  any  person  occupying  any  build- 
ing to  knowingly  permit  intoxicating  liqaott 
to  be  kept  on  the  premises  with  intent  to  sell, 
etc.,  and  declares  all  such  premises  a  nuisance 
and  provides  for  abatement  upon  con\'iction  of 
owner  or  occupant  and  that  npon  orderini;  on 
abatement  the  court  shall  order  the  premises 
closed  until  tlie  owner  or  occupant  give  bond 
conditioned  that  intoxicating  liquors  shall  not 
thereafter  be  unlawfully  kept  or  disposed  of 
on  the  premises  and  that  the  giver  of  the  bond 
shall  pay  all  fines,  costs,  and  damages  that  may 
be  asseraed  against  him,  and  that,  in  event  <n 
conviction  before  the  justice  of  the  peace  of  any 
violation  of  the  act  no  appeal  being  taken,  an 
information  may  be  filed  in  the  superior  court 
of  the  county,  etc.     Section  31  jnovidea  that 

Xn  conviction  of  any  violation  of  the  act, 
sre  the  punishment  is  not  specifically  pro* 
vidcd,  any  person  found  guilty  may  be  punished 
by  a  fine,  etc.  Held,  that  violators  are  subject 
to  two  penalties,  one  of  which  is  directed  aRsinst 
the  premises  and  the  other  against  the  violator, 
and  that  one  found  guilty  was  subject  to  fine 
and  imprisonment. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  MatdEintosli, 
Judge. 

John  E  Clancy  was  convicted  of  unlaw- 
fully permitting  Intoxicating  liquors  to  be 
kept  on  his  premises  with  the  intent  to  sell, 
barter,  etc.,  and  he  appeals.    Affilrmed. 

Vanderveer  &  Cummlngs  and  H.  McC.  Bil- 
Ungsley,  all  of  Seattle,  for  appellant.  Alfred 
H.  Lundln,  John  D.  Carmody,  and  Joseph 
A.  Barto,  all  of  Seattle,  for  the  State. 
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MORRIS,  J.  Ai>penant  was  convicted  nn- 
der  an  information  charging: 

"He,  said  John  Clancy,  in  the  county  of  King, 
state  of  Washington,  on  the  25th  day  of  Augnrt, 
1916,  while  occupying  a  building  known  as  The 
Meadows'  and  aliso  known  as  'Clancy's  Road 
Uoow,*  situate  in  King  county,  state  of  Wash- 
ington, did  then  and  there  knowingly,  willfully, 
and  unlawfully  permit  intoxicating  liquor,  to 
wit,  298  quarts  of  beer,  8  pints  of  whisky,  1 

Gint  of  beer,  and  3  pint  bottles  of  whisky  part- 
1  filled,  to  be  kept  on  said  premises,  with  in- 
tent to  sell,  barter,  exchange,  give  away,  fur- 
nish, and  dispose  of  the  same  therein  and  there- 
on. 

Upon  plea  of  guilty  judgment  was  en- 
tered tbat  appellant  be  confined  in  the  King 
county  Jail  for  a  period  of  20  days  and  pay 
a  fine  of  $100.  l%e  appeal  is  based  npon 
appellant's  contention  that  under  the  infor- 
mation the  only  Judgment  that  could  be  en- 
tered was  one  of  abatement,  and  tbat  there 
Is  no  authority  in  law  for  the  Imposition  of 
a  fine  and  imprisonment  for  the  crime  charg- 
ed In  the  information.  Thla~  contention  IB 
based  upon  the  argument  that  the  Informa- 
tion was  filed  under  section  5  of  chapter  2 
of  the  Session  Laws  of  1915  known  as  initia- 
tlve  measure  No.  3,  providing  in  part  that  It 
shall  be  unlawful  for  any  person  occupying 
any  building  to  knowingly  permit  intoxicat- 
ing liquors  to  be  kept  on  the  premises  with 
intent  to  sell,  give  away,  or  otherwise  dis- 
pose of  the  same,  declaring  all  such  prem- 
ises to  be  a  nuisance,  and  providing  for 
abatement  upon  conviction  of  the  owner  or 
occupant  of  any  violation  of  the  act  It  Is 
fartber  provided  that  upon  ordering  an 
abatement  of  such  nuisance  the  court  shall 
order  the  premises  closed  until  the  owner 
or  occupant  give  bond  conditioned  that  In- 
toxicating liquor  shall  not  thereafter  be 
imlawfuUy  kept  or  disposed  of  upon  the  prem- 
ises and  that  the  giver  of  the  bond  shall 
pay  all  fines,  costs,  and  damages  that  may  be 
assessed  against  him,  and.  In  the  event  of 
conviction  before  a  Justice  of  the  peace  of 
any  violation  of  the  act,  no  appeal  being 
taken,  an  Information  may  be  filed  in  the 
superior  court  of  the  county  In  which  the 
conviction  was  had  to  abate  the  nuisance, 
and  a  certified  copy  of  the  record  of  the 
Justice  of  the  peace  showing  such  conviction 
shall  be  competent  evidence  of  the  existence 
of  such  nuisance. 

But  one  construcUoa  can  be  placed  npon 
these  provisions,  and  that  Is  that  upon  con- 
viction of  any  violation  of  this  section  the 
declared  nuisance  may  be  abated  and  a  fine, 
costs,  and  damages  assessed  upon  the  person 
found  guilty.  It  would  be  meaningless  to 
provide  for  the  giving  of  a  bond  to  pay  all 
fines  and  costs  if  none  could  be  assessed. 
The  provision  for  filing  the  record  of  the 
conviction  before  a  Justice  of  the  peace  In 
the  superior  court  and  there  ordering  an 
abatement  Is  a  further  indication  that  the 
convicted  person  could  be  fined  below  and 
no  order  of  abatement  entered  until  in  the 


subsequent  proceedings  In  the  superior  court 
Violators  of  this  section  are  thus  subject 
to  two  penalties,  one  directed  against  the 
premises  In  which  the  violation  occurs,  and 
the  other  directed  against  the  violator.  Sec- 
tion 31  of  this  act  provides  that  upon  con- 
viction of  any  violation  of  the  act,  where 
the  punishment  is  not  spedflcally  provided 
for,  any  person  found  guilty  may  be  punish- 
ed by  a  fine  of  not  less  than  $50  nor  more 
than  $250,  or  by  imprisonment  in  the  county 
Jail  for  not  less  thkn  ten  days  or  more  than 
three  months,  or  by  both  such  fine  and  im- 
prisonment 

Appellant  attempts  to  get  around  section 
31  by  his  plea  that  It  cannot  apply  to  any 
violation  of  section  5  because  such  section 
specifically  carries  its  own  punishment  in 
providing  for  an  abatement  of  the  nuisance. 
This  argument  is  not  well  founded.  Section 
5  clearly  recognizes  tbat  a  fine  may  be  Im- 
posed for  Its  violation,  but  no  specific  men- 
tion is  made  of  the  extent  of  such  fine,  nor 
bow  it  shall  be  enforced.  Hence,  not  making 
specific  provision  for  the  punishment  referred 
to,  we  must  look  to  section  31  to  determine 
what  that  fine  Is,  and  we  have  a  dear  in- 
clusion of  violations  of  section  6  as  punish- 
able by  fine,  Imprisonment,  or  both.  It  may 
be,  as  contended  for  by  appellant,  that  the 
provision  for  abatement  as  found  in  section 
5  Is  a  specific  punishment;  but,  whether  this 
is  true  or  not  It  does  not  follow  that  hav- 
ing provided  for  punishment  of  this  char- 
acter, other  punishment  provided  for  in  the 
chapter  may  not  be  Imposed.  It  clearly  is 
the  legislative  intent  as  expressed  in  section 
5  to  provide  for  two  penalties,  one  the  abate- 
ment of  the  offending  premises,  the  other  the 
punishment  of  the  offending  person,  leaving 
the  character  and  the  extent  of  the  punish- 
ment against  the  offending  person  to  the  sub- 
sequent section. 

The  Judgment  Is  affirmed. 

ELLIS,  a  X,  and  CBADWICKand  MAIN, 
JJ.,  concur. 

Vn  Wash.  M) 
BOB  V.  HODGSON  GRAHAM  00. 
(No.  14043.) 

(Supreme  Court  of  Washington.    July  25, 1017.) 

1.  Tkiai,  <8=>388(3)— "JunoMENT  of  Disiob- 
bal"— "Judgment  of  NoNsurr." 

A  judgment  entered  after  trial  upon  conflict- 
ing evidence  in  favor  of  defendant  is  not  equiva- 
lent to  a  "judgment  of  dismissal"  or  a  "judg- 
ment of  nonsuit." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judgment 
of  Nonsuit.] 

2.  Atteal  and  Ebbob  «=s>1106(5)— Findinos 
OF  Fact— NBCBssirr. 

A  judgment  upon  disputed  facts  will  not  be 
reviewed  where  there  are  no  findings  of  fact  or 
conclusions  of  law  by  the  jud^e  to  sustain  it 
and  will  be  remanded  for  findings  in  view  of 
Rem.  Code  1915,  §  367,  providing  that  upon 
the  trial  of  an  issue  of  fact  by  the  court  its 
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decision  Bhall  be  given  ia  wridng;  the  facts 
found  and  the  oondusiMU  c^  law  being  sepa- 
ratdy  stated. 

Department  1.  Appeal  from  Superior 
Court,  San  Jnan  County;  Augustus  Braw- 
ley,  Judge. 

Action  by  James  Boe  against  the  Hodgson 
Graham  Company,  a  corporation.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
manded, with  Instructions. 

J.  W.  Bryan,  of  Seattle,  for  appellant. 
Frank  P.  Chrlstensen,  of  Friday  Harbor,  for 
respondent. 

CHADWICK,  J'.  After  a  full  hearing  on 
the  merits,  the  court  entered  a  Judgment  In 
favor  of  the  defendant,  the  material  parts 
of  which  follow: 

« •  •  •  Witnesses  for  plaintiff  and  defend- 
ant having  been  duly  sworn  and  examined,  and 
the  court  having  heard  all  of  the  evidence  of 
plaintiff  and  defendant  and  being  fully  ad- 
vised in  the  premises:  It  is  hereby  ordered,  ad- 
judged, and  decreed,  that  plaintiff  has  wholly 
failed  to  make  out  a  cause  of  action -against  de- 
fendant, and  has  failed  to  prove  the  allegations 
set  forth  in  his  complaint,  and  judgment  is  here- 
by entered  in  favor  at  defendant  and  against 
plaintiff,  and  'that  the  defendant  recover  its 
costs  and  disbursements  herein  incurred. 

"To  which  judgment  entry  the  plaintiff  ex- 
cepts and  his  exertions  allowed. 

"Done  in  open  court  tliis  SOth  day  of  August, 
1916." 

Mo  findings  of  fact  or  conclusions  of  law 
were  made  by  the  court. 

The  first  error  assigned  is  that  the  court 
failed  to  make  findings  of  fact  and  conclu- 
AooB  of  law.  The  case  falls  squarely  within 
the  rule  announced  In  Western  Dry  Goods 
Go.  T.  Hamilton,  86  Wash.  478,  160  Pac.  1171, 
and  will  be  sent  back  for  findings  unless  the 
judgment  is  to  be  held  one  of  dismissal,  or 
as  one  In  which  no  affirmative  relief  Is 
granted. 

The  rule  announced  in  the  case  just  dted 
Is  well  grounded  in  reasons  to  which  this 
court  has  adverted  In  Bard  v.  Kleeb,  1  Wash. 
370,  25  Pac  467,  27  Paa  273,  In  the  Western 
Dry  Goods  Oase,  supra,  and  In  Golvln  t. 
Clark,  83  Wash.  876,  146  Pac.  419. 

The  statute  is  plain: 

"Upon  the  trial  of  an  issue  of  fact  by  the 
court,  its  decisions  shall  be  ^ven  in  writing  and 
filed  with  the  clerk.  In  givmg  the  decision,  the 
facts  found  and  the  conclusicsis  of  law  shall  be 
separately  stated.  Judgment  upon  the  decision 
shall  be  entered  accordingly."  Hem.  Code,  { 
867. 

[1]  It  makes  no  exception  where  the  judg- 
ment Is  entered  after  trial  upon  conflicting 
evidence  in  favor  of  the  defendant  It  is 
not  equivalent  to  a  judgment  of  dismissal, 
or  a  judgment  of  nonsuit  Broderlus  v.  An- 
derson, 54  Wash.  691,  103  Pac.  837. 

A  fair  test  of  the  operation  of  the  statute 
Is  to  be  found  in  the  Issues  presented  to  this 
court  If  It  be  a  question  of  law  only,  the 
facts  are  of  no  consequence.  The  findings 
by  the  trial  judge  would  be  of  no  assistance. 


But  where  we  are  called  npon  to  determine 
the  weight  of  the  testimony  as  between  the 
parties,  findings  and  conclusions  are  essential, 
and,  as  we  have  held  In  the  cases  cited,  made 
mandatory  by  the  statute.  Having  disposed 
of  the  case  of  Slayton  v.  Felt,  40  Wash.  1, 
82  Pac.  173,  in  the  Western  Dry  Goods  Case, 
the  only  other  case  to  which  our  attention 
has  been  called  that  might  seem  to  be  con- 
trary is  that  of  Lamar  v.  Anderson,  71  Wash. 
314,  128  Pac.  672.  But  in  that  case  the  court 
qualified  its  apparent  holding,  saying: 

"We  do  not  know  what  finding  of  fact  the 
court  could  have  made  upon  which  to  base  its 
judgment,  since  it  would  appear  diat  the  mling 
wag  upon  a  p<^t  of  law  rather  than  a  discus- 
sion of  fact" 

[2]  We  adhere  to  the  rale  of  the  statute 
— the  statute  as  It  reads  —  and  oar  former 
decisions,  that  a  judgment  upon  disputed 
facts  will  not  be  reviewed  where  there  are 
no  findings  of  fact  or  conclusions  of  law  to 
sustain  it  The  case  will  be  remanded  for 
findings  onder  the  anthoil^  of  Oolvin  v. 
Clark,  snpra.  Appelant  will  recover  his 
costs  In  this  court  Hie  costs  la  the  court 
below  will  abide  final  judgment 

Remanded,  with  Instructions. 

HLLIS,  C.  J.,  and  MORRIS  and  MAIN, 
JJ.,  concur. 

(*7  Wash.  55S) 
STATE  ex  rel.  HUGGIN8  et  aL  t.  BRIDGES 
et  aL,  Port  Oom'rs.    (No.  14296.) 

(Supreme  Court  of  Washington.    Aug.  6,  1917.) 

1.  Municipal  Cospobations  ^=357  —  Mu- 
RiciPAUTT— Post  Coionssioits. 

The  port  commission  of  the  dtr  of  Seattie 
being  declared  by  Laws  1911,  p.  412,  amended 
by  Laws  1913,  p.  202,  to  he  a  municipal  corpo- 
ration, it  can  exercise  only  those  powers  ex- 
pressly granted,  those  necessarily  implied,  and 
those  essential  to  its  declared  purpose,  and 
doubtful  powers  will  be  treated  as  denied. 

2.  MumciPAr.  Corfobations  9=»ZtS\i,  New, 
voL  2  Key-Na  Series— Post  CoioassioN— 
Atitrobity  of— "Raix.  and  Water  Tbanb- 
teh  and  Tebminal  FACiLrriES." 

Laws  1911,  p.  412,  entitied  "An  act  anthcv- 
izing  the  estabhShment  of  port  districts,"  etc., 
and  providing  for  the  development  and  regula- 
tion of  a  system  of  harbor  improvements  and 
rail  and  water  transfer  and  terminal  facilities, 
declares  in  section  1  that  port  districts  may  be 
established  for  such  purposes,  while  section  4 
declares  that  port  districts  may  lay  oat  cmi- 
struct  condemn,  and  operate  systems  of  soa 
walls,  jetties,  wharves,  docks,  ferries,  canals, 
and  other  harbor  improvements  and  rail  and 
transfer  and  terminal  facilities  within  sadi  port 
district  Laws  1918,  pi,  202,  relating  to  such 
districts,  authorized  the  port  commission  to  fix 
rates  of  wharfage,  dockage^  warehousing,  and 
all  improvements  operated  oy  the  port.  Held, 
that  tiie  statute  did  not  authorize  the  port 
commission  of  Seattle  to  construct  a  belt  termi- 
nal railway  to  furnish  switching  facilities  for 
considerable  areas;  the  term  "rail  and  water 
transfer  and  terminal  facilities"  including  such 
facilities  as  are  necessary  for  transshipment  of 
freight  between  land  and  water  carriers,  and 
not  authorizing  the  port  commission  to  maintain 
railway   lines   as   a   common   carrier,   for,   th« 
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Legislature  havlnfr  used  exact  terminology,  its 
language  cannot  be  broadened  hy  construction 
and  the  word  "and"  be  treated  as  "or." 

En  Banc.  Appeal  from  Superior  Court, 
King  County;  John  S.  Jurey,  Judge. 

Action  by  the  State  of  Washington,  on  the 
relation  of  N.  W.  Huggins  and  another, 
against  Robert  Bridges  and  others,  as  Com- 
lA'lssioners  of  the  Port  of  Seattle,  a  munici- 
pal corporation.  From  a  judgmoit  enjoining 
defendants  from  the  building  of  a  belt  line 
railway,  'defendants  appeal.    Affirmed. 

C.  J.  France,  of  Seattle,  for  appellants- 
Oarkeek  &  McDonald,  F.  M.  Dudley,  F.  V. 
Brown,  and  Bogle,  Graves,  Merrltt  &  Bogle, 
all  of  Seattle,  for  respondents. 

HOLCOMB,  J.  On  November  3,  1816,  the 
Seattle  port  commission  adopted  a  resolu- 
tion which  provided  for  the  construction  and 
operation  of  a  belt  line  railway  to  be  known 
as  unit  No.  14,  which  was  submitted  to  the 
voters  of  the  Seattle  port  district  and  rati- 
fied by  them  on  December  4,  1915.  At  the 
same  time  that  the  above-mentioned  resolu- 
tion was  submitted,  a  further  resolution,  pro- 
viding for  bond  issues  with  which  to  secure 
money  to  build  unit  No.  14,  which  had  also 
been  passed  by  the  commissioners  of  the  port 
district,  was  submitted  to  the  voters  of  the 
district,  and  at  the  same  election  at  which  the 
resolution  to  build  the  belt  line  railway  was 
ratified  the  proposition  to  bond  was  rejected. 
On  March  7,  1917,  there  was  again  referred 
to  the  voters  of  the  district  the  question  of 
the  Issuance  of  bonds  for  the  belt  railway 
line,  which  again  failed  to  carry.  On  M!ay 
23,  1917,  the  port  commission  by  resolution 
provided  for  the  creation  of  a  belt  line  rail- 
way fund,  to  be  made  up  of  various  revenues, 
ft>r  the  purpose  of  building  the  belt  line  rail- 
way. On  June  30,  1917,  the  port  commission 
by  resolution  provided  for  the  building  of  the 
Un&  This  action  was  then  brought  by  re- 
spondeits  to  enjoin  the  construction  of  the 
proposed  belt  line  railway,  and  later  an  inter- 
vening complaint  was  file'd  by  J.  W.  Cllse. 
Demurrers  were  filed  to  each  of  the  com- 
plaints, which  were  overruled.  The  appel- 
lants declined  to  plead'  further,  and  judgment 
was  rendered  in  accordance  with  the  prayer 
of  the  complaint  and  the  Intervening  com- 
plaint 

In  1914,  1915,  and  1917  certain  ordinances 
were  enacted  by  the  city  of  Seattle,  granting 
to  the  port  commission  the  right  to  construct 
a  belt  line  railway  In  the  city.  These  or- 
Olnances  were  all  accepted  by  the  port  com- 
mission. The  complaints  allege  that  the  port 
oommission  has  no  authority  to  build  any 
bdt  railway  line,  has  no  authority  to  cre- 
ate a  belt  railway  line  fund,  and  has  no 
authority  to  accept  the  ordinances  which  it 
has  accepted  from  the  dty  council  of  Seattle ; 
and  the  complaint  in  Intervention  avers  there 
Is  no  need  for  any  such  belt  railway  line  by 
reason  ot  the  fact  that  the  dty  council  of 


Seattle  on  July  2,  1917,  passed  on  ordinance 
granting  franchises  to  other  railroads  In  the 
city  for  the  construction  of  a  belt  railway 
line,  80  that  there  will  be  no  necessity  for  the 
port  commission  to  build  such  a  railway. 

It  was  admitted  by  appellants  at  the  trial 
below  that  the  franchises  granted  by  the 
city  to  the  port  commission  are  for  the  pur- 
pose of  authorizing  the  constrnctlon  of  rail- 
way tracks  by  the  commission  as  a  common 
carrier,  with  power  to  fix,  charge,  and  receive 
rates  for  switching,  transferring,  and  cairy- 
Ing  freight  to  and  from  various  Industrial 
plants,  warehouses,  piers,  docks,  an'd  termi- 
nals within  the  port  district  It  Is  also  admit- 
ted that  the  franchises  granted  to  the  port 
commission  are  not  only  for  the  purpose  of 
enabling  the  port  conunlsslon  to  connect  up 
Its  own  units  by  a  railway,  but  are  Intended 
to  permit  the  port  commission  as  a  common 
carrier  to  run  an  Independent  switching  belt 
railway  line  of  Its  own.  Respondents  main- 
tain that  the  port  commission  is  without  pow- 
er to  construct  or  operate  railways  as  a  com- 
mon carrier.  This  proposition  is  controverted 
by  appellants,  and  that  Is  the  only  question 
for  solution  in  this  case. 

[1]  The  port  commission,  under  the  stat- 
ute creating  It,  Is  expressly  dedared  to  be  a 
municipal  corporation  of  the  state  of  Wash- 
ington. Laws  1911,  p.  414,  {  8;  Laws  1913, 
p.  204,  S  3.  The  question  of  the  power  grant- 
ed such  creatures  of  the  statute  must  be  ex- 
amined  critically,  carefully,  and  strictly,  and 
not  with  a  disposition  to  strata  the  grant  to 
find  the  power. 

"It  is  a  well-settled  rule  of  construction 
that  a  delegation  of  powers  will  not  be  presumed 
in  favor  of  a  municipal  corporation,  unless  they 
be  such  as  are  necessary  to  its  corporate  exist- 
ence, but  that  the  same  must  be  clearly  con- 
ferred by  express  statutory  enactment''^  Ta- 
coma  Gas  &  Mec.  It  Ca  v.  Tacoma,  14  Wash. 
288,  44  Pac.  666. 

'^t  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  poesesses 
and  can  exercise  the  following  powers,  and  no 
others:  First,  those  granted  in  express  words; 
second,  those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted;  third, 
those  essential  to  the  dedarod  objects  and  par- 
poses  of  the  cori>oration — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  the  power  is  resolv- 
ed by  the  courts  against  the  corporation,  and 
the  power  is  denied."    Dillon,  Mun.  Corp.  S  89. 

See,  also,  1  McQuillln,  Mun.  Corp.  S  363. 

The  prindple  to  be  applied,  therefore.  Is 
that  a  doubtful  power  is  a  power  denied. 
The  question  to  be  determined  then  is,  in  ex- 
act terms:  Do  the  legislative  enactments  In 
relation  to  the  proposed  project.  In  express 
terms  or  by  clear  Implication  beyond  a  rea- 
sonable doubt,  grant  to  the  port  districts  the 
powers  to  construct  railways  and  operate  the 
same  as  a  common  carrier  and  to  assume  and 
perform  the  obligations  required  by  the  Se- 
attle ordinances  granting  these  franchises,  or 
are  such  powers  indispensable  to  the  declared 
objects  and  purposes  of  the  district 
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|2]  Chapter  02,  LawB  1911,  page  412,  in  the 
tlUe  to  the  act  declared  Itself: 

"x\3i  act  authorizing  the  establishmont  of  port 
disti-icts,  providing  for  the  acqairement,  con- 
structioii,  maintenance,  operation,  development 
and  regulation  of  a  system  of  harbor  improve- 
mentj  and  rail  and  water  transfer  and  terminal 
facilities  within  such  districts,  and  providinjr 
the  method  of  payment  therefor." 

Section  1  provides : 

"Port  district  for  the  acquirement,  constrae- 
tion,  maintenance,  operation,  development  and 
regulation  of  a  system  of  harbor  improvements 
and  mil  and  water  transfer  and  terminal  fa- 
cilities within  Rnch  districts,  are  hereby  author- 
ized to  be  oBtablished  in  the  various  counties  of 
(Ills  state,  as  in  this  act  provided." 

Appellants  assert  Chat  the  title  to  the  above 
act  contains  two  main  thoughts:  (1)  The 
owning,  maintenance,,  and  operation  of  a 
system  of  harbor  improvements ;  (2)  the  own- 
ing, maintenance,  and  operation  of  rail  and 
water  transfer  and  terminal  facilities.  Coun- 
sel for  appellants  very  ably  argue  their  con- 
tentions, and  present  a  very  resourceful  and 
interesting  brief  in  support  thereof.  State- 
ments of  several  writers  and  experts,  as  to 
port  terminals  and  municipal  planning  with 
regard  to  what  are  necessary  an'd  what  are 
facultative  of  the  efficiency  of  port  termi- 
nals, have  been  quoted  at  large  in  the  briefs. 
These  statements  of  such  writers  and  ex- 
perts, while  doubtless  true,  do  not  assist  us 
in  determining  the  question  of  the  municipal 
power.  That,  as  said  before,  must  be  deter- 
mined from  the  legislative  intent  alone. 

The  only  provisions  In  the  act  suggestive  of 
railways,  or  suggestive  that  the  Legislature 
had  rail  transportation  In  mind  at  all,  is  the 
phrase  "rail  and  water  transfer  and  terminal 
facilities,"  a  phrase  occurring  three  times  in 
the  act— in  the  title,  in  section  1,  and  in  sec- 
tion 4,  where,  among  other  powers,  the  port 
districts  are  authorized: 

"To  lay  out,  construct,  condemn,  purchase, 
aoguire,  add  to,  maintain,  conduct  and  operate 
any  and  all  systems  of  sea  walls,  jetties,  wharv- 
es, docks,  ferries,  canals,  locks,  tidal  basins 
and  other  harbor  improvements,  rail  and  water 
transfer  and  terminal  facilities  within  such  port 
district" 

In  each  provision  the  language  is  the  same 
—"rail  and  water  transfer  and  terminal 
fadlitles."  We  look  in  vain  for  any  grant  of 
power  by  the  Legislature  to  the  port  commis- 
sion to  operate  a  railway,  or  to  carry  on  a 
transportation  business,  or  act  as  a  common 
carrier,  except  the  operation  of  ferries,  which 
is  expressly  granted,  and  that  limited  system 
*f  carriage  or  transportation  designated  by 
the  word  "transfer,"  which  signifies  to  the 
ordinary  mind,  and  therefore  to  the  court, 
the  Idea  of  transshipment  from  rail  carrier 
to  water  carrier  and  vice  versa.  The  project- 
ed line  is  certainly  a  railway,  not  merely  a 
transfer  switch,  and  designed  to  serve  numer- 
ous industrial  plants,  docks,  piers,  and  ter- 
minals. 

We  look  in  vain  throughout  the  act,  and 
various  amendatory  acts  passed  subsequently, 
(Or  any  authority  conferred  upon  the  port 


commission  to  fix,  charge,  and  receive  rates 
for  railway  carriage,  or  for  any  other  trans- 
portation than  ferry  transportation.  It  is 
given  the  expess  power  by  the  amendment  of 
1913  to  fix  absolutely  and  without  right  of 
appeal  or  review  the  rates  of  wharfage,  dock- 
age, .warehousing,  and  port  and  terminal 
charges  upon  all  improvements  owned  and 
operated  directly  by  the  port  Itself,  and  ferry 
charges  of  ferries  operated  by  Itself,  and  to 
fix,  subject  to  state  regulation,  rates  of 
wharfage,  dockage,  warehousing,  and  all  nec- 
essary port  and  wharf  charges  upon  all  docks, 
wharves,  warehouses,  quays,  or  piers  owned 
by  said  port  district,  but  operated  under  lease 
from  it    Laws  1913,  p.  212. 

Railway  switching  or  transportation  rates 
are  not  named.  From  this  it  wotild  seem  ob- 
vious that  the  Legislature  did  not  Intend  that 
the  port  commission  should  enter  upon  the 
business  of  constructing,  operating,  and  main- 
taining railways  as  common  carrier  lines  of 
transportation.  Nor  do  we  think  that  the 
power  granted  Is  capable  of  the  separation 
in  construing  it  asserted  by  appellants.  Mani- 
festly, It  seems  to  us,  the  entire  language  of 
the  title  to  the  act  creating  the  port  districts, 
and  all  of  sections  1  and  3  granting  power 
thereto,  contain  but  one  thought,  and  that  Is 
that  such  municipal  corporations  should  have 
power  to  acquire,  construct,  maintain,  oper- 
ate, develop,  and  regulate  a  system  of  harbor 
Improvements,  with  such  rail  and  water 
transfer  and  terminal  facilities  within  such 
port  district  harbor  improvements  as  may  be 
necessary  for  the  operation  thereot  The 
powers  granted  are  interdependent,  and  not 
separate,  except  as  to  ferries.  The  separa- 
tion of  the  powers  granted  Into  (1)  the  own- 
ing, maintenance,  and  operation  of  a  system 
of  harbor  Improvements,  and  (2)  the  owning, 
maintenance,  and  operation  of  rail  and  water 
transfer  and  terminal  facilities,  seems  to  us 
to  do  violence  to  the  plain  Intendments  of  the 
language,  and  to  grant  a  power  by  inference, 
viz.  the  power  of  operating  railways,  not  ex- 
pressly granted  by  the  legislation,  and  dear- 
ly not  to  be  ImpUed- 

We  are  asked  by  appellants  to  deflne  what 
is  meant  by  the  words  "rail  and  water  trans- 
fer and  terminal  facilities."  It  might  be  an- 
swered that  It  is  sufficient  to  determine  what 
powers  are  granted  this  municipal  corpora- 
tion by  the  clear  intendment  of  the  act  or  by 
necessary  inference,  and  that  nowhere  is  It 
granted  the  power  to  construct  operate,  and 
malutain  railway  lines,  either  terminal,  belt, 
or  otherwise,  and  to  act  as  such  a  common 
carrier.  But  we  conceive  that  the  language 
referred  to  simply  means  such  adjuncts  and 
appurtenances  as  are  necessary  or  convenient 
for  the  transshipment  of  commodities  between 
land  carriers  and  water  carriers.  Such  fadli- 
ties  may  include  a  spur  track  or  switch  to  a 
dock,  pier,  or  warehouse,  and  they  may  In- 
clude the  connecting  track  between  two  docks 
or  piers  or  warehouses  of  the  port  commis- 
sion, for  its  convenience    If  we  construe  the 
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language  as  contended  for  by  appellants,  in- 
stead of  reading  rail  and  water  transfer  and 
terminal  faculties,  It  should  be  read  rail  or 
water  transfer,  eta  Wben  the  Legislature 
'  has  used  precise  words,  and  used  words 
?rhicfa  subsequent  portions  of  the  act  and 
amendments  thereto  imply  were  the  exact 
words  meant  to  be  used  by  the  law-making 
power,  It  is  not  the  business  of  the  conrt  to 
substitute  words,  even  such  a  small  word  as 
"or"  for  "and."  Black  on  Interpretation  of 
Laws  (2d  Ed.)  p.  231. 

We  are  convinced,  therefore,  that  the  ap- 
pellants have  not  been  granted  the  power 
proposed  to  be  exercised  by  them.  The  Judg- 
ment Is  affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  MAIN,  MOR. 
BIS,  FULLERTON,  CHADWICTK,  and  PAR- 
KER, JJ.,  concur. 

(97  Wash.  417)  «i=- 

McCLELLAN  «t  ux.  v.  SCHWARTZ. 
(No.  140S2.) 

(Supreme  Conrt  of  Washington.    July  25, 1917.) 

1.  Neoltoence  «=»32(2)— Safe  Appliances— 
volunteebs. 

Plaintiff  at  defendant's  place  of  business, 
after  agreeing  upon  amounts  of  goods  to  be  pur- 
chased and  prices,  went  with  defendant's  em- 
ployto  to  tbe  basement  to  assist  in  selecting 
them,  and  after  tbe  goods  had  been  selected  one 
of  the  employes  asked  plaintiff  to  assist  in  hoist- 
ing the  goods  from  the  basement  and  tbe  hoist 
gave  way  and  plaintiff  was  injured.  He  was  a 
mere  onlooker  at  the  time,  and  in  no  sense  a 
servant  to  whom  defendant  owed  the  duty  to 
furnish  safe  appliances. 

2.  Neouoknce    «=9l36<6)  — Pbesumptions  — 
Res  Ipsa  Loquitub. 

The  evidence  failed  to  show,  except  bv  in- 
ference, that  the  accident  occurred  througn  de- 
fective appliances.  Held,  that  defendant  was 
not  put  to  his  proof  under  the  doctrine  of  res 
ipsa  loquitur, 

Departmrat  1.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman, 
Judge. 

Action  by  S.  L.  McCIellan  and  wife  against 
Frank  Schwartz,  doing  business  as  the  Alas- 
ka Junk  Company.  The  court  entertained  a 
motion  for  .nonsuit  and  thereafter  entered  a 
Judgment  of  dismissal,  and  plaintiffs  appeal. 
Affirmed. 

Israel  &  Kohlhase,  of  Seattle,  for  appel- 
lants. Trefethen  &  Flndley,  of  Seattle,  for 
respondent. 

GHADWICK,  J.  Appellants  bring  this  ac- 
tion to  recover  damages  for  "personal  in- 
juries sustained  by  reason  of  the  faulty  con- 
struction or  maintenance  of  appliances  and 
Instrumentalities  consisting  of  beams  or 
planks  and  blocks  and  tackle  maintained  and 
operated  In  the  course  of  respondent's  busl- 


Respondoit  Is  a  dealer  in  Junk  In  fhe  dty 
of  Seattle.    He  occupies  a  building  of  three 


stories  and  basement  There  are  sets  of 
windows  in  each  story,  one  above  the  other. 
Beneath  them  Is  an  area  window  in  the  base- 
ment, which  extends  above  the  level  of  the 
sidewalk.  It  Is  described  as  being  about  3^ 
feet  long  by  20  to  24  inches  wide.  Out  of  the 
upper  or  third  story  window  a  beam  had 
been  extended,  to  which  blocks  and  tackle 
had  been  rigged  for  hoisting  stock  In  and  out 
of  the  building. 

Appellant  S.  L.  McCIellan,  who  is  a  black- 
smith and  wagon  repairer  maintaining  a 
place  of  business  In  Seattle,  went  to  re- 
spondent, with  whom  he  bad  been  accustom- 
ed to  deal,  to  buy  some  secondhand  rubl>er. 
After  negotiating  and  agreeing  upon  amounts 
and  prices,  respondent,  who  was  busy,  told 
two  Japanese  in  his  employ  to  go  with  ap- 
pellant to  the  basement  and  to  assist  him  in 
selecting  the  rubber.  This  was  done.  A  large 
pile  of  rubber  was  placed  under  the  area 
window,  and  the  block  was  attached.  One 
of  the  Japanese  remained  in  the  basement  to 
guide  dnd  push  tbe  load  out  of  the  window, 
and  the  other  went  out  on  the  sidewalk  and 
started  to  pull  the  haul  line.  The  load, 
which  was  too  large  to  pass  through  the 
window  easily,  stuck.  The  Japanese  who 
was  hauling  tlie  line  said  to  appellant: 

"Give  me  a  pulL"  Appellant  "walked  over 
and  took  hold  of  the  rope  with  him,  and  we  were 
standing  off  at  an  angle,  about  I  guess  10  or 
11  degrees  from  where  it  was  fastened  up  over- 
head, and  the  Jap  says:  'Let  us  get  straight 
under  it  It  will  pull  easier.'  AD  right  we 
went  straight  under  it  Pretty  soon  the  Jap 
up  overhead  on  the  second  story  window,  he  had 
hold  of  this  rope  also ;  well  they  were  talkine 
Japanese  back  and  forth  to  one  another,  and 
finally  this  little  Jap  up  above,  he  gave  a  yell 
out  of  him —  Q.  Just  before  he  gave  a  yell, 
where  was  the  rubber,  on  the  end  of  the  tackle 
at  the  time  he  hollered?  A.  It  was  right  up  to 
the  opening  where  the  window  opened,  and  the 
Jap  in  the  basement  was  trying  to  shove  it  out 
and  this  Jap  up  above  gave  a  yell  out  of  him, 
and  this  rope  slacked  away  quick,  and  I  jump- 
ed one  way,  and  this  Jap  jumped  tbe  other." 

Appellant  was  knocked  senseless  and  re- 
moved to  the  office  room  of  respondent 
When  he  recovered  oonsclousnessi  he  asked 
respondent  "bow  be  had  the  block  and  tackle 
fastened  to  give  way  that  way."  Respondent 
replied:  "It  was  not  the  block  and  tackle; 
•  •  •  It  was  the  plank  flew  off  and 
bit  me." 

No  witnesses  were  called  to  show  the  char- 
acter of  the  hoisting  apparatus — whether 
structurally  weak  or  strong.  Appellant  him- 
self, who  had  gone  there  frequently  to  buy 
goods,  ^as  no  stranger  to  the  premises.  Be 
says  that  when  requested  to  "give  a  pull," 
he  looked  at  the  tackle;  that  it  was  rigged 
with  a  three-fourths  or  seven-eighths  rope 
and  5  or  6  inch  sheave  and  "looked  good  to 
him."  That  he  was  competent  to  form  an 
opinion  is  evident  from  his  own  testimony. 
He  bad  a  similar  appliance  In  his  own  shop 
and  was  accustomed  to  raise  great  weights, 
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sncb  as  antomobnes  and  antomobile  bodies, 
with  It 

This  being  the  state  of  the  evidence,  and  It 
not  being  made  to  appear,  except  by  Infer- 
ence, that  the  accident  occurred  through  any 
&alt  or  defect  In  the  block  and  tackle,  or  Its 
rigging,  the  court  entertained  a  motion  for 
a  nonsuit,  and  thereafter  entered  a  Judgment 
of  dismissal. 

[1]  Appellant  predicates  his  right  to  have 
the .  Judgment  reversed  upon  two  theories. 
He  first  contends,  if  we  follow  the  argument 
advanced  In  his  brief,  that  there  was  some 
relation  of  master  and  servant  existing,  and 
that  respondent  owed  a  duty  to  appellant  to 
furnish  safe  appliances,  that  the  breaking 
of  the  appliance  raises  a  presumption  of 
negligence,  that  a  prima  facie  case  was  made 
out,  and  respondent  should  have  been  put  to 
bis  proofs.  A  careful  review  of  the  evidence 
wUl  not  sustain  the  c»nclusion  that  respond- 
ent requested  appellant  to  do  anything  that 
might  or  should  have  been  done  by  him. 
On  the  contrary,  it  is  clear  that  appellant 
was  acting  in  his  own  behalf.  The  so-called 
request  was  no  more  than  a  suggestion  that 
appellant  go  down  and  help  the  Japanese 
pick  out  Junk  to  fill  the  order.  Ai^ellant 
was  serving  his  own  interest,  and,  if  not  to 
get  the  better  of  the  trade,  to  get  full  value 
for  bis  money.  He  testifies  that  the  Japa- 
nese "did  not  get  around  the  way  I  thought 
they  ought  to,"  and: 

"They  started  in  rolling  rubber  over,  and  there 
waa  a  lot  of  rubber  on  top,  old  ragged  stuff,  that 
was  not  hardly  fit  enougti  to  throw  in  the  sew- 
er. I  called  him  'Charlie.'  I  says,  'I  don't 
want  that,'  and  so  I  picked  up  a  piece,  and  I 
says.  'I  want  rubber  like  that'  So  I  ran  my 
hand  in  my  pocket  and  gave  one  of  them  a  tip 
of  25  cents  and  the  other  15 ;  that  was  all  tiie 
change  I  had  in  my  pocket.  I  did  that  to  en- 
courage them,  80  that  they  would  pick  out  the 
rubber  for  me.  Gave  it  to  them  right  away. 
I  wasn't  there  over  15  minutes.  It  was  because 
they  were  not  picking  out  the  best  rubber  down 
there  that  I  gave  them  the  tip,  thinkine  they 
would  pick  out  the  best  rubber.    •    •    *" 

It  can  hardly  be  said  that  appellant  was 
acting  upon  the  request  or  under  the  implied 
direction  of  the  respondent,  when,  by  hla  tesp 
timony,  be  did  no  more  than  direct  the  Japa- 
nese in  his  own  interest,  even  to  the  extent 
of  stimulating  their  interest  in  him  by  a  vol- 
untary donation. 

There  is  another  reason  for  rejecting  this 
3ieory.  That  is,  the  accident  is  not  attrib- 
jtable  to  anything  connected  with  the  pick- 
ing out  of  the  rubber.  That  had  been  done. 
Appellant  had  assumed  the  attitude  of  an  on- 
looker when  requested  by  the  Japanese  to 
"give  a  pulL" 

[2]  The  main  reliance  of  the  appellant  is 
In  the  doctrine  of  res  ipsa  loquitur.  Many 
cases  are  dted  where  the  doctrine  has  been 
applied.  But  authority  cannot  be  treated  as 
a  fetich.  Negligence  cases,  more  than  any 
other,  d^)end  upon  the  facts  of  the  particu- 
lar case.   As  we  have  often  said,  each  case  is 


one  of  original  Inquiry,  and  the  facts  ^>ealc 
the  law.  This  is  especially  so  where  the  doc- 
trine of  res  ipsa  loquitur  Is  invoked,  for  that 
doctrine  rests  primarily  in  drcumstanoes. 
The  doctrine  is,  in  its  appllcatl<Mi,  no  more 
than  proof  by  circumstantial  evidence.  Pres-. 
coin  V.  Puget  Sound  Traction,  L.  4;  P.  Co.,  90 
Wash.  58,  156  Pac.  395;  Anderson  v.  Mc- 
Carthy Dry  Goods  Co.,  49  Wash.  398,  95  Pac. 
325,  16  L.  B.  A.  (N.  S.)  931, 126  Am.  St  RepL 
870. 

The  fairest  and  at  the  same  time  the 
strongest  statement  in  favor  of  the  position 
of  the  appellant  is  to  be  found  in  Graaf  v. 
Vulcan  Iron  Works,  6&  Wash.  325,  109  Pac. 
1016: 

"Common  observation  and  experience  teach 
that  sound  appliances  do  not  break  when  em- 
ployed in  a  proper  manner  and  in  the  use  for 
which  they  were  designed." 

Because  of  the  circumstantial  character  of 
the  testimony,  the  doctrine  is  applied  spar- 
ingly. Anderson  t.  McCarthy  Dry  Goods 
Co.,  49  Wash.  3M,  95  Pac.  325,  16  L.  B.  A. 
(N.  S.)  931,  126  Am.  St  Rep.  870.  Hence  it 
has  been  held  that  one  charged  under  the 
doctrine  of  res  Ipsa  loquitur  is  not  to  be  put 
to  his  proof  unless  there  is  some  showing  of 
cause — careless  construction,  lack  of  inspee- 
tlon,  or  misuser.  The  cause  of  the  accident 
— the  offending  instrumentality — must,  be 
Identified  before  one  charged  is  pat  to  an- 
swer. 

The  rule  applied  to  a  similar  state  of  facts 
is  accurately  stated  in  Johnson  v.  Columbia 
&  Puget  Sound  R,  Co.,  74  Wash.  417,  13a 
Pac.  604.  There  the  cause  was  not  shown, 
nor  was  it  shown  that  the  appliance  was  de- 
fective. The  court  held.  Just  as  it  was  held 
in  Cole  V.  Spokane  Gas  &  Fud  Ca,  66  Wash. 
393,  119  Pac.  831,  that  It  is  a  showing  of 
facts  sufficient  to  sustain  a  presumption  of 
negligence,  and  not  the  fact  of  injury,  that 
sets  the  doctrine  in  motion.  The  T^>orter 
gathered  the  rule  of  the  cases  and  has  well 
stated  it  in  the  syllabus  to  the  Johnson  Case, 
supra: 

"There  can  be  no  recovery  on  the  ground  of 

res  ipsa  loquitur,  where  there  was  nothing  to 
show  what  caused  the  iron  to  slip  apd  no  proof 
of  negligence;  since  it  was  necessary  for  plain- 
tiff to  siiow  that  it  was  caused  by  defective  ma- 
chinery or  some  extraordinary  or  negligent  act 
under  the  control  of  the  defendant" 

See,  also,  Lewinn  v.  Murphy,  63  Wash.  356, 
115  Pac.  740,  Ann.  Cas.  iei2D,  433;  Samar- 
dege  V.  Hurley-Mason  Co.,  72  Wash.  469,  130 
Pac.  755.    . 

Appellant  did  not  account  for  the  cause  of 
the  accident,  nor  did  bis  testimony  reveal 
circumstances  from  which  it  can  be  reason- 
ably Inferred.  The  Judgment  of  dismissal 
was  pr(^erly  entered. 

Affirmed. 

BLLIS,  O.  J.,  and  MORRIS  and  MAIN, 
JJ.,  concur. 
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PUGET    SOUND    HABBOR    NO,    16    OF 

AMBRIOAN  ASS-N  OP  MASTERS  AND 

PILOTS   OF   STEAM  VESSELS  et  al.  ▼. 

iETNA   ACCIDENT    &    LTABTT.TTY    CO. 

«t  at  (No.  14050.) 
(Supreme  Court  of  Washington.  July  25, 1917.) 
iMJUNcnoN  «=>239— Bonds— Attobket'b  Fra;. 
A  national  association  began  an  action  to 
enforce  an  order  against  a  subordinate  lodge, 
and  a  temporary  restraining  order  was  issued, 
and  after  hearing  on  notice  a  temporary  injunc- 
tion was  secured.  Prior  to  the  time  the  action 
was  called  for  hearing  on  the  merits  the  local 
association  agreed  to  abide  by  laws  and  regula- 
tions of  the  general  association.  _  No  motion  to 
dissolve  the  temporary  injunction  was  made, 
and  no  other  action  taken  to  secure  its  dissolu- 
tion prior  to  the  trial  upon  the  merits.  Held, 
attorney's  fees  expended  in  defense  of  the  suit 
could  not  be  recovered  on  the  injunction  bond, 
the  issuance  of  the  injunction  not  being  wrong- 
ful in  its  inception,  and  no  motion  for  dissolu- 
tion prior  to  the  final  hearing  on  the  merits  hav- 
ing hem  made. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  Stanley  Webster, 
Judge. 

Action  by  the  Puget  Sound  Harbor  No.  16 
of  the  American  Association  of  Masters  and 
Pilots  of  Steam  Vessels  and  others  against 
tbe  JEttoa.  Accident  &  UabiUty  Company  and. 
anotber.  From  a  judgment  of  dismissal, 
plaintiffs'  ap];>eal.    Affirmed. 

Geo.  A.  Cuater,  of  Seattle,  for  appellants. 
Jas.  B.  Murphy  and  George  E.  Mathieu,  both 
of  Seattle,  for  respondents. 

FULLERTON,  J.  The  appellants  in  this 
action  sued  the  respondents  upon  an  injunc- 
tion bond  to  recover  for  a  liability  Incurred 
for  the  services  of  an  attorney  who  was  em- 
ployed to  defend  an  action  in  which  the  is- 
Buance  of  an  injunction  was  a  part  of  the 
relief  Bought  At  the  trial  the  court  sub- 
mitted the  issues  to  a  jury,  which  returned  a 
rerdlct  in  the  appellants'  favor.  Thereafter 
the  court  sustained  a  motion  for  Jmdgment 
notwithstanding  the  verdict,  and  dismissed 
the  action.  This  appeal'  la  from  the  Judg- 
ment of  dismlBH*!. 

The  pertinent  facts  are  these:  The  re- 
spondent American  Association  of  Masters, 
Mates,  and  Pilots  is  a  national  fraternal  or- 
ganization. The  appellant  Puget  Sound  Har- 
bor No.  16  Is  a  subordinate  chapter  or  lodge 
of  tbe  national  organization,  and  the  other 
-plaintiffs  were,  during  the  year  1014,  the 
local  officers  of  the  subordinate  lodge  charged 
with  Its  business  management  and  the  cus- 
tody of  its  funds.  In  December  of  the  year 
named  the  officers  of  the  local  lodge  attempt- 
ed to  induce  the  membership  of  the  local 
lodge  to  withdraw  its  connection  with  the  na- 
tional association,  and  form  a  new  association 
disconnected  from  the  natlbnal  association, 
and  take  with  them  the  property  and  funds  of 
the  local  association.  They  persisted  in  this 
ooorse  notwithstanding  the  written  protecit  of 


a  minority  of  the  lodge  sufficient  In  number 
according  to  the  by-laws  of  the  order  to  pre- 
vent such  a  withdrawal.  The  national  as- 
sociation learning  of  these  facts,  and  acting 
through  its  executive  committee,  removed 
these  officers,  expelled  t^o  of  them  from  the 
organization  and  suspended  tbe  others  for 
limited  periods,  and  in  their  stead  appointed 
other  members  then  in  good  standing  as  tem- 
porary officers  of  the  local  lodge.  The  re- 
moved officers  refused  to  recognize  the  ac- 
tion of  the  executive  committee,  refused  to 
surrender  their  offices  to  the  men  appointed, 
and  refused  to  turn  over  to  their  custody  the 
property  and  lunds  of  tbe  local  lodge,  al- 
though It  seema  not  to  have  been  disputed 
that  tbe  executive  committee  were  acting 
within  their  rights  as  measured  by  tbe  exist- 
ing constitution  and  by-laws  ot  the  associa- 
tion. The  national  association  thereupon  be- 
gan an  action  in  the  superior  court  of  King 
county  to  enforce  the  orders  of  its  executive 
committee,  and  to  prevent  the  removed  offi- 
cers from  withdrawing  the  funds  of  the  lodge 
on  deposit  with  a  local  bank  or  disposing  of 
the  funds  in  a  manner  inconsistent  with  the 
laws  of  the  association.  On  filing  the  com- 
plaint the  plaintiffs  asked  for  a  restraining 
order  pending  a  hearing  for  a  temporary  in- 
junction. The  restraining  order  was  issued 
by  the  court,  and  a  time  fixed  for  a  hearing 
on  the  question  of  the  issuance  of  a  tempora- 
ry injunction  pending  the  final  disposition  of 
the  action.  This  hearing  was  had  after  no- 
tice and  a  temporary  injunction  issued. 
Prior  to  the  time  the  action  was  called  for 
hearing  on  the  merits  the  national  conven- 
tion of  the  organization  met  and  affirmed  tbf ' 
actlcm  of  the  executive  committee.  Later  on 
the  local  lodge  by  a  deciding  vote  agreed  to 
remain  in  the  general  organization  and  abide 
by  ita  laws  and  regulations;  voting  at  the 
same  time  to  reinstate  the  expelled  members. 
These  facts  were  set  up  by  an  amended  and 
supplemental  pleading,  and  at  the  trial  on 
the  merits  were  duly  made  to  appear.  Tbe 
principal  issue  tried  at  the  hearing  on  the 
merits  was  the  validity  of  the  action  of  the 
local  lodge  In  reinstating  the  expelled  and 
suspended  members ;  the  necessity  for  the  in- 
junctive relief  in  so  far  as  It  related  to  the 
custody  and  control  of  the  finances  of  the 
local  organization  having  ceased  by  tbe  ac- 
tion of  that  organization.  This  Issue  tbe 
court  decided  in  favor  of  tbe  expelled  and 
suspended  members,  entering  a  judgment 
which  had  the  effect  of  dissolving  the  tem- 
porary injunction.  After  the  cessation  of  the 
necessity  for  the  temporary  injunction  relat- 
ing to  the  funds  of  the  association,  no  mo- 
tion to  dissolve  was  made,  nor  was  any  other 
action  taken  leading  to  its  dissolution  by  the 
defendants  prior  t^  the  trial  upon  the  merits. 
Tbe  present  actlcm  was  begun  after  the 
final  determinati<Ri  of  tbe  principal  action 
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mentioned.  As  Instituted,  it  was  to  recover 
the  attorney's  fees  expended  and  Incurred  in 
the  defense  of  tlie  principal  action.  The  ap- 
I>ellants'  contend  tliat  tlie  sole  purpose  of  the 
action  was  to  procure  injunctive  relief,  and, 
since  tills  failed  ai  the  bearing  upon  the 
merits,  that  they  are  entitled-  to  recover  upon 
the  bond  the  reasonable  attorney's  fees  ex- 
pended and  Incurred  in  defeating  the  injunc- 
tion. They  have  filed  a  somewhat  extended 
argument  in  support  of  their  position,  but 
we  have  found  it  unnecessary  to  follow  them. 
The  issue  to  our  minds  is  confined  to  a  more 
narrow  compass.  It  is  not  the  rule  that  at> 
tomey's  fees  may  be  recovered  in  every  case 
wherein  a  temporary  injunction  Is  issued,  and 
is  not  made  perpetual  at  the  final  hearing  of 
the  action.  To  permit  of  such  a  recovery 
the  issuance  of  the  injunction  must  have  tieeu 
wrongful  in  its  inception,  and  It  must  have 
been  dissolved  because  of  its  wrongful  is- 
suance. Berne  v.  Maxham,  82  Wash.  236, 
144  Pac.  23;  Anderson  ▼.  Provident  Life  & 
Trust  Co.,  26  Wa&li.  192,  66  Pac.  415;  Mann 
V.  Becker,  00  Wash.  534,  156  Pac.  396. 

Here,  as  we  read  the  record,  this  injunc- 
tion was  not  wrongfully  issued.  The  appel- 
lants. In  violation  of  the  laws  of  the  order 
of  which  they  were  members,  were  seeking 
to  withdraw  1>om  the  order  and  take  with 
them  funds  and  property  which  they  were  not 
entitled  to  take.  This  entitled  the  plRln- 
tiffs  In  the  action  to  Injunctive  relief.  Tlie 
necessity  for  the  injunctive  relief  may  have 
ceased  when  the  lodge  decided  to  rescind  its 
action  and  voted  to  remain  in  and  abide  by 
the  laws  and  rules  of  the  order,  and  it  may 
be  that  the  plalntllTs  wrongfully  pursued  the 
individual  defendants  longer  than  the  law 
and  the  facts  of  the  case  warranted;  but 
neither  of  these  considerations  shows  that  the 
injunction  was  wrongfiul  in  its  inception. 
Another  rule  is  that  attorney's  fees  cannot  be 
recovered  for  the  wrongful  issuance  of  an 
injunction  when  no  motion  is  made  for  its 
dissolution  prior  to  the  final  hearing  upon  the 
merits  of  the  action.  This  rule  may  tie  with- 
out application  to  a  case  where  the  Injunction 
is  issued  upon  notice  and  after  a  hearing  and 
subsequently  proves  wrong  in  its  inception, 
but  the  principle  Is  applicable  to  a  case 
where  the  original  Issuance  Is  rightful,  and 
the  necessity  therefor  ceases  because  of  the 
action  of  the  party  against  whom  the  injunc- 
tion is  Issued.  So  here,  since  the  injunction 
was  not  wrongful  in  its  inception,  the  ap- 
pellants against  whom  it  was  issued  should 
have  moved  against  it  when  the  necessity  for 
it  ceased  Instead  of  waiting  the  final  termina- 
tion of  the  action,  if  tbey  anticipated  suing 
upon  the  bond.  In  such  a  case  had  the  mo- 
tion been  denied  they  might  have  recovered 
the  attorney's  fees  incurred  in  prosecuting 
the  motion  and  damages  for  any  injury  suf- 
fered by  them  by  reason  of  its  longer  contin- 


uauce;   but,  having  suffered  It  to  remain  un- 
challenged until  the  conclusion  of  the  action, 
no  such  fees  or  damages  are  recoverable. 
Mann  v.  Becker,  supra. 
The  Judgment  is  affiiined. 

ELLIS,  a  J.,  and   MOUNT,  HOLOOMB, 
and  PARKBB,  JJ.,  c(Hicur. 


(n  Wach.  3X) 
CITY  OF  EVERETT  v.  COWLES, 
(No.  13980.) 

(Supreme  C^nrt  of  Washington.    July  25, 1917.) 

1.  Municipal  Cobporatiorb  «=>112(3)  —  Ob- 
dinaitces  —  expbbssior  of  subject  ik  ti- 
TLE. 

Provision  of  an  ordmance  forbidding  a  li- 
censed physician  to  issue  prescription  for  faitox- 
icating  liquor  unless  he  has  good  reason  to  be- 
lieve that  person  for  whom  it  is  issued  requires 
it  as  medicine  is  germane  to  ordinance  whose  ti- 
tle states  that  it  relates  to  intoxicating  liq- 
uors, since  anything  relating  to  their  sale  and 
disposition  may  be  enacted  under  such  title. 

2.  Municipal  Ck>BFOBATioN8  <s=»642(l)  —  Os- 

DINANCKS — ^PbOSZCUTIONB — NBW   COMPLAINT. 

Where  one  convicted  in  police  court  on  a 
complaint  diarging  that,  pretending  to  be  a 
licensed  physician,  he  issued  prescription  for 
wUsky  without  good  reason  to  believe  that  one 
to  whom  it  was  issued  required  it  as  medicine, 
appeals  to  superior  court,  it  is  not  error  to  al- 
low a  new  complaint  to  tie  filed  against  him 
there,  charging  him  with  same  offense,  except 
that  he  was  alleged  to  be  a  licensed  phjRician 
instead  of  pretending  to  be  a  licensed  physician, 
where  he  was  arraigned  in  that  court  on  new 
complaint  and  required  to  plead  and  proceed  to 
trial  de  novo. 

3.  Municipal  Cobpobationb  «=>642(1)  —  Ob- 

DINANCES  —  PboSECUTION  —  POUCE  COUBT  — 
JUBISDICTION. 

Since  jurisdiction  of  police  court  over  crime 
of  violating  liquor  ordinances  and  person  of 
defendant  does  not  depend  on  suflSciency  of  com- 
plaint, its  pudgment  is  voidable,  not  void,  and  by 
appeal  jurisdiction  attaches  in  superior  court 

4.  Cbiminal  Law  ®=>371(10)  —  Evidenci  — 
Otheb  Offenses— Intoxicating  Liquobs. 

In  a  prosecuticnt  of  licensed  physician  for 
issuing  prescription  for  whisky  without  good 
reason  to  believe  that  one  to  whom  it  was  is- 
sued required  it  as  medicine,  evidence  as  to 
number  of  prescriptions  issued  about  time  of  of- 
fense charged  is  admissible  on  question  of  good 
faith. 

5.  Intoxicating  Liquobs  ®=a230(12)— Pbosb- 
cution — Sufficiency  of  BvinBNCE— Unau- 
thobized  Prgscbiption. 

In  prosecution  of  licensed  physician  for  is- 
suing prescription  for  whisky  without  good  rea- 
son to  believe  that  one  to  whom  it  was  issued 
required  it  as  medicine,  evidence  that  defendant 
had  during  six  weeks  over  which  the  inquiry  ex- 
tended given  673  prescriptions  for  intoxicating 
liquor,  the  usual  quantity  prescribed  being  one 
quart,  that  he  issued  as  many  as  40  in  a  day, 
and  examined  the  prosecuting  witness  very  sn- 
perficially  when  the  prescription  set  forth  in 
the  complaint  was  given,  is  sufficient  to  justify 
finding  of  guilty. 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell, 
Judge. 

George  B.  Ciowles  was  convicted  of  violat- 
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tog  a  Uqnor  ordinance  of  the  City  of  Evrarett, 
and  appeals.    Affirmed. 
•  E.  O.  Dalley,  of  ETerett,  for  appellant 
Wm.  A.  Johnson,  of  Everett,  for  respondent 

PULLERTON,  J.  The  dty  of  Everett 
enacted  an  ordinance  under  the  following 
title: 

"An  ordinance  relating  to  intoxicating  liquors; 
prohibiting  the  manufacture,  keeping,  sale, 
and  disposition  thereof  except  in  certain  cas- 
es; the  soliciting  and  taking  of  orders  there- 
for, or  advertising  thereof;  declaring  certain 
places  to  be  nuisances  and  providing  for  their 
abatement;  regulating  the  keeping,  sale,  and 
disposition  of  intoxicating  liquors  by  drug- 
gists and  pharmacists;  and  providing  for 
the  search  for  and  seizure  and  destruction 
thereof,  and  of  property  used  in  connection 
therewith;  prescribing  the  forms  of  proce- 
dure and  rules  of  evidence  in  cases  and  pro- 
ceedings hereunder;  and  fixing  penalties  for 
the  violation  hereof ;  and  declaring  an  emer- 
gency." 

Section  7  of  the  ordinance  provided: 

"It  shall  be  unlawful  for  any  licensed  physi- 
cian to  issue  a  prescription  for  intoxicating  liq- 
uor except  in  writing,  or  in  any  case  unless  he 
has  good  reason  to  believe  that  the  person  for 
whom  it  is  issued  is  actually  sick  and  liquor  is 
required  as  a  medicine.  Every  prescription  for 
intoxicatiiig  liquor  ehaU  contain  the  name  and 
address  of  the  physician,  the  quality  of  liquor 
prescribed,  the  name  of  the  person  for  whom 
prescribed,  and  address,  giving  street  and  house 
nnmber  if  there  be  such,  the  date  on  which  the 
prescription  is  written,  and  directions  for  the 
use  of  the  liquor  so  prescribed. 

"Every  physician  issuing  any  prescription  for 
intoxicating  liquors  shall  place  a  different  num- 
ber on  each  prescription  issued,  and  shall  issue 
snch  prescription  in  duplicate,  and  shall,  within 
ten  days  after  the  issuance  of  each  prescription 
file  one  of  said  duplicates  with  the  city  clerk 
of  EJverett  Upon  conviction  a  second  time  of 
any  licensed  physician  of  a  violation  of  the  pro- 
visions of  this  section  it  shall  be  unlawful  for 
snch  physician  thereafter  to  write  any  prescrip- 
tion for  the  furnishing,  delivery  or  sale  of  in- 
toxicating liquor;  and  it  shall  be  unlawful  for 
any  druggist  or  pharmacist  to  knowingly  fill  any 
such  prescription  written  or  signed  by  any  phy- 
sician who  has  been  convicted  a  second  time  of  a 
violation  ot  the  provisions  of  this  section." 

On  March  15,  1916,  a  complaint  was  filed 
before  the  police  court  of  the  city  of  Everett 
charging  the  defendant  Gowles  with  a  viola- 
tion of  section  7  of  the  ordinance;  the  spe- 
dflc  charge  being  that  he  did  on  a  date 
named,  then  pretending  to  be  a  licensed 
pbysldan,  issne  a  prescription  for  one  quart 
of  whisky,  to  a  person  named,  without  hav- 
ing good  reason,  or  any  reason,  to  bdleve 
that  the  person  to  whom  the  same  was  Is- 
sued was  actually  sick  and  required  liquor 
as  a  medicine.  The  defendant  was  arrested 
<m  a  warrant  issued  on  the  complaint  and 
tried  for  the  offense  in  the  police  court 
where  be  was  found  guilty  and  sentenced  to 
pay  a  flnei.  From  the  Judgment  of  the  police 
court  be  appealed  to  the  superior  court  of 
Snohomish  county.  In  that  court  a  new  com- 
plaint was  filed  against  him.     This  com- 


plaint set  forth  the  same  offense  as  that 
charged  in  the  complaint  filed  in  the  police 
court;  the  only  material  change  being  that 
the  later  complaint  charged  the  defendant 
with  being  a  licensed  physldan,  instead  of 
"pretending  to  be  a  licensed  physician,"  as 
charged  in  the  original  complaint  The 
defendant  was  arraigned  in  the  superior 
court  on  the  new  complaint  and  entered  a 
plea  of  not  guilty  thereto.  On  the  Issue  thus 
Joined  he  was  tried  before  a  jury,  which  re- 
turned a  verdict  of  guilty.  Judgment  and 
sentence  was  pronounced  thereod,  from 
which  the  defendant  appeals  to  this  court 

[1]  Notidng  the  assigmnoits  of  error  In 
a  manner  somewhat  different  from  that 
In  which  they  are  presented  in  the  brief, 
the  first  Is  that  the  provisions  of  section  7 
of  the  ordinance  are  not  germane  to  the  title 
of  the  act  aid  hence  no  valid  conviction  can 
be  had  thereunder.  We  cannot  think  the 
contention  well  founded.  The  title  redtes 
that  It  relates  to  intoxicating  liquors,  and 
under  such  a  title  anything  relating  to  the 
sale  and  disposition  of  intoxicating  liquors 
may  be  enacted.  It  is  not  necessary  that 
every  specific  proviso  contained  in  the  act 
be  mentioned  in  the  title.  This  is  to  require 
the  title  to  be  an  Ind^  to  the  body  of  the 
act,  a  requirement  this  court  has  held  un- 
necessary since  early  statehood.  See  State 
v.  Seattle  Taxicab  &  Transfer  Co.,  90  Wash. 
416,  156  Pac.  837,  and  the  cases  there  col- 
lected. 

[2]  It  Is  next  contended  that  It  was  error 
to  permit  a  new  complaint  to  be  filed  against 
the  defendant  in  the  superior  court  and  to 
require  him  to  enter  a  plea  thereto  and  go  to 
trial  thereon.  The  case  of  State  v.  Hamshaw, 
61  Wash.  300,  112  Paa  379,  is  dted  to  sus- 
tain the  contention;  but  the  case  does,  not 
so  hold.  In  that  case  a  new  complaint  en- 
titled as  in  the  justice  court  was  substituted 
for  the  original  complaint,  and  the  accused 
was  compelled  to  go  to  trial  thereon  without 
arraignment,  plea,  or  opportunity  to  question 
its  sufUdency,  and  it  was  because  of  this  er- 
ror that  the  Judgment  of  convictlwi  was  re- 
versed. This  is  made  dear  by  the  reasoning 
of  the  court,  where  the  following  language 
was  used: 

"It  can  be  no  embarrassment  to  the  superior 
court,  or  in  any  way  interrupt  its  procedure,  if 
it  is  of  opinion  that  the  complaint  does  not 
charge  a  crime,  or  that  the  defendant  should  be 
held  for  trial,  to  enter  an  order  of  dismissal  or 
order  an  information  filed  and,  after  arraign- 
ment and  plea,  proceed  to  the  trial  in  an  order- 
ly way,  thus  acquiring  jurisdiction  in  the  man- 
ner sanctioned  by  the  Constitution  and  the  stat- 
utes. •  •  •  The  right  to  arraignment  and 
plea  upon  a  sufficient  charge,  while  perhaps  not 
within  the  letter  of  the  Constitution,  is  within 
its  spirit,  and,  although  the  conduct  of  a  de- 
fendant may  be  such  that  a  court  will  hold  the 
right  to  be  waived  (State  v.  Quinn,  56  Wash. 
205,  105  Pac.  818;  State  v.  Straub,  16  Wash. 
Ill,  47  Pac.  227),  it  has  never  been  held  that 
the  formality  could  be  dispensed  with  over  the 
protest  of  the  party  charged." 
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The  case  was  explained  in  the  later  case 
of  State  V.  Bryant,  90  Wash.  20,  156  Paa 
420,  In  whidi  It  was  held  error  to  refuse  to 
allow  tbe  prosecution  on  an  appeal  from  a 
Justice's  court  to  file  a  new  complaint  or  In- 
formation against  the  defendant.  The  court 
quoted  the  extract  above  glren  from  the 
case  of  State  t.  Hamsbaw,  and  stated 
that  it  was  plain  from  tbe  language  there 
used  that  It  was  not  intended  to  be  held 
that  a  new  information  in  a  criminal  case 
may  not  be  filed  in  tSe  superior  court  and 
tbe  case  proceed  to  trial  de  novo  upon  the 
information. 

[3]  In  this  connection,  it  Is  argued  that 
tbe  complaint  filed  In  tbe  Justice's  court 
failed  to  state  facts  sufficient  to  constitute 
a  crime,  and  hence  that  court  was  without 
Jurisdiction  over  the  offense,  and  the  appeal 
could  not  vest  Jurisdiction  in  the  superior 
Gonrt  But  without  noticing  the  contradic- 
tion involved  In  the  argument,  it  la  enough 
to  say  that  the  Jurisdiction  of  the  police 
court  over  the  crime  diarged  and  the  person 
of  tbe  defendant  did  not  depend  upon  tbe 
sufficiency  of  the  complaint  This  tbe  court 
had  in  virtue  of  tbe  law.  And  having  such 
Jurisdiction  the  Judgment  it  rendered  was 
voidable  rather  than  v.old,  enforceable  against 
the  defendant  until  reversed  or  set  aside  in 
some  correctory  proceeding.  In  re  Nolan, 
21  Wash.  395,  58  Pac.  222.  To  set  it  aside 
was  the  purpose  of  the  appeal,  and  by  tbe 
appeal  Jurisdiction  followed  and  attached 
in  tbe  superior  court    . 

[4]  A  further  contention  is  that  the  court 
erred  in  permitting  the  prosecution  to  show 
tbe  number  of  prescriptions  for  Intoxicating 
liquors  given  by  the  defendant  to  various  per- 
sons, about  tbe  time  of  the  giving  of  tbe 
prescription  set  forth  in  the  complaint.  This 
evidence  was  competent  One  of  the  issues 
was  whether  tbe  prescription  which  be  was 
charged  with  unlawfully  giving  was  given 
in  good  faith,  and  tbe  evidence  bore  upon 
tbat  question.  Seattle  v.  Hewetson,  164 
Paa  234. 

[5]  Finally,  it  Is  urged  that  the  verdict  of 
the  Jury  is  contrary  to  tbe  evidence.  On 
this  question  the  record  hardly  leaves  the 
mind  in  doubt  It  was  shown  that  the  de- 
fendant had,  during  the  six  weeks  over  which 
tbe  inquiry  extended,  given  673  prescriptions 
for  intoxicating  liquor,  tbe  usual  quantity 
prescribed  being  one  quart,  and  tbat  he  had 
issued  as  many  as  40  in  one  day.  This, 
when  taken  with  tbe  very  superficial  ex- 
amination be  gave  the  prosecuting  witness 
when  tbe  prescription  set  forth  in  the  com- 
plaint was  given,  was  clearly  sufficient  to 
Justify  tbe  Jury  in  their  finding. 

Tbe  Judgment  is  affirmed. 

mHAS,  0.  J.,  and  MOUNT,  HOLCOMB, 
and  PAKKER,  JJ.,  concur. 


(97  Wuh.  SW) 
TUFTS  et  aL  t.  RTPFB  et  al,  Board  of 
County  Com'ra,     (So.  14096.) 

(Snpreme  Court  of  Washington.    Aug.  3,  1917.) 

-SOBOOLS    AND    SOBOOL   DlSTBICTS   9=>36— OS- 

DEB  OF  Board  of  County  Couussiohkis— 
Setting  Abide— Indkpendbrt  Action. 
Und«r  Rem.  Code  1015,  f{  4706-47U,  rcU- 
dve  to  appeal  from  any  decision  or  order  of  any 
school  officer  or  school  board,  etc.,  plaintiffii 
could  not  bring  an  independent  action  in  equity, 
seekiDK  to  set  aside  an  order  of  a  board  of  coan- 
ty  commissioners,  affirming  a  decision  of  tfao 
superintendent  of  schools,  denying  a  petition  to 
transfer  lands  of  a  plaintiff  from  one  school  di»- 
trict  to  another. 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;  Joseph  Sessions, 
Judge. 

Action  by  F.  M.  Tafte  and  others  against 
R.  A.  Biffe  and  others,  as  the  Board  of  Coun- 
ty Comnxissioners  of  Lincoln  County.  From 
a  Judgment  sustaining  a  demurrer  to  the 
complaint,  and  dismissing  tbe  action,  idain- 
tlfls  appeaL    Affirmed. 

John  L.  Dirks,  of  Spokane,  for  aiK>eUaiits. 
J.  D.  McCallum,  of  Davenport  for  re^tond- 
ents. 

ELLIS,  O.  J.  In  this  action  plalntUfs  sedc 
to  set  aside  an  order  of  the  board  of  coun- 
ty commissioners  of  Lincoln  county,  affirm- 
ing a  decision  of  the  superintendent  of 
schools  of  tbat  county,  denying  a  petition  to 
transfer  certain  lands  of  plaintiff  F.  M.  Tufts 
from  school  district  No.  118  to  sdiool  dis- 
trict No.  98,  both  districts  being  located  in 
Lincoln  county.  Tbe  other  plaintiffs.  J.  B. 
Wybomy,  James  P.  Tufts,  and  'B.  E.  John- 
son, are  the  directors  of  district  No.  08.  In 
the  complaint  It  is  alleged,  in  substance,  that 
on  October  27,  1914,  plaintiffs  filed  with  the 
superintendent  of  schools  for  Lincoln  coun- 
ty their  petition  for  the  desired  transfer, 
which  petition  was  denied;  that  they  there- 
upon appealed  from  tbe  decision  of  tbe  su- 
perintendent to  the  board  of  county  com- 
missioners, which  board  sustained  tbe  order 
of  the  superintendent  denying  the  petition; 
that  on  tbe  bearing  before  tbat  board  wit- 
nesses were  examined  and  evldmoe  intro- 
duced in  support  of  tbe  petition;  that  the 
grounds  of  the  petition  were  excessive  dis- 
tance and  inaccessibility  of  tbe  scboolbouse  In 
district  No.  118  from  the  lands  in  question. 
The  prayer  is  tbat  the  decision  of  the  board 
of  commissioners  and  of  tbe  school  sa- 
perlntendent  be  reversed,  set  aside,  and  held 
for  naught  that  the  prayer  of  tbe  petltloo 
be  granted,  and  that  tbe  board  of  commis- 
sioners and  school  superintendent  be  direct- 
ed to  make  tbe  desired  transfer,  and  for  gen- 
eral relief.  Defendants  demurred  to  tbe 
complaint  on  tbe  ground,  among  others,  tbat 
tbe  superior  court  has  no  Jurisdiction  of  the 
subject-matter  of  tbe  action.  Tbe  demurrer 
was  sustained.    Plaintiffs  declining  to  {dead 
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farther,  the  action  was  dlBmissed.  They  ap- 
peaL 

Appeals  from  and  reviews  of  decisions  or 
orders  of  school  oflScers,  school  boards,  and 
boards  of  county  conunlssloners  toachlhg 
school  matters  are  governed  by  the  act  of 
1900,  embodied  In  chapter  S5  of  1  Rem.  Code. 
We  shall  refer  to  the  Code  section&  Sec- 
tion 4706  provides  that  an  appeal  may  be 
taken  by  any  person  or  persons  aggrieved 
thereby  from  any  decision  or  order  of  any 
school  officer  or  school  board,  within  30  days 
after  such  decision,  "to  the  proper  officer 
or  board  as  hereinafter  provided."  Section 
4707  la  as  follows: 

"Api)eal8  from  the  decision  or  order,  or  from 
the  nulure  to  decide  or  order,  by  a  board  of 
•cbool  directors  shall  bo  taken  to  the  county 
superintendent  of  schools  in  and  for  the  county. 
Appeals  from  the  decision  or  order,  or  the  fail- 
ure to  decide  or  order,  of  a  county  superintend- 
ent of  schools  shall,  when  relating  to  the  terri- 
tory or  boundaries,  or  to  the  adjustment  of  the 
assets  or  liability  of  school  districts,  be  taken  to 
the  board  of  county  commissioners  wherein  the 
territory  lies,  but  when  relating  to  the  operation 
or  management  of  schools,  or  the  property  of  the 
school  district  or  to  the  relations  with  teachers 
such  appeal  shaJl  be  taken  to  the  superintendent 
of  pubUc  instruction:  Provided,  that  in  matters 
involving  the  construction  of  contracts  the  ap- 
peal shall  be  taken  to  the  court  of  the  proper 
resort" 

Section  4706  provides  that  the  basis  of 
appeal  shall  be  an  affidavit  or  affidavits  of 
the  party  aggrieved.  Section  4709  provides 
for  the  filing,  within  20  days  after  notice,  of 
a  complete  certified  transcript  "of  the  rec- 
ord 'and  papers  and  proceedings  relating  to 
the  decision  complained  of,"  with  the  officer 
or  board  to  whom  the  appeal  is  taken.  Sec- 
tion 4710  prescribes  the  mode  and  scope  of 
the  hearing  of  the  ^'\ppeal  by  the  county  sn- 
I>eitntendent,  board  of  county  commissioners, 
or  superintendent  of  public  instruction,  as 
the  case  may  be,  and  accords  a  hearing  de 
novo  by  the  board  of  county  commissioners 
only.    Section  4711  declares: 

"In  decisions  of  appeal  by  the  superintendent 
of  pubUc  instmction  and  by  the  board  of  coun- 
ty commissioners  the  decision  or  order  shall  bo 
final  unless  set  aside  b^  a  court  of  competent 
Jurisdiction  in  an  action  brought  therein  to 
review  such  order  or  dedfuon." 

Appellants  dte  the  section  last  above  quot- 
ed as  authority  for  the  procedure  by  Inde- 
pendent action,  seeking  a  trial  de  novo  In 
the  superior  court  They  have  mistaken 
their  remedy.  The  governing  statute  gives 
no  appeal  to  the  courts,  except  "in  matters 
Involving  the  construction  of  contracts."  See 
proviso,  section  4707,  above  quoted.  Section 
4711  does  not  proyide  for  an  appeal,  nor 
for  a  hearing  de  novo,  but  only  for  a  re- 
view by  the  court  in  an  action  brought  for 
that  purpose.  Obviously  the  proceeding  con- 
templated by  this  section  is  by  certiorari 
to  review  the  decision  or  order  complained 
of  on  the  record  made  before  the  county  su- 
perintendent and  board  of  county  commla- 
gloners,  which  is  a  very  dlfterent  thing  from 


a  trial  de  novo  snch  as  appellants  seek  in 
the  complaint  before  us.  This  complaint 
does  not  purport  to  be,  and  is  in  any  event 
wholly  insufficient  to  operate  as,  an  appli- 
cation for  a  writ  of  review.  It  does  not 
bring  up,  nor  seek  to  have  certified  to  the 
superior  court,  the  record  made  nor  the  evi- 
dence taken  on  the  hearing  before  the  board 
of  county  commissioners,  though  the  fact 
that  witnesses  were  examined  and  evidence 
taken  on  that  hearing  Is  affirmatively  al- 
leged. The  complaint  can  only  be  construed 
as  a  bill  In  equity,  seeking  the  relief  asked 
for  in  the  petition  through  a  trial  de  novo. 
No  such  Jurisdiction  Is  conferred  by  the  stat- 
ute. The  demurrer  was  properly  sustained. 
The  cases  of  Wilsey  v.  Cornwall,  40  Wash. 
250,  82  Pac.  303,  and  State  ex  reL  School  Dis- 
trict v.  Board  of  County  Com'rs,  72  Wash. 
464,  130  Pac.  749,  ated  by  appellants,  so 
far  as  they  have  any  bearing  on  the  ques- 
tion here  involved,  sustain  the  view  here 
expressed. 
The  Judgment  la  affirmed. 

FOIXEBTON,    MOUNT,    PABKER,    and 
HOLCOHB,  JJ.,  concur. 


COWEN  V.  CUI/P  et  aL 


(»7  Wash.  480} 
(No.  13963.) 


(Supreme  Court  of  Washington.    Aug.  8, 1917.) 

1.  JUDOUKNT  $=3S15  —  JlTDOlfSNTB  RbNOERBO 

IN  Anotheb  Stats  on  Confession  Undeb 

Wabkant  of  Attobnbt. 
Under  the  full  faith  and  credit  clause  of  the 
federal  Constitution,  judgments  rendered  in  an- 
other state,  upon  confeesicHi  under  warrant  of 
attorney,  are  valid  in  Wa^^ington,  when  ren- 
dered in  strict  conformity  with  the  power  and 
in  tho  state  where  the  debtor  resided  when  the 
warrant  was  executed. 

2.  JUnOICBNT    4=s>820— FOBBIOlf    JtmOMSNTB— 

Confession  Under  Wabbant  of  Attobney. 
Judgments    rendered    in    another    state    on 
confession  under  warrant  of  attorney  art  not 
open  to  collateral  attack  for  fraud. 

3.  Juoouent  €=»487— Confession  of  Jcna- 

MBNT— VALIDITT. 

Warrant  of  attorney  to  confess  judgment 
if  there  bo  no  present  indebtedness,  fails,  and 
any  judgment  entered  on  such  a  warrant  after 
payment  of  the  note,  is  void,  and  subject  to 
attack  in  any  court  in  any  proceedings. 

4.  Pbincipai.  and  Sttbett  $=>160  —  AonoNS 

AOAINST    SCBETT— PbOOF. 

Payment,  as  an  affirmative  defense,  must  be 
proven  as  any  other  affirmative  defense,  and,  in 
action  against  sureties  on  a  note,  proof  of  an 
agreement  by  the  payee  to  collect  from  the 
maker^  or  to  notify  the  sureties,  in  case  such 
collection  was  not  made,  and  of  the  sureties' 
failure  to  receive  notice,  is  inadmissible  as  proof 
of  payment  of  the  note. 

8.  Judgment  «=>511— Judgment  bt  Oorfes- 
sioN— Knowledge  of  Payment. 
The  knowledge  of  the  judgment  creditor,  in 
procuring  an  attorney  to  confeas  judgment 
under  warrant  of -attorney  contained  in  a  note, 
that  the  note  bad  been  paid,  was  a  good  defense 
in  suit  by  the  assignoe  of  the  judgment  obtained 
by  confession.. 
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Department  1.  Appeal  from  Superior 
Court,  Chelan  County;  Wm.  A.  Grlmshaw, 
Judge. 

Suit  by  W.  H.  Cowen  against  John  H.  Gulp 
and  Frank  E.  Gulp.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Crollard  &  Crollard  and  Frank  Reeves,  all 
of  Wenatchee,  for  appellants.  Ludlngton  & 
Shiner,  of  Wenatchee,  for  respondent 

HORRIS,  J.  Respondent  sues  as  the  as- 
signee of  a  judgment  obtained  in  the  state  of 
Ohio  upon  a  promissory  note,  which  judg- 
ment was  entered  after  the  removal  of  ap- 
pellants to  this  state  oo  a  warrant  of  attor- 
ney contained  In  the  note  authorizing  any 
attorney  to  appear  In  any  court  of  record  of 
the  state  of  Ohio  and,  waiving  process,  con- 
fess Judgment  for  the  amount  due  upon  the 
note.  Appellants  filed,  among  other  plead- 
ings, an  amended  answer,  in  which.  In  so  far 
as  it  Is  now  material,  they  admit  the  execu- 
tion of  the  note  by  one  Sowers  as  maker  and 
themselves  as  sureties.  They  then  alleged 
an  agreement,  entered  Into  at  the  time  of  the 
execution  of  the  note,  whereby  the  payee 
agreed  to  exhaust  all  legal  remedies  to  col- 
lect the  note  from  the  maker  before  calling 
upon  the  appellants  as  sureties.  It  was  then 
alleged  that  the  payee  agreed  to  notify  ap- 
pellants If  the  note  was  not  paid  at  maturity, 
that  the  payee  failed  to  notify  appellants  at 
the  maturity  of  the  note  that  it  .was  not  paid, 
and  continued  In  such  failure  until  his  death 
some  13  years  thereafter.  They  then  al- 
leged that,  by  reason  of  the  above  agreement 
with  the  payee  and  the  failure  to  receive  no- 
tice of  Its  noupayment,'the  note  was  paid  by 
the  maker  at  Its  maturity.  It  is  further  al- 
leged that  for  some  reason  unknown  to  ap- 
pellants the  note  was  not  surrendered  to  the 
maker  at  the  time  of  Its  payment,  and  that 
respondent's  assignor  did  not  acquire  the  note 
In  good  faith,  was  not  a  holder  in  due  course, 
and  the  action  In  the  Ohio  court  was  without 
right  or  authority  In  law. 

At  the  trial  appellants  asked  leave  to  file 
a  second  amended  answer,  In  which  they  set 
forth  the  same  agreements  upon  whldi  they 
alleged  payment  as  in  the  amended  answer, 
with  a  further  allegation  that  all  the  pro- 
ceedings In  the  Ohio  court  were  a  fraud  upon 
that  court  Permission  to  file  this  second 
amended  answer  was  denied,  and  such  ruling 
is  the  first  error  assigned.  During  the  trial 
appellants  offered  to  prove,  "In  conformity 
with  the  allegations  of  the  answer,"  that  the 
note  had  been  paid,  which  offer  was  denied. 
Later  on,  a  second  offer  was  made  for  the 
purpose,  as  stated  by  counsel,  of  attacking 
the  jurisdiction  of  the  Ohio  court,  in  which 
appellants  offered  to  prove  as  in  the  first  of- 
fer, and  In  addition  that  the  assignor  of  re- 
spondent knew  that  the  note  was  paid  at  ma- 
turity and  procured  the  confession  of  Judg- 
ment upon  the  warrant  of  attorney  with  such 


knowledge.  This  offer  was  also  denied,  and 
such  ruling  is  the  second  error  complained  of. 

[1-3]  In  common  with  most  courts  we  have 
held  that  under  the  full  faith  and  credit 
clause  of  the  federal  Constitution,  Judgments 
rendered  upon  confession  under  warrant  of 
attorney  are  valid  here,  when  rendered  In 
strict  conformity  with  the  power  and  in  die 
state  where  the  debtor  resided  when  the  war- 
rant was  executed.  MlUer  v.  Miller,  90  Wash. 
333,  166  Fac.  8.  It  is  also  the  general  rule 
that  sudi  judgments  are  not  open  to  collater- 
al attack  for  fraud.  Safe-Deposit  &  Trusrt; 
Co.  V.  Wright  105  Fed.  155,  44  C.  C.  A.  421. 
The  warrant  of  attorney  to  confess  Judgment 
is  founded  upon  the  fact  of  a  present  indebt- 
edness. If  there  be  no  present  indebtedness, 
the  warrant  falls,  and  any  judgment  entered 
upon  such  a  warrant  after  payment  of  the 
note  would,  under  the  authorities,  be  void, 
and  subject  to  attack  in  any  court  in  any 
proceedings.  1  Black  on  Judgments,  88,  89; 
First  Nat  Bank  v.  Cunningham  (a  C.)  48 
Fed.  510 ;  Bea  v.  Forrest  88  111.  275. 

If,  therefore,  appellants  could  show  pay- 
ment of  this  note  before  the  entry  of  the 
Ohio  judgment,  it  would  be  a  good  defense  to 
the  action  here  upon  that  Judgment  It  does 
not  seem  to  us,  however,  that  there  .was  ei- 
ther plea  or  offer  of  such  proof.  The  amend- 
ed answer  contained  no  plea  of  payment  as  a 
fact  It  merely  recited  an  agreement  to  col- 
lect the  note  from  the  maker,  or  to  notify 
the  appellants  in  case  such  collection  was  not 
made,  and  Inasmuch  as  appellants  had  not 
been  notified  by  the  payee  of  the  failure  of  the 
maker  to  pay  the  note  when  due  they  believe 
the  note  was  paid.  The  only  plea  of  payment 
if  it  can  be  called  such,  rested  in  the  con- 
clusion of  the  appellants  that  Inasmuch  as 
appellants  were  not  notified  of  the  failure  of 
the  maker  to  pay,  the  note  was  paid.  As- 
suming that  appellants  would,  if  permitted, 
have  testified  to  all  the  facts  they  alleged 
in  this  answer  as  to  the  agreement  alleged 
with  the  payee.  It  is  questionable  whether  or 
not  such  testimony  would  have  been  received 
under  section  1211,  Rem.  Code,  since  re- 
spondent held  the  note  for  collection  only, 
under  an  assignment  from  the  administrator 
of  the  estate  of  the  payee.  See,  also,  Pitt  v. 
Uttle,  58  Wash.  355,  108  Pac.  941,  as  to  the 
admissibility  of  collateral  agreements  ex- 
empting from  liability.  It  is  not,  however, 
necessary  to  decide  this  query  now.  Such 
testimony,  if  admissible,  .would  not  have  es- 
tablished the  payment  of  the  note. 

[4]  Payment  as  an  affirmative  defense  must 
be  proven  as  any  other  affirmative  defense, 
and  proof  of  the  agreement  alleged  and  the 
failure  to  receive  notice  would  be  received  by 
no  court  as  proof  of  payment  Appellants' 
offer  to  prove  payment  was  no  broader  than 
their  plea.  The  offer  is  "in  conformity  with 
the  allegations  of  the  answer" ;  that  is,  they 
would  offer  proof.  If  permitted,  of  the  agree- 
ment with  fbe  payee  and  the  failure'  to  re- 
c^ve  notice,  from  wlilch  testimony  the  court 
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would  be  asked  to  base  a  finding  of  payment. 
The  second  amended  answer,  while  somewhat 
larger  In  Its  scope,  was  no  broader  upon  the 
plea  of  payment  than  the  amended  answer. 

[6]  For  the  puriMse  of  attacking  the  Juris- 
diction of  the  Ohio  court,  it  ccHitalned  further 
allegations  of  knowledge  of  the  fact  upon  the 
part  of  the  Judgment  creditor  In  the  procure- 
ment of  the  confession.  Such  knowledge 
would  be  an  undoubted  good  defense  under 
the  authorities.  If  it  could  be  established  by 
competent  evidence,  but  one  that  would  not 
be  proven  by  evidence  of  the  agreement  and 
failure  to  rcfcelve  notice.  We  therefore  con- 
clnde  that  appellants  were  In  no  wise  prej- 
udiced by  the  refusal  of  the  court  to  permit 
the  filing  of  the  second  amended  answer,  nor 
In  the  denial  of  the  offers  of  proof. 

Judgment  ia  afllrmed. 

ELLIS,  C.  J.,  and  MOUNT.  MAIM,  and 
C5HADWICK,  JJ.,  concur. 


(97  Wash.  472) 

STATE  ex  rd.  WARNER  ▼.  SUPERIOR 

COURT  OP  CHELAN  COUNTY. 

(No.  1427a) 

(Supreme  Court  of  Washington.    July  81,  1917.) 

1.  MOBTOAOES    ®=>590  —  FOBSCLOBUBE  —  POS- 
BE6SI0R— SECONO  MOBTOAOKB. 

A  second  mortgagee  is  not  entitled  to  pos- 
aession  of  mortgaged  property  as  against  prior 
mortgagee  wlio  has  foreclosed  her  mortgage,  mak- 
ing him  party,  bid  in  property  at  foreclosure 
sale,  and  is  m  possession  of  premises,  though 
decree  of  foreclosure  was  entered  and. property 
■old  under  bis  mortgage  before  prior  mortgage 
foreclosed,  bat  has  rights  of  redemptioner  only. 

2.  OiiBTIOBARI   Q=>42(4)— Gbocnos. 

A  writ  of  certiorari  will  not  be  granted  un- 
less substantial  error  in  judgment  of  lower  court 
is  shown,  and  statement  that  action  of  court 
in  refusing  to  grant  writ  of  assistance  was  er- 
roneous and  not  according  to  the  rules  of  the 
common  law  is  not  sufficient  to  point  out  a  spe- 
cific error  where  none  appears  upon  the  face  of 
the  record. 

Department  2.  Application  by  P.  B.  War- 
ner for  a  writ  of  certiorari  to  review  an  or- 
der of  the  superior  court  of  Cbelan  coun- 
ty.   Application  denied. 

O.  P.  Barrows,  of  Wenatchee,  for  rela- 
tor. Arthur  G.  Morey,  of  Wenatchee,  for 
respondent. 

MOUNT,  J.  This  is  an  application  for  a 
writ  of  certiorari  to  review  an  order  of  the 
superior  court  of  Chelan  county,  denying 
to  the  relator  a  writ  of  assistance  for  the 
possession  of  certain  real  estate. 

The  facts,  as  shown  by  the  application  and 
the  answer  thereto,  are  substantially  as  fol- 
lows: On  the  6th  day  of  January,  1915,  Se- 
lena Shantz  and  F.  E.  Shantz  executed  their 
three  promissory  notes,  aggregating  $850,  la 
favor  of  the  relator.  These  notes  were  se- 
ctired  by  a  second  mortgage  upon  an  orchard 
tract  of  farming  land,  then  owned  and  occu- 
pied by  the  makers  of  the  notes  and  mort- 


gage. This  mortgage  was  subject  to  another 
mortgage  of  $4,000,  then  of  record,  In  fa- 
vor of  Veronica  Oressman.    On  January  15, 

1916,  one  of  the  notes  held  by  the  relator 
becoming  due,  relator  brought  an  action  to 
foreclose  his  mortgage  for  the  amount  of 
the  notes — $850,  with  Interest,  costs,  and  at- 
torney's fees.  The  makers  of  the  notes  and 
mortgage  were  the  only  parties  defendant. 
Thereafter,  a  decree  of  foreclosure  was  en- 
tered, and  on  May  20,  1916,  the  property  was 
sold  to  satisfjr  the  relator's  mortgage,  and 
was  bid  in  by  him  for  the  sum  of  $400.  This 
sale  was  afterwards  confirmed.  In  the 
meantime,  on  April  27,  1916,  Mrs.  Cressman 
brought  an  action  to  foreclose  her  mortgage 
for  $4,000.  The  makers  of  the  mortgage 
and  the  relator,  F.  B.  Warner,  were  made 
jmrties  defendant  The  mortgagors  did  not 
resist  the  foreclosnre.  It  was  resisted  only 
by  the  relator  Warner,  and  a  decree  was 
entered,  adjudging  this  $4,000  mortgage  to 
be  a  prior  mortgage,  and  ordering  a  sale  of 
the  property  to  satisfy  the  same.  This  sale 
was  had  on  March  24,  1917.  After  this  sale, 
Mrs.  Cressman,  who  bid  in  the  property  for 
the  face  of  her  mortgage,  went  into  posses- 
sion of  the  property  by  consent  of  the  mort- 
gagors, and  now  has  possession.    On  May  28, 

1917,  this  relator  applied  to  the  superior 
court  of  Chelan  county,  where  the  property 
was  situated,  for  a  writ  of  assistance^  to  pnt 
him  in  possession  under  his  sate,  made  pur- 
suant to  the  foreclosure  of  the  $850  mort- 
gage. The  trial  court  denied  the  writ  of  as- 
sistance, and  he  now  applies  to  this  court 
for  a  writ  to  review  that  order.  No  specific 
error  of  thei  trial  court,  in  denying  the  writ 
of  assistance,  is  pointed  out  The  applicant 
states: 

"That  the  action  of  said  court  in  refusing  to 
grant  said  writ  of  assistance  as  aforesaid  was 
erroneous  and  not  according  to  the  rules  of  the 
common  law." 

[1]  Upon  the  record  before  us,  it  is  plain 
that  the  relator  had  a  subsequent  mortgage 
upon  the  property  in  questiim.  He  fore- 
closed that  mortgage,  bid  the  property  in, 
and  the  sale  was  confirmed  by  an  order  of 
the  court  Prior  to  the  time  he  obtained 
possession,  a  prior  mortgage  was  foreclosed 
— the  relator  being  a  party  defendant  In  that 
foreclosure — the  property  was  sold,  and  the 
prior  mortgagee  bid  In  the  property  and 
took  possession  thereof  by  consent  of  the 
mortgagors. 

[2]  It  seems  too  plain  for  argument  that 
the  relator  here  has  the  rights  of  a  redemi)- 
tloner  only.  Until  such  redemption,  be  clear- 
ly has  no  right  to  possession  of  the  mort- 
gaged premises  ahead  of  the  prior  mortgagee, 
who  has  foreclosed  her  mortgage,  bid  In  the 
property  at  the  foreclosure  sale,  and  is  now 
in  possession  of  the  premises.  This  seems 
plain  upon  the  face  of  the  record.  If  the 
trial  court  erred  in  denying  the  writ  of  as- 
sistance, the  error  is  not  pointed  ont  in  the 
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application  for  the  writ.  A  statement  that 
the  action  of  the  court  "In  refusing  to  grant 
said  writ  of  assistance  as  aforesaid  was 
erroneous  and  not  according  to  the  rules  of 
the  common  law"  is  not  stifflclent  to  point 
out  a  spedflc  error  when  none  appears  upon 
the  face  of  the  record. 

"In  the  absence  of  special  statutory  provisi(HU, 
it  is  well  settled  that  before  the  court  will  grant 
the  writ  it  must  appear,  not  only  that  the  in- 
ferior tribunal  has  committed  some  error  of  law, 
but  also  that  the  error  has  caused  substantial 
harm,  and  that  the  petitioner  has  been  guilty  of 
no  laches  in  seeking  his  remedy.  The  common 
rule  is  that  where  the  relator  shows  no  equity, 
and,  so  far  as  his  legal  rights  go,  no  injury  not 
remediable  at  law,  it  is  proper  to  deny  the  use 
of  the  writ."    6  K,  0.  li.  p.  255. 

See,  also,  6  Cyc.  784,  and  cases  there 
dted. 

We  are  satisfied  that  no  sufficient  cause 
is  shown  for  the  issuance  of  the  writ,  and 
the  application  is  tl\erefore  denied. 

EIiLIS,  C.  J.,  and  HOLOOMB,  PARKBB, 
and  FUIjLERTON,  JJ.,  concur. 


(97  Wash.  4fi0) 

FRERICH  ▼.  ABRAMS.     (No.  14066.) 
(Supreme  Court  of  Washington.    July  31, 1917.) 

1.  I/ANDLOBD  AND  TENANT  9=>2&— RKCOBnlNO 

or  Lease — Effect. 
A  recorded  lease  is  constructiTe  notice  to 
all  of  its  contents. 

2.  Covenants  iS=»96(3)— Bbeach  of  Wabban- 
TT— Lease. 

Ordinarily  a  warranty  against  incumbrances 
is  breached  by  an  outstanding  lease  for  a  definite 
terni. 

3.  Vendob  and  Pubohaseb  <t=3l9&— Rentals 
—Bight  to. 

Ordinarily,  a  deed  made  snbject  to  an  out- 
standing lease  carries  with  it  rent  thereafter  ac- 
cruing, unless  the  rentals  be  specially  reserved. 

4.  Vendob  and  Fttbchaseb  «=>196— Bxntai^ 
— BiQHT  to — "Due  and  Owing." 

A  deed  covenanting  against  incumbrances 
except  outstanding  leases  and  conveying  rentals 
"due  and  owing"  does  not  entitle  the  grantee  to 
rentals  previously  paid  the  grantor  for  future 
months  pursuant  to  a  recorded  lease,  since  such 
rentals  were  not  "due  and  owing"  at  the  date 
of  the  conveyance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Due  and  Owing.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  J.  W.  Frerich  against  Robert 
Abrams.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
Instructions. 

W.  H.  Beatty  and  Hastings  &  Stedman,  all 
of  Seattle,  for  appellant.  J.  L.  C!orrigan,  of 
Seattle,  for  respondent 

FULIiERTON,  J.  The  appellant  Robert 
Abrams,  being  the  owner  of  an  apartment 
house  in  Seattle,  leased  the  same  to  tenants 
for  a  period  of  five  years  running  from  Jan- 
uary 1,  1911,  to  December  31,  1915,  at  a  ren- 


tal of  1225,   payable  monthly  In   advances 
The  lease  contained  the  following  recitals: 

"The  said  second  parties  have  tiiis  da^  paid 
first  party  the  sum  of  (450.00  (in  addition  to 
the  first  month's  rent  in  advance)  which  said 
sum  of  $450.00  is  to  be  applied  on  the  last  two 
montlis  of  the  term  of  this  lease  and  it  is  agreed 
that  if  default  shall  be  made  in  any  of  the  cove- 
nants of  this  lease  said  sum  of  $450.00  shall  be 
forfeited  to  first  party." 

On  May  25,  1915,  the  appellant,  by  a  bar- 
gain  and  sale  deed,  conveyed  the  apartment 
house,  together  with  other  property  to  hia 
daughter,  Mildred  (Jolwell,  in  settlement  of  a 
contest  between  them  over  the  estate  of  Mrsw 
Colwell's  deceased  mother.  The  deed  cov- 
enanted "against  all  and  every  person  or  per- 
sons whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  thereof,  except  as 
to  all  leases  now  existing  against  aforesaid 
property."  The  deed  also  contained  the  fur- 
ther stipulation: 

"It  is  understood  and  agreed  as  between  the 
parties  hereto  that  all  moneys  due  and  owing  on 
the  aforesaid  properties,  as  rentals  by  reason 
of  any  leases  now  existing  shall  be  the  property 
of  the  party  of  the  second  part." 

[1]  At  the  time  the  apartment  house  was 
conveyed  to  Mrs.  Colwell  she  made  no  de- 
mand for  the  $450  paid  at  the  time  of  the 
execution  of  the  leases,  but  claims  ignorance 
of  the  fact  of  its  payment  having  been  made. 
The  lease,  however,  was  spread  upon  the 
proper  records  of  King  county,  affording 
constructive  notice  to  all  the  world. 

The  tenants  remained  in  possession  until 
the  end.  of  their  term,  and  the  rentals  were 
paid  over  to  Mrs.  ColweU  subsequent  to  the 
execution  of  the  deed,  save  for  the  last  two 
montlis ;  the  tenants  claiming  credit  for  the 
advance  payment  made  by  them  to  the  appel- 
lant. Mrs.  Colwell  thereupon  made  demand 
upon  her  father  for  the  $450,  claiming  title 
thei-eto  in  virtue  of  her  ownership  of  the  fee 
during  the  time  In  which  the  rentals  accrued. 
Payment  was  refused*  whereupon  she  as- 
signed her  claim  therefor,  together  with  oth- 
er demands  not  necessary  to  be  considered 
here,  to  the  plaintiff,  J.  W.  S'rericli.  who 
brought  an  action  thereon  against  the  aiqpel- 
lant.  On  a  trial  by  the  court  plaintiff  was 
adjudged  entitled  to  recover,  and  this  appeal 
followed. 

[2-4]  It  Is  our  opinion  that  the  trial  court 
erred  in  allowing  the  recovery  sought.  Un- 
doubtedly it  is  a  general  rule  that  a  war- 
ranty against  lacumbrauces  in  a  conveyance 
of  real  property  is  breached  If  there  be  a 
valid,  outstanding  lease  upon  the  property, 
having  a  definite  period  yet  to  run.  It  Is  a 
general  rule  also  that  a  conveyance  of  real 
property  subject  to  an  outstanding  lease  car- 
ries with  it  the  rent  accruing  and  becoming 
due  after  the  conveyance,  unless  there  be  a 
special  reservation  of  such  rents.  But  the 
grantor  in  this  conveyance.  It  seems  to  us, 
specially  exempted  himself  from  any  liabil- 
ity that  might  arise  from  these  general  prin- 
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clples  of  law.  That  he  exempted  himself 
from  liability  arising  from  the  covenants  of 
wftrranty  there  can  be  no  qnestion.  The  con- 
veyance was  expressly  made  subject  to  all 
leases  then  existing  against  the  property.  So 
with  the  clause  concerning  the  rentals. 
WhUe  the  danse  Is  not  In  form  an  exception. 
It  is  so  In  effect  It  designates  what  rentals 
shall  pass  by  the  conveyance,  and  thus  pre- 
cludes any  Implication  that  something  more 
was  Intended,  which  might  have  arisen  bad 
the  deed  contained  only  the  ordinary  words 
of  grant.  The  rentals  passing  by  the  deed 
are  those  only  which  are  "due  and  owing"  on 
the  property.  The  rents  for  the  last  two 
months  of  the  lease  were  neither  due  nor  ow- 
ing. They  had  been  paid  by  the  tenant  at 
the  time  of  the  execution  of  the  lease.  True 
the  simt  paid  was  subject  on  a  stated  con- 
tingency to  another  application.  But  the 
condition  did  not  happen^  and  the  iwym^t 
became  applicable  on  the  last  two  months  of 
the  term  of  the  lease.  Being  neither  due  nor 
owing  the  grantee  cannot  recover  the  amount 
thereof  from  her  grantor. 

The  rule  is  not  affected  by  the  fact  that 
the  grantee  had  no  actual  knowledge  of  the 
terms  of  the  lease.  The  lease  was  not  only 
specially  mentioned  in  the  deed  through 
which  she  obtained  title,  but  was  an  instru- 
ment subject  to  record,  and  was  properly  re- 
corded. It  dearly  expressed  the  terms  of 
the  contract,  and  the  grantee  was  bound  to 
notice  its  terms  and  coqditions. 

The  judgment  Is  reversed  and  the  cause  re- 
manded, with  Instructions  to  eiater  a  Judg- 
ment omitting  the' item  herein  referred  to. 
The  appellant  will  recover  costs  on  the  ap- 
peal. 

BLLIS,  a  J.,  and  MOUNT,  PAREDR,  and 
BOLCOMB,  JJ.,  c<mcur. 

(97  Wash.  699) 

^lIARTm  V.   CUNNINGHAM,     (Na   13161.) 

[Supreme  Court  of  Washington.    Aug.  2,  1917.) 

En  Banc.  On  rdiearlng.  Judgment  af- 
Ormed,  and  former  opinion  upheld. 

For  former  opinion,  see  9i  Wash.  617, 
161  Pac.  355. 

PER  CURIAM^  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported  In 
B3  Wash.  517,  161  Pac.  355;  and  for  the 
reasons  there  stated  the  judgment  is  affirmed- 

(97  WaBh.  700) 

JENSEN  V.  lA WHENCE.     (No.  18648.) 
(Supreme  (Tonrt  of  Washington.    Aug.  7,  1917.) 

En  Banc    On  rehearing.    Denied. 

For  former  opinion,  see  162  Pac.  40. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adhere  to  the 


opinion  heretofore  filed  herein,  as  reported  In 
94  Wash.  148,  162  Pac.  40 ;  and  for  the  rea- 
sons there  stated"  the  judgment  is  aflaxmed. 


(97  Wash.  S7G) 
STATE  ex  pel.  NORTHERN  PAC.  RT.  00. 
et  aL  V.  PUBLIC  SERVICE  COMMIS- 
SION et  aL    (No.  13541.) 
(Supreme  Court  of  Washington.    Aug.  3,  1917.) 
En  Banc.     On  rehearing.     Denied. 
For  former  opinion,  see  94  Wash.  876,  163 
Pac.  1143. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported 
In  04  Wash.  376,  163  Pac.  1143;  and  for  the 
reasons  there  stated  the  judgment  Is  affirmed. 

(97  Waab.  701) 
STATE  ex  rd.  PUGEJT  SOUND  &  W.  H.  BI. 
C!0.  V.  NORTHERN  PAC.  RT.  CO.  et  aL 
(No.  13464.) 
(Supreme  Cionrt  of  Washington.    Aug.  8,  1917.) 
En  Banc.    On  rehearing.    Denied. 
For  former  ophiion,  see  04  Wash.  10,  161 
Pac  850. 

PER  (3URIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported  In 
94  Wash.  10,  161  Pac.  850;  and  for  the  rea- 
sons there  stated  the  judgment  Is  reversed, 
and  the  cause  remanded,  with  instructions  to 
follow  the  order  of  the  departmental  opinion. 


STATE   V.   OWEN.     (No. 


(97  Wash.  408) 
14140.) 


(Supreme  Court  of  Washington.    July  31, 1917.) 

1.  indictmknt  and  infobication  <ss»132(l), 
133(10),  139,  149  — Dtjpucitt  — Motion  to 
CoupKi.  EuconON— Pendino  Plea. 

A  question  of  duplicity  can  only  be  raised  by 
demurrer  or  motion  to  quash  in  the  nature  of  a 
demurrer,  or  by  motion  to  compel  an  election; 
but  such  demurrer  or  motion  cannot  be  con- 
sidered wliile  a  plea  of  not  guilty  is  pending. 

2.  CONSnTDTIONAL  LAW  €=768(1). 

Whether  amendment  7  to  the  state  Constitu- 
tion, providing  for  the  initiative  and  referendum, 
4a  in  violation  of  Const  U.  S.  art  4,  {  4,  guar- 
anteeing to  every  state  a  republican  form  of  gov- 
ernment, is  a  federal  question,  and  the  federal 
Supreme  (Tourt  lias  held  the  conatitutioQal  guar- 
anty is  a  political  matter  beyond  jurisdiction  of 
courts. 

3.  United  States  ®=>14— Repttblican  Fobic 
or  govkbnment  —  conclusivbness  of  ac- 
tion of  conghess. 

The  claim  that  amendment  7  to  the  state 
Constitution  is  in  violation  of  Const  U.  S.  art 

4.  S  4,  guaranteeing  to  every  state  a  republican 
form  of  government  has  been  foreclosed  by  Con- 
gress, to  which  the  matter  is  e.xclusively  com- 
mitted by  admitting  thereto  senators  and  rep- 
resentatives of  this  state  since  the  adoption  of 
the  amendment. 

4.  CoMMEBCE  €=»8(11),  61(1)— Regulation  by 
States. 
Laws  1915,  p.  2,  §  20,  malting  it  unlawful 
to  transport  or  receive  intoxicating  liquors  un- 
less marked  as  required,  is  not  violative  of  the 
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commerce  clause  of  the  federal  Constitation  or 
the  Webb-Kenyon  Act  (Act  March  1.  1913.  c. 
90,  37  Stat.  699  [U.  S.  Comp..8t.  1916,  I  8739]) 
with  reference  to  rej^lation  of  interstate  ship- 
ments of  liquor  by  the  states. 

5.   INTOXICATINO  LiQt'OBS  «=>236(1)  —  T.iBOAI. 

Transportation  —Evidence— Sufficienct. 
In  a  prosecution  for  transportini;  intoxicat- 
ing liquors  not  marked  as  required  by  statute, 
evidence  held  sufficient  to  sustain  a  conviction. 

Department  1.  Appeal  from  Superior 
Court,  Spolcane  County;  Henry  h.  Kennan, 
Judge. 

H.  M.  Owen  was  convicted  of  transporting 
intoxicating  liquors  In  violation  of  law,  and 
he  appeals.    Affirmed. 

A.  G.  Shaw,  of  Spokane,  for  appellant. 
John  White,  of  SpcAane,  for  the  State. 

ELLIS,  C.  J.  Defendant  Owen  and  three 
other  men  were  charged  In  the  Justice  court, 
Spokane  county,  with  a  violation  of  sections 
16  and  20  of  chapter  2  of  Laws  of  1915,  com- 
monly  referred  to  as  initiative  measure  Na 
8.  Section  15  prescribes  the  form  of  permit 
to  be  issued  by  the  county  auditor  for  the 
transportation  of  intoxicating  liquor  within 
this  state,  and  provides: 

"It  shall  be  unlawful  for  any  person  to  ship, 
carry  or  transport  any  intoxicating  liquor  with- 
in the  state  without  having  attached  thereto 
or  to  the  package  or  parcel  containing  the  same, 
such  permit,  or  to  transport  or  ship  under  said 
permit  an  amount  in  excess  of  the  amount  or 
quantity  hereinbefore  limited." 

Section  20  makes  it  unlawful  to  transport 
or  receive  within  this  rtate  any  intoxicating 
liquor  unless  the  parcel  or  package  contain- 
ing such  liquor  be  clearly  and  plainly  marked 
in  large  letters:  "This  package  contains 
intoxicating  liquor." 

The  charging  part  of  the  complaint  here  in- 
volved is  as  follows: 

'That  on  or  about  the  9th  day  of  June,  A.  D. 
1910,  in  the  county  of  Spolcane,  state  of  Wash- 
ington, the  said  defendants,  J.  W.  Critzer,  M. 
H.  Owen,  B.  M.  Barton,  and  Cornelius  Ooster- 
veer,  then  and  there  being,  did  then  and  there 
willfully  and  unlawfully  transport  and  carry 
from  the  <ttate  of  Montana  and  bring  into  the 
state  of  Washington  and  into  Sixikane  county, 
Wash.,  and  did  then  and  there  have  in  their 
trassesslon  6V6  gallons  of  whisky  contained  in 
one  five-callon  demijohn,  two  one-halt  gallon 
glass  demijohns,  and  two  quart  bottles,  without 
the  said  packages  containing  said  whisky  being 
marked  as  required  by  law  and  without  any 
permits  being  attached  thereto,  as  required  by 
law,  and  the  said  quantity  of  whisky  being  in 
excess  of  the  quantity  permitted  to  be  in  pos- 
session of  said  defendants,  contrary  to  the  stat- 
utes in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state  of  Washing- 
ton." 

Critzer  and  Oosterveer  pleaded  guilty  and 
were  fined  by  the  Justice.  Barton  and  de- 
fendant stood  trial,  were  convicted,  and  ap- 
pealed to  the  superior  court,  where  Barton 
also  entered  a  plea  guilty  and  was  fined.  De- 
fendant Owen  pleaded  not  guilty,  stood  trial, 
was  by  the  Jury  found  guilty  as  charged, 
and  was  by  the  court  sentenced  to  pay  a  fine 


of  1200  and  costs.  From  the  jodgment  of 
conviction  and  sentence  he  prosecutes  tbu 
appeal.  The  evidence  will  be  noticed  hi  tte 
course  of  our  discussion. 

[1]  Elrst,  contending  that  tbe  comprint 
made  several  distinct  <diarges,  appeUant  it 
the  opening  of  the  trial,  but  without  with- 
drawing his  plea  of  not  guilty,  moved  tlie 
court  to  compel  the  state  to  elect  whether  be 
should  be  tried  (1)  for  having  in  his  posses- 
sion whisky  without  a  permit,  or  (2)  for  bit- 
ing in  his  possession  whisky  with  a  perait 
but  in  excess  of  the  permitted  quantity,  or 
(3)  for  transporting  or  carrying  within  tbe 
state  whisky  without  a  permit,  or  (4)  for  ■> 
transporting  or  carrying  whisky  with  a  per- 
mit but  In  excess  of  the  permitted  qnantit;. 
The  overruling  of  this  motion  is  assigned  u 
error.  The  question  of  duplicity  can  only  be 
raised  by  demurrer  or  motion  to  quash  In 
the  nature  of  a  demurrer  or  by  miotion  to 
compel  an  election.  But  such  demurrer  ot 
motion  cannot  be  entertained  while  a  pin 
of  not  guilty  is  pending.  The  motioo  «u 
properly  overruled.  State  v.  McBride.  71 
Wash.  390,  130  Pac.  486;  State  ▼.  PhilUpg, 
65  Wash.  324,  118  Pac.  43;  State  t.  Blaa- 
chard,  11  Wash.  116,  30  Pac.  STT, 

[2]  Next  contending  that  tbe  sevecth 
amendment  to  the  state  ConsUtution.  pro- 
viding for  the  initiative  and  referendum,  is 
void  as  violative  of  section  4,  art.  4,  of  tbe 
federal  Constitution,  guaranteeing  to  eveiy 
state  a  republican  f6rm  of  government,  ud 
that  initiative  measure  No.  3  enacted  parm- 
ant  to  that  amendment  is  therefore  void, 
appellant  again  objected  to  the  introduction 
of  any  evidence.  The  overruling  of  this 
ground  of  objection  is  assigned  as  error.  So 
far  as  it  presents  a  question  within  the  cog- 
nizance of  any  court,  this  presents  «  federal 
question,  and  the  federal  Supreme  Court  hu 
uniformly  held  that  the  constitutional  gnsr- 
anty  of  a  republican  form  of  goTemment  is 
of  a  political  character  exclusively  commit- 
ted to  Congress  and  as  such  la  beyond  tbe 
Jurisdiction  of  the  courts.  Pacific  States  Td- 
&  Tel.  Co.  V.  Oregon,  223  U.  8.  118,  32  Sqpl 
Ct  224, 56  L.  Ed.  377. 

[3]  In  this  particular  contention  appellsnc 
Is  not  asserting  an  Infringement  of  any  of  hii 
own  consUtutlonal  rights.  As  pointed  oat  ii 
the  case  above  cited,  the  assault  made  by  the 
contention  here  advanced  is  not  on  tlie  law 
as  a  law,  "but  on  the  state  as  a  states  K 
Is  addressed  to  the  framework  and  poUtksl 
character  of  the  government  by  which  tbt 
statute  •  •  •  wasI)assed,"nottotlJesla^ 
ute  Itselt  See,  also,  6  B.  C.  L.  44  and  45.,  aad 
cases  there  cited,  and  note  BO  I*  R,  a.  (X.  &.' 
196  and  197.  Congress,  the  body  to  which  tbe 
matter  is  exclusively  committed,  has  foreclos- 
ed the  question  by  admitting  into  the  counvxji 
of  the  Union  senators  and  representatires 
from  this  state  ever  since  the    adoptioa  d 
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he  seventh  amendment  to  our  Constitution, 
hu8  recognizing  the  republican  character  of 
lur  state  government  notwithstanding  that 
niendment.  Pacific  Tel.  &  Tel.  Co.  ▼.  Ore- 
;on.  supra. 

[t]  Appellant  further  asserts  that  section 
»  of  inltlatire  measure  No.  8  Is  violatire  of 
he  commerce  clanso  of  the  federal  Constltu- 
ion  and  of  the  act  of  congress  of  March  1, 
1)13,  known  as  the  Webb-Kenyon  Act,  In 
rhat  re.spect  it  is  conceived  that  this  section 
'lolates  any  provision  of  the  Webb-Kenyon 
i.ct  counsel  has  not  made  plain.  The  question 
lowever,  is  no  longer  an  open  one.  In  Clark 
MstllUng  Co.  T.  Western  Maryland  K.  Co., 
!42  U.  S.  311,  37  Sup.  Ct  180,  61  L.  Ed.  326, 
>.  R.  A.  1917B.  1218,  the  federal  Supreme 
Jourt,  holding  that  act  constitutional,  constru- 
ed it  as  authorizing  legislation  by  the  several 
itates  prohibiting  regulating  or  controlling 
nterstnte  shipment  or  transportation  of  In- 
oxicfttlng  liquors.  By  the  Webb-Kenyon  Act 
he  shipment  or  transportation  of  such  liq- 
lors  is  divested  of  its  character  of  interstate 
ommerce  whenever  violative  of  the  state 
tatute.  State  v.  Great  Northern  Ry.  Co., 
65  Pac.  1073 ;  State  v.  Warburton,  166  Pac 
!15;  Gottstein  v.  LAster,  88  Wash.  462,  153 
>ac.  595. 

[6]  Finally,  it  Is  contended  in  a  general 
ray  that  the  evidence  was  insufilcient  to 
ustaln  a  conviction,  and  tliat  a  verdict  of 
cquittal  should  liave  been  directed,  or  at 
east  a  new  trial  should  have  been  granted, 
^he  undisputed  evidence  shows  that  appel- 
ant was  part  owner  of,  or,  as  he  expressed  it, 
,ad  an  interest  in,  an  automobile  which  he 
I>erated  as  a  Jitney  for  hire  in  and  about  the 
Ity  of  Spokane.  He  was  approached  by  Bar- 
on apparently  acting  for  Oosterveer  and 
;rltzer,  and  agreed  to  take  these  men  in  this 
ar  on  a  Journey  for  a  consideration  of  $40 
rbich  he  said  he  did  not  know  whether  be 
lad  received  at  the  time  of  trial  or  not.  He 
(Kdc  Barton  along,  as  he  said  at  one  time, 
o  help  him  drive,  and  at  another  merely  be- 
ause  Barton  wanted  to  go.  At  any  rate, 
.e  admitted  that  Barton  did  from  time  to 
Ime  relieve  him  at  the  wheel.  He  claimed 
bat  he  did  not  know  where  he  was  hired  to 
o.  but  was  told  some  time  after  starting 
bat  the  destination  was  Troy,  Mont,  there 
>o8terycer  and  Crltzer  expected  to  buy  a 
lotel.  At  one  time  he  said  Barton  told  him 
he  Journey  was  to  be  a  flsliing  trip.  He 
cstltied  that  the  part}'  left  Spokane  at  about 

o'clock  in  the  morning  and  reached  Troy, 
lont  about  9  o'clock  that  night  He  and 
iarton  took  dinner  at  a  restaurant,  and 
.fter  overhauling  the  car  and  relnflating  the 
Ires  looked  for  the  other  two  men,  finally 
cx;ating  them  in  a  saloon.  Soon  afterwards 
he  party  started  <m  the  return  to  Spokane; 
ppellant  and  Barton  occupying  the  front, 
ud  the  other  two  men  the  back  seat  Ap- 
«llant  claimed  that  he  did  not  then  know 


that  there  was  any  whisky  In  the  car.  lli« 
party  traveled  all  night,  and  at  about  6 
o'clock  next  morning  near  Newport,  WaslL, 
on  axle  of  the  machine  broke  and  a  new 
6ne  was  ordered  from  Spokane.  Appellant 
claims  that  at  this  time  he  discovered  two 
half-gallon  Jugs  of  whisky  In  the  automo- 
bile and  a  wooden  boK,  which  box  Ooster- 
veer and  Crltzer  took  out  of  the  machine  and 
left  In  the  woods.  He  also  reluctantly  ad- 
mitted tliat  he  then  discovered  a  five-gallon 
demijohn  which  he  thinks  Iiad  theretofore 
been  incased  In  the  box,  but  did  not  know 
that  it  contained  whisky.  He  testified  that 
the  two  half-gallon  Jugs  then  had  permits 
attached  to  them.  The  new  axle  arrived 
about  3  o'clock  in  the  afternoon,  and  the 
party  resumed  their  Journey  with  Barton  at 
the  wheel  and  appellant  sitting  beside  him. 
At  Mead,  Wash.,  they  were  met  by  two  dep- 
uty sheriffs  in  an  automobile,  dadied  past 
them,  were  pursued  by  them,  and  finally  over- 
taken and  placed  under  arrest  at  Hlllyard. 
The  deputies  found  the  two  half-gallon  Juga 
of  whisky  In  the  front  end  of  the  car  nnder 
appellant's  feet  and  a  five-gallon  widker- 
covered  demijohn  of  whisky  sitting  in  the 
back  of  the  car  between  Oosterveer  and  Crlt- 
zer. None  of  these  containers  had  a  permit 
attached  and  none  of  them  was  marked, 
"This  package  contains  intoxicating  liquors." 

Such  is  the  purport  of  the  evidence,  and  we 
think  it  amply  8ufilciei}t  to  sustain  the  ver- 
dict The  Jury  was  Justified  in  believing 
that  none  of  the  containers  of  the  whisky  ever 
had  a  permit  attached,  and  it  is  not  claimed 
that  either  of  them  was  ever  marked  as  re- 
quired by  law.  Even  assuming  that  appel- 
lant did  not  know  of  the  presence  of  the 
whisky  till  shortly  after  entering  the  state 
of  Washington  at  6  o'clodc  in  the  morning, 
an  assumption  whidx  taxes  credulity,  he 
knew  it  then,  but  continued  to  lend  him- 
self and  his  machine  to  the  prosecution  of 
what  he  then  must  have  known  was  an  un- 
lawful enterprise.  He  was  thenceforth  an 
aider  and  at)etter,  and  as  such  punishable  aa 
a  principal.    Rem.  Code,  i  2260. 

The  Judgment  is  affirmed. 

HOLCOMB,  MOBBIS.  MAIN,  and  OEL&D- 
WICK,  JJ.,  concur. 


(97  Waah.  47S) 

NORDI/ITND  V.  NORDLTJND.     (No.  13863.) 

(Suprame  Court  of  Washington.    Aug.  3,  1917.) 

1.  Divorce  ©=»r)4  —  Recbiminatiow  — '  Evi- 
dence— ScmciENCT. 
In  a  divorce  suit  for  refusal  of  a  wife  to 
have  sexual  intercourse,  that  the  husband  on  . 
occasions  had  taken  one  of  his  female  empIo76s 
to  a  restaurant,  and  bad  driven  her  from  lier 
home  to  his  studio,  there  beins  no  charge  of  mis- 
conduct, did  not  constitute  such  cruelty  as  to 
deprive  the  husband  of  the  right  to  complain  of 
the  conduct  of  his  wife. 
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2.  DivoBcz  «=»27(12)—GBOTTNDft— Denial  or 

IWTERCOUBS?. 

Under  Rem.  Code  1915,  |  982,  providing 
that  a  divorce  may  be  granted  for  cruel  treat- 
ment or  personal  indignities  rendering  life  bur- 
densome, or  "for  any  other  cause  deemed  by  the 
courts  sufficient,  and  the  court  shall  be  satis- 
fied that  the  parties  can  no  longer  live  togeth- 
er," denial  by  wife  of  sexual  intercourse  for 
12  years,  without  sufficient  ground  or  cause,  is 
ground  for  divorce. 

Departmeat  1.  Appeal  from  Superior 
Conrt,  King  County ;  Mitchell  Gilliam.  Judge. 

Action  tor  divorce  by  K.  E.  Nordlund 
against  Marie  C.  Nordlund.  At  the  close  of 
plalntliTs  case,  the  court  dismissed  the  action, 
and  plalntUC  appeals.  Keversed  and  re- 
manded. 

Jay  O.  Allen  and  PhlUp  Tlndall,  both  of 
Seattle,  for  appellant  Saunders  &  Nelson,  of 
Seattle,  for  respondent. 

MORRIS,  J.  Appeal  from  a  Judgment  of 
dismissal  granted  at  the  conclusion  of  appel- 
lant's case  In  Chief.  The  action  Is  for  di- 
vorce, the  complaint  reciting  a  long  list  of 
grievances  upon  which  the  decree  was  soueht. 
No  more  of  this  tale  of  domestic  infelicity 
will  be  recited  other  than  is  necessary  to 
an  onderstandlng  of  the  conclusions  reached. 
The  parties  are  46  years  of  age,  and  were 
married  in  December,  1894.  A  prior  action 
was  begun  by  appellant  In  April,  1915,  which 
was  dismissed  at  the  suggestion  of  the  then 
trial  Judge  that  the  parties  make  another  at- 
tempt to  adjust  their  differences  and  live 
harmoniously.  The  attempt  seems  to  have 
been  a  ftillure,  and  this  action  was  com- 
menced In  March,  1916w  Appellant  testified 
that  respondent  had  frequently  accused  him 
of  Improper  conduct  with  other  women,  had 
called  him  a  "whore  pimp,"  had  accused  blm 
of  associating  with  vile  and  dissolute  persons, 
said  bis  place  of  business  was  not  respectable, 
that  the  men  of  his  family  were  dissolute,  that 
appellant  had  stolen  money  to  give  to  •  bis 
whores,  and  that  for  the  past  12  years  she 
bad  without  cause  refused  him  sexual  Inter- 
course. Other  charges  are  made,  but  these 
are  sufficient  for  the  purpose  of  this  opinion. 

[1]  During  the  trial  appellant,  who  was  a 
photographer,  admitted  that  on  occasions  he 
had  taken  one  of  his  female  employes  to  a 
restaurant,  and  had  driven  her  from  her  home 
to  his  studio  In  his  auto.  No  issue  was  made 
as  to  any  misconduct  with  this  young  woman 
on  the  part  of  appellant.  In  fact,  such  chaise 
was  expressly  disavowed  by  counsel  for  re- 
spondent, as  appears  from  the  following  ref- 
erence to  the  record:  On  appellant's  cross- 
examination,  counsel  for  respondent  Inquired 
of  him  how  often  he  had  taken  this  young 
lady  out  In  his  auto,  to  which  objection  was 
made  as  not  In  the  issues.  Counsel  for  re- 
spondent then  said: 

"His  wife  is  not  charging  him  with  adultery. 
I  believe  be  is  an  honest  man,  and  there  is  no 
such  thing  as  adultery  in  this  case.  I  will  say 
that  now. 


At  the  close  of  appellant's  case  the  lower 
court  dismissed  his  action,  upon  the  ground 
that  appellant's  conduct  with  this  young  wo- 
man was  Improper,  and  constituted  such 
cruelty  as  to  deprive  him  of  the  right  to  com- 
plain of  the  conduct  of  his  wife.  In  this  we 
think  the  lower  court  was  In  error.  It  Is  not 
necessary  bo  say  what  conduct  upon  the  part 
of  a  husband  In  assodatlug  with  other  women 
will  deprive  him  of  the  right  to  seek  a  divorce 
from  his  wife.  There  is  In  this  case  neither 
allegation,  claim,  nor  proof  of  any  snch  mis- 
conduct. Had  the  wife  sought  a  divorce  t>e- 
cause  of  the  husband's  relations  with  this 
young  woman,  her  case  would  have  fallen  far 
short  of  a  recovery,  so  far  as  the  record  now 
stands.  It  may  be  that.  If  respondent  had 
gone  into  her  case,  she  might  have  shown  far 
more  than  appellant  admitted  on  his  cross- 
examination,  which  is  now  all  that  Is  before 
us,  and  whldi  In  our  Judgment  is  Insufficient 
upon  which  to  base  any  affirmative  relief. 

[2]  Touching  appellant's  case,  Irrespective 
of  the  conduct  of  respondent  In  other  re- 
spects, whether  sufficient  or  Insufficient  to 
grant  the  relief  prayed  for,  there  Is  one  line 
of  testimony  sufficient  to  put  respondent  to 
a  defense,  and  that  Is  the  denial  of  sexual  In- 
tercourse for  12  years.  The  sexual  relation 
between  husband  and  wife  Is  one  of  ttiB 
most  delicate  things  courts  have  to  deal  with. 
For  this  reason  the  cases  differ  as  to  whether 
or  not  the  marriage  should  be  dissolved  be- 
cause of  the  refusal  of  sexual  Intercourse 
upon  the  part  of  either  spouse.  Some  courts 
say  the  refusal  of  this  privilege  is  only  the 
denial  of  a  single  conjugal  right,  and  of  it- 
self imports  no  cessation  of  cohabitation, 
which  is  deemed  necessary  before  It  can  be 
said  that  there  has  been  such  misconduct  as 
to  entitle  the  aggrieved  party  to  a  divorce. 
Most  of  these  cases  are  based  upon  the  word- 
ing of  divorce  statutes,  as  In  Maine,  where 
In  Stewart  v.  Stewart,  78  Me.  648,  7  AtL  473, 
57  Am.  Rep.  822,  It  was  said  such  a  denial  is 
not  "utter  desertion"  within  the  meaning  of 
the  Maine  statute,  though  one  of  the  Judges 
In  a  concurring  oi^nlon  says  it  may  be  cmd- 
ty.  In  Illinois,  Florida,  Iowa,  and  Mossa- 
(^usetts  It  has  been  hdd  that  such  a  denial  is 
not  wUlful  desertion.  Fritz  v.  Fritz,  138  111. 
436,  28  N.  B.  1058,  14  I<.  R.  A.  685.  32  Am. 
St.  Rep.  156;  Prall  ▼.  Prall,  58  Fla.  496,  50 
South.  8C7,  26  I*  R.  A.  (N.  S.)  577 ;  Pfanne- 
becker  v.  Pfannebecker,  133  Iowa,  405,  110  N. 
W.  618,  119  Am.  St  Rep.  608,  12  Ann.  Cas. 
543;  Soutbwlck  v.  Southwick,  97  Mass.  327, 
98  Am.  Dea  95.  In  Cowles  v.  Cowles,  112 
Mass.  298,  it  was  held  not  to  be  cruelty,  un- 
der a  statute  In  which  cruelty  must  be  such  as 
to  cause  Injury  to  life  or  health,  or  to  cause 
danger  of  such  Injury,  or  cause  a  reasonable 
apprehension  of  such  danger.  Such  refusal  is 
held  to  be  cruelty  In  Michigan  (Campbell  v. 
Campbell,  149  Mich.  147,  112  N.  W.  481,  U9 
Am.  St  Rep.  660)  and  in  Oregon  (Sisemore  v. 
Sisemore,  17  Or.  542,  21  Pac.  820).     Bishop 
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supports  diTorce  upon  this  ground.  Bishop  on 
Marriage  and  Divorce,  g  1682.  Though  aU 
the  cases  do  not  sustain  the  view  of  the 
author,  the  citation  Is  worthy  of  note  as  the 
▼lew  of  an  eminent  student  of  domestic  re- 
la  tlona 

Our  statute  ^TleIn.  Code  1915,  S  982),  upon 
vrtilch  our  conclusion  must  be  reached,  dif- 
fers from  those  of  those  states  upon  which 
divorces  upon  this  grouqd  have  been  denied. 
It  recites  that  divorce  may  be  granted  upon 
the  following  cause: 

"Cruel  treatment  of  either  party  by  the  other, 
or  personal  indignities  rendering  life  burden- 
some. •  •  •  And  a  divorce  may  bo  granted 
upon  application  of  either  party  for  any  other 
cause  deemed  by  the  court  sufficient,  and  the 
court  shall  be  satisfied  that  the  parties  can  no 
longer  live  together." 

Under  this  statute  we  have  no  hesitancy 
In  saying  that  respondent's  denial  of  sexual 
Intercourse  for  12  years  without  sufficient 
ground  or  cause  Is  ground  for  divorce.  In 
Gibson  V.  Gibson,  67  Wash.  474,  122  Pac.  15, 
the  denial  of  sexual  Intercourse  for  6  months 
Immediately  after  the  marriage  was  found  as 
one  of  the  facts,  upon  which  the  court  based 
a  finding  of  cruelty  sufficient  to  entitle  the 
complaining  party  to  divorce.  In  the  lan- 
guage of  some  of  the  cases,  the  frequency  of 
sexual  Indulgence  between  husband  and  wife 
Is  more  a  question  of  conscience  than  of  law, 
and  for  this  reason  the  courts  have  not  at- 
tempted to  lay  down  any  standard  the  viola- 
tion of  which  would  be  ground  for  the  sever- 
ance of  the  marriage  relation.  While  this  Is 
true,  It  must  likewise  be  true  that  the  law  can 
say  that  under  a  statute  like  ours  the  denial 
of  a  desire  so  strongly  Implanted  In  human 
nature  and  an  unquestioned  marital  privilege 
Is  the  denial  of  that  harmony  and  unity 
which  lies  at  the  very  root  of  the  marriage 
relation,  and  tends  to  that  which  renders  life 
burdensome,  and  under  our  statute  is  a  cruel- 
ty sufficient  to  satisfy  the  court  that  the  par- 
ties can  no  longer  live  together.  It  may  be 
the  respondent  was  Justified  In  her  denial. 
If  so,  she  should  establish  such  Justification. 
Accepting  appellant's  testimony,  as  we  must, 
we  think  there  was  enough  to  put  respondent 
to  a  defense. 

Respondent  argues  that  the  complaint  Is  In- 
sufficient to  grant  appellant  the  relief  prayed 
for.  As  against  such  objection  now  made, 
or  at  the  time  of  the  trial,  the  complaint  was 
sufficient  It  may  be  that,  had  respondent 
endeavored  to  have  obtained  a  more  spedflc 
statement  of  appellant's  charges,  such,  relief 
might  have  been  granted.  But,  falling  in  so 
moving,  the  complaint  was  sufficient  after 
issue  Joined.  The  brief  of  respondent  In  sup- 
port <^  the  Judgment  says: 

"So  the  repeated  attentions  of  the  plaintiff  to 
a  young  and  unmarried  woman  at  the  exppjise 
of  that  portion  of  his  time  to  which  his  wife  and 
family  were  justly  entitled  assume  the  propor- 
tions of  n  sin  against  the  marriage  which  he 
teeks  to  dissolve." 


Whatever  may  be  the  facts,  the  record  foils 
to  disclose  that  appellant's  relation  with  the 
young  woman  referred  to  was  such  as  to 
charge  him  with  "a  sin  against  the  marriage 
relation."  Charges  of  this  cb&racter  should 
be  proven  clearly,  not  Intimated  and  suggest- 
ed, and  until  such  proof  Is  made  appellant  is 
entiUed  to  such  rdlef  as  the  facts  and  law 
warrant 

Reversed  and  remanded  for  further  pro- 
ceedings. 

ELLIS,  C.  J.,  and  MAIN  and  CHAD  WICK, 
JJ.,  concur. 

(97  Wash.  E81) 
HUBBNTHAL  t.  SFOKANB  &  I.  B.  R.  CO. 

(Ko.  13767.) 
(Supreme  Court  of  Washington.    Aug.  11, 1917.) 

1.  Raileoads  «=>3ie(3)  —  Crossino  Acci- 
dents —  Neoliqencb  —  Evidence  —  Sof- 
ficiency. 

To  run  a  train  through  a  deep  cut  debouch- 
ing immediately  upon  a  much-used  public  cross- 
ing, where  any  adequate  view  of  the  track  from 
the  roadway  was  much  obstructed,  at  anything 
like  50  miles  an  hour,  with  no  warning  save  the 
faint  sounding  of  a  whistle  just  an  instant  be- 
fore reaching  the  crossing,  was  palpable  negli- 
gence. 

2.  RAiutoADS  «=»350(13)  —  Cbossing  Acci- 
dent—Questions  FOB  JUBT— CONTBIBTJTOBI 

Neougence. 
In  an  action  for  damages  for  destruction  of 
plaintiff's  automobile  from  collision  at  a  rail- 
road crossing,  whether  plaintiff  was  guilty  of 
contributory  negligence  held,  under  the  evi- 
dence, a  jury  question. 

3.  Railboads  iSs=>33&— Last  Ci.eab  Chance— 
Collision  at  Railboad  Cbossing. 

Where  there  is  no  evidence  that  the  motor- 
man  saw  the  automobile  in  time  to  avoid  the 
collision,  and,  if  plaintiff  was  guilty  of  contribu- 
tory negligence,  it  continued  to  the  end,  the  rule 
of  last  clear  chance  is  not  involved. 

4.  Railboads  «=838— Last  Olkab  Chancb— 
Collision  at  Railboad  (Tbossino. 

Where,  if  plaintiff  was  not  guilty  of  contrib- 
utory negligence,  the  collision  at  the  railroad 
crossing  was  referable  solely  to  defendant's  neg- 
ligence, the  rule  of  last  clear  chance  was  not 
applicable ;  it  presuppoeing  the  existence  of  con- 
tributory negligence. 

Department  2.  Appeal  from  Superior 
C^urt,  Spokane  Oounty;  E.  H.  Sullivaii, 
Judge. 

Action  by  Otto  E.  Hubenthal  against  the 
Spokane  &  Inland  Empire  Railroad  (Company. 
The  court  granted  a  nonsuit  on  defendant's 
motion,  and  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

Roche  &  Onstlne,  of  Spokane,  for  appellant 
Graves,  Kizer  ft  Graves,  of  Spokane,  for  re- 
spon'dent 

ELLIS,  C.  J.  In  this  action  plaintiff  sought 
to  recover  damages  for  the  destruction  of 
his  automobile  through  a  collision  with  one 
of  defendant's  trains  at  the  crossing  at  Wil- 
low Springs  station  on  defendant's  electric 
railway  line.  PlalatUTs  evidence  shows  that 
at  the  point  in  question  the  railway  track 


f— »For  other  eases  *«•  sam«  topic  and  KET-NUVBER  In  all  Key-Numbered  DIgesU  and  Indexes 


Digitized  by 


Google 


798 


106  PACIFIC  BEPORTBB 


(Wasb. 


ruDS  from  north  to  south,  approaching  the 
crossing  at  a  downgrade  of  a  little  over  2 
per  cent  The  public  highway  runs  from  east 
to  west  approaching  the  crossing  at  a  down- 
grade of  aboiit  2%  per  cent.  The  highway 
right  of  way  Is  about  40  feet  wide,  with  the 
narrower  traveled  roadway  along  the  mfddle. 
Immediately  north  of  the  highway  right  of 
way  the  ground  rises  In  a  considerable  hill  or 
plateau,  necessitating  a  deep  cut  for  the  rail- 
way line  for  some  distance  to  the  north,  from 
which  cut  the  railway  tracks  emerge  approx- 
imately at  the  northerly  boundary  of  the 
highway  right  of  way.  A  switching  track 
lies  a  few  feet  west  of  the  main  track,  and 
joins  it  about  175  feet  north  of  the  crossing. 
The  space  between  the  rails  and  between  the 
two  tracks  immediately  at  the  crossing  is 
planked  for  a  distance  north  and  south  of 
about  16  feet.  At  the  time  of  the  acdTdent  a 
freight  car  was  standing  on  the  switch  Just 
south  of  the  crossing;  the  north  end  extend- 
ing 2%  feet  over  this  planked  roadway.  At 
that  time,  September  4,  1916,  there  was  a 
thick  growth  of  Chinese  lettuce  and  other 
Tegetation,  4  or  5  feet  high,  on  top  of  the 
banks  of  the  cut  The  trial  was  In  March, 
1916,  at  which  time  this  growth  liad  disap- 
peared. F^m  measurements  taken  a  few 
days  before  the  trial  it  appears  that  a  man 
standing  in  the  middle  of  the  roadway  at  a 
point  20  feet  east  of  the  east  rail  of  the  main 
railway  track  could  see  another  man  for  a 
distance  of  175  feet  north  on  the  railroad; 
standing  at  a  point  IS  feet  east  from  the 
same  rail,  he  could  see  the  other  man  for  a 
distance  of  250  feet  north;  standing  10  feet 
from  the  rail,  he  could  see  the  other  man  for 
400  feet  north ;  standing  8  feet  from  the  rail, 
he  could  see  the  other  man  for  only  260  feet, 
because  of  the  coincidence  of  a  line  of  tele- 
graph and  trolley  wire  poles  with  the  line  of 
vision;  standing  6  feet  from  the  rail,  he  could 
see  up  the  track  660  feet.  So  far  as  the  evi- 
dence shows,  the  only  other  or  earlier  pos- 
sibility of  a  visual  warning  of  the  approach  of 
a  train  would  have  been  to  look  for  the  pan- 
tographs or  trolley  supiwrts  on  top  of  the 
motor  car,  which  it  Is  admitted  would  have 
been  visible  above  the  bank  of  the  cut  to  a 
traveler  on  the  highway  back  for  some  200 
feet,  before  his  passing  from  behind  the  bank, 
80  as  to  liave  any  view  up  the  cut  How  far 
up  the  track  from  the  crossing  the  panto- 
graphs would  have  been  so  visible  does  not 
appear.  From  photographs  in  evidence  it  ap- 
pears, however,  that  they  were  not  so  mas- 
sive as  to  l>e  readily  discernible  at  any  con- 
siderable distance. 

Plaintiff,  a  farmer,  resided  a  short  distance 
east  of  the  railway  track  and  south  of  the 
highway.  He  left  his  home  In  his  automobile 
at  about  2 :30  in  the  afternoon.  He  saw  the 
regular  train  pass  about  10  minutes  previous- 
ly. He  entered  upon  the  highway  a  few  hun- 
dred feet  east  of  the  railroad  crossing,  and 
proceeded  toward  the  crossing  at  a  speed  of 


about  7  to  10  miles  an  hour,  till  the  front  of 
his  car  was  within  about  15  feet  of  the  east 
rail  of  the  main  track.  He  himself  was  about 
20  feet  from  the  track.  He  then  reduced 
speed  to  1  mile  an  hour  or  less.  He  said,  "I 
was  just  creeping  along."  He  testified  that 
from  there  on,  proceeding  at  this  slow  pace, 
he  was  looking  for  trains  practically  all  the 
time,  only  turning  his  eyes  ahead  to  see 
where  he  was  going  and  avoid  the  car  on  the 
crossing.  He  neither  saw  nor  heard  any  train 
till  the  front  of  his  automobile  was  about  6 
Inches  from  the  east  rail  of  the  main  track, 
when  he  first  saw  the  train,  a  special,  coming 
rapidly  through  the  cut  from  the  north  at  a 
distance  of  between  100  and  175  feet  He 
said  :  "It  was  too  late  for  me,  at  the  time,  to 
stop  and  reverse,  in  case  I  ha'd  trouble  to 
shift  my  engine,  so  I  proceeded  on ;  I  thought 
I  had  ttme  to. clear  the  track."  And  again: 
"I  gave  her  all  the  juice  I  had,  and  I  took  it 
in  a  jump."  The  train  struck  the  rear  end 
of  the  automobile,  throwing  it  .against  the 
car  on  the  switch,  wrecldng  the  automobile, 
and  slightly  injuring  plaintiff.  The  train 
consisted  of  two  cars,  pulled  by  a  motor  car, 
pushing  another  motor  car  in  front  of  It 
Plaintiff  and  two  other  witnesses  testified 
that  the  train  was  running  60  or  60  miles  an 
hour  at  the  time,  and  came  to  a  stop  about 
800  or  1,000  feet  south  of  the  crossing.  Plain- 
tiff testified  that  he  heard  no  whistle  or  bell, 
and  that  the  motorman  told  him  he  bad  no 
bell,  that  the  whistle  was  out  of  order,  and 
that  he  could  not  see  ahead,  because  the  front 
motor  obstructed  his  view.  One  witness,  who 
at  the  time  was  a  short  distance  east  of  the 
crossing,  said  he  heard  a  very  faint  wliistle 
about  two  seconds  before  the  crash.  Another 
vrltness  said  that  the  motorman  claimed  to 
have  given  all  the  warning  necessary.  So 
far  as  the  evfdence  shows,  there  was  no  look- 
out in  the  front  motor  car.  At  the  close  of 
plaintiff's  evidence  the  trial  court  granted  a 
nonsuit  on  defendant's  motion,  on  the  ground 
of  contributory  negligence,  and  dismissed  the 
action.    Plaintiff  appealed. 

[1]  Appellant  contends  (1)  that  the  acci- 
dent was  caused  solely  by  respondent's  neg- 
ligence; (2)  that  apiiellant  was  not  guilty  of 
contributory  negligence ;  and  (3)  that  In  any 
event  the  cause  should  have  been  submitted 
to  the  jury  under  the)  rule  of  last  dear 
chance.  The  evidence  clearly  shows  that  re- 
spondent was  guilty  of  negligence.  To  run 
a  train  tlurough  this  deep  cut,  deboncblng 
Immediately  upon  a  much-i^sed  public  cross- 
ing, where  any  adequate  view  of  the  track 
from  the  roadway  was  much  obstructed,  at 
anything  like  50  miles  an  hour,  with  no 
warning  save  the  faint  sound  of  a  whistle 
just  an  instant  before  readilng  the  crossing, 
was  palpable  negligence. 

[2]  It  is  almost  equally  clear  that  appel- 
lant was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  It  is  argued  that 
he  could  have  looked  over  the  elevation  from 
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tbe  blgber  part  of  tbe  highway,  and  ao  ob- 
serre  tbe  approach  of  the  motor  pantographs 
above  the  vegetation.  But  warning  from 
that  Rource,  of  course,  preiaupposes  tbe  pres- 
ence of  the  train  In  the  cut  at  the  time  of 
observation.  If  the  train  was  running  at  the 
rate  of  50  or  60  miles  an  hour,  which  is  the 
only  evidence  we  have  on  tbe  subject.  It  was 
not  anywhere  near  tbe  south  end  of  the  cut 
until  plaintlfr  was  down  near  the  crossing, 
moving  at  a  snail's  pace  and  endeavoring  to 
look  np  tbe  track  Itself,  as  he  was  bound  in 
law  to  do.  Even  there,  taking  as  true,  as  we 
must,  the  measurements  in  evidence,  his  view 
up  the  track  was  so  intermittently  obstruct- 
ed as  to  make  It  but  a  chance  that  be  would 
see  a  train  moving  at  that  speed  before  be 
was  himself  within  6  or  8  feet  of  the  cross- 
ing, when  tbe  front  of  his  madilne  wonld  be 
practically  upon  the  track.  In  the  sltnation 
detailed  In  evidence,  we  cannot  agree  with 
tbe  trial  court  that,  If  be  bad  looked,  he 
must  of  necessity  have  seen  tbe  train  In  time 
to  stop  completely  before  reiachlng  the  zone 
of  danger.  The  train  was  running  down- 
grade, making  but  little  noise,  and  gave  no 
adequate  or  timely  signal  of  its  approach. 
Tbe  evidence  of  the  high  E^ieed  of  the  train 
and  of  tbe  short  distance  appellant  could  see 
up  the  track  at  any  time  before  reaching  it 
makes  It  extremely  questionable  whether  the 
train  bad  reached  any  point  in  the  range  of 
his  vision  when  he  was  20,  16,  or  even  10 
feet  from  the  track.  Herein  lies  the  vital 
distinction  between  this  case  and  that  of  Mc- 
Kinney  v.  Port  Townsend  &  P.  S.  Ry.  Co.,  91 
Wash.  387,  158  Pac.  107,  mainly  relied  upon 
by  respondent.  In  that  case  the  evidence 
was  conclusive  that  the  driver  of  the  auto- 
mobile had  a  plain  view  of  the  train  when 
he  was  18  or  20  feet  from  the  track,  and 
recklessly  attempted  to  cross  In  front  of  it. 
Here  appellant  did  not  see  tbe  train,  and 
probably  could  not  have  seen  it,  until  an 
attempt  to  reverse  and  back  the  automobile 
would  have  been  more  hazardous  than  tbe 
attempt  to  cross.  Under  the  evidence  now 
before  us  the  question  whether  appellant  was 
guilty  of  contributory  negligence  was  one  for 
the  Jury.  Stewart  v.  Northern  Padflc  Ry. 
Oo,  165  Pac.  877. 

[3]  The  rule  of  last  clear  diance  Is  not 
Involved.  If  appellant  was  guilty  of  contrib- 
utory negligence,  that  negligence  continued 
to  tbe  Instant  of  collision.  In  such  a  case 
respondent  would  be  liable  only  in  case  the 
motorman  actually  saw  the  automobile  In 
time  to  avoid  tbe  collision.  There  is  no  evi- 
dence whatever  that  he  saw  It  at  all.  There 
was,  therefore,  nothing  to  relieve  appellant's 
negligence  of  Its  contributory  character. 
O'Brien  v.  Washington  Water  Power  Co.,  79 
Wash.  82,  139  Pac.  771. 

[4]  If,  on  the  other  hand,  appellant  was 
not  guilty  of  contributory  negligence,  the  col- 
lision  was  referable   solely   to  respondent's 


negligence,  and  the  rule  of  last  dear  diance, 
which  presupposes  the  existence  of  contribu- 
tory negligence.  Is  not  applicable.  For  a  fall 
discussion  of  the  governing  principles,  see 
Mosso  V.  Stanton  Co.,  75  Wash.  220,  134  Pac. 
941,  and  note  to  that  case  in  Ij.  R.  A.  iei6A, 
943.  See,  also,  McKlnney  v.  Port  Townsend 
&  P.  S.  By.  Co.,  supra,  and  Nicol  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  71  Wash.  409, 128 
Pac.  628,  43  L.  B.  A.  (N.  S.)  174. 

The  sole  debatable  question  of  fact  pre- 
sented by  the  evidence  now  before  us  is  the 
question  of  contributory  negligence.  That, 
as  we  have  seen,  was  a  question  for  the  Jury 
under  proper  instruction. 

The  Judgment  la  reversed,  and  the  cause  is 
remanded  for  a  new  trlaL 

MOUNT,  PARKER.  FULLERTON,  and 
HOLGOMB,  JJ.,  concur. 

(97  Wash.  666) 

STATE  ex  reL  MLTUAL  UNION  INS.  CO.  t. 

FISHBAOK,  State  Ins.  Com'r. 

(No.   14238.) 

(Supreme  Court  of  Washington.    Aug.  7,  1917.) 

1.  MANnAHUS      9=987  —  MCTUAI.      IlTBUBANCB 

Companies — Licensks. 
Rem.  Code  1915.  f  6059—88,  classifies  to- 
Buranco  business,  and  malceg  class  5  fidelity  and 
surety  insurance,  class  4  accident,  sickness,  or 
health  insurance,  class  6  liability  insurance,  and 
class  13%  motor  veliicle  insurance.  Section 
6059 — 86  provides  for  tlie  incorporation  of  mu- 
tual insurance  companies,'  and  prescribes  their 
qualiScations  for  writing  particular  kinds  of  in- 
surance specified,  not  specifying  classes  4,  5,  6, 
and  13%,  but  provides  that  a  mutual  company 
may  make  insurance  in  such  classes  when  per- 
mitted by  the  commissioner  on  furnishing  ad- 
ditional assets,  and  that  the  plans,  terms,  and 
conditions  of  such  company  must  be  adequate, 
as  the  commissioner  shall  judge.  The  commis- 
sioner found  the  relator  to  have  sufficient  as- 
sets, and  authoriEed  it  to  transact  business  in 
classes  4,  6,  and  13%,  and  relator  anplied  to 
cancel  authority  in  classes  6  and  13%,  and 
issue  authority  in  class  5.  The  commissioner 
denied  the  application.  Meld  that,  in  tbe  ab- 
sence of  diowing  of  its  plans  of  insurance  as  to 
class  6,  it  was  not  entitled  to  mandamus  to  re- 
quire the  issuance  of  license  in  such  class. 

2.  Mandamtts   <8=»87— Rioht  to   Wbit — 0»- 
riciAL  Discretion. 

Assuming  that  the  insurance  commissioner 
arbitrarily  refused  to  act'  in  issuing  a  license, 
which,  under  Rem.  Code  1915,  i  6059—86,  it 
was  within  his  judgment  to  issue  or  refuse,  fie 
court  could  merely  require  him  to  exercise  his 
discretion,  but  could  not  control  such  discretion. 

Department  2.  Mandamus  by  the  State,  on 
the  relation  of  the  Mutual  Union  Insurance 
Company,  against  H.  O.  Mshback,  as  Insur- 
ance CommIssl<Hier.    Writ  denied. 

Morris  Sachs  and  W.  R.  Crawford,  both 
of  Seattle,  for  relator.  W.  V.  Tanner,  of 
Olympia,  and  Frank  P.  Chlstensen,  of  Friday 
Harbor,  for  respondent. 

PARKER,  J.  This  is  an  original  applica- 
tion In  this  court  for  a  writ  of  mandate  to 
compel  H.  O.  FIshback,  as  state  Insurance 
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commissioner,  to  Issue  to  relator,  the  Mutual 
Union  Insurance  Company,  a  license  certif- 
icate authorizing  It  to  write  "fidelity  and  I 
surety  insurance,"  as  defined  la  subdivision 
5,  {  6059—83,  Hem,  Code.  Relator  is  a  duly 
organized  domestic  insurance  company.  It 
alleges  In  Its  application  for  the  writ  tbat: 
"The  object  for  which  this  company  was 
formed  Is  to  transact  insurance  against  death, 
dismemberment  and  loss  of  sight,  resnltin^  from 
general  accident;  and  also  to  do  a  liability  in- 
surance, being  all  insurance  against  loss  and 
damage,  resulting  from  accident  to  or  injury, 
filtal  or  nonfatal,  suffered  by  an  employ^  or 
other  person  for  which  the  insured  is  liable; 
and  also  to  do  a  motor  vehicle  insurance  busi- 
ness; and  to  do  a  fidelity  and  surety  insurance, 
limited,  however,  to  giving  surety  bonds  for 
and  on  behalf  of  members  and  policy  holders  in 
the  company." 

TbesQ,  we  assume,  are  the  powers  of  the 
relator  as  set  forth  In  its  articles  of  Incor- 
poration. It  is  conceded  that.  In  so  far  as 
its  organization  and  the  enumeration  of  pow- 
ers In  its  articles  of  incorporation  are  con- 
cerned, relator  can  lawfully  write  fidelity  and 
surety  Insurance.  The  question  here  for  de- 
termination Is:  Has  the  relator  the*  right 
to  the  Issuance  of  a  writ  of  mandate  out  of 
this  court  to  compel  the  commissioner  to 
issue  to  It  a  license  authorizing  It  to  write 
fidelity  and  surety  Insurance,  upon  the  theory 
that  this  court  can  say  as  a  matter  of  law 
that  relator  has  complied  with  all  the  re- 
quirements of  law  entitling  it  to  write  such 
insurance,  and  that  the  withholding  of  a  li- 
cense therefor  by  the  commissioner  Is  such 
an  arbitrary  and  capricious  action  on  his 
port  as  to  call  for  interference  by  this  court 

Before  noticing  what  relator  has  done  look- 
ing to  the  acquisition  of  a  license  to  write 
fidelity  and  surety  Insurance,  let  us  briefly 
review  the  requirements  of  the  statute  in 
that  regard,  referring  to  the  Insurance  Code  as 
found  In  Rem.  Code.  Section  6059—83  clas- 
sifies the  several  kinds  of  insurance.  Of  these 
classes  the  following  are  all  we  are  here  con- 
cerned with:  Class  4,  being  accident  Insur- 
ance; class  6,  being  fidelity  and  surety  in- 
surance; class  6,  being  liability  Insurance; 
and  class  13%,  being  motor  vehicle  Insurance. 
No  insurance  company  can  procure  a  license 
to  write  Insurance  of  either  of  these  classes 
without  possessing  a  certain  amount  of  as- 
sets. Upon  proper  showing  in  that  regard 
the  commissioner  is  authorized  to  issue  to 
an  Insurance  company  a  license  authorizing 
it  to  write  Insurance  of  one  or  more  of  the 
classes  specified  In  section  6059 — 83,  accord- 
ing as  such  company  may  show  Itself  finan- 
cially qualified  so  to  do.  These  qualifica- 
tions and  the  classes  of  Insurance  specified 
in  section  6050 — 83  relate  generally  to  stock 
insurance  companies,  and  are  to  be  referred 
to  for  the  purpose  of  determining  the  quali- 
fications of  mutual  Insurance  companies  only 
When  such  companies  seek  license  to  write 
insurance  of  a  class  other  than  the  kind  of 
insurance  such  companies  are  specially  au- 
thorized to  write  as  mutual  Insurance  com- 


panies. Secti(xi  6069—86  provides  for  tlie  in 
corporation  of  mutual  Insurance  companies, 
and  prescribes  their  qualifications  for  writ- 
ing the  particular  kinds  of  insurance  sped- 
fled  in  that  section ;  classes  4,  5,  6,  and  1.3V^ 
not  being  therein  specified,  which  qualifica- 
tions are  different  from  those  ot  other  in- 
surance companies.  It  is  by  complying  with 
the  provisl(xi8  of  that  section,  relating  es- 
pecially to  mutual  insurance  companies,  that 
such  companies  can  procure  license  certifi- 
cates to  write  the  particular  kinds  ot  insur- 
ance specified  therein.  Thatjsectlon  coadudea 
as  follows: 

"Such  company  may  make  insurance  in  any 
other  class  specked  in  said  section  6059 — S3 
when  permitted  by  the  commissioner  upon  fur- 
nishing additional  assets  of  the  kind  herein 
specified  in  the  amounts  required  of  a  stock  in- 
surance company  to  make  insurance  in  like 
classes  as  provided  by  this  act.  The  plan, 
terms,  and  conditions  prescribed  and  adopted 
by  such  company  must  be  such  as  the  experience 
of  similar  companies  has  found  to  be  efficient 
and  adequate  to  promptly  and  equitably  pay 
and  discharge  its  obligations  and  successfully 
conduct  its  business,  of  which  the  ooinmissioner 
shall  be  the  judge." 

Thus  It  becomes  plain  that  mutual  Insur- 
ance companies  must  not  only  have  the  pre- 
scribed financial  qualifications  to  write  in- 
surance of  classes  4,  5,  6,  and  13%,  as  other 
Insurance  companies,  but  they  must  have 
other  qualifications  "of  which  the  commis- 
sioner shall  be  the  judge." 

On  May  15,  1917,  relator  applied  to  the 
commissioner  for  licenses  authorizing  it  to 
write  Insurance  of  classes  4,  5,  6,  and  13%, 
and  made  showing  of  Its  assets,  which  it 
claimed  were  sufficient  to  entitle  it  to  such 
licenses.  The  commissioner,  being  satisfied 
that  relator's  showing  was  sufficient  to  au- 
thorize it  to  write  insurance  of  classes  4, 
6,  and  13%,  Issued  to  it  a  license  certifi- 
cate accordingly,  but  refused  to  issue  it  a 
license  to  write  Insurance  of  class  5,  to  wit, 
fidelity  and  surety  Insurance.  Thereupon 
relator  requested  the  commissioner  to  can- 
cel Its  authority  to  write  insurance  of  classes 
6  and  13%,  and  to  Issue  a  license  autborizing 
it  to  write  insurance  of  class  5. 

[1]  It  is  contended  by  counsel  few  relator 
that,  since  the  commissioner  determined  that 
It  was  qualified  to  write  insurance  of  classes 
6  and  13%,  It  necessarily  follows  that  It 
would  be  qualified  to  write  insurance  of 
class  5  upon  cancellation  of  its  authority  to 
write  insurance  of  classes  6  and  13%.  TTie 
showing  here  made  by  relator  touching  Its 
qualification  relates  only  to  the  amount  of 
Its  assets  as  a  whole.  No  showing  la  made 
of  its  plan  of  Insurance  as  to  class  5,  and  we 
have  seen  that  this  Is  something  to  be  shown 
the  commissioner  In  addition  to  the  showing 
to  be  made  by  companies  other  than  mutual 
ones,  and  also  that  the  sufficiency  of  this 
additional  showing  Is  a  matter  "of  wliich  the 
commissioner  shall  be  the  judge."  It  seems 
plain  to  us  that  these  considerations  consti- 
tute a  complete  answer  to  the  contention  of 


Digitized  by 


Google 


CaL) 


OAMEBON  ▼.  ATRKS 


801 


cotmsel  for  relator.  Manifestly  we  cannot 
determine  by  the  record  before  us  as  to 
whether  or  not  the  action  of  the  conunisBioner 
In  refusing  the  license  certificate  applied  for 
was  arbitrary  or  capricious. 

[2]  But,  aun^oslng  that  the  showing  here 
made  "were  such  that  we  oould  say  the  com- 
missioner acted  arbitrarily  or  capriciously, 
It  would  seem  that  we  conld  do  no  more 
than  decide  that  he  should  proceed  to  ex- 
ercise his  discretion.  We  are  unable  to  see 
how  we  could,  even  then,  lawfully  control 
his  discretion. 

The  writ  Is  denied. 

ELUS,  C.  J.,  and  FTILLBRTON,  liOUNT, 
and  H0IX70MB,  JJ.,  concur. 


075  Cal.  661) 

BX  PARTE)  JACOBS.     (Or.  2103.) 
(Supreme  Court  of  California.     Aug.  1,  1017.) 
X.  Habeas  Oobpub  «=>92fl)— Scope  op  In- 

gUIBY— SUFTICIENCT    OF    ETIDENCK. 

The  insiiffidency  of  the  evidence  to  warrant 
«.  convictioii  cannot  be  considered  on  habeas 
corpus. 

2.  Habeas  Corpus  ®=325(1)  —  Obourdb  — 
Want  or  Pbobable  Cause.' 

Pen.  Code,  g  1487,  subd.  7,  authorizins  a 
discharge  on  habeas  corpus  where  a  party  nas 
been  committed  on  a  criminal  charge  without 
reasonable  or  probable  cause,  ap^ihes  only  to  a 
commitment  for  trial  by  a  magistrate. 

3.  Cbiminal  Law   ©=252(3)— Trial   in   Po- 
uck  coubt-'sutnoiency  of  complaint. 

Where  a  complaint  in  the  police  court  stated 
facts  constituting  the  offense  of  petit  larceny 
under  Pen.  Code,  g|  484,  488,  demiing  larceny 
and  petit  larceny,  the  words  "by  trick  or  do- 
vice"  did  not  impair  its  sufficiency. 

4.  Habeas  Cobfus  €=»4 — E/Zibtbnce  or  Rem- 
XDT  BT  Appeal. 

If  the  evidence  on  a  trial  for  larceny  was 
insufficient  to  show  guilt,  the  remedy  was  by 
appeal,  and  not  by  habeas  corpus. 

In  Bank.  Original  application  by  Maury 
Jacobs  for  a  writ  ot  habeas  corpus.  Ap- 
plication denied. 

Henry  B.  Lister,  of  San  Frandsoo,  for  pe- 
titioner. 

PER  CURIAM.  [1-4]  No  good  cause  for 
tbe  issuance  of  a  writ  appears.  The  Qoes- 
tlon  of  insufficiency  of  evidence  to  warrant 
conviction  cannot  be  considered  on  habeas 
corpus.  SubdlTlsion  7  of  section  1487,  au- 
thorizing a  discharge  on  habeas  corpus 
"where  a  party  has  been  committed  on  a 
criminal  charge  without  reasonable  or  prob- 
able cause,"  Is  applicable  only  where  a  per- 
son has  been  committed  for  trial  by  a  magis- 
trate without  reasonable  or  probable  cause. 
Tbe  complaint  In  the  police  court  sufficiently 
stated  facts  constituting  the  offense  of  petit 
larceny.  Sections  484  and,  488,  Pen.  Code. 
The  words  "by  trick  and  device"  do  not  im- 
pair their  effect  in  this  regard.  The  Judg- 
ment shows  a  conviction  of  the  crime  of  petit 
larceny.    If  the  evidence  adduced  on  the  trial 


was  not  sufficient  to  show  the  guilt  of  tbe 
prisoner  of  that  charge,  his  remedy  was  by 
appeaL 

The  application  for  a  writ  of  habeas  001^ 
pus  la  denied. 

P.n  Cal.  862) 
CAMERON  T.  ATRES.    (S.  F.  704a) 
(Supreme  Court  of  California.     Aug.  1,  1917.) 

1.  Brokers  «=>Ci3— Right  to  Coioas8ioir»— 
Procuring  Cause  of  Tbansaction. 

A  brolcer,  employed  to  procure  a  loan,  was 
not  entitled  to  the  agreed  compensation,  wher* 
a'  third  party  was  the  efficient  cause  of  ob- 
taining the  locm. 

2.  B}viDENCE  «=>471(30)  —  Conclusions  of 
Witnesses— AoENCT. 

The  tostimMiy  of  a  person,  employed  to 
procure  a  lo«n,  that  the  parties  procuring  the 
loan  were  his  agents,  waa  entitled  to  no  weight, 
as  being  but  the  conclusion  of  the  witness. 

3.  Evidence  ©=>441(6)  —  Parol  Bvidenchb  — 
Contract  with  Broker. 

Where  a  written  contract  provided  that,  if 
plaintiS  would  negotiate  a  loan  for  defendant 
for  the  erection  of  a  bailding,  defendant  would 
erect  such  building,  and  employ  plaintiff  as 
superintendent  of  the  construction  of  the  build- 
ing, and  pay  him  10  per  cent,  of  the  cost  of 
construction,  plaintiff's  testimony  that  he  told 
defendant  she  would  have  to  pay  a  broker's 
commission,  besides  his  own  commission,  and 
that  she  said  that  would  be  all  right,  was  an 
attempt  to  modify  by  parol  the  terms  of  a  writ- 
ten contract. 

4.  Brokers  $=a54— Right  to  Coumissionb— 
Abilttt  of  Party  Procuring — "Negotiat- 
ed." 

An  unconsummated  loan  is  not  "negotiat- 
ed," when  the  broker  has  found  a  lender  ready 
and  willing  to  advance  the  money;  but  the 
lender  must  also  be  able  to  advance  the  money. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nego- 
tiate.] 

6.  Brokers  ®=>63(3)— Right  to  Commissions 

—  Failure  to  Complete  TBANSACTioir  — 

Default  of  Principal. 

Whore,    on    defendant's   application    for   a 

loan  of  $60,000  with  which  to  erect  a  buildiiig, 

the    prospective   lender    offered    to   make   such 

loan  on  condition  that  defendant  added  $20,000 

to  the  amount  of  the  loan  and  erected  a  building 

costing  $80,000,  defendant's  acceptance  of  this 

offer  was  necessarily  tentative,  and  conditional 

upon   her  own   abibty  to  raise  the  additional 

money,   and,  where  she  was  unable  to  do  so, 

she  was  not  in  default,  so  as  to  entitle  a  brokw 

to  commissions  for  procuring  the  loan. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County  ^   Everett  J.  Brown,  Judge. 

Action  by  H.  O.  Cameron  against  Annie 
L.  Ayres.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Daniel  A.  Ryan,  of  San  Francisco,  for  ap- 
pellant. T.  C.  Huxley. and  Clarence  GroiweU, 
both  of  Oakland,  for  req;>onde&t. 

HENSHAW,  J.  PlalntlTs  complaint  li 
founded  on  tbe  following  contract: 

"Oakland,   Cal.,   June  21,   1913. 

"Mr.  H.  C.  Cameron,  4812  Webster  St.,  Oak- 
land, Cal. — Dear  Sir:  If  you  will  negotiate  a 
loan  for  me  of  not  less  than  sufficient  to  erect 
building,  or  a  lesser  sum  if  hereafter  consented 
to  by   me,  giviag  as  security   my  lot  of  land 
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situate  on  tbe  northwest  corner  of  Foarteenth 
and  Oak  streets,  Oakland,  California  (150x116), 
I  agree  to  erect  a  building  on  said  land,  usinc 
therefor  all  of  said  money  so  borrowed,  and  I 
further  agree  to  employ  you  as  superintendent 
of  the  construction  of  said  building,  and  to 
pay  you  for  your  services  ten  (10%)  per  cent, 
of  the  cost  of  construction,  and  payable  to  };ou 
as  follows:  Slstimates  of  cost  of  construction 
shall  be  made  semimonthly  and  your  ten  per 
cent,  estimated  from  that  and  to  become  then 
payable.  I  agree  to  commence  said  construc- 
tion'as  soon  after  said  loan  is  made  as  possible, 
and  to  continue  said  construction  until  com- 
pletion. 

"Respectfully,  Annie  U.  Ayres, 

"By  Kowyen  B.  Ayres,  Her  Attorney  in  Fkct 

"Accepted  by  H.  O.  Cameron." 

He  pleads  that  he  negotiated  and  secured 
a  loan  for  defendant  in  the  sum  of  $60,000, 
which  defendant  agreed  to  accept  and  which 
thereafter  she  refused  to  accept.  So  refus- 
ing, she  failed  and  neglected  to  construct  the 
building  referred  to  In  the  contract.  Plaln- 
tUf  avers  the  due  performance  by  him  of 
bis  part  of  the  contract  and  bis  willingness 
and  ability  to  superintend  the  construction  of 
the  building,  and  for  defendant's  breach  of 
the  contract  lays  his  damages  In  the  sum  of 
$7,500. 

Upon  the  conclusion  of  the  taking  of  the 
evidence  of  plaintiff  defendant  moved  for  a 
nonsuit  and  her  motion  was  granted.  From 
the  Judgment  which  followed  this  appeal  has 
been  talcen.  The  facts  developed  are  that 
defendant  made  a  written  application  to  the 
Western  Mortgage  &  Guaranty  Company  for 
a  loan  of  $60,000,  stating  the  terms  upon 
which  she  desired  the  loan.  The  executive 
committee  of  the  Mortgage  &  Ouaranty  Com- 
pany did  not  grant  the  loan  upon  defendant's 
proffered  terms,  but  offered  to  make  a  loan 
of  $60,000  upon  the  real  property  descril>ed 
In  tlie  contract,  provided  that  defendant  add- 
ed $20,000  to  this  $60,000  and  would  erect  a 
building  at  a  cost  of  $80,000,  repaying  the 
mortgage  loan  in  named  amounts  at  stated 
intervals.  Plaintiff's  testimony  in  relation 
to  wliat  followed  tills  counter  offer  of  the 
Mortgage  &  Guaranty  Company  is  that  he 
held  a  ctMiveisation  with  defendant's  autbor- 
lce4  agent  asking  him  If  he  was — 
'Igoing  ahead  with  the  building  or  not.  He  said: 
T  have  lost  the  loan.'  I  said:  'Why,  what  is 
the  matter?*  'Well,'  he  said,  'they  took  it 
away  from  me,  because  I  could  not  live  up  to 
their  conditions.'  I  said:  'Well,  what  were 
they?  They  did  not  give  vou  any  impossible 
conditions.'  He  said:  'Well,  I  could  not  get 
the  balance  of  die  money.'  " 

The  evidence  concerning  plalntifTs  ac- 
tivities In  securing  a  lender  and  a  loan  dis- 
closes that  he  did  no  more  than  go  to  the 
brokerage  firm  of  McDonald  &  Co.  and  tell 
them  that  he  had  a  client  who  desired  to 
borrow  money  on  the  security  of  the  proper- 
ty mentioned  In  the  contract.  Plaintiff  fur- 
ther states  as  his  conclusion  that  McDonald 
&  Co.  thus  became  and  continued  to  be  his 
"agents."  Yet  the  further  evidence,  and  most 
of  it  from  the  lips  of  plaintiff,  is  that  he  did 
nothing  more,  and  knew  nothing  more  of  the 


matter,  saving  that  vaguely  he  knew  that  de- 
fendant had  applied  for  a  loan.  The  facts 
are  that  defendant  made  written  an)Ucatlon 
for  the  loan,  as  has  been  said,  after  enter- 
ing into  a  written  contract  with  McDonald 
&  Go.  to  pay  them  5  per  cent,  upon  the 
amount  of  the  loan  secured  for  their  servic- 
es as  brokers.  This  written  agreement  be- 
tween McDonald  &  Co.  and  the  defendant 
was  signed  In  the  presence  of  the  plaintiff, 
who  says  that  he  protested  against  it  only 
upon  the  ground  that  the  amount  of  broker- 
age was  excessive.  In  explanation  of  the 
fact  that  he  considered  McDonald  &  Co.  his 
agents,  he  states  that  at  the  time  he  started 
to  work  on  the  matter  oS.  the  loan  he  told  de- 
fendant, "Yon  will  have  to  pay  a  broker's 
commission,  besides  mine,"  and  the  answer 
was,  "That  is  all  right."  Without  considera- 
tion of  the  omissions  and  uncertainties  in 
this  contract  the  nonsuit  was  properly  or- 
dered upon  three  distinct  grounds: 

[1-3]  1.  Because  plaintlirs  contract  called 
upon  him  to  negotiate  the  loan  for  the  de- 
fendant, and  the  evidence  falls  utterly  to 
show  that  he  did  so  negotiate  the  loan. 
Charged  with  such  a  duty,  to  measure  np  to 
the  performance  of  his  contract  the  agent  or 
broker  must  show  that  he  was  the  efficient 
cause  of  obtaining  the  loan.  Ayres  v.  Thom- 
as, 116  Cal.  140,  47  Pac.  1018.  Here  It  ap- 
pears that  the  efficient  agent  was  McDonald 
&  Co.  True  it  is,  plaintiff  says,  that  McDon- 
ald &  Co.  were  his  agents;  but  this  is  enti- 
tled to  no  weight,  as  being  but  the  conclusion 
of  the  witness.  True  It  is,  also,  that  he  tes- 
tified further  that  he  said  to  defendant  that 
she  would  have  to  pay  a  commission;  but 
here  he  seeks  to  modl^  by  parol  the  terms 
of  his  written  contract  wherein  no  commia- 
sion  was  contemplated. 

[4]  2.  An  unconsummated  loan  is  not  "ne- 
gotiated" simply  when  the  broker  as  nego- 
tiating agent  shows  that  he  was  found  a 
lender  ready  and  willing  to  advance  the 
money.-  He  must  show,  also,  that  the  lender 
was  able  to  advance  the  money,  and  there  is 
no  proof  whatsoever  upon  this  matter.  Gunn 
V.  Bank  of  Gallfomla,  99  Cal.  349,  33  Pac. 
1105;  MatUngly  v.  Pennle,  106  Cal.  614,  39 
Pac.  .200,  46  Am.  St.  Bep.  87. 

Id  3.  The  evidence  falls  to  show  either  an 
acceptance  of  the  loan  by  defendant  or  cir- 
cumstances amounting  to  a  breach  of  her 
contract,  putting  her  In  default  for  refusing 
to  accept  the  loan.  This  Is  so  because  the 
proffered  loan  was  upon  condition  that  she 
raise  a  large  additional  smn  of  money  to  be 
expended  in  the  construction  of  the  building. 
She  may  have  l>een  willing  to  accept  the 
loan.  She  may  have  been  desirous  of  se- 
curing and  using  the  additional  $20,000;  bat 
manifestly  the  conditions  attached  to  tlie 
offered  loan  of  $60,000  were  such  that  her  so- 
called  acceptance  of  It  was  necessarily  tenta- 
tive, and  conditional  upon  her  own  ability  to 
raise  the  additional  money,  and  therefore  it 
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Is  not  shown  tbat  she  was  In  any  wise  In 
default  In  having  finally  declined  to  proceed 
with  the  matter. 

For  these  reasons  the  Judgment  appealed 
from  is  affirmed. 

W«  concur:  MEL.VIN,  J.;  SHAW,  J.; 
SIX>SS,  J.;  LAWLOR,  J. 

cm  Cal.  64C) 

ARP  T.  FERGUSON  et  al,    (L.  A  4001.) 
(Supreme  Court  of  California.    July  30,  1917.) 

1.  MoBTGAOES   9=>280(4)   —  AssintFnoiir   or 

MOBTOAGB^EXTENT  OF  LlABIUTT. 

Where  defendant,  with  full  knowledge  of  a 
fliulty  description  of  the  land  in  a  mortgage  by 
owner  to  plaintiff,  purchased  the  land  and  agreed 
to  pay  and  assume  the  mortgage,  her  obligation 
to  plaintiff  was  not  measured  by  a  letter  writ- 
ten by  her  to  the  mortgagor  to  the  effect  that 
she  had  deducted  a  given  amount  from  the  price, 
and  "it  is  the  understanding  ttiat  I  am  to  reim- 
burse to  you,  npcm  terms  to  be  agreed,  the  dif- 
ference between  the  sum  of  $1,876  and  any 
sum  less  than  that  amount  which  I  am  obliged 
eventually  to  pay  to  the  said  James  Arp,  account 
of  the  above  Uen";  such  letter  being  a  mere  pe- 
-Gital,  except  as  to  the  part  agreeing  to  give  the 
mortgagor  whatever  may  be  left  after  payment  of 
the  lien,  and  in  no  wise  affecting  the  agreement 
to  pay  the  mortgage. 

2.  EviDENCi:  iS=>445(5)— Pabol  EvinENCB— As- 
susfPTiosr  of  Mortoaoe. 

That  the  purchaser  had  assumed  the  liabili- 
ties of  the  mortgage,  and  agreed  to  pay  it  ac- 
cording to  its  terms,  could  be  established  by 
parol. 

8.  Refobuatiqn  of  Instbuusrts  <(=>28— Sub- 
SKQUENT  Grantee  with  Knowledge. 
A  deed  or  other  written  instrument  may  be 
reformed  against  a  subsequent  grantee,  or  other 
person  acquiring  rights  under  tlie  contract,  who 
takes  with  notice  of  the  infirmity  in  the  original 
writing. 

Department  2.  Appeal  from  Superior 
Court,  Kern  County ;   J.  W.  Mahon,  Judge. 

Action  by  James  Arp  against  E»  H.  Fergu- 
son and  others.  From  the  Judgment,  and 
from  an  order  denying  her  motion  for  a 
new  trial,  defendant  Mary  B.  Packer  appeals. 
Affirmed. 

E.  U  Foster  and  Chas.  A.  Bamhart,  both 
of  Bakersfleld,  for  appellant  Kaye  &  Sle- 
mon,  of  Bakersfleld,  for  respondeat 

HENSHAW,  J.  Plaintiff  sued  defendants, 
alleging  in  substance  the  following:  Tbe  de- 
fendant B.  H.  Ferguson  and  his  wife  had 
executed  to  him  a  mortgage  upon  certain 
lots  in  the  city  of  Bakersfleld  to  secure  the 
payment  of  their  promissory  note  for  $1,853.- 
97.  By  error  a  faulty  description  of  the 
land  crept  into  the  mortgage.  The  lots  were 
described  as  being  in  block  164;  whereas, 
they  were  in  fact  in  block  195.  Thereafter, 
and  with  full  knowledge  of  this  mistake, 
defendant  Mary  E.  Packer  purchased  this 
land  from  the  Fergusons,  and  in  so  doing 
and  as  a  part  of  the  consideration  of  her 
purchase  agreed  to  pay  and  assnmed  the 
oOllgation  of  paying  the  amount  of  the  mort- 


gage indebtedness.  The  ■  action  sought  a 
reformation  of  the  mortgage  contract  and  the 
imposition  upon  defendant  Packer  of  the 
personal  liability  which  it  was  alleged  she 
bad  undertaken.  The  court  found  in  accord- 
ance with  the  allegations  of  the  complaint, 
and  its  findings  in  this  respect  are  supported. 
It  appears,  and  it  was  pleaded,  that  plaintiff, 
Arp,  took  his  note  and  mortgage  from  the 
Fergustms  because  be  had  become  an  accom- 
modation maker  with  Ferguson  In  a  joint 
note  which  they  had  executed  to  the  Milier- 
Enwrlgbt  Comi>any'  of  Sacramento,  which 
Joint  note  was  for  the  sum  of  $1,853.97. 
The  mortgage  which  the  Fergusons  gave  to 
Arp  was  to  hold  Arp  harmless  because  of  his 
accommodation  and  to  reimburse  him  for 
all  sums  which  he  might  be  legally  bound  to 
pay  as  Joint  maker  of  the  Miller- En wrlght 
note.  It  was  established  that  he  bad  thus 
been  obliged  to  pay  $2,588.52,  and  the  trial 
court,  reforming  the  mortgage  in  the  particu- 
lar indicated,  gave  Judgment  for  that  sum, 
declared  the  amount  to  be  a  valid  lien  upon 
the  property  purchased  by  defendant  Pack- 
er, and  gave  personal  Judgment  for  any  de- 
ficiency against  the  Fergusons,  as  well  as 
against  defendant  Packer.  Defendant  Pack- 
er appeals  from  the  Judgment  and  order  de- 
nying her  motion  for  a  new  trial. 

Defendant  Packer  had  given  to  defendant 
Ferguson  a  writing  as  follows: 

"Bakorsfield,  Cal.,  September  30,  1912. 

"Mr.  R.  H.  Ferguson,  City— Dear  Sir:  Hav- 
ing  deducted  from  the  purchase  price  of  $20,000, 
paid  for  lots  3,  4,  and  a,  in  block  numbered  195, 
the  sum  of  $1,875,  being  account  lien  held  by 
James  Arp,  aguinst  said  property,  unrecorded,  it 
is  the  understanding  that  I  am  to  reimburse  to 
you  iipon  terms  to  be  agreed,  the  difference  be- 
tween the  sum  of  $1^75  and  any  sum  less  than 
that  amount  wliic^  I  am  obliged  eventually  to 
pay  to  .the  said  James  Arp,  account  of  the  above 
lien. 

"Tours  very  truly,  M.  B.  Packer." 

[t-3]  Appellant  cmitends  that  this  meas- 
ures the  extent  of  her  liability.  It  U  tru« 
that  a  contract  which  may  rest  in  parol,  U 
reduced  to  writing,  measures  the  liability  of 
the  parties  to  it  This  writing,  however. 
In  so  far  as  It  Is  a  contract  at  all,  declares 
merely  that  the  purchaser  has  deducted  and 
withholds  $1,875  from  the  purchase  price 
to  meet  and  pay  an  indebtedness  due  to 
James  Arp,  the  amount  of  whldi  Indebted- 
ness Is  secured  by  a  lien  on  the  property. 
This  is  a  mere  redtaL  The  contractual  part 
of  the  writing  is  simply  the  agreement  to 
give  to  Mr.  Ferguson  whatever  may  be  left 
of  the  $1,875  after  payment  of  the  lien  dalm. 
This  in  no  wise  militates  against  the  pleading 
and  proof  of  the  plaintiff  that  Mrs.  Packer 
bad  assumed  the  liabilities  of  the  Ferguson 
mortgage  and  had  agreed  to  pay  it  according 
to  its  terms.  That  this  could  be  establislied 
by  parol  is,  of  course,  wdl  settled.  Hopkins 
V.  Warner,  109  Cal.  133,  41  Pac.  868;  Hl- 
bemia   Sav.   &   L.    Socy.   v.   Dlcicenson,   167 
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Cal.  616,  140  Pa&  265.  And  equally  wdl 
eetabllshed  is  the  principle  of  law  that  a 
deed  or  other  written  Instrmnent  may  be 
reformed  against  a  subsequent  grantee,  or 
other  person  acquiring  rights  under  the  con- 
tract, who  takes  with  notice  of  the  infirmity 
In  the  original  writing.  Woodworth  v.  Guz- 
man, 1  Cal.  203;  Citizens'  Nat  Bank  ▼. 
Judy,  146  Ind.  322,  43  N.  E.  259. 

Certain  errors  of  the  court  in  ruling  on 
the  evidence  are  urged.  Thus,  it  is  declared 
tttat  the  court  erred  in  allowing  the  introduc- 
tion in  evidence  of  the  Joint  note  of  the  plain- 
tiff and  defendant  Ferguson  in  favor  of  the 
MiUer-Enwrlght  Company;  also  that  the 
court  erred  in  overruling  appellant  Pack' 
er's  objection  to  evidence  of  the  amount  of 
the  indebtedness  for  which  Arp  bad  be- 
come liable  to  that  company  as  Joint  maker 
of  the  note.  These  points  require  no  consid- 
eration. From  what  has  already  been  said, 
it  is  manifest  that  Arp's  legal  liability  on 
his  note  to  the  MiUer-Enwright  Company 
was  the  very  essence  of  the  mortgage  given 
hy  the  Fergusons  to  Arp,  and  that  the 
amount  of  the  lien  upon  the  real  property 
mortgaged  was  to  be  established  by  the  ex- 
tait  of  Arp's  liability  on  his  note. 

The  Judgment  and  the  order  denying  ap- 
pdlant's  motion  for  a  new  trial  are  af- 
flimed. 

We  concur:   LORIGAN,  J.;    MELVIN,  J. 

cm  Cal.  860) 

B.  Cr.RMENS  HORST  CO.  et  al.  v.  'RAIIj- 

ROAD  COMMISSION  OF  STATE  OF 

CALIFORNIA.    (S.  F.  8440.) 

(Supreme  Court  of  California.    July  81,  1&17.) 

Ckrtiorabi  ifl  il  Etistbwck  of  Otheb  Rkh- 
BDT— Rkuedt  bt  Defense  at  Law.  ' 
An  order  of  the  Railroad  Commission,  di- 
recting a  railroad  company  to  enforce  against 
petitioners  a  certain  tariff  with  refereoce  to 
demurrage,  will  not  be  reviewed  by  certiorari, 
as  it  may  be  takea  for  granted  that  the  enforce- 
ment of  such  tariif  can  only  be  done  by  means  of 
ordinary  actions,  and  the  order  does  not  ad- 
judicate the  question  of  liability,  or  prevent  the 
interposition  of  any  defense  in  any  action  pend- 
ing or  subsequently  brought. ' 

In  Bank.  Original  application  by  the  E. 
Clemens  Horst  Company  and  others  for  a 
writ  of  review,  directed  against  the  Railroad 
Commission  of  the  State  of  California.  Ap- 
plication denied. 

Edward  C.  Harrison  and  Maurice  B.  Har- 
rison, both  of  San  Francisco,  for  petitioners. 
Douglas  Brookman,  of  San  Francisco,  for 
respondent 

PER  CURIAM.  We  cannot  see  ttiat  the 
Railroad  Commission  has  assumed  by  its  or- 
der to  adjudicate  the  question  of  the  liability 
of  the  petitioners  to  the  Southern  Pacific 
Company,  or  to  prevent  the  Interposition  of 
any  defense  in  any  action  that  may  be  pend' 


ing  or  may  be  hereafter  instituted  against 
them  by  the  Southern  Pacific  Company.  No 
Judgment  is  thereby  attempted  to  lie  given 
against  any  of  them.  The  whole  effect  of 
the  order  is  that  the  Southern  Pacific  Com- 
pany la  directed  to  enforce  against  them  a 
certain  paragraph  of  a  certain  rule  of  a  cer- 
tain tariff  with  reference  to  demurrage,  and 
this.  It  la  taken  for  granted,  can  only  be  done 
by  the  company  by  means  of  ordinary  action* 
against  the  several  petitioners  in  the  courts 
of  the  state,  where  the  question  of  liability 
will  be  determined. 

The  an>Ucatlon  for  a  writ  of  certloiBil  is 
denied. 

(175  CaL  651) 

HART  V.  CASLER  et  aL    (U  A.  4029.) 

(Supreme  Court  of  California.    July  30,  1917.) 

Affeal  and  Ebbob  ®==>X011(1) — Findings  or 
CoNfxiCTiNO  Evidence— Conclusiveness. 
In  an  action  on  a  promissory  note,  defended 
on  the  ground  of  fraud  in  the  transaction  in 
which  the  note  was  given,  where  the  evidence 
as  to  the  making  of  the  alleged  fraudulent  rep- 
resentations was  in  sharp  conflict,  defendants 
testifying  that  they   were  made,   and    plaintifC 
and  her  corroborating  witnesses  that  no  such 
representations  were  made,  findings  for  plaintiff 
were  supported  by  the  evidence,  and  the  judg- 
'  ment  will  be  affirmed. 

Department  2.  Appeed  from  Superior 
Court,  Los  Angeles  County;  John  W.  Shenk, 
Judg& 

Action  by  Lillian  P.  Hart  against  Florence 
C.  easier  and  another.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

WlUedd  Andrews,  of  Los  Angeles,  for  ap- 
pellants. Rodman  &  Donnell,  of  Los  Angeles, 
for  respondent 

HENSHAW,  J.  The  sole  ground  for  re- 
versal advanced  upon  this  appeal  is  the  in- 
sufficiency of  the  evidence  to  sustain  certain 
findings  of  the  court  The  action  was  upon 
a  promissory  note  made  by  defendants  to 
plaintiff  In  part  payment  of  the  purchase  by 
the  latter  of  plaintUTs  interest  In  an  apart- 
ment house  in  the  dty  of  Los  Angeles.  The 
answer  admitted  the  execution  of  the  prom- 
issory note  and  sought  to  avoid  its  legal 
-effect  by  charging  fraud  in  its  procurement 
The  fraud  charged  was  that  plalntlfl  false- 
ly represented  to  defendants,  to  Induce  them 
to  make  the  purchase,  that  the  apartmoit 
house  "was  paying  a  profit  of  from  $300  to 
$600  a  month  over  and  above  expenses." 
The  evidence  upon  this  was  in  sharp  con- 
flict; the  defendants  so  testifying,  and  the 
plaintiff  and  her  corroborating  witnesses 
stating  that  such  representations  were  not 
made,  that  it  was  shown  and  explained  to 
the  defendants  that  many  apartmoits  in  the 
house  were  vacant  at  the  time  of  the  pur- 
chase, but  that  in  winter,  "when  the  house 
was  full,  it  brought  in  a  net  Income  of  from 
$300  to  $600  a  montib,"    The  court  found'in 
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accordance  with  tbe  testimony  of  plaintiff 
and  her  witnesses.  The  findings  are  sup- 
ported, and  that  is  all  there  is  to  this  case. 

The  judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  LORIGAN,  J.;  MDLVIN,  J. 

(175  Cal.  649) 

BURR  CREAMERY  CO.  v.  CITY  OP  LOS 
ANGELES  etal.    (L.  A.  4021.) 

(Supreme  Court  of  California.     July  30,  1917.) 

LANDUtitD  AND  Tenant  €=»79(2)  —  Absign- 
MENT  or  Lease  —  Riohts  Passing  tq  As- 

BIOITEE. 

A  lease  for  five  years  provided  that  at  its 
expiration  the  property  should  be  appraised  and 
the  rent  based  on  such  appraisal,  if  the  ten- 
ant desired  to  continue  the  tenancy.  It  further 
provided  that,  if  the  tenant  held  over,  such  hold- 
ing should  be  construed  as  a  tenancy  from  month 
to  month.  The  property  was  never  appraised, 
and  the  lease  was  not  renewed  or  extended,  but 
the  lessee  continued  in  possession  as  a  tenant 
from  month  to  montJi.  During  the  term  a  judg- 
ment was  rendered  in  favor  of  the  lessee  for 
damages  to  the  leasehold  from  the  widening  of  a 
street  After  the  expiration  of  the  term  the  les- 
see sold  its  business  and  assigned  to  the  pur- 
chaser all  its  right,  title,  and  interest  in  the 
lease  it  in  force.  Held,  that  the  judgment  for 
damages  to  the  leasehold  did  not  pass  to  the  pur- 
chaser. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Gavin  W.  Craig, 
Judge. 

Action  by  tbe  Burr  Creamery  Company 
acalnst  the  City  of  Los  Angeles  and  another. 
From  a  judgment  In  favor  of  the  defendant 
liOs  Angeles  Creamery  Company,  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

G.  C.  De  Garmo  and  Olin  Wellborn,  Jr., 
twtli  of  Los  Angeles,  for  appellant.  Lloyd, 
Cheney  &  Gelbel,  of  Los  Angeles,  for  respond- 
ent. 

HBNSBAW,  J.  ^nils  Is  an  action  to  recov- 
er the  amount  of  an  interlocutory  judgment 
which  awarded  the  Maple  Grove  Creamery 
some  $5,000,  as  damages  to  Its  leasehold  in- 
terest, occaslcmed  by  the  widening  of  a  street 
in  Los  Angeles  at  the  instance  of  the  city. 
Qaestion  having  arisen  as  to  the  ownership 
ot  the  fund,  the  dty  of  Loo  Angeles  paid  It 
Into  court,  and  is  here  but  a  nominal  defend- 
ant. The  chronological  events  necessary  for 
an  understanding  of  the  controversy  are  the 
following: 

The  owner  of  ttie  land,  Fannie  Rusk  Smith, 
executed  a  five-year  lease  of  the  premises  to 
the  Maple  Grove  Creamery.  The  lease  pro- 
Tided  that  at  its  expiration  the  property 
should  be  reappraised,  and  the  tenant,  if  it 
desired  to  continue  its  tenancy,  should  pay 
for  rental  7  per  cent  net  of  the  valae  of  the 
appraisement  for  the  next  term  of  five  years. 
(This  provision  of  the  lease,  It  Is  admitted, 
fvas  never  enforced,  nor  in  any  way  put  into 


effect)  The  lease  further  provided  that  if 
the  tenant  should  hold  over  its  term  with  the 
consent,  express  or  Implied,  of  the  landlord, 
"such  holding  shall  be  construed  to  be  a  ten- 
ancy only  from  month  to  month."  The  de- 
fendant Los  Angeles  Creamery  Company  In 
1906  bought  ont  the  Maple  Grove  Creamery, 
and  while  It  did  not  formally  take  over  the 
leasehold  Interest  of  the  Maple  Grove  Cream- 
ery, it  entered  into  possession  of  the  prem- 
ises and  attorned  by  paying  rent  to  Fannie 
Rusk  Smith  in  accordance  with  the  terms  of 
the  lease,  which  rent  she  accepted.  The  in- 
terlocutory judgment  in  the  matter  of  the 
opening  of  Eighth  street,  upon  which  this 
property  fronted,  awarded  the  Maple  Grove 
Creamery  ^,085.70  as  damages  to  Its  lease- 
bold  interest.  This  judgment  was  docketed 
and  entered  January  3,  1910,  and  so  far  as 
the  Maple  Grove  Creamery  la  concerned  no 
contention  arises  but  that  the  judgment  is 
the  property  of  the  Los  Angeles  Creamery 
Company,  to  which  It  sold.  The  flve-year 
term  limited  by  this  lease  expired  on  Decem- 
ber 16,  1010.  The  lease  was  never  renewed, 
and  the  Los  Angeles  Creamery  Company 
thus  continued  as  tenant  from  month  to 
month.  On  February  6,  1911,  It  executed  to 
E.  Burr  a  bUl  of  sale  of  "all  its  right  tiUe, 
and  Interest"  in  the  equipment  and  machin- 
ery contained  in  the  Maple  Grove  Creamery 
plant  "and  in  and  to  the  lease  of  said  prem- 
ises, if  In  force."  All  of  these  facts  as  above 
set  forth  were  fully  within  the  knowledge  of 
E.  Burr  at  the  time  he  accepted  this  bilT  of 
sale.  Thereafter  he  conveyed  his  rights  to 
the  plaintiff  Burr  Creamery  Company,  and 
the  Burr  Creamery  Company  made  demand 
upon  the  officials  of  the  dty  of  Los  Angeles 
for  the  payment  of  the  award  of  damages. 
The  dty  of  Los  Angeles  then  deposited  the 
money  In  court,  and  plaintiff  brought  this  ac- 
tion. 

Upon  this  appeal  it  states  -that  the  sole 
question  is  "whether  the  assignment  of  the 
Fannie  Rusk  Smith  lease  by  the  Los  An- 
geles Creamery  Company  to  Burr  carried 
with  it  the  right  to  the  award  for  damages." 
From  no  sustainable  legal  point  of  view  can 
it  be  said  that  ai^ellant's  inquiry  can  be  an- 
swered in  the  affirmative.  We  need  consider 
but  one  aspect  of  the  case.  The  issues  have 
been  suffldentiy  indicated.    The  court  found: 

"That  said  lease  by  its  terms  ended  December 
15,'  1910;  that  the  properties  described  in  said 
lease  were  never  reappraised  by  either  party 
thereto  or  any  one  else,  and  that  said  lease  was 
not  renewed  or  extended;  that  after  December 
15,  1910,  said  Los  Angelps  Creamery  Company 
did  not  use  or  occupy  said  premises  under  the 
terms  or  conditions  of  said  lease,  but  its  occu~ 
pancy  after  said  December  15,  1910,  was  under 
and  by  virtue  of  a  tenancy  from  month  to 
month." 

These  findings  are  upon  dedsive  issues  in 
the  case.  They  stand  unchallenged  by  appel- 
lant, and  they  are  conclusive  against  it  on 
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this  appeal,  wlthont  constderatlon  of  asj  of 

the  other  questions  presented. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    LORIGAN,  J.;    MELVIN,  J. 

U7&  Cal.  637) 
CLARK  et  al.  t.  CITT  OF  MANHATTAN 
BEACH  et  al.    (U  A.  4022.) 
(Supreme  Court  of  California.    July  17,  1917.) 

1.  Elections   ®=»5i — Election  Boabdb— Ap- 
pointment. 

Pol.  Code,  I  1142,  providing  for  advertising 
fbr  applications  to  serve  as  officers  on  boards  for 
certain  elections,  has  no  application  to  a  munici- 
pal election  on  the  question  wliether  bonds  shall 
be  issued  for  the  purpose  of  constructing  munic- 
ipal wharves. 

2.  EtLECTIONS  ^=>55  —  Slbction  Boabds  — 
Qualifications. 

An  election  is  not  invalid  because  some  of  the 
members  of  election  board  were  appointed  con- 
trary to  Pol.  Code,  g  1142,  providing  that  no  one 
who  has  been  employed  by  a  city  is  eligible  as 
member  of  an  election  board  at  a  municipal 
election  held  within  90  days  of  such  employ- 
ment, since  they  were  at  least  de  facto  officers, 
and  as  such  thnr  acts  were  valid  in  the  absence 
of  fraud. 

3.  Elections  ®=3227(3)  —  Conduct  of  Euto- 
TioN— Opbninq  op  Polls. 

An  election  is  not  invalid  because  opening 
of  polls  was  delayed  ten  minutes  beyond  time 
provided  by  statute,  where  such  delay  did  not 
work  injury  to  any  voter. 

4.  Elections     «s>175—Baixot8— Statement 
OF  Pboposition. 

The  scheme  to  construct  under  one  bond  is- 
sue several  wharves  necessary  to  effect  adequate 
harbor  improvement  may  be  submitted  at  a  mu- 
nicipal election  as  an  entirety ;  it  is  not  neces- 
sary tliat  constructiijn  of  each  wharf  should  be 
separately  submitted. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;   Fred  H.  Taft,  Judge. 

Action  by  Stephen  A.  D.  Clark  and  another 
against  the  City  of  Manhattan  Beach  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiffs appeaL     Affirmed. 

O.  S^nklln  Baxter,  of  Los  Angeles,  for  ap- 
pellants. Frank  L.  Perry  and  Bordwell  & 
Mathews,  all  of  Los  Angeles,  for  respondents. 

LORIGAN,  J.  Plaintiffs,  as  property  own- 
ers, sued  for  an  injunction  to  prevent  the 
Issuance  and  sale  by  defendants  of  $90,000  of 
municipal  improvement  bonds,  and  from  a 
Judgment  in  favor  of  defendants  plaintiffs 
appeaL 

The  facts  show  that  Manhattan  Beach  Is 
a  city  of  the  sixth  class;  that  on  November 
7,  1914,  its  board  of  trustees  determined  tliat 
public  interest  and  necessity  demanded  that 
the  said  city  Incur  a  bonded  debt  of  $90,000 
for  the  construction  and  completion  of 
wharves  upon  or  adjacent  to  the  water  front 
of  said  city  to  be  owned  and  operated  by  said 
city,  one  to  be  located  at  the  foot  of  Center 
street  of  the  estimated  cost  of  $70,000,  and 
one  at  the  foot  of  Marine  avenue  of  the  esti- 


mated cost  of  $20,000;  and  that  an  election 
to  vote  upon  the  proposition  of  incurring 
said  indebtedness  in  the  amount  of  said  $90,- 
000  be  held  on  January  20,  1916.  An  election 
was  accordingly  held  at  .which  311  votes  were 
cast ;  that  230  thereof  were  cast  in  favor  of 
the  issuance  of  said  bonds,  and  78  against 
their  issuance.  The  dty  was  proceeding  to 
issue  and  sell  said  bonds  when  this  action 
was  brought. 

A  number  of  grounds  for  a  reversal  are 
urged  by  appellants. 

[1]  First  They  insist  that  the  t>oard  of 
election  was  illegally  constituted  because  not 
appointed  according  to  law.  Their  counsel 
does  not  say  anything  further  on  this  point 
than  to  make  it;  he  does  not  attempt  to 
point  out  why  or  in  any  which  particular  the 
appointments  were  not  all  according  to  law, 
and  hence  for  this  reason  we  might  well  Ig- 
nore any  consideration  of  it  Bat  as  in  anoth- 
er part  of  his  brief  he  makes  reference  to 
the  fact  Cwhlch  la  true)  that  the  board  of 
trustees  "did  not  publish,  advertise,  or  re- 
ceive any  petition  of  any  election  officers  sig- 
nifying their  willingness  or  consent  to  act  as 
such  officers  of  election"  in  compliance  .with 
section  1142  of  the  PoUttcal  Code  of  1915,  it 
may  be  assumed  that  noncompliance  with  this 
particular  section  Is  what  in  the  opinion  of 
counsel  for  appellants  rendered  the  appointed 
board  an  Illegal  one.  While  the  section  re- 
ferred to  provides  for  advertising  or  calling 
for  applications  to  serve  as  officers  on  boards 
for  certain  elections,  It  has  no  application 
to  mnnlcipal  elections  such  as  was  held  here. 
That  was  definitely  decided  in  Booth  v.  Mott, 
160  Cal.  677, 147  Pac.  953,  involving  this  very 
point,  and  nothing  further  need  be  said 
about  It 

[2]  Second.  The  next  j>oint,  taking  it  up  a 
little  out  of  its  order  as  made  by  appellants, 
but  properly  to  be  considered  here  as  related 
to  the  one  we  have  Just  been  considering,  is 
tliat  the  board  of  election  was  particnlarly 
chargeable  with  being  illegally  constituted  be- 
cause two  of  its  members  had  been  employed 
by  the  dty  of  Manhattan  Beach  00  days  prior 
to  this  bond  election  at  which  they  served. 
The  trial  court  found  as  a  fact  that  they  tiad 
been  so  employed,  but  held  that  this  did  not 
affect  the  legal  integrity  of  the  election  board 
or  the  validity  of  the  election.  This  ruling 
was  prefer.  While  it  is  true  that  section  1142 
of  the  Political  Code  provides  that  persons 
who  have  been  employed  by  a  dty  are  not 
eligible  as  members  erf  an  election  board  at 
a  municipal  election  held  .within  90  days  of 
such  employmeut.  It  has  never  been  held  that 
the  simple  fact  that  they  were  nevertheless 
appointed  and  acted  as  such  rendered  the 
election  invalid.  This  very  point  was  raised 
in  McCarthy  v.  Wilson,  146  Cal.  323,  82  Pac. 
243,  the  court  saying : 

"Conceding  that  the  evidence  showed  that  cer- 
tain members  of  these  boards  (Section  boardsl 
came  within  the  inhibition  of  section  1142  of 
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the  Political  Code,  and  were  therefore  ineligible, 
tfaey  nevertheless  did  act,  and  were  at  least  de 
facto  officers  of  election,  and  as  such  their  acts 
were  valid  in  the  absence  of  fraud,  even  though 
they  did  not  possess  all  the  qualifications  requi- 
site for  the  ofBce.  Certainly  no  principle  of 
law  would  warrant  the  disfranchisement  of  the 
voters  of  a  precinct  on  any  such  ground  as  the 
one  relied  on  as  the  basis  of  this  objection." 

See,  also,  as  declaring  this  same  prlndple, 
People  V.  Prewltt,  124  CaL  7,  56  Paa  619; 
Davis  T.  Grunl«,  143  CaL  342,  76  Paa  1102. 
Here  the  board  of  election  consisted  of  six 
members.  Including  the  two  disqualified  mem- 
bers. It  is  not  alleged  or  pretended  from  the 
evidence  that  there  was  any  fraudulent  con- 
duct on  the  part  of  the  election  board  or  of 
any  of  the  officers  of  election.  The  claim  is 
simply  that  fin  Invalid  election  followed  sole- 
ly becanse  there  were  two  disqualified  elec- 
tion appointees  appointed  on  the  election 
board,  and  notwithstanding  it  appears  that 
there  was  not  the  slightest  unfairness  for 
that  or  any  other  reason  in  the  conduct  of 
the  election.  This  contention  the  law  will 
not  sanction. 

[3]  Third.  It  is  claimed  that  the  polls 
were  not  opened  on  time.  This  point  is  trivi- 
al. The  law  directs  that  the  polls  shall  be 
opened  at  6  a.  m.  They  were,  in  fact,  open- 
ed at  6  :10  a.  m.  The  slight  delay  was  occa- 
sioned through  the  key  of  the  polling '  place 
having  been  mislaid  and  such  delay  worked 
not  the  slightest  injury  to  any  voter.  Ken- 
worthy  V.  Mast,  141  Cal.  268,  74  Pac.  841. 

[4]  Fourth.  It  la  next  contended  that  the 
form  of  the  ballot  submitted  at  the  election 
did  not  allow  the  voters  to  express  their 
choice.  But  here  again  we  are  left  to  con- 
jecture In  what  respect  counsel  for  appellants 
thinks  the  form  of  the  ballot  was  improper 
or  unfair,  because  he  makes  no  attempt  to 
point  out  in  .what  particulars  he  claims  it 
open  to  these  objections.  He  contents  himself 
with  simply  making  the  point  and  citing  the 
case  of  Clark  v.  Iios  Angeles,  160  Cal.  317, 
116  Pac.  966.  We  take  it,  however,  on  ac- 
count of  his  citation  of  the  Clark  Case  and 
the  discussion  in  the  brief  of  counsel  for  re- 
spondents, that  what  counsel  for  appellants 
claims  is  that  the  proposition  to  Incur  an  in- 
debtedness for  constructing  a  wharf  at  the 
foot  of  Center  street  and  one  at  the  foot  of 
Marine  avenue  should  have  been  submitted 
to  the  voters  as  distinct  and  Independent 
propositions,  so  that  they  could  express  their 
choice  of  either  without  affecting  the  other, 
instead  of  compelling  them  to  vote  on  the 
municipal  wharf  Improvement  as  an  entire 
scheme  embracing  these  two  wharves  as  In- 
tegral parts  thereof  and  the  bonded  Indebt- 
edness therefor  to  be  incurred  or  rejected  as 
an  entirety.  There  Is  nothing  in  the  Clark 
Case  to  support  this  claim  of  appellants.  It 
discusses  the  matter  of  when  subjects  should 
be  s^arately  stated  on  the  ballot,  because 


distinct,  unrelated,  and  Independent  of  each 
other,  and  when  not  It  lays  down  valuable 
rules  to  be  followed  in  proposing  to  voters 
the  incurring  of  municipal  Indebtedness,  but 
suggests  nothing  which  could  support  the 
present  claim  of  appellants.  In  fact,  it  sus- 
tains the  submission  of  the  proposition  of 
municipal  Improvements  as  an  entirety  In  the 
manner  Just  as  submitted  here.  The  prop- 
osition for  this  Manhattan  Beach  municipal 
wharf  constituted  a  single  scheme  of  which 
the  several  wharves  mentioned  were  to  con- 
stitute a  general  plan.  It  was  not  to  consist 
of  either  but  of  both.  How  far  the  municipal- 
ity should  proceed  to  Improve  Its  water  front 
by  the  construction  of  wharves  was  a  matter 
addressed  to  the  discretion  of  the  city,  to  be 
Indorsed  or  rejected  by  the  voters.  It  could 
adopt  one  general  plan  or  scheme  which 
might  embrace  the  construction  of  several 
wharves  as  necessary  to  effect  the  single  pur- 
pose of  adequate  harbor  Improvement,  and 
have  that  improvement  provided  for  and  con- 
structed under  one  bonded  indebtedness.  The 
proposition  submitted  here  for  the  action  of 
the  voters  was  no  different  In  principle  from 
that  submitted  in  the  case  of  Oakland  v. 
Thompson,  151  Cal.  576,  91  Pac.  387.  In  this 
latter  case  the  proposition  submitted  was  to 
acquire  several  distinct  and  widely  separated 
parcels  of  land  for  park  purposes.  The  same 
point  was  made  there  as  here,  that  the  vot- 
ers should  have  been  allowed  to  vote  as  to 
each  separate  tract  of  land  and  not  for  or 
against  the  acquisition  of  all  as  a  single 
unit  In  sustaining  the  right  of  the  city  to 
submit  the  question  of  the  acquisition  of  the 
several  parcels  to  the  voters  as  a  single 
scheme  or  unit  the  court  said: 

"The  scheme  is  a  single  scheme,,  the  purpose  a 
single  purpose.  •  •  •  The  law  does  not  con- 
template_,  much  less  compel,  that  each  parcel  of 
land  which  may  be  desired  for  a  park  shall  be 
voted  upon  separately.  The  plan  is  a  single  plan 
for  the  acquisition  of  all  these  lands  for  park 
purposes.  •  •  •  Certainly  the  plan  adopted 
was  within  the  discretionary  power  of  the  coun- 
cil under  the  law,  and  it  enabled  every  voter  to 
express  himself  •  •  •  for  or  against  the 
whole  proposition.  More  than  this  was  not  re- 
quired." 

The  proi>osltlon  submitted  here  was  in- 
tended to  embrace  a  whole  scheme  for  munic- 
ipal wharves  for  the  city,  and  upon  the  au- 
thority of  the  case  Just  referred  to  was  prop- 
erly submitted  to  the  voters  In  the  manner 
that  it  was  as  a  single  unit  without  a  viola- 
tion of  any  of  the  rights  of  appellants. 

A  couple  of  other  points  are*  made  for  a  re- 
versal, but  they  are  so  entirely  without  merit 
as  not  even  to  warrant  mentioning. 

The  Judgment  Is  affirmed. 


We  concur:  ANGELLOTTI,  O.  J. ;  MKLi- 
VIN,  J.;  SHAW,  J.;  SLOSS,  J.;  LAWLOR. 
J. ;   HENSHAW,  J. 
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an  Cal.  6M) 

HABDma  et  aL  t.  ROBINSON  et  aL 
(L.  A.  8669.) 

(Supreme  Court  of  California.    June  23,  1917. 
BehearinK  Denied  July  23,  1917.) 

1.  EviDENOT  «=»448— Pabol  Hvidbwci!— Ak- 

BIOUITT. 

Where  there  was  no  intrinsic  ambigni^  in  a 
written  contract  concerainj;  conveyance  of  land, 
parol  evidence  was  not  admiRsible  to  explain 
away  any  ambiguity,  and  Code  Civ.  Proc.  i 
1860,  and  Civ.  Code,  S  1647,  authorizing  the  ex- 
planation of  a  contract  by  reference  to  the  cir- 
cumstances under  which  it  was  made  and  the 
matter  to  which  it  relates,  cannot  be  successfully 
invoked  to  support  the  admission  of  parol  evi- 
dence. 

2.  VKNDOB  AlfD  PCRCBABKB  «=965(2)  —  Goii- 
TBACTf— CONBTBUOTION. 

A  contract  for  sale  of  land  described  by 
metes  and  bounds  and  naming  a  purchase  price 
for  the  tract  without  referring  to  acreage  evi- 
denced a  mle  in  gross. 

8.  Vendob  and  Puborabeb  9s9l61— Mistakb 

IH  AOBEAOE. 

A  mistake  as  to  the  number  of  acres  set 
forth  in  a  deed  affords  no  ground  of  action  by 
either  party  against  the  other,  unless  it  appears 
by  positive  testimony  that  the  quantity  consti- 
tutM  one  of  the  principal  conditions  of  the 
contract,  and  did  not  operate  merely  as  an  in- 
ducement to  the  purchase. 

4.  CANCTUiATION  OP  INSTBUMENTB  ©=37(6) — 
B'BAUD— CONTBACT  FOB  SaLK  OF  LAND — COM- 
PLAINT—SUFFICIKN  OT. 

In  view  of  Civ.  Code,  {  1672,  defining  fraud 
as  the  suggestion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true, 
or  the  positive  assertion  of  that  which  is  not 
tine,  though  declarant  believis  it  to  be  true,  or 
the  suppression  of  that  which  is  true  by  one  hav- 
ing knowledge  or  belief  of  the  fact,  or  a  promise 
made  without  any  intention  of  performing  it  to 
induce  another  to  enter  into  a  contract,  in  an 
action  to  cancel  purchase-money  notes  in  part, 
a  complaint,  stating  that  a  vendor  represented 
to  the  purchaser  that  the  property  contained  15 
acres,  without  stating  that  the  assertion  was 
made  in  a  manner  not  warranted  by  the  infor- 
mation of  the  vendor  at  the  time  of  making  it 
or  alleging  tiiat  the  circumstances  were  such 
that  the  purchaser  was  entitled  to  rely  upon 
the  representations,  and  which  omitted  the  essen- 
tial allegation  that  the  vendor  made  the  repre- 
sentation either  with  intent  to  deceive  the  pur- 
chaser or  with  the  intent  to  induce  him  to  en- 
ter into  the  contract,  was  insufficient  to  charge 
fraud. 

6.  Cancellation  ov  Instbtjmentb  $=353  — 

Fraud  —  Contbact  fob  8alb  or  Land  — 

Pboof. 

Where  there  was  no  finding  that  the  vendor 

knew  that  his  alleged  fraudulent  representations 

concerning  the  acreage  were  untrue,  or  that  he 

had  no  reasonable  ground  for  believing  them  to 

be  true,  or  that  the  deception  of  the  purchaser 

was  willful,  the  findings  are  insufficient  to  show 

fraud. 

t.  Canceixation  of  Instbuments  «=»37(6)— 
Pleading  Fbaud — Statute. 
Civ.  Code,  S  1625,  and  Code  Civ.  Proc.  | 
1856,  providing  that  the  execution  of  a  contract 
in  ■Writing,  whether  required  by  law  to  be  in 
writing  or  not,  supersedes  all  prior  negotiations 
is  a  rule  of  substantive  law,  and  the  obligation 
of  the  parties  evidenced  by  their  writings  may 
not  be  modified  or  set  aside  for  fraud,  unless 
the  rules  of  the  substantive  law  in  pleading  the 
fqaud  are  duly  complied  with. 


T.  Cancellatiow  of  Inbtbuuentb  ^s>4  — 
Grounds— Mistake. 
The  mistake  of  which  a  party  to  a  written 
contract  may  be  heard  to  complain  in  equity  can 
arise  only  by  a  mistake  of  law  as  declared  in 
Civ.  Code,  S  1578.  or  a  mistake  entertained 
by  the  plaintiff  with  knowledge  of  the  defendant 
under  circumstances  imposing  a  duty  on  de- 
fendant to  correct  the  plaintiff's  error,  or  when 
through  fraud,  mistake,  or  accident  a  written 
contract  fails  to  express  the  real  intention  of 
the  parties  when  such  intention  is  to  be  regarded 
and  erroneous  parts  of  the  writing  disregarded, 
as  provided  by  Civ.  Code,  |  1640. 

8.  CoNTBAOTS  «=>94(1)— Fbaud— MiBTAXX. 

Where  there  is  a  mistake  entertained  by  a 
party  to  a  written  Instrument  with  knowledge 
of  the-  other  party  arising  onder  circumstances 
which  impose  the  duty  upon  such  other  party  to 
correct  the  error,  it  is  a  species  of  fraud,  and 
is  treated  as  fraud  and  not  as  mistake. 

9.  Refobmation    of    Instbuments    «s>16  — 
Groun  d8— Mistake. 

In  order  that  a  mistake  or  imperfection  in 
a  writing  may  jnstify  the  modification  of  a 
contract,  it  must  be  shown  that  the  minds  of  the 
parties  met,  that  they  agreed  upon  something 
which  was  to  have  been  embodied  in  the  contract, 
and  that  by  mistake  it  was  either  fraudulently 
or  inadvertently  omitted  or  clumsily  and  ambig- 
uously expressed. 

10.  Refobmation  of  Instbukentb'  ^=>19(1)— 
Gboun  ds— Mistake — Mutualitt. 

An  alleged  mistake  in  not  inserting  in  the 
contract  for  the  sale  of  land  the  amount  of  acre- 
age to  be  conveyed  which  was  not  mutual  does 
not  justify  relief. 

11.  Evidence  «=»419(1)  —  Parol  Bvidence 
Vabting  Wbitino— Conbidebatiow. 

Where  the  statement  in  a  written  instro- 
ment  as  to  the  considerati<«  is  more  than  a 
mere  statement  of  fact  or  acknowledgment  of 
payment  of  a  money  consideration  or  is  of  a 
contractual  nature,  as  where  the  consideration 
consists  of  a  specific  and  direct  promise  by  a 
party  to  do  certain  things,  this  part  of  the  con- 
tract can  no  more  be  changed  or  modified  by 
parol  or  extrinsic  evidence  than  any  other  part. 

In  Bank.  Appeal  from  Superior  Oonrt, 
Los  Angeles  County ;  Gavin  W.  Craig,  Judge. 

Suit  for  injunction  by  B.  L.  Harding  and 
another  against  H.  W.  Bobinson  and  anoth- 
er. From  a  judgment  for  plaintlffa,  and 
from  an  order  denying  motion  for  new  trial, 
defendants  appeaL    Beversed, 

Carter,  Kirby  &  Henderson  and  B.  W.  Sar- 
gent, all  of  lios  Angeles,  for  ai^tellantt. 
Frank  J.  Thomas,  Irving  H.  Walker,  and  E. 
A  Meserve,  all  of  Los  Angeles,  for  respond- 
ents. 

HENSHAW,  J.  The  essentials  of  tbls  con- 
troversy may  be  thus  stated.  PlaintUC  Lom- 
bard desired  to  purchase  a  tract  of  land 
owned  by  defendant  Bobinson.  Tliey  enter- 
ed into  a  written  agreement  providing  fi>r 
tbe  placing  in  tlie  liands  of  the  defendant 
Titie  Guaranty  &  Trust  Company  certain 
papers  accompanied  by  instructions  govern- 
ing the  conduct  of  the  escrowee  in  regard 
thereto.  In  brief,  this  agreement  was  as 
follows:  Lombard  was  to  pay  a  certain 
amount  in  cash  and  execute  a  series  of  prom- 
issory notes,  each  for  $1,000,  falling  due  a 
month  apart    A  deed  to  the  projjerty  waa 
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to  be  ezecnted  by  Boblnson  to  Lombard,  and 
a  tnut  deed  from  Lombard  to  the  Title  Guar- 
anty &  Trust  Company  of  tbe  same  prop- 
erty securing  the  payments  of  these  promis- 
sory notes  as  they  fell  due;  The  property 
'  was  described  by  metes  and  bounds,  with  no 
reference  to  acreage.  The  total  purchase 
price  was  $15,000.  The  contract  was  execut- 
ed to  the  extent  of  the  payments,  followed 
by  the  delivery  of  the  trust  deed  and  the 
promissory  notes  ontil  there  fell  due  the 
two  last  notes  payable  on  August  12  and 
September  12,  1912.  These  Lombard  refused 
to  pay,  basing  his  refusal  upon  the  ground 
that  be  had  purchased  tbe  land  on  Robin- 
son's representation  that  it  contained  15 
acres,  and  tbat  he  was  buying  the  land  up- 
on this  representation,  agreeing  to  pay 'there- 
for f  1,000  an  acre;  that  a  survey  made  sub- 
sequent to  his  purcbase  disclosed  tbat  the 
land  contained  but  13  and  a  fraction  acres. 
Upon  Robinson's  refusal  to  acquiesce  in  this 
Lombard  brought  this  action. 

In  bis  complaint  Lombard  averred,  and 
these  are  aii  the  averments  material  to  this 
consideration,  that  "he  agreed  to  pay  for 
said  real  property  the  sum  of  $1,000  per 
acre";  that  after  he  had  obtained  title  to 
the  property  and  had  given  the  trust  deed 
to  secure  the  payment  of  the  unpaid  portion 
of  the  purchase  price,  he  caused  a  survey  of 
the  property  to  be  made  which  disclosed  that 
tbe  total  acreage  was  13.S  acres;  that  im- 
mediately he  so  notified  Robinson,  and  made 
demand  uiK>n  him  for  a  cancellation  or  a 
credit  upon  the  unpaid  promissory  notes  to 
the  amonnt  of  $1,600;  "that  at  the  time  of 
and  before  the  purchase  of  said  property 
■aid  defendant  H.  W.  Robinson  represented 
to  said  plaintiffs  tbat  said  prox>erty  con- 
tained 19  acres;  that  said  plaintiffs  relied 
upon  said  representations  as  to  tbe  quan- 
tity of  land  contained  in  said  property;  and 
said  H.  B.  Lombard  was,  by  said  represen- 
tations, induced  to  purchase  tbe  same  and 
to  pay  to  said  EL  W.  Robinson  said  sum  of 
$16,000  as  hereinl)efore  alleged;  that  as  here- 
inbefore particularly  set  out  and  alleged 
said  sale  by  said  B.  W.  Robinson  and  said 
purchase  by  said  H.  D.  Lombard  was  made 
upon  the  basis  of  $1,000  per  acre^  and  the 
quantity  of  Said  land  was  one  of  the  prin- 
cipal conditions  of  said  contract  of  purchase 
and  sale."  Lombard  asked  that  Robinson 
and  the  Title  Guaranty  &  Trust  Company 
be  restrained  from  selling  tbe  real  property 
to  enforce  the  payment  of  the  promissory 
notes,  and  that  the  notes  to  the  extent  of 
$1,600,  with  interest  upon  that  sum,  be  can- 
celed, and  that  tbe  trustee  be  compelled  to 
convey  the  real  property  to  Lombard  upon 
the  payment  which  he  tendered,  of  $500  with 
interest. 

Defendants  answered  by  denial.  The 
court's  findings  were  in  the  precise  words 
of  the  complaint,  no  more,  no  less.  Its  judg- 
ment in  exactly  the  same  manner  followed 
the  prayer  of  the  complaint     From  that 


judgment  and  from  the  order  denying  his 
motion  for  a  new  trial  the  defendants  have 
appealed.  Upon  the  appeal  they  take  the 
broad  ground  that  tbe  complaint  states  no 
cause  of  action  Justifying  the  court  in  re- 
ceiving the  parol  evidence  which  it  did  re- 
ceive to  vary  the  terms  of  a  written  contract; 
that,  notwit^standtng  the  admission  of  this 
evidence  it  should  have  been  judicially  dis- 
regarded by  the  trial  court,  and  should  be 
so  eliminated  from  consideration  by  the  ap- 
pellate court;  that  the  findings  following  the 
precise  language  of  the  complaint  cannot 
justify  the  judgment  given  for  the  reasons 
above  stated,  and  also  for  the  reason  that 
the  findings  in  and  of  themselves  are  not 
sufildent  to  establish  any  right  in  plaintiff  to 
the  relief  which  he  soughfand  obtained.  Re- 
spondent Lombard  makes  answer  that  be- 
cause his  complaint  was  not  demurred  to  and 
because  much  of  the  evidence  was  received 
without  objection,  and  because  the  findings 
follow  the  complaint  and  are  supported  by 
the  evidence,  the  complaint  and  the  findings 
are  sufficient  to  support  the  judgment:  First, 
on  the  ground  of  fraud;  and,  if  this  be  not 
tenable,  then,  second,  upon  the  ground  of 
mistake;  and,  if  this  be  not  tenable,  then, 
third,  upon  the  ground  that  it  was  open  to 
tbe  plaintiffs  to  show  that  the  true  consid- 
'eration  was  something  other  than  that  ex- 
pressed in  the  contract.  These,  then,  are  the 
propositions  here  calling  for  determination. 

1.  B'raud.  It  may  be  of  profit  at  the  out- 
set of  this  discussion  to  call  to  mind  briefly 
some  of  the  fundamental  principles  govern- 
ing the  interpretation  and  finality  of  written 
contracts.  Such  a  written  contract  "super- 
sedes all  the  negotiations  or  stipulations  con- 
cerning its  matter  which  preceded  or  ac- 
companied the  execution  of  the  instrument" 
Civ.  Code,  i  1625.  When  a  contract  Is  In 
writing  tbe  writing  itself — 
"is  to  be  considered  as  containing  all  those 
terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives,  or  successors 
m  interest  no  evidence  of  the  terms  of  the  agree- 
ment other  than  the  contents  Of  tiie  writing,  ex- 
cept in  the  following  cases: 

"1.  Where  a  mistake  or  imporfecdoa  of  tbe 
writing  is  put  in  issue  by  the  pleading; 

"&.  Where  the  validity  of  the  agreement  is 
the  fact  in  dispute."  Section  1856,  Code  CHt. 
Proc. 

"Tbe  language  of  a  contract  is  to  govern  its 
interpretation,  if  the  language  is  clear  and  ex- 
plicit, and  does  not  involve  an  absurdity." 
Section  1638,  Civ.  Code. 

The  truth  of  the  facts  redted  tn  a  written 
instrument  are  conclusively  presumed  to  be 
true  between  the  parties  thereto,  or  their  suc- 
cessors in  Interest  by  a  subsequent  title,  but 
this  rule  does  not  apply  to  the  recital  of  a 
consideration-  Code  Civ.  Proc.  |  1962,  subd. 
2.  A  promissory  note  is  presumed  to  have) 
been  given  for  a  consideration,  but  the  pre- 
siuiption  is  controvertible.  Code  Civ.  Proc. 
i  1963,  subd.  21. 

[1]  There  is  no  extrinsic  ambiguity  in  this 
contract  Indeed,  there  Is  no  ambiguity  at 
all  in  the  writings  Invtdved  on  this  appoaL 
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Hence  parol  evidence  was  not  admissible  to 
explain  away  an  ambiguity.  Therefore  sec- 
tion 1860  of  the  Code  of  Civil  Procedure  and 
section  1647  of  the  CivU  Code  cannot  success- 
fully be  invoked  to  support  the  rulings  of  the 
trial  court  In  the  reception  of  parol  evidence. 

[2]  With  these  incontestable  principles  of 
law  before  us  we  may  come  to  the  specific 
consideration  of  the  question  of  fraud,  and 
herein  the  first  fact  appearing  beyond  dis- 
pute Is  that  the  written  contract  evidenced 
a  sale  of  land  In  gross  without  the  slightest 
suggestion  that  the  matter  of  acreage  was  in 
contemplation  of  the  parties.  It  describes  a 
given  tract  of  land  by  metes  and  bounds,  and 
names  the  purchase  price  of  that  tract  as 
$15,000.  The  matter  of  quantity  Is  not  even 
remotely  refelrred  to  In  the  contract,  and  It 
was,  as  we  repeat,  simply  a  sale  In  gross. 
39  Cyc.  1311;  Ohlert  v.  Alderson,  86  Wis.  433, 
57  N.  W.  88;   Wadhams  v.  Swan,  109  111.  46. 

[8J  Even  where  acreage  has  been  set  forth 
In  the  deed  and  where  the  action  was  In 
fraud  to  set  aside  the  deed  because  of  the 
false  representations,  made  by  the  grantee 
in  possession  before  the  deed  was  executed 
to  him,  this  court  has  said  that  a  mistake  as 
to  the  number  of  acres  "affords  no  ground  of 
action  by  either  party  against  the  other,  un- 
less it  be  made  to  appear  beyond  controversy 
by  clear  and  positive  testimony  that  quantity 
constituted  one  of  the  principal  conditions  of 
the  contract,  and  did  not  operate  merely  as 
an  Inducement  to  the  purchase."  Commis- 
sioners v.  Younger,  29  CaL  172. 

[4]  What  then  the  court  did  and  what  re- 
spondents contend  It  was  Justified  in  doing, 
vvas.  In  essentials,  to  reform  this  contract  for 
fraud.  Yet  no  fraud  whatsoever  is  charged 
In  the  complaint  Indeed,  so  inefficient  is  the 
pleading  to  state  such  a  cause  of  action  that 
the  appellants  would  have  been  well  Justified 
in  believing  that  designedly  it  did  not  Intend 
to  diarge  fraud.  Fraud,  actual,  is  defined  in 
secUon  1572  of  the  ClvU  Code.  It  Ues  in 
the  commission  of  one  or  another  of  the  enu- 
merated acts  done  "by  a  party  to  the  con- 
tract •  ♦  •  with  Intent  to  deceive  anoth- 
er party  thereto,  or  to  Induce  him  to  enter 
into  the  contract."    Those  acts  are: 

"1.  Th«  suggestion,  as  a  fact,  of  that  wUch 
is  not  true,  by  one  who  does  not  bellev^  it  to 
be  truo; 

"2.  The  positive  assertion,  In  a  manner  not 
warranted  by  the  information  of  the  person 
making  it,  of  that  which  is  not  true,  though 
he  believes  it  to  be  true; 

"3.  The  suppression  of  that  which  is  true, 
by  one  having  knowledge  or  belief  of  the  fact; 

"4.  A  promise  made  without  any  intention 
of  performing  it;   or, 

"5.  Any  other  aet  fitted  to  deceive." 

[6]  This  complaint  simply  states  that  th« 
grantor  "represented  to  said  plaintiffs  that 
said  property  contained  15  acres."  It  Is  not 
charged  that  this  assertion  was  made  In  a 
manner  not  warranted  by  the  Information  of 
the  grantor  at  the  time  of  making  It.  It  Is 
not  alleged  that  the  circumstances  wcire  sudi 


that  Lombard  was  entitled  to  rely  upon  the 
representation,  and  above  all,  there  Is  the 
vital  omission  to  charge  that  Robinson  made 
this  representation  either  with  Intent  to  de- 
ceive Lombard,  or  with  the  intent  to  induce 
him  to  enter  Into  the  contract  Such  an  alle- 
gation is  essential  to  a  charge  of  fraud.  With- 
out it  as  fraud  is  never  presumed,  but  must 
be!  both  pleaded  and  proved,  no  charge  what- 
soever of  fraud  Is  preferred.  "The  material 
ingredient  of  actual  fraud  Is  the  fraudulent 
intent,  and  this  must  be  charged  as  one  of 
the  facts  constituting  the  fraud.  Feeney  v. 
Howard,  79  Cal.  525,  21  Pac.  984,  4  L.  R.  A. 
826, 12  Am.  St  Rep.  162 ;  Woodroof  v.  Howes. 
88  CaL  181,  26  Pac.  Ill;  Estate  of  Benton, 
131  CaL  472,  63  Pac.  775;  Hodgklns  v.  Dun- 
ham, 10  Cal.  App.  690,  103  Pac.  351. 

As  the  complaint  Is  totally  Insufficient  to 
raise  an  Issue  of  fraud,  so,  al^o,  are  the  find- 
ings totally  Insufiiclent  to  establish  fraud, 
for  as  said  In  Hoffman  v.  Klrby,  136  CaL  26. 
68  Pac.  321: 

"There  is,  however,  no  finding  that  the  de- 
fendant knew  her  representations  to  lie  ontrae, 
or  that  she  had  no  reasunable  ground  for  be- 
lieving them  to  be  true,  or  that  the  deception  of 
the  plalntiir  was  willful,  and  the  result  is 
therefore  the  same  as  though  the  complaint  was 
insufficient  to  show  fraud  or  deceit" 

See,  also.  Estate  of  Benton,  131  CaL  472, 
63  Pac.  775;  Bane  v.  Peerman,  125  Cal.  220, 
57  Pac.  885;  Fay  v.  Reed,  128  Oal.  357,  60 
Pac.  927 ;  Buckman  v.  Hatch,  139  Cal.  53.  72 
Pac.  445.  Whereifore  we  have  In  the  case  at 
bar  a  complaint  which  fails  to  tender  the 
Issue  of  fraud  and  findings  not  declaring  in 
fraud  and  wholly  Insufficient  to  support  a 
Judgment  based  on  fraud.  The  presumption 
the  respondent  Invokes  to  the  effect  tbat  a 
man  is  presumed  to  know  the  acreage  of  his 
land  Is  purely  an  evidentiary  one.  It  cannot 
be  cdUed  In  to  help  out  a  defective  pleading, 
nor  to  help  out  a  finding  insufficient  to  estab- 
lish fraud,  for  again  will  always  arise  the 
fact  that  fraud  is  never  pretsumed,  and  must 
always  be  pleaded  and  established,  especially 
where  the  extraordinary  power  of  the  court 
is  appealed  to  to  set  aside  or  modify  a  writ- 
ten contract  Colton  v.  Stanford,  82  CaL  398, 
23  Pac.  16,  16  Am.  St  Rep,  137. 

[8]  And  to  the  final  contention  of  the  re- 
spondents on  this  point  that  it  will  be  con- 
clusively taken  against  these  appellants  that 
issue  was  Joined  upon  the  ground  of  fraud 
duly  alleged  because  evidence  upon  the  ques- 
tion was  admitted  and  considered  by  the 
court,  here,  waiving  the  declaration  Just  an- 
nounced that,  even  If  all  this  were  so,  the 
findings  which  the  court  mad^  were  wholly 
Inconclusive  to  establish  this  asserted  fraud, 
there  Is  this  to  be  said:  Section  1625  of  the 
Civil  Code  and  section  1856  of  the  Code  of 
Civil  Procedure  do  more  than  declare  rules 
of  evidence.  They  lay  down  positive,  sub- 
stantive law.  "These  sections  declare  a  rule 
of  law  so  long  and  so  well  established  that 
it  U  needless  to  dte  furthor  authorities  in 
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ts  support."  Pierce  v.  Edwards,  150  Cal. 
(50,  89  Pac.  600.  "According  to  the  modem 
ind  better  view,  the  rule  which  prohibits  the 
nodificatlon  of  a  written  contract  by  parol 
s  a  rule,  not  of  evidence,  but  of  substantive 
aw."  Pltcaim  v.  PhlUp  Hiss  Co.,  125  Fed. 
.10,  61  C.  0.  A.  657 ;  1  Greenl.  Ev.  (16th  Ed.) 
taOa.  By  that  law  the  solemn  obligations  of 
wrtles  evideaced  by  their  writings  may  not 
le  modified  or  set  aside  for  fraud  unless  the 
■ules  of  this  substantive  law  In  pleading  the 
'raud  are  duly  compiled  with.  Furthermore, 
vhen  they  have  not  becin  so  compiled  with, 
lot  only  is  evidence  inadmissible  to  effect 
luch  a  modification  of  the  contract,  but  if  It 
)e  admitted,  and  that  without  objection  of 
he  opposing  party,  nevertheless,  it  Is  the 
luty  of  the  court  to  disregard  It  utterly  In 
eachlng  its  decision.  Pltcaim  v.  Philip  Hiss 
jO.,  supra ;  Moody  v.  McCowan,  39  Ala.  586; 
JamUton  v.  R.  K.  Co.,  51  N.  Y,  100;  Goehrig 
'.  Stryker  {C  C.)  174  Fed.  897.  As  said  by 
he  Supreme  Court  of  Alabama,  this  evidence 
Is  against  law;  the  silence  of  the  opposing 
larty  does  not  cure  its  illegality,  and  the 
ourt  la  bound,  mero  motu,  to  treat  it  as  hav- 
Qg  uo  validity."  Moody  v.  McCowan,  supra, 
ind,  as  says  the  Coiu:t  of  Appeals  of  Mew 
rork: 

"It  does  not  follow  that  the  omission  to  ob- 
ect  to  testimony  is  a  concession  that  it  is 
ompetent."    Hamilton  v.  B.  R.  Co.,  supra. 

Upon  the  ground  of  fraud  therefore  this 
adgment  is  In  no  wise  sustained. 

[7,1]  2.  Mistake.  Quite  as  Inefficient  and 
nefflcaclous  are  the  complaint  and  flnd- 
ogs  to  support  this  Judgment  upon  the 
round  of  mlstaka  The  mistake  of  which  a 
arty  to  a  written  contract  may  be  heard  to 
oraplaln  In  equity  can  arise  In  only  one  of 
hree  ways:  First.  It  may  be  a  mistake  of 
iw  as  declared  in  section  1578  of  the  Civil 
k)de  which,  of  course.  Is  not  the  mistake 
ere  meant.  Second.  It  may  be  a  mistake 
ntertalned  by  the  plaintiff  with  the  knowl- 
(3ge  of  the  defendant  arising  under  circum- 
tances  which  Impose  the  duty  upon  the  de- 
endant  to  correct  the  plalntlfTs  error. 
>efendant's  failure  to  do  so  is  Itself  a  spe- 
les  of  fraud,  and  is  treated  as  fraud,  and 
xkder  our  definltlpns,  therefore,  falls  in  the 
Btegory  of  fraud  and  not  of  mistake.  The 
bird  species  of  mistake  is  that  defined  In 
ectlon  1640  of  the  Civil  Code  which  declares 
bat: 

"When  through  fraud,  mistake  or  accident  a 
written  contract  fails  to  express  the  real  inton- 
ion  of  the  parties,  such  intention  is  to  be  re- 
arded,  and  the  erroneous  parts  of  the  writing 
Isregarded." 

[9]  In  this  It  Is  to  be  noted  that  the  mistake 
lisSs  from  a  failure  of  the  contract  to  ex- 
ress  the  real  understanding  and  agreement 
f  all  parties  to  It  That  failure  may  arise 
irough  fraud,  but  this  character  of  fraud 
I  not  fraud  perpetrated  to  Induce  the  con- 
ract,  but  a  fraud  whereby  the  terms  as 
greed  upon  by  the  parties  are  suppressed  or 
ilsrepresented  precisely   as  tli«jr   may   be 


omitted  or  misstated  by  error  or  oversight 
called  In  that  section  "mistake  or  accident." 
It  is  with  this  last  character  of  mistake  that 
we  are  here  dealing,  and  in  this  connection 
must  be  read  and  considered  section  1866  of 
the  Code  of  Civil  Procedure,  supra,  and  in 
particular  Its  declaration  that  no  evidence 
of  the  terms  of  the  agreement  other  than  the 
contents  of  the  writing  can  be  received  ezceirt; 
in  the  following  cases:  "1.  Where  a  nilstake 
or  imperfection  of  the  writing  Is  put  in  issue 
by  the  pleading."  No  such  mistake  is  here 
pleaded.  Such  a  mistake,  to  Justify  the 
modification  of  a  contract,  cannot  be  estab- 
lished, by  a  party  who  has  accepted  and 
acted  upon  a  written  contract  by  a  mere 
showing  that  he  thought  the  contract  ex- 
pressed something  other  than  that  which  its 
plain  terms  denote.  He  must  show.  In  ad- 
dition to  that  the  mutuality  of  the  mistake, 
that  the  mtnds  of  the  contracting  parties 
met,  that  they  agreed  upon  a  certain  thing 
which  was  to  have  been  embodied  in  their 
contract,  and  that  by  a  mistake  it  was 
either  fraudulently  or  Inadvertently  omitted 
or  clumsily  and  ambiguously  expressed.  To 
the  necessity  of  pleading  a  mistake  It  is  suffi- 
cient to  refer,  from  the  multitude,  to  such 
cases  as  Pierson  v.  McCahlll,  21  Cal.  123; 
Murray  v.  Dake,  46  Cal.  645;  Harrison  v. 
McCormlck,  89  Cal.  327,  26  Pac.  830,  23  Am. 
St  Rep.  469;  Bradbury  v.  Hlgglnson,  167 
CaL  653,  140  Pac.  254;  Oarr  v.  King,  24  CaL 
App.  714,  142  Pac.  131;   17  Oyc  703. 

[10]  Respondents'  reliance  upon  Hoffman 
V.  Klrby,  136  Cal.  26,  68  Pac.  321,  as  a  Justi- 
fication for  the  admission  of  this  parol  evi- 
dence Is  entirely  misplaced.  In  Hoffman  v. 
Klrby  there  was  a  formal  complaint  based 
upon  fraud  and  deceit  under  which  a  ref- 
ormation of  the  contract  was  sought.  That 
such  a  mistake,  to  Justify  relief  because 
of  it  must  be  mutual,  a>  this  manifestly  la 
not  Is  recognized  by  all  authorities.  Al- 
loi  y.  Hammond,  11  Pet  63,  9  Ij.  Ed.  633; 
Thompson  y.  Jackson,  3  Rand.  (Va.)  504,  15 
Am.  Dec.  721;  Carr  v.  OaUaghan,  3  Lltt 
(Ky.)  365 ;  Glassell  v.  Thomas,  3  Leigh  (Va.) 
113;  Chamberlaine  y.  Marsh,  6  Munf.  (Va.) 
283. 

[11]  Consideration.  No  better  supported 
than  the  foregoing  is  appellants'  last  conten- 
tion that  the  pleadings,  proofs,  findings,  and 
Judgment  all  may  be  considered  as  directed 
to  the  matter  of  the  true  consideration  of  the 
contract  which  consideration  it  was  per- 
missible to  prove  by  parol.  The  well-recog- 
nized limitation  upon  the  right  of  a  party 
to  vary  by  parol  evidence  the  terms  of  a 
contract  and  prove  the  true  consideration 
is  well  declared  as  follows:  ° 

"Where  the  statement  in  a  written  instrument 
as  to  the  consideration  is  more  than  a  mere 
statement  of  fact  or  acknowledgment  of  pay- 
ment of  a  money  consideration,  and  is  of  a  con- 
tractual nature,  as  where  the  consideration  con- 
sists of  a  specific  and  direct  promise  by  one 
of  the  parties  to  do  certain  things,  this  part 
of  the  contract  can  no  more  be  changed  or 
modified  by  parol  or  eztrinsie  evideace.  thaa 
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any  other  part,  for  tlie  party  haa  the  right  to 
make  the  consideration  of  liis  agreement  of 
the  essence  of  the  contract,  and  when  this  is 
done  the  provision  as  to  the  consideration  for 
the  contract  must  stand  upon  the  same  plane 
as  the  other  provisions  of  the  contract  with 
reference  to  conclusiveness  and  immunity  from 
attack  by  parol  or  extrinsic  evidence."  17  Cyc 
66L 


In  full  accord  with  this  are  all  onr 
Bradbury  y.  Higglason,  supra;  Harrison  r. 
McCormlck,  supra;  Nicholson  t.  Taipey,  89 
CaL  617,  26  Pac.  1101;  McDonald  t.  Poole, 
113  Cal.  437,  45  Pac.  702;  Pierce  v.  Edwards, 
supra;  Germain  Fruit  Co.  ▼.  Aimsby  Oo^ 
163  OaL  580,  96  Pac.  310 ;  Peterson  t.  Oahiz, 
6  Cah  App.  525,  00  Paa  048 ;  Gladding,  Mo- 
Bean  &  Oo.  T.  Montgomery,  20  Cal.  App.  276, 
128  Pac.  790.  To  ttae  same  efl^ect  are  the 
well-considered  cases  of  Ohlert  v.  Alderson, 
86  Wis.  433,  &7  N.  W.  88,  and  Wadliams  y. 
Svran,  100  lU.  46. 

The  contention  of  resp(»dents,  if  sustained, 
would  result  in  ^u>dlfying  the  contract  in 
Important  particulars.  The  contract  as  it 
reads  binds  Loosbard  to  pay  |15,000  tor  a 
described  tract  of  land.  The  contract  as  be 
would  have  it  read,  and  as  the  court  made  It 
read,  would  bind  him  to  pay  $1,000  an  acre 
for  the  land,  the  acreage  to  be  determined 
after  sale,  and  payments  to  be  made  in  ac- 
cordance with  that  acreage  when  so  deter- 
mined. Under  these  pleadings  this  cannot 
be  done. 

It  follows  herefrom  that  the  Judgment  and 
order  appealed  from  must  be  reversed,  and 
it  la  so  ordered. 

We  concur:  ANGBUJOTTI,  0.  J.;  M£JL- 
VIN,  J.,  SHAW,  J. ;  SLOSS,  J. 


(33  Cal.  App.  170) 

PEOPLE   ex  reL   BRADFORD,   Dist    Atty., 

T.  BARBIEKB  et  aL    (Civ.  No.  1656.) 

(District  Court  of  Appeal,  Third  District, 

CaUfomia.    May  30,  1017.) 

1.  CoNBTrnrnowAL  Law  «=!»306  —  Nuisance 
«s»e0— DxTB  Pbocess  of  Law— Abatkment 
or  DiBOBDEBi,T  Houses. 

Under  St.  191S,  pp.  20-22,  providing  for  the 
abatement  of  nuisances  consistmg  of  disorderly 
houses,  the  provision  for  closing  the  premises 
for  a  year  and  for  the  sale  of  all  personalty 
found  therein  does  not  violate  the  due  process 
of  law  clause. 

2.  NniSANOK  «=381  —  Abateuert  of  Disob- 

DEBLT  Houas  —  KNOWLKDOX  OF  OwNEB  OF 

Pbeuises. 
To  warrant  the  abatement  of  dlsorderiy 
bouse  nuisance,  and  dosing  premises  and  sale 
of  personalty  found  thereon,  it  is  not  necessary 
that  the  owner  of  the  building  have  Imowledge 
of  the  existence  of  the  nuisance;  the  proceed- 
ing being  partly  in  rem. 

8.  Nuisance  «=>60  —  Abatement  of  Disob- 
DBBLr  House — Vauditt  of  Statute. 
Provision  of  St.  1913,  pp.  20-22,  fixing  a 
pttialty  for  contempts  of  orders  abating  nui- 
sances in  excess  of  penalties  generally  fixed 
by  Code  Civ.  Proc.  I  1218,  is  not  invalid ;  it  l)e- 
tng  within  the  power  of  the  Legislature  to  fix 
the  punishments  for  contempts. 


Appeal  from  Superior  Court,  Sacramento 
County;   Charles  Busick,  Judge. 

Abatement  proceedings  by  the  People,  on 
relation  of  Hugh  B.  Bradford,  District  At- 
torney of  Sacramento  County,  against  Andre 
Barblere  and  others.  From  the  decree  ren- 
dered, defendants  appeal.    Affirmed. 

R.  P.  Talbot,  of  Sacramento,  for  appel- 
lants. Hugh  B.  Bradford,  Dist  At^.,  and  J. 
R.  Hughes,  Asst  Dist  Atty^  botb  o£  Sacra* 
mento,  for  respondent. 

dART,  J.  This  action  was  Institnted 
against  the  respondents  under  what  is  com- 
monly known  as  the  "Redllgbt  Abatement 
Law,"  passed  by  the  Iieglslature  of  1913,  and 
entitled: 

"An  act  declaring  all  buildings  and  places 
nuisances  wherein  or  upon  which  acts  of  lewd- 
ness, assignation  or  prostitution  are  held  or  oc- 
cur or  which  are  used  for  sudi  purposes,  and 
providing  for  the  abatement  and  prevention  of 
such  nuisances  by  injunction  or  otherwise." 
Stats.  1013,  pp.  20-22. 

It  is  alleged  in  the  petition  that  tbe  re- 
spondents, Andre  Barblere  and  Ernestine  Mo- 
rean.  are  the  owners,  respectively,  and  in 
severalty,  of  two  pieces  of  real  property,  up- 
on which  there  stand  two  separate  buildings, 
the  one  adjoining  tbe  other,  situated  In  tbe 
block  bounded  by  L  and  M  and  Second  and 
Third  streets,  in  tbe  dty  of  Sacramento.  It 
is  charged  that  the  respondent  Moreau  had, 
previously  to  the  institution  of  this  proceed- 
ing, leased  to  one  of  tbe  flctitionsly  named 
respondents,  whose  true  name  tbe  evidence 
at  the  trial  disclosed  to  be  Pugne  Madda- 
lena,  for  the  term  of  one  year,  commencing 
January  1,  l;916,  tbe  building  owned  by  her 
and  above  referred  to,  together  with  tbe  fur- 
niture therein  contained,  it  being  expressly 
provided  in  tbe  lease  that  said  bnildlns  and 
furniture  were  to  be  used  by  the  lessee  as  a 
lodging  bouse;  that  at  tbe  time  this  action 
was  brought,  on  August  12,  1915,  and  for 
some  time  prior  thereto,  said  premises  (r^ 
f  erring  to  botb  pieces  described  in  tbe  peti- 
tion)— 

"were  and  now  are  used  for  the  purpose  of 
lewdness,  assignation,  and  prostitation,  and  said 
property  and  said  buildings  were  and  now  are 
a  nuisance  under  the  laws  of  the  state  of  Cal- 
ifornia; that  there  is  on  said  property  a  com- 
mon passageway  from  one  propwty  to  the  other 
and  from  one  building  to  the  other,  erected  upon 
said  property  and  used  by  the  occupants  of  each 
buildmg." 

Tbe  petition  alleges  that  the  respondent 
Angelo  Flores  "is  tbe  owner  of  tbe  furniture, 
fixtures,  and  other  movable  property  situated 
in  said  building  described  herein  and  owned 
by  tbe  said  respondent  Andre  Barblere,"  and 
tliat  certain  flctitionsly  named  person?  are 
tbe  owners  of  the  furniture,  fixtures,  and 
other  movable  property  situated  in  the  build- 
ing alleged  to  be  owned  by  the  said  Moreau, 
"and  that  said  furniture,  fixtures,  eta,  are 
used  in  conducting,  maintaining,  aiding,  and 
abetting  said  nuisance,"  etc. 
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The  respondents  Barblere  and  Moreaa,  by 
tbelr  Joint  answer,  admitted  their  ownership, 
reiqiectlvely,  of  the  two  pieces  of  property 
described  in  the  complaint,  but  denied  that 
said  properties,  either  singly  or  together, 
were  used  for  purposes  of  lewdness  or  pros- 
titatlon.  Morean  admits  the  lease  of  her 
premises  to  the  said  Maddalena  as  alleged  In 
tbe  complaint,  but  denies  that  said  Madda- 
lena at  any  time  used  the  premises,  or  any 
part  thereof,  or  the  furniture  therein  con- 
tained, for  the  purposes  of  prostitution,  as- 
signation, or  lewdness  of  any  Und  <w  char- 
acter. The  respondent  Pugne  Maddalena,  an- 
swering the  complaint  for  herself,  admits  the 
making  of  tbe  lease  mentioned  above,  and 
that,  as  lessee  under  said  Instrument,  she  oc- 
cupied the  premises  and  building  belonging 
to  tbe  said  Moreau,  but  denies  that  she  at 
any  time  used  said  premises  or  building,  or 
any  part  thereof,  for  the  purpose  of  carrying 
on  or  conducting  the  business  of  pro^tu- 
tion,  or  that  any  acts  of  lewdness  of  any 
character  were  practiced  therein.  She  ad- 
mits that  there  exists  a  passageway  between 
tbe  propert7  occupied  by  her  and  the  prop- 
er^ of  Barblere  by  means  of  which  persons 
may  pass  from  one  of  the  said  buildings  to 
tbe  other,  but  denies  that  said  passageway 
is  or  ever  was  used  "by  the  occupants  of  said 
building  or  at  alL" 

The  court's  findings  and  conclusions  of  law 
were  In  accord  with  the  charges  set  forth  in 
the  complaint,  and  Judgment  was  thereupon 
entered  as  follows:  TOat  the  two  several 
premlsea  described  In  the  complaint  bad 
been,  and  at  tbe  time  of  the  issuance  of  the 
Injunction  xKndente  lite  were  being,  used  for 
the  purposes  of  prostitution  and  assigna- 
tion; that  said  premises  as  so  maintained 
and  conducted  constitute  a  public  nuisance; 
that  the  temporary  Injunction  be  made  per- 
manent, perpetually  abating  said  nuisance; 
that  the  premises  or  the  buildings  be  closed 
for  the  period  of  one  year,  unless  otherwise 
ordered  by  the  court,  and  that  the  furniture, 
fixtures,  etc,  which  It  was  found  were  used 
in  the  building  of  Moreau  for  tbe  purpose 
of  carrying  on  the  business  of  prostitution, 
etc.,  be  sold.  In  accordance  with  tbe  terms 
of  the  statute  under  which  this  proceeding 
was  Instituted  and  is  prosecuted.  Subse- 
quently to  the  entry  of  tbe  Judgment,  the 
court,  upon  the  application  of  the  said  Bar- 
blere and  Moreau,  and  the  filing  by  them  of 
a  bond,  conditioned  as  prescribed  by  section 
9  of  the  statute,  ordered  that  the  premises 
alleged  in  the  complaint  to  be  owned  by  Bar- 
blere In  severalty  be  delivered  to  said  Bar- 
blere and  Moreau  and  that  "the  aforesaid  or- 
der of  abatement  be  canceled,  so  far  as  the 
same  may  relate  to  the  said  property."  This 
lyqpeal  is  prosecuted  from  the  Judgment  by 
tbe  revondents  Barblere,  Moreau,  and  Mad- 
dalena. 

Tbe  points  first  presented  and  discussed  by 
the  appellants  are  in  disparagement  oi  the 


constitutional  integrity  of  tlie  act  under 
which  this  proceeding  was  inaugurated  and 
prosecuted.  It  Is  claimed  that  the  act  con- 
travenes the  mandates  .of  the  Fourteenth 
Amendment  to  the  federal  Constitution,  In 
that  tbe  ettect  of  the  authority  or  power 
vested  In  the  court  by  the  act  to  order  a 
building  found  to  be  used  for  the  inhibited 
purposes,  to  be  closed  and  not  to  be  used  for 
tbe  period  of  one  year,  is,  when  exercised,  to 
deprive  the  owner  of  such  property  thereof 
without  due  process  of  law.  In  connection 
with  tbe  point  thus  stated,  appellants  assail 
the  act  upon  other  constitutional  grounds, 
claiming  that  .the  penalties  or  consequences 
authorized  by  Its  provisions  to  be  visited  up- 
on those  setting  its  mandates  at  defiance  are 
unreasonably  harsh  and  severe.  It  is  fur- 
ther contended  that  the  provision  of  the  act 
authorizing  the  punishment  as  for  contempt 
of  any  person  guilty  of  disobedience  to  tbe 
order  of  abatement  or  tbe  permanent  injunc- 
tion is,  for  reasons  to  be  hereafter  briefly 
noticed,  void  and  not  enforceable.  Other  spe- 
cific points  made  will  be  stated  as  we  take 
them  up  for  consideration. 

The  first  section  of  the  act  In  question  de- 
fines or  describes  the  persons  and  buildings 
coming  within  the  purview  of  its  provisions 
and  inhibitions.    The  second  section  provides: 

"Every  building  or  place  used  for  the  purpose 
of  lewdness,  assignation  or  prostitution  and  ev- 
ery building  or  place  wherein  or  upon  which 
acts  of  lewdness,  asmgnation  or  prostitution  are 
held  or  occur,  is  a  nuisance  which  shall  be  en- 
joined, abated  and  prevented  as  hereinafter 
provided,  whether  the  same  be  a  public  or  a 
private  nuisance." 

The  third  section  provides  that,  whenever 
there  is  reason  to  believe  that  such  nuisance 
is  maintained  or  exists  In  any  county  or  city 
and  county,  the  district  attorney  of  sncb 
county  must.  In  the  name  of  the  people,  or 
any  dtUen  of  the  state  residing  in  sncb 
county  may  In  his  own  name,  maintain  an 
action  in  equity  to  abate  and  perpetually  en- 
join the  person  maintaining  such  nuisance, 
and  the  owner  or  lessee  or  agent  of  the  place 
or  buUdlng  where  such  nuisance  exists  from 
maintaining  and  permitting  the  nuisance  to 
be  maintained  or  contlnaed.  Section  4  pro- 
vldes  that,  when  the  existence  of  sucb  nnl« 
sance  Is  shown  by  a  verified  complaint  or  an 
affidavit,  the  court  or  Judge  may  Issue  a 
temporary  Injunction  for  its  abatement 
Section  6  reads: 

"Any  violation  or  disobedience  of  either  any 
injunction  or  order  expressly  provided  for  by 
this  act  shall  be  punished  as  a  contempt  <d 
court  by  a  fine  of  not  less  than  two  hundred 
doUarf  nor  more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  for  not  less 
than  one  month  nor  more  than  six  months,  ot 
by  both  such  fine  and  imprisonment" 

The  seventh  section  provides  that : 
When  the  existence  of  the  nuiaanoe  has  been 
establiahed  in  the  action,  "an  order  of  abate- 
ment shall  be  entered  as  a  part  of  the  Judgment 
in  the  case,  which  order  shall  direct  the  remov- 
al from  the  building  or  place  at  all  fixtures, 
musical  instruments  and  movable  property  em- 
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ployed  in  eondacting,  malntainingr,  aiding  or 
abetting  the  nuisance,  and  shaU  direct  the  Bale 
thereof  in  the  manner  provided  for  the  sale 
of  chattels  under  execution,  and  the  effectual 
losing  of  the  building  or  place  against  its  use 
for  any  purpose,  and  so  keeping  it  closed  for  a 
period  of  one  year,  unless  sooner  released,  as 
oereinafter  provided.  While  such  wrder  remains 
in  effect  as  to  dosing,  such  building  •  •  • 
shall  be  and  remain  in  the  custody  of  the  court." 

The  eighth  section  provides  for  the  dispo- 
sition of  the  proceedB  of  the  sale  of  the  chat- 
tels, the  same  to  be  used  In  the  payment  of 
the  fees  and  costs  accruing  by  reason  of  the 
action  and  the  sale,  and  the  balance,  if  there 
be  any  after  the  fees  and  costs  are  paid,  to 
be  turned  over  to  the  owner  of  the  property 
sold.  The  ninth  section  provides  that  if  the 
owner  of  the  bnllding  or  premises  has  not 
been  guilty  of  any  contempt  of  court  in  the 
proceedings,  and  appears  and  pays  all  costs, 
fees,  and  allowances  which  are  a  lien  on  the 
building  or  place  and  files  a  bond  in  the  full 
value  of  the  property,  to  be  ascertained  by 
the  court,  with  satisfactory  sureties — 
"conditioned  that  he  will  immediately  abate  any 
such  nuisance  that  may  exist  at  such  building 
or  place  and  prevent  the  same  from  being  es- 
tablished or  k^t  thereat  within  a  period  of  one 
year  thereafter,  the  court,  or  judge  thereof,  may, 
if  satisfied  witti  his  good  faith,  order  the  prem- 
ises, closed  under  the  order  of  abatement,  to  l>e 
dvlivered  to  said  owner,  and  said  order  of  abate- 
ment canceled,  so  far  as  the  same  may  relate 
to  said  property.    •    •    • " 

The  legislation  with  which  w«  are  here 
concerned  involves  an  attempt  at  the  treat- 
ment of  a  sociological,  problem  whose  solu- 
tion has  puzzled  the  best  thought  of  man- 
kind from  the  beginning  of  organized  so- 
ciety, If  not  from  the  beginning  of  the  world. 
Whether  by  human  legislation  the  permanent 
or  even  partial  correction  of  the  evil  sought 
to  be  stamped  out  by  the  law  may  be  ac- 
complished is  not  a  question  of  pertinent  dis- 
cussion here.  All  that  is  required  of  us  In 
the  consideration  of  this  appeal  Is  to  ascer- 
tain and  determine,  in  the  first  place,  wheth- 
er the  act  in  question  constitutes  a  valid  ez- 
erdse  of  le^sladve  power,  and,  if  so,  wheth- 
er, in  the  second  place,  the  specific  methods 
employed  for  the  concrete  application  of 
such  power  are  valid  or  otherwise.  The 
general  object  of  the  legislation  Involved  in 
the  said  act  is,  it  is  obvious,  no  different 
from  that  of  certain  penal  statutes  which 
have  been  upon  the  pages  of  our  law  boolui 
for  many  years.  Sections  316  and  316  of  the 
Penal  Code  declare  it  to  be  a  misdemeanor 
for  any  person  to  keep  or  reside  in  a  house 
of  ill  fame  in  this  state,  resorted  to  for  pur- 
poses of  prostitution  or  lewdness,  or  to  keep 
a  disorderly  house,  or  any  house  for  th6  pur* 
pose  of  assignation  or  prostitution.  And  the 
last-named  section  further  places  a  ban 
upon  the  act  of  letting  or  leasing  property  to 
another,  where  the  owner  of  the  pr<^)erty 
knows  that  the  same  Is  to  be  used  for  tbe- 
purpose  of  assignation  or  prostitution,  and 
makes  such  act  a  misdemeanor. 

The  abatement  act  is  only  in  furtherance 


of  the  policy  of  the  state  as  established  by 
the  sections  of  the  Penal  Code  above  advert- 
ed to,  and  differs  in  a  general  sense  frrtm 
those  sections  only  in  that,  unlike  those  se<v 
tlons,  its  design  was  to  establish  a  summary 
method,  through  the  civil  processes  of  the 
law,  for  putting  a  stop  to  the  maintenance  of 
houses  of  ill  fame,  as  that  designation  is 
commonly  understood,  and  other  like  places, 
where  acts  of  lewdness  and  prostitution  are 
habitually  practiced  and  carried'  on  as  a 
business.  The  act.  In  other  words,  represents 
only  the  concrete  application  of  the  state's 
power  of  police,  and,  preferably  to  the  courts 
of  criminal  Jurisdiction,  Invokes  the  aid  of 
the  civil  courts  as  the  most  certain  instru- 
mentality for  the  suppression  of  an  evil 
which  has  been  by  the  liCglslature  deemed  of 
so  pernicious  a  nature,  In  its  effect  upon  so- 
ciety, as  to  have  actuated  that  body  in  de- 
nouncing its  practice  as  a  public  crlma  Ttiat 
It  is  within  the  competence  of  legislative 
authority  to  invest  the  civil  courts  witb  such 
power  or  Jurisdiction  is  an  unquestioned  and 
unquestionable  proposition,  and  in  assigning 
to  the  equity  side  of  our  courts  the  exercise 
of  that  power  the  Legislature  acted  vrith 
manifest  wisdom,  since,  by  reason  of  their 
peculiar  constitution  and  the  nature  of  thdr 
remedial  power,  the  equity  courts  may,  with 
an  alacrity  equal  to  the  efficacy  of  the  opera- 
tion of  their  Judicial  pronouncements,  afford 
the  relief  to  which  the  public  are  entitled 
under  the  act  under  whose  provisions  this 
proceeding  was  initiated  and  its  object  con- 
summated in  the  court  below.  But  the  power 
in  a  court  of  equity  to  abate  nuisances, 
whether  public  or  private,  lias  always  been 
among  the  most  conspicuous  of  the  legal  at- 
tributes of  that  tribunal,  and  the  power  spe- 
cially conferred  upon  It  by  the  act  in  ques- 
tion is  new  or  novel  to  that  forum  In  this 
state  only  in  the  nature  of  the  particular  sub- 
ject to  which  it  Is  thus  authorized  to  be  ap- 
plied. The  remedy  provided  is  as  ancient 
as  chancery  itself,  and  the  fact  that  the  par- 
ticular nuisance,  against  the  maintenance 
or  existence  of  which  the  act  authorizes  equi- 
ty to  apply  the  force  of  its  remedial  power, 
is  itself  a  crime,  and  a  law  remedy  thus  pro- 
vided for  its  extinction  is  no  argummt 
against  the  legality,  or  even  propriety,  of 
placing  it  within  the  cognizance  of  that  Juris- 
diction. Quite  to  the  contrary,  the  fact  that 
the  act  of  maintaining  the  nuisance  is  Itself 
a  crime,  which  would,  if  it  were  not  in  and 
of  itself  already  one,  class  It  as  a  nuisance 
per  se,  furnishes  the  most  forcible  reason  for 
authorizing  the  Interposition  of  equity,  to 
the  end  that  its  suppression  may  speedily 
and  effectually  be  accomplished — a  result 
whidi  experience  has  demonstrated  may  not 
be  expected  from  the  courts  of  criminal  Ju- 
risdiction, whose  proceedings,  more  from  the 
system  itself  than  from  the  course  of  the 
ministers  of  the  law  in  conducting  those  tri- 
bunals, are  too  often  characterized  by  delays 
and  mistrials,  and  whose  Judgments  Invidve 
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only  the  impositioD  of  mere  penalties,  with- 
out as  la  more  frequently  true  than  not,  hav- 
ing the  effect  of  permanently  abating  the 
nuisance  Itself. 

[1]  Tlie  only  qnestlon,  then,  ^at  can  arise 
with  respect  to  such  legislation  as  is  Inrolved 
in  the  act  in  qnestlon,  is  whether  the  con- 
sequences of  the  power  conferred,  when  exer- 
cised and  applied,  are  violative  of  the  con- 
stitutional guaranties  of  the  owners  of  the 
property  affected  by  a  decree  granted  under 
the  act.  We  cannot  say  that  such  is  the 
case.  Indeed,  similar  and  even  identical  leg- 
islation has  beeu  in  other  jurisdictions  pains- 
takingly examined  and  upheld  as  against  the 
very  constitutional  objections  urged  against 
the  statute  in  the  case  at  bar.  So  far  as  we 
are  aware.  Iowa  was  the  first  state  to  adopt 
a  statute  such  as  the  one  before  us.  There 
has  been  cited  here  no  decision  of  the  Su- 
preme Court  of  that  state  in  which  the  act 
has  been  considered.  But  Iowa  has  liquor 
and  cigarette  laws,  whose  general  purpose 
is  precisely,  and  whose  provisions  as  to  for- 
feiture, etc.,  are  substantially,  the  same  as  are 
those  of  the  statute  under  consideration,  and 
they  have  been  sustained  as  a  valid  exercise 
of  the  police  power.  See  Judge  v.  Kribs,  71 
Iowa,  183,  32  N.  W.  324;  TutOe  v.  BunUng, 
147  Iowa,  153.  125  N.  W.  844;  Uodge  v.  Mus- 
catine CJounty,  121  Iowa,  482,  96  N.  W.  968, 
67  L.  R.  A.  624,  104  Am.  St.  Rep.  604;  Id., 
196  U.  S.  276,  25  Sup.  Ct.  237,  49  U  Ed.  477. 

In  the  states  of  Minnesota,  Nehraska,  and 
Washington,  however,  where  precisely  simi- 
lar statutes  exist,  said  statutes  have  been 
considered  by  the  higher  courts  of  those 
states  under  objections  urged  against  their 
validity  for  exactly  the  same  reasons  that 
are  urged  against  the  validity  of  the  statute 
before  us.  In  State  v.  Gilbert,  126  Minn.  95, 
147  N.  W.  953,  the  Supreme  Court  of  Minne- 
sota, reviewing  the  abatement  statute  of 
that  state,  has  this  to  say,  quoting  from  the 
syllabi  of  the  opinion: 

"The  act  is  not  invalid,  as  entailing  unconsti- 
tutional forfeitures  of  estate  upon  conviction 
for  an  offense,  the  Legislature  having  power  to 

Srovide  for  speoific  forfeitures  for  specific  acts, 
icluding  total  destruction,  in  a  proper  case, 
of  property  per  se  innocent;  nor  does  it  author- 
ize summary  forfeitures  and  penalties  without 
BufBdent  notice  and  hearing.  The  act,  in  its 
remedial  details,  as  well  as  in  its  general  pur- 
pose, is  a  proper  exercise  of  the  police  power, 
under  the  test  that  a  police  measure  must  fairly 
tend  to  accomplish  the  purpose  of  its  enactment, 
and  must  not  go  beyond  the  reasonable  demands 
of  the  occasion." 

In  State  T.  Jerome,  80  Wash.  261,  141  Pac. 
753,  the  Supreme  Court  of  Washington  holds 
that  the  abatement  law  of  that  state  Is  a 
valid  exercise  of  the  police  power,  and  that 
the  provisions  therein  contained,  which  are 
similar  to  those  in  our  law,  as  to  forfeitures 
and  procedure  in  no  way  contravene  the 
constitutional  rights  or  guaranties  of  own- 
ers of  the  property  upon  which  the  decree 
authorized  by  the  act  is  intended  to  operate. 
In  State  t.  Fanning,  96  Neb.  123,  147  N.  W. 


215,  the  Supreme  Court  of  Nebraska,  bavlng 
under  consideration  the  abatement  law  of 
that  state,  said,  among  other  things: 

"It  Is  urged  that  the  law  is  unconstitutional 
and  void  for  a  number  of  reasons  assigned, 
among  others  that  it  deprives  a  citizen  of  his 
property  without  trial  by  jury,  and  without  due 
process  of  law,  and  is  a  denial  of  the  equal  pro- 
tection of  the  law.  The  powers  of  a  court  of 
equity  to  abate  nuisances  and  to  deprive  per- 
sons of  property  used  in  the  perpetration  thereof 
have  existed  for  centuries,  and  have  been  exer- 
cised in  this  state  since  its  organization.  Before 
the  enactment  of  the  statute  under  which  these 
proceedings  are  brouRht,  this  power  was  ex- 
erted, in  the  case  of  Siefert  v.  Dillon,  83  Neb. 
322,  119  N.  W.  686  [19  L.  R.  A.  (N.  S.)  1018, 
131  Am.  St.  Rep.  642,  17  Ann.  Cas.  1126],  to 
close  up  a  bawdyhouse  as  a  nuisance,  and  to 
prevent  its  use  for  such  purpose  in  the  future. 
The  provisions  of  the  Bill  of  Rights  with  respect 
to  trial  by  jury  have  no  application  to  remedies 
in  courts  of  equity  existing  at  the  time  of  its 
adoption  (UtUeton  v.  i'^itz,  65  Iowa,  488,  22 
N.  W.  641,  54  Am.  Rep.  19),  and  In  such  cases 
due  process  of  law  is  ooserved  by  using  the  eq- 
uitable remedies  existing  concurrent  with  the 
strictly  legal  one  of  trial  by  jury,  or  those  pro- 
vided by  statute  law  which  afford  notice  and 
an  opportunity  to  defend." 

We  are  satisfied  with  the  conclusion  de- 
clared in  the  above  cases  and  the  reasons 
upon  which  it  is  predicated,  and  both  the 
conclusion  and  the  reasons  therefor  hare 
cogent  and.  Indeed,  direct  application  to  the 
case  here. 

[2]  But  it  is  contended  that  neither  the 
owner  of  a  building  which  has  been  declared 
a  nuisance  under  the  statute,  nor  the  build- 
ing itself,  can  be  bound  by  the  adjudlcattoh. 
unless  such  owner  has  knowledge  that  such 
building  has  been  and  la  being  used  for  pur- 
poses interdicted  by  the  statute,  and  that  it 
Is  not  shown  here  that  the  owners  of  the 
buildings  had  knowledge  of  the  <diaracter  of 
the  illicit  uses  to  which  they  were  being  put. 
The  action  authorized  by  the  statute  is  In 
rem,  or  against  the  property  used  in  the 
malq,tenance  of  the  nuisance,  as  well  as  in 
personam,  or  against  the  person  maintaining 
it,  and  while,  therefore,  the  owner,  having 
no  actual  knowledge  of  the  character  of  the 
business  carried  on  In  his  building,  might 
not  personally  be  bound  for  the  costs,  the 
building  and  furniture  may  nevertheless  be 
proceeded  against  and  subjected  to  the  for- 
feitures prescribed  by  the  statute.  If,  there- 
fore, a  building  or  other  property  is  so  used 
as  to  make  it  a  nuisance  under  the  statute, 
the  nuisance  may  be  abated,  and  the  proper- 
ty, if  personal,  confiscated,  and,  if  real,  sub- 
jected to  the  consequences  of  reasonable  for- 
feitures, notwithstanding  that  the  owner  had 
no  knowledge  that  It  was  used  for  the  un- 
lawful purpose  constituting  the  nuisance. 
Com.  V.  Howe,  13  Gray  (Mass.)  26;  Hodge  v. 
Muscatine  County,  121  Iowa,  482,  96  N.  W. 
968,  67  L.  R.  A.  G24,  104  Am.  St  Rep.  304 ; 
State  V.  Gilbert,  supra;  State  v.  Fanniue 
supra;  Tenement  House  Department  v.  Mc- 
Devitt,  215  N.  Y.  160,  109  N.  E.  88,  Ann.  Cas. 
1917A,  456.  But  it  has  been  held  that  "the 
owner  of  property  is  presumed  to  know  the 
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buslnees  cmtducted  thereon."  Hodge  v.  Mna- 
catlne  County,  supra;  State  r.  Gilbert,  su- 
pra. In  the  Instant  case,  however,  we  are 
Justlfled  in  saying  that  a  fair  and  reasonable 
Inference  arises  from  the  evidence  that  both 
Barblere  and  Moreau  knew  at  all  times  of 
the  immoral  uses  to  whidi  the  condemned 
buildings  were  being  put. 

[3]  It  is  further  contended  that  because, 
in  point  'of  severity,  there  is  a  conflict  be- 
tween the  provisions  of  the  abatement  law 
prescribing  a  penalty  as  for  contempt  for  the 
violation  of  any  injunction  or  order  author- 
ised thereunder  and  section  1218  of  the  Code 
of  OivU  Procedure,  fixing  a  penalty  for  con- 
tempts generally,  the  former  provision  is  In- 
valid, and  it  is  argued  that  said  provision 
is  so  connected  with  the  entire  act  as  that 
the  necessary  effect  of  Its  invalidity  Is  to 
render  the  act  as  a  whole  void  and  nugatory. 
The  contention  Is  obviously  untenable  and 
the  argument  likewise  fallacious.  Assuming, 
for  the  purposes  of  the  argument,  that  the 
section  is  void  for  the  reason  advanced,  it  is 
as  dear  as  any  proposition  may  be  made 
that  the  provision  (section  6)  of  the  abate- 
ment law  relative  to  contempts  is  entirely 
independent  of  and  severable  from  the  other 
parts  of  the  statute,  which  are  clearly  valid, 
and  that  the  valid  parts  are  capable  of  en- 
forcement, so  as  to  effectuate  the  para- 
mount object  of  the  statute,  with  the  section 
thereof  relating  to  contempts  of  the  court's 
adjudications  or  orders  entirely  eliminat- 
ed therefrom.  In  other  words,  section  6  and 
the  other  parts  of  the  statute  are  not  inter- 
dependent, or  the  latter  dependent  for  its  va- 
iidity  upon  the  former;  section  6  merely 
famishing  a  remedy  for  the  more  effectual 
enforcement  of  all  the  terms  of  the  court's 
decree  under  the  law — a  remedy  which,  were 
It  not  specially  provided  by  the  statute  Itaelt, 
would  be  supplied  by  the  very  section  of  the 
Code  of  Civil  Procedure  with  whose  provi- 
sions '  it  is  here  claimed  section  6  of  the 
abatement  law  conflicts. 

But  we  do  not  acquiesce  In  the  view  that 
lection  6  of  the  abatement  law  either  affects 
Dr  is  affected  by  the  Code  section  referred  to. 
We  know  of  no  constitutional  limitation  up- 
au  tilt  right  of  the  Legislature  to  fix  reason- 
able penalties  for  contempts  of  the  Judg- 
ments, decrees,  orders,  or  processes  of  courts 
of  Justice,  and,  in  admeasuring  such  pun- 
ishments, to  assign,  as  It  mat  do  and  has 
done  in  cases  of  public  crime,  to  certain  acts 
of  contempt  a  greater  or  less  penalty  than 
Is  annexed  to  others,  according  to  the  nature 
of  the  contempt  with  respect  to  the  subject- 
matter  of  the  adjudication  violated  and  the 
conseQuences  of  such  violation  to  the  public 
or  to  individual  rights.  If,  however,  the 
•^ect  of  the  conflict  is  to  destroy  the  force 
OP  validity  of  the  one  or  the  other  of  the  two 
provisions,  it  Is  the  section  of  the  Code,  and 
not  that  of  the  abatement  law,  which  Is  thus 
affected,  since  the  latter  Is  the  later  leglsla- 
ttve  exprusion  upon  the  subject. 


The  last  point  to  which  attention  will  itt 
given  is  that  the  evldmce  fails  to  support 
the  conclusion  of  the  trial  court,  as  embodied 
in  its  findings  of  fact,  that  the  building  own- 
ed by  BaiUere  was  used  in  connection  with 
the  building  of  Moreau  for  the  immoral  pur- 
poses described  in  the  complaint.     It  is  not 
considered  necessary  to  present  herein  a  de> 
tailed  statement  of  the  testimony  upon  this 
point,  or  any  extended  synopsis  thereof,  to 
show,  aa  a  careful  examination  of  the  testi- 
mony lias  convinced   us  is  true,  that  this 
point  is  not  well  founded.    It  Is  sufficient  to 
say  that  it  was  clearly  made  to  appear  that 
there  was  a  common  passageway  maintained 
from  the  Barblere  building  to  the  Mort.<au 
building  through  and  by  means  of  which  en- 
trance to  both  buildings  was  habitually  ef- 
fected  by  those   entering  therein   and  that 
said  passageway  was  through  the  saloon  In 
the  Barblere  building,  thence  to  the  apart- 
ments maintained  by  the  Maddalena  woman 
In  the  Moreau  building.    The  fact  is,  as  the 
evidence  shows,  that  the  req>ondent  who  la 
designated  in  the  complaint  as  "Kmestine 
Moreau"  is  the  wife  of  the  respondent  Bar- 
blere, and,  as  seen,  the  testimony  appears  to 
show  that  the  two  buildings,  the  one  owned 
by  Barblere  and  the  other  by  his  wife,  are  so 
connected  together  and  attached  to  each  oth- 
er that  the  two  may  be  used  as  one  building; 
that  Barblere,  as  seen,  conducted  a  saloon  In 
his  building,   while   the   other   building,   as 
conducted  by  Maddalena,  was  used  for  the 
purpose  of  prostitution  and  assignation ;  that 
visitors  to  the  Maddalena  apartments  en- 
tered said  apartments  through  the  entrance 
passing  through  the  saloon.    Moreover,  from 
the  whole  record  and  the  general  situation 
as  presented,  it  is  fairly  inferable  that  the 
entrance   into   the   Maddalena   apartments 
through  the  saloon  was  maintained,  not  alone 
for  the  purpose  of  providing  for  the  visitors 
and  inmates  easy  and  unobserved  access  to 
the  Maddaloia   apartments,  whidi  the  evi- 
dence plainly  enough  shows  were  conducted 
as  a  place  of  prostitution,  but  also  for  the 
purpose  of  readily  furnishing  the  Inmates 
of  and  frequenters  to  the  apartments  with 
liquors  and  wines,  and  of  facilitating  the 
sale  of  those  articles  by  Barblere  to  those 
persons. 

There  is,  in  brie^  testimony  of  numerous 
circumstances  tending  to  establish  the  propo- 
sition that  the  saloon  business  of  Baxblers 
and  the  assignation  apartments  of  Maddalena 
were  used  to  fadlitate  the  business  of  eadi; 
but  we  need  not  take  the  time  and  space  to 
recite  them  herein.  We  are  satisfied  that 
both  buildings  were  used  for  the  Illicit  pur- 
poses denounced  by  the  statute. 

The  record  has  discovered  to  us  no  reasoa 
for  molesting  the  judgment,  and  it  is  ac- 
cordingly affirmed. 

We    concur:    CHIFMAN,    P.    J.;     BUB- 

jmpr,  J. 
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(33  Col.  App.  805) 

BLACK  ▼.  GBTSBR  PBAK  WINE  &  BBAN- 
DY  CX).  (OiT.  1651.) 

(District  Court  of  Appeal,  Third  District.  Cali- 
fornia.    MsLj  31,  1917.) 

Appkai,  and  Ebbob  <8s9l011(l)  —  BKvmw  — 
FiNDiNoa  or  Fact. 
Findings  on  conflicting  evidence  will  not  b« 
disturbed  on  appeaL 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty;  Km  met  Seawall,  Judge. 

Action  by  C.  A.  Black  against  the  Geyser 
Peak  Wine  &  Brandy  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  F.  Cowan,  of  Santa  Rosa,  and  J.  T. 
Ckttfman,  of  Healdsbnrg,  for  appellant  J.  R. 
IJeppo,  of  Santa  Rosa,  for  respondent. 

BURNETT,  J.  The  action  was  brou^t  by 
plaintiff  upon  his  own  demand  and  as  the 
assignee  of  six  assigned  claims  for  the  pur- 
chase price  of  graljes  of  .the  crop  of  1916. 
Plalntiflr  alleged  that  he  and  his  assignors, 
except  one,  sold  their  grapes  to  defendant 
upon  specific  agreements  that  they  were  to 
be  paid  for  at  the  market  price  prevailing 
for  said  season  at  the  place  of  delivery  when 
said  price  became  established,  and  that  this 
market  price  was  in  due  course  established 
at  $16  per  ton  for  black  and  $14  per  ton  for 
white  grapes.  The  one  exception  was  in  the 
Instance  of  the  assignor,  Abshire,  wherein  an 
implied  contract  to  the  same  effect  was  re- 
lied upon.  Defendant  In  its  answer  took  is- 
sue with  this  theory  of  the  contracts  and 
alleged  that  it  bought  all  of  said  grapes  at 
an  agreed  price  of  $12  per  ton  for  the  black 
grapes  and  $10  for  the  white,  and  that  it 
bad  paid  the  amount  agreed  upon,  which 
was  accepted  as  full  payment  by  plaintiff 
and  his  assignors. 

We  cannot  understand  how  the  learned 
counsel  for  appellant  oonld  expect  this  court 
to  Interfere  with  the  Judgment  and  order 
denying  the  motioD  for  a  new  trial.  The 
only  point  made  is  that  the  evidence  is  in- 
Bufflclent  to  support  the  findings  of  the  lower 
court,  and  to  sustain  the  position  of  appel- 
lant an  interesting  and  ingenious  argument 
Is  made.  However,  respondent  in  his  brief 
sets  out  portions  ot  the  transcript  which  dis- 
close unequivocal,  clear  and  direct  testimony 
fully  supporting  and  warranting  every  ma- 
terial finding.  We  have  taken  pains,  by  an 
examination  of  the  record,  to  verify  the  quo- 
tations of  respondent;  and  we  csin  i>erceive 
no  good  reason  for  reproducing  such  testi- 
mony or  for  dwelling  upon  the  well-estab- 
lished rule  that  must  operate  here  for  an 
affirmance  of  the  action  of  the  lower  court. 

The  judgment  and  order  are  affirmed. 

We  concur:    OHIPMAN,  P.  J.;  HAB.T,  J. 


(S3  Cat  App.  SO 
TATUM  V.  IOWA  WATER  C30.  et  aL 
(Civ.  167L) 

(District  (Dourt  of  Appeal,  Third  IMstrict,  Cal- 
ifornia.    June  6,  1917.     Rehearing  Denied 
by  Supreme  Court  Aug.  4,  1917.) 

1.  Limitation  of  Actions  <8=>19(7)— Salb  bt 
Administratoe— Title  of  Pukchaseb. 

C!ode  CJiv.  Proc.  g  1573,  providing  that  no 
action  for  recovery  of  any  estate  sold  by  an 
executor  or  administrator  "under  the  provisions 
of  this  chapter"  can  be  maintained  by  any  one 
claiming  under  decedent,  unless  it  be  commenced 
within  three  years  after  settlement  of  final  ac- 
count, construed  together  with  sections  1356  and 
1561, ,  applies  to  sales  without  notice  by  ad- 
ministrator with  will  annexed,  when  authorized 
by  will. 

2.  LniiTAiTON  OF  Actions  «=»  19(7)— Sale  bt 

ADMINISTRArOE— ReCOVEBY   OF    PbOPEKTT. 

<3ode  Civ.  Proc.  §  1573,  as  to  time  within 
which  action  for  recovery  or  any  estate  sold  by 
an  executor  or  administrator  must  be  brought 
by  one  claiming  under  decedent,  applies  to  sale 
without  notice,  unauthorized  by  will,  whether 
order  confirming  such  sale  be  regarded  as  void 
or  voidable. 

3.  EXEOUTOBS  AND  Adhinistbatobs  €=3l38(9) 
—  SaU:  —  CONFIBMATION  —  C0IJ.ATKBAI,  AT- 
TACK. 

Where  court,  having  Jurisdiction  for  that 
purpose,^  construes  a  will  as  authorizing  a  sale 
without  notice,  order  confirming  such  sale  is  not 
void  for  want  of  jurisdiction,  but  at  most  errone- 
ous, and  title  of  purchaser  at  such  sale  is  good 
as  against  one  claiming  under  decedent 

4.  Husband  and  Wife  «=>276(6)— Communi- 
TT  Pbopebtt— Administbation— Sale. 

Under  Civ.  Code,  §  1402,  entire  community 
property  is  equally  subject  to  the  charges  and 
expenses  of  administering  on  husband's  estate* 
and,  where  will  gives  executor  power  of  sale, 
be  may  sell  all  of  it  to  pay  such  costs. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mahon,  Judge. 

Action  by  J.  W.  Tatum  against  the  Iowa 
Water  Company  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Kaye  &  Siemon  and  B.  F.  Brittan,  all  of 
Bakersfleld,  and  Joseph  T.  Tatum,  of  Loa 
Angeles,  for  appellant.  Melville  P.  Frasler, 
of  Los  Angeles,  for  req;>6ndent8. 


BURNETT,  J.  The  action  is  to  quiet  title. 
The  complaint  Is  in  tbe  usual  form,  and  the 
answer  avers  title  by  virtue  of  an  adminis- 
trator's sale,  and  it  pleads  the  bar  of  section 
1573  of  the  Ck>de  of  ClvU  Procedure.  One 
Ablstaa  8.  Hudson,  at  the  time  of  his  death, 
held  the  title  In  fee  and  was  in  possession  of 
the  land,  and  the  same  was  the  community 
property  of  himself  and  wife.  Rose  E.  Hud- 
son. Decedent  left  a  will,  wherein  be  ap- 
pointed his  wife  and  his  niece,  Mary  F.  Parti, 
executrlces  of  said  wilL  Said  will  was  ad- 
mitted to  probate  by  the  superior' court  of 
Kern  county  on  May  11,  1908,  and  on  said 
day,  by  written  rev\uest  of  said  Rose  R  Hud- 
son, W.  Weyant  was  appointed  administrator 
with  the  will  annexed  of  said  estate,  who 
duly  qualified  as  such,  and  who  continued  to 
act  in  that  capacity  until  his  final  discharge. 


4=»For  other  case*  Bee  ume  topic  and  KST-NUMBBR  In  all  Key-Numbered  Olgett*  and  Indexes 
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on  July  1,  1900.  The  said  will  contained  the 
following  clauses: 

"First.  Subject  to  the  payment  of  my  just 
debts  and  funeral  expenses  and  expenses  of  ad- 
ministration, I  devise  and  bequeath  to  my  be- 
loved wife,  Kose  E.  Hudson,  all  of  the  property, 
both  real  and  personal  of  which  I  die  possessed, 
whether  standing  in  my  name,  or  in  the  name 
or  names  of  any  other  person  or  persons  whom- 
soever, for  the  term  of  her  natural  life,  declar- 
ing it  to  be  my  will  and  wish  that  she  shall 
have  for  her  own  use  and  benefit,  during  her 
Ufe,  not  only  the  income  of  said  property,  but 
also  such  portion,  .or  all  of  the  property  as  may 
be  necessary  for  her  comfortable  maintenance 
and  support 

"Second.  I  authorize  and  empower  my  said 
wife  to  sell  and  disiHMe  of  any  of  the  property 
hereby  bequeathed,  at  such  times  and  in  such 
manner,  and  for  such  price  as  to  her  may 
seem  best,  and  to  reinvest  the  proceeds  of  such 
sale  as  to  her  may  seem  proper.    •    *    • 

"Seventh.  I  constitute  my  beloved  wife,  Bose 
B.  Hudson,  of  Stockton,  California,  and  my 
niece  Mary  F.  Park,  of  Stockton,  California,  the 
executrixes  of  this  my  last  will  and  testament, 
and  direct  that  no  bonds  of  any  kind  shall  be 
required  of  them,  or  either  of  them. 

"Eighth.  I  hereby  authorize  and  empower  my 
said  executrixes  to  sell  any  and  all  of  the  prop- 
erty of  which  I  die  possessed  of  whatever  kind 
and  wherever  situated,  with  or  without  notice, 
and  at  public  or  private  sale,  according  to  their 
best  judgment,  and  without  any  order  from  any 
court  having  jurisdiction  of  my  estate." 

On  June  6, 1908,  Weyant,  as  administrator, 
sold  the  land  Ui  controversy  to  W.  A.  Sage 
for  $2,020.  He  filed  his  return  of  sale  the 
next  day,  the  sale  was  confirmed  by  the  court 
June  16,  1908,  and  the  administrator  was 
directed  to  execute  a  deed  to  the  purchaser. 
The  order  of  confirmation  of  said  sale  con- 
tains this  language: 

"W.  Weyant,  administrator  with  the  will  an- 
nexed of  ike  estate  of  Abisha  S.  Hudson,  de- 
ceased, having  made  to  this  court  and  filed  in 
the  office  of  ue  clerk  his  return  of  sale,  made 
under  the  power  In  will  on  file  herein,  •  *  • 
and  it  duly  appearing  to  the  court  that  author- 
ity is  given  in  the  will  of  said  Abisha  S.  Hud- 
son, deceased,  to  sell  any  and  all  property  of 
said  estate,  of  whatsoever  kind  and  wherever 
situated,  with  or  without  notice,  and  at  public 
or  private  sale,  according  to  the  best  judgment 
of  the  executors  of  said  will,  and  without  any 
order  from  any  court  having  jurisdiction  of 
said  estate,  and  it  appearing  that  the  proceed- 
ings for  the  sale  of  said  real  estate  were  fair, 
that  the  sum  bid  was  not  disproportionate  to 
the  value  of  the  land,  •  ♦  •  that  said  sale 
was  legally  made  and  fairly  conducted,  and  the 
court  l^ing  fully  advised  in  the  premises,  where- 
fore, it  is  by  the  court  ordered,  adjudged,  and 
decreed  that  the  said  sale  be  and  the  same  is 
hereby  confirmed  and  approved,"  etc. 

On  June  17,  1908,  Weyant,  as  administra- 
tor, executed  and  delivered  to  W.  A  Sage  a 
deed  to  said  land  containing  recitals  as  to 
the  sale  and  confirmation,  and  granting,  in 
proper  phrase: 

"All  the  right,  title,  interest,  and  estate  of  the 
said  Abisha  S.  Hudson,  deceased,  at  the  time 
of  bis  death,  and  also  all  the  right,  title,  and 
interest  that  the  said  estate,  by  operation  of  law 
or  otherwise,  may  have  acquired,  other  than,  or 
in  addition  to,  that  of  said  testator  at  the  time 
of  his  death,  in  and  to  all  that  certain  lot,  piece, 
or  parcel  of  land,"  etc. 

On  June  5,  1908,  W,  A.  Sage  and  wife  con- 
veyed said  land  to  the  Iowa  Land  &  Water 


Company,  and,  on  May  1,  1911,  the  said 
company  conveyed  to  the  Iowa  Water  Com- 
pany, reserving  a  right  of  way  over  a  certain 
portion  of  it.  The  final  account  of  Wejrant 
as  administrator  was  settled  October  26, 
1908,  and  the  said  account  shows  the  dl^osl- 
tion  of  the  cash  realized  from  said  sale  as 
follows: 

"Expenses  of  administration,  $600.70;  cash 
paid  Rose  E.  Hudson,  $1,280;  cash  on  hand, 
$119.30." 

On  July  1, 1909,  receipt  of  Rose  EL  Hudson 
for  $118.60,  balance  of  cash  distributed  to 
her,  was  filed.  The  decree  of  distribution  In 
said  estate,  filed  October  26,  1908,  distributed 
to  her  all  the  personal  property  of  said  es- 
tate. Including  the  net  proceeds  of  said  sale, 
but  did  not  purport  to  distribute  to  her  any 
Interest  in  the  land  In  question.  On  June 
26,  1912,  Rose  E.  Hudson  executed  and  de- 
livered to  appellant  a  quitclaim  deed  of  all 
her  Interest  in  said  land.  Subsequent  to  the 
date  of  the  said  conveyance  to  the  Iowa 
I«nd  &  Water  Company  it  bored  wells  on 
the  land  in  question,  and  constructed  a  canal 
leading  therefrom  to  certain  lands  In  Tulare 
county,  which  it  had  purchased  with  said 
land  sold  by  Weyant,  and  it  developed  a 
system  for  the  distribution  of  water.  In  the 
prosecution  of  this  enterprise  it  expended 
many  thousand  dollars  on  the  land  Involved 
herein,  and  it  appeared  that  respondents  have 
been  In  the  actual  possession  of  It  continu- 
ously since  its  purchase  from  W.  A.  Sage. 

Appellant  heard  rumors  that  there  was  a 
fiaw  In  the  title  of  the  Iowa  Water  Company 
to  this  land,  and  he  thereupon  investigated 
the  transaction  of  the  sale  by  said  adminis- 
trator, and  searched  the  records  for  himself, 
and  concluded,  so  it  seems,  that  he  might 
make  some  easy  money.  He  had  actual 
knowledge  of  the  claim  of  title  and  of  the 
possessicm  of  the  water  company,  and  he 
knew  that  respondents  had  expended  large 
sums  of  money  in  improvements.  He  opened 
negotiations  for  the  purchase  of  said  lands 
from  Mrs.  Hudson,  although  he  did  not  com- 
municate directly  with  her,  and  she  never 
indicated  that  she  claimed  ownership  of  any 
interest  In  the  land.  He  made  his  offer 
through  a  trust  company  at  Bakersfleld,  and 
paid  $300  for  a  quitclaim  deed  from  Mrs. 
Hudson,  the  said  land  being  of  the  value  of 
$64,000.  In  a  few  words,  reducing  it  to  its 
essential  elements,  we  have  this  situation: 

Respondents  purchased  the  land  In  good 
faith  for  a  valuable  consideration  at  a  sale 
by  the  administrator  of  the  estate.  This  sale 
was  confirmed  by  the  superior  court.  It 
was  known  to  Mrs.  Hudson,  who  never  ques- 
tioned it,  and  who  accepted  the  net  proceeds 
of  the  transaction.  In  fact.  It  is  fair  to 
say,  she  had  knowledge  of  every  step  in  the 
administration  and  probably  had  Mr.  Weyanc 
appointed  administrator  for  the  purpose  of 
effecting  this  very  sale.  For  more  than  4 
years  after  the  sale,  and  for  3Vi  years  from 
the  date  of  settlement  at  the  administration. 
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she  made  no  complaint;  she  aoqnlesced  In 
everything  that  was  done ;  she  took  no  steps 
towards  asserting  any  right  or  cialm  in  the 
land.  Indeed,  we  are  justified  in  saying  that 
since  the  sale  she  never  has  asserted  any 
claim.  She  did,  indeed,  execute  a  quitclaim 
deed  for  the  paltry  sum  of  $300;  but  this 
was  upon  the  solicitation  of  appellant,  and 
Is  significantly  suggeBttve  of  her  want  of 
confidence  in  any  substantial  basis  for  dls- 
pnting  the  tltle-of  respondents.  On  the  oth- 
er hand,  we  have  appellant  eagerly  listening 
to  some  vague  rumor  that  there  was  a  slip 
somewhere  in  the  legal  steps  leading  to  this 
title,  and  he  quietly  steals  into  the  record- 
er's office,  and,  after  investigation,  concludes 
that  the  court  was  without  jurisdiction  to 
confirm  said  sale,  and  he  therefore  generous- 
ly offers  and  pays  $300  for  the  privilege  of 
depriving  respondents  of  property  worth  $64,- 
000,  which  they  have  paid  for  and  made  val- 
uable by  their  improvements. 

[1]  Assuredly,  there  should  be  some  law — 
and  there  is — to  confirm  a  transaction  un- 
doubtedly just  and  equitable,  and  to  bring 
to  naught  what  is  equally  reprehensible  and 
iniquitous.  Section  1673  of  the  Ck>de  of  CivU 
Procedure  provides: 

"No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  pro- 
Tisions  of  this  chapter,  can  be  maintained  by 
any  heir  or  other  person  claiming  mider  the 
decedent,  onlesa  it  be  commenced  within  three 
years  next  after  the  settlement  of  the  final  ac- 
oonnt  of  the  executor  or  administrator. ' 

As  we  have  seen,  the  action  herein  was  not 
brought  within  said  statutory  period,  and, 
we  may  add,  the  bar  of  the  statute  was 
pleaded  by  respondents  and  found  by  the 
court  There  is  no  merit  in  the  contention 
that,  by  reason  of  the  fact  that  the  sale 
was  without  notice,  it  was  not  "under  the 
provisions  of  tills  chapter."  The  chapter  ap- 
plies to  all  sales  made  by  an  executor  or 
administrator,  whether  notice  is  required, 
or  whether  dispensed  with  by  provisions  of 
the  will.  It  contemplates  "sales  and  con- 
veyances of  property  of  decedents,"  as  shown 
by  the  caption  of  the  chapter.  It  embraces 
all  probate  sales  of  personal  property  and 
real  estate.  Indeed,  there  is  a  special  sec- 
tion. No.  1561,  which  directly  applies  to 
sales  made  without  notice.    It  provides: 

"When  property  is  directed  by  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell 
property,  the  executor  may  sell  any  property  of 
the  estate  without  order  of  the  court,  and  at 
either  public  or  private  sale,  and  with  or  with- 
out notice,  as  the  executor  may  determine ;  but 
the  executor  must  make  return  of  such  sales  as 
in  other  cases.  *  *  *  In  either  case  no  title 
passes  nnless  the  sale  be  confirmed  by  the 
court" 

That  administrators  with  the  will  annexed 
are  placed  in  the  same  category  as  execu- 
tors appears  from  section  1356  of  the  same 
Code.  The  fact  is  that  said  chapter,  embrac- 
ing sections  1510  to  1579,  inclusive,  furnishes 
the  legislative  authority  for  all  sales  of  the 
estates  of  deceased  persons  and  the  proce- 
dure lequlred  to  secure  legal  confirmation 


of  the  title  thereby  transferred,  and  we  can 
see  no  reason  for  holding  that  said  section 
1573  does  not  apply  to  a  sale  made  without 
notice,  as  provided  In  the  wUl. 

[2]  Nor  is  it  sufficient  answer  to  say  that 
the  sale  without  notice  was  unauthorized, 
and  therefore  the  order  of  confirmation  was 
without  jurisdiction  and  void.  Said  section 
1573  applies  to  valid,  void,  and  voidable 
sales.  That  seems  to  be  established  in  this 
state.  The  leading  case  is  Harlan  v.  Peck, 
33  Cal.  615,  91  Am.  Dec.  653,  wherein  it  was 
claimed  that  the  sale  was  void,  for  the  rea- 
son that  Jurisdictional  facts  were  omitted 
from  the  petition  for  sale.  The  section  of 
the  Probate  Act  therein  construed  was  sim- 
ilar to  the  section  of  the  Code  involved  here- 
in, and  the  court  said: 

"The  policy  of  the  statute  is  to  quiet  titles  to 
real  estate  sold  by  order  of  the  probate  courts. 
In  view  of  that  policy  merely,  there  can  be  no 
distinction  between  sales  which  may  be  termed 
void  for  the  want  of  jurisdiction  and  those 
which  are  voidable  only.  Nor  is  there  anything 
in  the  language  of  the  statute  which  creates  such 
a  distinction.  The  claim  that  such  a  distinction 
is  created  by  the  phrase  'under  the  provisions 
of  this  chapter*  cannot  be  sustained.  To  so  hold 
would  be  to  nullify  the  statute,  for  if,  as  sug- 
gested, we  read  the  phrase  as  meaning  'accord- 
ing to  the  provisions  of  this  chapter,'  the  limita- 
tion would  be  confined  *  *  *  to  sales  in  all 
respects  valid,  as  to  which,  for  obvious  reasons, 
there  can  be  no  occasion  for  a  statute  of  limita- 
tions. •  •  •  So  the  defendant  in  every  case 
would  be  compelled  to  allege  and  prove  a  valid 
sale  before  be  could  invoke  the  protection  of 
the  statute;  or,  in  other  words,  be  must  show 
that  he  stands  in  no  need  of  protection  in  order 
to  obtain  protection.  •  •  »  We  think  the 
statute  applies  to  all  sales,  void  as  well  as  void- 
able, made  by  probate  courts,  of  real  estate  be- 
longing to  persons  who  have  died  since  the  pas- 
sage of  the  probate  act" 

This  case  is  followed  in  Ganahl  v.  Sober, 
68  Cal.  95,  8  Pac.  650;  Reed  v.  Ring,  93 
Cal.  96,  28  Paa  851;  Dennis  v.  Bint,  122 
Cal.  39,  54  Pac.  378,  68  Am.  St  Rep.  17; 
Bagley  v.  Bloom,  19  Cal.  App.  255,  125  Pac. 
931.  For  affirmation  of  the  same  doctrine 
we  may  refer  also  to  Mceks  v.  Olpherts,  100 
U.  S.  564,  25  L.  Ed.  735,  Young  v.  Walker, 
26  Kan.  242,  and  O'Keefe  v.  Behrens,  73 
Kan.  469,  85  Pac.  555,  8  L.  R.  A.  (N.  S.)  354, 
9  Ann.  Cas.  867.  In  the  last  of  these  It  is 
said:  . 

"The  state  itself,  as  a  matter  of  public  policy, 
is  interested  in  the  repose  and  stability  of  land 
titles,  in  the  development  and  improvement  of 
landed  property  which  doubtful  tenures  prohibit 
and  in  the  repression  of  vexatious  and  specula- 
tive litigation.  These  considerations  apply  as 
well  to  sales  made  without  notice  as  to  those 
of  which  the  heirs  have  been  legally  informed. 
A  title  which  is  not  infirm  needs  no  statute  of 
limitations  for  its  protection.  If  there  be  no 
defects,  remedial  legislation  is  superfluous; 
•  •  *  Although  length  of  years  may  not  give 
jurisdiction,  or,  in  a  certain  sense,  make  good 
that  which  is  void,  •  •  *  an  act  of  the  Leg- 
islature may,  out  of  consideration  for  the  pub- 
lic welfare,  oblige  interested  persons  to  assert 
their  rights  within  a  limited  time  or  forever  hold 
their  peace." 

Regardless,  then,  of  the  question  whether 
the  legal  title  to  the  land  Is  vested  in  re- 
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spondents,  appellant  la  too  late  to  maintain 
any  claim  to  the  property. 

[3]  Moreover,  it  cannot  be  said  tbat  the 
court  acted  in  excess  of  Its  Jurisdiction  in 
confirming  said  sale.  There  was,  at  most, 
an  erroneous  Judgment,  subject  to  correction 
on  appeal,  but  not  open  to  collateral  at- 
tack. The  court  admittedly  had  Jurisdiction 
to  construe  the  will  of  Hudson  after  it  was 
admitted  to  probate.  The  court  was  apprised 
that  no  notice  of  the  sale  had  been  given. 
It  would,  of  course,  take  Judicial  knowledge 
of  the  law  requiring  notice  in  ordinary  cas- 
es, and  we  must  presume  that  the  will  was 
examined  to  ascertain  if  therein  authority 
waa  delegated  to  the  executor  to  make  a 
sale  without  notice  and  without  an  order  of 
the  court  The  court  found  that  such  pow- 
er was  conferred,  and,  having  in  mind  said 
section  1356,  it  reached  the  conclusion  that 
the  administrator  with  the  will  annexed  had 
like  authority,  at  least  for  the  payment  of 
the  expenses  of  admlnistraftlon,  which  ap- 
peared from  the  return  to  be  the  purpose  of 
the  sala  The  language  of  the  decree  of  con- 
firmation clearly  shows  that  the  court  so 
considered  and  construed  the  provisions  of 
said  will,  and  its -Judgment  of  interpretation 
became  final  and  binding  upon  all  parties 
after  the  time  for  appeal  had  expired. 
Whether  said  Judgment  was  right  or  wrong 
cannot  be  litigated  In  this  proceeding.  Of 
course,  the  rule  is  well  settled,  as  stated  in 
Morrissey  v.  Gray,  162  CaL  638,  124  Pac. 
246,  as  follows: 

"All  intendments  are  in  favor  of  the  validity 
of  judgments  of  courts  of  general  jurisdictipn, 
and  the  jurisdiction  of  such  courts  m  rendering 
a  particular  judgment  is  conclusively  presumed 
to  have  been  acquired,  unless  the  record  itself 
shows  to  the  contrary. 

A  similar  question  was  involved  in  Bag- 
ley  V.  Bloom,  supra,  a  case  ably  and  thor- 
oughly argued  and  carefully  oonsidered,  and 
It  was  determined  that  the  decree  confirming 
the  sale  was  a  final  determination  that  the 
will  authorized  the  sale  without  notice,  and 
that  said  construction  was  no  longer  open 
to  dispute.  In.  Crew  v.  Pratt,  119  Cal.  139, 
51  Pac.  38,  the  validity  of  a  trust  provision 
in  the  will  of  O.  G.  Pratt,  deceased,  was  at- 
tacked, and  the  court  held  that,  in  order 
to  decree  the  distribution  of  tha  estate,  it 
devolved  upon  the  court  to  determine  wheth- 
er or  not  there  was  a  valid  trust  created 
by  the  wUl,  and  having  done  so,  adjudged  It 
to  be  valid: 

"While  its  conclusion  was  erroneous,  and  the 
Judgment  open  to  reversal  on  appeal,  yet,  as  no 
appeal  was  taken  therefrom,  and  as  the  time 
txerefor  has  long  since  expired,  it  is  not  now 
open  to  collateral  attack." 

There  are  many  cases  to  the  same  effect, 
but  It  seems  unnecessaiy  to  multiply  cita- 
tions. If  there  had  been  no  will,  and  the 
court  had  attempted  to  confirm  the  sale  made 
without  notice,  or  upon  insufficient  notice, 
and  the  said  infirmity  appeared  on  the  Judg- 
ment roll,  the  case  would  fall  within  the  line 


of  authorities  cited  by  appellant.  In  that 
event  it  would  affirmatively  ai^iear  that  the 
sale  was_  contrary  to  the  express  provision  at 
the  statute,  and  therefore  invalid.  But  we 
are  not  confronted  with  that  ritnation.  Here- 
in the  record  shows  that  the  court  was  legal- 
ly authorized  to  determine,  and  it  did  deter- 
mine, every  question  incident  to  and  Involved 
in  the  Judgment  of  confirmation,  in  su<^  man- 
ner as  to  protect  said  Judgment  from  any- 
thing other  than  a  direct  attadc  Indeed,  we 
are  satisfied  that  the  action  of  the  court  waa 
not  even  erroneous,  but  that  the  constmctlcm 
placed  upcm  said  will  as  to  the  authority  to ' 
make  the  sale  without  notice  was  endj«ly 
warranted. 

[4]  As  to  the  point  that  no  more  than  one- 
half  the  property  was  sold  in  any  event.  It  ia 
sufficient  to  refer  to  section  1402  of  the  Civil 
Code,  providing  that  the  entire  community 
property  is  equally  subject  to  the  debts  of  the 
husband,  the  family  allowances,  "and  the 
charges  and  exi>enBes  of  administration." 
The  section  was  applied  in  Sharp  t.  Lonpe^ 
120  Cal.  89,  52  Pac.  134,  586,  wherein  the  ex- 
ecutors sold  community  property  to  'pay 
debts.  It  was  held  that  the  Interest  of  the 
surviving  widow  in  the  community  property 
is  that  of  an  heir,  and  that  her  title  thereto 
is  to  be  administered  as  part  of  the  estate  of 
her  husband;  that  the  acts  done  in  the  ad- 
ministration of  the  estate  were  authorized  by 
the  statute,  and  are  binding  upon  all  persons 
interested  in  the  estate.  Upon  a  r^earing 
the  opinion  was  construed  and  limited: 

"As  holding  that  the  husband  can  confer  upon 
bis  executor  testamentary  authority  to  sell  or 
otherwise  dispose  of  the  community  property  for 
the  purpose  of  satisfying  claims  and  demands 
which  by  the  statute  are  made  chargeable  upon 
the  community  property." 

See,  also,  Estate  of  Burdlck,  112  Oal.  387, 
44  Pac.  734;  Estate  of  Moffitt,  153  CaL  359, 
95  Paa  653,  1025,  20  L.  B.  A.  (N.  S.)  207;  Es- 
tate of  Warner,  6  CaL  App.  361,  92  Pafi:  191. 

There  is  no  doubt  here  that  the  sale  was  in- 
tended to  and  did  include  the  whole  fee  and, 
belm;  for  the  costs  of  admlnistratioa,  it  con- 
stituted a  legal  charge  against  the  whole  of 
the  estate. 

Other  meritorious  considerations  urged  by 
respondents  are  that  appellant,  by  reason  of 
the  acceptance  by  Mrs.  Hudson  of  the  pro- 
ceeds of  the  sale  with  knowledge  of  the  trans- 
action, is  estopped  from  denying  the  validity 
of  said  sale;  that.  It  helng  clear  that  the 
will  of  Hudson  dealt  with  all  the  conununlty 
property,  and  Mrs.  Hudson,  having  accepted 
the  benefit  of  said  wUl,  could  not  reject  it 
by  asserting  In  opposition  to  it  her  own  in- 
consistent proprietary  rights,  and  that  appel- 
lant cannot  be  held  to  be  a  purchaser  in  good 
faith  and  for  value ;  that  he  is  a  mere  volun- 
teer, who  bought  a  lawsuit  on  speculation, 
and  is  therefore  entitled  to  scant,  or  no,  con- 
sideration in  a  court  of  Justice.  Tliese  prop- 
ositions are  elaborately  argued,  wlQi  the 
citation  of  numeroua  aotlunrlties;  but  what 
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we  have  already  said  Is,  we  tlilnk,  decisive 
of  tbe  case. 

^me  of  the  flndings  are  attacked  as  not 
Bnpportcd  by  the  evidence.  They  are  prob- 
ably not  essential  to  the  judgment;  Imt,  at 
any  rate.  It  caiinot  be  said  that  they  are  un- 
sapported.  As  to  finding  4,  It  cannot  be  doubt- 
ed that  the  court  did  Inspect  tbe  will  of  said 
Ablsha  S.  Hudson,  deceased,  and  that  from 
said  inspection  it  was  Justified  In  concluding 
that  the  testator  intended  to  and  did  treat  of 
the  whole  of  the  land  without  regard  to  any 
conununlty  interest.  It  is  true,  also,  as  far 
as  the  record  shows,  that  the  decree  of  dis- 
tribution entered  in  said  estate  distributed 
tbe  whole  of  tbe  community  property  of  said 
deceased  to  his  wife.  Rose  E.  Hudson.  It 
cannot  lie  said  that  the  appraisement  was 
only  of  one-half  of  the  property.  It  purports 
to  include  the  whole  interest.  As  to  the  land 
berdn,  the  appraisement  is  as  fellows: 

"Section  35,  T.  25  S.,  E.  23  E.,  640  acres,  @ 
93.50  per  acre,  $2,240.00." 

It  was  equivalent  to  saying  that  the  whole 
section  was  worth  $2,240.  The  appraisers 
stated  that  it  was  community  property,  which 
they  were  called  upon  to  do;  but  it  is  clear 
that  it  was  all  appraised.  Some  of  the  other 
findings,  which  are  Criticized  by  appellant, 
are  rational  conclusions  from  an  inspection 
of  the  Judgment  roll  In  the  said  estate,  and 
it  is  deemed  nnnecessary  to  notioe  them 
specifically. 

We  do  not  find  any  evidence  that  the  Im- 
provements placed  upon  the  land  by  respond- 
ents are  of  the  value  of  $15,000,  as  found  by 
tbe  court;  but  the  particular  amount  is,  of 
course,  unimportant,  since  it  appears  that 
tliey  were  and  are  of  great  value.  Indeed, 
appellant  himself  teiitifled: 

"I  knew  that  defendant  Iowa  Land  &  Water 
Company  had  purchased  the  land  of  Sage ;  that 
they  were  in  jwssession  and  had  expended  large 
■oms  in  improvements." 

Appellant  has  displayed  ability  and  leam- 
lag  wortliy  of  a  better  cause,  and  we  have 
given  due  consideration  to  all  the  points  made 
by  him,  but  we  are  satisfied  with  the  Judg- 
ment and  order  of  the  trial  court,  and  they 
are  therefore  afllrmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


(M  Cal.  App.  10) 

OTCIiOPS  IKON  WORKS  v.  CHIOO  ICE  & 
OOLD  STORAGE  CO.     (Civ.  144a) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    June  2,  1917.     Rehearing  De- 
nied by  Supreme  Court  July  30,  1917.) 

1.  Tbovkb  and  Convebsion  «=>40(3)  —  Evi- 
DKncB — Sditicikncy. 
In  an  action  for  damages  for  the  alleged 
unlawfol  converaioii  by  defendant  corporation 
at  215  galvanized  ice  cans,  evidence  held  suifi- 
dttit  to  sustain  defendant's  contention  that  the 
•aOB  in  question  were  purchased  by  defendant's 
predecessor  from  plaintiff. 


2.  COBPOKAnOKB  «3>387  —  COHTOAOTS  —  A0. 
TnOBIZAIIOR   BT   BOABD   OV   DiBECTOBS. 

It  is  not  necessary,  in  order  to  bind  a  cor- 
poration that  all  acts  done  by  its  officers  or 
agents  shonld  be  specificnUy  authorized  by  the 
board  of  directors  and  sudi  authorization  en- 
tered in  its  books. 

3.  Corporations   <e=>42S(4)   —   Bstoppkl   — 
Transaction  with  Cobpobate  Ojticebs. 

riaintift  corporation  was  estopped  fromi 
repudiating  the  acts  of  its  officers  in  the  trans- 
action here  involved,  since  the  officers  wore  act- 
ing within  the  general  scope  <^  their  power  and 
there  was  no  pretense  of  fraud  on  the  part  of  de- 
fendant 

Api)eal  from  Superior  Court,  Butte  Coun- 
ty;  H.  D.  Gregory,  Judge. 

Action  by  the  Cyclops  Iron  Works,  a  cor- 
poration, against  the  Ghlco  Ice  &  Cold  Stot^ 
age  Company,  a  corporation.  Judgment  for 
defendant!  and  plaintltf  appeals.    Affirmed. 

F.  J.  C&stelhun,  of  San.  Francisco,  for  ap- 
pellant. Guy  R.  Kennedy,  of  Chico,  for  re- 
spondent. 

CHIPMAN,  P.  J.  This  Is  an  action  for 
damages  in  the  sum  of  $967.50  for  the  alleg- 
ed unlawful  conversion  of  215  galvanized  iron 
ioe  cans.  •  Judgment  was  rendered  in  favor 
of  defendant  for  costs,  from  which  plalntiS 
appeals. 

In  1906,  Joseidi  M.  Etlenne,  Victor  Etlenne^ 
Jr.,  and  Paul  Heilmann  formed  a  copartner- 
ship and  commenced  the  business  of  ice  mak- 
ing under  the  name  of  Chico  Ice  &  Cold 
Storage  Company.  Their  plant  was  installed 
at  Chico  by  the  plalntlfT-  corporation,  of 
which  Joseph  M.  Etlenne  and  Victor  Etlenne, 
Jr.,  were,  respectively,  president  and  secre- 
tary, both  being  directors  thereof  and  eadi 
owning  one  share  of  the  capital  stock  of  the 
corporation.  Among  other  articles  shipped 
to  the  copartnership  by  the  appellant  corpo- 
ration were  410  cans,  215  of  whicb  are  ttie 
subject  of  this  action.  The  claim  of  appel- 
lant Is  that  said  cans  belonged  to  it  and  were 
stored  with  the  respondent  corporation,  wliUe 
the  latter  claims  that  they  were  purchased 
by  Its  predecessor,  the  copartnership  above 
mentioned,  along  vrlth  the  other  apparatus 
constituting  the  ice  plant. 

In  December,  1907,  Paul  Heilmann  sold  bis 
Interest  in  the  partnership  to  Victor  Etlenne, 
Jr.,  and  the  defendant  corporation  was  then 
formed,  having  the  same  name  as  the  copart- 
nership which  it  succeeded.  Both  prior  and 
subsequent  to  said  incorporation,  A.  G.  Eames 
was  negotiating  for  the  purchase  from  the 
Etiennes  of  a  half  interest  in  the  ice  plant  at 
Chico,  such  negotiations  being  carried  on 
both  by  correspondence  between  Eames  and 
Victor  BUenne,  Jr.,  and  by  conversations  be- 
tween them.  The  letters  between  the  parties 
reveal  the  fact  that  B>ames  was  desirous,  be- 
fore purchasing  an  interest  in  the  busiaess, 
of  having  something  in  the  nature  of  an  In- 
ventory to  show  Just  what  he  would  acquire 
in  tbe  way  of  machinery  and  appliances. 
Respondent's  position  is  that,  before  the  close 
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of  the  negotiations,  he  became  possessed  of 
such  information,  and  that  the  sale,  when 
consummated,  Included  the  cans  In  dispute. 
Appellant  contends  that  the  evidence  does 
not  support  the  findings  of  the  court  in  this 
respect  In  favor  of  defendant 

Section  1565  of  the  Civil  C!ode  provides: 
"The  consent  of  the  parties  to  a  contract  must 
be:    1.  XVee;   2.  Mutual;   and  3.  Communicat- 
ed by  each  to  the  other" 

— «nd  section  1625  thereof  declares: 

"The  execution  of  a  contract  in  writing 
•  *  *  supersedes  all  the  negotiations  or  stip- 
ulations concemiug  its  matter  wliicfa  preceded  or 
accompanied  the  execution  of  the  instrument." 

Commencing  with  a  letter  from  Victor 
EHlenne,  Jr.,  dated  San  Francisco,  December 
13,  1907,  several  communications  passed  be- 
tween the  parties  and  some  conversations 
were  held  by  thetn.  The  letters  written  by 
Mr.  Etlenne  were  on  the  letter  bead  of  the 
Cyclops  Iron  Works,  although  In  one  Instance 
those  words  were  erased.  There  was  evi- 
dence Introduced  by  plalntlfT  tending  to  show 
that.  In  conversations  preceding  the  entering 
Into  of  the  contract,  Victor  Etlenne  stated  to 
Ekmes  that  the  cans  in  question  were  not  to 
be  Included  In  the  property  sold.  Mr.  Blames 
testified  that  he  replied  to  this  statement 
that  the  cans  most  be  Included.  Appellant 
also  complains  of  the  Introduction  in  evi- 
dence by  defendant  of  an  Inventory  contain- 
ing the  item  "426  ice  cans,"  claiming  that  it 
was  never  brought  to  the  notice  of  plaintiff 
or  Victor  Etlenne. 

Under  the  section  of  the  Civil  Code  last 
above  quoted,  we  hold  that  all  prior  com- 
munications and  conversations  were  merged 
in  the  contract  finally  entered  into,  and  pro- 
ceed to  quote  from  the  letters  the  portions 
thereof  which,  in  onr  opinion,  constitute  said 
contract  and  are  the  matters  upon  which  the 
minds  of  the  parties  met 

On  January  2,  1908,  Victor  Etienne,  Jr., 
wrote  to  Mr.  Eames  a  letter  containing  this 
statement: 

'To  sliow  yon  tliat  we  are  not  hidebound  when 
negotiating  a  deal  of  this  Icind,  myself  and 
brother  are  vrilUng  to  put  this  plant  in  at  $15.- 
500.00." 

To  this  letter  Mr.  Eames,  on  January  3d, 
replied  as  follows: 

"I  note  that  you  are  willing  to  put  the  Chico 
plant  in  at  a  fiat  valuation  of  $15,500.00.  Even 
tiiis  figure  I  consider  excessive,  but  I  am  willing 
to  accept  same  if  I  am  assured  that  this  amount 
covers  all  of  the  supplies  furnished  the  Chico 
Ice  &  Cold  Storage  Co.  by  the  Cyclops  Iron 
Works  and  now  in  the  possession  of  the  former 
concern.  There  are  to  be  no  future  bills  ren- 
dered the  Chico  Ice  &  Cold  Storage  Co.  for 
electrical  supplies  or  extras  of  any  description." 

On  the  following  day,  Mr.  Etienne  wrote: 
"All  the  bills  to  he  rendered  by  the  Cyclops 
Iron  Worlcs  to  the  Chico  Ice  &  Cold  Storage  Co. 
are  now  in  possession  of  Mr.  Heilmann,  the  only 
bill  for  extras  is  for  electrical  machinery,  etc., 
the  invoice  of  wliich  Mr.  Heilmann  has  and 
amounts  to  $837.52.  This  makes  a  total  of 
116,337.62  to  whidi  must  be  added  all  of  the 
Items  as  per  Mr.  Heilmann's  books." 


On  January  5tfa,  Mr.  Eames  wrote,  in  reply 
to  the  last  letter,  demurring  to  the  items 
above  quoted  and  stated: 

"The  bill  of  115,500.00  was  io  indode  aU  the 
machinery  and  supplies  of  every  description  fur- 
nished the  Chico  Ice  &  Cold  Storage  Co.  by  the 
Cyclops  Iron  Works  or  yourself,  whether  rfee- 
trical  or  otherwise." 

Mr.  Eitlenne,  on  January  8th,  wrote  as  fol- 
lows: 

"I  will  accept  on  behalf  of  myself  and  brother, 
as  a  basis  of  closing  up  the  negotiations  between 
us,  your  letter  of  the  5th,  which  is  as  follows: 
IbL  That  we  are  to  be  allowed  |154!0a0O  for  all 
the  machinery  and  exti-as,  including  the  elec- 
trical machinery  furnished  by  the  Cyclops  Iron 
Works  up  to  date." 

On  the  following  day,  January  9th,  Mr. 
Blames  wrote: 

"I  have  your  favor  of  the  8th  inst.  and  am 
pleased  to  note  that  we  are  at  Inst  agreed  irpoo 
the  sum  whi<^  the  Cyclops  Iron  Works  is  to  re- 
ceive for  the  machinery  and  supplies  furnished 
the  Chico  Ice  &  Cold  Storage  Co. ' 

A  one  half  interest  in  the  property  was  ac- 
quired by  Eames  In  January,  and  the  remain- 
ing half  in  March,  1908.  Between  those 
dates  Eames  and  the  Etlennes  were  equally 
interested  in  the  operation  of  the  plant  and 
during  that  time  no  demand  was  made  on 
Eames  or  the  company  for  the  possession  of 
the  cans  or  for  their  value.  The  complaint 
was  filed  October  9.  1908. 

[1  ]  It  seems  unnecessary  to  set  forth  in  de- 
tail the  testimony  in  the  case.  The  letters 
al)ove  quoted  are  sufficient  to  support  the 
finding  of  the  court  that  Eames  purchased 
all  "electrical  supplies  and  extras  of  every 
description."  There  was  testimony  given  by 
H.  A.  Eames,  who,  from  and  after  February 
11,  1908,  was  superintendent  of  respondent's 
plant,  that  205  cans  were  actually  used  in 
the  manufacture  of  ice — "195  in  the  machine 
and  taa  extra";  that  when  he  took  charge 
there  were  about  40  old  cans  that  had  been 
discarded,  and  that  160  more  had  been  dis- 
carded in  the  three  years  following ;  that  an 
attempt  to  solder  leaky  cans  was  unsuccess- 
ful. A.  G.  Eames  also  testified  as  to  leaky 
and  discarded  cans.  The  court  was  Justified 
in  finding  that  the  215  cans  in  question  were 
sold  to  defendant,  and  that  a  number  of 
them  had  been  used  by  it  twth  before  and  aft- 
er the  transfer  of  the  plant  by  the  Etiennes. 

Ai^ellant  contends  that  there  was  no  evi- 
dence that  Victor  Etienne,  Jr.,  "was  con- 
ducting the  negotiations  for  the  Cyclops  Iron 
Works,  nor  that  the  Cyclops  Iron  Works  had 
held  him  out  as  an  officer."  We  think  this 
contention  cannot  be  sustained. 

The  correspondence  above  quoted  shows 
that  Eames  was  endeavoring,  in  case  he  made 
the  purchase,  to  secure  assurances  that  the 
Cyclops  Iron  Works  would  have  no  claim 
of  any  character  upon  the  "machinery  and 
supplies  of  every  description."  Mr.  Etienne 
refers  to  "all  the  bills  to  be  rendered  by  the 
Cyclops  Iron  Works,"  etc.  In  another  of  his 
letters,  dated  December  28,  1907,  thia  sen- 
tence appears: 
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"I  can  farther  state  tbat  the  books  show  the 
tnie  ralne  of  the  plant,  as  we  have  diarged  for 
our  plants  to  all  of  our  patrons  and  under  no 
consideration  could  I  accept  the  passing  on  of 
an  outsider  of  the  work  turned  out  by  the  Qr- 
dops  Iron  Worits." 

[2]  It  Is  not  necessary,  In  order  to  bind  a 
corporation,  that  all  acts  done  by  Its  offi- 
cers or  agents  should  be  specifically  autbor- 
Ized  by  the  boord  of  directors  and  sucb 
authorization  be  entered  in  Us  books.  In 
10  Cyc.  MO,  referring  to  Minor  et  al.  v.  Me- 
clmnics'  Bank  of  Alexandria,  1  Fet.  46,  7  L. 
Ed.  47,  It  is  declared: 

"The  officers  of  a  business  corporation  are  to 
be  considered  as  having  the  authority  to  act  in 
accordance  with  the  genetal  nsage,  practice,  and 
course  of  the  business  in  which  such  corjioration 
is  engaged,  and  consequently  that  their  acts, 
within  the  scope  of  sucb  usage,  practice,  and 
course  of  buMness,  will  in  general  bind  the  cor- 
poration in  favor  of  persons  having  no  knowl- 
edge of  limitations  of  their  authority  or  who  are 
not  in  possession  of  facts  attaching  such  limi- 
tations, such  as  ought  to  put  prudent  men  upon 
inqolry." 

In  Plxley  y.  W.  P.  R.  R.  Co.,  33  CaL  183, 
91  Am.  Dec.  623,  a  syllabus  reads: 

"The  same  presumptions  are  applicable  to  oor^ 
porations  as  to  private  persons;  hence,  though 
the  records  of  the  defendant  may  have  been 
an  entire  blank  as  to  ony  corporate  action  of 
the  board  of  directors,  •  •  •  it  does  not  fol- 
low that  the  board  did  not  pass  a  vote  authoriz- 
ing the  president  to  make  the  contract;  for  a 
▼ote  of  the  board  of  directors  may  be  presumed 
from  its  acts,  though  there  is  no  proof  of  sudi 
vote  on  tlie  corporate  record." 

In  Crowley  v.  Genesee  Mln.  Co.,  65  Cal.  273, 
276,  it  is  said  that  the  authority  of  the 
agent  to  contract  "may  be  conferred  by  the 
corporation  at  a  regular  meeting  of  the  di- 
rectors, or  by  their  separate  assent,  or  by 
any  other  mode  of  their  doing  such  acts." 
The  opinion  then  quotes  the  following  from 
Bank  of  Mlddlebury  v.  Rutland  B.  B.  Co.,  80 
Vt  159: 

"If  this  were  not  so,  •  •  •  It  would  lead 
to  very  great  injustice,  for  it  is  notorious  that 
the  transaction  of  the  ordinary  business  ot  rail- 
ways, bankSj  and  similar  corporatioas  in  this 
country  is  without  any  formal  meetings  or  votes 
of  the  board.  Bence  there  follows  a  necessity  of 
giving  effect  to  the  acts  of  such  corporations, 
according  to  the  mode  in  which  the^  choose  to 
allow  them  to  be  transacted.  If  this  were  not 
done,  it  would  become  impoesible  to  dispose  of 
such  contracts  with  any  hope  of  reaching  the 
truth  and  justice  of  the  rights  and  duties  of  the 
several  parties  involved.  •  •  •  Thig  jg  mere- 
ly holdini;  corporations  to  such  ruloa  of  action 
as  they  sec  fit  to  adopt  for  their  own  guidance 
and  the  transaction  of  their  business." 

In  view  of  the  statements  contained  in  the 
various  letters  above  referred  to,  consider- 
ing the  fact  that  those  written  by  Victor 
Etlenne,  Jr.,  were  on  the  letter  head  of  the 
Cyclops  Iron  Works,  and  that  he  used  there- 
in first  and  third  person  pronouns,  refer- 
ring, respectively,  to  himself  and  the  plain- 
tiff corporation;  that  he  testified  that  he 
was  "actively  engaged  in  the  management 
of  the  plaintiff  corporation" — the  trial  court 
was  not  without  substantial  grounds  for  Its 


conclusion,  tbat  Eames  beUered  that  said 
Etlennes  "were  acting  for  and  on  behalf 
of  the  Cyclops  Iron  Works,  and  that  the  Cy- 
clops Iron  Works  was  the  real  owner  of  the 
stock  of  said  Chlco  Ice  &  Cold  Storage  Com- 
pany." 

[3]  However  this  may  be,  we  are  quite 
convinced  from  all  the  evidence  in  the  case 
that  plaintiff  Is  estopped  from  repudiating 
the  acts  of  its  ofiicers  in  the  transaction  here 
Involved,  since  they  were  acting  within  the 
general  scope  of  their  power,  and  since  there 
is  no  pretense  of  fraud  on  the  part  of  the 
defendant    10  Cyc.  1067. 

"Corporations  are  held  to  a  careful  adherence 
to  truth  in  their  dealings  with  mankind  and  can- 
not by  representations  or  silence  involve  others 
in  onerous  engagements  and  then  defeat  the  just 
expectations  which  their  conduct  has  superin- 
duced."   10  Cyc.  1065. 

The  judgment  Is  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


(34  Cal.  App.  41) 
STAPP  v.  MADERA  CANAL  &  IRRIGA- 
TION CO.    (Civ.  1646.) 

(District  Court  of  Appeal,  Third  District,  Call- 

fomia.    June  6,  1917.    Rehearing  Denied 

by  Supreme  Court  Aug.  4,  1917.) 

1.  Assignments  «=>73  —  Cosstrttctior  — 

Cl>AIM8  TEANBFEBBEO. 

An  assignment  of  claims  for  damages  caused 
by  flood  waters  from  a  dam  and  ditches  of  an 
irrigation  company,  caused  on  or  about  a  speci- 
fied date  to  the  property  of  the  assignors,  au- 
thorized the  assignee  to  recover  for  damages  to 
the  property  of  the  assignors  from  the  negligence 
of  die  company  in  the  construction,  operation, 
or  maintenance  of  the  headgate  to  its  main 
ditch,  as  it  was  not  necessary,  in  order  to  pass 
title  to  the  claim  by  assignment,  to  state  or  de- 
scribe the  particular  act  of  omission  causing  the 
flood  waters  to  leave  their  course. 

2.  Assignments  «=324(1)  —  CumtB  Assign- 

ABLE— DaUAOES  TO  PrOPEBTY. 

Under  Civ.  Code,  S  954,  providhig  that  a 
thing  in  action  arising  oat  of  the  violation  of  a 
right  of  property,  or  out  of  an  obligation,  may 
be  transferred  by  the  owner,  a  claim  fOr  dam- 
ages to  real  property  may  be  assigned,  without 
assigning  or  transferring  the  tide  toy  or  posaee- 
sion  of,  the  property  damaged. 

3.  Waters  and  Water  CotmsES  «=>263— Ib- 
BioATioN    Ststems— Overflows — BviDEfoE. 

In  an  action  for  damages  to  property  flooded 
by  waters  from  an  irrigation  system,  evidence 
held  sufficient  to  sustain  the  findings  that  the 
irrigation  dam  was  so  constructed  that  the  Sash 
or  retaining  boards  could  not  be  approached  and 
removed  during  floods,  and  were  not  removed  at 
the  time  of  the  particular  flood,  that  the  head- 
gate  in  the  main  ditch  was  improperly  and  care- 
lessly maintained,  in  that  its  timbers  and  foun- 
dations were  permitted  to  deteriorate  and  rot, 
that  as  a  proximate  consequence  it  could  not 
withstand  the  pressure  of  the  water  impounded 
by  the  dam,  and  broke  away,  permitting  great- 
er quantities  of  water  to  flow  into  the  irriga- 
tion ditches  than  they  would  carry,  and  that 
they  overflowed,  injuring  the  land  and  personal 
property  of  plaintiff  and  his  assignors. 

4.  Watebs  and  Water  Courses  e=3262— Ib- 
BiGATiox  Systems— Care  Uequired. 

The  deRree  of  care  required  to  be  exercised 
to  prevent  injury  to  person  or  property  varies 
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under   different    drctuostances,    and   one   con 

Btructing  a  dam  to  impound  waters  for  an  irri- 
satinn  syetem  is  bound  to  guard  against  freshets, 
if  the  stream  is  occasionally  subject  to  great 
freshets,  and  in  so  doing  to  exercise  the  care 
which  a  discreet  person  would  ose  if  the  whole 
risk  were  his  own. 
6.  Nkouokrcx  «=>136(9)— Questions  aw  Law 
OB  Fact. 
Negligence  is  a  question  of  fact  for  the 
lury,  though  there  is  no  conflict  in  the  evidence, 
f  different  conclusions  can  b«  rationally  drawn 
from  the  evidence. 

6.  'Watebs  and  Water  Coubses  €=»262— Ib-. 
BioATioN   Systems— OvBEJXows—CoNTEiBU- 

TORT  NeOLIOBNCE. 

Persons  whose  property  was  overflowed  by 
flood  waters  from  an  irrigation  ditch  were  not 
guilty  of  contributory  negligence  in  building 
dwellings  in  the  old  bed  of  a  natural  waterway, 
where  for  more  than  50  years  no  water  had 
flowed  therein,  and  that  portion  of  the  stream 
bad  apparently  passed  entirely  out  of  existence, 
with  no  indications  justifying  or  supporting  the 
assumption  that  the  stream  would  resume  flow- 
ing therein. 

7.  Watebs  and  Water  Courses  €=>262— Ir- 
BiOATioN    Systems; — Ovebsxows— Contbibu- 

TOBY  NEQLiaENCE. 

It  was  not  contributory  negligence  for  plain- 
tiff and  his  assignors  to  erect  and  maintain 
dwelling  houses  near  and  in  line  with  an  irriga- 
tion canal,  knowing  the  dangers  of  overflow  nat- 
urally attending  the  maintenance  of  such  canaL 

8.  Waters  and  Water  Courses  «=>263— Ib- 
BiGATioN  Systeus— Overflows— Questions 
for  Jury. 

Where  plaintiff,  whose  property  was  over- 
flowed by  flood  waters  from  an  irrigation  system, 
was  awakened  at  midnight  by  a  telephone  call 
from  a  neighbor  telling  him  of  the  breaking, 
and  on  going  to  his  bam  found  from  four  to 
five  inches  of  water,  be  was  not  negligent  as  a 
matter  of  law  in  failing  to  immediately  remove 
Ma  personal  property  to  a  place  of  safety,  in- 
Bteaa  of  going  to  the  homes  of  his  neighbors  to 
warn  them  of  the  flood,  as  a  party  placed  in  a 
position  of  peril  by  the  negligent  act  of  another, 
without  sufficient  time  to  consider  all  the  cir^ 
cumstances,  is  excusable  for  omitting  some  pre- 
cautions, or  making  an  unwise  choice,  although, 
if  his  mind  bad  been  dear,  he  ought  to  have  done 
otherwise. 

9.  Landlord  and  Tenant  Q=9l42(l)  —  Inju- 

BIEg  TO   PBOFXBTY  —  RiOBT   OF  AOTION    BT 

Tenant. 
A  person  iji  possession  of  premises  owned  by 
his  mother-in-law,  under  a  contract  that  he 
might  use  the  premises  in  consideration  of  keep- 
ing them  in  repair,  was  entitled  to  recover  for 
injuries  to  the  premises,  which  were  capable  of 
being  repaired,  and  ought  to  be  repaired  for  the 
proper  maintenance  and  enjoyment  of  the  prem- 
ises. 

10.  Landlobd  and  Tenant  «=>23— Vauditt 
or  Pabol  Lease. 

The  contract  with  the  mother-in-law,  though 
not  in  writing,  was  a  valid  lease  for  at  least  one 
year. 

11.  Landlord  and  Tenant  «=»142(6)— Inju- 
ries TO  Property  by  Third  Pbbsons— De- 
fenses. 

It  is  no  legal  defense  for  a  third  person,  who 
has  injured  a  leasehold,  that  the  lease  is  invalid, 
becanse  not  in  writing. 

Appeal  from  Superior  Court,  Madera  Coun- 
ty;   W.  M.  Conley,  Judge. 

Action  by  J.  J.  Stapp  against  the  Madera 
Canal  &  Irrigation  Company.  Judguient  for 
plaintiff,  and  defendant  appeals.     Affirmed. 


Robert  L.  Hargrove;,  of  Mad«a,  for  ap- 
pellant. Sberwood  Green,  of  Madera,  for  re- 
spondent. 

HART,  J.  This  la  an  action  for  damages 
to  real  and  per8<mal  property  of  plabitUT  and 
his  assignors,  eight  in  number.  Since!  1S72, 
defendant  and  Its  predecessors  and  grantors 
have  appropriated  and  diverted  the  waters 
of  the  Fresno  river  and  have  (qierated  an 
irrigation  system;  its  intake)  being  situated 
in  said  river  at  a  point  about  two  miles 
northeast  of  the  dty  of  Madera.  The  court 
found: 

"(1)  That  the  defendant's  dam  across  the 
Fresno  river  was  so  constructed  that  the  flaab 
or  retaining  boards  could  not  be  approached  dur- 
ing floods  and  removed  to  relieve  pressure;  that 
defendant  did  not  remove  at  this  time,  or  pre- 
vious thereto,  or  during  the  flood  of  Jannai7, 
1914,  the  flash  or  retaining  boards  of  the  said 
dam,  but  permitted  them  to  remain  in  place,  re- 
straining the  said  flood  water  of  said  river  and 
raising  the  same  to  a  great  height,  whereby  great 
pressure  was  exerted  on  the  headgate  of  the  ditcJi 
leading  out  above  tlie  said  dam. 

"(2)  That  the  Fresno  river  is  a  torrential  or 
floo<l  stream. 

"(3)  That  the  month  of  January  ia  a  time  of 
year  when  floods  might  be  expected. 

"(4)  That  the  headgate  in  the  main  ditch  was 

firoperly  constructed,  but  was  improperly,  care- 
essly,  and  negligently  maintained  by  the  de- 
fendant in  this:  That  the  timbers  of  wbidi 
said  headgate  was  constructed  and  braced,  and 
the  foundations  thereof,  were  permitted  to  de- 
teriorate and  rot,  and  were  allowed  to  weaken, 
and  as  a  direct,  natural,  and  proximate  conse- 
quence the  said  gate  could  not  and  was  unable  to 
and  did  not  withstand  the  pressure  placed  there- 
on by  the  water  impounded  by  the  defendant's 
dam  across  the  Fresno  river,  whereby  the  said 
gate  broke  away  on  or  about  January  26.  1914, 
and  permitted  greater  quantities  of  water  to 
flow  into  the  said  ditches  of  the  defendant  than 
the  said  ditches  would  carry,  and  that  said  ditdi- 
es  overflowed,  and  flowed  in  and  on  the  Isolds 
and  personal  property  of  the  plaintiif  and  his 
assignors  herein. 

"(5)  That  at  the  time  of  said  break  in  said 
headgate  and  the  said  overflow  J.  3.  Stapp  waa 
under  a  contract  whereby  he  had  the  nse  of  No, 
236  Vineyard  avenue  in  the  city  of  Madera 
Cal.,  for  keeping  it  in  repair;  that  the  damage 
done  to  the  aforedescribed  real  property  by  the 
said  flood  water  coming  from  the  said  ditdies  of 
the  defendant  onto  said  property  and  the  dam- 
age done  to  the  personal  property  situate  there- 
on waa  as  follows: 

Real  property %  62.60 

Personal  property: 

Hay 130.00 

Barley    6.45 

Wood    8.00 

Sewing  machine 6.00 

Picture   7.50 

Books   86.00 

W.  O.  W.  suit 17.00 

Clothing 20.00      129.ffiS 


1192.45." 


The  damage  suffered  by  each  of  the  as- 
signors of  the  plaintiff  is  then  set  out  in  sim- 
ilar form,  and  It  is  found  ttAt  their  dalms 
for  damages  were  assigned  to  plaintiff  before 
the  commencement  of  the  action.  It  is  then 
found  that  said  damage  was  not  the  result 


>For  other  cases  •••  sam*  toDlo  aad  KST-NUlfB£K  in  all  K«7-Nttmb«r«d  Dlcwt*  >nd  IndezM 


Digitized  by 


Qoo^^ 


Cal.) 


STAFF  T.  MADERA  CANAL.  4  IRRIGATION  CO. 


825 


of  extraordinary  and  unprecedented  storms, 
nor  the  result  of  contributory  negUgesnce  by 
plaintiff  or  his  assignors,  "but  resulted  sole- 
ly from  the  ncfgllgence  of  the  defendant  In 
the  maintenance  of  defendant's  headgatti 
across  Its  main  canal. 

"(10)  That  at  one  time  the  land  whereon  the 
plaintiff  and  all  the  assignors  of  plaintiff  (ex- 
cepting Charles  W.  Kolb,  B.  Klecltner,  and  J, 
N.  Kast)  reside  was  a  river  bed  of  the  Fresno 
river,  but  that  no  water  has  flowed  from  the 
river  therein  for  a  period  of  more  than  50  years 
until  the  time  of  the  break,  •  •  •  and  plain- 
tiff and  his  assignors  were  not  negligent  in 
building  in  said  slough. 

"(11)  That  none  of  the  waters  flowing  from 
the  Fresno  river  into  the  said  former  river  bed 
or  slough  caused  any  of  the  damage,  •  •  * 
but  that  all  of  said  damage  was  caused  by  water 
from  the  defendant's  canals." 

The  Judgment  was  In  favor  of  the  plaintiff 
for  the  sum  of  $913.90  and  costs,  and  the 
appeal  by  defendant  la  from  the  judgment. 

[1]  We  will  first  notice  appellant's  fifth 
point,  which  is: 

"That  the  assignment  to  plaintiff,  for  collec- 
tion, of  the  claims  of  damages  of  said  assignors 
against  defendant  for  damages,  •  •  •  relates 
wholly  to  the  flood  waters  from  its  dam, 
•  *  •  and  does  not  include  or  cover  any 
damages  done  by  reason  of  any  negligence  of  de- 
fendant in  the  construction,  operation,  or  main- 
tenance of  said  headgate.  'That  said  assignment 
was  not  coupled  with  any  interest  in  the  prop- 
erty damages,  and  is  insufficient  and  invalid." 

The!  assignment  reads  as  follows: 
"This  agreement,  made  this  11th  day  of  Janu- 
ary, 1915,  witnesseth  that  the  undersigned  par- 
ties hereby  assign  to  J.  J.  Stapp  all  their  claim 
against  the  Madera  Canal  &  Irrigation  Com- 
pany arising  out  of  the  damage  caused  by  flood 
waters  from  the  dam  and  ditches  of  the  said 
company,  caused  on  or  about  the  26th  day  of 
January,  1914,  to  either  real  or  personal  proper- 
ty of  the  said  undersigned  assignors,  respective- 
ly ;  said  assignment  being  made  for  the  purpose 
of  collection  of  the  said  claims,  and  mcludes 
full  power  to  bring  any  legal  action  necessary, 
to  prosecute  the  same  in  the  name  of  the  as- 
signee, and  to  take  any  steps  whatsoever  which 
may  be  necessary  for  the  collection  and  enforce- 
ment of  the  said  claims."  Signed  by  plaintiff 
and  dght  others; 

There  is  absolutely  no  merit  to  this  point. 
The  assignors  laid  claim  for  damages  aris- 
ing at  a  particular  time  and  directly  from 
a  particular  cause — that  Is^  from  the  flood 
waters  flowing  from  the  dam  and  the  ditch 
of  the  defendant.  It  was  not  necessary.  In 
order  to  pass  title  to  such  claim  by  assign- 
ment, to  state  or  describe  la  the  assignment 
the  particular  act  of  omission  causing  the 
flood  waters  from  the  dam  and  the  ditch  to 
leave  their  course  and  so  flood  and  damage 
the  property  of  the  assignors.  This  proposi- 
tion Is  no  different  from  a  case  where  a 
merchant  should  assign  to  B.  a  claim  against 
C.  arising  from  a  sale  by  the  merchant  to  O. 
of  a  bill  of  merchandise.  To  make  the  as- 
signment good  In  law.  It  would  not  be  neces- 
sary that  the  assignment  should  contain  an 
Itemized  or  detailed  statement  showing  the 
specific  kinds  of  merchandise  which  made  up 
the  account  from  which  the  assigned  claim 
arose.    If  the  validity  of  tlie  assignment  rest- 


ed upon  a  showing  therein  of  how  the  dalm 
came  into  existence,  the  mere  general  state- 
ment that  It  was  for  merchandise  would  ob- 
viously be  snfflclent.  So  here.  It  was  suffi- 
cient to  show,  as  the  assignment  here  does 
show,  that  the  claim  arose  out  of  damage 
which  was  directly  caused  by  the  negligence 
of  the  defendant ;  but,  as  stated.  It  .was  not 
necessary,  as  Is  true  In  pleadings,  to  describe 
In  the  document  transferring  the  claim  how. 
or  In  what  particular  with  reference  to  the 
maintenance  of  the  dam  end  ditch  such  neg- 
ligence occulted,  or.  In  other  words,  what 
particular  part  of  the  dam  or  ditch  was  so 
negligently  maintained  or  attended  to -as  to 
have  produced  the  damage  complained  of. 

[2]  The  objection  to  the  assignment  sec- 
ondly stated,  viz.,  that  claims  for  damages  to 
real  property  cannot  be  assigned  without 
also  assigning  or  transferring  with  the  dalm 
the  title  to  or  the  possession  of  the  property 
damaged,  is  also  untenable.  Section  954  of 
the  ClvU  Code  provides: 

"A  thing  in  action,  arising  out  of  the  violation 
of  a  right  of  property,  or  out  of  an  obligation, 
may  be  tranaerred  by  the  owner.  Upon  the 
death  of  the  owner  it  passes  to  his  personal  rep- 
resentatives, except  Where,  in  the  cases  provided 
in  the  Code  of  Civil  Procedure,  it  passes  to  his 
devisees  or  successor  iu  office." 

The  above  section,  as  Is  manifest,  effected  a 
Change  In  the  common-law  rule  of  l^e  non- 
assignability of  choses  In  action  based  upon 
damages  arising  out  of  torts,  and  the  rule  In 
this  state  and  in  other  states  now  appears  to 
be  that  such  claims  may  be  assigned,  without 
at  the  same  time  assigning  an  Interest  in  the 
property  damaged.  Indeed,  the  Code  section 
cannot  with  reason  be  construed  to  have  any 
other  meaning.  It  clearly  provides  that  two 
distinct  classes  of  claims  may  be  transferred 
— ^the  one  arising  out  of  the  violation  of  a 
right  of  property,  which  Is  this  case,  and 
the  other  arising  out  of  an  obligation  or  a 
contract.  The  cases  have  so  construed  the 
language  of  said  section.  See  Mitchell  r. 
Taylor,  27  Or.  377,  41  Pac.  119 ;  Erlckson  v. 
Brookings  County,  3  S.  D.  434,  53  N.  W.  857, 
18  L.  R.  A.  347 ;  Norfolk  &  W,  B.  Co.  v.  Read, 
87  Va.  185,  12  S.  E.  393;  Jordan  v.  Welch, 
61  Wash.  569,  112  Paa  657;  Slaoson  v. 
Schwabacher  Bros.,  4  Wash.  783,  31  Pac 
329,  31  Am.  St.  Rep.  948 ;  Zabriskle  v.  Smith, 
13  N.  Y.  322, -64  Am.  Dec.  554;  Caledonian 
Ins.  Co.  V.  Northern  Paa  By.  Co.,  32  Mont  46, 
79  Pac.  544.  In  the  states  in  which  these 
cases  were  decided,  the  Code  section  is  ex- 
actly in  the  language  of  our  section  954,  su- 
pra. 

Of  course,  a  distinction  Is  to  be  drawn  be- 
tween claims  arising  out  of  damage  to  prop- 
erty and  those  arising  out  of  personal  in- 
juries or  damage  to  the  person,  and  It  has 
been  said  that  the  criterion  by  which  the  as- 
signability of  things  In  action  may  be  de- 
termined Is  whether  the  claim  or  demand 
survives  upon  the  decease  of  the  party  or  dies 
with  him.  "If  all  things  In  action  are  sepa- 
rated Into  two  classes  by  this  line  of  divl- 
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sion,"  say  the  cases  cited  in  Kerr's  CItU  Code 
under  section  954,  "ttiosa  embraced  In  tlie 
first  class  are  assignable,  and  tbose  which 
fall  into  the  second  class  are  not  In  the 
first  class  may  be  put  claims  arising  from  a 
breach  of  contract,  those  arising  from  torts 
directly  to  real  or  personal  property,  and 
frauds,  deceits,  and  other  wrongs  by  which 
estate,  real  or  personal,  is  injured,  dimin- 
.Ishcd,  or  damaged.  In  the  second  class  are 
all  torts  to  person  or  character,  when  injury 
and  damage  are  confined  to  the  body  or  feel- 
ings of  the  person  injured."  The  authorities 
cited  by  the  appellant  are  cases  .which  deal 
with  the  question  whether  claims  arising  out 
of  torts  were  assignable  under  the  law  as  it 
existed  prior  to  the  enactiQent,  in  1872,  of 
section  954  of  the  Civil  Code,  and  obviously 
they  are  not  in  point  here,  inasmuch  as  in 
this  state  the  rule  in  respect  of  the  assign- 
ability of  choses  in  action  down  to  the  en- 
actment of  said  section  was  the  common-law 
rule. 

[3]  There  was  ample  support  in  the  testi- 
mony for  the  findings.  R.  L.  Hargrove,  local 
manager  of  the  defendant  corporation,  de- 
scribed the  dam  or  weir  across  the  river,  used 
tor  impounding  and  diverting  water  to  the 
canals,  by  means  of  a  headgate.  The  top  of 
this  weir  was  seven  or  eight  feet  above  the 
bed  of  the  river,  and  the  company  maintained 
in  it  a  su£Bcient  number  of  boards  to  divert 
the  maximum  amount  of  water  to  which  it 
was  entitled.  If  it  were  desired  to  remove 
any  of  these  boards,  it  was  necessary  to  walk 
out  on  a  pathway  which  extended  across  the 
river  parallel  to  the  weir  and  was  on  the 
lower  or  downstream  side  thereof,  and  was 
about  one  foot  below  the  level  of  the  top  of 
the  weir  when  the  boards  were  ail  in  place. 
During  times  of  flood  water,  the  surplus  wa- 
ter going  over  the  dam  would  cover  this  foot- 
path, so  that  it  could  not  be  used,  and  the 
boards  could  not  be  removed,  except  that,  at 
the  time  of  the  flood  concerned  herein,  one 
board  was  removed  by  men  standing  on  the 
bank,  but  none  of  the  others  could  be  pulled 
out  in  that  way.  This  testimony  was  suffi- 
cient to  sustain  the  first  finding  of  the  court. 
As  the  dam  across  the  river  withstood  the 
flood  waters,  and  none  of  the  boards,  except 
the  one  above  mentioned,  was  removed,  the 
water  sought  the  place  of  leiast  resistance, 
and  found  it  tn  the  headgate  used  for  divert- 
ing the  water  into  the  canal.  Several  wit- 
nesses testified  regarding  the  condition  of  the 
timbers  of  which  the  headgate  was  composed. 
Harry  Barnes,  defendant's  engineer,  said  that 
at  the  time  of  the  flood  the  material  in  the 
headgate  was  obviously  defective,  because,  if 
it  .were  not,  the  gate  "would  stand  up."  C. 
P.  Jensen,  an  expert  witness  for  defendant, 
made  a  similar  statement  P.  M.  Stafford, 
another  engineer,  who  went  to  work  on  the 
county  bridge  at  the  time  of  the  break,  said 
that  he  found  rotten  timbers  floating  there, 
and  that  in  liis  opinion,  they  were  the  cause 


of  the  flood.  H.  W.  Brashear,  a  carpenter, 
corroborated  this  testimony.  W.  A.  Brown, 
defendant's  general  superintendent,  said  that 
the  standards  at  the  headgate  were  "some 
rotten."  Frank  Clare,  another  engineer,  three 
days  after  the  flood,  saw  a  post  that  came 
from  the  gate,  and  said  "it  was  somewhat  de- 
cayed and  the  nail  holes  had  rotted."  Jcitn 
Kast  also  said  the  timbers  were  rotten. 

Appellant's  position  is  that  the  headgate 
was  properly  constructed,  that  each  year  It 
was  inspected  and  necessary  repairs  made, 
and  that  "defendant  had  no  notice  or  knowl- 
edge that  there  were  any  defects  In  said 
headgate,  or  the  timbers  thereof."  In  view 
of  the  fact  that  the  timbers  liad  been  placed 
in  the  headgate  in  1906,  and  that  they  had 
been  wet  and  dry  for  seven  years,  it  seems 
rather  surprising  that  the  witness  Sdimidt 
who  testified  that  he  inspected  and  repaired 
the  headgate  every  year,  should  declare  that 
be  found  no  rotten  timbers,  even  though  he 
stuck  his  knife  in  them  to  see  if  they  were 
sound.  Superintendent  Brown  said  be  liad 
charge  of  repairs  to  the  headgate;  that  he 
made  an  examination  each  year;  that  he 
"Just  looked  it  over"  ;  that  he  had  a  hammer 
or  something  of  tliat  kind,  but  did  not  make 
a  scientific  test;  that  he  never  ran  a  kalfe 
alongside  the  nails,  to  see  if  they  would 
hold;  but  he  said  be  could  generally  tell  if 
a  stick  was  rotten  without  sticking  a  knife 
into  it  He  said  be  went  over  the  gate  care- 
fully and  repaired  it  in  August  before  the 
break. 

[4, 1]  The  degree  of  care  required  to  be  ex- 
ercised to  prevent  injury  to  person  or  prop- 
erty varies  under  different  circumstances. 
"The  rule  of  care,"  whi<di  is  "ordinary  or 
reasonable  care,"  as  stated  in  1  Thompson  on 
Negligence,  }  707,  "may  be  discharged  by 
slight  attention  in  some  cases,  and  it  may 
require  the  most  exacting  and  unremitting 
attention,  care  and  skill  in  others."  In  an 
early  case  in  this  state  (Hoffman  v.  Tuol- 
umne Water  Co.,  10  Cal.  413)  the  following 
quotation  is  made  from  Angell  on  Water 
Courses,  §  336: 

"The  degree  of  care  which  a  party  who  con- 
structs a  dam  acioss  a  stream  of  water  is  bound 
to  use  is  in  projrartion  to  the  extent  of  the  in- 
jury which  will  be  likely  to  result  to  third  per- 
sons, provided  it  should  prove  insufficient.  It 
is  not  enough  that  the  dam  is  sufficient  to  re- 
sist ordinary  floods;  for,  if  the  stream  is  oc- 
casionally subject  to  great  freshets,  those  most 
likewise  be  guarded  against;  and  the  measure 
of  care  required  in  such  cases  is  that  which  \ 
discreet  person  would  use  if  the  whole  risk  wen 
bis  own. 

"Mo  one  is  responsible  for  *  *  *  the  act  of 
God,  or  inevitable  accident  But  when  human 
agency  is  combined  with  it,  and  neglect  ocean 
in  the  employment  of  such  agency,  liability  for 
damage  results."  Chidester  v.  Con.  Ditch  Co., 
59  Cal.  197. 

"Negligence  ia  a  question  of  fact  for  the  jury, 
even  when  there  is  no  conflict  In  the  evidence,  ii 
different  conclusions  upon  the  subject  can  b« 
rationally  drawn  from  the  evidence."  Wahlgren 
V.  Market  St  Ry.  Co.,  132  CaL  656,  62  Pac 
308,  61  Pac  993. 
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tJnder  these  authorities,  and  many  others 
that  might  be  dted,  and  the  testimony,  of 
whtd)  the  above  is  a  brief  statement,  we 
think  the  court  was  Justified  in  reaching  the 
conclusions  which  are  crystallized  Id  the  first 
four  findings  of  fact. 

But  It  Is  contended  by  the  defendant,  that 
the  plaintiff  and  his  assignors  were  guUty  of 
contributory  negligence,  which  was  the  proxi- 
mate cause  of  the  damage  suffered  by  them. 
As  the  court  found,  the  evidence  showed  that 
the  land  upon  which  the  plaintiff  and  some 
of  his  assli^ors  resided  was  at  one  time 
a  part  of  the  bed  of  the  Fresno  river.  But 
the  evidence  disclosed,  and,  as  we  have  above 
shown,  the  court  found,  that  until  the  time  at 
which  the  break  In  the  canal  complained  of 
here  occurred  no  water  from  the  said  river 
had  flowed  In  or  over  said  land  for  a  period 
of  over  60  years. 

The  several  forms  in  which  It  is  claimed 
that  the  plaintiff  and  his  assignors  were 
themselves  guilty  of  negligence  directly  con- 
tributing to  the  damage  of  which  they  com- 
plain In  this  action  are  thesef:  (1)  That  it 
was  contributory  negligence  to  construct 
dwelling  houses  in  the  bed  of  a  natural  wa- 
terway ;  (2)  that,  having  erected  their  houses 
In  close  proximity  to  the  canal  with  knowl- 
edge of  the)  existence  and  location  of  said 
canal,  and  with  notice,  from  the  very  nature 
of  the  purpose  for  which  the  canal  was  to  be 
used,  that  it  was  liable  to  break  at  any  time, 
U  was  the  duty  of  the  plaintiff  and  his 
assignors  to  protect  themselves  and  proper- 
ty against  such  a  contingency,  and  having 
fUlled  so  to  protect  their  property,  or  to 
safeguard  It  against  damage  which  would 
probably  follow  the  breaking  of  the  canal  or 
dam,  they  thus  were  guilty  of  contributory 
negligence;  (3)  that  the  plaintiff,  Stapp,  had 
the  time  auA  opportunity  to  have  saved  cer- 
tain of  his  personal  property  damaged  by 
the  waters  from  the  canal,  but  that  he  neg- 
ligently failed  to  do  so,  and  thus  contributed 
to  the  Injury  of  which  he  complains. 

[6]  The  answer  to  the  first  proposition  of 
contributory  negligence  Is  In  the  finding,  sus- 
tained by  the  undisputed  evidence,  that  for 
a  period  of  more  than  50  years  prior  to  the 
time  of  the  break  which  caused  the  damage 
complained  of  in  this  case  no  water  had 
flowed  In  or  over  the  land  upon  which  the 
plaintiff  and  his  assignors  resided;  that  por- 
tion of  the  stream  known  as  the  Fresno  river 
having  apparently  passed  entirely  out  of  ex- 
istence, with  no  Indications  justifying  or  sup- 
porting the  assumption  that  the  stream 
would  resume  flowing  therein  or  thereon. 

[7]  To  the  second  proposition,  to  wit,  that 
the  plaintiff  and  his  assignors  erected  and 
maintained  their  dwelling  houses  near  and 
in  line  with  the  canal,  loiowlng  the  dangers 
naturally  attending  the  maintenance  of  a 
water  ditch,  were  themselves  thus  guilty  of 
negligence  which  contributed  to  the  damage, 
a  coDdualTe  answer  Is  to  be  found  In  the  fol- 


lowing observations  of  the  Supreme  Court,  In 
Judson  V.  Giant  Powder  Co.,  107  Oal.  519,  40 
Pac.  1020,  29  L.  R.  A.  718,  48  Am.  St.  Rep. 
146: 

"It  la  argued  that  the  explosion  of  all  powder 
works  is  a  mere  matter  of  time;  that  snch  ex- 
plosions are  necessarily  contemplated  by  every 
one  who  builds  beside  such  works,  or  who  brings 
dynamite  into  his  dooryard.  It  is  further  con- 
tended that  appellant  gave  to  respondents  actu- 
al notice  of  the  dangerous  character  of  its  busi- 
ness by  a  previous  explosion,  which  damaged  re- 
spondents' property,  and  that  respondents,  by 
still  continuing  in  business  after  such  notice,  in 
a  degree  assumed  and  ratified  the  risk,  and  can- 
not now  be  heard  to  complain.  The  only  ele- 
ment of  strength  in  this  line  of  argnment  is  its 
originality.  The  contention  that  in  the  ordi- 
nary course  of  events  oil  powder  factories  ex- 
plode, conceding  such  to  be  the  fact,  presents 
an  dement  foreign  to  the  case.  The  doctrine 
of  fatalism  is  not  here  involved.  In  the  ordi* 
nary  course  of  events  the  time  for  this  explosion 
had  not  arrived,  and  appellant  had  no  legal 
right  to  hasten  that  event  by  its  negligent  acts." 

[8]  As  to  the  asserted  contributory  negli- 
gence of  the  plaintiff,  Stapp,  In  falling  to  re- 
move his  goods  to  a  place  of  safety  upon 
hearing  of  the  breaking  of  the  dam,  we  can- 
not upon  the  record  say  that  the  point  is 
well  taken.  Stapp  testified  that  the  break 
occurred  at  midnight,  and  that  he  was 
awakened  by  a  telephone  call  from  a  neigh- 
bor, telling  him  of  the  break ;  that  he  Imme- 
diately arose,  dressed  himself,  and,  with  a 
lighted  lantern,  went  to  his  bam.  Into  which 
the  water  had  already  flowed  to  the  depth  of 
four  or  five  inches.  He  thereupon  immedi- 
ately rushed  to  the  homes  of  some  of  his 
neighbors,  whose  houses  were  In  line  with 
the  direction  in  which  the  water  would  nat- 
urally run,  warning  them  of  the  coming  flood. 
He  then  returned  to  his  own  home,  found 
that  the  water  about  bis  premises  had  reach- 
ed a  depth  of  over  two  feet,  and  thereupon, 
by  means  of  horses  and  wagon,  he  proceeded 
to  remove  his  family  to  a  place  of  safety. 
Some  of  the  goods  damaged  by  the  flood  were 
In  a  shed  near  the  bam,  and  some — hay, 
barley,  etc.— In  the  bam.  He  stated,  during 
the  course  of  his  examination,  that  he  be- 
lieved it  to  be  his  first  duty  to  wake  up  and 
warn  his  neighbors  of  the  danger  to  which 
they  were  exposed  from  the  fiood.  In  Schnei- 
der V.  Market  St  Ry.  Co.,  134  Cal.  490,  66 
Pac.  734,  the  following  rule,  announced  in 
Shearman  &  Redfield  on  Negligence,  section 
89,  is  approved  and  applied: 

In  cases  where  a  party  is  suddenly  put  in  a 
position  of  peril  by  the  negligent  act  of  another, 
without  "sufficient  time  to  consider  all  the  cir- 
cumstances, he  is  excusable  for  omitting  some 
precautions,  or  making  an  unwise  choice,  under 
this  -disturbing  influence,  although  If  his  mind 
bad  been  clear,  he  ought  to  have  done  otherwise. 
This  Is  especially  true  if  the  peril  is  caused  by 
the  defendant's  fault." 

The  principle  thus  stated  Is,  we  think,  ap- 
plicable to  the  case  of  the  plaintiff  here,  as 
shown  by  his  testimony.  Suddenly  awaken- 
ed at  midnight  from  his  sleep,  and  told  of 
perils  by  which  his  family  and  his  property 
were  beset  by  reason  of  the  Ktviug  way  of  a 
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water  ditch  and  tbe  rushing  of  the  flood 
waters  upon  and  over,  and  thus  submerging, 
his  premises,  It  Is  not  to  be  supposed  that  he 
or  any  other  person,  suddenly  enveloped  by 
such  appalling  circumstances,  would  be  In  a 
condition  of  mind  to  exercise  the  best  Judg- 
ment, or  to  do  those  acts  and  things  which 
perhaps  he  could  and  ought  to  have  done  to 
save  his  projierty  from  damage.  We  there- 
fore cannot  say,  as  a  matter  of  law,  that  the 
plaintiff  failed  to  exerdse  such  care  as  men 
of  prudence  usually  exercise  when  their  prop- 
erty is  in  a  position  of  like  exposure  and 
danger,  and  of  whlcb  danger  they  are  ap- 
prised under  circumstances  analogous  to 
those  under  which  the  plaintiff  was  given 
Information  of  the  peril  to  which  his  proper- 
ty was  exposed. 

[>-11]  Certain  rulings  upon  the  evldefnce 
admitted  and  excluded,  and  to  which  excep- 
tions were  reserved,  are  c(«nplalned  of.  Of 
these  but  one  appears  to  merit  special  atten- 
tion. It  was  made  to  appear  by  the  evidence, 
«8  the  court  found,  that  the  plaintiff  had 
possession  of  the  premises  on  which  he  re- 
sided, and  which  were  owned  by  his  mother- 
in-law,  under  a  contr&ct  with  the  latter  that 
he  might  use  the  same  In  consideration  of 
keeping  them  in  repair.  When  the  plaintiff 
was  about  to  give  testimony  relatlvel  to  the 
damage  to  a  certain  part  of  the  real  property 
— a  cesspool — which  was  susceptible  to  being 
repaired,  objection  thereto  was  made  by  the 
defendant  on  the  ground  that  be  (the  plain- 
tiff was  not  the  owner  of  the  real  property, 
and,  therefore,  not  entitled  to  recover  dam- 
ages for  any  injuty  inflicted  thereon  by  the 
breaking  of  the  dam.  The  testimony  was 
admitted,  and,  we  think,  properly  so,  since 
the  obligation  rested  upon  th€l  plaintiff  to 
repair  at  his  own  expense  the  cesspool.  It 
Is  true  that  the  evidence  showed  that  his 
contract  for  the  use  of  the!  premises  was  not 
In  writing;  but  this  Is  not,  so  t&r  as  the 
question  before  us  is  concerned,  a  matter  of 
material  importance.  His  contract,  which,  in 
legal  effect,  amounted  to  a  lease  of  thd  prop- 
erty, was  a  valid  one  for  the  lease  of  the 
premises  ft>r  at  least  a  period  of  one  yeiar, 
and  his  agreement  to  keep  the  property  in 
repair  involved  a  consideration  which  was 
to  be  iterformefd  not  at  any  particular  time 
during  the  term  but  whenever  the  exigency 
of  tbe  situation  might  require  it;  and,  hav- 
ing this  obligation  to  perform,  he  would,  of 
course,  become!  an  injured  and  Interested 
party  whenever  the  premises  suffered  dam- 
age which  was  capable  of  being  repaired,  and 
ought  to  be  repaired  for  the  proper  mainte- 
nance and  enjoyment  of  the  same.  But  the 
question  of  the  validity  of  the  lease  was  not 
one  to  be  raised  by  the  defendant  in  this 
case.  It  could  only  arise  between  the  parties 
to  the  lease,  and  then  only  when  the  rights 
of  the  parties  as  lessor  and  lessee  were  chal- 
lengpd  In  any  way.    If  the  parties  to  an  oral 


leasd  of  real  property  are  satisfled  to  aUow 
such  lease  to  continue  for  more  than  a  year 
or  Indefinitely,  under  the  conditions  apon 
which  the  lease  was  made.  It  is  their  own 
affair,  with  which  others  are  not  authorized 
to  interfere,  and  it  is  no  legal  defense  for  a 
third  party,  who  has  injured  the  leasehold, 
to  set  up  the  plea,  against  the  claim  of  dam- 
age by  the  lessee,  that  the  lease  is  invalid  be- 
cause it  la  not  in  writing. 

We  have  with  care  examined  the  nnmerous 
other  assignments  under  tills  head,  and  have 
thus  been  convinced  that  they  do  not  disclose 
rulings  whose  effect  was  to  prejudice  tbe 
rights  of  the  defendant 

The  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BTJB- 
NETT,  J. 

(34  Cal.  App.  t) 

NORTHERN  REDWOOD  I.TJMBEK  CO.  r. 
INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  aL    (Civ.  1612.) 

(District  Court  of  Appeal,  Tliird  District,  CaH- 

fomia.    Jmie  2,  1917.) 

1.  Masteb  ano  Sebvant  $=>405(1)  —  Work- 
men's Compensation  —  Fihdinos  —  Sdt- 
ncrENCY  OF  Evidence. 

Evidence  held  sufficient  to  support  findings 
of  Industrial  Accident  Commission  that  de- 
ceased was  employed  at  a  per  diem  compensa- 
tion, that  his  employment  was  for  all  the  year 
and  not  for  a  portion  only,  that  when  be  lost 
his  life  he  had  not  worked  in  said  employment 
for  substantially  an  entire  year  immediately 
preceding  his  death,  and  that  his  death  occar- 
rcd  while  actually  engaged  in  such  employment, 
so  that  compensation  was  properly  made  under 
Workmen's  Compensation  Act  (St.  1913,  p. 
2S8)  {  17a  (^,  as  amended  by  St.  1915,  p. 
1086,  S  6w 

2.  Master  and  Servant  ^=>386(1) — Work- 
men's Compensation  —  Death  —  Basis  or 
Compensation. 

Under  Workmen's  Clompensation  Act,  (  17a 
(2),  as  amended  in  1015,  where  the  wage  or 
salary  of  the  deceased  employ^  in  the  specified 
class  has  not  been  fixed  by  definite  agreement, 
the  wage  or  salary  of  an  employ^  of  the  sani« 
class,  who  had  worked  at  tbe  same  or  similar 
employment  substantially  the  whole  of  the  year 
immediately  preceding  death  of  employ^,  earned 
during  the  days  when  so  employed,  should  b« 
adopted  as  the  basiB  of  the  compensation. 

3.  Masteb  and  Servant  «=»386(1)— Work- 
men's Compensation  —  Death  —  Basis  of 
Compensation. 

'  Under  Workmen's  Compensation  AfOt,  | 
17a  (2),  as  amended  in  1015,  where  the  em- 
ploye's salary  or  wage  for  employment  of  a 
certain  class  is  fixed  by  definite  agreement,  such 
wage  is  the  basis  for  computation  of  compensa- 
tion, rather  than  tbe  average  earnings  of  other 
employes  of  the  same  <da8s. 

4.  Master  and  Servant  (S=»386(1)  —  Work- 
men's Compensation — Basis  of  Compenba- 
TioN — Funeral  Expenses. 

The  fact  that  an  employer  paid  burial  ex- 
penses of  employe  under  the  belief  and  under- 
standing that  the  employe  left  no  one  dependent 
upon  Mm,  and  that  such  funeral  expenses,  OB- 
der  Workmen's  Compensation  Act  St.  1913,  pk 
287,  §  15c  (3),  as  amended  by  St.  1015,  p.  10S5, 
i  4,  were  paid,  in  no  manner  affects  the  liabil- 
ity of  the  employer. 


«S3For  other  casea  see  lama  toplo  and  KEY-NDMBEB  Id  «U  Key-Numbered  Dlgwto  and  IndezM 
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B.  Mastkb  and  Sebvawt  «=»417(7)— Wobk- 
mkn's  Compensation— FlHDiROS  of  Indtjs- 
TBiAi.  Accident  Commission— Conclusivk- 

RESa 

In    determining    the    compensation*  to    t>e 
awarded  for  the  death  of  an  employ^,  the  find- 
ings  of   the    Industrial    Accident   Commission, 
upon  conflicting  evidence  as  to  whether  or  not 
deceased  employ^  left  persons  partially  depend- 
ent for  support,  ia  conclusive  on  the  court. 
ft  Master  and  Sebtant  «=5»406(5)  —  Wobk- 
men's  Compensation  —  Dependents  —  Evi- 
dence* 
The  fact  that  employ*  signed  employment 
card,  stating  that  no  persons  were  dependent  on 
liim,  is  evidence  only  as  to  dependency,  and  ia 
not  conclusive  on  the  issue  of  dependency. 

7.  Master  and  Servant  <8=9386(1)— Work- 
men's Compensation  —  Compensation  in 
Addition  to  Bubial  ExPERSxa 

tinder  Workmen's  Compensation  Act,  i 
15c  (2),  and  section  15c  (3),  as  amended  in  1015, 
in  cases  of  partial  dependency  the  cost  of  burial 
nay  be  allowed  in  addition  to  the  death  benefit 
awarded,  while  in  cases  of  total  dependency  such 
costs  may  not  be  allowed  in  addition  to  death 
benefit. 

8.  Master  and  Seevant  «=>347  —  Work- 
men's Compensation  —  Statutobt  Provi- 
sions—Compensation— Pisohimination. 

Workmen's  Compensation  Act,  S  15c  (1),  (2), 
aa  amended  in  1915,  permitting  the  allowance 
of  burial  expenses  in  addition  to  death  benefit 
awarded  in  cases  of  partial  dependency,  but  in 
cases  of  total  dependency  not  allowing  funeral 
expenses  in  addition  to  death  benefit,  is  not 
invalid  by  reason  of  such  discrimination,  nor 
because  no  obviously  substantial  reason  appears 
for  such  discrimination. 

Writ  of  review  by  the  Nortliem  Redwood 
iMvaber  Compaay,  a  corporation,  of  an  award 
by  the  Industrial  Acddeut  Oommlssion  of 
tbe  State  of  California  to  Oliver  B.  Harvey, 
applicant  Writ  denied,  and  award  of  the 
Industrial  Accident  Commission  affirmed. 

Gavin  McNab  and  Oliver  B.  Wyman,  both 
of  San  Francisco,  for  petitioner.  Christopher 
M.  Bradley,  of  San  Frandsco,  for  respondent 

HART,  3.  Writ  of  review.  The  applicant 
Oliver  B.  Harvey,  was  the  father  of  Harry 
diflord  Harvey,  who,  on  May  19,  1916;  was 
drowned  in  a  mill  pond,  being  at  the  time  in 
tbe  employ  of  petitioner.  Northern  Redwood 
Lumber  Oompany,  The  award  of  the  Indus- 
trial Accident  Commission  was  in  favor  of  tbe 
applicant  and  against  petitioner  In  the  sum 
of  $540. 

Petitioner  urges  two  points  against  the  cor- 
rectness of  the  award :  (1)  The  evidence  does 
not  sustain  findings  6  and  7,  made  by  the 
Commission ;  and  (2)  error  was  committed  by 
the  Commission  in  refusing  to  allow  petition- 
er credit  for  $100  expended  by  it  on  account 
of  the  burial  expenses  of  the  employe. 

Finding  No.  6  la  as  follows : 

"That  at  the  time  of  said  injury  the  actual 
wages  of  the  said  employ^  were  $2.75  per  day, 
working  six  days  per  week,  and  that  therefore 
bis  average  annual  earnings  were  $825;  that 
the  average  weekly  earnings  were  $15.87,  and 
that  65  per  cent  tnercof  equals  $10.31." 

Finding  No.  7  is  as  follows : 
"That  Oliver  B.  Harvey,  the  applicant  here- 
in, is  the  father  of  said  deceased  employ^,  and 


at  the  time  of  his  death  was  partially  dependent 
upon  him  for  support;  that  the  annual  amount 
devoted  by  the  deceased  to  the  support  of  ap- 
plicant was  the  sum  of  $180,  being  approxi- 
mately 21%  ^er  cent  of  the  average  annual 
earnings  of  said  employ^,  and  that  such  percen- 
tage of  three  times  said  average  annual  earnings 
equals  tbe  sum  of  $540;  that  therefore  appli- 
cant is  entitled  to  a  death  benefit  in  the  total 
sum  of  $540,  payable  by  defendant  in  weekly 
installments  of  $10.31  each;  and  that  the 
amount  of  such  installments  now  accrued  and 
payable  for  the  period  of  14  weeks  from  the 
date  of  death  up  to  and  including  the  2Sth  day 
of  August  1916,  equals  the  sum  of  $144.34." 

Petitioner  claims  that  there  should^  have 
been  a  finding  that  'deceased  "was  employed 
for  not  to  exceed  225  days  at  $2.75  per  day, 
which  would  g^ive  his  annual  average  earn- 
ings at  the  sum  of  $618.25,"  Instead  of  the 
finding  that  $825  was  the  amount  thereof; 
and  petitioner  further  states: 

"The  Commission  arbitrarily  took  $2.75  and 
multiplied  by  300,  as  tliougb  the  case  were  one 
falling  under  section  17a  (1)  of  tho  statute." 

To  sustain  its  position  in  this  respect,  peti- 
tioner quotes  the  following  testimony  given 
by  the  applicant  Oliver  B.  Harvey: 

"Q.  How  many  months  during  the  year  do 
you  work  or  did  you  work  for  Northern  Red- 
wood Lumber  Company?  A.  Eight  or  nineL 
Q.  He  [meaning  Harry  Clifford  Harvey]  work- 
ed the  same  season  as  you  did  during  the  yearf 
A.  Well,  yes;  about  the  same.  Q.  Eight  <Mr 
nine  months?    A.  Tes,  sir." 

Respondent  replies  to  the  above  contention : 
The  average  annual  earnings  of  the  employ^ 
were  fixed  by  the  Commission,  "not  under  the 
provisions  of  section  17a  (1)  of  the  statute,  but 
under  the  provisions  of  section  17a  (2)  of  the 
statute,  and  there  is  ample  evidential  support 
for  the  computation  under  the  latter  subsection." 

^he  two  sections  of  tbe  Workmen's  Com- 
pensation Act  above  mentioned  read  as  fol- 
lows : 

"Sec.  17.  (a)  Tbe  average  weekly  earnings 
referred  to  in  section  15  hereof  shall  be  one 
fifty-second  of  the  average  annual  earnings  of 
the  employe;  in  computing  such  earnings  his 
average  annual  earnings  shall  be  taken  at  not 
less  than  three  hundred  and  thirty-three  dol- 
lars and  thirty-three  cents,  nor  at  more  than 
one  thousand  six  hundred  and  sixtv-six  dollars 
and  sixty-six  cents  and  between  said  limits  shall 
be  arrived  at  as  follows: 

"(1)  If  the  injured  employe  has  worked  in 
the  same  employment  whether  for  the  same  em- 
ployer or  not,  during  substantially  the  whole 
of  the  year  immediately  preceding  his  injury, 
his  average  annual  earnings  shall  consist  of 
three  hundred  times  the  average  daily  earnings, 
wage  or  salary  which  he  earned  as  such  cmployi 
during  tbe  days  when  so  employed. 

"(2)  If  tbe  injured  employe  has  not  so  worked 
in  such  employment  during  substantially  the 
whole  of  such  immediately  preceding  year,  bis 
average  annual  earnings  shall  consist  of  three 
hundred  times  tbe  average  daily  earnings,  wage 
or  salary  which  an  employe  of  the  same  class, 
working  substantially  the  whole  of  such  im- 
mediately preceding  year,  in  the  same  or  a 
similar  kind  of  employment,  in  the  same  or  a 
neighboring  place,  earned  during  tho  days  when 
so  employed.  St.  1918.  p.  288,  as  amended  by 
St  1915,  pp.  1086,  1087. 

[1]  1.  As  to  the  proposition  first  above 
stated,  it  is  clear  that  the  basis  of  computa- 
tion adopted  by  the  Commission,  as  evidenced 
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by  its  findings,  Is  that  authorized  by  section 
17a  (2)  of  the  Workmen's  Compensation  Act, 
above  quoted  herein,  and  that  there  is  evi- 
dential support  for  said  computation  and 
finding  may  be  shown  by  the  following  testi- 
mony given  by  the  witness,  h.  Ererdlng,  sec- 
retary of  the  petitioner : 

"He  had  worked  in  the  Riverside  mill  and  was 
employed  by  the  year  around.  Q.  When  did 
Harry  Harvey  commence  work  for  the  com- 
>any?  A.  He  worked  a  ihort  time  in  March, 
014,  and  then  again  re-entered  our  employ  in 
November,  1915.  He  worked  for  us  in  Novem- 
ber, December,  January,  February,  March,  and 
April.  Q.  Up  to  the  time  of  his  death?  A.  Tes, 
sir.  Q.  Now,  he  got  how  much  per  day  work- 
ing for  you?  A.  Two  dollars  and  seventy-five 
cents  working  as  rigging  puller  on  the  pond. 
Just  previous  to  that  be  had  been  working  in 
the  mill  Q.  At  the  time  of  his  death  Harry 
Harvey  was  workintp  at  days  labor  under  the 
classification  of  rigging  puller?  A.  Well,  yes, 
you  will  see  by  his  card  what  his  wages  were 
and  in  what  position  be  was  working.  Q. 
What  is  the  average  senBon  of  employment  as 
rigging  puller?  A.  The  average  season  of  em- 
ployment in  the  woods  consists  of  about  eight 
months.  Q.  That  is  the  longest  period  of  time 
you  operate  the  woods,  but  you  operate  the 
mill  a  longer  period?    A.  Yes,  sir." 

Corroborative  of  said  testimony  as  to  the 
classification  or  character  of  the  employment 
to  which  the  deceased  was  assigned,  is  the 
"card"  referred  to  by  Everding.  This  card 
was,  we  assume,  a  printed  form,  and  was 
nsed  by  the  petitioner  in  contracts  for  the 
hiring  of  employes,  being  (lerhaps  a  form  or 
method  prescribed  by  the  rules  of  the  Com- 
mission for  the  purpose  of  indicating  the 
diaracter  of  the  employment  in  which  the 
employe  was  hired  to  engage  and  of  showing 
the  wage  he  was  to  receive  therefor.  The 
entitlement  of  said  card  is:  "Application  for 
Employment"  It  was  signed  by  the  deceas- 
ed employe  and  showed,  among  other  facts, 
the  following: 

"Name,  Harry  Harvey.  Occupation,  rigging 
puller.  Wages  per  day,  $2.75:  Age,  24.  Are 
you  married?  A.  No.  Number  of  persons  de- 
pending on  you?    A.  None." 

[2]  Thus 'It  is  very  clear  that  the  Conunis- 
sion  was  warranted  In  finding  these  perti- 
nent facts:  That  the  deceased  was  employed 
as  a  rigging  puller,  at  a  compensation  of 
$2.75  per  day;  that  his  employment  was 
not  "seasonal,"  or,  to  be  more  explicit,  for  a 
portion  of  the  year  only,  but  was  for  "all  the 
year  around";  that,  when  be  lost  his  life,  he 
bad  not  worked  In  said  employment  during 
substantially  the  whole  of  the  year  immedi- 
ately preceding  his  death;  and  that  he  lost 
his  life  while  actually  engaged  In  that  em- 
ployment. Under  these  facts,  as  found  by  the 
Commission,  it  Is  manifest  that,  as  before 
stated,  the  computation  was  made  In  accord- 
ance with  the  terms  of  siibdivision  2a,  of  sec- 
tion 17  of  the  act.  Indeed,  we  cannot  per- 
ceive how  It  otherwise  could  Justly  be  made 
under  the  evidence,  since,  as  seen,  the  de- 
ceased was  employed  to  perform  services 
which  the  petitioner's  business  required  to  be 
performed  during  the  entire  year,  and  since. 


furthermore,  the  deceased  had  not  "worked 
in  such  employment  during  substantially  tbe 
whole  or'  the  year  immediately  preceding 
the  date  of  his  death.  In  such  case,  as 
shown,  the  Commission  Is  authorized,  aa  It 
has  done  in  this  case,  to  make  an  award  bas- 
ed upon  a  computation  whereby  the  actual 
dally  wage  shown  by  the  evidence  to  have 
been  i>ald  the  deceased  as  an  employe  in  the 
class  to  which  he  belonged  was  multiplied  by 
300,  or  approximately,  if  not  actually,  tbe 
number  of  working  days  in  a  year. 

[3]  But  it  appears  to  be  seriously  contend- 
ed by  the  petitioner  that  the  fact  that  tbe 
computation  was  so  made  conclusively  shows 
that  the  Commission  did  not  In  this  case  In- 
tend to  apply  the  second  part  of  subdivisioa 
"a"  of  section  17,  inasmuch  (so  It  Is  dedar- 
ed)  as  there  is  no  testimony  showing — 
"the  average  daily  earnings,  wage  or  salary 
which  an  employ^  of  the  same  class,  woiUng 
substantially  the  whole  of  such  immediately 
preceding  year,  in  the  same  or  similar  kind  of 
employment,  in  the  same  or  a  neighboring  place, 
earned  during  the  days  when  so  employed." 

The  argument,  stating  it  in  counsel's  own 
language,  is: 

_"To  apply  section  17a  (2)  the  record  mnat 
diacloso  evidence  showing  the  earnings  of  an 
employ^  of  the  same  class,  who  did  work  aab- 
stantially  throughout  the  whole  of  the  year 
immediately  preceding  the  injury." 

We  are  not  able  to  accept  this  construction 
of  snld  subdivision  of  the  section.  What  the 
language  of  said  subdivision  was  evidently 
intended  to  say  was  that,  where  the  wsge  or 
salary  of  the  deceased  employe  working  In 
the  class  referred  to  by  said  subdivision  of 
the  section  had  not  been  definitely  agreed  to 
and  fixed,  the  wage  or  salary  of  an  employ^ 
of  the  same  class,  who  had  worked  at  tbe 
same  or  similar  kind  of  employment  substan- 
tially the  whole  of  the  year  Immediately  pre- 
ceding the  death  of  the  employe  earned  dur- 
ing the  days  when  so  employed,  should  bo 
adopted  as  the  basts  of  the  computation. 
Bnt  where,  as  in  this  case,  the  employe's 
salary  or  wage  for  employment  of  a  certain 
class  Is  definitely  fixed,  there  Is  obviously  no 
necessity  for  any  further  testimony  apon 
that  element  of  the  computation  than  that  <tt 
the  salary  or  wage  so  fixed. 

2.  As  to  the  alleged  error  of  the  Commis- 
sion in  not  allowing  a  credit  of  $100  expend- 
ed   for   funeral    expenses,    appelant   quotes* 
section  15c  (3)  of  said  statute,  as  follows: 

"If  the  deceased  employe  leaves  no  perstn 
dependent  upon  him  for  support,  the  death  bene- 
fit shall  consist  of  the  reasonable  expenses  of 
his  burial,  not  exceeding  one  hundred  dollaia, 
and  such  further  death  benefit  as  may  be  pro- 
vided by  law."    Stats.  1915,  p.  1085. 

Petitioner  then  quotes  section  16c  (2),  upon 
which  it  bases  Its  contention,  as  fellows: 

"In  case  the  deceased  employe  leaves  no  per- 
son wholly  dependent  upon  him  for  support, 
but  one  or  more  persons  partially  dependent 
therefor,  the  death  benefit  shall  be  such  percent- 
age of  three  times  such  average  annual  earn- 
ings of  tbe  employe  as  the  annual  amount  de- 
voted by  the  deceased  to  tbe  support  of  the 


Digitized  by 


Google 


CaL)     NORTHERN  REDWOOD  LUMBER  CO.  t.  INDUSTRIAL  ACO.  COMMISSION      831 


person  or  persons  so  partially  dependent  bears 
to  such  average  annaaf  earnings:  Provided,  tliat 
the  death  benefit  shall  not  be  greater  than  a 
sum  sufficient,  when  added  to  the  disability  in- 
demnity which,  at  the  time  of  the  death,  has 
accrued  and  become  payable  under  the  provi- 
sions of  subsection  (b)  hereof,  together  with, 
the  reasonable  cost  of  the  burial  of  such  de- 
ceased employ^,  not  exceeding  one  hundred  dol- 
lars, to  make  the  total  disability  indemnity, 
cost  of  burial  and  death  benefit  equal  to  three 
times  his  average  annual  earnings,  such  average 
annual  earnings  to  be  taken  at  not  less  than 
three  hundred  and  thirty-three  dollars  and 
thirty-three  cents  nor  more  than  one  thousand 
six  hundred  and  sixty-six  dollars  and  sixty-six 
cents."     Stats.  1»15,  p.  1084. 

As  seen,  tbe  record  shows  that  petitioner 
and  some  of  the  members  of  his  family  were 
"partially  dependent"  upon  the  employe  for 
Bupport  Petitioner  does  not  controvert  this 
fact,  but  states  that  it  paid  the  cost  of  burial 
"upon  the  belief  and  understanding  that  said 
employe  left  no  one  dependent  upon  him,"  as 
stated  In  the  application  card  above  quoted. 
The  solution  of  this  pn^osltlon  hinges  on  tbe 
true  meaning  and  Intent  of  the  statute  in  that 
particular,  and  thus  a  construction  of  the 
atK>ve  section  Is  necessary. 

[4,  S]  It  may  first  be  observed  that  wheth- 
or  the  petitioner  paid  the  burial  expenses  un- 
der a  misapprehension — ^that  Is,  under  "the 
belief  and  understanding  that  said  employe 
left  no  one  deiiendent  upon  blm" — is  a  mat- 
ter which,  obviously,  cannot  Justly  influence 
In  any  measure  the  determination  of  the  ques- 
tion whether  the  law,  as  applied  to  the  facts 
as  found  in  this  case,  imposes  that  burden 
apon  an  employer.  Of  course,  it  must  be 
conceded  that  upon  the  question  whether 
there  was  any  one  dependent  upon  the  de- 
ceased witliin  the  contemplation  of  tbe  act, 
there  is  a  direct  and  positive  variance  be- 
tween the  oral  testimony  and  the  application 
card;  but  the  latter  is  not  conclusive  up- 
on that  question.  It  constituted  nothing 
more  tlian  mere;  evidentiary  matter,  whose 
probative  value  upon  tbe  question  of  de- 
pendency was  entirely  with  the  commission 
to  determine,  and  the  determination  by  the 
Commission,  upon  what  appears  to  us  to  be 
sufficient  testimony,  that  there  were  certain 
persons  partially  dependent  for  support  up- 
on the  deceased,  is  conclusive  upon  this  court 

[(,  7]  Taking  up,  now,  the  question  wheth- 
er funeral  expenses,  In  additicm  to  the  death 
benefit,  are  among  the  items  which  may 
legally  be  allowed  as  against  the  employer, 
it  is  first  to  be  remarked  that,  while  the 
language  of  the  law  (section  15  of  the  act, 
as  amended  by  the  Legislature  of  1915,  Stats. 
1915,  supra)  is  not  as  clear  upon  this  propo- 
sition as  it  might  have  been  made,  yet  we 
cannot  see  bow  any  other  construction  can 
reasonably  be  given  that  portion  of  said 
section  relating  to  funeral  expenses  than 
that  which  is  given  to  it  here  by  counsel 
for  the  respondent,  viz.:  That  In  cases  of 
partial  dependency,  the  cost  of  burial  may  be 
allowed  in.  addition  to  the  death  benefit 
awarded,  while  in  cases  of  total  dependency 


such  cost  may  not  be  allowed  in  addition 
to  the  death  benefit.  Two  of  the  subdivisions 
of  section  15  refer  to  and  provide  for  fu- 
neral exi)en8e8.    The  first  reads  as  follows: 

"(1)  In  case  the  deceased  employ^  leaves  a 
person  or  persons  wholly  dependent  upon  him 
for  support,  the  death  benefit  shall  be  a  sum 
sufficient,  when  added  to  the  disability  ^dem- 
nity  which,  at  the  time  of  death,  has  accrued 
and  become  payable,  under  the  provisions  of 
subsection  (b)  hereof,  including  the  reasonable 
expense  of  nis  burial,  not  exceeding  one  hun- 
dred dollars,  to  make  the  total  disability  in- 
demnity, cost  of  bnrial  and  death  benefit  equal 
to  three  times  his  •  •  •  annual  earnings, 
such  annual  earnings  to  be  taken  at  not  less 
than  three  hundred  and  thirty-three  dollars  and 
thirty-three  cents  nor  more  than  one  thousand 
six  hundred  and  sixty-six  dollars  and  sixty-six 
cents." 

The  second  subdivision  referring  to  funeral 
expenses  is  "c"  (2),  above  quoted.  It  is  very 
clear  that  the  intention  of  the  Legislature, 
as  expressed  in  the  above-quoted  subdivi- 
sions of  section  15,  was  that,  in  the  case  of 
total  dependency,  funeral  expenses  are  not 
to  be  paid  In  addition  to  the  death  benefit 
allowable  under  subdivision  "b"  of  said  sec- 
tion 15,  while  in  the  case  of  partial  depend- 
ency, in  addition  to  the  death  benefit  allow- 
able under  said  subsection,  funeral  expenses, 
or  the  reasonable  cost  of  the  burial  of  such 
deceased  employe,  may  legally  be  Imposed 
upon  the  employer.  Indeed,  asi  must  be- 
come plainly  manifest  from  the  reading  of 
the  two  subdivisions,  that  intention  is  with 
sufficient  clearness  expressed  in  tbe  language 
Itself  of  said  subdivisions.  The  language 
of  the  one  cannot  reasonably  be  so  viewed 
or  construed  as  to  give  to  it  any  other  mean- 
ing than  that  the  expenses  of  burial,  not 
to  exceed  the  sum  of  $100,  shall  be  reckoned 
as  a  part  of  the  death  benefit  Itself.  On  the 
other  hand,  the  language  of  the  second  sub- 
division, "together  with  the  reasonable  cost 
of  the  burial,"  etc.,  means,  grammatically, 
"In  addition  to" ;  or,  paraphrasing  that  par- 
ticular sentence  in  the  second  subdivision, 
tbe  language  plainly  means: 

"Besides  the  amount  of  the  death  benefit 
awarded,  the  reasonable  cost  of  the  burial  of 
the  deceased  employ^,  not  to  exceed  $100,  shall 
be  paid." 

This,  we  say,  is  the  meaning  of  the  lan- 
guage as  grammatically  construed,  and. we 
can  conceive  of  no  reason  for  holding  that 
to  said  language  a  meaning  at  variance  with 
that  neccessarily  following  from  its  construc- 
tion according  to  the  rules  of  grammar 
should  be  ascribed. 

[S]  It  is  obviously  not  for  us  to  inquire 
why  the  Legislature  discriminated  as  to  fu- 
neral expenses  between  the  two  classes  of 
cases  dealt  with,  respectively,  by  the  first 
and  second  subdivisions  of  section  15.  It  la 
enough  to  know,  as  is  clearly  true,  that  the 
distinction  or  discrimination  thus  made  Is 
one  which  the  Leglslatirre  has  the  power  and 
the  right  to  recognize  and  establish.  Pre- 
sumptively there  was,  in  the  legislative  mind, 
a  BuflSdeDt  reason  for  the  discrimination,  al- 
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b«lt  such  reason  may  not  be  manifest  upon 
tbe  face  of  the  statute  Itself.  But,  as  sugr- 
gested,  whether  there  exists  a  substantial 
reason  for  the  distinction,  or  whether  the 
same  was  arbitrarily  drawn,  th6  i>ower  to 
make  it  is  nevertheless  in  the  Legislature. 
In  other  words,  the  fact  of  the  discrimina- 
tion does  not  render  the  proTisions  invalid, 
nor  does  the  absence  of  an  obviously  sub- 
stantial reason  therefor  compel,  as  is  true  in 
some  cases,  a  construction  of  the  provisions 
contrary  to  the  plain  grammatical  significa- 
tion of  the  language  thereof. 

Our  conclusion  is  that  the  award  should 
be  affirmed,  and  the  writ  denied;  and  it  is 
so  ordwed. 

We  concur:  GHIPMAN,  P.  J.;  BUB- 
NETT,  J. 

(34  CItl.  App.  126; 

INGALLS  v.  EYRAUD.    (Civ.  1836.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jmie  14,  1917.) 

1.  Bnxs  AND  Notes  e=>493{3)— Action  on 
Check— Pbima  Facie  Case — Bubden  to  Es- 
tablish Affibwative  Defense. 

In  suit  on  a  check  given  as  deposit  on  ae- 
connt  of  the  purchase  price  of  realty  sold  by 
plaiiitiS  to  defendant,  phLintifTs  introduction  of 
the  check  in  evidence,  and  proof  of  its  nonpay- 
ment, and  that  tbe  nonpayment  was  caused  by 
defendant's  orders  to  the  bank,  made  a  prima  fa- 
de case  for  plaintiff,  castine  the  burden  on  de- 
fendant to  establish  his  affirmative  defense  of 
failure  of  ccmsideration. 

2.  Vendob  and  Pubcraser  €=>16— Bills  and 
Notes— Failure  of  Considebatioit. 

Where  plaintifTa  title  to  the  realty,  which 
he  had  contracted  to  convey  to  defendant,  the 
contract  providing  that,  if  the  title  should  be  in- 
curably defective,  defendant's  deposit  should  be 
returned  to  him,  was  admittedly  imperfect  on 
the  only  date  when  he  made  any  offer  to  convey 
to  defendant,  and  where,  after  such  time,  and 
before  commencement  of  his  action  on  defend- 
ant's deposit  check,  he  conveyed  to  a  third  per- 
son whatever  interest  he  had  in  the  premises, 
though  his  conveyance  to  the  third  person  was 
not  made  until  a  few  days  after  the  expiration 
of  the  30-dny  period  for  making  good  the  title 
named  in  plaintifFs  contract  with  defendant,  the 
consideration  for  defendant's  deposit  check  fail- 
ed, and  plaintiff  could  not  recover  thereon. 

Appeal  from  Superior  Court,  Kern  County ; 
Howard  A.  Peairs,  Judge. 

Action  by  H.  A.  Ingalls  against  A.  P.  By- 
rau'd.  From  a  Judgment  for  defendant,  and 
an  order  denying  his  motion  for  new  trial, 
plaintiff  appeals.  Judgment  and  order  af- 
firmed. 

T.  N.  Harvey,  of  Bakersfleld,  for  appellant 
Cbas.  N.  Sears,  of  Bakersfleld,  for  respond- 
ent. 

OONREY,  P.  J.  The  plaintiff  appeals  from 
tbe  Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  complaint  states 
a  cause  of  action  on  a  check  made  by  the  de- 
fendant to  the  plaintiff  on  the  26th  day  of 
March,  1913,  for  the  sum  of  |500.  Thereaft- 
er the  defendant  notified  the  bank  to  refuse 


payment  on  the  cbedc,  and  payment  was  re 
fused.  The  check  was  given  as  a  deposit  on 
account  of  the  purchase  price  of  real  property 
in  the  dty  of  Bakersfleld,  which  the  plaintifl 
sold  to  the  defendant  The  contract  of  sale 
bears  the  same  date  as  the  check,  and  was 
made  "subject  to  administration  of  the  John 
E.  Bailey  estate."  Tbe  terms  of  sale  were 
stated  as  follows : 

"Two  days  are  allowed  to  examine  title  and 
consummate  gale;  at  the  termination  of  said 
time  the  balance  of  said  purdiase  money  is  due, 
and  payable  upon  tender  of  the  deed  of  the  prop- 
erty sold.  If  title  la  defective,  30  days  are  al- 
lowed to  perfect  the  same,  and  if  after  tbe  ex- 
piration of  said  term  (unless  extended  by  mu- 
tual consent)  the  title  is  incurably  defective, 
then  the  deposit  is  to  be  returned.  If  the  sale  is 
not  consummated  in  accordance  with  the  forego- 
ing conditions,  the  deposit  is  to  be  forfMted. 
Time  is  of  the  essence  of  this  contract,  withoat 
recourse." 

The  contract  was  signed  by  '^.  A.  Ingalls. 
Agent,"  and  by  the  defendant.  It  is  admitted 
that  at  that  time  the  estate  of  John  B.  Bailey, 
deceased,  was  in  procesi^  of  administration, 
and  that  at  the  time  of  his  death  the  title  to 
the  real  property  described  In  the  contract 
was  vested  in  John  B.  Bailey.  The  tran- 
script shows  that  the  decree  of  distrlbutloa 
in  that  estate  was  received  In  evidence,  but 
the  contents  of  the  decree  are  not  definitely 
shown  In  the  record.  The  defendant's  attor- 
ney offered  in  evidence  a  "document  which  he 
described  as  "the  decree  of  distribution  de- 
creeing the  property  in  question  here  to 
Matthew  Bailey  In  the  estate  of  John  B.  Bai- 
ley, deceased,  on  the  2d  day  of  May,  1913." 
Although  the  record  beftore  us  does  not  In  di- 
rect terms  establish  tbe  fact,  we  might  infer, 
from  the  course  of  the  testimony  an'd  from 
the  argument  contained  in  the  briefs,  that 
the  decree  of  distribution  contained  the  neces- 
sary words  of  distribution  to  Matthew  Bailey 
of  the  property  described  in  tbe  contract 
For  the  purposes  of  tbe  argument  let  it  be 
assumed  that  this  was  the  fact 

[1]  Appellant  introduced  the  che<A  In  evi- 
dence and  proved  its  nonpayment  and  that 
the  nonpayment  was  caused  by  defendant's 
orders  to  the  bank.  This  made  a  prima  fade 
case  for  the  plaintiff,  and  we  agree  with  his 
attorney  that  thereby  the  blirden  was  cast 
upon  the  defendant  to  establish  his  afllrma- 
tive  defense,  which  in  substance  was  that  the 
consideration  for  the  check  had  failed.  On 
March  28,  1913,  plaintiff  tendered  to  the  de- 
fendant a  grant  deed  purporting  to  convey  to 
the  defendant  the  property  described  in  the 
contract,  "subject  to  the  administration  of 
the  John  E.  Bailey  estate."  The  defendant 
refused  to  accept  that  deed,  and  claimed  that 
the  grantors  then  did  not  have  any  right  to 
convey.  He  also  informed  the  plaintiff  that 
he  would  be  satisfied  to  receive  a  quitclaim 
from  Matthew  Bailey. 

The  findings  of  the  court  state  that  the 
plaintiff  thereupon  admitted  the  fact  to  be 
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that  he  ha'd  not  good  tiUe  and  could  not  con- 
vey good  title  to  said  property,  and  that  the 
cooTeyance  so  tendered  did  not  convey  title 
thereto  to  defendant,  an'd  that  the  property 
was  pending  administration  and  distribution 
nnder  the  estate  of  John  E.  Bailey,  deceased ; 
that  the  plaintiff  thereupon  informed  the  de- 
femdant  that  he  would  cause  a  good  an'd  suffi- 
cient deed  of  conveyance  to  said  property  to 
be  executed  and  delivered  to  the  plaintiff, 
conveying  and  vesting  good  title  to  the  de- 
fendant; that  the  plaintiff  at  all  times  has 
laUdd,  refused,  and  neglected  to  furnish  or 
tender  and  deliver  to  the  defendant  any  deed 
of  conveyance,  not  defective,  conveying  good 
title  to  the  property  described  In  the  contract 
These  findings  are  adequately  supported  by 
the  evidence.  The  defendant's  testimony  is 
positive  that  no  further  tender  of  any  deed 
was  made  to  him  by  or  on  behalf  of  the  plaln- 
tur,  after  the  28th  day  of  Match,  1013.  It 
further  appears  that  on  May  7,  1913,  the 
plaintiff  ezecated  a  deed  of  grant  to  one  S. 
Owens,  conveying  the  property  described  in 
the  Eyraud  contract,  and  that  in  the  follow- 
ing month  of  June  Matthew  Bailey  executed 
a  grant  dee'd  granting  the  same  premises  to 
S.  Owens.  The  facts  above  stated  show,  not 
only  that  the.  plaintiff's  title  to  the  property 
which  he  contracted  to  convey  to  the  defend- 
ant was  admittedly  Imperfect  on  the  only 
date  when  he  made  any  offer  to  convey  to 
the  defendant,  but  also  that  after  that  time, 
and  Ijefore  the  commencement  of  this  action, 
he  conveyed  to  a  third  party  whatever  Inter- 
est be  had  in  the  premises,  and  thereby  placed 
It  beyond  his  power  to  perform  his  contract 
with  the  defendant. 

[J]  The  fact  that  plaintiff's  conveyance  to 
Owens  was  not  made  until  a  few  days  after 
the  explraticm  of  the  80-day  period  named  in 
the  Eyraud  contract  does  not  exempt  the 
plaintiff  from  the  effect  of  his  act  in  making 
aucb  conveyance.  If  his  title  was  "Incurably 
defective,"  then  according  to  the  contract  the 
$600  deposit  was  to  be  returned  to  the  defend- 
ant. If  the  defect  was  capable  of  remedy, 
the  plalntUTs  duty  to  the  defendant  with  re- 
spect thereto  was  clearly  defined.  Upon  the 
facts  of  the  case,  aa  shown  by  the  evidence 
and  found  by  the  court,  the  consideration  for 
the  check  failed,  an'd  the  plaintiff  was  not  en- 
titled to  recover  thereon. 

The  judgment  and  order  are  afflimed. 

\7e  concnr:  JAMES,  J.;  WORKS,  Judge 
pro  tern. 
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(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    June  15,  1917.     Rehearing  Denied 
by  Supreme  Court  Aug.  13,  1917.) 

1.  DrVOBCB    4=»324— LlABILITT   FOB   SUPPOBT 

OF  Chiij)— Statute. 
Under  s  decree  of  divorce,  awarding  the  cus- 
tody of  tbe  minor  child  to  plaintiff  wife,  without 


maldng  any  provision  for  tlie  child's  support  oc 
maintenance,  prima  facie  defendant  nnsband 
was  relieved  from  liabiMty  on  account  of  any 
claim  for  the  support  of  the  child,  in  view  of  Civ. 
Code,  i  106,  providing;  that  the  parent  entitled 
to  the  custody  of  a  child,  must  give  him  support 
and  education  suitable  to  his  circumstances. 
2.  DiVOBCE      «=:^32— SUPPOBT      OF      MiNOB 

Child— Indkpendfnt  Action  Against  Fa- 

IHX»— SUFPLBllEKTABY  PbOCEEDINO. 

Under  Civ.  Code,  1 138,  giving  the  court  the 
right  at  any  time  during  the  minority  of  the 
children  of  divorced  parents  to  make  an  order 
against  the  father  for  maintenance  on  behalf  of 
the  minors,  where  a  mother  procured  a  divorce 
in  Nevada,  and  the  decree  awarded  her  tbe  cus- 
tody of  her  minor  daughter,  making  no  provision 
for  contribution  from  tlie  father  for  ner  sup- 
port, and  thereafter  father  and  mother  became 
residents  of  Oalifomia,  the  mother,  unable  to 
support  her  child,  could  bring  an  action  in  Cali- 
fornia for  judgment  requiring  her  former  bus- 
band  to  contribute  to  the  support  of  tbe  daugh- 
ter ;  the  proceeding  being  such  a  "supplementary 
proceeding"  as  was  avauable  to  the  mother. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Mabel  B.  Davies  (formerly  Ma- 
bel B.  Fisher)  against  Walter  W.  Fisber. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Order  afllrmed. 

Fay  R.  Robertson,  of  Los  Angeles  (John 
Munro,  of  Ix>s  Angeles,  of  counsel),  for  ap- 
pellant. J.  R.  Wilder,  of  Los  Angeles,  for 
respondent. 

JAMES,  J.  Plaintiff  sought  by  this  acUoa 
to  secure  a  judgment  in  part  requiring  her 
former  husband  to  contribute  to  the  support 
of  a  minor  child  of  the  plaintiff  and  defend- 
ant. The  court  rendered  judgment  agreeable 
to  tbe  prayer  of  tbe  complaint  as  to  the  main- 
tenance, from  which  judgment  this  appeal  is 
taken. 

The  plaintiff's  complaint  set  forth  the  date 
of  the  marriage  of  the  parties  In  1891;  the 
fact  that  they  lived  together  14  years,  and 
that  for  2  years  last  past  both  had  been  res- 
idents of  the  state  of  California,  and  for 
more  than  3  months  had  been  residents  of 
the  county  of  Los  Angeles;  that  on  the  4th 
of  March,  1911,  the  plaintiff  had  been  granted 
a  divorce  from  the  defendant,  and  gave  the 
name  and  age  of  the  child  which  was  the  is- 
sue of  the  marriage.  In  tbe  complaint  it  was 
then  alleged  as  follows: 

"That  said  child  is  in  immediate  need  of  mon- 
ey and  funds  for  her  care,  custody,  maintenance, 
support,  and  education ;  that  plaintiff  has  noth- 
ing wherewith  properly  or  at  all  to  maintain,  or 
support,  or  educate  said  child,  and  plalntifl!  avers 
that  unless  assistance  or  funds  are  immediately 
available  to  tbe  use  and  benefit 'of  said  minor, 
to  wit,  for  her  maintenance  and  support,  she  will 
he  compelled  to  Bul>8ist  upon  the  charity  of 
friends  or  such  provision  as  might  be  forthcom- 
ing from  the  state,  her  education  abandoned,  and 
this  plaintiff  will  be  forced  to  at>andon  the  care 
and  custody  of  said  child ;  that  plaintiff  has  no 
money  or  means  with  which  to  prosecute  this  ac- 
tion ;  that  said  defendant  is,  and  at  all  times 
herem  referred  to  has  been,  abundantly  able  to 
provide  means  for  the  proper  maintenance,  sup- 
port, and  education  of  said  child,  and  defendant 
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does  now  receive  for  his  salary  a  sum  in  excess 
of  1120  per  month.    •  /    *" 

It  was  further  alleged  that  demand  had 
been  made  upon  defendant  to  furuislx  money 
and  means  foi*  the  purposes  mentioned  and 
that  del'eudaut  had  refused  so  to  do.  The 
prayer  included,  not  only  a  request  for  an 
order  for  payment  of  money,  both  for  the 
maintenance  of  the  child  and  expenses  of 
suit,  but  the  further  prayer  was  that  plain- 
tiff be  awarded  the  care,  custody,  and  con- 
trol  of  the  juinor.  In  the  answer  of  defend- 
ant it  was  admitted  that,  at  the  date  stated 
by  plaintiff  in  her  complaint,  plaintiff  had 
been  granted  a  divorce  from  defendant ;  and 
the  further  statement  in  the  answer  was  ttuit 
such  divorce  had  been  granted  "by  default 
•  •  •  on  the  ground  of  desertion."  De- 
nials were  made,  meeting  the  allegations  as 
to  the  necessities  of  I  be  child,  and  as  a  sep- 
arate defense  it  was  alleged  that  shortly  aft- 
er the  divorce  had  been  granted  to  the  plain- 
tiff she  had  married  one  Davies,  and  that 
Oavies  had  received  the  minor  child  of  plain- 
tiff and  defendant  into  his  family  and  treat- 
ed said  child  as  his  own,  and  that  the  child 
bad,  after  the  marriage  between  plaintiff  and 
Davies,  been  supported  by  Davies  and  the 
plaintiff.  By  an  amendment  to  the  complaint, 
the  plaintiff  set  forth  the  decree  of  divorce 
which  bad  been  granted  to  her  in  the  state 
of  Nevada.  In  this-  decree  It  was  recited  thot 
the  court  bad  heard  sworn  testimony  and 
"proof  of  service  of  summons  and  complaint," 
and  had  made  findings  of  fact  Appropriate 
language  to  effect  a  dissolution  of  the  mar- 
riage was  then  set  forth,  and  in  conclusion 
it  was  ordered  "that  plaintiff  is  hereby 
awarded  the  care  and  custody  of  the  minor 
child,  named  Marlon  Fisher,  until  the  fur- 
ther orders  of  court." 

From  the  record  presented  it  appears  that 
an  order  to  show  cause  was  made  herein, 
and  that  the  defendant  appeared  and  testi- 
mony was  heard  respecting  the  matters  in  is- 
sue, and  that,  such  matters  being  submitted 
to  the  court,  the  order  followed  directing  that 
defendant  pay  the  sum  of  $20  per  month. 
None  of  the  testimony  heard  Is  brought  up 
for  examination.  As  we  gather  from  the 
printed  record,  it  would  appear  that  the  par- 
ties submitted  the  merits  of  their  case  upon 
the  order  to  show  cause,  although  we  fail  to 
find  any  stipulation  or  appropriate  proceed- 
ing taken  to  necessarily  indicate  that  such 
was  the  case.  However,  the  order  as  finally 
made  hai  the  .characteristics  of  a  permanent 
order — ^in  other  words,  a  final  judgment.  But 
whether  it  be  deemed  an  orQer  or  a  Judgment 
is  perhaps  immaterial,  in  view  of  the  fact 
that  the  parties  on  this  appeal  in  their  briefs 
present  the  main  questions  involved  as 
thougb  a  trial  had  been  fully  had  on  the 
merits.  This  condition  of  the  briefs  furnishes 
warrant  for  us  to  assume  that  aU  facts  nec- 
essary to  support  the  order  or  Jodgmeat  were 


proved,  conditioned,  of  oooree,  upon  it  now 
appearing  tliat  under  the  allegations  of  the 
complaint  and  admissions  of  the  answer 
plaintiff  was  entitled  to  any  relief.  In  the 
decree  of  divorce  granted  to  the  plaintiff  in 
the  state  of  Nevada  it  is  recited  that  proof 
of  service  of  summons  and  complaint  was 
shown  to  have  been  made.  We  will  therefore 
assume,  in  so  far  as  it  is  material  here,  that 
the  Nevada  court  acquired  fnU  Jurisdiction 
over  the  subject-matter  and  person  of  the 
defendant 

[1]  We  then  find  that  the  decree,  after  de- 
creeing that  the  marriage  be  dissolved, 
awarded  the  custody  of  the  minor  child  to  the 
plaintiff  without  making  any  provision  for 
her  support  or  maintenance.  Under  such  a 
decree  prima  facie  the  husband  wos  relieved 
from  liability  on  account  of  any  claim  for 
the  support  of  that  minor  child.  It  Is  now 
well-established  law  of  this  state  that  where, 
in  a  decree  of  divorce,  the  father  is  deprived 
of  the  custody  of  a  minor  child,  and  no  order 
is  made  requiring  him  to  contribute  toward 
his  or  her  support  the  whole  duty  of  furnish- 
ing maintenance  to  the  child  rests  on  the 
mother.  This  particularly  because  of  the  pro- 
visions of  section  196  of  the  Civil  Code,  which 
provides  that  "the  parent  entitled  to  the 
custody  of  a  child  must  give  him  support  and 
education  suitable  to  his  circumstances." 
Selfridge  v.  Paxton,  146  Cal.  713,  79  Pat 
425,  and  cases  therein  cited;  Ex  parte  Mil- 
ler, 109  Cal.  643,  42  Paa  42S;  People  v.  Hart- 
man,  23  Cal.  App.  72,  137  Pac.  611.  Taking 
this  condition  of  the  law  as  a  basis,  counsel 
for  appellant  advances  one  step  further,  and 
asserts  that  admitting  that  In  an  action  for 
divorce  the  court  has  authority,  when  award- 
ing the  custody  of  a  minor  to  the  mother,  to 
require  the  father  to  contribute  to  the  sap- 
port  of  the  child  (sections  138  and  139,  Qv. 
Code),  as  the  Nevada  court,  by  a  decree  con- 
cededly  valid,  awarded  the  custody  of  the  mi- 
nor in  this  case  to  the  mother  and  made  no 
provii^n  for  contributiou  from  the  father 
for  her  support  that  decree  operated  as  a 
final  adjudication  of  the  liability  of  the  fa- 
ther, and  divested  him  wholly  of  any  furthw 
parental  obligation  in  that  direction.  It  was 
held  in  Shattuck  v.  Shattuck,  135  CaL  192, 
67  Pac.  45,  that  where  a  court,  actinK  under 
section  138  of  the  Civil  Code,  In  an  action  for 
divorce,  failed  to  make  provision  requiring 
the  father  to  support  minors  whose  custody 
are  awarded  to  the  mother,  no  Jurisdiction 
was  retained  to  thereafter  add  to  or  modify 
the  decree  in  such  a  way  as  to  impose  by  a 
judgment  such  a  duty  upon  the  father.  It 
win  be  found,  however,  that  section  138,  Civil 
Code,  was  amended  In  1905,  after  the  deci- 
sion above  dted  was  rendered,  and  that  that 
section  now  gives  to  the  court  the  right  at 
any  time  during  the  minority  of  the  ehlldren 
to  make  an  order  against  the  father  for  main- 
tenance on  behalf  of  the  minors.    So  it  there- 
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fore  appears  that,  had  tbe  Judgment  of  di- 
vorce been  rendered  In  this  state,  plaintiff 
would  bave  had  the  right  In  the  action  to 
more  for  modification  of  the  judgment  and 
obtain,  If  the  circumstances  warranted,  pre- 
cisely the  relief  that  she  sought  and  was 
given  by  the  order  made  In  this  case. 

[2]  Appellant  urges,  howevet-,  that  plaintiff 
has  no  standing  to  prosecute  this,  an  inde- 
pendent action,  after  having  had  adjudicated 
all  matters  involved  In  the  divorce  proceed- 
ing. But  It  appears  by  the  affirmative  allega- 
tions of  plaintiff's  complaint  that  both  parties 
to  this  action  are  now  residents  of  the  state 
of  California.  Plaintiff  would  be  powerless 
to  proceed  In  tbe  Nevada  action  and  obtain 
the  relief  demanded,  because  personal  Juris- 
diction of  the  defendant  could  not  there  be 
had.  We  think  this  proceeding,  while  per- 
haps not  cast  by  the  allegations  of  the  com- 
plaint in  the  most  direct  and  convenient  form, 
is  one  which  the  plaintiff  had  the  right  to 
avail  herself  of  and  which  Is  appropriate 
under  the  statutes.  In  the  Matter  of  Mc- 
Mullln.  164  Cal.  504.  129  Pac.  773,  the  court 
there  was  considering  the  obligations  of  the 
husband  where  a  decree  had  been  granted  In 
Nevada,  but  no  personal  service  of  summons 
had  been  made.  The  decree  there  purported 
to  give  the  custody  of  a  minor  child  to  the 
mother  and  awarded  $100  a  month  as  alimony 
to  the  plaintiff.  Our  Supreme  Court  held 
that  the  decree  respecting  alimony  and  the 
custody  of  the  chDd  could  not  be  enforced  in 
this  state  because  only  substituted  service  of 
summons  was  had  and  no  personal  Jurisdic- 
tion of  the  defendant  obtained.  The  court, 
however,  made  this  observation: 

"  ♦  •  •  It  fell  within  the  power  of  the  wife, 
under  snpplpmentary  proce«<]ing8  brouf^ht  in 
this  state,  with  pcr.sonal  service  upon  the  for- 
mer husband,  to  have  procured,  it  the  fapts  war- 
ranted, an  award  of  the  custody  of  the  children, 
with  provision  for  her  own  and  their  support. 
She  did  not  do  this,  but  resorted  to  guardian- 
ahip  proceedings,  under  which,  in  terms,  she  was 
awarded  the  custody  of  the  persons  and  estates 
of  the  minors.  The  legal  effect,  then,  of  both  the 
Nevada  decree  and  the  guardianship  decree,  was 
to  eive  the  mother  the  custody  and  control  of  the 
children,  without  charging  upon  the  hushnnd 
their  snpport.  TTnder  section  196  of  the  Civil 
Code  this  sitnation  prima  facie  relieves  the  hus- 
band of  the  duty  of  snpport  and  casts  it  on  the 
wife.  *  •  •  Our  law  Is  adennate,  but  the 
obvious  steps  to  be  taken,  and  which,  if  talcen, 
dearly  would  have  fixed  the  father's  duty  In 
this  regard,  and  so  made  him  penally  liable  for 
his  breach  of  duty,  were  disreRardod.  Instead  of 
resorting  to  appropriate  measures,  by  prooppd- 
ings  under  the  Nevada  judgment,  to  straighten 
the  legal  tangle  which  now  exonerates  the  hus- 
band from  the  duty  of  furnishing  such  support, 
resort  was  had  to  the  criminal  court.    •    •    • »' 

While  tbe  Supreme  Court  has  not  intimated 
as  to  what  the  particular  form  of  proceeding 
should  have  been  in  order  to  enable  the  wife 
in  California  to  charge  the  husband  with  tbe 
support  of  the  children,  we  think  that  issues 
were  presented  in  this  case  which  were  in 
general  appropriate  to  the  end  sought  and  of 


which  the  superior  court  had  jurisdiction.  It 
may  be  also  of  Interest  to  note  that  in  the 
cases  dted,  particularly  where  It  was  de- 
clared that  divesting  of  custody  without  re-- 
qulrement  for  support  in  a  divorce  action 
freed  the  offending  parent  of  obligation  to 
contribute.  It  was  assumed,  and  not  con- 
trarily  alleged,  that  tlie  wife  had  means,  if 
she  wished  so  to  employ  Ihem,  with  which  to 
care  for  the  minors  left  in  her  custody.  We 
apprehend  that,  regardless  of  the  legal  rela- 
tions between  husband  and  wife  after  divorce 
decree  limiting  or  restricting  their  liability 
toward  each  other,  support  may  be  enforced 
in  favor  of  a  minor  child  from  the  father, 
where  the  situation  Is,  as  this  case  presenta 
It,  that  the  mother  is  left  without  means  and 
Is  wholly  unable  properly  to  care  for  or  edu- 
cate her  child.  We  feel  well  satisfied  that 
thl&'  proceeding,  brought  in  this  state,  where 
the  complaint,  admissions  of  the  answer,  and 
the  evidence  show  the  adjudication  made  in 
the  divorce  action  in  Nevada,  and  the  neces- 
sity which  has  arisen  for  support  to  be  fur- 
nished for  the  minor,  may  properly  be  con- 
sidered as  such  a  "supplementary"  proceed- 
ing as  is  Indicated  in  the  Matter  of  McMul- 
lin,  supra,  to  be  available  to  the  plaintiff. 
The  order  is  afilrmed. 

We  concur:     CONRET,  P.  J.;    WORKS, 
Judge  pro  tem. 


(88  CaJ.  App.  763) 
VULCAN  FIRE  INS.  CO.  v.  JORGENSEN. 
(Civ.  2027.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    May  29,  1917.    Rehearing  Denied 
by  Supreme  Court  July  27,  1917.) 

1.  COBPOBATIONS     <g=>80(12)   —   SUBSCRIPTION 

FOB  Stock  —  Speciai.  Damage  —  A vebment 

ANn  Proof. 
Where  defendant  would  not  have  subscribed 
for  stock  except  for  the  false  statement  that  a 
man  in  whose  integrity  and  business  capacity 
defendant  placed  special  reliance  had  written  a 
letter  advising  defendant  to  subscrilie,  the  sub- 
scription could  be  rescinded  without  the  aver- 
ment or  proof  of  pecuniary  damages. 

2.  Corporations    ®=>80(12)  —  Sdbscripttow 
for  Stock — Rescission — Promptness. 

Where  subscriber  for  corporate  stock,  imme- 
diately upon  discovery  of  false  representations 
and  within  eight  days  after  the  making  of  the 
contract,'  wrote  a  letter  repudiating  the  sub- 
scription, he  rescinded  promptly. 

3.  CoBPOBATIONS     €=80(12)   —   StTBSORIPTION 

FOB  Stock— Lbitkb  of  Rescission — Suffi- 
ciency. 
A  letter  of  rescission,  stating  in  unequivo- 
cal terms  that  the  reason  for  the  rescission  was 
that  the  subscription  was  obtained  by  misrepre- 
sentations and  fraud  on  the  part  of  the  com- 
pany's agent,  was  sufiScivnt,  as  the  company 
could  have  learned  the  details  from  its  agent. 

4.  CoBPOBATIONS    e=»80(12)  —  Subbcbiption 
FOB   Stock— Rescibsion  —  CoNnmoN   Pke- 

CEDENT. 

Where  the  corporation  had  merely  under- 
taken to  deliver  to  the  subscritier  the  stock  upon 
payment  of  the  balance  of  the  purchase  price, 
tlie  rescission  by  the  subscriber  ipso  facto  can- 
celed the  obligation  of  the  corporation,  and  an 


4tB»For  other  cases  am  same  topic  and  KET-NVMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


836 


166  PACIFIC  REPORTER 


(Cat 


offer  by  snbscrlber  to  retarn  whateTer  of  valae 
he  bad  received  was  unnecessary. 
6.  Appeal  and  Erbor  9=31060(1)— Ixfbofbb 
Testimont— Harmless  Error. 
While  the  suscription  sought  to  be  canceled 
was  made  by  the  husband,  where  husband's  tes- 
timony that  he  was  induced  by  untrue  repre- 
sentations to  enter  into  the  contract  was  uncon- 
tradicted, permitting  the  wife  to  state  that  she 
relied  on  the  representations  was  without  prej- 
ndice. 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  S.  Wells,  Judge. 

Action  by  the  Vulcan  Fire  Insurance  Com- 
pany against  H.  P.  Jorgensen,  In  which  de- 
fendant filed  a  cross-complaint.  From  a 
judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Otto  Irving  Wise,  of  San  Francisco,  for  ap- 
pellant Peck,  Bunker  &  Cole  and  Henry  C. 
McPlke,  all  of  Oakland,  for  respondent 

IjBNNON,  p.  J.  In  an  action  to  recover  the 
balance  due  from  the  defendant  upon  a  sub- 
scription to  stock  in  the  plalntilT  corporation, 
the  defendant  denied  liability,  and  in  a  cross- 
complaint  averred  that  he  had  rescinded  his 
contract  of  subscription  sued  upon  because 
of  oertaln  fraudulent  representations  of  the 
plaintiff's  agent  by  which  It  was  Induced,  and 
prayed  Judgment  for  the  recovery  of  the 
amount  paid  by  him  upon  said  subscription. 
The  court  rendered  Judgment  in  defendant's 
favor,  and  granted  him  the  relief  sought  by 
bis  cross-complaint,  basing  its  judgment  up- 
on findings,  among  others,  as  follows: 

"In  procuring  said  subscription  the  plaintiff 
was  represented  by  and  acted  entirely  through 
one  3.  B.  Harper.  •  •  *  On  said  last-named 
day  said  J.  B.  Harper  •  •  •  went  to  the 
ranch  and  home  of  the  defendant  in  the  county 
of  Merced,  *  •  •  and  as  an  inducement  to 
defendant  to  subscribe  for  said  capital  stock 
stated  to  defendant  as  follows:  That  one  J.  F. 
Carlson,  the  president  of  the  Central  National 
Bank  tai  the  city  of  Oakland,  had  given  to  said 
Harper,  as  the  agent  and  representative  of 
plaintiff,  a  letter  directed  to  defendant,  advising 
the  defendant  to  become  a  purchaser  and  sul>- 
scriber  for  capital  stock  in  Vulcan  Fire  Insur- 
ance Company,  plaintiff  herein,  and  that  by 
some  oversight  he,  the  said  Harper,  had  left 
•aid  letter  in  bis  hotel,  and  that  said  J.  F.  Carl- 
son was  very  angry  with  said  Harper  because 
he  had  not  before  solicited  the  sut>scription  of 
defendant  That  said  Carlson  was  going  to  quit 
his  position  with  said  Central  National  Bank  in 
Oakland  within  six  months  and  take  complete 
and  active  charge  of  the  business  of  plaintiff 
and  do  nothing  else.  That  said  Carlson  was 
head  of  plaintiff  at  that  present  time,  but  was 
not  wilhng  the  general  public  should  know 
about  it,  and  that  in  accordance  with  the  direc- 
tions of  said  Carlson  he,  said  Harper,  had  come 
to  obtain  defendant's  subscription  to  said  stock. 

"At  the  time  of  the  malring  of  the  aforesaid 
statement  and  representations,  said  J.  B.  Hai^ 
per  well  knew  that  said  defendant  placed  great 
reliance  upon  the  business  sagacity  of  said  J. 
F.  Carlson  and  in  his  judgment  as  a  business 
man,  and  also  held  the  said  J.  F.  Carlson  in 
high  esteem  as  a  friend,  and  if  defendant  could 
be  induced  to  believe  that  said  Carlson  had  given 
a  letter  to  Harper  directed  to  defendant  advis- 
ing defendant  to  subscribe  for  capital  stock  in 


said'  plaintiff  corporation,  and  that  said  Carlson 
was  anxious  for  defendant  to  do  so,  and  was 
angry  with  said  Harper  because  he  bad  not  be- 
fore that  time  solicited  said  subscription  from 
defendant,  and  that  said  Carlson  was  fcoing  to 
quit  his  position  with  said  Central  National 
Bank  within  six  months  and  take  complete  and 
active  charge  of  the  business  of  plaintiff  and  do 
nothing  else^  and  that  said  Carlson  was  at  the 
head  of  plaintiff  at  that  present  time  but  was 
not  willing  the  general  public  should  know  about 
it,  and  that  in  accordance  with  the  directions  of 
said  Carlson  Harper  had  come  to  obtain  defend- 
ant's subscription  for  said  stock,  said  defendant 
would  subscribe  for  the  same;  and  the  said 
statements  and  representations  were  so  made  by 
the  said  Harper  with  the  design  and  for  the 
purpose  of  obtaining  from  said  defendant  said 
suljscription. 

"The  said  defendant  believed  the  said  state- 
ments •  •  •  and  relied  upon  the  said  state- 
ments and  all  of  them,  and  believing  the  same 
and  relying  upon  them  the  said  defendant  then 
and  there  paid  to  the  said  Harper,  as  agent  and 
representative  of  plaintiff,  the  sum  of  $750,  i)e- 
ing  $5  per  share  upon  160  shares  of  the  capital 
stocic  of  plaintiff  for  which  said  defendant  then 
and  there  subscribed  and  agreed  to  pay  to  plain- 
tiff the  further  sum  of  $3,000,  the  balance  of 
said  subscription  price. 

"The  said  statements  hereinabove  referred  to 

*  *  *  were  and  each  of  them  was  false  and 
untrue,  and  the  said  Harper  •  •  •  vrcU 
knew  that  the  same  and  each  of  them  was  false 
and  untrue,  and  he  well  knew  that  the  said  de- 
fendant believed  the  said  statements  to  be  true 
and  that  he  relied  upon  them  and  each  of  them 
as  being  true,  and  was  induced  by  them  and 
each  of  them   to  pay  the  said   sum  of  money 

•  •  •  to  plaintiff,  and  became  a  subscriber 
for  said  150  shares  of  stock  believing  and  rely- 
ing upon  the  said  statements,  and  there  was  no 
other  inducement  to  the  said  defendant  than  as 
hereinabove  stated  to  become  the  subscriber  for 
said  stock,  and  each  and  all  of  said  representa- 
tions were  untrue  and  were  material,  and,  with- 
out the  said  statements  and  r«E>resentati<Mis  so 
made  to  the  defendant  said  defendant  would 
not  have  paid  to  said  Harper  for  plaintiff  or 
to  the  plaintiff  said  sum  of  $760,  or  become  a 
subscriber  for  said  capital  stock." 

The  court  also  found  that  the  defendant, 
upon  discovering  the  falsity  of  the  r^re- 
sentations,  promptly  rescinded  hla  subscrip- 
tion, and,  having  reference  to  the  duty  of  one 
seeking  to  rescind  a  contract  to  return  to  the 
other  party  to  It  anything  received  under  It 
found  'that  the  defendant  bad  recdved 
nothing. 

In  urging  a  reversal  of  the  Jndgmeiit  and 
order  denying  its  motion  for  a  new  trial  the 
plaintiff  makes  several  contenttons,  viz.:  (1) 
That  the  record  contains  no  allegation,  evi- 
dence, or  finding  that  the  cross-complainant 
was  In  any  way  pecuniarily  damaged  by  the 
alleged  false  representations;  (2)  that  he 
failed  to  rescind  promptly  upon  discovery  of 
the  facts  entitling  him  to  rescind;  (3)  that 
the  notice  of  rescission  by  the  cross-complain- 
ant was  insufficient  for  various  reasons,  but 
chiefly  because  It  failed  to  state  the  grounds 
upon  which  the  right  was  attempted  to  be 
exercised;  (4)  that  the  defendant  lost  his 
right  to  rescind  because  he  did  not  offer  to 
return  whatever  of  value  be  bad  received; 
and  (5)  errors  of  law  in  the  admission  of  cer- 
tain testimony. 
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1.  Addressing  ourselves  to  tbe  first  of  tbeee 
oontentlons.  In  an  action  sncb  as  this,  where 
tbe  defendant  and  cross-complainant  merely 
recites  the  payment  of  his  subscription  and 
asks  for  its  rescission,  an  allegation  or  proof 
of  pecuniary  damage  sustained  by  him  is  not 
necessary.  The  author  of  Cook  on  Corpora- 
tions, speaking  of  the  rescission  of  a  sub- 
acription  to  corporate  stock,  says: 

"It  is  the  duty  and  right  of  directorB,  without 
waiting  for  a  bill  in  equity  or  other  legal  pro- 
ceedings, to  revoke  a  subscription  contract,  and 
remove  from  the  stockholders'  list  the  name  of 
a  8ul»criber  who  reasonably  provoi  that  he  was 
induced  to  subscribe  by  fraudulent  represen- 
tations chargeable  to  the  corporations  and  who 
requests  a  rescission  of  the  subscription.  •  •  * 
Where,  upon  such  a  demand  being  made  by  a 
subscriber,  tlie  directors  refuse  to  dissolve  the 
subscription  contract,  the  8ubscril>er  need  not 
always  resort  to  a  bill  in  equity  to  have  the  con- 
tract set  aside  for  fraud.  A  mere  notification 
to   the  corporation   is  generally   sufficient. 

"Sec.  164.  The  most  common  remedy  of  a  sub- 
scriber induced  by  fraud  to  subscribe  is  to  wait 
until  the  corporation  brings  suit  to  collect  the 
subscriptions,  and  then  to  set  up  the  fraud  as  a 
defense.  Nearly  all  the  cases  in  this  country  are 
casea  where  this  remedy  has  been  adopted. 
*  *  •"  Cook  on  Corporations,  {$  153  and 
154,  p.  422,  vol.  1. 

That  such  misrepresentations  as  are  com- 
plained of  in  tbe  case  at  bar  are  sufBdent  to 
entitle  the  subscriber  to  rescind,  without 
proof  of  pecuniary  damage  suffered,  is  well 
settled.  At  sectton  145  (page  410)  of  tbe 
work  Just  referred  to  the  aathor  aays: 

"Any  false  statement  by  the  authorized  agents 
of  a  corporation  in  regard  to  the  past  or  pres- 
ent status  of  the  corporate  enterprise  or  mate- 
rial matterls  connected  therewith,  whereby  sub- 
scriptions are  obtained,  is  a  fraudulent  represen- 
tation. Thus,  a  false  statement  that  •  •  • 
certain  individuals  are  directors  •  *  *  has 
been  held  to  constitute  a  fraudulent  representa- 
tion entitling  the  subscriber  induced  thereby  to 
subscribe  to  the  remedies  provided  for  him  by 
law  in  such  cases" 

— dtlng  Blake's  Case,  34  Beav.  639;  Man- 
ster's  Case,  14  W.  B.  967;  In  re  Metropolitan, 
etc.,  Ass'n,  64  1>.  T.  Bep.  561;  Ex  parte 
Brown,  95  I*  T.  Rep.  756. 

The  rnle  announced  was  followed  in  the 
case  of  Coles  v.  Kennedy,  81  Iowa,  360,  46 
N.  W.  1088,  25  Am.  St  Rep.  503.  There  one 
ot  the  representations  by  which  the  com- 
plaining subscriber  had  been  Induced  to  take 
tbe  stock  was  that  one  Ix  H.  Mallory,  a  resi- 
dent for  many  years  of  the  commnnlty  and 
known  as  a  man  of  large  business  experience 
and  cai>adty  and  a  successful  business  man, 
bad  snbscribed  for  5,000  shares  In  the  com- 
pany, whereas  in  truth  he  was  given  the 
stock  for  tbe  Influence  of  his  name  In  pro- 
curing subscriptions.  In  speaking  of  this 
feature  of  tbe  case  tbe  court  said: 

"The  (act  that  Mr.  Mallory  was  not  to  pay  for 
his  stock  was  concealed  from  the  appellee.  To 
have  disclosed  it  would  have  been  to  defeat  the 
very  purpose  for  which  the  5,000  shares  were 
given  to  Mallory.  We  have  no  doubt  but  the 
belief  that  Mr.  Mallory  had  subscribed  for  5,000 
shares  of  the  stock,  and  that  he  had  or  was  to 
pay  for  the  same,  operated  as  an  inducement  to 
appellee  to  subscribe  for  the  stock,  and  execute 
^e  contract   in   question.     This   was   such   a 


fraud  as  cannot  have  the  approval  of  a  court  of 
equity,  and  for  which  the  contract  induced  by 
it  should  be  canceled  and  held  for  naught." 

[1]  In  the  case  at  bar  It  plainly  appears 
that  tbe  sole  inducing  cause  of  the  subscrip- 
tion was  tbe  false  statements  as  to  the  con- 
nection of  Mr.  Carlson  with  tbe  corporation 
plaintiff — a  man  in  whose  Integrity  and  busi- 
ness capacity  the  respondent  plaoed  special 
reliance.  We  think  it  clear  that  such  a  sub- 
scription could  be  rescinded  without  tbe  sub- 
scriber averring  or  proving  pecuniary  damage. 

[2]  2.  The  second  contention  of  tbe  appel- 
lant, that  the  respondent  failed  to  rescind 
promptly,  is  also,  we  think,  untenable.  Tbe 
evidence  shows  that  immediately  upon  dis- 
covering the  falsity  of  tbe  representations 
and  within  eight  days  of  tbe  making  of  tbe 
contract  of  subscription  the  respondent 
wrote  to  tbe  president  of  tbe  company  re- 
pudiating tbe  contract 

[3]  3.  Nor  do  we  think  that  tbe  appellant's 
third  contention  can  be  upheld.  Tbe  letter 
of  rescission  unequivocally  stated  that  tbe 
reason  for  this  action  on  the  part  of  tbe  re- 
spondent was  that  the  aubscrlptioD  had  been 
obtained  by  misrepresentation  and  fraud  on 
tbe  part  of  the  company's  agent.  It  is  true 
that  the  specific  misrepresentations  complain- 
ed of  were  not  enumerated,  and  that  no  reply 
was  vouchsafed  by  the  wife  of  the  respond- 
ent to  a  letter  written  to  her  by  the  attorney 
of  tbe  appellant  inquiring  of  wbat  they  con- 
sisted. But  the  most  detailed  enumeration 
of  those  representations  would  not  have  made 
tbe  attempted  rescission  more  unequivocal, 
although  imdoubtedly  the  possession  of  them 
would  have  enabled  tbe  idaintifl  to  form  an 
opinion  as  to  whether  the  respondent's  with- 
drawal from  his  contract  was  justified.  Hie 
appellant  however,  had  other  means  of  find- 
ing out  what  these  representations  were,  in- 
asmuch as  tbey  were  made  by  its  own  agent 
and  we  cannot  assume  that  tbe  agent  would 
not  have  disclosed  them  to  bis  principal  upon 
tbe  tatter's  demand.  In  the  case  of  Savage 
V.  Bartlett  78  Md.  561,  28  AtL  414,  speaking 
of  the  rights  of  a  sto(^bolder  with  regard 
to  a  corporation  to  tbe  stock  of  which  he 
has  subscribed,  induced  by  false  representa- 
tions, the  court  says: 

"A  notice  to  the  company  that  he  rescinds  the 
subscription,  giving  the  reasons  therefor,  is  mit- 
ficieut" 

[4]  4.  Nor  can  we  give  our  adherence  to 
the  appellant's  fourth  contention.  Tbe  re- 
spondent having  received  nothing  from  tbe 
appellant,  could  return  nothing.  Tbe  appel- 
lant bad  merely  undertaken  to  Issue  a  cer- 
tain number  of  shares  of  stock  upon  payment 
of  tbe  balance  of  tbe  purchase  price.  While 
this  was  a  contingent  obligation  on  tbe  part 
of  the  corporation,  it  was  ipso  facto  canceled 
upon  tbe  rescission  by  tbe  stockholder  of  his 
subscription,  and  the  corporation  was  there- 
by placed  in  tbe  same  position  as  if  slock  Is- 
sued by  it  bad  been  returned  by  the  sub- 
scriber. Tbe  angument  that  a  certain  number 
of  shares  bad  been  "set  aside"  for  the  sub- 
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scrlber,  and  tbat  the  latter  therefore  bad 
received  something  which  he  failed  to  re- 
turn, has  not  even  the  merit  of  plausibility. 

[6]  But  one  other  point  made  by  the  ap- 
pellant requires  mention.  The  respondent's 
wife  was  a  witness  at  the  trial  on  his  behalf, 
and,  over  the  objection  of  the  appellant,  was 
permitted  to  answer  affirmatively  the  follow- 
ing question: 

"Did  you  rely  on  a  statement  of  Mr.  Harper 
that  be  had  a  letter  from  Mr.  Carlson  and  that 
Mr.  Carlson  was  to  be  president  of  the  Vulcan 
Fire  Insurance  Company  prior  to  your  subscrib- 
ing for  this  certificate  of  stock?" 

The  objection  was  that  the  question  was  In- 
competent, irrelevant,  and  immaterial,  and 
assumed  facts  not  in  evidence.  While  the 
subscription  sought  to  be  canceled  was  one 
made  by  the  husband,  and  therefore  ordinari- 
ly it  would  be  immaterial  what  effect  the 
representations  made  in  obtaining  it  had  up- 
on the  wifev  it  sufficiently  appeared  that  the 
wife  was  present  at  the  interview  between  the 
agent  and  her  husband  and  took  an  active 
part  therein^  The  company's  reply  to  the 
letter  of  cancellation  was  addressed  to  her, 
<and  was  couched  in  such  terms  as  if  she 
were  the  active  head  of  the  marital  com- 
munity whose  funds  bad  been  invested  In  the 
stock ;  and  it  was  quite  apparent  from  the 
evidence  of  the  whole  transaction  that  when 
the  company's  agent  in  his  efforts  to  sell  the 
stock  to  the  respondent  had  won  the  la/dy  over 
he  bad  gained  three-fourths  of  the  battle. 
But  quite  apart  from  this  the  evidence  of 
the  husband  that  he  was  induced  by  the 
agent's  untrue  representations  to  enter  into 
0»e  subscription  contract  was  uncontradicted, 
so  that,  even  if  the  court  ought  not  to  have 
permitted  this  question  to  be  answered,  its  ac- 
tion in  so  doing  cannot  be  held  to  have  caused 
any  prejudice  to  the  appellant. 

For  the  reasons  given,  the  judgment  and 
order  are  affirmed. 

We  concur:  KERRIQAN,  J.;  BICH- 
ABDS,  J. 

(34  Cal.  App.  143) 

KOBEBTSON  v.  DREW.    (Ov.  1865.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  16,  1917.    Rehearing 
Denied  July  16,  1917.) 

1.  L.ANDIX>RD    AND   TENANT   ®=>83(1)— I^ABE— 

CoNBTBUcTioN— "Renewal  or  Lease." 
A  covenant  providing  for  the  "renewal  of  a 
lease"  at  the  uption  of  the  lessee  imports  the 
giving  of  a  new  lease;  but  what  is  meant  by 
the  quoted  words  may  depend  upon  a  reading  of 
the  whole  instrument  and  the  practical  con- 
struction given  it  by  the  parties. 

[Ed.  Note. — For  otlier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Renewal.] 

2.  ilandlobd  and  tenant  <®=383(1)— lease— 
Construction — New  Lease. 

Plaintiff  leased  certain  premises  to  defendant 
for  one  rear  from  August  11,  1913,  with  the 
privilege  to  defendant  of  "renewing  the  lease" 
for  a  further  term  of  from  one  to  five  years.  On 
August  11,  1914,  defendant  wrote  to  plaintiff 
that  he  had  elected  to  take  the  premises  for  two 


years.  On  August  2l8t,  the  plaintiff  replied, 
stating  that,  if  defendant  called  at  the  office,  "we 
wUl  fix  you  up."  Defendant  did  not  call,  but 
remained  in  the  premises,  paying  rent  as  be- 
fore, until  the  January  following,  when  he  gave 
up  possession  without  the  consent  of  plaintiff. 
The  premises  remained  unoccupied  until  August 
14,  1916,  and  the  plaintiff  seeks  to  recover  rent 
for  such  period,  lleld,  that  construction  given 
lease  by  parties  negatives  theory  that  lessee, 
could  on  mere  notice  or  by  remaining^  in  pos- 
session, hold  the  premises  for  an  additional  pe- 
riod under  the  original  lease. 

3.  Landlobd  and  Tenant  ^=»72  —  IfiA8»— 

TERMT  N  ATION— TlHK. 

Defendant  was  in  possession  of  the  prem- 
ises when  the  lease  was  made,  and  the  receipts 
for  the  rent  were  made  to  run  from  the  11th  of 
one  month,  inclusive,  to  the  11th  day  of  the  next 
month,  exclusive.  Held,  that  the  lease  had  ter- 
minated before  defendant's  letter  was  written. 

4.  Lardlobd  and  Tenant  ®=>83(2)— Renew- 
al OF  Pbivileob  —  Afteb  Expibatioh  of 
Tebu 

Wherft  one  desires  to  avail  himself  of  the 
privilege  Of  renewing  or  extending  a  lease,  he 
must  exercise  that  right  before  the  expiration 
of  the  original  term. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Shortall, 
Judge. 

Action  by  M.  Robertson  against  J.  S. 
Drew.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Jas.  H.  Beyer,  of  San  Francisco,  for  ap- 
pellant E.  M.  Leonard,  of  San  Francisco, 
for  respondent. 

KERRIGAN,  J.  Plaintiff  prosecuted  this 
appeal  from  a  judgment  In  favor  of  the  de- 
fendant in  an  action  on  a  lease  to  recover 
rent  In  August  1913,  plaintiff  leased  cer- 
tain premises  to  the  defendant  for  the  term 
of  one  year  from  August  11,  1913,  with  the 
privilege  to  defendant  of  "renewing  the 
lease"  for  a  further  term  of  from  one  to 
five  years.  On  August  11,  1914,  the  defend- 
ant wrote  a  letter  to  the  plaintiff,  stating  In 
part  that  he  had  elected  to  take  the  premises 
for  a  further  period  of  two  years.  On  Au- 
gust 21st  the  plaintiff  replied  to  this  letter, 
saying:  "If  you  will  call  at  the  office,  we 
will  fix  you  up."  Defendant  however,  did 
not  call,  but  remained  in  the  premises,  pay- 
ing the  same  rent  as  before,  until  the  month 
of  January  following,  when  he  gave  up  pos- 
session without  the  consent  of  the  plaintiff. 
The  premises  remained  unoccupied  until 
August  14,  1916.  It  la  sought  in  this  action 
to  recover  an  amount  representing  rent  pay- 
able up  to  the  date  last  mentioned,  under 
the  claim  that  by  the  foregoing  correspond- 
ence the  lease  had  been  renewed  for  the 
term  indicated. 

[1]  First  in  order  of  presoitation  and  im- 
portance is  the  question  whether  the  term 
of  the  lease  was  so  extended.  There  ap- 
pears by  the  decided  cases  to  l>e  a  clear  dis- 
tinction between  the  meaning  of  the  ex- 
pressions "renewing  a  lease"  and  "extending 
the  term"  thereof.    A  covenant  providing  for 
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the  renewal  of  a  lease  at  the  option  of  tbe 
lessee  imports  the  giving  of  a  new  leane; 
but  where  the  option  given  Is  for  an  exten- 
sion of  the  term  the  lessee  upon  notice,  if  no- 
tice Is  required,  or  by  remaining  in  pos- 
session if  no  notice  is  required,  is  entitled  to 
hold  for  the  additional  period.  But  as  to 
what  is  meant  by  the  expression  "renewal" 
of  a  lease  in  a  given  case  may  depend  upon 
a  reading  of  the  whole  instrument  in  whidi 
It  occurs,  and  ,tlpon  the  practical  construction 
given  to  its  provisions  by  the  parties  tbem- 
selvea  Shamp  v.  White,  106  CeL  220,  3» 
Pac.  537;  HoweU  v.  City,  etc.,  165  CU.  174, 
131  Pac  isa 

[2]  In  the  case  under  consideration  the 
language  of  the  contract  Is  "renewal  of  tbe 
lease";  and,  moreover,  the  practical  con- 
struction given  its  provisions  by  the  parties 
to  It  Indicates  quite  plainly,  we  think,  that 
a  new  lease  was  contemplated  if  the  lessee 
availed  himself  of  hia  option.  In  this  con- 
nection it  is  signiflcant  that  the  lessee  di- 
rected that  the  sum  of  f  100,  which  was  held 
by  the  lessor  as  security  for  the  fktithful 
performance  by  the  lessee  of  the  covenants 
of  tbe  lease,  be  applied  to  tbe  payment  of  the 
rent  for  tbe  last  two  months  of  the  term. 
In  tbe  letter  of  tbe  defendant  already  refer- 
red to.  written  on  August  11, 1914,  he  stated: 

"My  lease,  dated  August  11,  1913,  for  one 
year,  having  terminated,  I  desire  a  renewal  of 
the  same  for  two  years,  with  an  additional  op- 
tion of  two  years  at  the  same  rent." 

And  he  then  proceeds  to  ask  that  certain 
small  structural  changes  in  the  premises  be 
made,  to  be  provided  for  in  the  "new  con- 
tract," and  closes  the  letter  with  a  request 
that  tbe  plaintift  telephone  him  on  receipt 
of  tbe  letter  if  he  wishes  to  discuss  the 
matter  further.  Ten  days  later  the  plaintiff 
replied,  saying,  as  above  indicated: 

"In  reference  to  renewing  your  lease,  if  yoo 
will  kindly  call  at  the  office,  we  will  Qz  you  up 
properly." 

We  think  these  circumstances  negative 
tbe  theory  that  the  parties  understood  that 
tbe  defendant  was  entitled  upon  mere  notice, 
or  by  remaining  in  possession,  to  hold  the 
premises  for  an  additional  period  imder  tbe 
original  lease. 

[S,  4]  Moreover,  we  tblnk  the  lease  had 
terminated  before  the  letter  relied  upon  by 
defendant  was  written.  Where  one  desires 
to  avail  himself  of  the  privilege  of  renewing 
or  extending  a  lease,  he  must  exercise  that 
right  before  the  expiration  of  the  original 
term.  San  Pedro  Salt  Co.  v.  Hauser  Pack- 
ing Co.,  13  Gal.  App.  1,  108  Pac.  728.  Here, 
while  the  lease  reads  for  one  year  from  the 
11th  day  of  August,  1913,  to  the  11th  day  of 
August,  1914,  the  defendant  was  in  posses- 
sion of  the  premises  when  the  lease  was 
made,  and  the  receipts  for  the  rent,  it  ap- 
pears, were  made  to  run  from  the  11th  day  of 
one  month,  inclusive,  to  the  11th  day  of  the 
next   month,   excliwive.    It  would  be   diffi- 


cult in  the  face  of  these  circumstances  to 
bold  that  the  lease  did  not  commence  on  the 
day  of  its  date.  In  McGIynn  v.  Moore,  2S 
Cal.   at   page  300,   "to  have   and    to  hold 

•  •     •     from  the  Ist  day  of  July,  1859, 

*  •  •"  rent  "payable  *  ••  on  tbe 
last  day  of  each  and  every  month,  •  •  *  " 
was  held  to  include  tbe  1st  day  of  July; 
the  court  saying: 

"The  old  rule  doubtless  was  to  exclude  the  day 
of  the  date  in  all  cnses  where  the  holding  w.ns 
from  a  given  date,  but  since  the  decision  of  Pugli 
V.  Dnke  of  Leeds,  Cowper,  7l4,  the  word  'from' 
has  been  construed  as  exclusive,  or  inclusive,  as 
would  best  express  tbe  intention  of  the  parties, 
to  be  gathered  from  the  whole  instrument;  tlM 
court  holding  that  the  word  'from'  may,  in  vulgar 
use,  and  even  in  strict  propriety  oi  language, 
mean  either  inclusive  or  exclusive." 

In  McAdam's  lAndlord  &  Tenant,  voL  1,  p. 
178.  it  is  said: 

"A  lease  which  by  its  terms  extends  for  one 
year  'from  the  date  thereof,'  the  lessee  going  into 
possession  on  the  day  of  its  execution,  will  be 
deemed  by  practical  construction  of  the  parties 
to  include  the  day  of  Its  execution,  and  tbe  term 
will  expire  at  midnight  on  the  day  preceding 
tliat  date  in  the  following  year." 

For  the  foregoing  reasons,  the  Judgment 
Is  affirmed. 

We  concur:  RICHARDS,  J.;  BEASLT, 
Judge  pro  tern. 

(34  Cal.  App.  134) 
MOBSE  V.  SAN  DIEGO  HIGH  SCHOOIi 
BOARD  OF  EDUCATION  OF  CITY 
OF  SAN  DIEGO  et  aL    (Wv.  2322.) 

(District  Court  of  Appeal,  Second  District,  Oalir 

fomia.    June  15,  1917.    Rehearing  Denied 

by  Supreme  Court  Aug.  13,  1917.) 

1.  Schools  and  School  Distbicts  ^=)141(5) 

—  DiSCHABOK    ok    TkACHEBS  —  POWKBS    OP 
COPRT. 

Under  Pol.  Code,  f  1617,  subd.  7,  subtit.  "b," 
as  to  employment  of  teachers,  the  Iward  of  edu- 
cation may  dispense  with  the  services  of  a 
teacher  without  making  charges  against  bis 
competency  or  character. 

2.  Schools  and  School  Distbicts  «=>141(5) 

—  DiSCBABGE    OF    TEACHEBS   —   POWEBS    OF 
COUKT. 

Under  PoL  Code,  |  1617,  subd.  7,  subtit 
"b,"  the  sole  condition  to  validity  of  the  dis- 
charge of  a  teacher  by  the  board  of  education  is 
that  due  notice,  on  or  before  the  lOtb  day  of 
June,  of  the  fact  that  the  services  will  not  be 
required  for  the  ensuing  year,  be  given. 
8.  Schools  and  School  Distbicts  9=>141(1) 

—  DiSCBABOE    OP    TEACHEBS   —   POWEBS    OF 
COUBT. 

Since  the  board  of  education  could  validly 
discharge  a  school-teacher  without  a  hearing, 
tbe  mere  fact  that  there  was  a  conspiracy  be- 
tween certain  members  of  the  boanl  to  dis- 
charge plaintiff  would  not  render  the  discharge 
unlawful,  or  beyond  the  powers  of  the  board. 
4.  Schools  and  School  Distbicts  ^=>141(5) 

—  Dischaboe  of  Teacbebs  —  Powers  of 

COUBT. 

The  mere  fact  that  a  rule  of  a  subcommittee 
of  the  board  of  education,  requiring  notice  that 
it  would  not  recommend  a  teacher  for  re-election, 
was  not  complied  with,  did  not  invalidate  the 
discharge  of  a  teacher  by  the  board. 
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Appeal  from  Superior  Coort,  San  Diego 
County ;    W.  A.  Sloane,  Judge. 

Mandamus  by  John  H.  Morse  against  tbe 
San  Diego  High  School  Board  of  Education 
of  the  City  of  San  Diego  and  the  High  School 
District  of  the  County  of  San  Diego.  From 
Judgment  of  dismissal,  plalntUI  appeals.  Af- 
flrmed. 

F.  F.  Grant,  of  San  Diego,  for  appellant. 
Spe:icer  M.  Marsh,  of  San  Diego,  for  respond- 
ents. 

JAMES,  J.  l%iB  is  an  appeal  from  a  judg- 
ment of  dismissal,  following  the  sustaining 
of  a  demurrer  to  the  plaintifTs  complaint. 
The  plaintiff  asked  for  a  writ  of  mandate  to 
compel  the  Issuance  to  him  of  a  salary  war- 
rant to  which  he  claimed  to  be  entitled  under 
an  alleged  employment  as  teacher  In  the  San 
IMego  high  school.  The  chief  question  to  be 
decided  Is  as  to  whether  a  city  board  of  edu- 
cation has  the  right  at  the  end  of  a  school 
year  to  discharge  a  high  school  teacher  at  its 
discretion  and  without  assigning;  cause  there- 
for. Plaintiff  by  his  complaint  showed  that 
he  had  been  employed  during  the  school  year 
of  1915-16  as  a  teacher  in  the  high  school  of 
the  dty  of  San  Diego ;  that  on  May  16, 1916, 
the  board  of  education  gave  notice  of  its  de- 
termination that  his  services  would  not  l>e 
required  for  the  ensuing  school  year.  It  was 
farther  alleged  that  this  notice  was  void,  and 
did  not  have  the  effect  of  terminating  the 
employment  of  the  teacher.  Som6  other 
matters  are  set  forth  in  the  complaint  which 
will  hereinafter  l>e  referred  to. 

[1]  It  is  argued  on  behalf  of  the  appellant 
that  no  authority  resides  in  a  board  of  edu- 
cation, as  conferred  by  the  statutes  of  the 
state,  to  dispense  with  the  services  of  a 
teacher  without  making  charges  against  the 
competency  or  character  of  such  teacher — in 
other  words,  that  the  teacher,  having  once 
been  employed,  cannot  be  dislodged  from  his 
position,  except  for  cause.  Appellant's  coun- 
sel argues  that  to  i>ennlt  such  a  thing  to  be 
done  is  contrary  to  the  principles  of  the  sys- 
tem of  dvil  service,  although  he  does  not 
point  to  any  provision  of  law  which  shows 
that  the  privileges  or  requirements  of  a  dvil 
service  system  have  l)een  extended  to  teach- 
ers in  the  public  schools,  unless  section  1617 
of  the  PoUtical  Code,  subtitle  "b"  of  subdi- 
vision 7,  operates  to  have  tliat  effect  We 
have  examined  that  section  with  much  care, 
and  in  our  opinion  to  give  it  the  effect  at^ 
gued  for  by  appellant  would  be  to  "legislate 
Jndidally"  and  import  by  constni<?tlon  provi- 
sions not  found  within  the  terms  of  that  sec- 
tion, thus  imposing  upon  the  law  a  clearly 
forced  Interpretation.  The  language  of  the 
subtiUe  to  which  we  have  referred  confers 
authority  on  boards  of  education: 

"To  employ  the  teachers,  and  immediately  no- 
tify the  county  superintendent  of  schools,  in 
Writing,  of  auch  employment,  naming  the  grade 
of  certificate  held  by  the  teacher  employed; 
also  to  employ  janitors  and  other  employes  of 


the  school ;  to  fix  and  order  paid  their  compen- 
sation, unless  the  same  l>e  otherwise  preacnbeS 
by  law:  Provided,  tiiat  no  board  shall  enter  mt» 
any  contract  with  such  employes  to  extend  be- 
yond the  close  of  the  next  ensuing  school  year, 
except  that  teacher*  may  he  eleotei  on  or  after 
June  first  for  th«  neat  eneuing  school  year,  and 
each  teooAor  to  elaeiad  than  he  deemed  re-elected 
from  year  to  year  thereafter  luUest  the  gotem- 
ing  hody  of  the  tohool  district  thaU  on  or  hefore 
the  tenth  day  of  June  give  notice  in  writins  to 
such  teacher  that  his  services  toiU  not  he  re- 
quired for  the  ensuinn  school  year.    •    •    •  » 

[2]  We  have  Italicized  that  portion  of  tlie 
section  moet  Important  to  be  considered  here. 
To  our  minds,  the  right  of  a  board  of  edu- 
cation to  dispense  with  tbe  services  of  a 
teadier  at  the  close  of  any  sdiool  .year  Is 
only  contingent  upon  the  notice  being  given 
as  above  prescribed,  and  which  It  is  admit- 
ted by  the  allegations  of  the  complaint  here- 
in was  given  to  this  plaintiff.  Tbe  matter  <rf 
provldimg  instructors  in  the  public  adxtola 
has  not  as  yet  been  deemed  appropriate  by 
the  law  to  be  placed  under  dvil  service  mles, 
and  there  appears  very  good  reason  for  tbe 
exception.  The  desire  of  the  governing  bod- 
ies of  sdiool  districts,  presumptively  at 
least,  is  to  secure  the  best  of  instructors  for 
the  students,  and  while  a  teacher  or  Instmc- 
tor,  once  employed,  may,  so  far  as  his  or  her 
general  qualifications  are  concerned,  be  com- 
petent. It  may  so  happen  that  instructors  or 
teadiers  may  be  available  who  possess  more 
extensive  Imowledge  and  under  whose  In- 
struction l>etter  educational  results  can  l>e 
secured.  If,  having  once  employed  a  teacher, 
a  l)oard  of  education  is  powerless  to  dislodge 
him  from  his  position,  except  for  cause,  then, 
where  the  opportunity  is  presented  for  a  betr 
torment  in  the  direction  suggested,  nothing 
can  be  done,  and  the  best  Interests  of  the 
school  will  consequently  suffer.  Tliis  may 
present  an  al>stract  argument,  for  as  we  view 
the  language  used  in  the  provision  cited,  no 
room  is  left  for  debate  as  to  the  meaning  of 
the  section. 

[3, 4]  We  have  referred  to  the  fact  that  the 
complaint  contained  other  allegations  as  to 
certain  matters.  Those  matters,  as  set  forth, 
are  that  there  was  a  conspiracy  among  the 
members  of  the  board  of  education  to  deprive 
the  plaintiff  of  his  posiUcm,  and  also  tliat  a 
certain  rule  of  the  high  school  board  de- 
clared that  a  committee  on  teachers  should 
give  notice  to  all  teachers  whom  they  did  not 
intend  to  recommend  for  re-election,  at  least 
five  days  ttefore  presenting  their  report  to  the 
board  for  action.  It  was  alleged,  further, 
that  this  flve-day  notice  from  the  comm.ittee 
on  teachers  had  not  been  given.  As  to  wheth- 
er there  was  a  conspiracy  among  the  mem- 
bers of  the  board  of  education  Is  wholly  im- 
material, in  view  of  the  authority  of  tbe 
board  to  dispense  with  the  services  of  any 
teacher  at  the  end  of  any  school  year  with- 
out assigning  cause  or  reason  therefor.  As 
to  whether  a  teachers'  committee  was  re- 
quired to  give  notice  that  tliey  did  not  li> 
tend  to  recommend  the  ie-electi<n  of  teach- 
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en  alao  appears  to  ns  to  be  Immaterial.  Any 
mle  goTeming  a  gabcommlttee  of  tbe  board 
of  education  certainly  would  not  have  the  ef- 
fect to  qnalify  the  authority  of  the  board  it- 
self as  given  by  the  statute. 

From  the  Conclusions  expressed,  it  follovrs 
that  the  demurrer  was  properly  sustained, 
and  the  Judgment  which  was  entered  upon 
the  failure  of  plaintlfC  to  amend  was  a  nec- 
essary consequence  of  the  legal  condition  pre- 
sented. 

The  Judgment  Is  affirmed. . 

Wo  concur:  OONRBT,  P.  J.;  WORKS, 
Judge  vn  tem. 

(33  Cal.  App.  800) 

ASH  et  al.  v.  SUPERIOR  COURT  OF  SAN 
BERNARDINO  COUNTY  et  aL 
(Civ.  2347.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  81,  1»17.) 
EixcnoKS  «=108— Reqistbation  of  Voters 

—  CANCKXATION    PBOCEEDinOS  —  Pakties— 

"Mat"— "Must." 
In  proceedinsa  under  Pol.  Code,  |  1100,  to 
compel  the  clerk  to  cancel  any  entry  made  on 
the  great  register  Illegally,  or  that  ought  to  be 
canceled  by  reason  of  facts  that  have  occurred 
after  such  entry,  if  the  person  whose  name  is 
sought  to  be  canceled  be  not  a  party,  the  court 
"may"  order  him  to  be  made  a  defendant,  and 
section  1111,  providing  that  in  such  action  as 
many  persons  as  there  are  causes  of  action 
against  may  be  joined  as  defendants,  to  obtain 
cancellation  of  registrations  on  the  ground  stated 
in  the  first  section,  the  provisions  of  section  1111 
are  mandatory,  the  word  "may"  mesning 
"must,"  and  the  court  has  no  authority  to  can- 
cel registrations  until  the  pcuties  whose  certifi- 
cates were  sought  to  be  canceled  appeared  or 
were  made  parties  defendant  and  served  with 
lawful  process. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May, 
Must.] 

Prohibition  by  Guy  Ia  Ash  and  others 
against  the  Superior  Court  of  the  County  of 
San  Bematdlno  and  H.  T.  DewMrst,  Judge 
thereof.    Peremptory  wrilt  Issued. 

Ralph  B.  Swing  and  Frank  T.  Bates,  both 
of  San  Bernardino,  tor  petitioners.  H.  T. 
Dewtdrst,  at.  Redlands,  In  pro.  per.  Cedl  H. 
PbUllpB,  of  San  Bernardino,  for  respondents. 

OONBKY,  P.  3.  On  the  27th  day  of  March, 
1017,  an  action  was  commenced  in  the  supe- 
rior court  of  San  Bernardino  county  by  Grfuit 
Holcomb  and  others,  electors  in  the  dty  of 
San  Bernardino,  against  the  county  clerk  of 
San  Bernardino  county  to  compel  the  clerk 
to  cancel  certain  registrations  of  voters.  The 
action  was  Instituted  In  accoi'dance  with  sec-' 
tlon  1100  of  the  Political  Code,  which  reads 
as  follows: 

"Any  person  may  proceed  by  action  in  the 
superior  court  to  compel  the  clerk  to  cancel  any 
entry  made  on  the  great  register  illegally,  or 
that  ought  to  be  canceled  by  reason  of  facts 
that  have  occurred  subsequent  to  the  time  of 
such  entry,  but  if  the  person  whose  name  is 
sought  to  be  canceled  be  not  a  party  to  the  ac- 


tion, the  court  may  order  him  to  b«  made  a  party 
defendant" 

Section  1111  of  the  same  Code  reads  as 
follows : 

"In  an  action  under  the  authority  of  section 
eleven  hundred  and  nine,  the  clerk  and  as  many 
persons  as  there  are  cauaes  of  action  against  may 
be  joined  as  defendants." 

The  object  of  the  action  was  to  obtain  can- 
cellation of  registrations  Of  three  groups  of 
persons  separately  listed  In  Exhibits  A,  B, 
and  C  of  the  complaint.  It  was  alleged  that 
each  of  the  persons  named  In  Exhibit  A  does 
not  reside  in  and  has  removed  from  the  pre- 
cinct within  which  his  affidavit  of  registra- 
tion stated  that  he  resided  at  the  time  of 
registration.  As  to  each  of  the  persons  nam- 
ed In  Exhibit  B,  it  was  alleged  that  the  af- 
fidavit of  registration  fails  to  show  whether 
or  not  the  registering  person  is  able  to  read 
the  Constitution  of  the  United  States.  As 
to  each  of  the  persona  named  In  Exhibit  C, 
it  is  alleged  that  his  affidavit  of  registration 
stated  a  place  of  residence  of  the  registering 
person  which  in  fact  was  conducted  as  a 
lodging.honse,  but  did  not  show  what  room  or 
floor  of  such  house  of  residence  the  register- 
ing person  occupied;  that  as  to  eadi  of  the 
persons  named  in  Exhibit  C  he  was  not  In 
fact  the  proprietor  or  head  of  or  the  husband 
or  wife  of  the  proprietor  or  head  of  said 
house.  The  affidavits  of  registration  referred 
to  of  the  persons  listed  In  Exhibits  B  and  O 
were  defective  in  that  they  faileid  to  show 
facts  which  are  required  by  the  provisions  of 
section  1096,  subds.  7  and  2,  of  the  Political 
Code. 

Petitioner  Guy  L.  Ash  ,18  one  of  the  per- 
sons named  in  Exhibit  A;  petitioner  Mrs. 
Irene  Hansen  is  one  of  the  i>er8on8  named  In 
Ehchibit  B;  and  petitioner  Frank  Pohlmann 
Is  one  of  the  persMis  named  In  Exhibit  G. 
They  present  this  petition  on  behalf  of  them- 
selves and  many  other  of  the  persons  named 
in  said  exhibits.  None  of  said  persons  are 
parties  named  In  the  complaint  In  the  action 
of  Holcomb  V.  Patty,  and  none  of  them  hare 
been  ordered  to  be  made  parties  defendant 
The  superior  court  In  that  action  did,  on 
March  27,  1017,  make  an  order  that  the  per- 
sons  named  in  said  exhibits  appear  before  the 
court  on  April  6,  1017,  and  show  cause  why 
their  registrations  should  not  be  canceled, 
and  that  notice  of  such  order  be  served  by 
mailing  a  copy  of  the  notice  to  each  of  those 
persons  at  least  five  days  before  April  6. 
1017.  Aside  from  this  procedure,  no  service 
of  process  has  been  made  upon  any  person 
other  than  the  county  clerk,  who  is  the  sole 
party  d^endant.  The  order  to  show  cause 
and  the  mailing  of  notices  in  the  manner  re- 
quired by  said  order  of  court  did  not  consti- 
tute any  process  of  law  which  may  be  recog- 
nized as  applicable  to  the  case,  an'd  cannot 
be  recognized  as  having  any  effect  to  bring 
those  persons  within  the  Jurisdiction  of  the 
i  court 
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Tb«  clerk  has  filed  his  answer  in  that  ac- 
tion, and,  unless  prohibited  from  so  doing, 
the  superior  court  tvIII  proceed  to  hear  iand 
determine  the  action  without  making  said 
persons  defendants  and  without  service  of 
any  lawful  process  upon  them  or  any  of  them. 

Petitioners  claim  that  the  superior  court 
Is  without  Jurisdiction  to  proceed  against  the 
clerk  alone  and  order  the  cancellation  of  the 
registrations  of  the  petitioners  or  any  of  the 
persons  represented  by  them  in  this  proceed- 
ing. The  argument  is  that  each  registered 
voter  has  a  vested  right  to  have  his  name  re- 
main upon  the  register  until  it  shall  be  re- 
moved by  lawful  authority;  that  therefore  in 
any  action  to  cancel  the  registration  of  his 
name  he  is  a  necessary  party,  and  Judgment 
adversely  affecting  his  status  as  a  registered 
voter  cannot  be  rendered  unless  he  has  been 
served  with  summons  or  has  voluntarily  ap- 
peared in  the  action.  It  is  further  claimed 
tliat  as  to  registered  voters  belonging  to  any 
of  the  classes  comprised  within  said  action, 
the  provisions  of  section  1111  are  mandatory; 
that  the  statement  in  that  section  that  "as 
many  persons  as  there  are  causes  of  action 
against  may  be  Joined  as  defendants"  should 
be  construed  as  reading  to  the  effect  that 
such  persons  "must  be  Joined  as  defendants." 
In  this  contention  we  agree  with  the  petition- 
ers. Primarily  the  register  of  elections  la  a 
public  record  created  for  the  purpose  of  iden- 
tifjrlng  qualified  electors,  in  order  to  safe- 
guard elections  and  preserve  the  purity  of 
the  ballot  box.  But  it  is  equally  true  that  a 
qualified  elector  who  complies  with  the  law 
has  the  personal  right  to  have  bis  affidavit 
of  registration  received  and  filed,  and  that  it 
shall  for  the  lawful  period  remain  a  part  of 
the  register.  After  his  affidavit  has  been  re- 
ceived and  has  become  a  part  of  the  register 
of  elections,  he  caunot  be  deprived  of  this 
right  without  some  procedure  which  complies 
with  the  requirements  of  due  process  of  law. 
In  Pohlmann  v.  Patty,  165  Pac.  447,  we  said 
that  In  determining  the  sufficiency  of  the  af- 
fidavits the  acts  of  the  clerk  are  of  a  Judicial 
nature,  and  before  accepting  them  it  is  bis 
duty  to  pass  upon  the  certificates  and  see  that 
they  are  sufficient  in  form. 

"His  acceptance  of  the  certificates  amounts  to 
a  judgment  making  them  a  part  of  the  great  reg- 
ister. Thereupon  the  qualified  voter  becomes 
entitled  to  have  his  name  upon  tlie  great  register, 
and  the  clerk  is  not  vested  with  authority  to 
thereafter  remove  It  therefrom.  If  subsequently 
there  should  occur  any  facts  of  the  description 
contained  in  section  1106  of  the  Political  Code, 
that  section  states  that  the  clerk  must  concel 
the  registration,  or,  if  any  facts  occur  which 
result  in  a  Judgment  of  cancellation  of  a  regis- 
tration, it  may  be  eliminated  *  •  •  as  pro- 
vided by  section  1109  of  the  Political  Code." 

There  may  be  instances  in  which  the  action 
authorized  by  section  1109  of  the  Political 
Code  may  be  prosecuted  and  a  valid  Judgment 
rendered  compelling  the  clerk  to  cancel  regis- 
trations without  bringing  in  as  party  defend- 


ant any  person  other  than  the  clerk.  l%ls 
would  seem  necessarily  to  be  so  In  case  of  the 
death  of  the  person  registered.  But,  what- 
ever may  be  said  of  other  instances  of  cancel- 
lation of  registrations  as  provided  by  section 
1106  of  the  Political  Code,  we  think  that  the 
power  of  cancellation  of  a  completed  registra- 
tion without  notice  to  the  person  whose  regis- 
tration is  sought  to  be  canceled  cannot  be  ex- 
ercised arbitrarily  and  without  notice  under 
any  of  the  circumstances  included  within  the 
action  now  pending  In  the  superior  court  If 
the  clerk  should  wrongfully  attempt  to  can- 
cel a  registration,  there  would  be  a  reme^dy 
by  writ  of  mandamus  to  compel  him  to  re- 
store the  name  to  the  register.  Bnt  if  it  be 
held  that  a  valid  Judgment  may  be  entered 
compelling  the  clerk  to  cancel  a  registration 
in  an  action  wherein  the  person  affected  is 
not  made  a  party  defendant,  such  Judgment 
would  effectively  stand  in  the  way  of  any 
procedure  against  the  clerk  to  compel  recog- 
nition of  the  registered  person's  rights.  He 
would  have  been  deprived  of  a  vested  right 
without  any  opportunity  to  defend  that  right, 
and  yet  there  would  be  no  further  legal  rem- 
edy. To  this  it  is  no  answer  to  say  that  he 
may  then  have  his  name  restore?d  to  the  ro- 
ister by  filing  a  new  affidavit  of  registration; 
for  the  wrong  may  have  been  done  during 
those  days  preceding  an  election  when  by  law 
the  right  of  registration  is  suspended. 

We  may  say  here,  as  was  said  by  the  Su- 
preme Court  of  New  York  in  a  similar  case, 
that  if  the  statute  may  be  properly  construed 
to  give  a  Judge  the  right  to  prevent  any  per- 
son from  voting  by  striking  his  name  from 
the  register  as  under  the  existing  law  the 
names  of  voters  must  be  registered  for  a 
specified  period  of  time  prior  to  an  election, 
without  adequate  procedure  to  bring  sndi 
person  before  the  court,  "then  the  provlslMi 
Is  of  a  sweeping  and  revolutionary  charac- 
ter, and  dangerous  in  the  extreme.  •  •  • 
Such  a  power,  so  construed,  would  be  uncon- 
stitutional as  to  its  exercise,  would  deny  the 
right  of  suffrage  granted  by  the  Constitutloa 
of  the  state,  and  would  leave  the  election 
•  •  *  entirely  within  the  power  of  state 
Judicial  officers."  In  re  Ward  (Sup.)  20  N. 
X.  Snpp.  606. 

It  is  ordered  that  the  peremptory  writ  Is- 
sue prohibiting  the  respondent  court  and  the 
Judge  thereof  from  canceling  or  ordering  to 
be  canceled  any  of  the  affidavits  of  registra- 
tion of  the  petitioners  herein  or  of  any  other 
of  the  persons  mentioned  in  and  referred  to 
in  their  petition,  except  such  of  those  per- 
sons as  shall  have  appeared  therein  or  have 
been  duly  made  parties  defendant  and  served 
with  lawful  process  within  due  time  prior  to 
the  time  of  the  hearing  of  said  action  in  the 
superior  court. 

We  concur:  JAMES,  J.;   SHAW,  J. 
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(33  Cal.  App.  792) 

BOSS  T.  LEWIS  et  aL    (Civ.  230S.) 

<DiBtrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  31,  1917.    Rehearing  Denied 
by  Supreme  Court  July  30,  1917.) 

1.  Counties  iS=>153%  —  Vital  Statibtics— 
Statute — Constitutionalitt. 

St  1915,  p.  575,  {  3,  provides  that  the  state 
■hall  be  divided  into  registration  districts.  Sec- 
tion 4  provides  that  the  clerk  of  each  city_  shall 
be  the  local  rej;1strar  in  and  for  snch  primary 
registration  district,  etc.  Section  20  provides 
that  each  local  registrar  shall  be  paid  25  cents 
for  each  birth  certificate,  etc.,  and  that  all 
amounts  payable  to  a  local  registrar  shall  be 
paid  by  the  treasurer  of  the  county  in  which 
the  district  is  located  "upon  certification  by  the 
state  registrar."  Const,  art.  11,  §  13,  provides 
that  the  Legislature  shall  not  delegate  to  any 
special  commission  or  individual  any  power  to 
in  any  way  interfere  with  any  county,  city,  etc. 
Beld,  that  the  sections  of  the  act  cited  are  not 
in  violation  of  the  constitutional  provision  cited, 
it  not  being  an  attempt  on  the  part  of  the  Leg- 
islature to  delegate  to  a  private  individual  the 
power  to  appropriate  and  interfere  with  county 
money. 

2.  Counties  <S=»153H— Constitutionai,  Law 
— Statute — PoLidE  Powbb. 

Const,  art.  11,  {  12,  provides  that  the  Legis- 
lature shall  have  no  power  to  impose  taxes  up- 
on connties,  etc.,  for  county,  city,  town,  or  other 
municipal  purposes,  but  may  by  general  laws 
vest  in  the  corporate  authorities  power  to  as- 
sess and  collect  taxes  for  such  purposes.  Const, 
art.  13,  !  14,  provides  a  method  of  raising  money 
for  state  purposes.  Held,  that  the  requirement 
that  the  fees  of  local  registration  be  paid  out  of 
the  county  treasury  is  not  in  conflict  with  the 
constitutional  provisions  cited ;  it  being  an  ap- 
propriate exercise  of  the  police  power  of  the 
state. 

Ajyplicatlon  for  writ  of  mandate  by  W.  U. 
Boss  against  Walter  A.  Lewis,  aa  County 
Auditor,  and  John  X.  Hunt,  as  County  Treas- 
urer.   Peremptory  writ  issued. 

Kemper  B.  Campbell,  of  Los  Angeles,  for 
petitioner.  A.  J.  Hill,  County  Counsel,  and 
Boy  V.  Reppy,  Aast  County  Counsel,  both  of 
Los  Angeles,  for  respondents. 

CONRET,  P.  J.  The  petitioner  Is  the  city 
clerk  of  the  dty  of  Huntington  Park,  a  dty 
of  the  sixth  class.  As  such  dty  clert:  be  Is 
local  registrar  for  the  primary  registration 
district  comprised  within  the  dty  of  Hunt- 
ington Park,  as  provided  by  chapter  378, 
found  at  page  675  et  seq.  of  the  Statutes  of 
1916.  .In  this  proceeding  he  seeks  to  compel 
the  county  auditor  of  the  county  of  Los  An- 
geles to  issue  his  warrant  payable  out  of  th6 
county  treasury  for  certain  fees  to  which  the 
petitioner  claims  to  be  entitled  under  the 
provisions  of  that  act,  and  to  compel  the 
county  treasurer  to  pay  the  same. 

For  convenience  we  will  designate  the  stat- 
ute as  the  rltal  statistics  act. 

The  state  board  of  health  is  an  offldal 
body  authorized  by  article  20,  {  14,  of  the 
state  Constitution,  and  established  in  ac- 
cordance with  certain  provisions  of  the  Po- 
litical Code.  PoL  Code,  IS  2978-2984.  The 
Code  sections  authorize  the  state  board  of 
health  to  appoint  a  secretary,  whose  duties 


are  duly  defined  and  who  is  a  dvll  executive 
officer.  In  the  vital  statistics  act  it  is  pro- 
vided that  the  secretary  of  the  state  board  of 
health  is  ex  offido  state  registrar  of  vital 
statistics,  and  that  he  "shall  have  full  su- 
pervision and  control  over  the  central  bureau 
of  vital  statlsUcs  which  is  hereby  authorized 
to  be  established  by  said  state  board  of 
health."  It  is  directed  that  the  state  board 
of  health  shall  appoint  a  competent  vital  sta- 
tistician and  a  clerk,  and  "shall  provide  for 
such  clerical  and  other  assistants  as  may  be 
necessary  for  the  purposes  of  this  act."  It 
is  provided  that  the  state  registrar  shall 
have  charge  of  the  registration  of  births, 
marriages,  and  deaths;  and  that  the  state 
board  of  health  shall  be  charged  with  the 
uniform  and  thorough  enforcement  of  the 
law  throughout  the  state,  and  shall  promul- 
gate any  additional  rules  or  regulations. 

Certain  portions  of  the  vital  statistics  act 
read  as  follows: 

"Sec  3.  For  the  purposes  of  this  act  the  state 
shall  be  divided  into  registration  districts  as 
follows:  Each  city  and  county,  city  and  incor- 
porated town  and  each  county  exclusive  of  the 
portion  included  within  cities  and  incorporated 
towns  shall  constitute  a  primary  registration 
district. 

"Sec.  4.  *  •  •  The  clerk  of  each  dty 
•  *  *  shall  be  the  local  registrar  in  and  for 
such  primary  registration  district  and  shall  per- 
form all  such  duties  of  local  registrar  as  here- 
inafter provided.    •    ♦    • " 

"Sec.  20.  Each  local  registrar  sliall  be  paid  the 
sum  of  twenty-five  cents  for  each  birth  certif- 
icate and  each  death  certificate  properly  and 
completely  made  out  and  registered  with  him, 
and  correctly  recorded  and  promptly  returned 
by  him  to  the  state  registrar,  as  required  by  this 
act  *  *  *  All  amounts  payable  to  a  local 
registrar  under  the  provisions  of  this  section 
shall  be  paid  by  the  treasurer  of  the  county  in 
which  the  registration  district  is  located,  upon 
certification  by  the  state  registrar.    •    *    •  " 

The  duty  of  county  auditors  to  issue  war- 
rants In  favor  of  persons  entitled  thereto  In 
payment  of  claims  and  demands  chargeable 
against  the  county  Is  defined  by  section  4091 
of  the  Political  Code. 

It  is  conceded  that  the  collection  of  vital 
statistics  is  a  state  function,  and  that  the 
local  registrars  are  state  officers,  and  that 
the  county  charter  of  Los  Angeles  county 
contains  no  provisions  affecting  the  state's 
general  powers  in  the  particulars  at  is.sue  In 
this  proceeding.  The  proper  disposition  of 
this  case  requires  nothing  more  than  that  we 
pass  upon  the  spedflc  propositions  urged  by 
counsel  for  respondents,  who  contend  that 
those  provisions  of  the  vital  statistics  act 
which  impose  upon  the  county  treasury  the 
burden  of  payment  of  a  local  registrar's  fees 
are  unconstitutional  and  void.  Those  propo- 
sitions are  stated  as  follows:  (1)  That  the 
provisions  In  question  are  violative  of  article 
11,  S  13,  of  the  Constitution,  and  are  an  at- 
tempt on  the  part  of  the  Legislature  to  dele- 
gate to  a  private  individual  the  power  to  ap- 
propriate and  Interfere  with  county  money. 
(2)  That  the  Legislature  has  not  the  right  to 


4ts>For  othsr  •ssas  ■••  same  toplo  and  KBT-NUHBER  In  sU  Kay-Numherad  Digest*  and  Indasta 


Digitized  by 


Google 


844 


166  PAOinC  KEPORTBE 


V>L 


require  a  county  to  meetany  portion  of  the 
burden  of  government  within  Its  confines 
with  which  the  county  has  no  connection 
whatever.  (3)  That  the  legislation  in  ques- 
tion is  forbidden  by  section  12  of  article  11, 
taken  together  with  section  14  of  article  13, 
of  the  state  Constitution. 

Article  11,  I  IS,  of  ttie  Constitution  reads 
as  follows: 

"The  lieglslatnre  shall  not  delegate  to  any  spe- 
cial commission,  private  corporation,  company, 
association  or  individual  any  power  to  make, 
control,  appropriate,  supervise  or  in  any  way  in- 
terfere with  any  county,  city,  town  or  municipal 
improvement,  money,  property,  or  effects,  wheth- 
er held  in  trust  or  otherwise,  or  to  levy  taxes 
or  aBsessmentg  or  perform  any  municipal  func- 
tion whatever,  except  that  the  Legislature  shall 
have  power  to  provide  for  the  supervision,  reg- 
ulation and  conduct,  in-  such  manner  as  it  may 
determine,  of  the  affairs  of  irrigation  districts, 
reclamation  districts  or  drainage  districts,  or- 
ganised or  existing  under  any  law  of  this  state." 

[1]  We  do  not  find,  in  the  sections  of  the 
vital  statistics  act  to  which  reference  is 
made,  any  violation  of  the  foregoing  section 
of  the  Constitution.  There  Is  no  attempted 
"delegation  of  power,"  as  that  term  should 
be  understood.  The  act  Itself  Is  complete 
and  prescribes  duties  which  must  be  perform- 
ed. No  attempt  is  made  to  vest  in  the  state 
board  of  health  or  in  the  state  registrar  any 
discretion  as  to  whether  or  apt  there  shall  be 
local  registration  districts  or  local  registrars. 
The  state  board  of  health  is  an  official  body 
created  to  enforce  a  general  and  permanent 
law  for  the  entire  state.  The  state  regis- 
trar and  local  registrars  are  administrative 
officers  under  its  supervision.  None  of  them 
come  within  the  description  of  "special  com- 
mission, private  corporation,  company,  asso- 
ciation or  Individual."  They  are  not  vested 
with  discretionary  powers  under  which  they 
might  control,  appropriate,  supervise,  or  in 
any  way  interfere  with  county  money.  The 
control  and  the  appropriation  are  the  direct 
effect  of  the  statute  incident  to  the  perform- 
ance of  the  duties  imposed  by  the  statute. 
When  the  state  registrar,  after  receiving  his 
report  from  the  local  registrar,  makes' to  the 
treasureiB  of  the  several  counties  his  certifi- 
cate of  the  number  of  births  and  deaths  prop- 
erly r^^istered,  with  the  names  of  the  local 
registrars  and  the  amounts  due  to  each  of 
them  as  fees  for  the  performance  of  their 
duties  at  the  rates  fixed  by  the  state,  he  is 
not  exercising  a  power  to  appropriate  county 
money,  but  is  merely  performing  an  adminis- 
trative or  Clerical  act  which  is  necessary  to 
carry  Into  effect  the  provisions  of  the  statute. 

[2]  In  our  opinicm,  the  requirement  that 
the  fees  of  local  registrars  shall  be  paid 
out  of  the  county  treasury  is  not  In  con- 
flict with  any  limitation  upon  the  power  of 
the  Legislature  to  impose  upon  counties  the 
burden  of  expense  incurred  in  the  perform- 
ance of  a  state  governmental  function.  The 
particular  reason  urged  by  respondents  for 
their  contention  is  that  the  county  has  no 
connection  whatever  with  the  performance 


of  those  functions.  The  position  of .  coun- 
sel seems  to  be  that,  although  the  object 
of  county  government  is  to  carry  oat  state 
purposes  and  perform  state  functions  local- 
ly, yet  that  the  payment  of  compensation  to 
public  officers  for  the  performance  of  gen- 
eral public  duties  Imposed  upon  them  by  the 
state  and  performed  by  such  officers  with- 
in a  county  may  not  be  impo^d  as  a  burden 
upon  the  county  treasury  unless  those  of- 
ficers are  in  fact  county  officers  acting  as 
part  of  the  local  governmental  unit.  Connsd 
would  distinguish  between  the  rule  applicable 
in  the  case  at  bar  and  the  rule  covering  the 
compensation  of  district  attorneys,  assessors, 
sheriffs,  and  other  county  officers  perform- 
ing state  functions  locally  and  whose  com- 
pensation and  expenses  it  is  admitted  that 
a  county  may  be  required  to  pay,  even  when 
the  expense  thus  incurred  relates  solely  to 
the  performance  of  state  functions  within 
the  county.  But  we  think  that  the  distinc- 
tion to  which  counsel  refer  is  one  of  form 
and  not  of  substance.  A  county  Is  a  mere 
political  agency  of  the  state,  and  holds  its 
property  on  behalf  of  the  state  for  govern- 
mental purposes.  Reclamation  District  v. 
Superior  Court,  171  Cal.  672,  at  pages  679 
and  680,  154  Pac.  845.  It  Is  created  by  the 
state,  acting  Independently  of  the  local  pop- 
ulation; ther^n  it  is  si^iiflcantly  different 
from  a  city.  In  the  case  cited  many  In- 
stances are  given  Illustrating  legislative  con- 
trol over  public  property  intrusted  to  the 
governmental  management  of  counties  and 
other  subordinate  districts  of  the  state. 
Since  the  state  has  those  powers,  we  per- 
ceive no  sufficient  reason  for  refusing  to 
hold  that  under  appropriate  condlticms,  and 
In  the  exercise  of  its  police  power,  as  In*  the 
case  at  bar,  tix6  Legislature  may  direct  the 
performance  of  prescribed  state  functions 
throu^  local  officers  within  the  several 
counties  of  the  state,  and  award  to  them  com- 
pensation payable  out  of  the  public  funds  la 
the  county  treasury. 

Section  12  of  article  11  of  the  state  Con- 
stitution reads  as  follows: 

"The  Legislature  shall  have  no  power  to  im- 
pose taxes  upon  counties,  cities,  towns  or  other 
public  or  municipal  corporations,  or  upon  the 
inhabitants  or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes,  but  may,  bj 
general  laws,  vest  in  the  corporate  authorities 
thereof  the  power  to  assess  and  collect  taxes  for 
such  purposes." 

Section  14  of  article  13  of  the  same  Con- 
stitution provides  a  method  of  raising  mon- 
ey for  state  purposes.  Certain  sources  of 
revenue  are  separately  defined  upon  which 
taxes  shall  be  entirely  and  exclusively  for 
state  purposes.  The  taxes  levied  upon  the 
corporations  and  other  associations  there 
described  and  upon  their  property  are  to  be 
In  lieu  of  all  other  taxes  and  licenses,  state, 
county,  and  mnnlclpal,  upon  the  described 
property,  exc^t  In  the  Instances  provided 
in  that  section.  Subdivision  (^  of  the  section 
states  that: 


Digitized  by 


Google 


CaL) 


BOSS  Y.  LKWIS 


845 


"Out  of  the  rereniiM  from  the  taxes  provided 
tor  in  this  section,  together  with  all  other  state 
revenaes,  there  ahall  be  first  set  apart  the  mon- 
eys to  be  applied  by  the  state  to  the  support  of 
the  pnblic  school  system  and  the  state  univer- 
sity. In  the  event  that  the  above  named  rev- 
enues are  at  any  time  deemed  insufficient  to 
meet  the  annual  expenditures  of  the  state.  In- 
cluding the  above  named  expenditures  for  edu- 
cational purposes,  there  may  be  levied,  in  the 
manner  to  be  provided  by  law,  a  tax,  for  state 

gorposes,  on  all  the  property  in  the  state  includ- 
>g  the  classes  of  property  enumerated  in  this 
aectloB,  sufficient  to  meet  the  deficiency." 

Quoting  to  U8  these  provisions  'at  the 
Constitution,  respondents  argne  that  their 
effect  Is  to  disable  the  Legislature  from  meet- 
ing any  of  the  annual  expenditures  of  the 
state  from  other  sources  than  the  taxes  pro- 
Tided  for  upon  pnblic  service  corporations, 
etc.,  and  a  deficiency  tax  to  be  levied  in  case 
those  taxes  are  InsufBdent.  It  is  claimed 
that.  If  the  Legislature  may  call  upon  the 
counties  to  assist  the  state  In  meeting  the 
expenses  of  state  government  out  of  moneys 
raised  by  local  taxation,  the  exercise  of  that 
power  may  result  In  destroying  the  integrity 
of  the  system  of  taxation  established  by  the 
Constitution.  But  we  think  that  the  fearful 
consequence  does  not  follow.  Section  14  does 
declare  that  the  taxes  levied  upon  certain 
classes  of  property  shall  be  entirely  and  ex- 
dnslTely  for  state  purposes.  It  does  not 
gay  that  the  Legislature  may  not  for  state 
pniposes  Impose  any  ta.^ea  upon  other  classes 
of  property  than  those  so  enumerated.  It 
a  directly  contemplated  that  there  may  be 
other  state  revenues  than  those  derived  from 
the  taxes  provided  for  in  section  14.  And 
It  Is  well  known  that  the  state  Is  now  de- 
riving revenues  from  licenses  and  other  tax- 
es not  collected  from  the  special  sources 
described  In  section  14. 

Referring  again  to  section  12  of  article 
11,  the  contention  of  respondents  Is  baded 
upon  tbe  clause  which  says  that  the  Leg- 
Islatnne  may  by  general  laws  vest  In  coun- 
ties, etc:,  the  power  to  assess  and  collect 
taxes  for  county  purposes.  We  are  asked 
to  draw,  the  inference  that  the  Legislature 
la  ttaereliy  prohibited  from  vesting  In  county 
authorities  power  to  assess  or  collect  taxes 
for  other  than  county  purposes.  If  such 
prohibition  is  to  be  implied,  it  comes  only 
by  Inference  and  Indirection;  and,  being  In 
derogation  of  the  general  legislative  power 
of  the  state,  the  proposed  Interpretation  will 
not  be  favored  If  the  language  is  capable  of 
any  other  meaning.  The  principal  purpose 
of  section  12  was  to  take  from  the  Legisla- 
ture the  power  to  lmt)ose  taxes  upon  the 
several  local  public  corporations  for  their 
local  purposes.  But  It  was  necessary  that 
the  power  to  Impose  taxes  for  local  purposes 
shoiold  be  vested  somewhere;  therefore,  in 
order  to  remove  all  doubt  upon  the  ques- 
tion, it  was  provided  that  the  authority 
should  be  vested  in  the  local  corporate  au- 
dtorltles.  Section  12  contains  nothing  what- 
ever which  purports  to  establish  a  rule  con- 


trolling the  power  of  the  Legislature  con- 
cerning the  levying  and  collectiDg  of  taxes 
for  state  purposes,  and  we  find  no  reason- 
able ground  for  asserting  that  the  subject  of 
taxation  for  state  purposes  is  included  with- 
in the  scope  of  that  section. 

In  their  discussion  of  article  11,  §  12, 
respondents  refer  us  to  five  decisions.  These 
are:  People  v.  Parks,  68  CaL  624;  Quigg 
V.  Evans,  121  Cal.  546,  53  Pac.  10»3;  Oon- 
lln  V.  Board  of  Supervisors,  114  CaL  404,  46 
Pac.  279,  33  L.  R.  A.  752;  Graham  v.  Mayor, 
etc.,  of  Fresno,  151  Cal.  465,  »1  Pa&  147; 
Fleming  v.  Hance,  163  CaL  162,  9i  Pac.  620. 
In  People  v.  Parks,  one  of  the  Judges  (at 
page  644  of  the  decision)  made  the  state- 
ment quoted  by  counsel : 

"A  local  board  cannot  be  authorized  to  levy 
local  taxes  and  assessments  for  a  public  pur- 
pose. Such  a  power  could  not  be  conferred  up- 
on a  municipal  corporation  (Const  art  11,  | 
12),  neither  can  it  be  conferred  upon  a  quasi  mu- 
nicipal corporation." 

In  that  case,  tbe  statement  was  mere  dic- 
tum and  is  not  authority.  As  stated  In  Mil- 
ler v.  Dunn,  72  Oal.  462,  470,  14  Pac.  27, 
1  Am.  St  Rep.  67,  the  statute  under  consid- 
eration In  People  v.  Parks  was  declared  un- 
constitutional solely  on  the  ground  that  the 
Legislature  could  not  delegate  to  executive 
officers  such  legislative  powers  as  it  had 
attempted  to  confer  by  that  act  In  QuIgg 
V.  E^vans,  supra,  section  12  of  article  11  of 
the  Constitution  was  held  not  to  apply  to  the 
case,  since  the  legislative  act  there  ques- 
tioned was  passed  before  the  adoption  of  the 
Constitution  of  1879,  and  the  particular  stat- 
ute was  continued  In  forca  The  point  there 
urged  by  appellants  was  that  the  Legislature 
could  not  compel  the  dty  to  pay  claims  for 
services  rendered  outside  the  city  limits. 
At  all  events,  the  case  would  not  be  applica- 
ble here;  It  dealt  with  a  strictly  municipal 
corporation.  In  the  present  case  we  are 
discussing  the  relations  between  state  and 
county  governments  under  a  greneral  statute 
wherein  compensation  Is  provided  fbr  an 
officer  performing  duties  imposed  by  a  gen- 
eral state  law,  the  duties  being  performed 
wholly  within  the  county.  The  cases  of 
Conlin  V.  Board  of  Supervisors,  Graham 
V.  Mayor,  and  Fleming  v.  Hance,  supra, 
are  likewise  distinguishable  from  the  present 
action,  and  in  none  of  than  was  section  12 
of  article  11  mentioned  or  discussed.  We 
are  wUllng  to  say  here,  as  was  held  in  the 
Conlin  Case,  that  the  Legislature  has  not 
power  to  appn^rlate  the  funds  of  a  dty 
to  the  dlsdiarge  of  an  obligation  against 
the  entire  state,  or  for  other  than  tbe  pur- 
poses of  such  munldpallt?;  and,  althoOgh 
the  legislative  control  over  affairs  of  the 
county  is  broader  and  in  some  respects  more 
complete  than  over  tbe  affairs  of  dtles,  we 
readily  concede  that  the  Legislature  would 
not  have  authority  to  give  money  out  of  the 
county  treasury  to  a  private  person  who  had 
no  other  legal  claim  therefor,  as  tbe  Legls- 
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latiire  attempted  to  do  In  directing  that  Cbn- 
lln  be  paid  his  private  and  Invalid  rlalm  out 
of  the  treasury  of  the  dty  of  San  Frandsoo. 
But  we  think  that  in  the  exercise  of  Its  pow- 
er of  providing  for  the  general  welfare  of 
the  state  the  Legislature  may  &y  a  general 
law  impose  duties,  all  having  the  same  char- 
acter, upon  local  officers  within  the  several 
counties  of  the  state,  and  provide  for  them 
a  compensation  in  proportion  to  th^r  duties 
and  payable  out  of  the  treasuries  of  the 
several  counties  in  which  those  officers  are 
located. 
Let  the  peremptory  writ  issue. 

We  concur:    JAMES,  J.;    SHAW,  J. 

(33  Cal.  App.  782) 

MARSHALL  v.  RANSOME  CONCRETE  CO. 

(Civ.  1659.) 
(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.    May  30,  1917.) 

1.  Masteb  and  Servant  i®=>416 — Workmen's 
Compensation — CoMMisaioNs — Award. 

Award  of  the  industrial  accident  conimis- 
aioner  is  not  vitiated  by  mere  recommendation 
that  medical  service  in  excess  of  that  required 
to  be  furnished  be  proffered. 

2.  Master  and  Sebvant  «=»385(18)— Injury 
—Workmen's  Compensatior  —  FxrarrsxM 
Ofebation. 

It  is  no  ground  for  reducing  compensation 
under  the  Workmen's  Compensation  Act  (Laws 
1913,  p.  279)  that  the  injured  employ^,  who  had 
had  two  operations  vrith  little,  if  any,  benefit, 
does  not  submit  to  another  which  would  coat 
him  several  hundred  dollars,  he  having  no  money, 
owing  several  hundred  dollars  for  prior  treat- 
ment, and  being  advised  by  several  doctors  that 
an  operation  would  do  no  good,  though  other 
doctors  say  that  an  operatiou  could  be  per- 
formed wiSi  great  promise  of  success  and  with- 
out serious  danger. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  F.  P.  Marshall,  employ^, 
against  Ransome  Concrete  Company,  em- 
ployer, and  Southwestern  Surety  Insurance 
Company,  insurer.  From  Joidgment  affirming 
the  award  of  the  Industrial  Accident  Com- 
mission, the  insurer  appeals.    Affirmed. 

Hartley  F.  Peart,  of  San  Francisco,  for  ap- 
pellant. Landreth  &  Patten,  of  Los  Angeles, 
for  respondent 

BURNETT,  J.  On  the  7th  day  of  March, 
1913,  at  Sacramento,  the  applicant  P.  P. 
Marshall,  was  seriously  injured  by  the  fall- 
ing of  a  concrete  tower.  He  was  an  employe 
of  the  Ransome  Concrete  Company,  and  there 
Is  no  dispute  that  he  became  subject  to  the 
provisions  of  the  Workmen's  Compensation 
Act  Appellant  was  the  Insurance  carrier, 
and  It  paid  htm  65  per  cent,  of  hls'  average 
weekly  wages  from  the  eighth  day  after  the 
injury  up  to  the  11th  day  of  September,  1914, 
when  appellant  concluded  that  the  disability 
was  not  more  than  50  per  cent  of  total  and . 


It  paid  conq)en8atlon  at  the  rate  of  $8.37  per 
week  up  to  and  including  the  9th  day  of 
January,  1915,  when  further  payments  were 
discontinued.  On  February  2,  1915.  Marshall 
filed  with  the  Industrial  accident  coinmisaiou 
his  application  for  adjustment  of  bis  dalm 
for  further  compensation.  The  claim  was 
resisted  on  the  grounds:  (1)  That  the  Indus- 
trial accident  commission  had  no  Jurisdiction 
over  a  controversy  arising  out  of  an  acddent 
which  occurred  on  Mardi  17,  1913;  and  (2) 
"That  It  would  be  possible  by  an  operation  to 
reduce  the  rate  of  disability  to  25  per  cent. 
of  total,  and,  inasmuch  as  applicant  refuses 
to  have  such  operation  performed  at  his  own 
expense,  he  Is  responsible  for  and  willfully 
contributes  to  whatever  disability  now  exists 
In  excess  of  25  per  cent  of  total  dlsabUlty." 

These  objections  were  carefully  considered 
by  the  Industrial  accident  coounisslon,  as 
shown  by  the  evidence  taken  and  by  the  opin- 
ion filed  in  the  cause.  As  to  the  question  of 
Jurisdiction,  attention  was  called  to  the  pro- 
vision in  the  law  of  1913  conferring  upon  the 
Industrial  accident  commission  all  the  duties, 
UabUlty,  authority,  powers,  and  privileges 
theretofore  conferred  upon  the  Industrial  ac- 
ddent  board,  and  it  may  be  said  that  there  is 
no  further  contention  as  to>this  question. 

As  to.  the  other  point  the  commission  de- 
dared: 

"The  Roseberry  act  limits  the  medical  and 
surgical  service  to  cure  and  relieve  to  the  snm 
of  $100,  and  for  that  reason  this  commission 
has  no  power  to  require  medical  or  surgical 
treatment  in  excess  of  said  $100;  but  the  act 
also  nowhere  confers  upon  the  commiasion  pow-- 
er  to  compel  an  injured  employ^  to  undergo  aa 
operation  and  to  bear  the  cost  and  expense  of 
medical  or  surgical  treatment  for  the  same  even 
for  his  own  cure." 

The  commission  furthermore  proceeded  to 
consider  the  extent  of  the  liability  of  the  in- 
surance carrier  in  the  premises,  the  amount 
already  paid,  and  the  balance  of  the  unpaid 
liability,  and  it  concluded  that  the  only  meth- 
od available  for  the  insurance  carrier  to  re- 
duce its  liability  was  to  reduce  the  disability. 
The  commission,  reiterating  its'  position  that 
It  Is  powerless  to  compel  either  party  to  fol- 
low the  suggestion,  earnestly  recommended 
that  the  insurance  carrier  proffer  the  pro- 
posed operation  to  applicant  at  its  own  cost 
and  that  the  applicant  acv^^t  the  offer. 
Finally  it  was  said: 

"Before  applicant  submits  to  an  operation,  if 
tendered,  this  commission  desires  to  have  further 
surgical  advice  in  relation  to  the  feasibility  of 
such  operation." 

Two  days  thereafter  the  commission  filed 
its  findings  of  fact  and  made  its  award,  di- 
recting the  defendants'  and  each  of  them  to 
pay  to  F.  P.  Marshall  as  a  partial  disability 
indemnity  because  of  said  injury,  "the  sum 
of  $9.37  per  week  for  each  and  every  week 
from  and  beginning  with  the  10th  day  of  Jan- 
uary, 1915,  until  the  termination  of  said  dis- 
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ability  or  the  further  order  of  this  commis- 
sion." 

An  application  to  the  superior  court  of  Sac- 
nuuento  county  to  review  said  award  was 
made  by  the  Insurance  company  and  therein 
said  award  was  afBrmed,  and  we  have  before 
us  an  appeal  from  the  judgment  of  that  court. 

The  particular  finding  of  fact  by  the  com- 
mission which  has  given  rise  to  the  discus- 
sion is  as  follows: 

•That  the  presont  disability  of  the  applicant 
can  be  creatly  rplieved  by  a  Burfncal  operation, 
the  rialc  of  which  is  inconsiderable  in  view  of  the 
seriousness  of  the  disability.  That  the  defend- 
ants are  entitled,  if  they  shall  tender  such  opera- 
tion at  their  own  expense  and  it  shall  be  refused 
by  the  applicant  or  shall  be  accepted  and  suc- 
cessfully performed,  to  have  the  partial  disa- 
bilitv  indemnity,  herein  provided,  reduced  or 
terminated  as  the  result  of  the  operation,  if  per- 
formed, may  warrant." 

It  is  to  be  observed  that  when  the  opinion 
was  filed  the  commissioners  were  In  doubt  as 
to  the  feasibility  of  such  (^wratlon,  but  at 
the  time  the  finding  were  filed  they  were 
apparently  convinced  that  the  service  should 
and  could  be  performed. 

[1]  As  to  the  first  criticism  of  appellant, 
It  is  apparent  that  the  commission  did  not 
require,  nor  attempt  to  require,  medical  or 
surgical  service  In  excess  of  $100.  It  was 
only  a  recommendation  that  the  additional 
service  be  proffered.  Granting  that  no  au- 
thority exists  In  the  law  for  such  recommen- 
dation, we  find  it  decided,  in  Southwestern 
Surety  Ins.  Co.  v.  PHlsbury,  172  Cal.  768,  168 
Pac.  762,  that: 

"An  award  of  compensation,  which  Is  other 
wise  in  due  form  and  complete  in  itself,  is  not 
invalidated  by  the  fact  that  it  includes  an  option- 
al right  to  the  insurance  carrier,  which,  if  ac- 
cepted by  it,  would  compel  It  to  pay  for  surgical 
sennces  rendered  later  than  the  ninety-day  pe- 
riod following  the  accident." 

It  could  not  vitiate  the  award,  but  may  be 
disregarded  as  would  be  any  other  gratuitous 
suggestion  or  recommendation. 

[2]  The  point,  however,  to  which  appellant 
seems  to  attach  the  most  serious  considera- 
tion, Is  that  the  refusal  of  an  injured  em- 
ploye to  undergo  an  operation  to  relieve  him 
is  ground  and  reason  for  terminating  his 
compensation.  As  to  this,  though,  it  must 
be  said  we  have  before  ns  no  snch  case. 
There  Is  no  finding  that  the  employe  has  re- 
fused to  undergo  an  operation.  There  could 
be  no  refttsal  without  an  offer  or  direction  or 
demand,  and  It  Is  apparent  there  has  been 
none  of  these.  The  finding  does  indeed  sug- 
gest and  advise  that  there  be  such  an  offer, 
and  It  Implies  that  It  may  be  refused.  There 
Is  also  a  promise  that,  if  such  condition 
should  develop,  the  indemnity  may  be  re- 
duced or  terminated.  This,  however,  looks 
to  the  future  and  cannot  he  regarded  as  of 
any  present  practical  value.  There  is  no 
finding  even  that  the  applicant  1&'  unwilling 
to  undergo  an  operation  or  that  he  has  de- 
clined to  submit  to  one.  Nor  are  we  informed 
that  the  applicant  is  in  a  position  to  secure 


the  services  of  a  surgeon  who  can  perform 
the  operation.  The  fact  is,  and  it  must  be 
manifest  upon  a  moment's  reflection,  that 
said  finding  is  of  no  material  Importance  in 
the  determination  of  the  cause.  It  may  be 
entirely  disregarded  without  doing  violence 
to  any  rule  of  practice  or  procedure.  The 
recommendation  as  to  the  "tender  of  the  op- 
eration" must  be  eliminated,  as  we  have  seen, 
and  we  have  left  nothing  but  the  bald  state- 
ment that: 

"The  present  disability  of  the  applicant  can 
be  greatly  relieved  by  a  surgical  operation,  the 
risk  of  which  is  inconsiderable  in  view  of  the 
seriousness  of  the  disability." 

It  Is  not  supplemented  or  quaUfled  by  a 
single  fact  indicating  any  remissness  on  the 
part  of  the  applicant  or,  for  that  matter,  of 
the  surety  company.  It  points  to  no  concrete 
fact  or  circumstance  imputing  negligence  to 
the  applicant  or  to  the  Insurance  company. 
It  does  not  affect  In  the  slightest  the  pres- 
ent right  of  the  applicant  to  receive  indem- 
nity nor  the  claim  of  appellant  to  have  the 
payment  reduced  or  discontinued.  Rejecting 
this  finding,  therefore,  as  a  mere  generaliza- 
tion, we  have  left  in  the  other  findings  ample 
support  for  the  award. 

But  suppose  we  consider  the  case  as  though 
the  applicant  had  refused  or  declined  to  sub- 
mit to  the  surgical  operation,  and  what  would 
be  the  consequence?  Upon  this  theory  should 
the  award  be  annulled?  In  this  considera- 
tion is  involved,  of  course,  the  general  rule 
as  to  the  care  required  of  the  Injured  person 
to  mitigate  the  trouble  and  promote  recovery. 
Probably  the  rule  is  as  well  stated  as  any- 
where in  8  R.  a  Lw  447,  as  follows: 

"It  has  been  pointed  ont  that  one  who  has  suf- 
fered persona]  injuries  tbroufdi  the  negligence  or 
wrongful  acts  of  another  is  bound  to  exercise 
reasonable  care  and  dilieence  to  avoid  loss  or 
to  minimize  the  consequences  of  snch  injury,  and 
that  he  cannot  recover  for  so  much  of  bin  dam- 
ace  as  results  from  his  failure  to  do  sdl  Thus  h« 
is  hound  to  exercise  reosonable  dilipence  in  se- 
curing medical  or  surgical  aid,  take  all  reasona- 
ble care  of  the  Injnry,  and  to  make  nse  of  reason- 
able menns  to  prevent  ag^avation  of  it  or  to 
effect  its  speedy  and  complete  cure.  He  Is  not 
required  to  take  the  best  care  of  his  injuries, 
however,  nor  to  employ  the  means  beet  adapted 
to  heal  them.  It  is  sufficient  that  he  act  in  good 
faith  and  with  due  diligence  and  that  he  exercise 
only  ordinary  care  and  reasonable  or  ordinary 
prudciico  of  judgment" 

Necessarily,  said  rule  implies  that  the  suf- 
ferer Is  able  to  employ  the  means  t^at  are 
needed  to  alleviate  his  situation.  It  would  h< 
a  strange  law  that  would  require  him  to  act 
with  ordinary  care  and  prudence  and  yet 
penalize  him  because  of  his  inability,  through 
Indigence  or  otherwise,  to  avail  himself  of 
the  remedy.  An  impossible  or  unavailable 
remedy  is,  of  course,  no  remedy  at  all.  If 
the  injured  person  cannot  appropriate  the 
means,  the  effect  as  to  Iiim  is  the  same  as 
though  tbeiy  did  not  exist  His  inability, 
unless  shown  to  be  the  result  of  his  own 
negligence,  must  be  a  complete  answer  to 
the  cbarge  of  culpability.    And,  In  consider- 
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ing  the  finding,  we  must  assnme  tbat  the  ap- 
plicant was  In  no  position  to  avail  himscU  of 
the  operation;  in  other  words,  that  it  was 
practically  impossible  for  Iilm  to  adopt  the 
course  contended  for  by  appellant.  If  we 
look  to  the  evidence,  we  find  that  such  was 
actually  the  situation.  He  said  he  had 
thought  of  the!  recommendation  of  the  physi- 
cians to  get  a  specially  fitted  shoe,  "but  I 
didn't  do  It,  because  it  would  cost  too  much, 
and  I  haven't  bad  more  than  a  dollar  at  a 
time  since  they  cut  me  down."  Ehirthermore, 
he  declared  he  had  no  money  "to  pay  for 
special  plates  or  hospital  fees  or  an  opera- 
tion." It  also  appears  that  he  was  In  debt 
to  the  extent  of  $500  for  medical  treatment 
which  he!  had  already  received.  It  Is  fair  to 
Infer  from  the  testimony  of  one  of  the  physi- 
cians that  the  suggested  operation  with  the 
necessary  subsequent  treatment  would  cost 
$400  or  1500,  and  there  is  nothing  In  the! 
record  to  show  that  the  applicant  had  the 
means  or  credit  required  for  the  purpose. 

The  foregoing  ought  to  be  snffldent  to  ex- 
cuse and  justify  thef  applicant  for  his  failure 
to  take  any  affirmative  action  In  the  matter, 
but  another  reason  also  appears  in  the  record 
that  might  properly  cause  a  prudent  person 
to  hesitate  before  submitting  to  the  recom- 
mended ordeal.  It  appears  that  he  had  sub- 
mitted to  an  operation  on  two  different  occa- 
sions with  but  little,  If  any,  benefit,  and  that 
he  had  consulted  with  Drs.  Stephenson  and 
Shaw,  who  told  him  that  his  leg  "was.  as 
good  as  it  ever  would  be,  that  it  couldn't  be 
Improved  <m,"  and  that  nothing  else  could  be 
done)  to  Improve  It  He  also  consulted  Dr. 
Garrett,  who '  said  he  "didn't  see  where  an 
operation  would  benefit,  and  that  there  was 
probably  one  chance  out  of  a  hundred  of  it 
doing  any  good,  and  that  I  couldn't  have  any 
more  motion  In  the  ankle  than  I  had  now 
and  I  wouldn't  have,  no  matter  how  straight 
Oui  leg  was,  and  it  would  hinder  me  walking 
■talra  and  that  kind  of  thing,  and  that  he 
consldeted  .me,  as  far  as  my  trade  was  con- 
cerned, to  be  totally  disabled."  Assuredly 
Que  foregoing  fnrnished  the  basis  for  a  ratlon- 
tl  belief  on  the  part  of  Marshall  that  the 
jumxMied  boiefflt  from  an  additional  opera- 
tloa  was  problematical  and  It  Justified  his 
UsincUnatlon  or  refusal  to  take  the  chances. 

Indeed,  one  of  the  physicians  who  testified 
at  the  hearing  declared: 

"If  that  was  in  my  own  family,  I  wouldn't 
fely  on  my  own  judgment;  I  would  take  him 
back  to  Dr.  John  B.  Murphy,  or  a  man  of  that 
character,  but  I  would  He  very,  very  doubtful  ot 
any  good  results  to  be  obtained  in  tbat  limb." 

It  Is  true  that  other  physicians  testified 
that  the  operation  could  be  performed  with 
great  promise  of  success  and  without  serious 
danger,  and  the  commission  so  found,  as  we 
have  seen;  but,  after  all,  tbat  is  simply  a 
matter  of  opinion,  and  it  cannot  be  said  that 
the  applicant  was  bound  to  follow  that  opin- 
ion at  his  peril. 

•Vba  applicant  himself  aptly  sums  up  his 


reasons  for  declining  the  operation  in  these 

words: 

"They  said  that  I  bad  to  pay  for  the  opera- 
tion, and  I  didn't  think  an  operation  would  do 
me  any  good;  also,  that  I  didn't  like  to  take 
chances  of  going;  under  another  antesthetic." 

We  are  satisfied  that  any  just  view  of  the 
case  must  lead  to  the  conclusion  that  he 
should  not  be  penalized  for  his  conduct  un- 
der the  drcumstances  herein  dlsdosed. 

Many  cases  have  been  dted  by  appellant, 
but  they  are  not  particularly  in  point.  They 
are  instructive,  howeve*,  as  illustrations  of 
the  application  to  certain  conditions  of  the 
general  principle  to  which  we  have  already 
adverted.  To  a  few  of  these  we  may  devote 
brieif  attention. 

The  case  of  Pacific  Coast  Casualty  Ca  v. 
Plllsbury.  171  Cal.  319,  153  Pac.  24,  reaUy  hi- 
volves  an  injury  Incurred  not  In  the  course  of 
the  appellant's  employment.  It  seems  that 
the  applicant's  arm  was  broken  while  in  such 
employment,  that  It  wawproperly  treated  and 
was  progressing  favorably,  when,  daring  a 
trip  not  for  or  in  the  service  of  the  employ- 
er, the  bone  sldfted  or  slipped  so  that  It  had 
to  be!  rebroken  and  reset.  It  was  held  tbat 
the  law  41d  not  authorize  an  award  for  the 
additional  Injury  sustained  by  him,  aggra- 
vating the  first  injury  and  prolonging  the 
disability,  for  the  reason  that  this  additional 
Injury  was  Incurred  while  he  was  not  In  the 
employ  of  the  company.  No  such  question 
manifestly  arises  here. 

In  Fidelity  &  Detposit  Co.  of  Maryland  v. 
Industrial  Accident  Commission,  171  Cal.  728, 
154  Pac.  834,  L.  B.  A.  1916D,  903,  the  appli- 
cant was  injured  while  driving  his  automo- 
bile In  excess  of  the  speed  limit  provided  by 
the  state  motor  vehicle  act,  and  It  was  very 
properly  held  that  this  violation  of  a  state 
law  amounted  to  willful  misconduct  which 
disqualified  the  employ^  There  is  no  con- 
tenticm  that  in  the  case  at  bar  Marshall  was 
guilty  of  any  disobedience  of  orders  or  viola- 
tion of  law  that  could  be  construed  as  will- 
ful misconduct 

Several  cases  from  fordgn  Jurisdictions 
are  dted  wherein  It  was  held  that  the  ap- 
plicant was  not  entitied  to  compensation  for 
the  reason  that  he  had  refused  an  operation ; 
but  while  it  does  not  explicitly  appear  that 
the  services  were  offered  at  the  expense  of 
the  employer  or  Insurer,  such  Is  a  reasonable 
Inference  from  the  language  of  the  opinions 
therein.  It  Is  at  least  clear  that  the  cases 
were  decided  upon  the  principle  that  the 
injured  person  must  "avail  himself  of  such 
reasonable  remedial  measures  as  are  within 
his  power,"  or,  as  expressed  In  one  of  the 
cases: 

"A  workman  must  behave  reasonably  or  his 
incapacity  is  the  consequence  of  his  own  unrea- 
sonableness. To  hold  to  the  contrary  would 
lead  to  this  result  that  a  workman  who  had  an 
injury,  however  small,  might  refuse  to  allow  It 
to  be  dressed  and  let  a  trifling  bum,  say,  be- 
come a  slouching  sore  and  lead  to  partitil  or 
total  incapacity." 
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Probably  no  more  satisfactory  considera- 
tion of  this  question  can  be  foubd  than  In 
Leah  v.  Illinois  Steel  Co.,  163  Wis.  124,  157 
N.  W.  539,  L.  R.  A.  1916E,  106,  a  recent  deci- 
sion of  tlie  Supreme  Court  of  Wisconsin, 
wherein  the  leading  cases  are  retviewed. 
Therein  the  applicant  had  injured  his  leg 
and  after  a  certain  date  claimed  comi)ensa- 
tlon  for  permanent  disability.  The  accident 
commission  found  that  the  present  disability 
resulted  from  the  workman's  own  willful  re- 
fusal to  submit  himself  to  safe  medical  treatp 
meat,  and  he  was  denied  further  compensa- 
tion. Among  the  interesting  declarations  of 
the  court  was  the  following: 

"No  question  of  compelling  the  applicant  to 
submit  to  an  operation  is  involved.  The  ques- 
tion is :  Shall  society  recompense  a  workman 
for  a  disability  caused  by  his  unreasonable  re- 
fusal to  adopt  such  means  to  effect  a  recovery 
aa  an  ordinarily  prudent  parson  would  use  un- 
der like  circumstances  and  which  would  result 
in  the  removal  of  the  disability  within  the  rule 
as  stated  above?  *  •  •  The  proposition  that 
an  applicant,  nnder  the  provisions  of  this  hu- 
mane law,  may  create,  continue,  or  even  in- 
crease his  disability  by  his  willful,  unreasonable, 
and  negligent  conduct,  claim  compensation  from 
his  employer  for  his  disability  so  caused,  and 
thereby  cast  the  burden  of  his  wrongful  act  upon 
•oci^  in  general,  is  not  only  •  f  ♦  repug- 
nant to  all  principles  of  law,  but  is  abhorrent  to 
that  sense  of  Justice  common  to  all  mankind." 

How  different  such  a  case  is  from  the  one 
herein  is  apparent  at  a  glance.  The  prin- 
ciple therein  so  strongly  stated  imperatively 
demands  the  acquittance  of  the  applicant 
herein  of  any  condemnation  or  censure.  It 
cannot  be  said  that  he  acted  In  a  "willful, 
unreasonable,  or  negligent"  manner,  and  to 
deprive  him  of  the  benefit  of  this  "humane 
law"  would  indeed  be  "repugnant  to  all  prin- 
ciples of  law,"  and  "abhorrent  to  that  aeaae 
of  Justice  common  to  all  mankind." 

Wd  condnde  that  the  Judgment  of  the 
lower  court  Is  manifestly  right,  and  It  Is 
therefore  affirmed. 

We  concur:  OBIPMAN,  P.  X;  HART,  X 


(M  CaL  App.  Ui) 

Bx  parte  HITOHOOOK.     (Or.  678.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  14.  1917.) 

1.  MtmiCIFAI.  COBPORA.TIONB  4s>57— RBOXnA- 

TION  OF  Pbtvatb  Patbol  Ststkm— "Munio- 

iFAi.  ArrAiB." 
The  matter  of  the  licensing  and  regulation 
of  a  private  patrol  service  or  system  within 
designated  Umits  of  the  d^  of  Oakland  is  a 
"municipal  affair,"  within  Const  art  11,  8  6, 
Investing  municipalities  with  full  power  to  leg- 
islate in  all  matters  embraced  within  the  term 
"mnnidpel  affairs,"  uncontrolled  by  general 
laws,  since  a  municipal  affair  is  one  which  re- 
fers to  the  internal  trasiness  affairs  of  a  munid- 
pality. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munid- 
pal  Affairs.] 


2.  MUNICIPAI,  COBPOSATIORB  «=s78— COITTBOI. 

OF  Statute  bt  Obdinancb  —  "Mdnicipai, 

Affaib." 
In  so  far  as  St.  1915,  p.  1253,  licenung  the 
business  of  private  detectives,  undertakes  to  pro- 
vide that  private  detectives  holding  licenses  from 
the  state  board  of  prison  directors  may  act  or 
authorize  their  employes  to  act  as  uniformed 
policemen  or  watchmen  within  the  dty  of  Oak- 
land, but  without  complying  with  the  local  or- 
dinances of  the  dty  regulatmg  such  service,  the 
provisions  of  the  act  must  yield  to  the  control 
of  the  city  ordiuiince  regulating  the  granting 
of  permits  to  conduct  or  maintain  any  private 
patrol  service  or  system  in  the  dty :  it  being  a 
munidpal  affair  within  control  of  the  dty,  un- 
der Const,  art  11,  {  6. 

3.  Shebifts  and  Conbtabixs  €=s>77— Statu- 
tobt  Functions  of  Conbtablx  ob  Depu- 
ties. 

It  is  not  within  the  ranee  of  the  statutory 
functions  of  a  constable  or  uis  deputies  under 
state  law  to  engage  in  the  business  of  conduct- 
ing, maintaining,  and  solidting  business  for  a 
private  patrol  service  in  a  dty. 

4.  MurtlCIPAL    COBPOKATIOtJS    ^=>111(1)— Ob- 

DiNANCKS  —  Investment  of  Council  and 
Chief  of  Police  with  Abbitbart  Poweb. 
An  ordinance  of  the  dty  of  Oakland  regu- 
lating the  granting  of  permits  to  conduct  any 
patrol  service  in  the  dty,  fixing  a  license  there- 
for, and  providing  a  penalty  for  violations  there- 
ot,  is  not  invalid,  as  attempting  to  invest  the 
council  and  chief  of  police  of  the  dty  with  arbi- 
trary power  to  grant  or  deny  the  right  to  en- 
gage in  the  business  of  conducting  or  maintain- 
Uig  a  patrol  service. 

Application  by  Cedl  SL  Bltdicock  for 
writ  of  habea/i  corpus.  Petition  dismissed, 
and  petitioner  remanded. 

Fitzgerald,  Abbott  &  Beardsley,  of  Oak- 
land, for  petitioner.  W.  H.  U  Hynes,  Dlst 
Atty.,  and  James  M.  Eoford.  Asst  Dlst. 
Atty.,  both  of  Oakland,  for  respondent 

RICELARDS,  X  The  petitioner  was  arrest 
ed  upon  the  charge  of  having  violated  the 
terms  of  a  certain  ordinance  of  the  city  ot 
Oakland  adopted  by  the  council  of  said  dty 
on  January  19,  1917,  designed  as  Ordinance 
Na  1132,  N.  S.,  by  engaging  In  the  business 
of  conducting,  maintaining,  and  soliciting 
business  for  a  patrol  service  or  system  with- 
out first  obtaining  a  permit  so  to  do  from 
the  council  of  said  <dty  of  Oakland  In  con- 
formity with  the  requirements  of  said  ordi- 
nance. The  petitioner  makes  several  as- 
saults upon  the  applicability  of  the  ordinance 
to  him  and  upon  Its  general  validity  which 
will  require  a  brief  statement  of  the  terms 
of  the  ordinance  for  their  consideration. 

The  ordinance  purports  by  its  title  to  be 
an  ordinance  regulating  the  granting  of  per- 
mits to  conduct  or  maintain  any  patrol  serv- 
ice or  system  In  the  dty  of  Oakland,  fixing  a 
license  therefor,  and  providing  a  penalty  for 
violations  thereof.  In  the  body  of  the  ordi- 
nance the  terms  "patrol  service"  and  "patrol 
system"  are  defined  to  be  any  service  or  sys- 
tem which  purports  to  furnish  to  members  or 
subscribers,  for  a  consideration  or  otherwise, 
any  watchman  or  guard,  either  uniformed  or 
otherwise,  to  patrol  any  district  In  the  dty 
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of  Oakland,  or  to  guard  or  watch  any  prop- 
erty therein,  or  to  perform  any  service  usu- 
ally or  customarily  performed  by  the  regular 
I>atrolmen  of  the  police  department  of  the 
dty  of  Oakland.  It  Is  made  unlawful  for 
any  person,  firm,  or  corporation,  either  as 
principal  or  agent,  to  engage  in  the  business 
of  conducting  or  maintaining  or  soliciting 
business  for  any  such  patrol  service  or  sys- 
tem without  first  obtaining  a  permit  from  the 
council  of  said  city  so  to  do;  such  permit  to 
be  obtained  by  an  application  in  writing  to 
the  council,  which  application  shall  be  refer- 
red to  the  chief  of  police,  who  shall  make  an 
investigation  concerning  the  character  of  the 
applicant  and  the  condition  of  police  protec- 
tion prevailing  within  the  designated  dis- 
trict, and  report  thereon  to  the  council, 
which  shall  have  power  to  grant  or  deny  the 
applicant  permission  to  engage  in  such  busi- 
ness, but  which  permission  shall  be  granted 
unless  it  shall  appear  from  the  report  of  the 
chief  of  police  that  the  applicant  is  not  a 
person  of  good  moral  character,  especially 
in  the  qualities  of  honesty  and  integrity,  or 
that  the  designated  district  is  already  sup- 
plied with  sufficient  or  ample  police  inv>tec- 
tion  by  the  city  or  by  a  patrol  service  or 
system  or  by  both.  A  license  fee  of  $100  per 
annum  la  required  from  the  holder  of  per- 
mission for  the  condact  of  such  patrol  serv- 
ice or  system  under  the  terms  of  said  ordi- 
nance. 

The  main  question  pre,sented  by  the  peti- 
tioner- herein  ia  that  he  is  exempted  from  the 
<>peration  and  effect  of  such  ordinance  by  the 
fact  that  he  is  the  holder  of  a  license  is- 
sued to  him  by  the  state  board  of  prison  di- 
rectors under  and  by  virtue  of  the  terms  of 
an  act  of  the  Legislature  of  the  state  of 
California  entitled  "An  act  to  license  and 
regulate  the  business  of  private  detectives 
and  detective  agencies,"  approved  June  7, 
1915  (Stats.  1015,  p.  1253),  and  still  in  force 
and  effect  This  act  provides  for  the  grant- 
ing of  licenses  to  private  detectives  and 
detective  agencies  by  the  state  board  of  pris- 
on directors,  and  in  section  5  thereof  if  is 
provided  that: 

"A  license  obtained  from  the  [state]  board  of 
prison  directors  by  any  person  or  persons,  firm, 
association,  copartnership  or  corporation  men- 
tioned in  section  1  of  Uiis  act,  shall  be  sufficient 
to  give  to  said  person  or  persons,  firm,  associa- 
tion, copartnership  or  corporation  obtaining  said 
license,  their  emplc  yis  or  operatives,  the  author- 
ity to  act  under  said  license  as  a  detective  or 
uniformed  patrolman  or  watchman  in  any  coun- 
ty, city  and  county,  city  or  town  in  this  state." 

Section  6  of  the  same  act  also  provides 
that: 

"This  act  shall  8ui>er8ede  and  take  the  place 
of  any  rule,  regulation  or  ordinance  of  any  coun- 
ty, city  and  county,  city  or  town  in  the  state  of 
California  conflicting  herewith." 

It  is  plain,  from  a  reading  of  the  sections 
of  the  act  above  quoted  and  from  the  terms 
of  the  ordinance  in  question  here,  that  the 
act  and  the  ordinance  are  In  conflict,  and  the 


first  matter  to  be  disiujsed  of  Is  the  determi- 
nation as  to  which  should  prevaiL  By  the 
charter  of  the  city  of  Oakland  the  council  is 
given  power  "to  make  and  enforce  local  police, 
sanitary  and  other  laws  and  regulations" 
(article  5,  f  51,  subd.  1) ;  also  "to  organize, 
provide,  maintain  and  operate  police  and  fire 
departments"  (article  19,  {  51,  subd.  5):  and 
also  "to  lic»ise  for  purposes  of  regulation  or 
revenue  all  and  every  kind  of  business  not 
prohibited  by  law"  (article  9,  f  51,  subd.  31). 
The  state  Constitution  (article  11,  i  6)  invests 
municipalities  with  the  fullest  power  to  legis- 
late in  all  matters  embraced  within  the  term 
"municipal  affairs"  uncontrolled  by  general 
laws.  Is  the  matter  of  the  licensing  and  reg- 
ulation of  a  private  patrol  service  or  system 
within  designated  limits  of  the  city  of  OalUand 
a  "municipal  affair"?  It  would  seem  clear 
that  upon  the  authorities  this  question  must 
be  answered  in  the  affirmative. 

[1]  A  municipal  affair  is  one  which  refers 
to  the  internal  business  affairs  of  a  munici- 
pality. Fragley  v.  Phelan,  126  Cai.  383,  58 
Pac.  923.  The  most  frequent  and  usual  form 
in  which  a  munidpallty  manifests  its  control 
over  Its  municipal  affairs  ia  in  the  passage 
of  police  and  sanitary  laws  and  regulations 
for  the  protection  of  the  property,  lives,  and 
health  fit  its  inhabitants  within  the  whole 
or  designated  portions  of  its  area,  and  when 
a  city,  either  through  its  charter  or  ordi- 
nances, undertakes  to  provide  a  scheme  for 
such  protection  in  relation  to  a  subject-mat- 
ter which  is  not,  either  expressly  by  the  Con- 
stitution, or  impliedly  from  its  nature,  com- 
mitted to  state  control,  the  subject-matter 
thus  laid  hold  upon  by  the  municipality  be- 
comes a  municipal  affair  over  which  the  state 
Legislature  may  no  longer  exercise  controL 
In  re  Prentice,  24  Oal.  App.  345, 141  Pac  220. 
Referring  to  the  particular  subject  of  the  or- 
dinance under  review  In  this  case  it  would 
seem  to  be  clear  that  the  establishment  of  a 
private  patrol  service  or  system  over  a  des- 
ignated area  within  the  corporate  limits  of 
the  city  of  Oakland  is  essentially  within  the 
definition  of  a  mimicipal  affair. 

[2]  The  primary  purpose  of  such  a  service 
or  system  is  to  supplement  the  regular  or 
police  supervision  of  the  dty  by  supplying 
protection  to  the  property  and  lives  of  those 
of  its  Inhabitants  who  may  reside  beyond  the 
limited  drcle  of  more  immediate  offidal 
watchfulness,  or  who  for  any  reason  may 
desire  or  need  special  protection.  Being  thus 
supplementary  to  the  regular  police  forces 
and  energies  of  the  munidpallty  it  would 
seem  to  be  essential  to  the  harmonious  work- 
ing of  such  a  service  or  system  that  it  should 
be  the  subject  of  dvlc  supervision  and  con- 
trol, and  that  in  so  far  as  the  act  of  the 
liCgisIature  above  referred  to  undertakes  to 
provide  that  private  detectives  holding  li- 
censes from  the  state  board  of  prison  direc- 
tors might  act,  or  might  authorize  their  em- 
ployes or  operatives  to  act,  as  uniformed  pa- 
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troUnen  or  watchmen  within  the  municipality, 
,  bat  without  complying  with  the  local  ordi- 
nances of  sndi  municipality  regulating  such 
service,  the  said  proviblons  of  said  act  must 
yield  to  the  superior  control  of  the  munld- 
pallty  over  the  subject  for  the  reason  that,  as 
we  have  seen,  it  is  strictly  a  municipal  affair. 

[S]  It  is  further  contended  by  the  peti- 
tioner herein  that  the  ordinance  in  question 
interferes  with  his  powers  and  rights  as  a 
deputy  constable  under  the  state  law,  but  In 
respect  to  this  contention  It  Is  to  be  noted 
that  the  ordinance  by  its  terms  Is  limited  in 
its  application  to  those  business  firms  or  cor- 
porations who  are  seeking  to  maintain  a  pa- 
trol service  or  system;  and  has  no  applica- 
tion to  individuals  who  are  either  officially  or 
unofficially  performing  the  ordinary  functions 
of  such  pe&ce  officers'  as  sheriffs  or  constables. 
The  charge  upon  which  the  defendant  .is  held 
in  custody  is  that  of  unlawfully  engaging  "in 
the  business  of  conducting,  maintaining  and 
soliciting  business  for  a  certain  patrol  serv- 
ice without  having  obtained  a  permit  so  to 
do,"  in  accordance  with  the  terms  of  the  or- 
dinance in  question.  It  cannot  seriously  be 
contended  that  the  doing  of  these  acts  is 
within  the  range  of  the  statutory  functions 
of  a  constable  or  his  deputies. 

[4)  The  final  contention  of  the  petitioner  Is 
that  the  ordinance  In  question  is  invalid  for 
the  reason  tiiat  It  attempts  U  Invest  the  conn- 
dl  and.  chief  of  police  of  tlie  dty  of  Oakland 
with  arbitrary  power  to  granc  or  deny  to  any 
person  seeking  to  engage  In  the  buslnesB  of 
conducting  or  maintaining  a  patrol  service 
or  system  the  right  so  to  do.  We  do  not  so 
cwnstrue  this  ordinance.  It  assumes  to  deal 
with  a  subject  Involving  the  granting  of  per- 
mits to  persons,  firms,  or  corporations  to  con- 
duct and  maintain  a  patrol  service  or  system. 
It  Is  evident  that  certain  qualities  of  char- 
acter and  personal  fitness  should  be  required 
In  the  holders  of  permits  which  would  thus 
offldally  entitle  them  to  perform  the  pecul- 
iarly delicate  and  Important  duties  required 
In  the  maintenance  and  conduce  of  such  a  pa- 
trol service  or  system  involving,  as  it  would, 
the  protection  of  the  property  and  lives  of  In- 
habitants of  the  designated  district  of  said 
dty  during  the  nighttime  or  during  periods  of 
special  sodal  strain  or  stress.  The  ordinance 
recognizes  that  a  large  degree  of  discretion 
must  be  reposed  in  the  coundl  of  said  dty 
in  the  matter  of  granting  or  refusing  these 
permits,  and  It  therefore  proceeds  to  provide 
a  method  by  which  the  comndl  may  become 
Informed  as  to  the  presence  or  absence  in 
the  applicant  for  such  a  permit  of  those  qual- 
ities of  moral  character  in  respect  especially 
to  honesty  and  Integrity  which  should  form 
the  basis  of  their  offidal  sanction.  It  is  pro- 
vided that  the  application  shall  be  referred 
to  the  chief  of  police  for  Investigation  and 
report  touching  these  matters,  upon  the  pres- 


entation of  which  the  council  shall  proceed 
to  grant  or  deny  the  permit  We  perodve  no 
arbitrary  grant  of  power  to  the  coundl  In 
these  provisions,  and  it  Is  not  contended  that 
the  coundl  has  acted  arbitrarily  In  the  case 
before  us.  In  fact,  that  body  has  not  been 
called  upon  to  act  at  all  upon  the  Individual 
case  of  the  petitioner  herein,  for  he  has  not 
applied  for  the  permit  required  by  the  ordi- 
nance, the  validity  of  which  he  here  assails. 
His  contention  that  the  ordinance  is  invalid 
because  It  provides  for  a  delegation  of  the 
powers  of  the  council  to  the  chief  of  police 
in  the  matter  of  the  required  Investigation 
into  the  moral  qualities  of  the  applicant  for 
a  permit,  has  no  merit.  The  duties  of  the 
chief  of  police  In  the  premises  are  merely  ad- 
visory to  the  coundl.  In  which  by  the  express 
terms  of  the  ordinance  is  reposed  the  ulti- 
mate right  to  grant  or  refuse  the  permit. 

It  Is  ordered  that  the  petition  be  dismissed 
and  the  petitioner  remanded. 

We  concur:    LENNON,  P.  J.;  KERRIGAN, 


(34  Cal.  App.  33) 

Ex  parte  WOO  HAH.    (Or.  645.) 

(District  Coart  of  Appeal,  Second  District,  Cal- 
ifornia.    June  6,  1917.) 

OannNAL  Law  $=3259— Comhiticbnt— Sxtffi- 

CIENOT  or— POLIOK  COUBT. 

Where  court  in  fact  has  jurisdiction  of 
crime,  a  commitment  reciting  conviction  before 
a  police  judge  on  a  certain  day  "of  the  crime  of 
violating  poison  law,  committed  in  said  city,"  is 
sofiicient  to  furnish  warrant  for  holding  convict 
in  the  absence  of  statute  prescribing  form  of 
commitment  in  police  courts. 

In  the  matter  of  the  application  of  Woo 
Hah  for  writ  of  habeas  corpus.  Writ  dis- 
charged. 

G.  B.  Ckmlln,  of  Los  Angeles,  for  petitioner. 
Erwin  W.  Widney,  City  Prosecutor,  and  Lyle 
Pendegast,  Chief  Deputy  Oty  Prosecutor, 
both  of  Los  Angeles,  for  respondent 

JAMES,  J.  Petitioner  by  writ  of  habeas 
corpus  seeks  to  be  discharged  from  the  cus- 
tody of  the  dilef  of  police  of  Los  Angeles 
dty.  Several  grounds  are  assigned  In  his 
petition,  but  at  the  oral  argument  the  only 
point  insisted  upon  was  that  the  commitment 
issued  was  so  lacking  In  Its  statements  of 
essentials  a  to  make  It  void;  particularly, 
that  no  offense  is  described  therein.  The  com- 
mitment  redted  that  on  the  19th  day  of  May, 
1917,  petitioner  was  convicted  before  a  police 
Judge  of  the  dty  of  Los  Angeles  "of  the 
crime  of  violating  poison  law,  committed  In 
said  city  of  Los  Angeles  on  or  about  the  18th 
day  of  May,  1917."  It  is  admitted  that  there 
is  a  general  statute  of  the  state,  not  contained 
in  any  of  the  secUons  of  the  Code  (St  1907. 
p.  124,  and  as  later  amended  by  St  1913,  p. 
692),  whereby  the  handling  of  poisonous  sub- 
stances is  designed  to  be  regulated  and  for 
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fhe  violation  of  different  provisions  of  the 
act  a  person  is  liable  to  conviction  for  mis- 
demeanor. Tte  police  court  of  the  dty  of 
Los  Angeles,  it  Is  also  admitted,  has  juris- 
diction of  the  offenses  created  by  that  statute. 
The  wording  in  the  commitment  whereby 
the  offense  of  which  the  petitioner  was  con- 
victed is  described,  does  indicate  that  the 
act  creates  offenses  of  which  the  police  court 
had  Jurisdiction,  and  we  think  the  language 
used  was  sufficiently  definite  for  the  purpose; 
at  least,  definite  enough  so  that  it  may  not 
be  said  that  the  commitment  exhibited  here 
is  one  wliich  Is  void  upcm  its  face.  Conced- 
ing that  the  commitment  might  have  been 
more  definite  in  the  description  contained 
therein  of  the  <^ense  is  not  to  say  that  such 
a  commitment  furnishes  no  warrant  for  the 
holding  of  petitioner.  In  the  case  of  People 
V.  Kelly,  120  Cal.  271,  52  Pac.  587,  the  derk 
had  omitted  to  observe  the  provisions  of  sec- 
tion 1207  of  the  Penal  Code  directing  mm  to 
make  a  statement  of  a  certain  fact  in  his 
entry  of  Judgment  The  court  said  that  the 
omission  to  make  the  required  statement  was 
an  irregularity,  and  that  the  Judgment  was 
erroneous.    The  court  observed,  however: 

"But  this  omission  does  not  render  the  Judg- 
ment vmd.  The  court  having  jurisdiction  imder 
proper  circumstances  to  render  a  judgment  of 
the  character  involved,  the  absence  of  such  re- 
citals from  the  judgment  does  not  make  it  void, 
however  erroneous.  All  that  is  necessary,  as 
against  this  objection,  is  that  the  judgment  shall 
sufficiently  express  that  which  is  adjudged;  it 
need  contain  no  recital  of  the  facts  upon  which 
it  is  based." 

The  case  of  Ex  parte  Murray,  43  Cal.  465, 
is  dted  by  the  prosecuting  attorney  aod  is  in 
point  There  Is  no  statute  affecting  police 
courts  which  prescribes  any  particular  form 
which  the  commitment  shall  have.  The  judg- 
ment of  the  court  as  entered  is  expressed  by 
recital  in  the  commitment  For  any  error  or 
Irregularity  In  the  Judgment,  or  the  entry 
thereof,  petitioner  here  has  his  remedy  by 
appeal. 

The  writ  is  discharged,  and  petitlmier  re- 
manded to  the  custody  of  the  chief  of  police 
of  Los  Angeles  dty. 

We  concur:     CONREU,  P.  J.;    WORKS, 

Judge  pro  tern. 


(34  Cal.  App.  88) 

RASTER  V.   SUPERIOR  COURT  IN  AND 
.    FOR  SACRAMENTO  COUNTY 
et  al.    (Civ.  1681.) 

(District  Court  of  Appeal,  l^ird  District,  Cali- 

fomia.    June  8,  1917.    Rehearing  Denied 

by  Supreme  Court  Aug.  6,  1917.) 

1.  Justices  of  the  Peace  <s=>  167(3)— Appeal 
—Dismissal  of  Action  roa  Want  of  Pbos- 

BOtrTIOR. 
Code  Civ.  Proc.  §  583,  provides  that  the 
court  may,  in  its  discretion,  dismiss  any  ac- 
tion for  want  of  prosecution,  whenever  plaintiff 
has  failed  for  two  years  after  answer  filed  to 
bring  such  action  to  trial,  and  that  any  action 
shall  be  dismissed  by  the  court  in  which  it  shall 
have  been  commenced,  or  to  which  it  may  be 


transferred  on  motion  of  the  defendant,  unless 
brought  to  trial  within  five  years  after  defend- 
ant has  filed  his  answer.  Bold  that  whether  or 
not  this  section  authorized  the  superior  court  to 
dismiss  an  action  appealed  from  the  justice's 
court  on  questions  of  law  and  fact  ■  and  not 
brought  to  trial  within  two  years,  the  court  had 
Inherent  power  to  dismiss  the  action,  especially 
as  the  provision  as  to  dismissal  for  buliire  to 
bring  the  action  to  trial  within  two  years  is  ap- 
parently not  limited  to  the  court  io  which  the 
action  has  been  commenced,  or  to  which  it  may 
be  transferred  on  defendant's  motion. 
2.  Justices  or  the  Peace  «=»  167(3)— Appeal 
-Dismissal  of  Action  fob  Want  of  Pros- 
ecution. 
Where  plaintiff's  failure  to  bring  to  trial 
within  two  years  an  action  appealed  from  jns- 
tice  court  on  the  law  and  facts  by  defendant  wis 
not  due  to  mistake  or  ignorance  of  his  rights, 
and  he  was  content  to  let  the  matter  rest,  be- 
cause he  was  relying  on  a  bond  given  to  release 
an  attachment  obtained  by  him,  and  in  the 
meantime  defendants  had  moved  to  a  distant 
state,  so  that  the  expense  incident  to  personal 
attendance  at  the  trial  would  nearly  eqnal  the 
amount  of  the  demand,  and  one  of  the  defend- 
ants would  be  unable  to  be  personally  present  at 
the  trial,  the  court  did  not  abuse  its  discretion 
in  dismissing  the  action,  though  the  defendants 
obtained  no  stay  of  execution,  and  though  a 
cross-complaint  was  set  up,  making  it  defend- 
ants' duty,  as  mudk  as  that  of  plaintiff,  to  bring 
the  action  to  triaL 

Application  l^  B.  M.  Kaster  for  a  writ 
of  review  directed  against  the  Superior 
Court  of  the  State  of  (Talifomia  In  and  for 
the  County  of  Sacramento  and  Peter  J. 
Shields,  Judge  thereof.    Writ  discharged. 

Thomas  B.  lieeper,  of  Sacramento^  for 
petitioner.  B.  F.  Van  Dyke,  of  Los  An- 
geles, and  Charles  H.  Crocker,  of  Sacramen- 
to, for  respondents. 

BURNETT,  J.  n>e  application  Is  for  a 
writ  of  review  to  annul  an  order  made  by 
said  superior  court  dismissing  an  action  ap- 
pealed from  the  Justice  court  ou  questions  of 
law  and  fact  by  one  R.  O.  Brace  and  not 
brought  to  trial  within  two  years  after  the 
appeal  was  tak^L  It  Is  claimed  by  peti- 
tioner tliat  section  683  of  the  Code  of  Civil 
Procedure,  the  apparent  authority  for  said 
order,  la  not  applicable  to  such  case,  and  in 
support  of  bis  contention  he  dtes  Plstolesl 
V.  Superior  Court,  26  OaL  App.  403,  147  Pac, 
104,  and  Long  v.  Superior  C!ourt,  81  CaL  A19. 
34,  159  Pac.  734.  The  latter  follows  the 
former,  and  In  each  It  was  sought  to  compel 
the  superior  court  to  .dismiss  the  action  for 
the  reason  that  it  had  not  been  brought  to 
trial  within  five  yeara  la  the  Plstolesl  (Dase 
it  was  said: 

"Nor  do  we  think  section  583  of  the  Code  of 
Civil  Procedure  is  applicable  to  this  case.  It 
reads  as  follows:  '  •  •  ♦  Any  action  hereto- 
fore or  hereafter  commenced  shall  be  dismissed 
by  the  court  in  which  the  same  shail  have  bees 
commenced  or  to  which  it  may  be  transferred 
on  motion  of  the  defendant  after  due  notice  to 
plaintiff,  or  b^  the  court  on  its  own  motion,  un- 
less such  action  is  brought  to  trial  within  five 
years  after  the  defendant  has  filed  his  answer. 
•  •  •  '  This  action  was  not  commenced  in  the 
superior  court,  nor  can  it  be  regarded  as  having 


»Var  other  casM  see  same  topio  and  KBT-NUUBBK  In  all  K«j-NiUDb«red  Dlsasti  and  ladsMi 


Digitized  by 


Google 


C«L) 


WOIiliENSHLAOER  v.  HaoI^AK 


been  transferred'  to  that  court  'on  motion  of 
the  defendant';  the  latter  lanenase  aptly  de- 
■cribins  only  an  action  transferred  to  a  court 
4^  identical  jorisdiction  in  another  county." 

[1]  It  is  to  be  observed,  though,  that  the 
first  clause  of  said  section,  upon  which  It 
might  be  claimed  this  order  was  based,  con- 
tains no  such  limitation.  Applying  it  ac- 
cording to  the  ordinary  signification  of  the 
languoge  employed,  it  may  be  said  to  In- 
clude any  court  in  which  the  action  ip  pend- 
ing for  trial.    Tte  clause  is: 

"The  court  may  in  its  discretion  dismiss  any 
action  for  want  of  prosecntion  on  motion  of  the 
defendant  and  after  due  notice  to  the  plaintiff, 
whenever  plaintiff  has  failed  for  two  years  after 
•nawer  filed  to  bring  such  action  to  trial." 

HoweTer,  It  Is  not  necessary  to  decide  this 
point,  for  tlie  following  reason,  stated  in  the 
Plstolesl  Case: 

"Although  it  appears  to  us  plain  that  neither 
«(  the  sections  referred  to  applies  to  this  case, 
the  superior  court  could  yet,  as  it  did,  resort 
to  its  inherent  power  to  pass  on  the  motion  and 
grant  or  deny  it.  'It  is  settied  by  numerous  de- 
cisions in  this  state  that  the  snperior  court, 
without  the  aid  of  statutory  authority,  has  the 
power  to  dismiss  an  action  because  of  the  failure 
of  the  plaintiff  to  prosecute  it  with  reasonable 
diligence.'  Romero  v.  Snyder,  167  Gal.^  21S,  188 
Pac.  1002.  There  it  was  held  that,  if  only  a 
demurrer  and  not  an  answer  was  filed,  the  provi- 
■ions  of  section  583  of  the  Code  of  CiTil  Froce- 
dnre  did  not  apply,  but  that  the  court  under  its 
general  jurisdiction  might  dismiss  the  action  for 
failure  to  prosecute  it  with  reasonable  diligence, 
•nd  would  be  limited  in  ao  doing  only  by  a  sound 
discretion." 

[2]  Conceding,  then,  as  the  later  decisions 
of  the  Supreme  Court  seem  to  hold,  that  the 
writ  of  certiorari  may  be  inrc^ed  in  such 
cases  when  there  has  been  an  abuse  of  dis- 
cretion, we  are  led  to  consider  whether  the 
court  b^ow  acted  with  such  indifference  to 
the  proprieties  of  the  occasion  as  to  be  plac- 
ed in  the  position  of  a  tribunal  acting  outside 
the  scope  of  its  authority.  We  cannot  so 
denominate  the  attitude  of  respondents. 

If  there  had  been  a  showing  of  inability 
on  the  part  of  plaintiff  or  that  he  had  been 
deceived  or  misled,  or  was  ignorant  of  Ills 
rights,  a  different  situation  might,  of  course, 
be  presented.  He  was  content,  though,  to 
let  fbe  matter  rest,  because  be  was  relying 
upon  the  obligation  of  the  sureties  on  a  bond 
given  to  release  an  attachment  obtained  by 
him  after  filing  his  complaint  in  the  Justice 
court.  This  circumstance,  however,  has 
nothing  .to  do  with  his  obllgatloa  to  secure 
an  early  trial  of  the  main  action  in  the  su- 
perior court  Nor  does  it  make  any  dif- 
ference, in  our  opinion,  that  no  undertaking 
was  given  by  the  defendant  to  stay  execution 
when  he  appealed  to  the  superior  court 
The  plaintiff  might  bave  obtained — and  It 
seems  be  did  do  so — a  writ  of  execution  in 
qDite  of  the  appeal;  but  whether  execution 
was  stayed  or  not,  it  was  bis  duty  to  have 
the  cause  tried  by  the  tribunal  to  which  it 
had  been  regularly  transferred  for  a  new 
trlaL 


But  it  is  said  that  defendant  aet  up  a 
cross-complaint  and  therefore  it  was  aa 
much  his  duty  as  that  of  plaintiff  to  speed 
the  trlaL  It  is  doubtful  whether  the  plead- 
ing amounted  to  a  cross-complaint  It  was 
rather  a  defense  to  the  action.  But  grant- 
ing it  to  be  what  is  claimed  for  It  and  it 
results  that  it  was  the  duty  of  each  litigant 
to  promote  an  early  trial,  and  the  court 
could,  upon  the  dtfault  of  either,  dismiss  the 
case.  The  said  defendant  however,  seems 
to  have  been  more  diligent  than  plaintiff  in 
invoking  the  discretion  of  the  court  to  dis- 
miss the  action. 

The  reason  that  animated  the  court  in  its 
action  Is  disclosed  in  the  affidavit  filed  in 
support  of  the  motion,  and  is  substantially 
that  plaintiff  had  taken  no  steps  to  bring  on 
the  trial  for  more  than  two  years,  and  that 
defendants  had  departed  the  state  and  had 
located  in  the  state  of  West  Virginia,  and 
that  the  expense  incident  to  a  personal  at- 
tendance at  the  trial  of  the  action  would 
nearly  equal  the  amount  of  the  donand  set 
forth  in  the  plaintifTs  complaint,  and  that 
said  R.  C.  Brace  would  be  unable  to  be  per- 
sonally present  at  the  trial  if  it  should  take 
place.  We  cannot  see  how  it  can  be  said 
that  the  court  abused  its  discretion  nnder 
these  circumstances.  Indeed,  the  showing 
in  palliation  of  such  delay  on  the  part  of 
plaintiff  should  be  strong  and  persuasive  to 
Justifj'  an  appellate  court  In  declaring  as  a 
matter  of  law  that  there  has  been  an  abuse 
of  the  discretion  whidi  the  lower  court  is 
permitted  to  exercise. 

In  conclusion,  it  may  be  said  that  if 
plaintiff's  contention  is  sound  that  since  no 
stay  bond  was  given,  "the  judgment  of  the 
juj^ce  court  remains  in  full  force  and  effect 
and  plaintiff  can  levy  execution  and  satis- 
fy said  judgment  upon  any  property  belong- 
ing to  defendants,"  and  "can  sue  to  recover 
judgment  against  the  sureties  on  the  under- 
taking releasing  the  attachment"  he  will 
suffer  no  injury  by  the  sMd  order  of  the 
superior  court 

At  any  rate,  we  do  not  think  said  order 
should  be  annulled,  and  the  writ  is  therefore 
discharged. 

We  concur:   CHIFMAN,  P.  J. ;    HART,  J. 


(M  <M.  App.  102) 
WOU^NSHLAOER  v.  MacLBAM  et  at 
(Civ.  1846.) 

CDistrict  Court  of  Appeal,  Second  District 
California.    June  12,  1917.) 

1.  VKNDOB    and    PtTBOBASEB    «=3232(9)  —  No- 

TicB— CoNSTaucxiVB  Notice. 
S.  leased  an  apartment  house  to  defendants. 
Subsequentiy  S.  and  the  defendants,  as  parties 
of  the  first  part  made  an  agreement  with  C. 
whereby  he  was  to  furnish  the  apartment  bouse 
and  install  a  manager  to  operate  it.  The  agree- 
ment further  provided  that  such  first  partie* 
should  receive  no  rent  for  the  premises  durinft 
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the  continuation  of  the  agreement,  but  that  the 
net  profits  of  the  business  should  be  divided  be- 
tween them,  and  the  loss,  if  any,  borne  equally, 
and  that  nothing  therein  should  be  construed  to 
constitute  a  partnership.  On  the  same  day  8. 
and  defendants  executed  on  agreement  providing 
that  the  agreement  with  C.  should  in  no  way 
affect  the  lease,  that  if  a  loss  resulted  under 
such  agreement  one-half  should  be  paid  by  S. 
and  one  of  the  defendants,  and  onehalf  by  the 
other  two  defendants,  and  that  any  ^ofits 
should  be  divided  in  the  same  manner.  Plain- 
tiff purchased  the  apartment  house  from  S.,  and 
O.  transferred  to  plaintiff  all  his  interest  under 
Ae  agreement.  He  also  settled  with  plaintiff 
for,  the  profits  of  the  business,  and  directed  the 
manager  to  conduct  the  business  under  plain- 
tiff's orders;  these  transactions  occurring  with- 
out defendant's  consent  and  without  notice  to 
them.  Held  that,  even  though  plaintiff  had  no 
actual  knowledge  of  the  agreement  between  S. 
and  the  defendants  as  to  the  division  of  profits, 
his  knowledge  of  the  agreement  with  C.  and  of 
C's  possession  put  him  upon  inquiry  as  to  the 
relations  between  S.  and  defendants,  and  charg- 
ed him  with  knowledge  that  S.'s  right  to  collect 
rent  had-iSceaaed  and  that  the  partnership  rela- 
tion had  been  substituted  therefor. 
2.  Landlord  and  Tenant  «s>199Vi— Rjbnt— 

liIABIUTT— DiSCHABaB. 

Even  if  the  contract  with  C.  did  not  destroy 
the  lease,  it  excused  the  lessees  from  payment 
of  rent,  and  limited  S.'s  right  to  his  shore  of 
the  prints. 

8.  Lanolobd  and  Tenant  «=>190(1)— Rxnt— 
Liability— DiscHABQE. 

Plaintiff  could  not  recover  rent  accruing 
subsequent  to  the  date  of  his  purchase  of  C's 
interest,  as  by  taking  possession  of  the  premises 
without  defendants'  consent  he  evicted  them 
from  any  possession  which  they  had. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  W.  H.  Tboouui,  Judge. 

Action  by  Jobn  Wollenshlager  against 
James  MacLean  and  others.  From  a  Judg- 
ment for  defendants,  and  an  order  denying  a 
new  trial,  plaintiff  appeals.    Affirmed. 

William  H.  ruUer,  of  Los  Angeles,  for  ap- 
pellant N.  P.  Moerdyke,  H.  J.  Angell,  and 
G.  C.  De  Qarmo,  all  of  Los  Angeles,  for  re- 
spondents. 

CONRBT,  P.  J.  Plaintiff  appeals  from'the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trlaL  He  prosecuted  this  ac- 
tion to  recover  an  alleged  unpaid  balance  of 
rent  for  the  months  of  November  and  Decem- 
ber, 191.3,  and  January,  1914,  under  a  ten- 
year  lease  of  an  apartment  house  In  the  city 
of  Los  Angeles.  The  lease  was  executed  on 
May  14,  1913,  to  the  defendants  by  CUas  A 
Shedoudy,  who,  on  the  16tli  day  of  October, 
1913,  conveyed  the  premises  to  the  plaintiff 
and  executed  to  him  a  transfer  of  the  lease. 
The  lease  provided  for  a  rental  of  $532  per 
month  payable  monthly  In  advance. 

On  May  16,  1913,  Shedoudy  and  the  de- 
fendants, as  parties  of  the  first  part,  made 
am  agreement  In  writing  with  one  Colyear, 
by  which  C<^ear  was  authorized  to  furnish 
the  apartment  bouse,  at  a  cost  which  should 
not  exceed  $10,000  without  the  written  con- 
sent of  the  first  parties.  It  was  agreed  that 
Colyear  should  install  a  competent  person  In 


the  building  as  -manager  for  the  purpose  of 
running  and  operating  the  apartment  house 
"until  the  said  pr(q>erty  or  apartment  bouse 
can  be  leased  and  the  furniture  and  fumisb- 
ings  placed  in  said  buildings  by  the  party  of 
the  second  part  Is  sold  upon  terms  and  con- 
ditions satisfactory  to  botb  parties  hereto." 
It  was  also  agreed  that  the  first  parties 
should  receive  no  rent  for  the  premises  dur- 
ing the  continuation  of  that  agreement ;  that 
the  net  receipts  from  the  rentals  from  tbe 
rooms  in  the  building  should  be  divided 
equally  between  the  parties  tbereto  dnrins 
the  life  of  the  agreement;  that  one-half  of 
the  net  profits  of  the  business,  after  paying 
the  running  expenses  thereof,  shonld  be  paid 
to  the  first  parties  by  way  of  compensation 
for  the  use  and  rent  of  the  building,  and  the 
other  half  should  belong  to  Colyear;  .that  If 
the  moneys  so  received  from  the  rent  of  the 
rooms  should  be  insufficient  to  pay  the  oper- 
ating expenses  thereof,  the  loss  would  be 
borne  equally  between  the  parties  of  the  first 
part  and  the  party  of  the  second  part  It 
was  agreed  that  elttier  party  should  have  the 
right  to  endeavor  to  secure  a  tenant  to  pur- 
chase the  furniture  and  furnishings  and  to 
lease  the  building,  the  tenant  and  terms  of 
the  lease  must  be  satisfactory  to  the  first 
parties,  and  the  price  and  terms  of  sale  of 
the  furniture  and  furnishings  must  be  satis- 
factory to  the  second  party.  If  the  price  ob- 
tained from  the  purchaser  should  prove  to  be 
greater  than  the  Invoice  price  of  the  furni- 
ture and  furnishings,  the  surplus  above  the 
Invoice  price  would  be  equally  divided  be- 
tween the  parties  to  this  agreement  The 
agreement  further  provided: 

"Nothing  contained  in  this  agreemoit  shall 
be  construed  to  constitute  a  partnership  between 
the  parties  hereto,  it  being  the  evress  inten- 
tion of  said  parties  to  make  a  contract  for  the 
sale  of  said  furniture  and  furnishings  satisfac- 
tory to  said  second  party  and  the  execution  of 
a  lease  of  said  real  properties  above  described 
satisfactory  to  said  first  iMurties.  Neither  pai^ 
ties  hereto  shall  have  the  right  to  assign  this 
contract  except  by  written  consent  of  the  other 
parties  hereto." 

On  the  same  day  when  the  Colyear  con- 
tract was  executed,  an  agreement  (designat- 
ed In  the  briefs  as  "second  agreement")  was 
executed  In  writing  between  Shedoudy  and 
the  defendants,  referring  to  the  lease  and  to 
the  Colyear  agreement,  and  agreeing  between 
Shedoudy  and  the  defendants  as  follows: 

"It  is  understood  and  agreed  that  the  execu- 
tion of  this  agreement  shall  in  no  way  affect 
the  lease  executed  between  Elias  A.  Shedoudy, 
as  owner,  and  George  W.  May,  H.  G.  Grimwood, 
and  James  MacLean,  as  lessees,  and  shall  not 
be  construed  as  to  interfere  with  said  lease.  It 
is  further  agreed  that  if  a  loss  is  result  under 
this  agreement  one-half  of  said  loss  shall  btt 
paid  by  Elias  A.  Shedoudy  and  James  MacLean, 
and  one-half  shall  be  paid  by  George  W.  May 
and  H.  G.  Grimwood.  In  case  of  profit  under 
this  agreement,  the  said  profit  shall  be  divided 
in  the  same  manner." 

On  or  about  the  17th  day  of  December, 
1913,   Colyear  sold  and  transferred  to  the 
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plaintiff,  WollenaUagrer,  all  of  his  Interest  In 
the  fnmltnre  and  under  the  Colyear  agree- 
ment. A  settlement  was  made  between  Col- 
year and  WoIIenshlager  of  the  profits  of  the 
cnrrent  btislness  down  to  December  15th,  and 
pa}-ment  made  to  WoIIenshlager  as  provided 
In  the  Colyear  agreement.  Thereupon,  under 
the  Instructions  of  Colyear  and  of  WoIIen- 
shlager, the  manager  of  the  house  ceased  to 
account  to  Colyear  and  continued  to  conduct 
business  under  the  orders  of  WoIIenshlager. 
These  transactions  occurred  without  the  con- 
sent of  the  defendants  amd  without  notice  to 
them.  In  prosecuting  this  action  for  rent, 
the  plalntifF  glres  credit  to  the  defendants 
for  the  moneys  received  by  him  from  Colyear 
and  from  the  house  manager  for  the  months 
of  November  and  December,  amounting  In  all 
to  $000.94,  and  seeks  to  obtain  Judgment  for 
the  remaining  balance  of  $1,095.06. 

The  court  found  that  the  lease  and  the  Col- 
year agreement  w6re  executed  as  above  stat- 
ed; that  Colyear  under  his  agreement  took 
possession  of  the  premises  and  furnished  the- 
same,  and  conducted  the  business  in  accord- 
ance with  the  agreement  until  December  17, 
1913 ;  "that  defendants  herein  have  never  at 
any  time  had,  or  been  in  possession  of,  the 
premises  above  described,  or  any  part  there- 
of" ;  that  the  premises  and  lease  were  trans- 
ferred by  Shedoudy  to  the  plaintiff  in  Octo- 
ber, 1913,  with  actual  notice  to  plaintiff  of 
the  Colyear  agreement;  that  on  December 
17,  1913,  the  plaintiff  purchased,  and  Col- 
year transferred  to  the  plaintiff  without  the 
consult  or  knowledge  of  the  defendants,  all 
of  Colyear's  right,  title,  and  Interest  in  and 
to  said  agreement  and  the  property  therein 
described;  that  on  December  17,  1913,  the 
plaintiff,  without  the  consent  of  the  defend- 
ants, or  any  of  them,  took  exclusive  posses- 
sion of  the  premises,  and  from  that  time 
forth  held  and  managed  said  apartm<fnt 
bouse,'  and,  without  the  consent  of  the  de- 
fendants, collected  and  appropriated  to  his 
own  use  the  rents  and  protlts  thereof;  that 
none  of  the  rentals  claimed  by  the  plaintiff  In 
this  action  were  due  or  owing  from  the  de- 
fendants to  the  plaintiff.  Judgment  was  en- 
tered accordingly. 

Appellant  claims  that  the  evidence  Is  not 
sufficient  to  support  certain  of  the  findings. 
In  this  we  do  not  agree  with  him.  There  Is 
the  uncontradicted  testimony  of  Colyear  that 
he  sold  and  transferred  to  the  plaintiff  the 
furniture  and  furnishings  of  the  apartment 
house,  and  all  of  his  right,  title,  and  Interest 
In  and  to  the  Colyear  agreement.  Under  the 
drcurostances  shown,  the  plaintiff  should  not 
be  permitted  to  take  advantage  of  the  provl- 
sl<m  In  that  agreonent  that  It  must  not  be 
assigned  without  the  written  consent  of  all 
the  parties  thereto.  He  consented  to  the 
transfer,  and  pursuant  thereto  took  the  prop- 
erty into  his  possession.  The  court's  finding 
that  the  plaintiff,  without  the  consent  of  the 
defendants,  took  exclusive  possession  of  the 
property,  and  collected  and  appropriated  to 


Ills  own  use  the  rents  and  profits  thereof.  Is 
entirely  In  accordance  with  the  evidence,  and 
it  is  difficult  to  account  for  the  asserticn'  of 
counsel  for  the  appellant  that  "there  is  not  a 
scintilla  of  evidence  to  be  found  In  the  rec- 
ord to  support  this  finding." 

[1-3]  Appellant  places  emphasis  upon  that 
term  of  the  Colyear  contract  which  provided 
that  It  should  not  be  construed  to  in  any  way 
affect,  or  Interfere  with  the  lease  executed  be- 
tween Shedoudy  and  the  defendants.  A- 
statement  of  that  kind  in  a  contract  is  not 
controlling,  if  the  terms  of  the  contract  are 
such  that  It  cannot  be  carried  Into  effect 
without  violating  the  terms  of  the  prior  con- 
tract The  lease  of  May  14th  provided  that 
the  defendants  should  have  possession  of  the 
apartment  house.  The  Colyear  agreement  of 
May  16th  gave  that  possession  to  Colyear. 
The  lease  provided  that  the  defendants  should 
pay  rent  to  Shedoudy,  The  Colyear  contract 
provided,  not  only  for  a  division  of  profits, 
but  it  also  ^provided  for  an  equal  sharing  of 
losses  (if  any  there  should  be),*  as  between 
Colyear  on  the  one  side  and  Shedoudy  and 
the  defendants  on  the  other  sid&  T^en,  to 
make  clear  the  effect  of  these  transactions  as 
between  Shedoudy  and  the  defendants,  those 
parties  entered  into  the  "second  agreement," 
which  contained  a  new  alignment  of  the  par- 
ties, classing  MacLean  with  Shedoudy  as 
bound  to  pay  one-half  the  loss,  "If  a  loss  is 
result  under  this  agreement,"  and  obligating 
May  and  Urimwood  to  pay  the  other  half; 
the  profits,  If  any,  to  be  divided  In  the  same 
manner.  It  Is  true  that  the  evidence  shown 
In  the  record  Is  silent  as  to  whether  or  not 
the  plaintiff  bad  actual  knowledge  of  the 
"second  agreement"  when  he  accepted  his 
transfer  of  the  premises  and  of  the  lease  as 
sold  to  him  by  Shedoudy ;  but  his  knowledge 
of  the  Colyear  agreement,  and  of  Colyear's 
possession  of  the  premises  under  that  agree- 
ment, was,  in  our  opinicm,  sufficient  to  put 
him  upon  inquiry  as  to  what  were  the  actu- 
ally existing  relations  between  Shedoudy  and 
the  defendants.  Beasonable  Inquiry  would 
have  apprised  him  of  the  fact  that  Shedou- 
dy's  right  to  collect  rent  under  the  lease  had 
ceased  to  exist,  and  that  the  partnenihip  re- 
lation bad  been  substituted  therefor.  We  are 
satisfied  that  this  change  had  occurred  as 
the  legal  result  of  their  transactions.  In 
principle  the  case  Is  like  that  of  Pico  y. 
Cuyas,  47  CaL  174.  Pico  made  to  Cuyas  a 
written  lease  of  a  hotel.  Thereafter,  and  be- 
fore the  lessee  obtained  possession,  the  par- 
ties entered  Into  a  partnership  to  conduct  to- 
gether the  business  of  the  hotel  upon  an 
agreed  division  of  profits  and  losses ;  it  being 
understood  that  the  lessee  was  to  manage  the 
business.  Upon  these  facts  it  was  deter- 
mined that  Pico  could  not  recover  rmt  The 
court  said: 

"Nor  do  we  think  that  the  effect  of  the  con- 
tract proven  was  to  change  or  modify  the  terms 
of  the  lease,  or  to  work  a  surrender  of  it.  The 
two  contracts  are  entirely  separate  and  distinct. 
It  was  competent  for  the  plaintiff,  after  the  ex- 
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ecntion  of  the  lease,  to  enter  into  a  contract  of 
partnership  with  the  defendant  in  the  basiness 
of  hotel  keeping,  and  to  agree  that  the  rent  of 
the'  hotel  should  be  a  charge  upon  the  firm.  He 
remained  the  lessor  and  lus  claim  for  rent  con- 
tinued, but  by  an  independent  contract,  which 
was  entirely  aisconnectM  from  the  lease,  he  ob- 
ligated himself  to  'sustain  as  a  partner  hia  pro- 
portion of  the  charge  for  rent,'  as  of  other 
dutrgea  against  the  firm.  It  is  the  result  of  this 
contract  that,  so  long  as  the  partnership  con- 
tinues, he  can  receive  the  rent  only  from  the 
net  profits  of  the  concern ;  and  these  cannot  be 
ascertained  otherwise  than  by  a  partnership  ac- 
counting." 

So  here,  even  If  the  Col  year  contract  did 
not  have  the  efTect  to  destroy  the  lease,  it 
was  saffident  to  excuse  the  lessees  from  pay- 
ment of  rent  and  to  limit  the  lessor's  right 
by  the  amount  of  his  share  of  the  net  profits 
■o  long  ais  the  Colyear  contract  continued  in 
force.  It  did  continue  in  force  until  Decem- 
ber 17,  1913.  This  is  sufllcient  to  exclude  the 
plaintiff's  demand  for  rent  for  the  month  of 
November  and  the  first  16  days  of  December ; 
and,  leaving  the  Colyear  contract  out  of  the 
case,  the  plaintUTs  right  to  recover  for  the 
remainder  of  December  and  for  the  following 
month  of  January  is  defeated,  because  his 
act  in  taking  possession  of  the  premises  on 
December  17th  without  the  consent  of  the  de- 
fendants was  an  eviction  of  the  defendants 
from  any  possession  which  they  may  b«  sup- 
posed to  have  had  under  the  lease. 

The  Judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J.;  WOREiS,  Judge 
pro  tern. 


<M  Cal.  Xpp.  87) 

WABMAN  STEaiJL  CASTING  00.  ▼.  REDON- 
DO  BEACH  CHAMBBK  OF  COM- 
MERCE et  al.     (Civ.  1857.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   June  6, 1917.) 

1.  CowTBACTs  «=>235— CoNBTKCOTioif— Soora 
AKD  Extent  or  Obugatior. 

An  agreement  that  plaintiff  would  erect  a 
factory,  and  defendant  would,  upon  proof  that 
plaintiff  had  qpent  certain  sums  in  wages  to  em- 
ployes, pay  plaintiff  a  bonus,  to  be  raised  by 
contributions,  and  that  before  execution  of  the 
agreement  each  would  show  the  other  that  the 
necessary  cash  had  been  provided  in  fact,  was 
not  an  agreement  by  defendant  or  its  members 
to  pay  bonus  at  all  events,  but  to  pay  from  a 
particular  fund,  and  where  plaintiff  waived 
right  to  have  fund  secured  in  advance,  it  can  re- 
cover only  money  held  by  defendant  for  purpose 
of  fund  intended  to  be  provided. 

2.  Associations  €=»20(2)— Actions  Against 
—Pabti»»— Statute — ' '  Business.  ' ' 

A  chamber  of  commerce,  a  voluntary  asso- 
ciation organized  to  promote  common  welfare, 
from  whi(ji  members  derive  no  individual  profit, 
is  not  engaged  in  any  business,  within  Code  Civ. 
Proc.  i  38S,  providing  that  persons  associated  in 
"business"  and  transacting  it  under  a  common 
name  may  be  sued  by  such  name,  and  judgment 
may  be  taken  against  members  served,  though 
not  named  as  parties. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bnsi- 
aess.]. 


Appeal  from  Si^rlmr  Court,  Los  Angeles 
County ;    liesUe  R.  Hewitt,  Judge. 

Action  by  the  Warman  Sted  Casting  (com- 
pany against  the  Redondo  Beach  Chamber 
of  Commerce.  From  Judgment  for  plaintUt, 
defendant  and  others  appeaL    Reversed. 

M.  A.  Albee  and  Frank  U  Perry,  both  oC 
Los  Angeles,  for  appellants.  W.  B.  Fuller, 
of  Los  Angeles,  for  respondent. 

JAMES,  J.  The  appeal  in  tills  case  is  tak- 
en by  the  defendant  named  in  the  title  and 
by  J.  H.  Cavanah  and  W.  J.  Hess  from  an 
adverse  Judgment  and  from  an  order  denying 
to  appellants  a  new  trlaL 

The  Redondo  Beadi  Chamber  of  Commerce 
was  a  voluntary  organization  of  residents 
of  the  city  of  Redondo  Beadi.  A  set  of  by- 
laws, which  constituted  the  only  written  evi- 
dence as  to  the  purposes  of  the  assooiatioa 
and  the  obligation  of  its  members,  contained 
preliminarily  this  declaration: 

"The  object  of  this  organization  shall  be  to 
secure  attractions  and  pnUic  entertainments,  t« 
foster  and  encourage  commerce,  stimulate  home 
trade,  secure  manufactures,  improve  and  beauti- 
fy streets  and  parka,  attract  tourists,  induce  im- 
migration, and  to  obtain  the  organized  efforts  of 
our  citizens  for  the  better  promotion  of  the  best 
interests  of  Redondo  Beach." 

The  plaintiff  corp<H:atlon  was  desirous  oC 
securing  a  site  for  a  factory,  and  the  Cham- 
ber of  Commerce  of  Redondo  Beach  was  de- 
sirous of  securing  the  factory  to  be  located 
in  its  city.  After  a  number  of  conferaices, 
a  written  proposal  was  prepared  by  the 
Cata]id>er  of  Commerce,  which  proposal  was 
accepted  in  writing  by  the  plaintiff.  One  of 
of  the  offers  contained  in  this  proposal  as 
made  on  behalf  of  the  Chamber  was  to  pay 
a  cash  bonus  to-  the  plaintiff  upon  certain 
conditions  being  fulfilled.  In  this  writing  it 
was  stated: 

"As  you  are  aware,  we  represent  the  entire 
citizen  body  of  Redon4o  Beach,  and  the  fnnd  w* 
propose  to  raise  most  come  from  workers  them- 
selves, as  onr  crop  of  capitalists  is  very  small  in- 
deed." 

The  agreement  for  tbe  payment  of  the 
bonus  was  expressed  by  the  following  terms: 

"Tht  Chamber  of  Commerce  agrees  to  give  tha 
Warman  Sted  Company  the  sum  of  $£fifiO  in 
cash,  payable  as  follows  upon  the  completion  of 
the  plant  and  the  operation  thereof:  $1,000  to 
be  paid  by  the  trustee  holding  the  fund  of  the 
Chamber  of  Commerce,  opon  Uie  Warman  Steel 
Company,  furnishing  proof  that  the^  have  ex- 
pended m  wages  to  employes  (exdusive  of  con- 
struction cost,  salaries  of  ofliciala,  and  like  ex- 
penses) the  sum  of  $20,000,  and  an  additional 
$1,000  when  they  have  paid  out  in  like  manner 
a  second  amount  of  $20,000.  Both  the  Redondo 
Beach  Chamber  of  Commerce  and  the  Warman 
Steel  Company  agree  that,  before  the  execution 
of  any  agreement  as  hereinbefore  proposed,  they 
will  show  to  the  satisfaction  of  each  other  that 
the  cash  necessary  to  the  erection  and  beginnina 
of  operation  of  the  steel  plant  upon  one  side,  and 
the  payment  of  bonus  and  supplying  of  land  np- 
oa  the  other,  have  been  provided  in  fact,  and  are 
in  the  hands  of  a  reliable  trustee  or  trustees,  or 
in  bank  for  the  use  and  imrposes  contemplated  in 
this  agreement" 
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This  latter  provision  as  to  the  fund,  wtatdi 
would  make  up  the  amount  of  the  bonus 
payment,  being  secured  and  deposited  with  a 
trustee  In  advance,  was  not  complied  with, 
nor  insisted  upon  by  the  plaintiff.  Plaintiff 
corporation  established  Its  plant  at  Redoudo 
Beach,  and  after  operating  for  some  time 
made  a  demand  upon  the  (Camber  of  Com- 
merce that  it  be  paid  the  bonus  agreed  upon. 
At  the  same  time  It  made  a  showing  by  a 
statement  of  its  secretary  giving  evident^ 
that  it  had  expended  the  required  amount 
as  wages  to  employes.  The  bonus  fund  had 
not  at  that  time  been  collected,  but  one  of 
tiie  officers  of  the  defendant  association  suc- 
ceeded in  collecting  $1,297.25,  which  was 
turned  over  to  the  plaintiff,  leaving,  as  al- 
leged by  the  plaintiff,  a  balance  due  it  in 
the  sum  of  $772.44,  that  being  the  amount 
sued  for  and  for  which  Judgment  was  en- 
tered. 

[1]  Appellants  urge  a  number  of  points 
as  sustaining  their  contention  that  the  judg- 
ment should  be  reversed.  It  is  cogently  ar- 
gued, and  we  see  no  escape  from  the  con- 
clusion proposed  by  the  appellants,  that  the 
agreement  as  made  was  not  an  agreement 
binding  the  association  defendant  or  Its 
monbers  to  pay  at  aU  events  the  bonus  of 
92,000  upon  compliance  by  the  plaintiff  with 
the  conditions  expressed  in  the  writing,  but 
that  the  agreement  was  an  agreement  to  pay 
from  a  certain  particular  fund  which  was 
to  be  provided  by  solicitation  and  derived 
from  contributions.  The  agreement  in  the 
parts  we  have  referred  to  not  only  expressly 
stated  the  source  from  which  the  fund  was  to 
be  derived,  but  also  gave  to  the  plaintiff  the 
right  to  Insist  that  the  fund  be  collected  and 
placed  in  the  hands  of  a  trustee  before  the 
plaintiff  proceeded  to  erect  and  operate  its 
plant  Where  the  plaintiff  elected  to  waive 
its  right  to  have  such  fund  secured  In  ad- 
vance, we  think  its  right  of  action  must  be 
Umlted  to  recovery  of  any  amount  held  by  the 
defoidant  association  or  any  trustee,  for  the 
purposes  of  the  fund  intended  to  be  provided. 
Here  the  showing  was  that  the  plaintiff  had 
received  the  full  amount  of  money  that 
had  been  collected.  It  appears  to  us  that 
It  would  be  utterly  inconsistent  with  the 
recitals  of  the  written  agreement  to  hold  that 
It  was  intended  that  the  individual  members 
of  the  association  should  have  primary  lia- 
bility as  to  any  unpaid  part  of  the  bonus. 
Mechem  -on  Agency  (2d  Ed.)  {  189.  Under 
the  conclusion  expressed,  the  plaintiff  was 
not  entitled  to  the  Judgment  awarded  to  It. 

[2]  It  wlU  be  noted  that  the  plaintiff  did 
not  Join  as  parties  any  of  the  individual 
members  of  the  association.  The  two  per- 
sons against  whom  Judgment  was  entered 
were  served  with  summons,  notwithstanding 
that  they  were  not  Joined  as  defendants  in 


the  action.  a%e  aiq;>eliant8  insiat  that  the 
association  was  not  such  an  association  as 
could  be  sued  under  its  collective  name,  and 
that  no  Judgment  could  be  rendered  against 
individual  members  served,  but  not  Joined 
a^  defendants.  The  theory  under  which 
the  plaintiff  proceeded  was  that  the  associa- 
tion was  such  an  association  as  is  mentioned 
in  section  388  of  the  Code  of  Civil  Procedure, 
in  which  case  the  associates  may  be  sued  by 
the  common  name,  and  summons  may  be 
served  upon  the  individual  members,  and 
Judgment  taken  against  them  as  thou^  they 
had  been  particularly  named  as  parties.  The 
argument  of  appellants  that  the  association 
was  not  such  an  association  as  Is  described 
in  section  388,  Code  of  Civil  Procedure,  be- 
cause It  was  not  engaged  In  "any  business," 
commends  Itself  to  us  with  much  force. 
There  seems  to  be  a  dearth  of  California  de- 
cisions to  that  point,  although  Swift  v.  S. 
F.  Stock  &  Exchange  Board,  67  Cal.  567,  8 
Pac.  94,  Is  dted.  Appellants  also  cite  St 
Paul  Typothetffi  et  al.  v.  St  Paul  Book  Bind- 
ers' Union,.  04  Minn.  351,  102  N.  W.  725,  8 
Ann.  Gas.  695.  In  the  latter  declsl(m,  under 
a  statute  almost  Identical  with  ours,  the 
Supreme  Court  of  Minnesota  said: 

"The  statute,  it  is  clear,  was  not  Intended  to 
include  associations  of  this  character.  Its  pni^ 
pose  was  to  authorize  the  courts  to  take  jurisdic- 
tion over  unincorporated  associatioiis  engaged 
under  a  common  name  in  some  sort  of  business 
in  which  property  is  bought  and  sold,  debts  con- 
tracted — ccmcems  owning  and  holding  property, 
and  incurring  pecuniar;  liability — and  not  asso- 
ciations of  the  character  of  labor  unions,  having 
no  property,  engaged  in  no  business  occupation, 
in  a  proper  sense  of  the  term,  and  whose  only 
function  is  the  promotion  of  the  interests  and 
welfare  of  the  persons  who  are  members  there- 
of 

The  association  In  this  case  was  not  one 
from  which  the  meUbers  derived  any  specifia 
individual  profit,  or  profit  different  from  that 
which  would  accrue  to  the  municipal  com- 
munity. Its  purpose  was  to  promote  the 
common  welfare,  and  it  had  no  "business," 
In  the  sense  of  being  engaged  in  a  private 
commeKlal  enterprise.  To  deny  the  appli- 
cation of  section  888,  Code  of  Civil  Proce- 
dure, Is  not  to  say  an  aggrieved  party  may 
not  oiforce  by  suit  a  demand  against  such 
a  noncommercial  association.  Such  a  party 
may  have  the  right  to  sue  the  individuals 
composing,  the  organization.  The  individu- 
als then  are  mtltled  to  be  made  actual  par^ 
ties  to  the  suit  and  to  have  service  of  sum- 
mons. The  Axel  proposition  discussed  is 
determinative  of  the  appeal,  but  we  think 
also  that  appellants'  poaitlcMi  Is  well  taken 
upon  the  contention  last  adverted  to. 

The  Judgment  and  order  are  reversed. 

We  concur:  CONRBT,  P.  J.;  WORfeS. 
Judge  pro  tern. 
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JACKS  T.  TAYrX)R.  County  Treasnrer. 
(ClT.  2019.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  12,  1917.    Rehearing  Denied 
by  Supreme  Court  Aug.  6,  1917.) 

1.  Counties  «=>200— Ci.AiMe— Tnra  for  Fil- 
ing. 

Claim  against  a  county,  for  services  per- 
formed under  a  contract  with  the  grand  jury 
in  examining  the  books  of  county  otBcers,  tiled  a 
second  time,  more  than  one  year  after  accrual 
of  last  item,  after  decision  that  claim  was  il- 
legal, is  not  barrel  by  Pol.  Code,  S  4075,  since 
first  filing  within  year  satisfied  the  requirements 
of  the  statute,  and  second  filing  did  not  change 
nature  of  claim. 

2.  Counties  ®=>124(2)— Cnauthorizkd  Con- 

TRACTS — RaTITICATION. 

Board  of  supervisors  has  no  power  to  ratify 
action  of  grand  jury  in  employing  experts  for 
examination  of  books  of  county  officers  and 
agreeing  to  pay  them  more  than  compensation 
provided  by  Pen.  Code,  {  928,  where  grand  jury 
did  not  assume  to  act  as  agent  of  Board,  but 
acted  in  independent  capacity. 

Appeal  from  Superior  Court,  Monterey 
County;    Geo.   B.  Cabaniss,  Judge. 

Action  by  Will  Jacks  against  James  Tay- 
lor, as  County  Treasurer  of  tbe  County  of 
Monterey.  FVom  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Chas.  B.  Rosendale,  of  Salinas  (Arthur  H. 
BIHot,  of  counsel),  for  appellant.  Daugberty 
&  liacey,  of  Salinas,  for  respondent. 

PER  CURIAM.  This  is  a  proceeding  in 
mandamus.  The  petitioner  in  the  court  be- 
low will  hereafter  be  referred  to  as  the  plain- 
tUr,  and  the  respondent  In  that  court'  as  the 
appellant.  Th\a  controversy  was  before  this 
court  on  a  previous  occasion  In  a  proceed- 
ing In  which  the  same  relief  was  sought  by 
tbe  same  plaintiff  against  the  same  defend- 
ant, the  title  of  the  case  being  Identical  with 
this  case.  See  24  Cnl.  App.  667,  142  Pac. 
121.  The  facts  of  the  controversy  as  they 
stood  at  the  time  that  case  was  decided  were 
fully  stated  in  the  opinion  therein,  and  for 
those  facts  reference  may  be  had  thereto. 
Since  that  decision  further  action  by  the 
board  of  supervisors  of  Monterey  conn^  has 
ma,d6  new  Issues  in  the  matter;  the  former 
case  has  apparently  been  abandoned,  and 
upon  the  new  issues  raised  in  this  action 
plaintiff  had  Judgment  In  the  superior  court, 
commanding  the  defendant  to  pay  him  $350 
out  of  tbe  county  treasury.  From  this  Judg- 
ment the  defendant  prosecutes  this  appeal. 
The  facts  additional  to  those  recited  in 
the  former  opinion  are  that  on  the  going 
down  of  the  remittitur  in  that  case  the  claim 
of  plaintiff  wiBs  again  presented  to  the 
board  of  supervisors,  who  thereupon  adopted, 
after  a  preamble  reciting  that  the  employ- 
mtot  upon  which  the  claim  was  founded 
was  necessary  and  for  the  benefit  of  the 
county,  the  following  resolution: 

"Resolved,  that  this  board  hereby  ratifies  and 
approved  the  incurring  of  said  expense  by  said 


grand  jury  as  fully  as  if  the  same  had  been 
originally  authorized  by  this  board,  and  to  tbe 
full  extent  of  the  power  of  this  board  to  con- 
stitute said  claim  a  county  charge." 

[1]  The  authority  of  the  board  of  super- 
visors to  ratify  the  action  of  the  grand  Jury- 
by  the  adoption  of  this  resolution  Is  disputed 
by  the  defendants  and  he  also  contends  that 
the  second  filing  of  this  claim  with  the  clerk 
of  the  board  of  sui)ervisors.  not  having  bepn 
made  within  one  year  of  the  date  when  the 
last  item  of  the  charge  accrued,  was  barred 
by  the  provisions  of  section  4075  of  the 
Political  Code.  That. section  provides  that 
no  account '  shall  be  passed  by  the  board 
unless  filed  with  the  clerk  within  one  year 
after  the  accrual  of  the  last  item  thereof. 
This  claim,  as  filed  with  the  clerk  after  the 
decision  of  the  former  case,  was  the  Iden- 
tical claim — the  same  paper,  indeed,  un- 
changed— which  was  filed  with  the  clerk  In 
the  first  Instance,  and  we  think  the  first 
filing  thereof  satisfied  the  requirements  ot 
the  section  cited,  and  that  the  second  flUns 
did  not  change  the  nature  of  tbe  claim.  In 
the  opinion  in  the  former  case  this  court 
held  this  claim  as  then  presented  to  be 
an  illegal  claim,  and  said: 

"  That  is  not  lawful  which  is  contrary  to  an 
express  prorision  of  the  law'  (Civ.  Code,  f  1667)  ; 
and  the  general  principle  is  well  established  that 
a  contract  is  illeiral  which  is  made  in  direct  dis- 
regard of  tbe  provisions  of  a  statute  which  pro- 
vides for  and  regulates  the  making  of  such  con- 
tract" 

In  support  of  this  proposition  numerous 
authorities  were  cited.  The  court  further 
said: 

"Applying  this  general  principle  to  the  eon- 
tract  upon  which  the  claim  in  controversy  is 
alleged  to  have  been  founded,  there  is  no  escape 
from  the  conclusion,  it  seems  to  us,  that  such 
contract  was  illegal.  Being  so.  It  follows  as  a 
necessary  consequence  that  the  claim  based 
thereon  was  also  illegal,  •  •  •  and  that 
therefore  the  board  of  supervisors  had  no  juris- 
diction to  allow  it.  •  *  •  The  mere  fact  that 
the  claim  was  allowed  by  the  board  did  not  invest 
it  with  a  validity  which  It  did  not  theretofore 
possess.  •  •  •  The  original  illegality  of  the 
claim  in  controversy  constituted  a  good  defense 
to  the  writ ;  •  •  •  and  if  such  claim  was  up- 
on its  face  and  in  fact  illegal  then  indubitably 
the  treasurer  was  anthorized  to  refuse  payment." 

[2]  To  this  statement  of  the.  law,  after 
re-examination,  we  adhere.  It  Is  argued  that 
the  board  of  supervisors  might  have  Joined 
with  the  grand  Jury  in  employing  experts 
for  the  examination  of  the  books  of  county 
officials,  and  have  agreed  to  pay  such  ex- 
perts in  conjunction  with  the  grand  Jury 
compensation  for  their  services  in  excess 
of  the  compensation  provided  by  section 
928  of  the  Penal  Code,  and  tliat  hence  the 
board  of  supervisors  had  power  to  ratify  the 
action  of  the  grand  Jury  in  altering  Into  the 
agreement  made  by  the  grand  Jury  in  this 
case.  The  answer  to  this  is  that  what  the 
grand  Jury  actually  did  was  to  attempt  with- 
out reference  to  the  board  of  supervisors  t© 
enter  into  an  unlawful  agreement  to   pay 


sFor  ether  maes  tee  same  topic  and  KBT-NUUBBR  In  all  Key-Numberad  Dlsetta  and  Indexea 


Digitized  by  VjOOQIC 


Cal.) 


BANDOLPH  FRUIT  CO.  v.  GALBREATH 


859 


experts  a  compensation  which  In  amount 
directly  violated  the  provisions  of  section 
928  of  the  Penal  Code.  To  understand  that 
they  had  not  In  contemplation  any  action 
by  the  board  of  supervisors  In  the  matter 
It  Is  only  necessary  to  observe  that  the  pur- 
pose of  the  employment  of  experts  by  the 
grand  jury,  pursuant  to  section  928  of  the 
Penal  Oode,  was  an  examination,  not  only 
of  the  books  of  other  county  officials,  but 
also  of  the  books,  accounts,  and  official  acts 
of  the  supervisors  themselves— an  Independ- 
ent examination,  not  In  any  way  under  the 
authority  of  the  board  of  s'lpervlsors.  Rati- 
fication is  the  adoption  and  affirmance  by 
one  person  of  an  act  which  another  without 
authority  has  assumed  to  do  as  his  agent. 
McCracken  v.  City  of  San  Francisco,  16  Oal. 
BOl.  The  grand  Jury  in  this  matter  were 
not  the  agents  of  the  board  of  supervisors, 
and  did  not  assimie  to  act  as  such.  They 
acted  as  an  arm  of  the  superior  court,  in 
a  capacity  entirely  independent  of  the  board. 

Nothing  in  this  opinion  is  to  be  construed 
as  holding  that  the  board  of  supervisors  did 
not  have  power  to  allow  the  claim  for  the 
amount  permitted   by   the  statuta 

The  Judgment  is'  reversed. 


(34  Cal.  App.  23) 

RANDOLPH  FRUIT  CO.  v.  OALBRBATH. 

(av.  1831.) 
(District  Court  of  Appeal,  'Second  District,  Cali- 
fornia.   June  6, 1917.) 

1.  Factobs    «=»32  —  Settlemsnt  —  Coicoltt> 

SIVENE6S. 

Plaiutiff,  a  company  engaged  in  handling 
and  marketing  fruit,  offered  to  handle  defend- 
ant's crop  of  oranges  and  grape  fruit,  and  de- 
fendant replied  that  he  would  let  the  fruit  go 
through  plaintiff's  hands.  Subsequently  plain- 
tiff wired  defendant  that  it  had  suld  two  cars  of 
oranges  at  $1.90  f.  o.  b.,  and  defendant  replied, 
accepting  the  offer  and  instructing  plaintiff  to 
wire  him  before  selling  any  more.-  From  time 
to  time  plaintiff  made  deposits  to  defendant's 
credit,  and  in  reply  to  an  inquiry  stated  that  in 
remitting  to  defendant  at  prices  specified,  "leas 
our  packing  and  selling  charges  of  47^6  cents 
per  box,  we  are  paying  you  for  the  fruit  on  the 
basis  on  which  it  was  sold."  In  other  com- 
munications it  was  represented  that  the  price 
mentioned  was  the  one  at  which  the  fruit  had 
been  actually  bargained  for.  Held  that,  while  it 
was  the  understanding  that  plaintiff's  packing 
and  sales  charges  were  to  be  made  against  de- 
fendant, plaintiff  could  not  recover  back  a  por- 
tion of  the  amount  paid  defendant,  on  the  theory 
that  the  prices  quoted  by  it  were  not  net  prices, 
bnt  subject  to  other  charges  and  conditions  of 
the  Eastern  market  not  at  the  time  known  to 
plaintiff,  and  that  it  had  overpaid  defendant, 
since,  even  though  the  transaction  amounted  to 
an  agency,  and  not  a  sale,  an  agent,  representing 
that  goods  are  being  sold  at  a  certain  definite 
price  and  making  returns  accordingly,  cannot 
dispute  the  correctness  of  his  returns  and  charge 
his  principal  with  a  greater  amnunt  of  deduc- 
tions, where  no  reasonable  ground  of  error  or 
excusable  mistake  is  shown. 

2.  Afpeai,  and  Ebros  «=>1033(9) — Harmless 
B^ROR— Ebbobs  Favorable  to  Appellant. 

'That  the  trial  court's  conclusions  in  favor 
of   defendant.   If   followed,   showed    a   greater 


amount  due  defendant  than  the  court  nctnally 
found,  was  an  error  favorable  to  plaintiff,  and 
plaintiff  conld  not  complain  thereof,  where  it  in 
no  way_  affected  the  correctness  of  the  oourfs 
conclusion  in  favor  of  defendant. 

Appeal  from  Superior  Court,  San  Ber- 
nardino County ;  Frank  F.  Oster,  Judge. 

Action  by  the  Randolph  Fruit  Company 
against  G.  W.  Galbreath.  From  an  order 
denying  a  motion  for  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

W.  W.  Butler,  of  Jjoa  Angeles,  for  appel- 
lant Halsey  W.  Allen,  of  Redlands,  for  re- 
spondent 

JAMES,  J.  This  action  was  brought  by 
the  plaintiff  to  recover,  as  for  money  paid 
out  at  the  instance  and  request  and  for  the 
benefit  of  defendant  the  sum  of  $617.49,  to- 
gether with  interest  Judgment  was  for 
the  defendant  Hie  appeal  Is  taken  from  an 
order  denying  plaintiff's  motlcm  for  a  new 
trial  and  Is  presented  on  the  judgment  roll 
and  a  statement  of  the  case. 

[1]  PlainUff,  in  1912,  was  engaged  in  the 
handling  and  marketing  of  fruit  In  the 
same  year  defendant  was  the  owner  of  an 
orchard  which  was  then  producing  oranges 
and  grape  fruit.  The  orchard  was  located 
in  San  Bernardino  county,  Cal.,  while  the  de- 
fendant was  a  resident  of  the  dty  of  St 
Louis,  Mo.  In  the  year  mentioned  one  of 
plaintiffs  officers,  having  apparently  observed 
that  there  was  some  especially  fine  fruit  in 
the  orchard  of  defendant  wrote  to  the  de- 
fendant this  letter: 

"Dear  Sir:  We  were  very  much  surprised  to 
learn  that  you  had  sold  your  oranges  at  High- 
land, and  felt  sure  that  you  did  not  know  the 
condition  there— therefore  took  the  liberty  <rf 
wiring  you  the  facts  in  the  case.  A  few  days 
ago,  since  the  frost  I  made  a  careful  inspection 
of  your  orchard,  and  have  no  hesitancy  in  pro- 
nouncing your  crop  the  finest  oranges  I  ever 
saw ;  they  are  not  n-ozen,  nor  did  I  find  any  evi- 
dence of  frosted  fruit  It  was  only  now  and 
then  that  a  tree  in  the  top  and  the  young  shoots 
showed  any  evidence  of  being  touched;  but  the 
fruit  is  in  perfect  condition.  Your  sizes  are  ex- 
ceptional for  this  year.  The  majority  of  the 
oranges  from  other  groves  are  small,  and  owing 
to  the  cold  weather  will  not  size  up  sufficiently  to 
make  them  merchantable;  This  makes  fruit  of 
good  size,  such  as  yours,  command  a  premium. 

"I  was  afraid  that  they  had  misrepresented  to 
you  that  the  fruit  was  frozen,  and,  not  knowing 
the  exact  condition,  that  you  had  not  received 
the  market  value,  took  the  liberty  of  telegraph- 
ing you.  We  have  received  your  wire  in  reply, 
instructing  us  to  call  Mr.  Norton,  which  we  did 
immediately  on  receipt  of  same,  but  found  him 
away  from  home.  However,  Mrs.  Norton  an- 
swered the  telephone,  and  advised  me  that  she 
had  received  a  telegram  trotn  you,  and  was  then 
endeavoring  to  reach  Mr.  Norton  on  the  phone 
at  Rialto.  She  stated  that  he  would  return  this 
evening,  snd  she  would  have  him  call  me  on  the 
phone.  I  will  advise  you  as  soon  as  I  have  a 
talk  with  him  as  to  just  what  is  the  status  of 
affairs  regarding  the  sale. 

"Tours  very  truly,  W.  O.  Randolph." 

To  this  letter  defendant  made  reply,  stat- 
ing that  be  had  then  pending  a  deal  to  sell 
his  fruit  on  the  trees,  but  had  not  signed 
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tbe  contract  He  requested  plaintiff  to  get  In 
touch  with  his  overseer,  and  to  cover  fully 
any  offer  the  plaintiff  had  to  make,  and  to 
state  the  price  that  plaintiff  believed  the  fruit 
wouW  bring.  This  last  Information  was  con- 
tained In  a  telegram  to  which  plaintiff  made 
the  following  reply: 

"Elxamined  your  orange  crop  yesterday  again, 
also  had  a  talk  to-day  with  Norton.  If  yon  will 
allow  me  handle  your  crop  and  use  my  judg- 
ment will  net  yon  a  great  deal  more  money  than 
you  have  been  offered.  Tour  oranges  and  grape 
fruit  is  in  fine  condition  and  by  moving  it  slowly 
when  we  hare  good  orders  you  will  l>e  more  than 
satisfied  with  results.  I  can  put  It  ont  on  our 
orders.  We  can  move  half  car  your  grape  fruit 
now  two  fifty  f.  o.  b.  Highland.  I  feel  sure  can 
sell  your  oranges  at  dollar  airty-five  to  two  dol- 
lars f.  o.  b.  Please  answer  promptly.  Holding 
grape  fruit  order  open  until  henr  from  you.  My 
advice  is  that  the  bulk  of  the  crop  should  not  be 
moved  before  the  first  of  Mnrch  to  lighten  up 
some  of  the  trees.  W.  O.  Randolph." 

Defendant  made  reply  by  a  lengthy  letter. 
In  that  letter  he  stated  that  be  had  thereto- 
fore felt  disposed  to  sell  the  fruit  on  the 
trees,  but  that  he  had  finally  decided  to  let 
the  fruit  go  through  plalntitTs  house  "with 
tbe  understanding,  of  course,  that,  tf  I  am 
not  satisfied  with  the  results  obtained,  I 
would  have  the  privilege  of  changing  to  other 
packing  houses."    He  added: 

"I  wired  you  last  night,  and  also  notified  Nor- 
tmi,  and  instructed  him  to  have  the  grape  fruit 
picked  and  delivered  to  you  on  request;  also  to 
pick  the  balance  of  the  fruit  from  time  to  time 
as  requested  by  you." 

Instructions  were  also  contained  in  the 
letter,  directing  deposits  to  be  made  oa  ac- 
count of  sales  with  a  bank  In  the  dty  of  San 
Bernardino,  and  also  regarding  records  of 
weights  to  be  furnished.  A  telegram  was 
also  sent  by  the  defendant,  advising  the  plain- 
tiff that  he  had  instructed  his  superintendent 
to  pick  the  grape  frnit  and  fill  the  order  men- 
tioned in  the  previous  conununlcatlon  of  the 
plaintiff.  Shortly  thereafter  plaintiff  wired 
the  defendant  that  it  had  "sold  two  cars  your 
oranges  for  immediate  shipment  at  one  dol- 
lar ninety  cmts  t.  a.  b."  The  reply  came  im- 
mediately: 

"Have  instructed  Norton  to  have  two  cars  of 
oranges  pidced.  Sold  at  one  ninety  f.  o.  b.  Be- 
fore selhng  more  wire  price  first  as  may  not 
want  to  sell  but  bold  for  higher  market" 

From  time  to  time  plaintiff  made  deposits 
to  the  credit  of  defendant  in  the  San  Ber- 
nardino bank  designated  by  the  defendant. 
Defendant  later  wrote,  making  some  com- 
plaint, and  asking  for  particulars  as  to  sales 
made,  and  the  reply  came  in  the  course  of 
time.  One  of  the  inquiries  was  regarding  the 
two  car  loads  of  oranges  which  tbe  defendant 
was  advised  were  to  be  sold  fbr  the  price 
hereinbefore  mentioned.  Touching  that  mat- 
ter, the  letter  of  tbe  plaintiff  contained  this 
statement: 

"In  remitting  you  on  the  759  boxes  at  the 
above  prices,  less  our  packing  and  selling  charge 
of  47%  cents  a  bor,  we  are  paying  you  for  the 
fruit  on  the  basis  on  which  it  was  sold." 

Other  statements  contained  in  the  letter 
were  of  similar  import.    However,  a  number 


of  months  after  tbe  shipment  of  the  crop,  or 
that  portion  of  it  handled  by  the  plBintiff, 
this  action  was  brought,  wherein  the  plaintiff 
sought  to  recover  back  a  portion  of  tbe  vaoney 
so  paid  to  the  defendant;  the  claim  being 
that  this  money  was  paid  as  advances,  and 
not  as  for  a  concluded  sale  of .  the  fruit. 
There  Is  no  dispute  but  that,  if  it  were  a 
fact  that  the  oranges  and  grape  fruit  were 
sold  at  the  prices  stated  by  the  plaintiff  in  Its 
letters  and  telegrams,  there  was  made  by 
reason  of  the  alleged  advances  no  excess  pay- 
ment over  such  prices  to  the  defendant 

Plaintiff's  position  is  that  the  entire  tJ-ans- 
actlon  was  an  open  matter,  and  that,  when 
in  its  letters  and  telegrams  a  price  was  in- 
ferred to,  that  price  was  not  a  net  price  to 
the  defendant,  but  was  subject  to  other 
charges  and  conditions  of  the  Eastern  marltet 
not  at  the  time  known  to  the  plaintiff.  This 
position  is  not  at  all  borne  out  by  the  state- 
ments of  the  plaintiff  as  contained  in  Ita 
various  letters  and  telegrams,  especially  in 
that  letter  written  in  reply  to  the  defendant, 
when  the  latter  complained  about  the  re- 
turns and  asked  for  more  specific  accounting. 
Defendant  was  told,  for  instance,  that  "in 
remitting  you  on  the  759  boxes  at  the  alwve 
prices,  less  our  packing  and  selling  diarge 
of  47%  cents  a  box,  we  are  paying  you  for 
the  fruit  on  the  basis  on  which  It  was  sold." 
It  is  plain  enough  that  the  understanding  to 
be  derived  from  the  various  communications 
passing  between  the  two  parties  was  that  the 
packing  and  sales  charges  were  to  be  made 
against  the  defendant  However,  when  the 
defendant  was  Informed  that  fruit  had  been 
sold  at  a  certain  price  f.  o.  b.  at  the  shipping 
point,  the  language  used  leaves  little  room 
for  misunderstanding.  Tbe  price  to  be  re- 
turned was  either  the  price  mentioned  when 
the  fruit  was  on  board  cars  after  being  han- 
dled and  packed  by  tbe  plaintiff,  or  those 
specific  terms  could  mean  nothing  whatsoever. 
The  trial  Judge  found  that  the  various  ad- 
vances had  been  made  by  way  of  settlement 

Whether  we  shall  say  that  tbe  transactions 
between  the  plaintiff  and  the  defendant 
amounted  to  a  sale  of  the  defendant's  fruit  to 
the  plaintiff,  or  whether  we  shall  say  tliat 
the  plaintiff  was  operating  merely  as  an 
agent,  to  our  minds  the  cendnsion  must  be 
the  same,  and  that  conclusion  sustains  the 
Judgment  of  the  trial  court  Viewing  the 
case  as  one  of  agency  only,  from  all  of  the 
testimony  it  may  veiy  properly  be  deduced 
that  tbe  agent  represented  to  its  principal 
that  fruit  was  being  sold  at  a  certain  definite 
price  and  made  returns  accordingly.  In  such 
a  case  the  agent  may  not  be  permitted  to  dis- 
pute the  correctness  of  his  returns,  and  later 
attempt  to  charge  his  principal  with  a  greater 
amount  of  deductions,  where  no  reasonable 
ground  of  error  or  excusable  mistake  Is 
shown.  It  is  very  commonly  held  that  a 
factor  may  by  his  words  and  acts  make  him- 
self liable  to  an  accounting  for  a  specific 
price  where  goods  ate  intrusted  to  his  pes- 
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sesidom  and  for  sale.  Mecbem  on  Agency,  f 
2567.  In  the  communications  passlns  from 
the  plaintiff  to  the  defendant,  wherein  the 
price  ta  he  obtained  for  the  oranges  and  grape 
fruit  was  mentioned.  It  very  clearly  appears 
that  the  plaintiff  intended  to  represent  to  the 
defendant  that  the  price  mentioned  was  the 
one  at  which  the  fmlt  had  been  actually 
bargained  for.  We  thint  these  rtrcnmstancea 
sufficient  to  charge  the  agent  accordingly. 

[2]  Appellant  suggests,  in  conclusion,  that 
the  calculation  made  by  the  trial  Judge  was 
erroneous,  In  that  if  his  deductions  were  fol- 
lowed a  greater  amount  would  be  due  the 
defendant  than  the  fact  was  actually  deter- 
mined to  be.  If  the  trial  Judge  made  sndi 
error.  It  was  an  error  In  favor  of  the  plain- 
tiff, and  we  think  in  no  wise  argues  against 
the  conclusions  before  expressed. 

nie  order  is  affirmed. 

We  concur:  CONRBT,  P.  J.;  WOKKS, 
Judge  pro  tern. 


(34  Cal.  App.  24) 

HOGAN   T.   ANTHONY   et  aL     (Civ.    1874.) 

(Diatriot   Coort  of  Appeal,    Second   District, 
California.    June  6,  1917.     Rehearing  De- 
nied by  Supreme  Court  Aug.  4,  1917.) 

1.  Sai.18  «s>131  —  Rkscibsion  —  Opkbation 
AND  Effect. 

On  August  12th  defendants,  by  an  inatrn- 
ment  in  writing  agreed  to  sell  plaintiff  an  auto- 
mobile truclc  for  an  amount  payable  in  install- 
ments. On  the  13th  they  leased  tho  truck  to 
plaintiff  by  a  lease  providing  for  deferred  pay- 
ments, evidenced  by  notes,  as  rental,  and  pro- 
viding that  plaintiff  might  purchase  the  truck 
for  $1  at  the  end  of  the  term.  The  truck  was 
not  delivered  until  after  the  execution  of  the 
lease  and  notes,  and  there  was  an  oral  under- 
standing, when  the  first  instrument  was  signed, 
that  notes  would  be  executed,  and  the  facts 
showed  that  during  the  period  between  the  exe- 
cution of  the  contract  aiid  the  execution  of  the 
lease  the  parties  were  engaged  in  closing  a 
iingle  transaction.  HM.  that  the  lease  was  the 
eondnsion  and  culmination  of  the  transaction, 
and  by  it  the  rights  of  the  parties  must  be 
judged,  and  hence  plaintiff's  attempted  rescis- 
sion of  the  original  contract  was  of  no  force 
or  effect;  that  instrument  being  merely  pre- 
liminary to  the  lease  and  abrogated  by  it. 

2.  Salbs  «S9128  —  Bxscission  —  Evidkicox  ov 
Bbscission. 

In  an  action  to  enforce  a  rescission  of  a 
contract  for  the  purchase  of  a  motor  truck,  evi- 
dence hetd  insufficient  to  sustain  findings  that 
plaintiff  notified  defendants  that  the  truck  was 
not  as  represented,  and  was  valueless  to  him, 
that  he  returned  the  truck  and  defendants  ac- 
cepted and  received  it,  but,  on  the  contrary,  to 
show  that  with  plaintiffs'  acquiescence  defend- 
ants seized  the  truck  for  nonpayment  of  a  de- 
ferred payment. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;    J.  W.  Curtis,  Judge. 

Action  by  James  P.  Hogan  against  B^erl 
O.  Anthony  and  others.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendants  appeal.  Reversed  and  re- 
manded. 


E.  W.  Freeman  and  Paul  Nourso,  both  of 
Los  Angeles,  for  appellants.  Ralph  E.  Swing, 
of  San  Bernardino,  for  respondent 

WORKS,  Judge  pro  tem.  This  is  an  ap 
peal  from  the  Judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

On  August  12,  1914,  the  appellants,  by  a 
writing  which  we  shall  hefreafter,  for  coo- 
venloice,  call  the  contract,  agreed  to  sell 
respondent  an  automobile  truck  for  the  sum . 
of  $1,650.  Of  this  amount  $500  was  paid  at 
the  time,  under  a  recital  that  it  was  paid  as 
a  deposit  to  apply  upon  the  purchase  price, 
and  the  remainder  was  agreed  to  be  met  in 
11  monthly  installments  of  $100  each  and 
an  additional  installment,  at  the  twelfth 
month,  of  $50.  On  the  next  day,  the  13th, 
the  parties  entered  into  a  lease  of  the  car, 
Hogan  being  the  leseeei;  and  he  executed 
notes  to  one  of  the  appellants  for  the  defer- 
red payments  mefntloned  in  the  contract. 
The  lease  recited  that  the  sum  of  $500  had 
been  paid  down,  provided  for  the  making  of 
the  12  deferred  payments  as  rental,  mention- 
€!d  the  notes  as  having  been  given  of  even 
date  with  it,  declared  them  to  be  a  part  of 
the  lease,  fixed  a  term  coincident  with  the 
running  of  the  notes,  and  provided  that  Ho- 
gan might  purchase  the  truck  at  the  end  of 
the  term  for  a  consideration  of  $1.  The  car 
was  not  delivered  to  Hogan  until  after  the 
execution  of  the  lease  and  notes,  as  his  own 
testimony  shows.  It  is  also  to  be  stated  that 
the  evidence  of  appellants  shows  that,  at  thei 
time  the  contract  was  signed,  there  was  an 
oral  understanding  between  the  parties  that 
Hogan  would  on  the  next  day  execute  notes 
to  cover  the  deferred  payments.  This  Hogan 
did  not  deny. 

The  action  Is  to  enforce  a  resdsslon.  The 
amended  complaint  sets  up  the  contract  and 
allies  a  delivery  of  the  truck  under  it;  al- 
leges that  the  Instrument  was  entered  into 
by  Hcgnn  because  of  the  misrepresentations 
of  appellants  concerning  the  capacity  of  the 
truck,  that  the  leasd  and  notes  were  executed 
without  consideration,  and  that  Hogan  re- 
turned the  truck  upon  discovering  the  un- 
truth of  the  representations.  It  also  presents 
the  other  allegations  necessary  to  tho  com- 
plete statement  of. such  a  cause  of  action, 
and  demands  Judgment  for  a  return  of  the 
money  and  of  the  notes.  The  trial  court 
found  with  respondent  and  rendered  judg- 
ment accordingly. 

(1]  The  appellants  contoid  that  various  of 
the  findings  are  not  supported  by  the  evi- 
dence; but,  so  far  as  the  points  presented  by 
them  in  that  regard  are  necessary  to  be  dis- 
cussed in  this  opinion,  the  position  of  the 
appellants  may  be  summarized  thus:  They 
insist  that  the  attempted  rescission  of  the 
contract  can  boot  the  respondent  nothing,  for 
the  reason  that  the  instrument  did  not  evi- 
dence the  final  agreement  between  the  par- 


»Fer  othtr  csMa  m*  nin*  toplo  and  KBT-NXTUBER  In  all  Kcr-Numbend  DlgvU  and  IndazM 


Digitized  by  VjOOQIC 


166  PACIFIC  REPORTER 


(GaL 


ties,  but  that  their  respective  obligations 
must  be  measured  by  tbe  terms  of  tbe  lease. 
It  has  been  determined  in  many  instances, 
particularly  In  this  state,  in  the  case  of 
Houser  &  Haines  Mfg.  Co.  t.  Hargrove,  129 
CaL  90,  61  Pac.  660,  tbat  a  completefd  sale  of 
property  cannot  afterward  be  changed  to  a 
conditional  sale.  In  the  case  cited,  sale  and 
delivery  had  been  entirely  consummated,  and 
the  transaction  was  attempte)d  to  be  altered 
two  months  later  by  a  new  and  conditional 
agreement  The  situation  here  is  quite  dif- 
ferent The  facts  above  stated,  and  the  en- 
tire rcK>ord,  which  we  have  gone  over  care- 
fully, disclose  a  situation,  during  the  period 
between  the  executl<«i  of  the  contract  and 
the  execution  of  the  lease,  in  which  the 
parties  w<ire  engaged  In  closing  a  single 
transaction.  Of  this  transaction,  the  lease 
was  the  conclusion  and  the  culmination,  and 
by  it  must  the  rights  of  the  parties  be  Judg- 
ed. The  respondent  does  not  claim  to  have 
rescinded  the  Icbse.  He  denies  its  existence, 
and  expressly  relies  upon  an  alleged  rescis- 
sion of  the  contract,  a  paper  merely  prelim- 
inary to  the  lease,  and  which  was  abrogated 
by  it  The  findings  to  which  appellants  take 
exception  are  not  sustained  by  the  evidence. 
[2]  One  of  the  findings  objected  to  by  the 
appellants  Is  to  the  effect  that  respondent 
upon  discovery  of  the  untruth  of  the  repre- 
sentations appellants  had  made  to  him,  in- 
formed thenn  that  the  truck  "could  not  be 
used  by  him  In  his  said  bu^ness  in  the  man- 
ner represented  by  defendants,  and  that  it 
was  valueless  to  him,"  and  that  on  Septem- 
ber 18,  1914,  he  returned  It  to  thcon,  and  they 
"accepted  and  received"  it  The  appellants 
claim,  under  appropriate  allegations  of  the 
answer,  that  the  truck  was  seized  by  them 
on  the  date  mentioned  In  the  finding,  under  a 
provision  in  the  lease,  for  Hogan's  failure  to 
pay  the  first  installment  note,  which  fell  due 
on  September  13th,  and  that  Hogan  acquies- 
ced in  the  seizure.  Tte  finding  has  no  sup- 
port in  the  evidence;  but  on  the  other  hand, 
the  theory  of  appellants  as  to  the  seizure  of 
the  truck  is  directly  sustained  by  It  Hogan 
hlmseU  testified  as  follows  as  to  what  hap- 
pened between  him  and  a  representative  of 
appellants  from  September  13th,  when  the 
first  note  fell  due,  to  September  18th,  when 
be  parted  with  possession  of  the  truck  after 
having  used  it  in  tiis  business  for  over  a 
month: 

"I  told  him  how  it  was  acting,  •  •  • 
and  he  said.  'Well,  you've  got  to  pay  that  $100,' 
or  'There  is  $100  due;'  and  I  said,  'No,  I  am 
not;'    and  be  said,  'If  you  don't,  wo  will  make 

Sou;'  and  I  said,  'AH  right,  come  and  take  it 
'.  you  want  it;  but  I  am  not  going  to  pay 
any  more  until  you  make  some  settlement  I 
want  somebody  to  come  out  here  that  knows 
something  about  it  I  am  willing  to  do  any- 
thing agreeable,  but  I  am  not  going  to  pay  $100 
until  something  is  done;'  and  he  said.  'We'll 
come  and  take  the  truck;'  and  I  said,  'All 
right;'    and  he    •     *     •    drove  off." 


Later,  but  between  the  same  dates,  tbere 
was  another  meeting.  Hogan  says  this  Is 
what  occurred: 

"He  spoke  about  the  truck  and  about  tbe  $100, 
and  wanted  to  know  if  I  was  going  to  pay 
it;  and  I  said,  'No;'  and  he  said,  '1  am  going 
to  take  the  truck;*  and  I  said.  '.'^11  right  bat 
I  tliink  it  would  be  better  to  make  some  settle- 
ment about  it'  'Well,'  he  said,  'if  yon  want  to 
pay  the  $100;  if  you  don't  I  will  Uke  the 
truck.'  I  said,  'I  will  go  down  to  tbe  jcehoase 
and  take  the  load  off.'  'All  right,'  he  said,  'I 
will  go  down;'  he  got  in  the  machine  and  wont 
down.  He  said,  'DiMi't  you  think  you  had  better 
pay  this  note?  I  said,  'I  am  not  going  to. 
This  truck  is  no  good  to  me  and  I  will  not 
pay  any  more  money  on  it.'  He  said,  'I  will 
tie  this  truck  no;'  and  I  said,  'Can  yon  do  it? 
and  he  said,  'I  have  got  the  papers  right  in 
my  pocket  to  do  it;'  and  he  said,  *If  yon  don't 
want  to  give  it  up,  I  will  go  up  town  and 
get  an  officer  and  tie  it  right  up;'  and  I  said, 
'You  need  not  do  that;  if  you  want  the  truck, 
I  will  put  it  anywhere  yoo  say  so;'  and  be 
said,  'Take  it  to  that  garage;'  and  I  said,  'All 
right'  I  took  it  to  the  house,  took  the  body 
off  and  took  it  down." 

This  Is  all  that  occorred  in  connection 
with  the  surrendc!r  of  tbe  trade,  or  in  an  at- 
tempt to  effect  a  resdssion,  except  tbat,  more 
than  two  months  after  the  car  was  taken 
away,  Hogan  wrote  a  letter  to  applicants,  in 
which  he  demanded  a  return  of  his  mon^ 
and  of  the  12  promissory  notes,  and  said: 

"This  truck,  as  yon  know,  was  not  as  repre- 
sented, and  has  been  returned  to  you." 

These  circumstances  fail  to  show  a  rescis- 
sion, even  of  the  contract  It  is  unnecessary 
to  consider  any  of  tbe  other  points  presented 
by  the  appellants. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded! 

We  concur:   CONREX,  P.  J.;    JAMES,  J. 


(34  CaL  App.  I6S) 

A.  B.  BARANGER  &  CO.  v.  MEYER,  CAHN 
&  TALBOTT  et  al.  (Civ.  2227.) 

(District  Court  of  Appeal,  Second  District, 
California.     June  19,  1917.) 

1.  Malicious  Pbosecdtion  «=>64(2)  — 
Wbonopui,  ArrACHMBHT— Mauob  —  Evi- 
dence—SuFnciENcr. 

In  an  action  for  damages  for  a  wrongful 
attachment  evidence  held  suffident  to  sustain 
the  court's  finding  that  the  attachment  was 
levied  without  malice  on  the  part  of  defendants. 

2.  Appbai,  and  Brrob  «=»301— Rkvikw— Mat- 
TEB8  Not  Included  in  Motion  fob  Nbw 
Trial. 

Since  no  attack  upon  the  portion  of  tlie 
court's  finding  to  the  effect  that  defendants 
were  advised  by  counsel  that  attachment  would 
lie  was  included  in  tbe  motion  for  a  new  trial, 
appellant  cannot,  on  appeal,  insist  that  this 
part  of  tho  finding  was  not  supported  by  the 
evidence. 

3.  Malicious  Pbosecution  «=»21(2)— Wboxg- 
ruL  Attachment— Pbobable  Cause. 

Tbe  advice  thus  given  by  attorneys  and  its 
acceptance  in  good  faith  by  the  defendants  were 
alone  snilicient  to  establish  probable  cause  jus- 
tifying their  acts  in  authorizing  tbe  levy  of  an 
attachment. 
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ijounty;  ua-vm  W.  Uraig,  Judge. 

Action  by  A.  R  Baranger  &  Co.  against 
Meyer,  Cahu  &  Talbott,  a  corporation,  and 
another.  EYom  an  order  denying  its  motion 
for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Olln  ■Wellborn,  Jr.,  and  Stephen  Monteleone, 
both  of  lios  Angeles,  for  appellant  Collier  & 
Clark  and  Arthur  j.  Abbott,  all  of  liOS  An- 
geles, for  respondents. 

CONRBJT,  P.  J.  Plaintiff  appeals  from  an 
order  denying  Its  motion  for  a  new  trial. 
The  action  was  brought  to  recover  damages 
for  the  alleged  wrongful  and  mallcions  acts 
of  the  defendants  in  procuring  the  seizure  of 
certain  merchandise  out  of  the  stock  of  mer- 
chandise of  the  plaintiff,  under  a  writ  of 
attachment  issued  at  the  Instance  of  the  de- 
fendants in  an  action  in  the  superior  court  of 
Los  Angeles  county  wherein  the  defendant 
the  Frankoll  Company  was  plaintiff  and  one 
A.  B.  Baranger  was  defendant. 

The  plaintiff  bases  its  claim  of  right  to  a 
new  trial  npon  Insufficiency  of  the  evidence 
to  support  certain  of  the  findings.  The  speci- 
fications as  shown  by  the  transcript  are  that 
the  evidence  is  insufficient  to  justify  finding 
3,  and  that  portion  of  finding  2,  which  states 
"that  said  action  was  begun  and  prosecuted 
and  said  attachment  levied  without  malice 
on  the  part  of  either  or  any  of  the  defendants, 
and  that  said  defendants,  and  each  of  them, 
had  probable  cause  for  the  commencement 
and  prosecution  of  said  action  and  the  levy- 
ing of  said  attachment"  Finding  3  relates 
only  to  the  measure  of  damages  to  which  the 
plaintiff  would  be  entitied  If  the  facts  es- 
tablished a  cause  of  action  herein,  and  the 
finding  concludes  with  the  statement  that  the 
plaintiff  "was  not  damaged  by  reason  of 
the  commencement  or  prosecution  of  said  pro- 
ceedings or  the  levying  of  said  attachment  ex- 
cepting to  the  extent  of  the  value  of  the  goods 
taken  under  said  attachment  to  recover 
'Which  damages  plaintiff  has  prosecuted  a 
separate  and  Independent  action  in  this 
court"  In  view  of  the  conclusion  which  we 
are  about  to  state  sustaining  that  portion  of 
finding  2  covered  by  the  specifications  of  er- 
ror, it  is  not  necessary  to  discuss  finding  3  or 
the  evidence  in  support  thereof. 

The  action  against  A.  £.  Baranger  was 
commenced  and  the  levy  under  the  writ  of 
attachment  issued  tberdn  was  made  on  the 
Slst  day  of  May,  1912.  'the  Frankoll  Com- 
pany brought  that  action  as  assignee  of  an  in- 
debtedness existing  in  favor  of  the  assignor 
and  against  A.  E.  Baranger.  Its  right  to 
prosecute  that  action  and  its  good  faith  in  so 
doing  are  not  successfully  controverted  by 
the  evidence  herdn.  The  plaintiff  corporation 
came  into  existence  in  November,  1911;  Its 
stockholders  being  A.  E.  Baranger,  A.  M. 
Baranger,  bis  wife,  and  Bliss  M.  Ii.  Jones. 
The  articles  of  incorporation  stated  that  one 
of  its  purposes  was  "to  purchase  and  acquire 
the  good  will,   agencies,   business,   accounts 


Daranger,  in  tne  city  oi  ijoa  dugeies,  county 
of  Los  Angeles,  California,  and  to  carry  on 
and  conduct  said  business  and  a  general 
wholesale  business  in  goods,  wares,  mdse., 
etc."  That  corporation  actually  transacted 
business  in  the  city  of  Los  Angeles  from  the 
time  of  its  Incorporation  until  the  time  of  the 
seizure  of  part  of  its  stock  of  goods  by  the 
sheriff  under  the  writ  of  attachment  to  which 
we  have  referred.  Without  more  extensively 
stating  the  evidence  concerning  the  plaintiff's 
ownership  of  tiie  stock  of  goods  in  Its  pos- 
session and  A.  E.  Baranger's  want  of  owner- 
ship of  any  Interest  therein.  It  may  be  ad- 
mitted for  the  purposes  of  this  decision  that 
the  property  seized  was  the  property  of  A.  E. 
Baranger  &  Co.  and  was  not  liable  to  be  held 
under  an  attachment  for  indebtedness  of  A. 
E.  Baranger. 

[1]  But  the  evidence  is  sufficient  to  sustain 
the  court's  finding  that  the  attachment  was 
levied  without  malice  on  the  part  of  the  de- 
fendants, or  either  of  them,  and  that  there 
was  probable  cause  therefor.  The  attorney 
for  the  defendants  had  examined  the  articles 
of  Incorporation,  and  from  bis  examination  of 
that  and  other  records,  together  with  the 
facts  stated  to  him  by  bis  clients,  had  reached 
the  condusion  that  the  merchandise  in  ques- 
tion was  subject  to  attachment  In  the  ac- 
tion against  A.  EX  Baranger;  that  it  was 
property  which  belonged  to  A.  B.  Baranger, 
and  wMch  had  been  transferred  in  fraud  of 
his  creditors.  The  fact  that  he  was  wrong 
in  that  conclusion  Is  not  material  to  the  plain- 
tiff's cause  of  action  herein.  In  the  specifi- 
cations of  Insufficiency  of  the  evidence  to  sup- 
port stated  portions  of  finding  2,  appellant 
has  excluded  that  portion  of  said  finding 
wherein  the  court  determined  that: 

"Prior  to  the  commencemeat  of  said  action 
and  the  levying  of  said  attachment  said  de- 
fendants and  eacb  of  them,  after  a  full  dis- 
closure of  the  facta  in  said  matter,  were  advised 
by  competent  and  reliable  attorneys  that  said 
attachment  would  legally  lie,  and  that  said  de- 
fendants, and  each  of  them,  relied  and  acted 
upon  the  advice  of  said  attorneys  in  beKinning 
and  prosecuting  said  proceedings  and  levying 
said  attachment" 

[2,  3]  Since  no  attack  upon  this  portion  of 
the  finding  was  included  In  the  motion  for  a 
new  trial,  appellant  cannot  now  for  the  first 
time  insist  that  this  part  of  the  finding  is  not 
supported  by  the  evidence.  The  advice  thus 
given  by  the  attorneys  and  its  acceptance  In 
good  faith  by  the  defendants  was  alone  suffi- 
cient to  establish  probable  cause  Justifying 
their  acts  In  authorizing  the  levy  of  attach- 
ment Since  the  evidence  shows  that  the 
court  was  justified  In  determining  that  the 
defendants  did  not  hold  actual  malice  against 
the  corporation  plaintiff  herein,  they  could 
not  establish  malice  except  as  the  court 
might  infer  it  from  the  fact  of  want  of  prob- 
able cause.  Therefore  a  fact  proved  and 
found,  which  necessarily  removes  from  the 
case  the  ground  of  want  of  probable  cause, 
fully  disposes  of  this  action.    "In  addition  to 
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the  proposition  that  tbe  evidence  was  of  It- 
self sufficient  to  constitute  probalde  cause  for 
the  prosecution,  the  defendants  were  also 
Mitltled  to  the  benefit 'of  the  rule  that  where 
one,  before  institntlng  such  a  prosecution, 
has  In  good  faith  consulted  an  attorney  at 
law  of  good  standing,  has  stated  to  him  all 
of  tiie  facts  of  the  case,  and  has  been  there- 
upon advised  by  such  attorney  that  a  prose- 
cution would  lie,  and  such  person  has  acted 
honestly  upon  that  advice,  this,  of  Itself,  con- 
stitutes probable  cause.  The  question  to 
fully  discussed  and  settled  in  Dunlap  v.  New 
Zealand,  etc.,  Co.,  109  CaL  371  [42  Pac.  29]." 
Johnson  v.  Southern  Padfle  Co.,  157  CaL  333, 
338,  107  Pac.  611,  813. 
The  order  Is  affirmed. 

We  concur:  JAMBS,  J.;  WORKS,  Judge 
pro  tern. 

(S4  Cal.  App.  66) 

FAIRBANK  v.  SUPERIOR  COURT  OF  SAN 
JOAQUIN  COUNTY.  (Clv.  1682.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  7,  1917.) 

1.  Rkceivebs  «=>60  —  Preparation  and  Dxt- 
bation  of  powebs  of  coubt. 

A  court  is  not  justified,  through  the  medium 
of  a  receiver,  in  arbitrarily  withholding  property 
from  the  owner's  control  and  enjoyment  for  an 
Indefinite  and  unreasonable  time. 

2.  Mandamus  «=928— Dibcbbtion  or  Coubt. 

A  court  of  equity  cannot  be  compelled  by 
mandamus  to  exercise  its  discretion  in  a  partic- 
ular manner. 

3.  Mandauub  «3>3S— Goubt»— Abxtbb  or  Dn- 

CBEnON. 
The  court  having  granted  a  decree  for  the 
rapport  of  a  wife  and  children,  and  appointed  a 
receiver,  a  motion  to  discharge  the  receiver,  so 
that  the  husband  could  convey  the  property  to 
another,  was  directed  to  the  discretion  of  the 
court,  and  will  not  be  interfered  with  by  manda- 
mus, where  there  has  been  no  abuse  of  discre- 
tion. 

4.  Receivebs  ®=>00— Dibohasgb— Disobktion 

OF  COUBT— ElVIDKNCE. 

In  mandamus  by  a  husband  to  compel  the 
court  to  grant  his  motion  to  discharge  a  receiver 
and  allow  him  to  sell  the  property,  held  under 
the  facts  and  circumstances,  that  the  court  did 
not  abuse  its  discretion  in  denying  the  motion. 

Petition  by  Elbrldge  Falrbank  for  writ  of 
mandate  against  the  Superior  Court  of  San 
Joaquin  County.    Writ  denied. 

M.  P.  Shaughnessy,  of  Palo  Alto,  F.  A. 
Copestake,  of  Stocltton,  and  Downey,  PuUen 
&  Downey,  of  Sacramento,  for  petitioner.  Ed- 
ward Van  Vranken,  of  Stockton,  for  respond- 
ent 

GHIPMAN,  P.  J.  Petitioner  seeks  the  writ 
of  mandate  to  compel  the  defendant  to  make 
an  order  discharging  the  receivership  refer- 
x«d  to  In  the  petition,  and  permitting  the 
transfer  of  the  property  held  by  the  receiver 
to  J.  M.  Henderson,  Jr.,  subject  to  such  liens, 
limitations,  and  restrictions  as  the  court  may 


deem  necessary  to  safegnard  the  objects  fcf 
which  the  receivership  was  created. 

It  appears  that  petitioner  owns  a  life  es- 
tate, with  remainder  over  to  his  children,  in 
certain  real  property  described  as  follows: 
A  farm,  commonly  known  as  the  Barton 
ranch,  situated  In  Sacramento  county,  con- 
taining about  320  acres,  a  tract  of  about  % 
acres,  known  as  the  Soles  ranch,  in  said 
county,  3%  acres,  situated  In  the  city  of 
Stockton,  at  the  intersection  of  Van  Buren 
and  Smith  streets,  lot  4,  Mock  20,  situated  in 
Chinatown,  said  city,  and  that  be  owns  no 
other  property;  that  on  July  17,  1914,  the 
superior  court  of  said  San  Joaquin  county 
duly  made  and  entered  its  decree,  in  an  ac- 
tion commenced  by  Eliza  M.  Falrbank,  wife 
of  petitioner,  for  support  of  herself  and  the 
children  of  herself  and  petitioner,  awarding 
$100  per  month  therefor,  and  appointing  R. 
O.  Pardee  receiver  of  the  said  property  of 
petitioner  for  the  purpose  of  its  management, 
collecting  the  rentals,  and  aK)lying  the  same 
pursuant  to  said  decree;  that  subsequently 
the  sum  of  |100  was  reduced  to.  (80  per  month 
because  of  the  marriage  of  one  of  said  chil- 
dren ;  that  by  said  decree  petitioner  was  en- 
Joined  from  transferring  any  of  said  proper- 
ty, pending  the  further  order  of  the  court 
The  petitioner  sets  forth  that  petltimier  had 
an  offer  from  said  Henderson  to  purchase  pe- 
titioner's Interest  In  said  property  upon  terms 
"advantageous  to  petitioner,"  and  that  peti- 
tioner stated  to  the  said  Eliza  Falrbank  all  the 
facts  connected  with  said  offer,  agreeing,  if  she 
would  consent  thereto,  to  pay  all  ba(^  ali- 
mony, amounting  to  $440 ;  also  to  pay  a  Judg- 
ment lien  retsting  on  said  property  amounting 
to  $230.50  and  accrued  interest,  and  to  secure 
to  her  by  a  lien  against  the  property  the  cur- 
rent alimony,  or  give  any  additional  security 
the  said  Eliza  might  think  necessary,  all  of 
which  she  refused;  that  thereafter  x>etitlon- 
er  filed  a  motion  In  the  action  of  Falrbank  v. 
Falrbank, «  copy  of  which,  and  the  affidavits, 
in  support  of  said  motion,  of  said  Henderson 
and  petitioner,  are  attached  to  the  petition, 
together  with  the  counter  affidavits  of  said 
Eliza  and  said  receiver  and  one  Lafe  Ward; 
that  said  motion  came  on  to  be  heard  March 
19,  1917,  at  which  time  petitioner  "made  and 
filed  a  specific  written  ofTer,  copy  attached 
to  the  petition  herein  as  Exhibit  H ;  that  at 
said  hearing  the  superior  court,  Hon.  George 
F.  Buck  presiding,  refused  to  grant  said  mo- 
tion, or  to  grant  or  make  an  order  discharg- 
ing said  receiver  conditioned  on  any  terms 
whatever";  that  petitioner  and  said  Hender- 
son are  "willing  and  able  to  secure  said  Eliza 
M.  Falrbank  absolutely  If  said  receivership 
is  discharged,"  but  the  court  refused  to  dis- 
cbarge said  receivership,  "regardless  of  such 
security  as  shall  be  given." 

It  is  not  necessary  to  set  forth  specifically 
the  offer  made  in  Exhibit  H.  Suffice  it  to  say 
that  It  is  substantially  the  same  as  was  made 
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to  Mrs.  Falrbank,  and  is  soflSdently  compre- 
hensive to  constitute  what  In  an  ordinary 
business  transaction  would  be  regarded  by 
prudent  business  men  as  good  and  Buffident 
security  for  the  payment  of  the  amount  de- 
creed to  be  paid  by  the  court.  The  financial 
ability  ot  said  Henderson  to  meet  his  propos- 
ed obligations  Is  clearly  shown.  The  follow- 
ing uncontradicted  facts  appeared  trom  the 
affidavit  of  Mrs.  Falrbank : 

"That  prior  to  the  judgment  in  said  action 
and  the  appointment  of  said  receiver  the  said 
defendant  had  erossly  wasted  and  squandered  all 
the  renta,  profits,  proceeds,  and  avails  of  said 
property  in  pursuance  of  a  dissolute  and  dissi- 
pated mode  of  living,  resulting  in  the  actual 
abandonment  of  plaintiff  and  of  plaintiff's  and 
defendant's  minor  children,  and  of  the  withdraw- 
al of  all  support  and  maintenance  of  plaintiff 
and  of  said  children,  and  reducing  tiiem  to  a 
state  of  destitution  bordering  on  starvation. 
That,  since  the  judgment  of  said  court  constitut- 
ing said  receivership,  said  defendant  has  con- 
tinned  to  pursue  a  similar  course  of  conduct, 
with  the  exception  that  bis  excesses  and  dissi- 
pations have  been  limited  to  the  extent  of  his 
being  deprived  of  the  income  of  said  property 
now  devoted  to  the  maintenance  of  said  plaintiff 
and  children  and  to  the  redemption  and  clear- 
ance of  said  property  from  the  charges  and  liens 
permitted  to  accrue  against  it  by  said  defend- 
ant. That  the  income  of  the  various  properties, 
made  the  subject  of  said  receivership,  would 
have  been  at  all  times  sufficient  to  have  paid  in 
full  all  the  demands  of  said  judgment  and  in  ad- 
dition to  pay  the  defendant  a  yearly  sum 
amounting  to  $300  and  more,  save  for  the  im- 
provident, wasteful,  and  extravagant  handling 
of  said  property  by  said  defendant  prior  to  the 
appointment  of  said  receiver,  to  wit:  Neglect 
and  failure  to  pay  the  state,  county,  and  city 
taxes  from  time  to  time  accruing  against  the 
said  property,  thereby  adding  heavy  penalties 
and  forfeitures,  said  taxes  requiring  redemption 
by  the  receiver;  failure  to  insure  the  buildings 
on  said  property  and  to  incur  the  necessary  ex- 
penses of  repair  to  preserve  said  buildings  from 
actual  dissolution  by  the  elements;  permitting^  a 
judgment  by  default  to  be  obtained  against  him 
in  the  superior  court  of  the  county  of  San 
Joaquin,  state  of  California,  in  reference  to  the 
encroachment  of  a  building  owned  by  said  de- 
fendant upon  the  land  of  an  adjoining  owner  to 
said  property  in  the  city  of  Stockton,  settlement 
of  which  has  of  necessity  been  undertaken  by 
the  said  receiver  to  prevent  a  sale  of  said  prop- 
erty under  execution.  That  prior  to  the  appoint- 
ment of  said  receiver  the  defendant  had  collected 
rents  for  the  use  and  occupation  of  his  various 
properties  for  periods  ranging  from  one  year  to 
Ave  months  in  advance,  with  the  result  that, 
when  said  receiver  actually  began  receiving  the 
rents  from  said  properties,  the  various  charges, 
as  well  as  some  six  months'  allowance  granted 
the  plaintiff  by  said  judgment,  had  accumulated 
against  the  said  properties,  a  detailed  and  item- 
ized statement  of  which  are  fully  set  forth  in 
the  various  reports  and  accounts  of  receiver  on 
file  in  said  action,  to  which  reference  is  hereby 
made." 

The  following,  taken  from  said  affidavit, 
while  containing  few  additional  facts,  sets 
forth  some  of  the  reasons  which  doubtless 
had  weight  with  the  court  at  the  hearing  of 
the  motion : 

"That  in  the  event  that  the  motion  of  Blbridge 
Falrbank  now  pending  in  the  court,  should  be 
granted  upon  the  conditions,  restrictions,  reser- 
vations, and  liens  therein  proposed  to  be  made 
and  charged  upon  the  property  proposed  to  be 
transferred  by  Elbridge  Fairbank  to  J.  M.  Hen- 
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derson,  Jr.,  the  said  plaintiff  could,  and  in  all 
probability  at  some  future  date  would,  be  great- 
ly prejudiced  and  injured  by  the  discharge  of 
said  reoeivership  and  the  substitution  of  an 
agreement  in  its  stead  with  J.  M.  Henderson, 
Jr.,  notwithstanding  that  such  agreement  mi^ht 
impose  liens  and  restrictions  on  said  property 
for  the  security  of  her  allowance  for  support 
under  such  judgment,  in  this:  That  any  lien 
created  by  such  agreement  in  favor  of  plaintiff 
would  absolutely  cease  and  terminate  at  the 
death  of  defendant,  terminating  his  life  estate  in 
said  property,  and  would  be  no  security  whatev- 
er for  any  sum  or  sums  that  might  be  due  from 
the  said  J.  M.  Henderson,  Jr.,  at  the  death  of 
Elbridge  Fairbank.  That  by  the  discharge  of 
said  receiver  the  said  property  would  immediate- 
ly pass  from  the  jurisdiction  and  control  of  the 
superior  court  of  the  state  of  California  and 
from  the  attendant  protection  afforded  plaintiff 
in  the  collection  of  said  judgment  by  the  receiv- 
er, clothed  with  authority  as  an  officer  of  said 
court  and  entitled  to  invoke  its  summary  pro- 
cess in  the  ordinary  performance  of  his  duty  as 
such  officer  without  recourse  to  litigation  out* 
side  the  above-entitled  action  and  without  ex- 
pense to  the  plaintiff ;  whereas,  if  at  any  future 
time  an  occasion  might  arise  for  the  enforcement 
by  plaintiff  of  any  of  the  terms  of  such  agree- 
ment proposed,  she  would  be  put  to  the  necessity 
of  instituting  suits  and  entering  upon  litigation, 
the  successful  prosecution  of  which  her  circum- 
stances would  not  permit.  That  the  alleged 
financial  standing  and  wealth  of  the  said  J.  M. 
Henderson,  Jr.,  would  only  more  redound  to 
plaintiff's  detriment  in  the  event  that  at  any 
time  under  such  proposed  agreement  it  would  be 
necessary  for  plaintiff  to  institute  an  action  for 
the  enforcement  of  her  rights.  That  the  propos- 
ed transfer  of  said  property  to  J.  M.  Henderson, 
Jr.,  by  Elbridge  Fairbank,  the  defendant,  would 
not  result  in  any  increased  benefit  to  said  de- 
fendant that  could  not  be  realized  for  said  de- 
fendant under  said  receivership,  in  that  the 
leases  of  said  property  from  which  the  said  J. 
M.  Henderson,  Jr.,  proposes  to  derive  increased 
revenue  are  executed  by  said  receiver  from  year 
to  year  only,  and  that  any  possible  increased 
revenues  could  be  eqnally  as  well  realized  from 
said  property  by  said  receiver  without  endanger- 
ing any  of  uie  rights  of  said  plaintiff  under  said 
judgment  as  aforesaid.  That  the  title  to  said 
property  vests  in  the  children  of  plaintiff  and  de- 
fendant, at  the  death  of  defendant,  in  fee.  That 
the  administration  of  said  receivership,  by  na- 
ture of  its  creation  and  continued  existence, 
under  the  direct  provisions  and  control,  of  the 
superior  court  of  the  state  of  California,  afforda 
the  fullest  protection  to  the  interests  of  the  re- 
maindermen in  said  property,  which  would  be 
withdrawn  upon  the  discbarge  of  said  receiver 
and  the  passing  of  the  title  in  said  life  estate 
into  the  hands  of  strangers,  upon  whom  would 
be  imposed  no  duty  to  conserve  the  interest  of 
the  reversionary  owners  in  said  property." 

Receiver  Pardee,  In  his  affidavit  states: 
"Tliat  all  transactions  had  in  connection  with 
said  properties  and  the  administration  of  said 
receivership  are  set  forth  in  detail  in  the  several 
reports  and  accounts  of  receiver  on  file  in  said 
action.  That  affiant  has  given  much  time  and 
attention  to  the  leasing  of  the  two  ranch  prop- 
erties which  J.  M.  Henderson,  Jr.,  alleges  on 
information  and  belief  only  to  possess  a  rental  . 
value  double  the  present  rental,  and  therefore 
states  that  said  properties  are  yielding  their 
full  rental  value  at  the  present  time,  in  addi- 
tion to  being  occupied  by  tenants  of  known  re- 
sponsibility and  integrity,  who  have  leased  said 
property  under  covenants  to  keep  up  and  main- 
tain the  same  on  lease  terms  running  from  year 
to  year  only.  That  any  prospective  tenants,  de- 
siring to  pay  increased  rentals  for  said  proper- 
ties, are  at  all  times  at  liberty  to  apply  to  th» 


Digitized  by 


Google 


866 


166  PACIFIC  HEPORTBE 


(CaL 


receiver  to  lease  the  same  apon  the  terms  now 
prevailing,  subject  to  the  approval  of  the  court 
That  said  property  would  have  yielded  .the  de- 
fendant an  income  of  $300  and  more  per  year 
over  and  above  all  charges  imposed  by  said  Judg- 
ment and  receivership,  except  for  the  improvi- 
dent and  reckless  manner  in  which  defendant 
had  dealt  with  said  property  prior  to  the  ap- 
pointment of  said  receiver.  •  •  •  That  the 
restraint  upon  the  alienation  of  said  property  by 
defendant  (a  life  interest  only)  imposed  by  said 
Judgment,  and  the  application  of  the  rents  re- 
ceived from  same  through  said  receivership,  are 
the  only  proper  safeguards  to  the  collection  of 
said  Jadgment  for  plaintiff's  support  and  main- 
tenance that  could  be  devised  to  meet  the  re- 
quirements of  this  particular  case.  That  said 
defendant  is  not  thereby  deprived  of  any  sub- 
stantial benefit  possible  to  be  derived  from  the 
use  of  said  property,  so  long  as  said  Judgment 
remains  in  force  and  constitutes  a  charge  upon 
it.  That  the  proposed  discbarge  of  the  receiver 
and  transfer  of  said  property  to  J.  M.  Hender- 
son, Jr.,  would  at  best  create  nothing  more  than 
the  relation  of  debtor  and  creditor,  with  all  the 
oncertainty  attendant  upon  such  relation,  wheth- 
er secured  or  unsecured.  •  •  •  That  the  ex- 
pense of  said  receivership  is  but  $100  per  year, 
and  is  more  than  offset  by  a  careful  and  prudent 
management  of  said  property  by  the  receiver 
under  the  supervision  of  the  court.  That  such 
receivership  affords  the  greatest  measure  of  pro- 
tection to  the  interests  of  the  remaindermen  in 
•aid  property,  the  children  of  plaintiff  and  de- 
fendant, who  are,  by  their  close  relationship  to 
and  dependence  upon  the  parties  to  this  action, 
proper  to  be  cc»isidered  in  all  matters  relating 
to  the  property  rights  before  the  court  for  con- 
sideration in  said  action.  That  the  monthly  al- 
lowance directed  to  be  paid  by  said  judgment 
is  for  the  support  and  maintenance  of  plaintifF 
and  the  minor  children  of  plaintiff  and  defend- 
ant" 

It  appeared  by  the  aflndavlt  of  said  Ward 
that  be  Is  a  farmer,  and  owns  and  cultivates 
lands  in  the  vicinity  of  the  lan'ds  in  question 
situated  in  Sacramento  county,  and  is,  famil- 
iar with  rental  values  of  said  land,  that  the 
receiver  is  realizing  Its  full  rental  value,  and 
that  such  value  could  only  be  materially  in- 
creased by  means  of  reclamation  from  over- 
flow of  flood  waters  of  Dry  creek,  but  that 
"the  expense  of  improvements  would  be  pro- 
hibitive." 

Petitioner  concedes  that  a  prefer  case  was 
presented  for  the  appointment  of  a  receiver ; 
no  suggestion  is  made  of  any  mismanagement 
of  the  property  by  the  receiver,  or  that  his 
compensation  is  excessive;  an'd  there  was 
evidence  that  be  Is  receiving  the  full  rental 
value  of  the  property,  and  that  any  addition- 
al earning  capacity  of  the  property  can  read- 
ily be  availed  of  through  the  receiver.  Pe- 
titioner's position  will  appear  from  the  fol- 
lowing 'statement  in  his  brief : 

"It  should  be  noted  at  the  outset  that  petition- 
er is  not  here  asking  this  court  to  determine 
what  particular  security,  terms,  or  conditions 
the  lower  court  should  have  exacted  as  a  consid- 
eration for  discharging  the  receivership.  Un- 
doubtedly much  would  rest  in  the  discretion  of 
the  lower  court  respecting  such  terms,  security, 
and  conditions.  As  to  _  these  matters,  which 
would  rest  in  the  discretion  of  the  lower  court 
we  are  asking  no  relief,  as  we  concede  that  man- 
date will  not  lie  to  review  a  discretionary  act, 
nnless  that  discretion  is  abused.  Our  position 
is,  however,  that  the  law  imposes  the  duty  to 


terminate  a  receivership  whenever  the  necessity 
for  its  existence  ceases.  In  view  of  the  fact  that 
the  affidavits  and  the  offers  made  by  petitioner 
eliminated  absolutely  every  contingency  which 
made  the  receivership  necessary,  provided  the 
conditions  exacted  by  the  court  were  complied 
with,  we  contend  that  it  was  the  duty  of  the 
court  to  prescribe  what  terms  and  conditions 
should  be  exacted.  Its  failure  to  do  this  was  a 
failure  to  exercise  its  discretion,  and  in  effect 
was  a  refusal  to  assume  Jurisdiction,  and  there- 
fore mandamus  will  lie  to  compel  it  to  do  so." 

Again,  to  make  clear  petitioner's  position, 
it  is  said  in  his  brief: 

"We  do  not  believe  that  the  right  to  so  hold  a 
man's  property  when  he  is  willing  to  obviate 
every  necessity  for  a  receivership  will  be  upheld 
as  the  law  of  this  state.  Section  140  of  the  Civ- 
il Code  confers  broad  power  on  the  lower  court 
to  appoint  a  receiver  m  the  first  instance,  but 
it  surely  cannot  be  successfully  argued  that  it 
permits  such  court  to  retain  a  receivership, 
without  regard  to  the  security  which  a  defend- 
ant may  he  able  and  willing  to  give.  If  the  low- 
er court  in  this  case  had  attempted  to  fasten 
conditions  upon  the  order  discharging  the  re- 
ceivership which  were  arbitrary  and  unreason- 
able, we  think  we  would  have  been  permitted 
even  then  by  a  writ  of  mandate  to  have  com- 
pelled the  imposition  of  reasonable  conditions 
under  the  rule  that,  in  that  class  of  cases,  man- 
date will  lie  to  correct  an  abuse  of  Judicial  discre- 
tion ;  a  fortiori,  we  are  clearly  entitled  to  com- 
pel a  court  at  least  to  say  what  conditions  and 
what  security  is  necessary  in  order  to  permit 
petitioner  to  retake  his  property." 

[1]  It  may  at  once  be  conceded  that  a  court 
will  not  be  Justified,  through  the  medium  of 
a  receiver,  in  arbitrarily  witliboldlng  proper- 
ty from  the  owner's  control  and  enjoyment 
for  an  indefinite  and  unnecessary  period.  Pe- 
titioner is  not  seeking  restoration  of  the 
property  to  his  own  control.  The  facts  show 
that  be  is  utterly  Incapable  of  managing  it 
and  tliat  it  would  be  an  abuse  of  discretion, 
should  the  court  place  it  again  in  his  con- 
trol. What  petitioner  is  seeking  is  that  the 
property  be  taken  out  of  the  control  of  the 
court  and  the  life  estate  be  transferred  to  Mr. 
Henderson.  There  is  no  showing  that  this 
would  result  in  any  advantage  to  Mrs.  Fair- 
bank  and  her  children  not  now  enjoyed  under 
the  receivership.  Petitioner  alleged  that  the 
offer  of  Mr.  Henderson  "would  be  advanta- 
geous to  petitioner,"  but  in  what  way  is  not 
shown,  other  than  through  an  increased  in- 
come, and  as  to  tliis  the  evidence  is  conflict- 
ing; the  showing  by  respondent  being  that 
the  property  is  now  yielding  all  the  rentals 
of  which  it  is  capable,  ant}  that  any  increase 
In  income  can  as  readily  be  accomplished 
through  the  receiver  as  through  Mr.  Hendei^ 
son. 

[2-4]  It  is  a  well-settled  general  rule  that 
mandamus  does  not  lie  to  control  the  discre- 
tion of  a  court  or  Judicial  officer,  and,  what- 
ever exceptions  there  may  be  to  the  general 
rule,  that  a  court  cannot  be  made  by  manda- 
mus to  exercise  its  discretion  in  a  particular 
manner.  Kerr  v.  Superior  Court,  130  Cal. 
183,  186,  62  Pac.  479.  In  the  instant  case  the 
motion  was  to  discharge  the  receiver  on  the 
ground  "that  it  is  in  the  interests  of  the  de- 
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fendant  to  convey  said  property  as  aforesaid ; 
that  the  Interests  of  the  plaintiff  were  not 
to  be  affected  in  any  manner  prejudicially  by 
reason  of  the  granting  of  said  motion."  Con- 
cekledly  the  motion  was  directed  to  the  dis- 
cretion of  the  court,  but  the  court  was  not 
bound  to  exercise  Its  discretion  in  a  particu- 
lar way,  unless  under  the  facts  only  one  or- 
der was  proper.  Wood  v.  Strother,  76  Oal. 
646,  18  Pac.  766,  9  Am.  St.  Rep.  248.  The 
court.  In  the  exercise  of  its  discretion,  denied 
the  motion,  and  with  its  action  we  cannot 
Interfere,  unless  it  abused  its  discretion. 
Considering  all  the  facts  and  circumstances, 
we  cannot  say  the  court  abused  its  discre- 
tion. The  case  is  not,  la  our  opinion,  one 
where  "only  one  order  Is  proper,"  wliich 
seems  to  be  petitioner's  contention.  In  the 
answer  the  respondent  stated  that  he  denied 
the  motion — 

"for  tlie  reason  that  the  court  in  its  discretion 
believed  that  the  best  interests  of  the  plaintiff 
and  her  minor  children  would  be  promoted 
thereby,  and  for  the  further  reason  that  such 
interests  would  be  better  protected  and  secured 
by  permitting  said  receivership  to  stand  than 
by  substituting  therefor  contracts  to  be  enter- 
ed into  by  said  J.  M.  Henderson,  Jr.,  the  said 
Blbridge  Fairbank,  or  other  persons,  or  by  or- 
ders of '  said  court  imposing  so-called  liens  or 
conditions  of  doubtful  validity." 

The  writ  Is  denied. 

We  concur:    HABT,  J.;   BURNETT,  J, 


(34  Cal.  App.  1E3) 

McINERNET  et  aL  v.  MACK.     (Civ.  1874.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  19,  1917.     Rehearin;;  Denied 
by  Supreme  Court  Aug.  16,  1017.) 

1.  Damages  «=»81  —  Diquidatsd  Dahaobs  — 

AVEBMENT   AND    PBOOF. 

lu  an  action  by  plaintiff  to  recover  $1,000 
deposited  with  defendant  real  estate  broker  to 
■ecure  performance  of  contract  of  sale,  it  was 
incumbent  upon  defendant,  claiming  the  deposit 
Ma  liquidated  damages,  to  show  that  it  was  im- 
practicable or  extremely  difficult  to  determine 
the  actual  damages  in  view  of  Civ.  Code,  §§ 
1670,  1671,  providing  that  a  provision  in  a 
contract  fixing  in  advance  damages  for  a  breach 
thereof  is  void  except  when  from  the  nature  of 
the  case  it  would  be  Impracticable  or  extremely 
difficult  to  determine  the  actual  damage  done; 
Uie  mere  stipulation  of  the  contract  being  in- 
sufficient for  that  purpose. 

2.  DAMA0E3  ®=3l63(3)— lilQUIDATED  DaUAOES 

— Pbesumptio.ns. 
Defendant's  services  being  merely  those  of  a 
real  estate  broker,  bringing  the  parties  to  a  sale 
contract  together,  if  bis  compensation  was  not 
fixed,  it  wih  not  be  presumed  that  it  was  im- 
practicable or  extremely  difficult  to  determine 
the  actual  damages  for  the  breach  of  contract, 
and  the  agreement  for  stipulated  damages  was 
void  in  view  of  Civ.  Code,  i  1670. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan, 
Judge. 

Action  by  P.  J.  Mclnemey  and  another 
against  W.  H.  Mack.  From  the  judgment 
and  from  an  order  denying  his  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 


R.  W.  McKnIght,  of  San  Francisco,  for 
appellant.  Sullivan  &  SuIUvan  and  Theo.  J. 
Roche,  of  San  Francisco,  for  respondents. 

BEASIiT,  Judge  pro  tem.  This  is  an  ap- 
peal by  the  defendant  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

The  complaint  states  simply  that  the  de- 
fendant became  Indebted  to  the  plaintiffs  In 
the  sum  of  $1,000  for  m<wey  had  and  re- 
ceived by  the  defendant  for  plaintiffs'  use 
and  benefit.  The  defendant,  answering,  de- 
nies that  be  became  indebted  to  plaintiffs  in 
said  or  any  sum  of  money  had  and  received 
by  him  for  plaintiffs'  use  and  benefit,  "or  in 
any  other  manner  or  at  all."  As  a  further 
defense  he  avers  that  on  January  31,  1914, 
he  received  from  plaintiffs  the  sum  of  $1,000 
in  accordance  with  the  terms  of  a  written 
agreement  which  is  made  a  part  of  his  an- 
swer, and  in  which  it  is  recited  that  the 
defendant,  Mack,  received  the  $1,000  from 
plaintiffs  and  agreed  to  hold  and  dispose  of 
It  in  accordance  with  the  agreement;  that 
the  plaintiffs  were  the  owners  In  fee  of  three 
lots  and  Improvements  In  a  subdivision 
known  as  "Corte  Madera  Woods"  and  a  six- 
room  house  thereon;  that  Anna  M.  Howes 
and  Earl  E.  Howes  owned  a  lot  on  Parnassus 
avenue  in  San  Francisco  with  an  apartment 
building  thereon;  and  then  provides  that  if 
within  45  days  Mack  shall  secure  from  Mr- 
and  Mrs.  Howes  a  grant,  bargain,  and  sale 
deed,  conveying  a  dear-  Mclnemey  title, 
free  of  Incumbrance,  .except  that  of  a  trust 
deed  for  $5,000,  to  their  property  on  Par- 
nassus avenue,  then  if  plaintiffs  shall  de- 
liver a  deed  conveying  the  Corte  Madera 
lots,  free  of  incumbrance,  together  with  $3,- 
000  in  money  to  a  grantee  to  be  designated 
by  Mack,  the  latter  will  then  deliver  the 
Howes'  deed  to  the  plaintiffs.  The  contract 
further  provides  that  if  Howes  and  ills  wife 
should  fail  to  execute  the  contemplated  deed 
of  their  property  or  Mack  should  fail  to  de- 
liver it  to  plaintiffs  "upon  their  complying 
with  the  conditions  stipulated  upon  their 
part,"  Mack  would  refund  the  $1,000  to  the 
plaintiffs.  The  contract  further  contains  the 
following  provisions: 

"In  the  event,  however,  that  I  secure  the 
aforesaid  deed  from  Anna  M.  and  Earl  E. 
Howes  transferring  and  conveying  the  said  prop- 
erty free  aud  clear  from  all  incumbrances  as 
aforesaid,  save  and  except  the  trust  deed  above 
mentioned,  and  offer  to  deliver  the  same  to  P. 
J.  Mclnemey  and  William  J.  Madden  within  the 
al>ove-mentioned  period  of  45  days  and  they 
shall  fail  or  refuse  to  carry  out  the  terms  and 
conditions  hereof,  to  wit:  'The  delivery  by  them 
of  a  good  and  sufficient  grant,  bargain,  and 
sale  deed  for  the  said  property  above  described 
accompanied  by  an  additional  payment  of  $3,- 
000,  then  and  in  that  event  I  am  to  retain  the 
$1,000  paid  me  this  day  as  liquidated  damages 
for  their  failure  to  carry  out  this  transaction." 

The  agreement  was  signed  by  Mack  and  by 
Mclnemey  and  Madden.  The  only  other  al- 
legation   of   the    answer    is   that    plaintlffa 
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"fall^  and  refused  to  comply  with  the  con- 
ditions of  the  said  agreement,"  and  that 
by  reason  of  said  failure  "the  said  plaintiffs 
were  not  entitled  to  receive  the  said  sum  of 
11,000,  or  any  part  thereof,"  and,  further, 
"that  said  plalntlfTs  have  waived  all  their 
rights  and  claim  to  said  sum."  The  trial 
court  found  all  the  facts,  except  the  execu- 
tion of  the  agreement,  agailnst  the  defendant, 
and  gave  Judgment  against  him  for  $1,000 
and  costs. 

Mack  never  actually  obtained  personal 
possession  of  a  deed  from  Mr.  and  Mrs. 
Howes,  but  they  executed  a  deed  to  their 
Parnassus  avenue  property,  la  which  Mo- 
Inerney  and  Madden  were  named  as  the 
grantees,  and  left  the  same  In  the  possession 
of  their  attorney.  There  Is  a  conflict  of 
evidence  as  to  whether  this  deed  was  ever 
offered  or  tendered  to  either  Mclnerney  or 
Madden,  but  the  court  must  be  presumed. 
In  support  of  its  findings  above  mentioned, 
to  have  concluded  that  there  was  no  offer 
or  tender  of  this  deed  to  the  plaintiffs.  The 
evidence  Indeed  Is  strong  In  support  of  this 
position,  Mack  alone  testifying  to  facts  tend- 
ing to  support  an  offer  by  the  attorney  of 
Mr.  and  Mrs.  Howes  to  deliver  the  deed,  and 
the  attorney  himself  refusing  to  corroborate 
this  testimony  of  Mack,  while  the  plaintiff 
Mclnerney,  who  was  the  active  negotiator 
for  himself  and  his  cotenant  in  the  transac- 
tion, positively  stating  that  no  such  offer  was 
made,  and  that  he  never  knew  of  the  exist- 
ence of  the  deed  referred  to  until  the  begin- 
ning of  this  action. 

Upon  the  examination  of  the  title  to  the 
Corte  Madera  lots  It  was  found  that  a  trian- 
gular piece  of  land  three  inches  wide  at  the 
front  of  the  property  on  Mornlngslde  Drive 
and  tapering  back  to  a  point  at  a  distance 
of  96  feet  from  the  drive,  had  been  omitted 
from  the  conveyance  by  which  Mclnerney 
and  Madden  got  title  to  the  lots.  This  strip 
was  of  a  value  of  from  75  cents  to  $2,  and 
was  situate  on  the  side  of  the  property  far- 
thest from  the  Improvement  tbereon.  The 
three  lots  themselves  were  of  a  value  not 
exceeding  $500;  the  value  of  the  six-room 
hOuse  on  the  lots  does  not  appear  In  the  evi- 
dence to  the  bill  of  exceptions.  Mclnerney 
and  Madden  asked  and  received  from  Mr.  and 
Mrs.  Howes,  a  6  days'  extension  of  time  with- 
in which  to  perfect  their  title.  At  some  time, 
which  does  not  exactly  appear,  Mr.  Howes 
died,  and  Mrs.  Howes  then  became  luke- 
warm, and,  standing  upon  the  failure  of 
citle  to  this  triangular  piece,  refused  to  go 
forward  with  the  deal,  and  the  same  there- 
upon fell  through.  This  may  be  said  to  be 
absolutely  all  the  material  evidence  in  this 
case. 

[1]  Putting  aside  the  question  whether  or 
not  Mack  fulfilled  his  agreement  by  offering 
the  deed  from  Mr.  and  Mrs.  Howes  to  Mclner- 
ney, this  case  must  be  decided  upon  a  vital 
proposition  of  law.  Under  the  terms  of  sec- 
tlona  1670  and  1671  of  the  ClvU  Code,  a 


provision  in  a  contract  fixing  in  advance 
damage  for  a  breach  thereof  Is  void,  ex- 
cept when  from  the  nature  of  the  case  it 
would  be  impracticable  or  extremely  diffi- 
cult to  determine  the  actual  damage  done. 
It  is  clear  that  defendant's  case  discloses 
nothing  that  brought  It  within  the  purview 
of  the  second  of  these  two  sections.  As- 
suming that  the  defendant's  evidence  showed 
a  breach  of  contract,  tills  alone  would  not 
warrant  him  In  retaining  the  $1,000.  In 
order  to  entitle  a  defendant  to  retain  a  sum 
of  money  deposited  with  him  as  contingent 
liquidated  damages  for  the  breach  of  an 
obligation,  it  is  incumbent  upon  him  to  show, 
not  only  by  averment,  but  also  by  proof,  that 
his  case  Is  within  the  reception  contained  In 
section  1671;  for  without  an  allegation 
bringing  his  case  within  the  exception  the 
pleading  In  that  regard  is  insufiSdent,  the 
presumption  being,  in  the  absence  of  such 
allegation,  that  such  agreement  is  void. 
Thomas  v.  Anthony,  30  Gal.  App.  217,  157 
Pac.  823;  Long  Beach,  etc.,  Dlst.  v.  Dodge^ 
135  Cal.  401,  67  Pac.  499;  Patent  Brick  Co. 
V.  Moore,  75  Cal.  205,  16  Pac.  890;  Pacific 
Factor  Ca  v.  Adler,  90  Cah  110,  120,  27  Pac. 
36,  25  Am.  St  Rep.  102. 

In  such  an  action  as  this,  as  a  matter 
of  defense,  defendant  must  show  to  the 
court  by  proper  pleadings  and  ccHnpetent 
proof  that  the  contract  falls  "wltliln"  the  law 
permitting  liquidated  damages.  This  does 
not  depend  entirely  upon  the  contract  itsdt 
Facts  must  be  pleaded  and  proven  from 
which  the  court  can  say  as  a  matter  of  law 
that  the  contract  for  liquidated  damages  la 
valid  because  "from  the  nature  of  the  case  it 
would  be  impracticable  or  extremely  difficult 
to  fix  the  actual  damage.  The  mere  stipula- 
tions of  the  contract  are  Insufficient  for  that 
purpose.  Deunlnck  v.  West  Gallatin  Irr. 
Co.,  28  Mont.  262,  72  Pac.  620;  ^homas  v. 
Anthony,  supra ;  Sherman  v.  Gray,  11  Cal. 
App.  348,  104  Pac.  10O4 ;  Los  Angeles  O.  G. 
Association  v.  Padflc  S.  Ca.  24  Cal.  App. 
95,  140  Pac.  295.  In  the  latter  case  the  rule 
is  thus  stated: 

"The  rule  stated  in  section  1670  of  the  Civil 
Code  must  be  presumed  to  apply  in  all  cases,  un- 
less the  party  seeking  to  recover  upon  the  agree- 
ment shows  by  averment  and  proof  that  his  esse 
comes  within  the  exception  mentioned  in  sec- 
tion 1671." 

[2]  This  is  a  simple  case  where  a  real  es- 
tate broker  was  performing  service  in  bring- 
ing persons  together  for  the  purpose  of  ex- 
changing property.  There  is  no  allegation 
and  no  evidence  tending  to  show  that  this 
was  an  unusual  transaction.  No  reason  ap- 
pears why  the  commissions  which  Mack 
would  have  earned  might  not  have  been  fixed 
in  the  contract  Itself,  but  there  was  no  pro- 
vision in  the  contract  for  the  payment  of  com- 
missions. The  contract  as  to  compensation 
Is  a  most  essential  part  of  the  contract  of 
employment,  and  is  always  present  in  It 
either  expressly  or  impliedly.  When  not 
expressed,  it  is  an  agn:%ement  to  pay  what 
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the  serylce  la  worth.  Tord  t.  Brown,  120 
Cal.  651,  62  Pac.  817.  Hack's  injury  because 
of  the  breach  of  this  contract  by  Mclnemey 
and  Madden,  if  it  was  broken,  could  be  com- 
pensated by  paying  htm  at  most  his  com- 
misaioa  for  his  servloes,  and  bis  outlay,  if 
any,  of  money  as  expenses  in  endeavoring  to 
put  the  deal  through.  He  was  not  a  pnr- 
chaser  In  any  sense,  but  simply  a  broker.  If 
be  was  to  receive  fixed  commissions  from 
the  Howes  and  even  from  third  parties,  who 
are  hinted  to  have  been  Interested,  this  could 
have  been  proven.  If  he  was  to  serve  them 
and  his  compensation  was  not  fixed,  it  wUl 
not  be  presomed  that  it  would  have  been  ei- 
ther difficult  or  impossible  to  establish  by 
evidence  the  reasonable  value  of  bis  services. 
No  reason  appears  wby  it  would  have  been 
difficult  or  impossible  to  establish  what  Mr. 
Mack  did  in  attempting  to  effect  this  ex- 
change and  the  reasonable  value  of  the  serv- 
ice so  performed.  Therefore  it  must  be  held 
that,  without  allegatioa  and  proof  bringing 
him  within  tbe  provisions  of  sections  1070 
and  1671  of  the  Civil  Code,  Mack  cannot  be 
permitted  to  retain  this  $1,000,  and  as  there 
is  no  such  allegation  and  no  such  proof,  the 
Judgment  and  order  denying  the  motion  for 
a  new  trial  must  be  affirmed;  and  it  is  so 
ordered. 

We   concur:     RIOHABDS,    J.;     KEURI< 
GAN,  X 

(M  Cal.  App.  14<) 

WILLIAMS  V.  HAWKINS  et  al.    (Civ.  2096.) 

(District  Conrt  of  Appeal,  Second  District, 
California.    June  16,  1917.) 

1.  Landlobd  and  Tenant  9=>230(1)— Aotion 
FOB  Damages— Pleading. 

Where  a  landlord  who,  after  his  tenants 
abandoned  the  premises,  sublet  on  the  tenants' 
accomit,  in  his  suit  to  recover  the  difference  be- 
twem  the  agreed  rent  and  the  amounts  received 
from  the  sublettins  failed  to  call  the  money 
■oaght  to  be  recovered  "damages,"  the  failure 
waa  not  fatal  to  recovery;  a  full  statement  of 
tbe  facts  relied  on  being  set  forth  in  the  com- 
fiaiat. 

2,  OtTABANTT  ^=94  —  AsBIONUBNT  07  LkaSX  — 

LiABiUTT  or  Ajbsiqnkk, 
Where  a  lessor,  in  agreeing  to  the  assign- 
ment of  a  lease,  and  makmg  bis  demand  for  an 
additional  party  thereto  beside  tbe  assignee,  used 
the  word  "guarantor,"  but  the  writing  signed  by 
the  assignee  and  the  additional  party  read,  "I 
hereby  agree  to  assume  tbe  withm  lease  as  aa- 
rigned  to  me  by  tbe  lessee  and  all  responsibility 
thereander,"  the  additional  party  became  re- 
sponsible as  a  lessee,  not  merely  as  a  guarantor. 

8.  Landlobd  and  Tenant  «=9l28(l)— Pobbkb- 

BION   OF   SiNOXJS  LESSEE. 

The  possession  of  one  of  two  lessees  was  the 
possession  of  both. 

4.  Jttdoment  «=9714(3)— Res  Adjttdicata. 

Jadgment  in  a  landlord's  prior  action  against 
assignees  of  a  lease  to  recover  the  difference  be- 
tween the  agreed  rent  and  amounts  realized  by 
snblettings  concluded  an  assignee  as  to  the  ques- 
tion of  the  character  and  extent  of  his  responsi- 
bility under  tbe  lease  assignment;  the  second 
action  being  for  amounts  due  covermg  months  of 


the  leased  term  other  than  tbotw  previously 
sued  for. 

5.  Appeal  and  Ebbob  «=3419(2)— Notiob  or 
Appeai/— Identification  of  Obdeb. 
Notice  of  appeal  stating  that  tbe  appeal  waa 
taken  from  the  order  of  the  court  denying  mo- 
tion for  new  trial  as  entered  May  24,  1915,  the 
record  showing  that  tbe  motion  was  presented 
and  denied  June  14,  1915,  did  not  sufficiently 
identify  the  order  as  of  the  date  when  it  ap- 
peared to  have  been  made. 

Appeal  from  Superior  C!ourt,  Los  Angeles 
County;.  John  W.  Shenk,  Judge. 

Action  by  C.  B.  Williams  against  Ralph  S. 
Hawldns,  (Tharles  N.  Eager,  and  Caroline  B. 
Eager,  as  executrix,  substituted  as  defend- 
ant In  place  of  <3tarles  H.  Eager,  deceased. 
From  an  order  denying  her  motion  for  new 
trial  after  adverse  Judgment,  defendant  Caro- 
line B.  Eager  appeals.    Order  affirmed. 

Wm.  Crawford,  of  Los  Angeles,  for  appel- 
lant John  G.  Stick,  of  Los  Angeles,  for  re- 
spondent. 

JAMES,  J.  Appeal  by  defendant  Eager 
from  an  order  denying  his  motion  for  a  new 
trial  after  adverse  Judgment  had  been  ren- 
dered. 

Tbe  plaintiff  is  the  assignee  of  one  Staub, 
who  was  lessor  named  In  a  lease  by  which 
certain  premises  in  tbe  city  of  Los  Angeles 
were  let  for  a  term  commencing  on  the  Ist 
day  of  November,  1907,  and  ending  on  tbe 
31st  day  of  December,  1911,  with  option  giv- 
en to  the  lessees  to  renew  for  a  further  peri- 
od. The  latter  option  was  not  taken  advan- 
tage of.    Tbe  lease  contained  this  term: 

"It  is  hereby  covenanted  and  agreed  that  said 
lessees  may  let  or  underlet  the  said  demised 
premises,  or  assign  this  lease,  provided  the  par- 
ties to  whom  such  letting  or  assigning  shall  be 
made  are  satisfactory  to  said  lessors.' 

At  the  time  of  tbe  making  of  the  leaae 
another  party  was  named  with  Staub  as  les- 
sor, but  Staub  afterwai^ds  acquired  the  in- 
terest of  that  party.  In  October  of  1908,  tbe 
lessee  then  occupying  the  premises  assigned 
his  interest  to  Ralph  S.  Hawkins.  Staub  waa 
unwilling  to  accept  tbe  responsibility  of  Haw- 
kins on  the  lease,  and  required  another  sign- 
er, whereupon  Hawkins  procured  this  appel- 
lant to  sign  with  him,  and  the  follcuwlng  in- 
dorsements were  then  made  upon  tbe  leaae, 
both  indorsements  being  of  the  same  date : 

"I  hereby  agree  to  assume  the  within  lease  aa 
assigned  to  me  by  tbe  lessee  and  all  responsi- 
bility thereunder  irom  date. 

"Ralph  S.  Hawkins. 
"Charles  H.   Eager." 

"I  hereby  accept  Ralph  S.  Hawkins  and 
Charles  H.  Eager  aa  tbe  lessee  in  the  within 
lease.  C.  M.  Staub." 

It  was  alleged  by  the  plaintiff  that  the  de- 
fendants, on  or  about  the  1st  day  of  Janu- 
ary, 1909,  abandoned  the  premises,  neglected 
to  pay  any  further  rent,  and — 

"that  the  said  C.  M.  Staub  thereupon  notified 
defendants  that  he  would  not  release  them  from 
said  lease,  and  that  if  they  did  not  rcoccupy 
said  loft  within  a  reasonable  time,  he  [the  said 
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Staub]  would  sublet  said  loft  for  said  defend- 
ants, crediting  said  defendants  on  said  lease  witli 
the  amounts  received  from  sucli  subletting,  the 
subletting  being,  however,  subject  to  the  re-entry 
of  said  defendants  at  any  time  within  the  term 
of  the  said  lease." 

The  allegation  followed  showing  the  names 
of  the  persons  and  firms  to  whom  the  prem- 
ises had  been  relet  by  the  lessor  for  the  de- 
fendants' benefit,  and  in  detail  gave  the 
amounts  received  from  each.  Also  that  by 
computation  it  appeared  that  tbere  was  a 
balance  of  $600  due  and  owing  for  the  term 
of  months  covered  by  the  suit,  which  amount 
represented  the  difference  l)ctween  the  rent 
agreed  to  be  paid  and  the  amounts  whlcli  the 
lessor  had  received  by  his  subletting. 

It  is  first  claimed  that  the  complaint  did 
not  state  a  cause  of  action  because,  as  coun- 
sel insists,  the  action  wa»  framed  as  an  ac- 
tion solely  upon  the  lease  and  not  one  for 
damages.  The  cases  of  Bradbury  v.  Higgin- 
Bon,  162  Cal.  602,  123  Pac.  797,  and  Resplni 
v.  Porta,  89  Cal.  464,  26  Pac.  967,  23  Am.  St. 
Rep.  488,  are  cited.  Those  cases  do  estab- 
lish it  to  be  the  law  that  .where  a  tenant 
abandons  leased  property,  the  owner  may  re- 
let the  same  for  his  benefit  and  recover  as 
damages  the  difference  between  the  amount 
received  by  subletting  and  the  amount  agreed 
to  be  paid.  Had  the  complaint  been  lacking 
in  Its  allegation  of  the  facts  showing  pre- 
cisely what  had  been  done  by  and  between 
the  parties,  and  had  the  action  been  to  re- 
ooTer  strictly  upon  the  lease,  there  might  be 
some  point  to  appellant's  contention. 

[1]  But  we  do  not  think  that  because  plain- 
tiff failed  to  call  the  money  sought  to  be  re- 
covered "damages,"  such  failure  was  fatal 
to  a  recovery  where  a  -  full  statement  of  the 
facts  upon  which  he  relied  was  intelligibly 
and  sucdntly  set  forth  in  bis  complaint  The 
findings  as  made  by  the  trial  court  cover  all 
of  the  material  issues,  and  there  was  some 
eyldenoe,  which  is  shown  by  the  bill  of  ex- 
ceptions, sufficient  to  support  such  findings. 
One  of  the  particular  claims  made  by  appel- 
lant is  that  the  evidence  .was  insufilclent  to 
warrant  a  finding  that  appellant  became  re- 
sponsible as  a  lessee,  the  claim  being  that  his 
responsibility  was  of  the  same  nature  as  a 
guarantor.  The  written  Indorsements  on  the 
lease  do  not  show  this ;  neither  does  the  evi- 
dence support  that  theory.  Staub  testified 
that  he  objected  to  Hawkins  as  an  assignee  of 
the  lease,  and  that : 

"I  asked  a  guarantor  to  be  with  him  who  was 
responsible.  I  said  I  would  accept  the  transfer 
to  Hawkins  provided  some  one  siRned  with  him 
who  was  responsible".  He  suggested  Mr.  Eagpr, 
and  gave  me  bis  name  to  look  up,  whicb  I  did. 
Eager's  name  was  brought  into  the  conversa- 
tion, because  I  asked  for  an  additional  assignee 
with  Hawking — a  guarantor,  or  some  one  to 
join  with  him  in  the  acceptance  of  the  lease 
who  was  good.  I  had  no  conversation  with 
E«ger  as  guarantor  for  Hawkins.  Hawkins 
t<ok  the  paper  and  went  out  and  brought  the 
instrument  back  with  Eager's  signature  to  the 
acceotamce  of  the  assignment.    •    •    •  •> 


[2,  S]  The  mere  fact  that  the  lessor  used  the 
word  "guarantor"  In  making  his  demand  for 
an  additional  party  to  the  lease  certainly 
could  not  have  the  effect  of  changing  the  ac- 
tual contract  as  made  by  appellant  Eager, 
and  which  was  expressed  in  the  writing  above 
quoted.  The  lessor,  according  to  the  evidence, 
had  no  conversation  with  Eager  at  all;  he 
merely  accepted  the  contract  of  Eager  as  it 
was  produced  to  him.  That  contract  made 
Eager  fully  liable  with  Hawkins  as  a  lessee. 
While  it  is  claimed  that  there  .was  no  show- 
ing that  Eager  ever  had  possession  at  the 
premises,  this  appellant  did  not  by  bis  an- 
swer made  to  plaintiff's  complaint,  deny  that 
Hawkins  had  had  such  possession.  The  pos- 
session of  one  of  the  lessees  was  the  pos- 
session of  both. 

[4]  It  appears  that  a  prior  action  was 
prosecuted  by  this  same  plaintiff  and  agair.s: 
the  same  defendants  as  here,  the  same  sub- 
ject-matter being  relied  upon  for  recorery,  ex- 
cept that  in  the  former  action  the  amounts 
alleged  to  be  due  covered  the  months  of  the 
lease  term  preceding  those  here  involved. 
That  cause  was  decided  adversely  to  the  de- 
fendants, and  brought  on  appeal  to  this  court, 
where  the  judgment  was  affirmed.  See  Wil- 
liams T.  Hawkins,  20  Cal.  App.  161,  128  Pac 
754.  At  the  trial  of  this  actiofa  the  Judgment 
roll  in  the  last-mentioned  case  was  introduc- 
ed in  evidence  as  showing  a  former  adjudi- 
cation of  the  essential  matters  Involved  in 
the  present  suit. .  On  behalf  of  respondent  It 
Is  insisted  that  the  judgment  in  that  action 
is  conclusive  upon  this  appellant  as  to  all 
matters  in  controversy  here,  except  as  to  the 
precise  amounts  now  claimed.  On  the  other 
hand,  appellant  Insists  that  the  Judgment  roll 
was  not  competent  evidence,  and  should  have 
been  refused  as  such  by  the  trial  court.  Wo 
are  In  accord  with  the  position  taken  by 
respondent,  that  the  Judgment  in  the  former 
suit  did  conclude  this  appellant  as  to  the 
q(\iestlon  of  the  character  and  extent  of  his 
responsibility  under  the  lease  assignment. 
Wlese  V.  San  Francisco  Musical  Society,  82 
CaL  648,  23  Pac.  212,  7  I*  R.  A.  577 ;  Reed 
V.  Cross,  116  Cal.  473,  48  Pac.  491;  Koehler 
T.  Holt  Mfg.  Co.,  146  Cal.  338,  80  Pac  73; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Carson  et  al., 
169  111.  247,  48  N.  R  402.  In  view  of  this 
former  adjudication  having  been  made,  .we 
have  perhaps  given  unnecessary  considera- 
tion in  the  foregoing  to  some  of  the  conten- 
tions advanced  by  appellant. 

[6]  Respondent's  counsel  points  to  an  er- 
ror In  the  notice  of  appeal  which  we  have  not 
taken  into  account  in  what  has  been  herein- 
before said  and  which,  in  view  of  the  conclu- 
sions announced,  is  not  necessary  to  be  ad- 
verted to  in  much  detalL  The  record  shows 
that  the  motion  for  a  new  trial  was  present- 
ed and  denied  on  June  14, 1915.  The  notice  of 
appeal  stated  that  the  appeal  was  taken  from 
the  order  of  the  court  denying  the  motion  for 
new  trial  as  entered  on  the  24th  day  of  May, 
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identify  correctly  the  order  as  of  the  date 
when  It  appears  to-have  been  made. 
The  order  Is  affirmed. 

We  concur:  CONRET,  P.  J.;  WORKS, 
Judge  pro  tem. 

(34  Cal.  App.  82) 

COIvE  V.  MERCHANTS'  TRUST  CO.  et  aL 
(DB  JERSEY,  Intervener).    (Civ.  2233.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   June  8,  1917.    Reliearinfc  Denied 
by  Supreme  Court  Aug.  6,  1917.) 

1.  BbOKEKS    «=>9   —    DURATIOK    OF  AQENCT— 

Time  as  of  the  Essbncb. 
Plaintiff  on  February  1,  1905,  gave  A.  an 
exclusive  agency  for  the  sole  of  lots  for  IS 
months.  The  contract  provided  that  10  per 
centum  of  the  selling  price  of  each  lot,  and  the 
excess  of  guch  selling  price  over  $250  on  each 
lot,  should  be  paid  to  A.,  that  any  amount  in 
excess  of  $27,840  from  the  sale  of  all  of  the  lots 
shonld  be  paid  to  A.,  that  when  plaintiff  had  re- 
ceived this  amount  ne  should  transfer  to  A.  all 
unpaid  contracts  and  all  unsold  lots,  and  that 
time  was  of  the  essence  of  the  agreement.  In 
April,  1006,  _  a  new  agreement  was  made  be- 
tween plaintifl.  A.,  and  a  trust  company,  under 
which  the  trust  company  was  to  deliver  contracts 
and  deeds,  and  make  collections  and  pay  all  ex- 
cept 10  per  centum  on  each  lot  to  plaintiff  until 
he  received  the  balance  due  him.  The  agree- 
ment further  provided  that  it  was  intended  to 
carry  out  the  contract  of  February  1,  1905,  as 
modified,  by  extending  its  life  to  February  1. 
1907,  and  by  directing  the  payment  to  plaintiff 
of  all  moneys  out  of  the  sale  of  lots  above  10 
per  centum  until  he  should  be  fully  paid.  Held, 
that  the  provision  of  the  ori^nal  contract  that 
time  was  of  its  essence  was  not  disturbed  by 
the  terms  of  the  trust  agreement;  tie  contract 
period  being  merely  extended. 

2.  Brokehs  ^=350— StrmciEWCT  of  Seipvice 
BY  Bbokeb's  Pebfomiamcb  Within  Time 
Specified. 

In  determining  whether,  prior  to  February 
1,  1907,  A.  sold  sufficient  lots  to  yield  the  ag- 
gregate sum  due  plaintiff,  plaintiff  was  not  en- 
titled to  have  excluded  an  amount  paid  by  the 
trust  company  on  his  order  for  street  improve- 
ments after  February  1,  1907,  or  amounts  paid 
after  that  date  to  satisfy  liens  for  street  work, 
and  for  taxes  subsequently  accruing,  since,  if 
•nfficient  sales  had  been  made,  plaintiff  lost  all 
interest  in  the  property,  and  had  no  power  to 
contract  for  or  pay  bills  toward  street  improve- 
ments, and  it  was  immaterial  what  became  of 
the  money  collected  after  February  1, 1907. 

Appeals  from  Suiterlor  Court,  Los  Angeles 
County;   Frank  G.  Flnlayson,  Judge. 

Action  by  (Jomelius  Cole  against  the  Mer- 
chants' Trust  Company  and  another,  in 
which  Basil  H.  De  Jersey  intervcfned.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  the  defendant  named  and 
the  interrener  appeal.  Reversed  and  re- 
manded. 

Benjamin  B.  Page,  Arthur  C.  Hurt,  and 
Arthur  F.  (Joe,  all  of  Los  Angeles,  for  appel- 
lant Merchants'  Trust  Co.  Hunsaker  &  Brltt, 
of  Los  Angeles,  W.  W.  Mlddlecoff^  of  Vlsalla, 
and  W.  N.  Goodwin  and  Joseph  L.  Lewin- 
sohn,  both  of  Los  Angeles,  for  appellant  De 


Dunnlgnn,  and  Cornelius  CJole,  all  of  Los 
Angeles,  for  respondent. 

WORKS,  Judge  pro  tertn.  These  are  ap- 
peals from  the  judgment  and  from  an  order 
denying  motions  for  a  new  trial. 

By  an  agreement  In  writing,  of  date  Feb- 
ruary 1,  1005,  the  respondent  granted  to  the 
defendant  Armitage  and  others,  for  the  pe- 
riod of  18  months,  an  exclusive  agency  for 
the  sale  of  a  certain  tract  of  land.  At  a 
latefr  date  the  rights  of  all  the  grantees  of 
the  agency  were  lodged  In  Armltnge  by  as- 
signment. For  that  reason,  as  well  as  for 
convenience,  the  contract  will  be  referred  to 
as  if  it  had  been  entered  into,  on  the  one 
part,  by  Armitage  alone.  Thei  Instrument 
provided,  among  other  things,  that  Cole 
should  forthwith  subdivide  the  property;  that 
he  should  subscribe  a  certain  map  delineat- 
ing the  subdivision  and  dedicate)  to  public  use 
all  streets  and  alleys  shown  on  It ;  that  he 
should  grade  and  gravel  certain  streets  and 
sidewalks  In  the  tract;  that  he  should  exef- 
cute  and  deliver  contracts  for  the  conveyance 
of  lots  upon  sales  being  made  by  Armitage; 
and  that  he  should  execute  and  deliver  to 
purchasers  deeds  to  lots  upon  the  payment  to 
Mm  of  $250  for  each  and  every  lot  to  be  conV 
veyed.  Armitage  was  to  forthwith  advertise 
the  lots  for  salef,  maintain  a  sales  office  on 
or  near  them,  and  otherwise  use  due  dili- 
gence to  complete  the  sale  of  all  the  lots- 
during  the  life  of  the  agreement;  was  to  pay 
all  cost  of  subdividing  the  lots,  of  filing  and 
recording  the  map,  and  of  all  certificates  of 
title  to  the  lots ;  was  not  to  sell  any  lot  for 
less  than  $250,  nor  upon  time  at  a  less  rate 
than  $25  at  the  time  of  sale  and  $10  per 
month,  with  interest  at  7  per  cent,  after  one 
year  from  date  of  sale ;  and  was  to  be  com- 
pensated "for  lots  sold,  all  of  the  price)  for 
which  each  lot  is  sold  in  excess  of  the  rate 
of  $1,000  per  acre  for  the  land,  subject  to 
this  agreement,  added  to  the  cost  of  Improve- 
ments to  be  made  under  this  agreement." 
There  were  27.04  acres  in  the  tract  It  was 
provided  that  the  compensation  just  men- 
tioned— 

"shall  be  as  follows:  Ten  per  cent  (10%)  of  the 
selling  price  of  each  lot  out  of  the  first  moneys 
paid  in  on  such  sale.  And  after  the  first  party 
shall  have  received  two  hundred  and  fifty  dol- 
lars ($250.00)  and  interest  if  any,  on  the  sale 
of  a  lot,  then  the  second  parties  shall  be  paid 
the  balance  received  on  such  lot  and,  finally,  any 
amount  received  in  excess  of  the  sum  of  twenty- 
seven  tlionsand  six  hundred  and  forty  dollars 
($27,640.00)  and  the  actual  cost  of  the  improve- 
ments upon  said  tract,  should  anv  excess  have 
been  received  by  the  first  party.  When  the  first 
part.v  shall  have  received  the  full  sum  of  twenty- 
seven  thousand  six  hundred  and  forty  dollars 
($27,640.00),  together  with  the  cost  of  improve- 
mcmts  on  said  land,  and  intere«<t  paid  in  on  de- 
ferred payments,  he  shall  transfer  in  due  form 
to  the  second  parties  all  unpaid  contracts,  mort- 
gages, and  obligations  received  on  sale  of  lots, 
and  duly  convey  to  them  all  lots  in  said  tract  not 
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theretofore  sold  and  oonTcred.  All  interest,  if 
any,  on  deferred  payments  for  lota,  shall  inore  to 
the  benefit  of  the  first  party." 

The  contract  concluded  with  the  following 
paragraidi: 

"Time  is  of  the  essence  of  this  ajEreement,  and, 
npon  the  failure  of  the  second  parties  to  keep 
the  covenants  on  their  part  herein  contained,  this 
agreement  shall,  at  the  option  of  the  first  party, 
become  null  and  void,  and  all  right  of  said  sec- 
ond parties  shall  end." 

The  parties  proceeded  to  operate  tinder 
this  agreement,  and  by  about  April  4,  1906, 
Armltage  had  found  purchasers  for  96  lots. 
Twenty-three  of  these  had  been  sold  tot 
cash,  and  deeds  conveying  them  had  been  de- 
livered by  Oole.  The  remaining  73  lots  were 
sold  upon  contracts  for  differing  amounts. 
The  avails  of  these  transactions  had  been 
segregated  between  the  parties  under  the 
terms  of  the  agreement,  and  there  yet  remain- 
ed due  Cole,  pursuant  to  those  terms,  the  sum 
of  119,948.30.  On  April  4,  1906,  Cole  and 
Armltage  made  a  new  arrangement  of  their 
affairs  under  the  contract,  in  the  form  of  a 
trust  agreement,  to  which  the  appellant 
Trust  Company  was  a  party.  The  agreement 
recited  that  the  Trust  Company  had  received 
and  accepted  the  73  contracts  and  also  deeds 
to  the  unsold  lots.  The  company  obligated  it- 
self to  receive  moneys  payable  on  the  con- 
tracts of  sale  and  to  deliver  deeds  to  the 
purchasers  as  balances  due  on  contracts  were 
paid ;  to  pay  first  to  Armitage  10  per  cent,  of 
the  selling  price  under  each  contract  as  col- 
lections came  in,  except  in  the  case  of  con- 
tracts on  which  he  had  already  received  10 
per  cent,  or  a  portion  thereof,  and  on  the 
latter  to  pay  the  balance  to -total  ten  per 
cent ;  to  par  to  Cole  the  remainder  collected 
on  eadi  contract  until,  together  with  certain 
other  payments,  he  received  the  sum  of  |19,- 
948.30;  to  execute  contracts  of  sale  oh  lots 
thereafter  sold,  upon  the  order  of  either 
Cole  or  Armltage,  provided  that  sales  made  by 
Cole  shonid  not  be  for  less  than  figures  fixed 
by  a  certain  schedule  attached  to  the  trust  in- 
strument ;  to  pay  to  Armitage  10  per  cent,  up- 
on the  purchase  price  under  contracts  of  sale 
so  executed  by  it;  to  pay  to  Cole  the  remain- 
der collected  by  It  on  such  contracts  until, 
from  such  collection  and  from  amounts  paid  to 
him  on  old  contracts,  under  the  provision 
above  noted,  he  received  the  sum  of  $19,948.- 
30  already  mentioned ;  to  pay  to  Armitage,  aft- 
er the  payment  to  Cole  of  that  sum,  all  further 
collections  under  all  contracts  of  sale,  and 
also  to  execute  to  him  deeds  to  all  the  lots 
then  unsold ;  to  pay  to  Cole  all  Interests  col- 
lected on  all  contracts  of  sale  until  the  prin- 
cipal sum  of  $19,948.30  was  fully  paid  him, 
the  interest  to  be  no  part  of  that  sum;  to 
use  sucdi  part  of  collections  as  might  be  nec- 
essary to  make  improvements  determined  by 
Armitage  to  be  required  on  the  property  and 
to  pay  off  liens,  including  taxes,  such  pay- 
ments not  to  be  considered  as  payments  to 
Cole;  and  to  pay  off  a  certain  mortgage  and 


charge  the  amount  against  Cole's  919,000. 
The  trust  agreement  ended  with  a  provislim 
to  the  effect  that  it  was  "intended  to  carry 
out  the  contract"  of  February  1,  1905,  "as 
modified  by  extending  the  life  of  said  con- 
tract to  Februai7  1,  1907,  and  by  directing 
the  imyment  to  C.  Cole  of  all  money  arising 
out  of  the  sale  of  lots  above  10  per' cent,  until 
he  shall  be  fully  paid,  as  directed." 

The  action  was  commenced  by  Cole,  as  late 
as  February  6,  1913,  against  the  appeUant 
Trust  Company  alone,  for  a  termination  of 
the  trust  arrangement;  his  theory  being 
that,  through  the  failure  of  Armitage  to  final- 
ly carry  out  the  agreements  between  them, 
time  being  of  their  essence,  he  had  become 
the  sole  beneficiary  under  the  trust.  The  ap- 
pellant De  Jersey,  an  assignee  of  Armita^, 
filed  a  complaint  in  intervention  upon  the 
claim  that  Armltage's  beneficial  interest  In 
the  trust  bad  not  terminated,  and  Armitage 
himself  was  later  brought  in  as  a  party  de- 
fendant The  Judgment  declared  the  trust 
terminated,  and  directed  the  appellant  Trust 
Company  to  reconvey  to  Cole  the  property 
yet  remaining  in  its  hands. 

[1  ]  The  provision  in  the  original  contract 
that  time  was  of  its  essence  was  not  disturb- 
ed by  the  terms  of  the  trust  agreement.  The 
period  of  18  months,  fixed  in  the  contract, 
was  by  the  trust  arrangement  extended  to  a 
period  of  2  years,  or  until  February  1,  1907, 
and  that  day  became,  upon  the  erection  of 
the  trust,  the  date  to  which  the  provision 
that  time  was  of  the  essence  was  thencefor- 
ward to  fasten  Itself.  The  time  element  in 
these  transactions  required  only  that  Arml- 
tage should  have  sold  before  February  1, 
1907,  enough  lots  to  produce  to  Cole  from 
contracts  of  sale,  as  they  matured,  the  sum 
of  $19,918.30.  The  trial  court  adopted  this 
theory  and  framed  its  findings  of  fact  ac- 
cordingly. The  findings  are  to  the  effect  that 
Armltage  did  not  "sell  a  sufficient  number 
of  said  lots  •  •  •  to  yield  to  the  said 
Cornelius  Cole  •  *  *  either  the  said  sum 
of  $27,640  provided  to  be  paid  under  said 
contract  of  date  February  1,  1905,  or  the 
said  balance  of  $19,918.30  due  thereon  at  the 
time  or'  the  creation  of  the  trust.  It  is  fur- 
ther found  that  time  was  of  "the  essence  of 
said  agreement,"  and  that  unless  Armitage, 
before  February  1, 1907,  "did  cause  •  •  • 
sufficient  contracts  to  be  entered  into  for  the 
purchase  of  lots  •  •  •  to  yield  the  said 
sums  to  said  Comellns  Cole  hereinabove  re- 
ferred to,  to  wit,  the  aggregate  sum  of  $27,- 
640  net,"  Armitage  did  not  become  entitled 
to  a  conveyance  of  the  property  held  by  the 
Trust  Company. 

[2]  The  court  found  that  there  was  due 
Cole,  of  the  $19,000  item,  the  sum  of  $2,105.- 
86,  together  with  certain  other  amounts  rep- 
resenting advances  made  or  to  be  made  by 
him,  which  raised  the  total  amount  due  tc 
$4,241.36,  and  there  were  other  findings  nega- 
tiving the  possibUitgr  that  anything  remained 
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dne  «m  oatetandlng  contracts  of  sale.  The 
itppeUants  contend  that  tbere  were  several 
Items  of  e^;>endltnre  by  the  Trust  Company, 
made  dnrlng  its  management  of  the  tru^ 
which  were  not  charged  against  the  |19,- 
000  to  be  imid  Cole,  but  wUdi  should  have 
been  so  charged.  It  is  urged  that,  if  those 
items  had  been  charged  to  Cole,  the  balance 
of  ^4241.36  found  in  his  favor  would  have 
been  extlngoi^ed,  that  the  terms  of  the 
original  contract  and  of  the  trust  agreement 
thus  would  have  been  satisfied  by  Armitage, 
and  he  would  have  become  entitled  to  cou< 
veyance  from  the  Trust  Company  of  the. 
property  remaining  in  its  hands.  One  of 
these  items  is  the  sum  of  $4,263.67,  paid 
long  after  February  1,  1907,  on  the  order  of 
Cole  alone,  to  the  Stutzer  Cement  &  Grading 
Company  for  street  work  on  the  tract  Not 
only  was  the  amount  paid  after  the  day  nam- 
ed, but  the  contract  with  the  grading  com- 
pany, entered  into  with  it  by  Cole,  under 
which  the  payment  was  made,  was  not  ex- 
ecuted until  about  two  months  after  that 
date.  It  will  be  remembered  that,  under  the 
trust  agreement,  street  work  in  the  tract  was 
to  be  done  upon  the  determination  of  Armi- 
tage alone. 

The  respondent  meets  the  claim  of  appel- 
lants with  the  assertion  that  the  election  of 
Armitage  to  have  streets  improved  and  his 
consent  to  the  payment  of  bills  for  such  im- 
provement was  not  necessary  after  February 
1,  1907,  as  the  trust  had  then  terminated; 
but  that  is  begging  the  very  question  In- 
volved in  the  contention  of  appellants.  The 
Trust  Company  had  on  hand  the  money  paid 
to  the  grading  company  for  the  street  work 
as  avails  from  contracts  of  sale  upon  deals 
made  by  Armitage  before  that  date.  The 
amount  was  apifllcable  to  the  fund  to  be  paid 
to  Cole,  namely,  the  ^19,948.30,  plus  the  oth- 
er Items  to  whldi  he  was  entitled  under  the 
trust;  and,  leaving  aside  the  question  as  to 
what  extent  it  was  made  up  of  accumula- 
tions of  interest— as  all  interest  belonged  to 
Cole  under  the  airangement — it  would  have 
more  tlian  met  the  item  of  $4,241.36  found 
by  the  trial  court  to  be  due  Cole.  Under 
such  a  state  of  affairs.  Cole  had  lost  all  in- 
terest^ in  the  property,  and  had  no  power  to 
contract  for  or  to  pay  bills  toward  the  im- 
provement of  streets  within  it. 

Appellants  also  object  to  an  item  of  |2,- 
662JS1  paid  out  by  the  trustee  in  1909  to  sat- 
isfy liens  arising  under  the  Vrooman  Act 
for  public  street  work  done  in  the  tract.  The 
respondent  claims  that  it  was  made  the  duty 
of  the  trustee  to  pay  off  such  liens,  but  that 
suggestion  does  not  meet  the  question.  As 
we  have  just  said  about  the  other  item  to 
which  objection  is  made,  the  trustee  had  this 
(:um  of  $2,662.61  on  hand  as  a  result  of  sales 
made  by  Armitage.  What  might  become  of 
it  years  after  February  1,  1907,  no  matter 
when  it  may  have  been  collected,  is  a  matter 
of  ne  moment  In  tlie  settlement  of  the  ques- 


tion now  confronting  us,  as,  considering  what 
we  have  said  and  what  the  trial  court  found 
concerning  the  provision  that  time  was  of 
the  essence  of  the  transactions  between  the 
parties.  Cole  bad  no  right  in  the  property 
after  February  1,  1907,  provided  Armitage 
had  made  enough  sales  to  net  him  the 
amount  to  be  paid  him. 

Of  the  two  items  of  $4,263.67  and  $2fi«2Jil, 
or,  in  aU,  $6,826.08,  it  is  impossible  for  us  to 
determine  how  much  was  Interest  which  be- 
longed to  Cole  as  we  are  not  furnished  with 
the  dates  of  the  various  contracts  of  sale  and 
of  the  payments  made  upon  them;  but  the 
rate  of  interest  is  fixed  in  the  original  con- 
tract which  might  be  charged  in  such  con- 
tracts of  sale,  and  we  can  determine  approxi- 
mately the  time  the  contracts  might  run. 
From  these  data  we  are  compelled  to  con- 
clude that  so  much  of  the  amount  lost  men- 
tioned could  not  be  interest  as  would  prevent 
the  remainder  from  more  than  meeting  the 
balance  of  $4,241.36  found  by  the  trial  court 
to  be  due  Cole,  especially  as  it  api)ears  from 
the  findings  that  $2,135.50  of  that  sum  was 
credited  to  him  on  account  of  taxes,  accru- 
ing in  years  after  1907,  and  paid  or  to  be 
paid  by  him.  This  sum  of  $2,135.50  Is,  then, 
in  the  same  category  with  the  amount  above 
mentioned  as  having  been  paid  to  satisfy 
Vrooman  Act  Hens.  The  sum  of  $4,241.36  Is 
therefore  subject  to  a  deduction  of  $2,135.50, 
leaving  only  $2,105.36  to  be  covered  by  so 
much  of  the  $6,826.08  as  was  not  Interest 
belonging  to  Cole. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded. 

We  concur:    CONBISY,  P.  J.;    JAMBS,  3. 


(101  Kan.  298) 
BROWN  V.  WALKER  et  al.    (No.  20862.) 
(Supreme  Court  of  Kansas.    July  7,  1917.) 
On  petition  for  rehearing.    Petition  denied, 
and  former  cqpinlon  affirmed. 
See  164  Fac.  1092. 

BCRCH,  3.  In  a  petition  for  a  rehearing 
the  plaintiff  complains  because  recovery  was 
allowed  for  certain  material  which  went  into 
the  basement  of  the  building,  and  cites  testi- 
mony showing  that  material  for  which  recov- 
ery was  allowed  did  go  into  the  basement 
of  the  building. 

In  the  brief  for  the  lien  daimants  the  state- 
ment was  made  that  all  tlie  liens  claimed 
were  for  material  which  became  a  part  o£ 
the  building  and  could  not  be  removed  and 
constituted  a  permanent  Improvement  of  the 
property.  The  statement  was  not  denied  by 
any  r^ly  brief.  At  the  oral  argument  coun- 
sel for  the  property  owners  was  interrogated 
concerning  the  correctness  of  the  statement, 
did  not  categorically  deny  its  truth,  and  fail- 
ed to  point  out  any  items  of  material  for 
which  lier-g  were  claimed  which  were  remov- 
able or  did  not  constitute  a  permanent  im- 
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provement  of  the  property.  Counsel  does  not 
point  out  any  sndi  Items  In  tbe  petitloa  for 
a  rehearing. 

The  classification  made  In  the  opinion  of 
tUs  court  was  intended  to  be  representative 
of  the  two  classes  of  claims.  The  lease  gave 
authority  to  place  bathtubs  on  the  second 
floor.  They  were  removable  as  personal 
property  of  the  tenant,  the  same  as  the  bath- 
tubs in  the  basement.  The  lease,  however, 
gave  authority  to  make  general  changes,  Im- 
provemrats,  and  betterments,  all  of  which 
went  into  the  building  itself,  and  not  Into  re- 
movable articles  of  personal  property.  Ma- 
terial for  these  Improvements  constituted 
lienable  items,  whether  the  Improvements 
were  in  the  bas«nent  or  elsewhere. 

Nothing  else  in  the  petition  for  a  rehearing 
requires  comment,  and  It  Is  denied.  All  the 
Justices  concurring. 


HALIAM  et  aL  V.  BAILET.    (No.  6754.) 
(Supreme  Court  of  Oklahoma.    July  31,  1917.) 

(SyUaiiu  ly  the  Court.) 

1.  BviDBNCK  <S=»  182  — Lost  Documbntb— Pa- 
rol Evidence. 

Before  oral  testimony  is  admissible  as  to 
contents  of  lost  written  instruments,  which,  with 
reasonable  diligence,  cannot  be  produced,  it  is 
necessary  to  prove  by  competent  evidence  that 
such  instruments  were  actually  executed  nnd 
delivered  by  the  person  or  persons  sought  to  be 
bound  thereby. 

2.  Prircipai.  and  Aoknt  «=s>103(10),  162— 
AUTHOBUT  or  Aobrt— Liabiutt  of  Tuird 
Person. 

Authority  in  an  agent  to  deliver  a  deed 
to  real  property  and  receive  the  considemtion 
therefor  does  not  warrant  the  agent  to  contract 
for  such  con^deration  to  be  conveyed  sto  liim 
in  bis  own  name,  nor  to  treat  the  money  or 
property  received  or  to  be  received  as  his  own. 
If  the  grantee  in  such  deed  assists  such  SRent  to 
take  the  consideration  in  his  own  name,  or  to 
handle  or  treat  such  consideration  as  his  own, 
the  grantee  is  a  party  to  fraud  on  the  grantor, 
and  cannot  escape  the  consequences  of  his  con- 
duct on  the  theory  that  the  grantor  is  bound  by 
the  acts  of  his  agent. 

3.  Fbaub  «=»29  —  Pmnoipai.  and  Aqent— 

BlOHT  or  PlHNCIPAI.. 

Fraud  upon  an  agent  in  matters  connected 
with  the  subject  of  the  agency  is  fraud  on  the 
principal,  and  if  such  fraud  is  actionable^  the 
principal  has  the  same  rlirht  of  action  HKainst 
the  defraudfrr  that  he  would  have  if  the  trans- 
actions were  had  personally  with  the  principaL 

4.  (ToRFORATioNS  4=9435— BiAL  EsTATB— Ac- 
quisition. 

A  corporation  can  only  acquire  real  estate 
in  the  collection  of  debts  owing  to  it,  and  such 
as  is  necessary  in  conducting  its  business.  A 
contract  with  a  distillery  corporntion,  whereby 
such  corporation  agrees  to  transfer  all  of  its 
property  or  all  of  its  capital  stock  for  lands  to 
be  conveyed  to  a  trustee  for  the  use  and  benefit 
of  the  corporation,  cannot  be  enforced  against 
the  corporation,  and  is  therefore  not  binding  on 
dther  party  to  the  contract.  In  a  proper  action, 
deeds  to  land  executed  in  pursuance  of  such 
contract  may  be  canceled  at  any  time  before  the 
corporation  execntes  its  part  of  the  contract. 


6.  Escrows  «=9l4(l)--DELrvxBT  or  Deed— 
Canceixatton  of  uecobd. 
When  a  deed  to  land  is  placed  in  escrow  oo 
condition  that  the  same  shall  be  delivered  only 
on  the  forthcoming  of  the  considpration  agreed 
upon  for  such  land,  and  the  deed  is  placed  of 
record  without  the  cons<»nt  of  the  grsiitor  in  the 
deed,  and  before  the  fulfillment  of  the  condition 
of  the  escrow,  no  title  to  the  land  passes  there- 
by; and  in  a  proper  action  brought  by  the 
grantor  the  deed  and  the  record  thereof  may  be 
canceled. 

6.  Cancelultion  of  Instbuvents  <8=s23— -Ac- 
tions—Defenbes. 
Where  the  facts  warrant  the  rescission  of 
a  contract  for  the  sale  or  exchange  of  property 
on  the  ground  of  fraud,  the  defendants,  in  an 
action  brought  for  cancellation  of  deed  made  in 

Fursuance  of  such  contract,  cannot  urge  snecess- 
uUy  as  a  defense  that  the  plaintiff,  as  a  condi- 
tion precedent  to  obtain  the  relief  sought,  has 
not  placed  the  defendants  in  statu  quo  by  re- 
moving incumbrances  against  the  defendants' 
property,  the  title  to  which  has  never  passed  to 
the  plaintiff,  when  such  incumbrances  were  ef- 
fected with  the  advice  and  consent  of  the  de- 
fendants as  a  part  of  a  system  of  fraud  practiced 
by  the  defendants  upon  the  plaintiff. 

Commissioners'  Ojjinion,  Division  No.  L 
Elrror  from  DUtrict  Court,  Nowata  County: 
T.  L.  Brown,  Judge. 

Action  by  Rose  B.  Bailey  against  Alfred 
Hallam  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Sears  ft  Snyder,  of  Sioux  City,  Iowa,  and 
Glass  &  Weaver,  of  Nowata,  for  plalntifCs 
In  error.  J.  C.  Denton,  of  Muskogee,  for  de- 
fendant in  error. 

STEWART,  0.  The  defendants  appeal 
from  a  Judgment  of  the  district  court  of 
Nowata  county,  canceling  deed  to  certain 
lands  made  by  the  plaintitf  to  the  defendant 
Alfred  Hallam  as  trustee  for  the  defendant 
Crystal  Lake  Distillery  Company,  a  corpora- 
tioD.  The  evidence  In  this  case  shows  that 
the  Crystal  Lake  Distillery  Company  is  a 
corporation,  doing  business  at  Sioux  CSlty. 
Neb.;  that  Alfred  Hallam  is  president  of 
such  corporation,  and  the  defendant  D.  L, 
Falrbank  Is'  one  of  the  active  directors;  that 
this  corporation  owns  a  distllleiy  plant  In 
Sioux  City;  that  there  Is  another  corporation 
at  Sioux  City  called  Crystal  Lake  DistUlery, 
Incorporated,  having  some  of  the  same  stock- 
holders as  the  corporation  flr&t  named;  the 
said  Fairbank  being  a  stockholder  in  each  of 
the  corporations.  The  defendants  claim  that 
the  Crystal  Lake  Distillery  Company  Is  the 
"owning  corporation,"  and  that  the  Crystal 
Lake  Distillery,  Inconiorated,  is  the  "oper- 
ating corporation."  Charles  J.  Ray  was  sec- 
retary of  one  of  the  corporations,  and  from 
the  evidence,  active  In  the  affairs  of  both. 
F.  D.  Bailey  Is  husband  of  the  plalntUT,  and 
merely  a  nominal  defendant  In  the  case. 
While  the  testimony  is  In  conflict  as  to  the 
status  of  the  defendant  Charles  Watson,  we 
think  the  weight  of  the  evidence  shows  that 
he  was  In  collusion  with,  and  was  acting  as 


sFor  oUker  cases  itt  same  topic  ana  KE7-NU11BER  in  all  Ker-Numbered  DigesU  and  IndezM 


Digitized  by  VjOOQIC 


OkL) 


HALLAM  y.  BAILKT 


876 


the  agent  of,  Hallam,  Ray,  Falrbank,  and  the 
two  corporations  named,  as  to  the  matters 
iUTOlTed  In  this  action.  There  are  five  com- 
panion cases  pending  here  on  appeal.  Includ- 
ing the  In&tant  case,  Inrolvlng  the  same 
transaction  and  practically  the  same  facts; 
the  other  cases  being  No.  6751,  Alfred  Hallam 
et  aL  T.  WUUe  Glaggett,  167  Pac.  215 ;  No.  6752, 
Alfred  HaUam  et  al.  t.  Ruth  Claggett,  166 
Pac.  880;  No.  6753,  Alfred  Hallam  et  al.  y. 
Tessle  M.  Claggett,  168  Pac.  879;  No.  6755, 
Alfred  Hallam  et  al.  r.  Jane  Claggett,  166 
Pac.  870.  It  ai^ears  that  Rose  E.  Bailey, 
Willie  Claggett,  Ruth  Claggett,  Tessle  M. 
Claggett,  and  Jane  CSaggett  are  Ignorant 
negroes,  each  related  to  the  others,  either  by 
consanguinity  or  affinity.  F,  D.  Bailey  is 
a  negro  and  the  husband  of  the  plaintiff. 
Rose  R  Bailey.  Charles  C.  Claggett  is  a 
negro  and  the  hu&band  of  Ruth  Claggett,  the 
father  of  Tessle  M.  Claggett,  the  stepson  of 
Jane  Claggett,  the  half-brother  of  Rose  B. 
BaUey,  and  "stcpuncle"  of  Willie  Clagpett. 
All  of  the  negroes  named  except  F.  D.  Bailey 
and  Charles  C.  Claggett  are  Cherokee  freed- 
men  haying  alienable  lands  in  Nowata  connty, ' 
npon  which  numerous  oU  wells  are  in  opera- 
tion. There  are  also  minor  children  belong- 
ing to  the  Claggett  family  who  hold  valuable 
tracts  of  land,  the  total  acreage  belonging  to 
both  adults  and  minors  being  about  C90  acres, 
the  acreage  belonging  to  the  adults  being 
about  400  acres. ' 

In  July,  1912,  C3iarles  Watson,  smooth  and 
plausible,  appeared  In  Nowata  county,  claim- 
ing to  represent  wealthy  investors  in  the 
North,  and  made  it  convenient  to  meet 
Charles  C.  Oaggett,  who,  it  seems,  in  a  gen- 
eral way,  was  leader  of  the  dusky  dan  Clag- 
gett. Watson  informed  Claggett  that  he 
could  get  $135  per  acre  for  all  of  the  land, 
and  they  arranged  to  meet  in  Coffeyville, 
Kan.,  for  the  purpose  of  going  North  to  meet 
prospective  purchasers;  Watson  agreeing  to 
pay  all  of  the  expenses.  Arriving  at  Coffey- 
ville, Watson  made  a  pretext  that  &ome  per- 
son at  Lanapah,  near  CoETeyvllle,  owed  him 
$1,800,  which  he  desired  to  collect.  Hiring  a 
livery  rig,  the  two  then  went  to  Lanapah,  but, 
of  course,  did  not  find  the  debtor.  Watson 
pleaded  temporary  flnancl.il  embarrassment; 
he  showed  Claggett  what  appeared  to  be  a 
deed  to  770  acres  of  land  in  Missouri,  and 
asked  the  negro  to  advance  him  some  monej- 
and  hold  the  deed.  Claggett  furnished  Wat- 
son $350,  and  they  started  for  Redfield,  S. 
D.,  where  Watson  said  he  had  two  old  maid 
sisters  who  were  very  wealthy,  and  with 
whom  they  might  make  a  deal.  The  negro 
liad  little  experience  in  traveling.  After 
traveling  all  night,  they  awoke  in  Sioux  City. 
Watson  said  that  he  knew  people  there  with 
all  kinds  of  money  anxious  for  Oklahoma 
land;  that  they  would  get  off  there,  and  if 
they  did  not  find  some  one,  they  would  go 
to  Dakota.    He  took  the  negro  to  breakfast 


and  to  the  Vendome  Hotel,  afterwards  in- 
troducing liim  to  the  defendants  Hallam  and 
Falrbank.  Claggett  was  shown  the  distillery 
plant  and  told  of  great  profits  in  the  dis- 
tillery business.  It  was  represented  to  him 
that  persona  were  coming  from  Peoria  and 
Cincinnati  to  offer  $85,000  for  the  plant,  but 
that  Hallam  asked  $100,000,  and  that  the 
plant  was  worth  It.  Watson  acted  as  a  go- 
between,  carrying  word  back  and  forth  from 
Hallam  to  the  negro.  Falrbank  told  how 
they  fed  cattle  from  the  slop  at  the  distillery, 
and  how  much  money  was  made  in  that  way. 
The  negro  was  cajoled  and  flattered,  being 
taken  around  and  introduced  to  bankers  and 
prominent  business  men  of  the  little  city  and 
otherwise  treated  as  an  honored  and  distin- 
guished guest  He  was  told  at  the  bank 
where  Hallam  did  business'  that  there  was 
preferred  stock  of  the  distillery  to  the  amount 
of  $40,000,  good  at  any  bank  dollar  for 
dollar;  that  the  common  stock,  amounting  to 
$60,000,  bad  a  borrowing  value  of  from  40  to 
60  per  cent.  The  negro  told  Hallam  that 
some  of  those  who  owned  the  land  would  re- 
quire a  cash  payment  of  $75  and  some  $100 
per  acre;  that  it  would  take  $73,000  to  obtain 
the  land.  It  was  agreed  that  the  money 
would  be  obtained  for  him,  and  he  was  told 
to  get  the  adnlt  deeds  and  the  money  would 
be  ready.  Claggett  wired  his  brother-in-law 
Fred  D.  Bailey  to  come  and  look  over  the 
proposition.  Bailey  came  and  was  treated 
with  all  the  consideration  and  respect  shown 
Claggett.  It  was  represented  by  Hallam  and 
Watson  that  they  would  get  $30,000  in  Sioux 
City  and  the  balance  of  the  $73,000  at  Omaha; 
that  some  people  at  Peoria  were  going  to  give 
$95,000  for  the  plant,  and  would  be  in  Sioux 
City  in  a  short  time.  It  was  agreed  that 
Watson,  Hallam,  Falrbank  and  the  negroes 
would  go  back  to  Nowata  to  look  over  the 
land. 

In  the  meantime,  a  purported  contract  was 
drawn  up  between  the  Crystal  Lake  Distill- 
ery Company  on  one  hand  and  Charles  O. 
Claggett  on  the  other,  by  the  terms  of  which 
Claggett  was  to  be  paid  $138,000  for  the  land, 
he  agreeing  to  accept  $100,000  of  the  capital 
stock  of  the  Crystal  Lake  Distillery  Company 
at  par  as  part  payment,  the  remaining  $38,- 
000  to  be  paid  by  the  Crystal  Lake  Distillery 
Company  out  of  oil  royalties  which  were 
being  collected  from  leases  on  the  land  to  be 
conveyed.  Watson,  claiming  that  he  had 
been  robbed,  asked  Claggett  to  furnish  the 
expenses  of  the  trip  for  the  party  back  to 
Nowata,  saying  that  he  was  getting  a  com- 
mission out  of  Hallam  and  the  Distillery 
Company,  and  that  he  would  repay  the  mon- 
ey. (Raggett  agreed,  and  Falrbank,  Hallam, 
Watson,  Claggett,  and  Bailey  proceeded 
Southward  at  the  negro's  expense.  Arriving 
in  Nowata  county,  these  white  gentlemen 
spent  some  time  inspecting  the  land  and  be- 
ing entertained  in  the  negro's  home. 
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On  one  occasion,  when  tbey  bad  accepted 
Clagg«tt'8  hospitality  for  supper  and  lodg- 
ing, Hallam  surreptitiously  'departed  before 
breakfast.  Tbe  boat  did  not  uaderstand  this 
breach  of  the  amenities,  but  was  told  by 
Watson  that  Hallam  was  a  funny  old  fellow, 
and  was  about  to  back  out,  and  that  It  would 
be  necessary  to  get  Dave  (meaning  Fairbank) 
to  talk  to  him,  and  that  they  would  hare  to 
give  Fairbank  $1,000  to  make  the  deal.  Tbe 
negro  refused,  but  Watson  said  that  he  would 
make  good  the  thousand  dollars  out  of  bis 
commission'of  $2,500  to  be  paid  by  the  dis- 
tillery company.  Claggett  finally  consented, 
and  the  money,  as  we  will  show,  was  paid 
later.  Fairbank  In  his  testimony  admits 
that  he  gave  Watson  half  of  this  money.  Aft- 
er considerable  further  negotiations  Hallam 
drew  up  a  new  contract  between  the  Crystal 
Lake  Distillery  Company  and  Claggett,  by 
the  terms  of  which  Claggett  waived  the  $38,- 
000  dlfterence  at  first  agreed  to  be  paid  by 
tbe  distillery  company  and  agreed  upon  an 
even  exchange.  This  contract  was  signed  by 
Claggett,  and  also  by  HaUam  as  president  of 
the  corporation.  It  was  still  understood  that 
Hallam  and  Watson  were  to  raise  the  $73,000 
on  tbe  plant  to  be  paid  to  tbe  owners  of  the 
lan'd.  Watson,  Hallam,  and  Fairbank  re- 
turned to  Sioux  City.  On  arriving  there 
Watson  sent  a  telegram  to  Claggett,  saying 
that  he  bad  tbe  first  $30,000  ready.  Bailey 
again  went  to  Sioux  City,  and,  finding  that 
the  money  was  not  forthcoming,  returned 
borne.  They  received  a  letter  from  Hallam 
asking  why  they  bad  left  so  soon  and  Invit- 
ing them  to  come  back.  Watson  sent  another 
telegram,  advising  Claggett  to  have  deeds 
recorded,  that  part  of  tbe  fun'ds  were  on 
hand,  and  that  tbe  balance  was  at  Omaba. 
The  negipes  returned  to  Sioux  City,  and  de- 
manded tbe  money  before  tbe  deeds  should  be 
recorded. 

Several  modifications  of  tbe  contract  be- 
tween fbe  Crystal  Lake  Distillery  Company 
and  Claggett  were  written  out  by  Hallam  and 
signed  by  Claggett  from  time  to  time,  one  of 
which  was  to  the  effect  that  tbe  Crystal  Lake 
Distillery  Company  would  convey  tbe  prop- 
erty of  the  corporation  to  Claggett  Instead  of 
having  the  capital  stock  transferred  to  him. 
Claggett  and  Bailey  kept  demanding  the  mon- 
ey agreed  upon,  and  at  the  suggestion  of 
Hallam,  Wat6on,  and  others  It  was  agreed 
that  tbe  capital  stock  should  be  put  up  with 
Hallam's  banker  who.  It  was  safd,  would  ad- 
vance $30,000,  sufficient  to  pay  for  tbe  land 
of  the  adults.  The  negroes  were  advised 
that,  when  the  deeds  to  the  land  of  the  mi- 
nors were  delivered,  all  of  the  stock  would  be 
turned  over,  and  the  remainder  of  the  money 
famished.  On  the  faith  of  this  arrangement 
Claggett  was  Induced  by  Hallam  and  Watson 
to  send  a  telegram,  asking  the  law  firm  of 
Glass  &  Weaver,  with  whom  the  adult  deeds 
bad  been  left  in  escrow,  advising  that  such 
deeds  be  placed  of  record.    Tbe  deeds  were 


placed  of  record,  an'd  tbe  reglsto'  of  deeds 
of  Nowata  county  wired  such  information  tb 
Hallam.  Claggett  then  went  to  tbe  bank, 
thinking  that  he  would  receive  tbe  $30,000, 
but  was  informed  that  the  money  would  not 
be  paid  until  all  of  the  deeds  were  delivered. 
In  the  meantime  Watson  and  Hallam  had  in- 
duce'd  Bailey  and  Claggett  to  purchase  office 
furniture  belonging  to  Hallam  to  the  extent 
of  several  hundred  dollars  by  leading  them 
to  believe  that  a  vast  land  business  could  be 
worked  up  between  Northern  buyers  and  own- 
ers of  Oklahoma  land.  Watson  and  tbe  ne- 
groes formed  a  partnership  in  tbe  real  estate 
business,  Watson  tickling  the  vanity  of  the 
sons  of  Ham  by  causing  spectacular  letter 
heads  to  be  printed,  giving  in  bold  type  the 
personnel  of  the  partnership.  Abont  this 
time,  Fairbank  began  to  demand  the  $1,000 
wbicb  bad  been  promised  blm  to  induce  bis 
associates  to  make  the  deal.  He  threatened 
to  garnishee  tbe  stock  which  had  been  placed 
in  the  bank.  Claggett's  funds  bad  become 
exhausted,  and  he  told  Watson  that  be  bad 
no  money.    Watson  said : 

"We  will  have  to  have  some  money  so  we  can 
pay  Fairbank.  They  will  have  to  let  me  have 
that  out  of  my  commisaion;  they  have  not  paid 
me  yet." 

The  next  day.  In  the  presence  of  Claggett, 
Watson  asked  Hallam  about  bis  commission. 
Hallam  said  he  would  not  pay  it  until  the 
deal  was  closed.  Watson,  then  took  Clag- 
gett to  one  Clark,  who,  in  our  opinion,  from 
all  tbe  circumstances  In  evidence,  wia  In 
ooUnsion  with  tbe  others  to  defraud  tbe  ne- 
groes. Th^  proposed  to  borrow  $1,500  from 
Clark,  which  dark  agreed  to  lea6.  Clark 
charged  10  per  cent,  interest,  and  also  de- 
ducted $150  for  oommlssion,  as  he  called  it 
The  capital  sto<^  which  bad  been  placed  in 
tbe  bank  vnis  d^vered  to  dark  as  collater- 
al, and  daggett  executed  a  note  for  $1,SOO> 
drawing  10  per  cent  Interest,  receiving  $!.• 
360  for  tbe  note.  About  this  time  HaUam 
and  Fairbank  deceived  Claggett  into  blov- 
ing that  it  was  bis  duty  to  pay  to  them  about 
$200  that  had  been  paid  by  the  Crystal  Lake 
Distillery,  insurance  on  its  prooerty,  and  the 
same  was  paid  by  daggett  Oot  of  $1,350 
received  from  Clark  the  negro  paid  Pair* 
bank  $900,  having  previously  paid  blm  $100. 
Tbe  balance  was  used  in  payment  of  board 
bills  for  himself  and  others.  Claggett  was 
then  told  be  would  have  to  go  back  home  and 
secure  the  minor  deeds  before  he  could  get 
the  $30,000.  He  offered  to  furnish  a  bond 
for  title,  and  It  was  agreed  that  if  he  would 
furnish  a  good  bond  for  $25,000  for  the  ful- 
fillment of  his  contract  tbe  $30,000  and 
the  balance  of  the  money  would  be  forth- 
coming. He  then  executed  a  bond  as  re- 
quired, with  sureties  which  are  admitted 
to  be  first  class,  and  tbe  bond  was  approved 
by  Hallam  and  associates.  When  be  returned 
to  Sioux  d^  with  the  bond,  he  was  told 
that,  on  account  of  tbe  presidential  election, 
money  was  "tight,"  and  that  the  bank  ooul^ 
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not  furnish  tbe  money,  dark  again  appears 
on  tbe  scene,  and  a  pretended  deal  Is  worked 
up  with  Clark,  by  which  Clark  agrees  to 
procure  a  loan  of  $15,000  for  which  Clark 
is  to  bare  $1,500  commission.  Clark  after- 
wards claimed  that  he  had  procured  the 
loan,  but  In  the  course  of  further  negotia- 
tions Claggett  was  told  that  the  proposed 
lender  was  not  willing  to  advance  the  money 
until  the  title  of  the  land  was  settled. 

It  will  be  borne  in  mind  that  at  no  time 
up  to  the  trial  of  the  case  was  any  of  the 
capital  stock  In  the  oorporation  transferred 
to  Claggett  or  to  any  one  else  and  no  deed 
to  the  property  of  the  corporation  was  made 
and  delivered.  No  change  was  made  In 
the  personnel  of  the  stockholders  or  of  the 
directors.  Throagb  all  stages  of  the  negotia- 
tions Hallam  remained  president.  The  evi- 
dence further  shows  that  Watson  and  his 
confederates  suggested  to  Claggett  that  the 
Crystal  Lake  Distillery  Company,  Incor- 
porated, the  "operating  corporation,"  would 
not  be  able  to  continue  In  business,  owing 
to  temporary  financial  embarrassment,  unless 
the  corporation  was  assisted  In  a  pecuniary 
way.  It  was  then  suggested  that  the  Crystal 
Lake  Distillery  Company  execute  two  notes, 
one  for  $10,000  and  one  for  $20,000,  to  the 
Crystal  Lake  Distillery  Company,  Incorpo- 
rated, and  that  the  Ciystal  Lake  Distillery 
Company,  Incorporated,  Indorse  the  notes  to 
the  bank,  the  proceeds  of  the  $10,000  note 
to  be  paid  to  Claggett,  the  remaining  $20,- 
000  to  be  used  by  the  "operating  corporation" 
for  which  the  Crystal  Lake  Distillery  Com- 
pany, Incorporated,  was  to  execute  its  non- 
negotiable  note  to  Claggett  for  $20,000. 
Oroping  in  darkness  and  trying  to  find  the 
light,  hoping  against  hope,  Claggett  and  Bailey 
agreed  to  this  proposition,  and  the  notes  were 
made  and  secured  by  a  mortgage  on  the  prop- 
erty of  the  Crystal  Lake  Distillery  Con^mny, 
said  notes  and  mortgage  being  executed  by 
Hallam  as  president  and  attested  by  the 
secretary  of  the  corporation.  The  $10,000 
note  was  offered  to  the  bank  to  be  cashed. 
Before  purchasing  the  same  the  bank,  whose 
officers,  it  appears,  were  also  In  collusion 
with  the  arch-con^lrators,  required  that 
Claggett  sign  his  individual  obligation  for 
the  amount,  and  that  the  $50,000  stock  which 
was  held  by  Clark  to  secure  the  $1,500  note 
be  furnished  as  collateral.  '  Clark  was  in- 
terviewed, and  refused  to  surrender  the 
stock  unless  Claggett  would  not  only  pay  the 
note  of  $1,500  and  Interest,  but  also  pay  a 
commission  of  $1,500  on  the  proposed  loan 
of  $15,000  which  Clark  had  failed  to  per- 
fect In  order  to  get  possession  of  the  $50,- 
000  stock  whi<di  the  bank  pretended  to  de- 
mand as  collateral,  Claggett  submitted,  and 
the  stock  was  delivered  to  the  bank.  Clark 
received  $3,010  and  Claggett  $6,890  of  the 
proceeds  of  the  $10,000  loan. 

In  the  meantime  Falrbank,  who,  the  testl- 
fooay  shows,  was  an  experienced  cattle  feed- 


er, bad  purchased  a  number  of  cattle  and  fed 
them  for  market,  using  the  slop  from  the 
distillery  and  other  feed  as  was  required.  He 
tried  to  get  Claggett  and  Bailey  to  take  over 
the  cattle,  but  they  refused.  Falrbank,  how- 
ever,, claimed  after  selling  the  cattle,  that  he 
had  sustained  a  loss  of  $1,000,  and  that,  un- 
der contract  with  Watson,  the  negroes  were 
responsible  for  this  loss.  The  negroes  re- 
fused to  pay  the  amount.  The  deed  to  the 
minor's  land  having  now  been  obtained  by 
probate  proceedings  and  placed  in  a  bank 
at  Nowata  to  be  delivered  in  paymait  of 
the  consideration,  by  some  arrangement,  not 
clearly  shown  by  the  evidence.  It  was  thought 
the  deeds  could  be  obtained  by  raising  about 
$5,000.  Again  recourse  was  had  to  the  "opet- 
atlng  corporation,"  and  to  Hallam's  accom- 
modating banker.  Hallam  had  told  Clag- 
gett that  under  the  agreement  signed.  If 
the  minor  deeds  were  oot  obtained  he  (Hal- 
lam) would  hold  all  the  adult  land,  and 
would  also  collect  the  $25,000  bond.  The 
unfortunate  victim  was  In  desperate  straits, 
and,  .being  at  the  mercy  of  his  persecutors, 
was  ready  to  do  anything  that  offered  a 
slight  ray  of  hope.  It  was  proposed  that 
the  note  given  by  the  "(operating  corporation" 
to  Claggett  be  credited  with  $5,000,  and  that 
the  bank  be  asked  to  purchase  a  note  for 
such  sum  secured  by  the  capital  stock  held 
as  collateral,  by  the  personal  obligation  of 
Claggett,  and  by  the  mortgage  given  on  prop- 
erty of  Crystal  Lake  Distillery  Company. 
The  bank,  true  to  its  friend  Hallam  and  his 
coconspirators,  required  a  discount  of  $1,000 
for  cashing  the  $5,000  note,  and,  further, 
that  Claggett  settle  with  Falrbank  for  al- 
leged loss  in  feeding  the  cattle  as  conditions 
precedent  to  purchasing  the  $6,000  note. 
By  this  time  Claggett  was  thoroughly  mader 
the  hypnotic  spell;  he  executed  a  note  to 
Falrbank  for  the  pretended  loss  on  the 
cattle,  which  note  was  accepted,  and  yielded 
to  the  other  demands.  The  $4,000  received 
was  deposited  in  the  bank  at  Nowata,  to  be 
paid  ont  when  the  minor  deeds  were  deliv- 
ered. 

There  is  in  evidence  a  statement  of  the  as- 
sets and  liabilities  of  the  Crystal  Lake  Dis- 
tillery, Incorporated,  the  "operating  corpora- 
tion," which  shows  that  outside  of  $7,265 
credited  as  an  asset  under  the  head  of 
"brands,"  which,  we  understand,  means 
trade-marks  of  liquor,  the  liabilities  exceed 
the  assets  by  about  $2,000.  In  other  words, 
the  "operating  corporation"  was  hopelessly 
Insolvent,  and  its  obligations  were  worth- 
less. 

There  is  evidence  to  show  that,  of  the  $6,- 
990  received  by  Claggett,  as  much  as  $4,000 
was  used  by  Watson,  and  that  by  various 
turns  and  pretexts  on  the  part  of  Watson 
and  the  others,  not  only  the  amount  received 
from  the  note,  but  the  other  funds  of  Clag- 
gett, were  extracted  until  only  $30  remained 
with  which  the  deluded  and  despised  negrOk 
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sadder  bnt  wiser,  purchased  a  ticket  home, 
his  wisest  act  for  many  a  day.  The  plaintiff 
has  never  received  anything  for  her  land. 

The  evidence  ftirther  shows  that,  at  the 
time  the  negotiations  began,  plaintiff  and 
her  mother,  Jane  Claggett,  the  defendant 
In  error  in  cause  No.  6755,  before  mentioned, 
were  residing  at  New  Westminster,  British 
Columbia;  that  Fred  D.  Bailey,  husband  of 
the  plaintiff  wrote,  sending  deeds  to  be  ex- 
ecuted by  them  to  defendant  Hallam;  that 
the  deeds  were  forwarded  to  Bailey  with 
the  understanding  that  they  were  to  be 
delivered  to  Hallam  only  on  the  payment 
by  Hallam  of  the  sum  of  $75  per  acre 
tar  the  land  conveyed.  The  evidence 
shows  that  Charles  O.  Claggett  and  Fred  D. 
Bailey  were  paid  a  small  sum  as  rent  for  the 
distillery  property,  which  was  disbursed  un- 
der the  supervision  of  Hallam,  and  that  the 
adult  landowners  were  victimized  Into  sign- 
ing orders  in  favor  of  Hallam  for  the  pay- 
ment of  royalties  on  oil  leases,  the  victims 
signing  such  orders  without  knowledge  of 
the  true  state  of  affairs,  and  that  Hallam 
collected  considerable  money  from  such 
source.  Deeds  from  Willie  Olaggett,  Tessle 
M.  Claggett,  and  Kath  Claggett  were  ob- 
tained by  Charles  C.  Claggett  under  the 
same  agreement,  Tessle  M.  Claggett  and 
Ruth  Claggett  to  receive  $100  per  acre 
and  Willie  Claggett  to  receive  $75  per 
acre.  All  the  deeds  were  placed  in  escrow 
with  Glass  &  Weaver,  attorneys  at  law  of 
Nowata,  to  be  delivered  and  recorded  upon 
the  payment  of  the  consideration.  Through 
no  fault  of  Olass  &  Weaver,  but  because  of 
fraud  perpetrated  by  Watson  and  Hallam 
In  causing  Claggett  to  send  the  telegram  to 
Glass  &  Weaver,  the  deeds  were  recorded. 
The  deeds  to  the  minor  lands  were  not  re- 
corded or  delivered,  and  in  the  cases  ap- 
pealed such  deeds  are  only  Incidentally  In- 
volved. 

The  plaintiff  Is  an  Ignorant  and  credulous 
negro  woman,  having  valuable  property 
rights  In  the  state  of  Oklahoma,  but  she  is 
entitled -to  every  consideration  in  the  courts 
of  her  country  accorded  to  the  highest  citi- 
zen of  the  land;  in  fact,  dtlzens  in  more 
exalted  position  have  less  need  of  help,  being 
better  able  to  protect  themselves.  If  there 
Is  anything  convincing  In  the  brief  of  the 
defendants  it  is  that,  despite  ingenious  ar- 
gument of  able  counsel,  the  necessary  state- 
ment of  facts  in  their  brief  shows  that  the 
defendants  have  been  guilty  of  one  of  the 
most  outrageous  frauds  known  to  the  Judicial 
annals  of  this  state.  Under  the  facts  proved. 
Instead  of  invoking  assistance  from  the  high- 
est dvll  Judicial  tribunal  of  the  state,  the 
conspirators  should  don  the  proper  uniform 
and  take  their  place>behind  prison  walls. 

[1-3]  Much  is  said  in  the  defendants'  brief 
concerning  the  agency  of  Charles  C.  Claggett 
for  these  benighted  victima  There  is  not 
a  syllable  of  testimony  in  the  record  to  show 


that  the  owners  of  the  land  ever  agreed  to 
accept  anything  bnt  a  cash  consideration ; 
nor  is  there  any  competent  testimony  to  show 
that  the  plaintiff  gave  Charles  C  Claggett 
power  of  attorney  to  deal  with  her  land  or 
to  take  any  property  either  in  his  or  her 
name  in  exchange  therefor;  nor  does  It  ap- 
pear that  Claggett  or  any  other  person  has 
ever  received  any  money  or  other  property 
for  the  land.  Hallam  testified  that  before 
he  entered  into  any  contract  with  Claggett. 
powers  of  attorney  were  exhibited  to  him 
by  Claggtt  from  each  of  the  owners  of  the 
land ;  that  such  powers  of  attorney  author- 
ized Claggett  to  dispose  of  the  lands  as  Clag- 
gett "saw  fit"  Falrbhnk  testified  that  the 
powers  of  attorney  authorized  Claggett  to 
"sell  or  trade  the  lands."  The  testimony  con- 
cerning the  powers  of  attorney  and  the  pur- 
ported terms  thereof  was  objected  to  by  the 
plaintiff,  and  exceptions  were  properly  saved. 
The  testimony  is  as  inadroissible  as  it  is  un- 
reasonable. Before  oral  testimony  as  to  the 
contents  of  such  intruments  was  admissible 
on  the  theory  that  defendants  could  not 
with  reasonable  diligence,  procure  the  writ- 
ten evidence,  it  was  further  necessary  to 
have  proved  that  such  instruments  were  duly 
executed  by  the  parties  to  be  bound  thereby. 
Tliere  was  no  such  testimony,  not  a  witness 
nor  any  evidence  to  prove  the  execution,  nor 
did  any  one  testify  as  to  familiarity  with  the 
handwriting  of  the  purported  signers  and 
state  that  the  signatures  were  in  their  hand- 
writing. There  is  no  competent  testimony 
that  Olaggett  or  Bailey  ever  had  powers  of 
attorney  as  to  the  matters  Involved.  If 
Charles  C.  Claggett  or  any  one  else  were  duly 
authorized  to  act  as  agent  of  the  plaintiff 
and  acted  within  the  scope  of  his  authority, 
his  acts  within  such  scope  would  bind  the 
principal ;  but  authority  on  the  part  of  an 
agent  to  deliver  deeds  for  money  or  othor 
property  does  not  authorize  the  agent  to  con- 
tract for  the  consideration  to  be  conve.yed  to 
him  in  his  own  name,  and  does  not  author- 
ize him  to  treat  any  consideration  received, 
or  to  be  received,  as  his  property.  If  the 
grantee  in  su<Ai  deeds  assisted  the  agent  to 
take  the  consideration  in  his  own  name,  or 
handle  and  treat  it  as  his  own,  or  connived 
at  such  a  course,  he  worked  a  fraud  on  the 
grantor,  and  cannot  escape  liability  on  the 
theory  that  the  principal  is  bound  by  the 
acts  of  such  agent  It  is  evident  that  the 
grantee  in  this  case  was  guUty  of  such  a 
fraud. 

We  may  also  observe  that.  If  in  negotiations 
with  such  agent,  a  fraud  is  perpetrated  on 
the  agent  as  to  the  matters  so  Intrusted  to 
the  agent,  the  same  would  be  a  fraud  on 
the  principal.  If  Claggett  had  the  power 
to  dl^>ose  of  the  land  as  he  "saw  fit,"  as 
claimed  by  Hallam,  the  representations  and 
conduct  of  the  defendants,  upon  which,  it 
appears,  Claggett  relied  is  of /so  fraudulent 
a  nature  that  Claggett  would  not  be  bound 
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by  tbe  contract  of  sale,  and  tbe  same  could 
be  avoided  either  by  bim  or  bis  alleged 
principal. 

[4]  One  preposition  seems  to  bave  been 
overlooked  In  the  briefs.  It  Is  admitted  by 
the  pleadings  that  while  tbe  land  Involved 
was  conveyed  to  Hallam,  yet  he  was  to  hold 
the  lejntl  title  In  trust  for  the  Crystal  Lake 
Distillery  Company.  The  contract  for  the 
exchange  of  properties  Is  between  Claggett 
and  the  corporation.  Under  the  laws  of 
this  state,  a  corporation  Is  prohibited  from 
purchasing  land  not  necessary  to  the  con- 
ducting of  Its  business,  except  that  land  may 
be  temporarily  acquired  In  collection  of 
debts.  In  the  absence  of  proof  to  the  con- 
trary, we  must  hold  that  the  law  of  Nebras- 
ka Is  the  same  as  ours.  The  contract  in  this 
case  made  by  the  coriwratlon  could  not 
be  enforced  as  against  the  corporation,  and 
when  a  contract  cannot  be  enforced  as  to 
one  of  the  parties,  it  may  be  avoided  by  the 
other.  Brown  et  al.  v.  Wilson  et  al.,  160 
Pac.  94,  L.  R.  A.  1917B,  1184.  But  the 
defendants  claim  that  the  contract  Is  ex- 
ecuted. It  certainly  cannot  be  said  to  be 
executed  on  the  part  of  the  corporation.  It 
Is  not  contended  that  either  the  capital  stock 
or  the  property  of  the  corporation  has  ever 
been  transferred  to  the  plaintlCF  or  to  any 
one  for  her.  If  such  transfer  were  attempt- 
ed, under  the  contract  b^ng  discussed,  any 
stockholder  conld  succeetsfully  oppose  the 
transfer  on  the  ground  mentioned.  For  such 
reason,  if  for  no  other,  the  deeds  should  be 
canceled,  but  there  are  other  reasons. 

[I,  •]  It  Is  well  settled  by  the  decisions  of 
this  court  that  when  the  possession  of  an  es- 
crow is  obtained  without  performance  of 
the  conditions  upon  which  a  delivery  to  the 
grantee  Is  to  be  made,  no  title  passes  by 
reason  of  such  delivery.  Wood  v.  French, 
89  Okl.  685,  136  Pac.  734 ;  Powers  t.  Rude, 
14  Okl.  381,  79  Pac.  89;  Hunter  Realty  Oo. 
T.  Spencer  et  al.,  21  Okl.  155,  95  Pac.  757, 
17  L.  R.  A.  (N.  S.)  622.  In  the  case  at  bar 
tbe  deed  was  placed  In  escrow,  and  no  de- 
livery was  to  be  made  of  the  same  until 
the  payment  of  the  consideration  of  $75  per 
acre.  It  appears  that  all  of  the  adult  deeds 
were  fraudulently  placed  of  record  and  In 
violation  of  the  terms  of  the  escrow  agree- 
ment Therefore  the  recording  of  the  deeds 
was  tneffectnal  to  convey  title,  and  tbe  plain- 
tiff is  entitled  to  have  the  same  canceled  of 
record. 

It  is  urged  by  the  defendants  that  as  a  conr 
ditlon  precedent  to  bringing  the  action,  it 
was  the  doty  of  the  plaintiff  to  place  the  de- 
fendant in  statu  quo.  It  does  not  appear  that 
the  plaintiff  has  received  anything,  either 
In  the  way  of  money  or  other  property,  from 
the  defendants,  and  there  is  nothing  to  re- 
store. As  to  any  incumbrance  against  the 
distillery  property  Incurred  In  the  transaction 
had  between  the  defendants  and  Claggett, 
we  find  that  the  evidence  shows  that  no  in- 


cambrance  has  been  placed  against  such  prop- 
erty except  on  the  advice  and  with  the  as- 
sistance of  the  defendants  in  this  case.  If, 
in  fact,  any  bona  fide  Incumbrance  exists, 
the  defendants,  being  parties  thereto,  are 
not  in  a  position  to  complain.  Nor  does  it 
appear  that  the  plaintiff  had  anything  to 
do  with  such  incumbrance.  From  the  cir- 
cumstances .in  evidence,  we  believe  the  de- 
fendants in  a  breath  could  brush  away  every 
apparent  Incumbrance,  but  whether  or  not 
we  are  correct  as  to  such  belief,  this  court 
will  not  hold  that  the  plaintiff  Is  responsible 
for  the  same. 

Finding  no  error  on  the  part  of  the  trial 
court,  and  that  the  Judgment  Is  supported  by 
the  weight  of  tbe  evidence,  the  Judgment  Is 
affirmed. 

PER  CURIAM.     Adopted  in  whole. 


HALLAM  et  al.  v.  CLAGGETT.    (No.  67B5.) 
(Supreme  Orart  of  Oklahoma.    July  31,  1917.) 

(Syllabui  III  the  Court.) 

AiTiKXARCE  or  Judgment— PBOPRtETT. 

The  same  as  in  No.  6754.  Alfred  Hallam  v. 
Rose  E).  Bailey,  166  Pac.  874. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Nowata  Cionnty; 
T.  L.  Brown,  Judge; 

Action  by  Jane  CUaggett  against  Alfred 
Hallam  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Sears  ft  Snydor,  of  Sioux  Olty,  Iowa,  and 
Glass  ft  Weaver,  of  Nowata,  for  plaintiffs  In 
error.  J.  0.  Denton,  of  Muskogee,  f<tf  de- 
fendant In  error. 

STEWART,  O.  The  facts  In  this  case  are 
substantially  tbe  same  as  In  No.  6754,  Alfred 
Hallam  et  aL  v.  Rose  E.  Bailey,  166  Pac.  874, 
In  which  case  tbe  Judgment  has  Just  t>eea 
affirmed  by  this  court.  For  the  reasons  as- 
signed in  the  opinion  rmdered  in  No.  6754 
the  Judgment  of  the  trial  court  in  this  case 
is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


HALLAM  et  al.  v.  CLAGGETT.    (No.  6753.) 
(Supreme  Court  of  Oklahoma.    July  81,  1917.) 

(ByllahuM  hy  the  Court) 

AmmiAKCB   OF   JUDOMKNT— PBOPantTT. 

Same  as  in  No.  6754,  Alfred  Hallam  et  aL  T. 
Rose  E.  Bailey,  166  Pac.  874. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Nowata  County, 
T.  L.  Brown,  Judge. 

Action  by  Tessle  M.  Claggett  against  Al- 
fred Hallam  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er^ 
ror.    Affirmed. 
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Sears  &  Snyder,  of  Slouz  City,  Iowa,  and 
Glass  &  Weaver,  of  Nowata,  for  plaintiff's 
In  error.  J.  G.  Denton,  of  Muskogee,  for  de- 
fendant In  error. 

STEWART,  C.  This  case  was  beibrd  and 
determined  In  the  trial  court  upon  the  same 
evidence  Introduced  in  No.  6754,  Alfred  Hal- 
lam  et  aL  T.  Rose  B.  Bailey,  166  Pac.  874, 
the  court  considering  in  each  case  the  evi- 
dence as  applicable  to  the  particular  case 
being  determined.  Opinion  has  been  render- 
ed by  this  court,  affirming  the  judgment  in 
No.  6754.  The  facts  are  substantially  the 
same;  and  for  the  reasons  assigned  in  the 
opinion  rendered  the  Judgment  of  the  trial 
court  in  this  case  is  affirmed. 

PER  CURIAM.    Adopted  In  wholes 


HALLAM  et  al.  v.  CIAGGETT.    (No.  6752.) 
(Supreme  Court  of  Oklahoma.    July  81,  1917.) 

(SyllaJius  iy  the  Court.) 

AnTSHARCE  OF  JUDOMENT— PbOPRIETT. 

The  same  as  in  No.  6754,  Alfred  Hallam  et 
al  V.  Rose  B.  Bailey,  166  Pac.  874. 

Commissioners'  Opinion,  Division  No.  1. 
Srror  from  District  Court,  Nowata '€V>nnty; 
T.  I*  Brown,  Judge. 

Action  by  Ruth  Claggett  against  Alfred 
Hallam  and  others.  There  was  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
finned. 

Sears  &  Snyder,  of  Sioux  Caty,  Iowa,  and 
Glass  &  Weaver,  of  Nowata,  for  plaintiffs  in 
error.  J.  O.  Denton,  of  Muskogee,  for  de- 
fteidant  in  error. 

STEWART,  O.  This  is  one  of  five  com- 
panion cases,  such  cases  b^g  No.  6761,  Al- 
fred Hallam  et  aL  v.  WUlle  Claggett,  167 
Pac.  215;  No.  6752,  Alfred  HaUam  et  aL  v. 
Rath  Claggett,  166  Pac.  880;  No.  6755,  Al- 
fred Hallam  et  al.  v.  Jane  (Raggett,  166  Pac. 
879.  mils  case  was  determined  In  the  lower 
court  on  the  same  testimony,  as  far  as  ap- 
plicable, introduced  in  the  case  of  Alfred 
Hallam  et  aL  v.  Rose  EL  Bailey,  supra,  in 
which  case  this  court  has  Just  rendered  an 
opinion,  affirming  the  Judgment  of  the  trial 
court  The  facts  are  substantially  the  same 
as  in  the  Rose  E.  Bailey  Case,  and  for  the 


reasons  therein  assigned  the  Judgment  of  the 
trial  court  in  this  case  is  affirmed. 

PER  CURIAM.    Adopted  in  whol& 

(M  Okl.  ni) 
BENTLE7  ft  OLMSTBAD  (X>.  T.  PECK  et  aL 
(No.  7077.) 

(Supreme  CV>nrt  of  Oklahoma.    July  31,  1917.) 

(Evllabui  hy  the  Court.) 
Justices  of  tehe  Peace  «=»86(11)— Attach- 

MEJW^ACTIORS— FoBTHCOiaSO    BOWB. 

In  an  action  to  recover  on  a  forthcoming 
bond  executed  pursuant  to  section  5371,  Ber. 
Laws  1910,  for  release  of  property  attacjhed  on 
an  order  of  a  justice  of  the  peace,  it  Is  necessary 
to  allege  in  the  petition  that  the  attached  prop- 
erty was  upon  the  execution  of  the  undertaking 
delivered  to  the  person  in  whose  possession  it 
was  found. 

Error  from  County  Court,  Ottawa  (Tounty; 
Vern  E.  Thompson,  Judge. 

Action  by  Bentley  &  Olmstead  Company,  a 
corporation,  against  J.  A.  Peck,  and  others. 
There  was  a  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

John  J.  Hubbard,  of  Afton,  for  plaintiff  in 
error.  A.  O.  Towne^  of  Miami,  for  defendants 
in  error. 

MIIiBT,  J.  This  waa  an  action  oo  a  bond 
given  under  section  5371,  R.  li.  1910,  ft>r  re- 
lease of  property  seized  under  attachment 
order  issued  by  a  Justice  of  the  peace.  The 
plaintiff  in  error  was  the  obligee  on  the  bond, 
and  the  defendants  in  error  the  principals 
and  sufetieB  thereon.  A  demurrer  was  sus- 
tained to  the  petition,  and,  plaintiff  In  error 
declining  to  amend.  Judgment  was  rendered 
upon  the  demurrer  in  favor  of  defendants  In 
error. 

There  was  no  allegation  in  the  petition  that 
npon  the  execution  of  the  bond  the  property 
atta<died  was  returned  to  the  person  in  whose 
possession  it  was  found.  We  are  of  the  opin- 
ion that  for  this  reason  the  petition  failed  to 
state  a  cause  of  action,  and  that  it  was  not 
OTor  to  snstaln  the  demurrer  thereto. 
Drovers'  Live  Stock  Commission  Oo.  ▼.  Custer 
Co.  State  Bank  et  al.,  19  OkL  302,  91  Pac. 
850. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices omcar. 
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CITY  OF  EUFATJIiA  t.  OBXAHOMA  COR- 

RUGAT£D  STEEL  &  IRON  CO. 

(No.-  7901.) 

(Supreme  Court  of  Oklahoma.    July  31.  1917.) 

(Byllalut  ly  the  Court.) 

1.  P1.ZADING    «=»291(2)— Answer— Deniai- 

The  petition  in  this  case  alleges  the  execu- 
tion of  a  written  contract  between  the  parties ; 
the  answer  having  failed  to  deny  the  same  under 
oath,  the  execution  of  the  contract  must  stand 
as  admitted.  See  section  4759,  Revised  Lewa 
1910  (Harris-Day  Code). 

2.  Appeai.  and  Ebbo^  <e=»1010(l)— Rbvibw— 
Findings  ov  Fact. 

The  answer  of  the  city  alleges  a  warranty 
and  a  breach  thereof  which  was  denied  by  the 
plaintiff  below.  The  court,  having  heard  the  evi- 
dence, decided  the  same  adversely  to  the  con- 
tentions of  the  city ;  and,  there  being  evidence 
reasonably  sufficient  to  support  the  judgment  of 
the  court,  we  cannot  disturb  the  same  upon  ap- 
peal. 

Commissioners'  Opinion,  Division  No.  8. 
Blrror  from  District  Court,  Mcintosh  County ; 
B.  W.  Hlgglns,  Judge. 

Action  by  the  Oklahoma  Corrugated  Steel 
A  Iron  Company,  a  corporatioa,  against  the 
City  of  Bufaula,  formerly  the  Town  of  Eu- 
faula.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

E.  C.  Hopper,  of  Eufaula,  for  plaintiff  In 
error.  H.  1^  Melton,  of  Eufaula,  and  Clark 
Nichols,  of  Hanna,  for  defendant  In  error. 

H00KE3R,  O.  The  defendant  In  error  in- 
stituted suit  against  the  plaintiff  In  error 
to  recover  a  judgment  for  material  sold  and 
fnrnisbed  to  the  dty  by  it,  and  in  the  peti- 
tion It  is  alleged  that  on  the  15tta  day  of 
December,  1910,  it  entered  into  a  written 
contract  with  tbe  then  town  of  Enfanla, 
whereby  It  agreed  to  supply  to  said  town 
goods  and  material  to  the  extent  of  $452  In 
accordance  with  the  terms  of  a  written  con- 
tract, a  copy  of  which  is  filed  as  a  part  of 
the  petition  and  marked  "Exhibit  A,"  and 
that  in  pursuance  to  said  contract  It  did  so 
fnmlsh  and  deliver  to  the  said  city  said 
material,  bat  that  said  dty  faUed  and  re- 
fused to  pay  therefor,  and  that  there  was  due 
and  owing  by  said  dty  to  It  said  sum  of 
money.  The  answer  of  tbe  d^  was  a  general 
denial,  unverified,  and  an  allegation  that 
said  material  was  so  furnished  under  a  guar- 
anty that  it  would  perform  certain  work  and 
stand  a  certain  test,  whidi  It  had  failed  to 
do,  and  that  by  reason  of  this  breach  of  war- 
ranty the  material  thus  furnished  was  render- 
ed useless  and  worthless  to  the  dty,  as  It 
was  not  suitable  for  the  purpose  for  which  It 
was  purchased,  and  aa  It  waa  warranted  it 
would  be. 

[1]  In  the  petition  it  la  alleged  that  the 
company  and  the  dty  executed  a  written  con- 
tract, whereby  the  company  obligated  Itself 
to  sell  and  deliver  to  the  dty  this  material 
for  the  price  stipulated.    The  answer  not  be- 


ing verified,  the  execution  of  this  contract 
stands  admitted  under  our  Code  of  Civil 
Procedure;  hence  that  issue  is  settled  ad- 
versely to  the  contention  of  tbe  plaintiff  In 
error,  and  this  case  must  be  treated  as  set- 
tled, 80  far  as  the  execution  of  tbe  contract 
Is  concerned,  by  reason  of  the  failure  of  tbe 
dty  to  deny  the  same  under  oath. 

[2]  Upon  the  question  of  a  breach  of  war- 
ranty, the  record  discloses  that  the  defendant 
in  error  denied  such  a  warranty ;  hence  the 
Issue  between  it  and  tbe  dty  was  purely  a 
question  of  fact;  and.  Inasmuch  as  the  trial 
court  dedded  the  same  adversely  to  the  con- 
tention of  the  dty,  and  there  being  evidence 
to  support  the  judgment  of  tbe  court,  we 
must  give  to  tbe  judgment  of  the  court  the 
same  force  and  effect  that  we  would  to  the 
verdict  of  a  jury  properly  Instructed. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(62  Okl.  1) 
BHARSHONTAT  v.  HICKS  «t  al. 

(No.   7525.) 

(Supreme  Court  of  Oklahoma.    Dec,  5,  1016.) 

(Svllaiv  iy  the  Court.) 

L  Indians  <3=»ia— Allotment— Census  Cabd 
AS  Evidence. 
Where  the  census  card  of  an  allottee  does 
not  show  within  itself,  and  neither  does  tbe 
certificate  made  by  the  proper  officer  attached 
thereto  show,  that  it  constitutes  the  complete 
"enrollment  record,"  it  is  not  competent  evi- 
dence for  the  purpose  of  proving  the  age  of  said 
allottee  in  an  action  involving  a  deed  executed 
subsequent  to  tbe  taking  effect  of  Act  Cong. 
May  27,  1908,  c.  109,  i  3,  35  Stat  812,  3lS, 
and  the  court  did  not  err  in  excluding  it. 

2.  iNTANTs  «=999— Actions  — BuBDxn  ov 
Pboof. 
Where  a  grantor  of  land  seeks  to  disaffirm 
his  deed  and  recover  the  land  on  the  ground 
that  he  was  a  minor  when  it  was  executed,  he 
has  the  burden  of  proving  minority  as  alleged. 

8.  New  Tbial  «=>104(1),  108(1)— <3bound»-i 
Newlt    Discovebkd    Evidence— CcntTJLA- 
TivB  Evidence — Pbobable  Result. 
Newly  discovered  evidence  merely  cumula- 
tive is  not  sufficient  grounds  for  a  new  trial, 
and  a  new  trial  will  not  be  granted  upon  the 
ground  of  newly  discovered  evidence  unless  it 
U  made  to  affirmatively  appear  that  the  new 
evidence  wonld  be  suffident  to  probably  change 
the  judgment. 

Commissioners'  Opinion,  Division  No.  2. 
EJrror  from  District  Court,  Creek  (bounty; 
Earnest  B.  Hughes,  Judge. 

Action  by  Sharshontay,  by  bis  guardian, 
J.  A.  Jones,  against  Wilbur  H.  Hicks  and 
another.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Burke  k  Harrison,  of  Sapulpa,  for  plain- 
tiff in  error.  McDongal,  Lytle  &  Allen  and 
Pryor  &  Rockwood,  all  of  SapUlpa,  tor  de- 
fendants In  error. 
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BRUNSOK,  C.  ma  action  wad  com- 
menced  on  the  11th  day  of  February,  A.  D. 
1915,  by  Sharshontay,  a  full-blood  Creek  In- 
dian, by  his  guardian,  against  Wilbur  Hicks 
and  Justin  Hicks  to  cancel  a  certain  deed 
dated  March  19,  1910,  to  the  real  estate 
mentioned  and  described  in  the  petition  and 
located  In  Creek  county,  on  the  ground  that 
Bald  Sharshontay  was  a  minor  at  the  time 
be  executed  said  deed.  Said  land  was  in- 
herited by  said  Sharshontay  from  his  fa- 
ther, who  was  also  a  full-blood  Creek  In- 
dian. The  question  of  the  age  of  said  Shar- 
shontay at  the  time  he  so  executed  said  deed 
is  the  sole  question  for  our  consideration. 
The  trial  was  had  before  the  court  without 
a  Jury,  and  judgment  was  rendered  in  favor 
of  the  defendants  in  error,  and  in  due  time 
a  motion  for  a  new  trial  was  filed,  over- 
mled,  exceptions  sared,  and  the  case  Is  be- 
fore us  on  appeaL 

It  is  contended  that  the  findings  of  fact 
and  Judgment  of  the  trial  court  are  not  sus- 
tained by  the  evidence ;  that  the  trial  court 
erred  In  excluding,  over  proper  objections, 
certain  competent  and  material  evidence  of- 
fered by  plaintiff  In  error;  and  that  the  court 
admitted,  over  proper  objections,  certain  in- 
competent and  immaterial  evidence. 

[1]  A  duly  certified  copy  of  the  census  card 
of  said  Sharshontay  was  offered  in  evidence 
by  the  plaintiff  in  error,  and  at  the  time  It 
was  offered  it  was  stated  to  the  court  that 
it  was  offered  for  the  purpose  of  proving 
the  age  of  said  Sharshontay.  An  objection 
was  made  that  said  census  card  was  Incom- 
petent, irrelevant,  and  hearsay.  The  court 
sustained  this  objection  and  excluded  the 
census  card.  It  Is  contended  that  the  court 
erred  in  excluding  it,  but  with  this  conten- 
tion we  cannot  agree.  See  Begler  v.  Faulk- 
ner, 153  U.  8.  109,  14  Snp.  CL  779,  38  U 
Bd.  653. 

The  Act  of  Congress  of  May  27,  1908,  pro- 
Tides  an  arbitrary  rule  of  evidence  by  which 
the  age  of  citizens  and  freedmen  of  the  Five 
Civilized  Tribes  may  be  conclusively  estab- 
lished.   Section  3  thereof  provides: 

"That  •  ♦  •  the  enrollment  records  of 
the  Commission  to  the  Five  Civilized  Tribes 
shall  hereafter  be  conclusive  evidence  as  to 
the  age  of  [any  enrolled]  citizen  or  freedman." 
35  Stat  813. 

The  "census  card"  does  not  show  within 
itself,  and  neither  does  the  certificate  at- 
tached thereto,  which  was  made  by  the  prop- 
er officer,  show  that  it  constitutes  the  com- 
plete "enrollment  record";  and  unless  it 
does  show  these  facts  it  is  not  competent 
evidence  for  the  purpose  of  proving  the  age 
of  said  Sharshontay,  and  the  court  did  not 
err  in  excluding  the  same. 

In  the  case  of  Scott  v.  Brakel,  43  Okl.  655, 
143  Pac.  510,  the  court  said: 

"It  is  true  that  in  many  instances  the  census 
card  consists  of  an  entry  of  a  summary  of  the 
evidence  of  the  applicant  at  the  time  the  ap- 
plicatioii  was  made,  whilst  in  other  instances. 


where  the  testimony  of  the  applicant  was  not 
taken  down  by  a  stenographer  and  subsequent- 
ly transcribed,  the  entries  consisted  of  the 
epitomized  statements  of  the  witness  reduced 
to  census-card  form.  In  snch  cases  the  censas 
card  is  of  necpusity  the  enrollment  record: 
and,  where  the  Commissioner  to  the  Five  Civ- 
ilized Tribes  certifies  thnt  the  census  card  con- 
stitutes the  entire  enrollment  record  as  to  the 
person  whose  name  appears  tht^reon.  that  will 
be  suffiricnt.  There  are  many  instan'X'S  where 
the  census  card  constitutes  sobstantially  tlie 
complete  enrollment  record.  In  such  caiies,  it 
is  admissible  as  conclusive  evidence  as  to  ag?. 
not  as  a  census  card,  but  as  'the  enrollinent 
record,'  when  so  certified  by  the  proper  officer." 

[tl  Ordinarily,  the  burden  of  proof  as  to 
any  particular  fact  rests  upon  the  party  as- 
serting such  fact     Jones  on  EMdence,  181. 

The  evidence  in  this  case  was  conflicting 
and  contradictory,  and  none  of  it  was  defi- 
nite or  certain  as  to  the  age  of  said  Shar- 
shontay. The  enrollment  records  were  not 
offered  in  evidence.  There  was  some  evi- 
dence tending  to  prove  that  the  plaintiff  was 
a  minor  at  the  time  he  executed  said  deed 
on  the  19th  day  of  March,  1910.  There  was 
also  considerable  evidence  to  the  effect  that 
he  was  of  age  on  that  date.  The  barden  of 
proof  was  upon  the  plaintiff  to  establish  the 
allegations  of  his  petition  by  a  preponder- 
ance of  the  evidence.  The  court  said  in  his 
findings  of  fact  that: 

"It  is  not  necessary  for  the  court  to  say 
whether  or  not  the  testimony  preponderates  in 
favor  of  the  defendant,  but  it  is  only  neces- 
sary to  say  that  the  burden  of  proof  has  not 
been  snstained." 

In  the  case  of  Rice  t.  RnUe,  89  OkL  61, 
134  Pac.  49,  the  court  said: 

"Where  a  grantor  of  land  seeks  to  diaaflSnn 
her  deed  and  recover  the  land  on  the  ground 
that  she  was  a  minor  when  it  was  executed,  she 
has  the  burden  of  proving  minority  as  alleged." 

This  principle  of  law  is  well  established 
by  this  court,  and  we  cannot  say  that  the 
conrt  erred  in  his  findings  of  fact  and  Judg- 
ment rendered  thereon. 

[3]  It  Is  contended  that  the  court  erred 
in  not  granting  a  new  trial,  because  of  new- 
ly discovered  evidence  by  the  plaintiff  In  er- 
ror, after  the  trial.  The  motion  for  a  new 
trial  has  attached  to  it  an  affidavit  of  the 
guardian  of  said  Sharshontay  to  the  effect 
that  he  has  discovered  a  certain  witness 
that  would  testify  that  she  has  known  said 
Sharshontay  since  he  was  a  small  child,  and 
that  from  certain  facts  and  drcumjitances 
she  is  able  to  fix  bis  age,  and  that  said  tes- 
timony would  show  that  he  was  a  minor  at 
the  time  he  executed  the  deed.  According  to 
this  affidavit,  this  testimony  is  indefinite 
and  uncertain,  and  It  would  not  strengthen 
the  testimony  of  the  plaintiff  had  it  been 
offered  and  admitted. 

In  the  case  of  Huster  v.  Wynn,  8  OKL  569, 
58  Pac.  736,  in  the  syUabus.  it  is  said: 

"1.  A  new  trial  will  not  be  granted  upon  the 
^[rounds  of  newly  discovered  evidence  unless  it 
18  made  to  affirmatively  appear  that  the  new 
evidence  would  be  suffident  to  probably  change 
the  verdict." 
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Sharshontay,  the  plaintiff  in  error,  is  a 
fnll'blood  Creek  Indian  and  a  ward  of  the 
United  States  government  The  United 
States  goTemment  was  not  a  party  to  this 
suit,  and  in  affirming  the  judgment  of  the 
trial  court  we  are  not  to  be  taken  as  holding 
this  title  as  established  as  valid  'as  against 
any  suit  which  might  possibly  be  brought 
by  the  government  in  behalf  of  its  ward  to 
avoid  the  deed  here  in  question.  We  only 
decide  that  in  the  instant  case  Sharshontay 
failed  to  sustain  the  burden  of  proof  which 
the  law  places  upon  him. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

FEB  OUBIAM.    Adopted  In  whole. 

«4  Okl.  208) 

In  re  ASSESSMENT  OF  FIRST  NAT.  BANE 
OF  EL  RENO.    (No.  7538.) 

(Supreme  Court  of  Oklahoma.    July  81,  1917.) 

(Byllabut  by  the  Court.) 

1.  Taxation   «=»469— Assessment— Pbooekd- 
iNos  fob  Reduction. 

A  proceeding  instituted  by  a  national  bank 
before  a  board  of  county  commissioners  pursu- 
ant to  section  14,  chapter  152,  of  die  act  of 
March  25,  1911  (Seas,  ikws  1910-11,  pp.  335, 
336),  for  the  purpose  of  obtaining  a  reduction 
of  the  assessed  value  of  the  property  of  the 
bank,  or  of  the  shareholders  therein,  on  account 
of  state  funding  bonds  owned  by  such  bank  and 
claimed  to  be  exempt  from  taxation,  not  being 
maintainable  because  of  the  repugnancy  of  the 
section  of  the  act  to  section  57,  article  5,  of  the 
Constitution,  cannot  be  sustained  under  sections 
7353  and  7354,  Revised  Laws  1910,  conferring 
upon  boards  of  county  commissioners  power  to 
issue  a  certificate  of  error  to  .the  county  treas- 
urer, when  it  is  found  that  property  has  been 
assessed  more  than  once  for  the  taxes  of  the 
same  year,  or  that  property  has  been  assessed 
for  the  taxes  of  a  year  to  which  the  same  is  not 
subject. 

2.  Counties  €=s>47— Countt  CoioassiONEBs 
— Powers. 

A  board  of  county  commissioners  can  exer- 
cise only  such  powers  as  are  conferred  upon  it 
by  the  organic  or  statutory  laws  of  the  state, 
or  such  as  may  arise  by  necessary  implication 
from  an  express  grant  of  power. 
8.  Taxation  4=>470— Assebsmxrtb— Pboceed- 
INOB  FOB  Reduction. 

Sections  7353  and  7354,  Revised  Lews  1010, 
do  not  confer  upon  boards  of  county  commis- 
sioners, in  s  proceeding  instituted  before  such 
board,  the  power  to  adjudicate  and  determine 
the  right  of  a  taxpayer  to  a  reduction  of  the  as- 
sessed value  of  its  property  for  the  taxes  of  a 
year  to  which  the  same  is  subject,  on  account 
of  its  ownership  of  state  bonds  claimed  to  be 
exempt  from  taxation. 

Error  from  District  Court,  Canadian  Coun- 
ty;  John  W.  Hayson,  Judge. 

in  the  matter  of  the  assessment  of  the 
First  National  Bank  of  El  Reno.  Petition 
by  the  bank  for  reduction  of  its  assessment 
was  denied,  and  on  appeal  to  the  District 
Court  the  assessment  was  reiduced,  where- 
upon the  Board  of  County  Commissioners 
of  Canadian  County  brings  error.    Reversed. 


S.  T.  Roberson,  Co.  Atty.,  and  B.  F.  Maley, 
Asst.  Co.  Atty.,  both  of  El  Reno,  for  plaintiff 
in  error.  Fogg  &  Bennett,  of  El  Reno  (Bab- 
cock  ft  Trevatban,  of  El  Reno,  and  Burweil, 
Crockett  ft  Johnson  and  Asp,  Snyder,  Owen 
ft  Lybrand,  all  of  Oklahoma  City,  of  coun- 
sel), for  defendant  in  error. 

SHARP,  0.  J.  In  its  return  to  the  county 
assessor  for  taxes  for  the  year  1914  the  First 
National  Bank  of  El  Reno,  being  the  owner 
of  state  funding  bonds  in  the  sum  of  $12,600, 
'deducted,  In  addition  to  the  assessed  value  of 
its  real  estate,  a  sum  equal  to  the  face  value 
of  the  bonds,  on  account  of  the  claim  that 
such  bonds  were  by  law  exempt  from  taxa- 
tion. Acting  under  instruction  of  the  state 
board  of  equalization,  the  county  assessor  of 
Canadian  county,  on  July  3,  1914,  added  to 
the  assessed  valuation  of  the  property  of  the 
bank  the  face  value  of  the  bonds,  and  on  the 
same  day  notified  the  bank  of  the  action  of 
the  state  board  in  raising  the  bank's  assess- 
ment, and  of  his  compliance  with  the  board's 
instruction.  On  December  10th  next  there- 
after the  bank  filed  with  the  board  of  county 
commissioners  its  petition,  charging  that  the 
bonds  were  exempt  from  taxation  and  that 
its  assessment  should  be  reduced  in  a  sum 
corresponding  to  the  face  value  thereof.  This 
the  boai^  of  county  commissioners,  on  Febru- 
ary 6, 1915,  rdfused  to  do.  Tbereupcm  the  bank 
prosecuted  its  appeal  to  the  district  court  of 
Canadian  county,  where,  on  the  24tb  of  April, 
1915,  judgment  was  entered  directing  that 
the  bank's  assessment  be  corrected  by  deduct- 
ing therefrom  "said  state  of  Oklahoma  4\k 
per  cent,  funding  bonds  of  1913  in  the  amount 
of  $12,600." 

[1]  The  proceedings  instituted  by  the  bank 
before  the  board  of  county  commissioners 
was  obviously  brought  under  authority  of 
section  14  of  chapter  152,  being  an  act  of  the 
Legislature  approved  March  25,  1911  (Sess. 
Laws  1911,  pp.  331-337).  June  15,  1915,  the 
opinion  in  Johnson  v.  Grady  County,  150  Pac. 
407,  was  banded  down,  in  which  it  was  held 
that  the  latter  part  of  section  14  of  said  act 
providing  for  the  refund  by  the  board  of 
county  commissioners  of  taxes  erroneously 
assessed  and  collected  was  repugnant  to 
section  67,  art.  5,  of  the  Constitution,  in  that 
the  title  of  the  act  did  not  disclose  that  there 
was  contained  in  the  act  a  provision  for  the 
refund  of  taxes  erroneously  assessed  and 
paid.  In  the  presentation  of  the  case  at  bar 
the  county  commissioners  urge  that  section 
14  in  its  entirety  must  fail  on  account  of  its 
repugnancy  to  the  preceding  section  and  ar- 
ticle of  the  Constitution.  On  the  other  hand, 
the  bank  contends  tliat,  notwithstanding  the 
opinion  of  the  court  in  Johnson  t.  Grady 
County  (followed  in  Atoka  County  ▼.  Okla- 
homa State  Bank,  161  Pac.  1087,  and  Smith 
et  aL  V.  Board  of  Com'rs  of  Garvin  County, 
162  Pac.  463),  In  so  far  as  section  14  author* 
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Izcfl  the  board  of  county  commigslonen  to 
hear  and  determine  allegations  of  erroneoaa 
assessment,  or  that  property  exempt  from 
taxation  has  been  assessed,  and  giving  such 
board  the  power  npon  compliance  with 
the  statute  to  correct  such  assessment,  the 
section  is  constitutional.  That  the  bank,  in 
seeking  a  reduction  on  its  assessment  on  ac- 
count of  its  ownership  of  state  funding  bonds, 
proceeded  under  the  authority  of  section  14 
of  the  act  of  March  25,  1911,  la  not  only  ob- 
vious from  the  allegations  of  its  petition,  as 
well  as  the  form  of  relief  Invoked,  but  by  the 
position  originally  assumed  in  this  court. 
This  much  must  be  admitted.  Some  eight 
months  after  the  brief  of  counsel  for  the  bank 
had  been  filed,  the  opinion  in  Re  Hickman, 
162  Pac.  176,  was  handed  down.  In  which.  In 
effect,  the  iMSition  of  counsel  for  the  county 
commissioners  In  the  case  under  considera- 
tion was  sustained.  The  effect  of  that  opin- 
ion was  to  strike  down  the  very  portion  of 
section  14  upon  which  the  bank  instituted  Its 
proceedings  before  the  board  of  county  com- 
missioners. Since  the  going  down  of  the 
opinion  in  the  Hickman  Case,  the  bank  In  a 
su]K>lemental  brief  says  that,  notwithstanding 
the  position  theretofore  occupied  by  It,  sec- 
tion 14  of  the  1911  statute  furnished  but  a 
cumulative  remedy  to  that  alrea'dy  provided 
by  sections  7363  and  7364,  Revised  Laws 
1910,  by  which  the  board  of  county  commis- 
sioners was  authorized  to  correct  assessment 
or  tax  rolls  under  certain  circumstances,  and 
that  the  board  having  Jurisdiction  to  grant 
the  relief  complaine'd  of,  its  rights  are  not 
affected  by  the  law  announced  In  the  Hick- 
man Case. 

[2, 3]  It  Is  not  required  that  we  determine 
the  scope  of  the  1911  act,  or  its  effect  upon 
the  provisions  of  the  Revised  Statutes  found 
In  the  sections  referred  to,  for  the  reaaoa 
that  though  we  were  to  hold  that  said  sec- 
tions of  the  Revised  Statutes  were  at  the  time 
in  full  force,  yet  the  bank  in  its  proceedings 
before  the  board  neither  complieid  with  the 
statute  nor  invoked  the  relief  there  author- 
ized. Section  7353  authorizes  the  boards  of 
county  commissioners  to  correct,  either  upon 
the  assessment  rolls  or  upon  the  tax  rolls  of 
the  county,  any  double  or  erroneous  assess- 
ment of  property  for  taxation  In  the  manner 
provided  In  7354,  and  not  otherwise.  The  pro- 
cedure for  correcting  the  rolls  provides  that 
upon  complaint  of  the  person  beneficially  in- 
terested, his  agent  or  attorney,  if  it  should  be 
made  to  appear  by  the  testimony  of  the  claim- 
ant and  at  least  one  reputable  witness,  borne 
out  by  the  records  of  the  county,  "that  the 
same  property,  whether  real  or  personal,  has 
been  assessed  more  than  once  for  the  taxes 
of  the  same  year,  or  that  property,  whether 
real  or  personal,  has  been  assessed  In  the 
county  for  the  taxes  of  a  year  to  which  the 
-same  was  not  subject,"  the  board  Is  empower- 
ed to  Issue  to  the  complainant  a  certificate  of 
error  showing  that  the  complaint  has  been 


Investigated  by  said  board  and  that  the 
board  Is  satisfied  of  the  truth  of  the  allega- 
tions of  the  complaint  The  certificate  re- 
ferred to  Is  directed  to  the  county  treasurer 
of  the  county,  and  instructs  him  to  accept  it 
as  a  payment  of  cash  to  the  amount  foona  by 
the  board  to  have  been  unjustly  assessed, 
whereupon  the  assessment  shall  by  the  treas 
urer  be  corrected  upon  the  tax  loU  against 
the  tax  80  found  to  be  erroneous.  This  was 
neither  done  nor  contended  for. 

It  will  be  seen  from  the  foregoing  that  the 
authority  of  the  board  of  county  commis- 
sioners under  the  statute  is  confined  to  as- 
sessments of  two  classes  only:  (1)  Where 
the  property  has  been  assessed  more  than 
once  for  the  taxes  of  the  same  year;  and 
(2)  where  the  property  has  been  assessed  in 
the  county  for  the  taxes  of  a  year  to  which 
the  same  was  not  subject.  It  la  a  well-rec- 
ognized  and  very  general  rule  that  a  board 
of  coonty  commissioners  can  exerdae  only 
Budi  powers  as  are  conferred  npon  It  by  the 
organic  or  statutory  laws  of  the  state,  or 
Budb  as  may  arise  by  necessary  implication 
from  an  expr^  grant  of  power.  Tulsa 
Street  RaUway  Co.  v.  State,  26  OkL  559, 
110  Pac.  373;  Allen  et  aL  v.  Board  of  County 
Commissioners,  28  Okl.  773,  116  Pac  175; 
Board  of  County  Commissioners  v.  Bmest, 
45  OkL  725,  147  Pac.  322 ;  Board  of  County 
Commissioners  et  al.  v.  Smith,  148  Pac.  111. 
Nowhere  under  section  7354,  Revised  I^ws 
1910,  is  there  any  express  grant  of  power 
to  boards  of  county  oommissloners  to  correct 
erroneous  assessments  arising  out  of  a  fail- 
ure of  the  taxing  authorities  to  give  proper 
reductions  on  account  of  exempt  property. 
That  the  ownei'  of  property  may  have  the 
right  to  go  before  the  board  of  county  com- 
missioners for  r^ef  against  an  assessment 
of  its  property  In  the  county  for  the  taxes 
of  a  year  for  which  the  same  is  not  subject 
Is  one  thing;  to  permit  the  owner  of  property 
admittedly  subject  to  taxatimi  in  the  county 
for  the  current  year  to  dalm  deductions  on 
account  of  nontaxable  bonds  In  its  posses- 
sion is  another  and  materially  different  prop- 
osition. That  authority  was  attempted  to  be 
given  boards  of  county  commissioners  by  sec- 
tion 14  of  the  act  of  March  25,  1911,  when, 
among  other  things,  it  said  the  board  should 
have  the  power  to  correct  errors  where 
"property  exempt  from  taxation  has  been  as- 
sessed." But  as  this  statute  has  l>een  declar- 
ed unconstitutional,  and  we  know  of  no 
other  statute  that  will  give  to  the  county 
commissioners  Jurisdiction  to  grant  the  re- 
lief sought,  further  consideration  need  not  be 
given  It  Our  view  rejecting  a  construc- 
tion of  section  7354,  Revised  Laws  1910,  Is 
supported  by  the  former  opinions  of  the 
court  In  Bostick  v.  Board  of  County  Com- 
missioners, 19  Okl.  92,  01  Pac  1125,  and 
Milam  et  aL  v.  Smlth-Mauer  Bros..  88  OkL 
328,  133  Pac  S3.  Indeed,  the  rule  there  an- 
nounced is  conclusive  of  the  piupose  and 
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■cope  of  the  statute  and  of  the  contention  of 
the  bank.  In  tbe  former  case  it  was  held 
that  tbe  board  of  county  commlsBloners  was 
without  power  to  correct  an  assessment  on 
tbe  groupd  that  it  was  excessive,  while  in 
tbe  latter.it  was  held  that  the  statute  did 
not  confer  jurisdiction  upon  the  board  of 
county  commissioners  to  correct  erroneous 
assessments  on  the  ground  that  property 
had  been  assessed  to  the  wrong  person. 

It  being  made  to  appear  that  the  board  of 
county  commissioners  was  without  {tower  to 
reduce  the  bank's  assessment  on  account  of 
the  bonds  owned  by  it,  claimed  to  be  exempt 
from  taxation  i  the  district  court  on  appeal 
could  acquire  no  jurisdiction  not  itossessed 
by  tbe  board  of  commissioners.  Boetick  t. 
Board  of  County  Commissioners,  supra;  Mil- 
am et  al.  V.  Smith-Mauer  Bros.,  supra; 
Parker  v.  Board  of  County  Commissioners, 
41  OkL  723,  139  Paa  081.  In  Be  Assessment 
of  First  National  Bank  of  Chidcasha,  160 
Pac.  469,  L.  R.  A.  1917B.  294,  involving  the 
taxability  of  state  building  bonds,  the  bank 
proceeded  under  the  authority  of  section  2, 
subdivision  B,  chapter  107,  Session  Laws 
1915;  hence  the  question  of  jurisdiction  of 
the  board  of  county  commissioners  in  the 
first  Instance,  or  of  the  district  court  on  ap- 
peal, was  not  involved.  As  tbe  statute  upon 
which  the  bank  relied  has  been  declared  to 
be  and  is  unconstitutional,  and  on  account 
thereof  the  board  of  county  commissioners 
was  without  jurisdiction  to  grant  the  relief 
sought,  we  cannot  In  the  present  proceedings 
determine  the  right  of  the  bank,  or  of  the 
shareholders  represented  by  it,  to  a  deduction 
on  account  of  Its  ownership  of  state  funding 
bonds.  This  conclusion  we  have  reached  re- 
luctantly, in  view  of  the  importance  of  the 
question  both  to  the  state  and  to  those  con- 
cerned. 

As  the  question  presented  is  one  of  juris- 
diction, no  alternative  is  left  but  to  direct  a 
reverBal  of  the  judgment  of  tbe  district  court, 
which  is  accordingly  done.  All  of  the  Jus- 
tices ccmcnr,  except  TURKEIR,  J.,  who  is  ab- 
sent. 


In  re  COBB'S  ESTATE.    (No.  8182.) 
(Supreme  Court  of  Oklahoma.    July  81,  1917.) 

(Bvttabua  ly  the  Court.) 

1.  Afpeai,  Ann  Ebbob  9=9901,  382(1)— Remb- 
.VATiOK  or  Obotjnob  or  Rkvikw— jubisoio- 

IION. 

Where  a  court  has  jurisdiction  of  the  sub- 
ject-matter of  a  proceedmg,  error  in  overruling 
an  objection  to  its  jurisdiction,  because  the  ex- 
ercise of  such  jurisdiction  la  irregularly  or  im- 
perfectly invoked,  not  presented  in  a  motion 
for  a  new  trial  and  in  the  petition  in  error,  is 
waived. 

2.  GuABDiAN  AND  Wabd  9=9l63  —  AirnuAL 
AccouNir— Eftbot. 

The  approval  and  settlement  by  the  county 
court  of  an  annual  account  of  a  guardian  is  not 


proval  and  settlement  of  an  annual  account  by 
the  county  court  is  only  prima  facie  evidence 
of  its  correctness,  and  such  account  is  subject 
to  re-examination  upon  the  hearing  of  the  final 
account  by  such  guardian. 
S.  Apfeai.  and  Bbbob  9s>1012(D— Bxvixw— 

Judgment. 
Where  the  judgment  of  the  trial  court  is 
not  clearly  against  the  weight  of  the  evidence, 
such  judgment  will  not  be  disturbed  on  appeal  as 
being  contrary  to  the  evidence. 
4.  Guabdian  and  Wabd  «=a58— Finai,  Ao- 

couNTnsQ — Attobnet's  Fees. 
Where  a  proceeding  Is  commenced  in  the 
county  court  to  remove  a  guardian,  and  such 
removal  is  denied  by  the  county  court,  and  an 
appeal  taken  to  the  district  court  from  the  order 
denying  the  removal,  and  thereafter,  by  agree- 
ment between  the  guardian  and  the  probate  at- 
torney and  the  attorneys  representing  the  ward, 
such  appeal  is  diamisaed,  and  auch  guardian  files 
bis  resignation,  held,  that  such  guardian  is  not 
entitled  in  his  final  account  to  charge  the  e»- 
tate  of  his  ward  with  attorney's  fees,  witness 
fees,  and  expenses  incurred  in  defending  him- 
self against  removal. 

CommissionerB'  Optnlon,  IMvlsloa  No.  X. 
Error-  from  District  Court,  Creek  County ; 
Ernest  B.  Hughes,  Judge. 

In  the  matter  of  the  estate  of  Bessie  Cobb, 
a  minor.  Final  accounting  by  M.  C.  Flour- 
noy,  as  guardian.  BYom  an  order  approving 
the  final  r^)ort,  Harty  O.  Stein,  the  suc- 
ceeding guardian,  appealed  to  tbe  district 
court.  There  was  a  judgment  there  sur- 
charging the  gruardiain's  aocx>nnt,  and  he 
brings  error.    Affirmed. 

Wm.  I*  Cheatham,  of  Brlstow,  for  plain- 
tiff in  error.  Pryor  &  Kockwood,  of  Sapulpa, 
for  defendant  In  error. 

RUMMONS,  C.  The  plaintiff  In  error,  aft- 
er filing  his  final  report  as  the  guardian  of 
Bessie  Cobb  in  the  county  court  of  Creek 
county,  resigned  as  such  guardian.  The  fi- 
nal report  was  approved  by  the  county  court 
January  2,  1915,  and  Harry  O.  Stein,  the  de- 
fendant In  error,  who  had  succeeded  plaintiS 
In  error  In  the  guardianship,  appealed  from 
such  order  approving  the  final  report  to  the 
district  court  of  Creek  county.  The  case 
was  there  tried  before  the  court,  resulting  In 
a  judgment  surcharging  the  account  of  the 
plaintiff  in  error  as  gruardlan  In  the  sum  of 
^13.67.  Plaintiff  in  error  prosecutes  this 
proceeding  In  error  to  reverse  this  judgment. 
[1  ]  It  is  first  urged  by  counsel  for  plaintiff 
In  error  that  the  district  court  of  Creek  coun- 
ty was  without  jurisdiction  of  the  appeal 
from  the  county  court,  for  the  reason  that 
the  notice  of  appeal  and  the  titmscript  were 
defective.  Plaintiff  In  error  at  the  trial 
moved  to  dismiss  tbe  appeal,  for  the  reason 
that  it  had  not  been  perfected  as  required  by 
statute.  This  motion  was  overruled  by  the 
trial  court,  to  which  plaintiff  in  error  except- 
ed. However,  the  overruling  of  this  motion 
was  not  presented  to  the  trial  court  in  the 
motion  filed  by  plaintiff  in  error  for  a  new 
triaL  Nor  is  it  presented  to  this  court  in 
final*  and  condusive  upon 'the  wardT^Such  ap^  1  the  petition  In  error  filed  herein  by  plaintiff 
»  ' 
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In  error,  but  Is  raised  for  tbe  first  time  In 
the  brief  of  plaintiff  In  error.  Tlie  district 
court  had  appellate  Jurisdiction  of  the  order 
sought  to  be  reviewed  by  the  defendant  In 
error,  and  therefore  bad  Jurisdiction  of  the 
subject-matter.  The  parties  to  this  proceed- 
ing appeared  hi  the  district  court,  and  any 
error  committed  by  the  district  court  In  over- 
ruling the  motion  to  dismiss  the  appeal  be- 
cause of  Irregularities  In  perfecting  same  Is 
waived  by  the  failure  of  plaintiff  In  error  to 
assign  such  error  In  his  motion  for  a  new 
trial  and  in  his  petition  In  error.  3  G.  J. 
1S4S. 

[2,  3]  It  is  next  urged  on  behalf  of  plain- 
tiff In  error  that  the  court  erred  in  surcharg- 
ing him  with  certain  small  Items,  amounting 
to  the  sum  of  $64.35,  because  tbe  findings  of 
the  court  are  not  sustained  by  the  evidence 
and  are  contrary  to  law.  The  second  assign- 
ment of  error  complains  that  the  court  erred 
In  surcharging  the  account  of  plaintiff  in  er- 
ror with  the  sum  of  $500  allowed  to  plaintiff 
in  error  by  the  county  court  of  Creek  county 
for  services  as  guardian,  because  the  same 
was  allowed  and  approved  by  the  county  court 
of  Greek  county  and  said  allowance  was  final 
and  conclusive.  The  third  assignment  of  er- 
ror complains  that  the  court  erred  In  sur- 
charging the  account  of  the  plaintiff  in  error 
with  sums  expended  by  him  for  attorney's 
fees,  expenses,  and  witness  fees  in  a  pro- 
ceeding brought  In  the  county  court  to  re- 
more  plaintiff  in  error  as  guardian,  which 
was  appealed  to  the  district  court  by  the  de- 
fendant in  error  and  the  appeal  there  dis- 
missed, tor  the  reason  that  said  surcharge  is 
contrary  to  law  and  Is  not  supported  by  the 
evidence. 

As  to  the  first  assignment  of  error,  tbe 
items  there  complained  of  consist  of  several 
vouchers  for  moneys  expended  In  behalf  of 
his  ward  by  the  plaintiff  in  error,  which  the 
court  found  to  be  duplicates  of  other  vouch- 
ers for  the  same  expenses,  and  of  several 
vouchers  for  moneys  expended  by  plaintiff  In 
error  in  behalf  of  bla  ward,  which  the  court 
found  to  have  been  altered  and  the  amounts 
thereof  raised.  These  items  had  all  been  In- 
cluded in  annual  reports  made  by  the  plain- 
tiff In  error,  which  reports  had  been  ap- 
proved by  the  county  court  It  Is  therefore 
urged  by  plaintiff  In  error  that  the  approval 
of  such  reports  is  final  and  conclusive,  and 
that  the  correctness  of  said  items  cannot  be 
questioned  upon  the  final  report  of  the  guard- 
Ian.  We  cannot  agree  with  this  contention  of 
plaintiff  In  error.  In  12  R.  G.  K  p.  1154,  It  Is 
said: 

The  annual  account  is  a  part  of  the  regular 
administration  of  the  court,  is  intended  to  in- 
form tbe  judge  and  also  interested  parties  of  the 
•tatoy  and  general  condition  of  the  guardian- 
ship, and  is  usually  accepted  and  filed  ex  parte 
and  without  a  hearing.  Besides,  the  ward,  who 
la  the  party  in  adverse  interest,  is  legally  and 
usually  actually  incapable  of  protecting  his  own 
interests,  and  the  one  whom  the  law  charges 
with  the  duty  of  asserting  and  protecting  bis 
lights  is  la  tbia  matter  the  adverse  party.    It 


would  therefore  be  grossly  unjust  to  make  the 
annual  accounts  conclusive  against  the  ward, 
though  they  have  b«en  accepted  by  the  court. 
They  are  prima  facie  evidence  of  the  state  of  tbe 
account,  but  are  subject  to  re-examination  in  set- 
tling later  accounts."  Indiana  Troft  Co.  ▼. 
Griffith,  176  Ind.  043,  95  N.  £.  573.  44  U  B. 
A.    (N.  S.)  896,  Ann.  Gas.  1914A,  1023. 

Section  6565,  R.  L.  1910,  is  as  follows: 
"All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving 
notice  and  the  hearing  of  such  petitions,  grant- 
ing and  refusing  an  order  of  sale,  directing  tbe 
sale  to  be  made  at  public  or  private  sale,  re- 
selling the  same  property,  return  of  sale  and 
application  for  confirmation  thereof,  notice  and 
bearing  of  such  application,  making  orders,  re- 
jecting or  confirming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property 
sold,  accounting  and  the  settling  of  accounts 
must  bo  bad  and  made  as  provided  and  required 
by  the  provisions  of  law  concerning  tbe  estates 
of  decedents  unless  otherwise  specifically  provid- 
ed herdn." 

If  it  be  urged  that  this  section  requires  the 
same  procedure  as  to  the  annual  accounts 
of  the  guardian  as  is  required  as  to  ac- 
counts of  administratora  or  executors  of  es- 
tates of  decedents,  and  that  section  6143,  R. 
Lu  1910,  is  applicable  to  tbe  accounts  of 
guardians,  yet  as  the  last  section  saves  to  all 
persons  laboring  under  legal  disability  tlie 
right  to  move  for  cause  to  reopen  and  exam- 
ine the  account,  and  further  provides  that 
allowance  and  settlement  of  such  an  account 
is  prima  facie  evidence  of  Its  correctness,  the 
rule  of  law  quoted  in  12  R.  G  li.,  supra,  la 
stUl  applicable  to  the  instant  case,  for  the 
reason  that  the  ward,  at  the  time  of  the 
settlement  of  the  account  relied  upon  by 
plaintiff  In  error,  was  under  legal  disability, 
and  she  was  entitled  upon  attaining  her  ma- 
jority, or  by  a  succeeding  guardian  during 
her  minority,  to  ask  to  have  said  account  re- 
examined. This,  In  substance,  was  what  was 
done  In  her  b^alf  by  the  exceptions  taken  to 
the  final  account  of  the  guardian  by  tbe 
succeeding  guardian  in  the  instant  case. 

As  to  the  contention  of  counsel  for  plaintlfl 
In  error  that,  as  these  accounts  are  prima 
facie  evidence  of  their  correctness,  the  evi- 
dence was  Insufilclent  to  sustain  the  finding 
of  the  trial  court  against  them,  we  have  to 
say  that,  after  examination  of  the  entire 
record,  not  having  the  original  vouchers  com- 
plained of  before  us,  we  are  unable  to  say 
that  the  Judgment  of  the  trial  court  Is 
against  the  weight  of  the  evidence,  and 
therefore  Its  Judgment  should  be  sustained. 

As  to  the  second  assignment  of  error,  what 
has  been  said  with  reference  to  the  first  as- 
signment, as  to  tbe  conclusiveness  of  the  al- 
lowance of  the  annual  account  and  as  to  the 
weight  of  the  evidence,  disposes  of  such  as- 
sign ment  adversely  to  plaintiff  in  error. 

[4]  The  third  assignment  complains  of  the 
action  of  the  trial  court  In  disallowing  the 
claim  of  plaintiff  in  error  for  reimbursement 
of  his  attorney's  fees,  witness  fees,  and  ex- 
penses In  defending  himself  against  a  pro- 
ceeding for  bis  removal.  It  is  unnecessary  to 
determine  whether  or  not  sudi  an  item  fa 
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properly  chargeable  against  the  estate  of  a 
ward  In  a  case  where  the  guardian  success- 
fully defends  himself  upon  the  merits  against 
an  attempt  to  remove  blm  from  bis  charge 
In  the  instant  case  we  have  no  such  state  of 
facts.  At  the  trial  counsel  fbr  plaintUF  In 
error  made  the  following  statement: 

"At  that  time  there  was  pending  in  the  county 
court  of  Creek  county,  OkL,  a  petition  for  the 
removal  of  the  guardian,  and  the  order  was  de- 
nied, and  then  appealed  from,  and  on  the  16th 
day  of  March,  1914,  uodcr  an  agreement  be- 
tween Mr.  Floumoy  and  the  probate  attorney 
•nd  the  attorneys  representing  H.  Q.  Stein  and 
the  estate  of  Bessie  Cobb  that  appeal  was  dis- 
missed, and  Floumoy's  resignation  was  given 
to  the  county  court  of  Creek  county,  and  all 
matters  were  settled  and  dismissed,  and  the 
guardian  was  given  leave  to  file  this  final  report, 
which  was  filed." 

Under  this  statement  of  facts  we  do  not 
have  the  case  of  a  guardian  who  is  compelled 
to  protect  himself  against  an  unjust  attempt 
to  remove  him  from  the  execution  of  bis 
trust,  but  rather  the  case  of  a  guardian  who 
la  under  flre,  and  who,  in  consideration  of 
the  dropping  of  the  diarges  against  him, 
resigns.  Wie  think  that  in  such  a  case  the 
guardian  is  not  entitled  to  be  reimbursed  for 
any  moneys  he  may  have  expended  in  de- 
fending himself,  nor  has  any  authority  been 
dted  by  plaintiff  in  error  sustaining  audi  a 
charge.  We  therefore  conclude  that  the 
trial  court  did  not  err  in  disallowing  this 
part  of  the  final  account. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


AMERICAN  BONDING  &  TRUST  CO.  t. 
COONS.  (Na  8160.) 

(Supreme  Court  of  Oklahoma.     June  6,  1917. 
Rehearing  Denied  July  81,  1017.) 

(Syttabfu  Iv  C^  Court.) 

1.  OUABDIAN    AND    WaBD    ®=»177— IiIABIUTT 
or   RUARDIAR — SUBKTY. 

Where  the  surety  upon  the  bond  of  a  guar- 
dian seeks  to  avoid  liability  by  virtue  of  a  re- 
lease made  by  the  judge  of  the  county  court 
as  provided  by  statute,  and  a  default  upon  the 
part  of  the  guardian  is  admitted,  the  burden 
rests  upon  the  surety  to  show  that  the  guardian 
did  not  misappropriate  any  of  the  funds  of  his 
ward  while  the  bond  on  which  he  was  surety 
was  in  force. 

2.  Guardian  and  Wabd  9=9l77— Bonos  or 

OUABDIAN— StlBBTT. 

A  surety  upon  a  ^ardian's  bond  may  be 
released  from  future  liability  by  the  judge  of 
the  county  court  if  he  complies  with  the  stat- 
ute pertaining  thereto,  but  such  release  does 
not  relieve  bim  from  liability  incurred  on  ac- 
connt  of  the  antecedent  default  of  the  guardian. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Pawnee  County; 
Conn  Linn,  Judgef. 

Action  by  Arthur  Coons  against  the  Amer- 
ican Bonding  &  Trust  Company.    There  was 


a    Judgment   for    plaintiff,    and    defendant 
brings  error.    Affirmed. 

D.  H.  Wilson,  of  Vlnlta,  tor  plalntlfl  in 
error.  Clark  &  Armstrong,  ot  Pawnee,  for 
defendant  in  bttot. 

HOOKER,  G.  In  the  petiHon  ber«  It  Is 
alleged:  That  Robert  Chasteen  oa  tbe  16th 
day  of  May,  1902,  did  execute  a  bond  as  the 
guardian  of  Arthur  Coons  with  the  plaintiff 
in  error  as  his  surety,  which  bond  was  duly 
approved  by  the  judge  of  the  probate  court 
of  Pawnee  county  on  the  22d  day  of  May, 
1002.  That  from  said  date  until  June  1, 
1006,  the  said  Robert  CSiasteen  continued  to 
act  as  said  guardian  by  virtue  of  the  bond 
aforeeald,  when  he  executed  another  bond 
with  the  Columbia  Bank  &  Trust  Company 
in  the  sum  of  $2,000,  which  bond  was  duly 
approved  on  tbe  26tb  day  of  June,  1006,  and 
thereafter  on  the  Ist  day  of  June,  190S,  the 
said  Chasteen  executed  another  bond  as  such 
guardian  in  the  sum  of  $1,600  with  the  South- 
em  Surety  Company  as  his  surety,  whidi 
bond  was  duly  approved.  That  on  the  27th 
day  of  September,  1913,  after  due  notice  to 
the  said  Robert  Chastoen  as  such  guardian, 
the  Judge  of  the  county  court  of  said  county 
made  a  settlement  of  the  accounts  of  the  said 
guardian,  and  as  a  result  thereof  ordered 
and  directed  thct  said  Robert  Chasteen  to 
pay  to  said  Arthur  Coons,  who  had  prior 
thereto  become  of  agef,  the  sum  of  $1,783.02; 
but  that  the  said  guardian  had  failed  and  re- 
fused so  to  do,  on  account  of  whldi  a  Judg- 
ment was  sought  against  the  guardian  and 
all  of  the  sureties  upon  his  bond  t&r  said 
money  with  Inttorest  thereon  from  September, 
27,  .1913. 

[1]  The  answer  of  the  American  Bonding 
Sc  Trust  Comxnny  asserts  that  on  the  30th 
day  of  June,  1906,  It  was  released  and  dls- 
cbarged  from  all  future  liability  by  virtne 
of  its  suretyship  upon  tbe  bond  aft^resaid,  to 
which  a  reply  of  general  denial  was  filed. 

Upon  the  trial  thereof  the  defendant  in  er- 
ror introduced  the  reports  filed  by  Robert 
Chasteen  in  1906,  1007,  and  1006  and  rested 
his  case.  To  this  efvidence  the  company  pre- 
sented a  demurrer,  but  the  court  declined  to 
pass  upon  the  same  and  directed  the  com- 
pany to  introduce  its  evidence.  Thereupon 
the  company  offered  in  evidence  the  guard- 
ian's report  of  June  2,  1906,  and  the  petition 
of  the  company  filed  in  the  probate  court  of 
Pawnee  county  to  be  released  as  the  surety 
upon  said  bond,  and  the  order  of  the  court 
made  on  the  20th  day  of  June,  1906,  discharg- 
ing it  from  further  liability,  and  then  rested 
its  case.  The  court  thereupon  rendered  a- 
Judgment  against  the  plaintiff  In  error  for 
the  sum  of  $249.57  with  6  per  cent,  interest 
from  January,  1916. 

To  reverse  this  case,  tbe  American  Bond- 
ing &  Trust  Company  has  appealed,  asserting 
that.  Inasmuch  as  it  was  released  under  an 
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oid«;r  of  the  probate  court  of  Pawnee  coonty 
In  1906,  before  any  Judgment  could  be!  ren- 
dered against  It  the  plaintiff  below  should 
have  shown  that  there  was  a  brebch  In  the 
obligation  of  the  guardian's  bond  upon  which 
It  was  a  surety  prior  to  the  date  of  its  dls- 
diarge.  If  this  be  true,  the  plaintiff  In  er- 
ror Is  entitled  to  prevail  here;  if  not,  the 
judgment  of  the  lower  court  should  be  sus- 
tained. 

Wilson's  Revised  and  Annotated  Statutes 
of  1903,  {  1868,  conferred  authority  upon  the 
judge  of  the  probate  court  to  require  a  guard- 
ian to  execute  a  new  bond  whenever  it  was 
deemed  necessary,  and  that  the  judge  of  said 
court  might  discharge  existing  sureties  from 
further  liability  after  proper  notice  when  no 
injury  could  result  to  those  interested  in  the 
estate. 

This  court,  in  the  case  of  United  States 
Fidelity  &  Guaranty  Company  v.  Hansen,  36 
Okl.  473,  129  Pac.  66,  Ann.  Cas.  1915A,  402, 
has  said:  "This  statute  gave  the  authority  to 
release  the  bond.  •  *  • "  See,  also,  Spen- 
cer V.  Houghton,  68  CaL  82,  8  Pac.  679; 
Jamison  t.  Cosby,  11  Humph.  (Tenn.)  273; 
Wilborne  t.  Commonwealth,  6  J.  J.  Marsh. 
(Ky.)  617,  and  21  Cya  235. 

The  reports  flled  by  the  guardian  In  1906, 
1907,  and  1908  merely  show  the  amount  of 
money  with  which  the  guardian  was  charge- 
able on  said  dates,  and  the  judgment  of  set- 
tlement made  by  the  county  judge  with  the 
guardian,  which  is  conclusive  here,  shows 
that  the  gcuardian  bad  in  Ills  hands,  or  should 
have  liad,  all  during  the  life  of  the  bond 
upon  which  the  plaintiff  in  error  was  surety, 
more  numey  than  the  amount  of  the  bond  or 
the  judgment  rendered  here.  A  defalcation 
exists  here  npon  the  part  of  the  guardian. 
He  was  ordered  to  pay  the  money  in  his 
hands  to  bis  ward.  He  has  failed  and  refus- 
ed so  to  do.  Will  the  law  say  when  this 
misappropriation  Is  presumed  to  have  taken 
place?  Must  the  ward  who  was  unable  to 
act  for  himself,  and  who  was  all  during  the 
life  of  this  bond  a  minor,  be  compelled  to 
show  that  this  misappropriation  happened 
before)  its  disdiarge,  or  does  the  duty  rest 
upon  the  surety  upon  said  bond  relying  upon 
said  discharge  and  release  to  show  that  It 
did  not  occur  while  said  bond  was  in  force? 
It  must  be  treated  as  settled  law  in  this 
state  that,  if  the  guardian  had  this  money 
In  his  hands  when  the  compcuiy  was  r«Aeased 
and  discharged,  then  it  is  not  liable  for  any 
subsequent  defaults;  but  it  is  also  true  that 
it  was  not  discharged  or  released  from  past 
defalcations. 

[J]  It  is  the  purpose  of  the  law  to  protect 
the  property  interest  of  all  wards  and  to 
carefully  guard  thrfr  rights  from  the  con- 
duct of  their  guardians.  Here  a  surety  for 
liire  seeks  to  avoid  paying  for  the  default  of 
the  guardian  and  says  the  ward  has  not 
shown  any  default,  while  it  was  surety  upon 
the  b<nid.    A  default  is  ^own  to  exist.    The 


ward's  money  is  gone — spent  wbll«  be  was 
unable  to  act  or  protect  himself.  He  perhaps 
would  not  be  able  to  show  when  or  bow  his 
money  was  wasted.  He  has  shown  enough 
to  justify  a  recovery  against  his  guardian. 
He!  need  show  no  more.  The  surety  must 
pay,  or  show  why  he  should  not.  21  Qyc. 
235,  says: 

"In  an  action  against  a  discharged  sarety 
the  bnrdon  is  on  him  to  show  that  the  gnardian 
was  not  in  default  when  the  release  was  made." 

In  Freeman  v.  Brewster,  93  6a.  651.  21  S. 
E.  166,  the  Supreme  Court  of  Georgia  said: 

"And  where  it  Is  shown,  in  an  action  of  this 
kind,  that  one  of  the  guardians,  during  the 
minority  of  the  ward  and  whilo  the  letters  of 
raardianship  were  in  force,  received  assets  be- 
longing to  the  ward,  the  burden  is  cast  upon 
the  defendants  to  show  tiiat  a  legal  disposition 
of  such  assets  was  made.     *    *     *  " 

.While  defaults  nor  defalcations  npon  the 
part  of  guardians  are  not  presumed  to  exist, 
yet,  when  the  admitted  facts  show  sn<di  to  be 
true,  it  seems  to  be  the  better  rule  of  law  to 
require  the  surety  upon  the  guardian's  bond, 
in  the  absence  of  any  evidence  as  to  when 
the  ward's  money  was  spent,  before  a  release 
can  be  relied  upon  as  a  bar  to  recovery,  to 
show  that  the  same  did  not  happen  while  lie 
was  surety  upon  the  guardian's  bond.  The 
surety  is  in  a  better  position  to  protect  bim- 
Beit  from  liability  than  the  infant  or  incom- 
petent ward  is  to  safeguard  his  interests. 

In  Childs  V.  McGrew,  171  S.  W.  506,  the 
Court  of  ClvU  Appeals  of  Texas  uses  the  fol> 
lowing  language: 

"The  burden  is  upon  the  sureties  on  a  gnar- 
dian's  bond  to  clearly  establiah  their  deifense 
wliich   would  relieve  them   of  liability." 

In  Boyd  v.  Withers,  103  Ky.  702,  46  S.  W. 
13,  the  Supreme  Court  of  that  state  said: 

'^The  main  question  to  be  determined  on  the 
appeal  is:  On  whom  docs  the  burden  rest  of 
proving  the  date  when  the  insdvent  guardian 
appropriated  to  his  own  use  the  funds  of  his 
wards? 

"It  is  claimed  bv  appellee  that  he  can  be 
held  responsible  only  for  sudi  acts  of  malad- 
ministration of  the  guardian  as  are  proven  to 
have  been  done  whue  he  was  surety  on  the 
bond;  that  in  the  absence  of  such  proof  the 
presumption  is  that  the  funds  of  the  wards  were 
in  the  hands  of  tho  guardian,  intact,  at  the 
date  of  the  execution  of  the  new  bond;  that 
to  overcome  this  presumption  and  hold  ap- 
pellee liable  the  burden  of  proof  is  upon  ap- 
pellants to  show  affirmatively  that  the  waste 
complained  of  was  committed  by  the  gnardian 
during  the  existence  of  the  first  bond,  and  that 
the  record  is  wholly  wanting  in  proof  conduc- 
ing to  establish  tliis  fact. 

"It  is  true  that  in  the  vast  majority  of  in- 
stances the  burden  of  proving  any  fact  lies  np- 
on the  party  who  substantially  asserts  the  af- 
firmative of  the  issue.  This  is  a  rulo  of  con- 
venience, adopted,  not  becaase  it  is  impossible 
to  prove  a  negative,  bnt  because  the  negative 
does  not  admit  of  the  direct  and  simple  proof 
of  which  the  affirmative  is  capable;  yet  there 
are  exceptions  to  this  general  rule  recognized 
by  all  the  authorities.  When  a  fact  is  more 
particularly  within  tho  knowledge  of  one  party 
than  the  other,  the  burden  of  proof  is  on  such 
party,  as  the  law  vrill  not  force  a  party  to  shew 
a  fact  which  by  intendment  of  law  is  not  with- 
in his  knowledge.  See  Greenleaf  on  Evidence^ 
I  78,  and  1  Bice  on  Evidence,  117. 
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"And  thlfl  cftM  {Iltutrates  tiie  Juataeas  of 
this  exception.  The  guardian  knows  the  time 
when  he  appropriated  the  funds  of  his  infant 
warda  to  hia  own  nse,  and  the  aecnrity  npon 
hia  bond,  by  reason  of  tho  relation  existing  be- 
tween them,  preaumably  alao  haa  knowledge  of 
thia  fact,  whilst,  on  the  other  hand,  it  is  mani- 
festly improbable  that  the  infant  wards  can  have 
any  information  on  this  pcdnt." 

The  Supreme  Oonrt  of  the  United  States, 
In  Farrar  et  al.  t.  United  States,  B  Pet  S88, 
8  L.  EJd.  159,  aald: 

"On  this  state  of  facts  the  bill  of  exceptions 
aaserta  threo  grounds  of  defenae:  (1)  That  the 
sureties  could  not  be  liable  at  all  for  the  money 
so  paid.  (2)  That,  if  at  all,  they  ought  to  be 
let  into  proof  that  Rector  had  appropriated  the 
money  to  his  own  use  beforo  the  date  of  the 
bond.    Or  (3)    •    •    • 

"On  tliese  points  we  feel  no  difficulty  in  af- 
firming that  for  any  sums  paid  to  Rector  prior 
to  the  execution  of  the  bond  there  is  but  one 
ground  on  which  the  sureties  could  be  held  an- 
swerable to  the  United  States,  and  that  is  on 
the  assumption  that  he  still  held  the  money  in 
the  bank  or  otherwise.  •  •  •  They  ought 
therefore  to  have  been  let  into  proof  of  the  aq- 
taal  state  of  facts,  so  vitally  important  to  their 
defense;  •  •  •  since  this  defense  goes,  not 
to  discbarge  a  liability  incurred,  but  to  negative 
its  ever  existing." 

Hie  ward  here  received  from  the  surety 
upon  the  last  bond  the  fall  amoont  of  Its  lia- 
bility. And  Inasmuch  as  the  evidence  falls 
to  show  that,  at  the  time  of  the  release  of  the 
plaintiff  In  error  upon  the  bond  of  this  goaiu- 
ian,  the  money  of  the  ward  was  In  his  lianda, 
we  must  hold  that  the  Judgment  of  the  lower 
oourt  holding  the  plaintiff  In  error  liable  upon 
tbe  bond  of  the  guardian  was  proper. 

Hie  Judgment  of  tbe  lower  court  is  then- 
foreafllrmed. 

PB2B  CURIAM.    Adopted  In  whole. 


AMERICAN   BONDING   &   TRUST  CO.   v. 
CLARK.     (No.  81G1.) 

(Supreme  Court  of  Oklahoma.     June  6,  1&17. 
Rehearing  Denied  July  31,  1817.) 

(Syllaliut  hy  the  Court.) 

OtTABDiANS— Bonds— LiABH-iTT  of  Sdbktt. 

Same  as  1  and  2  in  case  No.  8160^  Ameri- 
can Bonding  &  Trust  Cmnpany  v.  Arthur 
Coons,  166  Pac.  887. 

Conunlssioners'  Opinion,  Dlvl8l<m  No.  S. 
Error  from  District  Court,  Pawnee  County; 
Conn  Linn,  Jndge. 

Action  by  !<>.  M.  Clark,  administrator  of  the 
estate  of  Walter  O.  Hunt,  deceased,  against 
tbe  American  Bonding  &  Trust  Company. 
Ttiere  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

D.  H.  Wilson,  of  Vlnlta.  for  plaintUf  in 
error.  Clark  &  Armstrong,  of  Pawnee,  for 
def «idant  in  error. 

HOOKER>  C.  Robert  Chasteen  was  ap- 
pointed guardian  of  one  Walter  O.  Hunt 
by  order  of  the  probate  court  of  Pawnee 
county,  and  on  the  15th  day  of  May,  1902, 
executed  a  bond  as  such  with  the  American 


Bonding  &  Trost  Compan}'  as  tale  surety, 
which  bond  was  duly  approved  on  May  22, 
1902.  On  the  26th  day  of  June,  1906,  the 
said  Chasteen,  as  guardian  aforesaid,  by 
dlrectloa  of  tbe  probate  court  of  said  county 
executed  another  bond  in  tne  sum  of  $2,000 
with  the  Columbia  Bank  &  Trust  Company 
as  his  surety,  which  bond  was  duly  approved 
on  that  date,  and  thereafter  on  O^e  1st  day 
of  June,  1908,  tbe  said  Chasteen.  as  guardian 
aforesaid,  executed  another  b<Mid  in  the  sum 
of  $1,000  with  the  Southern  Surety  Compa- 
ny as  his  surety,  which  bond  was  duly  ap- 
proved on  said  date.  On  the  19th  day  ot 
December,  1913,  the  Judge  of  the  county  court 
of  Pawnee  county  made  a  settlement  of  the 
accounts  of  said  guardian  and  Judicially  de- 
termined that  on  that  date  the  said  Chasteen, 
as  guardian,  was  chargeable  with  $1,741.83, 
and  directed  the  guardian  to  pay  the  same  to 
the  administrator  of  the  said  ward,  which 
tbe  guardian  failed  and  refused  to  do. 

In  the  petition  here  the  execution  and 
ai^roval  of  these  bonds  are  alleged,  as  well 
as  the  final  settlement  made  with  the  guard- 
ian as  stated,  and  also  a  failure  upon  tbe 
part  of  the  guardian  to  pay  over  said  money 
to  the  administrator  of  the  estate  of  said 
ward  aa  directed  and  ordered  to  do  by  tbe 
county  court  aforesaid.  The  answer  of  the 
American  Bonding  &  Trust  Company  In  this 
action  admits  the  execution  of  said  bond, 
but  seeks  to  be  relieved  from  liability  by 
virtue  of  an  order  of  release  and  discharge 
made  by  the  probate  court  of  Pawnee  coun- 
ty on  the  30th  day  of  June,  1906,  and  In  sup- 
port thereof  it  Is  claimed  that  it,  as  the 
surety  of  said  Ohasteen  upon  said  bond, 
complied  with  the  provision  of  the  statute 
In  such  cases  made  and  provided,  and  that 
on  the  3d  day  of  June,  1906,  the  probate 
court  aforesaid  did  enter  ah  order  in  said 
guardianship  proceeding  releasing  and  dis- 
charging it  from  future  liability  by  virtue 
of  its  Buretysblp  upon  the  bond  of  tbe  said 
Chasteen  as  guardian  of  said  ward.  Tbe 
reply  puts  this  In  issue.  And  upon  the  trial 
of  this  cause  it  was  stipulated  that  the 
administrator  had  received  the  sum  of  $1,- 
GOO  and  Interest  from  the  Southern  Siu%ty 
Company,  and  thereupon  the  defendant  in 
error  Introduced  in  evidence  the  reports  filed 
by  the  guardian  in  1906,  1907,  and  1908,  and 
rested  Iiis  case. 

The  annual  reports  filed  by  the  guardian 
are  not  Incorporated  In  the  case-made  here, 
but  there  is  embraced  the  annual  reports 
made  by  the  guardian  of  Harry  Coons,  Jr^ 
which  have  no  appllcatiim  to  the  case  here: 
likewise,  the  petitlcm  filed  by  the  Amer- 
ican Bonding  &  Trust  Company,  and  the  or- 
der of  discbarge  or  rriease  upon  which  It 
relied  to  relieve  it  from  liability,  are  not 
made  a  part  of  this  record ;  but  the  petition 
filed  and  tbe  or&a  of  release  made  in  the 
matter  of  the  estate  of  one  Harry  Coons  are 
attached  and  made  a  part  of  this  case-made, 
but  have  no  appUcatl<»i  to  the  case  under 
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consideration.  The  Judgment  of  settlement 
made  by  the  county  court  with  the  guard- 
ian in  ttiis  estate  shows  that  on  the  1st  day 
of  June,  1906,  the  guardian  was  chargeable 
with  $1,152.84,  and  that  he  was  chargeable 
on  Decwnber  19,  1913,  with  $1,741.83.  The 
bonding  company  In  the  court  below,  accord- 
ing to  the  record,  introduced  the  report  filed 
in  June,  1906,  by  the  guardian  and  also 
the  order  of  discharge  stated  above  and 
rested  its  case.  The  court  thereupon  ren- 
dered a  Judgment  against  the  American 
Bonding  &  Trust  Company  as  the  surety  for 
$170.12  with  interest  from  the  11th  day  of 
September,  1915.  To  reverse  this  Judgment 
the  company  has  appealed  to  this  court 

The  opinion  heretofore  rendered  in  case 
No.  8160  of  the  American  Bonding  &  Trust 
Company  ▼.  Arthur  Coons,  166  Pac.  887,  is 
controlling  here,  and  decisive  of  the  issues 
adverse  to  the  plaintiff  in  error. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

PER  CURIAM.    Adopted  in  whoI& 


AMERICAN   BONDING   &  TRUST  CO.   ▼. 
SMITH.    (No.  8179.) 

(Supreme  Gonrt  of  Olclahoma.     June  6^  1917. 
Rehearing  Denied  July  31,  1917.) 

(Syllalut  ly  the  Court.) 

Ouardian's  Bond— Subett— LiABiLrrT. 

Same  as  1  and  2  in  case  No.  81G0,  Ameri- 
can Bonding  &  Trust  Co.  v.  Coons,  166  Pac.  887. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  CX>urt  Pawnee  County; 
Conn  Ldnn,  Judge. 

Action  by  George  H.  Smith,  guardian, 
against  the  American  Bonding  &  Trust  Com- 
IMny.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

D.  H.  Wilson,  of  Vlnlta,  for  plaintiff  in 
error.  CHark  &  Armstrong,  of  Pawnee,  for 
defendant  in  error. 

HOOKER,  C.  Robert  Chasteen  was  ap- 
pointed guardian  of  James  Peters  by  the 
probate  court  of  Pawnee  county,  and  In  May, 
1902,  executed  a  bond  as  said  guardian  in 
the  snn>  of  $500  with  the  plaintiff  in  error 
as  the  surety,  which  bond  was  duly  approved. 
On  the  26th  day  of  June,  1906,  the  said 
guardian  executed  another  bond  In  the  sura 
of  $2,000  with  the  Columbia  Bank  &  Trust 
Company  as  his  surety,  which  bond  was  duly 
approved  on  that  date.  And  thereafter  on 
June  1,  1908,  he  executed  another  bond  as 
guardian  with  the  Southern  Surety  (3ompany 
as  his  surety  which  bond  was  duly  approved 
at  that  time.  On  the  14th  day  of  January, 
1014,  the  county  court  of  Pawnee  county 
settled  the  account  of  said  guarTlIan  and 
Judicially  determined  that  the  guardian  on 
that  date  was  chargeable  with  the  sum  of 
$2,154.71,  and  directed  the  guardian  to  pay 


the  same  to  the  defendant  in  error  as  the 
guardian  of  the  snid  James  Peters. 

The  petition  filed  In  this  action  alleges  the 
execution  of  these  bonds,  the  order  of  set- 
tlement, and  the  order  of  the  court  directing 
the  payment  of  the  money  to  the  plaintiff 
below,  and  the  noncompliance  therewith  by 
the  said  Robert  Chasteen,  as  guardian  of 
James  Peters,  and  asks  for  a  Judgment 
against  the  sureties  upon  these  bonds  for  the 
full  amount  due.  The  answer  of  the  Amer- 
ican Bonding  &  Trust  Company  admits  the 
execution  of  the  bond,  but  seeks  to  be  re- 
lieved from  liability  by  virtue  of  an  order 
of  release  and  discharge  made  by  the  probate 
court  of  Pawnee  county  on  the  26th  day  of 
June,  1006,  after  the  said  surety  had  com- 
plied with  the  statute  in  such  cases  made 
and  provided.  Upon  the  trial  of  this  cause 
in  the  court  below  the  parties  agreed  that  the 
defendant  in  error,  plaintiff  below,  had  re- 
covered a  Judgment  against  the  Southern 
Surety  Oimpany  for  the  full  amount  of  its 
bond,  and  that  the  same  was  treated  as  hav- 
ing been  collected,  and  thereupon  the  plain- 
tiff below  introduced  in  evidence  the  order 
of  settlement  made  by  the  county  court  of 
Pawnee  county  of  the  accounts  of  the  said 
guardian,  showing  that  the  guardian  was 
chargeable  with  the  amount  of  money  stated 
above,  and  also  offered  in  evidence  a  re- 
port of  sale  of  real  estate,  and  the  confirma- 
tion of  the  report  of  sale.  And  also  tendered 
the  annual  reports  filed  by  the  guardian  in 
1906  and  1907,  but  the  trial  court  exclud- 
ed these  two  reports.  Thereupon  the  sure- 
ty company  offered  In  evidence  the  order  of 
the  probate  court  of  Pawnee  county  made  on 
the  30th  day  of  June,  1006,  discharging  it 
from  liability  on  said  bond. 

We  are  of  the  opinion  that  these  reports 
which  were  filed  by  the  guardian  were  com- 
petent evidence  as  an  admission  of  liability 
upon  his  imrt  for  the  amount  of  money 
shown  thereby  with  which  he  was  chargeable 
belonging  to  his  ward,  and  they  should  have 
l>een  admitted ;  but,  Inasmuch  as  the  settle- 
ment made  by  the  court  with  the  guardian  at 
the  time  of  his  discharge  substantially  cov- 
ered the  same  transactions,  the  defendant 
in  error  was  not  prejudiced  by  the  refusal 
of  the  court  to  permit  the  same  to  be  Intro- 
duced in  evidence.  This  order  of  settlement 
under  the  record  here  is  conclusive  upon  all 
parties  and  becomes  final  unless  appealed 
from,  and  we  have  so  treated  it  here.  How- 
ever, current  reports  or  annual  reports  are 
not  conclusive  either  in  favor  or  against  the 
soetles  upon  the  guardian's  bond.  See  21 
Cyc.  239;  Cogswell  v.  State.  65  Ind.  1; 
State  V.  Hoster,  61  Mo.  514;  Rldi  ▼.  Trust 
Co.,  126  Ga.  466,  55  S.  E^  336.  Judgment 
was  rendered  in  this  action  for  $500  with 
Interest  from  the  13th  day  of  April,  1914. 

The  opinion  rendered  in  No.  8160,  Ameri- 
can Bonding  &  Trust  Co.  v.  Arthur  Coons, 
166  Pac.   887,  is  decisive  of  the  issues  in- 
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roKed  In  this  action,  nnd  tbe  Judgment  of 
tbe  lower  court  Is  therefore  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


BAKRR  et  al  T.  HU.NT  &  OO.    (No,  8074) 
(Supreme  Court  of  OUaboma.    July  81,  1917.) 

(Syllalms  iy  the  Court.) 

1.  JcDOHKNT  «=143(5)— Vacation— GBotwna 

Tt  ia  not  sufficient  eround  upon  which  to 
vacate  judinnent  that  the  plaintifrs  nor  their 
attomeya  of  record  were  not  notified  by  the 
court  detk  of  the  time  that  the  case  waa  aet  Cor 
trial. 

2.  JnnovENT  «=»143(3)  —  Vaoatioh  —  Casu- 

AI.TT. 

When  unavoidable  casualty  or  misfortune  is 
alleged,  the  facts  must  be  so  stated  as  to  make 
it  appear  that  no  reasonable  or  proper  diligence 
or  care  could  have  prevented  the  trial  or  judg- 
ment; that  is.  that  the  party  complaining  is 
not  himself  guilty  of  any  laches. 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  Connty  Oonrt,  Wagoner  County ; 
J.  C.  Plnson,  Judge. 

Petition  by  U  R.  Baiter  and  another  against 
Hunt  ft  0>.,  to  vacate  a  Judgment.  Vacation 
was  denied,  and  petitlonera  bring  error.  Af- 
firmed. 

Snider  &  Shipley,  of  Hasltell,  and  Watts  & 
Molony  and  Edward  M.  Gallaher,  all  of 
Wagoner,  for  plalntUXs  In  error.  W.  T.  &  A. 
O.  Hunt,  of  Wagoner,  for  defendant  In  error. 

PpPB,  C.  This  proceeding  to  vacate  a 
default  judgment  rendered  by  the  trial  court 
la  brought  under  Rev.  Laws  1910,  {  6267, 
subsection  7,  which  provides  that  the  court 
shall  have  the  power  to  vacate  its  own  Judg- 
ment or  orders  at  or  after  the  term  at  which 
such  Judgment  or  order  was  made  for  un- 
avoidable casualty  or  misfortune  preventing 
the  party  from  prosecuting  or  defending. 
The  petition  was  duly  verified,  setting  forth 
tbe  Judgment,  the  defense  to  the  action,  and 
the  groonds  for  vacating  the  same,  which  are 
as  follows:  First  For  mistake,  neglect,  or 
omission  of  the  clerk  of  said  court  or  of  the 
clerk  of  the  courts  in  falling  to  notify  in 
any  way,  shape,  or  form  the  plaintiffs  herein 
or  their  attorneys  of  record  of  the  setting 
of  said  case  on  the  22d  day  of  January,  1915. 
Second.  For  tbe  reason  that  the  plalntiUs 
herein  or  their  attom^s  of  record  had  no 
knowledge,  constructive  or  otherwise,  of  the 
setting  of  said  case  for  trial  on  the  22d  day  of 
January,  1915,  due  to  no  fault  or  negligence 
of  due  diligence  on  the  part  of  these  plaintiffs 
and  their  attorneys.  To  this  petition  the 
defendants  In  error  filed  a  motion  to  strike 
tbe  plalntUTs  petition. 

[11  It  is  clear  from  the  record  In  this  case 
that  there  was  a  hearing  on  the  merits  of 
the  petition  had  on  September  10,  1915,  at 
which  bearing  testimony  was  offered  by  the 
plaintiffs  In  error  in  support  of  the  allega- 
tions of  thdr  petition,  and  that  the  court  was 


fully  advised  as  to  the  merits  of  the  case, 
both  parties  to  the  action  treated  the  pleading 
filed  by  defendant  in  error  as  an  answer  to 
the  petition,  and  ttie  court,  in  sustaining  the 
"motion,"  In  reality  denied  the  relief  prayed 
for  In  plaintiffs'  petition. 

nie  plaintiffs  In  error  neither  allege  nor 
prove  facts  which  would  make  it  appear  that 
tbey  themselves  were  not  guilty  of  neglect, 
and  that  no  reasonable  or  proper  diligence 
or  care  conid  have  prevented  the  trial  or 
Judgment  The  plaintiffs  in  error  knew  that 
tbe  case  was  pending  In  the  county  court  and 
had  been  for  some  time,  and  it  was  their  duty 
to  use  reasonable  diligence  to  ascertain  when 
the  case  was  set  for  trial.  Neither  the  peti- 
tion nor  the  evidence  Introduced  discloses  any 
efforts  on  the  part  of  the  plaintiffs  in  error  to 
ascertain  the  date  on  which  the  cause  bad 
l>een  set  for  trial.  The  only  excuse  they  offer 
Is  that  neither  the  defendants  nor  their  at- 
torneys were  notified  by  the  court  clerk  that 
the  cause  had  been  set  for  trial  on  the  22d 
day  of  January,  1915.  This  question  bas  been 
thoroughly  settled  in  this  Jurisdiction. 

[2]  In  case  of  Tracy  et  al.  v.  State  ex  reL 
Fancher,  County.  Attorney,  and  cases  dted 
therein,  150  Pac.  406,  the  court  lays  down 
tbe  following  rule: 

"There  ia  no  law  of  this  state  that  requires 
ttiat  attorneys  or  their  dients  be  notified  of  the 
setting  of  the  time  for  trial.  It  is  the  duty  of 
any  attorney  to  lie  diligent,  and  ascertain  when 
hia  case  is  set  for  trial." 

In  passing  on  tbe  same  question  the  court 
said: 

"When  nnavoidable  casualty  or  misfortune  is 
alleged,  the  facts  must  be  so  stated  as  to  make 
It  appear  that  the  complaining  party  is  not  him- 
self guilty  of  negligence,  and  that  no  reasonable 
or  proper  diligence  or  care  could  have  prevented 
the  trial  or  judgment"  Forest  v.  Appelget  et 
aL,  154  Pac.  1129',  Lindsey  et  aL  v.  Goodman, 
157  Pac.  844.- 

We  are  therefore  of  the  opinion  that  the 
trial  court  did  not  commit  error  in  denying 
the  relief  sought  by  the  plaintiffs  In  error. 
The  Judgment  of  tbe  lower  court  is  afiirmed. 

PS^R  CURIAM.    Adopted  in  whole. 


BOARD  OF  COM'RS  OF  OBADY  COUNT! 

V.  CASTUil&IAN.     (No.  8025.) 
(Supreme  Court  of  Oklahoma.    July  81.  1917.) 

(Sullabui  hy  the  Court.) 

SHEuim  AND  Constables  4=968— Miixaob— 
Deputy  Shxbifp. 
Under  the  statutes  in  force  in  this  state  in 
November,  1915,  a  county  was  liable  to  a  deputy 
sheriff  for  onl^  60  per  cent,  of  the  mileage 
earned  by  him  in  serving  or  attempting  to  serve 
criminal  processes,  and  no  more. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Grady  Ciounty; 
Will  Unn,  Judge. 

Action  between  the  Board  of  COnnty  C>om- 
mlssioners  of  Orady  County  and  R.  h.  Castle- 
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man.    There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

John  H.  Venable,  of  Chlckasha,  for  plain- 
tiff in  error.  Holding  &  Herr,  of  Chlckasha, 
for  defendant  in  error. 

HOOKER,  C.  The  question  involved  is  to 
determine  whether  a  deputy  sheriff  in  1915 
was  entitled  to  be  paid  by  the  county  com- 
pensation for  the  number  of  miles  traveled  by 
him  in  serving  processes  in  criminal  cases, 
based  upon  the  statutory  allowance  of  10 
cents  per  mile,  or  whether  the  county  was 
liable  only  for  60  per  cent  thereof.  It  is 
shown  by  the  recoiU  that  the  county  has  paid 
80  per  cent  to  the  deputy  sheriff,  and  the 
amount  Involved  here  is  the  other  40  per 
?ent  claimed  by  the  deputy  sheriff  in  serv- 
ing and  attempting  to  serve  criminal  process- 
es for  the  state  in  Grady  county,  Okl.,  during 
the  month  of  November,  1915. 

It  must  be  conceded  that  the  compensation 
to  be  paid  to  the  deputy  sheriff  is  governed 
and  controlleSd  by  the  statutes  in  force  at  the 
time  the  services  were  performed.  By  ref- 
erence to  section  8197  of  Revised  Laws  1910 
(Harris-Day  Code),  we  find  that  the  fees  an- 
tborlzeid  to  be  charged  by  the  sheriff  and  the 
constable  are  specifically  enumerated  therein, 
and  that  the  heading  of  this  section  provides 
that: 

"The  sheriff  and  constable  shall  diarn  and 
collect  the  following  fees  and  none  other. 

And  that  following  this  heading,  opposite 
each  particular  act  to  be  performed  by  the 
officers  named,  is  the  amount  which  he  is  ea- 
tltled  to  charge  therefor,  and  in  this  list  of 
charges  we  find: 

"For  each  mile  actually  and  necessarily  trav- 
eled in  his  county  in  serving  or  endeavoring  to 
serve  any  writ,  etc.,  or  in  pursuing  any  fugitive 
from  justice,  ten  cents." 

By  a  Just  c<msideratlon  of  this  statute  It 
is  evident  that  the  Legislature  intended  to 
designate  this  mileage  as  a  fee,  and  that  the 
same  was  regarded  and  intended  by  the  Leg- 
islature as  fees.  In  1910  and  1911  the  Leg- 
islature enacted  chapter  12,  and  section  8 
thereof,  which  may  be  found  on  page  28  of 
the  Session  Laws  of  1910-11,  which  was 
amendatory  of  chapter  69  of  Session  Laws  of 
1910,  and  as  amende'd  is  as  follows: 

"The  sheriff  may,  by  and  with  the  consent  of 
the  county  commissioners,  appcHnt  •  •  •  who 
shall  receive  as  their  tall  compensation  •  *  * 
sixty  (00)  per  cent  of  all  fees  by  them  earned  in 
criminal  cases,  and  the  balance  of  such  fees, 
earned  and  collected  in  criminal  and  civil  cases, 
shall  be  paid  into  the  county  treasury  monthly, 
end  duplicate  receipts  therefor  filed  with  the 
county  clerk :  Provided,  however,  that  the  coun- 
ty shall  be  liable  to  the  deputy  for  sixty  (60) 
per  cent,  of  all  fees  earned  in  serving,  or  endeav- 
oring to  serve,  all  criminal  procestsee  within  the 
state;  and  provided,  that  no  such  fees  shall  be 
allowed  by  the  board  of  county  commissicmers 
until  such  deputy  shall  have  filed  an  itemized 
and  verified  statement  that  such  fees  have  not 
and  cannot  be  collected  from  any  other  sfnirce: 


*  *  *  Provided,  farther,  that  In  no  ease  diaS 
the  county  be  liable  to  any  field  depu^  sherilf 
for  more  than  twelve  hundred  dollars  ($1,200.00) 
per  annum.    •    •    • " 

By  reference  to  this  section  of  the  statute. 
It  is  apparent  that  the  Legislature  intended 
that  the  word  "fee"  should  include  mileage^ 
and  to  limit  the  liability  of  the  county  to  60 
per  cent  thereof,  fbr  these  words  "sixty  (60) 
per  cent,  of  all  fees  earned  in  serving,  or  en- 
deavoring to  serve,  all  criminal  processes 
within  the  state"  clearly  Include  "mileage" 
within  the  term  "fee,"  as  in  the  absence  of  ex- 
ecuting any  process  the  'deputy  sheriff  would 
not  be  entitled  to  any  compensation  for  en- 
deavoring to  serve  the  same,  and  the  force 
and  effect  of  the  words  "endeavoring  to 
serve"  must  necessarily  be  that  the  Legis- 
lature had  the  mileage  in  view  in  the  use 
thereof. 

Construing  these  two  statutes  together,  it 
is  our  opinion  that  what  is  denominated  by 
ttie  deputy  sheriff  as  mileage  was  Intended  by 
the  Legislature  to  be  embraced  within  the 
word  "fee,"  as  used  In  these  two  acts,  and 
that  the  limitation  of  liability  to  the  county 
to  60  per  cent  of  all  fees  includes  mileage. 
See  Burrows  t.  Balfour,  39  Or.  488,  65  Paa 
1062,  where  it  la  held  that  the  word  "fee"  In- 
cludes mileage  and  per  diem,  to  which  a  wit- 
ness is  entitled. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed. 

PER  CURIAM.     Adopted  in  whole. 


HUBEB  T.  AEEBS  et  aL    (No.  7383.) 
(Supreme  Orart  of  Oklahoma.    July  24,  1917.) 

(SvOahu*  hv  iha  Oimrt) 

Taxation  «=»453  — CoLLScnow— STATUTsa— 

Exclusive  Rehidt. 
Section  7,  art.  1,  c.  lOT,  Sess.  Lews  1915^ 
provides  a  plain,  speedy,  and  adequate  remedy 
against  an  illegal  tax,  from  which  the  law  pro- 
vides no  appeal,  and  such  remedy  is  exclusiveu 

Commissioners'  Opinion,  Division  Na  L 
Error  from  District  Court,  Texas  County; 
W.  O.  Crow,  Judge. 

Action  by  H.  L.  Huber  against  W.  D.  Akos 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

John  L.  Gleason,  of  Goymon,  and  Charles 
L.  Moore,  of  Oklahoma  City,  for  plaintiff  in 
error.  V.  H.  Grinstead,  of  liberal,  Kao.,  for 
defendants  in  error. 

RUMMONS,  C.  This  action  was  commenc- 
ed by  the  plaintiff  in  error  in  the  district 
court  of  Texas  county  against  the  defend- 
ants in  error,  on  April  15, 1915,  to  enjoin  the 
defendants  In  error,  as  the  pretended  board 
of  trustees  of  the  pretended  town  of  Tyrone, 
from  doing  any  act  as  members  of  the  board 
of  tnistees  of  the  town  of  Tyrone,  and  from 
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making  and  certifying  an  estimate  of  the 
revenue  to  be  raised  by  taxation  for  said 
town  of  Tyrone  for  the  purpose  of  a  levy,  to 
be  made  by  the  county  excise  board  of  Texas 
county.  Upon  tbe  hearing  defendants  In  er- 
ror had  judgment,  and  the  court  denied  the 
Injunction  praye^  by  plaintiff  in  error. 

Pialntlfl  in  error  sought  to  enjoin  the  de- 
fendants in  error,  as  members  of  the  tward 
of  trustees  of  the  town  of  Tyrone,  in  Texas 
rounty,  from  making  an  estimate  of  the  reve- 
nue needed  by  said  town  of  Tyrone  and  cer- 
tifying the  same  to  the  excise  board  of  Texas 
county,  for  the  purpose  of  having  such  ex- 
cise board  levy  a  tax  upon  the  property  of 
plaintiff  situate  In  said  town  of  Tyrone,  In 
order  to  raise  such  revenue.  It  was  alleged 
by  the  plaintiff  in  error  tliat  the  steps  taken 
In  the  organisation  and  incorporation  of  said 
town  of  Tyrone  were  so  irregular,  insufficient, 
and  contrary  to  law  that  the  action  of  tbe 
board  of  county  commissioners  of  Texas 
county  in  incorporating  said  town  of  Tyrone 
was  wholly  void,  and  that  the  incorporation 
of  said  town  was  null  and  void,  and  that  tbe 
defendants  in  error  were  wholly  without  au- 
thority to  act  as  trustees  of  said  tovm  be- 
cause of  the  Invalidity  of  such  incorporation. 
It  was  further  alleged  that  the  defendants 
in  error  were  threatening  to  and  were  about 
to  make  an  estimate  of  the  revenue  neces- 
sary for  said  town  of  Tyrone  for  the  purposes 
of  taxation,  and  that  if  such  acts  were  per- 
mitted a  tax  would  be  levied  npcm  the  proper- 
ty of  the  plaintiff  in  error  situated  in  said 
town,  which  would  constitute  a  cloud  upon 
tbe  title  to  said  property,  that  plaintiff  in 
error  would  suffer  irreparable  injury,  and 
that  be  bad  no  adequate  remedy  at  law. 

Secti<Hi  7,  art  1,  c.  107,  Sess.  Laws  1915, 
which  took  effect  March  11,  1915,  before  the 
commencement  of  tills  action,  provides  as 
follows: 

'^n  all  cases  where  the  ill^ality  of  the  tax  is 
•Deged  to  arise  by  reason  of  some  action  from 
which  tlie  laws  provide  no  appeal,  the  aggtiered 
person  sliall  pay  th^  full  amount  of  the  taxes  at 
the  time  and  in  the  manner  provided  by  law,  and 
shall  give  notice  to  the  officer  collecting  the 
taxes  showing  the  grounds  of  complaint  and 
that  suit  will  be  brought  against  tbe  officer  for 
recovery  of  them.  It  shall  be  the  duty  of  such 
collecting  officer  to  hold  such  taxes  separate 
and  apart  from  all  other  taxes  collected  by  him, 
for  a  period  of  thirty  days  and  if  within  such 
time  summons  shall  be  served  upon  such  officer 
in  a  suit  for  recovery  of  such  taxes,  tbe  officer 
shall  farther  hold  such  taxes  until  the  final 
determination  of  such  suit.  All  such  suits  shall 
be  brought  in  the  court  having  jurisdiction  there- 
of, and  they  shall  have  precedence  therein;  If, 
upon  final  determination  of  any  such  suit,  the 
court  shall  determine  that  the  taxes  were  il- 
legally collected,  as  not  b^ng  due  the  state, 
county  or  subdivision  of  the  county,  the  court 
shall  render  judgment  showing  tlie  correct  and 
legal  amount  of  taxes  due  by  such  person,  and 
■hall  issue  such  order  in  accordance  with  the 
court's  findings,  and  If  such  order  shows  that 
the  taxes  so  paid  are  in  excess  of  tbe  legal  and 
correct  amount  due,  the  collecting  officer  shall 
pay  to  such  person  the  excess  and  shall  take 
Dis  receipt  thwefor." 


This  section  provides  a  remedy  to  the  plain- 
tiff in  error  for  relief  against  the  illegality 
of  the  threatened  action  of  the  defendants  in 
error,  if  it  be  illegal.  In  Black  v.  Gelssler, 
159  Pac.  1124,  Gelssler  sought  to  enjoin  the 
board  of  county  commissioners  of  Oklahoma 
county  from  performing  certain  acts  de- 
volved upon  them  by  the  "Registration  Law," 
alleging  that  the  plaintiff,  Gelssler,  was  a 
citizen  and  taxpayer  of  Oklahoma  county, 
and  that  the  board  of  county  commissioners, 
unless  restrained  would  pay  out  large  sums 
of  money  in  carrying  out  the  provisions  of 
the  registration  law,  which  law  was  alleged 
to  be  unconstitutional  and  void,  and  that 
said  sums  of  money  would  be  Included  in  the 
estimate  of  taxes  of  said  county,  which  taxes 
would  be  collected  by  the  county  treasurer 
all  without  authority  of  law.  Mr.  Justice 
Hardy,  who  delivered  the  opinion  of  the 
court,  says: 

"The  tax  which  plaintiff  apprehends  he  will  be 
compolliy]  to  pay  had  not  been  levied  at  the  time 
of  the  filing  of  this  suit  The  law  did  not  levy 
the  tax,  but  same  can  only  result  from  inclu- 
sion of  the  amount  thereof  in  the  estimate  of 
the  county  commissioners  and  the  levy  to  be 
made  in  pursuance  thereof  by  the  excise  board. 
The  apprdiended  tax,  then,  Is  one  whose  illepral- 
ity  arises  by  reason  of  some  action  from  which 
the  law  provides  no  appeal,  and  is  embraced 
within  the  terms  of  said  section  7,  and  plaintiffs 
remedy  was  to  await  the  actual  levy  of  said  tax, 
and  then  to  pay  same  at  the  time  and  in  the 
manner  provided  by  law,  and  to  give  the  officer 
collecting  it  notice  that  such  tax  was  paid  un- 
der protest,  specifying  the  grounds  of  complaint, 
and  that  suit  would  be  brought  asainst  tbe  of- 
ficer to  recover  the  amount  so  paid.  The  pro- 
cedure provided  by  this  act  furnishes  plaintiff 
with  a  plain,  adequate,  and  speedy  remedy  for 
tbe  correction  of  any  error  in  the  assessment 
or  equalization  of  his  proper^  and  for  the  re- 
cove^  of  any  taxes  wbidi  may  be  illegally  a«- 
sessed  against  him,  and  where  such  a  remedy 
exists  equity  will  not  Interfere  by  Injunction 
with  the  levy  and  collection  of  tbe  rei-enues  of 
the  state  government.  Smith  v.  Board  of  Com'ra, 
28  Okl.  810,  .  110  Pac.  660:  Garvin  Coun- 
ty V.  Lindsay  Bridge  Co.,  32  Okl.  784,  124  Pac. 
324;  Fast  et  al.  v.  Rogers,  County  Treasurer. 
30  Okl.  280,  110  Pac.  241;  Harris  et  al.  v! 
SmUey,  36  Okl.  80,  128  Pac  276;  Turner  et 
aL  V.  Ardmore  et  aL,  41  Okl.  660,  130  Pac. 
1158." 

In  tbe  third  syllabus  in  Black  et  aL  t. 
Gelssler  et  al.,  supra,  it  is  held: 

"It  was  within  the  power  of  the  Legislature 
to  ennct  said  section  7,  and  the  remedy  thwdn 
provided  is  plain,  speedy,  and  adequate,  and  is 
exclusive." 

The  foregoing  disposes  of  tfals  appeaL 
While  an  Injunction  is  prayed  against  the 
defendants,  restraining  them  from  perform- 
ing any  acts  as  members  of  the  board  of 
trustees  of  said  town  of  l^rone,  no  allega- 
tion is  made  of  any  other  acts  that  were 
about  to  be  or  were  threatened  to  be  done  by 
defendants  In  error  that  would  cause  plain- 
tiff in  error  injury.  Nor  are  any  such  acts  Or 
threatened  acts  shown.  The  sole  Injury  com- 
plained of  was  tlie  threatened  taxation  of 
the  property  of  the  plaintiff  In  error  to  pay 
the  municipal  expenses  of  said  town.  From 
such  injury  section  7,  art  1,  c.  107,  Seas. 
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Laws  1915,  supra,  provides  as  we  have  seen, 
an  excIuslTe  remedy. 

The  Judgment  of  the  trial  court  should 
therefore  be  affirmed. 

PE)R  CURIAM.    Adopted  In  whole. 


INDIAHOHA  REPINING  CO.  t.  KUNKLER. 
(No.  8061.) 

(Supreme  Court  of  Oklahoma.     May  22,  1917. 
Rehearing  Denied  July  31,  1917.) 

(Bvttabut  (y  the  Court.) 

JxrsncBS  or  the  Peace  «=>87(7)— Pboceduim 
— Gabwishme  NT— Obdeb— Effect. 
An  order  of  the  justice  of  the  peace  -  di- 
rectin);  ganiiBhee  to  pay  money  into  court,  not 
appealed  from,  is  not  a  final  judgment.  The 
effect  of  such  order  is  to  give  to  the  creditor 
the  game  right  to  enforce  the  payment  of  money 
from  the  garnishee  that  the  debtor  previously 
had. 

(»nunlssioners'  Opinion,  Division  No.  2. 
Error  from  Ck)unty  (Tourt,  Okmulgee  County ; 
Mark  It.  Bozarth,  Judge. 

Action  by  M.  M.  Kunkler  against  the  In- 
dlahoma  Refining  Company,  a  corporation. 
There  was  a  judgment  for  plalntift,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

William  M.  Matthews,  of  Okmulgee,  for 
plaintiff  In  error.  M.  A.  Dennis,  of  Okmul- 
gee, for  defendant  in  error. 

I 

WEST,  C.  This  Is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Okmulgee  county 
In  favor  of  defendant  In  error,  M.  M.  Kunk- 
ler, plaintiff  below,  who  will  hereinafter  be 
so  designated,  against  plaintiff  In  error,  who 
was  defendant  below,  and  who  we  will  so 
designate  hereinafter. 

It  appears  that  this  suit  grew  out  of  a 
garnishment  proceeding  before  a  Justice  of 
the  peace  of  Okmulgee  county,  wherein  plain- 
tiff had  obtained  a  judgment  against  one  J. 
B.  Turner  for  the  sum  of  $196.75  and  costs, 
and,  after  execution  on  said  Judgment  bad 
been  returned  nulla  bona,  plaintiff  caused 
garnishment  summons  to  issue  against  de- 
fendant, Indiahoma  Refining  Company,  gar- 
nishee In  said  cause,  who  answered  stating 
that  It  was  indebted  to  J.  B.  Turner,  de- 
fendant In  said  proceeding,  In  the  sum  of 
f500,  and  six  days  thereafter  on  the  18th 
day  of  November,  1914,  defendant  filed  an 
amended  answer  alleging  that  it  was  not  in- 
debted to  J.  B.  Turner  In  any  sum,  but  It  was 
indebted  to  J.  B.  Turner,  Jr.,  In  the  sum  of 
about  $500,  and  that  It  was  mistaken  as  to 
the  identity  of  the  parties  at  the  time  of  fil- 
ing the  original  answer,  and  that  the  justice 
struck  the  amended  answer  of  garnishee 
from  the  files  and  directed  It  to  pay  into  court 
the  sum  of  $250,  which  It  failed  and  refused 
to  do,  and  thereupon  this  cause  was  insti- 
tuted on  said  order  to  recover  said  amount. 


There  are  a  great  many  assignments  of  er- 
tOT  predicated  on  the  action  of  the  court  In 
striking  the  answer  of  defendant.  In  refusing 
to  permit  defendant  to  file  amended  answer, 
and  In  refusing  the  admission  of  certain  tes- 
timony, and  these  errors  are  all  directed 
against  the  action  of  the  trial  court  In  hold- 
ing that  the  order  of  the  justice  of  the  peace 
In  requiring  defendant  to  pay  said  sum  of 
money  Into  court,  not  being  appealed  from, 
was  a  complete  determination  of  the  rights 
of  the  respective  parties  with  reference 
thereto  and  res  adjudlcata. 

In  case  of  Spauldlng  Mfg.  Co.  ▼.  Witter, 
152  Pac.  1079,  it  was  held: 

"An  order  made  by  a  justice  of  the  peace  di- 
recting a  garnishee  to  pay  money  into  court  is 
not  a  final  judgment  and  dptermination."  Board 
of  Education  v.  Scoville,  13  Kan.  17;  Fitch  v. 
Manhattan  Fire  Ins.  Co.,  23  Kan.  366:  Muse  et 
al.  V.  Lehman,  SO  Kan.  514,  1  Pac  804:  MuP 
&  Son  V.  Jones,  33  Kan.  112,  5  Pac.  388;  Mo. 
&  Pac.  Ry.  Co.  v.  Reid  et  al.,  84  Kan.  410,  8 
Pac.  846;  Bank  of  Le  Roy  v.  Harding,  1  Kan. 
App.  3S9,  41  Pac.  680;  Arthur  v.  Hale,  6  Kan. 
161;  Roll  et  aL  v.  Murray,  35  Kan.  171,  10 
Pac.  472. 

The  first  paragraph  of  the  syllabus  In 
said  cause  Is  as  follows: 

"An  order  of  the  justice  of  the  peace  direct- 
ing a  garnishee  to  pay  money  into  court  is  not 
a  final  judgment  from  which  an  appeal  will  lie 
by  garnishee.  It  simply  gives  the  creditor  the 
game  right  to  enforce  the  payment  of  the  money 
that  the  debtor  previously  had." 

In  case  of  B^-Wayland  Co.  v.  Nixon,  156 
Pac.  1195,  the  court,  speaking  through  CX 
Hooker,  says: 

"If  the  rule  announced  by  this  conrt  in  the 
Spauldlng  Case,  supra,  is  to  be  followed,  then 
the  only  effect  of  the  order  made  by  the  justice 
of  the  peace  directing  Nixon  to  pay  the  money 
into  court  was  to  transfer  the  right  of  Dyer  to 
the  plaintiff  in  error  and  confer  upon  the  plain- 
tiff in  error  the  same  right  to  enforce  the  collec- 
tion of  the  debt  against  Nixon  that  Dyer  himself 
bad." 

In  the  first  and  second  paragraphs  ol  the 
syllabus  In  the  case  of  Bell-Wayland  Co.  v. 
Nixon,  supra,  the  following  rules  are  an- 
nounced: 

"(1)  An  order  of  a  justice* t)f  the  peace  direct- 
ing a  garnishee  to  pay  money  into  court  simidy 
gives  to  the  creditor  the  same  right  to  enforce 
the  payment  of  the  money  from  the  garnishee 
that  the  debtor  previously  had.  It  merely  as- 
signs tlie  claim  from  the  debtor  to  the  creditor. 

"(2)  In  an  action  by  the  plaintiff  against  the 
garnishee  for  a  failure  to  comply  with  the  order 
made  by  the  justice  directing  the  payment  of 
money  into  court,  the  plaintiff  is  entitled  to  re- 
cover if  be  shows  a  valid  judgment  in  his  favor 
against  this  debtor,  a  garnishee  summons,  an 
answer  of  the  garnishee,  an  order  of  court, 
•  •  ♦  a  refusal,  and  a  liability  to  the  debtor 
by  the  garnishee  at  the  time  of  the  service  of 
garnishee  summons." 

Applying  the  rules  In  the  foregoing  cases 
to  the  Instant  case.  It  is  our  opinion  that  the 
court  erred  la  sustaining  the  motion  of  the 
defendant  to  strike  out  all  the  original  an- 
swer of  plaintiff  except  the  general  denial, 
and  holding  that  the  order  of  a  Justice  of  the 
peace  requiring  money  to  be  paid  Into  court. 
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not  appealed  from,  was  a  final  adjudication 
against  said  garnishee,  and  that  said  gar- 
nishee, could  not  set  up  any  defense  when 
suit  was  brought  on  the  order  made  by  said 
Justice  of  the  peace.  On  account  of  errors 
above  mentioned,  this  cause  must  be  re- 
versed and  remanded. 

It  is  therefore  ordered  that  this  cause  be 
reversed  and  remanded,  with  directions  to 
the  lower  court  to  proceed  with  the  cause  ac- 
cording to  law  and  In  conformity  with  this 
opinion. 

PER  CURIAM.    Adopted  la  whole. 


NICKLB  ▼.  REEDER.     (No.  7860.) 
(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(Byttahua  ty  th«  Oomrt.) 

1.  Evidence   «=»434(8)  —  Paboi.  Evidbnck 

RT7L»— ADinSSIBILlTT. 

The  eCtect  of  evidence,  introdaced  to  show 
that  a  written  contract  was  induced  and  obtain- 
ed by  materia]  fabe  and  fraudulent  representa- 
tions is  not  to  contradict  or  vary  the  terms  of  a 
written  contract,  but  to  show  that  the  party 
entering  into  the  contract  was  imposed  upon, 
and  that  fraud  was  practiced  in  procuring  the 
execution  of  said  contract. 

2.  Fbaxts  «=»12—Acnon8— Basis. 

WhOe.  ordinarily  a  statement  upon  which 
fraud  may  be  predicated  must  be  of  existing 
fact,  and  not  a  mere  expresdon  of  opinion,  a 
representation  tliat  the  landlord  will  continue 
to  rent  a  building  for  restaurant  purposes  to  a 
purchaser  of  sudi  restaurant  so  long  as  such 
purdiaser  may  pay  the  rent  in  advance,  when, 
at  the  time  of  making  the  representation  by  the 
seller,  he  has  been  duly  served  with  notice  to 
quit  said  premises,  and  has  been  notified  by  the 
landlord  that  such  landlord  would  no  longer  rent 
said  premises  for  restaurant  purposes,  such  rep- 
resentation being  relied  upon  and  acted  upon  by 
the  purchaser,  and  being  shown  to  be  a  material 
inducement  for  the  purchase  of  said  restaurant, 
amounts  to  actionable  fraud. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Couui- 
ty;    Edward  Dewes  Oldfield,  Judge. 

Action  by  J.  S.  Reeder  against  Charles 
Nlckle.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

T.  £>.  Robertson,  of  Oklahoma  City,  for 
plaintiff  in  error.  Qlddlngs  &  Oiddlngs  and 
J.  T.  Dortcb,  all  of  Oklahoma  City,  for  de- 
fendant In  error. 


RUMMONS,  C.  This  Is  an  action,  origi- 
nating In  a  Justice  of  the  peace  court  of 
Oklahoma  county,  to  recover  damages  for 
fraudulent  misrepresentations  alleged  to  have 
been  made  by  the  plaintiff  In  error  to  the  de- 
fendant In  error,  relied  upon  by  the  defend- 
ant in  error,  and  inducing  him  to  purchase 
from  tlie  plaintiff  in  error  a  restaurant 
stock  and  fixtures  In  the  dty  of  Oklahoma 
City.  The  parties  will  be  referred  to  as 
they  appeared  In  the  court  below.    The  de- 


fendant assigns  but  two  errors  as  grounds 
for  the  reversal  of  the  Judgment  of  the  trial 
court 

The  first  Is  that  the  court  erred  in  admit- 
ting parol  testimony  as  to  the  representations 
made  by  the  defendant  at  the  time  plain- 
tiff purchased  the  restaurant  from  the  de- 
fendant, for  the  reason  that  the  sale  of  the 
restaurant  was  evidenced  by  a  written  bill 
of  sale,  and  that  the  evidence  so  admitted 
tended  to  contradict  and  vary  the  terms  of 
such  written  Instrument.  The  second  assign- 
ment Is  that  the  court  erred  in  overruling 
the  defendant's  demurrer  to  the  evidence  of 
plaintiff,  and  in  overruling  defendant's  mo- 
tion for  an  Instructed  verdict,  because  the 
evidence  of  plaintiff  was  Insufficient  to  es- 
tablish fraud  upon  the  part  of  the  defend- 
ant. 

The  plaintiff  alleged  and  offered  evidence 
to  prove :  That,  at  the  time  he  was  negotiat- 
ing with  the  defendant  for  the  purchase  of 
such  restaurant,  the  defendant  stated  to 
plaintiff  that  he,  the  defendant,  was  occupy- 
ing the  room  In  which  said  restaurant  was 
situated  under  a  lease  from  month  to  month, 
but  that  the  landlord  who  owned  the  build- 
ing had  agreed  that,  in  the  event  of  a  sale 
by  the  defendant,  the  purchaser  could  con- 
tinue to  occupy  the  building  so  long  as  he  con- 
tinued to  pay  the  rent  therefor  in  advance ; 
while  in  truth  and  In  fact,  at  the  time  sudi 
representations  were  made  by  the  defendant, 
the  landlord  had  already  served  notice  upon 
the  defendant  to  vacate  said  building  at 
the  expiration  of  the  current  month,  and  such 
landlord  bad  Informed  defendant  that  he 
would  not  rent  said  building  for  restaurant 
purposes.  That  the  plaintiff  relied  upon 
such  representation  of  the  defendant,  and 
believed  the  same  to  be  true.  That  the 
defendant  told  plaintiff  that  be,  the  de- 
fendant, did  not  know  the  name  of  the 
landlord,  but  that  said  landlord  was  not  in 
the  city,  but  was  absent  in  the  state  of  New 
Mexico;  while  in  truth  and  In  fact  the  de- 
fendant knew  the  name  of  the  landlord,  and 
such  landlord  was  in  the  dty  at  the  time 
such  sale  was  consummated.  That  by  reason 
of  such  false  statement  defendant  was  pre- 
vented from  consulting  the  landlord  about 
the  terms  of  the  lease  and  the  continued 
occupation  of  the  premises  before  he  made 
the  purchase.  That  the  location  of  snch 
restaurant  was  a  material  element  In  Its 
value,  and  that  the  right  to  continue  to 
occupy  said  building  for  restaurant  purposes 
by  the  plaintiff  was  a  material  Inducement  to 
the  purchase  of  sudi  restaurant  from  the  de- 
fendant 

[1]  It  is  contraded  by  counsel  for  the  de- 
fendant that  the  parol  evidence  offered  by 
plaintiff  as  to  the  representations  made  was 
Incompetent,  as  tending  to  vary  the  terms  of 
the  written  bill  of  sale  executed  by  the  de- 
fendant    Unfortunately  for  the  defendant. 


Cs>For  other  ckms  lee  lune  toplo  uid  KBT-NDMBBR  tn  all  Kcy-Nambanid  Dlgmt*  and  IndaiM 


Digitized  by  VjOOQIC 


896 


168  FACIFIC  BEP0BTE2B 


(OU. 


this  court  has  held  adversely  to  his  conten- 
tion. In  the  case  of  McLean  v.  Southwestern 
Casualty  Insurance  Company,  169  Pac.  680, 
it  is  said: 

"The  effect  of  evidence  introduced  to  ihow 
that  a  written  contract  was  induced  and  obtain- 
ed by  material'  false  and  fraudulent  represen- 
tations is  not  to  contradict  or  vary  the  terms  of 
the  written  contract,  but  to  show  that  the  party 
signing  the  contract  was  imposed  upon,  and  that 
fraud  was  practiced  in  obtaining  his  signature 
thereto ;  and  suqh  evidence  is  always  admissible 
to  show  that  contracts  have  been  fraudulently 
obtained." 

[2]  As  to  the  second  assignment  of  error, 
it  Is  contended  on  behalf  of  defendant  that 
the  representation  alleged  to  have  been  made 
by  him  does  not  amount  to  a  statement  ot 
existing  fact,  but  merely  an  expression  of 
opinion  as  to  the  course  of  conduct  with  re- 
lation to  the  renting  of  said  restaurant  build- 
ing that  would  probably  be  pursued  by  the 
landlord,  and  therefore  such  representation, 
even  if  made  and  untrue,  did  not  amount  to 
fraud.  We  are  unable  to  agree  with  this 
contention  of  the  defendant  Section  903,  R. 
h.  1910,  defines  fraud,  among  other  things  as: 

"The  suppression  of  that  which  la  true,  by 
one  having  knowledge  or  belief  of  the  &ct." 

In  the  Instant  case  the  evidence  of  plain- 
tiff discloses  that  the  restaurant  was  adver- 
tised for  sale  by  the  defendant  as  being  ad- 
vantageously located,  and  that  the  plaintiff 
made  Inquiry  of  the  defendant  as  to  plaln- 
tUTs  being  able  to  continue  in  that  location 
In  the  restaurant  business.  Defendant  at 
that  time  had  been  duly  served  with  a  writ- 
ten notice  to  quit  at  the  end  of  the  month 
for  whldi  the  rent  had  been  paid,  and  had 
been  notified  by  the  landlord  that  the  land- 
lord would  not  continye  to  rent  the  room  for 
a  restaurant  The  defendant  not  only  sup- 
pressed this  fact,  but,  on  the  contrary,  ad- 
vised the  plaintiff  that  the  landlord  had 
agreed  that  any  purchaser  of  the  restaurant 
could  continue  to  occupy  it  for  restaurant 
purposes  so  long  as  the  rent  was  paid  in  ad- 
vance. We  think  this  amounted,  not  only  to 
the  suppression  of  fact,  but  also  to  the  rep- 
resentation as  a  fact  of  that  which  was  not 
true,  and  was  known  not  to  be  true  by  the 
defendant,  and  amounted  to  a  fraud  upon  the 
plaintiff.  McLean  v.  Southwestern  Casualty 
Ins.  Co.,  supra ;  Cooper  v.  Ft.  Smith  &  West- 
em  Ry.  Co.,  23  Okl.  139,  99  Pat  785;  Howe 
V.  MarUn,  23  Okl.  561,  102  Pac.  128.  138  Am. 
St  Rep.  840;  Garvin  v.  Harrell,  27  Okl.  373, 
113  Pac.  186,  35  Ll  R.  A,  (N.  S.)  862,  Ann. 
Cas.  1912B,  744. 

We  therefore  conclude  that  there  is  no 
merit  In  the  assignments  of  error  made  by 
the  defendant,  and  that  the  Judgment  of  the 
trial  court  should  be  affirmed. 

PE3R  CURIAM.    Adopted  in  whole. 


BOARD  OF  COBTRS   OP  COMANCHH 

COUNTY  V.  FAIN.     (No.  7802.) 

(Supreme  Court  of  Oklahoma.    July  24,  1917J 

(BvTMiu  iv  tlie  Court.) 

1.  Attorney  Obitebai.  ^=>7  —  Distbict  axd 
PBosKOUTiNa  Attobnbts  Q=»3(1)— Authob- 

ITT. 

Prior  to  the  adoption  of  the  Harris-Day 
Code,  district  courts  of  this  state,  by  virtue  of 
sections  1598  and  6860  of  Snyder's  Compiled 
Laws  of  1909,  and  of  their  inherent  power,  had 
the  rigbt  to  appoint  temporarily  a  county  attor- 
ney to  act  in  the  place  and  stead  of  the  regular 
ccrunty  attorney,  where  the  regularly  elected 
county  attorney  was  unaUe  to  act  as  the  repre- 
sentative of  the  state. 

2.  District  ano  PBOBECtrnwo  Attobwets  «=» 
7(1)— Tkmpokakt  Couwtt  Attobset— Atto*- 
KEY  Generai.. 

In  February,  1913,  it  was  the  duty  of  the 
Attorney  General  of  this  state  to  represent  the 
state  in  all  actions  in  the  Criminal  Court  of 
Appeals  wherein  the  state  was  into'ested.  and 
an  order  of  the  difttrict  Court,  directing  one 
appointed  temporarily  in  lieu  of  the  regular 
county  attorney  to  represent  the  state  in  the 
prosecution  of  a  case  in  the  Criminal  Court  of 
Appeals,  was  void  and  of  no  force  and  effect 

3.  Distbict  and  PBosEccTiNa  Attobneyb  «=» 
8(5}— Compensation. 

One  appointed  in  February,  1913,  to  act 
temporarily  as  connty  attorney  under  the  con- 
ditions above  is  entitled  to  compensation  for  the 
services  performed  by  him  in  examining  the 
case-made,  correcting  the  same,  and  preparing 
the  case  for  appeal  from  the  district  court  to 
the  Criminal  Court  of  Appeals. 

Commissioners'  Opinion,  Divlsloa  No.  3. 
Error  from  District  CoJirt,  Comanche  Goon- 
ly ;  Cham  Jones,  Judge. 

Action  between  J.  A.  Fain  and  the  Board 
of  Commissioners  of  Comanche  Ooonty. 
There  was  a  Judgment  and  the  latter  brings 
error,  while  the  former  assigns  cross-erroiB. 
Afilrmed  on  original  petition  in  error,  and 
reversed  on  cross-errors. 

T.  B.  Orr,  of  Ardmore,  and  J.  A.  Dlflen- 
daffer,  of  Lawton,  for  plaintiff  in  error. 
John  M.  Young,  of  Lawton,  for  defendant  in 
error. 

HOOKER,  C.  [1,2]  Section  8642,  Goin- 
pfled  Laws  of  Oklahoma  1900  (Snyder's 
Stat),  provides  that: 

"He  [the  Attorney  General]  shall  be  a  mem- 
ber of  the  state  board  of  equalization.  He  shall 
appear  for  the  state  and  prosecute  and  defend 
all  actions  and  proceedings,  civil  or  criminal, 
in  the  Supreme  Court  in  which  the  state  shall 
be  interested  as  a  party,  and  shall  also,  when 
retiuested  by  the  Governor  or  either  branch  of 
the  Legislature,  appear  for  the  state  and  pro» 
ecute  or  defend  in  any  other  court  or  beforeany 
officer,  in  any  cause  or  manner,  civil  or  criminal. 
In  whidb  the  state  may  be  a  party  or  interested, 
and  shall  attend  to  all  civil  cases  remanded  by 
the  Supreme  Court  to  any  district  court  in  which 
the  state  is  a  party  or  interested.  He  shall  keep 
an  office  to  be  furnished  by  the  state  in  the  same 
manner  as  the  other  state  offioes." 

By  virtue  of  this  section  of  tbe  statute  it 
is  made  the  imperative  duty  of  the  Attorney 
General  of  this  state  to  appear  and  prose- 
cute all  actions  and  proceedings  In  the  Crlm- 
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Inal  Goart  of  Appeals,  Itf  wUcb  the  state  Is 
Interested  aa  a  party. 

Section  15U4  thereof  provides  tliat: 
"It  shall  be  the  duty  of  the  county  attorney 
of  the  several  counties  to  appear  in  the  district 
courts  of  their  respective  counties  and  prosecute 
and  defend,  on  behalf  of  the  state,  or  his  county, 
all  actions  or  proceedings,  civil  or  criminal,  m 
-which  the  state  or  county  is  interested  or  a 
party;  and  whenever  the  venue  is  changed  in 
any  criminal  case,  or  in  any  civil  action  or  pro- 
ceeding in  which  his  county  or  the  state  is  inter- 
ested or  a  party,  it  shall  be  the  duty  of  the 
county  attorney  of  the  county  where  such  indict- 
ment is  found,  or  the  county  Interested  in  such 
civil  action  or  proceeding,  to  appear  and  prose- 
cote  such  indictment,  and  to  prosecute  or  defend 
such  civil  action  or  proceeding  in  the  county  to 
which  the  same  may  be  changed." 

From  the  foregoing  section  of  the  statute 
It  is  apparent  that  the  law-making  body  of 
this  state  did  not  contemplate  that  the  coun- 
ty attorney  should  appear  in  criminal  cases 
In  tbe  Criminal  Court  of  Appeals,  but  that 
this  duty  was  especially  delegated  and  im- 
posed upon  the  Attorney  General  of  this 
state. 

Section  1598  thereof  provides  that: 
"Each  of  the  district  courts,  whenever  there 
shall  be  no  county  attorney  for  the  county,  or 
when  tbe  county  attorney  shall  be  absent  from 
the  court,  or  unable  to  attend  to  his  duties,  may, 
if  the  court  may  deem  it  necessary,  appoint  by 
an  order  to  be  entered  -in  the  minutes  of  the 
court,  some  suitable  person  to  perform  for  the 
time  being  the  duties  required  by  law  to  be 
performed  by  the  county  attorney,  and  the  per- 
son so  appointed  shall  thereupon  be  vested  with 
all  the  powers  of  such  county  attorney  for  that 
purpose."    . 

Under  this  statute  the  district  court  of 
any  county  in  this  state,  when  the  condition 
exists  contemplated  thereby,  may  appoint  a 
suitable  person  to  perform  for  tbe  dme  being 
tbe  duties  required  by  law  to  be  performed 
by  tbe  county  attorney.  That  condition  is 
when  tbe  county  attorney  shall  be  absent 
from  tbe  court  or  unable  to  attend  to  his 
duties.  The  Criminal  Court  of  Appeals  of 
this  state,  in  Hisaw  v.  State,  166  Pac.  636, 
not  yet  officially  reported,  said: 

"The  foregoing  statute  was  intended  to  give 
the  district  court  the  power  and  authority  to 
appoint  temporarily  a  county  attorney  to  act 
In  the  place  and  stead  of  the  regular  county 
attorney  under  the  circumstances  enumerated  in 
the  statute.  Prior  to  the  adoption  of  the  Har- 
ris-Day Code  the  words  'or  disqualified  to  act' 
were  not  contained  in  this  statute.  They  were 
inserted  by  tbe  codifiers  of  that  Code.  Inde- 
pendent of  the  statute,  however,  the  court 
woidd  have  the  inherent  power  to  appoint  a  spe- 
cial county  attorney  under  any  of  the  circum- 
stances therein  enumerated.  It  is  essential  to 
the  very  life  of  the  court  that  the  proper  officers 
be  in  attendance  upon  it.  The  power  to  appoint 
such  oflScers  is  necessary  for  the  protection  and 
existence  of  tlie  court,  and  absolutely  essential 
to  the  administration  of  justice  and  the  enforce- 
ment of  all  our  laws.  It  would  be  an  indefensi- 
ble reproach  upon  our  inatitntionB  if  crimes 
should  go  unpunished  ami  the  public  business 
remained  unattended  to  for  want  of  jiower  in 
a  court  of  general  jurisdiction  to  appoint  some 
one  to  supply  the  place  of  the  regular  elected 
officer  when  absent  from  court  or  disqualified 
to  act.  The  courts  of  this  state  are  not  power- 
less to  this  extent.  They  have  the  right  and 
IK>wer  to  preserve  their  life,  and  tbe  macUnery 
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of  the  court  cannot  Im  kept  ia  motion  without 
its  proper  officers.  It  is  therefore  an  inherent 
power  of  the  presiding  judge  of  the  court-  to 
supply  these  officers  when  there  is  a  temporary 
vacancy  or  a  disqualification  in  any  particular 
case.  We  conceive  it  our  duty,  therefore,  to 
^V0  the  foregoing  statute  a  broad,  practical, 
and  common-sense  construction  in  order  to 
carry  into  effect  the  purposes  for  which  it  was 
enacted,  and  to  give  expression  to  this  inherent 
power  of  courts  of  general  jurisdiction  in  this 
state.    •    •    •" 

In  the  case  of  State  t.  Duncan,  116  Mo. 
288,  22  S.  W.  699,  it  was  held: 

"Where  there  was  no  prosecuting  officer  In 
attendance  on  the  trial,  the  court  had  the  power, 
aside  from  Revised  Sututes  1888,  |  64.3,  to 
sppoint  a  temporary  representative  of  the  state; 
and  the  fact  that,  in  the  absence  of  the  drcnit 
attorney,  the  trial  court  permitted  another  to 
represent  him,  was  tantamount  to  an  appoint- 
ment" 

However,  we  would  call  attention  to  sec- 
tion 6860,  Comp.  Laws  1909  (Snyder's  Stat), 
which  incidentally  bears  upon  the  right  of 
the  court  to  appoint  some  one  to  act  for  the 
county  attorney  in  given  cases.  This  section 
is  as  follows: 

"If  the  county  attorney  fails,  or  is  unable  to 
attend  at  the  trial,  the  court  must  appoint  some 
attorney  at  law  to  perform  the  duties  of  ths 
county  attorney  on  such  triaL"  ' 

This  court,  also,  in  the  case  of  Johnston  t. 
Board  of  Commissioners  of  Murray  County, 
158  Pac.  164,  said: 

"By  sections  1598  and  6S60,  Comp.  Laws  1909 
(Rev.  Laws  1910,  S§  1558,  5908),  the  district 
court  was  authorized  to  appoint  some  suitable 
person  to  perform  the  duties  of  the  county  at- 
torney in  certain  cases  wherein  proceedings  had 
been  commenced  for  the  removal  of  the  county 
attorney  and  certain  other  county  officials,  and 
it  was  made  to  apiMar  that  said  county  attor- 
ney was  adversely  interested  in  the  proceeding 
for  the  removal  of  such  other  officials. 

"The  person  appointed  to  perform  tbe  duties 
of  the  county  attorney  under  such  circumstances 
is  entitled  to  reasonable  compensation  for  the 
services  rendered,  to  be  paid  by  tiie  county." 

The  authorities  dted  in  the  last-named 
case  conclusively  sustain  the  reasoning  an* 
nounced  therein. 

In  tbe  instant  case  tbe  r^;ular  county  a(> 
torney  of  Comanche  county  was  disqualified 
to  act,  having  been  counsel  for  defendant  be- 
fore be  was  elected  to  the  office  of  county 
attorney  therein.  It  became  necessary  in  the 
conduct  of  said  cause  for  some  one  to  repre- 
sent the  county  and  see  that  a  proper  record 
was  made  upon  appeal,  in  order  that  tbe 
rights  of  the  state  might  be  preserved  and 
fully  protected.  The  district  court,  being 
conversant  with  ttaat  state  of  facts,  appoint- 
ed the  defendant  in  error  to  act  in  the  place 
of  the  county  attorney  by  reason  of  this  dis- 
qualification. The  trust  imposed  by  this  ap- 
pointment was  accepted  by  tbe  defendant  in 
error,  and  he  performed  his  duties  faithful- 
ly and  welL 

[3]  Under  tbe  authorities  dted  above  the 
district  court  not  only  had  the  right  to  make 
this  appointment,  but  it  was  the  duty  of  the 
court  to  do  so,  and  while  in  tbe  order  of  the 
appointment  ttie  district  court  exceeded  bis 
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Which  duty  Is  imposed  by  statute  upon  the 
Attorney  General,  yet  the  defendant  In  error 
performed  every  duty  Imposed  by  the  district 
court,  and  did  represent.  In  connection  with 
the  Attorney  General,  the  state  and  county  In 
the  trial  of  said  cause  in  the  Criminal  Court 
of  Appeals.  This  part  of  the  service  per- 
formed by  him  must  be  regarded  as  having 
iMen  voluntarily  performed,  apd,  however  ef- 
ficient, no  compensation  can  be  recovered 
therefor.  For  his  services  in  examining  the 
case-made,  accepting  service  thereof,  seeing 
that  the  same  contained  all  of  the  record/ 
and  in  making  the  necessary  preparations 
for  an  appeal  of  the  said  cause,  he  is  entitled 
to  reasonable  compensation. 

This  cause,  upon  the  cross-appeal  of  de- 
fendant in  error,  is  reversed  and  remanded 
for  a  new  trial  upon  the  sole  question  of  the 
'Value  of  the  services  performed  by  him  for 
whldi  recovery  is  allowed  here,  and  upon  the 
appeal  of  plaintiff  In  error  Is  affirmed. 

FEB  CURIAM.    Adopted  In  whole. 


rULLBB  et  al.  v.  STOUT  et  al.    (No.  7954.) 
(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(8vllahu»  hv  the  Court.) 

1.  NOV^lON     €=>1— CONTBACTS— VAUMTT. 

To  constitute  a  valid  written  contract  of 
novation,  tho  instrument  must  be  executed  bj 
at  least  three  parties,  the  creditor,  his  immedi- 
ate debtor,  and  intended  new  debtor,  each  of 
whom  must  have  the  legal  capacity  to  execute 
Buch  contract. 

2.  cobpobationb  $s>448(1)  —  cortbacto  — 
Acts  of  Pbesident. 

One  who,  styling  himself  president  of  a  cor- 
poration, executes  a  purported  contract  of  nova- 
tion in  the  name  of  a  corporation  not  in  exist- 
ence, but  in  the  process  of  formation  at  the  time 
of  the  execution  of  such  instrument,  does  not 
legally  bind  said  corporation,  when  formed. 

S.    COBFOBATIONS     <S=9432(6)— AGENT— LIABIL- 
ITY or  COBPOBATION. 

In  order  to  bind  a  principal  by  the  act  of 
a  purported  agent  of  a  corporation,  the  burden 
la  upon  the  party  asserting  such  agency  to 
I»ove  sudb  agency,  and  that  the  act  of  the 
agent  was  within  the  scope  of  the  authori^ 
delegated  to  him  as  such  agent. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Creek  Coimty; 
Wade  S.  Stanfleld,  Judge. 

Action  between  C.  W.  Fuller  and  others 
and  J.  S.  Stout  and  otheOrs.  There  was  a 
Judgment  for  the  latter,  and  the  former  bring 
error.    Reversed  and  remanded. 

John  G.  Elllnghausen  and  C.  W.  Lively, 
both  of  Sapulpa,  for  plaintiffs  in  error.  W. 
V.  Tbraves  and  King  &  King,  all  of  Tulsa, 
for  defendants  In  error. 

COLLIER,  C.  An  action  was  commenced 
hy  M.  S.  Karcher  et  al.  against  J.  S.  Stout 


w.  ifouier  et  ai.,  neremarter  styiea  piiinnc 
against  several  defendants,  including  tbe 
American  National  Bank  ot  Tulsa,  bereiiy 
aft^  styled  the  bank,  and  J.  S.  Stoat,  bereiii- 
after  called  defendant,  whidi  said  ban):  u- 
swered  and  filed  a  cross-petition,  proving  tbt 
foreclosure  of  a  mortgage  given  by  Stout  lod 
wife  to  said  bank,  and  in  which  tbe  BoTiini 
Supply  Company,  hereinafter  called  latK- 
vefner,  Intervened,  and  filed  a  cross-petic  >l 
praying  a  first  lien  and  foreclosure  of  tb; 
property  mortgaged  to  said  bank  under  > 
prior  mechanic's  and  materialman's  lie 
The  several  suits  were  finally  disposed  of  b 
the  trial  court,  and  all  issues  settled  betwe« 
all  the  parties  at  Interest,  except  the  aai-l 
controversy  between  tbe  bank  and  the  ic- 
tervener. 

Upon  a  due  consideration  of  the  motion  to 
dismiss  tbe  appeal,  we  feel  that  rule  26  of 
this  court  (165  Pac.  xxxi)  has  not  been  strict- 
ly complied  with,  and  the  brief  is  not  invul- 
nerable to  a  strict  technical  criticism;  t«t 
we  feel,  and  so  hold,  that  tbe  brief  U  net 
so  violative  of  said  rule  as  to  require  the  ap- 
peal to  be  dismissed. 

The  court  made  tbe  following  flndinp  d 
fact: 

To  tbe  answer  and  cross-petition  of  tbs 
bank  was  attached  an  Exhibit  G,  whldi  reads 
as  follows: 

"Exhibit  O. 
"Sapulpa,  OkUu,  Aof.  1,  1913. 

"J.  S.  Stout,  City,  in  Account  with 
tlie  Bovaird  Supply  Company. 

Aug.    1.  To  balance $2,511.4} 

OreditSL 
Feby.  6.  Check $100.00 

12.  Check    800.00 

May   21.  Check  A.  Bruner. .  250.00 

22.  Mdse  retd 7.50        1.157^ 


"The  above  account  is  correct  and  accepted. 

"i;Signed]    J.    S.    Stout. 
"The  above  accomit  la  accepted,  transfemd, 
and  assumed  per  contract. 

"The  Producers'  Mutual  Oil  &  Gas  Co. 
"O.  W.  Hill,  President. 
"We  accept  the  above  transfer. 

"The  Bovaird  Supply  Co, 
"A.  B,  Davi».- 

[1]  Tbe  evidence  discloses  that  on  Au5U<: 
1,  1913,  when  the  Exhibit  O  waa  executed, 
the  Producers'  Mutual  Oil'  &  Gas  Compac; 
was  not  In  existence,  but  was  only  Ut  tlie 
process  of  formation;  that  Mr.  Davis,  wbc- 
signed  tbe  paper  for  tbe  Bovaird  Suvp.T 
Company,  testified  that  he  signed  tbe  instru- 
ment; that  he  did  not  know  whether,  at  xi» 
time  be  executed  the  instrument,  be  waived 
the  lien  of  the  Bovaird  Supply  Compaziv . 
that  tbe  Bovaird  Sui^ly  CJompany  bad  never 
released  their  lien;  that  Davis  was  not  a~- 
officer  of  the  Bovaird  Supply  Company;  its' 
be  was  an  agent  for  the  company,  his  wt-r* 
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(Ming  largely  In  taking  care  of  the  collec- 
tions. The  court  made  the  following  Sndings 
of  fact: 

"The  court  finds  that  the  Bovaird  Supply 
Company  furnished  for  this'  lease  certain  oil 
well  Rupplies.  amounting  to  $2,362.05,  and  that 
there  has  been  paid  on  these  supplies  amounts 
leaving  due  $1,353.  The  court  finds  that  this 
material  was  furnished  beginning  on  the  24th 
day  of  An^st,  1912,  and  the  last  material 
was  furnished  on  the  12th  day  of  Hay,  1018, 
and  that  a  lien  statement  was  filed  in  the  offlee 
of  the  clerk  of  this  court  on  the  lOth  day  of 
May,  1913,  covering  the  property  described  in 
the  pleadings  herein.  The  lien  statement  was 
in  proper  form.  The  court  finds  that  there  is 
due  $1,353.99  to  the  Bovaird  Supply  Comr 
pany.  The  court  finds  that  some  time  subse- 
quent to  the  2d  day  of  April,  1913.  about  from 
the  13th  to  the  17th  of  April,  1913,  Karcher 
&  Coulter  erected  a  rig  on  the  premises  describ- 
ed in  the  pleadings  in  this  case,  and  that  there 
is  due  Karcher  &  Coulter  for  the  rig  the  sum  of 
$595. 

"Now  the  court  finds  that  about  the  8th  day 
of  August,  1913,  along  about  the  Ist  to  the  8th 
of  August,  1913,  a  contract  was  entered  into 
between  defendant  Stout  and  certain  others 
whereby  there  was  an  agreement  to  organize 
what  the  evidence  shows  is  the  Inducers'  Mu- 
tual Oil  Company. 

"The  court  finds  that  about  the  1st  day  of 
August,  1013,  the  Bovaird  Supply  Company 
made  out  a  statement  of  the  amount  due  it  from 
Stout,  claimini;  ^l.-'SSS.OO.  and  that  the  defend- 
ant fStout  acknowledged  the  same  to  be  correct 
by  indorsement  on  the  statement;  that  on  said 
statement,  and  just  under  the  name  of  Stout, 
ia  the  following:  'The  above  account  is  ac- 
cepted, transferred,  and  assumed  per  contract;' 
and  that  such  statement  is  signed  'Producers' 
Oil  A  Gas  Co.,  C.  W.  HUl,  President,'  and 
just  below  that  on  the  same  statement  is  the 
following:  'We  accept  the  above  transfer,"  and 
that  statement  is  signed  The  Bovaird  Supply 
Co.,  A.  E.  Davi.s.' 

"The  court  ffnds  that  A.  R.  Davis  was  the 
duly  authorized  agent  of  the  Bovaird  Supply 
Company,  and  had  authority  of  the  Bovaird 
Supply  Company  to  nign  the  statement  on  the 
American  National  Bank's  Blzhibit  C." 

The  court  concluded  In  a  written  opinion 
filed  In  the  case,  and  awarded  Judgment  ac- 
cordingly: That  the  American  National  Bank 
of  Tulsa  have  and  recover  of  and  from  said 
J.  S.  Stout  and  Ethel  E.  Stout,  his  wife,  or 
either  of  them,  the  sum  of  $11,801.58,  with 
interest  at  the  rate  of  10  per  centum  per  an- 
num from  the  date  of  the  rendition  of  this 
Judgment  and  decree  until  paid.  That  the 
sum  of  money  claimed  by  the  Bovaird  Supply 
Company  from  the  defendant  J.  S-  Stout  be 
"disallowed,  for  the  reason  that  said  sum  of 
money  so  claimed  was  assumed  to  be  paid  by 
the  defendant,  the  Producers'  Mutual  Oil  & 
Gas  Company,  that  sneh  assumption  of  pay- 
ment was  for  a  valuable  consideration,  ac- 
cepted by  the  said  defendant  the  Bovaird 
Supply  Company,  and  there  was  a  complete 
novation  of  the  indebtedness,  and  of  said 
debtor  and  creditor,  and  a  rcAease  of  all 
claims  of  the  Bovaird  Supply  Company 
against  J.  S.  Stout,  and  a  release  of  all  Hens 
against  the  said  lease  and  leasehold  estate 
herein  named  for  any  supplies  or  material 
advanced  to  said  J.  S.  Stout,  the  defendant 
herein."    Tbat  the  Bovaird  Supply  Company 


take  nothing  by  their  suit  against  the  de- 
fendant J.  S.  Stout  and  Ethel  E.  Stoat,  bis 
wife,  or  either  of  them,  or  against  said  lease 
or  leasehold  estate.  That  thd  Bovaird  Sup- 
ply Company  have  and  recover  judgment  of 
and  from  the  said  defendant  Producers'  Mu- 
tual Oil  &  Gas  Company  in  the  sum  of  $1,- 
S04.86,  and  the  legal  Interest  from  date  of 
said  Judgment  and  deM-ee  until  paid,  and 
all  costs  of  said  defendant  In  his  b^alf,  to 
which  said  action  of  the  court  intervener  du- 
ly excepted.  Timely  motion  was  made  for  a 
new  trial,  which  was  overruled,  excepted  to, 
and  error  brought  by  the  intervener  to  this 
court. 

The  finding  of  facts  and  conclusions  of  law 
reached  by  the  court  are  fully  sustained  by 
the  evidence  and  law,  save  and  except  the 
finding  of  fact  that  the  agreement  entered  In- 
to, a  copy  of  which  is  attached  to  the  answer 
and  cross-action  of  the  bank,  was  a  complete 
novation  which  is  the  vital  question  present- 
ed in  the  instant  case  so  far  as  concerns  the 
defendant  Stout  We  are  of  the  opinion,  and 
so  bold,  tbat  under  the  evidence  and  law  in 
this  case  the  said  agreement,  a  copy  of  which 
is  attached  to  the  answer  and  cross-petition 
of  the  bank,  did  not  constitute  a  complete 
novation,  or  a  novation  at  law,  for  the  rea- 
son that  at  the  time  of  the  execution  of  said 
agreement  by  C.  W.  Hill,  as  president  of  the 
Producers'  Mutual  Oil  &  Uas  Company,  the 
said  company  was  only  in  the  embryo,  did 
not  exist,  and  that  therefore  the  execution  of 
the  paper  by  C.  W.  Hill,  as  president  of  the 
Producers'  Mutual  Oil  &  Gas  Company,  was 
of  no  legal  force.  There  is  no  evidence  in 
the  record  which  shows  A.  R.  Davis,  who 
was  a  party  to  said  Instrument,  was  an 
officer  of  the  Bovaird  Supply  Company,  or 
had  authority  to  release  its  lien. 

It  therefore  clearly  appears,  and  we  so 
hold,  that  the  trial  court  committed  reversi- 
ble error  in  holding  that  said  paper,  a  copy 
of  which  is  attached  as  Eadilblt  C  to  the  an- 
swer and  cross-petition  of  the  bank,  was  a 
novation,  and  in  rendering  Judgment  that  the 
Bovaird  Supply  Company  had  lost  its  lien  by 
reason  of  such  novation,  and  its  mechanic's 
and  materialman's  lien  against  the  property 
covered  by  said  mortgage  to  the  bank.  To 
constitute  a  novation  there  must  be  a  mutual 
agreement  among  the  parties,  the  creditor, 
his  immediate  debtor,  and  the  Intended  new 
debtor,  by  which  the  liability  of  the  last  nam- 
ed is  accepted  in  the  place  of  the  original 
debtor  In  discharge  of  the  original  debt  29 
Cyc.  p.  1136,  c,  and  the  very  many  authori- 
ties there  cited.  "Novation  is  never  pre- 
sumed,,  and  must  be  clearly  established  by 
evidence  of  a  discharge  of  the  original  debt, 
and  of  an  express  agreement,  or  acts  of  the 
parties,  clearly  showing  the  Intention  to 
work  a  novaiion."  29  Cyc.  p.  1139,  c,  and 
authorities  there  cited.  "The  condition  pre- 
cedent to  the  making  of  a  contract  of  nuva- 
tlon  is  that  each  of  the  parties  have  the 
legal  capacity  to  contract" 
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[2]  In  the  Instant  case  the  contract  of  no- 
vation purports  to  have  been  executed  by  J. 
8.  Stout,  the  Producers'  Mutual  Oil  &  Gas 
Company,  and  the  Bovalrd  Supply  Company. 
The  uncontradicted  evidence  is  that  at  the 
time  of  the  execution  of  said  purported  con- 
tract of  novation  the  said  Producers'  Mutual 
OU  &  Gas  Company  was  not  in  existence, 
was  In  a  state  of  formation,  and  therefore 
did  not  have  legal  ability  to  execute  said 
contract,  and  consequently  said  Illegal  con- 
tract of  novatloa  did  not  have  the  necessary 
contracting  imrtles  to  ccmstitute  a  novation, 
and  said  contract  is  without  legal  force. 
That  a  proposed  corporation  cannot  legally 
act  as  a  corporation  Is  self-evident. 

[3]  Again,  the  evidence  is  wanting  to 
show  that  A.  R.  Davis  was  an  officer  of  the 
Bovalrd  Supply  Company,  with  authority  to 
execute  said  purported  contract  of  novation, 
and  his  uncontradicted  evidence  is  that  ho 
did  not  have  authority  to  release  the  lien  of 
said  company.  That  the  Bovalrd  Supply 
Company,  being  a  corporation,  could  only 
transact  business  through  its  agents  having 
authority  expressly  given,  or  confirmed  by 
implication,  is  too  well  settled  to  require  ci- 
tation of  authority  to  support,  and  we  think, 
and  so  hold,  that  the  evidence  Is  insufficient 
to  sustain  the  contention  that  Davis,  who 
executed  the  purported  contract  of  novation 
in  the  name  of  the  Bovalrd  Supply  Company, 
had  authority  to  bind  said  company  as  a 
party  to  said  purported  contract  of  novation. 

That  agency  is  a  fact,  the  burden  of  prov- 
ing which  rests  upon  the  party  affirming  its 
existence,  is  an  unquestioned  canon  of  the 
law. 

This  cause  is  reversed  and  remanded. 

PEB,  CURIAM.    Adopted  in  whole. 


AMJXANDEB  t.  BUSCH  et  aL    (No.  8038.) 
(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

fSyllabui  hy  th«  Court.) 

1.  Rbpuevin      «=»8(1)— Actions— Estoppki/— 
Evidence. 

The  mere  fact  that  personal  property  is  in 
the  iMssession  of  and  uged  by  another  wiU  not 
»stop  the  owner  from  asserting  ownership  there- 
of. Evidence  examined,  and  held,  that  plaintiff 
was  not  estopped  to  maintain  the  action. 

2.  Rkplkvin  «=>72— Damages— Evidence. 

A  verdict  of  a  jury  allowing  recovery  of 
damages  for  the  detention  of  personal  property 
cannot  be  sustained,  in  the  absence  of  any  evi- 
dence to  support  it. 

Commissioners'  Opinion,  Division'  No.  8. 
Error  from  County  Court,  Payne  County; 
W.  R.  Jones,  Judge. 

Action  between  J.  A.  Alexander  and  Kate 
Busch  and  others.  There  was  a  Judgment 
for  the  latter,  and  Alexander  brings  error. 
Modified  and  affirmed. 


Higglns  &  Berton,  of  Cushlng,  for  plalntilf 
in  error.  John  P.  Hlckam,  of  Stillwater, 
for  defendants  in  error. 

HOOKER,  O.  On  the  8tb  day  of  Janu- 
ary, 1914,  one  S.  S.  Smith  executed  and  de- 
livered his  certain  note  and  chattel  mortgage 
securing  the  same  to  the  Cushlng  State  Bank 
for  the  sum  of  $400,  which  note  was  signed 
by  J.  A.  Alexander  and  another,  as  his  sure- 
ties. After  the  maturity  of  this  note  Alex- 
ander and  his  cosurety  paid  the  same,  and 
said  note  and  chattel  mortgage  were  duly 
transferred  by  the  bank  to  them.  To  protect 
their'  Interests  Alexander  took  possession  of 
the  property  involved  in  this  case,  to  wit, 
one  gray  mare  and  one  Kentucky  wagon,  and 
thereafter,  on  the  17th  day  of  February, 
1915,  the  defendant  in  error,  Sanders,  insti- 
tuted a  replevin  action  in  the  Justice  court 
of  Payne  county  to  recover  the  possession  of 
said  property  from  Alexander,  and  upon  the 
trial  in  said  Justice  court  a  Judgment  was 
rendered  in  favor  of  the  defendant  in  error, 
and  thereupon  an  appeal  was  taken  to  the 
county  court  of  Payne  county,  and  this 
cause  was  tried,  there  and  a  Judgment  had 
for  the  defendant  In  error,  from  which  Judg- 
ment an  appeal  was  taken  to  this  court  by 
the  plaintiff  in  error. 

The  defendant  in  error  asserts  that  he  was 
at  the  time  of  the  execution  of  this  chattel 
mortgage  by  Smith  to  the  bank,  and  had  been 
for  a  long  time  prior  thereto,  and  was  at 
the  time  of  the  commencement  of  this  action, 
and  now  is,  the  owner  of  said  property,  and 
tliat  the  same  was  mortgaged  by  Smith  to 
the  bank  without  his  knowledge  or  con- 
sent, and  that  he  did  not  in  any  way  partici- 
pate therein;  while  It  is  contended  by  the 
plaintiff  in  error  that  the  property  was  the 
property  of  Smith,  and  that  If  the  property 
belonged  to  the  defendant  in  error,  Sanders, 
he  suffered  Smith  to  use  and  c<mtroI  the 
same  as  his  own,  and  permitted  him  to  hold 
himself  out  to  the  world  as  the  owner  there- 
of, and  that  the  bank  and  the  plaintiff  in 
error  were  induced  to  act  In  the  premises 
by  reason  of  Smith's  ostensible  ownersUp 
of  said  property,  wliich  was  permitted  by  the 
defendant  in  error  to  their  detriment.  Upon 
these  issues  the  cause  was  tried,  and  a  ver- 
dict rendered  adverse  to  the  contentloa  of 
the  plaintiff  in  error. 

There  are  two  main  reasons  assigned  why 
this  Judgment  should  be  revetsed:  First,  that 
the  court  erred  In  refusing  to  instruct  the 
Jury,  according  to  the  theory  of  the  plaintiff 
in  error,  that  the  defendant  in  error  San- 
ders was  estopped  to  assert  ownership  in  tliis 
property  by  reason  of  permitting  Smith  to 
have  the  control  and  use  thereof,  and  other- 
wise to  exercise  acts  of  ownership  over  the 
same,  which  misled  the  plaintiff  in  error 
and  the  bank  in  the  transaction  named 
above;    and,    second,   that   the  evidence   in 
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this  case  does  not  justify  ttae  recovery  ot 
damages  as  awarded  by  the  Jury. 

[1]  We  have  carefully  considered  this  evi- 
dence, and  after  a  careful  ezamlnatiOQ  there- 
of we  are  of  the  opinion  that  It  only  shows 
that  the  said  Smith  used  and  was  in  posses- 
sion of  said  property  for  some  time  prior  to 
the  execution  of  the  mortgage  In  (question, 
and  we  have  searched  in  vain  for  any  evi- 
dence in  this  record  that  would  justify  the 
court  in  submitting  to  the  jury  this  case 
upon  the  theory  that  Sanders  had  knowingly 
permitted  Smith  to  hold  said  property  out 
to  the  world  aa  his  own,  but,  ui)on  the  con- 
trary, the  evidence  affirmatively  shows  that 
the  property  was  merely  in  possession  of 
Smith,  being  used  by  him,  and  nowhere  has 
any  knowledge  been  brought  home  to  San- 
ders that  Smith  claimed  the  property  as  bis 
own,  or  was  exercising  any  acts  of  owner- 
ship over  it  calculated  to  mislead  any  one, 
unless  the  same  could  arise  by  reason  of 
the  use  and  possession  thereof.  The  evidence 
upon  the-  contrary  affirmatively  establishes 
that  the  property  here  was  known  as  the 
property  of  the  defendant  in  error  by  the 
community  in  which  these  parties  resided, 
and  the  mere  fact  that  personal  property  is 
in  the  possession  and  use  of  another  cannot 
estop  the  owner  from  asserting  ownership 
thereof.  This  court.  In  Lockwood  Bros.  v. 
Frisco  liumber  Ca,  22  Okl.  34,  97  Pac.  562, 
said: 

"In  the  language  of  1  Mechem  on  Sales,  { 
154:  'It  is  a  fundamental  doctrine  of  the  com- 
mon law,  from  which  all  discussion  of  the  ques- 
tion must  proceed,  that,  in  general,  no  one  can 
transfer  a  better  title  to  a  chattel  than  he  him- 
self possesses.'  Again  (section  155):  'The  uni- 
versal and  fundamental  principle  of  oar  law  of 
personal  property  is  that  no  man  can  be  divest- 
ed of  his  property  without  his  own  consent,  and, 
consequently,  that  even  the  honest  purchaser 
under  a  defective  title  cannot  hold  against  the 
true  proprietor.' " 

And  in  the  syllabus  to  this  case  it  Is  said: 
"Simply  intrusting  the  poasession  of  chattels 
to  another  by  the  owner  under  a  conditional  ex- 
ecutory contract  of  sale  is  insu£Scient  to  estop 
the  owner  from  setting  up  title  thereto  againEit 
an  innocent  purchaser  thereof  for  value  and 
without  notice  of  the  condition  from  the  person 
so  intrusted." 

And  in  Hill  v.  Van  Sandt,  1  Kan.  App. 
367,  40  Pac.  676,  it  is  held:  The  owner  of 
goods  under  execution  as  the  property  of 
another  is  not  estopped  to  set  up  title  to  the 
property  merely  because  he  allowed  the 
judgmoit  debtor  to  take  possession  of  the 
goods  and  hold  himself  out  as  their  owner. 
In  10  R.  C.  I*  page  777,  it  is  said: 

"Mere  possession  and  control  of  personal  prop- 
erty is  not  sufficient  to  estop  the  real  owner 
from  asserting  bis  titie  against  a  person  who 
has  dealt  witli  the  one  in  possession  on  the  faitli 
of  his  apparent  ownership.    *    •    •  " 

See,  also,  Kiewel  v.  Tanner,  105  Minn.  60, 
117  N.  W.  231,  25  r*  B.  A.  (N.  S.)  772. 

In  Neubauer  v.  Gabriel,  86  Wis.  200,  56 
N.  W.  733,  It  is  held:   A  lessor  of  personal 


property,  by  permitting  a  lessee  to  go  into 
possession,  is  not  estopped  from  asserting 
title  thereto,  as  against  a  mortgagee  of  the 
lessee,  since  otherwise  any  lessor  of  chattels 
would  be  in  danger  of  losing  hla  property. 
See,  also,  Kiefer  v.  Elinsick,  144  Ind.  46,  42 
N.  E.  447;  Klein  v.  Selbold.  89  IlL  540; 
Kershaw  v.  Merritt,  194  Moss.  U3,  SO  N. 
S).  213;  Paden  v.  Goldbaum,  4  Cal.  Unrep. 
767,  87  Pac.  759;  Anderson  v.  Helle,  23 
E:y.  Law  Rep.  1116,  64  S.  W.  849;  McGln- 
ley  V.  Brechtel,  4  Neb.  TJnof.  552,  93  N.  W. 
32;  Greening  v.  Elliott,  38  La.  Ann.  290; 
Angell  V.  Hopkins,  79  Cal.  181,  21  Pac.  729; 
Levi  V.  Booth,  58  Md.  305,  42  Am.  Kep.  332. 
[2]  The  evidence  here  does  not  justify  the 
recovery  of  damages  in  any  sum,  for  the  rec- 
ord Is  essentially  lacking  in  that  respect, 
and  to  this  extent  the  judgment  of  the  lower 
court  will  be  modified,  and  this  cause  af- 
firmed, and  the  costs  here  will  be  divided 
equally  between  the  plaintiff  in  error  and  the 
defendant 'in  error. 

PER  CURIAM.    Adopted  in  whole. 


THIGPEN  V.  DEUTSCH  et  al.     (No.  7434.) 
(Supreme  Court  of  Oklahoma.    Jnly  24,  1917.) 

(SyOahv*  hy  th«  Court.) 

JUDOHCNT  €=376— Vacation— Fbatjd. 

False  evidence  or  perjury  alone,  relative  to 
an  issue  tried,  is  not  a  sufficient  ground  for  va- 
cating or  setting  aside  a  judgment;  the  fraud 
which  will  authorize  the  court  to  vacate  a  judg- 
ment must  be  extrinsic  or  collateral  to  the  issues 
tried  in  the  cause  wherein  the  attacked  judgment 
was  rendered ;  it  must  be  such  fraud  or  the  pre- 
vailing party  as  to  prevent  the  other  from  hav- 
ing a  trial  of  the  Imnes. 

CommisslonerB'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Wagoner  County ; 
Fired  P.  Branson,  Judge. 

Action  by  J.  H.  Thigpen  against  Julius 
Deutscb  and  another.  There  was  a  judg- 
ment for  defendants,  and  plaintltr  brings  er- 
ror.   Affirmed. 

Guy  F.  Nelson,  of  Oklahoma  City,  and 
Bailey,  Wyand  &  Broaddus,  of  Muskogee, 
for  plalntifl  in  error.  W.  W.  NoSslnger  and 
T.  P.  Broome,  both  of  Muskogee,  for  defend- 
ants in  error. 

PRYOR,  O.  On  the  27th  day  of  April, 
1912,  Julius  Deutscb,  in  an  action  pending 
in  the  district  court  of  Wagoner  county,  en- 
titled "Julius  Deutsch  v.  J.  H.  Thigpen  and 
Thos.  Risby,"  secured  a  judgment  against 
the  defendants  for  the  possession  of  certain 
lands  lying  In  Wagoner  county,  Okl.  On  the 
3d  day  of  September,  1912,  the  plaintiff  in 
error,  J.  H.  Thigpen,  commenced  an  action 
in  the  district  court  of  Wagoner  county  to 
have  said  judgment  vacated  and  annulled. 
The  ground  for  vacating  said  judgment,  al- 
leged in  plaintiff's  petition,   was   that  the 
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former  Judgment  was  procured  by  false  and 
perjured  testimony;  that  the  .lands  in  con- 
troversy In  the  former  suit  were  the  suiv 
plus  portion  of  the  allotment  of  Lizzie  Ris- 
by,  n6e  White,  and  the  only  Issue  In  said 
cause  was  whether  or  not  the  said  allottee 
was  of  aee  when  she  executed  certain  deeds 
to  said  land  to  the  said  plaintiff  therein, 
Jolins  Deutsch;  that  the  only  witness  that 
swore  positively  that  she  was  of  aj;e  at 
the  time  of  the  execution  of  said  deeds  was 
William  Perryman ;  that  his  testimony  was 
false  and  perjured,  and  that  the  plaintiff, 
Julius  Deutsch,  procured  him  to  swear  false- 
ly at  said  trial  as  to  the  age  of  said  allottee, 
by  promising  that  he  would  pay  him  money, 
and  did  pay  him  for  such  testimony.  On 
issue  Joined  the  court  heard  the  evidence, 
and  on  the  3d  day  of  December,  1914,  ren- 
dered Judgment  for  the  defendant,  and  plain- 
tiff appeals. 

The  question  for  consideration  here  Is 
whether  or  not  the  showing  of  plaintiff  was 
sufficient  to  vacate  and  annul  the  Judgment 
attacked.  The  first  question  presented  for 
determination  is  a  question  of  law,  and  is 
whether  or  not  false  and  perjured  testimony 
alone,  unaccompanied  by  any  other  circum- 
stances of  iraud,  is  sufficient  ground  for  a 
court  to  vacate  and  annul  a  Judgment.  It 
is  well  settled  by  the  authorities,  almost 
universally,  that  when  the  •  false  or  per- 
jured testimony  complained  of  was  given 
at  the  trial  on  an  issue  that  was  tried  out 
by  the  court  that  rendered  the  Judgment 
attacked,  and  is  not  false  and  perjured  tes- 
timony concerning  some  extraneous  fraud 
practiced  by  the  prevailing  party,  which 
prevented  the  other  from  having  a  trial  of 
the  issue,  such  false  and  perjure<l  testimony 
is  not  sufficient  alone  to  warrant  a  court  to 
interfere  and  set  aside  or  annul  a  Judgment 
rendered  on  such  false  and  perjured  testi- 
mony. Brown  v.  Trent,  36  Old.  239,  128 
Pac.  895 ;  El  Reno  Mut  Fire  Ins.  Co.  v.  Sut- 
ton, 41  Okl.  297  (and  numerous  authorities 
cited  on  page  305),  137  Pac.  700.  50  L.  R.  A. 
(N.  S.)  1064 ;  Electric  Plaster  Co.  v.  Blue  Rap- 
Ids  Twp.,  81  Kan.  732, 106  Pac.  1079, 26  L.  R. 
A.  (N.  S.)  1237 ;  Graves  v.  Graves,  132  Iowa, 
199,  100  N.  W.  707,  10  L.  R.  A.  (N.  S.)  216 
(and  Important  note  where  numerous  au- 
thorities on  this  point  are  collected),  10  Ann. 
Cas.  1104;  U.  S.  v.  Throckmorton,  98  U.  S. 
61,  25  L.  Ed.  93. 

The  main  issue,  and  the  only  issue,  as  dis- 
closed by  the  pleadings  in  the  former  trial, 
was  the  age  of  the  allottee,  and  on  which 
Issue  both  sides  introduced  their  testimony, 
and  the  alleged  false  and  perjured  testimony 
complained  of,  being  strictly  confined  to  this 
issue,  brings  this  case  squarely  within  the 
law  as  laid  down  by  the  above  authorities. 
A  careful  examination  of  the  record  dis- 
closes that  the  evidence  on  the  hearing  to 
vacate   said   Judgment,   wherein   it   differed 


from  the  evidence  produced  at  the  former 
trial,  was  only  cumulative.  The  stiowing 
being  confined  exclusively  to  an  issue  that 
was  tried,  and  not  concerning  extrinsic  fraud 
practiced  by  the  successful  party,  whldi 
prevented  the  plaintiff  from  having  a  trial 
of  such  issue,  the  showing  was  insufficient  to 
vacate  and  annul  said  Judgment  Parties 
must  expect  and  anticipate  false  and  per- 
jured testimony  as  to  the  issues  tried,  and 
be  prei>ared  to  meet  the  same,  and,  if  this 
is  not  done,  it  is  too  late  to  complain.  False 
and  perjured  testimony  to  prove  an  Issue  in 
a  cause  can  be  anticipated  by  either  party 
before  the  trial  of  such  issue,  and  prepara- 
tion can  be  made  to  meet  it.  The  law  does 
not  permit  the  parties,  by  charges  and  coun- 
tercharges of  perjury  and  false  swearing, 
to  prolong  their  litigation  indefinitely.  Tlie 
proceeding  in  this  cause  was  simply  a  re- 
trial of  the  issues  in  the  former  triaL 

There  being  no  reversible  error,  the  Judg- 
ment of  the  lower  court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(14  Okl.  Cr.  60) 
DOTSON  V.  STATE.     (No.  A-2739.)  • 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  27,  1917.) 

(SyUalus  by  the  Court.) 

1.  Cbiiunal  Law  ®=>1150(3)— Appeal— Vkb- 

DICT. 

When  a  judgment  of  conviction  is  based 
upon  the  finding  of  a  jury  on  controverted  ques- 
tions of  fact,  this  court  will  not  disturo  the 
same. 

2.  Indictubnt  and  Ikforuation  «=»189(3)— 

Included  Oftenses — Assault  to  Kill. 
An  information  which  charges  assault  with 
intent  to  kill,  includes  the  crime  of  assault  with 
a  sharp  and  dangerous  weapon  with  intent  to 
do  l>odily  barm  without  justifiable  or  excusable 
cause,  and  every  other  form  of  assault  defined 
by  the  statute  down  to  and  including  simple 
assault.  ' 

Appeal  friHn  District  Court,  Sequoyah 
County;    John  H.  PItchford,  Judge. 

Abe  Dotson  was  convicted  of  assault  with 
a  dangerous  weapon  with  intent  to  do  bodily 
harm,  and  he  appeals.    Affirmed. 

L.  C.  McNabb,  of  Sallisaw,  for  plaintiff 
in  error.  R.  McMillan,  Asst.  Atty.  Uen.,  for 
the  State. 

ARMSTRONG,  J.  Abe  Dotson  was  tried 
in  the  district  court  of  Sequoyah,  county  on 
a  charge  of  assault  with  intent  to  kill,  and 
convicted  of  assanlt  with  a  sharp  and  dan- 
gerous weapon  with  intent  to  do  bodily  harm. 
His  punishment  was  fixed  at  imprisonment 
in  the  state  p«iitentlaiy  for  one  year  and 
one  day. 

The  information  charges  that  the  crime 
was  committed  upon  the  person  of  Henry 
Hart.  The  testimony  discloses  the  ft^iowing 
state  of  facts: 


fisaFor  other  casei  see  lame  topic  and  KBY-NUHBER  tn  aU  Kejr-Nnmbered  Oigesti  and  Indexae 
•Rehearing  denied  September  22,  1917. 
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The  plaintiff  In  error,  Dotson,  together  witb 
J.  H.  and  C.  6.  Stout,  who  were  jointly  tried 
and  acquitted,  were  white  farmers  living  tn 
Sequoyah  county,  and  Hart  was  a  negro 
fanner  living  In  the  same  community.  Hart 
owned  a  number  of  hogs,  which  It  appears 
had  been  getting  into  the  field  of  Dotson  and 
damaging  bis  crops.  A  number  of  these  bogs 
had  been  killed.  Upon  the  day  of  the  dltU- 
culty,  Hart  went  to  the  Held  where  Dotson 
and  the  Stouts  were.  He  testified  that  they 
were  killing  bis  hogs  at  the  time.  They  tes- 
tified that  they  were  not  killing  the  hogs,  but 
were  chasing  them  with  dogs.  Hart  testified 
that  when  he  accosted  Dotson  about  killing 
his  hogs  Dotson,  without  provocatloD,  as- 
saulted him  with  an  axe,  and  cut  great 
wounds  Into  his  body;  that  some  of  his  fingers 
were  cut  almost  from  his  hand ;  that  a  gash 
was  cut  deep  in  his  chest,  from  which  he 
almost  bled  to  death;  that  other  severe 
wounds  were  inflicted  witb  the  axe;  that, 
one  of  the  Stouts  hit  him  over  the  bead  with 
a  hammer.  He  exhibited  a  number  of  ugly 
scars  to  the  Jury  in  support  of  his  account  of 
the  difficulty,  and  said  that  he  made  no  as- 
sault upon  the  white  men. 

The  three  white  men  testified  that  the 
negro  assaulted  Dotson,  and  that  the  Stouts 
went  to  his  rescue,  and  were  not  parties  to 
the  infiictlng  of  any  of  the  wounds  on  the 
negro.  Dotson  testified  that  he  inflicted  the 
wounds  himself,  and  that  the  Stouts  had 
nothing  to  do  with  the  trouble,  and  that  he 
Inflicted  all  of  the  wounds  in  his  necessary 
self-defense;  the  negro  having  assaulted 
him. 

Dr.  Holcomb  testifled  that  one  of  Hart's 
fingers  was  out  of  Joint;  that  he  was  cut  In 
the  chest,  on  the  hand,  and  on  the  arm,  and 
had  from  six  to  nine  cuts  on  bis  head ;  that 
the  laiigest  wound  was  in  his  chest,  and  look- 
ed about  the  size  of  a  common  axe  blade. 

Dotson  testified  In  his  own  behalf,  admit- 
ting that  he  had  been  convicted  of  a  felony 
and  had  served  a  term  in  ttxe  penitentiary  for 
passing  counterfeit  money. 

There  are  three  assignments  of  error  ar- 
gued in  the  briet 

[1]  The  first  is  based  upon  the  contention 
that  the  verdict  of  the  Jury  was  clearly 
against  the  weight  of  the  evidence.  In  sup- 
port of  this  assignment,  counsel  cite  the  case 
of  Gain  v.  State,  163  Pac.  058,  decided  by 
this  court  on  the  4th  day  of  April,  1917,  but 
not  officially  reported,  and  Jackson  v.  State, 
168  Pac.  292.  These  cases  do  not  support  the 
contention  of  counsel.  In  the  Cain  Case  ir- 
responsible witnesses,  whom  the  proof  shows 
were  bootleggers,  testified  that  Cain  had  sold 
whisky  unlawfully.  Cain  denied  the  chargn, 
and  made  a  clear  defense,  and  proved  by 
numerous  witnesses  that  he  was  a  law-abid- 
ing citizen  of  good  character  in  the  communi- 
ty. Practically  the  same  state  of  facts  was 
disclosed  in  the  Jackson  C&se.  The  case  at 
bar  Is  altogether  different    The  plaiuttC  In 


error  admlttt  1  inflicting  the  wounds  on  Hart, 
and  said  that  he  did  so  in  self-defense,  and 
also  admitted  that  he  was  an  ex-convlct.  The 
negro  told  a  straight,  forward  tale,  and  ex- 
hibited numerous  scars  which  were  the  re- 
sult of  wounds  inflicted,  and  nobody  denied 
that  they  were  so  Inflicted.  The  question, 
then,  for  the  Jury  In  this  case  resolved  it- 
self into  the  proposition  of  whether  or  not 
this  negro  went  out  and  assaulted  these  farm- 
ers In  such  a  manner  that  he  had  to  be  chop- 
ped to  pieces  in  order  to  prevent  him  from 
Inflicting  serious  injuries  on  them,  when 
there  is  not  a  line  of  evidence  to  indicate  that 
even  a  scratch  was  made  upon  the  person  of 
either  of  the  three  white  farmers,  or  whether 
they  assaulted  him  in  the  manner  and  form 
charged  without  Justifiable  or  excusable 
cause.  Under  all  these  circumstances,  this 
question  of  fact  was  for  the  Jury.  There 
appears  no  reason  why  this  court  should  dis- 
turb the  verdict  upon  the  ground  urged. 
There  being  clear-cut  and  competent  evidence 
tending  to  establish  the  guilt  of  the  accused, 
the  Judgment  of  the  trial  court  and  the  find- 
ing of  the  Jury  on  the  facts  will  not  be  dis- 
turbed on  appeal.  This  doctrine  has  been 
uniformly  followed  by  this  court  in  so  many 
cases  ttiat  It  Is  unnecessary  to  recount  thent 
here.  No  other  rule  has  been  followed,  and 
no  other  doctrine  announced,  under  a  state 
of  facts  similar  to  those  under  consideration, 
by  this  court  since  it  was  organized. 

[2]  The  second  proposition  is  based  upon 
the  contention  of  counsel  that  the  informa- 
tion charges  assault  with  intent  to  kill;  that 
there  is  no  charge  of  assault  with  a  sharp 
and  dangerous  weapon  with  intent  to  do  bod- 
ily harm  without  Justifiable  or  excusable 
cause,  and  therefore  the  offense  for  which  the 
plaintiff  in  error  was  convicted  Is  not  In- 
cluded In  the  information.  This  assignment 
is  wholly  without  merit.  An  Information  or 
indictment  charging  assault  with  intent  to 
kill  Includes  every  form  of  assault  down  to 
and  including  simple  assault.  The  contention 
Is  not  supported  by  any  authority. 

The  third  assignment  Is  based  upon  the 
contention  that  the  county  attorney  was 
guilty  of  Improper  conduct  during  the  ttlaL 
This  assignment  Is  also  without  merit. 

Counsel  cite  Taggart  v.  State,  159  Pac. 
940,  and  Borah  v.  State,  160  Pac.  27.  These 
authorities  do  not  support  the  contention 
made. 

The  county  attorney  In  arguing  to  the  Jury 
referred  to  a  case  that  be  had  previously 
tried  in  the  district  court  of  Sequoyah  coun- 
ty, and  which  had  been  prosecuted  by  coun- 
sel for  plalntlffff  in  error  in  this  case.  The 
court  declined  to  permit  the  county  attorney 
to  use  the  name  of  the  person  convicted,  but 
did  permit  him  to  use  an  Illustration  in  some 
comment  on  the  evidence  upon  which  the  con- 
viction was  secured.  The  record  Indicates 
that  this  argument  was  given  in  answer  to 
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argument  advanced  by  counsel  for  the'  plain- 
tiff In  error  In  his  presentation  of  the  instant 
case  to  the  jury.  We  find  no  error  in  the 
actl<Hi  of  the  court  in  this  connection. 

A  careful  review  of  the  record  in  this  case 
discloses  no  error  prejudicial  to  the  substan- 
tial rights  of  the  plaintiff  in  error. 

The  judgment  of  the  trial  court  is  therefore 
affirmed. 

DOXIiE^  P.  J.,  and  MATSON,  J.,  concur. 

(14  Okl.  Cr.  10) 

TATES  et  al.  v.  STATE.    (No.  A2468.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
4,  1917.) 

(ByUdbiu  by  the  Court.) 

liASCENT     €=334 — INTORMATION — SUFTICrENCT. 

An  information  charidng  larceny  of  live 
stoqk  should  contain  an  allegation  to  the  effect 
that  the  property  alleged  to  have  been  stolen  was, 
taken  without  the  knowledge  or  consent  of  the 
owner,  and  when  no  sncb  allegation  is  set  forth, 
and  a  demurrer  is  timely  filed,  it  should  be  sus- 
tained and  a  proper  informatioB  substituted. 

Appeal  from  District  Court,  Texas  County ; 
W.  C.  Crow,  Judge. 

Curt  Xates  and  Roy  Guffey  were  convicted 
In  the  district  court  of  Texas  county  for  the 
crime  of  larceny  of  domestic  animals,  and 
each  sentenced  to  serve  a  term  of  one  year's 
Imprisonment  in  the  state  penitentiary,  and 
appeal.    Reversed  and  remanded. 

John  S.  Harris  and  Jas.  B.  Breslin,  both 
of  Goymon,  Jas.  O.  Lyndh,  of  Texhoma, 
and  R.  L.  Cooke,  of  Guymon,  for  plaintiffs 
In  error.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  3.  This  is  an  appeal  from  the 
district  court  of  Texas  county,  wherein  the 
plaintiffs  in  error  were  convicted  of  the  crime 
of  the  larceny  of  domestic  animals,  and  their 
imprisonmNit  fixed  at  one  year's  imprison- 
ment in  the  state  penitentiary.  From  said 
judgment  of  conviction  they  have  appealed 
to  this  court,  and  assign  some  20-odd  reasons 
why  this  Judgment  should  be  reversed.  It 
will  not  be  necessary  to  discuss  but  two  of 
the  alleged  errors. 

It  is  contended  that  the  court  erred  in 
overruling  the  demurrer  to  the  Information. 
The  charging  part  of  the  information  U  as 
follows : 

"That  the  said  Curt  Tates  and  the  said  Roy 
Guffey  did  in  Texas  county,  state  of  Oklahoma, 
on  or  about  the  16th  day  of  March,  1914,  then 
and  there  unlawfully,  willfully,  and  feloniously, 
by  fraud  and  stetilth,  take,  steal,  and  carry  away, 
of  the  personal  property  of  one  Claude  Terry, 
one  certain  light  red  steer  yearling  with  white 
in  its  face,  a  more  accurate  description  of  which 
animal  is  to  this  informant  unknown,  with  the 
unlawful,  willful,  and  felonious  intent  on  the 
part  of  the  said  Curt  Yates  and  the  said  Roy 
Guffey  to  deprive  the  owner,  the  said  Claude 
Terry,  thereof,  and  with  the  intent  to  willfully, 
unlawfully,  and  feloniously  convert  the  same  to 


the  use  and  benefit  of  the  said  Curt  Yates  and 
the  said  Roy  Gnftey,"  etc. 

In  the  case  of  Dave  Beck  v.  State,  No. 
A2567,  this  court,  in  an  opinion  by  Arm- 
strong, J.,  166  Pac.  753,  rendered  on  the  2Sth 
day  of  July,  1917  (not  yet  officially  reported), 
held  an  information  in  language  sustantlally 
the  same  as  the  foregoing  to  be  insufficient 
because  there  was  a  failure  to  allege  that  the 
property  was  taken  without  the  kn^ywledge  or 
consent  of  the  owner  thereof,  the  court  citing 
the  following  cases :  Bryan  v.  State,  11  OkL 
Cr.  180.  144  Pac.  392;  Jackson  t.  State,  10 
Okl.  Cr.  525,  139  Pac.  324 ;  Case  ▼.  State,  10 
Okl.  Cr  502,  139  Pac,  322.  Upon  the  author- 
ity of  the  Beck  Case  therefore  this  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  instructions  to  the  trial  court  to  permit 
the  information  to  be  amendeid. 

It  also  appears  from  the  record  in  this  case 
that  the  court  in  instructing  the  jury  as  to 
the  punishment  for  the  crime  of  larceny  of 
live  stock  gave  the  minimum  punishment  as 
one  year's  imprisonment  in  the  state  peniten- 
tiary when  by  statute  the  minimum  Is  fixed 
at  two  years'  imprisonment  in  the  peniten- 
tiary. The  Jury  returned  a  verdict  fixing  the 
punishment  at  one  year's  imprisonment  in  the 
penitentiary.  This  instruction  as  to  punish- 
ment is  erroneous,  and  the  trial  court  should 
be  very  careful  In  examining  to  see  whether 
or  not  the  statutes  of  this  state  defining  pun- 
ishment have  been  amended  by  recent  legis- 
lation. 

If  this  court  should  sustain  a  Judgment  of 
conviction  of  grand  larceny  and  permit  tlie 
court  to  instruct,  and  the  jury  to  return,  a 
verdict  fixing  the  punishment  for  said  of- 
fense as  that  prescribed  for  petit  larceny,  we 
could,  with  equal  good  grace,  permit  a  person 
to  be  tried  and  convicted  of  murder,  and  the 
punishment  for  a^ult  and  battery  to  be  in- 
flicted. The  instructions  as  to  punishment 
must  conform  with  the  punishment  prescrib- 
ed by  the  statute.  The  courts  have  no  au- 
thority to  encroach  upon  the  legislative  pre- 
rogative of  prescribing  the  punishment  tat 
crime. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  furllier  proceedings  in  accord- 
ance herewith. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J,  con- 
cur. 

OA  Okl.  Cr.  m 
BILLINGS  V.  STATa     (No.  A-27e9.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
4,  1917.) 

(ByUabuM  by  the  Court.) 

1.  Weapons  «=>17(1)  —  Dsadi.y  Wkapoh  — 
Pointing  at  Another. 
An  information  for  pointing  a  deadly  weap- 
on at  another  which  alleges:  "The  said  Sherman 
Billings  did  then  and  there  unlawfully,  willfully, 
and  feloniously  point  a  weapon,  to  wit,  a  Win- 
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Chester  rifle,  at  one  J.  Ia  Bora*,  eontraiy  to  the 
form  of  the  statute,"  etc.,  is  sufficient.    A  Win- 
chester rifle  is  a  deadly  weapon  per  se. 
2.  Weapons     «=»17(4)— Offbnsbs— Eviderob. 

Evidence   examined,   and   heM  sufficient  to 
sustain  a  judgment  of  conviction  for  pointing 
a  deadly  weapon  at  another  person. 
8.  Weapons  €=3l4  —  Defenbbs— UwiAwrui. 
Seabch. 

If  an  attempted  search  b«  unlawful,  the 
party  whose  property  is  sought  to  be  searched 
may  nse  such  reasonable  force  proportioned  to 
the  injury  attempted  upon  his  property  as  is 
necessary  to  prevent  an  unlawful  trespass,  but 
BO  more;  and  he  cannot  do  this  by  using,  or  of- 
fering to  use,  a  deadly  weapon,  if  be  has  no  rea- 
son to  appreiiend  a  greater  injury  to  bis  proper- 
ty than  a  meie  unlawful  search  thereof. 
4.  Cbiuinai.  Law  ®s>829(1>— Inbtbuctions— 
Refusal. 

Where  the  instructions  of  the  court  are  as 
fsvorable  to  the  defendant  as  his  own  testimony 
would  warrant  and  substantially  cover  the  law 
of  the  case,  it  is  not  error  to  refuse  the  giving 
of  other  instructions  which  are  cumulative. 

Appeal  from  County  Court,  Choctaw  Coun- 
ty;   W.  T.  Blend,  Judge. 

Sherman  Billings  was  convicted  ot  point- 
ing a  deadly  weapon  at  another,  and  appeals. 
Judgment  afflnned. 

Richardson  &  Warren,  of  Hugo,  for  plaln- 

.  tiff  in  error.    S.  P.  Freeling,  Atty.  Gen.,  and 

R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  plaintiff  In  error  was 
convicted  in  the  county  court  of  Choctaw 
county  for  the  crime  of  pointing  a  deadly 
weapon  at  one  J.  L.  Bums,  a  deputy  sheriff 
of  that  county,  and  his  punisbnaent  was  fixed 
at  a  fine  of  $60  and  Imprisonment  in  the 
county  jail  for  a  period  of  six  months. 

[1]  Counsel  contend  that  the  information 
does  not  contain  facts  sufficient  to  charge  an 
offense  against  this  plaintiff  in  error.  Omit- 
ting the  formal  parts  of  the  information,  It 
alleges: 

"The  said  Sherman  Billings  did  then  and  there 
nnlawfnlly,  wilUully,  and  feloniousy  point  a 
weapon,  to  wit,  a  Winchester  rifle,  at  one  J.  L. 
Bnms,  contrary  to  the  form  of  the  statute,"  stc: 

Section  2653,  Revised  Laws  1910,  provides : 

"It  shall  be  unlawful  for  any  person  to  point 

any  pistol  or  any  other  deadly  weapon  whether 

loaded  or  not,  at  any  other  person  or  persons, 

either  in  anger  or  otherwise." 

Section  2554,  Id.,  fixes  the  punishment 
for  said  offense  at  a  fine  of  not  less  than 
$60  nor  more  than  $500  and  by  imprison- 
ment in  the  county  jail  for  a  period  of  not 
less  than  3  nor  more  than  12  months. 

The  specific  ground  urged  against  this  In- 
formation is  that  it  does  not  allege  that  the 
weapon  pointed  was  a  deadly  weapon ;  It  not 
bdng  alleged  that  the  defendant  pointed  a 
pistol  at  the  prosecuting  witness.  We  fail 
to  see  any  merit  in  this  contention.  The 
information  alleges  facts  sufficient  to  give  a 
person  of  ordinary  understanding  to  know 
and  be  Informed  of  the  diarge  against  him. 
The  purpose  of  the  statute  was  to  prevent  the 
pointing  at  another  of  any  Und  of  a  fire- 


arm which,  if  discharged  at  said  other  person 
within  the  range  of  said  weapon  would  lllce- 
ly  produce  death.  This  information  charges 
the  iMinUug  of  a  Winchester  rlfla  It  Is 
within  the  common  knowledge  of  every  per- 
son that  a  Winchester  rifle  is  one  of  the  most 
deadly  of  firearms,  more  deadly  than  a  pis- 
tol, because  of  its  longer  range  and  the  ac- 
curacy with  which  it  may  be  fired.  The  in- 
formation, therefore,  having  alleged  that 
the  weapon  pointed  was  a  Winchester  rifle, 
it  clearly  appeared  from  that  allegation  that 
the  same  was  a  deadly  weapon. 

[2]  It  is  also  contended  that  there  is  no 
proof  in  the  record  to  show  that  the  defend- 
ant pointed  the  .weapon  at  the  prosecuting 
witness.  In  testifying  the  prosecuting  wit- 
ness stated  that  the  defendant  "threw  his 
gun  on  me,"  after  stating  that  the  defendant 
had  a  Winchester  rifle.  The  defendant  took 
the  witness  stand  In  his  own  behalf  and  tes- 
tified: "I  thro  wed  my  gun  on  him."  The 
foregoing  expression  Is  the  one  ordinarily 
used  in  this  state  among  officers  and  others 
to  express  the  pointing  of  a  weapon  at  anoth- 
er. The  prosecuting  witness  so  understood  It, 
and  the  defendant  used  a  like  expression. 
The  Jury  was  not  misled  by  Its  use.  The  con- 
tention that  the  use  of  this  expression  was 
Insufficient  to  convey  the  meaning  to  the  Jury 
that  the  defendant  had  pointed  the  Win- 
chester rlfie  at  the  pixisecuting  witness  is  too 
technical  for  serious  consideration. 

It  is  also  contended  that  the  court  erred 
In  overruling,  the  request  of  the  defendant  for 
a  peremptory  instruction  of  "not  guilty." 
The  record  discloses  that  when  the  defend- 
ant pointed  this  gun  the  prosecuting  witness 
was  endeavoring  to  search  the  buggy  of  the 
defendant  for  the  purpose  of  discovering 
whether  or  not  the  said  defendant  had  at. 
that  time  in  his  possession  intoxicating  liq- 
uors with  Intent  to  violate  the  laws  of  this 
state  The  prosecuting  witness  was  not  arm- 
ed with  a  search  warrant. 

[3, 4]  Counsel  contend  that  the  prosecuting 
witness  was  searching  the  property  of  this 
defendant  in  violation  of  the  Constitution  of 
this  state  against  unreasonable  searches  and 
seizures,  and  in  this  connection  it  Is  contend- 
ed that  the  defendant  was  authorized  tmder 
the  drcumstances  of  this  case  to  use  a  deadly 
weapon  to  prevent  such  trespass.  It  is  claim- 
ed that  the  prosecuting  witness  was  armed 
with  a  pistol  and  was  attempting  to  use  such 
force  in  order  to  carry  out  his  unlawful  tres- 
pass. Section  2342,  Revised  Laws  1910, 
among  other  things,  provides: 

"The  nse  or  attempt  to  offer  to  use  force  or 
violence  upon  or  towards  the  person  of  another 
is  not  unlawful  in  the  following  cases.  •  •  * 
when  committed  either  by  the  party  about  to  be 
injured,  *  *  *  in  preventing  or  attempting 
to  prevent  an  offense  against  his  person,  or  any 
trespass  or  other  unlawful  interference  with 
real  or  personal  property  in  his  lawful  posses- 
sion, provided  the  force  or  violence  used  is  not 
more  than  sufficient  to  prevent  such  offense." 
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Thla  contention  of  connsel  for  the  *def end- 
ant  Is  not  supported  by  the  evidence.  This 
court  cannot  take  a  more  favorable  view;  of 
what  occurred  at  the  time  this  weapon  was 
pointed  than  that  disclosed  by  the  defendant's 
own  testimony.  In  detailing  the  circum- 
stances under  which  he  pointed  this  weapon 
the  defendant  testlfled : 

"Because  the  road  was  boggy,  so  he  turned 
around  and  rode  back  nearly  a  mile  with  me — I 
judge  about  a  mile  from  where  he  met  mc  to  my 
house — and  so  we  drove  on  up  and  I  had  Mr. 
Cox  and  Mr.  Saddiewbite  putting  up  sorKhum 
hay  tliere,  and  so  I  came  on  up  and  Mr.  Burns 
drove  up  with  me.  I  pulled  out  ray  watch  and 
said:  'Well,  it  is  nearly  11  o'clock,  and  you 
had  just  ns  well  get  down  and  eat  dinner  with 
us.'  1  said,  'It  may  be  "sorter"  rough  grub, 
but  you  are  welcome  to  come  in  and  eat.'  And 
80  Mr.  Burns  sat  there  a  little  bit,  and  when 
I  got  out  of  the  buggy,  Mr.  Burns  says,  'I 
am  going  to  have  to  sec  what  you  have  got  in 
that  buggy,'  and  I  said,  'No,  you  are  not  going  to 
search  that  buggy,'  and  when  he  started  to 
search  the  buggy  I  tbrowed  my  gun  on  him  and 
told  him  he  wasn't  going  to  do  it.  So  be  said, 
'What  do  you  want  me  to  do?'  and  I  said,  'Well, 
you  got  in  here;   you  can  get  out,  can't  you?* 

It  Is  nowhere  contended  by  the  defendant 
that  'be  pointed  this  gun  at  the  prosecuting 
witness  because  the  prosecuting  witness  was 
attempting  by  the  use  of  force  (In  that  be  bad 
drawn  a  pistol)  to  accomplish  an  unlawful 
search  of  his  property,  but  the  defendant 
only  contends  that,  after  the  prosecuting  wit- 
ness had  announced  his  intention  to  search 
bis  buggy  and  bad  started  to  search  the 
buggy,  be  threw  his  gun  on  him  and  told 
him  that  he  could  not  search  It.  The  testimo- 
ny of  the  defendant  does  not  place  him  with- 
in the  provisions  of  the  statute  above  quoted, 
permitting  the  use  of  force  to  prevent  an  un- 
lawful trespass  upon  his  property.  At  the 
time  the  defendant  pointed  the  rifle  at  the 
prosecuting  witness,  he  had  no  reason  to 
apprehend,  according  to  his  own  testimony, 
a  greater  injury  to  his  pr<^erty  than  an  un- 
lawful search  thereof.  The  use  of  a  deadly 
weapon  under  the  circumstances,  as  detailed 
by  him,  was  unnecessary;  and,  while  the 
testimony  of  the  prosecuting  witness  shows 
tUat  be  had  a  pistol,  it  nowhere  appears  that 
he  used,  or  attempted  to  use,  the  same  for 
the  purpose  of  forcing  the  defendant  to  sub- 
mit to  a  search  of  his  buggy.  In  the  case  of 
State  V.  Gum,  68  W.  Va.  105,  69  S.  E.  463,  33 
L.  B.  A.  (N.  S.)  150,  where  an  unlawful  ar- 
rest was  attempted  by  an  officer,  It  was  held: 

"If  an  attempted  arrest  be  unlawful,  the  party 
sought  to  be  arrested  ma^  use  such  reasonable 
force,  proportioned  to  the  injury  attempted  upon 
bim,  as  is  necessary  to  effect  his  escape,  but  no 
more;  and  he  cannot  do  this  by  usiug,  or  of- 
fering to  use,  a  deadly  weapon,  if  he  has  no  rea- 
son to  apprehend  a  greater  injury  than  a  mere 
unlawful  arrest." 

The  doctrine  announced  In  that  case  Is  es- 
tablished by  other  authorities,  and  Is  applica- 
ble to  this. 

We  find  no  error  In  the  refusal  of  the  court 
to  advise  the  jury  to  return  a  verdict  of  not 
guilty. 


It  is  also  contended  that  the  court  erted 
in  refusing  to  give  certain  requested  Instruc- 
tions relative  to  the  right  of  this  defendant 
to  use  force  in  resisting  an  unlawful  seardi 
of  his  property.  We  have  examined  the  rec- 
ord in  this  respect  and  find  that  the  court 
gave  two  of  the  instructions  requested  by  the 
defendant,  and  other  instructions  covering  the 
law  of  this  case  were  given  upon  the  court's 
own  motion.  While  the  Instructions  in  some 
respects  are  Inartistlcally  drawn,  they  were 
as  favorable  to  the  defendant  as  his  own  tes- 
timony would  warrant 

After  a  careful  examination  of  the  record, 
it  is  the  opinion  of  this  court  that  the  judg- 
ment of  the  county  court  of  Choctaw  county 
should  be  afSrmed ;  and' it  is  so  ordered. 

DOYLE,  P.  J.,  and  ABMSTBONG,  J,  con- 
cur. 

(22  N.  M.  seS) 

STATE  ex  rel.  GARCIA.  SherilT,  v.  BOARD 

OF  COM'RS  OF  BIO  ARRIBA 

COUNTY.     (No.  1»79.) 

(Supreme  Court  of  New  Mexico.    June  28, 

1917.    Rehearing  Denied  July  24, 1917.) 

(Byllahu*  6»  the  Court.) 

1.  Appeai.  and  Ebbob  ®s>109T(i)— Law  or 
TUB  Case— FoaiiEB  Appeal. 

A  decision  in  a  prior  appeal  is  the  law  4^ 
the  case,  and  upon  a  subsequent  appeal  noth- 
ing ia  before  the  court  for  review  but  the  pro- 
ceedings subsequent  to  the  mandate.  Wliere  up- 
on the  former  appeal  no  question  was  raised  as 
to  the  right  of  relator  to  proceed  by  mandamus, 
such  question  will  not  be  considered  upon  a  sub- 
sequent appeal. 

2.  PLEADII70      «=>380— ASUISSIBILITT— RBI.E- 

VANCT  TO  Issues. 
Evidence   not   within   the   issues   joined   ia 
properly  excluded. 

3.  Pleading  ®=3l39— Coitntebclaik— Nrcks- 

BITT. 

A  counterclaim  or  set-off  must  always  b* 
specially  pleaded. 

4.  SuEBiFra  and  Constables  ®=>74— Com- 
pensation OF  Deputies— In tebest. 

Where  a  board  of  county  commissioners  ar- 
bitrarily refuses  to  audit  and  allow  a  sheriff 
compensation  for  deputies  employed  by  him,  aa 
required  to  do  by  the  provisions  of  chapter  12, 
Luws  191Q,  the  court  properly  added  interest  to 
the  amount  found  due  the  sheriff  from  the  date 
the  law  became  effective ;  such  law  providing 
for  the  issuance  of  certificates  of  indebtedness 
to  such  ofHcials  bearing  interest  at  the  rate  of 
6  per  cent,  per  annum,  where  there  was  not  suf- 
ficient money  in  the  county  treasury  to  pay  or 
reimburse  such  officers. 

Appeal  from  District  Court,  Rio  Arriba 

County ;    Neblett,    Judge. 

Petition  by  the  State  of  New  Mexico,  on 
the  relation  of  Ellas  Garcia,  Sheriff  of 
Ulo  Arriba  County,  for  a  writ  of  mandamus 
against  the  Board  of  County  Commissioners 
of  Rio  Arriba  County.  From  b.  judgment 
for  relator,  respondent  appeals.    Affirmed. 

A.  M.  Edwards  and  A.  B.  Renehan,  both 
of  Santa  F6,  for  appellant.  Edward  P. 
Davles,  of  Santa  F6,  for  apx)ellee. 
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In  this  case.  In  the  first  appeal,  reported 
In  21  N.  M.  632,  157  Pac.  656,  this  court  re- 
versed and  remanded  the  judgment  to  the 
district  court,  which  denied  petitioner  the 
reUef  sought.  The  second  trial,  from  wbidi 
this  appeal  was  taken,  was  on  the  same 
pleadings  as  those  involved  In  the  first  ap- 
peal. The  proceeding  was  one  In  mandamus. 
Instituted  In  the  district  court  of  Rio  Ar- 
riba county  by  the  petitioner,  Blias  Oarda, 
sheriff  of  said  county,  seeking  to  compel  the 
board  of  county  commissioners  to  allow  his 
claim  for  12,158.35,  for  which  sum  it  was 
alleged  he  had  become  Uable  or  had  paid 
the  deputies  employed  by  him  In  his  official 
capacity  for  services  rendered,  and  to  or- 
der the  sam#  paid  out  of  moneys  in  the  treas- 
ury of  said  county,  not  otherwise  lawfully 
disposed  of,  or.  In  case  there  were  not  suffi- 
cient funds  on  hand  for  the  purpose,  to  re- 
quire the  board  to  issue  certificates  of  In- 
debtedn^s  for  such  sum. 

The  petitioner  claimed  that  he  was  entitled 
to  an  allowance  of  $700  per  annum  for  deputy 
hire  under  the  provisions  of  chapter  12,  Laws 
of  1»15.  Section  2  of  the  act  provided  that 
in  counties  of  the  fourth  class,  in  which 
class  Rio  Arriba  county  belonged,  deputy 
sheriffs  should  receive  a  total  of  not  to  ex- 
ceed $700  per  annum.  This  chapter  was 
enacted  pursuant  to  the  requirements  of  the 
Gonstltution  that  the  Legislature  of  the 
state  should,  at  its  first  session,  fix  the  salary 
of  all  county  officials,  and  that  such  officials 
should  be  confined  to  the  salary  so  fixed. 
No  salary  law  was  enacted,  however,  dur- 
ing the  first  session  of  the  Legislature,  so 
that  for  more  than  three  years  there  was  no 
provision  by  law  by  which  sheriffs  or  their 
deputies  could  be  legally  paid  by  the  county. 
By  section  9  of  said  chapter  it  was  provided 
that  within  90  days  from  the  date  of  the 
passage  of  the  act  each  county  officer  should 
file  with  the  board  of  county  commissioners 
of  his  county  a  true,  accurate,  and  Itemized 
account,  under  oath,  showing  all  moneys  re- 
ceived by  such  officer  by  virtue  of  his  office, 
or  by  his  deputies,  and  the  amount  due 
such  officer  from  the  county,  and  requiring 
the  county  to  pay  such  officer  from  any  bal- 
ance due  to  him.  Upon  the  former  appeal 
we  determined  that  petitioner  was  entitled  to 
collect  from  the  county  the  maximum  amount 
of  $700  per  annum  for  d^uty  hire  up  to  the 
passage  and  approval  of  the  act  In  ques- 
tion, if  In  fact  he  had  either  paid  or  be- 
come liable  to  pay  to  deputies  such  amount. 
Upon  the  remand  of  the  case  the  district 
court  took  the  proofs  and  awarded  relator 
Judgment  for  the  full  amount  claimed  by 
him,  and  directed  the  board  of  county  com- 
missioners to  forthwith  allow  and  pay  the 
same,  or  to  Issue  to  bim  certificates  of  In- 
debtedness In  case  there  were  not  sufficient 
funds  on  band  with  wiildi  to  pay  such 
amount. 

£11  Appelant,  the  board  of  county  oom>- 


for  reversal.  The  first  Is  that  mandamus 
was  not  the  proper  remedy ;  second,  that  the 
relator  had  a  plain,  speedy,  and  adequate 
remedy  by  appeal  to  the  district  court  from 
the  action  of  the  board  of  county  commis- 
sioners in  disallowing  his  asserted  claim,  and 
hence  he  cannot  proceed  by  mandamus; 
third,  that  mandamus  will  not  lie  to  compel 
the  performance  of  an  act  calling  for  the 
exercise  of  judgment  or  discretion;  and, 
fourth,  that  the  action  of  the  respondent 
board  in  passing  upon  the  claim  of  relator 
involved  the  exercise  of  Judgment  and  dis- 
cretion, and  was  therefore  not  subject  to  con- 
trol by  mandamus.  These  points  relied  upon 
are  not  available  to  the  appellant,  however, 
upon  this  appeal,  for,  while  they  were  not 
raised  upon  the  former  appeal,  they  could 
have  been  raised,  and  the  general  rule  is 
that  on  a  second  and  subsequent  appeal  or 
writ  of  error  the  court  will  not  consider  mat- 
ters assigned  as  error  which  arose  prior 
to  the  first  appeal  or  writ  of  error,  and  which 
might  have  been  raised  thereon,  but  were 
not,  or  matters  appearing  In  the  original 
record  which  might  have  been  argued  on 
the  first  hearing,  but  were  not  urged.  4  0. 
3.  1100.  While  there  are  some  decisions 
to  the  contrfkry,  the  rule,  as  stated,  is  well 
settled  in  this  Jurisdiction.  In  the  case 
of  Davisson  v.  Bank,  16  N.  M.  688,  120  Pac. 
304,  upon  a  sut>sequent  appeal  appellant 
presented  the  proposition  that  neither  the 
complaint  nor  the  cross-complaict  stated 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  aroellant  bank,  neither  of 
which  propositions  was  advanced  upon  the 
original  appeal.    The  court  said : 

"We  are  precluded  from  ^  a  consideration  of 
this  proposition  on  this  appeal.  This  question 
could  have  been  raised  upon  the  former  appeal. 
It  18  the  settled  law  in  New  Mexico,  as  well 
as  in  the  Supreme  Court  of  the  United  States, 
that  a  decision  in  a  prior  appeal  is  the  law  of 
the  ciisCj  and  that  upon  a  sulx^^uent  appeal 
nothing  is  before  the  court  for  revision  but  the 
proceedings  8ul>sequent  to  the  mandate." 

This  decision  was  followed  by  this  court  in 
the  case  of  McBee  v.  O'Connell,  19  N.  M.  565, 
145  Pac.  123.  In  the  case  of  Republican  Min- 
ing Co.  V.  Tyler  Mining  Co.,  79  Fed.  733,  25 
C.  C.  A.  178,  the  Circuit  Court  of  Appeals, 
Eighth  Circuit,  In  discussing  this  question, 
said: 

"It  is  well  settled  by  numerous  decisions  of 
the  Supreme  Court  that,  where  a  case  has  been 
brought  before  an  appellate  court  and  there  de- 
cided, a  second  writ  of  error  brings  up  nothing 
for  review  but  Itie  proceedings  subsequent  to 
the  mandate;  that  the  appellate  court  is  not 
bound  to  consider  any  of  the  questions  which 
were  before  the  court  on  the  first  writ  of  er- 
ror. In  Roberts  v.  Cooper,  20  How.  481  [16  L. 
Ed.'  968],  the  court  said:  'It  has  been  settled 
by  the  decisions  of  this  court  that  after  a  aise 
has  been  brought  here  and  decided,  and  a  man- 
date issued  to  the  court  below,  if  a  second  writ 
of  eiTor  is  sued  out,  it  brings  up  for  revision 
nothing  but  the  proceedings  subsequent  to  the 
mandate.  None  of  the  questions  wliich  were 
before  the  court  on  the  first  writ  of  error  can 
be  reheard  or  examined  upon  the  second.     To 
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allow  a  second  writ  of  error  or  appeal  to  a 
court  of  last  resort  on  the  some  qaestions  which 
were  open  to  dispute  on  the  first  would  lead  to 
endless  litigation.  In  chancery,  a  bill  of  review 
is  sometimes  allowed  on  petition  to  the  court; 
but  there  would  be  no  end  to  suit  if  every  obsti- 
nate litigant  could,  by  repeated  appeals,  com- 
pel a  court  to  listen  to  criticism  on  their  opin- 
ions, or  speculate  on  chances  from  changes  in 
its  m^nbers.  See  Sizer  v.  Many,  16  How.  98 
[14  U  Ed.  861] ;  Coming  v.  Iron  Co.,  15  How. 
466  [14  Ia  Ed.  768];  Himely  v.  Rose,  5 
Cranch,  813  [3  L.  Ed.  Ill];  American  Ins. 
Co.  V.  Canter,  1  Pet.  511  [7  L  Ed.  242] ;  The 
Santa  Maria,  10  Wheat.  431  [6  L.  Ed.  359]; 
Martin  t.  Hunter's  Iiessee,  1  Wheat.  S04  [4  li. 
EM.  97] ;  Sibbald  t.  United  Statea,  12  Pet.  488 
[9  I*  Ed.  1167].'  " 

In  the  case  at  U.  S.  Trust  Co.  r.  New 
Mexico,  183  U.  S.  635,  22  Sup.  Ct  172,  46  L. 
Ed.  316,  Mr.  Justice  Brewer,  speaking  for  the 
court  said: 

"The  District  Court  dismissed  the  intervening 
petition  on  the  ground  that  it  presented  no  claim 
against  the  property  or  the  partiea  The  re- 
versal by  this  court  of  such  order  is  an  adjudi- 
cation that  upon  the  face  of  the  petition  a  valid 
claim  was  presented,  and  is  conclusive  of  such 
prima  facie  validity,  not  merely  against  objec- 
tions which  were  in  tact  made,  but  also  agamst 
those  which  might  have  ieea  made." 

[2-4]  In  fact,  the  overwhelming  weight  of 
authority  is  to  the  same  effect,  and,  were 
this  not  the  rule,  It  would  be  possible  for  a 
party  objecting  to  a  complaint  pr  answer,  or 
other  pleading,  on  various  grounds,  to  split 
up  his  grounds  of  objection,  and  have  the 
same  determined  by  the  appellate  court  by 
piecemeal,  and  litigation  would  never  be 
brought  to  an  end.  In  this  case,  If  manda- 
mus was  not  the  proper  remedy,  or  if  the  pe- 
tition failed  in  other  respects  to  state  a  cause 
of  action,  other  than  those  urged  in  the  ob- 
jection filed  in  the  trial  court  which  resulted 
In, the  appeal,  it  was  the  duty  of  counsel  to 
have  called  such  objections  to  the  attention 
of  the  court  upon  the  former  appeal,  so  that 
the  matter  could  have  been  determined  and 
an  end  put  to  the  litigation.  For  this  rea- 
son, the  above  grounds  of  error  urged  will 
not  be  considered  by  the  court,  but  we  will 
treat  the  petition  as  sufficient. 

It  is  next  urged  that  the  evidence  is  Insuf- 
ficient to  support  the  judgment  rendered. 
We  have  examined  the  testimony  Introduced 
upon  the  trial  and  believe  It  amply  support- 
ed the  Judgment  rendered  by  the  court  The 
relator,  Garcia,  testified  that  he  had  either 
paid  or  become  liable  to  pay  to  his  deputies 
more  than  the  amount  he  claimed  from  the 
county,  and  that  he  had  filed  and  presented 
to  the  board  an  Itemized  statement  of  his 
account.  Appellant  objects  because  this 
itemized  account  was  not  produced  before 
the  court;  but  no  demand  was  made  for  the 
account,  and  the  court  evidently  regarded 
the  evidence  given  by  relator  as  sufiSdent  to 
establish  the  validity  of  his  daim.  It  Is 
urged  that  r^ator  was  unable  to  say  how 
much  he  had  paid  or  become  liable  to  pay 
for  d^uty  hire  from  the  time  he  took  office 
In  January,  1912,  up  to  the  passage  of  the 
salary  UU.    He  did  so  state,  but  testified, 


positlTely,  that  It  was  more  than  $700  per  an- 
num, the  maximum  amount  which  be  was 
authorized  to  pay  him.  We  believe,  as  stat- 
ed, that  the  evidence  warranted  tbe  Judg- 
ment rendered. 

The  next  objection  urged  is  that  the  d^u- 
ty,  Felipe  Martinez,  for  whose  alleged  servloe 
relator  makes  the  greater  part  of  his  claim, 
had  never  been  legally  appointed  or  qualified, 
and  that  he  was  a  de  facto  officer,  for  whose 
services  the  county  was  not  liable  In  any 
way.  First,  It  may  be  stated  that  the  proof 
did  not  show  that  Martinez  was  a  de  facto 
officer.  Amiellant  attempted,  upon  cross-ex- 
amination, to  establish  the  fact  that  Mar- 
tinez had  never  been  legally  aiv<^ted  or 
qualified ;  but  tbe  proof  was,  upon  objection, 
excluded  by  the  court,  apparently  upon  tbe 
ground  that  no  such  issue  was  presented  by 
the  pleadings.  In  the  answer  filed  by  the 
board,  it  was  admitted  that  relator  had  filed 
the  Itemized  account  mentioned  in  his  peti- 
tion, but  denied,  as  a  matter  of  lave,  that  re- 
lator was  entitled  to  collect  any  amount  of 
m<Miey  from  the  county  for  deputy  hire.  No 
issue  was  tendered  to  the  effect  that  rdator 
was  not  entitled  to  collect  from  the  county 
because  the  deputies  employed  by  iiim  had 
not  taken  tbe  prescribed  oath  or  complied 
with  the  other  requirements  of  the  law,  and, 
in  view  of  the  failure  on  the  part  of  board 
to  tender  such  an  issue,  tbe  court  proi)erly  ex- 
cluded the  evidence.  Evidence,  not  within 
the  issues  joined,  should  not  be  admitted. 
No  attempt  was  made  by  the  appelant,  in 
making  up  the  issue,  to  question  either  the 
account  which  the  appellee  had  filed  with  the 
board  of  county  commissioners  or  the  quali- 
fication of  the  deputies  employed  by  him. 

Neither  was  error  committed  by  the  court 
in  excluding  evidence  as  to  money  received 
by  relator  from  the  county,  for  no  set-off  had 
been  pleaded.  A  counterclaim  or  set-off 
must,  under  any  procedure,  always  be  spe- 
cially pleaded.    31  Cyc.  697. 

It  is  lastly  urged  that  the  relator  was  not 
entitled  to  Interest  on  the  amount  of  his 
claim  from  Mardi  6,  1916,  and  that  it  was, 
consequently,  error  for  tbe  court  to  award 
Interest  from  such  date.  Under  diapter  30, 
Laws  1915,  it  became  the  duty  of  the  t>oard 
of  county  commissioners  of  Bio  Arriba  coun- 
ty to  issue  certificates  of  iadebtedness  to  the 
relator,  if  there  was  not  sufficient  money  in 
the  hands  of  the  treasurer  to  pay  his  ac- 
count, which  certificates  of  indebtedness 
should  bear  6  per  cent.  Interest.  This  act 
became  a  law  Mardi  9th.  The  court  allowed 
relator  Interest  from  March  6th.  Possibly  in- 
terest should  only  have  been  allowed  from 
tbe  9th  of  March,  but  tbe  error  in  allowing 
the  three  days'  more  interest  than  relator 
was  entitled  to  is  so  trivial  that  this  court 
will  not  notice  it.  It  wotild  be  unjust  to  say 
that  he  should  receive  Interest  upon  certifi- 
cates issued  to  him,  and  that  he  should  be 
deprived  of  the  same  because  of  the  arbi- 
trary refusal  of  tbe  board  of  county  conual» 
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eloners  to  audit  and  allow  his  cUlm  as  re- 
quired by  the  statute. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  afilrmed ;  and  it  Is  so  ordered. 

HAMNA,  C.  J.,  and  PARKER,  J.,  concur. 


(2S  N.  H.  S70) 

MONTOTA  ▼.  CATRON  et  aL    (No.  1901.) 
(Supreme  C!oart  of  New  Mexico.    July  21, 1017.) 

(Syllabu*  lu  (A«  Court.) 

1.  Adyesse  Possession  <S=»13— Coix>b  of  Ti- 
tle—Natdrb  OF  Possession. 

Where  title  is  claimed,  by  adverse  posses- 
sion, nnder  color  of  title  the  possession  must  be 
actual  and  not  constructive  in  its  nature.  It 
must  be  a.  possession  subjectinj;  the  land  to  the 
will  and  dominion  of  the  occupant,  and  must  be 
evidenced  by  those  things  essential  to  its  bene- 
ficial use,  and  must  be  clearly  defined,  open,  ac- 
tual, visible,  exclusive,  hostile,  and  continuous. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

2.  Adverse  Possession  ^=327,  57— Nature  or 
Possession- Evidence. 

The  doctrine  of  adverse  possession  is  to  be 
taken  strictly,  and  is  not  to  be  made  out  by  in- 
ference, but  by  clear  and  positive  proof.  Evi- 
dence examined,  and  held  not  to  furnish  clear 
and  positive  proof  of  adverse  possession  for  the 
requisite  length  of  time  to  give  the  claimant  ti- 
tle to  the  lands  in  dispute  under  section  3364, 
Code  1915. 

8.  Adverse  Possession  ^=9103  —  Constbuo- 
TivE  Possession— RiOHT  to  Land. 

Where  a  party  enters  into  possession  of  a 
tract  of  land  conveyed  to  him  under  an  invalid 
deed,  which  constituted  color  of  title,  and  erect- 
ed a  house  thereon  and  fences  and  itnproved  27 
acres  out  of  the  entire  tract  of  8,000  acres  con- 
veyed by  his  deed,  and  as  to  the  remainderof  the 
land  simply  grazed  cattle  upon  it,  and  the  true 
owner  of  the  land,  during  the  time  appellant 
claims  the  statute  was  running  in  his  behalf, 
likewise  used  said  land  for  grazing  purposes,  and 
no  portion  of  said  land,  save  as  stated,  was  in- 
closed, and  the  adverse  claimant  took  no  steps  to 
prohibit  the  true  owner  from  using  the  land, 
such  use  of  the  land,  not  inclosed  by  the  adverse 
claimant,  by  the  true  owner,  neutralized  the  ad- 
verse possession  of  the  claimant,  and  he  acquir- 
ed no  title  thereto. 

Appeal  from  District  Court,  San  Miguel 
County ;  T>.  J.  Leahy,  Judge. 

Action  by  J.  Hllarlo  Montoya  against 
Thomas  B.  Catron  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed, 

S.  B.  Davis,  Jr.,  of  East  Las  Vegas,  and 
H.  W.  Caark,  of  San  Francisco,  Cal.,  for  ap- 
pellant. Reed  HoUoman,  of  Santa  F6,  for  ap- 
pellees. 

ROBERTS,  J.  This  action  was  Instituted 
in  the  district  court  of  San  Miguel  county 
by  appellant  to  quiet  title  to  a  tract  of  land 
claimed  by  him.  The  land  so  claimed  was 
within  the  limits  of  the  Antonio  Ortiz  grant, 
the  record  title  to  which  was  in  the  appellee. 
Appellant  depended  upon  title  acquired  by 
adverse  possession  under  color  of  title.    His 


documentary  title  began  with  a  petition  pre- 
sented December  17,  1867,  by  Francisco  Rael 
to  Trinidad  Romero,  then  probate  Judge  of 
San  Miguel  county,  asking  that  a  tract  of 
land  in  the  Rincon  de  las  Chupinas  be  grant- 
ed to  him  and  an  order  of  the  probate  Judge 
granting  him  the  land  for  wMch  he  asked. 
The  land  embraced  .within  the  grant  com- 
prised something  over  8,000  acres  of  land, 
and,  as  stated,  all  of  the  land,  so  granted, 
was  within  the  confines  of  the  Antonio  Ortiz 
grant,  the  legal  title  to  which  was  in  the 
appellee  and  bis  predecessors  In  interest.  It 
la  conceded  by  appellant  that  the  probate 
Judge  was  without  authority  to  make  the 
grant,  but  it  is  claimed  that  the  grant,  so 
made,  constituted  color  of  title  under  section 
3364,  0)de  1915,  and  it  is  under  this  section 
that  he  claims  title,  by  adverse  possession 
for  a  period  of  10  years.  Francisco  Rael  died 
in  the  year  1888,  leaving  as  his  heir  one  Jose 
Rael  y  Luna.  The  son  conveyed  to  appellant 
the  premises  in  question  in  the  year  1898  by 
warranty  deed.  Appellant's  claim  to  title 
by  adverse  possession  is  founded,  first,  upon 
claimed  adverse  possession  by  Francisco 
Rael  for  a  period  of  10  years  from  the  year 
1898,  under  his  deed  from  Jose  Rael  y  Luna. 
The  case  was  tried  by  the  court  without  a 
Jury. 

Bindings  of  fact  were  made  by  which  the 
court  found  that,  wlille  Francisco  Rael  en- 
tered into  possession  of  the  premises  in  1871 
and  constructed  a  house  thereon,  it  was  not 
shown  by  clear  and  convincing  proof  that 
said  Rael  remained  in  actual  and  continu- 
ons  and  adverse  possession  of  the  premises 
for  a  period  of  10  years  after  his  entering 
thereon.  The  court  also  found  that  appel- 
lant, J.  Hllarlo  Montoya,  entered  upon  the 
premises  described  in  the  complaint,  in  the 
year  1898,  and  constructed  a  house  upon  said 
land  and  made  certain  other  improvements 
by  constructing  a  dam  across  the  Arroyo  de 
las  Chupinas  and  an  Irrigation  ditch  for  tlie 
purpose  of  irrigating  a  few  acres  of  land; 
and  that  from  the  year  1808  the  appellant, 
either  in  person  or  by  his  employes,  occu- 
pied and  was  in  exclusive  possession  of  cer- 
tain described  premises  containing  about  27 
acres,  more  or  less ;  that  as  to  the  remaining 
portion  of  the  land  claimed  by  appellant  he 
did  not  continuously,  exclusively,  and  ad- 
versely keep  and  maintain  possession  thereof. 

The  questions  to  be  decided  upon  this  ap- 
peal are:  First,  whether  the  court  erred  in 
finding  that  the  evidence  failed  to  show  con- 
tinuous and  adverse  possession  for  the  re- 
quired period  by  Francisco  Rael;  and,  sec- 
ond, whether  the  evidence  failed  to  show  con- 
tinuous adverse  possession  by  appellant  for 
the  requisite  period. 

First,  it  may  be  stated  that  appellant  con- 
tends that  the  grant  made  by  the  probate 
Judge  of  San  Miguel  county,  while  invalid 
and  void,  constituted  color  of  title  under  sec- 
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tlon  3364.  Appellant  says  tbat  this  section 
was  almost  a  verbatim  copy  of  cibapter  28, 
Laws  1819,  of  an  act  of  the  Legislature  of  the 
state  of  Tennessee,  and  that  under  the  con- 
struction of  this  act  by  the  Supreme  Court 
of  Tennessee  the  grant  made  by  the  probate 
judge  constituted  color  of  title.  This  ques- 
tion, however,  need  not  be  determined  in  this 
case  for  reasons  later  appearing  in  this  opin- 
ion. 

[1]  The  determination  of  the  question  as  to 
the  sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court  as  to  the  possession  of 
Francisco  Rael  necessitates  a  review  of  the 
evidence  and  a  consideration  of  the  law  as 
to  the  quantum  of  evidence  required  in  cases 
of  this  nature  to  establish  the  fact  of  ad- 
verse iwssesslon  necessary  to  strip  the  legal 
owner  of  his  title  to  the  land  claimed  under 
the  spurious  title.  The  nature  of  the  pos- 
session required  to  establish  title  by  adverse 
possession  is  concisely  stated  by  Jones'  Blue 
Book  of  Evidence,  vol.  1,  {  79a,  p.  882,  as  fol- 
lows: 

"The  possession  must  be  actual  and  not  con- 
structive in  its  nature;  while  the  payment  of 
taxes  and  similar  acts  of  control  may  be  evi- 
dence of  the  claim  of  right,  they  are  not  alone 
sufficient  evidence  of  possession  within  the  mean- 
ing of  the  rule.  It  must  be  a  possession  sub- 
jecting the  land  tctbe  will  and  dominion  of  the 
occupant ;  it  must  be  evidenced  by  those  things 
essential  to  its  beneficial  use,  and  must  be  clear- 
ly defined,  open,  notorious,  and  continuous.  It 
must  be  evidenced  by  acts  indicating  perma- 
nency of  occupation.  Moreover,  the  possession 
must  be  hostile  in  its  inception,  and  exclusive, 
and  it  must  continue  uninterruptedly  under  a 
claim  of  right  to  the  boundaries  of  the  land 
claimed ;  and,  where  the  title  is  evidenced  by 
possession  only,  it  must  be  limited  to  the  claim 
asserted." 

[2]  Some  courts  go  to  the  extent  of  holding 
tbat  the  adverse  claimant  must  show,  beyond 
any  reasonable  doubt:  First,  that  he  has 
been  in  adverse  possession ;  and,  second,  that 
adverse  possession  has  continued  for  the 
requisite  length  of  time.  Lessee  of  Ewing  v. 
Burnett,  11  Pet  41,  9  L.  Ed.  624.  In  the 
same  case  the  court  quotes  with  approval,' 
from  Jackson  v.  Sharp,  9  Johns.  (N.  Y.)  167: 

"It  is  a  settled  rule  that  the  doctrine  of  ad- 
verse possession  is  to  be  taken  strictly,  and  not 
to  be  made  out  by  inference,  but  by  clear  and 
positive  proof.  Every  presumption  is  in  favor 
of  possession  in  subordination  to  the  title  of 
the  true  owner" 

— and  the  Supreme  Court  of  the  United 
States,  In  the  case  referred  to,  said: 

"There  must  not  only  have  been  an  adverse 
possession,  but  such  possession  must  have  con- 
tinued during  the  period  of  21  years" 
— speaking  of  the  statute  of  the  state  of 
Ohio  which  required  adverse  possession  for 
a  period  of  21  years. 

The  rule  stated  in  Corpus  Juris,  supported 
by  the  overwhelming  weight  of  authority,  is 
as  follows: 

"It  is  very  generally  held  that  to  prove  title 
by  adverse  possession,  or  any  single  element 
thereof,  the  evidence  should  be  clear  and  con- 
vincing. It  is  also  a  rule  of  general  application 
that  such  possession  or  element  cannot  be  estab- 
lished by  loose,  uncertain  testimony  which  neces- 


sitates resort  to  mere  conjecture.  Title  by  ad- 
verse possession  cannot  be  established  by  in- 
ference or  implication."    2  C.  J.  276. 

In  the  case  of  Jenkins  v.  Maxwell  Land 
Grant  Co.,  15  N.  M.  281.  107  Pac.  739,  the 

court  said: 

"That  to  constitute  adverse  possession  the  oc- 
cupancy of  one  Bo  claiming  most  be:  (1)  ac- 
tual; (2)  visible;  (3)  exclusive;  (4)  hostUe; 
and  (5)  continuous.  If  any  one  of  these  is 
lacking,  no  title  by  adverse  possession  can 
ripen." 

We  will  not  proceed  to  examine  the  testi- 
mony upon  which  appellant  relies  as  estab- 
lishing the  adverse  possession  by  EVandsco 
Rael  for  the  period  of  10  years.  The  first 
witness  testifying  in  this  regard  was  Ure- 
gorlo  Alacorn.  At  the  time  of  testifying  he 
was  55  years  of  age.  He  stated  that  he  bad 
known  the  land  In  question  since  be  was 
about  12  years  old,  at  which  time  be  first 
saw  the  house  constructed  by  Francisco  Rael 
upon  the  premises ;  he  having  called  there  to 
find  a  man.  He  had  a  talk  with  Rael  on  the 
place  at  that  time,  but  testified  as  to  nothing 
else  relative  to  the  possession  by  Rari  until 
at  a  time  when  he  was  18  years  of  age.  He 
testified  as  to  seeing  cattle  and  sheep  owned 
by  Rael  on  the  place,  but  the  dates,  number  of 
animals,  character  or  extent  of  possession, 
and  in  fact  everything  that  goes  to  make  up 
adverse  possession,  as  it  is  known  In  law, 
is  Incomplete  and  uncertain.  He  testified  to 
nothing  as  to  the  extent  of  the  nse  to  which 
Rael  was  putting  the  premises,  or  as  to  the 
continuity  as  to  bis  possession. 

We  quote  from  appellant's  brief  the  testi- 
mony of  Rafael  Lucero,  a  witness  on  behalf 
of  the  ai^)ellee  who  was  53  years  of  age  at 
the  time  of  testifying: 

"Q.  Before  tbat  time  did  yon  know  the  honse 
they  called  the  house  of  BVancisco  Rael?  A 
Yes,  sir.  Q.  And  that  was  a  half  mile  or  so 
south  of  the  bouse  of  J.  Hilario  Montoya  built, 
was  it  not?  A.  Yes,  sir;  south  and  east.  Q. 
On  the  arroyo?  A.  Yes,  sir.  Q.  How  long 
have  you  known  that  house?  A.  I  have  known 
that  house  for  many  years.  Q.  Ever  since  yon 
were  a  very  small  boy?  A.  Yes;  I  was  a  small 
child  about  12  years  old.  Q.  And  had  you 
known  it  during  all  that  time  as  the  house  of 
Francisco  Rael?  A.  That  is  the  way  I  knew 
it.  Q.  Did  you  know  Francisco  Rael?  A.  No, 
sir.  Q.  During  the  early  years  that  you  knew 
the  house  did  you  see  it  occupied  by  the  men 
who  were  working  for  Francisco  Rael?  A.  I 
saw  it  occupied  many  times,  and  other  times  I 
saw  it  vacant.  Q.  During  those  early  years  did 
you  see  any  cultivation  around  that  house?  A. 
Yes,  sir ;  from  the  house  down.  Q.  And  up  to 
what  time  did  you  see  that  land  cultivated?  A 
I  tliink  I  only  saw  that  place  planted  once  or 
twice,  and  I  was  then  very  young.  Q.  Was 
there  any  wall  around  that  land  that  was  culti- 
vated? A.  There  was  a  stone  wall.  Q.  Did 
you,  in  those  early  years,  see  the  sheep  of  Fran- 
cisco Rael  pastured  on  this  land?  A.  I  remem- 
ber only  that  I  saw  cattle  grazing.  Q.  You 
don't  remember  whether  you  saw  any  sheep  or 
not?  A.  I  might  have  seen  sheep,  but  I  didn't 
know  whose  they  were.  Q.  Do  you  know  who 
was  looking  after  those  sheep  for  Francisco 
Rael  in  those  years?  A.  Yes,  sir.  Q.  Who  was 
it?  A.  They  were  herded  by  a  man  named  An- 
tonio Monuragon  and  Andreas  Griego,  the  first 
I  remember ;  afterwards  a  man  was  there  nam- 
ed Sedilio  and  Pedro  Ortega  and  Jose  Estevao 
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rardg  abcared  there,  ann  tbere  was  no  one  in  the 
bouse — in  the  year  1880,  in  the  month  of  Octo- 
ber, tbere  was  nobody  in  the  house.  Q.  Were 
{ou  working  for  the  Garrards  at  that  time?  A. 
bauled  wool  in  a  wagon  with  a  yoke  of  oxen, 
and  I  was  paid  $2  for  each  wagonload  of  wool. 
Afterwards  I  turned  the  grindstone  during  the 
sbcnring  time  for  a  dollar  per  day,  and  they 
bauled  the  wool  from  there  to  Las  Vegas,  I  and 
Rafael  Garcia  and  a  man  named  Carillo,  with 
oxen  teams.  At  that  time  the  bouse  was 
alone.    •    •    •" 

Redirect  examination' by  Mr.  Catron:  ' 
"Q.  Vnu  say  there  was  some  land  cultivated 
there  O  se  to  the  bouse  of  Francisco  Rael  when 
you  first  knew  it?  A.  Yes,  sir.  Q.  Tou  say 
there  was  a  fence  around  it?  A.  Yes,  there  was 
a  stone  wall,  a  very  small  stone  wall  around  it. 
Q.  How  much  land  was  cultivated  in  that  stone 
wall?  A.  I  don't  think  much  to  exceed  2  or  3 
acres,  it  was  a  very  small  piece.  Q.  Was  it  as 
much  as  the  inside  of  the  plaza  out  tbere?  A.  I 
think  more  or  less  about  that  large,  might  be  a 
little  bit  more.  Q.  How  many  years  did  you 
see  that  cultivated?  A.  I  am  not  positive 
whether  it  was  once  or  twice.  Q.  Can  you  say 
how  long  ago  that  was?  A.  I  believe  it  was 
about  the  year  1870  or  1871  or  1872." 

Appellant  says  in  his  brief: 

"Reducindo  Montoya  says  be  saw  the  stone 
house  (which  must  have  been  the  house  erected 
by  Francisco  Rael  on  the  ranch  in  the  year 
1874,  and  that  the  house  was  still  tbere  16  years 
before  the  time  of  his  testimony." 

Leandro  Baca,  a  witness  for  the  appellant, 
testified  as  follows  (oqpled  from  appellant's 
brief): 

"Q.  Why  do  you  call  that  lower  house  the  bouse 
of  Francisco  Rael?  A.  I  call  that  the  house  of 
Francisco  Rael  because  Francisco  Rael  was  the 
owner  of  it.  There  were  some  men  on  the  ranch, 
and  they  said  the  house  was  of  Francisco  Rael. 
Q.  For  how  many  years  have  you  known  that 
house  as  the  house  of  Francisco  Rael?  A.  I  be- 
came acquainted  with  that  house  in  the  year 
1876.  Q.  And  at  that  time  was  it  known  as 
Francisco  Rael's  house?  A.  By  information  of 
some  persons." 

Facnndo  Sanchez  testified  that  he  knew 
this  ranch  in  the  year  1880  as  the  ranch  of 
Francisco  Rael;  ttiat  he  was  there  in  that 
year  herding  sheep  for  a  Mr.  May  Hays; 
that  at  that  time  there  was  on  the  ranch  the 
old  house  that  belonged  to  F^ndsco  Rael 
nnd  another  small  house ;  that  in  1880  these 
houses  were  occupied  by  Francisco  Rael  or 
Ms  employes;  that  in  that  year  he  was  twice 
forbidden  ,b|y  the  men  in  charge  of  the  ranch 
for  Francisco  Rael  to  trespass  upon  the  ranch 
with  his  sheep,  and  the  boundaries  were 
pointed  out  to  lilm,  and  repeated  this  testi- 
mony again  on  cross-examination,  again  stat- 
ing that  the  employ^  of  Francisco  Rael  pro- 
hibited him  from  grazing  sheep  on  these 
premises  in  the  year  1880. 

Juan  Pacheco  stated  that  he  lias  known  the 
liouse  of  F'randsco  Rael  for  about  31  years. 

Anastacio  Rael  testified  on  cross-examina- 
tion as  follows: 

"Q.  How  long  have  you  known  that  bouse 
that  you  call  the  house  of  Francisco  Rael?  A. 
More  than  30  years.  Q.  Who  built  it?  A.  I 
don't  know.  Part  of  it  was  built,  I  believe, 
by  Emilio  Gutierrez  and  part  by  Juan  RaeL 
Q.  Was  £milio  Gutierrez  worldng  for  Francis- 


who  occupied  it?    A.  It  was  occupied  by  a  man 
named  Antonio  Mondragon.    Q.  Was  be  an  em- 

EloyS  of  Francisco  Rael?  A.  Yes,  sir.  Q.  Was 
e  herding  sheep  for  Francisco  Rael,  or  what? 
A.  Cattle.  Q.  Who  else  during  those  years  oc- 
cupied that  house?  A.  Many  owners.  Q.  The 
people  who  were  working  for  Francisco  Rael', 
you  mean?  A.  Yes,  sir.  Q.  And  that  condition 
continued,  did  it  not,  until  Francisco  Rael  died? 
A.  Yes,  sir.  Q.  Ana  during  those  years  do  you 
remember  port  of  this  land  near  the  house  was 
cultivated?  A.  Yes,  sir.  Q.  While  Francisco 
Rael  was  alive?  A.  Yes,  sir.  Q.  It  was  culti- 
vated by  the  men  who  were  working  for  Fran- 
cisco Rael,  was  it  not?  A.  Yes,  sir.  Q.  You 
were  well  acquainted  with  Francisco  Rael?  A. 
Very  well.  Q.  Did  he  always  own  sheep  there 
during  all  those  years?  A.  Yes,  sir.  Q.  And 
did  he  run  bis  sbeep  on  this  land  near  his  house? 
A.  Yes,  sir.  Q.  And  bis  cattle  also?  A.  Yes, 
sir.  *  *  *  Q.  And  during  all  the  years  that 
you  knew  this  property  up  to  the  time  that 
Francisco  Rael  died,  there  was  some  land  cul- 
tivated, was  there  not,  when  Francisco  Rael  was 
alive?  A.  Yes,  sir;  he  baa  planted  some  down 
below.  Q.  Was  there  any  irrigation  during  the 
time  Francisco  Rael  or  other  people  were  cul- 
tivating that  land  for  him?  A.  No,  sir.  Q. 
How  much  land  was  cultivated  near  the  old 
house  of  Francisco  Rael  by  him?  A.  A  little 
piece ;_  might  be  as  much  as  3  or  4  acres,  p. 
Was  it  as  much  as  3  or  4  acres?    A.  Yes,  sir. 

S.  And  how  much  was  cultivated  at  the  upper 
.  ace  when  that  was  cultivated?  A.  About  two 
acres." 

The  foregoing  constitutes  all  the  evidence 
upon  which  appellant  relies  to  establish  ad- 
verse possession  on  the  part  of  Francisco 
RaeL  This  evidence  falls  far  short,  we  be- 
lieve, of  establishing  with  that  degree  of  cer- 
tainty required  the  continalty  of  the  pos- 
session of  Francisco  RaeL  There  la  not  a 
word  of  testimony  going  to  show  the  extent 
of  his  claimed  pos^ssion,  or  negativing  the 
fact  that  the  legal  owner  of  the  premises 
might  not  have  been  exercising  dominion 
over  the  property,  or  that  others '  were  not 
using  the  premises  in  common  with  Rael. 
We  think,  therefore,  that  the  court  was  jus- 
tified in  finding  that  appellant  failed  to  sus- 
tain the  burden  which  was  upon  him  by  es- 
tablishing adverse  possession  by  Rael  by 
clear  and  convincing  testimony. 

As  to  the  adverse  i>ossession  claimed  to 
have  been  shown  by  J.  Hilarlo  Montoya,  It 
would  be  impractical  to  set  out  in  this  opin- 
ion all  the  evidence,  pro  and  con,  upon  the 
proposition.  It  is  sufficient  to  say  that  in 
the  year  1896  the  defendant  became  attor- 
ney and  agent -for  Wilson  Waddingham,  own- 
er of  the  grant,  and  under  his  authority  as- 
sumed the  management  and  control  thereof, 
and  subsequently  became  invested  with  the 
legal  title;  tliat  after  the  year  1898,  when 
Montoya  claims  to  have  begun  bis  adverse 
possession,  many  other  people  under  authori- 
ty from  appellee,  as  agent  for  Wilson  Wad- 
dingham, and  later  as  the  owner  thereof, 
leased  grazing  privileges  upon  the  grant,  and 
these  lessees  ranged  and  grazed  their  cattle 
and  sheep  over  that  portion  of  the  grant 
claimed  by  appellant.  They  used  it  in  like 
manner  and  to  the  same  extent,  as  did  Mon- 
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toya,  with  the  exception  of  the  Inclosure. 
Montoya  never  erected  any  fences  or  Inclo- 
Bures,  and  sloiply  grazed  his  stock  upon  the 
land,  and  did  not  even  confine  them  to  the 
portion  of  the  grant  claimed  by  him,  but  per- 
mitted them  to  graze  upon  other  portions  of 
the  grant.  The  lessees  of  Mr.  Catron  made 
no  attempt  to  confine  their  cattle  to  other 
portions  of  the  Ortiz  grant,  but  permitted 
them  to  graze  over  the  disputed  land,  In  the 
same  manner  as  they  employed  other  por- 
tions of  the  grant.  Thus  It  will  be  seen  that 
the  owner  of  the  legal  title  In  the  grant  used 
and  enjoyed  the  premises  In  question  In  the 
same  manner  as  did  the  claimant,  and  ex- 
ercised the  same  acts  of  ownerslilp  and  pos- 
session over  the  same. 

We  thlnlt  the  evidence  op  the  part  of  the 
appellant  failed  to  show  possession  and  do- 
minion over  the  land  claimed  by  him,  except 
possibly  as  to  the  27  acres,  which  is  not  In- 
volved In  this  appeal,  and  that  the  court 
properly  fbund  against  him. 

[3]  Appellant  contends  that  under  the  rule 
announced  by  the  territorial  Supreme  Court 
In  the  case  of  Montoya  v.  Unknown  Heirs  of 
Francisco  Montes  Vigil  et  al.,  16  N.  M.  349, 
120  Pac.  676,  the  trial  court  having  found 
that '  appellant  had  held  and  occupied  ad- 
versely 27  acres  of  land,  to  which  It  awarded 
dim  Judgment  quieting  bis  title,  appellant  be- 
came entitled  to  all  the  land  called  for  by  his 
de^  of  conveyance  under  the  statute  hereto- 
fore referred  to.  This  case,  however,  is  dis- 
tinguishable from  the  Montoya  Case,  In  that 
there  the  heirs  of  the  true  owner  wero  not 
asserting  title  to  the  whole  of  the  grant,  but 
that  each  was  enjoying  and  claiming  posses- 
sion of  only  specified  portions  thereof,  while 
here  appellee  was  asserting  title  to  the  whole 
of  the  grant,  or,  to  say  the  least,  to  that  por- 
tion of  It  claimed  by  appellant,  and,  further, 
in  the  Montoya  Case,  the  claimants  were  ex- 
ercising control  over  the  whole  of  the  lands 
claimed  by  them.  While  such  possession  and 
control  In  the  Montoya  Case  was  exercised  in 
common  with  others  like  situated,  the  court 
found  that  such  use  of  the  lan'ds  was  the 
tmly  use  to  which  It  was  susceptible,  the 
strips  being  very  narrow  and  not  capable  of 
being  fenced  to  advantage,  and  that,  where 
the  parties  ovralag  these  strips  by  agreement 
used  them  In  common  with  others  in  like  sit- 
uation, the  requirements  of  the  statute  were 
compiled  with.  In  the  instant  case,  to  say 
the  least,  there  was  a  mixed  or  concurrent 
possession  by  both  parties  to  the  unfenced 
portion  of  the  land  claimed  by  appellant. 
Neither  party  had  actual  and  exclusive  pos- 
session of  it.  In  the  case  of  Norvell  v.  Gray's 
Lessees,  1  Swan  (Tenn.)  96,  the  Supreme 
Court  of  Tennessee,  In  discussing  a  similar 
statute,  said: 


"Both  having  an  actual  possession  and  occu- 
pation of  different  parts  of  the  same  tract,  and 
each  claiming  an  exclusive  right,  the  one  nnder 
a  valid,  and  the  other  nnder  an  invalid  title, 
which  shall  be  regarded  as  having  the  poaaessioTi 
of  such  part  of  the  tract  as  may  not  be  ttctaaiij 
occupied  by  either?  Will  not  the  law,  in  snch 
case,  as  in  other  cases  of  a  mixed  or  concurrent 
possession,  adjudge  the  seisin  to  be  according  to 
the  title,  as  tar  as  there  exists  no  actual  ad- 
verse possession?" 

And  later  In  the  case  of  Creech  v.  Jones, 
6  Sneed  (Tenn.)  631,  the  same  court  said : 

"We  are  of  the  opinion,  as  stated  in  Norvell 
V.  Gray's  Lessee,!  Swan;  96,  107,  that  a  peace- 
able entry,  in  such  case,  by  the  rightful  owner. 
w'HiId  give  him  a  legal  seisin  of  all  the  land 
within  the  interference  of  which  the  younger 
grantee,  or  wrongful  possessor,  bad  not  previous- 
ly acquired  the  actual  possession  by  inclosure, 
or  other  erections.  But  such  entry  would  he 
no  ouster  of  the  actual  possession  of  the  wrong- 
doer, and  could  not  therefore  have  the  effect  to 
neutralize  the  adverse  possession,  or  to  suspt-nd 
the  running  of  the  statute,  as  to  the  part  of  the 
land  actually  occupied  by  the  wrongdoer.  This 
effect,  under  the  statute,  could  only  be  produced 
by  a  suit  at  law  or  in  equity,  effectually  prose- 
cuted. As  far,  however,  as  there  was  no  actual 
adverse  possession,  the  law  would  adjudge  the 
possession  to  be  in  the  party  having  the  title; 
both  parties  having  actual  possession." 

And  later  in  the  same  opinion  It  was  said : 
"In  reason,  it  would  seem,  that  the  possession 
necessary  to  neutralize  an  actual  adverse  pos- 
session ought  to  be  similar  in  character,  and 
equivalent  in  force,  with  the  possession,  the  legal 
effect  of  which  is  sought  to  be  therdiy  de- 
stroyed." 

In  the  present  case,  assuming  that  appel- 
lant had  actual  adverse  possession  of  the 
lands  conveyed  to  him  by  bis  deed  from  Luna, 
the  evidence  shows  that  during  the  greater 
part  of  the  time  during  which  he  claims  the 
statute  was  running  In  his  favor,  Mr.  Catron, 
by  his  agents  and  lessees,  was  subjecting  the 
land  to  the  same  use  appellant  was,  by  pas- 
turing sheep  and  cattle  thereon;  henoe.  In  the 
words  of  the  court  quoted  above,  It  was  "sim- 
ilar In  character  and  equivalent  in  force"  to 
the  possession  of  Mcmtoya. 

It  would  be  Illogical  to  bold  that  a  party 
could  procure  a  spurious  'deed  to  a  large 
tract  of  land  and  settle  upon  and  Improve 
1  acre  thereof  and  assert  no  dominion  or  con- 
trol over  the  remainder,  which,  during  aU 
the  time,  would  remain  in  possession  and  un- 
der the  control  of  the  true  owner,  and  by  re- 
taining possession  of  the  1  acre  for  the  req- 
uisite length  of  time  oust  the  true  owner  of 
the  possession  of  the  entire  grant  by  produc- 
ing upon  the  trial  the  deed  conveying  the 
same  to  him.  We  do  not  brieve  the  statute 
In  question  was  ever  intended  to  have  such 
effect 

For  the  reasons  stated  the  Judgment  of  the 
trial  court  will  be  affirmed;  and  It  is  so  oi^ 
dered. 

PARKER,  J.,  concurs. 
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Ez  parte  DEATS.    (No.  2081.) 
(Snpreme  Court  of  Mew  Mexico.    June  9, 1917.) 

(Svllahui  by  the  Court.) 

1.  iNTOXICAHNa  LiQUOBS  ©=925— Statuth*— 

Refcai.. 

Chapter  47,  Iawb  of  ipi7.  impliedly  repeals 
chapter  75,  Laws  of  191S,  so  lar  aa  that  act  ap- 
plies to  municipalities  having  a  population  of 
Ima  than  1,000,  and  atich  municipalities  are  here- 
after to  be  governed  in  matters  of  local  option 
elections  and  rights  arising  therefrom  by  chap- 
ter 78.of  the  Laws  of  1013,  as  amended. 

2.  Intoxicatino  Liquors  «=>99— "Licensb" 
— Natube  01'  License. 

A  license  to  retail  intoxicating  liquor  is  nei- 
ther a  property  right  nor  a  contract.  It  is  in  no 
aense  a  contract  made  by  the  state  with  the  par- 
ty holding  the  license ;  it  is  a  mere  permit,  sub- 
ject to  be  modified  or  annulled  at  the  pleasure  of 
the  Legislature. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  tJcense.}. 

8.  Intoxicating     Liquors    ®=»32(1)— Local 
Option  Elections. 
A  petition  in  local  option  elections,  to  give 
Jurisdiction,  must  contain  all  the  averments  re- 
quired by  statute;  and  where  the  petition  for 
the  election  is  not  in  compliance  with  the  stat- 
ute, all  proceedings  based  thereon  are  void,  and 
no  jurisdiction  to  order  an  election  is  acquired, 
and  the  election  in  such  case  is  a  nullity. 
4.  Intoxicatino  Liquoes  *=»30— Local  Op- 
tion Elections. 
Under  chapter  78,  Laws  of  191S,  the  county 
commissioners  have  power  to  order  a  local  op- 
tion election,  where  the  petition  defines  a  district 
and  is  signed  by  the  requisite  number  of  elec- 
tors ;  and  an  inclusion  of  territory  in  which  a  lo- 
mJ  option  election  haa  been  held  within  four 
years,  while  erroneous,  does  not  invalidate  the 
election.'  provided  the  elimination  of  such  terri- 
tory  win  not  change  the  result. 
Roberts,  J.,  dissenting  in  part 

Application  in  Supreme  Court  by  J.  F. 
Deats  for  writ  of  habeas  corpus.  Writ  de- 
nied. 

O.  O.  Askren  and  K.  K.  Scott,  botb  of 
Xtoswell,  for  relator.  Patton  &  Bratton,  of 
Clovis,  for  respondent. 

HANNA,  C.  J.  [1]  The  leglslatiye  session 
of  1913  enacted  two  laws  regulating  the  baiv 
ter,  sale,  and  exchange  of  Intozicatliig  llq- 
uois.  The  first  applies  to  municipalities,  and 
Is  Incorporated  In  the  Session  Laws  as  chap- 
ter 75  (sections  2940  to  2948,  Inclusive,  of  the 
Code  of  1915).  The  second  appears  as  chap- 
ter 78  of  the  Session  Laws  (sections  2927 
to  2939,  inclusive.  Code  1915).  The  laat-men- 
tloned  act  provides  for  the  submission  of  the 
qaestlon  to  the  quallQed  electors  of  any  dis- 
trict within  any  county,  excluding  any  terri- 
tory within  any  incorporated  city,  town,  or 
village.  The  municipal  act  provided  for  a 
petition  to  be  signed  by  25  per  cent,  of  the 
electors,  and  that  the  question  should  be  sub- 
mitted bnt  once  every  four  years,  and  then 
only  upon  petition  as  provided  by  the  terms 
of  said  act  The  district  act,  known  as  chap- 
ter 78,  likewise  provided  for  a  petition  to  be 
signed  by  25  per  cent  of  the  quallfled  elec- 


tors within  the  proposed  district  described  in 
the  petition.  The  act  further  provided  that, 
upon  the  filing  of  said  petition,  the  cojnty 
commissioners  should — 
"enter  upon  their  minutes  an  order  designating 
such  district  in  accordance  with  the  description 
thereof  contained  in  such  petition,  except  in 
case  two  or  more  such  petitions  are  filed  wherein 
the  area  described  is  c<Hiflictin^,  in  which  event 
the  commissioners  shall  determine  the  district  or 
districts  in  which  the  question  shall  be  submit- 
ted." 

Section  1  of  the  latter  act,  appearing  as 
section  2927  of  the  Code  of  1916,  further  pro- 
vided that: 

"The  county  commissioners  of  any  county  of 
the  state  shall  submit  to  the  qualilied  electors  of 
any  district  within  their  county,  to  be  designat- 
ed by  them  as  hereinafter  provided,  the  question 
of  whether  or  not  the  barter,  sale  or  exchange 
of  intoxicating  liquors  shall  be  prohibited  there- 
in   »•    •" 

— Cleaving  no  discretion  In  the  county  com- 
missioners when  a  petition  conforming  to  the 
statute  had  been  filed  with  them. 

Section  0  of  this  act  likewise  provided 
that: 

"Such  question  affecting  any  territory  includ- 
ed in  any  such  petition  shall  not  again  be 
submitted  for  four  years  from  the  date  of  the 
election,  and  then  only  upon  petition  filed  as 
herein  provided." 

The  section  1  referred  to,  In  what  may  be 
called  the  district  act,  appearing  as  diap- 
ter  78  of  the  Session  Laws,  was  amended  by 
chapter  47  of  the  Laws  of  1917.  After  re- 
enacting  section  1,  the  amendatory  act  far- 
ther provides: 

"Except  as  in  this  article  otherwise  provided, 
any  such  district  so  designated  by  the  county 
commissioners  shall  include  such  part  of  the 
area  of  any  county  as  may  be  described  in 
the  petition  provided  for  and  filed  In  accordance 
with  this  article:  Provided,  that  it  shall  not  in- 
clude any  territory  within  any  incorporated 
city,  town,  or  village  of  more  than  1,000  popula- 
tion, whether  incorporated  under  general  or  spe- 
cial laws." 

Under  the  statutes  referred  to,  we  are  call- 
ed upon  to  determine  whether  or  not  the  pe- 
titioner, J.  F.  Deats,  who  has  applied  for  a 
writ  of  habeas  corpus,  should  be  discharged 
from  custody  In  a  proceeding  Instituted  be- 
fore the  Justice  of  the  peace  of  precinct  No. 
1  of  Curry  county,  wherein  he  was  charged 
with  violation  of  section  2934,  Code  of  1916, 
which  Is  a  part  of  chapter  78  of  the  Laws  of 
1913.  It  appears  that  under  this  act  a  peti- 
tion was  circulated  In  Curry  county,  to  which 
was  attached  the  signatures  5f  the  requisite 
number  of  electors,  pursuant  to  which  an 
election  was  ordered  and  held  for  the  entire 
county  of  Curry,  excepting  the  city  of  Clovis, 
on  the  21st  day  of  May,  1917,  and  after  the 
election  had  resulted  In  favor  of  prohibition, 
and  the  result  had  been  canvassed  and  de- 
clared. It  Is  urged  that  the  penal  provisions 
of  said  chapter  78  became  operative  within 
said  county,  and  that  therefore  the  said  J.  F. 
Deats  is  lawfully  detained  in  custody  for  a 
violation  of  the  provisions  of  said  act. 
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It  is  urged  by  petitioner,  however,  that  the 
provisions  of  chapter  78  of  the  Laws  of  1013 
are  not  In  effect  In  the  Incorporated  town  of 
Texico,  or  in  the  town  of  Melrose,  both  of 
which  towns  were  Included  within  the  limits 
of  the  boundaries  described  in  the  petition  as 
constituting  tlie  district  wherein  a  local  op- 
tion election  was  desired  by  the  petitioners, 
because  in  both  Texico  and  Melrose  the  ques- 
tion had  been  previously  submitted  within  a 
period  of  four  years,  for  which  reason 'the 
petition  was  Illegal  and  void,  and  the  county 
commissioners  were  without  jurisdiction  to 
call  the  election  of  May  21,  1017.  It  is  fur- 
ther contended  on  behalf  of  petitioner  that 
the  amendatory  act,  chapter  47  of  the  Laws 
of  1017,  did  not  authorize  the  county  com- 
missioners to  act  upon  a  petition  which  con- 
tained a  description  of  the  district  indndlng 
the  territory  of  the  Incorporated  town  of 
Texico  and  to  order  an  election  therein,  and 
that  the  amendatory  act  is  prospective  only, 
and  that  the  Legislature  never  Intended  it 
to  operate  upon  territory  in  which  the  ques- 
tion had  been  previously  submitted  within  a 
period  of  four  years. 

On  behalf  of  the  re&i)ondent  it  is  contended 
that  the  amendatory  act  of  1017  repealed  the 
municipal  local  option  law  in  so  far  as  the 
same  applied  to  municipalities  of  less  than 
1,000  population,  and  that  such  amendatory 
act  to  that  extent  was  in  conflict  and  incon- 
sistent with  the  terms  of  the  muuidpal  local 
option  law.  Without  desiring  to  lengthen  this 
opinion  by  a  discussion  of  all  the  reasons,  we 
think  it  is  clear  that  chapter  75  of  the  Laws 
of  1013  was-  Intended  to  apply  only  to  Incor- 
I>orated  cities,  towns,  and  villages,  while 
chapter  78  of  the  same  Session  Laws  was  to 
have  application  only  to  such  districts  as 
might  be  created  by  petition  within  counties, 
excluding  any  territory  within  Incorporated 
cities,  towns,  or  villages.  In  1917  the  Leg- 
islature clearly  Intended  to  take  out  from  un- 
der the  operation  of  chapter  75  Incorporated 
cities,  towns,  or  villages  of  less  than  1,000 
population;  such  municipalities  to  be  there- 
after governed  by  the  district  law,  or  chapter 
78  of  the  Laws  of  1918,  as  amended  by  the 
1017  act 

We  do  not  agree  that  the  two  methods  for 
the  submission  of  the  local  option  question 
were  intended  to  be  continued  in  etfect  as 
applied  to  municipalities  of  less  than  1,000 
population.  The  first  act,  that  of  chapter  75, 
provides  a  procedure  materially  different 
from  that  of  chapter  78,  as  amended,  and  the 
conflict  between  the  two  methods  of  proce- 
dure is  sufllclently  clear  to  call  for  an  implied 
repeal  of  chapter  75,  so  far  as  It  applies  to 
miunlcipnlltles  having  a  population  of  less 
than  1,000.  It  Is  conceded  that  the  town  of 
Texico  was  a  municipality  having  a  popula- 
tion of  less  than  1,000  persons  at  the  time  of 
the  election  held  there  on  June  0,  1014,  and 
petitioner  alleges  that  the  amendatory  act  of 


1017  cannot  apply  to  Texioo  until  four  years 
after  that  election.  Petitioner  depends  upon 
section  5  of  the  municipal  act  to  support  this 
theory,  which,  a*  indicated,  supra,  provided 
that  "such  question"  (referring  to  the  ques- 
tion of  local  (^tion)  shall  be  submitted  but 
once  every  four  years,  and  then  only  upon 
petition  filed  as  herein  provided. 

It  is  clear  that  the  class  of  municipalities 
in  which  Texico  was  has  been  taken  oat  from 
under  the  application  of  the  municipal  act, 
and  we  are  therefore  left  to  a  consideration 
only  of  the  question  of  whether  or  not  the 
Legislature,  in  its  wisdom,  could  make  pro- 
visions for  governing  future  elections  in  mo- 
nicipalities  of  this  class  without  r^ard  to 
the  inhibition  of  the  former  act  against  the 
resubmission  of  the  question  within  four 
years.  It  is  clear  that  Texico  is  not  to  be 
longer  governed  by  the  provisions  of  chapter 
75,  but,  on  the  contrary,  must  look  to  the 
district  act  as  defining  her  rlt^ts,  at  least 
prospectively.  If  we  were  to  hold  that  she  had 
a  right  to  claim  her  privilege  of  asking  that 
four  years  should  «lapse  before  the  question 
should  again  be  submitted,  it  would  seem  that 
we  would  again  be  compelled  to  hold,  after 
that  period  of  time  had  elapsed,  that  the 
question  could  only  again  be  submitted  upon 
petition  filed  as  provided  for  by  the  municipal 
act,  when  as  a  matter  of  fact  she  would  then 
be  amenable  only  to  the  dLstrlqt  act,  under 
the  terms  of  which  she  would  dearly  fall. 
and  we  cannot  see  how  she  can  be  for  one 
purpose  included  under  one  act  and  for 
another  purpose  be  Included  under  the  pro- 
visions- of  the  other  act. 

The  Legislature  in  both  acts  of  1013  evi- 
dently determined  as  a  matter  of  public  pol- 
icy that  elections  upon  the  subject  should 
not  be  oft-repeated,  and  that  the  public 
should  not  be  aroused  by  too  early  resubmis- 
sion of  a  question  upon  which  public  senti- 
ment is  strongly  divided,  and  this  statement 
of  legislative  intent,  or  public  policy,  is  but 
the  fiat  or  declaration  of  the  Leglslatare. 
which  it  can  change  at  will.  In  other  words, 
the  people  of  Texico  are  amena\)le  to  public 
polic}'  as  declared  by  the  Legislature  in  this 
respect,  and  while  it  is  true  that  chapter  78 
of  the  Laws  of  1013,  under  which  Texico  is 
not  to  be  governed,  likewise  provides-  that 
the  question  shall  not  be  resubmitted  within 
four  years  from  the  date  of  the  election,  and 
then  only  upon  petition  as  provided  for  by 
the  act,  yet  Texico,  not  having  been  govern- 
ed by  the  provisions  of  the  district  act  at 
the  time  of  her  former  election,  cannot  meas- 
ure her  present  rights  by  an  act  which  had 
no  application  to  her  condition  at  the  tinto 
of  her  election.  If  our  conclusion  in  this  re- 
spect is  not  correct,  the  Legislature  could  not 
effectuate  state-wide  prohibition,  or  any  form 
of  local  option,  by  the  enactment  of  ne-n-  leg- 
islation and  the  repeal  of  all  existing  legis- 
lation.   To  state  the  propositl<m  is  to  point 
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The  case  of  State  t.  Donovan,  61  Wash. 
206,  112  Paa  260,  supports  our  conclusion  in 
the  matter  of  the  question  raised  as  to  Tez- 
Ico.  In  that  case  a  county  of  the-  state  of 
Washington,  in  which  was  situated  the  town 
of  McMurry,  held  an  election  resulting  in  the 
prohibition  of  the  sale  of  liquor  within  the 
county.  Afterwards  the  town  of  McMinrry 
•was  Incorporated,  and  thereby  fell  under  a 
general  act  of  the  licensing  of  saloons  In  in- 
corporated towns,  and  It  was  held  by  the 
Washington  court  that  the  town  might  license 
the  sale  of  liqiior  therein  under  the  conditions 
of  the  general  act,  and  that  it  was  not  nec- 
essary to  first  have  a  local  option  election  In 
such  town,  although  the  time  within  which 
the  period  of  prohibition  should  continue  un- 
der the  election  had  not  expired.  The  court 
In  its  opinion  considered  the  rule  laid  down 
In  23  Cyc.  p.  95,  in  the  following  language: 

"Where  the  local  option  law  is  in  force  in  an 
entire  district,  and  a  portion  of  the  district  is 
cut  off  and  joined  to  otner  territory  under  a  new 
name,  the  law  still  remains  operative  through 
the  part  not  thus  served  ;  and  also,  where  a  new 
district  is  carved  out  of  the  one  where  prohibi- 
tion ia  in  f(wce,  the  same  law  will  continue  in 
force  in  the  new  district." 

The  court  pointed  out  that  the  cases  sup- 
porting the  announced  rule  In  Cyc.  were 
cases  where  the  question  of  changing  bound- 
aries alone  was  considered,  but  that  In  the 
Washington  case  another  principle  was  In- 
volved, which  had  no  reference  to  the  change 
of  boundaries,  but  did  have  reference  to  the 
establishment  of  another  form  of  government 
within  a  territory  which  had  previously  been 
brought  under  the  operation  of  the  law. 
It  was  said  in  the  opinion, of  the  court  that: 

"It  is  not  by  reason  of  any  change  of  terri- 
tory that  it  is  given  this  right,  but  by  reason  of 
the  authority  which  the  general  law  gives  to 
incorporated  towns." 

While  the  facts  of  the  Washington  case 
and  the  case  under  consideration  are  not 
'parallel,  the  reasoning  is  applicable  to  the 
present  case  by  reason  of  the  fact  that 
Texico  by  the  legislative  declaration  of  1917 
was  taken  out  from  under  the  provisions  of 
the  so-called  mimicipal  act,,  and  placed  un- 
der the  provisions  of  the  so-called  district 
act  She  thereby  becomes  governed  by  all 
the  terms  and  pi:ovlslons  of  the  general  act, 
known  as  the  district  act,  and  It  is  not  a 
question  "of  change  of  boundaries,  but  purely 
a  question  of  the  law  applicable,  which  In 
this  case  is  the  district  law,  and  to  which 
she  must  look  entirely  for  a  definition  of 
her  rights  and  responsibilities. 

We  conclude,  therefore,  that  chapter  47, 
Laws  of  1917,  impliedly  repeals  chapter  75, 
I^ws  of  1913,  so  far  as  that  act  applies  to 
Tuunidpalltles  having  a  population  of  less 
than  1,000,  and  that  such  municipalities  are 
hereafter  to  be  governed  In  matters  of  local 
<Vtlon  elections  and  rights   arising  there- 


[2]  A  further  question,  however,  is  pre- 
sented by  the  i>etltion,  ip  the  point  made  that 
the  Legislature  was  powerless  to  pass  a  law 
affecting  the  rights  of  the  petitioner  acquired 
by  him  by  reason  of  the  fact  that  Texieo  had 
previously  voted  to  remain. wet,  because  the 
law  prohibits  a  resuibmisslon  of  the  question 
within  four  years.  It  is  contended  that  the 
petitioner  claims  his  vested  rights,  which  the 
legislation  would  deprive  him  of;  In  other 
words,  that  the  petitioner  gained  the  right 
to  obtain  a  local  license  to  engage  in  that 
business  for  the  period  of  four  years.  This 
court  has  recently  held  against  this  conten- 
tion In  the  case  of  Schwartz  et  al.  v.  Town 
of  Gallup  et  al.,  165  Pac.  345,  a  case  not  yet 
ofiiclally  reported;  and  a  like  holding  was 
had  in  the  case  of  Ex  parte  Kverman,  18  N. 
M.  605,  139  Pac.  156.  In  the  case  last  dted 
the  court  held^ 

"A  license  to  retail  intoxicating  liquor  is  nei- 
ther a  property  right  nor  a  contract.  It  is  in 
no  sense  a  contract  made  by  the  state  with  a 
party  holding  the  license;  it  is  a  mere  permit, 
subject  to  be  modified,  or  annulled,  at  the  pleas- 
ure of  the  Legislature." 

l%is  holding  is  dedslre  of  the  question 
under  consideration,  and  there  can  be  no 
vested  right  as  contended  for. 

[3, 4]  A  serious  question  is  presented  by 
the  fact  that  the  Melrose  district  was  in- 
cluded In  the  petition.  Melrose  was  not  an 
Incorporated  town  and  fell  under  the  provi- 
sions 0(f  chapter  78.  The  election  there 
waa  held  on  August  30,  1913,  so  that  by  the 
Inclusion  of  this  district  In  the  petition  for 
the  election  held  on  May  21,  1917,  a  district 
was  Included  wherein  the  question  bad  been 
submitted  within  four  years  under  the  same 
law.  It  Is  clear  to  us  that  this  district  was 
erroneously  Included  in  the  district  describ- 
ed in  the  petition  for  the  last  election  of 
1017,  and  the  effect  of  the  Inclusion  of  this 
district  in  the  petition  referred  to  is  the 
serious  question  presented  for  our  consid- 
eration. It  Is  contended  that,  because  the 
petition  filed  with  the  board  of  county  com- 
missioners Included  this  district  of  Melrose, 
the  petition  was  Invalid,  and  the  order  of 
the  board  of  county  commissioners  ordering 
the  election  was  equally  invalid  and  of  no 
effect  Wo  believe  it  is  to  be  conceded,  in 
local  option  elections,  that: 

"A  petition,  to  give  jurisdiction,  must  contain 
all  the  averments  required  by  statute,  and 
where  the  petition  for  the  election  is  not  in  com- 
pliance with  the  statute,  all  proceedings  based 
thereon  are  void,  and  no  jurisdiction  to  order  an 
election  is  acquired,  'and  the  election  in  such 
case  is  a  nullity."  Joyce  on  Intoxicating  Liq- 
uors, I  381. 

We  hold,  however,  that  the  statute  in  this 
case  does  no  more  tiian  require  the  accurate 
setting  out  of  the  boundary  of  the  proposed 
district,  together  with  the  requisite  25  per 
centum  of  the  electors  as  signers,  and  while 
it  Is  true  that  the  same  law  provides  that 
the  question  shall  not  be  resubmitted  for 
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tour  years  from  the  date  of  tbe  election,  yet 
It  ls°  also  true  that  this  act  leaves  no  dis- 
cretion whatsoever  In  the  board  of  county 
commissioners  In  the  matter  of  defining  the 
boundaries  of  the  district,  except  In  case  of 
conflict,  and  while  the  Inclusion  of  the 
Melrose  district  was  erroneous,  because  of 
the  fact  that  an  election  had  been  previously 
held  in  that  district,  this  is  a  matter  which, 
upon  being  brought  to  the  attention  of  tbe 
court,  can  be  corrected  by  the  elimination  of 
the  district  wrongfully  included,  provided 
such  elimination  does  not  affect  the  result, 
as  is  conceded  to  be  the  case  here. 

We  are  not  unaware  of  tbe  fact  that  it  is 
contended  that  this  inhibition  against  tbe  re- 
submission of  the  question  is  in  some  Juris- 
dictions held  to  mean  resubmission  in  the 
same  territory ;  but  we  do  not  deem  it  neces- 
sary to  consider  the  matter  from  this  stand- 
point, in  view  of  our  conclusion  that  the  pe- 
tition on  its  face  set  out  facts  which  confer- 
red Jurisdiction  upon  the  board  of  county 
commissioners  to  order  an  election.  If  the' 
development  of  subsequent  facts  demonstrat- 
ed an  erroneous  inclusion  of  sudi  territory, 
it  is  like  any  other  question  of  erroneous  ex- 
ercise of  Jurisdiction — one  that  may  be  cor- 
rected in  the  proper  forum  of  the  courts, 
which  this  court  can  do  by  holding,  as  It  does, 
that  the  election  liad  no  force  or  eftect  In  the 
Melrose  district,  where  it  was  shown  that  an 
election  had  previously  been  held  within  a 
period  of  four  years. 

Our  attention  has  not  been  directed  to  a  case 
In  point,  nor  have  we  been  able  to  find  one; 
but  on  principle  it  would  seem  that  the  ques- 
tion of  Jurisdiction  depends  upon  whether 
there  was  simply  a  wrongful  exercise  of  Ju- 
risdiction, rendering  the  proceeding  voidable, 
or  a  lack  of  power  to  hear  the  matter  at  ail, 
rendering  the  action  absolutely  void.  This 
distinction  is  pointed  out  in  17  Am.  &  Eng. 
Enc.  1048.  There  was  power  to  order  the 
election,  where  the  petition  defined  a  district 
and  the  requisite  number  of  electors  signed, 
and  an  erroneous  inclusion  of  a  part  of  the 
territory  affected,  while  erroneous,  does  not 
constitute  an  exercise  of  Jurisdiction  that  la 
absolutely  void,  but  one  that  is  merely  void- 
able as  to  the  territory  affected,  and  is  there- 
fore not  subject  to  collateral  attack. 

Summarizing,  our  conclusion  as  to  the  Mel- 
rose matter  is  that  under  chapter  78,  Laws 
of  1913,  tbe  county  commissioners  have  power 
to  order  a  local  option  election,  where  the  pe- 
tition defines  a  district  and  is  signed  by  the 
requisite  number  of  electors,  and  an  inclusion 
of  territory  In  which  a  local  option  election 
has  been  held  within  four  years,  while  erro- 
neous, does  not  Invalidate  the  election,  pro- 
vided the  elimination  of  such  territory  will 
not  change  the  result  We  do  not  need  to 
discuss.  In  our  opinion,  the  further  question, 
raised  and  ably  argued,  as  to  the  element  of 
harmless  error,  growing  out  of  the  fact  that 
Melrose  voted  in  favor  of  prohibition  at  Its 


first  election  and  at  the  subsequent  electioc 
held  this  year  as  well,  thereby  not  changing 
the  status  of  its  condition  in  that  respect, 
and  not  working  any  harm  thereby  to  relator. 
We  conclude  that  the  writ  prayed  for 
should  be  denied,  and  that  the  relator  should 
be  remanded  to  tbe  custody  of  the  respondent; 
anil  it  is  80  ordered. 

PARKER,  J.  (concurring  specially).  I  con- 
cur in  the  result  reached  by  the  Chief  Justice. 
The  right  to  sell  whisky  Is  not  a  property 
right,  nor  a  contractual  right.  The  occupa- 
tion of  liquor  selling  is  a  sort  of  outlaw  in 
the  business  world,  permitted  and  tolerated 
by  the  Legislature,  only  so  long  as  it  may  see 
fit,  and  upon  such  terms  and  conditions  and 
under  such  restrictions  as  may  be  prescribed. 
Therefore  the  Legislature  has  the  power  at 
any  time,  if  it  so  elects,  to  revoke  the  iier- 
mlssion  and  to  cancel  all  permits  granted. 
This  power  necessarily  extends  to  the  rights 
to  sell  liquor  acquired  under  local  option 
laws,  the  same  as  where  the  right  arises  un- 
der the  laws  put  into  operation  directly  by 
the  Legislature.  The  Inhabitants  of  the  town 
of  Texlco  acquired  no  right  to  have  liquor 
sold  therein  for  four  years  following  the  local 
option  election,  which  was  not  subject  to  the 
control  of  the  Legislature,  nor  did  they  se- 
cure immunity  for  four  years  from  another 
vexatious  local  option  election,  if  the  L^s- 
lature  elected  to  provide  for  the  same  The 
question,  then,  is  not  whether  the  Legislature 
had  power,  which  is  undlsputable,  as  is  argu- 
ed for  petitioner,  but  whether  the  Legislature 
has  exerdseid  its  power  to  provide  that  the 
inhabitants  of  Texlco  may  be  again  called 
upon  to  vote  on  the  liquor  selling  question. 

As  Is  pointed  out  by  the  Chief  Justice,  the 
local  option  laws' of  tbe  state  originated  In 
1913,  and  two  chapters,  chapters  78  and  75, 
were  then  passed.  The  former  appears  as 
sections  2927-2939,  Code  1915,  being  the  dis- 
trict local  option  statute,  and  tbe  latter  as 
sections  2940-2948,  being  the  municipal  local 
option  statute.  These  two  acts  divided  the 
territory  embraced  in  counties  into  two  class- 
es: That  embraced  in  municipalities;  and 
that  not  so  embraced.  The  petition  for  the 
election  in  tbe  first  class  was  to  the  munid- 
pal  authorities,  and  In  the  second  class  to  the 
county  commissioners,  who  respectively  or- 
dered the  election.  By  chapter  47,  Lavra  of 
1917,  municipalities  were  divided  into  two 
classes:  Those  of  more  than  1,000  inhabit- 
ants ;  and  those  of  1,000  inhabitants  or  less. 
The  latter  classes  were  Included  within  the 
express  terms  of  the  district  local  option 
statute;  chapter  47,  Laws  of  1917,  being  an 
amendment  of  section  2927,  Code  1915,  which 
Is  the  first  section  of  the  district  law.  Aft- 
er the  passage  of  the  act  of  1917,  we  have 
two  classes  of  territory  in  which  the  local  op- 
tion statute  may  be  Invoked :  In  municipal- 
ities of  over  1.000  Inhabitants ;  and  any  oth- 
er part  or  parts  of  the  counties.    The  act  of 
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1017  In  terms  amended  section  2927  "so  as  to 
r«od  as  follows."  It  repealed  sections  2940 
and  2944,  parts  of  the  mnnlclpal  local  option 
act,  by  necessary  implication,  In  so  far  as 
nranicipaUties  of  1,000  Inhabitants  or  less  are 
concerned.  The  Implication  of  repeal  Is  nec- 
essary, because  otherwise  two  Inconsistent 
systems  of  elections  In  the  municipalities  of 
1,000  Inhabitants  or  less  would  result :  One 
by  petition  to  the  municipal  authorities; 
and  one  by  petition  to  the  county  commission- 
ers. There  Is  no  reason  for  maintaining  two 
systems,  and  the  legislative  intent  is  clear  to 
establish  one  system  for  all  parts  of  the  coun- 
ti«s.  except  municipalities  of  over  1,000  in- 
habitants. 

The  municipal  act  being  repeale'd  as  to 
cities  and  towns  of  1,000  Inhabitants  or  less, 
the  rights  and  status  acquired  by  any  pre- 
vious elections  In  them  .  necessarily  failed; 
there  being  no  property  or  contractual  right 
involved,  and  there  being  no  saving  clause 
in  the  act  whereby  such  right  or  status  is 
preserved.  The  city  or  town  of  1,000  inhab- 
itants or  less  is  in  the  same  position  as  if  no 
election  had  ever  been  held  therein,  in  so  far 
as  the  applicability  of  the  district  law  as 
amended  is  concerned.  For  specific  applica- 
tion of  this  'doctrine  In  a  local  option  case, 
see  Com.  v.  Burk's  Springs  Distilling  Co.,  137 
Ky.  224.  125  S.  W.  306.  It  follows  that  Tex- 
Ico  cannot  claim  any  exemption  from  the  op- 
eration of  the  act  of  1917. 

Much  stress  is  laid  upon  the  fact  that  the 
Melrose  district,  which  previously,  and  with- 
in the  four-year  period  fixed  by  statute  for 
elections  on  this  subject,  had  voted  "dry," 
was  included  in  the  petition  to  the  county 
commissioners,  in  the  election  proclamation, 
and  in  the  election.  An  examination  of  the 
tietltloa  for  the  election  and  the  election  re- 
tnms  discloses,  however,  and  it  is  conceded, 
that  the  Melrose  district  might  be  excluded, 
both  from  the  petition  and  the  vote,  and  the 
result  remain  just  the  same.  Much  argu- 
ment is  devoted  In  the  briefs  to  show  that 
the  inclusion  of  the  Melrose  district  render- 
ed the  whole  election  void.  The  argument 
proceeds  upon  the  theory  that  the  county 
commissioners  had  jurisdiction  to  order  elec- 
tions <Hily  in  districts  where  the  question 
had  not  been  voted  upon  within  the  four 
years.  They  ordered  the  election  in  the 
whole  county,  outside  of  Clovls,  a  city  of 
more  than  1,000  Inhabitants,  and  consequent- 
ly incladed  the  Melrose  district,  over  which 
they  had  no  jurisdiction.  Therefore  the 
whole  election  is  void.  This  argument  is 
dearly  too  narrow  and  faulty.  The  object  of 
the  local  option  law  is  to  enable  the  peo- 
ple of  a  given  district  to  express  their 
Will  at  the  polls  as  to  whether  liquor  shall 
be  sold  therein.  This  they  have  done  in 
this  case,  and  have  pnt  the  stamp  of  their 
disapproval  upon  the  same.  The  subject- 
matter  was  within  the  jurisdiction  of  the 
county    commissioners,    but    the    procedure 


was  ftiulty.  In  that  the  Melrose  district 
was  erroneously  Included.  If  that  fact 
had  any  effect  upon  the  result,  the  whole 
election  might  be  well  held  void.  But  here 
no  harm  has  resulted  to  any  one.  The  peo- 
ple of  the  county,  who  were  entitled  to  do 
so,  have  expressed  their  will  that  liquor 
shall  not  be  sold  therein,  and  their  desires 
ought  not  to  be  thwarted  by  reason  of  the 
fact  merely  that  other  citizens  of  the  county, 
who  were  not  entitled  at  the  time  to  speak 
upon  the  subject,  were  permitted  to  do  so; 
the  total  result  being  unchanged.  Under 
such  circumstances,  the  Uquor  dealers  of 
Texlco  cannot  be  heard  to  complain  of  the 
procedure  whereby  the  people  were  permitted 
to  register  their  will.  If  the  people  of  the 
Melrose  district  in  a  proper  proceeding  were 
to  complain  of  their  Illegal  subjection  to  the 
annoyance  of  the  Uquor  election,  their  claim 
to  relief  would  be  compelling  on  the  court. 
The  object  of  prohibition  of  elections  often- 
er  than  once  in  four  years  is  the  protec- 
tion of  the  districts  which  have  voted  on 
the  subject,  not  the  benefit  of  other  parts  of 
the  county.  I  am  of  the  opinion,  therefore, 
that  the  inclusion  of  the  Melrose  district  in 
the  election,  while  unauthorized,  was  harm- 
less under  the  facts  in  this  case,  and  the 
inhabitants  of  the  other  parts  of  the  county 
have  no  such  interest  as  entitles  them  to 
complain  thereof.  r 

I  therefore  concur  that  the  writ  should  be 
discharged. 

ROBE3RTS,  J.  (concurring  in  part,  but  dlo- 
senting  in  part).  The  Legislature  of  New 
Mexico  in  1913  enacted  two  laws  relative  to 
local  option  elections,  for  the  purpose  of  de- 
termining whether  or  not  intoxicating  liquors 
should  be  sold.  The  first  act  was  passed  on 
March  16,  1913,  and  appears  as  chapter  75, 
Laws  of  1913,  and  as  sections  2940  and  2948. 
inclusive.  Code  1916.  This  act  provided  for 
the  submission  of  the  question  as  to  whether 
or  not  the  barter,  sale,  or  exchange  of  in- 
toxicating liquors  should  be  prohibited  in 
municipalities.  Under  this  act,  upon  the  fil- 
ing of  a  petition  by  electors  equal  in  num- 
ber to  25  per  centum  of  the  votes  cast  for  the 
candidate  receiving  the  highest  number  of 
votes  at  the  last  preceding  municipal  election 
with  the  city  cletb,  and  presented  to  the 
city  or  town  council,  it  became  the  duty  of 
the  council  to  provide  for  the  submission  of 
such  question  to  a  vote  of  the  people  of  such 
city  or  town;  and  If  a  majority  of  those 
voting  at  Che  election  voted  in  favor  of  pro- 
hibiting such  traffic,  then  it  was  made  un- 
lawful for  any  person  to  barter,  sell,  or  ex- 
change intoxicating  liquors  within  the  limits 
of  such  city,  or  within  two  miles  of  the  lim- 
its thereof.  Section  6  of  such  act  (section 
2944,  Code  1916)  provided: 

"Sucli  question  shall  be  submitted  but  onco 
every  four  years,  and  then  only  upon  petition 
filed  as  herein  provided." 
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On  the  same  day  <diapter  78,  Laws  of  1913, 
became  a  law.  This  act  appears  as  sections 
2927  to  2030,  Inclusive,  Code  lOlS.  The  first 
section  of  the  act  reads  as  follows: 

"The  county  commissionu^  of  any  county  of 
the  state  ahall  submit  to  toe  qualined  electors 
of  any  district  within  their  county,  to  be  desig:- 
nated  by  them  as  hereinafter  provided,  the  nues- 
tion  of  whether  or  not  the  barter,  sale  or  ex- 
change of  intoxicating  liquors  shall  be  prohibited 
therein  as  provided  by  this  act. 

"Except  as  herein  otherwise  provided,  any 
such  district  so  desifoiated  by  the  county  com- 
missioners shall  include  such  part  of  the  area 
of  any  county  as  may  be  described  in  the  peti- 
tion nrovided  for  and  filed  in  accordance  with 
this  act:  Provided,  that  it  shall  not  include  any 
territory  within  any  incorporated  city,  town  or 
village,  whether  incorporated  under  general  or 
special  laws." 

The  second  section  of  the  act  provided,  in 
substance,  that  the  petition  for  the  submis- 
sion of  such  question  within  such  a  district 
described  In  the  petition  might  be  presented 
to  the  county  commissioners  of  any  county,  if 
signed  by  25  per  centum  of  the  quallQed  elec- 
tors resident  within  the  proposed  district, 
that  the  petition  should  describe  accurately 
the  boundaries  of  the  proposed  district,  and 
further,  upon  the  filing  of  such  petition.  It 
was  made  the  duty  of  the  county  commis- 
sioners to  enter  upon  their  minutes  an  order 
designating  such  district  In  accordance  with 
the  description  thereof  contained  In  such  pe- 
tition, except  where  two  or  more  such  peti- 
tions were  filed  wherein  the  area  described 
was  confilcting,  in  which  event  the  commis- 
gloners  were  given  power  to  determine  the 
district  or  districts  In  which  such  question 
should  be  submitted.  Provision  was  made 
for  the  appointment  of  officials  to  conduct  the 
election  and  for  notice  of  the  time,  place,  etc. 
Section  9  (section  2935,  Code  1915)  reads  as 
follows: 

"Such  question,  affecting  any  territorv  includ- 
ed In  any  such  petition,  shall  not  again  be  sub- 
mitted for  four  years  from  the  date  of  the 
election,  and  then  only  apon  petition  filed  as 
herein  provided." 

In  1917  the  Legislature  enacted  chapter  47, 
Laws  of  1917,  amending  section  2927,  Code 
1915,  which  was  the  first  section  of  chapter 
78,  Laws  of  1913.  The  amended  section 
changed  the  proviso  to  section  2927  to  read 
as  follows: 

"Provided,  that  it  shall  not  include  any  terri- 
tory within  any  incorporated  city,  town  or 
village  of  more  than  one  thousand  population, 
whether  incorporated  under  general  or  special 
laws." 

On  the  9th  day  of  June,  1914,  the  board  of 
trustees  of  the  town  of  Texico,  Curry  county, 
pursuant  to  the  provisions  of  chapter  75, 
Law^  of  1913  (sections  2910  to  2948,  inclu- 
sive. Code  1916),  duly  submitted  to  the  quali- 
fied electors  of  the  town  of  Texico,  an  incor- 
porated town,  the  question  of  whether  or  not 
the  barter,  sale,  or  exchange  of  intoxicating 
liquors  within  such  town  should  be  prohibit- 
ed, and  at  such  election  a  majority  of  those 
voting  therecm  voted  against  prohibition  and 
In  favor  of  continuing  the  licensing  and  sale 


of  intoxicating  liquors.  In  July,  1913,  a  pe- 
tition in  compliance  with  chapter  78,  Laws 
of  1913  (sections  2927  to  2939,  Inclusive,  Code 
1915),  was  presented  to  the  board  of  county 
commissioners  of  Curry  county,  asking  for 
an  election  within  a  certain  described  dis- 
trict, known  as  the  Melrose  district,  upon  tbe 
question  as  to  whether  or  not  tbe  barter, 
sale,  or  exchange  of  intoxicating  liquors 
within  such  district  should  be  protiibited. 
The  election  was  held  August  30,  1913,  and 
resulted  In  favor  of  prohibition.  Included 
within  tills  district  was  the  unincorporated 
town  of  Melrose.  The  territory  embraced, 
within  the  district  was  ai^roxlmately  four 
miles  square.  On  the  4th  day  of  April,  1917, 
more  than  25  per  centum  of  the  quallfled 
electors  within  that  part  of  Curry  county,  ex- 
cept those  residing  within  the  boundaries  of 
the  dty  of  Clovls,  that  being  a  municipality 
of  more  than  1,000  population,  presented  to 
the  board  of  county  commissioners  of  Curry 
county  a  petition  requesting  them  to  caU  an 
election  and  to  submit  to  the  qualified  voters 
within  a  district  determined  and  designated 
in  such  petition  as  composed  of  all  the  vot- 
ing and  election  precincts  of  Curry  county, 
and  all  the  area  of  Curry  county,  Induding 
Texico,  an  incorporated  town  of  less  than  1,- 
000  population,  and  Melrose  and  conUgnous 
territory,  which  was  then  under  district  pro- 
hibition, the  question  of  whether  the  barter, 
sale,  or  exchange  of  intoxicating  liquors 
should  be  prohibited  therein.  The  board  of 
county  commissioners  of  said  county  proceed- 
ed to  call  and  hold  an  election  within  sadi 
designated  district,  which  election  was  held 
on  the  21st  day  of  May,  1917,  and  resulted  in 
a  majority  of  the  electors  voting  In  favor  of 
prohibiting  the  barter,  sale,  or  exchange  of 
Intoxicating  liquor  within  such  designated 
district. 

At  and  prior  to  the  date  of  such  election 
J.  F.  Deats,  in  whose  behalf  this  application 
for  writ  of  habeas  corpus  was  made,  was  en- 
gaged In  the  sale  of  Intoxicating  liquor  in 
the  town  of  Texico  under  licenses  regularly 
Issued  to  him  by  the  board  of  county  commis- 
sioners of  such  county  and  the  town  board  of 
such  Incorporated  town.  After  the  county 
commissioners  had  canvassed  the  vote  and 
declared  the  result  of  such  prohibition  elec- 
tion, Deats  continued  to  sell  intoxicating  liq- 
uors in  the  town  of  Texico,  whereupon  be 
was  arrested,  tried,  and  fined  for  selling  in- 
toxicating liquor  contrary  to  the  provisions 
of  said  chapter  78,  Laws  1913,  as  amended. 
The  petition  alleged  that  Deats  was  held  in 
custody  by  the  sheriif  of  Curry  county  under 
and  by  virtue  of  such  convictioo  and  fine  as 
aforesaid. 

It  is  contended  that  his  restraint  Is  unlaw- 
ful upon  either  of  two  grounds:  First,  tliat 
Texico  having  held  a  local  option  election 
less  than  four  years  preceding,  tbe  election 
last  referred  to  resulting  in  a  majority  of 
the  votes  being  cast  in  favor  of  continuing  to 
license  tbe  sale  of  intoxicating  liquor,  such 
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21st  day  of  May,  1917 ;  second,  that  the  Mel- 
rose district  having  voted  dry  less  than  four 
years  preceding  the  21st  day  of  May,  1917, 
such  district  was  improperly  included  In  the 
petition  which  resulted  In  the  election  of 
May  21st,  1917,  and,  being  so  Improperly  In- 
cluded, the  county  commissioners  were  with- 
out power  or  authority  to  order  the  election 
last  referred  to. 

On  behalf  of  the  petitioner  it  is  contended 
that  the  amendment  (chapter  47,  Laws  1817) 
did  not  authorize  the  county  cwumlssioncrs 
to  act  upon  a  petition  which  contained  a  de- 
scription of  a  district  including  the  territory 
of  the  Incorporated  town  of  Texlco  and  to 
order  an  election  thereon ;  that  the  amenda- 
tory net  is  prospective,  and  not  retrospective 
or  retroactive,  and  that  the  Legislature  never 
Intended  It  to  operate  upon  the  territory 
which  had  already  submitted  the  question 
under  chapter  76,  Laws  1913 ;  and  that  that 
law  Is  In  full  force  and  effect,  and  its  provi- 
sions In  force  and  in  operation,  in  the  town 
of  Texlco.  On  behalf  of  the  respondent  it  ia 
contended  that  the  amendatory  act  of  1917 
repealed  the  municipal  local  option  law  in  so 
far  as  the  same  dealt  with  municipalities  of 
less  than  1,000  population,  and  that  such 
amendatory  act  to  that  extent  was  inconsist- 
ent with  the  terms  of  the  municipal  local  op- 
tion law. 

I  agree  with  the  contention  of  the  respond- 
ent. It  is  well  settled  that  an  existing  stat- 
ute may  be  repealed  by  Implication  by  a  later 
subsequent  statute  upon  the  same  subject, 
where  the  later  act  is  inconsistent  with,  re- 
pugnant to,  and  irreconcilable  with  the  for- 
mer. 36  Cyc.  1073 ;  State  ex  reL  v.  Bomero, 
County  Treasurer,  19  N.  M.  1,  140  Pa&  1069. 
In  Sutherland  on  Statutory  Ck»nstructlon,  vol. 
1  (2d  Bd.)  §  246,  It  Is  said: 

"But  a  statute  may  have  the  effect  to  repeal 
a  former  statute,  or  some  provision  of  it,  though 
it  be  silent  on  the  subject  of  the  repeal.  In 
such  cases  repeal  is  inferred  from  necessity,  if 
there  be  such  conflict  that  the  old  and  new  stat- 
utes cannot  stand  together." 

The  same  author,  at  section  247,  in  dis- 
cussing the  subject  of  repeals  by  Implication, 
says: 

"Such  repeals  are  reco^ized  as  intended  by 

the  I^egislature,  and  its  intention  to  repeal  is 
ascertained  as  the  legislative  intent  is  ascertain- 
ed in  other  respects,  when  not  e-tpressly  de- 
clared, by  construction.  An  implied  repeal 
results  from  some  enactment  the  terms  and  nec- 
essary operation  of  which  canuot  be  harmonized 
with  the  terms  and  necessary  effect  of  an  earlier 
act.  In  such  case  the  later  law  prevails  as  the 
last  expression  of  the  legislative  will;  there- 
fore the  former  law  is  constructively  repealed, 
Hince  it  cannot  be  supposed  that  the  lawmaking 
power  intends  to  enact  or  continue  in  force 
laws  which  are  contradictions.  The  repugnancy 
being  ascertained,  the  later  act  or  provision  in 
date  or  position  has  full  force,  and  displaces 
by  repeal  whatever  in  the  precedent  law  Is  in- 
consistent with  it." 

Applying  the  rule  stated  to  chapter  75, 
Laws  of  1V13,  in  so  far  as  the  same  apidled 


the  enactment  of  chapter  45,  Laws  of  1917, 
and  determine  whether  the  later  act  operated 
to  repeal,  by  implication,  chapter  75,  Laws  of 
1913,  in  so  far  as  the  same  applied  to  mu- 
nicipalities of  less  than  1,000  population.  Re- 
lator contends  that  the  two  acts  can  stand 
and  both  be  given  effect;  that  It  would  be 
competent  to  include  a  municipality  of  less 
than  1,000  population  in  a  district  under  the 
law  of  1017,  or  for  people  within  the  limits 
of  such  town  to  vote  upon  the  question ;  that 
it  was  the  intention  of  the  Legislature  to 
provide  two  methods,  either  of  which  might 
be  adopted.  I  cannot  agree  with  this  con- 
tention, for  to  so  hold  would  nullify  or  ren- 
der Inoperative  one  of  the  two  acts.  Under 
chapter  75,  Laws  of  1913,  the  petition  must 
be  presented  to  the  town  council,  whidi 
orders  the  election,  appoints  the  election  of- 
ficers, canvasses  the  returns,  and  declares  the 
result  Under  the  amendatory  act  of  1917,  tf 
such  town  be  included  within  a,  district,  the 
petition  must  be  presented  to  the  board  of 
county  commissioners,  which  orders  the  elec- 
tion, appoints  the  election  officials,  canvasses 
the  returns,  and  declares  the  result.  If  both 
laws  are  to  be  given  effect,  it  would  be' possi- 
ble for  the  people  of  such  a  town  to  frustrate 
and  defeat  the  inclusion  of  such  town  in  a 
larger  district;  for  under  chapter  78,  Laws 
of  1913,  as  amended,  it  is  made  the  duty  of 
the  board  of  county  commissioners  to  call  an 
election,  which  must  be  held  not  less  than  one 
month  or  more  than  two  months  after  the  en- 
try of  the  order,  and  it  would  always  be  pos- 
sible for  petitioners  in  such  a  town  to  file  a 
petition  with  the  town  council  and  hold  an 
election  prior  to  the  county  election,  and  thus 
defeat  district  prohibition,  for,  should  the 
town  vote  upon  the  matter  prior  to  the  dis- 
trict  election,  its  determination  would  be  final, 
and  not  subject  to  revisimi  for  four  years. 
Again,  both  elections  might  be  called  for  the 
same  day,  and  if  chapter  75  is  operative  as 
to  such  town,  if  the  vote  in  the  town  should 
result  in  favor  of  licensing  the  trafiac,  the 
district  vote  would  be  nullified  in  so  far  aa 
the  town  is  concerned.  Again,  should  the 
town  vote  prior  to  the  district  election,  then 
the  inclusion  of  such  town  in  the  district  pe- 
tition would  probably  have  the  effect  of  nul- 
lifying the  district  election,  in  so  far  as  the 
remaining  territory  included  in  such  petition 
was  concerned. 

I  am  satisfied  from  the  language  of  the  two 
acts  that  it  was  the  intention  of  the  Legisla- 
ture of  1913  to  provide  one  method  for  de- 
termining the  question  in  cities  and  incor- 
iwrated  towns,  and  a  separate  and  distinct 
procedure  for  the  determination  of  such  ques- 
tion in  territory  not  embracing  an  incor- 
porated city  or  town.  In  1917  the  Legislature 
was  evidently  of  the  opinion  that  it  would  be 
advisable  to  take  out  from  under  the  opera- 
tion of  chapter  75  municipalities  of  less  than 
1,000  population,  and  to  put  such  places  un- 
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der  the  operation  of  the  district  local  oirtlon 
law.  If  the  amendatory  act  of  1917  be  con- 
stmed  to  take  out  from  under  the  operation 
of  the  municipal  local  <^tlon  law  towns  of 
less  than  1,000  population,  there  will  be  no 
possibility  of  confusion,  even  though  the  in- 
habitants of  such  a  town  might  determine  to 
create  a  district  composed  only  of  the  terri- 
tory embraced  within  the  limits  of  such  town ; 
for,  should  tUoy  so  determine,  the  petition 
would  be  presented  to  the  board  of  county 
commissioners,  which  alone  would  have  the 
power  to  order  the  election  and  declare  the 
result.  So  construing  the  two  acts,  the  pos- 
sibility of  conflict  is  obrtated;  for,  should 
two  petitions  be  presented  sUnultaneonsIy,  the 
board  of  county  commissioners  is  authorized, 
where  two  or  more  petitions  are  filed  where- 
in the  area  described  is  conflicting,  to  deter- 
mine the  district  or  districts  in  which  such 
question  shall  be  submitted.  The  later  act 
having  impliedly  repealed  the  provisions  of 
chapter  75,  in  so  far  as  municipalities  of  less 
than  1,000  population  are  concerned,  neces- 
sarily section  5,  chapter  76,  which  prohibits 
the  resubmission  of  such  question  within  four 
years  from  the  date  of  the  prior  election  was 
repealed,  and  it  was  competent  for  the  peti- 
tioners to  Include  Tezlco  in  the  district  peti- 
tion, notwithstanding  it  had  theretofore  and 
within  four  years  preceding  voted  upon  the 
question. 

For  the  foregoing  reasons.  In  my  Judgment, 
Texico  was  properly  included  in  the  petition. 

A  more  serious  question  is  presented  by  the 
second  contention,  that  by  the  inclusion  of 
the  district  of  Melrose  In  the  petition  the 
same  was  invalidated,  and  the  board  of 
county  conunlssloners  was  without  power  or 
authority  to  order  the  election  in  question. 
In  the  determination  of  this  question  chapter 
75  is  not  concerned,  for,  as  stated,  Melrose 
was  not  an  incorporated  town  or  city,  and 
the  election  held  less  than  four  years  preced- 
ing the  election  of  1917  was  held  and  con- 
ducted in  accordance  with  chapter  78,  section 
9  of  which  provides: 

Such  question,  affecting  any  territory  includ- 
ed in  any  such  petition,  shall  not  again  be  sub- 
mitted for  four  years  from  the  date  of  the  elec- 
tion. 

If  the  district  of  Melrose  was  Improperly 
included  in  the  last  petition,  then  the  board 
of  county  commissioners  had  no  authority 
to  order  the  election.  In  Joyce  on  Intoxicat- 
ing Liquors,  I  381,  it  is  said: 

"A  petition,  to  give  jurisdiction,  must  contain 
all  the  averments  required  by  statute,  and  where 
the  petition  for  an  election  is  not  in  compliance 
with  the  statute,  all  proceedings  based  thereon 
are  void,  and  no  jurisdiction  to  order  an  elec- 
tion is  acquired,  and  an  election  in  such  a  case 
Is  a  nullity." 

The  amendment  to  chapter  78  by  the  Leg- 
islature of  1917  did  not  operate  to  repeal  any 
of  the  provisions  of  said  chapter  as  original- 
ly enacted,  save  only  that  portion  of  the  act 
which  prohibited  the  Inclusion  within  su<dt 
petition  of  any  Incorporated  town  or  village. 


Section  9  of  the  act  was  continued  In  fall 
force  and  effect,  and  the  amendment  had  no 
effect  whatever  upon  the  prior  election  held 
in  the  Melrose  district  That  the  territory 
embraced  in  the  Melrose  district  was  not 
pr(^ierly  Included  in  the  petition  cannot  be 
doubted;  but  respondent  argues  that  t>ecaase 
a  majority  of  the  voters,  excluding  the  vote 
cast  in  Melrose,  was  overwhelmingly  in  favor 
of  prohibition,  no  harm  to  relator  resulted  in 
the  inclusion  of  this  district  in  the  petition 
and  order  for  the  election.  But  this  is  aside 
from  the  question,  as  we  are  required  to  de- 
termine whether  or  not  the  law  making  it  a 
penal  otTense  to  engage  in  the  sale  of  intoxi- 
cating liquors  under  the  circumstances  nam- 
ed in  chapter  78  was  properly  put  into  force 
and  efTect  in  the  district  named  in  the  peti- 
tion under  which  the  election  was  held  In 
1917.  Under  local  option  statutes,  where  tbe 
voters  determine  whether  or  not  a  given  stat- 
ute shall  have  force  and  effect  in  a  designat- 
ed community,  such  a  statute  is  only  given 
life  and  vitality  by  reason  of  the  compliance 
with  the  statutory  provisions  by  whidi  It  Is 
called  into  Hie  and  effect  in  sudi  community. 
In  the  present  case,  if  the  statute  waa  not 
invoked  in  accordance  with  the  terms  of  tbe 
act  authorizing  such  determination  on  tbe 
part  of  the  people,  then  it  would  not  be  oper- 
ative in  the  territory  embraced  in  the  peti- 
tion, and  Deats  would  be  unlawfully  depriv- 
ed of  his  liberty. 

The  petitioners  in  this  case  petitioned  for 
a  local  option  district  which  included  the 
Melrose  district  They  did  not  ask  for  an 
opportunity  to  vote  upon  the  question  In  a 
district  which  excluded  Melrose.  Every  peti- 
tioner who  signed  the  petitloa  must  neces- 
sarily be  presimied  to  have  btlea  desirous  of 
submitting  the  question  in  tbe  entire  district 
including  Melrose.  The  statute  is  mandatory 
to  the  effect  that  no  "ttttrltory  included  in 
any  such  petition"  which  has  voted  upon  tbe 
proposition  shall  be  included  in  any  otber 
district  for  the  period  of  four  years.  To 
hold  that  Melrose  was  properly  included,  or 
that  its  Inclusion  did  not  invalidate  the  elec- 
tion, would  be  to  destroy  the  prohibition  con- 
tained in  that  section.  In  the  case  of  Akin 
V.  State,  14  Tex.  App.  142,  in  discussing  tbe 
sufficiency  of  a  petition  for  a  local  (qitlon 
election,  the  court  quotes  with  approval  from 
Prather  v.  State,  12  Tex.  App.  401,  as  fol- 
lows: 

"It  is  the  petition  that  confers  upon  tfao  com- 
missioners' court  the  jurisdiction  to  order  thf, 
election.  Without  such  petition,  that  court 
would  have  no  power  to  act  in  the  matter,  and 
an  order  made  by  it  for  such  an  election,  with- 
out such  petition,  or  upon  an  insufficient  peti- 
tion, would  be  a  nullity,  and  the  election  held 
in  pursuance  thereof  would  be  a  nullity." 

It  Is  argued  that  because  the  board  of 
county  commissioners  is  without  powefr  to 
fix  the  boimdaries,  or  change  the  boundaries 
described  In  the  petition,  when  b.  petition  is 
presented  to  it,  describing  certain  boundaries 
of  a  proposed  district,  it  must  order  the  elec- 
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tlon,  whether  such  boundaries  describe  a  per- 
missible district  or  othcArwlse.  In  other 
words,  the  argument  carried  to  Its  logical 
contusion  means  that  although  an  election 
bad  been  held  within  a  given  district,  and  the 
statute  prohibits  the  holding  of  another  elefc- 
tlon  therein  for  four  years,  yet  If  a  petition 
be  presented  describing  the  same  district  and 
petition  for  another  election,  the  board 
would  be  without  the  power  to  withhold  call- 
ing and  holding  the  election,  because  It  would 
have  no  discretion  in  the  matter. 

I  concede  that  when  a  petition  Is  presented 
to  the  board,  asking  for  an  election  in  a  per- 
missible district,  which  properly  describes 
the  boundaries  of  the  same,  and  it  Is  signed 
by  the  requisite  number  of  voters,  the  board 
has  no  discretion  or  option  In  the  matter. 
Its  duty  to  call  and  hold  the  election  is  man- 
datory. But  certainly  It  Is  within  the  power, 
and  must  be  the  duty,  of  the  board  to  de- 
termine whether  the  petition  Is  signed  by  the 
number  of  petitioners  required  by  the  stat- 
ute. This  la  a  fact  which  it  must  ascertain 
before  it  can  act,  and  this  fact  It  ascertains, 
as  does  any  other  ministerial  board  or  officer, 
before  it  acts,  where  it  is  authorized  to  act 
only  where  certain  facts  exist.  A  sheriff,  In 
releasing  a  prisoner  on  bond,  Is  required  to 
take  a  good  and  sufficient  bond.  By  Inquiry 
and  of  his  own  knowledge  he  ascertains 
whether  the  proposed  sureties  are  able  to 
respond  to  the  penalty  In  the  bond.  In  de- 
termining whether  the  petition  Is  Signed  by 
the  requisite  percentage  of  the  voters,  the 
board  of  county  commissioners  does  not  act 
In  a  Judicial,  but  a  ministerial,  capacity.  A 
ministerial  act  Is  an  act  which  an  officer  per- 
forms In  a  given  state  of  facts,  in  a  prescrib- 
ed manner,  in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to  the  exer- 
cise of  bis  own  Judgment  upon  the  propriety 
of  the  act  being  done.  Ellingham  v.  Dye,  178 
Ind.  336,  99  N.  E.  1,  Ann.  Cas.  1915C,  200; 
Rains  V.  Simpson,  50  Tex.  495,  32  Am.  Rep. 
609.  And,  as  said  by  the  Indiana  Supreme 
Court  in  Floumoy  v.  City  of  Jeffersonvllle, 
17  Ind.  169,  79  Am.  Dec.  468: 

"The'  act  is  none  the  less  ministerial  because 
the  person  performing  it  may  have  to  satisfy 
himself  that  the  state  of  facts  exists  under 
which  it  is  his  right  and  duty  to  perform  the 
act" 

Under  the  local  option  statute  In  question, 
I  do  not  see  bow  it  can  be  open  to  question 
that,  before  the  board  of  county  commission- 
ers orders  the  election  It  must  ascertain  and 
satisfy  Itself  that  the  petition  Is  signed  by 
the  requisite  number  of  voters,  and  I  think  It 
is  equally  true  that  It  must  ascertain  and 
determine  that  the  petition  is  for  a  permissi- 
ble district.  Suppose,  for  example,  that  a 
petition  should  be  presented  to  a  board  of 
county  commissioners,  under  the  district  local 
option  statute,  for  an  election  in  a  designated 
district  .which  Included  an  Incorporated  city 
of  more  than  1,000  population.  Would  it  be 
the  duty  of  the  board  to  order  an  election  In 


sncb  district  as  petitioned  for?  M<«t  as- 
suredly not,  and  yet.  If  the  argument  of  re- 
spondent be  sound  that  the  board  has  no 
discretion  to  refuse  to  submit  the  question, 
and  no  power  to  determine  whether  the  peti- 
tion calls  for  a  permissible  district,  then  the 
board  would  be  compelled  to  submit  to  the 
voters  within  a  requested  district  the  ques- 
tion, notwithstanding  the  fact  that  the  peti- 
tion had  not  been  signed  by  the  legal  number 
of  petitioners,  or  that  it  called  for  a  district 
not  authorized  by  law. 

The  present  case  differs  from  the  questton 
of  Jurisdiction  of  courts.  Courts  having  Ju- 
risdiction of  the  subject-matter  and  of  the 
parties  may  enter  a  Judgment,  which  is  valid 
and  binding  against  collateral  attack.  Here 
It  is  a  question  of  power  and  authority.  The 
board  has  the  power,  and  It  Is  made  Its  duty, 
to  order  the  election  when  the  petition  is  pre- 
sented, describing  the  district,  and  signed  by 
the  requisite  number  of  petitioners.  True, 
the  statute  does  not  say,  in  so  many  words, 
that  the  election  shall  not  be  ordered  unless 
the  boundaries  of  the  proposed  district  in- 
clude only  permissible  territory;  but  I  do 
not  think  it  can  be  logically  contended,  be- 
cause of  this  omission  or  failure  of  the  stat- 
ute in  this  regard,  that  the  board  has  not  the 
power,  and  such  duty  Is  not  Imposed  upon  It 
The  statute  defines  what  territory  can  be  in- 
cluded, or,  stated  differently.  It  says  what 
territory  cannot  be  included,  viz.,  incorporat- 
ed dtles  or  towns  of  more  than  1,000  popula- 
tion and  territory  in  which  an  election  has 
been  held  under  the  provisions  of  the  act 
within  four  years.  Where  a  petition  is  pre- 
sented which  Includes  prohibited  territory, 
an  election  should  not  be  ordered,  because, 
under  the  statute,  such  territory  cannot  be 
Included,  and,  the  petition  being  in  violation 
of  the  statute,  no  right,  power,  or  authority 
Is  conferred  upon  the  board  to  order  an  elec- 
tion. 

The  Legislature  carefully  refrained  from 
giving  the  boards  of  county  commissioners 
any  power  to  change  the  boundaries  of  the 
proposed  district  This,  I  take  it,  was  done, 
80  that  it  would  not  be  within  the  power  of 
the  board  to  thwart  the  will  of  the  people. 
Even  in  case  of  conflict  between  two  propo»- 
ed  districts,  the  board  has  not  the  power  to 
change  the  boundaries  of  either.  It  can  only 
determine  within  which  of  the  proposed  dis- 
tricts the  question  will  be  submitted.  In 
the  face  of  the  lack  of  power,  upon  the  part 
of  any  person,  board,  official,  or  court,  con- 
ferred by  the  statute,  the  majority  of  the 
court  In  this  case  holds  that  the  court  has 
the  power  and  will  change  the  boundaries  of 
the  district  petitioned  for  and  voted  upon. 
It  Is  true,  they  do  not  say  so  In  so  many' 
words ;  but  the  effect  of  their  holding  is  the 
same.  They  say  that  the  court  will  eliminate 
the  Melrose  district,  a  territory  embracing 
four  square  miles,  from  the  petition,  upon  the 
assumption,  I  -  presume,  that  it  U  taken  for 
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granted  that  the  people  living  In  the  district 
as  changed  and  amended  by  the  decree  of  the 
court  would  have  petitioned  for  and  voted 
favorably  upon  the  adoption  of  the  statute 
therein.  That  they  might  have  done  so  I 
grant;  but,  as  I  view  the  matter,  it  is  es- 
tablishing a  dangerous  precedent  for  the 
court  to  say  that  it  will  set  itself  up  as  the 
arbiter  of  the  wishes  of  the  petitioners  and 
electors  in  8U<ii  a  matter,  without  bearing 
proof  or  resorting  to  any  legal  method  for 
the  ascertaining  of  truth. 

Because  the  territory  embraced  within 
the  Melrose  district  was  small  cannot  alter 
the  principle  Involved.  If  the  court  can  elim- 
inate Melrose  and  contiguous  territory  from 
the  petition  and  order  for  election  and  the 
result  of  the  election,  it  could  with  equal 
propriety  eliminate  the  larger  territory.  Sup- 
pose the  facts  .were  Just  the  reverse — that 
within  four  years  all  of  Curry  county,  except 
Melrose  district,  had  voted  upon  the  question, 
and  that  the  present  election  was  held  upon  a 
petition  which  embraced  the  whole  county; 
would  the  court  eliminate  the  larger  territory 
from  the  Melroee  district  and  uphold  the 
election  within  the  four  square  miles  of  ter- 
ritory, within  which  only  the  election  could 
have  been  legally  held?  If  it  can  eliminate 
Melrose  now,  it  could  do  so. 

Again,  if  the  court  can  legally  eliminate 
the  Melrose  district  from  the  petition  and 
effect  of  the  election,  it  would  have  been  com- 
petent for  the  board  of  county  commission- 
ers to  have  amended  the  petition  by  eliminat- 
ing that  territory,  and  to  have  submitted  the 
question  to  the  voters  within  the  amended 
district;  for  certainly  the  court  cannot  now 
do  that  which  would  have  been  illegal  for 
the  board  to  have  done  In  advance.  Can  it  be 
contended  that  the  board  has  any  such  pow- 
er, in  the  face  of  the  statute,  which  clearly 
gives  it  no  such  power,  and  Impliedly,  to  say 
the  least,  withholds  from  it  such  power?  In 
my  Judgment,  the  statute  is  the  yardstick  by 
which  we  are  to  measure  the  question  as  to 
whether  the  law  is  in  force  in  the  named  dis- 
trict If  its  terms  and  provisions  have  been 
complied  with,  then  certainly  the  law  is  ap- 
plicable to  the  district  If,  on  the  other  hand, 
it  has  not  been  put  into  force  and  effect,  as 
directed  and'  authorized  by  the  statute,  then 
it  is  clearly  the  duty  of  the  court  to  so  de- 
clare. 

The  power  assumed  by  the  court  in  this 
case,  in  so  far  as  this  one  case  is  concerned, 
is  of  minor  consequence,  because  saloons  are 
rightly  regarded  as  an  unmitigated  evil,  and 
the  elimination  of  the  Texico  saloons  would 
unquestionably  be  a  blessing  to  that  com- 
munity. The  disregard  by  the  court„  how- 
ever, as  I  view  it,  of  the  plain  provisions  of 
the  statute,  and  the  doctrine  announced,  is 
of  the  most  vital  importance;  for  the  court 
is  substituting  Judicial  Judgment  for  the  will 
of  the  people,  or,  in  other  words,  we  say  that 


we  will  determine  what  the  petitioners  in- 
tended, and  what  the  electors  desire,  regard- 
less of  the  petition  filed  by  them.  In  other 
words,  because  they  petitioned  and  voted  for 
a  district  which  Included  prohibited  territory, 
yet  the  court  will  assume  that  alt  the  peti- 
tioners would  have  petitioned  for  and  voted 
in  the  same  manner  upon  a  smaller  district; 
tliat  we  will  cut  down  the  boundaries  of  the 
proposed  district,  and  declare  that  the  req- 
uisite number  of  petitioners  petitioned  for 
the  same,  and  likewise  that  a  majority  of  the 
voters  voted  for  prohibition  therein,  and 
hence  we  will  enforce  the  penal  provisions 
of  the  statute  in  the  new  district  created,  not 
by  the  petition  and  vote  of  the  people,  bnt 
by  Judicial  flat 

I  am  of  the  opinion  tliat  by  the  inclusion 
of  the  Melrose  district  in  the  petition  for  the 
election  in  question,  contrary  to  the  positive 
terms  of  the  statute,  the  petition  was  a  nnl-  ' 
lity,  and  the  board  of  county  commissioners 
had  no  authority  to  order  the  election  in 
question.  This  being  true,  the  election  held 
thereunder  was  a  nullity,  and  the  provisions 
of  diapter  78,  prohibiting  the  sale  of  liqnor 
in  districts  voting  in  favor  of  prohibition,  had 
no  application  to  Texico,  or  any  part  of  Cur- 
ry county  embraced  within  the  petition  here 
involved. 

For  this  reason,  It  is  my  opinion  that  Deats 
is  unlawfully  deprived  of  his  liberty,  and  the 
writ  should  be  granted,  and  he  should  be  dis- 
charged from  custody. 

GRIFFITH  V.  OWENS  et  aL,  School  District 
Trustees. 
(Supreme  Court  of  Idaho.    July  13,  1917.) 

1.  Schools  and  School  Dibtbictb  4s>91  — 

Statutes — Validitt. 
Chapter  47,  Seas.  Laws  1917,  p.  106,  pre- 
scribing qualifications  of  voters  at  bond  election! 
in  school  districts,  is  unconstitutional  and  void 
because  it  purports  to  qualify  to  vote  those  who 
helong  to  classes  prohibited  and  disqualified 
from  voting  by  section  3,  art  6,  of  the  Oonstitn- 
tion. 

2.  Constitutional  Law  ®=348^STA'nrn6s  — 
Const  buction — Validity. 

When  possible,  statutes  should  be  constrned 
with  a  view  to  tneir  being  held  constitutional 
and  valid;  but,  where  they  are  so  plain  thej 
admit  of  no  construction  other  than  their  bare 
reading  suggests,  no  other  interpretation  is  poa- 
sible. 

Original  application  by  Ed  Orlffith  for 
a  writ  of  prohibition  against  WiUlam  Owens 
and  others,  Trustees  of  School  District  No. 
24,  Cassia  County.     Writ  Issued. 

Richard  M^  Price  and  WiUlam  Healy,  both 
of  Boise,  for  plaintiff.  T.  A.  Walters,  Atty. 
Gen.,  and  J.  P.  P<^e,  Asst  Atty.  Gen.,  for 
defendants. 

MORGAN,  J.  [1]  The  facts  involved  in 
this  action  are  not  disputed.  The  defend- 
ants are  trustees  of  school  district  No.  24, 
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lo  suDinK  TO  Tne  voiers  oi  me  aiscncc  lue 
question  of  whether  or  not  bonds  In  the 
amount  of  $3,500  should  be  issned.  An 
election  was  held  resulting  in  20  votes  being 
rnst  in  favor  of,  and  7  ngnlnst,  Issuing  the 
bonds.  Subsequently  the  board  of  trustees 
passed  a  resolution  declaring  the  result  of 
the  election  and  authorizing  the  issuance  of 
the  bonds.  At  the  election  certain  jjcraons 
voted  who  possessed  the  qualifications  to 
vote  prescribed  by  chapter  47,  Sess.  Laws 
1917,  p.  106,  but  who  were  not  qualified  un- 
der the  provisions  of  section  76,  c.  159,  Sess. 
Laws  1911,  p.  616,  as  amended  by  chapter 
160,  Sess.  Laws  1913,  p.  529,  in  that  they 
were  not  resident  freeholders  in  the  district. 
A  number  of  such  persons  not  qualified,  ac- 
cording to  the  law  last  mentioned,  suffioi«it 
to  change  the  result  of  the  election,  were 
permitted  to  vote,  and  voted  in  favor  of 
the  issuance  of  the  bonds.  The  eonstitutlon- 
nllty  of  the  1917  act  Is  questioned.  It  Is  as 
follows: 

"Section  1.  That  at  any  and  all  scbool  elec- 
tions including  bond  elections,  held  after  the 
passage  and  approval  of  this  act,  the  following 
persons,  and  no  others,  shall  be  entitled  to  vote: 
All  persons  over  the  aire  of  twenty-one  (21)  years 
who  have  resided  in  the  district  where  they  offer 
to  vote  at  least  thirty  (30)  days  immediately 
preceding  the  election  and  who  are :  (1)  Free- 
holders, including  both  husband  and  wife  when 
the  freehold  is  community  property;  or  (2) 
parents  having  children  under  twenty-one  (21) 
years  of  age. 

"Sec.  2.  That  all  acts  and  parts  of  acts  in  con- 
flict with  this  act  be,  and  the  same  hereby  are, 
repealed  to  the  extent  of  such  conflict." 

Section  2,  art  6,  of  the  (Constitution  pro- 
vides: 

"Except  as  in  this  article  otherwise  provided, 
every  male  or  female  citizen  of  the  TTnited 
States,  twenty-one  years  old,  who  has  actually 
resided  in  tliis  state  or  territory  for  six  months, 
and  in  the  county,  where  he  or  she  offers  to  vote, 
thirty  days  next  preceding  the  day  of  election, 
if  registered  as  provided  by  law,  Is  a  qualified 
elector.     •     •     •" 

Section  3  of  that  article  prohibits  certain 
persons  from  voting,  among  them  being  those 
wbo  are  under  guardianship,  idiotic  or  In- 
sane, or  who  have  been  convicted  of  Infamous 
crimes,  named  therein,  unless  they  have  been 
restored  to  the  rights  of  citizenship;  and 
section  4  Is  as  follows : 

"The  Legislature  may  prescribe  qualifications, 
limitations,  and  conditions  for  the  right  of  suf- 
frage additional  to  those  prescribed  in  this  arti- 
cle, hut  shall  never  annul  any  of  the  provisions 
in  this  article  contained." 

The  1917  act  differs  from  the  law  of  1911, 
as  amended,  In  this  Important  particular: 
It  purports  to  permit  those  who  are  not  free- 
liolders  but  who  have  children  under  21 
^-e&rs  of  age  to  vote,  regardless  of  any  con- 
stitutional requirement,  except  that  the  voter 
must  be  over  the  age  of  21  years  and  have 
resided  in  the  district  where  he  offers  to  vote 
at  least  30  days  immediately  preceding  the 
election. 


suiuuonai  provisions  aoove  quotea,  in  mat 
by  Its  terms  citizenship  of  the  United  Statea 
and  six  months'  residence  in  the  state  are 
not  necessary  qualifications,  and  an  Insane 
person,  one  convicted  of  treason,  or  any 
of  the  other  crimes  mentioned  In  the  Con- 
stitution, might  vote.  Therefore,  because  It 
purports  to  qualify  as  electors  those  who 
belong  to  classes  prohibited  and  disqualified 
by  the  (Constitution  from  voting,  It  Is  void 
and  the  1911  Session  Law,  as  amended,  supra, 
Is  still  In  full  force  and  effect. 

[2]  It  is  true  acts  of  the  Legislature,  should 
be  construed,  if  possible,  with  a  view  to  their 
being  held  constitutional;  but  the  1917  act 
reciting,  as  It  does,  that  "the  following 
persons,  and  no  others,  shall  be  entitled  to 
vote,"  and  then  proceeding  to  set  forth 
the  requisite  qualifications,  is  so  plain  that 
it  admits  of  no  construction  other  than  its 
bare  reading  suggests,  and  any  other  inter- 
pretation is  impossible.  Sutherland  on  Stat- 
utory Oonstruction,  {  234 ;  Weiser  Nat  Bank 
y.  Washington  Co.,  164  Pac.  1014. 

A  sufficient  number  of  persons  having 
voted  In  favor  of  the  issuance  of  the  bonds 
who  were  not  qualified  to  do  so  under  the 
law,  to  change  the  result,  the  election  Is 
void,  and  the  writ  of  prohibition  will  issue 
as  prayed  for  in  the  complaint  Costs  are 
awarded  to  plaintiff. 

BUDGE,  C.  J.,  and  BICE,  J.,  concur. 


(30  Idaho,  63<) 

VINCENT  V,  BLACK. 

(Supreme  Court  of  Idaho.     July  12,  1917.) 

1..  JnnoMENT  «=>137,  173  —  Dbfault  —  Vaca- 
tion. 

■  Trial  courts  have  the  power  to  vacate  de- 
faults, and  an  order  extending  the  time  to  plead, 
entered  after  the  entry  of  a  default,  operates 
ipso  facto  to  vacate  the  default. 

2.  JuDQlfENT  ®=sl41— VALinrrT— Defattlt. 

A  default  judgment  entered  while  a  cause  la 
at  issue  is  void,  and  may  be  set  aside  by  the  trial 
court. 

3.  Divorce  «=»165(3)—JTjnQiiKNT— Vacation. 

A  void  judgment  in  a  divorce  action  may  be 
set  aside,  even  after  the  death  of  one  of  the 
parties,  when  the  property  interests  of  the  sur- 
vivor are  involved  in  the  proceeding. 

Appeal  from  District  Court,  Shoshone 
County ;  William  W.  Woods,  Judge. 

Action  by  Thomas  J.  Black  against  Myrtle 
Black.  ■  A  Judgment  of  divorce  was  rendered, 
and,  plaintiff  having  died,  his  administrator 
was  substituted,  whereupon  the  Judgment 
was  vacated,  and  the  administrator  appeals.  - 
Affirmed. 

S.  S.  Gundlach  and  Charles  Bl  Miller,  both 
of  Wallace,  for  appellant  James  A.  Wayne, 
of  Wallace,  for  respondent. 

BUDGE,  G  J.  On  November  24,  1916, 
James  J.  Black  commenced  an  action  for  di- 
vorce against  respondent  In  the  district  court 
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for  Shoshone  county.  An  order  for  pereonal 
service  of  summons  without  the  state  was 
procured,  and  summons  was  served  on  re- 
spondent at  Spokane,  Wash.,  January  31, 
1916.  On  March  8,  1916,  respondent's  attor- 
ney made  a  motion  for  attorney's  fees,  suit 
money,  and  temporary  alimony,  supported  by 
her  at&davit.  The  time  to  answer  expired  on 
March  11,  1916.  On  March  14,  1916,  Black's 
attorneys  filed  a  prseclpe  with  the  clerk  for 
a  default,  and  the  clerk  entered  the  default 
of  respondent  for  failure  to  answer  the 
complaint  within  the  time  provided  by  law. 
On  March  15,  1916,  the  district  Judge  signed 
a  written  order,  saving  respondent  10  days 
from  that  date  within  which  to  answer  the 
complaint.  On  March  22,  1916,  respondent 
filed  her  answer,  together  with  a  motion 
to  set  aside  the  default  On  March  23,  1916, 
the  affidavit  of  A  H.  Featherstone,  one  of 
Black's  attorneys,  was  filed,  resisting  the 
application  to  set  aside  the  default  On 
April  3,  1916,  the  trial  court  entered  an  or- 
der, denying  the  motion  to  vacate  the  default 
and  ordering  the  answer  to  be  stricken 
from  the  files,  and  on  the  same  date  th« 
cause  was  tried  as  a  default  case,  findings 
of  fact  and  conclusions  of  law  were  entered, 
and  a  decree  of  divorce  granted.  On  April 
17,  1916,  Black  died.  On  May  15,  1916.  a 
motion  was  filed  by  respondent's  attorneys 
for  an  order  to  substitute  Charles  J.  Vin- 
cent, Jr.,  administrator  of  the  estate  of 
James  J.  Black,  deceased,  as  plaintiff  in  the 
action.  Nothing  further  seems  to  have  been 
done  regarding  this  motion.  On  September 
19,  1916,  another  motion  was  filed,  asking 
for  an  order  to  substitute  the  administrator 
as  plaintiff  and  for  an  order  vacating  and 
setting  aside  the  default  of  the  defendant, 
which  motion  was  supported  by  an  affidavit 
of  the  respondent  On  the  latter  motion  a 
hearing  was  had  on  the  26th  day  of  Septem- 
ber, 1918,  and  on  October  7,  1916,  the  court 
entered  an  order,  substituting  the  adminis- 
trator as  plalntlfi;  and  vacating  and  setting 
aside  the  findings  of  fact  conclusions  of  law, 
the  decree  and  the  default  From  this  order 
the  administrator  has  prosecuted  this  ap- 
peal. 

[1]  The  record  in  this  case,  to  say  the 
least,  is  in  a  hopeless  state  of  confusion, 
but  we  must  indulge  the  presumption  that 
all  of  the  proceedings  of  the  trial  court  were 
regular,  and  although  the  record  is  silent,  so 
far  as  the  setting  aside  of  the  clerk's  default 
is  concerned,  such  must  have  been  the  result 
.  of  the  court's  action,  when  by  Its  order  of 
March  15,  1916,  respondent  was  given  10 
days'  additional  time  within  which  to  an- 
swer. That  the  court  had  the  power  to  va- 
cate the  default  there  can  be  no  question, 
and  the  order  extending  the  time  to  answer 
was  a  valid  order,  and  operated  ipso  facto 
to  vacate  the  default  And  it  further  ap- 
pears that  the  respondent  filed  her  motion  to 


vacate  and  set  aside  the  clerk's  default,  and 
also  filed  her  answer  prior  to  the  expiration 
of  the  time  limited  In  the  written  order  of 
the  covurt  The  action  of  the  trial  court 
on  April  3,  1916,  in  entering  the  order  deny- 
ing a  motion  to  vacate  the  default  and  strik- 
ing the  respondent's  answer  from  the  files, 
was  clearly  erroneous  and  void,  and  must 
have  been  inadvertent,  by  reason  probably  of 
the  fact'  that  the  order  extending  the  time 
to  answer  was  not  filed  until  some  time  there- 
after. And  when  on  September  19,  1916, 
the  court's  attention  was  called  to  the  fact 
that  the  answer  had  been  filed  within  the 
time  allowed  by  its  order,  and  that  the  cause 
was  properly  at  issue,  at  the  time  it  made 
the  pretended  order  to  strike  the  answer 
from  the  files,  it  was  clearly  apparent  that 
the  Judgment  theretofore  entered  was  void. 
And  the  court  committed  no  error  in  making 
its  order,  vacating  the  default,  and  setting 
aside  its  Judgment  and  findings  of  fact  and 
conclusions  of  law.  The  cause  stood  Just  aa 
though  these  void  orders  had  never  been 
made  or  entered. 

[2,  $]  That  the  plalnUCr  had  died  in  the 
meantime  would  not  operate  to  deprive  the 
court  of  its  right  to  set  aside  its  void  Judg- 
ment, for  the  reason  that  there  were  prop- 
erty rights  involved.  And  while  there  are 
cases  to  the  contrary,  the  great  weight  of 
authority  supports  the  rule  that,  if  the  pr(^ 
erty  interests  of  the  survivor  are  Involved 
In  the  proceeding,  the  decree  may  be  assail- 
ed, If  it  Is  for  any  reason  void  or  voidable. 
The  authorities  are  collected  in  the  notes  to 
the  following  cases:  Lawrence  v.  Nelson,  57 
L.  R.  A  583 ;  Nolan  v.  Dwyer,  1 1*  R.  A  (N. 
S.)  551;  Dwyer  v.  Nolan,  5  Ann.  Gas.  890; 
McElrath  v.  Littell,  44  L.  B.  A.  (N.  S.)  505; 
Leathers  v.  Stewart  Ann.  Cas.  1913B,  366; 
Wood  V.  Wood,  125  Am.  St  Rep.  223.  See. 
also,  Dennis  v.  Harris  (Iowa)  153  N.  W.  343; 
Bearers  v.  Bess,  58  Ind.  App.  287,  108  N.  E. 
266. 

The  order  appealed  from  is  affirmed. 
Costs  awarded  to  respondent 

MORGAN  and  RICE,  JJ.,  concur. 


(M  Idaho.  S«) 
ZIMMERMAN  ▼.  BROWN  et  al 
(Supreme  Court  of  Idaho.     July  12.  1917.) 

1.  TJsTjEY  ®=2(1)  —  Contracts  —  Cohstrxto- 

TION. 

When  a  contract  is  usurious  by  the  laws  at 
the  state  wherein  it  was  made,  but  not  accord- 
ing to  those  of  the  state  wherein  it  is  to  be  per- 
formed, the  parties  will  be  presumed  to  have 
contracted  with  reference  to  the  laws  of  the  lat- 
ter state,  unless  it  appears  that  in  firing  the 
place  of  payment  there  was  bad  faith  or  an  in- 
tention to  evade  the  usury  laws  of  the  foTmec 

2.  CORTBAGTS  <3=»105— CoNBTBUcnoN— Vaud- 

ITY. 

Where  a  statute  prescribes  a  license,  or  cer- 
tificate, as  a  requisite  to  engaging  in  businea. 
and  where  such  is  required  for  public  protection 
or  is  a  police  regulation,  and  not  for  revenae 
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purposes   only,   a   contract   made  in   yiolation 

thereof  is  invalid,  and  no  recovery  can  be  based 

thereon. 

3.  Animai.8  ®=>1S— Contraots  «s>106— Stzp- 

ITLATIOiSS— RkOULATIONS. 

The  law  of  1909  (Sess.  Laws  1909,  p.  211, 
as  amended  by  Sess.  Laws  1913,  p.  650),  regu- 
lating the  use  and  sale  of  stallions,  was  not 
passed  for  the  purpose  of  raising  revenne,  but  is 
a  police  regulation  designed  to  protect  those  who 
purchase  the  services  of  or  bay  stallions. 

Ai)peal  from  District  Court,  Latah  County; 
Edgar  C.  Steele,  Judge. 

Action  by  John  Zimmerman  against  C.  W. 
Brown  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

Roy  O.  Johnson  and  James  H.  Forney,  both 
of  Moscow,  for  appellants.  A.  H.  Orersmitb, 
of  Moscow,  for  respondent 

MORGAN,  J.  This  action  was  instituted 
by  respondent  upon  a  promissory  note  made, 
executed,  and  delivered  to  him  by  appellants 
for  the  sum  of  $425.  The  note  provided  for 
Interest  at  the  rate  of  8  per  cent,  per  annum, 
was  payable  at  Wilbur,  Wash.,  and  further 
provided  that: 

"If  not  paid  when  due  the  interest  to  be  added 
to  and  become  a  part  of  the  principal,  and  the 
whole  sum  of  both  principal  and  interest  to  bear 
Interest  thereafter  at  12%  per  annum."  . 

In  an  afiHrmatlTe  answer  and  cro8s-com- 
plaint  appellants  alleged  an  agreement  be- 
tween themselves  and  respondent  to  purchase 
a  stallion,  and  that  in  consideration  of^  the 
sale  and  delivery  of  it  they  executed  and 
delivered  the  note  above  set  forth;  that  at 
the  time  of  the  sale  respondent  had  never 
procured  any  license  to  sell  or  dispose  of  the 
animal ;  that  he  had  never  had  it  passed  upon 
by  the  state  veterinary  surgeon,  and  had 
foiled  to  post,  in  a  conspicuous  place  on  the 
main  door  leading  into  the  stahle  where  it 
was  kept,  or  offered,  for  sale,  any  certificate, 
or  license,  as  provided  by  the  laws  of  this 
state,  and  that  therefore  the  contract  was 
void.  They  prayed  for  Judgment  In  the  sum 
of  1875,  claimed  by  them  to  have  been  ex- 
pended in  the  feeding  and  upkeep  of  the  stal- 
lion. Respondent  filed  a  demurrer  to  the 
afflrmative  answer  and  cross-complaint,  which 
was  sustained.  It  is  contended  by  appellants 
that  the  note  is  usurious.  The  parties  stipu- 
lated that  it  was  given  at  Lewiston,  Idaho, 
and  that  the  negotiations  leading  up  to  the 
sale  were  also  made  at  that  place,  that  the 
laws  of  the  state  of  Washington  permit  the 
recovery  of  compound  interest,  and  that  un- 
der sudi  laws  the  note  is  not  usurious.  The 
court  n^ade  and  entered  findings  and  render- 
ed judgment  in  favor  of  respondent,  as  prayed 
for  in  his  complaint  This  appeal  is  from 
that  judgment.  The  order  sustaining  the 
demurrer  to  the  answer  and  cross-complaint  is 
assigned  as  error,  as  is  also  the  action  of  the 
court  in  entering  the  judgment  and  in  fall- 
ing to  adjudge  the  note  to  be  usurious. 

Section   1530,   Rev.   Codes,   prohibits  com- 


pound interest  and  If  the  note  in  question  is 
to  be  governed  by  the  laws  of  Idaho  it  is 
clearly  usurious,  but  the  statutes  of.  the  state 
of  Washington  permit  the  collection  of  such 
interest  The  quesUon  then  arises:  Under 
the  statutes  of  which  state  must  we  test  the 
note? 

[1,  2]  By  the  great  weight  of  authority  it 
Is  held  that,  in  a  case  like  the  present  one, 
every  presumption  is  against  an  intention  to 
violate  the  law,  so  that,  where  notes  are  ex- 
ecuted in  one  state  and  payable  in  another, 
the  parties  will  be  presumed  to  have  con- 
tracted with  reference  to  the  law  of  the  place 
where  the  transaction  would  be  valid  rather 
than  In  view  of  the  law  by  which  It  would 
be  lll^al,  provided,  however,  that  there  is 
no  evidence  of  bad  faith  or  of  an  intention 
to  evade  the  usury  law  of  the  latter  stat^. 
Therefore,  when  a  contract  is  usurious  by  the 
law  of  the  state  wherein  it  was  made,  but 
not  according  to  that  of  the  state  wherein  It 
is  to  be  performed,  the  parties  will  be  pre- 
sumed to  have  contracted  with  reference  to 
the  law  of  the  latter  state,  and  the  contract 
will  be  upheld,  subject  to  the  conditions  of 
good  faith  just  set  forth.  39  Cyc.  899,  000; 
Green  v.  Trust  Co.  128  Minn.  30,  150  N.  W. 
229,  L.  R.  A.  1916D,  739;  Campbell  v.  Hunt, 
60  Pa.  Super.  Ct  332;  BrowneU  v.  Freese, 
35  N.  a.  Law,  285,  10  Am.  Rep.  239;  Baxter 
V.  Beckwlth,  25  Colo.  App.  322,  137  Pac  901; 
Dickinson  v.  Edwards,  77  N.  Y.  573,  33  Am. 
Rep.  671;  Brown  v.  Gates,  120  Wis.  349,  97 
N.  W.  221,  98  N,  W.  205,  1  Ann.  Cas.  85; 
British-American  Mtg.  Co.  v.  Bates,  58  S.  C. 
551,  36  S.  B.  917 ;  Crawford  v.  Seattle  R.  &. 
S.  Ry.  Co.,  86  Wash.  628,  150  Pac.  1155,  L.  R- 
A.  1916D,  732. 

The  note  in  question,  although  made  and 
executed  in  Idaho,  was  made  payable  in  the 
state  of  Washington,  and  the  fact  that  it  par- 
ported  to  be  dated  at  Wilbur,  Wash,  shows  an 
intention  of  the  parties  that  the  contract  was 
entered  into  in  view  of  the  laws  of  that  state, 
and,  since  there  is  neither  allegation  nor 
proof  of  bad  faith  or  of  an  effort  to  evade  the 
usury  laws  of  this  state,  the  note  is  not  to 
be  deemed  usurious. 

This  case  Is  distinguishable  from  that  of 
Vermont  Loan  &  Trust  Co.  v.  Hoffman,  6 
Idaho,  376,  49  Pac  814,  37  L.  R.  A.  509,  95 
Am.  St  Rep.  186,  dted  by  appellant,  by  the 
fact  that  it  was  held,  in  the  latter  case,  that 
the  provision  in  the  note  specifying  the 
place  of  payment  without  the  state  of  Idaho 
was  made  to  evade  our  usury  laws. 

The  other  question  presented  is  whether  or 
not  the  contract  of  sale  Is  void  by  reason  of 
the  failure  of  respondent  to  observe  the  laws 
relative  to  the  sale  and  use  of  stallions. 

[3]  Sess.  Laws  1909,  p.  211,  as  amended  by 
Sess.  Laws  1013,  p.  550,  in  substance,  pro- 
vides, among  other  things,  that  any  person 
owning  a  stallion  within  the  state,  or  bring- 
ing it  into  the  state,  must  before  standing  it 
for  public  service  or  offering-  It  for  sale,  have 
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animal  is  round  to  not  be  afflicted  witn  one 
or  more  of  certain  diseases,  named  In  the 
act,  it  is  the  duty  of  the  board  to  issue  a 
license  certificate,  indicating  what  defects, 
if  any,  it  possesses,  and  whether  or  not  it  is 
pedigreed,  or  subject  to  registration,  and  au- 
thorizing that  it  be  stood  for  public  service  or 
sold  within  the  state  of  Idaho.  The  act  fur- 
ther provides  that  the  certificate  must  be 
recorded  in  the  office  of  the  county  recorder 
of  the  county  wherein  the  animal  is  kept  for 
.public  service  or  ottered  for  sale,  and  that 
while  it  is  so  kept  or  is  for  sale  the  owner 
must  keep  a  copy  of  the  certificate  in  a  con- 
spicuous place  on  the  door  of  the  building 
where  It  is  stabled.  The  penalty  prescribed 
for  the  noncompliance  with  these  provisions 
is  a  fine  not  exceeding  $600  or  imprisonment 
in  the  county  jail  not  to  exceed  one  year,  or 
both  such  fine  and  imprisonment.  The  stat- 
ute expressly  terms  such  an  offense  a  felony. 
A  statute  prohibiting  the  making  of  con- 
tracts, except  in  a  certain  manner  ipso  facto 
makes  them  void  If  made  in  any  other  way. 
9  Cyc.  476.  Where  a  license  is  prescribed 
by  statute  not  as  a  revenue  measure,  but  for 
the  protection  of  the  public,  as  a  requisite 
to  a  particular  trade  or  business,  such  as 
that  of  the  keeper  of  a  stallion,  contracts 
violative  thereof  because  of  lack  of  the  li- 
cense are  void.  9  Cyc.  478;  Levinson  v. 
Boas,  150  Cul.  185,  88  Pac.  825,  12  L.  R.  A. 
(N.  S.)  575,  11  Ann.  Cas.  661 ;  Smith  v.  Rob- 
ertson, 106  Ky.  472,  50  S.  W.  852,  45  U  R.  A. 
510;  Randall  v.  Tuell,  89  Me.  443,  36  AU. 
910,  38  L.  R.  A.  143;  Buckley  v.  Humason, 
50  Minn.  105,  52  N.  W.  385,  16  L.  B.  A.  423, 
36  Am.  St.  Rep.  637. 

"The  rule  Is  that  where  a  statute  prohibits 
and  makes  it  highly  penal  for  any  person  to  pur- 
sue a  given  business  or  calling  without  having 
previously  obtained  a  license,  such  person  can- 
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question  was  passed,  not  for  the  mere  pur- 
pose of  raising  revenue,  although  it  does  pro- 
vide for  license  fees,  but  as  a  public  regnl*- 
tlon  designed  to  protect  those  who  purchia 
the  services  of  or  buy  stallions.  It  is  dearlj 
meant  to  insure  the  buyer  an  animal  (rw 
from  the  defects  and  diseases  mentloDed  ii 
the  statute  and  one  able  to  answer  tbe  par- 
poses  for  which  It  was  sold.  Hence,  it  comes 
squarely  within  the  rule  stated  in  the  ation- 
cited  cases. 

In  the  case  of  Vermont  Loan  &  Tnst  C«. 
y.  Hoffman,  supra,  this  court  held  that  stat- 
utes, providing  that  one  engaged  in  loaoii; 
money  at  Interest  must  pay  a  license  tai  be- 
fore commencing  business,  and  prescribing  t 
penalty  for  failure  so  to  do,  ^ere  for  rw- 
enue  purposes  and  to  regulate  business.  VA 
to  prohibit  it  altogether,  and  hence  a  cos- 
tract  entered  into  by  a  person  failing  to  coni- 
ply  therewith  was  not  invalid.  This  csae  Is 
to  be  distinguished  from  tbat,  in  that  tbe 
statute  here  in  question  Is  not  for  revenoc 
puri>ose8,  but  Is  intended  to  proliibit  an; 
sale  of  stallions  afflicted  with  certain  diseas- 
es and  of  others  until  the  owner  complia 
with  its  provisions.  The  denaurrer  to  tbe 
answer  and  cross-complaint  should  not  tliere- 
fore  have  been  sustained. 

The  question  of  the  right  ot  appellants  to 
recover  for  the  feeding  and  upkeep  ot  tbe 
horse  has  not  been  briefed  nor  argued,  asd 
no  decision  thereof  will  be  rendered  at  this 
time. 

The  judgment  is  reversed,  and  the  caiue 
remanded,  with  directions  to  overrule  the  d^ 
murrer  and  for  a  trial  of  the  issues  framed 
by  the  pleadings.  Costs  are  awarded  to  ap- 
pellants. 

'    BUDGB,  a  J.,  and  RICB,  J^  ooncor. 
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DANFORTH  ▼.    DANFORTH.      (No.   2278.) 
(Supreme  Court  of  Nevada.     July  31,  1817.) 

1.  Dismissal  and  Nonsuit  ^s>60(1)— Abak- 
donuekt  of  cause. 

At  common  law  the  esseotial  of  a  nonsuit 
waa  abondonment  of  the  cause  by  the  plaintiff. 

2.  Jttdombnt  «=»197  — Wwat  Conotitutm  — 
Dismissal  ob  on  Mebits. 

Judgment  reading^  "And  now  all  and  sincu- 
lar  in  the  premises  being  seen,  heard  and  fully 
understood,  and  the  material  facts  alleged  in 
the  libel  not  sufficiently  proved  to  the  satisfac- 
tion of  the  court,  said  libel  is  denied,"  indicates, 
not  an  abandonment  of  the  cause  by  plaintiff, 
the  essential  at  common  law  of  a  nonsuit,  but 
that  the  cause  was  submitted  and  determined 
on  the  merits. 

3.  Dismissal  and  Nonsuit  «=5>79  — What 
Constitutes— Dismissal  ob  on  Mebits. 

A  judgment  apparently  on  the  merits  dis- 
missing the  libel  will  not  be  considered  one  of 
nonsuit  on  motion  of  defendant,  as  authorized  by 
Bev.  Laws,  §  5237,  subd.  5 ;  It  not  appearing 
defendant  made  any  such  motion. 

4.  JuDQMBNT  «=M9(7)— R«8  Judicata— Na- 
TUBB  ov  Law  of  Othkb  State — Pleading 
AND  Pboof. 

If  a  judgment  of  another  state,  pleaded  as 
m  judicata,  could  ui^der  a  rule  of  that  atate 
be  merely  one  of  nonsuit,  which  it  could  not  be 
under  the  laws  of  thu  state,  such  rule  must  be 
pleaded  and  proven. 

5.  DiTOBOB  «s»152  — Action  — NscxssiTT  of 
Answer. 

An  answer  in  divorce  is  not  necessary  for 
a  judgment  on  the  merits  against  plaintiff. 
0.  Evidencb  <&=>82— Pbbsumption  a8  to  Ju- 
bisdiction. 

The  presumption  in  favor  of  regularity  of 
proceedings  in  a  court  of  general  jurisdiction, 
necessary  to  authorize  it  to  act,  does  not  apply 
In  a  proceeding  not  according  to  the  common 
law. 

7.  Evidence  «=>82— Pbesumption  as  to  Ju- 

BISDICTION— DiVOBCE  PbOCKXDINOB. 

An  action  for  absolute  divorce  is  a  proceed- 
ing not  according  to  common  law,  to  which  the 
presumption  in  favor  of  regularity  of  proceed- 
ings in  a  court  of  general  jurisdiction,  necessary 
to  authorize  it  to  act,  does  not  apply. 

8.  JXTDOMENT  «=>950(2)  —  FOBBION   DBOBEB  — 

Pleading  and  Pboof. 
While  under  Rev.  Laws,  |  6070,  the  answer 
pleading  as  r«s  judicata  a  judgment  of  a  court 
of  another  state,  denying  divorce,  as  to  which 
no  presumption  of  regularity  of  proceedings  ob- 
tains, need  not  plead  the  jurisdictional  facts, 
yet,  the  reply  denying  the  rendering  of  the 
judgment,  they  must  be  proven,  except  those  ad- 
mitted by  the  reply. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Thos.  F.  Moran,  Judge. 

Suit  by  Charles  F.  Danforth  against  Min- 
nie J.  Danforth.  From  a  Judgment  sustain- 
ing a  plea  of  res  adjudlcata,  plaintiff  appeala 
Reversed  and  remanded  for  new  triaL 

Lee  J.  Davis  and  Sweeney  &  Morehouse, 
all  of  Roio,  for  appellant  Roy  W.  Stod- 
dard, of  Reno,  for  respondent 

COLEMAN,  J.  Appellant  brought  suit  for 
divorce.  An  answer  was  filed,  pleading  a 
Judgment  of  a  court  of  the  state  of  Maine 
as  res  adjudlcata,  to  which  a  reply  was  filed, 
admitting  that  the  Maine  court  bad  Jurisdic- 


tion of  divorce  actions,  but  denying  that  a 
judgment  on  the  merits  bad  been  rendered. 
Upon  the  trial,  and  after  the  evidence  In 
support  of  the  allegations  of  the  complaint 
bad  been  submitted,  a  certified  copy  of  the 
judgment  of  the  court  of  the  state  of  Maine 
was  offered  and  received  In  evidence,  over 
the  objection  of  appellant.  In  support  of  the 
plea  of  res  adjudlcata  presented  In  the  an- 
swer mentioned.  After  all  of  the  evidence 
had  been  received,  a  Judgment  was  rendered 
by  the  court  sustaining  the  plea  of  res  ad- 
judlcata. It  Is  from  that  Judgment  that  an 
appeal  Is  taken. 

[1]  It  Is  contended  that  the  Maine  Judg- 
ment was  nothing  more  than  a  judgment  of 
nonsuit  and  that  the  trial  court  erred  In  ad- 
mitting It  in  evidence.  In  support  of  this 
contention,  counsel  quotes  from  the  case  of 
Pendergrass  t.  York  Mfg.  Co.,  76  Me.  509, 
and  from  numerous  other  authorities,  among 
them  the  case  of  Laird  v.  Morris,  23  Nev.  34, 
42  Pac.  11.  On  another  phase  of  the  case, 
counsel  for  appellant  contend  that  in  the 
absence  of  pleading  and  proof  as  to  what 
the  law  Is  In  a  sister  state,  we  must  presume 
that  the  law  Is  the  same  as  the  law  of  this 
state.  The  authorities  are  practically  unani- 
mous In  holding  this  to  be  the  rule  relative 
to  the  common  law,  but  there  Is  a  wide  dif- 
ference of  opinion  on  this  question  as  to  the 
statute  law.  16  Oyc.  1084.  10i85 ;  10  R.  C.  L. 
895.  This  court  has  never  been  called  upon 
to  lay  down  a  rule  as  to  what  the  presump- 
tion Is  as  to  the  law  of  a  sister  state,  and 
we  do  not  deem  it  necessary  to  do  so  In  this 
Instance,  for  we  are  of  the  opinion  that,  no 
matter  whether  tbe  aunmon  law  or  our  stat- 
ute controls,  we  are  compelled  to  bold  that 
the  judgment  of  tbe  Maine  court  was  not  one 
of  nonsuit.  At  common  law  nonsuit  was  per- 
missible only  when  the  plaintiff  did  not  ap- 
pear to  prosecute  the  action.  Blackstone, 
who  we  believe  Is  the  most  reliable  authority 
as  to  the  common  law,  says: 

"When  they  are  all  unanimouslv  agreed,  the 
jury  return  back  to  the  bar;  and,  before  they 
deliver  their  verdict,  the  plaintiff  is  bound  to 
appear  in  court  by  himself,  attorney,  or  coun- 
sel, in  order  to  answer  the  amercement  to  which 
by  the  old  law  he  is  liable,  as  has  been  formerly 
mentioned,  in  case  he  fails  in  his  suit,  as  a 
punishment  for  his  false  claim.  To  be  amerced, 
or  a  mercie,  is  to  be  at  the  king's  mercy  with 
regard  to  the  fine  to  be  imposed.  The  amerce- 
ment is  disused,  but  the  form  still  continues; 
and  if  the  plaintiff  does  not  appear,  no  verdict 
can  be  given,  but  the  plaintiff  is  said  to  be  non- 
suit. Therefore  it  is  usual  for  the  plaintiff, 
when  he  or  his  counsel  perceives  that  he  has 
not  given  evidence  sufficient  to  maintain  his  is- 
sue, to  be  voluntarilv  nonsuited,  or  withdraw 
himself;  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonsuited,  the  jurors  are 
discharged,  the  action  is  at  an  end,  and  the  de- 
fendant shall  recover  his  costs.  The  reason  for 
this  practice  is  that  a  nonsuit  is  more  eligible 
for  the  plaintiff  than  a  verdict  against  him; 
for  after  a  nonsuit,  which  is  only  a  default,  he 
may  commence  tiie  same  suit  agam  for  the  same 
cause  of  action ;  but  after  a  verdict  had,  and 
judgment   consequent   thereupon,   he  is  forever 
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barred  from  attacklntr  the  defendant  upon  tbe 
■ame  ground  of  complaint.     But,  in  case  the 

Blaintiff  appears,  the  jury  by  their  foreman  de- 
ver  in  their  verdict.       Blackstone's  Commen- 
taries, Ed.  1768,  p.  376. 

From  this  language  we  gather  that  at  tbe 
common  law,  when  a  plaintiff  discovered  some 
error  or  defect  In  the  proceedings,  or  was 
unable  to  prove  an  essential  fact,  for  want 
of  necessary  witnesses  or  documentary  evi- 
dence, and  thereupon  being  called,  and  fail- 
ing to  appear,  his  default  was  recorded,  up- 
on whldi  the  defendant  recovered  his  costs. 
But  this  arising  from  some  supposed  neglect 
or  oversight,  the  plaintiff  was  not  barred 
from  commencing  a  new  action.  In  tbe 
light  of  this  interpretation,  it  will  be  seen 
that  at  common  law  the  one  essential  of  a 
nonsuit  was  the  abandonment  of  the  case  by 
tbe  plaintiff.  Strictly  {q;)eaking,  it  seems 
that  at  common  law  there  was  no  such  thing 
as  a  "Judgment"  of  nonsuit  In  Poyser  v. 
Minors,  7  Q.  B.  Div.  329,  Hush,  L.  J.,  says: 

"A  nonsuit  at  common  law  was  nothing  more 
than  a  declaration  by  the  court  that  the  plain- 
tiff had  made  default  in  appearing  at  the  trial 
to  prosecute  his  suit." 

In  the  same  case,  Bramwell,  It.  J.,  says: 
"There  really  In  strictness  never  was  a  'judg- 
ment* of  nonsuit.  No  plaintiff  could  be  non- 
suited against  his  will.  He  failed  to  appear  at 
the  appointed  time,  generally  at  nisi  prius — I 
believe  there  were  other  stages  of  a  cause  in 
which  there  might  be  nonsuits — and  his  non- 
appearance was  recorded,  returned  to  the  court 
in  banc,  and  then  judgment  was  given  against 
him  that  the  defendant  go  without  a  day,  etc" 

[21  From  a  reading  of  the  Judgment  of  the 
Maine  court.  It  Is  apparent  that  tbe  plaintiff 
did  not  abandon  his  action.  Tii9  Judgment 
reads.  In  part,  as  follows: 

"And  now  all  and  singular  in  the  premises  be- 
ing seen,  heard,  and  fully  understood,  and  the 
material  facts  alleged  in  the  libel  not  sufficiently 

S roved  to  the  satiafaction  of  the  court,  said  libel 
I  denied." 

[3]  This  language  clearly  Indicates  to  our 
minds,  in  interpreting  it  according  to  the 
common-law  rules,  that  tbe  case  was  sub- 
mitted and  determined  on  the  merits.  When 
we  interpret  this  Judgment  under  our  stat- 
ute, we  reach  the  same  conclusion.  Section 
6237,  Revised  Laws  1912,  lays  down  the  con- 
ditions under  which  a  Judgment  of  nonsuit 
may  be  entered  in  this  state: 

"An  action  may  be  dismissed,  or  a  judgment 
of  nonsuit  entered  in  the  following  cases:  (1) 
By  the  plaintiff  himself  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a  counterclaim 
has  not  been  made.  If  a  provisional  remedy  has 
been  allowed,  the  undertaking  shall  thereupon 
be  delivered  by  the  clerk  to  the  defendant,  who 
may  have  liis  action  thereon.  (2)  By  either 
party  upon  the  written  consent  of  the  other. 
(3)  By  the  court  when  the  plaintiff  fails  to 
appear  on  the  trial,  and  the  defendant  appears 
and  asks  for  the  dismissal.  (4)  By  the  court 
when  upon  trial  and  before  the  final  submission 
oi  tbe  case  tbe  plaintiff  abandons  it.  (5)  By 
the  court,  upon  motion  of  the  defendant,  when 
upon  the  trial  the  plainti^  fails  to  prove  a 
sufficient  case  for  the  court  or  jury.  The  dis- 
missal mentioned  in  the  first  two  subdivisions 
shall  be  made  by  an  entry  in  the  clerk's  register. 


Judgment  may  thereupon  be  entered-  acoording- 
ly.  In  every  other  case  tbe  jadgment  shall  be 
rendered  on  the  merits." 

It  la  not  contended  that  any  of  these  con- 
ditions existed  at  the  time  of  the  entry  of 
the  Maine  Judgment,  though  counsel  for  ap- 
pellant quote  the  fifth  subdivision,  and  dte 
tb0  case  of  Laird  v.  Morris,  supra.  In  sup- 
port of  their  general  contoitlon.  F^m  a 
reading  of  this  subdlvislcHi,  It  will  be  seea 
that  "upon  motUm  of  the  defendant"  tbe 
court  may  enter  a  Judgment  of  nonsuit.  It 
does  not  appear  that  defendant  made  any 
such  motion.  On  the  other  band,  we  may 
infer  that  defHtdant  sought  a  Judgment  upon 
the  merits.  This  court  has  pretty  clearly- 
laid  down  the  conditions  upon  which  a  Judg- 
ment of  nonsuit  can  be  enteired  in  this  state, 
in  the  case  of  Bums  v.  Sodefer,  15  Nev.  63, 
where  it  said: 

"The  plaintiffs  might  have  asked  f6r  a  non- 
suit, after  their  evidence  was  struck  oat  (Civil 
Pr.  Act,  J  151;  Haneodt  Ditch  Co.  v.  Brad- 
ford, 13  Cal.  637 ;  Ord  v.  Chester,  18  CaL  77)  ; 
and  tbe  court  might  have  granted  one,  also, 
upon  motion  of  the  defendants.  But  it  does  not 
appear  from  the  judgment  roll  that  either  patty 
asked  for  a  nonsuit,  or  that  either  objected  bo 
a  submission  of  the  case  to  the  jury.  A  non- 
suit cannot  be  granted  except  upon  grounds  stat- 
ed in  the  statute  and  as  therein  provided.  It 
could  not  have  been  granted  under  the  fiftli 
subdivision  of  section  151,  except  upon  motion 
of  the  defendants.  It  could  not  iiave  been  or~ 
dered  under  the  fourth,  because  plaintiSs  did 
not  abandon  their  case,  or  under  the  third,  be- 
cause they  appeared,  or  under  tbe  second,  be- 
cause defendants  did  not  give  their  written  con- 
sent." 

[4]  Hence,  as  we  have  said,  we  find  that 
whether  we  piresumd  that  the  common  law  or 
a  statute  similar  to  our  own  existed  in 
Maine,  we  must  bold  that  the  Judgment  was 
one  upon  the  merits.  If  a  different  rule  ex- 
ists in  Maine,  it  can  bo  shown  only  by  ap- 
propriate pleadings  and  proof. 

[S]  It  Is  also  contended  that  the  libelee 
filed  no  answer  in  the  Maine  action  to  the 
petition  of  the  libelant,  and  that  consequent- 
ly tbea-e  was  no  issue  for  that  court  to  try. 
While  it  is  true  that  it  does  not  affirmatively 
appear  that  an  answer  was  filed  to  tbe  peti- 
tion, it  Is  also  true  that  it  does  not  affirma- 
tively appear  that  an  answer  was  not  filed, 
while  the  Judgment  recite  that  libelee  ap- 
peared by  her  attorney,  W.  H.  Gulliv«.  But 
whether  or  not  an  issue  was  raised  by  an 
appropriate  pleading  is  a  matter  of  no  con- 
sequence in  on  action  for  divorce  As  said 
in  Ribet  v.  Ribet,  39  Ala.  318,  actions  of  this 
nature  are  of  a  triangular  sort,  and  such  a 
cause  is  never  concluded  as  against  the  court, 
and  it  may  and  usually  does  satisfy  its  con- 
science regardless  of  the  pleadings.  Bishi^, 
Mar.  &  Div.  §  314;  7  Ency.  P.  &  P.  88. 

[6]  But  It  is  contemded  that  the  trial  court 
erred  in  admitting  in  evidence  the  transcript 
of  the  Maine  Judgment,  for  the  reason  that 
the  answer  in  the  case  at  bar  does  not  allege 
the  existence  of  certain  facts  essential  to 
give  tbe  court  Jurisdiction  to  hear  and  deter- 
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mlue  tbe  cause.  On  the  other  hand,  respond- 
ent  asserts  that,  since  the  court  by  which 
the  Maine  judgment  was  rendered  was  one 
of  general  jurisdiction,  it  will  be  presumed 
that  «Tery  fact  essential  to  give  the  court 
jurisdiction  was  shown.  While  it  is  a  gen- 
eral rule  that  eveirythlng  will  be  presumed 
in  favor  of  a  judgment  rendered  by  a  court 
of  general  jurisdiction,  there  are  exceptions 
to  the  rule.  The  presumption  which  genefral- 
ly  prevails  in  favor  of  the  regularity  of  the 
proceedings  in  a  court  of  general  jurisdiction, 
necessary  to  authorize  it  to  act,  does  not 
apply  in  proceedings  not  according  to  tbe 
course  of  the  common  law.  This  rule  is  so 
well  established,  and  so  generally  recogniz- 
ed, that  it  seems  useless  to  cite  authorities 
to  sustain  it.  However,  a  few  of  the  author- 
ities so  holding  are:  Galpin  v.  Page,  18  Wall. 
864,  871,  21  L.  Ed.  959;  Sabariego  v.  Mav- 
erlcH.  124  U.  S.  261,  292,  8  8ap.  Ct  461,  31 
I*  Bd.  430;  Striker  v.  Kelly,  7  HUl  (N.  T.) 
9;  Kelley  v.  Kell^,  161  Mass.  111.  86  N.  E. 
837,  25  Ia  R.  ^.  806,  42  Am.  St  Rep.  389; 
Xorthcut  v.  I«mery,  8  Or.  316;  Furguson  v. 
Jones,  17  Or.  204,  20  Pac.  842,  3  L.  R.  A.  620, 
11  Am.  St.  Rep.  808;  Knapp  r.  Wallace,  50 
Or.  348,  92  Pac.  1054,  126  Am.  St.  Rep.  747; 
Pulaski  Co.  v..  Stuart,  28  Grat  (Va.)  872; 
Richardson  v.  Seevers,  84  Ta.  259,  4  S.  E. 
712;  15  R.  O.  U  J  360,  p.  883;  23  Cyc.  1678, 
text  to  note  52. 

[7]  It  is  also  contended  by  counsel  for  ap- 
pellant that  an  action  for  divorce  is  not  a 
Iirooeeding  according  to  the  course  of  the 
common  law,  and  that  hence  the  Maine  judg- 
ment should  not  have  been  admitted  In  evi- 
dence, since  all  of  the  facts  necessary  to 
give  the  Maine  court  Jurisdiction  were  not 
pleaded  nor  proven  upon  the  trial  of  the  case 
at  bar  in  tbe  lower  court.  As  to  the  correct- 
ness of  the  contention  that  an  action  for  an 
absolute  divorce  is  a  proceeding  not  accord- 
ing to  the  course  of  the  common  law,  we 
think  there  can  be  no  serious  doubt  In  14 
Cyc.  at  page  581,  we  find  the  rule  laid  down 
as  follows: 

"At  the  time  of  the  establishment  of  the 
United  States  as  an  independent  nation  and 
the  adoption  of  the  common  law  of  England  by 
the  several  states,  matrimonial  causes  in  Eng- 
land were  within  the  exclusive  jurisdiction  of 
tbe  ecclesiastical  courts.  These  courts  derived 
their  commissions  from  the  church,  and  in  the 
determination  of  matrimonial  causes  the  canoni- 
cal law  was  applied  almost  entirely.  Ecclesiasti- 
cal courts  were  not  established  in  any  of  the 
United  States  as  a  part  of  its  judicial  system, 
and  consequently  up  to  the  time  of  tbe  creation 
of  .courts  with  a  jurisdiction  in  divorce  actions, 
ecclesiastical  law  relating  to  divorce  remained 
unadministered  for  want  of  a  tribunal." 

See,  also,  9  R.  C.  L.  pp.  261,  262 ;  Maynard 
v.  Hill,  126  U.  S.  190.  8  Sup.  Ct  723,  31  L.  Ed. 
664;  Northcut  v.  Lemery.  supra;  Kelley  v. 
Kelley,  supra ;  Steele  v.  Steele,  35  Conn.  48; 
McGee  T.  McGee,  10  Oa.  477 ;  Clin  v.  Hunger- 
ford,  10  Ohio,  268;  Cast  t.  Cast  1  Utah, 
112. 


[I]  But  under  section  5070,  Rev.  Lawj)  Nev. 
1912,  we  do  not  think  it  necessary,  in  an  acr 
tiou  upon  a  judgment  of  a  court  of  special  or 
limited  jurisdiction  of  a  sister  state,  to  plead 
the  jurisdictional  facts,  though  they  have  to 
be  proven  in  case  the  reply'  denies  the  al- 
legation of  the  rendition  of  the  judgment,  un- 
less the  reply  spedflcally  admit  certain  ju- 
risdictional facts.  Etz  V.  Wheeler,  23  Mo. 
App.  449;  Bmckman  v.  Taussig,  7  Colo.  661, 
5  Pac.  162;  Abb.  Trial  Brief  (2d  Ed.)  {  339; 
Oraggoo  V.  Graham,  9  Ind.  212;  Archer  t. 
Romaine,  14  Wis.  375.  See,  also,  Phelps  v. 
Dully,  11  Nev.  80,  86. 

Since  the  reply  which  was  filed  by  appel- 
lant to  respondent's  answer  denied  the  ren- 
dering of  the  judgment  pleaded,  it  was  In- 
cumbent upon  the  defendant  to  prove  all  of 
the  jurisdictional  facts  except  the  allegaticm 
in  the  answer  that  the  Supreme  Judicial 
Court  of  Androscoggin  County,  Me.,  ^n  which 
the  judgment  pleaded  was  rendered,  had 
jnrlsdlctioa  In  actions  for  divorce,  as  that 
allegation  in  the  answer  is  admitted  In  the 
reply. 

For  the  error  committed  in  admitting  in 
evidence  a  certified  copy  of  the  judgment  of 
the  Maine  court  when  evidence  of  certaia 
jurisdictional  facts  had  not  beesi  Introduced, 
the  judgment  Is  reversed,  and  the  case  re- 
manded for  a  new  trial. 

McCARRAN,  C.  J.,  and  SANDERS,  J.,  con- 
cur. 

(90  Or.  106) 
HODOSON  et  aL  v,  CURTIN. 
(Supreme  Court   of  Oregon.     July  81,  1917.) 

1.  APPBix  AND  Ebrob  «=3l61— Bonds. 

Plaintiff  cannot  appeal  from  a  decree  declar- 
ing a  lien  on  land  in  his  favor,  and  permitting 
appellee  to  deposit  with  clerk  of  lower  court 
money  awarded  so  as  to  avoid  forced  sale  of 
appellee's  land  if  he  assigns  his  interest  in  de- 
posit to  the  surety  on  his  appeal  bond  as  in- 
demnity since  he  has  no  right  to  money  de- 
posited mitil  he  accepts  it 

2.  Appeal  and  Ebbob  ®=»3d0  —  Bonds  —  Db- 

FECT— COKBECnON. 

Under  L.  O.  L.  f  506,  subd.  4,  when  party 
gives  required  notice  of  appeal  and  through  mis- 
take omits  to  file  a  proper  undertaking  therefor, 
permission  may  be  granted  to  supply  defect 
and  appeal  will  be  dismissed  unless  that  is  dona. 

In  Banc.  Appeal  from  Circuit  Court  Doug- 
las County;   J.  W.  Hamilton,  Judge. 

Action  by  Thomas  Hodgson  and  another 
against  James  M.  Curtin.  EYom  decree  In 
their  favor,  plaiatlfls'  appeal.  Appeal  con- 
ditionally dismissed. 

L.  B.  Sandblast  and  Albert  Abraham,  both 
of  Rosebnrg,  for  appellants.  George  Neuner, 
Jr.,  of  Boseburg,  for  respondent 

MOORE,  J.  The  defendant  commenced  an 
action  of  forcible  entry  and  detainer  against 
the  plaintiffs,  who  having  answered,  showing 
they  had  no  legal  defense,  filed  the  complaint 
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herein.  In  the  nature  of  a  cross-Ull  In  equity, 
setting  forth  their  alleged  right  to  the  pos- 
session of  the  demanded  premises,  pursuant 
to  which  they  had  made  thereon  valuable  Im- 
provements and  furnished  the  defendant 
board  and  lodging  amounting  in  all  to  $1,500, 
no  part  of  which  had  been  paid.  The  answer 
herein  denies  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleges 
that  the  plaintiffs'  use  and  occupation  of  the 
land  equaled  the  worth  of  the  Improvements 
thus  made  and  the  value  of  the  board  and 
lodging  so  furnished.  A  reply  put  In  Issue 
the  allegations  of  new  matter  in  the  answer, 
and  the  cause  being  tried  resulted  In  a  decree 
awarding  to  plaintiffs,  as  the  value  of  the  im- 
provements, $200,  and  imposed  that  sum  as  a 
lien  on  the  premises,  which  were  ordered  to 
be  sold  to  satisfy  the  burden  declared.  A 
supplemental  decree  permitted  the  defendant 
to  deposit  with  the  clerk  of  the  lower  court 
the  money  so  awarded  and  thus  avoid  a 
forced  sale  of  the  land.  From  the  latter  de- 
cree the  plaintiffs  appealed.  Their  undertak- 
ing therefor  was  also  subscribed  by  the 
American  Surety  Company,  a  corporation,  to 
Indemnify  which  the  plaintiffs  assigned  to  it 
all  their  right  to  the  money  so  left  with  the 
clerk ; .  but  this  sum  was  not  withdrawn  from 
his  custody.  The  defendant's  counsel  move  to 
dismiss  the  appeal  on  the  ground  that  the 
assignment  was  an  acceptance  of  the  fruits 
of  the  decree  thereby  preventing  an  appeal 
therefrom. 

The  plaintiffs  could  have  accepted  the 
money  thus  deposited  and  relinquished  all 
Interest  in  the  subject-matter  of  the  litigation. 


So,  too,  if  the  answer  bad  admitted  that  $200 
was  due  them  in  any  event,  and  this  sum  had 
been  voluntarily  paid,  they  could  legally  have 
accepted  the  money  without  prejudicing  their 
right  to  an  appeal.  Portland  Construction 
Co.  V.  O'Neil,  24  Or.  54,  32  Pac.  764.  The  sum 
so  deposited  was  not  freely  paid,  but  was 
coerced  by  the  decree.  The  plaintiffs'  right 
to  the  money  is  not  unquestioned,  for  the 
final  determination  thus  reached  may  be  re- 
versed or  modified  on  appeal,  so  that  their 
Interest  in  the  money  may  be  ultimately  lost 
or  diminished  and  the  indemnity  undertaken 
to  be  given  the  American  Surety  Company 
rendered  Inadequate  or  valueless.  The  failure 
of  the  surety  company  to  realize  on  the  as- 
signment in  case  of  a  reversal  of  the  decree 
might  not  render  the  undertaking  on  appeal 
nugatory.  But,  however  this  may  be,  a  prac- 
tice should  not  be  sanctioned  which  would 
compel  a  party -against  his  will  to  deposit  a 
sum  of  money  for  the  benefit  of  the  adverse 
party  and  then  allow  the  latter  to  avail  him- 
self of  the  deposit  to  enable  him  further  to 
litigate  the  cause.  ^ 

[1,  2]  When  a  party  gives  the  required  no- 
tice of  appeal  and  through  mistake  omits  to 
file  a  proper  undertaking  therefor,  permission 
may  be  granted  to  supply  such  defect  L.  O. 
L.  {  650,  subd.  4.  The  plalntlfTs,  having  no 
right  to  the  money  so  deposited  until  the  sum 
is  accepted  by  tSem,  could  not  legally  assign 
any  Interest  therein,  and,  this  being  so,  the 
appeal  will  be  dismissed,  unless  within  30 
days  thev  execute  and  serve  a  new  and  suffi- 
cient undertaking  In  the  sum  originally  speci- 
fied and  file  the  bixtd  In  this  court. 
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(85  Or.  246) 

BETHUNE  T.  rUNK,  City  Auditor,  et  aL 
(Supreme   Court   of  Oregon.     July   24,   1917.) 

1.  Kleci'ioks  €=>12C(1)— Pbiuabt  Election— 
Natukk— "Pkimaby  Election." 

Under  the  direct  proviBions  of  L.  O.  L.  S 
3350,  a  primary  election  aifords  electors  oppor- 
tunity to  express  their  choice  of  one  or  more 
candidates  fur  an  office  to  t>e  voted  for  at  an 
ensuing  election. 

[Hil.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Primary 
lUection.] 

2.  EUEcnONS    «=353— "GSNERA'L    ELBcnoN." 

A  general  election  is  ono  that  regularly  re- 
curs in  each  election  precinct  of  the  state 
on  a  day  designated  by  law  for  the  selection  of 
officers,  or  is  held  in  such  entire  territory  pur- 
•nant  to  an  enactment  specifying  a  single  day 
for  the  ratification  or  rejection  of  one  or  more 
measures  submitted  to  the  people  by  the  Leg- 
islative Assembly,  and  not  for  the  election  of 
any  officer. 

3.  Elections  «=a53— "Qknebai,  Blectioii"— 
What  Combiitutes. 

An  election  for  ratifying  legislative  enact- 
ments is  a  general  election  within  I/.  O.  1*.  i 
3322,  as  amended  by  Laws  1917,  c.  330,  provid- 
ing that,  where  a  general  election  for  both  coun- 
ty and  city  is  held  on  tlie  same  day,  election 
clerks  shall  receive  only  one  fee,  although  one 
of  the  measures  submitted  (Laws  1917,  c.  422. 
I  1),  pursuant  to  a  phrase  in  Const,  art.  4,  i 
1,  referred  to  such  election  as  special 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  General 
Election.] 

In  Banc.  Original  mandamus  proceedings 
by  W.  B.  Bethune  against  George  R.  Funk, 
Andltor  of  the  city  of  Portland,  and  others. 
Demurrer  to  petition  sustained,  and  proceed- 
ing dismissed. 

This  Is  an  original  proceeding  by  W.  B. 
Bethune  against  George  R.  Funk,  as  audi- 
tor of  Portland,  Or.,  and  other  executive  of- 
ficers thereof,  to  compel  the  allowance  and 
payment  of  the  petitioner's  claim  of  $3 
for  services  rendered  as  a  Judge  of  election. 
From  a  statement  of  the  case  as  made  It 
appears  that,  pursuant  to  section  123  of  the 
charter  of  that  city,  a  general  municipal  elec- 
tion was  held  therein  June  4,  1917,  at  which 
time  an  election  was  also  held  in  the  sev- 
eral voting  precincts  of  the  state  to  deter- 
mine whether  or  not  certain  measures  pro- 
I>08ed  by  the  Legislative  Assembly  should  b« 
ratified  by  the  people  (Gen.  Laws  Or.  1917, 
cc.  422, 423);  that  election  precinct  No.  204  of 
the  dty  of  Portland  Is  identical  with  election 
precinct  of  the  s&me  number  in  Multnomah 
county,  Or. ;  that  the  board  of  county  commis- 
sioners of  that  county  duly  appointed  two 
boards  for  that  precinct,  one  to  act  dur- 
ing the  day  of  election  to  receive  the  ballots 
when  cast,  and  the  other  to  serve  at  night 
to  canvass  the  votes  polled  and  make  due 
return  thereof,  of  which  latter  board  the 
petitioner  was  a  member;  that  the  council  of 
that  city,  pursuant  to  an  ordinance,  also 
duly  appointed  the  petitioner  a  member  of 


the  board  of  county  commissioners  of  Mult- 
nomah county  adopted  a  resolution  to  the 
effect  that,  whenever  boards  of  election  joint- 
ly acted  for  that  county  ond  the  city  of  Port- 
land, only  one  per  diem  compensation  there- 
for should  be  made,  and  that  when  so  paid 
by  the  county  the  city  would  repay  one-half 
of  the  sum  so  expended,  which  resolution  was 
concurred  in  by  the  city  council;  that  the 
petitioner  duly  accepted  the  appointments 
so  made,  and  jointly  served  with  others  as 
a  member  of  the  night  board  of  election  in 
such  precinct,  the  ballots,  ballot  box,  and 
tally  sheets  for  the  state  election  having 
been  furnished  by  Multnomah  county,  and 
like  supplies  for  the  municipal  election  by  the 
city  of  Portland;  that  he  discharged  all  the 
duties  demanded  of  him,  for  which  the  coun- 
ty paid  him  $3 ;  and  that  he  was  entitled  to 
a  like  sum  from  the  city,  which  refused  to 
pay  any  part  thereof.  A  demurrer  to  the 
alternative  writ  on  the  ground  that  it  does 
uot  state  facta  sufficient  to  authorize  the  re- 
lief demanded  presents  the  question  to  be 
considered. 

Geo.  Mowry,  Deputy  DIst  Atty.,  of  Port- 
land (Walter  H.  Evans,  Dlst  Atty.,  of  Port- 
land, on  the  brief),  for  plaintiff.  L.  E.  Ia- 
tourette,  of  Portland  (W.  P.  La  Roche,  of 
Portland,  on  the  brief),  for  defendants. 

MOORE,  J.  (after  stating  the  facts  as 
above).  Section  3322,  L.  O.  L.,  was  amended 
by  an  act  approved  February  20,  1917  (Gen. 
Laws  Or.  1917,  c.  330),  so  as  to  read: 

"There  shall  be  allowed  by  the  county  court 
of  each  county  to  the  several  judges  and  clerks 
of  election  $3  per  day  while  holding  elections: 

*  *  *  And  it  is  provided  that  in  incorporated 
cities  and  towns  wnere  a  city,  primary  or  gen- 
eral election  is  held  on  the  same  day  and  with- 
in the  same  hours  as  a  primary  or  general  elec- 
tion under  the  laws  of  this  state  and  the  elec- 
tion precincts  within  any  such  city  or  town  do 
not  embrace  territory  outside  of  the  corporate 
limits  thereof,  the  judges  and  clerks  of  election 
shall  render  the  required  service  as  such  judges 
and  clerks  of  such  city  or  town  election  with- 
out additional  compensation:  •  •  •  Ppo- 
vided,  that  incorporated  cities  and  towns  hold- 
ing elections  on  the  same  day  of  such  primary 
or  general  election,  and  using  the  services  of 
judges  and  clerks,  *  •  •  shall  liear  their 
pro  rata  expense  of  sncb  election." 

The  proper  meaning  of  the  phrase  "a  pri- 
mary or  general  election  under  the  laws  of 
this  state"  as  thus  employed  must  necessarily 
determine  the  controversy. 

[1]  A  primary  election  is  the  opportunity 
given  by  law  to  electors  enabling  them  to  ex- 
press their  choice  by  ballot  of  one  or  more 
candidates  for  office  to  be  voted  for  at  an 
ensuing  election.  L.  O.  L.  J  3350.  In  Mars- 
den  V.  Harlocker,  48  Or.  90,  94,  85  Pac.  328, 
330  (120  Am.  St  Rep.  786),  It  Is  said: 

•  "If,  by  operation  of  law,  the  election  invari- 
ably occurs  at  stated  intervals,  without  any 
superinducing  cause,  except  the  eSlux  of  time, 
the  election  is  general,  in  which  case  all  quali- 


the  night   board  of  the  municipal  election    ^"ed  pe'r^ons'lu-VTr^uiVto  ha^Tknowi.d^e 
held  in  that  precinct ;  that  on  May  28,  1917,  J  thereof,  and  hence  the  failure  of  any  officer  or 
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person  upon  whom  the  dnty  devoWes  to  give  a 
prescribed  notice  does  not  invalidate  the  votes 
cast  thereat" 

The  description  of  a  general  election  thus 
glTen,  though  applicable  to  the  facts  there  in- 
volved, is  not  broad  enough  to  include  all 
elections  that  might  properly  come  wlthia 
the  modifying  term  "general."  Section  1  of 
article  4  of  the  Constitution  of  the  state  de- 
clares: 

"All  elections  on  measu^ce  referred  to  the' 
people  of  the  state  shall  be  had  at  the  biennial 
regular  general  elections,  except  when  the  Legis- 
lative Assembly  shall  order  a  special  election." 

The  meaning  of  the  clause,  "except  when 
the  Legislative  Assembly  shall  order  a  spe- 
cial election,"  might  as  well  have  l)een  ren- 
dered by  the  expression,  "except  when  the 
Legislative  Assembly  shall  otherwise  order." 
It  was  the  time  and  not  the  kind  of  elec- 
tion that  was  being  thus  distingnisbed.  The 
phrase  "biennial  regular  general  election" 
in  the  excerpt  last  set  forth  would  neces- 
sarily imply,  by  comparison,  a  "special  gen- 
eral electi(m,"  so  that  the  qualifying  word 
"special"  has  in  this  instance  no  particular 
significance.  The  phrase  "general  election"' 
will  be  found  in  sections  2943,  2944,  2047, 
and  2948,  L.  O.  L.  In  referring  thereto  sec- 
tion 2952,  Id.,  reads: 

"The  general  election  at  which  such  officers, 
or  either  of  them,  mast  be  elected  is  the  general 
election  next  preceding  the  expiration  of  the 
term  of  the  then  Incumbent  of  such  office." 

Section  3303,  It,  O.  L.,  was  amended  so  as 
to  read: 

"A  general  election  shall  be  held  in  the  sev- 
eral election  precincts  in  this  state  on  the  first 
Tuesday  after  the  firsfr  Monday  in  November, 
1914.  and  biennially  thereafter."  Gen.  Iaws 
Ofr.  1913,  c.  288. 

The  Governor  is  required  to  issue  writs  of 
election  to  fill  such  vacancies  as  may  have  oc- 
curred in  the  L«gislatlve  Assembly.  Const 
Or.  art.  B,  |  17.  The  statute  regulating  the 
exercise  of  such  prerogative  declares: 

"Tho  Governor  shall  issue  a  writ  of  election, 
directed  to  the  sheriff  of  the  county,  or  sheriffs 
of  the  counties  composing  the  district  in  which 
such  vacancy  shall  occur,  commanding  him  or 
them  to  notify  the  several  judges  of  election  in 
his  county  or  their  district  to  hold  a  special  elec- 
tion to  fill  such  vacancy  or  vacancies,  at  a  time 
appointed  by  the  governor."    Ii.  O.  IJ.  I  3431. 

See,  also.  Id.  S  3438. 

[2]  A  consideration  of  these  provisions  in- 
duces the  conclusion  that  a  "general  elec- 
tion" is  one  that  regularly  recurs  In  each 
election  precinct  of  the  state  on  a  day  des- 
ignated by  law  for  the  selection  of  ofllcera,  or 
is  held  in  such  entire  territory  pursuant  to 
an  enactment  specifying  a  single  day  for  the 
ratification  or  rejection  of  one  or  more  meas- 
ures submitted  to  the  people  by  the  Legisla- 
tive Assembly,  and  not  for  the  election  of  any 
officer. 

[S]  Section  1  of  chapter  422,  Gen.  Laws 
Or.  1917,  conforming  to  a  statement  contain- 
ed In  section  1  of  article  4  of  the  Constitu- 
tion of  this  state,  declares: 


"A  special  election  shall  be  held  in  tiie  several 

voting    precincts    of    this    state   on    the    forth 
(fourth)  day  of  June,  1017." 

The  use  of  the  qualifying  word  "special," 
as  thus  indicated,  did  not  make  the  election 
so  to  be  held  of  that  kind,  for  the  election 
having  l>een  simultaneously  held  in  every 
voting  precinct  of  the  state  conclusively  es- 
tablishes the  fact  that  the  election  was 
"general,"  and  not  "special,"  which  latter 
term,  thoui^  not  involved  herein,  would  ap- 
pear to  mean  an  election  held  in  only  a 
subdivision  or  a  part  of  the  state.  Such  t>e- 
ing  the  case,  chapter  330,  Gen.  Laws  Or. 
1917,  is  controlling,  and  the  petitioner  here- 
in, having  been  paid  by  Multnomah  county 
for  the  services  which  be  performed,  is  not 
entitled  to  any  further  remuneration  from 
the  city  of  Portland  or  its  executive  ofl^cers. 

It  follows  from  these  considerations  that 
the  alternative  writ  does  not  state  facts  suf- 
ficient to  authorize  the  relief  demanded,  the 
demurrer  thereto  is  sustained,  and  the  pro- 
ceeding is  dismissed. 

BURNETT,  J.,  not  sitting. 

^===  (85  Or.  B7i) 

POBTLAND  BY.,  LIGHT  &  POWBB  CO.  v. 
OBEGON  CITY.  • 
(Supreme  Court  of  Oregon.    July  17,  1917.) 

1.  Dedication  <S=>44  —  Evidkrcx  —  Wbioht 
AND   Sufficiency. 

Evidence  held  not  to  establish  dedication  of 
a  street  by  user. 

2.  ■  Dedication  "«=»20(4)  —  Acquiescence  nx 
Public  Use. 

The  permission  by  the  owner  of  spasmodic 
or  occasional  use  by  the  traveling  pubkc  of  um- 
inclosed  land  is  not  sufficient  to  mdicate  an  in- 
tent to  dedicate  the  property  to  public  use. 

3.  Dedicaton  «=»20(2)— Acts  CoNSTrruriNO. 

That  a  city  has  passed  ordinances  referring 
to  land  that  would  be  part  of  street,  if  extended, 
as  part  of  that  street,  and  that  conveyances  of 
property  adjoining  such  land  have  been  exe- 
cuted, designating  it  as  part  of  street,  cannot  de- 
prive owner  of  premises  of  his  property  without 
bis  consent. 

4.  Dedication   «=»16— Acts  CoirsTiTiraiNa— • 
Intent. 

To  establish  a  dedication,  owner's  acts  and 
declarations  should  be  deliberate,  unequivocal, 
and  decisive,  and  manifest  a  positive  and  im- 
mistalcabTc  intention  to  permanently  abandon  loM 
property  to  the  specific  public  use. 

5.  Dedication  «=920(1)— Acts  Conotituiuio 
—Intent. 

To  a  common-law  dedication  it  is  necessary 
that  there  be  an  appropriation  of  land  by  the 
owner  to  the  public,  either  by  express  manifes- 
tation of  purpose  to  devote  land  to  public  use  or 
by  acts  or  course  of  conduct  from  which  law 
would  imply  such  an  intent. 

6.  Dedication  «=>39— Acquiescence  ik  Pub- 
IJO  Use — Intent. 

If  tlie  open  and  known  acts  of  the  donor 
are  such  as  to  induce  tho  belief  that  he  intended 
to  dedicate  the  way  to  public  use,  and  the  pub- 
lic and  individuals  act  upon  such  conduct  and 
acquire  rights,  which  would  be  lost  if  the  owner 
were  allowed  to  reclaim  tlie  land,  the  law  vrill 
not  permit  him  to  assert  that  there  was  no  in- 
tent to  dedicate,  no  matter  what  may  have  been 
his  secret  intent. 
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7.  Dedication  «=»39— Ebtoppel  to  Dent. 

Where  settler  on  land,  whoso  heirs  subse- 
quently become  owners,  files  a  map  desifmating 
premised  as  part  of  a  street,  he  and  his  suc- 
cessors in  interest  arc  estopped  to  deny  that 
premises  were  dedicated  as  a  street. 

8.  Dedication  «=s>19(1)— Acts  Constitutiko 
—Plats. 

FUing  of  plat,  showing  that  premises  in 
question  are  reserved  as  private  property,  shows 
that  there  was  no  express  dedication  of  lands 
to  public  use  by  virtue  of  map. 

9.  Dedication  €=>44  —  Capacitt  to  Dedi- 
cate. 

An  oral  dedication  of  premises  as  a  street 
cannot  be  shown  by  minutes  of  a  city  council 
reciting  declarations  of  one  who  was  not  the 
owner  at  the  time. 

In  Banc.  Appeal  from  Circuit  Court, 
Clackamas  County;  J.  U.  Oampbell,  Judge. 

Action  by  the  Portland  Railway,  Light  & 
Power  Company  against  Oregon  City.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed.  . 

This  is  a  suit  to  quiet  title  to  a  triangular 
shaped  piece  of  land  In  "Mill  Reserve"  near 
the  south  end  of  Main  street  in  Oregon  City. 
The  complaint  is  in  the  usual  form,  contain- 
ing the  allegations  of  ownership  of  a  fee-sim- 
ple title  In  the  Portland  Railway,  Light  & 
Power  Company,  and  continuous  possession 
for  more  than  ten  years  under  deeds  of  con- 
veyance containing  full  covenants  of  war- 
ranty-and  seisin  by  plaintiff,  and  that  de- 
fendant claims  some  interest  therein.  The 
answer  is  a  general  denial,  except  that  it 
admits  that  defendant  claims  en  interest 
in  the  premises,  and  for  a  further  answer  al- 
leges that  the  tract  is  a  public  street  and 
has  been  such  for  a  period  of  more  than  50 
years.  The  reply  is  a  general  denial  of  the 
new  matter  In  the  answer,  and  further  al- 
leges that  defendant  abandoned  the  premises 
as  a  highway  in  1880.  For  a  second  separate 
reply  the  plaintiff  avers  that  defendant  is 
estopped  to  claim  the  premises  because  of 
long  possession  and  improvements  made  by 
plaintiff.  The  trial  court  found  that  Main 
street  included  the  premises  in  question  and 
rendered  a  decree  accordingly,  from  which 
the  plalntifr  appeals. 

Attout  the  year  1842  Dr.  John  McLoughlin 
settled  on  what  is  known  as  the  "Oregon 
City  Claim."  He  began  selling  lots  about 
1813.  In  1850,  by  an  act  of  Congress,  the 
United  States  government  granted  the  claim 
to  the  state  of  Oregon  for  the  benefit  of  the 
State'  University,  excepting  all  lots  sold  by 
Dr.  )Icr>oughlin  prior  to  March  4,  1849.  The 
plat  of  Oregon  City  was  filed  in  1851  by  him. 
Me  died  in  1857,  leaving  as  his  heirs  and 
devisees  Elolsa  Harvey,  paniel  Harvey,  and 
David  McLoughlin.  The  Harveys,  bavlng 
purchased  the  interest  of  David  McLough- 
lin, became  the  sole  owners  of  Dr.  McLough- 
lin's  interest  in  the  Oregon  City  claim.  In 
18C2  the  Legislature  of  the  state  of  Oregon 
jjranted  to  Elolsa  Harvey  and  Daniel  Har- 


vey the  title  to  the  Oregon  City  daim  upon 
the  payment  of  the  sum  of  |1,000  for  the  bene- 
fit of  the  State  University  fund.  No  other 
plat  of  Oregon  City  has  been  made,  but  lots 
and  blocks  therein  have  ever  since  been  sold 
with  reference  to  the  McLoughlin  map,  there- 
by adopting  the  plat  filed.  On  this  map  that 
part  of  the  Oregon  City  claim  south  of  blocks 
1  and  29  and  west  of  blocks  73,  74,  75,  76, 
and  77,  on  the  east  side  of  the  rive:,  is  des- 
ignated as  "Mill  Reserve,"  and  In  the  certifi- 
cate of  dedication  attached  to  the  map  ap- 
pears the  following: 

"All  the  space  in  front  of  the  blocks  on  Wa- 
ter street  not  covered  by  the  width  of  the  street 
(60)  feet  is  reserved  as  private  property.  All 
the  space  below  the  edge  of  the  bluff,  and  along 
and  in  front  of  blocks  73,  74,  75,  76,  and  77, 
is  reserved  as  private  property." 

The  premises,  title  to  which  is  involved  in 
this  suit,  are  situated  within  Mill  Reserve, 
and  are  below  the  bluff  and  in  front  of  blocks 
73,  74,  75,  76,  and  77.  Soft  a  great  number  of 
years  there  has  been  a  road  leading  in  a 
southerly  direction  from  the  end  of  Main 
street  through  Mill  Reserve  to  Canemah,  the 
exact  location  of  which  is  in  dispute,  and  is  not 
shown  on  any  official  map.  When  plaintifTs 
predecessors  In  Interest  bought  the  Mill  Re- 
serve from  the  Harveys  in  1865  their  deed 
contained  the  following  exception: 

"Also  saving  and  reserving  the  public  highway 
and  railroad  upon  said  premises." 

In  1861  a  flood  occurred  in  the  Willamette 
river,  which  destroyed  the  Island  Mill,  the 
Rossi  Foundry,  and  the  McLoughlin  Mill, 
and  they  have  never  been  rebuilt  The  flood 
also  destroyed  the  roads  leading  to  these 
mills  and  the  foundry,  and  changed  the  sur- 
face of  the  property  immediately  east  of 
and  around  Imperial  Mill,  which  was  situat- 
ed west  of  the  southerly  portion  of  the  tract 
in  dispute,  by  washing  away  the  earth  and 
leaving  a  ledge  of  rock  exposed.  In  1860 
the  plaintiff's  predecessors  in  interest  built 
the  basin  dam  or  wall  on  the  side  where 
the  present  basin  wall  stands  immediately 
southerly  of  the  land  in  dispute.  This  dam 
or  waU  holds  back  the  waters  of  the  Willam- 
ette river  in  such  a  manner  that  all  that 
property  designated  as  "basin"  on  the  maps 
in  evidence  herein  is  covered  with  several 
feet  of  water.  In  1890  another  flood  occur- 
red, which  overflowed  the  basin  wall  and 
destroyed  that  part  of  the  road  to  Canemah. 
Immediately  thereafter  the  city  built  a  plank 
road  32  feet  in  width  east  of  the  Imperial 
Mill  and  adjacent  to  the  property  in  con- 
troversy, where  the  road  has  remained  to  the 
present  time. 

Plaintiff  claims  record  title  to  the  tract  as 
follows:  In  1865  Daniel  Harvey  and  wife 
conveyed  by  warranty  deed  to  the  People's 
Transportation  Company  all  the  Mill  Reserve 
described  as  above — 

"save  and  except  so  much  of  said  premises  as 
has  been  conveyed  by  deed  by  said  parties  of 
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the  first  part,  and  aro  now  understood  to  be 
owned  by  the  Oregon  City  Woolen  Manufactur- 
ing Company,  Savier  A  Co.,  and  Mjoore,  Mar- 
shall &  Co.,  and  also  saving  and  reserving  the 
public  highway  and  the  railroad  upon  said 
premises,  and  also  all  ferry  rights,  appurtenant 
to  said  premises,  and  also  a  right  of  way  for 
wagons,  etc.,  from  said  promises  to  a  ferry, 
and  from  a  ferry  to  the  top  of  sold  bluff,  to- 
gether with  all  the  water  rights  and  privileges 
appurtenant." 

Thereafter  the  same  passed  by  a  succes- 
sion of  warranty  deeds  from  the  People's 
Transportation  Company  to  the  plaintiff  here- 
in. During  the  last  seven  years  before  this 
suit,  the  Hawley  Pulp  &  Paper  Company,  as 
tenants  of  the  Portland  Railway,  Light  & 
Power  Company,  have  built  heavy  works  in 
the  form  of  bents  and  platforms  for  the 
purpose  of  piling  and  stowing  pulp  on  the 
south  portion  of  the  tract,  and  have  built  a 
siding  off  the  main  line  of  the  above  com- 
pany's railroad,  exijendlng  some  $2,000  lu  Im- 
provements on  the  triangle.  The  city  authori- 
ties objected,  and  noUfled  the  tenant  to  va- 
cate, and  this  suit  resulted.  Prior  to  the 
time  of  such  occupancy  by  the  Hawley  Pulp  & 
Paper  Company,  the  lessee  of  plaintiff,  there 
was  a  large  hole  in  the  ground  down  to  bed- 
rock, which  was  crossed  by  a  couple  of  flumes. 
The  Imperial  Mill,  as  now  constructed, 
extends  18  inches  over  the  west  line  of  Main 
street  projected,  and  the  Hawley  Pulp  & 
Paper  Company  has  built  an  elevated  struc- 
ture over  the  highway,  which  is  used  in 
trucking  pulp  from  Imperial  Mill  to  Sul- 
phite Mill  on  the  east  side  of  the  highway. 
There  is  shown  on  the  plat  in  evidence  what 
is  termed  a  private  roadway  40  feet  in  width, 
commencing  about  one-third  of  the  way  from 
the  northerly  point  of  the  triangle  and  ex- 
tending from  the  road  to  Canemah  across  the 
tract  in  dispute  to  the  mill  on  the  west  Tliat 
part  of  the  tract  south  of  this  private  road- 
way is  separated  by  a  railing  on  three  sides 
from  the  Canemah  road,  the  private  roadway, 
and  the  walk  In  front  of  the  mill  on  the  west 
There  is  also  a  raUlng  on  the  north  of  the 
private  roadway,  extending  between  the  Ca- 
nemah road  and  the  open  space  north  of 
the  private  road  to  a  point  opposite  the  road- 
way leading  to  the  Oregod  Railroad  &  Navi- 
gation Company's  dock.  The  so-called  pri- 
vate roadway  was  granted  by  deed  to  the 
owner  of  the  mill  prop^ty  on  the  west  of 
the  tract  in  dispute  and  is  covered  with 
planking  upon  a  grade  about  one  foot  below 
the  planking  of  the  Canemah  road.  The  con- 
dition of  this  so-called  private  roadway  and 
that  leading  to  the  Oregon  Railroad  &  Navi- 
gation dock  is  not  InvolviKl  in  this  suit,  and 
only  come  in  incidentally  in  mentioning  trav- 
el over  the  same  in  connection  with  the 
public  highway.  The  private  roadway  is 
maintained  by  the  mill  company  for  the 
purpose,  as  It  claims,  of  Ingress  to  and  egress 
from  the  mill. 

R.  A.  Lelcer,  of  Portland  (ILieslie  Craven 
and  Griffith,  Lelter  &  Allen,  all  of  Portland, 


on  the  brief),  for  appellant    CL  Skawebel,  of 
Oregon  City,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  land  involved  is  in  the  shape  of  a  right- 
angled  triangle,  the  base  being  on  the  west 
182  feet,  with  a  perpendicular  on  the  south 
approximately  80  feet.  The  matter  for  de- 
termination Is  whether  or  not  the  tract  tuui 
been  dedicated  to  the  public  as  a  street  or 
highway.  The  dty  contends:  First,  that  the 
plaintiff  never  acquired  title  to  the  property 
In  question  by  deed  or  otherwise;  second, 
that  the  tract  was  dedicated  as  Main  street 
by  Dr.  McLoughlln  and  recognized  as  such  by 
his  successors  lu  Interest,  including  the  plain- 
tiff; third,  tliat  the  tract  has  been  recognized 
by  the  public  as  a  part  of  Main  street  since 
1855  and  prior  thereto,  and  was  traveled  by 
the  public  generally  from  that  time  until  the 
flood  of  1890,  when  the  high  water  washed 
away  the  earth  and  left  a  deep' bole  on  a 
part  of  the  tract,  that  the  city  council  con- 
tinually from  1865  to  the  present  time  exer- 
cised Jurisdiction  over  the  tract  as  part  of 
Main  street,  it  being  the  position  of  the  dty 
that  Main  street  extended  in  a  straight  line 
from  the  platted  portion  to  the  basin,  and 
that  formerly  a  street  at  right  angles  and  ad- 
joining the  basin  wall  connected  the  same 
with  the  Canemah  road. 

When  Dr.  McIx)nRhlIn  platted  the  then  fu- 
ture city,  he  displayed  a  prophetic  vision  of 
the  beehive  of  manufacturing  industries  in 
and  adjoining  Mill  Reserve,  which,  while  they 
were  small  in  the  beginning,  have  for  years 
been  advanced  to  stages  of  great  magnitude. 
The  right  of  way  for  the  streets  and  ways 
approaching  and  passing  these  various  plants 
do  not  appear  to  have  been  neglected.  Neither 
does  it  seem  that  there  has  been  any  en- 
croachment upon  the  area  so  wisely  reserved 
In  order  to  afford  some  space  for  the  pulsa- 
tion of  Industrial  life.  Although  the  Willam- 
ette river  on  the  west  and  the  bluff  on  the 
east  fix  natural  limitations  of  breadth  of  the 
low  land  at  this  point,  there  Is  no  real  con- 
flict between  the  owners  of  industrial  plants 
and  the  public  as  to  the  means  or  ways  for 
transportation  and  travel.  None  of  the 
grantees  of  any  of  the  territory  embraced  in 
Mill  Reserve  are  objecting  to  the  establish- 
ment or  use  of  the  highway  over  the  same, 
which  is  sometimes  designated  as  a  street, 
and  sometimes  as  a  county  road,  extending 
towards  Canemah.  The  only  question  is: 
Where  Is  such  public  way  located,  and  what 
are  the  limits  which  its  necessities  require? 
Many  of  the  old  and  respected  residents  de- 
lineated the  history  of  the  matters  relating 
thereto.  Some,  perhaps,  differ  from  others 
slightly  in  memory,  and  use  somewhat  va- 
riant language  to  describe  the  Interesting  and 
important  events  which  have  had  an  in- 
fluence in  shaping  the  issue  herein.  No  one, 
however,  questions  the  truth  of  the  utter- 
ances of  any  of  the  witnesses. 
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[1]  A  narration  of  U»e  evidence  would  con- 
sume too  much  time  and  occupy  more  than 
the  allotted  space.  Whatever  the  conditions 
of  the  highway  leading"  southerly  from  the 
end '  of  Main  street  as  platted  by  Dr.  Mc- 
Loughlln  were  prior  to  1890,  when  the  high 
water  changed  the  same,  it  is  clear  from  the 
evidence  that,  beginning  at  the  northerly  end 
of  the  triangle,  about  85  feet  south  of  the 
southerly  end  of  Main  street,  as  platted,  the 
well-deflned  traveled  highway  has  since  that 
date  extended  southerly,  adjoining  the  land 
In  question  on  the  easterly  side,  leading  to 
Caneniah.  This  roadway  constructed  by  the 
dty  Is  separated  on  the  west  from  the  tract 
In  question  by  a  railing,  except  for  a  40-foot 
plank  roadway  leading  therefrom  to  the  Haw- 
ley  Pulp  &  Paper  Company's  mill,  on  the  west 
line  of  Main  street.  If  extended.  The  road  to 
the  mill  was  constructed  and  is  maintained  by 
the  mill  company.  Formerly  the  road  lead- 
ing southerly  extended  about  150  feet  over 
what  is  now  the  basin;  a  part  of  the  same  be- 
ing along  an  old  breakwater,  and  a  part  over 
a.  trestle.  Thence  one  branch  led  southwest- 
erly to  the  Island  Mill,  and  the  other  bore 
easterly  towards  the  blufF  and  extended  to 
Oanemah.  Prior  to  1890  the  triangle  was 
somewhat  level,  but  rough.  An  ox  team  could 
be  driven  In  east  of  the  mill;  the  most  of 
the  trucking  to  and  from  the  mill  being  at 
the  north  end  thereof.  It  Is  in  evidence  that 
B<»ne  freight  was  oinloaded  from  boats  over 
the  basin  wall  and  transported  from  there  to 
different  places,  but  mostly,  we  think,  on  a 
plank  walk  at  the  east  of  the  mill.  The  flood 
of  1890  washed  the  earth  away  from  the 
tract,  leaving  bare  rough  bedrock  and  neces- 
sitating planking  the  way  to  the  mill  and  the 
road  to  Canemah  for  a  short  distance.  Since 
that  time  the  travel  has  been  well  confined  to 
the  ways  named.  The  most  that  can  be  said 
Is  that  prior  to  that  time  the  travel  spread 
out  over  some  of  the  disputed  area.  The  evi- 
dence does  not  evince  a  dedication  by  user 
of  any  part  of  the  triangle. 

[2, 9]  The  permission  by  the  owner  of  spas- 
modic or  occasional  use  by  the  traveling  pub- 
lic of  uninclosed  private  real  property  Is  not 
sufficient  to  indicate  an  Intent  to  dedicate  the 
property  to  public  use.  The  dty  has  passed 
ordinances  referring  to  the  land  as  a  part  of 
Main  street,  and  conveyances  of  property  ad- 
joining what  would  be  Main  street,  If  ex- 
tended, have  been  executed,  designating  an 
extension  of  the  line  of  Main  street  as  the 
line  of  the  street.  Others  have  referred  to 
the  line  as  a  projection  of  the  line  of  Main 
street.  Such  declarations  by  the  officials  of 
the  dty  would  not  deprive  the  owner  of  his 
property  without  his  consent  The  intention 
of  the  owner,  as  evidenced  by  his  acts  and 
the  acts  which  be  permits  aud  encourages,  Is 
controlling  on  the  issue  of  dedication.  In 
order  to  constitute  a  dedication  by  parol, 
there  must  be  some  act  proved  which  would 


dearly  Indicate  an  intention  of  the  owner  to 
dedicate  the  land  to  public  use.  Lownsdale 
V.  City  of  Portland,  1  Or.  381,  405,  I'ed.  Cas. 
No.  8,578;  Lewis  v.  City  of  Portland,  25  Or. 
133,  155,  35  Pac.  256.  22  L.  R.  A.  736,  42  Am. 
St  Rep.  772;  Parrott  v.  Stewart,  65  Or.  254, 
259,  132  Paa  524;  McCoy  v.  Thompson,  164 
Pac.  589. 

[4]  The  owner's  ads  and  dedaratlons 
should  be  deliberate,  unequivocal,  and  ded- 
sive,  and  manifest  a  jrasltive  and  unmistak- 
able Intention  to  permanently  abandon  his 
property  to  the  spedflc  public  use.  If  they  are 
equivocal,  and  do  not  clearly  and  plainly 
Indicate  such  Intention,  they  are  ln.sufflcleut 
to  establish  a  dedication.  Hogne  v.  City  of 
Alblna,  20  Or.  186,  187,  25  Pac.  386,  10  L.  R. 
A.  673. 

[6]  The  dedication  of  land  to  the  public 
for  use  as  a  street  or  highway  may  be  made 
either  by  statutory  dedication  or  by  com- 
mon-law dedication.  In  the  case  at  bar  Dr. 
McLonghlln,  by  the  map  and  plan  ffied,  did 
not  undertake  to  dedicate  the  land  In  ques- 
tion to  a  public  use.  There  has  been  no  at- 
tempt to  make  a  statutory  dedication.  The 
common-law  dedication  may  be  either  ex- 
press or  Implied.  In  both  common-law  ded- 
ications it  is  necessary  that  there  be  an  ap- 
propriation of  land  by  the  owner  to  the  pub- 
lic— In  the  one  case,  by  some  express  mani- 
festation of  his  purpose  to  devote  the  land 
tQ  the  public  use;  and  in  the  other,  by  some 
act  or  course  of  conduct  from  which  the  law 
would  Imply  such  an  Intent.  Elliott  on  Roads 
and  Streete  (3d  Ed.)  {  133.  It  Is  stated  In 
that  work: 

"An  implied  dedication  is  one  arising  by  op- 
eration of  law  from  the  acts  of  the  owner.  It 
may  exist  by  an  express  grant,  and  need  not  be 
evidenced  by  any  writing,  nor.  Indeed,  by  any 
form  of  words  oral  or  written.  It  is  not  tound- 
ed  on  a  grant,  nor  does  it  necessarily  presup- 
pose one,  but  is  founded  upon  the  doctrine  of 
equitable  estoppel.  It  is  in  the  nature  of  an 
estoppel  in  pais,  and  is  irrevocable.  It  may  be 
established  by  evidence  of  conduct  and  in  many 
ways.  If  the  donor's  acts  are  such"  as  to  indi- 
cate an  intention  to  appropriate  the  land  to  the 
public  use,  then  upon  acceptance  by  the  puUic 
the  dedication  becomes  complete."  Elliott  on 
Roads  and  Streets  (3d  Ed.)  |  137. 

[t]  It  Is  essential  that  the  donor  sbcnild 
intend  to  set  the  land  apart  for  the  benefit 
of  the  public.  Such  Intent  Is  not]  a  secret 
one,  but  Is  that  which  Is  expressed  in  the 
visible  conduct  and  open  acts  of  the  owner. 
If  the  open  and  known  acts  of  the  donor  are 
of  such  a  character  as  to  Induce  the  belief 
that  he  intended  to  dedicate  the  way  to 
public  use,  and  the  public  and  individuals 
act  upon  such  conduct,  and  proceed  as  If 
in  fact  there  had  been  a  dedication,  and  ac- 
quire rights  which  would  be  lost  If  the  owner 
wera  allowed  to  redaim  the  land,  then  the 
law  would  not  permit  blm  to  assert  that 
there  was  no  intent  to  dedicate,  no  matter 
what  may  have  been  his  secret  intent  Elli- 
ott on  Roads  and  Streets  (3d  Bd.)  {  138.    In 


Digitized  by 


Google 


decisions  of  this  court,  said  (74  Or.  at  page 
77,  144  Pac.  at  page  1147)  In  the  opinion: 

"The  rule  has  been  followed  in  this  state  that 
the  ordinary  statute  of  limitations  has  no  ap- 
plication as  res[|ects  the  public  rights  of  a  mu- 
nicipal corporation,  but  that  by  the  laches  of 
its  officers  in  faibng  properly  to  guard  such 
rights  the  principle  of  equitable  estoppel  may 
be  invoked  by  a  private  party,  not  dependent 
upon  tho  mere  lapse  of  time,  but  upon  all  the 
circumstances  of  the  case" — citing  Schooling 
▼.  Harrisburg,  42  Or.  494,  71  Pac.  605;  Oliver 
V,  Synhorst  48  Or.  292,  86  Pac.  376,  7  U  K. 
A.  (N.  S.)  243,  and  other  cases. 

In  the  case  of  People  y.  Cleveland,  eta, 
Ry.  Co.,  268  111.  555,  109  N.  E.  1064,  the  Su- 
preme Court  of  Illinois  said  (269  IlL  at  page 
667,  109  N.  B,  at  page  1066): 

"Wbere  the  public  has  ceased  to  travel  a 
road,  and  acquired  another  which  accommodates 
the  public  travel,  an  abandonment  of  the  flrst 
road  may  be  presumed.  The  public  authorities 
having  charge  of  the  highways  are  invested  with 
the  right  to  decide  between  the  relative  advan- 
tages of  the  two  roads.  Where  a  highway 
ceases  to  be  used,  and  another  is  acquired  in 
its  place  with  the  consent  and  approval  of  tho 
public  authorities,  and  the  use  of  the  original 
highway  has  ceased  for  a  sufficient  length  of 
time  to  clearly  indicate  an  acceptance  by  the 
public  of  the  now  highway,  the  old  one  will  be 
regarded  as  abandoned." 

See,  also,  Lucas  v.  Payne,  141  Iowa,  682, 
120  N.  W.  69. 

[7-9]  While  the  dty  has  attempted  to  exer- 
dse  Jurisdiction  over  the  land  in  controver- 
sy, it  does  not  appear  that  it  has  ever  ex- 
pended a  penny  in  improving  the  same  or 
removing  any  obstructions  therefrom.  If  the 
premises  in  suit  had  been  designated  on  the 
map  filed  by  Dr.  McLoughlin  as  a  part  of 
the  street,  be  and  the  Harveys  and  their 
successors  in  interest  would  be  estopped  to 
deny  that  it  was  dedicated  for  the  public 
use  as  a  street,  by  virtue  of  the  rule  of  law 
announced  in  Mutual  Irr.  Co.  v.  Baker  City, 
58  Or.  306,  110  Pac.  392,  113  Paa  9.  The 
land  was' designated  on  that  map  as  Mill 
Beserve,  and  it  was  stated  that  all  the  space 
below  the  edge  of  the  bluff  along  and  in 
front  of  the  blocks  mentioned  was  reserved 
as  private  property.  It  is  clear,  therefore. 
Chat  there  was  no  express  dedication  of  the 
land  to  the  public  use  by  virtue  of  the  map. 
On  the  contrary,  an  Intention  to  reserve  this 
land  as  private  property  Is  plainly  expressed. 
It  appears  that  an  entry  of  the  minutes  of 
the  city  council  was  introduced  In  evidence 
which  recites  that  I>r.  McLoughlin  informed 
the  council  that  Main  street  ran  into  the 
Willamette  river.  It  is  urged  by  counsel  for 
the  city  that  this  tends  to  prove  an  oral  dedi- 
cation of  the  premises  as  a  street.  At  the 
time  of  this  statement  made  by  Dr.  Mc- 
Loughlin, be  did  not  own  the  premises  in 
controversy,  but  died  before  the  title  was  ac- 
quired. 

The  record  does  not  disclose  that  there 


easement  for  a  highway  over  tbe  tract  ei- 
ther by  virtue  of  a  dedication  or  by  'user. 
Tbe  decree  of  tbe  trial  court  will  thorefore 
bo  reversed,  and  one  entered  here  quietio; 
the  title  to  the  real  property  as  prayed  foi 

McBRIDE,  C.  J.,  took  no  part  in  tbe  eoB 
sideration  of  this  case. 


STATE  V.  KEEP. 


(SB  Or.  X> 


(Supreme  Court  of  Oregon.     July   24,   1917.) 

1.  Cbihinal  Law  ®=:3l086(9)  —  Mannzb  or 
Pleading. 

Under  L.  O.  L.  §f  1467-1468,  1490,  1498^ 
1500,  and  1501,  prescribing  practice  as  to  plead- 
ing and  demurring  to  an  indictment,  and  provid- 
ing that  ever^  plea  must  be  oral  and  entered  on 
the  court's  journal,  stenographer's  statemat. 
preceding  his  report  of  the  testimony,  that  at 
opening  of  trial  defendant's  counsel  stated  thjt 
defendant  pleaded  former  acquittal  of  crine 
charged,  is  not  proper  evidence  that  plea  was 
entered. 

2.  Cbiminai,  Law  ®=»202(1)— Pobmeb  Acqun- 

TAI/— INGBEDIENT  OF  LATER  CRIICE. 

Where  one  from  whom  defendant  has  procur- 
ed a  note  to  be  executed,  secured  by  a  mortgage 
ou  real  estate  to  which  the  mortgagor  has  no 
title,  by  fraudulent  representations  sells  it  to 
another,  defendant  furnishing  an  abstract  whidi 
be  has  changed  so  as  to  make  it  appear  that 
mortgagor  had  title,  be  cannot,  because  of  his 
prior  conviction  of  conveying  to  mortgagor  land 
m  question  without  title,  plead  former  acquit- 
tal to  an  indictment  for  obtaining  money  by 
false  pretenses,  since  such  conveyance  was  men- 
ly  a  preparatory  crime  not  legally  related  to  lat- 
er crime  nor  an  indispensable  ingredient  of  it. 

3.  Criminal  Law  €=>195(1)  —  Fobmxb  Ac- 
quittal—Ingredient OF  Later  Cbime. 

The  conviction  of  one  crime  will  l>e  deemed 
acquittal  of  another  only  where  former  trans- 
action is  necessarily  involved,  aa  a  matter  of 
law,  as  part  of  the  subsequently  com{^eted 
crime. 

4.  Criminal  Law  €=»40— Nolle  Pbosequt. 

Under  L.  O.  L.  §i  1696,  1697.  1699,  only 
misdemeanors  may  be  compromised. 

5.  Criminal  Law  «=»302(2)  —  Nolx*  Psaas- 
QTJi— Authority  to  Allow. 

Under  L.  O.  L.  §$  1704,  1705,  district  at- 
torney cannot  discontinue  or  abandon  a  prose- 
cution for  crime  unless  court,  either  of  its  owa 
motion  or  on  application  of  district  attorney,  in 
furtherance  of  justice  orders  action  dismissed. 

6.  Indictment  and  Information  ®=>ie9  — 
Evidence  Admissible  Under  Plka — Nolls 
Prosequi— Proof  of  Aorkxuekt. 

Under  Li  O.  L.  $  1505,  providing  that  all 
matters  of  fact  tending  to  establish  a  defense 
to  a  charge  in  the  indictment,  other  than  pka 
of  former  conviction  or  acquittal,  may  be  admit- 
ted under  plea  of  not  guilty,  defendant  loay 
prove,  under  that  plea  to  an  mdictment  for  ob- 
taining money  under  false  pretenses,  agreement 
with  district  attorney  of  another  county  that  if 
he  pleaded  guilty  to  crime  of  making  a  convey- 
ance without  title,  which  conveyamce  was  a 
preparatory  step  toward  obtaining  money  by 
false  pretenses,  all  other  prosecutions  growiti 
out  01  that  transaction  would  be  dismissed. 

7.  Criminal  Law  <8=940— Nolle  Pbosxqci— 
Authority  to  Allow. 

District  attorney  has  no  authority  to  make 
agreement,  binding  on   grand  jury  of  another 
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other  prosecutions  growing  out  of  same  trans- 
action will  be  dismissed. 

8.  False  Pretenses  <g=>38  —  Ikdictmbnt  — 
Description,  of  False  Token. 

On  trial  for  obtaining  money  by  false  pre- 
tenses, under  L.  O.  li.  §  1964,  by  procuring  an- 
other to  sell  note  secured  by  mortgage  on  real 
f>Rtate  to  which  mortgagor  did  not  have  title, 
evidence  that  defendant  tampered  with  abstract 
so  as  to  make  it  appear  he  did  have  it  must  be 
disregarded  where  indictment  does  not  mention 
abstract. 

9.  False  Pretenses  «=23— SurriciENCT  or 
Evidence. 

Evidence  that  payee  of  note  which  defendant 
procured  to  be  executed  and  delivered  to  him, 
and  which  was  secured  by  mortgage  on  real  es- 
tate to  which  mortgagor  had  no  title,  without 
authority  from  or  knowledge  of  defendant  induc- 
ed another  by  fraudulent  representations  to  buy 
it,  retaining  the  proceeds,  is  insufficient  to  sus- 
tain conviction  for  obtaining  money  by  false  pre- 
tenses. 

10.  Cbiminai,  Law   ®=>510— Sufficienct  of 
Evidence — Testmont  of  Accomplice. 

One  cannot  be  convicted  of  obtaining  money 
by  false  pretenses  on  the  uncorroborated  testi- 
mony of  an  accomplice. 

11.  False  PBBnsNSES  4=»38  — Indioiwbnt  — 

Variance. 
Obtaining  of  money  by  false  pretenses  can- 
not, under  L.  O.  L.  $  1541,  be  proven  by  oral 
representations  accompanying  use  of  false  token, 
where  latter  is  not  pleaded  in  the  indictment, 
but  only  by  some  note  or  memorandum  of  false 
pretense  in  writing,  either  subscribed  by  or  in 
the  handwriting  of  defendant. 

Department  1.  Appeal  from  Olrcuit  Court, 
Multnomah  Ck>unt7;  Gilbert  W.  Phelps, 
Judge. 

Joseph  B.  Keep  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  appeals. 
Reversed  and  remanded. 

A  lengthy  Indictment  in  this  case  charges 
Joseph  R.  Keep  jointly  with  William  G.  Bor- 
chers  with  the  crime  of  obtaining  money  from 
Frank  Van  Stralen  by  false  pretenses.  Bor- 
chers  was  discharged  from  the  Indictment  so 
that  be  could  be  used  as  a  witness  for  the 
state.  Keep  appeals  from  a  conviction  oa 
a  verdict  of  guilty. 

WUson  T.  Hume  and  John  A.  Mears,  both 
of  Portland,  for  appellant.  George  Mowry, 
of  Portland  (Walter  H.  Evans,  Dlst  Atty., 
of  Portland,  on  the  brief),  for  the  State. 


BUKNETT,  J.  From  the  record  vee  glean 
-what  may  be  deemed  the  salient  facts  in  the 
matter  Involved.  Keep  was  promoting  an 
irrigation  project  In  Wasco  county,  and 
needed  money  to  meet  his  pay  roll.  About 
that  time,  without  having  any  tjtle  to  the 
same,  he  conveyed  some  land  to  his  daughter, 
Emma  M.  Janln,  and  her  husband,  E.  C. 
Jaoin.  The  daughter  and  her  husband  made 
a  promissory  note  payable  to  Borchers  for 
$3,000,  and  likewise  executed  a  mortgage  on 
the  tract  securing  the  note.  With  the  note 
and  mortgage  Keep  applied  to  Borchers  to 
raise  the  money  for  him.    Borchers  had  $1,- 


al  11,500,  d^x>8ltlng  the  mortgage  and 
note  as  collateral.  He  then  took  the  money 
he  borrowed,  added  It  to  his  own  deposit,  and 
drew  out  $3,000,  which  he  delivered  to  Keep, 
leas  $300  brokerage.  About  the  time  the  Bor- 
chers note  fell  due,  he  advertised  the  Janln 
collaterals  for  sale.  Van  Stralen  saw  the 
advertisement  and  entered  into  negotiations 
with  Borchers  for  the  purchase  of  them,  but 
exacted  an  abstract  of  title  to  the  land  in- 
cluded In  the  mortgage.  Borchers  In  turn  de- 
manded sQCh  a  document  from  Keep,  telling 
him  he  was  about  to  sell  the  Janln  note  and 
mortgage.  In  a  few  days  afterwards  Keep 
furnished  one  to  Borchers,  which  other  tes- 
timony tended  to  show  was  tampered  with 
after  it  had  been  issued  by  the  abstract  com- 
pany. Borchers  handed  this  vrlth  the  Janln 
papers  to  Van  Stralen  In  exchange  for  a 
cashier's  check  for  $3,000  with  which  Bor- 
chers redeemed  his  own  note  at  the  bank  and 
placed  the  remainder  on  deposit  to  his  ac- 
count. It  is  not  pretended  that  Keep  received 
any  part  of  the  money  with  which  Van 
Stralen  parted,  and  It  Is  written  large 
throughout  the  record  without  controversy 
that  Van  Stralen  had  no  transaction  or  con- 
versation whatever  with  Ke^-and  never  saw 
him  but  once  and  then  not  to  speak  to  him. 
It  appears  by  an  exemplification  of  the  record 
that  Keep  was  convicted  on  a  plea  of  guilty 
of  the  crime  of  making  conveyance  without 
title  In  the  circuit  court  of  Wasco  county, 
previous  to  the  filing  of  the  Indictment  in  this 
case.  He  contends  that  he  was  Induced  to 
withdraw  his  plea  of  not  guilty  in  that  case 
and  to  enter  one  of  guilty  of  making  con- 
veyance without  title  based  ni>on  bis  deed 
to  the  Janins  by  the  promise  of  the  district 
attorney  there  that,  if  he  would  do  so,  all 
other  prosecutions  growing  out  of  that  trans- 
action  would  be  dismissed,  and  that  he  ac- 
cepted the  promise,  pleaded  guilty,  and  served 
his  penitentiary  sentence  In  pursuance  there- 
of. In  the  Instant  case,  with  his  plea  of  not 
guilty  he  claims  to  have  put  In  the  additional 
plea  of  former  acquittal,  and  that  the  court 
erred  In  refusing  to  allow  him  to  give  evi- 
dence of  the  alleged  agreement  with  the 
state's  representative  In  Wasco  county. 

[1]  We  inquire  first  whether  there  is  any 
authentic  record  of  the  plea  of  former  ac- 
quittal. On  arraignment,  if  the  defendant 
require  it,  he  must  be  allowed  until  the  fol- 
lowing day,  or  such  other  time  aa  the  court 
may  deem  reasonable,  to  answer  to  the 
charge.  At  the  time  appointed  he  may  move 
the  court  to  set  aside  the  indictment  or  may 
demur  or  plead  thereto.  If  he  refuses  to  do 
either,  the  court  must  enter  a  plea  of  not 
guilty  for  him.  Both  the  demurrer  and  plea 
must  be  entered  In  open  court  either  at  the 
arraignment  or  at  such  other  time  as  may  be 
allowed  the  defendant  for  that  purpose.  If 
the  demurrer  be  disallowed,  the  court  must 
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permit  the  defendant  at  bis  election  to  plead, 
which  be  must  do  forthwith,  or  at  such  time 
as  the  court  may  allow.  U  O.  L.  {{  1467-1469, 
1490,  1498.  There  are  three  kinds  of  pleas, 
to  wit,  guilty,  not  guilty,  and  a  former  judg- 
ment of  conviction  or  acquittal  of  the  crime 
charged  which  latter  may  be  interposed  either 
with  or  without  the  plea  of  not  guilty.  Every 
plea  must  be  oral  and  must  be  entered  In  uie 
Journal  of  the  court.  U  O.  U  §§  loOO,  1501. 
The  latter  section  prescribes  the  only  official 
means  by  which  we  may  uscertuln  the  de- 
fenses offered  by  the  defendant.  The  record 
before  us  of  the  court's  transactions  contains 
no  mention  whatever  of  a  idea  of  former  ac- 
quittal. The  only  allusion  to  such  a  thing  is 
found  in  the  stenograhcr's  declaration,  i)re- 
ceding  his  report  of  the  testimony  which  is 
attached  to  the  bill  of  esceptlons,  that  when 
the  trial  began  the  defendant's  counsel  stated: 
'The  defendant,  Joseph  R.  Keep,  pleads  that 
he  has  already  been  acquitted  of  the  crime 
charged  in  the  mdictment  In  the  circuit  court  for 
Wasco  county.  Or.,  on  the  22d  day  of  July, 
1913." 

Strictly  speaking.  In  the  light  of  the  stat- 
ute we  cannot  regard  this  as  proper  evidence 
that  such  a  plea  was  entered.  Passing  this, 
however,  we  proceed  to  consider  the  matter 
upon  its  merits. 

The  contention  of  the  defendant  seems  to 
be  that  as  a  matter  of  law  the  false  convey- 
ance by  Keep  to  the  Jauins  was  a  necessary 
part  of  the  plot  to  obtain  the  money  from 
Van  Stralen,  and  that,  while  the  state  was 
entitled  to  carve  out  of  the  whole  transaction 
as  great  a  crime  as  possible,  it  could  carve 
but  once,  and,  having  convicted  him  of  an  es- 
sential part  of  the  scheme,  it  operated  as 
an  acquittal  of  all  Its  other  factors.  It  ap- 
pears also  to  be  his  position  that  his  deal- 
ings with  the  district  attorney  constituted 
a  compact  binding  upon  the  state  so  that 
all  the  sequela;  of  the  bogus  deed  were  there- 
by obliterated.  It  is  proper  to  state  that 
the  law  officer  of  the  state  In  Wasco  county 
stoutly  denies  that  any  such  agreement  was 
made. 

[2,  3]  In  the  first  place,  the  making  of  the 
deed  to  Janin  was  at  best  a  mere  prepara- 
tory crime  and  is  not  Included  in  the  subse- 
quent offense  of  obtaining  money  under  false 
pretenses.  We  might  as  well  say  that,  be- 
cause a  man  was  convicted  of  stealing  from 
a  blacksmith  shop  a  sledge  hammer  and  drill 
with  which  he  afterwards  robbed  a  bank 
safe,  he  should  be  immune  from  prosecution 
for  the  crime  committed  in  the  bank.  It  is 
only  where  the  former  transaction  is  neces- 
sarily involved  as  a  matter  of  law  as  part  of 
the  subsequently  completed  crime,  that  the 
conviction  of  one  will  be  deemed  the  acquit- 
tal of  the  other.  However  much  it  may  be 
connected  in  point  of  fact,  the  making  of 
conveyance  td  Janln  without  having  title 
bears  no  legal  relation  to  the  subsequent  get- 
ting of  the  money  from  Van  Stralen,  and 
the, conviction  of  the  former  does  not  bar 
prosecution  for  the  latter.     The  making  of 


the  deed  was  not  an  indispensable  ingredioit 
of  the  crime  of  obtaining  money  under  false 
pretenses.  All  allusion  to  it  properly  might 
have  been  left  out  of  the  testimony.  The 
manufacture  of  bogus  documents  might  have 
begun  with  the  mortgage  aloue  without  ref- 
erence to  the  conveyance. 

[4-7]  Moreover,  only  misdemeanors  may  be 
compromised.  L.  O.  L..  §§  1696.  1697,  1699. 
It  is  said  in  section  1705,  L.  O.  L.:  "The 
entry  of  a  nolle  prosequi  is  abolished;  and 
the  district  attorney  cannot  discontinue  or 
abandon  a  prosecution  for  a  crime,  except  as 
provided  in  the  last  section" — which  latter  is 
to  the  effect  that  the  court  either  of  its  own 
motion  or  upon  the  application  of  the  dis- 
trict attorney  and  in  furtherance  of  Justice 
may  order  an  action  after  indictment  to  be 
dismissed.  No  such  action  of  the  court  in  the 
premises  is  offered  in  evidence.  Tlie  de- 
fendant's only  attempt  was  to  prove  the  al- 
leged treaty  with  the  prosecuting  officer. 
Even  if  this  were  admissible  at  all,  it  could 
have  been  given  in  evidence  under  the  plea 
of  not  guilty,  under  section  1505,  L.  O.  Lt, 
which  is  in  purport  that  all  matters  of  fact 
tending  to  establish  a  defense  to  a  charge  in 
the  indictment  other  than  the  plea  of  former 
conviction  or  acquittal  may  be  given  in  evi- 
dence under  the  plea  of  not  guilty.  The 
district  attorney,  however,  had  no  authority 
to  make  any  such  agreement.  He  could  not 
control  the  subsequent  action  of  a  grand  Jury 
in  that  county,  and  much  less  In  Multnomah 
county.  Knowing  the  law  as  he  must  be 
presumed  to  have  known  it,  the  defendant 
was  aware  of  the  lack  of  authority  on  the 
part  of  the  prosecuting  officer.  It  may  be 
true  that  he  served  his  sentence  consequent 
upon  his  plea,  and  that  perhaps  on  proper 
showing  to  the  court  the  conviction  could 
have  been  set  aside  on  account  of  the  undue 
influence  used  to  induce  him  to  plead  guilty; 
but  that  matter  is  coram  non  Jndice.  The 
matter  of  former  acquittal  therefore  must 
be  laid  out  of  the  case. 

[>]  As  stated,  the  indictment  Is  for  obtain- 
ing money  under  false  pretenses,  of  wMch 
It  recites  six:  (1)  That  Janin  and  his  wife 
were  the  owners  of  the  land  on  November 
15,  1912,  the  date  of  the  mortgage;  (2)  that 
the  mortgage  was  a  valid  lien  thereon;  (3) 
that  the  note  represented  an  actual  indebted- 
ness from  Janln  to  Borchers;  (4)  that  the 
assignment  by  Borchers  to  Van  Stralen  was 
an  actual  bona  fide  assignment  and  transfer 
of  a  real  promissory  note  and  mortgage;  (5) 
that  Borchers  was  the  lawful  owner  of  the 
note  and  mortgage;  and  (6)  that  there  was 
$3,000  due  on  the  note  and  mortgage.  No 
mention  Is  made  In  the  Indictment  of  the  ab- 
stract said  to  have  been  furnished  by  Keep 
to  Borchers  and  by  the  latter  delivered  to 
Van  Stralen.  The  indictment  is  framed  un- 
der section  1964,  L.  O.  L.,  reading  thus: 

"If  any  person  shall,  by  any  false  pretenses, 
or  by  any  privy  or  false  token,  and  with  intent 
to  defraud,  obtain,  or  attempt  to  obtain  from 
any  other  person,  any  money  or  property  what- 
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ever,  or  shall  obtain  or  attempt  to  obtain  with 
the  lilce  intent  the  signature  of  ati;  person  to 
any  writing  the  false  making  whereof  would  be 
punishable  as  forgery,  such  person,  upon  con- 
viction thereof, .ahall  b«  punished.    *    *    •" 

It  is  also  said  in  section  1541,  L.  O.  L.: 

"Upon  a  trial  for  having,  by  any  false  pre- 
tense, obtained  the  signature  of  any  person  to 
•my  written  instrument,  or  obtained  from  any 
person  any  valuable  thing,  no  evidence  can  be 
admitted  of  a  false  pretense  expressed  orally 
and  unaccompanied  by  a  false  token  or  writing ; 
but  such  pretense,  or  some  note  or  memorandum 
thereof,  must  be  in  writing,  and  either  subscrib- 
ed by  or  in  the  handwriting  of  the  defend- 
ant   •    •    • » 

Adverting  to  section  1964,  it  is  apparent 
tbat  Qie  crime  may  be  committed  in  two 
ways:  (1)  By  tbe  use  of  any  false  pretenses ; 
and  (2)  by  any  privy  or  false  token.  State  v. 
Wbiteaker,  64  Or.  302,  129  Paa  636.  I^be 
Indictment  Is  based  upon  the  first  of  tbese, 
charging  tbe  defendant  with  obtaining  mon- 
ey by  false  pretenses,  and  not  by  the  use  of 
any  privy  or  false  token.  As  laid  down  by 
Mr.  Chief  Justice  Wolverton,  In  State;  v.  Ben- 
Ick,  33  Or.  584,  56  Pac.  275,  44  L.  R.  A.  266, 
72  Am.  St  Rep.  758,  "it  is  necessary  to  speci- 
fy tbe  false  token  in  the  Indictment,"  cit- 
ing 2  Wharton,  C^imi^al  Law,  1129.  Wheth- 
er or  not,  therefore,  the  abstract  said  to  have 
been  given  to  Borchers  by  Keep  was  bogus 
or  had  been  tampered  with,  and  so  amount- 
ed to  a  false  token,  must  be  disregarded  be- 
cause it  is  not  mentioned  in  the  indictment 
With  It  goes  the  only  trace  of  Keep's  lia- 
bility In  the  matter,  for  all  that  is  attributed 
to  lilm  Is  that  he  furnished  the  abstract  to 
Borchers.  As  pointed  out  further  on,  it  could 
only  amount  to  a  false  token,  not  a  false  pre- 
tense, and  there  Is  no  statement  In  the  in- 
dictment of  a  false  token. 

[9]  Still  further,  referring  to  the  matter 
of  false  pretenses,  as  already  mentioned  no 
communication  whatever  was  had  between 
Keep  and  Van  Stralen.  The  entire  transac- 
tion by  which  Borchers  Induced  the  latter  to 
part  with  his  money  was  conducted  by  Bor- 
chers himself,  and  for  his  own  benefit  exclu- 
sively. It  was  Important  for  him  to  raise 
the  money  with  which  to  pay  his  own  note 
to  the  bank.  It  is  not  pretended  that  he  was 
securing  funds  for  any  of  Keep's  purposes, 
and  it  Is  not  intimated  that  Keep  ever  re- 
ceived any  part  of  it  All  tbe  declarations 
made  to  Van  Stralen  were  uttered  by  Bor- 
chers in  the  absence  of  Keep  and,  so  far  as 
the  testimony  shows,  without  the  semblance 
of  bis  authority.  No  assent  of  Keep  to  the 
delivery  of  any  of  the  papers  by  Borchers 
to  Van  Stralen  is  shown  by  the  record.  In 
brief,  Borchers  having  by  virtue  of  a  former 
transaction  secured  control  of  papers  which 
might  under  some  circumstances  be  incriml- 
natlve  of  Keep,  the  former  used  them  for  his 
own  advantage  without  authority  from  tbe 
latter.  To  sustain  a  conviction  under  sucb 
circumstances  would  be  to  say  that  Borchers 
might  multiply  criminal  acts  of  the  present 
defendant  bb  often  as  be  could  negotiate  a 


sale  or  pledge  of  tbe  papers,  all  without 
Keep's  knowledge  or  co-operation. 

[10]  Van  Stralen  and  Borchers  testified 
concerning  the  transaction  with  each  other. 
Another  witness,  Bolton,  gave  evidence  about 
Keep  having  obtained  an  abstract  from  blm 
and  on  the  subject  of  alleged  changes  having 
been  made  in  that  document.  Janln  related 
the  execution  of  the  note,  and  mortgage  and 
bis  reception  of  the  deed  from  Keep.  This 
was  substantially  all  the  testimony  of  wit- 
nesses for  the  state  and  was  received  over 
the  objection  of  tbe  defendant  as  to  the  nar- 
rations of  Borchers  and  Van  Stralen  that  the 
declarations  of  Borchers  were  made  in  tbe 
absence  of  tbe  defendant  and  without  any 
showing  of  bis  consent  or  authority  to  make 
them,  and  that  there  was  no  testimony  to 
corroborate  Borchers,  who  was  an  accom- 
plice, as  the  defense  contends.  At  the  close 
of  the  testimony  for  the  state,  the  defendant 
moved  to  strike  out  all  this  testimony;  but 
the  motion  was  denied.  A  motion  for  a  di- 
rected verdict  was  also  denied.  It  Is  plain 
that  Borchers  was  either  an  Innocent  agent, 
if  sucb  a  term  may  be  employed,  or  an  accom- 
plice. A  criminal  may  engage  in  the  accom- 
plishment of  bis  purpose  some  one  who  has 
no  knowledge  of  the  imlawful  business  and 
who  may  innocently  carry  out  tbe  criminal 
enterprise  designed  by  the  defendant  There 
Is,  however,  no  line  of  testimony  showing  in 
any  manner  that  Keep  authorized  any  trans- 
action between  Borchers  and  Van  Stralen. 
Borchers  therefore  cannot  be  held  up  as  an 
Innocent  agent  of  Keep.  On  the  contrary, 
all  tbe  testimony  is  to  tbe  effect  that  he  was 
acting  for  himself  for  the  purpose  of  raising 
money  with  which  to  pay  his  own  note  and 
to  reimburse  himself  for  what  be  had  already 
delivered  to  Keep  on  the  former  transaction. 
Viewing  Borchers  as  an  accomplice,  on  tbe 
other  band,  there  Is  nothing  to  corroborate 
his  testimony  respecting  Keep.  The  motion 
to  strike  out  the  state's  evidence  as  Indicat- 
ed should  have  been  allowed. 

[11]  Still  further,  considering  tbe  fact  tbat 
tbe  statute  is  aimed  against  two  methods  of 
committing  the  crime  In  question,  namely,  by 
means  of  false  pretenses,  as  well  as  by 
means  of  any  privy  or  false  token,  and  re- 
membering that  tbere  is  no  allegation  of  any 
false  token,  it  is  plain  that  under  section 
1541,  L.  O.  L.,  the  false  pretense,  as  such, 
must  be  proved  by  some  note  or  memoran- 
dum thereof  In  writing  and  either  subscribed 
by  or  in  the  handwriting  of  tbe  defendant 
Tbe  principle  Is  that  If  the  prosecutor  would 
rely  upon  a  false  token  be  must  plead  it  He 
may  then  prove  tbe  oral  representations  ac- 
companying the  use  of  the  token  as  a  means 
of  accomplishing  the  fraud.  On  the  con- 
trary. If  he  pleads  a  false  pretense  he  must 
sustain  it  by  tbe  only  proof  admissible  under 
the  statute,  which  is  some  note  or  memoran- 
dum thereof  in  writing  subscribed  by  or  In 
tbe  handwriting  of  tbe  defendant  The  state 
cannot  allege  one  species  of  tbe  offense  and 
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undertake  to  prove  another.    It  Is  hornbook ,  was  domiciled,  leaving  a  will  which  was  ad- 
law  that  the  proof  must  correspond  to  the '  uiitted  to  probate  on  February  1, 1912,  In  the 


allegations.  Referring  again  to  the  aver- 
ment of  the  false  pretenses,  there  Is  no  writ- 
ing whatever  on  the  part  of  Keep  introduced 
In  evidence  in  the  case.  Within  the  mean- 
ing of  the  statute  he  made  no.  provable  pre- 
tenses on  the  subject  charged  in  the  indict- 
ment The  nearest  approach  to  proof  of  this 
was  an  exerapliflcation  of  the  record  of  the 
deed  from  Keep  to  the  Janlna,  hnt  that  was 
typewritten  except  the  signature  of  the  au- 
thenticating officer.  That  certified  copy  and 
the  abstract  were  the  only  writings  in  evi- 
dence containing  even  the  name  of  Keep.  So 
far  as  the  case  before  us  is  concerned,  the 
jury  never  saw  a  specimen  of  the  handwrit- 
ing or  signature  of  Keep.  The  testimony 
was  therefore  wholly  insufficient  to  Justify 
conviction  of  the  defendant  of  the  offense  as 
charged.' 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

McBRIDB,  C.  J.,  and  BENSON  and  HAR- 
RIS, 33.,  concur. 


(85  Or.  316) 

HOLUSTER  V.  HOLLTSTER. 
(Supreme  Court  of  Oregon.     July  SI,   1917.) 

1.  Powers  «=936(2)— What  Law  Govebns— 

Execution. 
Where  the  donor  of  a  power  lived  in  New 
Torlc,  and  tnist  property  and  trustee  were  locat- 
ed there,  the  law  of  such  state  governs  in  deter- 
mining whether  the  power  was  validly  executed, 
although  donee  lived,  and  attempted  to  exercise 
such  power,  in  Oregon. 

2.  Wills  <8=970— Valimtt— What  Law  Gov- 
erns. 

Ordinarily  a  will's  validity  is  determined 
by  the  law  of  the  testatrix's  domicile. 

3.  Powers  <s=33(1)— Execution. 

At  common  law,  the  donee  of  a  power  must 
clearly  manifest  an  intention  to  execute  it,  and 
where  it  is  clear  that  the  donee  intended  to  ex- 
ecute it,  and  the  transaction  is  susceptible  of 
no  other  interpretation,  then  it  is  deemed  ex- 
ecuted. 

4.  Statutes  ®=>281— Fobeiqn  Statutes— Nb- 

CEHSITT    OF   PLEAMNO. 

Where  appellee's  brief  recites  and  relies 
upo^  New  York  statutes  and  decisions,  and  ap- 
pellant admits  they  are  correctly  stated,  the 
Supreme  Court  will  consider  them,  where  the 
rights  of  strangers  are  not  involved,  although 
such  statutes  and  decisions  were  not  pleaded. 
6.  Wills  <6=5>589— Powers— Execution. 

Under  the  New  York  law,  a  residuary  clause 
in  a  will  executes  a  power  to  dispose  of  person- 
alty by  will,  especiafly  as  Laws  N.  Y.  1897,  c. 
417,  §  6,  makes  personalty  embraced  in  a  power 
to  b«iueath  pass  by  a  will  purporting  to  pass 
aU  the  personalty,  unless  a  contrary  intent  is 
manifest 

Department  1.  Appeal  from  Circuit  Court, 
Coos  Coimty ;   J.  S.  Coke,  Judge. 

Action  by  George  Stanton  HoUlster  against 
Frederick  HoUlster.  Decree  for  defendant 
and  plalnUff.  appeals.    AflBrmed. 

William  Henry  HoUlster  died  in  January, 
1912,  In  the  state  of  New  York,  where  he 


Surrogate's  Court  of  the  county  and  state  ot 
New  York.  The  testator  bequeathed  the  sum 
of  $40,000  to  the  Central  Trust  Company  of 
New  York  City,  In  trust,  to  invest  and  to 
pay  the  net  Income  to  Plilloclea  A.  HoUlster, 
of  North  Bend,  Or.,  during  her  lifetime,  and 
upon  her  death  to  pay  the  principal  of  the 
trust  fund  to  such  person  or  persons  as 
Pbiloclea  A.  HoUlster  might  direct  by  her 
last  will  and  testament  and,  in  case  she 
failed  to  make  a  wiU,  the  trustee  was  direct- 
ed to  pay  the  trust  fund  to  the  children  of 
Philoclea  A.  HoUlster.  Philoclea  A.  HoUls- 
ter died  In  the  dty  of  North  Bend,  Or.,  where 
she  was  domiciled,  on  the  7th  day  of  Octo- 
ber, 1912,  leaving  a  will,  dated  July  15,  1912, 
by  which  she  bequeathed  $32,000  to  her 
daughter  Frances  S.  Furry;  $2,000  to  her 
son  George  Stanton  HoUlster ;  $1,000  to  her 
grandson  Frederick  Bergman  HoUlster;  $1,- 
000  to  her  daugbter-ln-law  Mary  HoUlster; 
$1,000  to  her  daughter-in-law  Carrol  M.  Hol- 
llster;  and  $1,000  to  her  son-in-law  Eteve  L. 
Furry.  The  remainder  is  disposed  of  by  a 
residuary  clause  which  reads  thus: 

"I  give  and  devise  and  bequeath  aU  of  the  rest 
residue,  and  remainder  of  my  estate  of  every 
name  and  nature  whatsoever,  owned  by  me  at 
the  time  of  my  death,  to  my  beloved  son  BYeder- 
ick  HoUister." 

At  the  time  ot  her  death,  Philoclea  A.  Hoi- 
lister  did  not  own  any  property,  except  about 
$2,000  in  cash  and  other  personal  property 
worth  approximately  $1,000.  PhUocIea.  A. 
HolUster  was  survived  by  her  three  chUdren, 
George  Stanton  HoUister,  Frederick  HoUls- 
ter, and  Frances  S.  F^irry.  On  June  23, 
1913,  the  Central  Trust  Company  paid  to 
Frederick  HolUster  the  sum  of  $39,014.57  as 
the  principal  of  the  trust  fund,  less  certain 
charges,  on  the  theory  that  the  will  of  Philo- 
clea A.  HoUlster  designated  him  as  the  per- 
son to  whom  the  trust  fund  should  be  paid. 
The  complaint  aUeges  that  Philoclea  A.  Hol- 
Uster faUed  to  name  any  person  in  her  will, 
to  whom  the  trust  fund  should  be  paid,  and 
that  because  of  such  failure  the  trust  fund 
must  be  divided  equaUy  between  the  plain- 
tiff, George  Stanton  HoUlster,  the  defendant 
Frederick  HoUister,  and  their  sister,  Frances 
S.  Furry.  There  was  a  decree  for  the  de- 
fendant and  the  plaintiff  appealed. 

A.  S.  Hammond,  of  North  Bend,  for  appel- 
lant. Frederick  HoUlster,  of  North  Bend, 
pro  se. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  only  question  for  decision  la 
whether  the  residuary  clause  in  the  will  of 
Philoclea  A.  HolUster  operates  as  an  execu- 
tion of  the  power  which  the  wUl  of  William 
Henry  HolUster  conferred  upon  PhUoclea  A. 
HolUster.  The  plaintiff  takes  the  position 
that  the  power  has  not  been  executed,  and 
that  therefore  the  trust  fund  must  be  paid  to 
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the  children  of  PhUoclea  A.  Holllster.  The 
defendant  contends  that  the  residuary  clause 
in  the  will  of  PhUoclea  A.  HolUster  operated 
as  a  complete  execution  of  the  power,  and 
that  therefore  he  is  entitled  to  retain  the 
trust  fund  which  was  paid  to  him  by  the 
Central  Trust  Ck>mpany.  If  the  residuary 
clause  ta>  the  will  of  PhUoclea  A.  Eollister 
executed  the  power  to  name  the  person  to 
whom  the  trust  fund  should  be  paid,  then  the 
def«)dant  Is  entitled  to  prevail ;  but,  if  the 
power  was  not  executed,  the  fund  must  be 
divided  among  the  children,  as  directed  by 
the  wUl  of  WiUiam  Henry  HoUlster. 

[1,2]  As  a  preliminary  to  the  decisl<m  of 
tbe  oltimate  question,  we  must  first  ascer- 
tain whether  the  law  of  New  Tork  or  tbe  law 
of  Orecon  Shall  govern.  By  the  terms  of  tbe 
will  of  William  Henry  HoUlster,  only  the 
net  Income  of  the  principal  fund  was  to  be 
paid  to  PhUoclea  A.  HoUlster.  She  never 
owned  the  trust  fund.  She  only  had  the 
power  to  name  the  person  or  persons  to  whom 
the  principal  of  the  trust  fund  should  be 
paid  upon  her  death,  and  a  person  named  by 
ber  as  the  beneficiary  of  the  trust  fund  takes 
under  tbe  will  of  WUUam  Henry  HoUlster, 
and  not  through  PhUoclea  A.  HolUster,  nor 
even  under  her  wlU.  The  benefldaiy  takes 
the  trust  fund  as  property  owned  by  WlUiam 
Henry  HoUlster,  and  not  as  property  owned 
by  PhUoclea  A.  HolUster.  The  donor  of  the 
power  merely  uses  the  donee  of  the  power  as 
an  InstrumentaUty  for  the  selection  of  a  ben- 
eficiary ;  and,  when  selected,  the  beneficiary 
takes  directly  from  the  donor  of  the  power, 
and  not  from  nor  through  the  donee  of  the 
power. 

The  testator,  WUUam  Henry  HoUlster,  was 
domiciled  in  New  York,  the  trust  fund  was  at 
aU  times  actuaUy  within  the  state  of  New 
York,  and  the  trustee  was  a  New  York  trus- 
tee. Since  the  trust  fund  was  personalty, 
which  was  not  only  actuaUy  in  New  York, 
but  was  also  owned  by  a  person  domiciled 
in  New  York,  and  the  trustee  was  likewise 
In  New  York,  It  necessarily  foUows  that  the 
tmst  fund  was  at  all  times  subject  to  the 
laws  of  New  York.  The  state  of  Oregon  can- 
not control  the  disposition  of  personalty 
which  is  not  only  owned  in  New  York,  but 
Is  actuaUy  In  New  York;  and  hence  the 
question  of  whether  the  power  conferred  by 
WiUiam  Henry  HoUlster  has  been  executed 
Is  to  be  governed  by  the  laws  of  New  York, 
and  not  by  the  laws  of  Oregon,  although  the 
general  rule  Is  that  the  vaUdity  of  the  wUl 
of  PhUoclea  A.  HolUster,  considered  as  a 
will.  Is  to  be  determined  by  the  laws  of  Ore- 
gon. No  attack  is  made  upon  tbe  will  of 
PhUoclea  A.  HolUster,  and  It  may  therefore 
be  assumed  that  It  is  a  valid  will.  It  will 
not  be  necessary  to  inquire  whether,  under 
tbe  laws  of  Oregon,  a  residuary  clause  In  tbe 
wlU  of  the  donee  of  a  power  would  operate 
as  an  execution  of  such  power,  for  the  reason 
that  tbe  laws  of  New  Yoric  must  govern  in 
the  decision  of 'the  Instant  case.    Cottlng  v. 


De  Sartlges,  17  B.  I.  660,  24  AU.  630,  18  L. 
R.  A.  367;  SewaU  v.  WUmer,  132  Mass.  131; 
lAwrence's  Estate,  136  Pa.  354,  20  Atl.  521 
11  L.  B.  A.  85,  20  Am.  St.  Bep.  925 ;  Bing- 
ham's Appeal,  64  Pa.  345;  Lene  v.  Lane,  4 
PcnnewlU  (20  Del.)  368,  55  AU.  184,  64  L.  B, 
A.  840,  103  Am.  St.  Bep.  122;  Bhode  Island 
Hospital  Trust  Co.  v.  DunneU,  34  B.  I.  394, 
S3  AtL  868,  Ann.  Cas.  1914D,  580;  31  Cya 
1133. 

[3]  Under  the  rule  of  the  common  law  tbe 
donee  of  a  power  must  manifest  an  Intention 
to  execute  tbe  power.  A  power  falls  of  ex- 
ecution U  It  be  doubtful  whether  the  d<Miee 
intended  to  execute  the  power.  If,  however, 
it  is  api>arent  and  clear  that  the  donee  In- 
tended to  execute  tbe  power,  and  tbe  transac- 
Uon  is  not  fairly  susceptible  of  any  other 
interpretaUon,  then  the  power  Is  deemed  to 
be  executed.  Ibe  Intention  to  execute  tbe 
power  must  appear  in  its  execution,  either 
expressly  or  by  necessary  ImpUcaUm  (31 
Cyc.  1121) ;  and,  whUe  other  cases  may  exist, 
the  books  usually  speak  of  three  classes  of 
cases  as  a  sufficient  demoustratton  of  an 
intention  to  execute  a  power:  (1)  When  tbe 
Instrument  which  executes  the  power  makes 
some  reference  to  tbe  power;  (2)  when  the 
instrument  which  executes  the  power  refers 
to  the  property  which  is  the  subject  of  the 
power,  or  the  instrument  creaUng  tbe  power, 
or  the  authority  for  exercising  the  iwwer; 
and  (3)  where  the  Instrument  executed  by 
tbe  donee  of  the  power  would  have  no  opera- 
tion except  as  an  execution  of  the  power. 
Blagge  V.  MUes,  1  Story,  426,  Fed.  Cas.  No. 
1,479;  Lane  v.  Lane,  4  PennewiU  (20  Del.) 
368,  66  AtL  184,  64  L.  B.  A.  840, 103  Am.  St. 
B^.  122. 

In  tbe  absence  of  statutes,  tbe  rules  of  the 
common  law  relating  to  tbe  execuUon  of 
powers  are  followed  in  most  of  the  Jurisdlo- 
ttons  in  this  country,  although  as  early  as 
1863  tbe  courts  of  Massachusetts  rejected  the 
common-law  doctrine  and  adopted  a  rule  an- 
alogous to  tbe  statutory  rule  found  in  1  Vict 
c.  26,  {  27,  which  was  enacted  in  England  In 
1837,  and  provides  that  a  general  devise  of 
real  property  of  the  testator  should  be  con- 
strued to  include  all  real  estate  over  whlcb 
such  testator  may  have  had  a  power  of  ap- 
pointment, and  should  operate  as  the  execu- 
tion of  such  power,  unless  a  contrary  inten- 
tion should  appear  by  the  wUl,  and  that  si 
general  bequest  of  the  -personal  property  of 
the  testator  should  be  construed  to  Include 
all  tbe  personal  property  over  which  the  tes- 
tator may  have  had  a  power  of  appointment, 
and  should  operate  as  tbe  execution  of  such 
power,  unless  a  contrary  Intention  appeared 
in  tbe  WlU.  Amory  v.  Meredith,  7  Allen 
(Mass.)  397.  Some  of  the  states  have  enacted 
statutes  changing  the  common-law  rules  re- 
lating to  the  execution  of  powers;  and  New 
York  is  one  of  the  states  which  have  changed 
tbe  common-law  rules. 

[4]  Neither  party  pleads  the  New  York  de- 
cisions, nor  does  either  party  plead  the  en- 
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actinent  or  existence  of  any  statute  of  New 
York;  but  In  his  printed  brief  Frederick 
HolUster  gives  a  statement  of  the  original 
New  York  statute  and  the  subsequent  Judi- 
cial decisions.  He  relies  upon  the  statute  and 
decisions  of  the  state  of  New  York.  George 
Stanton  HolUster  expressly  admits  in  his 
brief  that  the  facts  are  "correctly  stated"  In 
the  brief  of  the  defendant  "and  that  the  law 
is  as  there  get  forth,"  and  the  sole  conten- 
tion made  by  the  plalntiflF  Is  that  "It  does 
appear  from  the  will  of  Phlloclea  A.  HolUster 
that  she  did  not  Intend  to  execute  the  pow- 
er." The  plaintiff  expressly  admits  the  right 
of  the  defendant  to  look  to  the  New  Yort 
statutes  and  decisions,  and  no  question  is 
raised  because  of  a  failure  to  plead  the  New 
York  statutes.  The  cause  was  tried  and  de- 
termined upon  facts  which  are  recited  and 
admitted  in  the  pleadings;  and,  since  this 
adjudication  will  not  bind  strangers  to  the 
litigation,  we  shall  assume,  under  the  circum- 
stances existing  here,  that  a  failure  to  plead 
the  New  York  statute  does  not  prevent  us 
from  ascertaining  and  applying  the  law  of 
New  York. 

[S]  In  the  early  history  of  the  state,  and 
even  before  the  passage  of  the  English  stat- 
ute, New  York  passed  a  statute,  which  Is 
fotmd  In  1  Revised  Statutes  of  New  York,  p. 
737,  i  126,  as  printed  and  published  in  1829, 
and  reads  thus: 

"Lands  embraced  in  a  power  to  devise  shall 
pass  by  a  will  purporting  to  convey  all  the  real 
property  of  the  testator,  unless  the  intent  that 
the  will  shall  not  operate  as  an  execution  of  the 
power  shall  appear,  expressly  or  by  necessary 
implication." 

Although  the  statute  was  In  terms  only 
applicable  to  real  estate,  the  courts  of  New 
York  reasoned  by  analogy  and  adopted  a  like 
rule  to  be  applied  bo  general  bequests  of  per- 
sonal property.  The  doctrine  adopted  by  the 
conrts  with  reference  to  personalty  was  ap- 
proved by  the  Legislature  of  New  York  in 
1897,  when  it  enacted  a  statute  which  reads 
thus: 

"Personal  property  embraced  in  a  power  to  be- 
queath, passes  by  a  will  purporting  to  pass  all 
the  personal  property  of  the  testator,  unless  the 
intent,  that  the  will  shall  not  operate  as  an  ex- 
ecution of  the  power,  appears  therein  either 
expressly  or  by  necessary  implication."  Volume 
1,  c.  417,  §  6,  Laws  of  1897  of  New  York. 

Whether  viewed  with  reference  to  the  Ju- 
dicial rule  which  prevailed  In  New  Yoric,  even 
before  the  existence  of  a  statute  including 
personalty,  or  with  reference  to  the  statutory 
rule  of  1897,  the  residuary  clause  in  the  will 
of  Phlloclea  A.  HolUster  operated  as  an  ex- 
ecution of  the  power  conferred  upon  her,  un- 
less It  can  be  said  that  an  intent  not  to  ex- 
ecute the  power  appears  in  her  will,  "either 
expressly  or  by  necessary  implication."  The 
will  does  not  in  terms  express  an  intent  not 
to  execute  the  iJower ;  nor,  on  the  authority 
af  I^ckwood  v.  Mildeberger,  159  N.  Y.  181, 
186,  53  N.  E.  803,  is  such  an  intent  necessarily 
Implied,  for  it  is  there  stated  that: 


"Necessary  implication  results  only  where  the 
will  permits  of  no  other  interpretation.  'Neces- 
sary' is  defined  to  mean:  'Sacb  as  most  be;' 
'impossible  to  be  otherwise;'  'not  to  be^i-oided;' 
'inevitable.'  The  intent  not  to  execute  the  pow- 
er, therefore,  must  not  be  implied,  unless  it  so 
clearly  appears  that  it  is  not  to  be  avoided." 

Applying  the  law  of  New  York,  as  enacted 
by  the  Legislature  and  as  construed  by  the 
courts  of  that  state,  to  the  residuary  clause 
appearing  In  the  wiU  of  Phlloclea  A.  HolUs- 
ter, the  inevitable  conclusion  is  that  the  resid- 
uary clause  executed  the  power,  and  there- 
fore Frederick  HolUster  was  entitled  to  re- 
ceive the  principal  of  the  trust  fund  from  the 
trustee.  Hlisch  v.  Bnckl,  162  App.  Dlv.  659, 
148  N.  Y.  Supp.  214;  Mott  v.  Ackerman,  92 
N.  Y.  539;  New  York  Life  Ins.  &  T.  Co.  v. 
Livingston,  133  N.  Y.  125,  30  N.  B.  724 ;  Cut- 
ting r.  Cutting,  86  N.  Y.  522 ;  In  re  Mayos 
WUl,  76  Misc.  Rep.  416,  136  N.  Y.  Supp.  1066; 
Hutton  V.  Benkard,  92  N.  Y.  295 ;  McLean  v. 
McLean,  174  App.  Dlv.  162,  160  N.  Y.  Supp. 
949. 

The  decree  of  the  circuit  court  is  affirmed. 

McBRlDB,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


STATE  V.  AMSDEN. 


(86  Or.  55) 


(Supreme  Court  of  Oregon.    July.  31,  1917.) 
Cbiminai.   Law   ^=>90(5)  —  Jxtbisdiction  — 

PHTSICIANB    and     SUROEONB  —  PSACTICINO 

Without  License. 
Const,  art.  7,  {  9,  provides  that  "all  judicial 
power,  authority,  and  jurisdiction  not  vested  by 
this  Constitution,  or  by  [the]  laws  consistent 
therewith,  exclusively  in  some  other  court,  shall 
belong  to  the  circuit  conrts."  L.  O.  L.  |  4738, 
provides  that  any  person  practicing  medicine  or 
surgery  within  the  state  after  the  1st  day  of 
April,  1895,  without  first  having  obtained  a 
Ucenso  or  contrary  to  the  provisions  of  the  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
that  justices  of  the  peace  and  the  respective  mu- 
nicipal courts  shall  have  jurisdiction  of  viola- 
tions of  the  provisions  of  this  act.  Held,  that 
the  circuit  court  does  not  have  concurrent  orig- 
inal jurisdiction  of  a  prosecution  for  practicing 
medicine  without   a  license. 

Department  2.  Appeal  from  Circuit  Court 
Lake  County;  Bernard  Daly,  Judge. 

E.  H.  Amsden  was  indicted  for  practicing 
medicine  without  a  Ucense.  Demurrer  to  the 
charge  was  sustained,  and  the  State  appeals. 
Affirmed. 

The  defendant,  E.  H.  Amsden,  was  indict- 
ed for  the  crime  of  practicing  medicine  with- 
out a  Ucense,  alleged  to  have  been  committed 
in  Lake  county,  November  30,  1914.  A  de- 
murrer to  the  formal  charge  on  the  ground 
that  the  circuit  court  did  not  have  original 
Jurisdiction  of  the  subject  of  the  action  was 
sustained,  and  the  state  appeals. 

Geo.  M.  Brown,  Atty.  G«i.  (T.  S.  McKinney, 
Dist  Atty.,  and  O.  G.  Gibbs,  both  of  Lake- 
view,  on  the  brief),  for  the  State.  W.  Lair 
Thompson,  of  Portland  (Arthur  D.  Hay,  of 
Lakeview,  on  the  brie^,  for  respondent 


CssFor  oUier  cases  see  same  topic  and  KEY-NUMBER  in  all  Ke7-Numbered  Dlcesta  and  Indexaa 
*FoT  opinion  on  motion  to  retaz  costs,  see  16T  Pac  1014. 


Digitized  by  VjOOQIC 


Or.) 


STATE  T.  AMSDEN 


943 


MOORE,  J.  A  revlev  of  the  legislation 
regulating  the  practice  of  medicine  and  sur- 
gery in  Oregon  is  thought  to  be  essential  to 
a  proper  understanding  of  the  question  to 
be  considered.  An  act  of  the  legislative  as- 
sennbly  of  February  28,  1880,  provided  for 
the  appointment  of  three  physicians  as  a  state 
board  of  examiners,  who  were  empowered  to 
grant  licenses  to  physicians,  and  declared 
that  any  person  practicing  medicine  or  sur- 
gery without  complying  with  the  provisions 
of  the  act  should  be  deemed  guilty  of  a  mis- 
demeanor and  punished  by  a  fine  of  not  less 
than  $50  nor  more  than  $500,  or  by  Impris- 
onment in  the  county  Jail  not  less  than  30 
days  nor  more  than  365  days,  or  by  both  such 
fine  and  imprisonment.  Laws  Or.  1889,  p.  144. 
That  act  not  having  specified  the  court  which 
should  have  Jurisdiction  of  such  offense,  the 
power  to  bear  and  determine  a  charge  of  vio- 
lating the  provisions  of  that  enactment  was 
necessarily  vested  in  the  circuit  court  Const 
Or.  art.  7,  i  9.  Sections  3,  4,  5,  8,  and  11  of 
the  act  of  February  28,  1889,  were  amended, 
but  the  alterations  are  not  important  herein. 
Laws  Or.  1891,  p.  153.  A  new  statute  was 
approved  February  23,  1895  (Laws  1885,  p. 
61).  entitled: 

"An  act  to  regulate  the  practice  of  medicine 
and  surgery  in  tlie  state  of  Oregon,  and  to  li- 
cense physicians  and  8ur|;eons;  to  punish  all 
persons  violating  the  provisions  of  this  act  and 
to  repeal  all  laws  in  conflict  therewith,  and  de- 
claring an  nnergency." 

This  act  is  complete  within  itself,  and  its 
provisions  are  incorporated  in  L.  O.  L.  as  sec- 
tions 4731-4738.  The  statute  last  referred  to, 
though  containing  in  some  respects  provisions 
Btmllar  to  the  earlier  laws  on  the  subject,  was 
not  a  re-enactment  of  the  former  statute  or 
to  be  considered  as  a  continuation  thereof 
.within  the  rule  announced  in  Renshaw  v. 
Lane  County  Court,  49  Or.  526,  89  Pac.  147. 
The  statute  expressly  repealed  all  provisions 
of  the  earlier  law  in  conflict  therewith,  re- 
vised the  whole  subject-matter,  and  thereby 
became  a  new  enactment  regulating  the  prac- 
tice of  medicine  and  surgery.  Ex  parte 
Ferdon,  35  Or.  171,  57  Pac.  376.  Section 
4738,  L.  O.  L.,  reads: 

"Any  person  practicing  medicine  or  surgery 
within  this  state  after  the  first  day  of  April, 
1805,  without  first  having  obtained  the  license 
herein  provided  for,  or  contrary  to  the  provi- 
sions of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  tiiereof  shall 
be  fined,  not  less  than  ?oO  nor  more  than  $100, 
or  by  imprisonment  in  the  county  jail  not  less 
than  ten  nor  more  than  ninety  days,  or  by 
both  such  fine  and  imprisonment.  •  •  •  Jug. 
tices  of  the  peace  and  the  respective  municipal 
courts  shall  have  jurisdiction  of  violations  of 
the  provisions  of  this  act." 

It  is  maintained  on  behalf  of  the  state  that 
section  9  of  article  7  of  the  Constitution  of 
Oregon  governs  this  case  and  shows  that  the 
circuit  court  of  the  state  of  Oregon  for  Lake 
county  had  original  concurrent  Jurisdiction 
of  the  subject-matter  of  the  action.  That 
provision  of  the  fundamental  law  reads : 


"All  judicial  power,  antbority,  and  Jurisdic- 
tion not  vested  by  this  Constitution,  or  by  [the] 
laws  consistent  therewith,  exclusively  in  some 
other  court  shall  belong  to  the  circuit  courts." 

Section  2  of  the  article  mentioned  was 
amended  November  8, 1910,  and  declares : 

"The  courts,  jurisdiction,  and  judicial  system 
of  Oregon,  except  so  far  as  expressly  changed 
by  this  amendment  shall  remain  as  at  present 
constituted  until  otherwise  provided  by  law." 
Laws  Or.  1911,  p.  7. 

No  alteration,  however,  has  therefore  been 
made  In  any  of  the  particulars  specified,  so 
that  section  9  of  article  7  of  the  organic  law 
remains  Intact.  The  contention  of  defend- 
ant's counsel  is  succinctly  stated  by  a  text- 
writer  as  follows : 

"Where  a  new  right  is  created  by  statute  and 
a  particular  remedy  prescribed,  and  the  statute 
provides  that  this  remedy  must  be  pursued  in 
a  particular  court,  the  jurisdiction  of  such 
court  to  afford  the  remedy  provided  for  is 
exclusive."  Works,  Courts  and  Their  Jurisdic- 
tion, p.  72. 

"Where  a  new  cause  of  action  is  created  by  a 
statute  which  provides  that  a  particular  tri- 
bunal shall  take  cognizance  thereof,  no  other 
court  will  have  Jurisdiction."    11  Oyc.  983. 

This  rule  Is  sustained  by  the  cases  cited  in 
its  support.  Including  the  decision  rendered 
in  the  action  of  Multnomah  County  v.  Knott, 
6  Or.  279,  280,  where,  in  referring  to  a  legis- 
lative enactment  regulating  the  operation  of 
a  ferry,  it  is  said:  ' 

"The  statute  provides  that  any  person  who 
shall  receive  ferriage  without  such  license  shall 
pay  a  fine  of  |10  for  each  offense,  to  be  col- 
lected for  the  use  of  the  county,  by  suit  before 
any  justice  of  the  peace  having  jurisdiction. 
The  statute  has  created  the  penalty,  and  prO' 
vided  the  mode  in  wliich  it  snail  be  collected; 
and  we  think  in  this  case,  as  this  offense  is 
wholly  created  by  the  statute  and  the  manner 
of  its  collection  specially  directed,  that  it  ex- 
cludes any  other  mode,  and  that  the  Juris- 
diction to  collect  this  nne  resides  exclusively 
in  a  justice's  court  in  the  first  instance;  tor 
when  the  statute  says,  'to  be  collected  by  a  suit 
before  a  justice  of  the  peace,'  it  necessarily  ex- 
cludes any  other  mode  of  collection." 

In  that  case,  though  no  reference  was  made 
to  the  clause  of  the  Constitution  in  qnestlcm, 
that  provision  must  have  been  considered,  for 
it  was  determined  that  the  language  of  the 
statute  conferred  upon  a  Justice's  court  ex- 
clusive original  Jurisdiction  to  recover  the 
fine  prescribed  foi'  a  violation  of  the  provi- 
sions of  the  enactment 

Prior  to  the  act  of  February  23,  1907,  giv- 
ing circuit  courts  concurrent  Jurisdiction  .with 
Justices'  courts  of  actions  of  forcible  entry 
and  detainer  (Gen.  Laws  Or.  1907,  a  77),  the 
statute  on  that  subject  read : 

"When  a  forcible  entry  shall  be  made  upon 
any  premises,  or  when  an  entry  shall  be  made 
in  a  peaceable  manner,  and  the  possession  shall 
be  held  by  force,  the  person  entitled  to  the 
premises  may  maintain  an  action  to  recover  the 
possession  thereof  I>efore  any  justice  of  the 
peace  of  the  county  in  which  such  real  proper!^ 
is  situated."    B.  &  O.  Comp.  {  6746. 

In  construing  such  provision  in  Thomp- 
son V.  Wolf,  6  Or.  308,  it  was  held  that  the 
Justices'  courts  had  Jurisdiction  to  the  ex- 
clusion of  the  circuit  courts.    In  that  case  It 
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«rlll  be  seen  from  the  argument  of  plalntUTs 
counsel,  which  precedes  the  opinion,  that 
section  9  of  article  7  of  the  Constitution  was 
nnsuccessfully  Invoked  to  prevent  a  reversal 
of  the  Judgment.    ' 

The  amendment  of  the  statute  In  1895  giv- 
ing Inferior  courts  Jurisdiction  of  alleged  vio- 
lations of  the  act  regulating  the  practice  of 
medldne  and  surgery  was  probably  Induced 
by  the  fact  that  In  some  of  the  counties  of  the 
state  .where  terms  of  the  circuit  court  were 
held  only  biennially  unlicensed  persons  pre- 
tending to  be  practitioners  of  medldne  would 
pursue  their  assumed  vocation  In  some  vil- 
lage or  hamlet  until  the  grand  Jury  convened, 
when  the  pseudo-doctors  would  suddenly 
leave  and  seek  other  fields  for  exploitation. 
In  order  to  prevent  such  Illegal  practice  and 
speedily  to  convict  and  punish  persons  for 
violating  the  provisions  of  the  act,  the  legis- 
lative assembly  altered  the  statute  and  con- 
ferred upon  Justices'  courts  and  municipal 
tribunals  Jurisdiction  of  such  offenses. 

But  whatever  motive  may  have  prompted 
the  amendment,  the  dedslons  rendered  In  the 
cases  of  Multnomah  County  v.  Knott,  supra, 
and  Thompson  v.  Wolf,  supra,  are  controlling 
herein ;   and  the  Judgment  is  affirmed. 

McBRIDE,  O.  J.,  and  BEAN  and  BUR- 
NETT, JJ.,  concur;  McCAMANT,  J.,  taking 
00  part  in  the  consideration  of  this  case. 


(8$  Or.  S24) 

HALSEY  ▼. 


SIMMONS  et  al. 


(Supreme  Court  of  Oregon.    July  31,  1917.) 

1.  liANULOBD    AND    TKNANT    «S>326(3)— GBOP 

Lease— Rights  of  Pabties. 
Where  the  landowner  leases  the  land  on  a 
crop  share  rental,  he  and  the  lessee  are  tenants 
in  common  after  the  crop  is  harvested,  and  such 
relationship  is  not  necessarily  inconsistent  with 
the  relation  of  landlord  and  tenant. 

2.  Replevin  ®=»4— Right  to  Wbit. 

Though,  as  a  general  rule,  replevin  cannot 
be  maintained  to  recover  an  undivided  interest 
in  a  specified  article  of  personalty,  it  will  lie 
to  recover  an  undivided  mterest  in  a  specified 
article  of  personalty  if  the  property  sought  to 
be  recovered  is  part  of  a  larger  mass  of  the 
same  nature  and  quality. 

8.  Tenancy  in  Common  «=»38(1)— Right  to 
Replevy  Propekty. 
As  a  general  rule,  one  tenant  in  common  of 
personalty  cannot  ordinarily  maintain  replevin 
against  a  co-owner,  since  he  must  have  the 
right  of  exclusive  possession,  but  where  one 
co-owner  of  personalty  susceptible  of  division 
repndiates  the  interest  of  the  other  and  takes 
possession  of  the  property  and  converts  it  to 
bis  own  use,  the  otner  may  maintain  replevin. 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County ;  3.  W.  Knowles,  Judge. 

Action  by  J.  D.  Halsey  against  J.  D.  Sim- 
mons and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

J.  D.  Halsey  brought  this  action  to  replevy 
»n  undivided  one-third  of  a  crop  of  wheat 
jrown  and  threshed  on  land  which  Halsey 


had  verbally  leased  to  J.  D.  Simmons  for  the 
year  1916. 

Simmons  threshed  and  sacked  the  wheat, 
but  by  reason  of  the  threshing  machine  hav- 
ing been  moved  from  place  to  place  the  sacks 
were  placed  In  three  piles  oa  the  land.  Hal- 
sey claimed  that  Simmons  agreed  to  deliver 
"at  the  machine,"  as  rent,  one-third  of  all 
wheat  grown  and' threshed  on  the  land  dur- 
ing 1916.  Simmons  denied  that  he  had 
agreed  to  deliver  a  share  of  the  crop  In  pay- 
ment of  rent  and  contended  that  he  had 
agreed  to  pay  $200  cash  rent;  and  he  tender- 
ed this  amount  to  Halsey  who  refused  to 
accept  It.  Halsey  then  brought  this  action 
to  recover  his  alleged  share  of  the  wheat 
grown  and  threshed  on  the  land.  A  writ  of 
replevin  was  placed  In  the  hands  of  the  sher- 
iff who  executed  it  by  taking  possession  of 
the  three  piles  of  grain,  one  pile  containing 
227  sacks,  one  228  sacks,  and  another  400 
sacks,  aggregating  856  sacks.  A  trial  by 
Jury  resulted  In  a  verdict  awarding  to  plain- 
tiff 617V&  bnshels  of  wheat  or  Its  value  $708.- 
37,  if  delivery  of  the  wheat  could  not  be  had, 
and  the  defendants  J.  D.  Simmons  and  Ed 
Simmons  appealed  from  the  consequent  judg- 
ment 

J.  A.  Burleigh,  of  E3nterprlse,  and  A.  W. 
Schaupp,  o£  Joseph,  for  appellants.  A.  B. 
Gonaway  and  A.  Falrchlld,  both  of  Enter- 
prise, for  respondent 

HABRIS,  J.  (after  stating  the  facts  as 
above).  We  must  assume  from  the  verdict 
that  the  Jury  found  from  the  conflicting  evi- 
dence that  Simmons  had  agreed  to  deliver 
one-third  of  the  grain  as  rent  The  assign- 
ments of  error  are  numerous  and  arise  out 
of  the  refusal  of  the  court  to  direct  a  verdict 
for  the  defendants,  the  refusal  to  give  certain 
requested  Instructions,  and  the  giving  of  oth- 
er Instructions.  The  prlndpal  assignments 
of  error  may  be  grouped  Into  two  classes, 
since  the  defendants  contend  that  they  were 
entitled  to  a  Judgment:  (1)  Because  the  lease 
created  the  relation  of  landlord  and  tenant, 
and  therefore  the  title  to  the  wheat  and  right 
of  possession  was  In  the  tenant  until  an  ac- 
tual segregation  of  the  wheat;  and  (2)  an 
undivided  Interest  In  pn^)erty  cannot  be  re- 
plevied. 

[1]  J.  D.  Simmons  argues  that  the  lease 
created  the  relation  of  landlord  and  tenant: 
that  as  tenant  he  had  title  to  the  wheat  In 
its  entirety,  and  had  the  rl^t  to  the  exclu- 
sive possession  of  all  the  grain  untU  he  him- 
self segregated  and  set  apart  any  portion 
that  might  be  due  Halsey;  and  that  since 
the  grain  bad  not  been  segregated,  Halsey 
could  not  maintain  replevin,  because  this 
form  of  action  cannot  be  maintained  unless 
tile  plaintiff  has  a  right  of  possession.  Hal- 
sey contends  that  as  to  the  crop  he  was  a 
tenant  in  common,  and  hence  had  an  interest 
in  the  grain  with  an  accompanying  right  at 
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possession.  There  Is  a  hopeless  and  Irrec- 
oncilable conflict  among  the  authorities  In 
other  Jarisdlctlons  relative  to  situations  like 
the  one  here.     8  R.  C.  L.  373;    16  B.  0.  L. 

583.  It  win  not  be  necessary,  however,  to 
attempt  an  analysis  of  the  variant  holdings 
In  other  Jurisdictions,  for  the  question  Is'  set- 
tled in  this  state.  It  Is  the  law  In  Oregon 
that  on  the  facts  Involved  here  the  lessor 
and  lessee  are  tenants  In  common  In  the  crop 
when  the  rental  Is  a  share  In  the  crop. 
Cooper  v.  McGrew,  8  Or.  328,  331 ;  Messlnger 
y.  Union  Warehouse  Co.,  39  Or.  546,  549,  65 
Pac.  808;  Abemethy  v.  Uhlman,  52  Or.  350, 
364,  368,  93  Paa  936.  97  Pac.  540.  Halsey 
therefore  had  an  Interest  as  tenant  in  com- 
mon In  the  crop;  and  It  may  be  added  that 
the  relatlonsh^  as  tenants  in  common  as  to 
the  wheat  was  not  necessarily  inconsistent 
with  the  relation  of  landlord  and  tenant  as 
to  the  land.    24  Cyc.  1471;  16  R.  C.  L.  61. 

[2]  It  is  next  argued  that  replevin  will  not 
U«  to  recover  an  undivided  interest  In  per- 
sonal property.  The  general  rule,  accepted 
here  as  elsewhere,  Is  that  replevin  cannot  be 
maintained  to  recover  an  undivided  interest 
In  a  spedfled  article  of  personal  property. 
Gnllle  V.  Wong  Took,  13  Or.  577,  586, 11  Pac. 
277;  Phlpps  V.  Taylor,  15  Or.  484,  488,  16 
Pac.   171;    Huffman  v.  Knight,  36  Or.  581, 

584,  60  Pac.  207;  Sharp  v.  J(dmson,  88  Or. 
246,  249,  63  Pac.  485,  84  Am.  St.  Rep.  788; 
Scbwarz  v.  Lee  G<m,  46  Or.  219,  222,  80  Pac. 
110. 

An  ecoeptlon  which  Is  frequently  recog- 
nized may  exist  when  the  property  sought  to 
he  recovered  is  a  part  of  a  larger  mass  of 
the  same  nature  and  quality,  as,  for  example, 
cereals,  which  can  be  easily  divided  into  ali- 
quot parts.  34  Oyc.  1359;  Cobbey  on  Re- 
plevin (2d  Ed.)  t  400;  McDonald  v.  Bailey, 
25  OkL  849,  107  Pac.  523,  37  L.  R.  A.  (N.  S.) 
267;  Sutherland  v.  Carter,  52  Mich.  161,  471, 
17  N.  W.  780,  18  N.  W.  223. 

[3]  Another  general  rule  is  that  the  claim- 
ant of  personalty  must  have  the  right  of  ex- 
clusive possession,  and  all  co-owners  must 
unite  for  the  reason  that  neither  has  the 
right  of  exclusive  possession;  and  hence  one 
tenant  in  common  cannot  ordinarily  maintain 
replevin  against  a  co-owner  (34  Cyc.  1393); 
but  to  this  general  rule  'an  exertion  also 
arises  where  one  part  owner  of  property 
which  is  susceptible  of  division  repudiates  the 
interest  of  another  part  owner,  takes  posses- 
sion of  the  common  property,  and  converts  It 
to  his  own  use  (34  Cyc.  1394 ;  Cobbey  on  Re- 
plevin [2d  Ed.]  {  238;  Fines  v.  BoUn,  36  Neb. 
621,  54  N.  W.  990r  Cornett  v.  Hall,  103  Mo. 
App.  353,  77  S.  W.  122;  Schwartz  v.  Skinner, 
47  Cal.  8). 

The  instant  case  is  within  the  respective 
azceptlons  to  the  two  general  rules  mentlon- 
166P.-60 


ed.  Although  one  of  the  printed  briefs  makes 
some  reference  to  frosted  wheat,  the  tran- 
script of  the  testimony  does  not  disclose  any 
evidence  concerning  the  grade  or  quality  of 
the  wheat,  except  the  testimony  of  T.  H. 
Moorelock,  a  grain  bnyer,  who  said  that  the 
grain  was  "No.  1  fortyfold  wheat."  Sim- 
mons denied  that  Halsey  had  any  Interest 
in  the  wheat,  and  hence  the  latter  as  a  ten- 
ant  In  common  was  entitled  to  maintain  an 
action  in  replevin.  All  the  persons  who  claim 
an  Interest  In  the  wheat  are  parties  to  this 
action,  and  therefore  the  instant  litigation 
is  to  be  differentiated  from  those  cases  where 
only  one  of  two  or  more  co-owners  is  alone 
attempting  to  recover  from  some  third  per- 
son. 

Simmons  also  contends  that  on  the  au- 
thority of  Schwarz  v.  Lee  Gon,  46  Or.  219,  80 
Pac.  110,  the  action  must  fail.  That  case 
}s  easily  distinguished  from  this.  There  the 
plaintiff  sought  to  recover  86  bales  of  hops. 
The  bales  varied  in  weight  from  185  to  205 
pounds,  and,  as  said  by  the  court: 

"The  purchase  was  made  severable  as  to 
bales,  thus  plainly  implying  tiiat  the  hops  might 
not  b«  of  the  same  grade  or  quality." 

There  the  indications  were  that  the  hops 
were  not  of  the  same  grade  or  quality;  here 
the  wheat  is  of  the  same  grade  or  quality; 
there  the  action  was  to  recover  a  certain 
number  of  bales;  here  the  action  Is  to  re- 
cover one-third  of  the  whole  amount  The 
complaint  says  that  Halsey  is  entitled  to 
1,000  bushels  of  wheat,  and  the  reply  supple- 
ments the  complaint  with  the  explanation 
that  the  wheat  demanded  by  the  complaint 
is  the  rental  claimed  by  Halsey.  Whether 
the  one-third  Is  determined  by  weight  or  by 
dry  measure  the  share  belonging  to  Halsey 
could  have  been  easily  ascertained,  and  the 
fact  that  the  grain  was  in  sacks  did  not  make 
it  more  difficult  to  divide.  If  the  sacks  do 
not  weigh  the  same,  that  circumstance  would 
only  prevent  the  parties  from  using  the  num- 
ber of  sacks  as  the  sole  basis  of  division. 

Simmons  insists  that  there  was  no  evidence 
from  which  the  jury  could  determine  the 
amount  of  the  wheat  belonging  to  Halsey. 
The  testimony  of  Moorelock  to  the  effect  that 
No.  1  fprtyfold  wheat  "generally  runs  from 
two  bushels  to  two  and  a  quarter  to  the  bag 
or  130  to  135  pounds,"  when  supplemented  by 
"testimony  as  to  the  number  of  bag^s  of  wheat 
and  as  to  the  weight  of  the  bags,  depending 
upon  how  the  bags  were  filled  and  the  con- 
dition of  the  wheat,"  was  enough  to  justify 
the  finding  rendered  in  the  verdict 

The  substance  of  the  requested  instructions 
relating  to  the  burden  of  proof  was  given 
In  the  general  charge. 

The  rulings  of  the  trial  court  conformed  to 
the  views  expressed  here;  and  the  judg- 
ment is  taerefore  affirmed. 
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(8S  Or.  229) 
EMERSON  T.  PORTLAND,  E.  &  B.  R.  CO. 

(Supreme  Court  of  Oregon.    July  34.  1017.) 

1.  Mastkb  and  Servant  <3=»217(21)— Resto- 
BATio.N  OF  Unsafe  Place— Assumption  op 
Risk. 

Where  a  railroad  which  purchased  a  small 
feeder  line  in  inferior  condition  and  was  re- 
pairing it  knew  that  a  trestle  beside  which  it  was 
building  a  fill  was  in  excessively  unsafe  condi- 
tion, but  its  emi>loy€  in  the  construction  work 
riding  on  a  hand  car  did  not  know  it,  the  em- 
ployfi  w:is  not  required  to  examine  the  trestle 
to  ascertain  its  condilion,  having  a  right  to  as- 
sume that  the  road  would  not  send  him  across  a 
dangerous  trestle. 

2.  Masteb  and  Sebvant  *=3288(12)— Assump- 
TioK  of  Risk— OBVions  Dan geb— Question 

FOB  JUBT. 

Whether  the  dangerous  condition  of  the 
trestle  was  so  open  and  obnous  that  the  employ^ 
must  have  observed  it  held  for  the  jury  aa  a 
question  of  fact. 

3.  Master  and  Sebvant  «=»101,  102(8)— Safe 
Place  to  Wobk. 

It  is  the  duty  of  the  master  to  furnish  the 
empIoy6  a  reasonably  safe  place  to  work,-  a  duty 
performed  when  he  has  exercised  reasonable 
diligence  to  do  so. 

4.  Masteb  and  Servant  <S=>101,  102(8>— Safe 
Place  to  Work  —  "Reasonably  Safe"— 
"Reasonable  Safety." 

The  term  "reasonably  safe,"  used  in  relation 
to  a  master's  duty  to  furnish  safe  tools  and  a 
safe  place  to  work,  implies  such  measure  of 
safety  as  accords  with  common  usaKe  nnd  prac- 
tice in  matters  of  a  particular  character;  "rea- 
sonable safety*'  implies  such  a  conditiou  as  or- 
dinary care  and  diflgence  will  secure. 

5.  Appeal  and  Ebbob  «=»1067  —  Habmlbss 

ERBOB— iNSmOCTION. 

In  a  railroad  employe's  action  for  injuries  on 
a  trestle,  in  the  absence  of  request  by  the  road 
for  an  instruction  that  it  was  under  duty  to  use 
ordinary  care  to  make  the  trestle  reasonably  safe, 
where  there  had  been  utter  lack  of  diligence 
«f  the  road's  servants  in  respect  to  taking  pre- 
cautious for  the  safety  of  persons  passing  over 
its  road,  the  omission  to  give  such  an  instruction 
was  harmless  to  the  road. 

6.  Trial  «=>2G0(1)  —  Instructions— Repeti- 
tion. 

The  refusal  of  instructions  covered  by  the 
general  charge  was  not  erroneous. 

Departnient  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;   W.  N.  Gatens,  Judge. 

Action  by  S.  E.  Emerson  against  the  Port- 
laud,  Eugene  &  Eastern  Railroad  (Company, 
a  corporation.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  a 
personal  injury  received  by  plaintiff  and  occa- 
sioned by  a  hand  car  upon  .which  plaintiff 
was  Injured.  The  action  was  brought  under 
the  federal  Employers'  Liability  Aci.»  The 
complaint  alleged  that  on  August  24,  1913, 
plaintiff  was  engaged  as  a  laborer  performing 
section  work  for  the  company,  and  that  upon 
that  date  while  so  employed  he  was  riding 
upon  a  hand  car  of  defendant  across  a  tres- 
tle of  defendant's  road,  and  that  while  so 
riding  the  car  left  the  track,  and  plaintiff 
was  thrown  from  said  car  and  received  the 
injuries  of  which  he  complains.    Defendant 


is  charged  with  n^Ugence  In  the  following 
particulars : 

"(a)  That  the  trestle  hereinabove  referred  to, 

which  was  maintained  by  defendant,  and  over 
which  plaintiff  was  riding  upon  said  hand  car, 
was  carele.'isly  and  negligently  maintained,  in 
that  the  same  was  old,  worn,  dilapidated,  and  ia 
such  an  old,  worn,  and  dilapidated  condition  that 
the  rails  upon  said  track  were  not  permanently 
or  securely  fastened  to  the  ties;  that  said  ties 
were  loose  and  irregularly  spaced,  and  there  was 
not  a  sufficient  number  thereof;  (b)  that  said 
rails  were  old,  worn,  warpe<l,  and  l>ent,  and  out 
of  alignment,  and  insufficiently  and  improperly 
fastened  together." 

Defendant  answered,  denying  plaintiff's  in- 
jury, and  alleged  the  dilapidated  condltioa 
of  its  trestle,  and  by  way  of  a  separate  de- 
fense set  up  the  following  facts: 

"That  the  trestle  referred  to  in  plaintiffs  com- 
plaint was  a  part  of  the  line  of  the  Oorvallis  & 
Alsea  River  Railroad,  which  prior  to  the  time  of 
the  accident  described  in  plaintiff's  complaint 
had  been  purchased  by  this  defendant ;  that  this 
defendant  was  at  the  time  engaged  in  the  con- 
struction of  a  new  trestle  to  replace  the  said 
old  trestle,  and  also  eu);aged  in  tiie  reconstruc- 
tion of  the  said  line  of  railroad  of  the  said  Cor- 
vallis  &  Alsea  River  Railroad;  that  plaintiff's 
duties  were  to  assist  in  said  reconstruction  of 
said  line  and  in  working  upon  said  tracks  in 
order  that  the  same  might  be  safe  and  secure 
for  the  travel  of  trains;  •  •  •  that  during 
all  of  the  times  mentioned  in  plaintifiTs  com- 
plaiut  said  line  of  railroad  was  used  by  this  de- 
fendant for  the  purpose  of  transporting  there- 
over loaded  and  empty  freight  and  passenger 
cars,  and  that  upon  said  freight  cars  were  car- 
ried freight  originating  at  points  in  the  state  of 
Oregon  and  destined  to  points  outside  of  the 
state  of  Oregon;  also  freight  originating  at 
points  outside  the  state  of  Oregon  and  shipped 
to  points  in  said  state  of  Oregon,  on  the  defend- 
ant's line  of  railroad;  that  said  section  of  rail- 
road upon  which  plaintiff  was  employed  as  a 
section  laborer  was  an  integral  part  of  defend- 
ant's system  of  railways,  and  was  used  by  de- 
fendant in  carrying  on  its  business  of  interstate 
and  intrastate  commerce;  •  •  *  that  for  a 
long  time  prior  to  August  24,  1913,  plaintiff  had 
been  a  section  laborer,  and  had  worked  in  and 
around  railroad  tracks,  and  had  particularly 
worked  in  and  around  the  tracks  of  this  de- 
fendant near  the  city  of  Corvallia,  including  the 
trestle  referred  to  in  plaintiff's  complaint;  that 
at  all  the  times  mentioned  in  plaintiff's  complaint, 
and  for  a  long  time  prior  thereto,  plaintiff  fully 
knew,  understood,  and  appreciated  the  condition 
of  said  track  and  trestle,  and  fuUy  knew,  under- 
stood, and  appreciated  trie  risks  and  dangers  of 
riding  over  the  same  on  hand  cars,  and  that  said 
risks  and  dangers  .were  open  and  obvious,  and 
plaintiff,  understanding  and  appreciating  such 
perils,  the  same  being  open  and  obvious,  con- 
tinued working  for  this  defendant  and  riding 
over  said  trestle,  thereby  assumed  any  and  all 
risks  of  accident  to  himself  arising  therefrom, 
and  that  the  said  accident  to  plaintiff  and  what- 
ever injuries  resulted  to  plaintiff  therefrom,  was 
caused  by  one  of  said  risks  so  assumed  by  the 
said  plaintiff." 

The  new  matter  having  been  put  In  issue 
by  appropriate  denials,  there  was  a  Jury  trial 
and  verdict  and  judgment  for  the  plaintiff, 
from  which  defendant  appeals.  At  the  con- 
clusion of  plaintiff's  testimony  there  was  a 
motion  for  a  nonsuit,  which  was  overruled. 
Among  others  the  court  gave  the  following 
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Instruction,  which  was  excepted  to  by  de- 
fendant, and  la  assigned  here  as  error : 

"I  instmct  70a  that  very  employer  has  the 
rifht  to  choose  the  appliance  to  be  used  in  bis 
busiiiess,  and  to  conduct  bis  basiness  in  a  man- 
ner most  agreeable  to  himself.  It  is  not  requir- 
ed nor  obliged  to  change  its  bridges  from  old 
to  new  in  order  to  secure  the  greater  safety  of 
its  employes,  provided  the  old  bridge  la  a  rea- 
sonably safe  one,  and  an  employ^  who  enters  its 
service  with  the  knowledge  of  circumstances  at- 
tending his  employment  cannot  complain  of  bis 
master's  customs  or  habits,  nor  recover  for  inju- 
ries in  and  resulting  from  that  particular  serv- 
ice. In  other  won]^,  in  this  case  the  defendant 
company  had  a  right  to  use  the  old  bridge;  it 
was  not  required  to  build  a  new  bridge,  provided 
the  old  bridge  was  a  reasonably  safe  brid|e. 
That  is  the  point.  As  I  said  in  the  other  in- 
struction a  man  can  conduct  his  business  in  any 
way  be  sees  fit,  and  he  is  not  held  accountable 
becaose  he  does  not  use  a  new  machine,  but  the 
law  says  he  must  use  one  that  is  reasonably  safe. 
I'hat  is  the  degree  of  care  he  is  required  to  fur- 
nish. The  question  you  are  to  determine  is 
whether  or  not  this  particular  bridge  was  rea- 
sonably safe.  If  you  find  it  was  .not  in  a  rea- 
sonably safe  condition,  the  question  you  ask 
yourself  is,  Did  tbe  defendant  know  it  to  be 
unsafe,  or  did  it  have  reason  to  believe  it  to  be 
unsafe?  If  it  knew  the  bridge  was  not  reason- 
ably safe  for  employes  to  go  over  it  on  a  hand 
car  in  order  to  get  to  their  work,  or  had  reason 
to  believe  it  was  not  safe,  then  tbe  law  says  you 
are  chargeable  with  negligence,  and  it  is  account- 
'able  to  him  personally  by  reason  thereof;  un- 
less the  party  who  went  over  the  bridge  has 
reason  to  believe  or  knew  or  had  reason  to  be- 
lieve the  bridge  was  unsafe." 

Exception  was  also  taken  to  certain  re- 
marks ot  counsel  for  plaintiff  made  during 
tbe  progress  of  the  trial,  which  will  be  no- 
ticed in  the  oplnloA. 

Ben  C.  Dey,  of  Portland  (Wm.  D.  Fenton, 
Ralph  B.  Moody,  and  John  F.  RelUy,  all  of 
Portland,  on  the  brief),  for  appellant.  W.  E. 
Farrell,  of  Portland  (Davis  &  Farrell,  of 
Portland,  and  R  E.  Wilson,  of  CorTallls,  on 
the  brief),  for  respondent. 

McBHIDE,  C.  3.  (after  stating  the  facts  as 
above).  There  Is  little  dispute  concerning  the 
facts  in  this  case,  which  are  these :  The  de- 
fendant was  engaged  in  constructing  a  line 
of  railroad  from  Corvallls  to  Eugene -through 
the  town  of  Monroe,  which  is  an  intermediate 
point  between  Corvallls  and  Eugene.  The 
Corvallls  and  Alsea  Railroad  Company  had  a 
line  of  road  running  from  Corvallls  to  Mon- 
roe, a  distance  of  about  18  miles,  which  de- 
fendant purchased  to  be  used  in  making  a 
part  of  the  connection.  This  purchase  was 
made  in  1912.  Tbe  road  was  not  in  good  con- 
dition when  purchased,  not  being  properly 
ballasted,  the  ties  being  of  inferior  quality, 
tbe  steel  light,  the  trestles  in  poor  condition, 
and  the  whole  road  being  far  below  tbe  stand- 
ard of  the  Southern  Pacific  Railroad  system, 
wbicb  Is  an  Interstate  road  and  of  which  the 
Portland,  Eugene  &  Eastern  is  a  part  While 
the  road  from  Corvallls  to  Monroe  was  not  up 
to  the  standard  of  the  Southern  Pacific  sys- 
tem and  was  run-down  and  deficient  in  the 
particulars  abore  stated,  there  waa  no  evi- 


dence that  It  was  actually  unsafe  or  danger- 
ous at  any  point  except  the  trestle  where 
this  plaintiff  was  injured,  an'd  after  the  pur- 
chase the  defendant  constantly  used  It  for 
the  passage  of  Its  trains  carrying  freight  and 
passengers,  as  well  as  trains  carrying  gravel 
used  in  ballasting  the  road  between  Corvallls 
and  Monroe,  and  also  to  points  on  tbe  South- 
ern Pacific  system  north  of  Corvallls.  Immedi- 
ately after  the  purchase  the  defendant  began  a 
practical  reconstruction  of  the  line.  It  did 
not  attempt  to  rebuild  the  trestle  upon  which 
plaintiff  was  Injured,  but  began  a  fill  of  con- 
siderable length  immediately  west  of  It,  tbe 
trestle  Itself  being  the  northerly  approach  to 
a  bridge  across  Mary's  river,  which  flows 
through  the  southerly  portion  of  Corvallls. 
The  fill  ran  practically  parallel  to  the  trestle, 
and  approached  the  northerly  end  of  the 
bridge  proper,  and  was  designed,  when  com- 
pleted, to  tnUe  the  place  of  the  trestle.  Its 
distance  from  the  trestle  is  not  stated,  al- 
though it  appears  from  the  testimony  that  it 
was  some  50  feet  from  that  part  of  tbe  trestle 
where  the  accident  occurred,  and  it  appears 
that  the  fill  and  tbe  trestle  converge  at  tbe 
northerly  end  of  the  bridge,  and  that  the  fill, 
in  addition  to  being  more  permanent  in  its 
character,  obviated  a  curve  which  existed  on 
the  trestle  near  tbe  north  end  of  the  bridge 
proper.  The  plaintiff  was  a  common  laborer 
on  the  section,  a  farmer  by  vocation,  and  bad 
only  the  knowledge  of  railroads  that  farmers 
usually  possess.  He  resided  in  Corvallls,  and 
had  been  employed  upon  the  road  engaged  In 
ballasting  and  such  work  about  five  months 
previous  to  the  accident.  He  had  never  work- 
ed upon  the  trestle  or  walked  over  It  before 
the  accident,  but  was  employed  for  tbe  most 
part  further  south,  and  as  far  sometimes  as 
12  miles,  from  Corvallls.  He,  with  some  oth- 
er employes,  was  taken  to  his  work  upon  a 
hand  car  of  the  company.  The  car  was  new 
and  in  good  condition.  He  testifies  that  he 
never  observed  the  condition  of  the  trestle, 
and  knew  nothing  of  any  defects  in  it.  The 
evidence  indicates  that  the  trestle  was  In  even 
a  worse  condition  that  that  mentioned  in 
plaintiff's  complaint.  This  description  of  it 
Is  given  by  a  witness  for  plaintiff : 

"The  rails  were  crooked ;  the  ties  were  not 
spaced;  there  were  places  all  the  way  from,  oh, 
six  to  eight  inrheg  up  to  two  feet  wide  where  the 
ties  were  on  the  track  and  were  not  spiked  down 
good;  the  spikes  about  half  drove;  the  rails 
were  very  kinky,  low  joint  and  centers." 

The  defendant's  superintendent  of  construc- 
tion testified  in  regard  to  the  condition  of 
the  trestle  as  follows : 

"What  condition  were  the  ties  of  the  trestle 
in?  A.  The  ties  were  split  by  being  skewed 
around,  the  action  of  loads  going  over  the  trestle, 
and  they  were  further  split  by  making  an  en- 
deavor to  spike  them  to  the  stringers  to  hold 
them  in  proper  place.  Q.  What  were  these  con- 
ditions on  the  surface;  were  they  to  be  seen?  A. 
They  were.  Q.  What,  if  anything,  was  there  to 
prevent  a  man  who  was  traveling  over  the 
trestle,  on  a  hand  car,  or  any  other  vehicle,  or 
any  other  kind  of  a  car,  from  observing  tiiese 
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conditions  of  the  trestle?  A.  A  man  could  read- 
ily see  by  a  casual  examination  the  condition  of 
the  deck  of  the  trestle.  Q.  How  were  the  rails? 
A.  The  rails  were  old  and  surface-bent,  and 
some  ball-worn.  Q.  What  was  there  to  prevent 
an  ordinary  person  from  secinr;  those  things? 
A.  Nothing.  Q.  Yon  said  a  moment  ago  a  per- 
son could  observe  the  condition  by  a  casual  ex- 
amination; what  did  you  mean  by  that?  Do 
you  mean  by  going  there  for  the  purpose  of  ex- 
amining it?  A.  I  mean  it  was  not  necessary 
to  examine  the  trestle  with  a  microscope  to  see 
it  was  not  in  proper  condition.  Q,  What -would 
you  say  about  its  being  so  obvious  that  any 
person  goinj;  over  it  would  see  it?  A.  It  could 
readily  be  Been  that  the  structure  was  not  in 
good  condition.  Q.  And  the  cracks  and  uneven- 
neas  in  the  ties,  could  any  person  who  looked 
fail  to  see  tliem?  A.  They  were  in  evidence. 
Q.  The  condition  of  the  rails,  could  anybody 
who  looked  fail  to  see  that?    A.  He  could  not" 

The  witnesses  for  plaintiff  and  defendant 
vied  with  each  other  In  detailing  the  disrep- 
utable and  dilapidated  condition  of  the  tres- 
tle; the  plaintiff  en'deavorlng  to  show  the 
gross  negligence  of  the  defendant  in  sending 
the  plaintiff  to  his  work  over  such  a  ruinous 
structure,  and  the  defendant  seeking  to  dem- 
onstrate that  its  unsafe  condition  was  so  oh- 
Tlons  that  plaintiff  must  have  observed  It 
and  assumed  the  risk  of  going  to  his  place  of 
labor  by  that  route.  There  can  be  no  ques- 
tion but  that  the  trestle  was  unsafe,  and  that 
those  in  charge  of  the  work  there  knew  that 
fact  and  postponed  repairs  until  the  comple- 
tion of  the  fill  should  'dispense  with  the  neces- 
sity of  making  them.  The  defendant's  fore- 
man testified  that  in  going  over  it  for  the 
first  time  on  the  train  the  ties  rattled  so  that 
he  could  hear  them  above  the  noise  of  the 
train,  so  that  the  unsafe  condition  of  the 
structure  and  knowledge  of  this  fact  by  the 
defendant's  agents  on  the  ground  must  be 
taken  as  established. 

[1]  Did  the  plaintiff  assume  the  risk  likely 
to  result  from  the  conditions  shown  by  going 
to  and  from  his  work  across  the  trestle?  If  a 
section  laborer  engaged  In  work  upon  a  road 
which  Is  to  be  repaired  assumes  the  risks 
Incident  to  traveling  In  a  car  across  the  tres- 
tles which  carries  him  to  his  place  of  employ- 
ment, then  plaintiff  assumed  the  risk  Incident 
to  crossing  the  trestle.  Reduced  to  Its  lowest 
terms,  defendant's  proposition  amounts  to 
this:  The  road  from  Corvallls  to  Monroe 
was  out  of  repair  and  unsafe.  This  whole 
18  miles  constituted  a  "place."  Plaintiff, 
who  was  working  several  miles  from  the 
trestle,  was  engaged  In  making  this  danger- 
ous "place,"  1.  e.,  the  whole  road,  safe,  and 
therefore  assumed  all  the  risks  Incident  to 
the  work  of  restoring  any  part  of  this  stretch 
of  road  to  Its  normal  condition  of  safety. 
This  argument  proceeds  upon  the  faulty  as- 
sumption that  the  whole  road,  or  any  con- 
siderable part  of  It,  was  In  an  unsafe  condi- 
tion. The  evidence  merely  Indicates  that  it 
was  somewhat  out  of  repair,  and  not  up  to 
the  standard  of  the  great  transcontinental 
system  of  which  It  was  to  be  a  feeder,  but 
beyond  this  there  Is  ho  substantial  evidence 


that  Its  general  condition  rendered  it  nnsafs 
for  travel.  Passenger,  freight,  and  gravel 
trains  went  over  it  every  day,  and  no  acci- 
dents or  even  delays  are  mentioned  in  the 
evidence.  That  other  sections  of  the  road 
other  than  the  trestle  may  have  been  In  an 
unsafe  condition  is  true,  but  that  there  wast 
any  risk  Involved  In  the  particular  work  in 
which  plaintiff  was  engaged,  which  consisted 
of  tamping  the  ties  and  raising  portions  of 
the  track,  or  that  it  was  In  Itself  dangerous 
work,  is  not  shown.  He  was  not  working 
upon  the  trestle,  and  was  nbt  a  bridgebuilder, 
or  mechanic,  and,  so  far  as  being  exposed  to 
any  danger  by  reason  of  his  employment, 
there  is  no  evidence  that  there  were  any 
risks  attending  it,  either  obvious  or  latent.  It 
we  except  his  being  carried  over  a  defective 
and  unsafe  structure  of  whose  dangers  he  was 
Ignorant  to  and  from  a  place  where  he  could 
work  In  absolute  safety.  The  whole  doctrine 
of  assumption  of  risk  under  circumstances  of 
making  a  dangerous  place  safe  is  summed  up 
by  latmttas  follows: 

"The  principle  has  already  been  stated  (section 
924,  ante),  that  a  master's  obligations  to  serv- 
ants engaged  in  doing  work  of  which  the  essen- 
tial puriKise  is  to  bring  the  material  substances 
which  will  compose  the  plant  into  a  conditioB 
in  which  they  will  be  suitable  for  use  as  instru- 
mentalities of  a  going  concern  are  less  onerous 
than  the  obligations  which  he  owes  to  the  serv- 
ants wliu  deal  with  those  instrumentalities  when 
the  business  is  in  operation.  When  viewed  from 
our  present  standpoint,  facts  of  the  kind  involv- 
ed in  the  cases  in  which  this  principle  is  regard- 
ed as  furnishing  a  protection  to  the  master  are 
usually  such  as  to  bring  tbem  within  the  scope 
of  the  defense  now  under  discussion.  The  posi- 
tion taken  is  that,  although  the  servants  be- 
longing to  the  former  of  the  classes  above  speci- 
fied are  sometimes  exposed  to  certain  risks  which 
are  different  in  character  from,  as  well  as  great- 
er in  degree  than,  those  encountered  by  the  oth- 
er class  of  servants,  there  is  no  logical  gronnd 
upon  which  it  can  be  asserted  that  these  risks, 
if  they  are,  as  a  matter  of  fact,  ordinarily  and 
naturally  incidents  of  the  work  to  be  done,  are 
not  impliedly  assumed  like  other  kinds  of  risks 
which  answer  that  description.  The  necessary 
qualifications  of  this  principle  are  indicated  by 
the  decisions  that  it  can  only  be  invoked  against 
servants  who  are  actually  connected  with  the 
work  of  construction;  that  those  servants  are 
entitled  to  expect  a  degree  of  care  and  skill  equal 
to  that  ordinarily  exercised  in  railway  constmc- 
tion;  and  that  the  defense  of  an  assumption 
of  ordinary  risks  is  not  a  bar  to  the  action, 
where  such  servants  are  injured  by  a  defect  in 
a  portion  of  the  road  which  is  already  in  opera- 
tion. *  •  *  A  principle  analogous  to  that 
which  is  stated  in  the  i>re<Kding  section  is  that  a 
servant  who  engages  in  the  work  of  bringing 
back  to  a  safe  condition  any  part  of  the  plant 
which  has  become  abnormally  dangerous  assumes 
all  the  risks  which  are  obviously  incident  to  the 
work  thus  undertaken.  As  regards  such  a  serv-  - 
ant,  those  risks  are  ordinary,  even  though  their 
existence  may,  as  regards  servants  whose  duties 
involve  merely  the  use  of  the  instrumentality  in 
question,  imply  culpability  on  the  master's  part. 
In  other  words,  a  servant  put  to  work  to  repair 
a  defective  appliance  cannot  be  heard  to  com- 
plain of  its  being  defective,  'inasmuch  as  that 
very  thing  is  the  cause  of  his  being  there,  and 
he  undertook  to  set  it  right,  being  paid  for  the 
risk  he  ran,  and  voluntarily  incurring  it.'  The 
rule  which  casts  upon  the  master  a  liability  for 
failing  to  provide  reasonably  safe  instrumental- 
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Mps  for  the  nse  of  bis  aervants  is  deemed  to  be 
suspended  under  aucb  circumstances."  3  La- 
batfs  M.  &  S.  (2d  Ed.)  H  1175, 1176. 

The  research  of  learned  counael  for  de- 
fendant has  brought  to  our  attention  many 
cases  supporting  the  proposition  that  where 
a  Borvant  Is  engaged  to  make  a  dangerous 
place  safe,  he  assumes  all  the  risks  necessa- 
rily inddent  to  his  employment,  but  none  of 
them  go  to  the  extent  claimed  for  defendant 
in  the  case  at  bar.  Carlson  t.  Oregon  Short 
Line,  etc,  Ballway,  21  Or.  450,  28  Pac.  4»7, 
dted  by  defendant,  arose  under  an  entirely 
different  state  of  facts.  Heavy  rains  had 
occurred  along  the  road,  which  occasioned 
floods  and  landslides  for  a  considerable  dis- 
tance on  that  line  and  rendered  the  track 
dangerous  for  travel.  The  plaintiffs  intes- 
tate had  been  sei)t  out  with  others  to  repair 
and  make  safe  the  dangerous  portions,  and 
a  bridge  within  the  dangerous  area  gave 
way,  whereby  the  laborer  was  MUed.  The 
pleadings  are  not  stated  In  the  opinion,  bat 
by  reference  to  the  case  of  Knahtla  v.  O.  S. 
L.  R.  Co.,  21  Or.  136,  27  Pac.  91,  which  arose 
out  of  the  same  acddent  and  was  tried  by  the 
same  attorneys,  it  Is  probable  that  the  neg- 
ligence charged  was  the  same  as  In  that 
action,  which  is  as  follows: 

"Defendant  negligently  and  (iarelessly  permit- 
ted it  [bridge]  to  become  and  remain  out  of  re- 
pair and  in  an  unsafe  condition,  and  negligently 
and  careless^  failed  to  keep  a  proper  watch  and 
oversight  over  the  same,  and  negligently  and 
.carelessly  failed  and  omitted  to  ascertain  the 
'condition  of  tlie  same,  and  to  report  it  to  the 
oSicers  in  charge  of  the  train  upon  which  plain- 
tiff was  being  carried." 

Mr.  Justlc  Bean  in  his  opinion  says: 

"^The  court  instructed  the  jury  that  it  is  a 
personal  duty  the  master  owes  the  servant  to 
provide  a  reasonably  safe  place  for  him  to  work, 
and  to  use  due  and  reasonable  diligence  to  make 
aiiid  keep  its  roadbed  and  bridges  safe  for  the 
carriage  of  persons  over  the  same,  and  tliia  duty 
cannot  be  delegated  to  an  employ^  so  as  to  re- 
lieve it  from  liability.  And,  if  the  master  under- 
take to  carry  the  servant  over  its  railroad  from 
one  place  to  another  for  the  performance  of  the 
duties  of  such  servant,  it  is  the  duty  of  the 
master  to  furnish  a  reasonably  safe  roadbed  up- 
on which  to  carry  the  servant  to  his  work;  and 
for  any  neglect  of  this  duty,  the  master  is  liable 
to  an  injured  servant.  As  an  abstract  proposi- 
tion of  law,  this  rule  is  probably  correct,  and  in 
a  proper  case  would  be  nnobjectionable.  Ander- 
son V.  Bennett,  16  Or.  515,  19  Pac.  765,  8  Am. 
St.  Rep.  311 :  MiUer  v.  S.  P.  Co..  20  Or.  285, 
26  Pac.  70.  But  it  can  have  no  application  to 
the  facts  of  this  case.  Here,  the  road  of  de- 
fendant was  known  to  the  deceased  to  be  but  of 
repair  and  in  a  dilapidated  condition,  so  much 
so  that  the  traffic  thereon  was  entirely  suspend- 
ed, and  the  deceased  was  employed  to  assist  in 
pntting  it  in  a  reasonably  safe  condition  for 
tite  passage  of  trains.  In  accepting  such  em- 
ployment, and  undertaking  to  perform  the  serv- 
ices required  of  him,  he  voluntarily  and  neces- 
sarily assumed,  as  part  of  his  contract  of  em- 
ployment, the  risks  incident  thereto,  among 
which  was  the  dilapidated  condition  of  the  track. 
•  *  •  By  the  instruction,  as  given  in  this 
case,  the  jury  was  told,  in  effect,  that  although 
the  deceased  knew  that  the  track  of  defendant 
was  obstructed  by  slides  and  damaged  by  storms, 
and  was  not  in  a  safe  and  proper  condition  for 
use,  and  with  knowledge  of  that  fact  went  out 


upon  a  train,  with  the  express  purpose  of  repair- 
ing such  damages  and  removing  the  slides,  or  as- 
sisting others  to  do  so,  yet,  nevertheless,  the 
defendant  was  bound  to  furnish  him  exactly  the  - 
same  reasonably  safe  track  and  roadbed  which 
the  law  would  have  required  it  to  furnish  had  he 
been  engaged  in  the  operation  of  a  train  thereon 
in  the  ordmary  course  of  business,  or  had  he,  in 
the  course  of  his  work,  been  riding  over  a  road 
presumedly  in  good  condition.  This  was  not  the 
correct  measure  of  the  defendant's  duty  toward 
the  deceased  under  the  facts  of  this  case." 

He  further  observes: 

"The  train  upon  which  he  was  riding  was, 
with  the  workmen  aboard,  patrolling  the  road, 
under  the  direction  of  the  roadmaster,  for  the 
purpose -of  opening  and  repairing  the  same,  and 
was  the  means  of  transportation  from  one  place 
to  another,  as  the  nec^rities  of  the  work  might 
require.  He,  therefore,  took  upon  himself  the 
risks  necessarily  incident  to  the  employment 
from  the  damaged  condition  of  the  track,  unless, 
perhaps,  they  were  latent  and  known  to  the  mas- 
ter, but  not  known  to  nor  by  the  use  of  proper 
diligence  discoverable  by  him;  but  he  did  not 
take  on  himself  risks,  if  any,  which  arose  by 
reason  of  the  negligence  of  the  master,  unless 
they  were  known  to  him,  or  by  the  use  of  proper 
diligence  were  discoverable  by  him.  So  far  as  the 
danger  of  making  the  repairs  was  increased  by 
the  damaged  condition  of  the  track,  from  natural 
causes,  he  assumed  the  risks  of  such  enhanced 
danger;  but  if  it  were  increased  by  the  neglect 
of  the  master  to  use  proper  care,  before  the 
storm,  to  keep  the  bridge  in  repair,  or  to  ascer- 
tain the  condition  of  the  track  or  bridge  after 
the  storm,  or  to  take  such  due  and  proper  pre- 
cautionary measures  to  prevent  accidents  to  its 
employes,  as  the  exigencies  of  the  situation 
might  reqnire,  he  did  not  assume  such  risks." 

In  the  case  cited  the  lower  court  in  its 
charge  made  no  distinction  between  an  em- 
ploy£  who,  upon  the  theory  of  the  defendant, 
was  engaged  In  making  the  place  Where  he 
was  Injured  safe  and  one  who  was  being  car- 
ried to  a  safe  place  to  pursue  a  safe  occu- 
pation and  failed  to  take  Into  consideration 
exigencies  which  might  prevent  the  master 
from  discovering  dangers  and  gniai^os 
against  them — exigencies  which  were  as  well 
within  the  cognizance  of  the  employs  as  the 
employeit  Here  there  was  no  such  exi- 
gency. The  employer  knew  the  condition  of 
the  trestle.  The  plaintiff  did  not  know  It, 
and  was  not  required  to  examine  the  trestles 
and  bridges  over  which  he  passed  to  ascer- 
tain their  condition.  He  had  a  right  to 
assume  that  his  employer  would  not  send 
him  to  his  place  of  labor  across  a  dangerotw 
trestle,  and  to  act  upon  that  assumption. 

[2]  It  is  contended  that  the  condition  was 
so  open  and  obvious  that  plaintiff  must  have 
observed  it,  but  this  was  a  question  of  fact 
for  the  jury.  He  observed  passenger  and 
freight  trains  pass  over  It  every  day,  and, 
seeing  this,  might.  In  Itself,  serve  to  reas- 
sure him,  when  we  take  Into  consideration 
the  fact  that  he  was  a  farmer  and  not  a 
railroad  man.  In  view  of  the  testimony  as 
to  the  condition  of  the  trestle  It  seems  as- 
tounding that  those  In  charge  of  the  road 
permitted  freight  and  passenger  trains  to 
cross  It,  and  the  defendant  Is  fortunate  that 
It  was  this  hand  car  that  was  derailed  In- 
stead of  a  heavier  car  loaded  with  paaaaor 
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gaa.  The  authorities  cited  all  relate,  in 
substance,  to  cases  where  the  Injvired  person 
was  engaged  In  repairing  or  reconstructing 
the  particular  dangerous  thing  or  improTing 
the  specific  dangerous  place  where  the  injury 
occurred,  or  by  which  it  was  occasioned,  and 
all  proceed  upon  the  theory  that  if  a  man 
contracts  to  perform  a  dangerous  work,  he 
assumes  the  risk  of  such  known  and  neces- 
sary danger  and  bargains  for  compensation 
accordingly. 

[3]  The  next  matter  discussed  is  the  charge 
of  the  court  in  relation  to  furnishing  the 
platntlff  a  safe  place  to  work.  So  far  as  it 
goes  and  as  applied  to  the  facts  of  this  case 
the  instruction  is  good  law.  It  is  the  duty 
of  the  master  to  furnish  the  employ^  a  rea- 
sonably safe  place  to  work.  That  duty  is 
performed  when  he  has  exercised  reasonable 
diligence  to  secure  that  end.  The  rule  is 
stated  by  different  courts  In  different  lan- 
guage, some  using  the  expression  found  In 
Rush  V.  Oregon  Power  Ck).,  51  Or.  619,  95 
Pac.  103,  where  it  is  said: 

"It  was  incumbent  upon  the  defendant  to  ex- 
ercise diligenre  to  furnish  to  its  servants  reason- 
ably safe  appliances,  and,  in  the  absence  of  any 
notice  thereof,  the  plaintiff  bad  the  right  to  as- 
same  that  this  duty  had  been  fully  discharged  by 
the  master." 

See,  also.  Milieu  v.  Pacific  Bridge  Co.,  61 
Or.  638,  95  Pac.  196 ;  Allen  v.  Standard  Box 
Co.,  63  Or.  10,  96  Pac.  1109,  97  Pac.  555, 
98  Pac.  609;  Galvln  v.  Brown  &  MeCabe, 
53  Or.  598,  101  Paa  671;  Moulton  y.  St 
Johns  Lbr.  Co.,  61  Or.  62,  120  Pac.  1057. 
Other  cases  in  this  state  approve  substantial- 
ly the  language  used  by  the  court  in  the  in- 
struction given  in  the  instant  case.  Thus  in 
Kovachofl  V.  St.  Johna  Lbr.  Co.,  61  Or.  174, 
121  Pac.  801,  this  language  is  employed: 

"Independent  of  any  statute,  the  master  is 
bound  to  furnish  for  his  employes  a  reasonably 
safe  place  in  which  to  work,  and  reasonably  safe 
tools  and  appliances  with  which  to  operate." 

And  in  Field  v.  Northwest  Steel  Co.,  67 
Or.  126,  135  Pac.  320,  it  is  said: 

"Bearini;  in  mind,  also,  that  by  a  thoroughly 
established  rule  it  is  the  nondelegable  duty  of 
the  master  to  furnish  the  employe  with  rea- 
sonably safe  tools  with  which  to  work,  we  ob- 
serve that  at  the  time  the  accident  happened, 
the  foreman  was  engaged  in  preparing  a  tool  for 
the  use  of  the  plaintiff." 

See,  also,  Morandas  v.  L.  E.  Wattls  Co., 
71  Or.  367,  142  Pac.  537. 

[4,5]  The  term  "reasonably  safe"  implies 
such  measure  of  safety  as  accords  with  com- 
mon usage  and  practice  in  matters  of  a  par- 
ticular character.  "Reasonable  safety"  im- 
plies such  a  condition  as  ordinary  care  and 
diligence  will  secure.  There  is  a  slight  tech- 
nical distinction  betwen  using  ordinary  care 
and  diligence  to  make  a  structure  reason- 
ably safe  and  actually  making  it  so,  but  it 


is  one  that  would  not  appeal  to  the  average 
Juror.  In  the  case  at  bar  it  is  so  evident 
from  the  testimony  of  defendant's  own  wit- 
nesses that  no  diligence  whatever  was  used 
to  make  the  trestle  reasonably  safe  ttiat  an 
Instruction  to  the  ^ect  that  defendant 
should  hare  exercised  reasonable  diligence 
to  make  It  so  would  have  been  useless.  The 
instruction  which  we  criticized  in  Olsen  v. 
Sllverton  Lbr.  Co.,  67  Or.  167,  135  Pac.  752, 
was  as  follows: 

"The  defendant  must  also  provide  safe  and 
suitable  appliances,"  etc. 

Tills  instruction  left  out  the  words  "rea- 
sonably safe,"  used  in  the  instruction  here, 
aud  made  the  employer  an  absolute  insurer, 
not  only  of  the  safety  of  its  appliances,  but 
of  the  skill  and  competency  of  plaintiff's 
fellow  servants.  As  we  before  remarked, 
the  instruction  given  in  this  case  was  good 
so  far  as  it  went.  If  defendant  bad  asked 
for  an  instruction  couched  in  the  language 
employed  in  Mlllen  v.  Pacific  Bridge  Co., 
supra,  it  would  have  t>een  proper  to  have  giv- 
en it,  although  in  view  of  the  utter  lack  of 
diligence  of  defendant's  servants  in  respect 
to  taking  precautions  for  the  safety  of  per- 
sona passing  over  its  road,  such  an  instruc- 
tion could  not  possibly  have  changed  the  re- 
sult There  was  no  such  request  and  we 
are  satisfied  that  the  defendant  was  not  in- 
jured by  the  omission. 

[6]  Exception  is  taken  to  refusal  of  the 
court  to  ^ve  certain  instructions  asked  by 
defendant  In  some  respects  these  were  in- 
applicable,'  and  so  'far  as  applicable  they 
were  sufficiently  oovered  by  the  general 
charge. 

Exception  was  also  taken  to  certain  re- 
marks of  counsel  for  plaintiff  wherein  be 
denounced  the  defendant  in  very  strong  terms 
for  its  negligence.  There  was  some  ground 
for  the  censure  passed  by  counsel,  and  it  did 
not  go  beyond  wliat  counsel  very  frequent- 
ly indulge  in  when  wrought  up  by  the  excite- 
ment of  the  trial  or  when  demonstrating  to 
a  client  that  they  are  earning  their  fee. 
We  cannot  say  that  it  was  so  intemperate  as 
to  justify  a  reversal  of  the  case,  although 
such,  appeals  are  in  bad  taste,  and  usually 
ineffective  for  good  or  barm.  Other  alleged 
misconduct  of  counsel  is  discussed  in  the 
brief,  but  is  not  assigned  in  the  abstract,  and 
will  not  be  considered. 

Upon  the  whole  case  we  are  of  the  opinion 
that  the  record  Is  free  from  prejudicial  er- 
ror, that  the  defendant  had  the  advantage  of 
a  fair  and  Impartial  trial  and  that  the  judg- 
ment should  be  affirmed. 

MOORE,  BEAN,  and  McOAMANT,  JJ, 
concur. 
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(85  Or.  444) 

STENNICK  ▼.  J.  K.  LUMBER  CO.  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1917.) 

Appeal  and  Error  «=3l040(ll)  —  Harmless 

ERROB— RCLIMO   ON   DeMURBEB. 

EiTor  in  overruling  a  demurrer  for  mis- 
joinder of  causes  was  harmless;  the  case  liavinf 
proceeded  aa  a  suit  on  one  of  uem  only. 

In  Banc.    Appeal  from  Circuit  Court,  Mult- 
nomah County ;   J.  P.  Kavanaugh,  Judge. 
On  relieurlng.    Modified  and  affirmed. 
For  former  opinlcm,  see  161  Pac.  97. 

Thomas  Maunlz  and  E.  E.  Coovert,  both 
of  Portland,  for  appellant.  Clartt,  Skulason 
&  Clark,  Guy  C.  H.  Corliss,  and  W.  S.  Nash, 
all  of  Portland,  for  respondents. 

PER  CURIAM.  The  questions  raised  upon 
the  hearing  have  necessitated  a  review  and 
checking  up  of  all  the  points  touched  npon  in 
the  original  opinion.  Relating  to  the  first 
cause  of  suit,  we  are  in  entire  accord  with 
the  original  opinion  and  with  the  opinion 
and  decree  of  the  court  below.  In  relation 
to  the  second  cause  of  suit  it  was  erroneously 
assumed  that  the  objection  that  there  was 
a  misjoinder  of  causes  of  suit  was  not  well 
taken  because  there  had  been  no  demurrer 
Interposed  on  that  ground;  Mr.  Justice  Mc- 
Bride  who  wrote  the  opinion  saying: 

"It  was  claimed  by  the  defendants  upon  the 
argument  that  a  cause  of  suit  to  rescind  a  con- 
tract npon  the  ground  of  fraud  rendering  it 
Toid  could  not  be  joined  with  a  cause  of  suit  to 
set  aside  a  forfeiture  prescribed  in  the  same  con- 
tract by  reason  of  a  breach  in  its  provisions,  the 
first  being,  in  eftect,  a  denial  of  the  existence  of 
a  valid  contract,  and  the  second  an  affirmation 
of  its  existence;  and  this  seems  to  be  the  gen- 
eral rule.  However,  In  the  case  at  bar  no  de- 
murrer for  misjoinder  was  interposed;  the  only 
demurrer  filed  being  general  as  to  each  canse  of 
suit.  Later  a  motion  to  compel  the  plaintiff  to 
elect  was  withdrawn  or  overruled  by  consent. 
In  this  state  of  the  case  we  will  consider  the 
second  cause  of  suit  upon  its  merits  as  dis- 
closed by  the  testimony."  Stennick  v.  J.  K. 
Lbr.  Co.  et  al.,  161  Pac.  97. 

Upon  a  re-ezaminatlon  of  the  yolumlnoas 
transcript  we  discover  that  a  demurrer  for 
misjoinder  was  filed  and  overruled  on  March 
9,  1915.  We  are  of  the  opinion  that  the  ob- 
jection was  well  taken,  and  that  the  bill 
was  clearly  multifarious.  While  tbe  court 
below  overruled  the  demurrer,  the  opinion 
rendered,  as  well  as  the  final  decree,  make  It 
evident  that  it  proceeded  upon  the  theory 
that  this  was  a  suit  for  a  rescission  of  tbe 
contract  upon  the  ground  of  fraud,  and  not 
otherwise.  In  addition  to  the  learned  opin- 
ion of  the  court  below  given  upon  the  princi- 
pal case,  which  only  the  lack  of  space  pre- 
vents ns  from  incorporating  here,  the  cir- 
cuit court,  upon  a  motion  for  re-examination 
of  the  case,  rendered  the  following  additional 
opinion,  wliich  we  give  in  full: 

"Since  the  decision  was  rendered  the  plaintiff 
has  presented  a  motion  for  a  decision  that  will 
fully  determine  and  adjust  the  equities  in  this 
snif.    The  motion  and  argument  were  addressed 


mainly  to  the  forfeiture  which   was  declared 

under  the  provisions  of  the  contract  I  conclud- 
ed early  in  this  litigation  that  this  was  not  a 
suit  to  be  relieved  from  a  forfeiture,  but  thatit 
was  a  suit  to  rescind  the  contract  for  fraud  in- 
ducing its  execution.  In  that  view  I  could  only 
consider  those  negotiations  which  were  had  be- 
fore, or  at  the  time  of  execution,  since  proceed- 
ings taken  after  execution  could  not  have  induc- 
ed the  contract.  It  appeared  plain  that  a  suit 
to  rescind  and  a  suit  to  be  relieved  from  a  for- 
feiture could  not  be  maintaiued  together,  because 
they  are  inconsistent  remedies;  one  in  repudia- 
tion and  the  other  in  affirmance  of  the  contract; 
that  if  both  remedies  were  pursued  together  the 
bill  would  be  multifarious  and  vulnerable  to 
the  demurrer.  So  this  demurrer  was  overruled 
upon  the  assumption  that  one  cause  of  suit  was 
stated,  and  that  a  suit  to  rescind.  These  reme- 
dies being  inconsistent,  the  adoption  of  the  one 
was  the  exclusion  of  the  other.  The  entire  the- 
ory of  the  case  as  indicated  by  the  pleadings, 
the  evidence,  and  the  arguments  was  the  rescis- 
sion of  the  contract  for  fnlse  representations  of 
the  quantity  of  timber.  Fraud  was  the  control- 
ling issue,  and  the  disposition  of  that  issue  was 
decisive  of  the  case.  I  did  not  regard  the  aver- 
ments relating  to  the  forfeiture  as  raising  a  dis- 
tinct or  vital  issue,  nor  one  having  a  direct 
bearing  upon  the  issue  of  fraud,  but  merely  as 
disclosing  tbe  later  contractual  relations  of  the 
parties,  and  important  only  to  advise  the  court 
of  the  existing  situation  in  case  a  rescission  was 
decreed.  But,  aside  from  the  question  of  con- 
sistency, I  could  not  relieve  against  the  for- 
feiture, because  the  conditions  do  not  exist  upon 
which  that  relief  could  be  granted.  There  is 
neither  a  disposition  nor  apparent  ability  to  per- 
form the  obligations  of  the  contract  if  the  for- 
feitnre  were  removed.  This  remedy  presupposes 
an  intention  and  ability  to  perform,  and  is  usu 
ally  provided  by  an  interlocutory  decree,  extend- 
ing the  time  of  performance  and  suspending  the 
forfeiture  during  that  period.  I  take  it  to  be 
elementary  that  such  relief  cannot  be  granted  at 
the  suit  of  a  party  who  declines  to  perform  his 
part  of  the  contract,  and  whc  disclaims  in  ad- 
vance any  intention  to  comply  with  its  provi- 
sions. I  am  unable  to  follow  connsel  for  plain- 
tiff in  his  contention  that  the  foriciture  should 
l>e  removed,  and  tbe  status  quo  restored,  or  its 
equivalent  attained  by  a  decree  for  money. 
This  would  involve,  not  only  relief  against  the 
forfeiture,  but  also  a  rescission  of  the  contract 
on  account  of  the  forfeiture.  I  have  given  this 
cause  diligent  and  conscientious  service.  Even 
contention  of  the  plaintiff  has  been  considered, 
and  in  this  I  have  never  been  unmindful  of  the 
unfortunate  situation  in  which  the  bankrupt* 
have  been  placed.  But  I  must  decide  this  suH 
upon  the  law  and  the  evidence.  I  am  firmly 
convinced  that  fraud  was  not  established,  and, 
this  failing,  tbe  present  suit  must  fail.  Any 
other  available  remedy  the  plaintiff  may  hav« 
will  not  be  prejudiced  by  the  decree.  For  tbe 
rest,  the  appellate  court  will  correct  any  un- 
cons<;ious  errors  that  I  have  made." 

There  was  a  practical  election  on  the  part 
of  counsel  to  try  the  case  as  one  for  the  re- 
scission of  a  contract  upon  the  ground  of 
fraud.  At  the  beginning  of  the  trial  In 
answer  to  a  remark  of  the  court  counsel 
for  defendants  replied: 

"Certainly  we  are  not  proceeding  on  any  the- 
ory of  affirming  this  contract;  we  are  proceed- 
ing upon  tbe  theory  of  disaffirming  it,  and  we 
claim  the  right  to  introduce  evidence — 

"The  Court:  The  inquiry  you  desire  to  make 
in  the  question  of  warranty  is  in  so  far  as  that 
constitutes  misrepresentation?  Counsel  for  de- 
fendants:  Absolutely." 
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So  It  appears  that  the  whole  case  was 
tried  out  tip<m  the  theory  that  If  there  were 
no  fraudulent  misrepresentation  and  no 
breach  of  the  contract  by  the  defendants, 
there  was  no  right  to  recover  in  this  suit. 
The  subsidiary  questions  raised  In  plain- 
tiffs alleged  second  cause  of  suit,  and  again 
urged  here,  were  properly  considered  as  not 
involved  in  that  Issue,  as  they  were  plead- 
ed, and  could  only  be  pleaded,  upon  the 
theory  that  there  was  a  valid  and  subsisting 
contract,  whereas  the  suit  for  rescission  was 
In  dlsafiirmance  of  the  original  agreement 
upon  the  theory  that  it  was  invalid.  What 
is  said,  therefore,  in  the  original  opinion 
upon  those  matters  relating  peculiarly  to  the 
alleged  second  cause  of  suit  may  be  regarded 
as  dictum. 

Jt  Is  urged  that  certain  property  taken 
possession  of  by  the  defendants  upon  the 
forfeiture  is  shown  by  the  evidence  to  be- 
long to  the  Tule  Logging  Company,  and  not 
to  the  Dodge  Interests;  but  for  the  reason 
alwve  stated,  as  well  as  for  the  additional 
reason  that  that  company  is  not  a  party  to 
this  suit  and  has  been  and  is  yet  at  liberty 
to  litigate  Its  own  property  rights  with  de- 
fendants, we  are  not  authorized  to  consider 
that  phase  of  the  case. 

As  explained  and  modified  herein,  we  ad- 
here to  our  original  opinion,  and  the  decree 
of  the  circuit  court  is  afl^med  as  rendered. 


(86  Or.  293) 

RINER  V.  SOUTHWESTERN  SURETY 

INS.  CO. 
(Supreme  Court  of  Oregon.    July  31,  1917.) 

STIPTJLATIONS   ®=>14(12)— CONSTBUCnON. 

Where,  in  an  action  on  an  Indemnity  policy 
a  stipulation  is  filed  on  day  of  final  judgment, 
though  entered  into  prior  thereto,  but  subse- 
quent to  accrual  of  liability  of  defendant  to 
plaintiff,  that  certain  sum  in  which  plaintiff 
18  indebted  to  defendant,  with  interest  thereon, 
is  a  proper  legal  aet-off,  which  does  not  fix  date 
to  which  interest  is  to  be  calculated  and  leaves 
blank  space  for  insertion  of  amount,  where 
judgment  of  lower  court  allows  interest  to  date 
of  its  rendition  and  plaintiff  does  not  complain 
of  it  in  that  respect  until  after  rendition  of 
judgment  in  Supreme  Court,  it  must  l>e  infer- 
red from  language  of  stipulation,  surrounding 
circumstances,  and  actions  of  parties  that  they 
intended  interest  should  run  until  judgment 
entered  in  trial  court,  not  merely  till  liability 
of  defendant  to  plaintiff  accrued. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
n<»nah  County;  Henry  EL  McGinn,  Judge. 

Action  by  El  W.  Rlner  against  the  South- 
western Surety  Insurance  Company.  Plaln- 
tllTs  motion  to  recall  mandate  allowed. 

For  former  opinion,  see  165  Pac.  684. 

John  C.  Shllloclc,  of  Portland,  for  appel- 
lant. (Chester  A.  Sheppard,  of  Portland,  for 
respondent. 

HARRIS,  J.  The  original  opinion  con- 
cludes with  the  statement  that  plaintiff  "is 
awarded  a  judgment  for  $2,627.43,  less  the 


offset  mentioned  In  the  written  stipulation 
filed  by  the  parties."  Rlner  v.  Southwestern 
Surety  Ins.  CJo.,  165  Pac.  684,  687.  When  our 
mandate  issued  it  contained  a  direction  to  al- 
low Interest  on  the  offset  to  June  19,  1917, 
the  date  when  the  written  opinion  was  filed. 
The  plaintiff  asica  to  have  the  mandate  re- 
called, so  that  it  may  be  corrected  by  aUow- 
ing  interest  only  until  May  16,  1914. 

It  will  be  recalled  that  Marl^kane  obtained 
a  judgment  against  Rlner  &  Hall  for  $2,588.- 
06,  and  on  May  16,  1914,  Rlner  paid  the 
judgment  by  giving  his  note  for  $2,627.43. 
Rlner  was  Indebted  to  the  Southwestern 
Surety  (Company  In  the  sum  of  $1,423.85,  and 
for  that  reason  the  parties  stipulated,  in 
their  agreed  statement  of  facts,  thus: 

"It  is  further  agreed  that  if  the  plaintiff  is 
entitled  to  recover  in  this  action  that  said  sum 
of  $1,423.85,  together  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  Feb. 

18,  1914,  amounting  to  the  sum  of  $ ,  is 

a  proper  legal  offset  against  the  amount  due 
and  owing  to  the  plaintiff  herein." 

Although  dated  February  18, 1915,  the  stip- 
ulation was  not  filed  until  December  30, 1916. 
The  judgment  appealed  from  was  rendered 
on  December  30,  1916,  and  In  part  reads  as 
follows: 

"It  is  considered,  ordered,  and  adjadg«d  that 
plaintiff  take  nothing  from  this  action,  that 
plaintiff's  complaint  be  dismissed,  and  that 
defendant  recover  of  and  from  plaintiff  the 
sum  of  $1,423.85,  with  interest  thereon  from 
February  18,  1914." 

Rlner  now  for  the  first  time  contends  that 
interest  should  not  be  allowed  after  May  16, 
1914,  the  date  when  he  paid  the  Markkane 
judgment  It  will  be  observed  that  the  stip- 
ulation contains  a  blank  space  for  the  In- 
sertion of  the  Interest  when  calculated,  thus 
plainly  implying  that  the  parties  could  not 
then  calculate  the  Interest  because  they  did 
not  at  that' time  Itnow  when  some  event,  yet 
to  take  place  and  to  the  date  of  which  Inter- 
est would  be  figured,  would  occur.  Looking 
at  the  whole  paragraph.  It  Is  reasonably 
plain  that  the  event  yet  to  occur  was  the 
judgment  to  be  rendered  in  the  circuit  couri 
and  that  the  parties  intended  that  Interest 
should  be  allowed  up  until  such  time  as  a 
judgment  might  be  entered  In  the  circuit 
court  Furthermore,  If  we  again  look  at  the 
judgment  entered  in  the  circuit  court,  it  will 
be  seen  that  It  contemplates  that  interest  is 
to  be  calculated  to  the  date  of  the  judgment 
The  stipulation  was  both  signed  and  filed 
after  May  16, 1914,  and,  if  the  parties  had  in- 
tended liiat  'Interest  should  run  only  until 
May  16,  1914,  or  to  February  18,  1915,  it  is 
fair  to  assume  that  they  would  have  calcu- 
lated the  Interest  and  Inserted  the  amount, 
because  they  could  have  readily  done  so. 
While  It  is  true  that  Rlner  appealed  from 
the  whole  judgment,  it  is  also  true  that  it 
was  not  until  he  filed  this  motion  that  he 
asserted  that  interest  could  not  be  allowed 
after  May  16,  1914,  and,  by  falling  to  coui- 
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plain  aboDt  the  allowance  of  Interest  by  the 
drcolt  court,  he  has  himself  construed  the 
stipulation  to  mean  that  Interest  shall  be  al- 
lowed at  least  until  the  date  of  the  Judgment 
In  the  circuit  court  It  may  be  that  the  par- 
ties considered  that  if  Bluer  recovered  a 
Judgment  from  the  company,  the  Judgment 
would  include  interest  on  his  claim  from  May 
16, 1914,  the  date  when  he  paid  the  Markkane 
judgment,  and  that,  therefore,  whenever  Rln- 
er  obtained  his  Judgment  it  would  represent 
the  difference  betweeu  $2,627.42,  plus  Interest 
from  May  16,  1014,  and  $1,423.85,  plus  inter- 
est from  February  18, 1014.  Rlner,  however, 
was  not  entitled  to  Interest.  Sargent  v. 
American  Bank  &  Trust  Co.,  80  Or.  16,  42, 
164  Pac.  759, 156  Pac  431. 

The  language  of  the  stipulation,  the  sur- 
rounding circumstances,  and  the  construction 
which  Riner  has  himself  placed  upon  the 
stipulation  by  falling  sooner  to  object  to  the 
allowance  of  Interest,  all  lead  to  the  conclu- 
sion that  the  parties  to  the  stipulation  con- 
templated that  Interest  should  be  allowed 
until  some  date  subsequent  to  May  16,  1014. 
The  parties  undertook  to  contract  with  ref- 
erence to  the  payment  of  Interest,  and  their 
intent,  when  properly  ascertained,  wlU  con- 
troL  22-  Cyc.  1400.  We  are  of  the  opinion 
that  the  stipulation  contemplates  that  Inter- 
est Is  to  be  calculated  on  the  offset  for  the 
period  ending  December  30,  1016,  the  date 
when  the  Judgment  was  rendered  In  the 
circuit  court. 


(8S  Or.  287) 

LEKFEIjD  v.  LEEFISLD  et  aL 
(Supreme  Court  of  Oregon.    July. 31,  1917.) 

1.  Mabbiagb    iSi=>3   —    PiBsoNB   Who   Mat 

MARBY^ONSANQUINrrr. 

Marriage  between  first  coosins  consummated 
outside  the  state  of  residence  for  the  purpose 
of  evading  its  laws  will  not  bo  annulled  in  this 
state,  regardless  of  whether  it  was  unlawful  in 
state  where  consummated,  notwithstanding  Ia 
O.  Xj.  %  7017,  prohibiting  such  marriage,  section 
2008,  declaring  it  punishable  by  imprisonment 
or  fine^  and  section  502,  declaring  it  void  if 
solemnized  within  the  state,  since  latter  section 
ia  impliedly  to  the  effect  that,  if  a  marriage  be- 
tween prohibited  persons  is  solemnized  in  an- 
other state,  the  marriage  is  valid  in  this  state 
irrespective  of  whether  or  not  it  is  of  any 
binding  force  in  state  where  nuptial  is  cele- 
brated. 

2.  DivoBCE  <S=s>12— Gbounds— Statdtk. 

TMvorce  can  be  ernnted  only  for  reasons 
specified  in  L.  O.  L.  $  507. 

In  Banc:  Appeal  from  Orcnlt  Court, 
Josephine  County  ;  Frank  M.  Calkins,  Judge. 

Action  by  Otis  D.  Leefeld  against  Elisa- 
beth M.  Leefeld  and  the  State  of  Oregon. 
From  decree  dismissing  the  suit,  plaintiff 
appeals.    Affirmed. 

This  is  a  suit  by  Otis  D.  Leefeld  against 
Elizabeth  M.  Leefeld  to  have  a  marriage 
declared  void.  The  defendant,  though  per- 
sonally served  with  summons  and  a  certi- 
fied copy  of  the  complaint,  failed  to  demur. 


plead,  or  answer.  Whereupou  the  district 
attorney  of  the  proper  county  appeared  cm. 
behalf  of  the  state.  From  the  evidence  re- 
ceived at  the  trial  findings  of.  fact  were  made 
as  follows: 

"The  court  finds  that  the  plaintiff  and  defend- 
ant are  now  and  have  been  inhabitants  of  the 
state  of  Oregon  for  the  period  of  one  year  im- 
mediately preceding  the  commencement  of  this 
suit;  that  plaintiff  and  defendant  entered  into 
a  marriage  at  Vancouver,  Wash.,  on  or  about 
October  1,  1002;  tliat  no  children  have  been 
bom  the  issue  thereof;  that  plaintiff  and  de- 
fendant are  full  first  cousins;  that  at  the  time 
of  said  marria^  plaintiff  and  defendant  were 
citizens  and  residents  of  Oregon;  that  they  went 
from  Oregon  to  the  state  of  Washington  and 
contracted  said  marriage  in  said  last-named 
state  for  the  purpose  of  evading  the  laws  of 
Oregon;  and  that  they  each  believed  that  they 
had  thereby  contracted  a  valid  marriage,  and 
they  thereafter  returned  to  and  have  since  re- 
sided in  Oregon." 

As  a  conclusion  of  law  the  court  further 
found  "that  said  marriage  was  and  is  valid." 

A  decree  having  been  rendered  dismissing 
the  suit,  the  plaintiff  appeals. 

Oliver  S.  Brown,  of  Olendale,  for  appel- 
lant W.  T.  Miller,  Dlst  Atty.,  of  Grants 
Pass,  for  respondents. 

MOORE,  J.  (after,  stating  the  facts  as 
above).  No  testimony  given  at  the  trial  has 
been  sent  up,  and  hence  the  only  question  to 
be  considered  is  whether  the  findings  of 
fact  as  made  support  the  conclusion  of  law 
and  the  decree  based  thereon. 

[1]  Provisions  of  law  aK>llcabIe  to  the  case 
at  bar  are: 

"Marriage  is  a  dvU  contract"  Lu  O.  L.  i 
7016. 

"The    following    marriages    are    prohibited: 

*  •  ♦  (2)  When  the  parties  thereto  are  first 
cousins  or  any  nearer  of  kin  to  each  other, 
whether  of  the  whole  or  half  blood,  computing 
by  the  rules  of  the  civil  law."    Id.,  {  7017. 

"If  any  persons,  being_  within  the  degree  of 
consanguinity  within  wmch  marriages  are  pro- 
hibited by  law,  shall  intermarry  with  each  other, 

*  *  *  such  persons  or  either  of  them,  upon 
conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  penitentiary  *  •  •  or  •  •  ♦ 
in  the  county  Jail  •  •  •  or  by  fine."  Id., 
S  2098. 

"All  marriages  which  are  prohibited  by  law, 
on  account  of  consanguinity  between  the  parties 

*  *  *  shall,  if  solemnized  within  this  state, 
be  absolutely  void."    Id.,  $  602. 

In  Mdlvain  v.  Scheibley,  100  Ky.  466,  59 
S.  W.  498,  which  was  a  suit  by  an  alleged 
widow  to  recover  dower,  the  answer  sub- 
stantially averred  that  the  plaintiff  was 
the  niece  of  her  deceased  alleged  husband, 
both  of  whom  had  resided  in  Kentucky,  but 
In  order  to  evade  the  laws  thereof  prohibit- 
ing marriages  between  persons  of  that  degree 
of  consanguinity,  they  went  to  Tennessee  for 
the  sole  purpose  of  entering  Into  a  marriage 
contract,  setting  forth  provisions  of  the 
Code  of  the  latter  state  inhibiting  marriages 
between  such  persons;  and  that  after  the 
ceremony  was  performed  the  parties  returned 
to  Kentucky,  where  they  were  legally  doml- 
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died  when  be  died.  Tbe  plaintiff,  renouncing 
the  provisions  of  bis  last  wlU  and  testament 
In  her  behalf,  undertook  to  recover  the  al- 
lowance which  the  law  of  Kentucky  made 
In  such  cases  out  of  tbe  lands  and  tenements 
of  the  decedent  for  her  support  and  main- 
tenance. It  was  ruled  tbat  section  5646  of 
the  Code  of  Tennessee,  interdicting  a  man 
from  marrying  his  niece  and  declaring  that 
any  person  who  should  violate  such  provision 
would  he  guilty  of  Incest  and  punished  there- 
for by  imprisonment  In  the  penitentiary,  ren- 
dered a  marriage  between  such  persons  void 
ab  Initio,  and  tbat  the  woman  was  not  en- 
titled to  dower  out  of  the  decedent's  estate. 
In  deciding  tbat  case  It  is  said : 

"It  is  true  that  the  Tennessee  statute  docs 
not  expressly  sa^  that  a  marriage  between 
uncle  and  niece  is  void,  bnt  it  does  expressly 
prohibit  such  mnrringes,  and  provides  that  per- 
sons violating  the  law  shall  be  guilty  of  felony, 
and  confined  in  the  penitentiary  for  a  number 
of  years.  Hence  it  seems  to  us  that,  taking  the 
statutes  relating  to  such  marriages,  tbe  neces- 
sary meaning  and  intent  were  to  render  such 
marriages  absolutely  void.  It  would  be  strange, 
indeed,  if  a  marriage  could  have  any  validity, 
and  jret  the  parties  by  continuing  the  marriage 
relation  woald  be  guuty  of  a  felony,  and  con- 
stantly liable  to  be  convicted  and  sentenced  to 
the  penitentiary." 

It  would  appear  that  tbe  provision  of  the 
Code  of  Tennessee  thus  referred  to  was  slm- 
Uar  to  sections  7017  and  2098,  U  O.  I*,  which 
latter  enactments  might  possibly  be  control- 
ling in  this  state  in  a  case  of  this  kind  if  it 
were  not  for  section  502  of  our  Code,  which 
is  impliedly  to  the  effect  that,  if  a  marriage 
between  prohibited  persons  is  solemnized  in 
another  state,  tbe  union  thus  formed  is 
valid  in  Oregon,  irrespective  of  whether  or 
not  it  is  of  any  legal  or  binding  force  in  the 
state  or  county  where  the  nuptial  is  cele- 
brated. Section  502  seems  to  have  been 
enacted  on  the  assumption  of  a  legislative 
recognition  that  men  and  women  of  the  class- 
es specified  who  were  prohibited  from  marry- 
ing each  other  in  Oregon  might  possibly  be 
permitted  l^ally  to  enter  into  that  rela- 
tion in  some  other  state  or  country,  and  that. 
If  the  union  thus  formed  were  valid  where 
It  was  consummated.  It  would  be  regarded 
as  legal  In  this  state,  thereby  imposing  upon 
tbe  state  or  country  where  the  wedding  oc- 
curred the  duty  of  convicting  and  punish- 
ing such  persons  if  they  violated  the  lex 
loci  contractus.  That  sudi  a  construction 
of  the  statute  might,  as  in  this  instance, 
Induce  prohibited  persons  temporarily  to 
leave  Oregon  In  order  to  evade  the  laws 
thereof  and  go  to  some  other  state  to  con- 
summate a  marriage  which  if  celebrated  In 
tbis  state  would  be  void  is  a  legislative 
question  with  wbidi  the  courts  have  no 
right  to  meddle. 

In  Stnrgls  ▼.  Storgls,  61  Or.  10,  15,  93  Pac. 


696, 15  L.  R.  A.  (N.  S.)  1034,  131  Ajn.  St  Bep. 
724,  it  U  said: 

"The  rule,  as  gathered  from  tbe  aatboritiei 
seems  to  be  tbat  in  general  a  marriage  valid 
where  solemnized  is  valid  everywhere,  not  only 
in  other  states  generally,  but  in  the  state  of 
the  domicile  of  the  parties,  even  when  they 
have  left  their  own  state  to  marry  elsewhere  for 
the  purpose  of  avoiding  tbe  laws  of  tbe  state  of 
tbeir  domicile.  There  are  two  exceptions  to  tbis 
rule,  viz.  marriages  which  are  deemed  contrary 
to  the  law  of  nature  as  generally  recognized  ia 
Christian  countries,  such  as  involve  polygamy 
and  incest,  and  marriages  which  the  local  law- 
making power  has  declared  shall  not  be  allowed 
any  validity,  either  in  express  terms  or  by  neces- 
sary implication,  viz.  such  as  are  prohibited  by 
section  5217,  B.  &  C.  Comp.  (L.  O.  U  {  7017).'* 

The  language  thus  employed  was  evidently 
used  by  way  of  illustration  and  comparison 
only,  for  the  question  there  considered  was 
the  marriage  of  a  ward  without  tbe  consent 
of  tbe  guardian.  It  is  further  said  in  tbe 
opinion : 

"The  marriage  in  this  case  does  not  come 
within  the  first  exception,  as  being  contrary  to 
the  law  of  nature  as  generally  recognized  in 
Christian  countries,  such  as  polygamy  or  those 
involving  incest;  neither  is  it  one  specially  pro- 
hibited by  our  statute.  Section  5217,  B.  &  C. 
Comp.  (!>.  O.  I*  §  7017).  Nor  does  our  statute 
contemplate  that  such  marriagea_  as  the_  one 
involved  here  shall  be  deemed  void,  but,  if  in 
violation  of  the  statute,  are  only  voidable." 

Whether  tbe  statutes  of  the  state  of  Wash- 
ington prohibit  marriages  between  first  cons- 
Ins  will  not  be  considered,  for  no  reference 
la  made  in  the  complaint  to  the  Code  of  that 
state.  Nor  was  it  necessary  to  do  ao  on  the 
assumption  that  a  marriage  valid  where 
celebrated  is  valid  everywhere,  for  the  wed- 
ding of  tbe  parties,  not  having  been  solem- 
nized in  tbis  state,  cannot  be  decreed  void 
by  a  court  in  Oregon  in  a  suit  instituted  for 
that  purpose.    L.  O.  [<.  }  602. 

Though  tbe  question  is  not  now  Involved, 
it  would  nevertheless  seem  that  In  order  to 
Justify  a  conviction  an  indictment  charg- 
ing the  crime  of  marriage  of  first  cousins 
should'  allege  tbat  the  nuptial  rites  were 
solemnized  within  this  state  subsequent  to 
May  19,  1893,  when  tbe  statute  went  into 
effect  amending  section  2853,  Hill's  Ann. 
Laws  Or.,  so  as  to  prohibit  for  tbe  first  time 
the  marriage  of  persons  of  that  degree  of 
consanguinity.  Opon  tbis  subject,  however, 
see  the  case  of  State  v.  Nakasblma,  62 
Wash.  686,  114  Pac.  894,  Ann.  Cas.  19120, 
220. 

[2]  A  divorce  can  be  granted  only  for  the 
reasons  specified  In  tbe  statute.  Li  O.  L. . 
I  507;  Weber  v.  Weber,  16  Or.  163,  17  Pac 
866.  A  marriage  of  first  cousins  when  sol- 
emnized in  another  state  or  country  is  not 
thus  Interdicted,  and,  as  tbe  wedding  of 
tbe  parties  hereto  was  not  celebrated  In 
Oregon,  the  decree  must  be  affirmed,  and  it 
is  so  ordered. 
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<85  Or.  403) 

FIRST  NAT.  BANK  OF  ALBANY  ▼.  KLOCK 
PRODUCE  CO.  et  aL 

<Supr«me  Court  of  Oregon.    July  31,  1917.    On 

Petition  for  Iteliearine,  Sept. 

11,  1017.) 

1.  Lakdlobd  and  Te.\ant  <S=»134(4)— Assigk- 
HENT  OP  Lease— EJffeot. 

The  liability  of  tlie  assignee  of  the  lessee 
arises  out  of  privity  of  estate,  and  not  of  con- 
tract, and  is  confined  to  such  covenants  in  the 
lease  as  run  with  the  land. 

2.  Covknants  ®=>63  —  RtrwNiNO  with  Land. 

Only  real  covenants  run  with  the  land. 
S.  Landlobd  and  Tenant  €=>44(2)— Assiqn- 
MENT  OF  Lease— Effect. 

Under  a  lease  of  a  creamery  including  cer- 
tain milk  routes,  covenants  to  keep  up  the  milk 
routes  did  not  run  with  the  land  and  did  not 
bind  the  assignee  of  the  lessee. 

4.  Landlobo  and  Tenant  $=344(2)— Assigh- 
mJNT  OF  Lease— Effect. 

A  covenant  that  the  lessee  would  operate 
the  leased  creamery  plant  as  an  independent 
creamery  runs  with  the  land. 

5.  Landlobd  and  Tenant  €=>44(2)— Assiqic- 

KENT  of  LEASB  —  BBEACH  OF  COVENANT  — 

Damages. 
Where  the  lessee  of  a  creamery  covenanted 
to  keep  up  cream  routes  and  to  operate  the 
premises  as  an  independent  creamery  and  dam- 
ages by  diminishing  rental  value  of  tne  premises 
were  alleged  due  to  his  failure  to  so  operate  it, 
but  the  witnesses  ascribed  the  damage  to  the 
loss  of  the  cream  routes,  the  lessor  could  not 
recover  from  the  lessee's  assignee. 

6.  Landix)bo  and  Tenant  <S=>55(2)— Injitbt 

TO  PBOPEBTY — LlABIUTT.  ' 

Where  the  lessee's  assignee  had  possession 
of  personalty  connected  with  the  premises,  he 
was  liable  to  account  for  it  as  bailee,  or  for  its 
▼alue  when  lost  or  converted. 

7.  Landlobd  and  Tenant  «=»55(3)— Pebson- 
alty  ON  Pbemises— Loss— Dauaoe. 

Where  a  lessee's  assignee  had  possession  of 
personalty  on  leased  premises  and  the  same  was 
lost,  the  value  of  the  property  at  the  inception 
of  the  lease  was  relevant  in  fixing  the  damage, 
which  was  the  value  of  the  property  when  lost. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Henry  E.  McGinn,  Judge. 

Action  by  the  First  National  Bank  of  Albany 
against  the  Klock  Produce  Company  and  the 
Hazelwood  Company,  Incorporated.  Judgment 
for  plaintiff,  and  the  Hazelwood  Company  ap- 
peals. Affirmed  in  part,  and  in  part  revera^ 
with  instructions. 

This  is  an  action  brought  by  the  First  Nation- 
al Bank  of  Albany  against  Klock  Produce  Com- 
pany and  Hazelwood  Company.  Klock  Produce 
Company  was  not  served,  and  the  controversy 
is  wholly  between  plaintiff  and  the  defendant 
Hazelwood  Company.  The  complaint  consists 
of  two  counts.  In  both  counts  plaintifC  alleges 
the  incorporation  of  the  parties,  plaintiff's  own- 
ership of  certain  real  property  at  Albany,  and 
the  lease  of  this  property  to  Klock  Produce 
Company  February  28,  1912.  It  is  alleged  in 
both  counts  that  a  creamery  building  stood  on 
the  property  and  that  the  lease  covered  the 
personal  property  of  plaintiff  in  the  creamery. 
The  lease  ran  for  three  years,  expiring  March  1, 
1915.  It  is  alleged  that  Klock  Produce  Com- 
pany sold  its  right,  title,  and  Interest  in  the 
lease  to  Hazelwood  Company,  and  that  Hazel- 
wood  Company  remained  in  the  occupation  of 
the  premises  till  the  expiration  of  the  lease. 
Plaintiff  avers  that: 

"Ilnzelwood  Company  assumed  all  the  duties, 
liabilities,  conditions,  and  provisions  contained 
in  tlic  aforesaid  agreement  of  lease." 


The  first  count  in  the  complaint  alleges  that 
on  the  making  of  the  lease  plaintiff  turned  over 
to  the  lessee  certain  personal  property;  that 
"Hazelwood  Company,  as  successors  of  the  de- 
fendant Klock  Produce  Company,  continued  in 
•  •  •  the  use  of  said  described  personal  prop- 
erty nntil  the  expiration  of  the  aforesaid  lease." 
It  is  then  alleged  that  said  defendant  failed  to 
return,  replace,  or  otherwise  account  tor  certain 
personal  property  specifically  listed,  and  dam- 
ages in  the  sum  of  $415.75  are  claimed  by  rea- 
son of  this  default.  It  is  alleged  that  the  lease 
provided  that  the  lessee  agreed  to  take  good  care 
of  the  personal  property  and  at  the  expiration 
of  the  lease  to  turn  it  over  to  the  lessor  in  as 
good  condition  as  at  the  commencement  of  the. 
lease,  reasonable  use  and  wear  thereof  excepted ; 
the  lessee  to  replace  all  of  the  personalty  lost 
or  destroyed. 

The  second  count  set  up  that  the  lease  cov- 
ered certain  milk  routes  serving  the  creamery 
and  appurtenant  thereto;  that  the  lease  pro- 
vided that  the  lessee  "would  operate  said  cream- 
ery as  an  independent  creamery,  and  that  both 
parties  to  said  lease  would  do  their  utmost  to 
retain  said  milk  routes,  and  that  at  the  expi- 
ration of  said  lease"  the  lessee  "would  turn  over" 
to  the  lessor  "said  milk  routes."  It  is  alleged 
that  the  defendants  violated  the  lease,  in  that 
the  creamery  was  not  operated  as  an  independ- 
ent creamery,  but  in  conjunction  with  other 
creameries;  also,  that  "the  defendants  did  not 
do  their  utmost  to  retain  said  milk  routes  for 
the  benefit  of  said  creamery";  and  that  "de- 
fendants failed  and  neglected  to  turn  over  said 
milk  routes  to  the  plaintiff"  at  the  expiration 
of  the  lease.  The  complaint  charges  that  de- 
fendants induced  and  forced  persons  supplying 
milk  and  cream  to  said  milk  routes  to  ship  to 
Portland  and  to  other  creameries,  and  that  de- 
fendants ciHiverted  these  milk  routes  to  their 
own  use  after  the  expiration  of  the  lease.  It 
is  alleged  that  these  acts  of  the  defendants  de- 
stroyed the  business  of  the  creamery  to  plain- 
tiff's damage  in  the  sum  of  $5,000.' 

The  answer  admits  the  incorporation  of  the 
parties,  plaintiff's  ownership  of  the  property,  the 
execution,  but  not  the  contents,  of  the  lease, 
and  the  occupation  of  the  premises  by  Hazel- 
wood  Company,  from  the  summer  of  1912  till 
March  1,  1915;  the  other  allegations  are  d«- 
nied. 

Plaintitr  recovered  a  verdict  of  $300  on  its 
first  count  and  $2,600  on  its  second  count. 
Judgment  was  entered  accordingly,  and  defend- 
ant Hazelwood  Company  appeals. 

Maurice  W.  Seitz,  of  Portiand,  for  appellant. 
G.  G.  Schmitt,  of  Portiand,  and  H.  H.  Hewitt, 
of  Albany  (Schmitt  &  Schmitt,  of  Portiand,  and 
Hewitt  &  Sox,  of  Albany,  on  the  brief),  for  re- 
spondent. 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  Appellant  assigns  error  on  the  de- 
nial of  its  mollon  for  a  nonsuit  as  to  the 
second  cause  of  action  set  up  in.  the  com- 
plaint The  portions  of  the  lease  material  to 
the  consideration  of  this  question  are  the  fol- 
lowing: 

The  lessee  "agrees  that  he  will,  during  the 
term  of  tiiis  lease,  operate  said  creamery  plant 
as  an  independent  creamery;  that  he  will  take 
good  care  of  the  property  delivered  to  him  un- 
der this  lease,  and  that  he  will  at  the  expiration 
of  this  lease,  turn  over  the  said  leased  property 
to  the  party  of  first  part  in  as  good  condition  as 
the  same  is  found  at  the  commencement  of  this 
lease,  reasonable  use  and  wear  thereof  and  dam- 
age by  the  elements  excepted,  and  without  any 
notice  to  quit,  the  party  of  the  second  part 
agreeing  to  replace  ail  of  the  above  described 
personal  property  lost  or  destroyed  by  the  fault 
of  him  or  his  agents  or  employes. 
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"It  Is  further  understood  and  agreed,  by  and 
between  the  parties  hereto,  that  the  cream 
routes  now  serving  said  creamery,  shall  be  con- 
sidered a  part  of  said  demised  property,  as  far 
as  may  be,  and  that  both  parties  to  this  lease 
will  do  their  utmost  to  retain  said  routes  for 
the  benefit  of  said  creamery,  and  that  at  the 
expirntion  of  said  lease  all  of  the  cream  routes 
connected  with  the  creamery  plant  shall  be  turn- 
ed over  to  the  party  of  the  first  part,  with  the 
remainder  of  said  creamery  plant" 

Plaintiff  offered  no  evidencei.  In  support  of 
its  allegations  that  Hazelwood  Company  ex- 
pressly assumed  these  covenants  of  the  lease. 
The  liability  of  Hazelwood  Company,  if  any, 
must  be  based  on  the  admitted  fact  that  it 
occupied  the  demised  premises  from  June  1, 
1912,  till  the  expiration  of  the  lease,  and  on 
these  admissions  of  its  counsel  found  in  the 
record: 

"We  bonght  ont  the  Klock  Produce  Company, 
certain  of  its  assets,  and  we  knew  they  had  a 
lease  on  the  premises,  but  we  never  saw  the 
lease,  and  we  simply  went  into  possession.  We 
iust  went  into  possession.  *  *  *  I  am  willing 
to  concede  right  here  that  we  went  in  there  as 
assignees,  and  these  other  men  walked  out,  I 
am  willing  to  concede  tliat  fact." 

Counsel  for  appellant  earnestly  contends 
that  these  circumstances  are  insufficient  to 
diarge  appellant  with  the  duty  of  fulfllUng 
the  above  covenants  in  the  lease. 

It  Is  said  in  1  McAdam  on  Landlord  and 
Tenant,  p.  864,  that: 

"Where  a  person  other  than  the  lessee  ia 
shown  to  be  in  possession  of  leased  premises, 
paying  rent  therefor,  the  law  will  presume  that 
the  lease  has  been  assigned  to  him." 

This  principle  Is  supported  by  16  B.  C.  I>. 
p.  863 ;  Carter  v.  Hammett,  12  Barb.  (N.  T.) 
253,  262;  Baker  t.  Maler  Brewery,  140  Cal. 
630,  534,  74  Pac.  22;  MoUne  v.  Portland 
Brewing  Co.,  73  Or.  532,  637,  144  Paa  572. 

It  does  not  follow  that  the  party  so  In  pos- 
session is  liable  under  all  of  the  lessee's  cove- 
nants. The  rule  is  thus  stated  in  1  McA.dam, 
p.  863: 

"The  assignee  Is  only  liable  for  covenants 
running  with  the  land  which  are  broken  while 
he  is  tiie  legal  assignee." 

On  page  876  of  this  work  it  Is  said  that: 
"An  assignee  is  only  liable  for  his  own  breach- 
es of  express  or  implied  covenants  in  the  lease 
which  run  with  the  land,  so  long  as  he  retains 
possession  by  himself  or  his  tenants." 

We  quote  further  from  this  author  (page 
864): 

"So,  for  a  covenant  not  running  with  the  land, 
no  action  of  covenant  vrill  lie  against  an  as- 
signee." 

On  page  890  we  find: 

"An  assignee  is  not  liable  on  a  covenant  that 
relates  to  something  not  in  being  at  the  time  of 
the  demise,  or  merely  personal  or  collateral  to 
the  thing  demised;  as  to  pay  a  sum  of  money  in 
gross,  to  build  de  novo,  or  the  like,  for  it  does 
not  run  with  the  land,'  and  therefore  assignees 
are  not  bound  even  though  they  be  expressly 
named." 

On  page  417  McAdam  says: 

"A  word  or  two  will  be  here  added  as  to  per- 
sonnl  covenants. 

"Where  a  lease  of  land  also  embraces  personal 
chattels,  the  lessee's  covenant  to  return  or  re- 
place, or  pay  for  them  at  the  end  of  the  term, 
does  not  pass  to  tiie  grantee  of  the  reverdon," 


In  Gear  on  Landlord  and  Tenant,  i  125,  It 
Is  said  that: 

"Third  parties  in  possession  and  control  of  the 
premises  are  presumed  to  be  liable  for  rent  as 
assignees  of  the  lease. 

"Mere  possessicm  and  claim  of  an  assignment 
will  not  make  the  possessor  liable  <hi  the  cove- 
nants of  the  lease. 

In  2  Underbill  on  Landlord  and  Tenant,  | 
642,  the  rule  is  stated  thus: 

"After  the  acceptance  of  the  lease  by  the  as- 
signee, he  will  be  liable  to  the  lessor  by  reason 
of  this  privity  of  estate  for  all  breaches  of  cov- 
enants which  run  with  the  land  occurring  daring 
his  occupation  of  the  premises. 

"But  (he  assignee  of  a  lease  is  not  liable  to  the 
lessor  for  the  breach  of  a  covenant  which  doi^ 
not  run  with  the  land  unless  he  is  expressly 
named  in  the  lease." 

The  above  rules  are  announced  by  all  of 
the  tect-wr iters: 

"An  assignee  of  a  term  Is  not  hound  by  the 
personal  covenants  of  the  lessee.  But  he  is 
bound  to  perform  all  the  covenants  which  "run 
with  the  land,'  and  that  without  being  named  by 
the  special  word  'assigns.' "  Woodfall's  Land- 
lord and  Tenant,  295. 

"In  order  that  the  assignee  may  be  liable  on 
the  covenante  in  a  lease,  the  covenants  must 
therefore  run  with  the  land;  must  be  connected 
with,  be  attached  to,  or  inhere  in  the  land." 
Jones  on  Landlord  and  Tenant,  i  328. 

"An  assignee  is  personally  liable  to  the  lessor 
upon  all  covenants  which  run  with  the  land." 
Taylor  on  Landlord  and  Tenant,  {  109. 

In  24  Oyc.  980,  982,  it  is  said: 

•  "The  right  to  the  benefits  of  covenants  of  the 
lessor,  running  with  the  land,  passes  to  the  as- 
signee upon  assignment  of  the  lease  and  he  is 
correspondingly  bound  thereby,  after  acceptance 
of  the  leasehold  estate.    *    •    * 

"The  assignee  is  not  hound  at  law  by  personal 
covenants  of  the  lessee." 

In  16  B.  a  U  !».  849,  thel  rule  is  thus 
stated: 

"An  assignee  of  the  leasehold  is  in  privity  o< 
estate  with  the  lessor  and  ia  liable  to  him  pe^ 
sonally  for  the  breach  of  the  lessee's  covenanti 
which  are  annexed  to  and  run  with  the  leasehold 
and  which  are  brolcen  while  he  holds  the  lease- 
hold estate.  *  *  *  The  assignee  is  not  bonnd 
by  collateral  or  personal  covenants  «i  the  le» 
see." 

The  principle  announced  by  these  atrtho^ 
itles  Is  supported  by  so  many  adjudicated 
cases  that  it  is  superfflaous  to  dte  them. 
Masury  v.  Southworth,  9  Ohio  St  340,  347, 
is  a  leading  case).  We  quote  from  the  opin- 
ion: 

"It  may  be  that  the  lessee  would  be  liable  on 
the  covenant,  but  not  the  assignee  of  the  les.oee. 
There  is  a  manifest  difference  between  assigning 
a  right  of  action,  and  creating,  by  assignment, 
a  liability  to  an  action.  The  latter  must,  gen- 
erally, assume  the  shape  of  a  contract  to  indem- 
nify, and  could  not  usually  afEect  the  rights  of 
the  party  holding  the  origmal  daim.  It  would 
l>e  really  a  new  contract,  and  not  in  the  nature 
of  an  assignment  of  another  contract.  In  this 
view  of  the  liability  of  an  assignee  of  the  lease  to 
the  assignee  of  the  reversion,  the  principle  gov- 
erning the  assignment  of  a  chose  in  action,  or 
the  benefit  of  a  covenant,  must  be  thrown  out 
of  view,  and  the  inquiry  tie  made  on  other  prin- 
ciples and  considerations. 

"The  covenant  must  run  with  the  land — ^must  bt 
so  connected  with,  be  attached  to,  and  inhere  ia 
the  land,  that  the  assignee  of  the  reversion  or 
the  assignee  of  the  lease,  as  the  case  may  be, 
would  have  a  right  to  the  advantage  of  it,  or  be 
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boond  to  perform  !t  Snch  ia  the  genera]  prin- 
ciple; bat  whether  a  covenant  so  runs  with  the 
land  must  depend,  in  the  6nit  place,  npon  the 
nature  and  character  of  the  particalar  covenant 
and  of  the  estate  demised,  as  connected  with  the 
respective  rights  of  lessor  and  lessee  in  reference 
to  the  acjject-matter  of  the  covenant;  and,  in 
the  next  place,  npon  the  intent  of  the  parties  in 
the  creation  of  the  estate,  as  shown  by  the 
langaage  of  the  instrument  creating  it,  construed 
with  reference  to  the  relative  position  of  the 
parties,  and  to  the  subject-matter  to  which  their 
contract  and  conveyance  is  to  be  applied.  The 
natvire  and  character  of  the  covenant  may  t>e 
Buch  that  it  may  run  with  the  land ;  and  yet.  If 
it  be  clearly  the  agreement  of  the  parties  that  it 
ahall  not  so  run,  it  would  not  be  annexed,  in 
despite  of  the  agreement  so  expressed.  And, 
on  the  contrary,  however  clearly  and  .strongly 
expressed  may  be  the  intent  and  agreement  of 
the  parties  that  the  covenant  shall  run  with  the 
land,  yet,  if  it  be  of  such  a  character  that  the 
law  does  not  permit  it  to  be  attached,  it  cannot 
be  attached  by  the  agreement  of  the  parties, 
and  the  assignee  would  take  the  estate  clear  of 
any  such  covenant." 

II]  Plaintiff  cites  Mollne  t,  Portland 
Brewing  Company,  73  Or.  532,  144  Paa  572. 
In  tbls  cose  It  is  said: 

"The  assignee  of  a  lease  Is  bonnd  to  fnlfill  the 
obligations  thereof  according  to  the  terms  of  the. 
lease." 

Tbls  language  is  to  be  Interpreted  In  the 
light  of  the  facts  Involved  In  that  case.  The 
action  was  one  brought  to  recover  the  stip- 
ulated rent  from  a  party  who  had  accepted 
a  written  assignment  of  the  lease  from  the 
lessee.  The  covenant  to  pay  rent  runs  with 
the  land  and  binds  the  lessee's  assignee.  The 
above  language  as  applied  to  the  controversy 
involved  in  that  case  Is  therefore  accurate. 
The  court 'was  dealing  with  the  obligations 
arising  from  the  written  assignment  of  a 
lease  duly  accepted  by  the  assignee;  In  this 
case!  we  are  dealing  with  the  presumptions 
of  law  arising  from  the  occupation  of  the 
demised  premises  by  a  successor  to  the  busi- 
ness of  the  lessee.  The  case  of  Moline  t. 
Portland  Brewing  Company  doeis  not  there- 
fore conflict  with  the  principles  of  the  law 
of  landlord  and  tenant  announced  by  the 
above  text-writers.  Whatever  liability  was 
assumed  by  appellant  grew  out  of  privity  of 
estate  rather  than  privity  of' contract  It  la 
confined  to  such  covenants  in  the  lease  as 
run  with  the  land. 

It  remains  to  apply  these  principles  to  the 
facts  alleged  and  proved  in  the  instant  case. 
Plaintiffs  damage  is  predicated  chiefly  on 
the  breach  of  the  following  oovoiant  in  the 
lease: 

"It  is  further  understood  and  agreed  •  •  • 
that  both  parties  to  this  lease  will  do  their  ut- 
most to  retain  said  routes  for  the  beneBt  of  said 
creamery,  and  that  at  the  expiration  of  said 
lease  all  of  the  cream  routes  connected  with  the 
creamery  plant  shall  be  tnmed  over  to  the  party 
of  the  first  part,  with  the  remainder  of  said 
creamery  plant." 

The  cream  routes  were  circuits  extending 
from  and  to  Albany,  as  much  as  15  miles  in 
extent,  on  which  wagons  from  the  creamery 
collected  milk  and  cream  for  its  nse.  There 
is  no  evidence  that 'at  the  time  when  the 
lease  was  made  platnttff  had  any  contracts 


with  ftinuers  under  whldi  the  latter  were 
obligated  to  sell  their  milk  and  cream  to 
plaintiff  or  to  its  lessee.  Plaintiff  therefore 
had  no  property  right  which  it  could  assign. 
The  evidence  does  show  that  a  plentiful  sup- 
ply of  milk  and  cream  was  important  to  the 
prosperity  of  the  business  operated  on  the 
demised  premises,  and  it  tends  to  show  that 
this  supply  could  not  be  secured  without  the 
operation  of  milk  routes.  The  evidence  on 
behalf  of  plaintiff  shows  that  farmers  on  the 
routes  in  question,  at  the  inception  of  the 
lease,  received  one  ceat  less  per  pound  of 
hutterfat  for  the  milk  and  cream  taken  up 
aa  their  farms  than  they  received  for  these 
products  delivered  at  the  creamery  in  Al- 
bany; that  appellant  increased  this  differ- 
ential successively  to  two  cents  and  three 
cents;  that  the  competing  creamery  continu- 
ed to  charge  a  differential  of  one  cent;  that 
the  farmers  were  dissatisfied  and  inclined  to 
dieal  with  appellant's  competitor;  and  that 
one  of  the  employes  of  appellant,  operating 
these  milk  routes,  took  the  business  on  these 
routes  to  the  competing  creamery.  Appellant 
contends  that  the  expense  of  collecting  milk 
and  cream  always  exceeded  the  differential 
charged  by  it,  and  cogent  testimony  was 
offered  to  sustain  this  contention.  The  rec- 
ord contains  some  evidence  to  the  contrary. 
Appellant's  witnesses  testify  that  the  raise 
in  the  price  for  collection,  hereinabove  refer- 
red to,  was  due  to  increasing  cost  of  collec- 
tion as  the  season  advanced,  the  milk  supply 
fell  oft,  and  the  roads  became  more  difficult 
to  travel  over.  There  is  some  evidence  oa 
behalf  of  plaintiff  that  appellant  endeavored 
to  divert  the  milk  and  cream  on  these  routes 
to  its  plant  in  Portland. 

If  the  above  covenants  were  binding  on  ap- 
pellant, there  was  evidence  sufllcient  to  take 
the  case  to  the  Jury.  If  these  covenants  did 
not  bind  appellant,  it  was  within  its  rights 
In  doing  the  acts  testified  to. 

[2]  It  ^a  elementary  that  only  real  cov- 
enants run  with  the  land.  Mitchell  v.  War- 
ner, 5  Conn.  497,  603.  It  Is  said  in  7  R.  a  L. 
p.  1099,  that: 

"It  is  an  essential  quality  of  a  real  covenant 
that  it  relates  to  the  realty,  having  for  its  ob- 
ject something  annexed  to  or  inherent  in  or  con- 
nected with  land  or  other  real  property." 

In  2  Greenleafs  Oruise  on  Real  Property, 
751,  real  covenants  are  thus  defined: 

"Covenants  real  are  those  which  have  for  their 
object  something  annexed  to,  or  inherent  in,  or 
connected  with  land,  or  other  real  property." 

In  Morse  v.  Oamer,  1  Stroh.  (S.  O.)  514, 
47  Am.  Dec.  565,  a  partition  agreement  allot- 
ted to  certain  grantees  a  ferry  tract  and 
provided  that  these  grantees  should  be  «i- 
titled  to  free  ferriage  so  long  as  they  owned 
the  land.  It  was  held  that  this  agreement 
did  not  run  with  the  land  and  could  not  be 
enforced  by  their  successor  in  interest.  The 
court  said: 

"It  appears  to  be  an  essential  qnality  of  a  real 
covenant  that  it  relate  to  the  realty,  havin?  for 
its  object  something  annexed  to,  or  inherent  in, 
or  connected  with,  land  or  other  real  property; 
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and  that  a  personal  coTenant  does  not  bind  the 
assi^ee  of  a  covenantor,  even  though  exprrssly 
named,  but  charges  only  the  executor  or  admin- 
istrator ;  and  that  it  makes  no  difference  if  such 
personal  covenant  Is  connected  with  real  cove- 
nants, so  as  to  form  one  entire  consideration. 

"A  riiht  of  ferry  is  not,  then,  an  incorporeal 
hereditament,  nor  the  subject  of  a  real  cove- 
nant; and  a  contract,  though  under  seal,  that 
one  should  pass,  toll  free,  is  a  personal  contract 
which  does  not  bind  an  assignee  of  the  ferry." 

[S]  Within  the  rules  announced  In  these 
authorities,  the  covenants  with  respect  to 
the  cream  routes  did  not  run  with  the  land, 
nor  did  Hazehvood  Company  become  bound 
by  them.  PlalntlfrB  remedy  with  reference 
to  this  part  of  the  contract  is  confined  to 
Klock  Produce  Company. 

It  is  true  that  these  routes  were  Intimately 
connected  with  the  business  operated  on  the 
demised  premises,  and  that  these  premises 
were  useful  only  for  the  conduct  of  such 
business.  Plaintiff  Is  entitled  on  this  record 
to  the  conclusion  that  the  leased  property 
has  little  rental  value  in  the  absence  of  a 
creamery  business  conducted  therein,  and 
that  such  a  business  cannot  be  conducted 
without  cream  routes.  The  cream  routes, 
nevertheless,  are  not  attached  to  real  prop- 
erty. The  covenants  with  reference  to  them 
are  collateral  to  the  real  covenants  con- 
tained in  the  lease.  They  are  to  be  dis- 
tinguished from  those  covenants  whereby  an 
owner  of  land  charges  it  with  a  servi- 
tude In  favor  of  demised  premises  in  the 
hands  of  his  lessee.  Norman  t.  Wells,  17 
Wend.  (N.  Y.)  136.  Plaintiff  had  no  property 
right  In  these  cream  routes;  they  were  not 
Incorporeal  hereditaments.  The  covenants 
with  reference  to  them  were  not  real,  but 
personal  covenants  binding  only  upon  the 
parties  to  the  lease. 

We  do  not  overlook  the  provision  in  the 
lease  which  makes  the  personal  property,  and 
undertakes  to  make  the  cream  routes,  a  part 
of  the  demised  premises.  In  Spencer's  Case. 
1  Smith's  Lreadlng  Cases,  137,  138,  It  is 
said: 

"It  was  resolved,  If  a  man  leases  sheep  or  oth- 
er stock  of  cattle,  or  any  other  personal  goo<ls 
for  any  time,  and  the  lessee  covenants  for  him 
and  his  assigns  at  the  end  of  the  time  to  de- 
liver the  like  cattle  or  goods  as  good  as  the 
things  letten  were,  or  such  price  for  them,  and 
the  lessee  assigns  the  sheep  over,  this  covenant 
shall  not  bind  the  assignee,  for  it  is  bat  a  per- 
sonal contract,  and  wants  such  privity  as  is  be- 
tween the  lessor  and  lessee  and  his  assigns  of  the 
land  in  respect  of  the  reversion.  Bat  in  the  case 
of  a  lease  of  personal  goods  there  is  not  any 
privity,  nor  any  reversion,  but  merely  a  thing  in 
action  in  the  personalty,  which  cannot  bind  any 
but  the  covenantor,  his  executors  or  administra- 
tors, who  represent  him.  The  same  law,  if  a  man 
demise  a  house  and  land  for  years,  with  a  stock 
or  sum  of  money,  rendering  rent,  and  the  lessee 
covenants  for  him,  his  executors,  administrators, 
and  assigns,  to  deliver  the  stock  or  sum  of 
money  at  the  end  of  the  term,  yet  the  assignee 
shall  not  be  charged  with  this  covenant;  for  al- 
though the  rent  reserved  was  increased  in  re- 
spect of  the  stock  or  sum,  yet  the  rent  did  not 
issue  out  of  the  stock  or  sum,  but  out  of  the 
land  only ;  and  therefore  as  to  the  stock  or  sum 
the  covenant  is  personal,  aad  sliall  bind  the 
covenantor,  his  executors  and  administrators, 
and  not  bis  assignee." 


In  Allen  t.  Culver,  8  Denio  (N.  T.)  281, 
295,  the  lease  provided  that  certain  tools  and 
chalkstones  were  to  be  part  of  the  property 
leased.  The  lessee  covenanted  that  this  per- 
sonal property  should  remain  on  the  prem- 
ises at  the  expiration  of  the  lease,  and  that 
in  default  thereof  it  should  be  replaced  by 
the  lessee.  This  was  held  to  be  a  personal 
covenant    The  court  said: 

"Unless  the  covenant,  in  relation  to  the  tools 
and  chalkstones,  is  one  whicli  runs  with  the  es- 
tate in  the  land,  the  action  for  the  breach  of  it 
cannot  be  sustained  in  the  name  of  the  plain- 
tiffs, but  must  be  brought  by  the  lessors  in  whom 
the  legal  interest  in  the  contract  is  vested. 
•    •    • 

"Althongh  the  parties  agreed  that  the  tools 
and  chalkstones  mention^  in  the  covenant 
should  be  considered  as  part  of  the  premises 
demised,  and  shonld  pass  therewith,  they  are 
nevertheless  mere  personal  chattels,  out  of  which 
the  rent  could  not  issue.  It  is  true  that  the 
yearly  value  of  the  demised  premises  may  hive 
been  increased  by  the  letting  of  these  articles  of 
personal  property;  still  the  rent  reserved  con- 
tinues to  issue  out  of  the  land  alone." 

See,  also,  Brewer  v.  Marshall,  19  N.  J.  £g. 
637,  97  Am.  Dec  679. 

It  Is  very  doubtful  If  the  courts  could  in 
any  event  enforce  so  mueh  of  the  contract 
as  provides  "that  both  parties  to  this  lease 
will  do  their  utmost  to  retain  said  routes  for 
the  benefit  of  said  creamery."  An  agree- 
ment closely  akin  to  this  was  held  void  for 
Indefinlteness  by  the  Washington  Supreme 
Court  Barton  t.  Spinning.  8  Wash.  45S, 
459-460,  36  Paa  439.  Under  the  principles 
announced  by  this  court  in  Gaines  t.  Vande- 
car,  59  Or.  187,  192,  193,  194,  115  Pac  Til, 
1122,  and  under  the  rule  stated  in.6  R.  C.  U 
p.  644,  It  Is  dlfilcult  to' uphold  this  stipulation 
as  binding  any  one  to  anything. 

[4,  f  ]  The  covenant  that  the  lessee  would 
"operate  said  creamery  plant  as  an  Inde- 
pendent creamery"  concerns  the  nse  to  be 
made  of  the  demised  premises  and  such  cove- 
nants run  with  the  land.  Dnester  t.  Alvln, 
74  Or.  544,  145  Pac.  660;  St  Andrew's  Lu- 
theran Church's  Appeal,  67  Pa.  512 ;  Oowe  v. 
Klley,  63  Ohio  St  1,  57  N.  a  956.  The 
agreement  of  the  parties  contemplated  that 
the  creamery  should  be  Independently 'operat- 
ed throughout  the  term  of  the  lease  and  not 
for  a  part  of  tbe  term  only,  as  contended  by 
appellant  PlaintllTs  proof  is  that  appel- 
lant ceased  churning  while  It  was  In  pos- 
session of  the  plant  and  thereafter  used  the 
premises  as  a  receiving  station  toe  milk  and 
cream  delivered  by  the  farmers.  We  find  no 
evidence  of  damage  by  appellant's  violation 
of  this  covenant  to  operate  as  an  independent 
creamery.  PlalntltTs  proof  of  damage  is  to 
the  effect  that  the  rental  value  of  the  demis- 
ed premises  has  been  diminished,  but  the 
witnesses  charge  this  damage  to  the  loss  of 
the  milk  routes.  We  think  therefore  that  the 
court  erred  in  denying  appellant's  motion 
for  a  nonsuit  as  to  tbe  second  count  in  the 
complaint 

[6, 7]  As  to  the  first  count  In  the  com- 
plaint we  think  that  plaintiff  proved  a  case 
sufficient  to  go  to  the  Jury.    Appellant  was 
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not  bonnd  by  the  covenants  In  the  lease  with 
reference  to  the  personal  property,  but  the 
complaint  sufficiently  charges  that  appellant 
had  the  use  of  this  personalty  while  It  was 
In  possession  of  the  creamery.  It  was  there- 
fore liable  to  account  for  it  as  bailee.  The 
jury  was  Instructed  by  the  lower  court  to 
charge  appellant  with  only  the  value  of  so 
much  of  the  personalty  as  had  been  lost 
through  appellant's  fault  It  Is  true  that  the 
measure  of  plaintiff's  damage  on  this  branch 
of  the  case  Is  the  value  of  the  personal  prop- 
erty when  lost,  broken,  or  converted.  8  B, 
G.  Li.  p.  483.  But  the  value  of  the  personal- 
ty at  the  Inception  of  the  lease  was  relevant 
to  this  inquiry.  Maxson  r.  Ashland  Iron 
Works,  166  Pac.  37.  Appellant  was  permit- 
ted to  offer  evidence  bearing  on  the  break- 
age and  depreciation  of  tids  character  of 
personalty. 

There  Is  evidence  that  a  portion,  at  least, 
of  the  missing  personal  property. came  Into 
the  possession  of  appellant.  The  appraisal 
of  this  property  was  for  the  jury,  and  we 
cannot  say  that  its  verdict  in  this  regard  is 
unsupported  by  evidence. 

So  much  of  the  Judgment  as  is  based  on 
the  first  cause  of  action  is  affirmed ;  so  much 
of  the  Judgment  as  is  based  on  the  second 
cause  of  action  is  reversed,  with  instructions 
to  enter  Judgment  of  nonsuit. 

McBRIDEl,  a  J.,  and  MOORB  and  EUAN, 
JJ.,  concur. 

On  Petition  for  Rehearing. 

McCAMANT,  J.  Plaintiff  contends  in  a  peti- 
tion for  rehearing  that  the  duty  to  maintain 
the  cream  routes  was  incidental  to  the  operation 
of  the  plant  as  an  independent  creamery,  and 
that  therefore  appellant  was  obligated  to  main- 
tain and  return  the  cream  routes.  In  our  opin- 
ion the  lease  is  not  open  to  this  construction. 
If  the  obligations  of  the  lesseo  with  reference  to 
the  cream  routes  were  included  in  the  covenant 
to  operate  as  an  independent  creamery,  why 
mention  the  cream  routes?  The  only  covenants 
in  the  lease  which  can  be  properly  denominated 
real  covenants  are  those  which  relate  to  the  use 
of  the  demised  premises;  the  other  obligations 
of  the  lessee,  whether  expressed  In  the  lease  or 
inferable  therefrom,  are  collateral  and  personal. 
There  is  no  escape  from  the  conclusion  that 
plaintiff's  remedy  as  to  these  latter  covenants  la 
confined  to  the  original  lessee.  We  do  not  hold 
that  plaintiff  has  no  remedy  for  the  acts  conv- 
plained  of  witli  reference  to  the  cream  routes, 
but  only  that  it  has  no  remedy  against  this  ap- 
pellant 

The  petition  also  challenges  the  correctness  of 
our  conclusion  that  the  evidence  fails  to  show 
any  damage  traceable  to  the  failure  of  appellant 
to  operate  the  plant  as  an  independent  creamery. 
We  have  reread  the  testimony  and  are  satisfied 
that  our  former  conclusions  are  correct  The 
evidence  shows  that  the  premises  are  useful 
chiefly  for  creamery  purposes  and  tliat  their 
rental  value  is  materially  less  than  at  the  in- 
ception of  the  lease.  Only  two  causes  are  as- 
signed by  the  witnesses  for  this  diminution  in 
productiveness.  One  of  these  is  the  destruction 
of  the  business  by  the  loss  of  the  cream  routes, 
and  the  other  the  competition  of  two  other 
creameries  in  Albany,  making  it  impossible  to 
conduct  successfully  a  third  creamery  In  that 


city.     No  witness  testifies  that  this  decline  in 
rental  valne  is  chargeable  in  whole  or  in  part  to 
the  failure  of  appellant  to  operate  the  plant  as 
an  independent  creamery. 
The  petition  for  a  rehearing  is  denied. 

McBRIDB,  O.  J.,  and  MOORB  and  BEAN, 
JJ.,  concur. 


(86  Or.  383) 
HICKEY  V.  COFFEY,  County  Qerk.* 
(Supreme  Conrt  of  Oregon.    July  31,  1917.) 

1.  Pu:aoino  «=»123  —  Codk  —  Gerebai.  De- 
nial— Scope. 

Amendment  to  L.  O.  Ii.  {  73,  only  permits  a 
general  denial,  at  election  of  defendant,  to  take 
place  of  former  specific  contradiction  of  material 
allegations  of  plaintiffs  primary  pleading,  but 
does  not  enlarge  original  scope  of  the  answer. 

2.  Arbest  iS=»71— Propebtt  in  Possessiozt  or 
Pbisoneb — Right  of  Possession. 

Clerk  of  court  cannot,  under  It.  O.  Ij.  S§ 
1705-1713,  providing  for  custody  and  disposal 
of  stolen  or  embezzled  property,  retain  posses- 
sion of  bank  note,  taken  from  person  convicted 
of  obtaining  money  on  fraudulent  checks,  but 
his  properly,  as  against  plaintiff  claiming  as 
convict's  assignee,  where  it  was  deposited  with 
clerk  for  use  as  evidence  on  criminal  trial,  and 
clerk  holds  it  for  defrauded  merchants,  but  only 
if  he  connects  himself  with  proceeding  by  such 
merchants  whereby  custody  of*  note  is  secured 
by  officer  nndcr  legal  writ. 

3.  Replevin  €=988— Genebai.  Denial. 

In  an  action  to  recover  bank  note  which 
plaintiff  claimed  was  assigned  to  him  by  one 
accused  of  obtaining  money  by  false  pretenses, 
where  only  defenses  pleaded  were  general  denial 
and  that  money  belonged  to  persons  whom  ac- 
cused had  defrauded,  and  undisputed  evidence 
shows  it  belongs  to  accused,  court  erred  in  sub- 
mitting to  jury  and  admitting  evidence  on  ques- 
tion whether  assignment  was  made  in  good  faith, 
since  under  a  general  denial  only  evidence  tend- 
ing directiy  to  disprove  plaintiCTs  titie  or  right 
of  possession  is  admissible,  and  defense  that 
assignment  was  made  in  bad  faith,  and  plain- 
tiff's titie  therefore  voidable,  must  be  specineally 
pleaded. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Robert  O.  Morrow, 
Judge. 

Action  by  Oliver  M.  HIckey  against  Johb 
B.  Coffey,  as  County  Clerk  of  Multnomah 
County.  From  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

This  action  of  claim  and  delivery  was  com- 
menced in  the  district  court  of  Portland,  Or. 
The  complaint  alleges:  (1)  That  the  defend- 
ant, Jobn  B.  Coffey,  at  all  the  times  mention- 
ed was  and  is  the  county  derk  of  Multnomah 
county.  Or. ;  (2)  that  about  June  1, 1914,  and 
for  a  long  time  prior  thereto,  the  plaintiff, 
Oliver  M.  Hickey,  was,  ever  since  has  been, 
and  is,  the  owner  and  entitled  to  the  Im- 
mediate possession  of  one  United  States  bank 
note  for  $100,  one  gold  certificate  for  $20,  giv- 
ing the  serial  number  of  each,  and  two  Unit- 
ed States  gold  coins  of  $5  each,  stamped,  re- 
spectively, in  the  years  1905  and  1906,  of  the 
aggregate  value  of  $130;  (3)  that  on  April 
9,  1915,  and  prior  to  the  commencement  of 
this  action,  the  plaintiff  demanded  possession 
of  such  property  from  the  defendant,  who 
then  refused  to  comply  therewith,  afid  ever 


A=>For  other  cases 
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since  tbat  time  he  unlawfully  holds  In  that 
county  all  such  property  from  the  plaintiff, 
to  his  damage  In  the  sum  of  $130.  The  an- 
swer admits  paragraph  1  of  the  complaint, 
denies  generally  paragraph  2  thereof,  admits 
that  the  i>es8esslon  of  such  property  was  de- 
manded and  delivery  thereof  refused,  but 
denies  generally  all  other  averments  of  para- 
graph 3  of  the  Initiatory  pleading.  For  a 
further  defense,  it  Is  alleged  that  the  de- 
manded property  was  taken  from  the  posses- 
sion of  Paul  Williams,  alias  Earl  Carl,  alias 
John  R.  Alnsley,  upon  his  lawful  arrest  for 
the  crime  of  obtaining  money  and  property 
by  false  pretenses;,  that  the  money  so  se- 
cured was  turned  over  to  the  defendant  as 
county  clerk  to  be  held  as  evidence  In  an  ac- 
tion pending  in  the  circuit  court  of  that  coun- 
ty upon  an  indictment  charging  Williams, 
.alias  Carl,  alias  Alnsley,  with  the  commission 
of  that  offense;  that  a  plea  of  guilty  as 
charged  was  interposed  to  the  indictment, 
and  the  defendant  in  that  case,  whose  name 
is  Paul  Williams,  was  sentenced  to  imprison- 
ment in  the  state  penitentiary;  that  such 
personal  property  does  not  belong  to  Wil- 
liams, but  was  obtained  by  him  by  means  of 
fraudulent  checks  from  various  merchants  in 
Portland,  Or.,  for  the  crime  against  one  of 
whom  Williams  was  convicted  and  sentenced 
to  Imprlsoniuent  as  stated ;  that  such  stun  of 
money  is  being  held  for  dlstributl<»i  among 
the  lawful  owners  thereof,  as  may  appear 
from  proof  to  be  submitted  by  them ;  and 
that  neither  Williams  nor  the  plaintiff  here- 
in has  any  lawful  title,  ownership,  or  right 
ot  possession  in  or  to  said  personal  property. 
A  reply  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  and  the  cause  being 
tried  resulted  in  a  Judgment  for  the  defend- 
ant, from  which  the  plaintiff  appealed  to  the 
circuit  court  of  that  county,  where  the  action 
was  retried  eventuating  in  a  like  Judgment, 
from  which  the  plaintiff  appeals  to  this  court 

Frank  B.  Swope,  of  Portland  (Oliver  M. 
Hlckey,  of  Portland,  on  the  brief),  for  appel- 
lant. Philip  F.  A.  Boche,  of  Portland  (.Toseph 
&  Haney  and  B.  H.  Goldstein,  all  of  Portland, 
on  the  brief),  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  evidence  shows  that  on  March 
24, 1914,  an  indictment  was  returned  in  Mult- 
nomah county.  Or.,  against  Earl  Carl,  alias 
John  R.  Alnsley,  charging  him  with  the  crime 
of  obtaining  by  false  pretenses  from  the 
Meier  &  Frank  Company,  a  corporation,  mon- 
ey and  property  of  the  value  of  $25.50.  The 
person  so  charged  and  his  wife  were  arrested 
at  Los  Angeles,  Cal.,  by  an  officer,  who  took 
from  them  the  money  described  in  the  com- 
plaint and  brought  them  to  Portland,  Or., 
where  they  were  placed  in  Jail,  and  the  money 
was  deposited  with  the  defendant  as  county 
clerk.  The  plaintiff  is  an  attorney  to  whom 
was  executed  a  writing  which  reads: 


"April  24,  1914.    I,  the  undersigned,  for  and 

in  consideration  of  Bervices  performed  and  to  b« 
performed  by  Oliver  M.  Hickey,  for  me  and  m; 
wife,  hereby  assign,  transfer,  and  set  over  to 
said  Oliver  M.  Bickev  all  my  right,  title,  and  in 
terest  in  and  to  the  |130  now  held  by  the  derk 
of  the  circuit  court  of  tbe  state  of  Oregon,  as 
evidence  in  the  case  of  the  State  of  Oregon  t. 
Earl  Carl,  whose  true  name  is  Paul  Williams. 
I  further  certify  that  said  money  is  my  own 
money.  [SiRned]  Paul  A  Williams,  detained 
as  Earl  Carl." 

The  plaintiff  testified  that  he  made  a  con- 
tract with  Williams,  whereby  the  latter 
agreed  to  pay  him  for  the  service  so  to 
be  rendered  $200,  but  that  only  |66.25  had 
been  received  on  account  thereof.  Copies  of 
orders  made  by  the  trial  court  in  the  case  ot 
State  of  Oregon  against  Paul  Williams  were 
received  in  evidence  showing  the  return  to 
several  merchants  in  Portland,  Or.,  of  various 
articles  of  wearing  apparel  which  Williams 
had  unlawfully  obtained  from  them,  and  that 
by  false  pretenses  he  had  also  secured  from 
merchants  in  that  city,  naming  them,  sums  of 
money  amounting  to  $231.49,  on  account  of 
which  no  payment  was  made. 

Williams  was  taken  from  the  state  peni- 
tentiary, where  he  was  serving  a  term  upon  a 
conviction  under  the  indictment  mentioned  In 
order  that  he  might  appear  as  a  witness  for 
the  defendant  at  the  trial  of  this  cause,  and 
referring  to  the  $100  bill  described  In  the 
complaint  he  stated  upon  oath  that  he  ob- 
tained it  from  a  station  agent  in  tbe  depot 
at  Seattle,  Wash.,  by  exchanging  other  money 
for  it  This  statement  Is  not  contradicted  in 
any  manner.  On  direct  examination  the  fol- 
lowing question  was  propounded: 

"I  will  ask  you  point-bUtnk  it  the  $130  was 
your  money?  Xou  certified  in  there  (the  assign- 
ment), either  at  your  own  suggestion  or  at 
mickey's  suKi;estion,  that  'I  further  certify  that 
the  said  $130  is  my  own  money.'  Now,  you  told 
us  why  you  put  that  in.  In  fact,  was  tiiat  cer- 
tificate true?    Was  that  statement  true?' 

The  plaintiff's  counsel  then  said: 
"I  object  to  that,  if  tbe  court  please,  because 
the  pleadings  show  that  it  was  his  own  money." 

Tbe  defendant's  counsel  continued: 
"I  will  say  to  you  here  your  statement  doe* 
not  necessarily— I  don't  want  you  to  state  any- 
thing that  will  further  incriminate  you,  but  you 
can  state  truthfully  merely  so  tbe  jury  can  know 
what  was  in  your  mind  at  the  time  you  made  the 
assignment" 

The  plaintifTs  counsel  then  remarked: 
"I  object  to  that  question  on  the  ground  it  ia 
incompetent  irrelevant,  and  immaterial,  for  the 
reason  that  the  issues  made  by  the  pleadings 
show  4hat  tbe  legal  title  to  the  money  was  ia 
Mr.  Williams." 

The  objection  was  overruled,  and  an  ex- 
ception allowed.  Thereupon  the  defendant's 
counsel  further  inquired:  "What  do  you  say 
to  that?"  The  witness  answered:  "I  consid- 
ered it  my  money  at  that  time."  Williams 
was  further  questioned  by  defendant's  coun- 
sel as  follows: 

"Paul,  what  was  the  purpose  of  writing  this 
order  of  assignment  to  Hickey?  A.  Tbe  purposo 
was  to  secure  the  $130.  Q.  For  whom  ?  A.  My 
own  personal  expenses.     I  had  no  money.     Q. 
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Bxactly.  Now,  did  yon  hare  any  Mreement 
with  Hickey  to  pay  $200  attorney's  tees?  A. 
Well,  I  don't  exactly  remember  what  kind  of 
an  agreement  we  may  have  had  about  what  he 
was  to  receive  as  his  fees.  Q.  Do  yon  remember 
whether  you  had  any  definite  agreement  as  to 
his  fees?  A.  Tes,  there  was  some  agreement, 
and  that  assignment  covered  a  part  of  it.  Q. 
What  was  the  agreement?  A.  I  gave  him  to 
xiDderstand  my  mother,  and  probably  some  of  my 
wife's  relatives,  would  pay  him.  ♦  •  •  Q. 
What  then  do  you  say  was  the  purpose  of  giving 
Hickey  this  assignment?  A.  To  obtain  the  mon- 
ey from  Andrew  Vaughn,  principally.  Q.  That 
is  the  idea.  What  other  reason  did  you  have? 
A.  I  needed  money.  I  had  no  money.  I  needed 
it  for  expenses,  as  I  said  before,  and  I  realized 
I  would  have  to  pay  attorney's  teea.  I  thought 
I  would  probably  need  some  money  as  expenses 
while  I  was  laying  in  jail,  and  I  didn't  like  to 
■ee  Andrew  Vaughn  keep  the  money.  Q.  Fur- 
thermore, where  did  you  get  your  money  for  ex- 
rnses  while  you  were  in  the  county  jail?  A. 
got  that  from  Mr.  Hickey.  Q.  He  would  ad- 
vance you  small  sums  occasionally,  would  he, 
at  your  request?  A.  Mr.  Hickey  did  advance 
me  several  sums.  Q.  After  getting  this  so-called 
assignment?  A.  I  don't  know  exactly  when  all 
the  advances  were  made.  They  were  while  I 
was  in  jail.  Q.  The  assignment  was  given  al- 
most immediately  after  you  were  brought  here, 
was  it  not?  A.  I  should  say  about  8  or  10 
days  afterwards.  Q.  Now,  I  will  ask  you  once 
more  what  the  fact  was  about  having  any  agree- 
ment with  Hickey  about  paying  any  fixed  sum 
as  aa  attorney's  fee?  A.  Well,  I  really  don't  re- 
member any  fixed  sum ;  but  it  was  understood, 
of  course,  he  was  to  be  paid." 

When  all  the  testimony  had  been  received 
and  the  caose  submitted,  the  following  solic- 
itation was  made: 

"The  plaintiff  at  this  time  retjnests  the  court 
to  instruct  the  jury  to  bring  in  a  verdict  for 

glaintiff  for  the  property  described  as  the  $100 
ill,  for  the  reason  that  the  uncontradicted  evi- 
dence shows  that  the  plaintiff  is  entitled  to  it; 
second,  for  the  further  reason  the  defendant  has 
not  pleaded  any  special  property  in  it,  nor 
has  he  connected  himself  with  the  title  to  the 
property." 

This  motion  was  denied  and  an  exception 
allowed. 

An  exception  was  also  taken  to  a  part  of 
the  court's  charge  to  the  jury,  viz.: 

"The  plaintiff  must  satisfy  von  by  weight  of 
the  evidence  that  the  pieces  or  money  described 
In  the  complaint  were  the  property  of  Paul 
Williams  at  the  time  this  ossignment  was  made. 
Ee  must  also  satisfy  you  by  the  weight  of  evi- 
dence tbat'it  was  a  genuine  assignment,  made  in 
good  faith,  and  intending  to  convey  the  title 
to  him ;  that  it  must  have  gone  to  Mr.  Hickey." 
Here  a  juror  inquired:  "For  services?  The 
Court:  It  must  have  been  a  genuine,  real  trans- 
fer of  the  mone  v.  A  Juror:  No  matter  what  for? 
The  Court:  I  don't  care  what  it  must  have  been 
for,  but  it  must  have  been  for  Mr.  Hickey,  and 
not  in  trust,  not  to  do  something  else  with.  It 
must  have  been  a  real  transfer  of  the  money, 
and  Williams  must  have  owned  it.  The  pre- 
sumption is  when  you  find  a  man  with  some 
money  that  he  owns  it  Whether  he  does  in 
fact  own  it,  that  is  a  question  of  fact  the  jury 
will  have  to  determine." 

In  Coos  Bay  R.  R.  Co.  ▼.  Slglin,  28  Or. 
387,  38  Pac.  192,  which  was  an  action  of 
replevin  wherein  the  answer  failed  to  al- 
lege that  the  demanded  property  was  trans- 
ferred in  order  to  hinder,  delay,  or  defraud 
creditors  of  an  assignor,  it  was  held  that 
such  defense  was  unavailing  unless  pleaded, 
166P.-«1 


and  that  a  part  of  the  court's  charge  to  the 
contrary  was  erroneous.  In  reversing  the 
judgment  in  that  case  Mr.  Justice  Wolverton 
says: 

"The  instructions  of  the  court  below  to  which 
exceptions  were  taken  would  seem  to  indicate 
that  evidence  was  given  tending  to  show  that 
R.  A.  Graham  had  sold  or  transferred  the  prop- 
erty in  dispute  to  the  plaintiff  for  the  purpose  of 
cheating,  wronging,  and  defrauding^  his  cred- 
itors, in  which  purpose  plaintiff  participated,  or 
at,  least  was  chargeable  with  knowledge  thereof. 
Under  the  allegations  of  the  complaint,  plain- 
tiff is  required  to  show  title  in  himself,  or  a 
present  right  of  possession.  Any  evidence  which 
would  tend  directly  to  disprove  his  title  or  right 
of  possession  would  be  pertinent  under  the 
specific  denials  of  the  answer ;  and  the  question 
recurs  wbetlier  the  evidence  assumed  by  the  in- 
structions to  have  been  given  tends  to  this  end. 
Such  evidence  may  impeach  or  overthrow  plain- 
tiff's title,  but  it  cannot  be  said  that  it  disproves 
it  In  fact,  if  it  be  conceded  that  the  plaintiff 
purchased  the  property  directly  from  Graham, 
the  effect  of  sucn  'evidence  would  be  to  show  that 
it  had  title,  and  one  absolutely  good  as  against 
Graham.  When  the  statute  says  that  a  satfe  or 
transfer  of  property  made  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors  is 
void  as  to  them,  such  a  sale  or  transfer  is,  in 
legal  contemplation,  only  voidable,  and  that  at 
the  instance  of  a  creditor.  As  lietween  the  par- 
ties, the  sale  or  transfer  may  be  absolute  and 
unimpeachable.  Unless  a  creditor  moves,  the 
title  stands,  and  is  good  against  all  the  world; 
so  that  there  is  a  distinction  between  showing 
a  want  of  title,  and  in  impeaching  or  overthrow- 
ing it  •  •  *  Another  element  -  concurs  to 
make  this  new  matter,  and  that  is  the  alleged 
fraud  committed  as  against  creditors.  Usually 
fraud  cannot  be  proven  unless  alleged  by  the 
pleadings,  as  it  is  a  general  and  well-established 
rule  that  fraud  will  not  be  presumed.  The  object 
of  our  Code  pleading  is  to  give  notice  to'  the  op- 
posite party  of  the  defense  intended  to  be  in- 
terposed.   This  case  is  an  illustration  in  point" 

[1]  The  plalntUTs  counsel,  Invoking  the 
legal  principle  thus  announced,  maintains 
that  errors  were  committed  in  receiving  the 
testimony  so  objected  to,  and  in  giving  the 
Instruction  to  which  an  exception  was  taken. 
It  is  insisted  by  defendant's  counsel  that, 
since  the  decision  thus  referred  to  was  ren- 
dered, the  statute  has  been  amended  author- 
izing a  general  denial  to  put  In  issue  all  the 
allegations  of  a  complaint,  and,  this  being 
so,  the  testimony  objected  to  was  admissi- 
ble, and  the  Instruction  predicated  thereon, 
and  which  Is  complained  of,  was  proper. 
After  that  case  was  decided,  the  statute  was 
amended  by  inserting  the  words  Included 
in  brackets  as  follows: 

"The  answer  of  the  defendant  shall  contain: 
1.  A  [^neral  or]  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief;  [provided, 
however,  that  nothing  can  be  proved  under  a 
general  denial  that  could  not  be  proved  under  a 
specific  denial  of  the  same  allegation  or  allega- 
tions]. 2.  A  statement  of  any  new  matter  con- 
stituting a  defense  or  counterclaim,  in  ordi- 
nary and  concise  language,  without  repetition." 
B.  &  C.  Compilation,  {  73 ;  U  O.  U  {  73. 

It  will  thus  be  seen  that  the  amendment 
has  not  enlarged  the  original  acope  of  the 
answer,  and  only  permits  a  general  denial, 
at  the  election  of  a  defendant,  to  take  the 
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place  of  the  former  spedflc  contradiction  of 
the  material  allegations  of  the  plaintiff's 
primary  pleading.  The  defendant's  counsel 
cites  and  relies  upon  decisions  from  tbe 
Supreme  Courts  of  several  states,  the  aub- 
stnnce  of  which  is  stated  in  Gila  Valley,  etc., 
Co.  V.  Gila  County,  8  Aria.  292,  294,  71  Pac 
013,  914,  a<>  follows: 

"Where  the  Code  system  of  pleading  prerails, 
the  rule  is  almost  universal  that  a  general  denial 
in  a  replevin  case  puts  in  issue  every  fact  stat- 
ed in  the  complaint  necessary  to  sustain  the 
plaintiff's  cause  of  action." 

Tbe  decision  in  the  case  of  Coos  Bay  R. 
R.  Co.  V.  Slglln,  supra,  determines  the  ques- 
tion here  involved.  Nor  is  tbe  conclusion 
there  reached  without  support,  as  will  be 
seen  from  tbe  text-books  and  cases  cited  at 
page  393  of  tbe  opinion.  To  the  same  effect, 
see  Cobbey,  Heplev.  (2d  Ed.)  |  781. 

If  tbe  defendant  herein  had  offered  proof 
tending  to  show  that  tbe  money  so  deposited 
with  him  was  held  by  virtue  of  some  legal 
writ  caused  to  be  issued  by  Williams'  credi- 
tors, against  whom  the  plaintiff  obtained 
no  valid  title  by  reason  of  a  voidable  trans- 
fer of  the  money,  there  might  have  been 
some  reason  for  holding  the  general  issue 
sufficient  to  let  in  such  evidence.  Bailey  v. 
^  Swain,  45  Ohio  St  657,  16  N.  E.  370. 

[2]  Sections  1707-1713,  L.  O.  L.,  provide 
for  tbe  custody  and  disposal  of  stolen  or 
embezzled  property.  So  far  as  disclosed  by 
tlie  testimony  herein,  the  $100  bill,  the  right 
to  tbe  possession  of  which  is  controverted, 
does  not  come  within  the  keeping  or  distribu- 
tion of  such  money.  The  Portland  mer- 
chants from  whom  Williams  fraudulently 
obtained  money  and  goods  are  not  named, 
nor  the  value  of  such  merchandise  or  the 
sums  of  money  so  secured  from  each  stated 
in  the  answer.  Tbe  sufficiency  of  the  answer 
was  not  challenged  by  reason  thereof,  and 
tbe  orders  made  by  the  circuit  court  In  tbe 
case  of  state  against  Williams  supply  the 
necessary  laformation  in  these  particulars. 
Those  merchants  were  entitled  to  be  reim- 
bursed from  any  of  Williams'  property  that 
was  subject  to  execution.  So  far  as  the 
$100  bill  is  concerned,  they  were  mere  credi- 
tors whose  rights  could  be  asserted  and  es- 
tablished only  by  some  legal  writ  issued  In 
actions  instituted  for  that  purpose  whereby 
the  custody  of  that  sum  of  money  was  se- 
cured by  an  officer  who  could  Justify  his  acts 
under  the  process.  If  any  such  proceedings 
were  had,  the  defendant  herein  does  not 
connect  himself,  either  by  averment  or  proof, 
with  any  such  creditor,  and  for  that  reason 
be  Is  not  entitled  to  retain  the  possession  of 
the  $100  bill.  Cobbey,  Replev.  (2d  Ed.)  { 
786;  Wells,  Replev.  (2d  Ed.)  {  695.  Without 
deciding  the  question,  it  will  be  assumed  that 
tbe  remainder  of  the  money  was  unlawfully 
obtained  by  Williams  from  the  Portland 
merchants  whom  he  was  enabled  to  defraud, 
and  that  under  sections  1707-1713,  L.  O.  U, 


the  defendant  or  his  successor  in  office  holds 
and  should  have  custody  of  the  sum  of  $30 
until  it  has  legally  been  distributed. 

[S]  Errors  were  committed  in  refusing  to 
direct  a  verdict  in  plaintiff's  favor  for  tha 
$100  bill,  in  receiving,  over  objection  and 
exception,  the  testimony  mentioned,  and  in 
giving  the  instruction  the  sufficiency  of 
which  was  challenged. 

Tile  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  direction  to  ren> 
der  Judgment  for  the  plaintiff  that  be  is  tbe 
owner  of  and  entitled  to  the  Immediate  pos- 
session of  tbe  $100  bilL 

McBMDE,  C.  J.,  and  BEAN  and  Mc- 
CAMANT,  JJ.,  concur. 

(85  Or.  ms} 
SWANK  V.  MOISAN  et  al  • 
(Supreme  Court  of  Oregon.    July  24,  1917.) 

1.  Pleaoino  $=3360(4)  —  Election  betweek 
Defenses— PowEBs  of  Coubt. 

The  circuit  court  has  power  to  require  aa 
election  between  affirmative  defenses,  provided 
the  application  of  plaintiff  is  made  seasonably, 
and  tbe  action  of  tbe  court  is  based  on  some 
good  reason  shown  by  tbe  record. 

2.  Sales  ®=»4»— Invalid  Contbacts— Wak- 
BANTiEs— Validity. 

If  a  contract  of  sale  of  an  automobile  was 
invalid,  warranties  of  tbo  machine  made  by  the 
seller  are  also  invalid. 

3.  Plbadino  ®=>369(4)  —  Ihconbibtert  Dk- 

FENSES— EIJ:CTI0N— POWEBS  OF  COUBT. 

Since  answers  are  not  inconsistent  so  long 
as  they  may  both  be  true,  an  answer  in  aa  ac- 
tion on  a  note,  alleging  an  agreement  for  ex- 
change of  automobiles,  the  note  being  given  to 
cover  the  difference,  and  setting  up  certain  war- 
ranties which  were  broken,  is  not  so  incooaist- 
ent  with  a  second  answer  alleging  invalidity  of 
the  ealo  by  reason  of  failure  to  comply  with 
Laws  1911,  p.  26.5,  |  3,  as  to  registering  owner- 
ship that  an  election  of  answers  should  have 
been  required. 

4.  Appeal  and  Ebbob  €=3l039(9)— Habjtless 
Ebbob— BxquiBiNo  Election  between  De- 
fenses. 

Where  the  court  erroneously  required  de- 
fendant to  elect  between  two  defenses  and  he 
chose  the  first,  the  judgment  should  be  afiirmed, 
notwithstanding  the  error,  if  the  second  answer 
was  insufficient. 

5.  Sales  €==>48  —  Autohobilxs  —  Reoistba- 
TION  OF  Tixx*. 

Laws  1911,  p.  265,  S  3,  requiring  the  ven- 
dor of  an  automobile  within  five  days  after 
the  sale  to  report  to  the  secretary  of  state  the 
name  and  address  of  the  vendee,  or  providing 
that  the  vendee  may,  within  ten  days,  have 
the  license  number  transferred  to  himself,  and 
providing  that  no  sale  or  transfer  shall  be  valid 
without  compliance  with  the  statute,  a  sale 
without  compliance  is  not  invalid  ab  initio,  but 
the  statute  merely  attaches  a  contingent  condi- 
tion subsequent  on  which  tbe  sale  may  become 
abortive. 

6.  Sales  «=s»48— Validitt. 

There  is  a  vital  distinction  between  a  con- 
tract void  ab  initio  and  a  contract  merely  void- 
able. 

7.  Sales  $=948— Invauditt— Rights  of  Pas- 
ties. 

\vhere  a  sale  of  an  automobile  was  invalid 
for  failure  to  comply  with  Laws  1911,  p.  265, 
I  3,  the  vendor  could  replevy  tho  automobile 
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and  recover  the  value  of  its  use,  though  he  could 
not  recover  on  a  note  given  to  evidence  the 
purchase  price. 

8.  Sales  <S=9354(4)  —  Action  fob  Pbicb  —  Db- 

FENSES. 

In  action  on  note  eiven  on  exchange  of  auto- 
mobiles, where  answer  bct  up  defense  of  breach 
of  warranty  and  of  failure  to  complj  witli 
Laws  1911,  p.  2G5,  §  3,  as  to  registration  of 
title,  since  the  plaintiff  could  not  recover  on  the 
note  if  the  sale  was  invalid,  the  second  answer 
set  up  a  substantial  defense,  and  it  was  error 
to  require  an  election. 

DepartmMit  No.  2.  Appeal  from  Circuit 
Court,  Marlon  County;  Percy  R.  Kelly,  Judge. 

Action  by  Sherm  Swank  against  Mart  T. 
Molsan  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Reversed  and  le- 
manded. 

This  is  an  action  on  a  promissory  note  for 
$750  given  by  the  defendants  to  plaintiff  Oc- 
tober 5,  1912.  The  complaint  is  in  the  usual 
form.  The  answer  denies  the  allegaUous  of 
the  complaint  "except  as  hereinafter  alleged." 
A  first  afarmative  answer  alleges  an  agree- 
ment between  the  parties  for  the  exchange 
of  a  runabout  owned  by  defendants  for  a 
touring  car  owned  by  plaintiff  and  the  ex- 
ecution of  the  note  in  question  to  cover  the 
difference  In  the  value  of  the  two  vehicles. 
The  defendants  allege  certain  warranties  of 
the  touring  ear  which  were  broken,  to  their 
damage  in  a  sum  equal  to  the  face  of  the 
note  given  plaintiff.  A  second  afBrmatire  an- 
swer alleges  that  the  note  was  given  to  make 
up  the  difference  In  the  value  of  the  automo- 
biles exchanged,  and  then  sets  up  the  follow- 
ing allegations: 

"That  for  some  time  prior  to  the  5th  day  of 
October,  1912,  the  plaintiff  had  duly  .registered 
with  the  secretary  of  state  of  Oregon  his  said 
Maxwell  touring  car,  as  is  provided  by  section 
3  of  chapter  174  of  the  Session  Laws  for  the 
year  1911,  but  the  plaintiff  failed,  upon  making 
■aid  sale  and  exchange  with  defendants  as 
aforesaid,  and  when  transferring  and  deliver- 
ing said  Maxwell  touring  car  to  defendants, 
within  five  days  after  the  date  of  said  sale  and 
exchange,  or  at  any  time  thereafter,  to  notify 
the  secretary  of  state  of  such  sale  or  giving 
said  secretary  of  state  the  name  of  the  purchas- 
er, and  the  number  under  which  said  automo- 
bile was  registered,  or  did  said  defendants,  with- 
in five  days  after  making  said  sale  and  ex- 
change, or  any  time  thereafter,  make  appli- 
cation to  the  secretary  of  state  of  Oregon  to 
have  the  license  or  registration  number  transfer- 
red to  them,  as  is  provided  by  section  8  of  said 
chapter  174  o^  the  Session  Laws  for  the  year 
1911,  and  by  reason  of  the  premises  the  afore- 
Baid  sale  and  transfer  is  illegal  and  void." 

The  statute  referred  to  in  the  answer  Is 
the  motor  vehicle  act  of  1911.  It  makes  pro- 
vision for  the  operation  and  registration  of 
motor  vehicles.  Section  8,  which  is  material 
bere,  is  as  follows: 

"Upon  the  sale  of  a  vehicle  registered  in  ac- 
cordance with  this  act  the  vendor  shall,  within 
five  days  after  the  date  of  such  sale,  notify  the 
secretary  of  state,  stating  the  name  and  business 
address  of  the  purchaser  and  the  number  under 
whicli  such  vehicle  is  registered;  provided,  that 
the  vendor  may,  upon  application  at  the  time 
of   such   notice,  have   the   registration   number 


transferred  to  a  vehicle  described  in  such  appli- 
cation and  owned  by  him,  and  which  is  not  li- 
censed under  the  law;  or  if  any  application  bo 
not  received  by  the  secretary  of  state  for  a 
transfer  of  the  license  number  by  the  vendor,  as 
above  provided,  the  vendee,  upon  filing  appli- 
cation after  five  days  and  within  ten  days  after 
the  date  of  sale,  may  have  the  license  or  reg- 
istration number  transfen'ed  to  him.  A  fee  of 
ono  d<^ar  shall  be  paid  to  the  secretary  of 
state  for  each  transfer,  all  applications  for 
which  he  shall  file  in  his  office  and  note  upon 
the  registration  book  or  index  such  change,  and 
at  least  monthly  notify  every  county  clerk  of 
the  state  of  such  transfers,  each  of  whom  shall 
immediately  note  the  same  on  the  list  of  regis- 
tered vehicles  and  kept  on  file  as  herein  provided. 
No  sale  or  transfer  of  any  vehicle  shall  be  valid 
without  compliance  with  this  sectiMi." 

On  plaintltTs  application  the  court  re- 
quired defendants  to  elect  on  which  of  the  two 
affirmative  answers  they  would  defend,  hold- 
ing, in  effect,  that  these  answers  are  Incon- 
sistent and  contradictory.  Defendants  elect- 
ed to  try  the  case  on  their  first  affirmative 
answer.  Plaintiff  replied,  admitting  that  the 
note  was  given  In  connection  with  the  ex- 
change of  the  automobiles,  to  cover  the  dif- 
ference in  their  value,  and  denying  the  other 
affirmative  allegations  of  the  answer.  The 
Jury  found  for  plaintiff;  from  a  judgment 
in  his  favor  defendants  appeal. 

William  P.  Lord,  of  Portland,  for  appel- 
lants. W.  0.  Winslow,  of  Salem,  for  re- 
spondent 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  [1]  This  appeal  raises  only  one  ques- 
tion of  law:  Did  the  circuit  court  err  In  re- 
quiring defendants  to  elect  on  which  of  their 
affirmative  defenses  they  would  stand?  The 
power  of  the  circuit  court  to  require  such 
election  in  a  proper  case  is  well  established. 
Harvey  v.  Southern  Pacific,  46  Or.  505,  512, 
80  Pac.  1061,  provided  that  the  application  of 
the  adverse  p(irty  Is  made  seasonably.  Rosen- 
wald  V.  Oregon  City  Transportation  Co.,  168 
Pac.  831,  833.  The  action  of  the  court  In  re- 
quiring an  election  must  be  based  on  some 
good  reason  shown  by  the  record.  Susznlk 
V.  Alger  Logging  Co.,  76  Or.  189,  196,  147 
Pac.  922. 

[2,  S]  The  only  ground  for  requiring  an 
election  which  Is  relied  on  in  this  case  is 
that  the  two  defenses  are  "Inconsistent  and 
legally  contradictory."  If  the  contract  of 
sale  is  invalid  as  contended  In  the  second 
affirmative  answer,  the  warranties  whldi 
defendants  set  up  In  their  first  affirmative 
answer  are  also  invalid.  2  Hechem  on  Sales, 
S  1056;  Howard  v.  Harris,  8  Allen  (Mass.) 
297;    Gunderson  v.  Richardson,  56  Iowa,  56, 

8  N.  W.  683,  41  Am.  R^.  81 ;  Flnley  v.  Quirk, 

9  Minn.  194  (611.  179),  86  Am.  De&  93,  96. 
The  legal  contentions  of  defendants  are  there- 
fore not  harmonious,  but  this  Is  not  sufficient 
to  charge  these  answers  with  inconsistency. 
Snodgrnss  v.  Andross,  19  Or.  236,  239,  23  Pac. 
969.  Under  the  Oregon  decisions  answers  are 
not  inconsistent  so  long  as  they  may  both  be 
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traft.  McDonald  ▼.  American  Mortgage  Co^ 
17  Or.  626,  633,  21  Pac.  883;  Snodgrass  v. 
Andross,  19  Or.  236,  239,  23  Pac  969 ;  Veasey 
V.  Humphreya,  27  Or.  515,  620,  41  Pac.  8; 
Randall  v.  Simmons,  40  Or.  554,  559,  67  Pac. 
513;  Dutro  t.  Ladd,  50  Or.  120,  122,  91  Paa 
459;  Susznlk  v.  Alger  Logging  Co.,  76  Or. 
189,  195,  147  Pac.  922.  Tested  by  this  rule, 
the  affirmative  answers  are  not  Inconsistent, 
and  the  circuit  court  should  not  have  re- 
quired defendants  to  elect  as  between  them. 

[4-8]  Notwithstanding  this  error,  the  Judg- 
ment should  be  affirmed  If  the  second  affirma- 
tive answer  is  insufficient.  The  sufficiency  of 
this  answer  is  dependent  on  the  construction 
to  be  given  section  8  of  the  motor  vehicle 
law  of  1911,  quoted  above.  The  purpose  of 
legislation  requiring  the  registration  of  au- 
tomobiles is  defined  in  Huddy  on  Automobiles 
(3d  E».)  {  69: 

"The  reason  assigned  for  the  necessity  of  ree- 
istration  and  licensing  is  that  the  vehicle  should 
be  readily  identified  in  order  to  debar  operators 
from  violating  the  law  and  the  rights  of  others, 
and  to  enforce  the  laws  regulating  the  speed, 
and  to  hold  the  operator  responsible  in  cases 
of  accident.  The  I^egislatures  have  deemed  that 
the  best  method  of  identification,  both  as  to  the 
vehicle  and  the  owner  or  operator,  is  by  a  num- 
ber on  a  tag  conspicuously  attached  to  the  ve- 
hicle. In  case  of  any  violation  of  law  this 
furnishes  means  of  identification,  for,  from  the 
number,  the  name  of  the  owner  may  be  readily 
ascertained  and  through  him  the  operator." 

With  the  at>ove  purposes  In  view  the  Leg- 
islature has  provided  that  unless  a  motor 
vehicle  is  registered  with  the  secretary  of 
state  within  ten  days  after  its  sale,  such 
sale  is  Invalid.  The  act  does  not  make  the 
sale  invalid  ah  Initio.  The  contract  of  these 
parties  was  valid  when  made.  The  effect  of 
the  statute  is  to  attach  to  every  sale  of  a  mo- 
tor vehicle  a  contingent  condition  subsequent 
under  which  the  sale  may  become  abortive 
on  failure  to  comply  with  the  statutory  re- 
quirements with  reference  to  registration. 
The  contract  with  which  we  are  concerned 
was  not  immoral,  and  it  violated  no  stat- 
ute when  It  was  made.  Does  the  invalidity 
of  the  sale  arising  ten  days  later  through 
the  operation  of  the  statute  preclude  the  en- 
forcement by  the  vendor  of  a  note  given  for 
the  purchase  price? 

There  is  a  vital  distinction  between  a  con- 
tract void  ab  initio  and  a  contract  merely 
voidable.  Bradtfeldt  v.  Cooke,  27  Or.  194, 
201,  40  Pac.  1,  50  Am.  St  Bep.  701.  The 
contract  was  ineffectual  rather  than  Illegal, 
and  the  case,  therefore,  falls  without  the 
rule  announced  In  Ah  Doon  v.  Smith,  25  Or. 
89,  34  Pac.  1093;  Pacific  Live  Stock  Co.  ▼. 
Gentry,  38  Or.  275,  290,  61  Pac.  422,  65  Pac. 
597;  CuUlson  v.  Downing,  42  Or.  377,  383, 
71  Pac.  70;  Jackson  v.  Baker,  48  Or.  155, 
157.  85  Pac  512. 

We  have  found  no  case  construing  such 
a  statute  as  that  with  which  we  are  con- 
cerned, but  under  analogous  statutes  regu- 
lating sales  the  rule  seems  to  be  that  the 
vendor  cannot  recover  the  purchase  price  of 
property  sold  in  a  manner  which  the  statute 


inhibits.  The  cases  make  na  distinction 
between  actions  based  on  the  rontract  of 
sale  and  those  based  on  notes  or  checks  given 
for  the  purchase  price.  < 

It  is  held  that  a  merdiant  wh-tse  weights 
have  not  been  sealed  as  required  by  statute 
cannot  recover  the  purchase  priix  of  goods 
sold  by  these  weights.  Smith  v.  Arnold,  106 
Mass.  260,  271;  Sawyer  v.  Smith,  109  Mass. 
220;  Bisbee  v.  McAllen,  39  Minn.  143,  144, 
145,  39  N.  W.  299.  Where  a  statute  requires 
an  official  survey  of  lumber  by  a  sworn  sur- 
veyor, a  merchant  cannot  recover  the  pur- 
chase price  of  lumber  sold  without  such 
survey.  Richmond  t.  Fobs,  77  Me.  590,  1 
Ath  830;  Prescott  v.  Battersby,  119  Mass. 
285,  287. 

A  Massachusetts  statute  required  "oats 
and  meal  to  be  bargained  for  and  sold  by  the 
bushel."  A  seller  who  sold  by  the  bag  was 
denied  the  right  to  recover  the  purchase 
price.  Eaton  v.  Kegan,  114  Mass.  433,  434. 
435.  Several  of  the  states  have  enacted  stat- 
utes requiring  an  official  analysis  of  com- 
mercial fertilizers  and  the  marking  of  their 
containers  in  a  certain  manner.  It  is  held 
that  no  action  will  lie  for  the  enforcement 
of  promissory  notes  given  for  the  purchase 
price  of  fertilizers  sold  in  violation  of  these 
regulations.  Campbell  v.  Segars,  81  Ala. 
259,  1  South.  714 ;  Pacific  Guaift)  Ca  y.  Mul- 
len, 66  Ala.  582,  589;  Johnston  v.  McCon- 
nell,  65  Ga.  129,  130-132;  Conley  v.  Sims,  71 
Ga.  161,  162,  163:  Allen  v.  Pearce,  84  Ga. 
606,  10  S.  B.  1015;  Vanmeter  t.  Spurrier, 
94  Ky.  22,  28-31,  21  S.  W.  337;  McConnell 
V.  Kitchens,  20  S.  0.  430,  439,  440,  47  Am. 
Rep.  845. 

The  sale  of  plaintiff's  automobile  became 
invalid  ten  days  after  the  date  of  sale  by 
operation  of  this  statute.  There  being  noth- 
ing Immoral  or  unlawful  in  the  contract  of 
the  parties,  the  law  will  not  leave  them  where 
it  finds  them.  Plaintiff  could  replevy  his  au- 
tomobile and  recover  the  value  of  its  use 
by  the  defendants.  Keller  v.  Bley,  15  Or. 
429,  433,  15  Pac.  705;  Bowman  v.  Wade,  54 
Or.  347,  852,  103  Pac.  72;  Kidder  v.  Hunt, 
1  Pick.  (Mass.)  328,  331,  332, 11  Am.  Dec  183; 
Basford  ▼.  Pearson,  9  Allen  (Mass.)  387,  391, 
85  Am.  Dec.  764:  Williams  v.  Bemis,  lOS 
Mass.  91,  92,  03,  11  Am.  Rep.  318;  White 
V.  Wieland,  109  Mass.  291,  292;  Boot  v. 
Burt,  118  Mass.  521,  523;  Parker  v.  Tainter, 
123  Mass.  185,  187;  Lockwood  v.  Barnes,  3 
Hill  (N.  T.)  128.  131,  182,  38  Am.  Dec  620; 
GlUet  V.  Maynard,  6  Johns.  (N.  T.)  85.  4  Am. 
Dec  320;  Smith  v.  Smith,  28  N.  J.  Law,  208, 
217,  78  Am.  Dec  49.  But  plaintiff  cannot  re- 
cover on  a  note  given  to  evidence  the  pur- 
chase price  on  a  sale  which  is  invalid.  The 
second  affirmative  answer  stated  facts  suffi- 
cient to  constitute  a  defense,  and  the  error 
In  requiring  an  election  was  substantial. 
The  judgment  is  reversed,  and  the  cause  re- 
manded. 

McBRIDE,  Cw  J.,  and  MOORS  and  BEAN, 
JJ..  concur. 
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BAILLIB   T.    OOLUlfBIA   GOLD   MINING 
CO.  et  aL 

(Supreme  Court  of  Orecon.    July  24,  1917.) 

1.  E^UITT  «s>148(5)— PUSADING— MULTIFAKI- 

onsREss. 
A  bill  by  a  minority  stockholder  against  a 
corporation  and  the  holders  of  the  majority 
stock,  allepting  a  series  of  frauds  committed  by 
the  defendants  through  control  of  the  corpora- 
tion, and  praying  for  an  injunction  and  money 
judgment,  is  not  multifarious. 

2.  COKPORATIONS  <S=>202  —  MlNOHITT  STOCK- 

EOLDEB  —  MisKANAQEUXiTT— Right  OF  Ac- 
tion. 
The  injury  sustained  by  a  minority  stock- 
holder in  a  mining  company  tlirough  improper 
manipulation  of  its  funrls  by  the  controlling 
stockholder  was  consequential,  and  the  right 
of  action  to  recover  the  moneys  taken  was  pri- 
marily in  the  mining  company. 

8.    COBPOBATIONS    ©SslHS— ISdCKCJISl!    OV  POW- 

wis  BY  Directors— niriDKrrDs— Statute. 
Tinder  L.  O.  L.  i  6691,  the  powers  vested  in 
a  corporation,  including  the  declaration  of  divi- 
dends, are  exercised  by  the  directors. 

4.  Corporations  <g=»152  —  Deciaratiow  oy 
Dividends — Intebference  by  CotniTs. 

The  question  of  whether  dividends  shall  be 
declared  by  a  corporation  is  ordinarily  one  of 
its  internal  management,  with  which  the  courts 
will  not  interfere. 

5.  Corporations  «=»152— Dividends— Action 
OP  Dibxctobs. 

Directors  must  act  honestly  and  with  dis- 
cretion in  the  performance  of  their  duties;  which 
principle  applies  to  their  action  as  to  diridends, 
and  in  a  clear  case  equity  will  sometimes  com- 
pel a  corporation  to  declare  a  dividend. 

6.  CoRroRATioNS  «=»152— Dividends— ViBTO- 
AL  Declaration  by  Court  of  Equity. 

A  court  of  equity  will  refuse  to  treat  a  mis- 
appropriation of  corporate  funds  by  majority 
stockholders  as  an  equitable  declaration  of  a 
dividend,  when  the  complaining  stockholder  has 
not  qualified  himself  to  sue  on  behalf  of  the 
corporation,  and  when  there  is  no  showing  that 
the  financial  condition  of  the  corporation  ia  such 
as  to  require  the  directors  to  declare  a  divi- 
dend. 

7.  Corporations  «=9l62— Sim  by  Minority 
Stockholder— C0UPI.AINT. 

Where  the  complaint  of  a  minority  stock- 
holder in  a  mining  company  against  tne  com- 
pany, other  compares,  and  an  individual  who 
controlled  all  the  companies,  did  not  purport 
to  be  brought  on  behalf  of  all  stockholders  sim- 
ilarly situated,  and  did  not  allege  a  demand 
on  the  board  of  directors  to  bring  suit  in  the  cor- 
poration's name,  and  did  not  sufficiently  excuse 
failure  to  demand  action,  the  complaint  did  not 
state  a  cause  of  suit  in  the  corporation  s  right. 

8.  Corporations  «=s>206C4)— Suit  by  Minori- 
ty Stockttolders— Presumption  as  to  Ac- 
tion of  Directors — Statute. 

The  mere  fact  that  directors  are  elected 
by  the  vote  of  a  stockholder  against  whom  suit 
should  be  brought  for  minority  stockholders  in 
the  name  of  the  company  does  not  raise  a  pre- 
sumption they  will  refuse  to  order  suit  brought, 
or  will  conduct  it  oollusively;  the  prestui^cm 
being  that  the  directors  will  do  their  duty  under 
L.  O.  L.  §  6(580,  whereby  they  are  sworn  faith- 
fully and  honestly  to  discharge  their  duties. 

9.  Corporations  «=»211(5)— Suit  by  Minori- 
ty Stookhoujeh  —  Failure  to  Dbuand 
That  Directors  Sue— lixcusE. 

A  minority  stockholder,  suing  in  the  name 
of  his  company,  if  he  would  excuse  failure  to 


make  demand  on  the  directors,  should  nanid 

them,  show  that  they  are  the  guilty  parties,  or 
show  sudi  relationship  to  the  guilty  parties,  by 
blood,  marriage,  or  business  associations,  as  will 
justify  the  condnsion  they  will  refuse  to  do 
their  duty.  A  general  statement  that  the  com- 
pany or  its  board  is  in  control  of  the  guilty 
party  will  not  suffice.  If  plaintiff  has  no  In- 
formation as  to  who  the  directors  are,  he  should 
allege  acts  showing  diligence  on  his  part  to  se- 
cure the  information,  and  the  obstacles  inter- 
posed by  defendants. 

10.  Corporations  «=>207— Suit  by  Minority 
Stockiioldbb. 

A  minority  stockholder  in  a  corporation  in 
a  proper  case  may  sue  on  behalf  of  the  corpora- 
tion ;  but  this  right  ia  liable  to  abuse,  and 
should  be  limited  by  adherence  to  those  rules 
which  experience  has  shown  to  be  necessary. 

11.  Process  «=>8S>— Service  by  Publicatior 
— Necessity  or  Attachment. 

A  suit  brought  by  a  stockholder  on  behalf 
of  his  corporation  is  in  pernmam,  and  relief 
cannot  be  granted  unless  the  party  against 
whom  the  claim  is  assorted  is  served  or  appears; 
if  he  is  served  by  publication,  there  must  be  a 
seizure  by  the  court  of  some  property  belong- 
ing to  him  on  which  to  base  tiie  service  by  pub- 
lication. 

12.  Corporations  €=>65  —  Stock— Jurisdic- 
tion— Corporate  Stock — Situs. 

Stock  in  an  Oregon  corp<A-ation  is  subject 
to  the  jurisdiction  of  the  Oregon  tCourts,  though 
the  certificates  are  without  tiie  state  and  are 
owned  by  nonresidents. 

13.  Equity  «=141(1)—Pm:adinq— Laches. 
Where,  after  the  lapse  of  16  years,  a  minor- 
ity stockholder  asserts  in  equity  a  cause  of  ac- 
tion in  favor  of  the  corporation  which  would  be 
barred  in  6  years,  if  the  corporation  had  sued 
at  law,  plaintifTs  complaint  should  allege  the 
impediment  to  an  earlier  prosecution  ^  the 
claim,  how  he  remained  in  ignorance  so  Imig, 
and  how  and  when  the  matter  came  to  his 
knowledge. 

14.  Limitation  op  Actions  ®=321C1)— Recov- 
KBY  OF  Dividend— Statute. 

An  action  at  law  to  recover  a  dividend  must 
be  brought  within  six  years,  under  L.  0.  Ia  {  6. 

15.  Equity  «=334e— Laches. 

Equity  b^ng  disposed  to  follow  the  law, 
if  an  equitable  suit  is  brought  within  the  time 
allowed  to  bring  a  corresponding  action  at  law, 
the  burden  is  on  defendant  to  allege  and  prove 
laches;  if  the  suit  is  brought  after  expiration 
of  the  time,  plaintiff  diould  explain  tfaJe  delay 
in  his  bin. 

16.  LnoTATioN*  OF  Actions  «=>179(1)— Stat- 
ute OF  LncITAnONB— SUSFKNBION  BY  AB- 
SENCE OR  Concealment. 

If  a  minority  stockholder,  suing  his  cont- 
peny,  others,  and  an  individual  in  control  of 
all,  for  misappropriation  of  corporate  funds, 
relied  on  L.  O.  L.  $  16,  relative  to  the  effect  of 
absence  or  concealment  in  suspending  the  run- 
ning of  the  statute  of  limitations,  his  suit  hav- 
ing been  brought  14  or  15  years  after  the  mis- 
appropriations, he  should  have  averred  that  de- 
fendant foreign  corporations  had  never  done  busi- 
ness in  Oregon,  that  the  individual  defendants 
had  continuously  resided  in  a  state  other  than 
Oregon  rince  the  acts  complained  qf  took  place, 
and  should  set  up  the  aggregate  amount  of  tims 
they  had  spent  in  Oregon. 

17.  Limitation  of  Actions  «=>103(1)  — 
Trusts— Directors  and  Majority  Stock- 
holders—Disavowal of  Trust. 

A  director  is  a  trustee,  as  is  a  majority 
stockholder  in  some  sense ;  but,  when  they  dis- 
avow the  trust  by  misappropriating  funds,  the 
statute  of  limitations  begins  to  run. 
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la  linrtTATiow  OF  AcnoKs  *»108(2)— Hun- 
kino  IN  Favor  or  TRtrBTEE. 
The  statute  of  limitations  wiU  not  run  in 
faror  of  the  trustee  of  an  express  tniat,  ex- 
cept when  the  trustee  repudiates  the  trust  and 
appropriates  the  property  to  his  own  use. 

19.  Contracts  <8=s>193  —  Option  Cohtraci^ 

CONSTBUCnON. 

Where  a  contract  between  plaintiff  and  de- 
fendant provided  that  plaintiff  should  have  the 
privilege  of  purchasing  a  5  per  cent,  interest 
"in  tlfe  equity  now  owned  by"  defendant  "jn 
said  Coluitihia  mine  at  the  agreed  price  of  $5.- 
000,"  plaintiff  was  not  entitled  to  a  5  per  cent 
interest  in  the  mine  after  the  purchase  price 
due  the  sellers  to  defendant  company  had  been 
paid  in  full. 

20.  Reformation  of  iNBTurnMENTS  *:=&— Op- 
tion Contract— ExECDTioN.  _ 

Where  parties  have  given  their  contract  a 
practical  construction  in  accordance  with  its  ob- 
vious manning  and  have  fully  executed  the  con- 
tract when  80  construed  by  them,  and  where 
there  are  no  allegations  of  fraud  or  imposition,' 
tho  contract  cannot  be  reformed. 

21.  Limitation  of  Actions  «=s>87(8)— Stat- 
ute of  Limitations— Misappropriation  of 
CoRPOBATE  Funds. 

A  foreign  majority  stockholder  in  an  Oregon 
corporation,  who  misapppopriatod  moneys  of 
tbe  company  in  fraud  of  a  minority  stockholder, 
is  liable  to  accoimt  for  the  money  misappropri- 
ated, unlofss  he  can  show  that  he  has  been  in 
the  state  more  than  six  years  since  the  misap- 
propriation. 

22.  Interest  CsslZ— Claim  fob  Misappropbi- 
ATTON  OF  Corporate  Phnds. 

Where  a  director,  in  control  of  the  funds  of 
the  corporation,  abstracts  and  appropriates  to  his 
own  use  a  definitely  ascertained  sum  of  money  to 
which  he  is  not  entitled,  the  claim  of  the  corpora- 
tion to  reimbursement  will  bear  interest  at  the 
legal  rate  from  the  date  of  the  misappropriation. 

23.  Mines  and  Minerals  «=b105(1)  —  Kiqht 
OF  MiNOBiTT  Stockholder — Acquisscenos 
in  Ultra  Vires  Bxpenditubbs. 

Expenditures  by  a.  mining  company  on  be- 
half of  another  mining  and  milling  company 
located  in  another  state  were  ultra  vires,  but  a 
minority  stockholder  in  the  mining  company, 
who  assented  to  tbe  policy  of  investing  its  funds 
in  outside  enterprises,  and  who  has  made  no  ob- 
jection to  the  investment  in  question  for  15 
years  after  notice  thereof  cannot  take  advantage 
of  the  expenditures  in  his  suit  against  a  major- 
ity stockholder  for  misappropriation  of  corpo- 
rate funds. 

24.  CoRPOBATioNB  «=>380  —  Acquisition  or 
Majority  of  Stock  in  AnotIier  Oompant— 
DuTT  of<3ontroluno  Compant. 

When  a  corporation  acquires  a  majority  of 
the  stock  of  another  corporntion,  it  assumes  the 
obligation  to  manage  the  affairs  of  the  controlled 
company  for  the  benefit  of  all  stockholders,  and 
not  for  its  own  aggrandizement 
26.  Mines  and  Minerals  «=>10C (2)— Mining 
Company— DuTT  of  President  and  Direc- 
tor. 
It  was  the  dut^  of  the  president  of  a  mining 
company,  one  of  its  directors,  to  conduct  the 
company  s  affairs  with  an  eye  solely  to  the  in- 
terests of- the  company. 

26.  COBPOBATIONS  ®=9205— MINORITY  STOCK- 
HOLDER—FAILURE  TO   OBJECT  TO   IjOANS. 

A  minority  stockholder  in  a  mining  com.- 
pany,  who  knew  of  loans  to  a  lumber  company 
confrolled  by  the  individual  who  controlled  the 
mining  company,  and  who  made  no  objection  to 
them  before  bringing  his  suit  against  the  in- 
dividual, the  mining  company,  and  various  others 
for  misappropriation  of  the  mining  company's 
funds.  wn>!  not  required  to  permit  such  method 
of  doing  business  to  continue. 


27.  eubezzlbuent  «=320  —  dealing  with 
Funds  by  Minority  Stockholder. 

Where  a  minority  stockholder  in  a  mining 
company  was  in  active  charge  of  the  plant  and 
learned  that  the  individual  in  control  of  the 
company  had  misappropriated  the  company's 
funds,  so  that  he,  the  minority  stockholder, 
withdrew  the  funds  the  company  then  bad  on 
deposit  in  a  bank,  took  certificates  of  deposit, 
and  turned  them  over  to  the  regi^^ry  of  the 
court,  noticing  the  controlling  individual,  he 
was  not  guilty  of  embezzlement 

28.  Corporations  ©^OASCB)— Remedy  of  Mi- 
nority Stockholder — Receivership. 

A  minority  stockholder  in  a  mining  com- 
pany, on  discovering  that  the  individual  in  con- 
tn>l  thereof  had  misappropriated  ita  fonda; 
should  have  applied  for  a  receivership,  instead 
of  himself,  he  being  the  active  manager  of  the 
company,  taking  certificates  of  deposit  for  the 
company  8  funds  in  bank  and  turning  them 
into  the  registry  of  the  court  in  which  he  sued. 

29.  Corporations   «=>189(2)— Stockholder's 
Suit— Evidence. 

The  making  of  improper  Inreatments  by  m 
majority  stockholder  in  a  mining  company, 
though  acquiesced  in  by  a  minority  stockholder, 
was  material  in  the  minority  stockholder's^  suit 
for  misai>propriation  of  funds  as  characteiinng 
the  manai^ement  of  the  company. 

80.  Corporations  «=s»189(10)  —  Right  of  Hi- 
noritt  Stockholder— Keceivebship. 
A  minority  stockholder,  complaining  of  mis- 
appropriation of  corporate  funds  by  a  majority 
stockholder,  is  proceeding  in  his  own  right  and 
not  in  the  right  of  the  company,  if  he  applies 
for  a  receivership. 

31.  Corporations  «=»189(11)  —  Stockhold- 
er's Suit— Answer. 
In  a  minority  stockholder's  suit  against  hii 
company,  others,  and  an  individual  controlling 
them  all.  defendants,  who  appeared  generally 
for  the  first  time  when  decree  for  plaintiff  was 
entered,  should  be  permitted  to  answer,  if  th^ 
elect  and  to  offer  any  additional  proof  th^ 
may  have  on  remand  of  the  cause. 

82.  CoRPORLkTioNS  e=»181(8)  —  Records  — 
Kekpino  in  Stats— Statute. 
Where  a  mining  company,  whose  minority 
atocVholdor  is  suing  It,  other  companies,  and 
an  individual  controlling  it  for  misappropria- 
tion of  corporate  funds,  disobeyed  an  injunction, 
and  removed  its  records  from  the  state,  a  man- 
datory injunction  should  issue  requiring  the  com- 
pany to  return  its  records  to  the  state,  and  to 
keep  them  there  for  inspection  as  required  by 
L.  O.  L.  i  6694. 

In  Banc,  Appeal  from  Circuit  Court,  Ba- 
ker County;  Gnstav  Anderson,  Judge. 

Suit  I>y  Frank  8.  Baillie  aealnst  the  Co- 
lumbia Gold  Mining  Company,  Harris  Rich 
ardson,  and  others.  From  a  decree  for  plain- 
tiff, tbe  named  defendants  appeal.  Reversed, 
and  cause  remanded,  with  directions. 

This  is  a  suit  brought  S^tember  18,  1915, 
by  Frank  S.  Baillie  against  Columbia  Gold 
Mining  Company,  an  Oregon  corporation,  E. 
W.  Backus  Lumber  Company  and  Backus- 
Brooks  Company,  Minnesota  corporations, 
Harris  Richardson,  E.  W.  Backus,  William 
F.  Brooks,  and  R.  U  Horr.  It  is  alleged  in 
the  amended  complaint  on  whidt  the  case 
was  tried  that  the  B.  W.  Backus  Lumber 
Company  Is  a  Minnesota  corporation  of  which 
the  defendant  Backus  was  and  is  president, 
the    other    ofiBcers    being    members    of    his 
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Oompany  is  tne  successor  to  tne  Dusinees  oi 
E.  "W.  Backus  Lumber  Company  and  is  under 
the  same  control  and  management;-  that  on 
August  17,  1896,  R.  C.  Leavltt,  acting  on  be- 
half of  E.  W.  Backus  Lumber  Company,  se- 
cured from  Cable  Bros,  an  option  for  the 
purchase  of  some  mineral  property  situate  iu 
Baker  county.  Or.,  which  will  be  hereinafter 
referred  to  as  the  Columbia  Mine;  that  the 
option  was  executed  in  consideration  of  the 
payment  of  $10,000  in  cash.  It  called  for  a 
purchase  price  of  $70,000  additional,  payoble 
in  installments  maturing  at  intervals  between 
January  1, 1897,  and  January  1,  1900. 

It  is  alleged  that  about  October  1,  1896, 
£.  W.  Backus  Lumber  Company  entered  into 
the  possession  of  the  property  and  com- 
menced the  'construction  of  a  mill  thereon; 
that  the  mill  was  completed  alK>nt  December 
25,  1896.  An  additional  $10,000  was  paid  on 
account  of  the  purchase  price  under  the  op- 
tion, being  the  installment  due  January  1, 
1897.  It  is  alleged  that  Backus,  acting  on 
behalf  of  B.  W.  Backus  Lumber  Company, 
employed  plaintiff  in  September,  1896,  to  In- 
vestigate the  Columbia  Mine  and  report  on 
the  property  and  Its  development;  that  the 
plalntlfl  made  a  trip  from  Minneapolis  to 
Baker,  Or.,  for  such  purpose,  remained  on 
the  property  for  a  considerable  period  of 
time,  and  on  January  7,  1897,  entered  into  a 
contract  in  writing  with  E.  W.  Backus  Lum- 
ber Company,  whereby  it  was  provided  that 
plaintiff  should  enter  into  the  permanent  em- 
ploy of  the  company  in  the  management  of 
the  Columbia  Mine  and  should  have  the  right 
to  purchase  a  5  per  cent,  interest  in  the 
equity  therein  then  owned  by  the  E.  W.  Back- 
us Lumber  Company,  for  $5,000.  Prior  to  the 
date  of  the  contract,  $1,000  was  paid  by  plain- 
tiff. Payment  of  this  sum  was  acknowledged 
in  the  contract,  and  the  remainder  was  to  be 
paid  by  plaintiff  with  8  per  cent,  interest  on 
or  before  Ave  years  from  date.  It  was  fur- 
ther provided  that,  in  case  a  corporation 
should  be  organized  to  take  over  the  prop- 
erty, plaintiff  should  hold  5  per  cent,  of  its 
stock,  and  that  this  stock  should  be  pledged 
as  collateral  security  for  the  payment  of  the 
balance  of  the  purchase  price.  The  contract 
provided  that.  In  case  plaintiffs  employment 
should  be  terminated  for  any  reason,  the  E. 
W.  Backus  Lumber  Company  should  have  the 
privilege  of  buying  back  plaintiff's  interest  in 
the  property  by  paying  him  the  amount 
which  he  had  paid  on  account  thereof,  with 
8  per  cent  interest.  Plaintiff  alleges  that  he 
subsequently  paid  the  full  amount  of  said 
purchase  price. 

The  Columbia  Gold  Mining  Company,  an 
Oregon  corporation,  was  organized  on  July 
31,  1897.  Its  capital  stock  consisted  of  1,500 
shares,  each  of  the  par  value  of  $100.  Seven- 
ty-five shares  became  the  property  of  plain- 
tiff and  were  immediately  pledged  by  him  to 


lor  ^,iii.ou,  tne  amount  remaining  at  tnat 
time  unpaid  on  the  purchase  price  of  $5,000. 
It  is  averred  that,  at  the  time  when  the  Co- 
lumbia Gold  Mining  Company  was  incorpo- 
rated, B.  W.  Backus  Lumber  Company  had 
advanced  in  the  aggregate  $33,538.39,  in  pay- 
ment of  the  purchase  price  of  the  property  or 
in  its  development,  and  that  there  remained 
due  to  Cable  Bros,  on  account  of  the  pur- 
chase price  the  sum  of  $60,000;  that  a  deed 
was  secured  from  Cable  Bros,  and  a  mort- 
gage given  them  to  secure  the  sum  of  $60,000 
still  unpaid  on  account  of  the  purchase  price. 
Leavitt  assigned  the  option  to  plaintiff,  and 
plaintiff  in  turn  assigned  the  option  to  Co- 
lumbia Gold  Mining  Company,  in  payment  of 
the  stock  subscriptions.  Two  shares  of  stock 
were  assigned  to  John  L.  Rand  and  J.  H. 
Parker,  to  qualify  them  as  directors.  The 
original  board  of  directors  consisted  of  R.  C. 
Leavitt  and  A.  B.  Horr,  of  Minneapolis,  J.  H. 
Parker,  John  L.  Rand,  and  plaintiff,  of  Bak- 
er, Or.  Leavitt  was-  president ;  plaintiff,  vice 
president;  R.  L.  Horr,  secretary;  and  A.  B. 
Horr,  treasurer. 

The  amended  complaint  charges  that  the 
mine  was  not  self-supporting  until  May,  1899, 
and  that  the  advances  of  E.  W.  Backus  Lum- 
ber Company  to  May,  1899,  aggregated  $65,- 
517.18,  of  which  $33,538.39  represented  ad- 
vances prior  to  the  incorporation  of  the  Co- 
lumbia Gold  Mining  Company;  that  in  the 
month  of  May,  1899,  the  mine  began  to  pro- 
duce large  sums  of  money,  and  that  during 
the  remainder  of  the  year  1899  the  sum  of 
$130,981.06  over  and  above  the  expenses  of 
operation  was  realized  from  its  operation  and 
remitted  to  A.  R  Horr,  treasurer,  at  Minne- 
apolis; that  during  this  period  plaintiff  was 
removed  as  manager  and  the  resignations  of 
Parker  and  Rand  were  secured;  that  Parker 
and  Rand  thereupon  assigned  the  stock  which 
they  held  to  E.  W.  Backus  Lumber  Company; 
and  that  the  defendant  Backus  sent  plaintiff 
into  Idaho  to  Investigate  other  mineral,  prop- 
erty. About  the  beginning  of  the  year  1900, 
the  defendant  Backus  restored  plaintiff  to  his 
position  of  manager  of  the  property. 

It  is  alleged  that  without  the  consent  or 
knowledge  of  plaintiff,  and  without  taking 
any  corporate  action  thereon,  the  defendant 
Backus  misappropriated,  embezzled,  and  con- 
verted to  his'  own  use  funds  of  the  corpora- 
tion aggregating  $103,174.50.  The  complaint 
thereupon  sets  up  the  entries  made  in  the 
books  at  the  instance  of  the  defendant  Back- 
us, covering  the  funds  so  alleged  to  have 
been  misappropriated  and  converted.  It  is 
charged  that  among  the  moneys  so  taken 
from  the  corporation  was  a  sum  equivalent  to 
the  entire  Investment  of  the  E.  W.  Backus 
Lumber  Company  in  the  mine;  that  large 
sums  of  money  belonging  to  the  Columbia 
Gold  Mining  Company  were  fraudulently 
loaned  by  the  defendant  Backus  to  the  de- 
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fendant  Backns-Brooks  Company,  which  was 
controlled  by  the  defendant  Backus;  and  that 
the  defendant  Backus-Brooks  Company  paid 
interest  at  the  rate  of  4Vi  or  5  per  cent,  on 
sach  loans,  although  Columbia  Gold  Mining 
Company  was  paying  interest  at  the  rate  of 
8  per  cent,  on  moneys  owing  to  Cable  Bros, 
on  account  of  the  purchase  price  of  the  prop- 
erty. 

Plaintiff  alleges  that  during  the  years  1900 
and  1001  there  was  realized  over  and  above 
expenses  of  operation  the  sum  of  $190,572.28, 
which  sum  was  embezzled,  misappropriated, 
and  converted  by  the  defendants  Backus, 
Backns-Brooks  Company,  and  B.  W.  Backus 
Lumber  Company;  that  tliese  conversions 
were  without  the  knowledge  or  consent  of 
plaintiff;  that  the  said  defendants  pretended 
to  loan  the  said  sums  of  money  to  corpora- 
tions controlled  by  themselves,  in  which  the 
Columbia  Gold  Mining  Company  bad  no  in- 
terest; and  that  the  said  moneys  were  ex- 
pended on  other  concerns  promoted  by  the  de- 
fendant Backus — all  of  which  was  done  wlth- 
ont  the  knowledge  or  consent  of  plaintiff.  It 
Is  further  averred  that,  notwithstanding  the 
large  sum  of  money  which  had  been  realized 
from  the  operation  of  the  mine,  the  defend- 
ants refused  to  declare  a  dividend  until  the 
year  1909,  at  which  time  $230,000  was  dls- 
trlbute'd  hi  dividends.  It  is  (barged  that 
plaintiff,  in  order  to  secure  such  distribution, 
was  obliged  to  accept  the  notes  of  the  defend- 
ant Backus  for  $10,000  in  lieu  of  cash.  Plain- 
tiff's note  given  in  payment  for  stock  had 
been  gradually  reduced,  and  the  last  $1,500, 
It  Is  alleged,  was  wiped  out  at  the  time  when 
the  dividend  was  declared.  Plaintiff  avers 
that  until  this  note  was  fully  paid  plaintiff 
was  without  authority  or  power  to  object  to 
any  of  the  matters  of  which  he  complains 
in  this  suit.  It  is  further  alleged  that  subse- 
quent to  1909  about  $100,000  was  distributed 
In  dividends  vrithout  corporate  action,  but 
with  the  consent  of  all  of  the  stockholders. 
Plaintiff  retained  5  per  cent,  thereof,  and 
the  defendant  Backus  received  95  per  cent, 
thereof. 

It  is  alleged  that  R.  C.  L«avltt  died  in  1897, 
that  A.  E.  Horr  died  In  1908 ;  that  no  meet- 
ings of  the  board  of  directors  of  the  defend- 
ant Columbia  Gold  Mining  Company  have 
been  held  within  the  knowledge  of  plaintiff 
subsequent  to  the  meeting  held  at  the  organ- 
ization of  the  corporation  in  1897;  and  that 
plaintiff  is  ignorant  as  to  whether  any  board 
has  been  elected,  or  who  are  assuming  to  act 
as  directors  of  tiie  corporation. 

The  complaint  charges  that  in  April,  1915, 
plaintiff  was  instructed  by  the  defendant 
Backus  to  close  down  the  mine  on  September 
1st ;  that  there  was  on  deposit  in  the  summer 
of  1915,  to  the  credit  of  the  Columbia  Gold 
Mining  Company,  $15,000  in  the  First  Nation- 
al Bank  at  Baker,  Or. ;  that  plaintiff  put  $14,- 
TC6.83  thereof  in  the  form  of  certificates  of 
deposit  In  the  name  of  plaintiff,  claiming  that 


he  was  entitleSd  to  this  sum  In  view  of  the 
large  misappropriations  of  the  funds  of  the 
corporation  which  had  been  made  by  the  de- 
fendants holding  the  majority  of  its  stoclc 
These  certificates  of  deposit  were  put  into 
the  registry  of  the  court  at  the  time  when 
this  suit  waa  brought,  plaintiff  notifying  de- 
fendants at  the  time  when  the  money  was 
withdrawn  from  the  bank.  It  is  alleged  that 
thereupon  a  meeting  of  the  board  of  direc- 
tors was  held  at  Minneapolis,  and  that  the  de- 
fendant Richardson  thereafter  came  to  Ba- 
ker, pretended  to  remove  plaintiff  from  his 
position  as  manager  of  the  mine  and  to  as- 
sume exclusive  control  of  its  affairs  and  prop- 
erty In  Baker  county,  Or.;  that  on  Augu.st 
27,  1915,  plaintiff  paid  aU  of  the  debts  of  the 
corporation  and  all  of  Its  expenses  for  oper- 
ation up  to  that  time,  and  thereupon  surrenr 
dered  the  mine,  with  its  books,  'documents, 
assets,  and  funds,  to  the  defendant  Richard- 
son. It  Is  then  averred  that  the  Columbia 
Gold  Mining  Company,  through  the  defendant 
Richardson,  has  brou^t  an  action  at  law 
against  the  First  National  Bank  of  Baker, 
Or.,  charging  that  the  bank  had  converteid  the 
funds  of  the  Columbia  Gold  Mining  Company, 
in  that  it  permitted  the  plaintiff  to  withdraw 
the  sum  of  $14,756.83. 

It  is  alleged  that  the  defendant  Richard- 
son baa  conspired  with  the  defendant  Backus 
to  remove  from  the  mine  and  from  the  state 
of  Oregon  all  of  the  papers  an'd  books  of  the 
defendant,  and  that  In  the  event  of  imch  re- 
moval the  same  would  not  be  available  as  ev- 
idence in  the  trial  of  this  cause. 

Plaintiff  charges  that  he  has  demanded  of 
the  defendants  his  proportion  of  the  moneys 
wrongfully  misappropriated,  but  that  the  de- 
fendants have  refused  to  account  to  him  there- 
for ;  that  all  of  the  defendants,  with  the  excep- 
tion of  the  Columbia  Gold  Mining  Company, 
are  residents  of  the  state  of  Minnesota.  The 
complaint  closes  with  an  allegation  as  to  the 
control  of  the  Columbia  Gold  Mining  Com- 
pany by  the  defendant  Backus,  which  is  quot- 
ed at  large  in  the  opinion.  l%e  prayer  is 
that  plaintiff  have  a  decree  for  the  payment 
to  him  of  5  per  cent  of  the  moneys  misappro- 
priated by  the  defendants,  that  the  moneys 
to  which  plaintiff  is  entitled  be  charged  as  a 
lien  on  the  interest  of  the  individual  defend- 
ants In  the  Columbia  Gold  Mining  Company 
and  its  property;  also,  that  the  prosecution 
of  the  action  at  law  by  Columbia  Gold  Mining 
Company  against  the  First  National  Bank 
be  enjoined. 

The  defendants  Columbia  'Ck>Id  Mining 
Company  and  Richardson  demurred  separate- 
ly to  the  complaint,  and  on  the  overruling  of 
the  demurrers  filed  answers.  The  answer  (rf 
the  defendant  Columbia  Gold  Mining  Com- 
pany contains  no  aOirmatlve  plea  of  estoppel, 
waiver,  acquiescence,  statute  of  limitations, 
or  laches,  although  its  denials  are  qualified  by 
affirmative  matter  which  indicates  that  these 
defenses  were  in  the  mind  of  the  pleader. 
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The  <«ply  denies  the  afflnnatlTe  matter  con- 
tained in  the  answer  of  the  Columbia  Cold 
Mining  Company. 

A  large  amount  of  testimony  was  taken  by 
the  respective  parties,  and  on  Jannary  24, 
1917,  a  decree  was  passed  by  the  circuit  court 
adjudging  that  plaintiff  was  entitled  to  $20,- 
444.97  as  his  proportionate  part  of  the  mon- 
eys of  the  Columbia  Gold  Mining  Company, 
dlstrlbntcd  by  the  other  defendants  to  them- 
selves. Plaintiff  was  adjudged  to  be  the  own- 
er of  the  moneys  represented  by  the  certifi- 
cates of  deposit  In  the  registry  of  the  court 
and  was  given  a  decree  for  the  recovery  of 
the  additional  sum  of  $5,688.14,  vrhich  sum 
was  charged  as  a  lien  on  the  interests  owned 
and  hel'd  by  the  defendants  B.  W.  Backus 
Lumber  Company,  E.  W.  Backus,  and  Backus- 
Brooks  Company  In  the  Columbia  Gold  Min- 
ing Company.  Plaintiff  was  given  a  similar 
lien  for  his  costs  and  disbursements.  The 
decree  enjoins  prosecution  of  the  action  at 
law  against  the  First  National  Bank. 

Personal  service  was  secured  on  the  defend- 
ants Richardson  and  Columbia  Gold  Mining 
Company,  and  the  other  defendants  were  un- 
dertaken to  be  served  by  publication.  A  spe- 
cial appearance  was  entered  on  behalf  of  the 
defendant  Backus,  and  on  such  special  ap- 
pearance he  endeavored  to  remove  the  cause 
to  the  District  Court  of  the  United  States 
for  the  District  of  Oregon.  The  right  to  re- 
move was  'denied  both  by  the  state  court  and 
by  the  federal  court.  (D.  C.)  230  Fed.  711. 
No  further  papers  were  filed  by  the  defend- 
ant Backus  in  the  lower  court,  but  the  final 
decree  recites  a  grefieral  appearance  for  all 
of  the  defendants  by  Messrs.  Harris  Richard- 
son, Samuel  White,  and  M.  D.  Clifford.  The 
appeal  Is  on  behalf  of  Columbia  Gold  Min- 
ing Company  and  Harris  Ridiartlson. 

Harris  Richardson,  of  St  Paul,  Minn.,  and 
M.  D.  Clifford,  of"  Baker,  for  appellants. 
James  H.  Nichols,  Smith  &  Smith,  and  John 
L.  Rand,  all  of  Baker,  for  respondent.  Sam- 
uel White,  of  Portland,  for  defendants. 

McOAMANT,  J.  (after  stating  the  facta  as 
abovcO.  Error  Is  assigned  on  the  order  of 
the  circuit  court  overruling  the  demurrer  to 
the  amended  complaint  The  demurrer 
charges  multifariousness,  Insufficiency  of 
farts,  and  failure  to  bring  the  suit  within 
the  time!  limited  by  the  Oregon  Code. 

[1]  We  do  not  think  the  complaint  multi- 
farious. It  alleges  a  series  of  fraudulent 
acts  committed  by  the  defendants  by  virtue 
of  their  control  of  the  defendant  Columbia 
Gold  Mining  Company,  hereinafter  called  the 
"Columbia  Company."  The  allegations  with 
reference  to  plaintiff's  right  to  an  injunction 
are  properly  pleaded  in  a  single  count  with 
other  allegations.  Our  conclusions  on  tbls 
branch  of  the  case  are  in  harmony  with  those 
of  the  federal  court  Balllie  v.  Backus  (D. 
C.)  230  Fed.  711,  716. 

On  the  other  grounds  set  up  in  the  demur- 


rer the  am^ided  complaint  is  more  vulner- 
able to  attack.  The  essence  of  the  amended 
complaint  Is  a  charge  that  the  defendants 
B.  W.  Backus  Lumber  Company,  Backus- 
Brooks  Company,  and  B.  W.  Backus,  in  the 
years  1899-1901,  Inclusive,  abstracted  from 
the  funds  of  the  Columbia  Company  $293,- 
746.78  and  converted  the  same  to  their  own 
use  In  fraud  of  plaintiff's  rights  as  a  minor- 
ity stockholder.  -  Plaintiff  dalms  that  these 
sums  should  have  been  distributed  as  divi- 
dends, and  on  that  ground  claims  judgment 
for  6  per  cent  of  the  above  amount;  be  hold- 
ing 6  per  cent  of  the  stock  of  the  corpora- 
tion. 

[2-4]  Unless  plaintiff  is  cmtltled  as  of 
right  to  the  distribution  of  this  sum  as  a 
dividend,  his  complaint  is  obnoxious  to  de- 
murrer, except  that  it  might  be  upheld  as 
stating  sufficient  facts  to  entitle  him  to  an 
injunction  restraining  the  defendants  from 
removing  thd  coriwrate  records  from  the 
state.  The  wrongs  alleged  are  primarily 
wrongs  done  the  Columbia  Company.  Every 
dollar  of  the  money  converted  belonged  to 
the  Columbia  Company.  Such  Injury  as 
plaintiff  sustained  was  consequential,  and 
the  right  of  action  for  the  recovery  of  the 
moneys  taken  is  primarily  in  the  Columbia 
Company.  Flynn  v.  Brooklyn  Company,  158 
N.  Y.  493,  53  N.  E.  520,  524;  Smith  v.  Hurd. 
12  Mete.  (Mass.)  371,  46  Am.  Dec.  690 ;  Ames 
V.  American  Telephone  &  Telegraph  Company 
(O.  O.)  168  Fed.  820.  Under  our  statute  the 
powers  vested  in  the  corporation  are  exercis- 
ed by  the  directors.  L.  O.  L.  J  6691.  One  of 
these  powers  is  the  declaration  of  dividends. 
The  Question  of  whether  dividends  shall  be 
dcjclared  la  ordinarily  one  of  internal  man- 
agement with  which  the  courts  will  not  in- 
terfere. Gibbons  v.  Mahon,  136  U.  S.  649, 
567-559,  10  Sup.  Ct  1057,  34  L.  Ed.  625. 
The  general  rule  is  that  a  shareholder  can- 
not acquire  title  to  the  corporate  property 
except  through  a  corporate  act  United 
States  Radiator  Corporation  v.  State,  208  N. 
T.  144,  101  N.  EL  783,  786,  46  L.  B.  A.  (N. 
S.)  585;  Hughes  v.  Oregonlan  Ry.  Co.,  11  Or. 
158,  160,  2  Pac.  94.       , 

[5]  It  is  true  that  the  directors  must  act 
honestly  and  with  discretion  in  the  perform- 
ance of  their  duties,  and  this  principle  ap- 
plies to  their  action  In  ,the  matter  of  divi- 
dends. In  a  clear  case  equity  will  sometimes 
compel  a  corporation  to  declare  a  dividend. 
7  R.  C.  L.  269;  2  Clark  and  Marshall  <m 
Corporations,  517f,  527b.  The  amended  com- 
plaint In  this  case  contains  no  allegations 
from  which  it  can  bd  inferred  that  the  board 
of  dlrertors  has  abused  its  discretion  In 
withholding  dividends.  It  is  not  alleged  that 
the  corporate  enterprise  has  been  abandoned, 
nor  are  the  capital  requirennents  of  the  Co- 
lumbia Company  set  out  No  facts  are  set 
up  from  which  we  can  ascertain  the  probable 
expense  of  caring  for  the  property,  main- 
taining it,  and  paying  taxes  upon  It    It  is 
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not  alleged  that  the  capital  stock  Is  Intact, 
or  that  there  are  funds  in  the  treasury  ex- 
cept In  a  small  amount;  on  the  contrary,  It 
Is  averred  that  the  assets  of  the  corporation 
have  In  large  part  been  made  away  with. 
It  Is  alleged  that  plalutlfF  has  paid  all  debts 
incurred  prior  to  August  27,  1915:  but  this 
allegation  falls  far  short  of  Justifying  the 
conclusion  that  the  funds  of  the  corporation 
should  be  distributed  in  dividends. 

The  authorities  relied  on  by  plaintiff  do 
not  support  his  contention  on  this  branch  of 
the  case.  The  case  of  Stevens  v.  South 
Devon  Company,  9  Hare,  313,  325-326,  In- 
volved the  issue  of  preferred  stock  under  ex- 
press authority  of  an  act  of  Parliament.  A 
common  stockholder  sought  to  restrain  the 
payment  of  dividends  to  preferred  stockhold- 
ers. The  court  held  that  the  question  was 
one  of  internal  management  and  denied  the 
injimctlon  prayed  for.  In  Brown  v.  Buffalo 
Company,  27  Hun  (N.  X.)  342,  a  minority 
stockholder  sued  the  corporation  and  Miller, 
its  president,  alleging  the  conversion  of  cor- 
porate fnnds  by  Miller  and  the  withholding 
by  the  corporation  of  dividends  due  plaintiff. 
The  court  held  that: 

"Upon  the  facts  allege<l  In  the  complaint,  the 
plaintiff  may  maintain  his  action  against  the 
company  alone  for  fraudulently  withholding  the 
plaintifTs  share  of  the  moneys  received  by  it, 
which  ought  to  have  been  divided  among  the 
stockholders." 

The  facts  alleged  in  the  complaint  ar^  not 
set  out  in  the  opinion.  The  court  cites 
Prouty  V.  M.  S.  &  N.  I.  Co.,  1  Hun  (N.  Y.) 
655.  This  case  holds  that  a  preferred  stock- 
holder may  sue  on  behalf  of  himself  and  all 
others  similarly  situated,  and  recover  on 
proof  that  there  are  net  profits  applicable  to 
the  payment  of  dividends.  We  infer  that 
Brown  v.  Buffalo  Company  was  also  a  case 
involving  the  rights  of  preferred  stock. 

The  case  of  Robinson  v.  Smith,  3  Palg^, 
Ch.  (N.  Y.)  222,  231,  24  Am.  Dec.  212,  merely 
announces  the  elementary  proposition'  that 
directors  are  trustees  and  liable  as  such  for 
malfeasance  or  negligence.  Scott  v.  Eagle 
Fire  Co.,  7  Paige,  Ch.  (N.  X.)  198,  203,  was  a 
suit  brought  to  divert  the  assets  of  an  in- 
solvent corporation  to  the  payment  of  div- 
idends. The  bUl  was  dismissed,  but  Chan- 
cellor Walworth  does  say  in  passing: 

"On  the  other  hand,'  should  they  (the  directors) 
without  reasonable  cause  refuse  to  divide  what 
is  actually  surplus  profit.s,  the  stockholders  are 
not  without  remedy,  if  they  apply  to  the  proper 
tribunal,  before  the  corporation  has  become  in- 
solvent." 

This  language  of  the  chancellor  Is  quoted 
in  Pratt  v.  Pratt,  33  Conn.  446.  This  last 
case  holds  that.  If  there  is  reasonable  ground 
for  withholding  a  dividend,  the  discretion  of 
the  directors  will  not  be  Interfered  with. 
Beefrs  v.  Bridgeport  Company,  42  Conn.  17, 
24,  was  a  case  in  which  a  dividend  had  been 
declared  and  credited  to  the  respective  ac- 
counts of  the  stockholders.  A  subsequent 
votd  of  the  board  returning  the  fund  to  the 


surplus  of  the  corporation  was  held  nugatory. 
The  court  said: 

"There  can  be  such  a  condition  of  things  aa 
will  justify  a  court  of  equity  in  compelling  di- 
rectors to  declare  a  dividend  contrary  to  their 
judgment." 

In  State  of  Louisiana  v.  Bank  of  Louisi- 
ana, 6  La.  745,  the  directors  had  taken  ac- 
tion fixing  the  surplus  of  the  bank ;  the  court 
refused  to  interfere  with  thdr  discretion  in 
this  respect,  but  did  require  the  distribution 
in  dividends  of  other  funds  available  Cor  the 
purpose.  These  are  all  the  authorities  dted 
by  plaintiff  to  sustain  this  branch  of  his  con- 
tention, except  Clark  and  Marshall  on  Corpo- 
rations, which  we  have  cited  above. 

[1]  We  have  found  a  few  cases  in  which 
stockholders  have  sued  on  behalf  of  them- 
selves and  all  others  similarly  situated  for 
the  redress  of  wrongs  done  the  corporation, 
in  which  the  court  has  in  effect  directed  a 
dividend,  by  requiring  the  unfaithful  major- 
ity to  pay  the  minority  its  aliquot  share  of 
moneys  taken  from  the  corporate  treasury. 
Brown  v.  D«  Young,  167  lU.  549,  47  N.  B. 
863,  866;  Baton  v.  Robinson,  19  R  I.  146, 
31  Atl.  1058,  32  AtL  339,  29  L.  R,  A.  100; 
Fougeray  v  Cord,  50  N.  J.  Eq.  185,  19S-200, 
24  Atl.  499;  Davis  v.  Gemmell,  73  Md.  530. 
534,  21  Atl.  712;  Oriditon  v.  Webb  Co..  113 
La.  167,  183,  36  South.  926,  67  L.  R  A,  76. 
104  Am.  St.  Rep.  500.  The  doctrine  of  these 
cases  is  applicable  only  where  the  court  can 
say  that  the  powers  of  th*  directors  wIU  be 
abused  to  the  Injuir  of  the  complaining 
stockholders  and  that  the  circumstances 
clearly  call  for  the  declaration  of  a  dividend. 
In  the  above  cases,  the  relief  granted  was 
incidental  to  a  recovery  in  the  right  of  the 
corporation  at  the  suit  of  a  stockholder. 

[7]  Plaintiff  admits  In  his  brief  that  this 
suit  is  not  brought  in  the  right  of  the  cor- 
poration. Even  under  the!  liberal  rule  an- 
nounced by  this  court  in  Wills  v.  Nehalem 
Co.,  62  Or.  70,  87-89,  96  Pac.  528,  the  amend- 
ed complaint  cannot  be  upheld  as  stating  a 
cause  of  suit  in  the  right  of  the  corporation. 
It  does  not  purport  to  be  brought  on  behalf 
of  all  stockholders  similarly  situated,  nor  la 
the  absence  of  this  allegation  excused  by 
distinct  averment  that  plaintiff  is  the  only 
stockholder  not  concerned  in  the  frauds 
complained  of.  The  amended  complaint  does 
not  allege  a  demand  on  the  board  of  directors 
to  bring  suit  in  the  name  of  the  corporation, 
aor  does  it  sutticiently  excuse  such  failure  to 
deimand  action  by  the  board.  The  allegations 
of  the  amended  complaint  on  this  subject 
are: 

"That  tlie  said  Columbia  Gold  Mining  Com- 
pany has  in  all  matters  been  controlled  by  the 
tlefendant  E.  W.  Backus,  and  plaintiff  has  been 
unable  and  is  unable  to  secure  any  relief  from 
the  said  Columbia  Gold  Mining  Company  on 
account  <rf  the  defendants  herein  owning  and 
controlling  95  per  cent,  of  the  capital  stock  cX 
said  company  and  having  it  within  their  power 
to  completely  control  the  election  of  officers  and 
the  conduct  of  the  busineas  of  said  company, 
and  are  unwilling  to,  and  will  not,  act  in  this 
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matter  for  the  benefit  and  protection  of  said 
Columbia  Gold  Mining  Company  and  this  plain- 
tiff or  either  thereot 

[>,  1]  The,  mere  fact  that  directors  are 
elected  by  the  vote  of  a  stockholder  against 
'Whom  snlt  should  be  brought  does  not  raise 
a  presumptlem  that  they  will  refuse  to  or- 
der a  suit  brouglit  or  will  conduct  such  suit 
collusively.  Under  our  statute,  directors  are 
sworn  to  "faitbfully  and  honestly  discharge" 
their  duties;  L.  O.  L.  {  6689.  The  presump- 
tion is  that  the  directors  will  do  their  duty. 
If  plaintiff  would  excuse  a  failure  to  make 
demand  on  the  directors,  he  should  name 
the  directors,  show  that  they  themselves  are 
the  guilty  parties,  as  In  Wills  v.  Nehalem 
Company,  supra,  and  North  v.  Union  Ass'n, 
60  Or.  483,  117  Pac.  822,  or  show  such  rela- 
tionship to  the  guilty  parties  by  blood,  mar- 
riage, or  business  associations,  or  such  other 
facts,  as  Justify  the  conclusion  that  they  will 
refuse  to  do  their  duty.  A  general  statement 
that  the  corporation  or  Its  board  of  directors 
Is  in  control  of  the  guilty  party  will  not  suffice. 
Allen  V.  Wilson  (C.  C.)  28  Fed.  677,  678-679; 
Sqnalr  v.  Lookout  Mountain  Co.  (C.  C.)  42 
Fed.  729,  732;  Watson  v.  U.  S.  Refining  Co. 
68  Fed.  769,  773,  15  C.  O.  A.  662;  Hawes  v. 
Oakland,  104  U.  S.  450,  460,  461,  26  L.  Ed. 
827;  Dimpfel  y.  Ohio  Co.,  110  U.  S.  209, 
211,  3  Sup.  Ct.  573,  28  L.  Ed.  121 ;  Taylor  v. 
Holmes,  127  U.  S.  489,  492,  8  Sup.  Ot  1192, 
32  U.  Ed.  179;  Dunphy  v.  Traveler  Ass'n, 
146  Mass.  495,  498,  16  N.  E.  426 ;  Moore  t. 
Silver  Valley  Co.,  104  N.  C.  634,  545,  10  S. 
E.  679;  Alexander  v.  Searcy,  81  Ga.  536, 
64^550,  8  S.  E.  630,  12  Am.  St.  Rep.  a37; 
Rathbone  v.  Parkersburg  Co.,  31  W.  Va.  798, 
806-806,  8  S.  B.  670;  Decatur  Co.  v.  Palm, 
113  Ala.  631,  539,  21  South.  315,  69  Am.  St. 
Kep.  140;  New  Birmingham  Co.  v.  Elevens, 
12  Tex.  Civ.  App.  410,  421,  34  S.  W.  828; 
House  V.  Co<n)er,  30  Barb.  (N.  Y.)  157,  158. 
If  plaintifF  has  no  Information  as  to  who 
the  directors  are,  he  should  allege  acts  show- 
ing diligence  on  his  part  to  secure  the  infor- 
mation and  the  obstacles  Interposed  by  the 
defendants  thereto. 

[1 0]  The  right  of  a  minority  stockholder  to 
sne  on  Ijehalf  of  the  corporation  in  a  prop- 
er case  is  well  establlshwl ;  but  it  is  a 
right  liable  to  abuse  by  unscrupulous  stock- 
holders, and  it  should  be  jejilously  guarded 
by  adherence  to  those  limitations  which  the 
experience  of  courts  of  equity  has  shown 
to  be  necessary.  A  cau.se  of  suit  held  by  a 
corporation  should  ordinarily  be  as.serted  by 
the  corporation;  if  the  suit  be  conducted 
collusively,  a  court  of  equity  will  always  per- 
mit Intervention  by  a  stockholder  to  pro- 
tect his  rights  and  the  rights  of  others  simi- 
larly situated. 

[11,12]  A  suit  brought  by  a  stockholder  on 
behalf  of  a  corporation  is  a  suit  in  personam, 
and  relief  cannot  be  gi-anted  unless  the  par- 
ty against  whom  the  claim  is  asserted  is 
served  or  appears.  Tf  he  is  served  by  pub- 
lication,  there  mnst  be  a   seizure  by  the 


court  of  some  property  belonging  to  bim 
on  which  to  base  the  service  by  publication. 
Bank  of  Oolfax  v.  Richardson,  34  Or.  618, 
524,  54  Pac.  359,  75  Am.  St.  Rep.  664.  Other- 
wise such  attempted  service  is  nugatory. 
In  the  present  case  there  was  no  such  seizure. 
The  fund  paid  into  court  by  plaintiff  be- 
longed to  the  Columbia  Company.  It  Is 
true  that  the  stock  of  the  other  defendants 
is  subject  to  the  Jurisdiction  of  the  Oregon 
courts,  although  the  certificates  are  without 
the  state  and  are  owned  by  nonresidents. 
Gamble  v.  Dawson,  67  Wash.  72,  120  Pac. 
1060,  Ann.  Gas.  1913D,  501.  But  this  stock 
was  not  seized  or  impounded  in  any  manner 
at  the  inception  of  the  litigation,  and  the 
suit  Involves  no  property  in  which  the  par- 
ties charged  with  fraud  were  interested  with- 
in the  purview  of  section  399,  L.  O.  L.  Tlie 
attempted  service  by  publication  was  there- 
fore Ineffectual,  and  at  the  time  of  the  trial 
the  court  had  Jurisdiction  of  none  of  the  de- 
fendants except  the  Columbia  Company  and 
Richardson.  For  several  reasons,  therefore, 
the  record  did  not  entitle  the  circuit  court 
to  treat  this  as  a  suit  brought  on  behalf  of 
the  corporation,  nor  did  the  court  so  treat  it 

[18]  The  amended  complaint  is  obnoxious 
to  demurrer  on  another  ground.  Plaintiff 
bases  his  cause  of  suit  on  the  misappropria- 
tion of  moneys  belonging  to  the  Columbia 
Company  In  the  years  1809,  1900,  and  1001. 
His  suit  was  brought  S^tember  18,  1915. 
He  alleges  that  the  moneys  were  misappro- 
priated and  converted  vrlthout  his  knowledge, 
and  that  the  entries  in  the  books  of  the  Co- 
lumbia Company  were  made  long  after  the 
misappropriations.  It  is  alleged  that  at  the 
time  when  the  salt  was  brought  the  defend- 
ants, except  the  Columbia  Company,  resided 
in  the  state  of  Minnesota.  There  are  no 
further  allegations  explanatory  of  plaintiff's 
long  delay  in  bringing  suit,  except  a  para- 
graph which  alleges  that  plaintiff  was  with- 
out power  to  assert  his  rights  until  he  had 
paid  for  his  stock  in  1909.  The  contention 
advanced  in  this  portion  of  the  complaint 
is  clearly  untenable.  PlalntifTs  debt  for  the 
payment  of  his  stock  could  have  been  dis- 
charged at  any  time.  He  may  not  have 
had  the  money  to  pay  it  in  full,  but  his 
poverty  could  not  prolong  the  time  allowed 
him  within  which  to  sue.  Under  our  form  of 
government  there  cannot  be  one  law  for  the 
rich  man  and  another  for  the  poor. 

[14,16]  If  we  understand  aright  plaintiff's 
theory  of  this  case.  It  is  thnt  equity  will  treat 
the  misappropriation  of  the  funds  of  the 
Cohimbla  Company  by  Its  majority  stock- 
holder as  an  equitable  declaration  of  a 
dividend,  entitling  plaintiff  as  a  minority 
stockholder  to  his  aliquot  sliare  of  the  mon- 
eys misappropriated.  An  action  at  law  for 
the  recovery  of  a  dividend  would  have  to  be 
brought  within  six  years.  L.  O.  L.  f  6. 
Equity  Is  disposed  to  follow  the  law.  If 
an  equitable  suit  is  brought  within  the  time 
allowed  to  bring  a  corresponding  action  at 
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law,  the  burden  devolves  on  the  defendant 
to  allege  and  prove  laches;  If  the  equitable 
suit  Is  brought  after  the  expiration  of  the 
time  allowed  to  bring  the  corresponding  ac- 
tion at  law,  plaintiff  should  explain  the  de- 
lay in  his  bill.  Wills  V.  Nehalem  Co.,  52  Or. 
70,  91,  96  Pac.  52S.  Plaintiff  does  not  allege 
when  he  acquired  the  tnformatlon  on  which 
he  bases  his  right  to  recover.  The  complaint 
In  this  case  should  allege  the  Impediments 
to  an  earlier  prosecution  of  plaintiff's  claim, 
how  he  remained  In  Ignorance  so  long,  and 
how  and  when  the  matter  came  to  his  knowl- 
edge. Badger  v.  Badger,  2  Wall.  87,  95, 
17  L.  Ed.  836;  Weiss  v.  Bethel,  8  Or.  523, 
628;  Loomls  v.  Rosenthal,  34  Or.  585,  601, 
57  Pac  55.  Plaintiff  cites  authorities  to  the 
effect  that  the  statute  of  limitations  does 
not  begin  to  run  against  a  stockholder  claim- 
ing a  dividend  imtll  the  dividend  is  declared. 
This  principle  cannot  help  plaintiff,  because 
he  is  obliged  to  contend  that  the  frauds  of 
those  In  control  of  the  corporation  constitute 
an  equitable  declaration  of  a  dividend,  and 
these  frauds  were  perpetrated  more  than  six 
years  prior  to  the  bringing  of  this  suit. 

[18]  If  plaintiff  relies  on  section  16,  I/. 
O.  L.,  as  interpreted  In  Jamleson  v.  Potts, 
55  Or.  292,  105  Pac.  93,  25  I*  R.  A.  (N.  S.) 
24,  he  should  aver  that  the  defendant  Minne- 
sota corporations  have  never  done  business 
In  Oregon,  that  the  individual  defendants 
have  continuously  resided  in  Minnesota  since 
the  acts  complained  of  have  taken  place, 
and  he  should  set  up  the  aggregate  time 
which  they  have  severally  spent  in  Oregon. 

[1 7,  H]  Plaintiff  dtes  authorities  to  the 
effect  that  a  director  Is  a  trustee,  that  a 
majority  stockholder  is  in  some  sense  a 
trustee,  and  Invokes  the  rule  that  the  stat- 
ute of  limitations  will  not  run  in  favor  of 
a  trustee  of  an  express  trust.  These  prin- 
ciples are  sound,  but  the  latter  principle  is 
subject  to  a  limitation  which  makes  it  inap- 
plicable to  this  case;  when  the  trustee  re- 
pudiates his  trust  and  appropriates  the  trust 
pr<H>erty  to  his  own  use,  the  statute  begins 
to  run  in  his  favor.  Raymond  v.  Flavel,  27 
Or.  219,  234-235,  40  Pac.  158;  Crow  v.  Crow, 
70  Or.  534,  554-555,  139  Paa  854.  The  alle- 
gations of  the  amended  complaint  are  that 
the  defendants  converted  to  their  own  use 
large  sums  of  money,  taking  them  from  the 
treasury  and  Investing  tliem  in  various  en- 
terprises in  which  plaintiff  is  not  interested. 
This  was  certainly  a  disavowal  of  any  trust 
with  reference  to  these  funds. 

We  are  obliged  to  hold  that  the  circuit 
court  erred  in  overruling  the  demurrers  to 
the  amended  complaint. 

If  the  amended  complaint  were  upheld  as 
sufficient,  and  if  we  could  acc^t  plaintiff's 
view  of  the  law  as  correct,  we  would  have 
to  accord  plaintiff  a  decree  on  the  pleadings. 
The  answer  not  only  falls  to  plead  affirma- 
tively the  waiver  by  acquiescence  and  the 
estoppel  on  which  the  defendants  chiefly  rely. 


but  it  admits  the  most  material  allegations  of 
the  complaint  For  example,  it  is  alleged 
in  the  fifteenth  paragraph  of  the  amended 
complaint  that  the  defendants  Backus,  Back- 
us-Brooks Company,  and  E.  W.  Backus  Lum- 
ber Company  "embezzled,  misappropriated, 
took  and  converted  to  their  own  use"  $103,- 
174.50  and  $190,572.28.  The  corresponding 
allegation  in  the  answer  Is  as  follows: 

"Said  defendant  further  alleges  that  if  atber 
fluid  defendant  Backus,  said  Backus-Brooks  Gom- 
pany,  or  K.  W.  Backus  Lumber  Company,  or 
any  of  the  other  defendants,  ever  wrongfully 
or  otherwise,  illegally  or  otherwise,  firandulent- 
ly  or  otherwise,  embezzled  or  misapptopriated 
or  took,  or  converted  to  their  use,  or  to  the  use 
of  either  of  them,  aaj  moneys  or  property  or 
effects  of  said  Columbia  Gold  Mining  Company, 
which  they  or  either  of  them  had  no  right  to 
take  or  recrive,  whether  as  alleged  in  the  fif- 
teenth subdivision  of  said  complaint  or  otherwise, 
said  defendant  did  not  realize  it,  nor  did  said 
plaintiff  ever  call  it  to  its  attention  or  make 
any  claim  to  that  effect" 

Substantial  Justice  clearly  requires  that 
this  cause  be  reversed,  and  that  the  parties 
have  leave  to  amend  to  the  end  that  their 
contentions  may  be  properly  passed  on.  They 
both  have  something  to  amend  by. 

If  we  were  to  stop  here,  this  case  would 
shortly  be  back  In  this  court  on  a  second  ap- 
peal. In  the  trial  of  the  issues  nearly  2,500 
pages  of  testimony  have  been  taken,  and  the 
abstracts  and  briefs  aggregate  upwards  of 
900  pages  of  printed  matter.  In  view  of  the 
burden  of  the  parties  in  these  proceedings, 
we  think  we  should  state  our  views  on  the 
controverted  questions  arising  on  this  record, 
assuming  that  by  proper  amendment  of  the 
pleadings  the  questions  really  in  dispute  can 
be  determined  and  a  decree  entered  in  the 
circuit  court  which  will  terminate  this  par- 
ticular suit 

[19,  20]  On  January  7,  1897,  plaintiff  made 
a  contract  with  E.  W.  Backus  Lumber  Coq>- 
pany  under  which  he  acquired  subsequently 
the  75  shares  of  stock  in  the  Columbia  Com- 
pany which  are  the  basis  of  the  present  suit. 
Plaintiff  contends,  and  the  lower  court  found, 
that  on  a  proper  construction  of  this  con- 
tract plaintiff  was  entitled  to  a  5  per  cent. 
Interest  In  the  Columbia  Mine  after  the  pur- 
chase price  due  Cable  Bros,  had  been  paid  In 
full.  We  cannot  agree  with  this  owcluslon. 
The  salient  language  of  the  contract  Is  as 
follows: 

"Said  Baillie  shall  have  the  privilege  of  por- 
cfaasin?  a  5  per  cent  interest  in  the  equity  now 
owned  by  said  first  party  in  said  C<rfumbia  Mine 
at  the  agreed  price  of  $5,000." 

.  The  testimony  shows  that  the  word  "equi- 
ty" was  used  deliberately  and  advisedly.  At 
the  date  of  the  contract,  $20,000  had  been 
paid  on  a  total  pnrchase  price  of  $80,000, 
and  some  additional  money  had  be^i  spent  la 
improving  the  property.  When  the  Columbia 
Company  was  Incorporated  a  few  montha 
later,  the  parties  gave  the  agreement  a  prac- 
tical construction  which  is  significant,  if  not 
controlling.  The  option  for  the  purchase  of 
the  mine  was  assigned  to  plaintifl  and  by 
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$150,000.  At  tbe  time  when  the  option  was 
80  transferred  to  the  Columbia  Company,  the 
Investment  of  the  El.  W.  Backua  Cumber  Com- 
pany In  the  enterprise  was  $33,538.39.  After 
the  Incorporation  of  the  Columbia  Company, 
Balllle  received  a  certificate  for  75  shares  of 
its  stock,  being  5  per  cent  of  the  total  issue, 
and  he  pledged  this  stock  as  collateral  securi- 
ty for  the  unpaid  balance  of  the  $5,000,  the 
purchase  price  thereof.  Plaintiff  also  partid- 
pated  in  the  execution  by  the  corporation  of 
a  mortgage  for  $60,000  given  Cable  Bros,  to 
secure  the  remainder  of  the  purchase  price. 
It  was  clearly  contemplated  that  the  corpora- 
tion should  pay  this  $60,000.  Plaintiff  agreed 
to  pay  $5,000  for  a  one-twentieth  Interest  in 
an  equity  which  had  cost  R  W.  Backus  Lum- 
ber Company  $33,538.39.  The  contract  has 
been  fully  executed,  and  It  cannot  now  be  re- 
formed, even  if  the  evidence  Justified  a  refor- 
mation, which  It  does  not  The  defendant 
Backus  drove  a  hard  bargain;  in  dealing 
with  plaintiff,  he  capitalized  at  $100,000  an 
asset  which  had  cost  his  company  one-third 
of  that  sum.  It  Is  true  that  BalUle  only 
took  an  option,  and  that  he  was  under  no  ob- 
ligation to  pay  the  full  purchase  price  unless 
on  investlgatioii  he  concluded  that  it  was 
wise  to  do  so.  But  BalUie  had  paid  on  ac- 
count of  the  option  $1,000,  which  he  had 
saved  out  of  a 'small  salary  and  which  was 
bis  whole  capital.  If  he  had  failed  to  com- 
plete the  purchase,  he  would  have  forfeited 
this  sum  and  other  moneys  paid  subsequent- 
ly thereon. 

The  record  contains  other  evidence  of  the 
bargain-driving  characteristics  of  the  defend- 
ant Backus.  Plaintiff's  salary  was  $100  a 
month  down  to  January  1,  1902.  During  the 
last  three  years  in  which  this  salary  was 
paid  plaintiff,  he  was  managing  a  business  of 
which  the  net  returns  were  $100,107.72  per 
annum.  In  1901  the  defendant  Backus  took 
from  the  treasury  of  the  Columbia  Company 
$100,000  and  replaced  it  with  two  notes  of 
Backus-Brooks  Company  bearing  interest  at 
the  rate  of  4%  and  5  per  cent,  respective- 
ly. Backus-Brooks  Company  is  the  same 
corporation  as  the  E.  W.  Backus  Lumber 
Company,  its  name  having  been  changed  in 
1899.  Its  capital  stock  is  $600,000,  of  which 
$500,000  belonged  in  1901  to  the  defendant 
Backus.  The  two  notes  so  given  remained 
unpaid  until  1909,  carrying  the  low  interest 
rates  aforesaid  for  approximately  eight 
years.  During  all  these  years  the  defend- 
ant Backus  turned  a  deaf  ear  to  plain- 
tifTs  requests  for  the  declaration  of  divi- 
dends. When  a  dividend  was  finally  declar- 
ed in  1909,  one  of  the  employes  of  Backus- 
Brooks  Company,  the  Maine  corporation 
which  succeeded  to  the  business  in  1903, 
charged  plaintiff  6  per  cent  interest  on  a 
balance  of  about  $1,500  still  unpaid  oa  his 
contract  for  the  purchase  of  his  stock,  al- 
though the  contract  called  for  Interest  at 


curs  to  this  incident,  complaining  bitterly  of 
the  failure  to  exact  from  plaintiff  the  last 
dollar  due  on  his  contract 

At  the  time  when  the  Columbia  Mine  was 
purchased,  the  defendant  Backus  agreed  with 
Mclntyre  and  Lee  that  they  should  have  20 
per  cent,  of  the  net  profits  of  the  mine  In 
consideration  of  their  services  as  brokers 
in  effecting  the  purchase.  The  defendtot 
Backus  gave  strict  instructions  that  they 
were  to  be  kept  in  ignorance  of  the  condi- 
tion and  output  of  the  mine,  and  while  they 
were  without  Information  on  the  subject  In 
1899,  he  bought  them  off  for  $3,000.  Under 
their  agreement  they  would  have  been  en- 
tiUed  to  $26,000  in  the  year  1899  and  near- 
ly $20,000  additional  In  each  of  the  two  fol- 
lowing years.  In- 1899,  at  a  time  when  the 
Columbia  Company  had  $41,000  in  its  treas- 
ury, plaintiff  wrote  the  defendant  Backus  re-' 
questing  that  these  moneys  be  used  to  pay 
the  balance  of  the  purchase  price  owing  to 
Cable  Bros,  on  which  the  Columbia  Com- 
pany was  paying  8  per  cent,  interest.  The 
defendant  Backus  replied  declining  so  to  do, 
and  stating  that  he  was  considering  whether 
It  would  not  be  profitable  to  default  en  the 
purchase-money  mortgage  and  permit  Cable 
Bros,  to  take  back  the  mine.  The  $41,000  In 
the  treasury  bad  all  been  taken  out  of  the 
mine;  but  the  defendant  Backus  had  no 
appreciation  of  his  moral  obligation  to  use 
this  money  In  payment  of  the  purchase  price, 
or  to  pay  this  purchase  price  at  all. 

It  appears  from  the  testimony  that  about 
September  1,  1899,  the  defendant  Backus 
temporarily  displaced  plaintiff  from  his  po- 
sition as  manager  of  the  mine  and  sent  him 
into  Idaho.  While  plaintiff  was  absent  from 
the  mine,  the  defendant  Backus  on  Decem- 
ber 29,  1899,  drew  a  check  for  $64,517.18  on 
the -bank  account  of  the  Columbia  Company 
and  turned  the  proceeds  of  the  check  Into 
the  coffers  of  Backus-Brooks  Company.  A 
part  of  the  money  so  taken  was  in  reim- 
bursement of  advances  made  the  corporation, 
and  these  sums  were  properly  repaid  by  the 
Columbia  Company  to  the  lumber  company. 
The  check  Included  the  sum  of  $33,538.39 
to  which  the  lumber  company  had  no  shadow 
of  right  The  defendant  Backus  undertook 
to  take  from  the  treasury  of  the  corporation 
a  sum  of  money  equivalent  to  that  invested 
by  the  lumber  company  in  the  equity  used 
to  pay  for  the  capital  stock  of  the  Columbia 
Company.  Plaintiff  was  probably  removed 
from  his  position  and  sent  out  of  the  state 
in  order  that  these  moneys  could  be  ab- 
stracted without  his  knowledge.  ^Rie  de- 
fendant Backus  undertakes  to  defend  this 
act  by  swearing  that  plaintiff  agreed  to  It 
This  testimony  Is  emphatically  denied  by 
plaintiff.  The  testimony  shows  plaintiff  to 
be  a  man  of  intelligence,  and  we  cannot  be- 
lieve that  he  assented  to  so  gross  a  fraud 
upon  himself.    The  fraud  Is  aggravated  by 
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the  relations  of  the  parties.  The  defendant 
Backus  claims  to  liare  regarded  plaintiff 
almost  as  a  member  of  his  family;  one  of 
the  Backus  children  was  named  for  plain- 
tiff/ Plaintiff  was  a  young  man  30  years  of 
age,  with  no  assets  except  his  interest  in 
this  mine.  The  defendant  Backus  was  a 
man  of  mature  years,  the  head  of  a  prosper- 
ous business.  The  mine  had  become  a  pro- 
ducer under  the  able  management  of  plain- 
tiff working  for  a  salary  pitifully  inadequate. 

[21]  Plaintiff  claims  that  he  did  not  ap- 
preciate the  fraud  so  perpetrated  upon  him 
until  he  had  the  books  of  the  Columbia  Com- 
pany experted  In  the  summer  of  1915,  and  we 
believe  his  testimony  in  this  regard.  We 
would  not  hold  that  he  acquiesced  in  this 
transaction  without  clear  and  cogent  proof. 
So  far  as  the  Oregon  courts  are  concerned, 
the  defendant  Backus  is  liable  to  account 
for  the  money  so  misappropriated  unless  he 
can  show  that  he  has  been  in  the  Ktate  of 
Oregon  more  than  six  years  since  1899.  L. 
O.  L.  i  16:  Jamleson  v.  Potts,  65  Or.  292, 
105  Paa  93,  25  L.  R.  A.  (N.  S.)  24.  The 
fund  is  money  had  and  received  to  the  use 
of  Columbia  Company;  it  is  liquidated,  and 
Backus-Brooks  Company  never  at  any  time 
had  a  right  to  a  dollar  of  it.  The  case 
therefore  falls  without  the  doctrines  of 
Baker  County  v.  Huntington,  48  Or.  593, 
603,  87  Pac.  1036,  89  Pac.  144,  and  Holtz  v. 
Olds,  164  Pac.  1184,  decided  June  19,  1917. 

[22]  The  claim  bears  interest  at  the  legal 
rate.  The  evidence  indicates  that  -the  money 
In  some  form  came  into  the  hands  of  Backus- 
Brooks  Company,  the  Maine  corporation, 
when  It  succeeded  to  the  business  of  the 
lumber  company  in  1903.  The  evidence  fore- 
closes any  contentlMi  that  this  .latter  cor- 
poration could  be  an  Innocent  purchaser; 
the  defendant  Backus  controls  its  stock,  and 
there  Is  no  suggestion  by  any  witness  that  It 
has  any  stockholders  other  than  those  who 
held  stock  in  the  Minnesota  corporation.  The 
evidence  of  both  plaintiff  and  the  defendants 
shows  conclusively  that  the  defendant  Back- 
as  dominates  any  enterprise  with  which  he 
is  connected,  and  that  he  has  dominated  ab- 
solutely the  coriwrations  with  which  we  are 
concerned  in  this  case. 

[23]  PlaintifTs  next  ground  for  complaint 
is  the  investment  of  funds  of  the  Columbia 
Company  in  a  mining  enterprise  located  In 
Gunnison  county,  Colo.,  owned  by  Midland 
Mining  &  Milling  Company.  The  books  of 
the  Columbia  Company  show  a  diversion  of 
its  funds  to  the  extent  of  $36,661.05  hi  this 
enterprise.  These  expenditures  were  ultra 
vires,  but  we  think  that  plaintiff  is  in  no 
position  to  take  advantage  of  them.  The 
testimony  satisfies  us  that  he  assented  to 
the  policy  of  investing  the  funds  of  the  Co- 
lumbia Company  in  outside  enterprises. 
While  he  was  under  salary  from  the  Colum- 
bia Company,  he  investigated  some  mines 
in  Idaho  and  turned  In  to  the  Columbia  Com- 
pany   his    account   for    traveling    expenses. 


The  books  of  the  Columbia  Company  were 
kept  under  plaintiff's  direction,  part  of  tlie 
time  by  Mr.  Packwood  and  the  remainder  of 
the  time  by  Mrs.  BaiUle.  They  show  an  ac- 
count with  Midland  Mining  &  Milling  Cona- 
pany  at  all  times  from  1899  to  1915,  and 
the  account  was  a  live  one,  figuring  in  every 
trial  balance  and  subject  to  change  as  items 
were  added  to  it  from  time  to  time.  It  ap- 
pears on  the  face  of  the  account  that  a 
large  block  of  stock  in  the  Midland  Company- 
was  held  by  the  Columbia  Company.  Plain- 
tiff admits,  furthermore,  that  be  figured  in 
some  negotiations  at  Denver  looking  to  tbe 
sale  of  the  property. 

These  latter  remarks  are  equally  applicable 
to.  the  investment  of  the  funds  of  the  Colum- 
bia Company  in  some  Nome  properties  owned 
now  by  Northern  Mining  &  Trading  Company. 
This  investment  is  represented  by  a  large 
block  of  stock  and  a  note  of  date  January  2, 
1912,  for  $36,173.25.  We  think  that  the  evi- 
dence shows  acquiescence  by  plaintiff  in  this 
diversion  of  the  funds  of  the  Columbia  Com- 
pany. On  this  branch  of  the  case  the  de- 
fendants are  entitled  to  prevail.  Allen  v. 
Wilson  (C.  C.)  28  Fed.  677,  680;  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  159,  184; 
Babcock  v.  Farwell,  245  111.  14.  91  N.  E.  (583. 
692.  137  Am.  St  Rep.  284,  19  Ann.  Caa.  74; 
Stanley  v.  Luse,  36  Or.  25.  35,  58  Pac.  75. 

[24,25]  Prior  to  1903,  It  had  been  deter- 
mined that  the  interests  of  the  Colombia 
Company  required  it  to  keep  intact  a  rich 
body  of  ore  referred  to  in  the  testimony  as 
the  Bonanza  Chute.  The  defendant  Backos- 
Brooks  C.  :u)iany  sustained  some  heavy  loss- 
es in  1903,  and,  with  a  view  to  recouping 
them,  the  defendant  Backus  directed  the  mill- 
ing of  this  ore ;  the  money  realized  was  used 
by  Backus-Brooks  Company,  and  subsequently 
accounted  for.  When  a  corporation  acquires 
a  majority  of  the  stock  of  another  corpora- 
tion, it  assumes  the  obligation  to  manage  the 
affairs  of  the  controlled  corporation  for  tbe 
benefit  of  all  of  the  stockholders  and  not  for 
Its  own  aggrandizement.  Hunnewell  v.  New 
York  Company  (C.  C.)  196  Fed.  543,  545.  In 
1903  the  defendant  Backus  was  president  of 
the  Columbia  Company  and  one  of  its  di- 
rectors. It  was  his  duty  to  conduct  the 
Columbia  Company's  affairs  with  an  eye 
single  to  the  interests  of  the  Columbia  Com- 
pany. Young  V.  Columbia  Company,  53  Or. 
438,  441,  99  Pac.  936,  101  Pac  212,  133  Am, 
St.  Bep.  844.  The  above  transaction  was  a 
breach  of  trust. 

[26]  From  1809  to  the  present  time  the 
funds  of  the  Columbia  Company  have  been 
used  by  the  defendant  Backus  to  finance  his 
lumber  company.  No  security  has  been  fur- 
nished tbe  Columbia  Company,  and  no  cor- 
porate action  has  been  taken  authorizing 
these  loans.  Tbe  defendant  Backus  has  not 
asked  plaintiff's  leave,  but  has  done  as  be 
has  seen  fit  and  paid  such  interest  as  he 
elected  to  pay.  Plaintiff  knew  of  these  loans 
and  seems  to  have  made  no  objection  to  tbem 


Digitized  by 


Google 


Or.) 


BAILLIE  V.  COLUMBIA  GOLD  MINIXO  CO. 


975 


prior  to  the  bringing  of  tills  suit .  It  does  not 
follow  titat  be  is  required  to  permit  this 
metbod  of  doing  business  to  continue.  In 
July,  1015,  the  Indebtedness  of  Backus-Brooks 
Company  to  the  Columbia  Company  was  $U7,- 
560.20.  This  sum  should  be  returned  to  the 
treasury  of  the  Columbia  Company. 

The  evidence  shows  that  on  September  18, 
1915,  the  circuit  court  passed  an  Injunction 
restraining  the  defendant  Richardson  from 
removing  the  books  and  papers  of  the  Co- 
lumbia Company  from  the  state  of  Oregon. 
The  injunction  was  served  upon  Iilm  at  "Baker 
on  the  early  evening  of  that  day.  Prior  to  the 
service  of  the  Injunction,  he  had  packed  the 
records  and  correspondence  Into  nine  boxes 
and  liad  lodged  them  with  the  American  Ex- 
press Company  for  carriage  to  Minneapolis. 
At  the  time  when  the  Injunction  was  served 
upon  him,  the  shipment  was  at  Baker,  as  he 
well  knew,  and  the  express  company  would 
have  returned  it  to  him  on  compliance  with 
its  regulations.  He  did  nothing  to  stop  the 
sliipment,  nor  did  he  report  the  situation  to 
tbe  court  or  to  opposing  counsel. 

In  the  trial  of  the  Issues  Involved  in  this 
case^  the  minute  book  of  the  Columbia  Com- 
pany was  an  important  piece  of  evidence. 
The  defendants  were  notified  to  produc«  it, 
and  failed  to  do  so.  The  defendant  Backus 
undertook  to  account  for  its  absence  by  testi- 
fying to  some  incident  in  1907  when  some 
records  of  Backus-Brooks  Company  were 
lost.  Thereafter  the  defendant  BrooKs  went 
4m  the  stand  and  testified  that  he  had  seen 
the  book  in  the  custody  of  Backus-Brooks 
Company  subsequent  to  the  bringing  of  this 
suit.  He  further  testified  on  cross-examina- 
tion that  at  the  time  when  he  saw  the  minute 
book  the  defendant  Richardson  was  asking 
for  all  the  records  and  papers  which  could 
throw  any  light  upon  this  controversy.  Plain- 
tiff proved  on  rebuttal  that  the  defendant 
nichardson  had  admitted  when  he  was  at 
Baker  in  September,  1915,  that  the  minute 
book  was  in  his  (Richardson's)  possession. 
Ridiardson  does  not  deny  this  testimony.  lie 
conducted  the  examination  of  Backus  and 
Brooks  in  chief,  and  drew  out  from  the  lat- 
ter that  a  diligent  search  for  the  minute  book 
had  been  made  in  the  effects  of  Backus- 
Brooks  Company  without  avail  immediately 
prior  fo  the  taking  of  the  testimony. 

The  conclusion  is  inevitable  that  the  de- 
fendant Richardson  has  possession  of  the 
minute  book,  that  he  has  willfully  suppressed 
It,  and  that  he  has  conspired  with  the  de- 
fendants Backus  and  Brooks  to  deceive  the 
court  as  to  Its  whereabouts. 

Prior  to  the  trial  of  this  cause,  plalntiflf 
sent  his  father-in-law,  Mr.  Luther  Perkins, 
from  Cpffeyvllle,  Kan.,  to  Minneapolis,  to 
make  inspection  of  the  books  of  the  Colum- 
bia Company.  Mr.  Perkins  took  with  him 
written  authority  from  plaintiff  wlilch  was 
exhibited  to  the  defendants.  The  inspec- 
tion requested  was  the  right  of  plaintiff  un- 
der the  express  provisions  of  section  O&H, 


L.  O.  L.  The  inspection  was  denied  with  a 
discourtesy  wliicb  is  aggravated  by  the  cir- 
cumstance that  Mr.  Perkins  was  72  years  of 
age. 

Immediately  prior  to  the  bringing  of  this 
suit,  plaintiff  drew  the  sum  of  $14,750.83 
from  the  funds  of  the  Columbia  Company  on 
deposit  with  the  First  National  Bank  of 
Baker,  put  tills  in  tlie  form  of  certificates  of 
deposit,  and  left  the  certificates  in  the  reg- 
istry of  the  circuit  court  to  abide  the  deter- 
mination of  this  suit.  The  defendant  Backus 
was  promptly  notified  of  plaintiff's  action  in 
this  regard.  Was  plaintiff  Justified  in  so  do- 
ing, and  what  disposition  should  be  made 
of  this  fund?  Much  that  we  have  said  in 
this  opinion  has  looked  to  the  answer  to 
these  questions. 

[27]  Plaintiff  was  not  guilty  of  «mbezzle- 
ment,  and  the  charge  of  embezzlement  comes 
with  a  bad  grace  from  these  defendants. 

[2t]  We  think  that  plaintiff  mistook  his 
remedy.  He  should  have  applied  for  a  re- 
ceivership, and  on  the  qualification  of  the  re- 
ceiver the  fund  should  have  been  paid  to 
him.  The  case  is  free  from  embarrassment 
in  two  respects  which  of  teu  stay  the  hands  of 
a  court  In  appointing  receivers.  There  are 
no  innocent  stockholders  whose  rights  may 
be  prejudiced;  Backus-Brooks  Company  and 
plaintiff  are  the  only  parties  beneficially  in- 
terested in  the  Columbia  Company.  The 
court  Is  not  taking  over  a  going  business; 
the  record  shows  that  the  mine  is  closed 
down.  The  ctise  Is  one  where  the  ccmtrol  oC 
the  corporation  is  vested  in  a  hard  man,  who 
has  been  guilty  of  several  breaches  of  trust 
and  of  much  defiance  of  the  law.  The  cor- 
poration has  not  held  annual  meetings  for 
the  election  of  directors,  as  required  by  sec- 
tion 6693,  L.  O.  L.  It  has  not  kept  its  books 
in  Oregon  available  for  inspection  by  persons 
interested,  as  required  by  section  6694,  It,  O. 
L.  It  denied  an  application  for  such  inspec- 
tion by  a  stockholder  who  sent  Ills  repre- 
sentative to  Minnesota  for  snch  purpose.  Al- 
though section  6689,  L.  O.  L.,  requires  that  a 
majority  of  the  directors  shall  be  residents  of 
this  state,  plaintiff  Is  the  only  Oregonlan  who 
has  been  a  director  since  1899,  and  the  de- 
fendant Backus  undertook  to  remove  him 
immediately  prior  to  the  bringing  of  this 
suit. 

[2t]  While  plaintiff  is  in  no  position  to  re- 
quire the  defendants  to  restore  to  the  treas- 
ury the  moneys  lost  through  the  Midland 
Mining  &  Milling  Company  and  the  Northern 
Mining  &  Trading  Company,  the  making  of 
these  investments  is  material  as  character- 
izing the  management  of  the  Columbia  Com- 
pany. The  defendant  Backus  Is  a  man  of 
ability,  intelligence,  and  wide  business  ex- 
perience. He  knew  the  impropriety  of  in- 
vesting the  funds  of  an  Oregon  corporation 
in  speculative  mining  ventures  in  Colorado 
and  Northwestern  Alaska.  The  defendant 
Backus  is  acting  under  the  advice  of  the 
defendant   Richardson,  an  attorn^   whose 
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ethical  priudples  leave  much  to  be  desired. 
We  think  the  fears  of  plaintiff  were  well 
founded.  If  the  fund  In  the  registry  of  the 
court  had  been  left  on  deposit  In  the  Baker 
bank.  It  would  have  been  withdrawn  from 
the  jurisdiction  and  from  the  treasury  of 
the  corporation.  In  the  absence  of  judicial 
'  action,  we  doubt  whether  this  fund  or  the 
$67,660.20  would  ever  be  repaid  to  the  Colum- 
bia Company.  If  paid  at  all,  these  moneys 
would  be  paid  when  it  was  convenient  to 
Backus-Brooks  Company  to  make  settlement, 
and  not  when  the  Columbia  Company  needed 
the  funds.  On  proper  allegations,  plaintiff  is 
entitled  to  a  receivership  over  the  Columbia 
Company.  The  certlflcates  of  deposit  in  the 
registry  of  the  court  should  be  indorsed  by 
plaintiff.  If  a  receiver  is  appointed  within 
30  days  from  the  entry  of  the  mandate  in 
(his  cause^  or  such  further  time  as  may  be 
allowed  by  the  circuit  court,  the  certificates 
should  be  delivered  to  him ;  if  no  receiver  Is 
appointed  within  the  allotted  time,  the  cer- 
tlflcates should  be  delivered  to  the  Columbia 
Company. 

[30]  If  plaintiff  shall  elect  to  amend  his 
complaint  and  apply  for  a  receivership,  be 
will  be  proceeding  in  his  own  right,  and  not 
In  the  right  of  the  Columbia  Company.  The 
right  of  visitation  over  this  Oregon  corpora- 
tion is  vested  In  the  courts  of  Oregon,  and 
any  stockholder  proceeding  in  his  own  right 
may  invoke  it  Bis  pleading  in  such  case 
will  be  bis  ,own  complaint  against  the  cor- 
poration, and  not  the  corporation's  complaint 
against  its  unfaithful  officers.  The  relief  to 
which  plaintiff  is  entitled  can  be  given  him 
most  properly  through  a  receivership. 

[81,32]  The  defendants  Backus,  Brooks, 
Horr,  and  Backus-Brooks  Company,  having 
appeared  generally  for  the  first  time  when 
the  decree  was  entered,  should  be  per- 
mitted to  answer  if  they  so  elect,  and  to 
offer  any  additional  proof  which  they  may 


have.  The  record  Indicates  that  they  have 
made  their  defense  in  the  name  of  the  Co- 
lumbia Company  and  that  they  will  prob- 
ably have  nothing  further  to  offer.  A 
mandatory  injunction  should  issuie  requir- 
ing the  Columbia  Company  to  return  Its 
records  to  this  state  and  -to  keep  tbem 
here  for  Inspection,  as  required  by  aectioB 
6694,  L.  O.  L.  If  the  defendants  shall  fall 
to  make  restitution  of  the  moneys  taken  from 
the  Columbia  Company's  treasury,  the  re- 
ceiver should  be  authorized  to  sue  for  their 
recovery.  By  seizure  of  the  majority  stock 
in  the  corporation,  the  receiver  can  probably 
find  a  remedy  in  the  Oregon  courts.  If  not, 
the  Minnesota  courts  will  probably  entertain 
his  suit  Comstock  v.  Frederickson,  51  Minn. 
350,  63  N.  W.  718.  Plaintiff  U  entitied.  if  he 
so  elects,  to  have  the  receiver  investigate  the 
properties  of  Midland  Mining  &  Milling  Com- 
pany and  Northern  Mining  &  Trading  Com- 
pany and  to  advise  the  court  with  reference 
thereto.  On  proper  allegations,  after  the 
funds  of  the  Columbia  Company  have  been 
recovered,  the  court  may  determine  whether 
the  circumstances  entitle  plaintiff  to  a  dis- 
tribution of  these  funds  or  any  part  of  them 
by  a  dividend. 

The  disposition  of  the  fund  In  the  registry 
of  the  court  herein  directed  can  be  set  up 
by  way  of  defense  to  the  action  at  law 
brought  by  the  Columbia  Company  against 
the  First  National  Bank,  and  an  Injunction 
restraining  that  litigation  is  unnecessary. 

The  equities  being  with  plaintiff,  he  Shonld 
recover  his  costs  In  both  courts  from  the 
Columbia  Company. 

The  decree  is  therefore  reversed,  and  the 
cause  renianded,  with  directions  to  sustain 
the  demurrer  to  the  amended  complaint  with 
leave  to  plaintiff  to  amend;  further  proceed- 
ings to  accord  with  this  oidnlon. 


BEAN,  J, 
49inion. 


concurs  In  the  result  of  this 
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(SO  Utah,  97) 

BOARD     OF     EDUCATION     OF     CACHE 

COUNTY  SCHOOIi  DIST.  et  al.  v.  DAINKS, 

County  Treasarer.    (No.  3065.) 

(Supreme  Court  of  Utah.    July  26,  ldl7.) 

1.  STATUTEfi  «=>161(1)— CONSTBUCTION. 

While  all  statutes  in  pari  materia  should  be 
construed  together,  yet  where  two  statutes  re- 
lating to  the  same  subject-matter  are  repugnant, 
and  cannot  be  reconciled,  the  later  must  be  ac- 
cepted as  the  legislative  will. 

2.  Taxation  «=»913(1)— School  Taxes— Com. 
pensation. 

Comp.  Lews  1907,  §  616x3,  first  enacted  in 
Iaws  1903,  e.  131,  declares  that  special  taxes  of 
school  district  shall  be  assessed  and  collected  as 
provided  by  law,  and  that  the  school  district  shall 
pay  to  the  county  onc-balf  of  1  per  cent,  on  the 
amount  of  taxes  collected  in  full  for  the  services 
and  compensation  of  the  county  in  assessing  and 
collecting  such  taxes.  Comp.  Laws  1907,  §  1891- 
x27,  first  enacted  in  Laws  1905,  c.  107,  as 
amended  by  Laws  1911,  c.  135,  Laws  1913,  c. 
96,  and  Laws  1915,  c.  78,  declares  that  the 
board  of  education  shall,  on  or  before  the  1st 
day  of  May  in  each  .rear,  prepare  a  statement 
and  estimate  of  the  amount  necessary  for  the 
support  and  maintenance  of  the  schools  under 
its  charge  for  the  succeeding  year,  and  to  defray 
the  interest  on  bonds,  etc.,  which  taxes  shall  be 
collected  by  the  county  treasurer  as  other  taxes 
are  collected,  but  without  additional  compensa- 
tion for  assessing  and  collecting,  and  be  shall 
pay  the  same  to  the  treasurer  of  the  board. 
Beld  that,  as  the  latter  ststute  must  be  treated 
as  the  legislative  will  on  the  subject,  taxes  as- 
sessed thereunder  cannot  be  treated  as  special 
taxes  on  which  the  school  district  is  liable  to  pay 
a  percentage  to  the  county  for  the  cost  of  assess- 
ment and  collection. 

Appeal  from  District  Cotirt,  Cache  Coun- 
ty;  J.  D.  Call,  Judge. 

Action  by  the  Board  of  Kducation  of  Cache 
County  School  District  and  Joseph  Campbell, 
Treasurer  thereof,  against  George  S.  Dalnes, 
.  Treasurer  of  Cache  County.  There  was  a 
judgment  in  i>art  for  defendant,  and  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
directions. 

J.  C.  Walters,  of  Logan,  for  appellants. 
A.  E.  Bowen,  of  Logan,  for  respondent 

FRICK,  C.  3.  The  board  of  education 
of  Cache  county  school  district,  hereinafter 
called  plaintiff,  commenced  this  proceeding 
In  the  district  court  of  Cache  county  to  com- 
pel the  defendant,  as  treasurer  of  Cadie 
county,  to  pay  to  the  treasurer  of  the  plaih- 
tlff  the  sum  of  $1,863.52  as  taxes  collected 
by  the  defendant  for  said  school  district.  In 
the  application  for  the  writ  of  mandate  it 
Is,  in  substance,  alleged  that  the  taxable 
property  of  said  school  district  for  the  year 
1915  was  more  than  $5,000,000  and  less  than 
$8,000,000;  that  on  the  Ist  day  of  May,  1915, 
the  plaintlfl  prepared  a  statement  and  esti- 
mate of  the  amount  of  money  that  would 
be  necessary  for  the  support  and  mainte- 
nance, and  for  all  other  purposes,  of  the 
schools  under  its  charge  for  the  school  year 
coquuencing  July  1,  1915,  and  that  plaintiff 
caused  said  statement  and  estimate  to  be 
certified    to   the    county   commissioners   of 


Cache  county  as  provided  by  law;  that  the 
amount  required  for  all  school  purposes,  and 
which  was  certified  as  aforesaid,  was  $99,- 
408;  that  in  accordance  with  the -provisions 
of  law  a  tax  of  12^  mills  on  the  dollar  was 
levied  on  the  taxable  property  of  said  school 
district  in  order  to  obtain  the  amount  nec- 
essary for  the  purposes  aforesaid  for  the 
year  1915;  that  George  S.  Dalnes,  the  de- 
fendant, in  the  year  1915,  and  at  the  com- 
mencement of  this  action,  was  the  treasurer 
of  said  Cache  county,  and  as  such  he  has 
collected  said  taxes  for  said  year  1915 ;  that 
It  was  the  duty  of  said  treasdrer  to  pay  the 
amount  collected  by  him  promptly  as  col- 
lected to  the  treasurer  of  the  plaintiff;  and 
that  he  has  refused, and  failed  to  do  so,  but 
has  withheld  and  still  withholds  the  sum  of 
$1,863.52  of  the  amount  collected  by  him  as 
school  taxes  for  the  year  1915  from  the 
plaintiff.  The  plaintiff  therefore  prayed 
judgment  that  the  defendant,  as  treasurer  as 
aforesaid,  be  required  to  pay  said  amount  to 
the  treasurer  of .  the  plaintiff,  or  to  show 
cause  why  he  refuses  to  do  so. 

An  alternative  writ  of  mandate  was  duly 
issued  by  the  district  court,  and  the  defend- 
ant filed  his  answer  thereto  tn  due  time,  in 
which  he,  in  substance,  claimed  the  right 
to  withhold  said  $1,863.52,  and  the  whole 
thereof,  as  compensation  for  collecting  the 
school  tax  for  the  year  1915,  amoimtlng  to 
$99,408,  as  before  stated.  Up»n  a  hearing 
the  district  court  held  that  the  defendant 
was  entitled  to  retain  one-half  of  1  per  cent, 
of  said  $99,408,  which  amounted  to  $497.04, 
as  compensation  for  collecting  said  taxes, 
and  required  him  to  pay  over  to  the  plain- 
tiff the  sum  of  $1,366.48;  that  being  the 
difference  between  the  $1,863.62  demanded 
by  the  plaintiff  and  the  $497.04  allowed  the 
defendant  for  'compensation  as  aforesaid. 
The  defendant.  In  his  answer,  had,  however, 
also  claimed  the  right  to  deduct  one-half 
of  1  per  cent,  from  the  taxes  that  were 
levied  for  the  four  years  immediately  pre- 
ceding the  year  1915,  and  to  retain  said  one- 
half  of  1  per  cent  out  of  said  $1,863.52.  The 
court,  however,  disallowed  the  defendant  any 
compensation  for  the  preceding  years  afore- 
said. 

The  plaintiff  appeals  from  the  Judgment 
and  insists  that  the  district  court  erred  tn 
allowing  defendant  any  amount  for  com- 
pensation; and  the  defendant  assigns  cross- 
errors,  in  which  he  contends  that  the  district 
court  erred  in  not  permitting  him  to  deduct 
also  one-half  of  1  per  cent  for  the  taxes 
which  he  collected  for  the  four  years  im- 
mediately preceding  the  year  1915  out  of  said 
$1,863.52.  The  correctness  of  the  district 
court's  Judgment  depends  upon  the  construc- 
tion that  shall  be  given  to  certain  sections 
of  our  statute  relating  to  the  collection  of 
school  taxes.  While  counsel  for  the  respec- 
tive parties  have  referred  to  a  large  number 
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of  sections  of  oar  statutes,  yet  it  la  not 
necessary  for  us  to  consider  all  of  the  sec- 
tions referred  to  by  them,  in  order  to  ar- 
rive at  a  correct  solution  of  the  questions 
involved  in  "this  controversy,  and  we  shall 
therefore  refer  only  to  the  sections  which, 
in  our  Judgment,  are  controlling. 

[1,2]  The  statement  and  estimate  referred 
to  in  plaintiff's  application  for  the  writ,  and 
all  of  the  taxes  In  question  In  this  proceed- 
ing, were  certified,  levied,  and  collected  un- 
der the  provisions  of  Comp.  Laws  1907,  ( 
1891x27,  as  amended  by  Laws  Utah  1911, 
p.  266,  Laws  Utah  1013,  p.  1S4,  and  Laws 
Utah  1915,  pp.  98  and  191.  That  section, 
as  in  force  when  the  taxes  in  question  were 
certified,  levied,  and  collected,  so  far  as 
material  here,  reads  as  follows: 

"The  board  of  education  shall,  on  or  before 
the  first  day  of  May  of  each  year,  prepare  a 
statement  and  estimate  of  the  amount  neces- 
sary for  the  support  and  maintenance  of  the 
schools  under  its  charge  for  the  school  year 
commencin!;  on  the  first  day  of  July  next  there- 
after, and  for  the  purchase  of  school  sites  and 
the  erection  of  school  buildings;  also  the 
amount  necessary  to  pay  the  interest  accruing 
during  such  year  and  not  included  in  any  prior 
estimates  on  bonds  issued  by  the  district ;  also 
the  amount  of  sinking  fund  necessary  to  be 
collected  during  such  year  for  the  payment  and 
redemption  of  said  bonds:  Provided,  that  in 
the  year  1915,  the  time  for  furnishing  the 
statement  and  estimate  above  named,  shall  be 
extended  to  the  second  Monday  in  July.  The 
board  of  education  shall  forthwith  cause  the 
same  to  be  certified  by  the  president  and  cleric 
of  said  board  to  the  officers  charged  with  the 
assessment  and  collection  of  taxes  for  general 
county  purposes  in  the  county  In  which  the 
district  is  situated,  and  the  board  of  county 
commissioners  of  the  county  in  which  the  dis- 
trict is  situated  shall  at  the  time  of  making  the 
annual  levy  of  other  county '  taxes,  levy  such 
per  cent,  as  shall,  as  nearly  as  may  be,  raise 
the  amount  required  by  the  board,  which  levy 
shall  be  uniform  on  all  property  within  said 
district  as  returned  on  the  assessment  roll, 
and  the  said  county  officers  are  hereby  author- 
ized and  required  to  place  the  same  on  the 
tax  roll.  Said  taweg  shall  be  collected  by  the 
count]/  treaturer  a*  other  taaet  are  collected 
but  without  additional  compensation  for  assess- 
ing and  collecting,  and  he  shall  pay  the  tame  to 
the  treasurer  of  the  board,  promptly  a*  collect- 
ed, who  shall  hold  the  same  subject  to  the 
order  of  the  board  of  education."    (italics  ours.) 

That  section  also  imposes  certain  limita- 
tions and  provides  other  conditions  which 
are  not  material  here.  So  tar  as  we  have 
quoted  the  statute,  there  is  practically  no 
difference  in  the  language,  and  certainly  none 
in  its  substance,  between  its  first  enactment 
in  1905  (Laws  Utah  1905,  p.  136),  and  the 
last  enactment  in  1915,  which  we  have  quot- 
ed (lAws  Utah  1915,  p.  98).  During  all  of 
those  years  the  statute  continued  the  state- 
ment we  have  italicized  in  the  foregoing 
quotation.  The  defendant,  however,  relies 
upon  Comp.  Laws  1907,  §  616x3,  which  pro- 
vides: 

"Special  taxes  of  school  district  shall  be  as- 
sessed and  collected  as  already  provided  by  law: 
Provided,  that  each  school  district  shall  pay  to 
the  county  in  which  it  is  situated  one-half  of 
one  per  cent,  on  the  amount  of  taxes  collected, 
and  such  payments  shall  be  in  full  for  the  serv- 


ices and  compensation  of  the  county  in 

lug  and  collecting  and  paying  over  said  taxes." 

That  section  was  originally  passed  in 
1903  (Laws  Utah  1903,  184).  As  appears 
from  that  section,  the  right  to  compensatioii 
is  strictly  limited  to  "special  taxes  of  school 
districts."  While  there  are  various  provi- 
sions in  our  statutes  authorizing  the  tax- 
payers of  the  several  school  districts  to 
vote  special  taxes  for  certain  purposes,  yet, 
for  reasons  hereinafter  appearing,  we  are 
not  now  concerned  with  any  of  those  provi- 
sions. All  that  we  are  now  required  to  de- 
termine is  whether  the  taxes  in  controversy 
here  are  special.  The  diistrict  court  held 
that  all  of  the  taxes  enumerated  in  section 
l>91x27,  supra,  are  special,  and  hence  held 
timt  the  defendant  was,  by  law,  authorized  to 
deduct  therefrom  the  one-half  of  1  per  cent, 
mentioned  in  section  616x3,  supra.  The  dis- 
trict court,  however,  also  held  that,  inas- 
much as  the  defendant  had  voluntarily,  and 
without  protest,  paid  over  the  one-half  of 
1  per  cent  for  the  four  years  immediately 
preceding  the  year  1915,  for  that  reason  he 
could  not  retain  the  cuuount  accruing  for  the 
preceding  years  out  of  the  taxes  for  1915, 
but  could  only  retain  the  one-half  of  1  per 
cent,  for  that  year.  In  our  opinion,  the 
ruling  of  the  district  court,  that  the  taxes 
enumerated  In  section  1891x27,  and  whitdk 
are  in  question  here,  are  special,  and  hence 
subject  to  the  one-half  of  1  per  cent,  men- 
tioned in  section  616x3,  is  clearly  erroneous. 
By  reference  to  section  1891x27,  which  we 
have  quoted  above,  it  will  t>e  seen  that  it 
is  made  as  clear  as  the  English  language 
can  malce  it  that  no  compensation  of  any 
kind,  or  in  any  amount,  Is  allowed  to  the 
county  treasurer  for  collecting  the  taxes ' 
therein  enumerated.  The  statute  imposed 
the  duty  upon  the  plaintiff  to  make  the 
statement  and  estimate  of  the  amount  of 
money  that  would  be  necessary  for  the  pur- 
poses stated  in  the  statute  and  to  certify  the 
same  to  the  county  commissioners  so  that 
the  proper'ievy  could  be  made.  PlaintlCr  dis- 
charged its  duty  in  that  regard,  and  it 
seems  the  county  commissioners  did  lilte- 
wise.  After  that  was  done  it  became  the 
duty  of  the  defendant  as  the  treasurer  of 
Cache  county  to  collect  said  taxes.  The 
statute  contains  the  special  provision  which 
we  have  italicized.  Could  a  mandate  to 
the  several  county  treasurers  he  made  more 
direct  and  more  explicit  respecting  their 
duty  and  to  prevent  them  from  exacting 
Qompeusatlon?  To  what  taxes  does  the 
foregoing  mandate  refer?  Manifestly  to  all 
the  taxes  that  are  enumerated  in  the  section, 
which  enumeration  precedes  the  mandate. 
The  statement  and  estimate  certified  by  the 
plaintiff  contained  no  other  taxes  except  such 
as  are  mentioned  in  the  statute,  and  all  of 
which  are  included  In  the  term  "said  taxes." 

The  district  court,  in  arriving  at  the  con- 
clusion before  stated,  must  tiave  been  con- 
trolled entirely  by  what  is  said  in  section 


Digitized  by  VjOOQIC 


XTtab) 


BURTON  T.  MATTSON 


979 


616s3  regarding  the  compensation  allowed 
for  collecting  special  taxes.  How  the  court 
arrived  at  the  conclusion,  however,  that  all 
of  the  taxes  mentioned  in  section  1891x27 
are  special,  we  are  nnable  to  understand. 
True  it  is  that,  as  already  stated,  there  are 
other  provisions  of  our  statutes  authorizing 
the  taxpayers  of  the  several  school  districts 
to  vote  special  taxes.  It  is  also  true  that 
It  is  a  cardinal  canon  of  construction  that 
In  order  to  determine  the  intention  and  ef- 
fect of  a  particular  statute,  or  a  particu- 
lar provision,  all  other  statutes  and  provi- 
sions relating  to  the  same  subject  and  which 
are  in  pari  materia  must  also  be  considered. 
That  rule,  like  all  other  rules,  however,  also 
has  Its  exceptions.  For  example:  Where 
there  are  two  statutes  or  provisions,  that  are 
manifestly  repugnant  to  each  other  and  can- 
not be  reconciled,  then  the  courts  must  look 
to  and  enforce  the  latest  expression  of  the 
legislative  will  as  found  in  the  statute  last 
enacted.  When,  therefore,  as  is  the  case 
here,  the  Legislature  has  so  clearly  mani- 
fested Its  Intention  to  exempt  certain  enu- 
merated things  from  the  operation  of  an 
existing  statute  by  a  later  one,  the  courts 
have  no  alternative  save  to  enforce  the  in- 
tention of  the  Legislature,  as  expressed  in 
the  later  statute,  by  enforcing  it.  What- 
ever, therefore,  may  be  said  respecting  the 
right  to  vote  special  taxes  and  the  right  of 
the  several  county  treasurers  to  deduct  the 
one-half  of  1  per  cent,  mentioned  in  section 
616x3,  yet  It  Is  too  plain  for  controversy  that 
that  section  can  be  given  no  effect  respecting 
the  taxes  specially  enumerated  in  section 
1891x27,  since  by  that  section  the  treasurers 
are  expressly  prohibited  from  deducting  any- 
thing for  compensation. 

We  have  less  hesitancy  in  arriving  at  the 
foregoing  conclusion  for  the  reason  that  the 
question  resolves  Itself,  very  largely  at  least, 
to  a  mere  matter  of  bookkeeping.  In  the 
long  run  the  taxpayers  of  the  particular 
county  must  provide  the  money  for  the 
schools,  as  well  as  defray  the  expenses  inci- 
dent to  the  collection  of  all  of  the  taxes. 
School  funds  in  this  state,  In  one  sense,  are 
deemed  trust  funds,  and,  under  our  laws, 
are  required  to  be  strictly  devoted  for  school 
purposes.  It  Is  easy  to  perceive,  therefore, 
why  the  Legislature  should  direct  that  no 
part  of  the  taxes  for  school  purposes  shall 
be  deducted  for  expenses  of  collection,  ex- 
cept where  special  taxes  are  Imposed.  Such 
taxes  being  out  of  the  regular  order,  it 
may  require  special  work,  for  which  com- 
pensation is  provided.  The  taxes  in  ques- 
tion are,  however,  not  special  in  any  view 
that  may  be  taken,  and  hence  it  is  not  nec- 
essary to  determine  what,  under  the  sev- 
eral provisions  of  our  statutes,  would  con- 
stitute special  taxes. 

The  Judgment  is  therefore  reversed,  and 
the  case  is  remanded  to  the  district  court 


of  Cache  county,  with  directions  to  set  aside 
its  conclusions  of  law  and  Judgment,  and  to 
enter  conclusions  of  law  and  Judgment  di- 
recting the  defendant  to  pay  over  to  the 
plaintiff,  as  prayed  in  its  application,  the 
amount  there  demanded,  without  Interest 
however.    Plaintiff  to  recover  costs. 

Mccarty,  corfman,  thurman,  and 

GIDEON,  JJ.,  concur. 

"°°°°°°'  (50  UUh,  133) 

BURTON  V.  MATTSON  et  ux.     (No.  3059.) 
(Supreme  Court  of  Utah.    Aug.  1,  1917.) 

1.  Libel  and  Slander  ®=»82— Pleadino. 

In  an  action  for  libel  committed  by  writing 
plaintiffs  wife  by  implication  that  be  had  illicit 
relations  with  another  woman,  where  the  letter 
complained  of  as  being  defamatory  expressly  re- 
ferred to  and  named  plaintiff,  it  was  not  neces- 
sary that  the  amendoa  complaint  allege  that  the 
words  were  written  of  and  concerning  plaintiff; 
such  an  allegation  would  have  been  mere  sur- 
plusage. 

2.  Libel  and  Slander  «=s>45(1)— Condition- 
al Privilege — Statute. 

Under  Comp.  Laws  1907,  |  4204,  providing 
that  a  communication  made  to  a  person  who 
stood  in  such  relation  to  the  former  as  to  af- 
ford a  reasonable  ground  for  supposing  his  mo- 
tive innocent  is  not  presumed  to  be  malicious, 
and  is  privileged,  where  defendants,  husband 
and  wife,  unrelated  to  plaintiff,  wrote  to  plain- 
tiffs wife  in  such  terms  as  to  imply  that  he 
had  illicit  relations  with  another  woman,  the 
conunimications  were  not  conditionally  privileg- 
ed, having  been  made  merely  on  the  assumption 
that  plaintiff's  vrife  would  regard  the  act  as 
friendly. 

3.  Libel    and    Slander    9=383  —  Pleading 
Malice. 

The  complaint,  in  an  action  for  libel,  alleg- 
ing that  the  matters  contained  in  the  alleged 
libelous  letters  were  false  and  libelous,  suffi- 
ciently alleged  that  the  communications  were 
made  with  malice. 

4.  Libel  and  Slander  (3=>S2  —  Pleadinq  — 
Complaint — Statute. 

Under  Comp.  Laws  1907,  f  291M,  providing 
that  in  an  action  for  libel  it  is  not  necessary  to 
state  in  the  complaint  any  eiTtrinsic  facts  to 
show  the  application  to  plaintiff  of  the  defama- 
tory matter,  in  an  action  for  libel  by  writing 
plaintiff's  wife  letters  implying  that  plaintiff 
sustained  illicit  relations  with  another  woman, 
where  the  face  of  the  complaint  showed  that  the 
publication  was  concerning  plaintiff,  that  it 
was  falsely  made  with  the  intent  to  effect  an 
estrangement  between  him  and  his  wife,  etc., 
the  complaint  was  not  insufficient  as  containing 
no  inducement,  colloquium,  or  proper  innuen- 
does.! 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  N.  J.  Harris,  Judge. 

Action  by  J.  W.  Burton  againest  Peter  A. 
Mattson  and  Mrs.  Mabel  Mattsou,  his  wife. 
From  an  order  dismissing  the  action  on  de- 
murrer to  the  amended  complaint,  plaintiff 
appeals.  Judgment  reversed,  and  cause  re- 
maoded,  with  directions. 

Hancock  &  Barnes,  of  Salt  Lake  City,  for 
appellant    George  Halverson,  of  Ogden,  for 

respondents. 
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GOKPMAN,  J.  This  appeal  Involves  the 
sufficiency  of  plaintiff's  amended  complaint  in 
an  action  tn-ought  in  the  district  court  of 
Weber  county  to  recover  damages  by  reason 
of  the  publication  of  certain  letters  of  the 
defendants  concerning  the  plalntlfT.  Defend- 
ants demnn«d  generally  to  the  amended 
complaint.  The  demurrer  was  sustained, 
with  leave  given  to  amend.  Plaintiff  elected 
to  stand  on  his  amended  complaint  without 
further  amendment,  whereupon  the  court 
made  its  order  dismissing  the  action.  Plain- 
tiff appeals. 

The  amended  complaint  is  as  follows: 

"That  the  plaintiff  is  now  and  at  all  times 
mentioned  herein  was  a  farmer  and  sbeep  raiser 
engaged  in  such  business  in  Davis,  Weber,  Box 
Elder  and  Cache  counties,  state  of  Utah. 

"That  on  or  about  the  1st  day  of  April,  1914. 
the  defendants  wrote  the  following  letters  and 
mailed  them  to  Mrs.  J.  W.  Burton,  Kaysville, 
W«ber  county,  Utah,  and  said  letters  were  re- 
ceived by  the  said  Mrs.  J.  W.  Burton,  wife  of 
the  plaintiff,  on  or  about  the  2d  day  of  April, 
191^ 

"'Ogden,  Utah,  April  1,  1914. 

"  'Mrs.  J.  W.  Burton,  Dear  Madam:  Has  Mr. 
Burton  not  be<>n  out  of  town  for  the  past  six 
months  from  Wed.  to  Fridays  and  has  not  he 
told  you  he  was  out  with  his  sheep.  You  may 
know  all  about  the  sheep  he  is  with  but  it  you 
don't  I  will  tell  you  that  this  sheep's  name  is 
Mrs.  Agnes  Grim,  known  in  Ogden  as  Mrs. 
John  Woods.  Three  weeks  ago  to-morrow  he 
went  to  Brigham  City  to  move  this  lady,  was 
he  away  from  home  at  this  time?  If  you  stop 
to  think  you  may  know  for  yourself  what  I 
have  said  is  so.  I  will  not  give  you  my  name 
and  address  to-day,  but  one  weelE  from  to-day 
I  will  write  you  again  and  tell  you  who  I  am 
and  where  I  live.  Tour  friend.' 

"'Ogden,  Utah,  April  6,  1914. 

"  'Mrs.  J.  \7.  Burton:  I  wrote  to  you  some 
time  ago  about  Mr.  Burton's  conduct.  Now  I 
write  this  time  to  tell  you  who  I  am.  I  live 
at  613  28th  street.  I  am  Mrs.  P.  A.  Mattson, 
Mr.  A.  E.  Williams'  daughter  of  Kaysville. 
Now  Mrs.  Burton  being  a  neighbor  of  Mrs. 
Woods,  also  knowing  who  you  were  I  thought 
maybe  you  would  like  to  know  about  this.  I 
would  Uiank  any  one  who  would  tell  me  of  sudi 
things  and  consider  them  my  friends.  If  you 
should  care  to  hear  from  me  again  you  w(Mild 
write  me  at  this  address. 

"  'Mrs.  P.  A.  Mattson, 
•"613  28th  Street,  Ogden,  Utah.' 

"That  the  matters  contained  in  the  foregoing 
letters  were  false  and  libelous,  and  were  intend- 
ed by  the  defendants  to  effect  an  estrangement 
between  this  plaintiff  and  Mrs.  J.  W.  Burton, 
the  wife  of  this  plaintiff. 

"That  the  above  letters  were  written  by  the 
defendant,  Mrs.  Peter  Mattson,  at  the  instance 
and  by  and  with  the  co-operation  of  the  de- 
fendant Peter  Mattson,  and  the  same  were  re- 
ceived and  read  by  the  wife  of  this  plaintiff  at 
Kaysville,  Utah,  on  or  about  the  7th  day  of 
April,  1914;  that  this  plaintiff  did  not  know 
who  were  the  writers  and  instigators  of  said 
letters  until  on  or  about  the  15th  day  of  Octo- 
ber, 1914. 

"That  prior  to  the  dates  of  said  letters  and 
the  receipt  thereof  by  the  wife  of  this  plaintiff, 
plaintiff  and  his  saia  wife  were  living  happily 
together  at  Kaysville,  Utah,  and  by  reason  of 
the  false  and  libelous  statements  contained  in 
said  letters  an  estrangement  was  created  be- 
tween this  plaintiff  and  his  wife,  and  the  said 
Mrs.  J.  W.  Burton  did  thereafter  institute  di- 
vorce proceedings  against  this  plaintiff,  plain- 
tiff's family  was  disrupted,  his  home  was  dis- 


organized, and  he  was  put  to  great  expense,  to 
wit,  the  sum  of  $2,000  in  litigation,  resulting  di- 
rectly from  said  false  and  Ubelous  letters. 

"That  the  defendants  intended  by  said  letters 
that  Mrs.  J.  W.  Burton  should  thereby  be  ^ven 
to  understand  that  this  plaintiff  was  an  immoral 
man  and  was  living  in  illicit  relations  with  the 
said  Mrs.  Agnes  Gnm  referred  to  in  said  letters, 
and  the  said  Mrs.  J.  W.  Burton  did,  according 
to  the  best  knowledge,  information,  and  belief  o^ 
this  plaintiff  so  receive  and  accept  the  intend- 
ment of  said  letters. 

"That  on  the  26th  day  of  February,  1915,  an 
action  was  commenced  in  the  above-entitled 
court  by  the  plaintiff  herein  against  the  defend- 
ants on  the  identical  cause  of  action  herein  stat- 
ed, and  that  said  action  failed  otherwise  than 
on  its  merits. 

"That  by  reason  of  said  libekms  letters  so 
published  by  the  defendants,  this  plaintiff  has 
been  injured  in  his  business  relations  with  vari- 
ous parties  in  the  counties  above  referred  to, 
his  character  and  reputation  have  been  befouled, 
and  his  home  been  broken  up,  all  to  his  great 
damage  in  the  sum  of  $10,000,  no  part  of  which 
has  been  paid. 

"Wherefore  plaintiff  prays  for  judgment 
against  the  defendants  in  the  sum  of  $10,000 
and  for  all  costs." 

It  is  contended  by  defendants  that  tne  com- 
plaint is  insufficient  In  several  particulars: 
(1)  That  there  Is  no  allegation  that  the  al- 
leged Ubelous  and  defamatory  matter  com- 
plained of  was  written  of  and  concerning  the 
plaintiff;  (2)  the  communication  complained 
of  is  conditionally  privileged  under  the  pro- 
visions of  section  42(M,  Comp.  Laws  Utah 
1907 ;  (3)  that  there  is  no  allegation  that  the 
publication  was  malicions;  (4)  that  there  is 
no  inducement  or  colloquium,  nor  any  proper 
innuendoes  In  the  complaint 

We  cannot  agree  with  the  contentions  made 
by  defendants  In  any  particular.  We  will 
assign  our  reasons  in  the  order  above  men- 
tioned, and  as  defendants,  in  their  brief, 
present  their  objections  to  the  complaint 

[1]  (a)  The  letter  complained  of  as  being 
defamatory  expressly  refers  to  and  names 
the  plaintiff.  It  is  the  plaintiff  that  is  be- 
ing spoken  of,  as  the  letter  expressly  states, 
and  to  make  the  further  express  allegation 
that  the  words  were  written  of  and  concern- 
ing the  plaintiff  wonld  be  mere  surplusage. 

[2]  (b)  The  second  objection  that  the  com- 
munication is  conditionally  privileged  under 
section  4204.  Laws  Utah  1907,  la  eQually 
untenable.    Said  section  reads: 

"A  communication  made  to  a  person  interest- 
ed in  the  communication,  by  one  who  was  also 
Interested  or  who  stood  m  such  relaticm  to  the 
former  as  to  afford  a  reasonable  ground  for 
supposing  his  motive  innocent,  is  not  presumed 
to  be  malicious,  and  is  a  privileged  communica- 
tion." 

If  the  publication  complained  of  la  to  be 
regaitded  as  conditionally  privileged,  it  must 
be  made  under  circumstances  furnishing  a 
legal  duty  or  excuse  for  making  It,  or  swne 
additional  facts  must  be  allegred  showing  it 
to  have  been  ma4e  without  legal  excuse. 
Townshend,  Slander  &  Libel  (4th  Ed.)  S  209. 
If  the  defendants  were  Interested  in  the  com- 
munication made,  nothing  appears  on  the 
face  of  the  complaint  to  so  indicate;  nor  is 
the  relationship  of  the  defendants  shown  t6 
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trary.  It  is  apparent  from  the  pleading  that 
these  nnsolicited  communications  were  made 
by  the  defendants  merely  on  the  assumption 
that  the  wife  of  the  plaintiff  would  regard 
It  as  a  friendly  act  on  their  part.  Any  legal 
excuse  or  moral  duty  the  defendants  may 
have  had  in  writing  the  letters  complained 
of  certainly  does  not  appear  from  the  ex- 
press allegations  of  the  complaint  itself.  Nor 
can  any  such  duty  or  excuse  be  reasonably 
Inferred  therefrom.  Moreover,  the  complaint 
states  that  the  matters  contained  In  the  let- 
ters were  false,  and  were  made  with  the  in- 
tention that  the  wife  of  the  plaintiff,  "Mrs.  J. 
W.  Burton,  should  thereby  be  given  to  un- 
derstand that  the  plaintiff  was  an  immoral 
man  and  Uving  in  illicit  relations  with  the 
said  Mrs.  Agnes  Grim,  referred  to  in  said 
letters." 

[3]  (c)  The  language  of  the  pleading  is  that 
"the  matters  contained  in  the  foregoing  let- 
ters were  false  and  libelous,"  from  which 
statement  the  only  reasonable  inferences  to 
be  drawn  are  that  the  communications  were 
made  with  malice. 

[4]  (d)  As  to  the  fourth  objection  made  by 
the  defendants,  that  the  complaint  contains 
no  Inducement  or  colloquium,  nor  any  prop- 
er innuendoes.  Section  2994,  Comp.  Laws 
Utah  1907,  provides: 

"In  an  action  for  libel  or  slander,  it  is  not 
necessary  to  state  id  the  complaint  any  ex- 
trinsic BLcts  for  the  purpose  of  showiner  the 
application  to  the  plamtiff  of  the  defamatory 
matter  out  of  which  the  action  arose."  Fenster- 
maker  v.  Tribune  Pub.  Ck).,  13  Utah,  532,  45 
Pac.  1097,  35  L.  R.  A.  611 ;  Tbwnshend,  Slan- 
der and  Libel,  §  SOS. 

The  face  of  the  complaint,  as  we  have  here- 
tofore stated,  suthclently  shows  that  the  pub- 
lication complained  of  was  concerning  the 
plaintiff;  that  it  was  falsely  made  with  the 
Intent  to  effect  an  estrangement  between  the 
plaintiff  and  his  wife,  and  "that  Mrs.  <I.  Vy. 
Burton  should  thereby  be  given  to  understand 
that  this  plaintiff  was  an  immoral  man  and 
•was  living  with  the  said  Agnes  Grim."  While 
not  artfully  drawn,  yet,  under  the  authori- 
ties cited  by  both  plaintiff  and  the  defendants, 
as  well  as  numerous  other  authorities  ex- 
amined by  us,  the  amended  complaint  meets 
the  essential  requirements  in  stating  a  cause 
of  action  against  the  defendants,  and  we  are 
of  the  opinion  that  the  district  court  commit- 
ted error  in  sustaining  the  defendants'  de- 
murrer to  the  amended  complaint,  and  in  dis- 
missing the  plaintiff's  action. 

It  Is  therefore  ordered  that  the  Judgment  of 
the  district  court  be  reversed ;  that  the  cause 
be  remanded  to  said  court,  with  directions 
that  the  defendants'  demurrer  to  the  plain- 
tiff's amended  complaint  be  overruled,  and 
that  the  defendants  be  permitted  to  answer. 
Appellant  to  recover  costs. 

FRICK,  C.  J.,  and  McCABTI,  THUB- 
MAN.  and  GIDEON,  JX,  concur. 


(Supreme  Court  of  Utah.    July  10,  1917.) 

L  Apfeai,  ahd  Bbbob  «=>384(1)— Undbbtak- 
INO  ON  Afpeai. 
An  undertaking  is  sufficient  as  an  undertak- 
ing on  appeal  under  Comp.  Laws  1907.  g  330G, 
its  terms  being  broad  enough  to  constitute  it 
such,  though  they  are  also  bj'oad  enough  to 
constitute  it  an  undertaking  to  stay  execution 
under  section  3307,  and  it  is  for  a  greater 
amount  than  required  by  section  3306. 

2.  Set-Ofj  and   Countebclaim   «=s>44(2)   — 
Pabtnebship  Teans  actions. 

A  counterclaim,  alleging  that  the  parties 
and  others  executed  a  deed  for  water  rights  be- 
longing to  them,  that  the  purchase  price  was 
$1,000,  that  the  deed  was  delivered  by  plain- 
tiff, and  he  received  the  full  price,  and  has  kept 
and  applied  it  to  his  own  use,  and  that  plaintiff 
was  owner  of  half  of  the  water  rights,  and 
that  half  the  purchase  is  due  and  owing  him 
from  plaintiff,  does  not  diow  that  the  owners 
were  partners,  and  so  is  not  demurrable  na  on 
a  claim  arising  out  of  unsettled  partnership 
accounts. 

3.  Appeal  and  Ebbob  «=»1175(4)— REVEBaAi. 

OF  JUDOUERT  ON  DEMUBBBB  —  DISPOSITION 

OF  Case. 
Where  the  ground  of  a  special  demurrer  to 
a  counterclaim  is  in  iJie  nature  of  abatement 
merely,  the  court,  on  reversing  the  judgment  sus- 
taining it,  will  not  enter  or  direct  a  judgment 
for  defendant  on  the  merits  on  tho  counterclaim, 
unless  it  clearly  appears  that  the  demurrer 
was  frivolous,  or  that  no  defense  to  the  coun- 
terclaim could  in  any  event  be  made.^ 

Appeal  from  District  Court,  Salt  Lake 
County,    F.  C.  Loofbourow,  Judge. 

Action  by  R.  H.  Peale  against  H.  P.  Clark. 
From  a  Judgment  for  plalntUf  on  demurrer 
to  counterclaim,  defendant  appeals.  Revers- 
ed and  remanded,  with  directions.' 

M.  M.  Warner,  of  Salt  Lake  City,  for  ap- 
pellant W.  I.  Snyder,  of  Salt  Lake  City,  for 
respondent 

FRICK,  C.  J.  The  plaintiff  commenced 
this  action  against  the  defendant  to  recover 
upon  a  promissory  note.  The  defendant  an- 
swered the  complaint,  admitting  the  indebt- 
edness evidenced  by  said  note,  an'd  set  up  a 
counterclaim,  in  which  be  averred  that  the 
plaintiff  was  indebted  to  him  In  a  sum  In 
excess  of  the  amount  claimed  by  the  plaintiff. 
The  plaintiff  Interposed  a  demurrer  to  the 
counterclaim :  (1)  That  the  facts  stated  are 
Insufficient;  (2)  t&at  the  matter  set  forth  as 
a  counterclaim  "is  not  a  proper  subject  of 
counterclaim  in  this  action,  for  the  same  is  in 
the  nature  of  an  action  for  an  accounting 
and  therefore  equitable";  and  (3)  that  the 
counterclaim  is  ambiguous,  uncertain,  etc. 
The  court  snstaineid  the  demurrer  (but  upon 
what  ground  the  record  does  not  disclose) 
and  entered  Judgment  for  the  plaintiff  for  the 
amount  of  the  promissory  note.  Defendant 
appeals. 

[1]  Before  proceeding  to  a  consideration  of 
the  court's  ruUng  on  the  demurrer  respecting 
the  sufficiency  of  the  counterclaim,  etc.,  we 


e=3For  other  casas  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Disests  and  Index* 
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are  required  to  determine  a  motion  Interpos- 
eid  by  the  plaintiff  to  dismiss  the  appeal. 

The  plaintiff  moved  to  dismiss  the  appeal 
upon  the  ground  that  no  undertaking  on  ap- 
peal has  been  executed  and  filed  as  required 
by  Comp.  Laws  1907,  {  3306.  That  section 
reads: 

"The  andcrtaking  on  appeal  must  be  in  writ- 
ing, and  must  be  executed  on  the  part  of  the 
appellant,  by  at*  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on 
tho  appeal,  or  on  a  dismissal  thereof,  not  ex- 
ceeding $300;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order 
was  entered,  to  abide  the  event  of  the  appeal." 

Section  3307  also  provides  for  an  undertak- 
ing to  stay  execution  in  case  the  appellant  de- 
sires to  prevent  the  enforcement  of  the  Judg- 
ment pending  the  appeal.  It  is  not  necessary, 
however,  to'  quote  from  or  to  refer  specially 
to  that  section. 

The  defendant  in  this  case  caused  to  be  ex- 
ecuted, and  in  proper  time  filed,  an  under- 
taking with  proi)er  sureties  as  required  by 
our  statute.  The  plaintiff,  however,  insists 
that  the  undertaking  executed  and  filed  is  in 
fact  an  undertaking  to  stay  execution  under 
section  3307,  and  not  an  undertaking  on  ap- 
peal which  is  required  by  section  3306.  supra. 
While  it  is  true  that  the  terms  of  the  under- 
taking filed  in  this  case  are  broad  enough  to 
operate  as  a  stay  of  execution,  yet,  in  our 
Judgment,  its  terms  are  also  broad  enough 
to  constitute  a  sufficient  undertaking  on  ap- 
pea.\.  There  is  nothing  in  the  statute  wliich 
prohibits  an  appellant  to  cover  the  provi- 
sions contained  in  both  section?  aforesaid  in 
one  undertaking,  if  he  so  elects;  and,  if  be 
in  fact  causes  to  be  executed  and  filed  an  un- 
dertaking that  is  sufficient  to  comply  with  the 
requirements  of  section  3306,  his  appeal  ought 
not  to  fail  simply  because  he  has  included  In 
the  undertaking  more  than  is  made  necessary 
by  that  section.  In  the  undertaking  that  is 
assailed  by  the  plaintiff  the  sureties  bound 
themselves  as  follows : 

"That  if  the  judgment  appealed  from,  or  any 
part  thereof,  be  affirmed  or  the  appeal  be  dis- 
missed, the  appellant  will  pay  the  amount  di- 
rected to  be  paid  by  the  judgment  or  order,  or 
the  part  of  such  amount  as  to  which  the  judg- 
ment or  order  is  affirmed  if  affirmed  only  in 
part,  and  all  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeal, 
and  that  if  the  appellant  does  nut  make  such 
payment  within  thirty  (30)  days  after  the  filing 
of  the  remittitur  of  the  Supreme  Court  in  the 
court  from  which  this  appeal  is  taken,  then  in 
that  event,  judgment  may  be  entered  on  motion 
of  the  respondent  in  his  favor  against  the  sure- 
tics  herein  for  such  amount  together  with  the 
interest  that  may  be  due  thereon,  and  the  dam- 
ages and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal." 

Now,  all  that  is  required  by  section  3306 
is  that  the  appellant  cause  to  be  executed  an 
undertaking  "to  the  effect  that  the  appellant 
will  pay  all  damages  and  costs  which  may 
be  awarded  against  him  on  the  appeal,  or  on 
a  dismissal  thereof,  not  exceeding  $300."  It 
is  true  that- in  the  undertaking  in  question  the 


amount  is  in  excess  of  $300;  but  surely  tliat 
is  no  reason  why  the  sureties  ate  not  bound, 
and  hence  affords  no  cause  for  complaint  on 
the  part  of  the  plaintiff. 

Plaintiff,  in  support  of  his  motion  to  dis- 
miss the  appeal  for  the  reasons  stated,  has 
dteSd  and  relies  on  Hill  t.  Flnnigan,  54  Cal. 
493,  Duffy  r.  Greenebaum,  72  Cal.  157.  12 
Pac.  74, 13  Pac.  323,  and  Zane  v.  De  Onativia, 
135  Cal.  440,  67  Pac.  685.  in  which  cases,  he 
contends,  the  Supreme  Court  of  California, 
under  a  statute  like  ours,  has  sustained  bis 
contention.  We  have  examined  those  cases, 
and  In  the  case  of  Duffy  v.  Greenebaum, 
supra,  the  Supreme  Court  of  California,  by 
a  divided  court,  apparently  held  that  if  an 
appellant  files  an  undertaking  which  covers 
both  sections,  such  an  undertaking  is  insuffi- 
cient as  an  undertaking  on  appeal.  We  say 
the  court  has  apparently  so  held  for  the  rea- 
son that  the  terms  of  tlie  undertaking  there 
in  question  are  not  set  forth,  and  from  wliat 
is  said  In  the  opinion,  and  especially  in  the 
dissenting  opinion,  we  conclude  that  the  hold- 
ing of  the  court  is  to  that  effect.  As  before 
stated,  however,  and  such  is  clearly  the  view 
expressed  in  the  dissenting  opinion  filed  in 
that  case.  If  an  undertaking  executed  and 
filed  is  sufflcient  to  meet  the  requirements  of 
section  3306,  the  appeal  should  not  be  dis- 
missed. The  other  California  cases  cited 
upon  tills' point  add  nothing  to  what  has  been 
said.  We  only  desire  to  add  here  that  while 
it  Js  our  duty  to  protect  and  enforce  the 
rights  of  all  litigants,  yet  if  an  appellant  has, 
in  substance  and  effect,  complied  with  the 
provisions  of  section  3306,  and  has  thus  pro- 
tected the  rights  of  bis  adversary,  as  contem- 
plated by  that  section,  the  appeal  should  be 
upheld.  The  right  of  appeal  is  a  constitu- 
tional one  in  this  state  and  should  not  be 
frittered  away  by  adhering  too  strictly  to  the 
letter  without  due  regard  for  the  spirit  and 
purpose  of  the  statute.  In  our  oplnicm  de- 
fendant has  complied  with  both  the  purpose 
and  the  spirit  of  the  statute,  and  the  rights 
of  the  plaintiff  being  protected  and  enforce- 
able In  case  the  appeal  were  for  any  reason 
dismissed,  the  motion  to  dismiss  the  appeal 
should  be,  and  it  accotVilngly  is,  denied. 

[2]  We  thus  proceed  to  determine  the  mer- 
its of  plaintiff's  demurrer  to  the  counterclaim. 
The  defendant  in  his  counterclaim,  in  sub- 
stance and  effect,  averred  that  on  a  day  nam- 
ed the  defendant,  the  plaintiff  an'd  others  ex- 
ecuted a  certain  deed  of  conveyance  for  cer- 
tain water  rights  belonging  to  the  defendant, 
the  plaintiff  and  others;  that  the  purchase 
price  to  be  paid  for  said  water  rights  by  the 
grantees  In  such  deed  was  the  sum  of  $10,- 
000;  that  after  safd  deed  had  been  executed 
by  the  grantors  the  same  was  given  into  the 
possession  of  the  plaintiff,  and  he  delivered 
the  same  to  the  grantee,  and  that  he  received 
the  full  purchase  price  of  said  water  rights 
from  the  grantee  in  said  deed,  and  has  kept 
and  applied  the  same  to  his  own  use;  that 
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the  def^dant  was  the  owner  of  one-baU  of 
said  water  rights,  and  that  one-half  of  the 
purchase  price  thereof  as  aforesaid  Is  due 
and  owing  to  him  from  said  plaintiff.  The 
defendant  prayed  Judgment  for  one-half  of 
enld  purchase  price,  to  wit,  the  sum  of  $S,- 
000,  less  the  amount  found  'due  to  the  plain- 
tiff on  said  promissory  note. 

There  can  be  no  doubt  that  the  counter- 
claim states  a  cause  of  action  against  the 
plaintiff.  Plaintiffs  counsel,  however,  in- 
sists that  the  claim  set  forth  by  the  defendant 
In  the  counterclaim  "Is  not  a  proper  subject 
of  counterclaim"  because,  as  he  contends,  it 
arises  out  of  a  partnership  transaetl<»].  It 
Is  elementary  that  a  demurrer,  whether  gen- 
eral or  special,  can  reach  no  defects  save 
euch  as  appear  upon  the  face  of  the  pleading 
to  which  it  Is  directed.  The  question,  there- 
fore, is.  In  what  way  does  It  appear  from  de- 
fendant's answer  that  the  counterclaim  there- 
in set  forth  arises  out  of  a  partnership  trans- 
action? The  basis  for  such  a  contention  is 
that  the  defendant  avers  that  the  water 
rights  which  were  conveyed  by  the  deed  men- 
tioned In  the  counterclaim  belonged  to  him- 
self, to  the  plaintiff,  and  to  "others."  This 
does  not  necessarily  imply  that  the  owners  of 
the  water  rights  were  "partners"  as  that 
term  is  generally  understood.  Much  less 
does  it  Imply  that  the  claim  arises  out  of  un- 
settled partnership  accounts  which  existed 
at  the  time. this  action  was  commenced  as  be- 
tween the  plaintiff,  the  defendant,  and  the 
"others."  Nor  does  it  necessarily  follow  that 
the  other  owners  of  the  water  rights  which 
were  sold  are  necessary  parties  to  this  action, 
or  that  they  had  any  present  interest  what- 
ever when  the  action  was  commenced  In  the 
$5,000  claimed  by  the  defendant  as  one-half 
of  the  purchase  price  of  safd  water  rights. 
Indeed,  the  defendant  alleged  that  he  was  the 
owner  of  one-half  of  the  water  rights  con- 
veyed as  aforesaid,  and  that  by  reason  of 
such  ownership  he  was  entitled  to  one-half 
of  the  purchase  price  amounting  to  $5,000, 
which  was  retained  by  the  plaintiff  an'd  con- 
verted to  his  own  use.  Those  facts,  however, 
Inartifidally  pleaded — ^and  it  must  be  con- 
ceded that  the  pleading  Is  inartificlally  drawn 
— are  admitted  to  be  true  by  the  demurrer, 
and,  if  true,  the  defendant's  claim  should  pre- 
vail. For  aught  that  is  made  to  appear  the 
plaintiff  may  have  paid  the  shares  of  the 
purchase  price  belonging  to  the  "others" 
named  in  the  counterclaim,  and  hence,  ac- 
cording to  defendant's  allegations,  no  one, 
except  the  defendant,  has  a  right  to  the  $5,- 
000,  which  is  one-half  of  the  purchase  price 
of  the  water  rights  aforesaid.  Whatever 
rights  the  plaintiff  alone  may  have  as  against 
that  part  of  the  defendant's  claim  certainly 
may  be  settled  in  this  action.  Why,  then, 
should  the  defendant  not  be  permitted  to  set 
up  his  claim  in  this  action?  If  there  is  any 
legal  reason  why  such  may  not  be  done,  it 


certainly  does  not  appear  from  the  pleadings 
as  they  now  stan'd. 

PlaintifTs  counsel  has,  however,  cited 
cases  in  which  he  contends  It  is  held  that  un- 
settled partnership  accounts  are  not  a  proper 
subject  of  counterclaim  in  an  action  at  law. 
The  cases  specially  relied  on  are  Wood  v. 
Brush,  72  Cal.  224,  13  Pac.  627,  Haskell  v. 
Moore,  29  Cal.  439,  Hook  v.  White,  36  CaL 
209,  Lane  v.  Turner,  114  Cal.  390,  46  Pac.  290, 
and  Roberts  v.  Donovan,  70  Cal.  108,  9  Pac. 
180,  11  Pac.  699.  Neither  Hook  v.  White 
nor  Roberts  v.  Donovan  have  any  bearing 
upon  the  question.  In  Wood  v.  Bijish  the 
Supreme  Court  of  California,  in  passing  upon 
the  question,  in  72  Cal.  at  page  226,  13  Paa 
at  page  628,  said: 

"The  counterclaim  set  out  in  the  supplemental 
pleading  is  clearly  due,  if  at  all,  as  a  partner- 
ship account  against  sundry  persona  besides 
plaintiff,  and,  until  an  accounting  is  had  and  a 
balance  struck,  is  not  the  subject-matter  for  an 
action  at  law.  It  is  not,  therefore,  a  counter- 
claim 'existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several 
judgment  might  be  bad  in  the  action  within 
the  meaning  of  section  438  of  the  Code  of  Civil 
Procedure.'  ' 

To  the  same  effect  are  the  decisions  in 
Lane  v.  Turner,  supra,  and  Haskell  v.  Moor^ 
supra. 

As  we  have  pointed  out,  however,  there  Is 
nothing  contained  in  the  defendant's  counter- 
claim which  brings  It  within  thct  rulings  of 
those  cases.  It  may  therefore  be  conceded 
that  the  decisions  by  the  Supreme  Court  of 
California  are  right,  but,  notwithstanding 
that,  have  no  controlling  Influence!  here. 

[3]  The  defendant's  counsel,  however,  also 
insists  that,  in  view  that  a  cause  of  action  is 
stated  In  the  counterclaim,  and  that  plaln- 
tifTs  demurrer  should  have!  been  overruled, 
and  that  plaintiff,  nevertheless,  stood  upon  his 
demurrer  without  interposing  any  d'efense  to 
the  counterclaim,  therefore  we  should  enter 
or  direct  a  Judgment  to  be  entered  in  favor 
of  the  defendant  upon  the  counterclaim  for 
the  amount  claimed  therein,  less  the  amount 
of  plaintlCTs  promissory  nobg  in  case  that  we 
overrule  the  demurrer.  In  support  of  his 
contention  defendant's  counsel  cites  Gammon 
V.  Bunnell,  22  Utah,  421,  64  Pac.  938,  In  that 
case,  in  an  action  for  speclQc  performance 
of  a  contract,  a  deimurrer  was  interposed  to 
the  complaint,  which  was  sustained  by  the 
trial  court.  The  plaintiff  elected  to  stand  on 
his  complaint,  and  Judgment  was  entered 
against  him,  dismissing  the  same,  and  he 
appealed  to  this  court.  This  court  held  thai 
the  complaint  stated  a  cause  of  action,  and 
that  the  demurrer  should  have  been  overrul- 
ed, and  further  held  that,  in  view  that  the 
defendant  interposed  no  defense  to  the  com- 
plaint, except  the  demurrer  by  which  the 
facts  stated  in  the  complaint  were  admitted, 
therefore  the  plaintiff  was  entitled  to  Judg- 
ment for  spedflc  pe<rformance  as  prayed  for 
in  the  complaint.  On  rehearing,  however, 
the  opinion  was  modified  so  as  to  jfervalt  the 
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defendant  to  Interpose  a  defense  to  the  com- 
plaint, and  the  cause  was  remanded  to  tbe 
district  court  for  that  purpose.  The  decision 
In  that  case,  so  far  as  we  ard  aware,  bas 
never  been  followed,  nor  has  It  been  over- 
ruled, not  directly  at  least  The  qucjstlon, 
therefore,  Is,  Should  the  original  opinion  In 
that  case  be  followed  In  this  one?  We  think 
not.  It  should  not  be  ovefrlooked  that  In  this 
case  the  principal  ground  of  demurrer,  and 
the  one  argued  In  this  court,  was  that  the 
matter  set  up  in  defendant's  answer  as  a 
cause)  of  action  against  the  plaintiff  was  not 
a  proper  subject  of  counterclaim.  While  It 
Is  true  fhat  the  facts  pleaded  in  the  counter- 
claim were  admitted  by  the  demurrer,  yet 
it  is  also  true  that  the  ground  of  demurrer 
was  In  the  nature  of  abatement  merely. 
That  Is,  if  the  trial  court's  ruling  on  the  de- 
murrer were  affirmed  by  this  court,  the  facts 
pleade<d  In  the  counterclaim  as  a  cause  of 
action  against  tbe  plaintiff  wonid  not  be  ad- 
judicated, but  the  cause  of  action  would  con- 
tinue to  exist  in  favor  of  the  defendant  and 
against  the  plaintiff  as  if  no  demurrer  bad 
been  interposed.  All  that  would  have  been 
adjudicated,  therefore,  was  that  the  cause  of 
action  pleaded  In  the  counterclaim  was  not 
pleadable  against  the  plaintiff  in  this  action, 
and  not  that  the'defeftidant  had  not  stated  a 
cause  of  action.  While  It  Is  true  that  In  this 
jurisdiction  matters  In  abatement  and  mat- 
ters In  bar  must  be  set  forth  in  tbe  same 
answer,  yet  it  Is  also  true  that  mattcM  In 
abatement,  where  the  defects  appear  on  the 
face  of  a  pleading,  may  be  reachefd  by  special 
demurrer  as  was  done  in  this  case  by  plain- 
tiff's counsel.  When,  therefore,  a  special  de- 
murrer Is  int€(rposed  which.  If  sustained, 
would  merely  abate  an  action  or  cause  of 
action,  we  d6  not  think  that  If  such  a  de- 
murrer ia  overruled  the  party  against  whose 
pleading  the  same  was  directeid  should  be 
entitled  to  Judgment  on  the  merits,  even  un- 
der the  broad  rule  first  announced  in  Gam- 
mon v."  Bunnell,  supra.  Kor  do  we  think 
that  In  case  a  demurrer  Is  sustained  by  the 
trial  court,  which  is  ultimately  held  bad  by 
this  court  on  appeal,  a  judgment  should  be 
entered  upon  the  merits  against  the  party 
interposing  the  demurrer,  except  it  Is  clearly 
made  to  appear  that  the  demurrer  was  friv- 
olous or  that  no  defense  could,  In  any  event, 
be  made  to  the  cause  of  action  against  which 
the  demurrer  was  directed.  It  is  elementary, 
in  this  jurisdiction  at  least,  that  either  party 
may  interpose  a  demurrer  to  Invoke  the  judg- 
ment of  the  trial  court  respecting  the  suf- 
ficiency of  any  pleading,  and  that  if  the 
t>leadlng  Is  found  sufficient,  the  demurrant 
may,  on  proper  terms,  and  within  a  reason- 
able time,  be  permitted  to  Interpose  his  de- 
fense upon  the  facts.  If  he  have  any.  Why 
should  a  party  be  deprived  of  his  right  to 
Interpose  a  defense  upon  the  facts,  so  long  as. 
In  the  opinion  of  his  attorney,  no  cause  of 
action  is  stated  in  the  pleading  demurred  to? 
And  why  may  not  a  party,  if  done  in  good 


faith,  In  this  court  on  appeal  test  the  suf- 
ficiency of  a  pleading  by  demurrer,  as  well 
as  in  the  trial  court,  .without  being  deprived 
of  the  right  to  Interpose  a  defense  as  to  tbe 
facts  if  he  have  (me?  While  courts  should 
not  permit  litigants  to  Interpose  frivolous  de- 
murrers, or  merely  for  delay,  yet  upon  tbe 
other  hand,  they  should  not  deprive  eithw 
party  of  the  right  to  defend  upon  the  merits 
merely  because  he.  In  good  faith,  may  have 
misjudged  the  law  upon  a  given  point  by  in- 
terposing a  demurrer  which  the  court  holds 
to  be  not  well  takein.  We  are  satisfied  that 
the  demurrer  was  Interposed  In  good  faith 
in  this  case,  and  that  the  plaintiff  should 
be  given  an  opportunity  to  present  Ills  de- 
fense to  the  counterclaim  If  he  have  any. 

We  are  of  the  opinion  that  the  district 
ooiut  erred  in  sustaining  plaintiff's  demurrer 
and  In  entering  judgmoit  for  him.  Tbe  Judg- 
ment is  therefore  reversed,  and  the  cause  Is 
remanded  to  the  district  court  of  Salt  Lake 
county,  with  directions  to  overrule  the  de- 
murrer and  to  permit  either  or  both  parties 
to  file  additional  pleadings  and  to  proceed 
with  the  cause  in  accordance  with  the  fore- 
going opinion.  Defendant  to  recover  costs  on 
appeaL 

McCARTT,  CORFMAN,  THUBMAN,  and 
GIDEON,  -JJ.,  concur. 

(GO  Utab.  2tt> 
NOETON  T.  McININCH  et  aL  (No.  2990.) 
(Supreme  C!ourt  of  Utah.    Aug.  9,  1917.    Be- 

hearing  Denied  Aug.  21,  1917.) 
Attobnet  and  Client  «=>186— Riort  to  At- 
TOBNET's  Lien — Waivbb. 
Where,  under  Comp.  Laws  1907,  i  135,  an 
attorney  is  given  a  lien  apon  his  client's  cause 
of  action,  which  attaches  to  the  verdict,  ded- 
sion,  or  judgment  rendered  in  his  client's  favor, 
and  where  the  attorney  has  obtained  judgment 
in  favor  of  his  client,  but  after  judgment  an- 
thorixea  the  jadsnment  debtor  to  setue  for  tha 
amount  of  the  judgment  with  the  attorney's  di- 
ent,  and  such  a  settlement  is  made  between  the 
judgment  debtor  and  the  client  in  good  faith  and 
with  the  attorney's  consent,  the  attorney  waives 
hia  right  to  a  lien,  and  the  trial  court  committed 
no  error  in  limiting  the  attorney  to  a  penonid 
judgment  against  his  client  for  the  services  ren- 
dered. 

Appeal  from  District  Oonrt,  Millard  Coun- 
ty; Joshua  Greenwood,  Judge. 

Action  by  Charles  B.  Nort<m  against  H.  S. 
Mclnlnch  and  others.  Judgment  for  plaintUT 
In  part,  and  he  appeals.    Affirmed. 

C  B.  Norton,  of  Salt  Lake  City,  in  proi 
per.  Jas.  A.  Melville  and  Story  '&  Steigmeyer, 
all  of  Salt  Lake  City,  for  respondenta 

CORFMAN,  J.  Plaintiff  commenced  this 
action  to  recover  fees  and  for  the  enforce- 
ment of  an  attorney's  llMi  under  the  provi- 
sions of  section  135,  Comp.  Laws  i907.  The 
pleadings  are  voluminous,  and  It  Is  Imprac- 
ticable to  set  forth  here  more  than  the  sub- 
stance of  the  material  allegations  necessary 
for  the  determination  of  the  question  lih 
Tolved  on  this  appeal. 
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an  aciomey  ana  couuseiur  uuiy  (luauueu  uu- 
^er  the  laws  of  Utah;  that  the  defendant  M. 
S.  Mclnlnch,  during  the  times  mentioned  In 
the  complaint,  was  the  principal  and  agent  of 
the  79  other  defendants;  that  the  said  79  de- 
fendants were  and  now  are  holders  of  con- 
tracts with  the  defendants  Oasis  Land  & 
Irrigation  Company,  Delta  Ijand  &  Water 
Company,  and  Delta  ^aai  Company,  under 
the  provisions  of  chapter  2,  title  75,  Conip. 
I^aws  Utah  1907,  as  amended,  for  lands  and 
■water  rights  in  Millard  county,  Utah;  that 
between  May  1,  1910,  and  April  15,  1911, 
plaintiff  performed  services  for  the  "9  defend- 
ants In  prosecuting  certain  suits,  In  drawing 
various  Instruments,  in  counseling  and  ad- 
vising them  and  In  attending  to  business  in 
connection  with  their  grievances  and  claims 
against  the  defendant  Oasis  Land  &  Irriga- 
tion Company,  and  in  the  prosecution  of  an 
action  for  damages  in  the  Fifth  district  court 
-wherein  the  defendant  M.  S.  Mclnlnch,  in 
Ills  own  beharlf  and  in  behalf  of  the  other 
defendants,  sued  to  recover  damages  on 
tbelr  contracts  with  said  defendant  Oasis 
J^nd  &  Irrigation  Company,  In  the  sum  of 
$111,300;  that  the  defendant  Mclnlnch  was 
tbe  assignee  of  the  other  defendants  to  save 
a  multiplicity  of  suits;  that  each  of  the  de- 
fendants had  an  interest  therein;  that  sub- 
ject-matters of  the  individual  contracts  were 
liquidated  and  applied  on  the  contracts  for 
the  use  and  benefit  of  the  several  defendants; 
tbat  the  services  of  the  plaintUT  were  reason- 
ably worth  $5,000,  no  part  of  which  has  been 
paid,  except  $100;  that  on  the  11th  day  of 
April,  1911,  plaintiff  duly  filed  his  attorney's 
claim  of  lien  in  the  office  of  the  county  re- 
corder of  Millard  county;  that  defendants 
Delta  Land  &  Water  Company  and  Delta 
Canal  Company  are  corporations  organized 
for  the  purpose  of  taking  over  the  affairs  of 
the  defendant  Oasis  Land  &  Irrigation  Com- 
pany, under  chapter  2,  title  75,  Comp,  Laws 
Utah  1907,  as  amended,  and  that  the  Judg- 
ment has  been  or  is  about  to  be  transferred 
to  the  other  defendants;  that  plaintiff  has  no 
speedy  and  adequate  remedy  at  law,  and  that, 
unless  restrained,  the  defendant  corporation 
will  transfer  and  alienate  and  destroy  plain- 
tiff's lien  upon  the  judgment  and  water  con- 
tracts, to  his  damage  in  the  STun  of  $4,900; 
that  the  contracts  referred  to  were  between 
the  defendant  Oasis  Land  &  Irrigation  Com- 
pany and  the  state  board  of  land  commis- 
sioners of  Utah,  wherein  the  former  bound 
Itself  to  construct  a  dam  and  system  of  canals 
for  the  irrigation  of  certain  lands  >under  pro- 
visions of  Utah  statutes  and  an  act  of  Con- 
gress known  as  the  "Carey  Act"  D.  S.  Comp. 
St  1916,  {  4686. 

Plaintiff  prayed  Judgment  for  $4,900,  and 
that  the  same  be  adjudged  to  be  a  lien 
against  the  Judgment  rendered  on  the  several 
cau.ses  set  forth  in  the  former  suit;  that 
the  water  rights  and  contracts  of  the  several 


the  plaintiff's  lien;  that  meanwhile  transfer 
of  the  former  Judgment  be  restrained  by  the 
order  of  the  court;  and  for  general  relief, 
and  costs  of  suit 

The  defendants  contract  holders  severally 
answered  the  complaint  admitting  the  em- 
plojrment  of  the  defendant  Mclnlnch  by  them 
Individually,  and  not  Jointly,  with  other  de- 
fendants, to  render  some  legal  services,  and 
that  by  the  terms  of  the  employment  Mcln- 
lnch was  to  adjust  their  several  claims 
against  the  defendant  Oasis  Land  &  Irriga- 
tion Company  for  a  specified  sum,  which  they 
have  paid  the  defendant  Mclnlnch,  in  full 
for  all  services  rendered;  that  they  held  wa- 
fer contracts  with  the  defendant  Oasis  Land 
&  Irrigation  Company,  which  they  assigned 
to  Mclnlnch  for  a  valuable  consideration,  and 
that  Mclnlnch  brought  suit  on  the  claim  in 
his  own  name,  and  tbat  they  received  credits 
on  their  water  contracts  as  a  consideration 
for  the  assignments  to  Mclnlnch ;  that  they 
have  not  paid  the  plaintiff  for  his  alleged 
services.  The  several  answers  of  the  contract 
holders  further  admit  the  taking  over  by  the 
defendants  Delta  Land  &  Water  Company 
and  the  Delta  Canal  Con^jany  of  their  con- 
tracts with  the  Oasis  Land  &  Irrigation  Com- 
pany and  the  state  board  of  land  commlssi<»i- 
era  for  the  construction  of  an  irrigation  sys- 
tem for  reclaiming  and  irrigating  certain 
lands  in  Millard  county,  and  ileny  generally 
all  the  other  allegations  of  the  complaint  not 
admitted  or  modified  by  their  reiQ»ectlve  an- 
swers. 

The  separate  answers  of  the  defendants 
Delta  Land  &  Water  Company  and  the  Delta 
Canal  Company  deny  all  material  allegations 
of  the  complaint,  except  they  admit  their 
corporate  existence,  and  that  they  were  or- 
ganized for  the  purpose,  inter  alia,  of  ac- 
quiring all  of  the  property  rights  and  Inter- 
ests of  the  defendant  Oasis  Land  &  Irrigation 
Company,  and  the  contracts  entered  Into  be- 
tween the  defendants  contract  holders,  under 
the  "Carey  Act"  and  Utah  statutes,  and  that 
the  lands  to  which  the  water  rights  are  ap- 
purtenant are  situated  in  Millard  county. 
The  answers  of  these  defendants  further  af- 
firmatively allege  tbat  the  plaintiff  acted  as 
attorney  for  the  defendant  Mclnlnch  in  his 
suit  upon  the  several  causes  of  actions 
against  the  defendant  Oasis  Land  &  Irriga- 
tion Company,  and  that  It  was  by  and  with 
the  consent  of  the  plaintiff  that  the  Judgment 
In  said  suit  was  made  and  entered  of  record, 
wherein  the  court  found,  inter  alia,  that  all 
of  the  damages  sustained  by  the  defendants, 
assignors  of  Mclnlnch,  had  been  fully  paid, 
liquidated,  and  discharged  by  credits  there- 
tofore made  and  given  by  the  Oasis  Land  & 
Irrigation  Company  upon  the  contracts  men- 
tioned in  plaintiff's  complaint  in  the  said  ac- 
tion, and  tbat  it  was  therein  adjudged  and 
decreed  tbat  the  plaintiff,  Mclnlnch,  recover 
nothing  of  or  from  the  Oasis  Land  &  Irriga- 
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tloD  Company,  and  that  the  said  Judgment 
remained  unmodified  and  in  full  force  and 
effect,  and  that  by  reason  of  plaintiff's  stip- 
ulation, wherein  he  approved  of  the  said  judg- 
ment, plaintiff  had  waived  all  claim  and  de- 
mand, as  well  as'  any  and  all  Hens  which  be 
might  have  had  upon  the  judgment  thus  en- 
tered, as  to  all  the  defendants,  and  as  to 
any  and  all  matters  mentioned  in  his  com- 
plaint in  this  action,  and  that  plaintiff  is 
estopped  thereby  fi-om  maintaining  this  ac- 
tion. Copies  of  the  findings  of  fact,  conclu- 
sions of  law,  and  Judgment  in  said  action 
were  attached  and  made  exhibits  and  part  of 
the  answer. 

Plaintiff  made  reply  to  the  foregoing  an- 
swers, fully  pleaded  the  stipulation,  the' 
awards  made  by  arbitrators  to  the  several 
defendants  contract  holders,  and,  In  part,  the 
contract  between  the  Oasis  Land  &  Irriga- 
tion Gompany,  Delta  liand  &  Water  Company, 
and  the  state  of  Utah,  and  further  alleged 
that  during  all  the  times  mentioned  the  de* 
fendant  Oasis  Land  &  Irrigation  Company 
was  insolvent;  that  it  bad  not  deposited  with 
the  state  of  Utah  any  undertaking,  as  pro- 
vided by  law,  and  that  the  plaintiff  was  un- 
able to  collect  a  Judgment  or  to  enforce  the 
terms  of  the  contracts-  against  it,  and,  in 
order  to  protect  the  land  and  water  contracts 
for  the  defendants  contract  holders  at  their 
special  Instance  and  recHiest,  the  plaintiff 
agreed  to  the  taking  over  by  the  Delta  Land 
&  Water  Company  of  all  the  assets  of  the 
defendant  Oasis  Land  &  Irrigation  Company, 
and  in  consideration  thereof  the  defendant 
Delta  Land  &  Water  Company  agreed,  in 
writing,  under  section  2467,  Oonip.  Laws  Utah 
1007,  to  answer  for  the  debt,  default,  or  mis- 
carriage of  the  defendant  Oasis  Land  4  Irriga- 
tion Company,  and  thereafter  did  take  over 
said  assets  and  liabilities  of  the  Oasis  Land 
&  Irrigation  Company,  and  thereafter,  to 
save  to  each  of  the  defendants  contract  hold- 
ers the  awards  for  damages  against  the  Oasis 
Land  &  Irrigation  Company,  plaintiff  consent- 
ed to  and  permitted  the  said  transfer  of  the 
said  awards  upon  the  contracts  and  the  dis- 
missal of  their  action;  that  the  defendant 
Delta  Land  &  Water  Company  negotiated, 
through  the  plaintiff,  the  sale  and  transfer  of 
the  assets  of  the  Oasis  Land  &  Irrigation 
Company,  including  the  contracts  of  the  de- 
fendants contract  holders,  and  caused  the 
said  suit  and  Judgment  to  be  settled  as  pro- 
vided by  the  stipulation,  and  caused  to  be 
deposited  the  said  land  and  water  contracts 
with  banking  companies  in  order  to  secure 
money  with  which  to  complete  the  Irrigation 
system  and  furnish  water  under  it;  that  at 
all  times  the  defendants  by  their  conduct 
induced  the  plaintiff  to  believe  in  the  exist- 
ence of  the  facts  as  stated  in  plaintiff's  com- 
plaint and  reply  herein;  and  that  by  reason 
of  this,  and  relying  thereon,  plaintiff  acted 
to  bis  prejudice  in  the  sum  of  $4,900,  and  In 


good  conscience  defendants  are  est(^ped  by 
reason  of  their  conduct  and  receiving  said 
benefits  from  denying  plaintiff's  claims  and 
demands. 

The  evidence  adduced  at  the  trial,  in  brief, 
shows:  That  in  an  action  brought  and  filed 
August  1,  1910,  by  the  defendant  M.  S.  Mc- 
Inincb,  as  plaintiff,  against  the  defendant 
Oasis  Land  &  Irrigation  Company,  76  causes 
of  action  were  stated  to  recover  damages 
aggregating  $111,300;  'that  it  was  later  stip- 
ulated by  the  parties  to  said  action  that  the 
claims  for  damages  should  be  submitted  to 
three  arbitrators,  and  that  they  should  file 
their  report  with  the  clerk  of  the  court,  and 
that  the  said  clerk — 

"thaU  thereupon  enter  a  judgment  in  favor  of 
the  plaintiff  and  again*t  the  defendant  for  the 
amount  of  tueh  aioardg.  Baid  judgment,  hoK- 
ever,  ahail  not  he  a  lien  upon  any  property  of 
the  defendant,  hut  ihatt  be  immediately  *ati»- 
fied  hv  the  plaintiff  In  consideration  of  the  de- 
fendant issuing  to  the  plaintiff  its  certified 
statements  of  credits  to  be  made  upon  the  ron- 
tract  of  each  iverson  claiming  damagres,  and  the 
plaintiff  thall  immediatdp  upon  tuch  judgment 
beinff  enterod  satisfy  the  lame  in  consideration 
of  the  credits  being  made  as  aforesaid,  and 
thereafter  the  defendant  shall  make  such  cred- 
its upon  the  several  water  contracts  held  b.r 
the  said  plaintiff  and  several  assignors  named 
in  said  complaint,  as  the  plaintiff  may  direct, 
and  not  otherwise.  •  •  •  That  all  maturing 
paymants  in  each  contract  of  the  parties  whose 
names  appear  in  the  several  causes  of  action 
in  said  complaint  shall  be  extended  one  year 
from  the  date  of  the  maturity  of  each  payment 
to  each  of  the  persons  named  in  the  said  onuses 
of  action,  and  it  ig  especially  stipulated  and 
agreed  that  aU  olaimg  or  demands  or  causes  of 
action  on  the  part  of  each  and  every  oiie  of  the 
said  specified  parties  named  in  the  several  caus- 
es of  ortton.  accruing  up  to  the  time  of  the  en- 
try of  such  judgment  have  been  and  ire  liqui- 
dated and  discharged.  That  the  said  action 
shaU  be  dismissed  upon  the  entry  of  such  judg- 
ment and  the  giving  of  «u<^  credits  and  making 
such  extensions  of  time  of  payments  as  afore- 
said."    (Italics  ours.) 

This  stipulation  was  signed  by  the  plain- 
tiff personally,  by  his  attorney,  the  plaintiff 
here,  and  the  attorney  for  the  defendant. 
The  award  was  made  by  the  arbitrators  and 
duly  filed  In  said  cause.  The  court  there- 
upon accordingly  made  its  findings  of  fact 
and  conclusions  of  law,  and  entered  Judg- 
ment, viz.: 

"In  consideration  of  the  premises  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  plain- 
tiff recover  nothing  from,  the  defendant,  that 
the  defendant  gg  hence  without  day,  and  that 
each  of  the  parties  hereto  pay  his  own  costs  in 
this  acdon.' 

On  the  14th  day  of  AprU,  1911,  plahittff 
filed  his  notice  of  claim  of  attorney's  Hen  by 
virtue  of  the  provisions  of  section  135,  Comp. 
Laws  Utah  1907,  and  amendments  thereto, 
In  the  ofllce  of  the  county  recorder  of  Mil- 
lard county,  and  on  the  1st  day  of  February, 
1916,  caused  the  same  to  be  recorded  In  said 
oHice,  setting  forth,  among  other  things,  that 
he  "hereby  claims  and  intends  to  claim  and 
hold,  and  does  have  and  hold,  a  lien  upon 
those  certain  lands  and  premises,  water  and 
water  rights,  stipulations,  agreements,  and 
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contracts,  claims  for  damages  and  credits, 
uctioDS,  and  rights  of  action,  waivers  and 
extensions,  causes  and  ctaoses  In  action  own- 
ed and  reputed  to  be  owned  by  the  berein- 
after  named  settlers,  •  •  ♦  to  secure  the 
payment  of  the  sum  of  ten  thousand  dollars 
owing  to  •  •  •  Chas.  B.  Norton,  as  attor- 
ney and  counselor  at  law  and  solidtw  in 
chancery,  for  legal  serrices  performed  and 
furnished  in  and  in  connection  witb  the 
KTievanccs  and  claims  of  settlers  against  the 
Oasis  I^nd  &  Irrigation  Company,  •  •  • 
and  for  legal  services  performed  and  fur- 
nished In  connection  with  and  as  an  attorney 
and  counsellor  at  law  In  a  certain  action  for 
damages  and  other  special  and  general  relief 
In  the  district  court  of  the  Fifth  Judicial 
district.  In  and  for  Millard  county,  •  •  • 
entitled  'M.  S.  Mclnlnch,  Plaintiff,  ▼.  Oasis 
Land  &  Irrigation  Company,  Defendant,' 
•  •  *"  and  naming  therein  248  "settlers," 
or  reputed  landholders,  with  a  description  of 
their  lands,  acreage,  and  number  of  their 
contracts.  Numerous  other  exhibits,  consist- 
ing of  letters  of  the  def«idant  M.  S.  Mclnlnch 
to  the  plalntm  herein,  and  lettera  of  other 
defendants  to  Mclnlnch,  the  contract  with 
the  state  of  Utah,  and  water  contracts,  were 
received  and  admitted  in  evidence;  but  their 
contents  and  purport,  not  being  material  or 
necessary  in  the  determination  of  the  appeal 
to  this  court,  are  omitted  here. 

The  plaintiff,  In  his  own  behalf,  testlfled 
tliat  he  was  not  employed  directly  by  any  of 
the  defendants,  other  than  the  defendant  Mc- 
lnlnch, and  that  he  was  not  seeking  a  money 
judgment  against  any  of  the  defendants,  ex- 
cept Mclnlnch ;  that  he  made  the  stipulation 
for  the  judgment  rendered  in  the  case  of  M. 
S.  Mclnlnch,  Plaintiff,  ▼.  Oasis  Land  &  Ir- 
rlgation  Omipany,  Defendant.  At  the  con- 
clusion of  the  testimony  the  trial  court  ren- 
dered judgment: 

"That  the  complaint  as  afrainst  all  of  the  de- 
fendants, with  tlie  exception  of  M.  8.  Mc- 
Ininch,  should  be  dismissed,  and  that  a  judg- 
ment for  the  amount  claimed  in  the  complaint 
be  given  in  favor  of  the  plaintiff,  and  against 
the  defendant  M.  8.  Mclnincb,  for  the  sum 
prayed  for;  and  it  is  so  adjudged,  ordered, 
and  decreed." 

Plaintiff  appeals  and  assigns  as  error: 
"(1)  That  the  decision  is  against  the  law  in 
this:  Section  13o,  Compiled  Lows  Utah  10O7, 
gave  him  a  lien  upon  the  76  causes  of  action 
set  forth  in  the  complaint  in  a  case  in  the 
al>ove-ontitled  court  wherein  M.  S.  Mclninch 
was  plaintiff  and  the  Oasis  Land  &  Irrigation 
Company  was  defendant,  and  that  from  the 
commencement  of  that  action,  in  July,  1910,  he 
had  a  good  and  valid  Hen  upon  his  client's 
causes  of  action,  which  attaches  to  the  stipulat- 
ed jaclgment,  report  of  the  arbitrators,  and  the 
proceeds  thereof,  in  whomsoever  bands  they 
have  come,  and  is  not  affected  by  any  settlement 
between  the  parties  before  or  after  judgment, 
and  the  court  erred  in  refusing  to  enforce  that 
lion  against  all  of  the  defendants. 

"(2)  That  the  decision  is  contrary  to  the  ev- 
idence in  this:  Tlic  re^-ords  and  ^lea  in  that 
rase  (Mclninch  v.  Oaiiis  Land  &  Irrigation 
Company)  and  the  record  and  files  in  this  case, 
together  with  the  140  exhibits  offered  in  evi- 


dence, affirmatively  show  that  the  plaintiff  ia 
entitled  to  equitable  relief  against  all  of  the 
defendants  for  tBe  enforcement  of  his  lien  and 
the  collection  of  reasonable  attorney  fees  for 
services  rendered  for  ali  defendants. 

"(3)  That  the  court  failed  to  do  equity  to 
plaintiff,  and  failed  to  ezerdse  its  equity  ju- 
risdiction in  this  case,  by  permitting  the  de- 
fendants to  retain  the  full  benefits  of  said  liti- 
gation, as  shown  by  the  record  in  this  case.". 

Section  136,  Comp.  Laws  Utah  1907,  pro- 
vides: 

"The  compensation  of  an  attorney  and  coun- 
selor for  his  services  is  governed  by  agreement, 
express  or  impKed,  which  is  not  restrained  by 
law.  From  the  commencement  of  an  action, 
or  the  service  of  an  answer  containing  a  coun- 
terclaim, the  attorney  who  appears  for  a  party 
has  a  lien  upon  his  client's  cause  of  action  or 
counterclaim,  wEich  attaches  to  a  verdict,  re- 
port, decision,  or  judgment  in  his  client's  favor 
and  the  proceeds  thereof  in  whomsoever  bands 
they  may  come;  and  cannot  be  affected  by  any 
settlement  between  the  parties  before  or  after 
judgment" 

Under  the  foregoing  statute  the  plaintiff 
contends  that  for  services  rendered  he  is  en- 
titled to  recover  a  judgment  for  $4,900,  and 
that  the  same  be  adjudged  a  lien  upon  the 
76  causes  of  action  set  forth  in  the  former 
action  or  proceeding  of  the  defendant  M.  S. 
Mclninch,  Plaintiff,  v.  Oasis  Land  &  Irriga- 
tion Company,  and  also,  all  the  matters  and 
property  rights  involved  therein. 

We  have  set  forth  herein,  substantially, 
the  facts  alleged  in  plniutifTs  ccMmplaint  and 
the  testimony  adduced  in  bis  behalf  in  the 
trial  of  this  cause,  and  It  Is  inconcelTable  to 
our  minds  upon  what  theory  the  plaintiff 
could,  with  any  degree  of  consistency,  have 
expected  the  trial  court  to  award  him  the 
relief  prayed  for  In  his  complaint  in  this  ac- 
tion. Some  degree  of  sanctity  must  be  ac- 
corded to  the  proceedings  of  any  court ;  and 
to  wholly  disregard  the  express  stipulations, 
judgment,  and  decree  made  and  entered, 
wherein  the  plaintiff  so  actively  participated 
In  all  the  proceedings,  as  did  the  plaintiff 
herein,  in  the  cause  wherein  he  now  seeks  to 
have  held  for  naught.  In  order  that  he  may 
be  enabled  to  maintain  a  lien  for  services 
alleged  to  have  been  rendered  by  him  as  an 
attorney  and  officer  of  the  courts,  would  be 
no  less  than  declaring  all  court  and  judicial 
procedure  farcical  and  the  judgments  of  the 
courts  imtrustworthy  and  wholly  undepcnd- 
able.  That  the  plaintiff  has  expressly  stip- 
ulated and  waived  all  rights  to  a  lien  under 
the  provisions  of  the  statute  he  here  invokes 
is  too  apparent  to  admit  of  any  discussion; 
and  -under  the  law,  and  In  the  Interest  of 
common  justice,  to  our  minds,  the  trial 
court  was  amply  justified  in  denying  the  re- 
lief prayed  for,  and  iu  entering  the  judg- 
ment of  which  plaintiff  so  bitterly  complains. 

Such  rights  as  tlie  plaintiff  may  have  had 
to  a  lien  under  the  provisions  of  the  statute 
and  the  authorities  he  seeks  to  have  aid  him 
in  the  enforcement  of  his  demands  for  com- 
I)cnsntion  for  such  services  as  he  may  have 
rendered  for  defendants  were,  by  his  own 
acts  and  conduct.  In  permitting,  stipulating 
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to,  and  directing  the  procedure  of  his  client's 
cause  to  the  final  Judgment  rendered  by  the 
court,  wholly  waived,  and  he  Is  now  estopped 
and  precluded  from  disturbing  the  existing 
rights  of  the  parties,  defendants  here,  under 
said  Judgment  R.  0.  L.  t  166;  Goodrich  v. 
McDonald,  112  N.  Y.  167,  19  N.  a  649 ;  Clare 
v.  Lockard,  122  N.  T.  263,  25  N.  E.  391,  9  L. 
B.  A.  547;   Jones,  Liens  (3d  Ed.)  {  231. 

The  Judgment  of  the  district  court  is  af- 
firmed, with  costs. 

FRIGK,  C.  J.,  and  McCARTT,  THURMAN, 
and  GIDEON,  JJ.,  concur. 


(50  Utah.  128) 

SHIELDS   V.   SILVER   KING  COALITION 

MINES  CO.     (No.  2954.) 

(Supreme  Ourt  of  Utah.    Aug.  1,  1917.) 

Maoteb    and    Sebtant    «s»181  —  "Feixow 

Sebvant." 
Two  miners  working  on  different  levels  in  a 
mine  are  not  working  at  the  same  place,  and 
are  not  "fellow  servantB"  within  Gomp.  Laws 
1907,  {  1343,  providing  that  all  persons  who  are 
engaged  in  the  service  of  the  same  employer  and 
working  together  at  the  same  time  and  place, 
etc.,  are  fellow  servants.^ 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fellow 
Servant.] 

Appeal  from  District  CJourt,  Summit  Gonn- 
ty;  0.  W.  Morse,  Judge. 

Action  by  George  G.  Shields  against  the 
Silver  King  Ck>alltlon  Mines  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AflSrmed. 

Dickson,  Ellis,  Ellis  &  Schnlder,  of  Salt 
Lake  City,  for  appellant.  Evans,  Evans  & 
Folland,  of  Salt  Lake  City,  for  respondent 

FRICK,  C.  J.  The  plaintiff,  as  an  employe, 
recovered  Judgment  against  the  defendant  a 
mining  corporation,  for  damages  for  personal 
Injuries.  The  defendant  appeals  from  the 
Judgment 

Counsel  for  defendant  In  their  brief,  state 
the  question  presented  for  review  In  the  fol- 
lowing words: 

"The  sole  question  here  presented  for  review 
•  •  ♦  is:  Were  the  plaintiff  and  his  coem- 
ploy6  Neil  fellow  servants  within  our  statute?" 

The  statute  referred  to  (Comp.  Laws  1907, 
1 1343)  reads : 

"All  persons  who  are  engaged  in  the  service 
of  such  employer,  and  who,  while  so  engaged, 
are  in  the  same  grade  of  service  and  are  work- 
ing together  at  the  same  time  and  place  and  to 
a  common  purpose,  neither  of  such  persons  be- 
ing intrusted  by  such  employer  with  any  super- 
intendence or  control  over  his  fellow  employes, 
are  fellow  servants  with  each  other;  provided, 
that  nothing  herein  contained  shall  be  construed 
as  to  make  the  employes  of  such  employer  fellow 


>  Dryburg  v.  Mining  &  Hllllnp  Co.,  18  Utab,  410, 
55  Pac.  367 ;  Neesley  v.  Soutbern  Pac.  Co.,  85  Utah, 
259,  99  Pac.  1067;  Meyers  v.  Railroad,  36  Utab, 
307,  104  Pac.  736,  21  Ann.  Cas.  1229;  Sbepberd  y. 
Railroad,  41  Utab,  469,  126  Pac.  692;  Vota  v.  Cop- 
per Co.,  42  Utab,  129,  129  Pac  349. 


servants  with  other  employes  engaged  in  any 
other  department  of  service  of  such  employer. 
Employes  who  do  not  come  within  the  provi- 
sions of  this  section  shall  not  be  considered  fel- 
low servants." 

Briefly  stated,  the  facts  upon  which  conn- 
sel's  statement  is  based  are  as  follows:  On 
the  day  of  the  accident,  and  for  some  time 
prior  thereto,  the  plaintiff  was  employed  In 
the  defendant's  metal  mine  In  Summit  coun- 
ty, Utah.  The  p<dnt  In  the  mine  where  the 
accident  occurred  Is  known  as  the  Creole  or 
1,000-foot  leveL  Prom  that  level  an  incline 
at  an  angle  of  from  35  to  40  degrees  extends 
upwards  to  what  Is  known  as  the  000-foot 
leveL  The  length  of  the  Incline,  that  is.  the 
distance  between  what  Is  called  the  Creole 
level  and  the  900-foot  level,  is  variously  stat- 
ed In  the  evidence.  The  plaintiff  estimated 
the  distance  at  about  120  feet,  while  a  witness 
for  the  defendant  gave  the  distance  by  actual 
measurement  as  80  feet  The  plaintiff  was 
engaged  at  the  foot  of  the  Incline,  where  what 
is  called  a  'turntable"  Is  located.  The  tarn- 
table  was  an  ordinary  turntable  used  in 
mines  to  direct  mine  cars,  loaded  and  un- 
loaded, onto  different  tracks  leading  into 
the  different  drifts  in  the  mln&  There  was  a 
track  on  the  incline  in  questlcm  which  was 
used  to  take  mine  cars  loaded  with  ore  from 
the  l,(X)0-f  oot  or  Creole  level  where  the  plain- 
tiff was  working  to  the  900-foot  level  where 
one  Neil,  plaintiff's  coemploye,  was  working. 
On  the  900-foot  level  there  was  a  level  space 
running  back  about  20  feet  from  the  edge  of 
the  Incline.  At  the  rear  of  that  space  there 
was  located  what  is  called  a  donkey  engine, 
which  was  operated  by  Neil  and  was_  used  to 
pull  loaded  mine  cars  up  from  the  LOOO-foot 
level  to  the  900-foot  level  to  the  point  where 
Neil  was  working,  and  to  lower  empty  cars 
down  from  the  900-foot  level  to  the  l.OOC^foot 
level. 

It  was  plaintifTs  duty  to  receive  cars  load- 
ed with  ore  from  different  parts  of  the  mine 
at  the  foot  of  the  Incline  and,  by  means  of 
the  turntable,  to  direct  them  on  to  the  trade 
leading  up  the  incline  and  to  attach  the  cable 
to  the  cars  by  means  of  which  they  were  pull- 
ed up  the  Incline.  Nell  was  standing  at  the 
head  of  the  incline,  and  operated  the  donkey 
engine  by  means  of  which  the  cars  were  pull- 
ed up  the  Incline,  and  he  received  the  cars 
at  the  top  of  the  Incline  and  directed  them 
into  the  proper  drifts.  It  was  also  Neil's 
duty  to  attach  the  empty  cars  to  the  cable, 
and  by  means  of  the  engine  and  cable  to  low- 
er them  down  to  the  1,000-foot  level  where 
plaintiff  was  working.  When  the  plaintiff 
bad  attached  a  loaded  car  to  the  cable  he 
would  signal  Neil  to  pull  It  up  as  aforesaid, 
which  was  done.  Neil,  upon  the  other  hand, 
would  attach  the  empty  cars  to  the  cable 
and  lower  them  down  to  plaintiff  by  means 
of  the  'engine  and  cable.  The  empty  cars, 
when  placed  on  the  track  on  the  incline, 
.would  run  down  by  their  own  weight  and  all 


«s»For  oU>«r  MIM  ■••  sam*  tople  and  KBT-NUItBER  in  all  Key-N  umbered  Dlgesti  and  ladexei 


Digitized  by 


Google 


rtab) 


SHIELDS  v.  SILVER  KINO  COALITION  MINES  CO. 


989 


Nell  woald  bave  to  do  was  to  regulate  their 
speed,  and  would  stop  tbem  by  using  tbe 
brake  connected  wltb  the  donkey  engine.  For 
tbe  purpose  of  fixing  tbe  precise  point  where 
Neil  should  stop  tbe  empty  cars  he  bad  made 
a  mark  on  tbe  cable,  and  bad  also  wound  e 
rag  around  It.  When,  in  lowering  cars,  that 
point  on  tbe  cable  was  reached,  Neil  would 
set  tbe  brake,  and  tbe  empty  cars  would -us- 
ually stop  just  before  they  reached  tbe  turn- 
table which  was  controlled  by  tbe  plaintifT. 
Nell,  in  lowering  the  empty  cars,  did  not  sig- 
nal plaintiff,  but  would  let  tbem  down  at  any 
time  when  necessary,  or  when  It  suited  bis 
convenience.  It  seems  that  both  plaintiff  and 
Neil  were  kept  reasonably  busy  in  handling 
the  cars  and  In  operating  the  donkey  engine 
as  before  stated.  At  tbe  time  of  tbe  accident 
Nell  let  down  an  empty  car,  but  failed  to 
watch  the  cable  In  order  to  stop  the  car  when 
the  mark  on  tbe  cable  or  rag  wound  around 
It  was  reached,  and  permitted  the  car  to  go 
beyond  the  usual  iioint,  and  the  car  struck 
tbe  plaintlflT,  who  was  engaged  in  moving 
another  car  onto  the  turntable,  and  be  was 
forced  between  tbe  car  coming  down  the  in- 
cline and  another  car,  and  thus  received  the 
Injuries  complained  of.  While  plaintiff  could 
not  see  Neil  at  work,  Nell,  if  he  came  to  the 
brink  or  edge  of  the  incline,  could  look  down 
and  see  plaintiff.  The  plaintiff  and  Neil 
worked  on  the  same  shifts,  went  to  and  came 
from  work  at  the  same  time,  and  received  tbe 
same  wage.  The  evidence  Is  also  without  dis- 
pute that  unless  it  can  be  said  that  tbe  plain- 
tiff and  Nell  were  not  "working  together  at 
the  same  time  and  place,"  or  were  not  en- 
gaged "in  the  same  grade  of  service,"  within 
tbe  meaning  of  the  statute,  then  we  must 
find  that  they  were  fellow  servants,  since 
evray  other  element  .which  would  exclude 
tbem  from  being  so  is  met  by  the  evidence. 

Assuming,  without  deciding,  that  under  tbe 
evidence  tbe  plaintiff  and  Neil  were  engaged 
In  tbe  same  grade  of  service,  tbe  only  ques- 
tion remaining  is.  Did  they  woric  together  at 
the  same  time  and  place  within  the  meaning 
of  tbe  statute?  No  doubt  they  worked  at 
the  same  time,  but  can  it  also  be  said  that 
they  worked  "together  at  tbe  same  place?" 
Counsel  for  appellant  vigorously  contend 
that,  within  the  meaning  of  the  statute,  they 
worked  together  at  the  same  time  and  plac6, 
while  counsel  for  respondent  as  vigorously  in- 
sist that  they  did  not.  The  question,  When 
are  two  employ^  of  tbe  same  master  fellow 
servants?  has,  in  various  ways  and  at  differ- 
ent times,  been  before  this  court  Some  of 
tbe  principal  cases  where  the  rule  has  been 
stated  are  the  following:  Dryburg  v.  Min- 
ing &  Milling  Co.,  18  Utah,  410,  65  Fac.  367; 
Neesley  v.  Southern  Pac.  Co.,  35  Utah,  259, 
99  Paa  1067;  Meyers  v.  Railroad,  36  Utah, 
307,  104  Pac.  736,  21  Ann.  Gas.  1229 ;  Shep- 
herd V.  Railroad,  41  Utah.  469,  126  Pac.  692 ; 
Vota  V.  Copper  Co.,  42  Utah,  129,  129  Pac. 


349.  While,  perhaps,  It  Is  true  that  the  only 
case  in  which  the  precise  question  In  this 
case  was  considered  Is  the  Dryburg  Case,  and 
that  In  that  case  tbe  majority  of  the  court 
did  not  agree  in  wliat  is  there  said,  yet  tbe 
principle  involved  In  this  case  has  been  con- 
sidered in  several  of  tbe  cases  cited,  and  the 
question  of  When  are  two  employes  working 
together  at  the  same  place?  is  discussed  In 
those  cases.  Even  though  I  had  the  disposi- 
tion to  do  so.  I  cannot  add  much.  If  any- 
thing, to  what  Is  said  upon  the  question  in 
those  cases.  If,  therefore,  tbe  Dryburg  Case 
be  excluded  from  consideration,  yet.  In  my 
judgment,  no  one  can  read  tbe  decisions  In 
tbe  other  cases  dted  without  arriving  at  the 
conclusion  that  if  tbe  precise  question  now 
before  us  had'  been  presented  for  decision 
In  any  one  of  those  cases,  it  would  have  been 
held  that  the  plaintiff  and  Neil  did  not  work 
at  the  same  place  within  tbe  meaning  of  o\ir 
statute,  and  hence  were  not  fellow  servants. 
Nor  can  we  now  see  any  escape  from  such  a 
conclusion.  Where,  as  here,  two  servants 
work  on  different  levels  in  a  mine,  although 
they  work  "to  a  common  purpose,"  as  it  Is 
expressed  In  the  statute,  yet  they  do  not 
necessarily  work  "togetber  at  the  same  time 
and  place."  If  It  were  held  that  two  em- 
ployes who  are  working  on  different  levels 
In  a  mine  are,  nevertheless,  working  at  tbe 
same  place,  then  may  It  also  be  held  that  one 
who  Is  working  on  tbe  first  level  is  working 
at  the  same  place  with  one  who  Is  working 
on  tbe  fourth,  seventh,  ninth,  or  any  other 
level  so  long  as  .what  they  do  is  in  further- 
ance of  a  common  purpose.  If  plaintiff  and 
Neil  were  working  at  tbe  same  place  within 
the  meaning  of  the  statute,  then  It  Is  not 
easy  to  separate  workmen  so  that  they  do  not 
wonc  at  the  same  place  In  a  mine  in  case 
they  are  only  separated  as  In  tbe  cose  at  bar. 
Tbe  statute  must  be  considered  and  constru- 
ed In  tbe  light  of  what  the  law  was  upon  tbe 
subject  when  It  was  adopted,  and  when  con- 
sidered in  that  light,  the  words  used  must  be 
given  their  usual  and  ordinary  meaning. 
While  It  Is  not  necessary  that  two  workmen 
must  work  side  by  side,  or  come  Into  con- 
tinuous physical  contact,  or  touch  with  eadi 
other  In  order  to  be  working  at  the  same 
place  wltbin  the  meaning  of  the  statute,  yet 
It  would  be  straining  the  words  of  the  stat- 
ute beyond  their  ordinary  meaning  If  it  were 
held  that  two  miners  who  are  working  on 
different  levels  In  a  mine  are,  never^eless, 
working  at  the  same  place  within  tbe  pur- 
view of  the  statute.  We  are  all  of  one  ipind 
that,  under  the  undisputed  facts  In  this  case, 
the  plaintiff  and  NeU  were  not  working  to- 
getber at  the  same  place  In  defendant's  mine, 
and  hence  tbe  district  court  properly  held 
thot  they  were  not  fellow  servants. 

In  view  of  the  foregoing  It  Is  not  necessary 
to  pass  upon  the  further  question  of  whether 
they  were  engaged  In  the  same  grade  of  serr- 
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In  re  HONE'S  ESTATE.    (No.  3058.) 

(Supreme  Court  of  Utah.    July  26,  1917.) 

Taxation  <8=>886%  —  Inheritance  Taxes  — 
Computation— Statutes— CoNSTEUCTiON. 
Under  Comp.  Laws  1907,  {  1220x,  as  amend- 
ed by  Laws  1915,  c.  98,  as  to  the  assessment  of 
inheritance  taxes,  an  estate  worth  In  excess  of 
$26,000  must  be  assessed  3  per  cent,  upon  the 
difference  between  $10,000  and  $25,000  or  $15,- 
000,  and  6  per  cent,  upon  the  balance,  and  not 
3  per  cent,  in  gross  upon  the  entire  estate, 
though  after  the  deduction  of  the  $10,000  ex- 
emption, the  balance  of  the  estate  is  not  worth 
in  excess  of  $25,000. 

Appeal  from  District  Court,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Proceeding  for  the  assessment  of  a  transfer 
tax  upon  the  estate  of  Joshua  Hone,  deceased. 
From  the  decree  rendered,  the  State  appeals. 
Reversed  and  remanded,  with  directions. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dalby 
and  James  H.  Wolfe,  Asst.  Attys.  Gen.,  for 
the  State.  Harvey  Cluff,  of  Provo,  for  re- 
spondent. 

FRICK,  C.  J.  One  Joshua  Hone,  a  resident 
of  Trovo,  Utah  county,  this  state,  died  on 
the  5th  day  of  October,  1915.  It  is  agreed 
that  said  Hone  died  posse.ssied  of  an  estate 
of  the  gross  value  of  il!31,2G4.15;  that  the 
debts,  ta.xes,  funeral  and  other  expenses  to 
be  deducted  from  the  gross  value  of  the  es- 
tate amounted  to  the  sum  of  $2,309.97,  and 
that  the  net  value  of  the  estate  amounted 
to  $28,954.18.  The  only  question  Involved  on 
this  appeal  is  the  amount  of  inheritance  tax 
that  may  legally  be  assessed  against  said 
estate  under  Comp.  Laws  1907,  §  1220x,  as 
amended  by  I^aws  Utah  1915,  p.  153.  That 
section  reads  as  follows: 

"All  property  within  the  juri.sdiction  of  this 
state,  and  any  interest  therein,  whether  belong- 
ing to  the  inhabitants  of  this  state  or  not,  and 
whether  tangible  or  intangible,  which  shaU  pass 
by  will  or  by  the  statutes  of  inheritance  of  this 
or  any  other  state,  or  by  deed,  grant,  bargain, 
sale,  or  gift,  made  in  contemplation  of  the  death 
of  the  grantor,  vendor  or  donor,  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after 
the  de^th  of  the  grantor,  vendor,  or  donor,  to 
any  person  in  trust  or  otherwise,  shall  be  sub- 
ject to  the  following  tax,  after  the  payment  of 
all  debts,  for  the  use  of  the  state:  Three  per 
cent,  of  its  market  value  in  excess  of  $10,000.00 
and  not  exceeding  .?25,00O.00,  and  five  per  cent, 
of  its  market  value  in  excess  of  .f 25,000.00 ; 
and  all  administrators,  executors,  and  trustees, 
and  any  such  grantee  under  conveyance,  and 
such  donee  under  a  gift  made  during  the  gran- 
tor's or  donor's  life,  shall  be  respectively  lia- 
ble for  all  such  taxes  to  be  paid  by  them  respec- 
tively, except  as  herein  otherwise  provided,  with 
lawful  interest   as   hereinafter   set   forth,   until 


the  provisions  of  this  section,  after  the  pajTuiait 
of  all  debts,  the  sum  of  $10,000.00  shall  be  de- 
ducted from  the  entire  estate  and  the  tax  fbsi'. 
be  comptited  and  paid  on  the  entire  remain'lpr: 
and  the  court  shall  determine  the  amount  of  m 
to  be  paid  by  the  several  devisees,  legateea,  craii- 
tees,  or  donees  of  the  decedent." 

The  district  couit  constmed  and  applied 
the  provisions  of  that  section  as  foUor^: 
First,  it  deducted  from  the  gross  value  o( 
the  estate,  amountii^  to  $31,264.15,  the  det:> 
taxes,  funeral  and  other  expenses  as  afore- 
said, leaving  a  net  value  of  $28,9iHaS.  Tlie 
court  then  deducted  the  $10,000  exemptija 
provided  by  the  statute  which  left  an  amoiu: 
taxable  under  the  statute  of  $18,954.18.  Tiaz 
amount  being  less  than  $25,000,  the  court  tax- 
ed the  whole  thereof  at  the  rate  of  3  per  ceau 
which  amounted  to  an  inheritance  tax  of  the 
sum  of  $568.62  against  said  estate.  The  dis- 
trict court,  therefore,  ordered  that  amouot  to 
be  paid  to  the  estate  as  an  inheritance  tu 
before  making  distribution  thereof.  Tlie 
Attorney  General,  who  appears  for  the  st;!-.!- 
on  this  appeal,  insists  that  the  district  conit 
erred  in  its  construction  of  the  statute  aad 
In  computing  the  Inheritance  tax  due  to  tte 
state  from  said  estate,  and  that  under  the 
provisions  of  the  statute  the  state  Is  entitled 
to  a  larger  amount  of  taxes  from  said  es- 
tate. The  Attorney  General  contends  thit 
under  the  provisions  of  the  statute  the  in- 
heritance tax  due  to  the  state  from  said  »• 
tate  should  be  computed  as  follows:  First 
divluct  from  the  gross  value  of  the  estate  the 
amount  of  the  debts,  taxes,  funeral  and  other 
expenses,  as  was  done,  which  gives  a  net 
value  of  $28,954.18,  from  which  then  dedost 
the  $10,000  exemption  which  fixes  the  tax- 
able value  of  the  estate  at  the  sum  of  ?1S.- 
954.18.  It  Is  contended  that  that  sum  should 
be  taxed,  and  that  $15,000  thereof  should  be 
taxed  at  the  rate  of  3  per  cent,  and  the  re- 
maining $3,954.18  .should  be  taxed  at  the  rate 
of  5  per  cent.  That  would  Impose  a  tax  at 
3  per  cent,  on  $15,000,  which  would  amount 
to  $450,  and  would  luipose  an  additional  tal 
of  5  per  cent,  on  the  remainiiK  $3554.18, 
which  would  amount  to  the  sum  of  $197.T1X 
or  a  total  tax  of  $047.70,  or  $79.0S  In  excess 
of  what  the  court  allowed  the  state  as  an  ic- 
heritance  ta.x. 

While  the  amount  involved  In  this  case  ii 
not  large,  yet  It  will  readily  be  seen  that  If 
the  construction  the  court  placed, on  the  stat- 
ute shall  prevail,  then,  in  the  long  run,  th« 
rights  of  the  state  may  be  affected  to  a  con- 
siderable extent.  The  question,  therefora 
recurs.  What,  under  the  statute,  is  the  «»■ 
rect  amount  upon  which  the  3  per  c«it  tax 
shall  be  assessed  In  the  event  the  estate  ex- 
ceeds the  $10,000  exempted  by  the  statntel 
If  that  amount  be  once  ascertained,  there  as 
be  no  escape  from  what  follows.  As  the 
writer  views  the  statute,  that  amount  is  » 
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clearly  fixed  by  It  tbat  no  construction  la 
either  necessary  or  permissible.  The  control- 
ling part  of  the  statute  provides  that  all  ea- 
tates— 

"shall  be  subject  to  the  following  tax,  after  the 
payment  of  all  debts,  for  the  use  of  the  state: 
Three  per  cent,  of  its  [the  estate's]  market  value 
in  exceaa  of  $10,000.00  and  not  exceeding  $B5.- 
OOO.OO,  and  five  per  cent  of  its  market  value  in 
excess  of  $25,000.00."     (Italics  ours.) 

Now,  according  to  all  Isnown  systems  of 
notation,  there  is,  there  can  be,  but  one  possi- 
ble number  between  the  extremes  named  in 
the  statute,  namely,  10,000  and  25,000,  and 
that  number  Is  15,000.  Therefore,  if  an  es- 
tate exceeds  the  net  value  of'  $10,000,  and 
reaches  the  precise  amount  or  net  value  of 
$25,000,  the  amount  that  is  assessable  under 
the  statute  is  precisely  $15,000,  no  more,  no 
lees.  At  what  rate  or  per  cent  Is  the  $15,000 
assessable?  Clearly  and  manifestly  at  the 
rate  of  3  per  cent.,  since  there  can  be  no 
other  rate  under  the  statute.  In  case,  how- 
ever, the  estate  exceeds  a  net  value  of  $25,- 
000,  then  at  what  rate  or  per  cent.  Is  the  ex- 
cess over  $15,000  assessable?  Again  there  can 
be  but  one  correct  answer,  which  is,  the  rate 
of  6  per  cent.  To  my  mind,  therefore,  It  Is 
imlpably  dear  that  the  only  sum  that  Is 
taxable  at  the  rate  of  3  per  crat.  unde;'  the 
statute  is  that  sum  which  remains  after  de- 
ducting $10,000  from  $25,000,  which  Is  $15,- 
000.  The  statute,  in  explicit  terms,  fixes  the 
sum  that  is  taxable  at  the  rate  of  3  per  cent, 
as  the  sum  which  is  obtained  from  any  sum 
which  is  "in  excess  of  $10,000.00  and  not  ex- 
ceeding $25,000.00."  As  before  stated,  there 
Is  but  one  possible  sum  between  those  two  ex- 
tremes, and  that  Is  the  sum  -of  $15,000.  As 
$10,000  is  the  limit  of  exemption,  so  $15,000 
Is  the  limit  upon  which  the  3  per  cent  tax 
may  be  levied.  Any  estate,  therefore,  the  net 
value  of  which  does  not  exceed  $10,000,  Is  en- 
tirely exempt.  Every  estate  which  has  a  net 
valuation  of  more  than  $10,000,  and  not  ex- 
ceeding $25,000,  Is  taxable  at  the  rate  of  d 
per  cent  on  the  difference  between  $10,000 
and  $25,000,  which  is  $15,000,  and  every  es- 
tate, the  net  value  of  which  exceeds  $25,000 
Is  taxable  at  the  rate  of  5  per  cent,  for  every 
doUar  in  excess  of  $25,000. 

It  is  contended,  however,  on  the  part  of  the 
estate  that  what  follows  later  In  the  statute 
must  also  be  considered  in  connection  with 
what  I  have  specially  quoted,  and  that  wliat 
follows  determines  ttte  amount  of  the  tax. 
The  provision  Just  alluded  to  reads  as  fol- 
lows: 

"In  determining  the  amount  of  the  tax  to  be 
paid  under  the  provisions  of  this  section,  after 
the  payment  of  all  debts,  the  sum  of  $10,000.00 
shall  be  deducted  from  the  entire  estate  and  the 
tax  shall  be  computed  and  paid  on  the  entire 
remainder ;  and  the  court  shall  determine  the 
amount  of  tax  to  be  paid  by  the  several  devisees, 
legatees,  grantees,  or  donees  of  the  decedent" 

The  most  elementary  and  the  most  Impor- 
tant rule  of  construction  is  that  in  case  con- 
struction becomes  necessary,  then  every  word 


and  every  clause  in  a  statute  which  Is  not 
manifestly  surplusage  mnat  be  given  its 
ordinary  and  usual  meaning  and  effect  If, 
therefore,  we  apply  that  rule  In  this  case, 
what  follows?  There  Is  but  one  clause  in 
the  statute  which  classifies  the  estates  and 
fixes  the  rate  of  taxation  to  be  computed  up- 
on the  values  thereof.  That  clause  is  the 
one  first  above  quoted.  In  the  last  clause 
quoted  there  is  absolutely  nothing  which 
either  classifies  or  fixes  tlie  rate  of  taxation. 
All  that  is  there  said  is  that  the  $10,000 
shall  be  first  deducted  from  the  whole  es- 
tate  "and  the  tax  shall  be  computed  and  paid 
on  the  entire  remainder."  What  tax?  Clear- 
ly, the  tax  specified  in  that  part  of  the  sec- 
tion which  fixes  the  rate  that  shall  be  lm> 
posed.  What  is  that  rate?  As  I  have  shown, 
it  is  3  per  cent,  upon  any  estate  having  a  net 
value  In  excess  of  $10,000,  and  not  exceeding 
$25,000.  which  sum  is,  necessarily,  $15,000, 
and  upon  all  the  remainder  of  the  estate  the 
rate  is  to  be  6  per  cent  Now  what  is  said  in 
the  clause  last  quoted  is  that  the  entire  es- 
tate in  excess  of  $10,000  shall  be  taxed,  but  it 
leaves  the  classification  and  the  rate  of  taxa- 
tion precisely  as  it  is  originally  fixed  in  the 
statute  In  that  part  which  I  have  first  quoted 
In  this  opinion. 

Tliere  is  therefore  no  escape  from  the  con- 
clusion that  the  district  court  erred  in  taxing 
the  entire  value  of  the  estate  In  question 
which  is  In  excess  of  $10,000  at  the  rate  of 
3  per  cent  The  court  should  have  assessed 
the  value  in  excess  of  $10,000  and  not  exceed- 
ing $25,000,  which  is  the  sum  of  $15,000,  at 
the  rate  of  3  per  cent  and  the  remainder  of 
the  estate  at  the  rate  of  5  per  cent.  The 
judg:ment  ia  therefore  reversed,  and  the 
cause  is  remanded  to  the  district  court  of 
Utah  county,  with  directions  to  set  aside  its 
conclusions  of  law  and  order  requiring  the 
estate  to  pay  to  the  state  a  tax  of  $568.62, 
and  in  lieu  thereof  to  enter  an  order  or  Judg- 
ment requiring  the  estate  to  pay  to  the  state 
a  tax  of  $647.70.  The  costs  of  this  appeal  to 
be  paid  out  of  the  funds  of  the  estate. 

McCABTY,  CORFMAN,  THURMAN,  and 
aiDEON,  JJ^  concur. 


(60  UUh,  149) 
BBESLBT  V.  BOARDMAN.    (No.  8076.) 
(Supreme  Court  of  Utah.     Aug.  1,  1917.) 

1.  Appeal  and  Ebbor  <S=1010(1)— Review— 
FiNDiNos  or  Fact. 

The  Supreme  Court  in  a  law  case  cannot 
interfere  with  the  findings  and  judgment,  where 
there  is  ample  evidence  to  support  the  findings. 

2.  Appeal  and  Erbob  $=>100&(3)— Review- 
Findings  OF  Fact. 

The  Supreme  Court  in  an  equity  case  cannot 
interfere  vpith  the  court's  finding  of  fact  where 
the  evidence  on  the  controlling  question  is  not 
only  in  sharp  conflict,  but  justifies  finding  as 
the  court  did. 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 
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Action  by  John  W.  Beesley  against  Thomas 
Boardman.  From  a  judgment  for  plaintiff, 
defendant  appeala    AflBrmed. 

Harvey  Cluff,  of  Proro,  for  appellant.  J. 
H.  McDonald,  of  Provo,  for  respondent. 

FRICK,  0.  3.  The  plaintiff,  in  substance, 
alleges  in  bis  complaint  that  in  May,  1914,  at 
bis  request,  the  defendant  loaned  the  plain- 
tiff the  smn  of  $100;  that  the  plaintiff  at 
that  time  deposited  with  the  defendant  as 
security  for  said  loan  60,000  shares  of  the 
capital  stock  of  a  certain  mining  corporation, 
which  stock  was  to  be  returned  to  the  plain- 
tiff upon  the  payment  of  said  loan  with  legal 
interest;  that  prior  to  the  commencement  of 
this  action  the  plaintiff  duly  tendered  to  the 
defendant  the  amount  of  said  loan,  together 
with  legal  Interest  tbere<»i  in  lawful  money, 
and  demanded  from  the  defendant  the  re- 
turn of  said  50,000  shares  of  stock;  that 
said  defendant  refused  to  accept  the  amounr 
of  said  loan  with  legal  interest,  and  refuses, 
and  still  refoaes,  to  return  said  stock  to  the 
plaintiff;  that  said  stock  Is  of  the  reasonable 
value  of  15,000;  that  plaintiff  is  ready  and 
willing  to  repay  the  amount  of  said  loan  with 
legal  Interest,  and  tenders  the  same  to  him 
in  court.  Plaintiff  prayed  Judgment  for  the 
return  of  said  stock,  or  that,  in  lieu  thereof, 
he  recover  judgment  for  the  sum  of  $5,000. 

The  defendant,  in  effect,  denies  the  allega- 
tions of  the  complaint  and,  as  an  affirmative 
defense,  alleges  that  he,  on  the  IStb  day  of 
May,  1914,  purchased  the  stodc  in  que&tion 
from  the  plaintiff  for  the  sum  of  $100;  tliat 
be  had  advanced  certain  amounts  of  money 
in  paying  assessments  upon  said  stock,  etc. 
The  defendant  also  alleges  other  facts  in 
his  answer  which  are,  however,  not  material 
here. 

A  trial  to  the  court  without  a  Jury  resulted 
in  findings  of  fact  and  conclusions  of  law  in 
favor  of  the  plaintiff.  The  district  court 
found  the  facts  substantially  as  they  are  al- 
leged in  the  complaint,  except  that  the  court 
found  that,  in  view  that  the  defendant  has 
all  of  said  stock  in  his  possession  and  can 
make  return  thereof  to  the  plaintiff,  it  is  not 
necessary  to  find  its  value,  and  the  value 
thereof  was  not  found.  The  court  further 
found  that  the  defendant  had  paid  an  assess- 
ment on  said  stock  amounting  to  $51.70.   Tbe 


court  entered  judgment  requiring  the  plain- 
tiff to  pay  to  the  defendant  the  amount  of 
said  loan,  with  legal  interest,  and  also  re- 
quired blm  to  pay  to  the  defendant  the 
amount  advanced  on  said  stock  for  assess- 
ment with  legal  interest,  and,  upon  such  paj'- 
ment  being  made  by  plaintiff  to  the  defend- 
ant, that  the  latter  return  said  stock  to  the 
plaintiff. 

[1,2]  The  defendant  appeals  and  insists 
that  the  court  erred  in  its  findings  of  fact, 
conclusions  of  law  and  Judgment  While  the 
findings  of  fact  are  assailed,  yet  no  specifica- 
tions are  made  wherein  the  evidence  is  in- 
sufficient to  sustain  the  findings.  If  the  find- 
ings of  fact  remain,  the  exceptions  to  the 
conclusions  of  law  and  the  Judgment  must 
necessarily  fail.  If  we  regard  this  case  as 
one  in  law,  then  we  are  powerless  to  interfere 
with  the  findings  and  Judgment,  for  the  rea- 
son that  there  is  ample  evidence  to  support 
the  findings  of  fact  If,  upon  the  other  hand, 
we  regard  it  as  an  action  in  equity,  then 
again  we  cannot  interfere  with  the  court's 
findings,  for  the  reason  that  evidence  upon 
the  controlling  quebtlon,  namely,  whether  the 
transaction  between  the  parties  constituted 
a  loan  and  a  pledge  of  the  stock,  without 
fixing  a  time  for  payment,  or  whether  it  con- 
stituted a  sale  thereof  by  the  plaintiff  to  the 
defendant,  as  claimed  by  the  latter,  Is  not 
only  in  sharp  confiict,  but,  in  our  Judgment 
the  district  court  was  Justified  In  finding  that 
the  evidence  npon  that  question  preponder- 
ated in  favor  of  the  plaintiff.  At  all  events 
the  district  court  was  in  a  better  position 
than  are  we  tp  weigh  the  evidence  and  to 
pass  upon  the  credibility  of  the  witnesses. 
In  any  event,  therefore,  the  findings  are  not 
so  clearly  against  the  evidence  that  we 
would  be  justified  In  interfering,  although 
we  treat  the  case  as  purely  equitable.  We 
remarked  that  we  have  less  he8itan(7  in 
arriving  at  the  foregoing  conclusion  In  view 
of  the  fact  that  the  district  court  in  its  judg- 
ment has  fully  protected  the  legal  rights  of 
both  parties.  We  are  all  of  one  mind  that 
the  record  in  tills  case  shows  no  good  cause 
for  Interference,  and  hence  the  Judgment  is, 
in  all  respects,  affirmed,  with  costs  to  re- 
spondent 

MctOARTY,  CORFMAN,  THURMAN,  and 
GIDEON,  JJ.,  concnr. 
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BURT  ▼.  liOS  ANGELES   OLIVE   GROW- 
EBS'  ASS'N.     (Sac  2335.) 

(Sapieme  Court  of  California.     Aug.  6,  1017. 
Rehearing  Denied  Sept  4,  1917.) 

1.  Appeal  and  Ebrob  <S=9lOO0(2)— 'Rbview— 
FiRDiMOS  or  Pact. 

Tb«  only  question  on  review  of  findings  of 
fact  on  denial  of  reformation  of  a  contract  is 
whether  there  is  substantial  evidence  supporting 
them. 

2.  Refobication  or  Ivsrsmama  «=96— Mis- 

TAXZ. 

Where  there  is  no  meeting  of  the  minds, 
there  can  be  no  reformation  of  a  contract  on 
the  ground  of  mistalce,  but  only  a  rescission. 

3.  Reformation  op  Inbtbumkntb  «=945(2)— 
Evidence. 

Evidence  of  the  mistalce,  for  which  a  writ- 
ten contract  can  be  reformed,  must  be  clear  and 
convincing,  and  not  loose,  equivocal,  or  contra- 
dictory, leaving  the  mistake  open  to  doubt;  it 
being  presumed  the  contract  expresses  the  true 
intent  and  meaning  of  the  parties. 

4.  Refobication    of    Instbuments    ®=»25  — 
Pailtjbb  to  Read— "Mistake  of  Fact." 

Failure  to  read  a  contract  comprebendingly 
before  execution,  so  as  to  perceive  a  mistalcc, 
must  be  satisfactorily  explained  and  excused, 
to  allow  of  reformation  fur'  "mistake  of  fact, 
defined  by  Civ.  Code,  {  1577,  as  one  not  caused 
by  neglect  of  a  legal  duty  on  the  part  of  the 
person  making  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mistake 
of  Fact] 

6.  Stipui^tions  «=3l4(7)— As  to  Evidence— 
Conversation  of  Counseu 
Conversation  between  counsel,  at  trial  in  an 
action  for  contract  price  of  a  crop  of  olives  sold, 
held  to  mean  that  defendant  bad  no  further  tes- 
timony, unless  reformation  of  contract  sought 
by  defendant,  but  denied,  was  decreed. 

Department  2.  .  Appeal  from  Superior 
Court,  Butte  County;  J.  B.  Barber,  Judge. 

Action  by  Grinnel  Burt  against  the  Los 
Angeles  Olive  Growers'  Association.  Judg- 
ment for  plaintiff,  nnd  defendant  appeals. 
Affirmed. 

Jones  &  JoDea,~of  OrovlUe,  and  AndersQn  & 
Anderson,  of  Los  Angeles,  for  appellant.  J. 
M.  McGee,  of  OrovUle,  for  respondent 

HBNSHAW,  J.  Plaintiff  sued  defendant 
to  recover  the  price  of  olives  purchased  by 
defendant  from  plaintiff  under  a  written 
contract  The  agreement  was  made  on  the 
7th  day  of  July,  1913,  and  was  between  the 
parties  to  this  action.    It  provided: 

"That  the  party  of  the  second  part  [defendant] 
does  by  these  presents  purchase  all  the  crop  ol 
olives  for  the  year  1913  growing  on  the  trees 
situate  on  the  following  described  real  property: 
•  •  •  That  said  party  of  the  first  part  agrees 
to  accept  and  the  said  party  of  the  second  part 
agrees  to  pay  to  the  party  of  the  first  part  for 
all  the  Mission  &  Mansanillo  olives  grown  on 
said  orchard  aforesaid  during  the  year  1913, 
the  sum  of  one  hundred  and  forty  dollars  ($140.- 
00)  per  ton  on  the  trees.  That  the  party  of 
the  second  part  agrees  to  pick  and  harvest  crop 
at  its  own  expense  as  soon  as  said  olives  are 
in  a  condition  to  be  harvested— i.  e,,  when  be- 
tween red  and  purple  in  coloi^-and  to  continue 
said  work  thereafter  continuously  until  all  are 
harvested.    It  is  also  agreed  and  understood  that 


all  windfalls  or  frosted  olives  shall  count  as  part 
of  the  crop  to  be  gathered  and  paid  for  as  afore- 
said: Provided,  always,  that  all  olives  harvest- 
ed prior  to  December  7,  1913,  which  are  render- 
ed unfit  for  pickling  because  of  frost,  shall  be 
pid  for  at  the  rate  of  twenty-five  ($25.00)  dol- 
lars per  ton  on  the  trees.  It  is  further  agreed 
and  understood  that  all  the  olives  remaining  on 
the  trees  in  said  orchard  aforesaid  after  January 
15,  1914,  may  be  picked  by  the  partv  of  the 
first  part  at  Uie  cost  and  expense  of  the  party 
of  the  second  part,  and  be  delivered  at  the  fac- 
tory of  the  party  of  the  second  part  at  Sylmar, 
Cal.,  at  its  own  expense,  and  said  party  of  the 
second  part  shall  in  addition  thereto  pay  to  the 
party  of  the  first  part  for  said  olives  aforesaid 
the  sum  of  one  hundred  and  sixty-five  ($165.00) 
dollars  per  ton." 

The  complaint  charged  for  nonpayment  un- 
der the  terms  of  the  contract  of  the  value  of 
many  thousand  pounds  of  olives  harvested  by 
defendant,  and  for  a  lesser  quantity  not  har- 
vested, but  left  on  the  trees  or  as  windfalls, 
payment  for  which  it  is  alleged  was  due 
under  the  contract  It  was  farther  alleged 
that  none  of  the  olives  which  had  been  har- 
vested prior  to  December  7,  1913,  had  been 
rendered  unfit  for  pickling  because  of  frost 
Judgment  was  sought  for  the  total  amount  of 
the  value  of  these  olives  under  the  contract, 
amounting  to  $21387.27,  with  interest  and 
costs  of  suit. 

The  answer  admitted  the  execution  of  the 
agreement  It  denied  the  total  quantity  of 
olives  harvested  under  the  contract  and  de- 
clared a  lesser  amount.  It  denied  that  any 
olives  were  left  unharvested  in  the  orchard, 
but  alleged  that  all  of  the  crop  was  gathered. 
It  denied  that  none  of  the  olives  harvested 
prior  to  December  7tb  were  rendered  unfit 
for  pickling  by  frost  As  an  affirmative  de- 
fense It  sought  a  reformation  of  the  contract, 
alleging  in  brief  that  the  true  understanding 
and  agreement  between  the  parties  was  that 
the  plaintiff  should  bear  all  risk  of  frost  and 
all  damage  occasioned  by  frost  to  all  of  the 
olives,  provided  such  frost  occurred  prior  to 
December  7,  1913,  and  that  defendant  should 
bear  all  risk  of  frost  and  all  damage  occa- 
sioned by  frost  If  such  frost  occurred  after 
December  7th,  thereby  meaning  (to  make  the 
matter  plain)  that,  if  the  olive  crop  was  to- 
tally destroyed  by  frost  before  December  7th, 
defendant  would  be  called  upon  to  pay  noth- 
ing, whereas,  If  It  was  not  impaired  by 
frost  before  December  7th,  but  was  totally 
destroyed  by  frost  occurring  after  Decem- 
ber 7th,  the  defendant  would  be  called  upoa 
to  pay  the  full  price  of  $140  per  ton.  It  will 
be  noted  that  the  contract  actually  executed 
between  the  parties  makes  provision  for  re- 
ducing the  price  from  $140  a  ton  to  $25  a 
ton  for  only  such  olives  as  have  been  "ren- 
dered unfit  for  pickling  because  of  frost," 
and  which  have  been  "harvested  prior  to 
December  7,  1913." 

The  grounds  upon  which  reformation  was 
sought  are  that  neither  defendant  nor  its 
agent  "noticed  or  observed  the  fact  that  said 
contract  did  not  correctly  set  forth  the  in- 
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t«Dt  and  agrreement  of  the  parties;  bat,  on 
the  contrary,  the  said  agent  and  this  de- 
fendant, by  reason  of  mistake  and  inad- 
vertence when  said  contract  was  executed, 
believed  the  same  did  correctly  set  forth 
said  agreement,  and  executed  said  contract 
under  such  belief  and  mistake."  It  is  fur- 
ther alleged  that  the  plalntifF  "undertook  to 
draft  the  contract  .In  accordance  with  the 
prior  agreement  between  the  parties,"  and 
"that  the  agent  of  the  defendant  relied  upon 
the  skill,  ability,  and  fairness  of  the  plain- 
tiff to  correctly  draft  said  agreement,  and 
oy  reason  of  his  confidence  in  said  plaintifT 
did  not  read  said  contract  as  carefully  as  he 
otherwise  would  have  done."  Still  further 
it  is  alleged  titat  the  plaintiff  at  the  time  of 
the  execution  of  the  contract  knew  that  the 
defendant  and  defendant's  agent  believed  the 
contract  correctly  set  forth  the  terms  agreed 
upon  in  relation  to  the  frost  risk.  And,  final- 
ly, upon  the  matter  of  reformation,  the  anr 
swer  set  forth  noudiscovery  of  the  mistake 
"until  about  December,  1913."  The  answer 
alleged  that  at  the  time  of  discovery  a  very 
large  part  of  the  olive  crop  was  injured  by 
frost  occurring  on  or  at>out  November  28, 
1913;  that  this  frost  reduced  the  contract 
price  of  these  damaged  olives  from  $140  a 
ton  to  $25  a  ton,  which  defendant  offered  to 
pay. 

Under  these  issues  trial  was  had.  The 
court  refused  a  reformation,  found  in  favor 
of  plaintiff,  and  gave  him  judgment  as  pray- 
ed for.  From  this  judgment,  and  from  the 
order  denying  its  motion  for  a  new  trial,  de- 
fendant takes  this  appeal. 

[1  ]  On  appeal  its  principal  attack  is  direct- 
ed against  the  findings  denying  a  reforma- 
tion. It  needs  no  citation  of  authority  to  the 
effect  that  in  reviewing  the  attack  upon 
these  findings  we  need  consider  only  whether 
there  is  substantial  evidence  supporting  them 
and  what  that  evidence  is.  It  may  be  sum- 
med up  as  follows:  Plaintiff,  an  attorney  at 
law,  had  recently  acquired  an  olive  orchard, 
the  crop  of  which  for  the  season  of  1913  de- 
fendant was  anxious  to  purchase,  writing 
to  plaintiff  as  early  as  June  20th  of  that 
year: 

"We  are  very  anxious  to  purchase  your  fruit, 
and  are  willing  to  deviate  our  form  of  contract 
'to  any  extent  within  reason  to  cover  points  that 
might  be  suitable  to  you." 

As  these  negotiations  proceeded,  plaintiff 
wrote,  expressing  confidence  in  his  own 
ability  to  "draw  up  an  acceptable  contract." 
Defendant  replied  that  it  was  "willing  to 
meet  your  views  as  to  details,  and  would  be 
glad  to  have  you  draw  up  a  memoranda  of 
agreement,  such  as  you  will  be  willing  to 
sign,  and  mail  it  to  us  for  our  acceptance." 
Later  the  defendant  wrote:  "We  await  with 
pleasure  your  contract"  Then  on  July  3d 
defendant  wrote  that  it  had  "a  representa- 
tive, Mr.  Ryan,"  who  would  call  on  plaintiff, 
and  expressed  the  hope  that  "you  wiU  be  able 
to  dose  a  deal  with  him."   Mr.  Ryan  arrived. 


thus  clothed  with  powers  to  enter  Into  a  con- 
tract for  the  purchase  of  plaintiff's  oUves, 
and  the  result  of  personal  negotiations  be- 
tween him  and  plaintiff  was  the  execution  of 
the  contract  here  sought  to  be  reformed.  Mr. 
Ryan's  power  to  execute  the  contract  is  not 
seriously  questioned,  and  under  the  evidence 
cannot  be.  ^ere  were  other  firms  and  cor- 
porations in  the  field  buying  olives  for  pick- 
ling and  oil-making.  The  price  of  olives  was 
advancing.  Mr.  Ryan  was  perfectly  familiar 
with  the  business  of  contracting  for  the  pur- 
chase of  prospective  olive  crops.  There  was 
a  discussion  l)etween  plaintiff  and  Mr.  Ryan, 
as  well  as  between  plaintiff  and  Mr.  Simonds, 
secretary  of  defendant,  concerning  the  frost 
clause  to  l>e  embodied  in  the  contract,  and 
upon  this  arises  a  conflict  in  the  evidence. 
It  appears  that  the  olives  in  that  section  of 
the  country  had  suffered  severely  in  the  sea- 
son of  1911  from  an  unexpected  and  very 
unusual  frost.  It  appears  still  further  that 
normally  in  that  section  an  olive  crop  ripens 
and  may  be  wholly  picked  or  harvested  early 
In  December.  The  substance  of  plaintiff's 
testimony  is  that  he  was  willing  to  run  the 
risk  of  and  assume  the  damage  occasioned 
by  any  frost  occurring  before  Deceml>er  7th, 
but  that  this  damage  was  to  l>e  determined 
by  an  inspection  of  the  Iiarvested  olives,  as 
thus  could  t>e  made  certain  the  amovnt  of 
damage  which  the  olives  had  sustained, 
whereas  it  could  be  arrived  at  approximately 
only  if  the  olives  were  still  on  the  trees. 

The  testimony  of  defendant's  witness: 
Ryan,  the  agent  of  defendant,  authorized  to 
enter  into  the  contract,  and  Simonds,  the 
secretary  of  the  defendant,  to  whom  the  con- 
tract was  sent  for  inspection  and  approval, 
and  who  wrote  many  letters  to  plaintiff,  is  to 
the  effect  that  they  understood  that  the  whole 
matter  of  difference  between  them  and  their 
corporation  and  plaintiff  was.  over  t^c  <3ate  of 
the  frost  liability  clause,  and  not  at  all  over 
the  terms  of  the  clause ;  that  the  terms  were, 
and  were  understood  to  be,  that  for  all  dam- 
ages to  the  olives  occasioned  by  frost  oc- 
curring betore  December  7th  plaintiff  should 
bear  the  loss,  whether  the  olives  were  plclced 
or  unpicked,  and  that  for  all  damage  occa- 
sioned by  frost  occurring  after  December  7th 
defendant  in  like  manner  should  bear  the 
loss,  in  that  it  would  be  called  upon  to  pay 
the  fall  price  of  $140  per  ton  for  these  olives, 
even  if  their  quality  and  value  were  thus  im- 
imired. 

Here,  manifestly,  is  a  conflict  in  the  evi- 
dence. But  the  argument  of  defendant's  coun- 
sel is  that  the  evidence  of  its  two  witnesses — 
Ryan,  the  agent,  and  Simonds,  the  secretary — 
establishes  defendant's  right  to  a  reformatioo, 
because  the  evidence  on  belialf  of  plaintiff 
given  by  himself  mast  be  utterly  rejected, 
and  it  must  be  rejected  because  the  plaintiff 
is  a  "Dr.  Jekell,  and  Mr.  Hyde,"  who  dis- 
played "extraordinary  gymnastic  duplicity," 
"with  utter  disregard  of  the  truth";  Indeed, 
the  picture  drawn  is  that  of  a  ravening  wolf 


Digitized  by 


Google 


Cal.) 


BURT  ▼.  LOS  ANGELES  OLIVE  GROWERS'  ASS'N 


995 


dlsgnlsed  under  a  delusive  etaeepskln,  leading 
t-wo  innocent  and  confiding  lambs  Into  the 
tbomy  tblcket  of  this  contract,  there  turning 
oa  them,  rending  them,  and  fattening  on 
tbeir  Innocent  bodies.  Unfortunately,  how- 
ever, the  picture  lacks  something  of  verl- 
similitude.  True,  Mr.  Ryan  testifies  to  a 
preliminary  discussion  with  Mr.  Burt  at  the 
latter's  home,  which  discussion  had  to  do 
with  the  frost  date,  and  that  after  this  was 
agreed  upon  as  the  7th,  they  went  together 
to  the  Oroville  Chamber  of  Commerce,  where 
Mr.  Burt  dictated  the  contract  to  a  stenogra- 
pher, it  was  transcribed,  signed  by  both  par- 
ties, and  forwarded  to  Mr.  Simonds  for  hla 
approval  Mr.  Burt's  testimony  is  that  he  bad 
prepared  a  draft  of  the  contract,  with  omis- 
sions as  to  prices  and  dates,  preoLsely  in  the 
form  of  the  executed  contract ;  that  this  was 
typewritten  by  the  stenographer  of  the  Oro- 
ville Chamber  of  Commerce;  that  this  type- 
written blank  form  of  contract  was  submitted 
to  Mr.  Ryan  at  plalntUTs  home  and  discussed 
with  him.  Its  contents  were  njsreed  u))on, 
its  dates,  the  prices,  and  other  like  matters 
were  there  Inserted,  In  the  presence  of  Mr. 
Ryan,  and  together  they  went  to  the  Oroville 
Chamber  of  Commerce,  where  he  turned  over 
this  draft,  asking  the  stenographer  to  pre- 
pare for  him  in  typewriting  three  perfected 
copies,  and  that  he  dictated  no  word  of  it  to 
h.er.  This  evidence  was  corroborated  by  the 
stenographer  herself. 

The  contract  thus  executed  was  sent  to  Mr. 
Simonds  for  his  approval.  Mr.  Simonds  in 
turn  must  hare  read — indeed,  he  admits  that 
be  read — the  frost  clause  of  the  contract 
mie  clause  Itself  is  brief,  and  its  meaning  is 
expressed  in  plain  and  unambiguous  English. 
But  he  says  that,  with  his  attention  direct- 
ed only  to  the  date,  which  in  the  execoted 
contract  was  December  7th,  he  struck  out  tbe 
7th  and  substituted  therefor  the  lOth  of  De- 
cember, as  giving  the  defendant  more  time 
for  the  gathering  of  the  crop,  and  as  de- 
creasing defendant's  liability  to  damage  from 
frost  and  Increasing  plaintiff's  liability.  He 
wrote  to  Burt  on  the  8th  of  July,  before  Burt 
bad  entered  into  any  correspondence  with  him 
relative  to  the  executed  contract,  saying: 

"We  have  the  contract  which  you  drew  up." 
"Relative  to  the  date  when  the  olives  should  be 
off  the  trees,  we  have  changed  it  to  the  10th." 

Plaintiff  objected,  and  the  original  date 
was  restored.    On  July  17th  he  wrote  again: 

"If  we  are  not  too  much  handicapped  by  rainy 
weather  and  the  fruit  matures,  we  will  have  it 
all  off  by  the  date  mentioned.  The  extra  three 
days  would  simply  have  given  us  that  much 
more  time  in  case  of  adverse  conditions  arising." 

On  July  10th  he  wrote  to  Burt  tnat  his  in- 
quiries indicated  "that  under  years  of  normal 
temperature  the  freezing  of  your  fruit  would 
be  reduced  to  a  minimum."  And  on  July  lOth 
he  wrote  again: 

"Relative  to  the  frost  situation  would  say  that, 
as  far  back  as  we  have  been  able  to  procure  any 
information  in  regard  to  the  frosts  in  your  dis- 
trict, we  have  found  that  there  was  only  one 


vear,  which  was  in  1911,  that  the  frost  arrived 
before  the  fruit  was  ready  to  harvest." 

As  an  Instance  of  the  artful  deception 
which,  according  to  appellant's  coun.sel,  was 
practiced  by  plaintiff  upon  the  defendant, 
through  its  secretary,  Mr.  Simonds,  is  this 
from  a  letter  written  by  Mr.  Burt  on  July  8th 
to  Mr.  Simonds: 

"The  damaging  fall  frost  of  1911  was  unpre- 
cedented. While  such  frosts  are  damaging,  if 
before  December  1st  or  so,  to  so  great  a  degree, 
yet  I  know  smudging  insures  us  both— me  in 
particular,  of  course." 

Appellant's  counsel  finds  In  this  a  perfidious 
attempt  to  mislead  defendant  and  asks  why, 
"If  the  intent  and  understanding  was  not  as 
we  contend,  and  was  as  plaiutiff  now  claims, 
and  the  lower  court  finds,"  did  he  use  this  lan- 
guage, since  it  implied,  as  defendant  under- 
stood, that  all  damage  occurring  by  frost 
before  December  7th  should  be  borne  by  him. 

But  it  would  seem  that  a  complete  answer 
is  that  both  parties  contemplated  that  the 
crop  would  be  harvested  by  or  before  De- 
cember 7th,  and  that  if  so  harvested,  and  the 
harvested  olives  showed  damages  by  frost, 
the  loss  would  unquestionably  fall  on  the 
plaintiff  "In  particular."  But  It  would  un- 
profitably  prolong  this  opinion  to  discuss  all 
of  appellant's  arguments  against  the  weight 
of  plaintiff's  evidence.  Upon  the  whole  evi- 
dence, the  court  took  the  not  unreasonable 
view  that  the  contract  meant  what  it  said; 
that  It  was  a  not  imconscionable  require- 
ment that  the  olives  frosted  before  Decem- 
ber 7th,  for  which  frosting  a  reduction  in 
price  was  to  be  made,  should  be  harvested 
for  inspection;  and  that  there  was,  and  Id 
the  nature  of  things  could  be,  no  conceal- 
ment of  the  language  of  a  contract,  and  no 
trick  practiced  upon  two  business  men, 
agents  and  oSlcers  of  defendant,  to  both  of 
whom  the  contract  was  submitted  for  inspec- 
tion and  approval 

[2,  S]  Upon  the  law  of  reformation  appel- 
lant contends  that,  as  its  evidence  shows  that 
it  did  not  understand  that  plaintiff  was  to 
sustain  the  loss  of  frost-damaged  olives  only 
as  this  might  be  disclosed  after  harvest, 
there  was  no  meeting  of  minds  upon  tb« 
contract,  and  therefore  it  should  be  reform- 
ed. But  the  first  difficulty  with  this  posi- 
tion is  that,  if  there  was  no  meeting  of 
minds,  ther6  was  no  mistake  upon  which 
equity  could  act  by  •  way  of  reformation. 
The  reformation  sought  for  under  such  cir- 
cumstances would  be  the  creation  of  a  new 
contract  between  the  parties,  and  one  whlcb 
they  never  entered  Into;  for  plaintiffs  po- 
sition, supported  by  the  written  contract  it- 
self, is  that  the  latter  expresses  his  own  un- 
derstanding, as  wdl  as  the  understanding  of 
defendant.  The  only  action  open  to  the  com- 
plaining party  imder  such  circumstances  is 
an  action,  not  for  reformation,  but  for  re- 
scission. Ward  ▼.  Yorba,  123  Cal.  448,  56 
Pac.  58;  Hochstein  t.  Berghauser,  123  Cal. 
684,  50  Pac.  547 ;  Heame  ▼.  Marine  Ins  Oo. 
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20  Wall.  488,  22  I/.  Bd.  3dS.  Wliere  so  solemn 
an  Instrument  as  a  written  contract  Is  sought 
to  be  reformed  for  mistake,  "evidence  as 
to  the  mistake  must  be  clear  and  convincing, 
and  not  loose,  equivocal,  or  contradictory, 
leaving  the  mistake  open  to  doubt"  Les- 
trade  v.  Bartb,  19  Cal.  675.  Every  presump- 
tion In  equity  favors  the  view  that  such  a 
contract  as  this,  thus  deliberately  entered  in- 
to, expresses  the  true  intent  and  meaning  of 
the  parties.  The  burden  of  showing  the  con- 
trary is  upon  the  party  seeking  to  avoid  its 
plain  terms.  Under  this  evidence  it  cannot 
be  successfully  contended  that  the  mistake 
was  mutual,  or  that  It  was  Induced  by  plain- 
.tiff,  by  the  suppression  of  any  term  In  the 
contract,  or  even  that  It  was  known  to  plain- 
tiff, or  suspected  by  plalntifT,  that  defendant 
did  not  understand  its  terms.  Nothing  in 
the  writings  of  defendant  to  plaint-lff  after 
the  execution  of  the  contract  so  establishes, 
and  plaintiff's  own  testimony  is  to  the  con- 
trary. This  testimony  is  aided  by  the  legal 
duty  imposed  upon  a  party  to  read  such  a 
contract  before  executing  it.  Hawkins  v. 
Hawkins,  60  Cal.  558;  Metropolitan  Loan 
Ass'a  V.  Esche,  75  Cal.  513,  17  Pac.  675; 
Pope  V.  Armsby  Co.,  Ill  Cal.  159,  43  Pac. 
6S9. 

[4]  And  to  the  pleading  and  contention 
that  these  business  men,  dealing  at  arm's 
length  with  plaintiff  in  the  matter  of  this 
contract,  reposed  confidence  in  him,  and  had 
the  right  to  reix)se  confidence  in  him,  because 
they  consented  to  his  drawing  the  contract, 
and  therefore  were  excused  from  intelligent- 
ly reading  It,  It  may  be  answered  in  the 
language  of  Robins  t.  Hope,  57  Cal.  497: 

"Certainly  no  relation  is  shown  to  have  exist- 
ed between  him  and  them  from  which  the  law 
would  infer  such  confidence  and  influence." 

And  finally,  upon  this  subject,  it  should 
be  said  that,  while  it  is  quite  true,  as  de- 
clared In  lios  Angeles  &  Redondo  R.  R.  Co. 
V.  New  Liverpool  Salt  Co.,  150  Cal.  21,  87 
Pac.  1029,  that  the  mere  failure  of  a  party 
to  read  an  instrument  with  sufiBcient  atten- 
tion to  perceive  an  error  or  defect  in  its 
contents  will  not  prevent  its  reformation, 
this  means  no  more  than  that  when  the 
cause  of  this  failure  is  satisfactorily  ex- 
plained to  the  court  of  equity,  that  court  will 
hold  that  the  explanation  or  excuse  of  the 
failure  relieves  from  the  diarge  of  the  neg- 
lect of  a  legal  duty,  within  the  meaning  of 
section  1577  of  the  Civil  Code.  The  trial 
court  in  this  instance  manifestly  took  the 
view,  either  that  the  failure  to  read  the  con- 
tract comprehendingly  was  not  sufficiently 
explained  and  excused,  or  that  In  fact  the 
contract  was  read  comprehendingly,  and  the 
defendant  was  but  attempting  to  escape  the 
consequences  of  a  frost  which  it  did  not 
apprehend  would  occur,  but  which,  having 
occurred,  resulted  In  Its  Injury.  It  Is  Im- 
material which  of  these  two  views  the  trial 
court  In  fact  adopted.  Either  Is  sustainable 
under  the  evidence. 


[5]  The  second  complaint  of  appellant  is 
that  this  action  was  only  tried  upon  the 
question  of  reformation,  and  that  the  other 
matters  upon  which  issue  was  Joined  were 
not  tried,  and  that  defendant  to  its  injury 
was  prevented  from  introducing  upon  those 
Issues  aU  of  the  testimony  which  It  desired 
to  present  The  findings  of  fact  declared  the 
appearance  of  the  parties  by  thdr  attorneys 
at  the  time  set  for  trial,  the  taking  of  the 
evidence  of  the  respective  parties  before  the 
court,  its  consideration  of  all  of  that  evi- 
dence and  the  arguments  of  counsel,  and  the 
submission  of  the  cause  to  the  court  for  de- 
cision. It  is  not  contended,  nor  can  it  suc- 
cessfully be  contended,  that  evidence  pro 
and  con  upon  the  issues  (in  addition  to  the 
issues  tendered  on  the  question  of  reforma- 
tion) was  not  offered  and  admitted.  Appel- 
lant's position  is  that  it  could  and  would 
have  introduced  more  evidence.  If  It  had  not 
in  some,  not  very  clearly  defined,  way  been 
misled  into  the  belief  that  It  could  at  some 
subsequent  time  introduce  such  evidence. 
Under  the  contract  all  of  the  olives  were  to 
be  paid  for  at  the  rate  of  $140  a  ton,  saving 
such  olives  harvested  by  or  before  Decem- 
ber 7th  as  were  shown  to  be  unfit  for  pick- 
ling by  reason  of  frost,  which  Impaired  olives 
were  to  be  paid  for  at  the  rate  of  $25  a  ton. 
Evidence  was  Introduced  by  both  sides  on 
this  issue — ^whether  or  not  there  had  been 
a  frost,  whether  or  not  the  olives  had  been 
frosted,  whether  or  not  the  shriveled  condi- 
tion of  some  of  them  was  due  to  frost,  or 
due  to  drying  winds,  and  plaintiff  by  this 
evidence  manifestly  established  to  the  sat- 
isfaction of  the  court  that  the  19,821  pounds 
of  olives  harve^ed  before  December  7th 
were  fit  for  pickling,  despite  the  conflicting 
evidence  Introduced   by  defendant 

Another  Issue  was  as  to  the  quantity  of 
olives  left  unpicked  on  the  trees  by  defend- 
ant after  January  15th.  It  will  be  noted 
that  there  is  a  permissive  clause  in  the  con- 
tract providing  that  after  that  date  plaintiff 
may  pick  such  olives  and  ship  them  to  de- 
fendant charging  the  cost  of  picking,  padd- 
ing, and  shipping  to  defendant  and  that  for 
such  olives  so  picked  defendant  was  to  pay 
$165  per  ton.  Issue  was  Joined  by  the  plead- 
ings as  to  the  amount  of  olives  so  left  un- 
picked; the  complaint  charging  that  21,559 
pounds  were  so  left,  and  the  answer  denying 
this  and  alleging  that  defendant  had  picked 
the  whole  crop.  On  the  trial  plaintiff  intro- 
duced evidence  showing  that  there  were 
21,559  pounds  of  olives  l^t  unpidced  by  de- 
fendant on  his  trees.  The  defendant's  evi- 
dence was  that  of  the  witness  whom  it  had 
employed  to  pick  this  olive  crop.  His  testi- 
mony upon  this  point  is  as  follows: 

"Q.  Were  there  any  olives  left  on  the  trees, 
after  you  quit  picking  the  fruit,  that  were  af- 
fected by  the  frost,  and  that  shriveled  in  that 
third  picking?  A.  Yes,  sir.  Q.  Yoo  did  not 
pick  all  the  frosted  olives,  then?    A.  No,  str." 
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Defendant  offered  no  furtber  evidence  as  to 
the  quantity  of  olives  thus  left  unpicked,  and 
the  isEoe  was  thus  tried  and  was  determined 
In  plaintUTs  favor.  It  is  manifest  that  at 
the  trial  defendant's  serious  effort  was  nec- 
essarily directed  to  a  reformation  of  the 
contract  Under  that  contract  it  could  not 
reduce  the  price  even  of  frosted  olives,  U 
they  were  on  the  trees  on  December  7th,  and 
under  the  contract  defendant  apparently  had 
no  evidence  to  coantervail  against  that  of 
plaintiff  as  to  the  quantity  of  olives  which 
it  actually  left  on  the  trees  after  January 
15th.  But  under  a  reformation  of  the  con- 
tract defendant  could  greatly  reduce  its  lia- 
bility by  a  showing.  If  It  could  make  it,  that 
the  whole  crop,  or  a  very  large  part  of  it, 
was  rendered  unfit  for  pickling  by  reason  of 
the  frost,  and  this  whether  the  olives  were  on 
or  off  the  trees  on  and  after  December  7th. 
It  appears'  that  this  was  appreciated  by  the 
attorneys  of  both  the  litigants.  Thus  at  one 
time  the  following  coUoquy  took  place  be- 
tween them: 

"Mr.  McGee  (appearing  as  counsel  for  plain- 
tiff, to  defendant's  attorney):  Have  you  any 
other  witnesses? 

"Mr.  Anderson  (appearini;  as  counsel  for  de- 
fendant): Tea ;  I  have  acme  witnesses  here 
that  I  could  put  on  out  of  order  as  to  the  con- 
dition of  the  orchard,  but  I  understand  that 
yon  will  object  to  that  testimony. 

"Mr.  HcGee:  I  want  a  judgment  on  the  con- 
tract before — 

"Mr.  Anderson  (interrupting) :  Before  we  pass 
on  to  the  other  matter. 

"Mr.  McGee:  Yes ;  if  the  court  upsets  the  con- 
tract, we  wUl  go  on  then  with  the  other  testi- 
mony. 

"Mr.  Anderson:  I  think  this  is  a  proper- posi- 
tion, and  consequently  we  wish  to  put  on  our 
evidence  as  to  the  reformation  feature  before  the 
rest." 

This  can  be  understood  only  as  meaning 
that  Mr.  Anderson  had  evidence  which  would 
be  pertinent  touching  orchard  conditions  aft- 
er the  court  had  adjudged  his  client  to  be 
entitled  to  a  reformation.  Agnln,  after  evi- 
dence had  been  taken  by  both  sides  regarding 
the  temperature  records,  as  showing  or  not 
showing  frost,  Mr.  Anderson  declared: 

"So  far  as  the  reformation  of  the  contract  is 
concerned,  that  is  our  case,  except  in  so  far  as 
we  might  have  to  put  in  rebuttal  evidence  on 
that  subject;  but,  in  resting  at  this  time  we  do 
■  it  with  the  understanding  we  had  yesterday, 
that  the  question  as  to  the  injury  to  the  olives 
and  the  cause  of  injury,  and  the  damage,  if  any, 
is  to  be  left  open  in  the  event  that  we  proceeid 
farther  than  this  stage." 

It  Is  difficult  to -understand  this  language  as 
meaning  anything  other  than  that  defendant 
had  no  further  testimony,  unless  the  case 
was  opened  for  the  introduction  of  It  under 
a  decree  of  conrt  reforming  the  contract 
And  Anally,  in  a  colloquy  between  court  and 
counsel  at  the  conclusion  of  the  evidence,  Mr. 
Anderson  stated: 

"That  closes  the  evidence  on  this  branch  of  the 
case.  What  is  your  honor's  desire  as  to  the  pres- 
entation of  it? 


."The  (Tourt:  The  court  wiQ  listen  to  8ugge»- 
tions  from  counsel — how  do  you  mean? 

"Mr.  Anderson:  The  presentation  of  argument 
on  this  branch  of  the  case. 

"Mr.  McGee:  Let  us  go  on  and  finish  It  up, 
and  submit  it  to  the  court,  and  if  the  contract  is 
upheld,  it  is  ended,  and  if  not  we  will  go  on 
with  the  case. 

"Mr.  Anderson :  In  that  event,  yonr  honor  will 
understand  that  this  has  been  quite  a  long  and 
exhaustive  day.  I  would  like  to  meet  at  9 
o'clock,  and  proceed  with  the  argument,  or  at 
any  hour  that  is  agreeable." 

We  cannot  construe  this  as  meaning  any- 
thing other  than  that  Mr.  Anderson  wholly 
assented  to  the  view  expressed  by  Mr.  Mc- 
Gee, and  that  the  trial  court  was  perfectly 
Justifled  In  so  concluding. 

Appellant's  final  contention  is  that,  were 
it  not  for  what  It  asserts  is  plaintiff's  "extra- 
ordinary faculty  for  falsehood,"  it  would  be 
"amazed"  at  his  claim  of  a  right  to  recover 
for  that  portion  of  the  crop  unharvested  aft- 
er January  15th.  The  contract  provided  that 
after  January  15th  the  olives  remaining  on 
the  trees  "may  be  picked  by  the  party  of  the 
first  part"  On  January  15th  plaintiff  wired 
defendant  that  after  that  date  It  had  no  right 
to  pick  the  olives  remaining;  that  he  was 
entitled  to  the  exclusive  possession  of  his 
property,  and  was  entitled  to  pick  the  olives 
himsdf  at  $163  a  ton,  payable  by  defendant ; 
that  he  would  permit  defendant  Itself  (as  be- 
ing a  saving  to  defendant)  to  pick  the  re- 
maining olives  at  the  same  price.  The  de- 
fendant replied,  insisting  upon  Its  right  to 
finish  the  picking  of  the  olives  "within  a 
reasonable  time  after  January  15th,  as  the 
delay  has  been  caused  by  causes  beyond  our 
control."  To  this,  in  turn,  plaintiff  replied 
that  he  would  not  change  his  previous  offer. 
The  evidence  shows  that  after  this  telegraph- 
ic correspondence  defendant  did  in  fact  pick 
some  of  the  olives  from  the  orchard  with  the 
permission  of  plaintiff.  The  evidence  further 
shows,  and  the  testimony  has  been  quoted 
above,  that  defendant  contended  that  it  left 
none  but  frosted  olives  of  the  crop  unpicked. 
The  pleadings'  show  that  plaintiff  was  not 
Insisting  upon  the  $166  per  ton,  but  only  on 
$140  per  ton,  the  regular  contract  price,  for 
the  quantity  of  olives  which  he  established 
had  been  left  'unharvested.  This  asserted 
grievance  Is  therefore  without  merit 

Wherefore  the  judgment  and  order  appeal- 
ed from  are  affirmed. 

We  concur:    MBLVIN,  J.;   IjORIGAN,  J. 


aT6  Cal.  687) 
JARVIS  et  aL  v.  FRBY  et  al.  (L.  A.  4034.) 
(Supreme  Court  of  California.     Aug.  9,  1917.) 

1.  Mechanics'  Liens  <s=»141  —  Form  of 
(Tlaiit— Dbbionation  of  CONTBACrOB. 
Lien  claim  sufficiently  complies  with  C!ode 
CSv.  Proc.  S  1187,  providing  that  it  shall  con- 
tain name  of  person  to  whom  materials  fur- 
nished, where  it  gives  name  of  contractor  who 
entered  into  contract  with  claimant  under  which 
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it  agreed  to  and  did  furnish  him  material  used 
in  building  on  whidi  lien  is  claimed. 

2.  Mechanics'  Liens  «=9l47— Fobii  or  Claiu 

— CONTBACT. 

Where  lien  daim  states  contract  price  of 
materials  furnished  and  small  part  of  materials 
are  not  in  fact  furnished  under  fixed  contract 
price,  but  under  implied  contract  to  pay  the 
reasonable  value,  but  total  amount  due  is  cor- 
rectly stated,  it  is  valid  within  Code  Civ.  Proc 
I  1203a,  as  to  effect  of  mistakes  or  errors  in 
claim,  in  absence  of  fraud  or  intentional  mis- 
representations, where  no  party  in  interest  can 
be  injured  by  variance. 

3.  Appeal  and  Ebrob  ®=»1071(1) — Findings 
— Failube  to  Sebve  on  PABTnca— Effect 
ON  Appeal. 

Respondent  cannot  ur^e  in  support  of  judg- 
ment that  copy  of  proposed  findings  was  not 
served  on  it  aa  required  by  Code  Civ.  Proa  { 
634,  where  it  recovered  judgment  it  desired. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloane, 
Judge. 

Action  by  W.  H.  Jarvls  and  another 
against  A.  Frey,  Universal  Lumber  &  Mill 
Company,  and  others.  From  adverse  judg- 
ment, tbe  Universal  Lumber  &  Mill  Company 
appeals.    Reversed  and  remanded. 

Frank  Hodge  and  Wade  Garfield,  both  of 
San  Diego,  for  appellant.  B.  L.  Thomas  and 
Patterson  Sprigg,  both  of  San  Diego,  for  re- 
spondents. 

HBNSHAW,  J,  The  appellant,  Universal 
Lumber  &  Mill  Company,  was  a  party  to  and 
cross-complainant  in  a  consolidated  action  to 
enforce  the  payment  of  certain  mechanics' 
liens.  Defendant  Frey  was  the  owner,  de- 
fendant Campbell  the  original  contractor, 
and  defendant  and  respondent  Pacific  Surety 
Company,  a  corporation,  was  the  surety  upon 
,  the  contractor's  undertaking,  conditioned  on 
the  faithful  performance  by  him  of  his  con- 
tract, and  binding  the  surety,  should  Camp- 
bell fail  to  do  so,  to  pay  for  any  materials 
or  supplies  furnished  for  and  in  the  perform- 
ance of  his  contract  The  undertaking  pro- 
vided: 

"That  all  such  claims  shall  be  filed  aa  re- 
quired by  section  2  of  the  act  of  the  Legislature 
approved  March  27,  18D7,  p.  201,  entitled  'An 
act  to  secure  the  payment  of  claims  of  material 
men,'"  etc. 

After  trial  the  court  made  its  findings  of 
fact  and  conclusions  of  law,  denying  to  this 
appellant  the  right  to  enforce  its  lien  for  in- 
firmities which  the  court  found  to  exist  In 
the  lien  claim  as  filed,  which  infirmities  ren- 
dered it  Invalid.  It  reserved  its  decision 
touching  the  right  of  this  appellant  to  a 
Judgment  against  the  Pacific  Surety  Com- 
pany, defendant  and  respondent  herein. 
Subsequently  it  gave  Its  Judgment  for  this 
respondent  and  against  this  appellant,  based 
upon  the  identical  grounds  above  noted, 
namely,  the  invalidity  of  the  lien  claims. 

[1]  The  first  fatal  defect  In  the  lien  claim 
as  found  by  the  court  lies  in  the  fact  "that  i 


It  does  not  specify  to  whom  the  Universal 
Lumber  &  Mill  Company  furnished  the  mate- 
rials, all  statements  therein  referring  to  the 
same,  being  inferential  only,  and  by  way  of 
legal  conclusion,  and  that  the  same  does  not 
contain  a  direct  or  any  statement  of  the  fact 
as  to  whom  said  materials  were  delivered." 
Section  1187  of  the  Code  of  Civil  Procedure 
provides  that  the  claim  of  lien  shall  contain 
"the  name  of  the  person  by  whom  he  was  em- 
ployed, or  to  whom  be  furnished  the  mate- 
rials, with  a  statement  of  the  price,  if  any, 
agreed  upon  for  the  same  and  when  pay- 
able." This  lien  daim  stated  that  the  Uni- 
versal Lumber  &  MUl  Company  "supplied 
materials  to  be  used,  and  which  were  actual- 
ly used.  In  the  construction  of  the  building," 
which  is  sufliclently  described.  It  then  pro- 
ceeded to  declare: 

"That  W.  F.  Campbell  is  the  name  of  the  con- 
tractor who,  on  or  about  the  20th  day  of  Janu- 
ary, 1011,  as  such  contractor,  entered  into  a 
contract  with  said  Universal  Lumber  *  Mill 
Company,  under  and  by  which  it  aRrecd  to  fur- 
nish to  said  contractor  for  said  building  certain 
lumber,  millwork,  and  building  material,  and 
the  following  is  a  statement  of  the  terms,  time 
given,  and  conditions  of  said  contract,  to  wit: 
•  •  •  That  the  amount  of  the  contract  price 
for  such  material  furnished  as  aforesaid  is  $3,- 
739.38  in  United  States  gold  coin." 

The  lien  claim  then  specifies  the  payments 
made  on  account  of  the  contract  price,  and 
sets  forth  the  remainder  as  being  still  due, 
unpaid  and  owing,  after  deducting  all  just 
credits  and  offsets.  The  trial  court  ruled  all 
too  ri^dly  In  holding  this  lien  claim  to  be 
invalid.  Certainly  If  these  liens  were  foimd 
in  a  civil  pleading  they  would  be  suffid^it 
to  render  the  complaint  Impregnable  to  at- 
tack saving  under  special  demurrer,  and  cer- 
tainly also  a  less  and  not  a  greater  precision 
is  required  in  the  setting  forth  of  a  lien 
claim  than  that  which  is  exacted  In  the  aver- 
ments of  a  dvll  complaint.  No  one  reading 
this  lien  claim  could  doubt  for  a  moment 
that  it  means  and  clearly  enough  Indicates 
Its  meaning  that  Campbell,  the  contractor 
of  Frey  (the  owner  of  the  property),  for  the 
erection  of  a  building  thereon,  himself  con- 
tracted with  the  Universal  Lumber  &  Mill 
Company  for  the  purchase  of  building  ma- 
terial, which  was  to  be  used  and  which  was 
In  fact  used  In  the  construction  of  that  build- 
ing. Russ  Lumber  &  Mill  Co.  v.  Garrettson, 
87  Oal.  589,  25  Pac.  747. 

[2]  The  second  finding  upon  which  the  con- 
clusion of  the  invalidity  of  this  lien  claim 
was  based  is  that  it  "does  not  truthfully 
contain  a  statement  of  the  terms,  Ume  given, 
and  conditions,  •  •  •  but,  on  the  con- 
trary, the  statements  therein  contained  that 
'the  amount  of  the  contract  price  for  said 
materials  furnished  as  aforesaid  Is  $3,739.38, 
in  United  States  gold  coin,'  Is  untrue  in  fact; 
that  there  was  an  express  contract  between 
the  defendant  W.  F.  Campbell  and  the  said 
defendant   Universal   Lumber  &   Mill   Com- 
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paoy,  to  furnish  certain  materials  for  $3,- 
219  and  an  Implied  contract  to  pay  quan- 
tum meruit  for  the  balance  of  the  materials 
furnished  or  to  be  furnished,  which  the  court 
finds  to  be  the  sum  of  $520.38."  It  is  true 
that  in  Wilson  v.  Nugent,  125  Cal.  280,  57 
Pac.  1008,  this  court  held  that  a  lien  claim 
which  declared  that  the  contract  was  for  the 
payment  of  "the  reasonable  market  value  of 
the  materials  so  furnished"  was  not  sup- 
ported by  evidence  of  a  purchase  by  the  con- 
tractor at  a  fixed  price,  and  that,  the  lien 
claim  being  wholly  untruthful  in  this  re- 
spect, and  there  being  a  fatal  variance  be- 
tween it  and  the  proof  offered  In  Its  support, 
the  right  to  a  lien  was  lost.  But  such  is  not 
the  case  here  presented.  Section  1203a  of 
the  Code  of  Civil  Procedure  now  declares 
that  mistakes  or  errors  shall  not  invalidate  a 
lien  claim  unless  "made  with  Intent  to  de- 
fraud," or  unless  the  court  shall  find  that 
the  rights  of  an  innocent  third  party  have 
Intervened,  and  that  the  "notice  of  claim 
was  so  deficient  that  it  did  not  put  the  party 
upon  further  inquiry  in  any  manner."  No 
such  situation  here  results.  The  lien  claim 
under  the  finding  of  the  court  is  essentially 
true.  By  far  the  greater  part  of  the  mate- 
rial was  furnished,  as  the  Hen  claim  de- 
clares, under  a  fixed  contract  price.  The 
Implied  contract  to  pay  the  reasonable  value 
of  the  material  operated  only  upon  a  small 
portion  of  those  materials.  The  total  amount 
due  Is  correctly  stated  as  the  court  finds. 
There  Is  a  failure  to  find  fraud  or  Intentional 
misrepresentation,  and  manifestly  no  party 
In  Interest  was  or  could  have  been  injured 
by  this  insignificant  variance.  Nor  does  the 
court  find  that  any  one  was  so  injured.  This 
Hen  claim  is  clearly  good  within  the  prin- 
ciple enunciated  In  such  cases  as  Harmon  v. 
San  Francisco,  etc.,  R.  R,  Co.,  86  Cal.  617, 
25  Pac.  124,  Continental  Building  &  Loan 
Ass'n  V.  Hutton,  144  Cal.  600,  78  Paa  21, 
Stockton  Liunber  Co.  v.  Schuler,  155  Cal. 
411,  101  Pac.  307,  Star  Lumber  &  Mill  O).  v. 
Porter,  4  Cal.  App.  470,  88  Paa  497,  Lucas 
T.  Gobbl,  10  Cal.  App.  648,  103  Pac.  157,  and 
Blanck  V.  Commonwealth,  eta,  Corporation, 
19  Cal.  App.  720,  127  Paa  805. 

[31  Resi)ondent  urges  in  support  of  the 
Judgment  that  a  copy  of  the  proposed  find- 
ings was  not  served  on  It  within  the  five 
days  required  by  section  634  of  the  Code  of 
Civil  Procedure.  It  is  not  made  plain  how 
this  asiterted  error  of  the  court  can  be  used 
py  respondent  upon  apiieal  to  support  a  Judg- 
ment. Nor  even  if  this  argument  was  open 
to  him  to  make  would  a  reversal  be  ordered 
without  a  showing  of  injury,  and  here  It 
clearly  appears  that  respondent  received,  un- 
der these  findings,  precisely  the  Judgment 
which  it  desired.  Such  other  matters  as  are 
urged  against  this  Judgment  are  disposed  of 
by  this  court's  order  refusing  to  dismiss  this 
appen\. 


The  Judgment  appealed  from  is  therefore 
reversed  and  the  cause  remanded. 

We  concur:    LORIGAN,  J.;   MBLVIN,  J. 

'°°°°'°°*  (17B  Cal.  0«6) 

PEOPr..B  V.  MOONET,     (Cr.  2079.) 

(Supreme  Court  of  California.     Aug.  6,  1917.) 

Cbiminal  Law  ig=>118C(7)— Conse.nt  to  Re- 
VEBSAi/— Formal  Application — Necessitt. 
An  appeal  being  regularly  on  the  calendar, 
Attorney  General's  consent  that  the  cause  be 
reversed  and  remanded  will  not  be  considered, 
except  on  formal  application,  or  motion  by  one 
of  the  parties,  on  notice  to  other  parties  intei^ 
ested. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco. 

Action  by  the  State  against  Thomas  J. 
Mooney.  From  the  Judgment,  defendant  ap- 
peals. Consent  of  Attorney  General  to  re- 
versal  not  considered. 

W.  Bourke  Cochran,  of  New  York  City,  and 
Maxwell  McXutt  and  John  G.  Lawlor,  both  of 
San  Francisco,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  C.  M.  Fickert,  Dist  Atty.,  and 
Edward  A.  Cunha,  Asst.  Dist  Att^.,  both  of 
San  Francisco,  for  respondent 

PER  CURIAM.  There  has  been  brought 
to  our  attention  a  paper  filed  July  30,  1917, 
by  the  Attorney  General,  entitled  "donsent 
that  Judgment  and  Order  be  Reversed."  It 
is  stated  therein  by  the  Attorney  General: 

"I  hereby  stipulate  and  consent  that  tlie  judg- 
ment and  order  heretofore  entered  in  this  case 
by  the  trial  court  be  reversed  and  the  cause  re- 
manded for  a  new  trial." 

As  substantially  stated  In  the  paper,  this 
action  of  the  Attorney  General  is  not  based 
on  any  assumption  that  the  record  on  ap- 
peal discloses  any  cause  for  reversal;  he 
saying  In  effect  that  he  Is  not  prepared  to 
state  that  any  cause  for  reversal  is  shown 
by  the  record,  and  that  his  action  Is  prompt- 
ed by  matters  outside  the  record,  disclosed 
after  the  proceedings  were  terminated  in 
the  trial  court,  which  led  him  to  t>eHeve  that 
Justice  would  be  subserved  by  a  retrial  of 
the  cause. 

We  do  not  read  the  paper  so  filed  as 
being  an  application,  or  as  constituting 
anything  more  than  a  mere  consent  by  the 
Attorney  General  that  a  reversal  be  bad. 
No  application  or  motion  for  reversal  on  any 
such  ground  has  been  made  by  the  defend- 
ant, whose  appeal,  of  course.  Is  based  solely 
on  alleged  errors  In  the  proceedings  in  and 
action  of  the  superior  court,  as  the  same  are 
shown  by  the  record  on  appeal.  It  appears 
to  us  that  under  these  clrcum.stances  the 
court  Is  not  now  called  upon  to  determine 
whether  any  action  In  line  with  the  consent 
of  the  Attorney  General  should  or  may  be 
had.  The  appeal  itself  Is  regularly  on  our 
calendar  for  hearing  in  October  of  this  year, 
and,  In  the  absence  of  some  application  for 
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earlier  action,  will  come  before  us  at  that 
time  for  such  action  as  may  be  deemed 
proper. 

For  the  Information  and  guidance  of  the 
various  parties  Interested,  we  deem  it  prop- 
er to  file  this  statement  of  our  views,  and 
to  say  further  that.  In  view  of  the  novelty 
of  the  suggestion  of  the  Attorney  Qeneral, 
and  the  serious  question  as  to  the  right 
of  this  court  under  the  provisions  of  our 
Gonstltutlcm  to  grant  a  new  trial  except  for 
error  In  the  proceedings  In  the  trial  court, 
we  will  not  consider  the  question  of  the 
advisability  of  the  action  suggested  by  the 
Attorney  General's  consent,  except  on  formal 
application  or  motion  by  one  of  the  parties 
addressed  to  the  court,  on  notice  to  the 
other  parties  Interested,  Including  the  dls- 
rlct  attorney  of  the  dty  and  county  of  San 
Francisco. 

(175  Cal.  619) 

COZAD   y.   RAISCH    IMPROVEMENT  CO. 
(S.  F.  7117.) 

(Sni>reme  Court  of  California.     July  11,  1917. 
Rehearing   Denied   Ang.   6,  1917.) 

1.  Masteb  and  Sbbvant  «=>289(16)— Injtjbt 

—  CONTBIBUTOBT     NKOUGENCE  —  QUESTION 
FOB  JUBT. 

Under  evidence  in  servant's  action  for  injury 
from  sadden  descent  of  conveyor  of  stone  to 
concrete  mixing  machine,  held  question  of  con- 
tributory negligence  in  taking  that  route,  rather 
than  some  other,  was  <xie  for  the  jury. 

2.  Neolioencb  €=3136  —  Injtjbt  —  Compaba- 
TivK  Negliqence— Question  fob  Jubt. 

Evidence  that  conveyor  of  stone  to  concrete 
mixing  machine  by  sudden  descent  of  which  an 
employ^  passing  under  it  was  injured,  ordinarily 
lowered  gradually,  that  workmen  frequently 
passed  under  it  while  elevated,  and  that  it  fell, 
either  because  of  the  engineer's  negligence,  or 
because  the  brake  and  clutch  were  defective,  h^Ul 
to  authorize  conclusion  by  jury  that  the  master 
was  guilty,  of  gross  negligence,  in  comparison 
with  which  contributory  negligence,  if  any,  of 
employ^  was  slight,  authorizing  recovery  under 
St.  1911,  p.  796,  with  diminution  of  damages  in 
proportion  to  amount  of  negligence  attributable 
to  employ^. 

8.  Tbial   ®=>296(3)  —  Instbuctions  —  Ebbobs 
CuBEB  BT  Otheb  Instbuctions. 

The  court  having  clearly  stated  the  rule,  un- 
der St.  1011,  p.  796,  that  contributory  negligence 
of  injured  servant  ia  not  a  bar  to,  but  only 
ground  for  diminishing  recovery,  where  such 
negligence  was  slight  and  negligence  of  the  mas- 
ter was  gross  in  comparison,  inaccurate  state- 
ment that  an  employer  must  in  all  cases  indem- 
nify bis  employ^  for  losses  caused  by  anployer's 
want  of  ordinary  care  was  harmless. 
4.  Negligence     €=>122(2)  —  Contbibutobt 

NeOI/IGENCE— BUBDEN   OF  PBOOF.  _ 

It  is  only  where  plaintiff's  own  evidence  rais- 
es a  clear  presumption  of  contributory  negli- 
gence that  defendant  does  not  have  the  burden 
of  proof  thereon. 

6.  Tbiai.    «=»108%^    127  —  Misconduct    of 
Counsel  —  Befebkncb  to  Indemnitz  Cou- 

PANY. 

There  was  no  misconduct  of  plaintiff's  coun- 
sel because  of  questions,  asked  in  good  faith,  bo 
far  as  appears,  touching  a  juror's  or  witness' 
personal  mtercst  in  favor  of  indemnity  com- 
pany, insuring  defendant,  or  to  lay  foundation 
for  snowing  contradictory  statement  of  witness. 


that  he  would  report  UabOity  to  the  indemnity 
company. 

D^artm«it  1.  Appeal  from  Superior 
Cburt,  Sonoma  County;  Thos.  G.  Denny, 
Judge. 

Acticm  by  D.  W.  Cozad  against  the  Ralsch 
Improvement  Company.  Judgment  for  plaln- 
tUf,  and  defendant  appeals.-  Affirmed. 

G.  U  Sterlck  and  Alfred  C.  Skaife,  botk 
of  San  Francisco,  and  W.  F.  Cowan,  of  Santa 
Rosa,  (Ia  a.  Redman  and  Jewel  Alexander, 
both  of  San  Francisco,  of  counsel) ,  for  appel- 
lant R.  L>.  Thompson,  of  Santa  Rosa,  and 
R.  A  Vltousek,  of  Healdsburg,  for  respond- 
ent 

liAWLOR,  J.  Action  to  recover  damages 
for  personal  injuries.  Defendant  appeals 
from  the  judgment  and  from  the  order  deny- 
ing Its  motion  for  a  new  triaL 

The  plaintiff,  D.  W.  Cozad,  was  at  the 
time  of  the  accident  employed  by  the  Raisch 
Improvement  Company  In  paving  a  street  in 
the  dty  of  Vallcjo.  He  was  foreman  of  a 
grading  gang  part  of  whose  work  consisted  In 
the  building  of  a  curb  line  of  concrete  on 
the  north  side  of  the  street  In  connection 
with  the  work,  a  concrete  mixing  machine 
was  used  into  which  crushed  rock  and  ce- 
ment were  conveyed  by  means  of  a  "skip"  or 
"conveyor"  operated  by  a  gasoline  engine  In 
such  a  way  that  when  lowered  It  rested  upon 
or  at  the  base  of  a  large  pile  of  crushed  ro<^, 
but  when  raised  reached  an  elevation  of 
about  12  feet,  from  whence  the  crushed 
rock  and  cement  poured  Into  the  mixer.  This 
skip  weighed  approximately  1,000  pounds. 
From  its  open  end,  when  it  was  down,  the 
rock  pile  extended  backward  or  eastward 
a  distance  of  about  40  feet.  At  the  opposite 
end  of  the  mixer  the  concrete  was  poured 
through  a  spout  into  wheelbarrows  brought 
ap  by  the  laborers  who  carried  It  to  the 
wooden  forms  for  the  curbing.  To  expedite 
the  work,  Cozad  stationed  a  Greek  laborer 
at  the  curb  line  just  opposite  the  mixer, 
whose  task  it  was  to  assist  the  men  In  pour- 
ing out  the  concrete  from  the  wheelbarrows 
Into  the  forms  set  in  place  for  the  curbing. 
A  few  minutes  later,  while  on  the  other  side 
of  the  mixer,  Cozad  noticed  that  the  Greek 
was  neglecting  his  duties,  thereby  delaying 
the  work  of  the  other  men  and  jeopardizing 
the  curb  forms.  As  It  was  not  practicable 
for  Cozad's  voice  to  be  heard  because  of  the 
noise  of  the  revolving  mixer,  he  hastened  to 
reach  him.  The  skip  had  just  been  raised  to 
the  top  and  was  at  the  time  held  suspended 
In  that  position.  Beneath  it,  between  the 
mixer  and  the  rock  pile,  was  a  clear  passage 
straight  to  the  place  where  the  Greek  stood. 
Although  Cozad  could  have  chosen  a  way 
around  tlie  rear  of  the  mixer  ammig  the  men 
going  and  coming  vrtth  their  wheelbarrows, 
climb  over  the  pile  of  loose  rock  or  walk 
some  80  feet  around  the  eastern  end  of  it. 
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be  started  to  "skin"  or  "skip'*  through,  aa 
be  testified,  before  the  skip  began  its  descent 
Bnt  as  he  passed  under  it,  the  skip  suddenly' 
descended  and  crushed  him,  causing  the  in- 
juries complained  of. 

[1]  Appellant,  In  making  its  motion  for  a 
nonsuit,  and  in  its  appeal  from  the  order 
denying  the  motion,  contends  that  in  neg- 
lecting to  take  any  of  the  three  safe  routes 
open  to  him,  and  in  selecting  the  dangerous 
route,  the  plaintiff  was  obviously  negligent, 
and  therefore  barred  from  recovery.  Reli- 
ance is  placed  in  support  of  the  contention 
upon  Douglas  v.  Southern  Pacific  Co.,  151 
Cal.  242,  00  Pac.  638,  but  in  that  case  the  em- 
ploye voluntarily  chose  a  way  inherently  per- 
ilous, where  no  occasion  existed  for  him  not 
to  use  the  safe  and  usual  way.  Here  there 
was  evidence  that  the  way  selected  was  frie-- 
quently  used  by  plaintifl!,  as  well  as  by  the 
other  employes.  In  the  emergency  presented 
It  was  the  most  practical  and  convenient  way 
ov&i  to  him.  Moreover,  it  was  not  considered 
a  dangerous  or  hazardous  way ;  the  reason 
assigned  being  that  ordinarily  the  skip  was 
controlled  by  a  brake  and  clutch  operated  by 
the  engineer  in  charge  of  the  mixing  ma- 
chine, so  that  in  its  descent  it  was  custom- 
arily stopped  at  an  elevation  of  some  6  or  7 
feet,  and  then  lowered  slowly  to  the  ground 
as  a  protection  to  the  workmen  around  the 
rock  pile,  and  also  to  prevent  racking  and 
wrenching  the  machinery  by  precipitating  the 
skip  to  the  ground.  Several  of  the  workmen 
testified  that  tbey  had  come  to  rely  upon  this 
practice  as  a  signal  for  them  to  get  out  of 
the  way.  Although  this  testimony  was  con- 
tradicted, the  Jury  was  entitled  to  find  that 
ordinarily  the  way  was  safe.  It  ultimately 
proved  dangerous  because  at  the  time  of  the 
accident  either  the  brake  slipped  on  account 
of  water  and  grease  having  seeped  under  the 
brake  bands,  or  because  the  eng^lneer  in 
charge  permitted  the  skip  to  drop  without  the 
usual  precaution.  In  this  connection  it  is 
significant  that  as  the  skip  fell  the  engineer 
was  heard  to  exclaim  with  an  oath:  "I  lost 
control  of  it"  It  is  true  that  tliere  was 
evidence  tending  to  show  that  the  brake  fre- 
quently slipped,  but  it  was  not  shown  that  this 
knowledge  was  ever  imparted  to  plaintiff,  or 
that  he  had  reason  to  apprehend  danger.  Al- 
though the  way  chosen  by  him  was  more 
hazardous  than  any  of  the  others,  in  our 
opinion  it  was  not  one  whictt,  under  all  the 
circumstances,  it  can  be  said  as  matter  of 
law  that  a  reasonable  and  prudent  man 
would  not  have  been  warranted  in  adopting. 
The  question  was  therefore  properly  left  to 
the  Jury. 

[2]  Plaintiff's  right  to  recover  compensa- 
tion lor  his  injuries  is  governed  by  the  provi- 
sions of  the  Roseberry  Act  Stats.  1911,  p. 
706.  Under  that  act  contributory  negligence 
does  not  completely  bar  a  recovery  where 
the  contributory  negligence  of  the  Injured 
employ^  "waa  slight  and  that  of  the  em- 


ployer was  gloss,  in  comparison."  The  show- 
ing made  that  the  skip  ordinarily  was  lower- 
ed gradually;  that  workmen  frequently  pass- 
ed under  it  while  it  was  elevated;  and  that 
it  fell  upon  plaintiff,  either  because  of  the 
negligence  of  the  engineer  in  charge,  or  be- 
cause the  brake  and  clutch  were  defective- 
are  facts  upon  which  the  Jury  was  entitled 
to  base  a  conclusiini  that  .the  defendant  was 
guilty  of  gross  negligence  in  comparison  with 
which  plaintiCTs  contributory  negligence,  if 
any,  was  slight  From  a  study  of  all  the  in- 
structions given  in  reference  to  the  doctrine 
of  comparative  negligence  as  declared  by  the 
statute,  we  conclude  that  the  court  stated  the 
rule  with  sufficient  clearness,  and  that  the 
Jury  could  not  have  been  misled. 

[3]  We  find  no  substantial  merit  in  the 
objection  to  the  instruction  that  "an  employ- 
er must  in  all  cages  indemnify  his  employ^ 
for  losses  caused  by  the  employer's  want  of 
ordinary  care."  Although  the  italicized 
phrase  is  not  strictly  accurate  in  view  of  the 
law  of  contributory  negligence,  the  instruc- 
tion nevertheless  does  not  constitute  prejudi- 
cial error  when  read  In  connection  with  the 
others  touching  upon  the  subject. 
The  Jury  was  instructed  that: 
"If  the  work  is  dangerous  or  hazardous,  it  ia 
the  duty  of  the  employer  to  adopt  and  enforce 
reasonable  roles  for  the  protection  of  his  em- 
ployes in  the  performance  of  their  duties." 

A  second  instruction  is  to  the  same  effect 
But  neither  instruction  has  the  effect  of 
charging  the  Jury,  as  is  contended,  that  the 
law  imposes  upon  defendant  the  absolute 
duty  of  adopting  and  enforcing  such  rules. 
Conceding  that  such  a  duty  may  be  cast  npon 
defendant  in  the  event  that  the  employes  be 
required  to  work  around  dangerous  machin- 
ery, the  question  whether  the  machinery  was 
dangerous  waa  left  solely  for  the  determina- 
tion of  the  Jury.  There  was  testimony  tend- 
ing to  establish  the  proposition  that  defend- 
ant probably  had  in  fact  adopted  such  a  rule 
(the  one  referred  to  of  stopping  the  skip  part 
way  in  its  descent),  an'd  that  it  was  the  vio- 
lation of  this  rule  which  caused  the  injuries 
to  plaintiff  and  not  the  failure  to  adopt  one. 
Every  engineer  employed  on  the  mixer,  who 
was  a  witness  in  the  case,  testified  that  he 
observed  the  practice  of  checking  the  skip 
in  its  descent  The  existence  of  such  a  cus- 
tom was  directly  in  issue.  The  verdict  being 
in  favor  of  the  plaintiff,  we  are  not  prepared 
to  hold  that  the  Jury  did  not  find  that  such 
a  practice  had  been  followed,  that  it  consti- 
tnted  a  reasonable  practice,  and  was  relied 
npon  by  plaintiff,  In  consequence  of  which  he 
suffered  injury.  That  the  Jury,  under  the 
instructions  given,  plainly  understood  that 
defendant  was  not  an  insurer  of  its  employte 
against  Injuries  received  in  Its  «nploy,  under 
the  law  as  it  then  stood,  and  was  only  re- 
quired to  furnish  a  reasonably  safe  place  In 
which  they  should  perform  their  work,  Is 
also  perfectly  clear. 

The  appellant  cites  the  oase  of  Duffy  v. 


Digitized  by 


Google 


1002 


166  PACIFIC  REPORTER 


(CaL 


Hobbs,  Wall  ft  CSo.,  166  Cal.  216,  135  Pac. 
1093,  L.  R.  A.  19ieF,  806,  and  claims  that  the 
court  below  'disregarded  the  rule  there  laid 
down.  But  counsel  for  appellant  has  quoted 
In  his  brief  a  part  only  of  a  quotation  made  In 
that  opinion  from  SIble  v.  Wells  Bros.  Co., 
148  111.  App.  109,  the  part  which  was  not 
there  applicable,  and  he  omits  the  part  which 
did  apply  to  the  question.  The  point  decided 
In  that  case  Is  that  where  a  workman  is  him- 
self delegated  by  the  employer  to  see  that  a 
machine  Is  In  gooSfl  repair,  or  that  the  place 
of  work  is  made  safe,  he  cannot  recover  of 
the  employer  for  injuries  caused  by  defects 
or  dangers  arising  from  his  own  neglect  of 
that  duty.  The  Injury  to  the  platntlfC  in  the 
present  case  was  not  so  caused,  and  DofTy 
V.  Hobbs,  Wall  &  Co.  has  no  application. 

While  the  Isolated  portion  of  the  instruc- 
tion cited  by  appellant  regarding  the  'dam- 
ages the  Jury  might  assess  in  the  way  of 
compensation  Is  open  to  the  objection  that 
It  tends  to  convey  the  impression  that  the  Jury 
might  give  play  to  emotions  of  sympathy, 
we  find  upon  examining  the  remaining  por- 
tion of  the  instruction,  and  others  that  were 
given,  some  at  the  appellant's  own  request, 
that  the  Jury  was  fully  and  accurately  inform- 
ed as  to  the  rule  of  law  governing  damages 
as  expressed  in  section  3333  of  the  Civil  Code. 

[4]  There  is  no  force  to  the  contention  that 
the  court  erred  In  instructing  the  Jury  that 
the  burden  of  proving  contributory  negli- 
gence rested  upon  the  defendant.  The  excep- 
tion to  this  general  rule  applies  only  where  the 
plaintiff's  own  evidence  raises  a  clear  pre- 
sumption of  contributory  negligence.  Mc- 
Graw  V.  Friend,  etc..  Lumber  Co.,  120  Cal. 
574,  52  Pac.  1001.    Such  is  not  the  case  here. 

[5]  It  appears  that  the  defendant  carried 
liability  Insurance  and  that  the  Insurace  com- 
pany through  its  counsel  actually  con'ducted 
the  defense.  Appellant  complains  that  plain- 
tiff and  his  attorney  took  occasion  to  apprise 
the  Jury  of  this  fact  solely  for  the  purpose 
of  prejudicing  the  defendant.  In  each  of  the 
three  Instances  complained  of,  an  examina- 
tion of  the  record  discloses  that  the  ques- 
tions asked  by  the  counsel,  and  the  answers 
given,  were  competent  and  relevant  for  the 
respective  purposes:  First,  of  eliciting  in- 
formation as  to  whether  a  juror  known  to  be 
a  friend  of  the  agent  of  the  indemnity  com- 
pany was  free  from  bias  or  prejudice;  sec- 
ond, to  lay  a  foundation  for  the  Impeach- 
ment of  defendant's  secretary  by  showing 
that  he  had  not  only  made  previous  state- 
ments Inconsistent  with  bis  testimony,  but 
admltt^  to  plaintiff  the  defendant's  liability 
and  stated  his  intention  to  make  "a  report 
to  the  Indemnity  company";  and,  lastly,  to 
expose  the  personal  interest  of  one  of  defend- 
ant's witnesses.  So  far  as  appears,  the  ques- 
tions were  asked  in  good  faith.  Vlou  v. 
Brooks-Scanlon  Lumber  Co.,  99  Minn.  97, 
108  N.  W.  891,  9  Aim.  Cas.  318;    RInklln  v. 


Acker,  125  App.  DIv.  244,  109  N.  T.  Snpp. 
125.  Indeed,  a  scrutiny  of  the  entire  record 
falls  to  reveal  any  evidence  calculated  to 
Inform  the  jury  that  the  case  was  actually 
being  defended  by  the  indemnity  company, 
or  that  judgment,  if  render^  against  the 
defendant,  would  be  paid  by  the  former.  We 
know  of  no  rule  of  law  which  would  require 
a  reversal  for  referring  to  the  real  party  de- 
fendant of  an  action  under  such  circumstanc- 
es, while  the  propriety  of  eliciting  informa- 
tion touching  a  Juror's  or  witness'  personal 
interest  in  favor  of  such  Interested  Indem- 
nity company  Is,  where  the  right  Is  exer- 
cised within  the  sound  discretion  of  the  court 
not  to  be  questioned  on  appeal. 
Judgment  atiirmed. 

We  concur:   SLOSS,  J.;    SHAW,  J. 


(17b  CaL  Ui> 
AVERT   v.   CHUCA WALLA   DBVELOP- 
MBJIW  CO.  et  aL     (L.  A-  3929.) 
(Supreme  Court  of  California.    July  18,  1917.) 

1.  Action   €=350(9)— Joindeb  of   Causes  — 
Partieb. 

Cause  of  action  against  corporation  to  re- 
cover value  of  services  and  money  paid  out  by 
plaintiff  at  its  request  may  be  joined  with  cause 
of  action  to  enforce  against  its  stocklioldera 
their  proportionate  shares  of  statutory  liability. 

2.  Appeal  and  Ebbob  (g=»1010(ll)— HARMijaa 

EkROB — OVEBKULINO   DEMUIIBEB. 

Wiiere  plaintiff  in  first  four  counts  of  com- 
plaint sues  corporation  to  recover  value  of  serv- 
ices and  money  paid  out  by  liim  at  its  request, 
and  in  fifth  realleges  causes  of  action  against 
corporation  and  charges  defendant  stockholders 
with  proportionate  shares  of  their  statutory  lia- 
bility, court's  overruling  of  stockholders'  demur- 
rers to  first  four  counts,  based  on  failure  to  im- 
plead them,  is  harmless. 

3.  Pleadino   <3=>12T(2)— IsstTES— Aduissions. 

In  action  against  corporation  to  recover  val- 
ue of  serrices  and  money  paid  out  by  plaintiff 
at  its  request,  admissions  by  him  of  payments 
received  from  it  do  not  bind  him  against  find- 
ings of  court  and  judgment,  where  every  allega- 
tion of  complaint  is  doiied,  and  issue  joined 
thereon. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  John  W.  Shenk,  Judge. 

Action  by  John  R.  Avery  against  the  Chnc- 
awalla  Development  Company  and  others. 
From  Judgment  for  plaintiff,  certain  defend- 
ants appeal.    Afflrmed. 

Edwin  A,  Meserve  and  SJiirley  E.  Meserve, 
both  of  Los  Angeles  (J.  D.  Taggart,  of  Los 
Angeles,  of  counsel),  for  appellants.  Flint, 
Gray  &  Barker  and  Henry  S.  Van  Dyke,  all 
of  Los  Angeles,  for  respondent. 

HENSHAW,  J.  Tfaia  appeal  Is  on  the 
judgment  roll,  without  bill  of  exceptions 
Plaintiff  sued  as  assignee  of  A.  U.  Koebig 
and  of  A.  IL  Koebig,  Jr.  In  the  first  four 
counts  of  his  complaint  he  sued  the  defend- 
ant corporation  to  recover  the  value  of  his 
assignors'  services  and  for  moneys  paid  out 
by  Koebig,  Sr.,  at  the  Instance  and  request 
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of  the  defendant  corporation.  In  the  fifth 
count  of  his  complaint  he  realleged  all  of  the 
matters  going  to  make  np  the  causes  of  ac- 
tion against  the  corporation,  and  then  charg- 
ed the  defendant  stockholders  with  their  pro- 
ixjrtlonate  shares  of  liability  under  the  law. 
Demurrers  of  certain  of  the  defendants  were 
Interposed  and  overruled.  Their  answers  fol- 
lowed, and  the  court  made  its  findings  and 
gave  Its  Judgment  in  favor  of  plaintiff  against 
the  defendant  corporation  in  the  sum  of  $.3,- 
610,  and  in  favor  of  the  plaintiff  and  against 
oprtain  stockholders  for  their  proportions  of 
this  amount.  The  corporation  and  two  of  its 
stockholders  have  appealed. 

[1]  On  appeal  it  is  first  contended  that  the 
demurrers  should  have  been  sustained  for 
misjoinder  of  causes  of  action  and  for  mis- 
Joinder  of  parties  defendant.  Both  of  these 
grounds  go  to  the  same  proposition,  namely, 
that  our  law  does  not  permit  a  Joinder  of 
parties'  defendant  and  of  causes  of  action 
when,  as  here,  it  is  sought  to  charge  in  one 
action  against  the  corporation  for  its  liability 
and  against  its  stockholders  for-  their  stat- 
utory liability.  To  permit  this  to  be  done, 
however,  makes  manifestly  for  the  expedi- 
tions disposition  of  litigation,  without  work- 
ing hardship  to  any  party  defendant,  and 
for  this  reason  It  should  be  countenanced,  11 
not  forbidden.  Nothing  In  our  law  forbids-  it. 
In  Kennedy  v.  Savings  Bank,  97  Cal.  03,  31 
Pac.  846,  33  Am.  St  Rep.  103,  this  precise 
procedure  was  had,  and  In  Klefhaber  Lom- 
ber  Oo.  v.  Newport  lAiiuber  Co.,  15  Cal.  App. 
S7, 113  Pac.  691,  an  attack  was  made  upon  a 
complaint  whic^  did  this  upon  the  same 
grounds  as  those  here  presented.  The  Court 
of  Appeal  upheld  the  practice,  and  this  court 
refused  to  rehear  the  case  when  a  rehearing 
was  urged  upon  this  ground. 

[21  The  other  grounds  of  demurrer  revolve 
about  the  proposition  which  has'  Just  been 
decided.  In  varying  terms  it  is  declared  on 
behalf  of  the  appealing  stockholders  that 
their  demurrers  to  the  first  four  causes  of 
action  should  have  been  sustained  because 
they  were  not  Impleaded  therein.  The  mat- 
U-r  Is  hypertechnlcal.  Each  one  of  those 
four  causes  of  action  was  embraced  In  the 
fifth  count,  in  which  they  were  included,  so 
that  It  would  have  advantaged  them  nothing 
if  their  demurrers  had  been  bustained  to  the 
first  four  counts,  and  they  are  injured  In  no 
respect  because  their  demurrers  were  not 
sustained. 

[3]  It  Is  next  contended  that  It  cannot  be 
determined  from  the  findings  by  what  method 
the  court  fixed  the  sums  due  to  plaintiff,  and 
that  therefore  the  Judgment  is  not  sustained. 
While  the  complaint,  as  indicated,  charged 
In  separate  counts,  the  court  treated  the 
Koebigs'  dealings  with  defendant  corporation 
as  being  open  and  continuous  services,  and 
Its  findings  of  the  amounts  dne  are  wholly 
within  the  pleadings.    The  whole  matter  of 


the  Indebtedness  of  the  defendants  to  plain- 
tiff's assignors  was  In  Issue.  Defendants-  de- 
nied any  indebtedness.  The  admissions  In 
the  complaint  of  payments,  which  appellants 
argue  bind  plaintiff,  and  necessarily  result  in 
establishing  that  the  Judgment  given  was-  for 
too  large  a  sum,  cannot  be  so  used,  against 
the  findings  and  Judgment,  when  every  al- 
legation of  the  complaint  was,  as  here,  denied, 
and  Issue  Joined  upon  every  averment  Gra- 
ham V,  Harmon,  84  Cal.  181,  23  Pac.  1097. 
TUe  Judgment  appealed  from  Is  therefore 
afiirmed. 

We  concur:    ANGELLOTTI.  C.  J. ;  SHAW, 
J.;   SLOSS,  X;  liAWLOR,  J. 


(17S  Cal.  641) 

BALI/jn  V.  AVERT  et  al.  (BIG  FOUR 

EU'X:TRI0  RY.  CO.,  intervener). 

(Sac.  2322.) 

(Supreme  Court  of  California.    July  17,  1917.) 

1.  JuBT  «=5>14(e)— Tbiai.  by  Juby— Equita- 
ble Issues. 

An  action  to  have  a  note  declared  void  and 
surrendered  for  cancellation  because  it  had  been 
obtained  by  false  and  fraudulent  representations 
was  an  action  in  eijuity  in  which  plaintiff  was 
not  entitled  to  a  trial  by  jury,  and  in  which  the 
court  had  jurisdiction  to  pass  up<Mi  the  existence 
of  fraud  or  the  want  of  consideration. 

2.  Biixs  AND   Notes  ®=392(6)  —  Considbba- . 
HON — Deliveby  of  Stock. 

A  company's  obligation  to  deliver  stock  npofr 
payment  of  the  buyer's  note  at  its  maturity  con- 
stituted a  consideration  for  the  note. 

3.  Bnxs  AND  Notes  «=9494—Fbaud— Buboes 
or  Proof. 

In  an  action  to  have  a  note  declared  void 
and  surrendered  for  cancellation  on  the  ground 
that  it  had  been  obtained  by  false  and  fraudu- 
lent representations,  the  burden  of  proving  fraud 
was  upon  the  plaintiff. 

4.  Appeal  and  Ebbob  €=31011(1)  —  FiNDiNa 
OF  Pact— Conclusiveness. 

In  such  action,  where  the  evidence  on  the 
issue  of  false  and  fraudulent  representations  are 
conflicting,  the  finding  against  the  plaintiff  could 
not  be  questioned. 

Department  1.  Appeal  from  Superior 
CJourt,  Tulare  (bounty;   J.  A.  Allen,  Judge. 

Action  by  George  A.  Ballon  afcainst  Frank 
G.  Avery  and  the  Citizens'  Bank  of  Vlsalla, 
Big  Four  Electric  Railway  Company,  Inter- 
vener. Judgment  for  intervener  on  condi- 
tion, and  plaintiff  appeals.    Afiirmed. 

Famswortb  &  McClure,  of  Vlsalia,  for  ap- 
pellant. Power  &  McFadzean  and  B.  I.  Feem- 
ster,  both  of  Vlsalia,  for  respondent. 

lyAWLOR,  J.  In  this,  action  plaintiff  prays 
that  a  promissory  note  in  the  possession  of 
the  defendant.  Citizens'  Bank  of  Vlsalia,  be 
declared  null  and  void,  and  that  it  be  sur- 
rendered so  that  it  may  be  canceled.  Re- 
lief is  sought  upon  the  ground  that  defendant, 
Frank  C.  Avery,  by  means  of  false  and  fraud- 
ulent representations,  which  are  set  forth  In 
the  complaint,  obtained  the  note  from  plaintiff 
without  consideration,  and  at  a  time  when 
he  was  old  and  unable  to  realize  the  conse- 
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qnence  of  what  he  was  doing.  It  Is  alleged 
that  the  bank  took  the  note  with  fnU  knowl- 
edge of  the  manner  In  which  it  had  been  ob- 
tained. The  bunk  answered,  denying  this 
and  the  other  material  allegations  of  the  com- 
plaint, and  claimed  to  have  received  the  note 
from  Avery  as  an  innocent  purchaser  in  the 
regular  course  of  Its  business.  It  asserted 
the  right  to  retain  possession  of  the  note  un- 
til It  was  paid.  But  with  permission  of  court, 
a  complaint  in  intervention  was  filed  by  the 
Big  Four  Electric  Railway  Company  setting 
forth  that  Avery,  as  its  agent,  had  received 
the  note  solely  in  consideration  of  plaintiff's 
anbecriptlon  for  6,000  shares  of  its  capital 
stock,  which  it  purposed  to  deliver  to  plain- 
tiff, as  agreed,  upon  payment  of  the  note,  and 
dalmlng  that  Avery  had  no  authority  to  as- 
sign it  to  the  bank.  The  company  likewise 
denied  the  allegatl(Xis  of  fraudulent  repre- 
sentaticm  and  want  of  consideration.  De- 
fendant Avery  defaulted.  Judgment  went  for 
Intervener,  awarding  it  the  possession  of  the 
note  as  prayed,  but  conditioned  that  in  the 
event  of  its  payment  the  bank  should  be  en- 
titled to  receive  a  sum  equivalent  to  the  com- 
mission which  the  court  found  was  earned  by 
Avery  on  account  of  the  sale  of  the  stock  to 
plaintiff. 

[1]  Plaintiff,  in  his  appeal  from  the  Judg- 
ment, contends  that  the  court  below  errone- 
ously denied  his  demand  for  a  trial  by  Jury. 
A  Jury  was  in  fact  Impaneled  upon  his  re- 
quest, and  the  necessary  Jury  fees  were  paid 
by  him,  but  upon  the  oi^osltlon  of  the  de- 
fendant bank  and  Intervener  It  was  dis- 
charged by  the  court  from  further  attendance, 
nils  was  proper.  PlalntUTs  action  is  clear- 
ly one  In  equity,  and  the  law  is  well  settled 
that: 

"Where  the  case  as  made  by  the  pleadings  in- 
volves the  aiq>lication  of  the  doctrines  of  equity 
and  the  grantine  of  relief,  which  can  be  obtain- 
ed in  a  court  of  equity,  and  not  elsewhere,  the 
parties  are  not  entitled  to  a  jury  trial."  Fish 
v.  Benson,  71  Cal.  428,  435, 12  Pac.  454,  457. 

This  being  so,  the  court  clearly  bad  Juris- 
diction to  pass  upon  the  questions  of  fact 
incidental  to  the  equitable  relief  sought,  such 
as  the  existence  of  fraud  or  the  want  of  con- 
sideration. The  intervener  argues  further 
that  plaintiff  cannot  support  his  claim  to  a 
Jury  trial  by  the  drcumatance  that  the  com- 
plaint in  intervention  seeks  to  recover  posses- 
sion of  the  note  from  the  defendant  bank. 
The  point  may  be  conceded.  Plaintiff  does 
not  base  his  claim  to  a  Jury  trial  by  reason 
of  any  of  the  legal  issues  which  may  have 
arisen  between  the  intervener  and  the  de- 
fendant. 

[2]  Appellant  apparently  questions  the  find- 
ing that  there  was  a  good  consideration  for 
the  note  because  no  stock  was  ever  actually 
issued  to  him.  It  was  found  that  the  com- 
pany  had  bound  Itself  to  deliver  the  stodE 
upon  payment  of  the  note  at  Its  maturity. 
This  constituted  a  consideration.  It  is  not  al- 
leged that  plaintiff  has  ever  made  any  offer 


to  pay  the  note,  or  that  the  company  Is  not  In 
a  position  to  deliver  the  stock.  In  fact,  the 
company  in  its  answer  expressly  declared  Us 
intention  to  deliver  the  stock  to  plaintiff  up- 
on receipt  of  payment 

[8,4]  The  burden  of  proving  fraud  was 
upon  the  plaintiff.  We  are  unable  to  find 
that  be  has  met  this  requirement  in  any  es- 
sential particular.  Placing  the  strongest  im- 
port upon  the  testimony  offered  in  his  bdialf, 
it  falls  short  of  shovring  that  the  representa- 
tions alleged  to  have  been  made  were  actually 
false,  that  they  were  material  and  in  good 
faith  relied  upon  by  him,  or  that  they  were 
made  with  intent  to  defraud.  At  the  most 
the  evidence  is  decidedly  conflicting.  The 
findings,  therefore,  cannot  be  questioned. 

Judgment  afiirmed. 

Weconcnr:    SHAW,  J.;  SIX)SS,  J. 


an  CaL  <B> 
BOSSEN  V.  VIIXANVBVA  et  aL 
(L.  A.  4033.) 

(Supreme  Court  of  California.    July  13,  1917.) 

1.  Fbaudulkwt  Convbtancbs  €=3241(5)  — 
Right  to  Attacic — Conditiows  Pbeoedeht. 

A  creditor  may  attack  a  transfer  as  fraudu- 
lent when  he  has  reduced  his  claim  to  judg- 
ment, and  has  endeavored,  without  avail,  to 
collect  the  same  by  execution,  although  he  faaJi 
no  specific  lien  upon  the  property  transferred, 
and  his  judgment  has  not  become  final  by  af- 
firmance on  appeal,  or  by  lapse  of  time  in 
which  to  appeal. 

2.  PLKADIHa  «=»8(16)  — "FiAUD"  — OORCLU- 
BI0N8. 

Merely  alleging  in  terms  that  an  act  was 
fraudulently  done  will  not  be  held  sufficient; 
"fraud"  for  purposes  of  pleading  being  a  mere 
conclusion  of  law. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

3.  PiXADINO  <^=»8(15)— "To  DSXAT  OB  Ds- 
fbaud"— Conclusion. 

The  intent  "to  delay  or  defraud"  is  a  que*- 
tlon  of  fact,  and  may  be  pleaded  in  so  many 
words  without  stating  the  evidence  or  the  spe- 
cific facts  which  go  to  substantiate  the  charge  in 
view  of  Oiv.  Code,  g  3442,  providing  that  the 
question  of  fraudulent  intent  is  one  of  &ct,  and 
not  of  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Hinder,  Delay,  and 
Defraud.] 

4.  Fbaudtjlent  Convetancbs  «=»163 — ^Pax- 
ticipation  of  Tbansfebek  ts  B^haud— Ef- 
fect. 

Where  the  transferee  participates  in  the 
fraudulent  intent,  the  transfer  is  void  as  to 
creditors,  although  a  valuable  consideration  may 
have  been  paid,  in  view  of  Civ.  Code,  |  3439, 
providing  that  every  transfer  of  pr(^)erty  made 
with  intent  to  delay  or  defraud  u  void  against 
all  creditors  of  the  debtor. 
6.  Frauduunt  Convktancbs  ^=>295{i),  301 
(I)— Intent    to    Defbaod— Evidkncb— Sof- 

In  a  suit  seeking  to  have  a  transfer  by 
plaintiff's  partner  of  an  interest  in  the  partner^ 
ship  to  defendants  declared  void,  and  subject  to 
satisfaction  of  an  execution  agamst  the  partner 
returned  unsatisfied,  evidence  held  safficient  to 
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show  fraad  on  the  part  of  tranaforor  and  trana- 
fereea. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County ;  Benjamin  F. 
Bledsoe,  Judge. 

Action  by  Jesse  H.  Rossen  against  J.  G. 
VlUanueva  and  others.  Judgment  for  plain- 
tiff, and  the  unnamed  defendants  appeal. 
Affirmed. 

Bk  E.  Swing,  of  San  Bernardino,  for  ap- 
pellants. H.  H.  Obase,  of  San  Bernardino, 
for  respondent. 

SLOSS,  J.  The  plaintiff,  Rossen,  and  the 
defendant  VlIIanueTa  had  been  partners  la 
the  bottling  business  at  San  Bernardino. 
On  April  4,  1913,  the  plaintiff  sold  his  one- 
half  interest  in  the  property  and  business  of 
the  partnership  to  the  defendants  Seward 
and  Owens,  who  thereafter,  together  with 
Villanueva,  conducted  the  business  under  the 
name  of  Ranler  Bottling  Company.  During 
the  existence  of  the  partnership  between 
plaintiff  and  Villanueva  the  plaintiff  had 
contributed  a  larger  amount  to  the  capital 
of  the  business  than  had  Villanueva,  and 
plaintiff  had  a  claim  against  said  VlUanueva 
for  one-half  of  the  excess  thus  contributed 
by  him.  On  or  aibout  March  1st  VlUanueva 
sold  his  interest  in  the  partnership  to  Sew- 
ard and  Owens.  On  March  21,  1914,  the 
plaintiff  recovered  a  Judgment  against  VU- 
lanueva  for  $592.46  on  account  of  the  claim 
above  referred  to.  Execution  on  said  judg- 
ment was  issued   and   returned   unsatisfied. 

The  complaint  aUeged  that  VlUanueva's 
sale  and  transfer  of  his  interest  in  the  part- 
nership to  Seward  and  Owens  had  been  made 
with  the  intent  and  purpose  of  defrauding 
plaintiff  out  of  the  money  so  due  him,  and 
of  preventing  him  from  collecting  the  same, 
and  that  said  Seward  and  Owens  participat- 
ed in  said  fraudulent  intent,  and  took  the 
transfer  with  the  intent  and  purpose  of  as- 
sisting and  aiding  said  Villanueva  in  evad- 
ing payment  of  said  indebtedness,  and  pre- 
venting plaintiff  from  collecting  the  same. 
It  was  further  alleged  that  after  said  sale 
Villanueva  had  no  property  out  of  which  his 
indebtedness  to  the  plaintiff  could  be  satis- 
fled  in  whole  or  in  part.  The  prayer  was  for 
judgment  that  the  transfer  to  Seward  and 
Owens  be  canceled  and  declared  void,  and 
that  an  aUas  execution  be  issued  in  the  for- 
mer action  of  Rossen  v.  Villanueva,  empow- 
ering the  sheriff  to  sell  the  said  partnership 
Interest  of  VlUanueva. 

The  court  found  the  foregoing  facts  In  fa- 
vor of  the  plaintiff,  and  rendered  judgment 
for  him  as  prayed.  The  defendants  Seward 
and  Owens  appeal  from  the  judgment 

The  complaint  contains,  in  addition  to  the 
averments  which  we  have  summarized,  a 
number  of  additional  allegations  which  were 
found  by  the  court  to  be  true.  There  Is  no 
occasion  to  recite  their  purport,  or  to  dis- 
cuss the  sufficiency  of  the  evidence  to  support 


the  findings  In  their  favor.  The  facts  which 
we  have  stated  are  sufficient  in  themselves 
to  entitle  the  plaintiff  to  relief. 

[1]  Under  section  3439  of  the  Civil  Code, 
every  transfer  of  property  made  with  intent 
to  delay  or  defraud  any  creditor  or  other 
person  of  Ills  demands  is  void  against  all 
creditors  of  the  debtor.  Under  section  3442 
of  the  same  Code,  the  question  of  fraudulent 
Intent  is  one  of  fact,  and  not  of  law.  A 
creditor  may  attack  a  transfer  as  fraufla- 
lent  when  he  has  reduced  his  claim  to  judg- 
ment, and  has  endeavored  without  avaU  to 
collect  the  same  by  execution.  Thomburgh 
V.  Hand,  7  Oal.  554;  Blckerstaff  v.  Doub, 
19  CaL  109,  79  Am.  Dec.  204;  Mesmer  v. 
Jenkins,  61  Gal.  151;  Brown  v.  Campbell, 
100  Cal.  635,  35  Pac.  433.  38  Am.  St  Rep. 
314.  This  the  plaintiff  did  here.  He  was 
not  required  to  ibow  that  he  had  any  specific 
lien,  independent  of  the  judgment  upon  the 
property  transferred  by  his  debtor.  Nor  is 
it  a  prerequisite  to  the  creditor's  right  that 
the  judgment  obtained  by  him  shaU  have  be- 
come final  by  affirmance  on  appeal,  or  by  the 
lapse  of  the  time  In  which  an  appeal  might 
have  been  taken. 

"If  he  has  put  himself  in  a  position  to  levy 
execution,  he  has  done  everything  necessary  to 
enable  him  to  attack  the  transfer  which  binders 
his  enjoyment  of  his  right"  SeweU  v.  Price, 
164  Cal.  265,  270,  128  Pac.  407;  Jenner  v. 
Murphy,  6  CaL  App.  434,  92  Pac.  406. 

[2,  3]  It  Is  familiar  law  that  a  pleading 
which  merely  alleges  in  general  terms  that 
an  act  was  fraudulently  done  wlU  not  be  held 
good.  Fraud,  for  purposes  of  pleading,  is  a 
legal  conclusion.  But  the  Intent  "to  delay 
or  defraud"  a  creditor  ia  a  question  of  fact 
(Civ.  Code,  {  3442),  and  may  be  pleaded  in  so 
many  words,  without  stating  the  evidence  or 
the  specific  facts  which  go  to  substantiate 
the  charge  (20  Cyc.  736 ;  Threlkel  v.  Scott 
4  Cal.  Unrep.  Cas.  346,  34  Pac.  851;  Ander- 
son V.  Bank  of  Lassen  County,  140  Cal.  695, 
74  Pac.  287). 

[4]  Where  the  transferee  participates  In 
the  fraudulent  intent  the  transfer  is  void  as 
to  creditors,  even  though  a  valuable  con- 
sideration may  have  been  paid.  Goodwin  v. 
Hammond,  13  OaL  168,  73  Am.  Dec.  574; 
Swinford  v.  Rogers,  23  Oal.  234;  Bull  v. 
Ford,  66  GaL  176,  4  Pac.  1175;  Burke  v. 
Koch,  75  Cal.  356,  17  Pac.  228.  Here  it  is 
alleged  and  found  that  Seward  and  Owens 
took  the  transfer  with  the  intent  and  purpose 
of  assisting  and  aiding  VlUanueva  in  evading 
payment  of  his  indebtedness  to  plaintiff. 

[S]  The  only  question  is  whether  the  evi- 
dence supports  the  findings  of  a  fraudulent 
intent  on  the  part  of  VlUanueva  and  of  the 
appellants  here. 

There  was  evidence  tending  to  show  that 
when  the  plaintiff,  Rossen,  sold  his  Interest 
to  the  defendants,  be  advised  them  that  he 
stlU  retained  a  claim  against  VUlanueva. 
The  amount  of  this  claim  was  in  dispute,  and 
the  plaintiff  and  VlUanueva  finally  agreed 
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to  submit  it  to  the  decision  of  a  referee.  On 
February  26,  1914,  the  referee  made  his 
findings  and  decision,  fixing  the  indebted- 
ness of  VlUanueva  to  Rossen  at  $547.16. 
From  that  date  until  the  5th  of  March  fol- 
lowing Rossen  made  daily  efforts  to  tnd  Vll- 
lanueva,  but  did  not  succeed  in  locating  him. 
During  this  time  both  Seward  and  Owons 
knew  that  plaintiff  was  trying  to  collect  his 
claim  from  VlUanueva.  The  evidence  war- 
rants the  Inference  that  Villanueva  was 
concealing  himself  from  Rossen.  In  response 
to  plaintiff's  repeated  inquiries,  Seward  told 
him  during  this  time  that  he  did  not  know 
where  VlUanueva  was.  Seward  liad  author- 
ized the  plaintiff  to  purchase  VUlanueva's 
interest  on  behalf  of  Seward  and  Owens  for 
$1,700.  On  the  2d  of  March  Seward  and 
Owens  bought  VlUanueva's  interest  from 
him  for  $900,  they  agreeing  to  assume  the  In- 
debtedness of  the  firm.  The  transaction  was 
conducted  at  Colton,  instead  of  San  Bernar- 
dino, where  the  business  was  located.  On 
tlie  4th  of  March,  two  days  after  the  appel- 
lants had  made  this  purchase,  Rossen  told 
Seward  that  he  had  heard  that  a  sale  had 
been  made  in  Colton  of  VUlanueva's  inter- 
est, and  Seward  said  in  re^mnse  to  this  that 
he  knew  notlilng  about  it  Seward,  in  tes- 
tifying, admitted  this ;  bis  explanation  being 
that  he  did  not  "have  to  tell  all  his  busi- 
ness." Owens,  who  closed  the  transaction 
with  VlUanueva,  carried  to  Colton  the  amount 
of  the  purchase  price  in  currency,  and  paid 
it  in  that  form,  although  he  and  Seward  had 
a  bank  account,  and  were  in  the  habit  of  pay- 
ing their  larger  bills  by  check.  When  Ros- 
sen asked  Owens  how  much  he  had  paid 
Villanueva,  Owens  answered  that  it  was  none 
of  his  business.  Villanueva  has  not  been 
seen  by  any  of  the  parties  concerned  since 
this  money  was  paid  to  him. 

No  extended  argument  is  needed  to  dem- 
onstrate that  the  findings  assailed  are  fully 
supported.  The  facts  speak  for  themselves. 
The  debtor's  concealment,  his  subsequent  dis- 
appearance, the  unusual  mode  in  which  the 
appellants  made  their  purchase  (20  Cyc.  451), 
the  secrecy  surrounding  the  transaction  (20 
Cyc.  447;  Daugherty  v.  Daugherty,  104  Cal. 
221,  37  Pac.  889;  Bush  &  M.  Co.  v.  Helblng, 
134  Cal.  676,  C6  Pac.  9C7),  the  disingenuous 
conduct  of  the  appellants  and  their  active 
efforts  to  hide  from  the  plaintiff  tlie  fact  of 
their  purchase  (20  Cyc.  446),  all  these  are 
badges  of  fraud  so  convincing  that  it  may 
weU  be  doubted  whether  findings  in  favor  of 
the  defendants  could  have  been  sustained. 
We  may  add  that  the  evidence  Justifies  the 
inference  that  the  consideration  paid  was 
considerably  less  than  the  full  value.  The 
defendants  had  offered,  a  few  days  before 
tbelr  purchase,  to  pay  $1,700  for  VUlanue- 
va's interest,  and  the  court  was  Justified  in 
treating  this  as  evidence  of  value.  The  pur- 
chase   for    an    inadequate    consideration    is 


an  additional  circumstance  tending  to  show 

fraudulent  Intent 
The  Judgment  is  affirmed. 

We    concur:     SHAW,    J.;     VICTOR    B 
SHAW,  Judge  pro  tem. 


(175  CbL  Oi) 
BAKER  V.  EILERS  MUSIC  CO.  (L.  A  4043.) 
(Supreme  Court  of  California.    July  31,  1917.) 

1.  Appeai,  and  Eebob  €=5>984(5)— Mattebs  of 
Discretion— Review. 

The  discretion  of  the  trial  court  in  firing 
a  reasonable  attorney's  fee  provided  for  bv  the 
notes  sued  on  without  the  introduction  of  direct 
evidence  will  not  be  reviewed,  in  the  absence  of 
an  abuse  of  discretion. 

2.  JnoouENT  «=>663  —  Evidence  —  Appeal 
Pending. 

A  judgment  roll  oCfered  in  evidence  was 
properly  excluded  because  it  was  an  attempt  to 
prove  a  fact  in  issue  by  a  judgment  whose  oper- 
ation was  susx>ended  by  appeal. 

3.  Judgment  «=»C50  —  Evidence  —  "Pinai. 
Judgment." 

A  judgment,  to  be  admissible  In  evidence  for 
the  purpose  of  proving  facts  therein  found,  must 
be  final,  and  if  the  action  in  which  the  judgment 
was  given  is  still  pending,  the  judgment  is  not 
final. 

4.  Abatement  and  Revival  €=>8(2)— Plea  in 
Abatement  —  Identitt  op  Matteb  In- 
volved. 

A  plea  in  abatement  is  open  only  where  the 
identity  of  the  matter  involved  in  the  second  ac- 
tion is  such  that  the  judgment  In  the  first  could 
be  pleaded  in  bar  as  a  former  adjudication  if 
that  judgment  were  final. 

5.  Set-Off  and  Countebclaim  ^960  —  De- 
fense IN  FoEUEB  Action  —  Faildbk  to 
Set  up. 

Where  the  damages  occasioned  to  a  tenant 
by  eviction  should  have  been  pleaded  as  a  coun- 
terclaim in  the  action  by  plaintiff  landlord  to 
recover  the  rent,  the  tenant  is  estopped  from 
pleading  it  in  the  present  action,  In  view  of 
Code  Civ.  Proc.  S  439,  providing  that  if  defend- 
ant omits  to  set  up  a  counterclaim  upon  a  cause 
of  action  arising  0)it  of  the  transaction,  which 
is  the  foundation  of  plaintiff's  claim,  he  cannot 
maintain  an  action  against  the  plaintiff  there- 
for. 

6.  Appeal  and  Ereob  (S=»1170(10,  12)— Habm- 
less  Errob  —  Signing  of  Findings  and 
Judgment. 

That  a  copy  of  the  findings  and  judgment 
served  on  defendant's  attorney  was  signed  and 
filed  before  the  expiration  of  five  days,  contrary 
to  Code  Civ.  Proc.  {  634,  wiU  not  be  considered, 
where  it  is  not  shown  that  defendant  was  de- 
prived of  a  substantial  right  in  view  of  Const 
art.  6,  §  4%. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Fred  H.  Taft, 
Judge. 

Action  by  R.  H.  Baker  against  the  EUers 
Music  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Frank  Bryant,  of  Los  Angeles,  for  appel- 
lant Lucius  M.  FaU,  of  Los  Angeles,  for 
respondent. 

HBNSHAW,  J.  Plaintiff  brought  his  ac- 
tion to  recover  upon  two  promissory  notes 
executed  by  defendant  to  him.    The  notes  are 
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pleaded  In  baec  rerba  In  tbe  complaint,  and 
each  provides  for  the  payment  "of  a  reason- 
able attorney's  fee  If  suit  Is  commenced  to 
enforce  the  payment."  The  total  amount  due 
on  these  notes  was  112,200.  Defendant  an- 
swered by  pleading  a  composition  agreement, 
whereunder  the  notes  were  to  be  i>ald  not  ac- 
cording to  tlielr  terms  and  tenure,  but  at  tbe 
rate  of  $3,000  monthly.  It  may  here  be  in- 
terpolated that  no  showing  was  made  to  sup- 
port this  asserted  agreement,  that  the  court 
found  against  It,  ana  even  if  It  were  true, 
defendant  was  In  default  for  nonpayment. 
Defendant  also  pleaded  a  cross-complaint, 
under  which  It  asserted  that  It  had  been  a 
tenant  of  plaintiff's  premises  under  a  lease, 
that  It  bad  been  evicted  from  a  portion  of 
tbe  demised  premises,  and  that  by  reason  of 
tills  eviction  it  had  suffered  damages  In  the 
sum  of  $50,000.  After  trial,  Judgment  was 
given  for  plaintiff,  and  defendant  appeals. 

[1]  It  is  not  altogether  easy  to  follow  the 
contentions  of  aMwllant  The  complaint 
charged  for  tbe  amount  due  upon  the  promis- 
sory notes  and  a  reasonable  attorney's  fee. 
Tbe  pleadings  admitted  the  execution  of  the 
notes.  The  defense  of  a  composition  agree- 
ment for  deferred  payments  failed  utterly, 
and  the  defendant  bad  deposited  in  a  bank 
for  plaintiff  on  account  of  these  notes  be- 
fore the  trial  the  sum  of  $12,200,  principal 
and  interest,  leaving  unpaid  only  the  attor- 
ney's fee  and  costs,  to  be  fixed  by  the  court. 
Upon  this  statement  being  made  to  the  court 
by  plaintiff's  attorney,  the  court  fixed  the  at- 
torney's fee  in  the  sum  of  $1,000.  Where  a 
promissory  note  so  provides  for  the  payment 
of  a  reasonable  attorney's  fee,  it  is  the  prov- 
ince of  the  court  to  fix  that  amount  in  its 
discretion  and  without  the  introduction  of 
direct  evidence  upon  the  matter,  and  only 
for  an  abuse  of  discretion — which  does  not 
here  appear — will  the  court's  action  be  re- 
versed. Woodward  v.  Brown,  119  Cal.  283, 
61  Pac.  2.  542,  63  Am.  St.  Rep,  108;  Patten 
V.  Pq?per  Hotel  Co.,  153  Cal.  461,  96  Pac.  296. 

[2]  The  appellant  offered  the  Judgment 
roll  in  an  action  which  bore  tbe  same  title  as 
this,  but  which  in  all  other  respects  was  to- 
tally different.  That  was  an  action  by  tbe 
landlord  prosecuted  against  his  tenant  to  re- 
cover one  month's  installment  of  rent.  The 
<lefense  was  the  eviction  of  the  defendant 
from  a  portion  of  tbe  demised  premises,  the 
refusal  of  the  landlord  to  restore  that  portion 
of  tbe  demised  premises,  tbe  rescission  by 
defendant  of  tbe  contract  of  lease  and  its 
surrender  of  its  possession.  Upon  the  trial 
of  that  action  the  court  found  in  favor  of 
this  defense  and  gave  Judgment  accordingly, 
from  which  Judgment  tbe  plaintiff  prosecuted 
his  appeal.  Upon  the  trial  of  this  action 
defendant  tendered  the  Judgment  roll,  and 
stated  that  it  was  for  the  pnrpose  of  show- 
ing the  eviction.  At  the  time  of  this  tender 
the  appeal  was  pending.  The  court  refused 
tbls   Judgment   roll   admission   In  evidence, 


and  was  right  in  so  doing,  for  many  reasons, 
only  two  of  which  need  here  be  considered. 
First,  the  court's  ruling  was  correct  because 
the  attempt  was  to  prove  by  the  Introduction 
of  a  Judgment,  whose  operation  was  sus- 
pended by  appeal,  a  fact  In  Issue,  namely, 
the  eviction.  It  should  need  no  citation  of 
authorities  to  show  that  tbls  cannot  be  done. 

[3]  However,  reference  may  be  made  to  In 
re  Blythe,  99  Cal.  472,  34  Pac.  108,  and  Feen- 
ey  V.  Hinckley,  134  Cal.  468,  66  Pac  580,  86 
Am.  St  Rep.  290,  which  are  direct  adjudica- 
tions to  the  effect  that  a  Judgment  in  order  to 
be  admissible  in  evidence  for  tbe  purpose  of 
provLag  facts  ther^n  found,  must  be  a  final 
Judgment  in  the  cause,  and  if  the  action  in 
which  the  Judgment  was  given  Is  still  pend- 
ing, necessarily  the  Judgment  is  not  final. 

[4]  It  is  to  be  noted  that  this  was  not  an 
attempt  to  abate  the  present  action,  and 
could  not  have  been  for  the  reason  that  the 
subject-matters  and  causes  of  the  two  actions 
were  not  even  similar,  much  less  identical, 
and  of  course  it  is  the  universal  rule  that 
a  plea  In  abatement  Is  open  only  where  the 
identity  of  the  matters  involved  In  the  sec- 
ond action  are  such  that  a  Judgment  In  the 
first  could  be  pleaded  In  bar  as  a  former  ad- 
judication if  that  judgment  were  final. 
Vance  v.  dinger,  27  Cal.  358 ;  McCormick  y. 
Gross,  135  Cal.  302,  67  Paa  766. 

[SI  The  second  reason  is  this:  In  the  ac- 
tion for  rent  the  connterclaim  or  cross-com- 
plaint for  damages  occasioned  to  the  tenant 
by  bis  eviction  not  only  could  have  been 
pleaded,  but  should  have  been  pleaded,  and 
defendant's  failure  to  plead  It  in  that  ac- 
tion estopped  it  from  doing  so  in  tbe  present 
action.  Indeed,  it  might  have  been  offered  by 
plaintiff  himself  to  establish  defendant's  fail- 
ure to  plead  his  damages  for  eviction,  and 
thus  to  estop  him  from  his  efforts  to  estab- 
lish It  in  tbe  present  action.  The  matter  is 
conclusively  covered  by  section  439  of  the 
Code  of  Civil  Procedure,  when  it  declares 
that: 

"If  defendant  omits  to  set  ap  a  counterclaim 
upon  a  cause  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of 
plaintiff's  claim,  neither  be  nor  his  assignee  can 
afterwards  maintain  an  action  against  the  plain- 
tiff therefor." 

To  all  of  this  appellant  interposes  the  ut- 
terly frivolous  contention  that  the  Judgment 
roll  was  admissible  because  respondent  did 
not  prove,  nor  offer  to  prove,  that  the  Judg- 
ment embraced  in  the  Judgment  roll  was  on 
appeal  to  District  Court  of  Appeal,  and  there- 
fore, argues  appellant,  this  court  "is  bonnd  to 
assume  that  no  such  appeal  had  been  taken." 
What  tbe  record  does  disclose  upon  this  point 
is  that  upon  the  tender  of  tbe  Judgment  roll 
by  defendant's  attorney  thp  court  asked 
whether  the  Judgment  had  become  final,  and 
plaintiff's  attorney  responded: 

"Tlie  judgment  roll  was  appealed  from  to  tbe 
District  Court  of  Appeals  on  the  judgment  roll 
without  a  bill  of  exceptions,  and  that  appeal  is 
now  pending." 
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the  appeal  renders  It  utterly  useless  in  any 
respect  In  this  case."  To  this  appellant's  at- 
torney made,  no  response  other  than  to  save 
his  exception.  He  did  not  and  does  not  con- 
tend that  the  appeal  was  not  taken  and  was 
not  In  fact  pending.  He  did  not  object  to  the 
insufficiency  of  the  statement  of  counsel  as 
aot  measuring  up  to  legal  evidence.  He 
made  not  the  slightest  effort  in  the  trial 
court,  and  makes  none  here,  to  show  the  con- 
trary of  the  fact  stated  by  the  attorney  for 
plaintiff.  The  practice  of  the  law  has  in- 
deed fallen  on  evil  days  if  the  statement  ot 
a  sworn  officer  of  the  court  under  these  cir- 
cumstances, and  where  no  objection  is  made 
to  its  sufficiency,  may  not  be  considered  by 
the  court  itself.  But^n  addition  to  this,  for 
the  reason  last  given,  namely,  that  the  de- 
fendant had  lost  its  right  to  counterclaim  for 
damages,  the  ruling  of  the  court  was  sound, 
even  though  the  judgment  had  been  absolute- 
ly final  in  defendant's  favor. 

[8]  It  is  last  contended  that  a  copy  of  the 
findings  and  judgment  were  served  on  defend- 
ant's attorney  on  May  22d,  and  were  signed 
and  filed  on  May  25th,  and  that  thus  violence 
was  done  to  section  634  of  the  Code  of  Civil 
Procedure,  which  declares  that  the  court 
shall  not  sign  any  findings  prior  to  the  ex- 
piration of  five  days'  service  upon  all  the  par- 
ties, and  that  therefore  defendant  was  "denied 
a  substantial  right"  'Wlhat  that  substantial 
right  may  have  been  we  are  not  advised.  Con- 
ceding it  to  have  been  error  for  the  court  thus 
to  have  signed  and  filed  the  findings  within  the 
five  days'  period  allowed  to  appellant,  it  is 
incumbent  on  the  latter  to  show  more  tlian 
this  to  work  a  reversal  of  the  judgment.  It 
is  not  sufficient  for  him  to  do  as  here  he  does, 
merely  state  that  he  was  deprived  of  a  "sub- 
litantial  right"  He  must  in  some  manner 
make  plain  this  fact  to  the  court  and  dis- 
close the  nature  of  the  substantial  right  of 
which  he  was  deprived.  Otherwise  It  be- 
comes the  duty  of  this  court  to  disregard  the 
error.  Const  art  6,  S  4%.  This  appellant 
has  failed  to  do. 

Wherefore  the  judgment  and  order  appeal- 
ed from  are  affirmed. 

We  concur:  LORIGAN,  J. ;  MBLVIN,  J. 


(175  Cal.  667) 

BAKER  T.  EII/BRS  MUSIC  CO.  (L.  A.  4044.) 
(Supreme  Court  of  California.  July  31,  1917.) 
1.  Judgment    «=s>714(3)  —  Conclusiveness — 

Successive  Actions  fob  Instaixments  of 

Rent. 
Where  an  action  for  an  installment  of  rent 
was  defended  on  the  ground  of  a  rescission  of  the 
lease,  by  a  partial  eviction  and  a  termination  of 
the  relationship  of  landlord  and  tenant,  a  judg- 
ment for  defendant,  though  not  a  bar  to  an  ac- 
tion for  a  subsequent  installment  of  rent,  was  an 
estoppel  against  a  redetermination  of  the  same 


the  same  thing,  under  the  same  title,  and  in  tit 
same  capacity. 

2.  Abateuent  and  Revivai,  «=»8(2)— Axon. 
KB  Action  Pending — Identity  op  Issiis. 
If  such  judgment  had  been  saspcnded  ti  » 
appeal,  it  could  still  be  interposed  in  abat'>iBi:; 
of  a  second  trial  of  the  same  issues,  as  th'  Mt 
of  the  soundness  of  a  plea  in  abatemra:  ii 
whether  the  identity  of  the  causes  of  acoon  ij 
such  that  a  judgment  in  the  first  action  cas  t< 
pleaded  in  bar  as  a  former  adjudication  or  a 
an  e8topi>el. 

Department  2.  Appeal  from  Sutvri'ir 
Court,  Los  Angeles  County;  Fred  H.  Taft. 
Judge. 

Action  by  B.  M.  Baker  against  the  Eilen 
Music  Company.  From  a  judgment  for  puiia- 
tiff  and  an  order  denying  a  new  trial,  defoitl- 
ant  appeals.    Reversed. 

Frank  Bryant,  of  Los  Angeles,  for  «iipel- 
lant  Lucius  M.  Fall,  of  Los  Angeles,  for  it- 
spon'dent 

HENSHAW,    J.      In    the    present   action 
plaintiff  as  landlord  sued  defendant  as  his 
tenant  for  the  recovery  of  rent  due  under  ;i» 
written  lease  between  the  parties.     A  preri- 
ous  action  to  recover  another   monthly  in- 
stallment  of   this   rent   had    been    broa:l.t. 
tried,  and  determined  in  favor  of  the  defend- 
ant In  the  superior  court  of  the  county  of 
Jyos  Angeles.    The  defense  in  that  action  iras 
the  eviction  of  the  defendant  from  a  portion 
of  the  demised  premises,  the  refusal  of  ti.r 
landlord  to  restore  that  portion  of  the  de- 
mised premises  on  demand,  the  rescission  i-( 
defendant  of  the  contract  of  lease  for  thli 
reason,    and    its    surrender    of    possessioii. 
That  case  so  tried  resulted  in  a  Judgmii:: 
in  favor  of  the  defendant,  from  which  Judz- 
ment   the   plaintiff   appealed.     Upon    appeal 
the  judgment  was  affirmed.    Baker  v.  Eilt-rs 
Music  Co.,  26  CaL  App.  371,  146  Pac.  lft>'- 
In  the  present  action  defendant  pleaded  i£ 
abatement  the  former  trial  and  the  decision 
of  the  court  thereon ;   pleaded  the  Judgment 
in  its  favor  upon  the  same  cause  of  actios: 
the  appeal  fnmi  that  Judgment  and  the  pend- 
ency of  the  appeal;    and  prayed  an  abate- 
ment, and  therefore  necessarily  the  postpooe- 
ment  of  the  trial  of  this   action   on   that 
ground.    On  the  trial  defendant  crffered  th« 
judgment  roll  in  the  former  action  and  evi- 
dence of  the  pendency  of  the  appeal,  a'nd  all 
this  evidence  by  the  court  was  rejected. 

[1,2]  In  so  rejecting  it  the  court  fell  inu. 
serious  and  unmistakable  error.  Plaintifr» 
former  action  sought  to  impose  a  liabiiri:> 
upon  defendant  for  rent  due  under  Li^ 
written  lease.  The  defense  was  nonllabUi:^ 
owing  to  a  rescission  of  the  lease  and  a 
termination  of  the  relationship  of  land.lor>i 
and  tenant  These  issues  lay  at  the  foun<la- 
tion  of  every  action  which  plaintiff  eoci!. 
bring  to  recover  rent    Once  having  had.  thf 
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Issues  litigated  and  determined,  it  was  not 
open  to  Urn  to  have  them  redetermined  In 
successive  actions.  If  the  Judgment  In  the 
first  action  in  which  these  Issues  were  tried 
had  become  final,  that  judgment  could  be 
interposed  as  an  estoppel.  If  the  operation 
of  the  Judgment  was  suspended  by  appeal  It 
could  still  be  Interposed  in  abatement  of 
a  second  trial  of  the  same  issues.  The  argu- 
ment of  counsel,  to  the  effect  that  "while 
the  same  parties  are  parties  plaintiff  and  de- 
fendant tn  both  actions  and  the  same  lease 
Is  involved  In  both  actions,  yet  this  action  Is 
for  a  different  installment  of  the  rent,  and 
therefore  the  actions  are  not  the  same,"  Is 
wholly  specious  and  unsound.  The  cases 
upon  which  respondent  relies  are  cases 
where  it  was  sought  to  use  a  Judgment  the 
operation  of  which  was  suspended  upon  ap- 
peal as  a  bar,  which,  of  course,  cannot  be 
done.  Smith  v.  Smith,  134  Cal.  117,  66  Pac. 
81,  contains  a  discussion  pertinent  to  the 
matter.  The  varying  rules  in  different  states 
as  to  the  right  to  introduce  judgments  not 
final  are  considered;  the  difficulties  under 
any  rule  pointed  out,  and.  In  discussing  the 
method  by  which  the  fruits  of  a  judgment  on 
appeal  might  not  be  wholly  lost  to  the  one 
who  has  prevailed,  it  Is  said: 

"A  much  better  mode  to  secure  the  benefit  of 
the  evidence,  and  to  avoid  a  conclusion  which 
may  prove  nnjost,  is  to  move  for  a  continuance, 
as  suggested  in  Rose  v.  Superior  Court,  66  Cal. 
570  [4  Pac.  577],  and  Brown  v.  Campbell,  100 
Cal.  635  [36  Pac.  433,  38  Am.  St.  Rep.  314]." 

So,  too,  in  Greer  v.  Greer,  142  OaL  626, 
77  Pac.  1108,  it  is  said: 

"As  the  former  case  was  pending  on  appeal, 
the  judgment  could  not  have  been  pleaded  as  an 
estoppel.  The  plea  of  'action  pending'  in  its 
proper  sense  did  not  apply." 

But  in  this  case  manifestly  the  plea  In 
abatement  was  a  good  one.  The  test  of 
the  soundness  of  such  a  plea  is  that  the 
Identity  of  the  causes  of  action  must  be  such 
that  a  Judgment  in  the  first  could  be  pleaded 
in  bar  as  a  former  adjudication,  or  as  an 
estoppel.  Code  Civ.  Proc.  1908,  subd.  2; 
Taylor  v.  Castle,  42  Gal.  371;  Montgomery 
T.  Harrington,  58  CaL  270;  McCormlck  v. 
Gross,  133  Oal.  303,  67  Pac.  766.  So  in 
Wlese  V.  San  Francisco  Musical  Society,  82 
CaL  645,  23  Pac.  212,  7  L.  R.  A.  577,  the 
plaintiff  brought  his  action  to  recover  Bide 
benefits.  The  Musical  Society  set  up  a 
change  in  the  by-laws,  under  which  change 
plaintiff  was  not  entitled  to  the  benefit.  In 
a  previous  action  l>etween  the  parties  the 
same  defense  had  been  determined  adverse- 
ly to  the  defendant's  position.  Tills  prior  de- 
termination was  held  to  estop  the  defendant 
from  again  maintaining  the  same  defense. 
In  Freeman  v.  Barnum,  131  Cal.  386,  03  Pac. 
691,  82  Am.  St.  Rep.  355,  the  action  was  in 
mandate  to  compel  the  auditor  to  draw  his 
warrant  in  favor  of  the  petitioner  for  certain 
installments  of  salary  asserted  to  be  due 
petitioner    as    assistant    district    attorney. 


The  auditor  for  defense  asserted  that  the 
law  purporting  to  authorize  the  payment  of 
this  salary  was  void,  but  in  a  prior  action 
between  the  same  parties  for  an  earlier  in- 
stallment of  salary  the  final  adjudication  bad 
been  agaliist  this  defense.  Further  it  was 
contended  by  the  auditor  that  the 'board  of 
supervisors  had  revolted  the  order  of  ap- 
pointment of  the  assistant  district  attorney. 
But  this  matter,  too,  had  been  previously  ad- 
judicated and  decided  against  the  position 
of  the  auditor.  It  was  here  held  that  the 
prior  Judgment  raised  an  estoppel  against 
the  presentation  of  these  defenses.  To  like 
effect  is  KoelUer  v.  Holt  Manufacturing  Co., 
146  Cal.  335,  80  Pac.  73,  where  defendant 
had  accepted  an  order  under  which  it  was  to 
pay  plaintiff  the  sum  of  $25  per  month  to  l>e 
applied  upon  the  purchase  of  a  certain  tract 
of  land.  In  an  action  brought  to  enforce  the 
collection  of  delinquent  installments  the 
defendant  pleaded  by  way  of  estoppel  that  in 
a  prior  action  to  recover  earlier  install- 
ments it  had  pleaded  nonliability  by  reason 
of  the  fact  that  its  principal  had  coimter- 
manded  the  order,  and  upon  trial  judgment 
had  passed  in  its  favor,  which  Judgment  had 
become  final.  This  court  held  the  plea, 
while  not  sufficient  to  raise  a  technical  bar, 
in  that  the  installments  involved  in  the  suit 
were  not  identical,  nevertheless  was  suffi- 
cient to  raise  a  complete  estoppel  by  Judg- 
ment, saying: 

"The  case  comes  clearly  within  the  principle 
that  a  judgment  operates  as  an  estoppel  to  pre- 
clude the  'parties  and  privies  firom  contending  to 
the  contrary  of  that  point  or  matter  of  fact, 
wliich,  having  been  once  distinctly  put  in  issue 
by  them,  has  been,  on  such  issue  joined,  solemn- 
ly found  against  them.' " 

The  judgment  and  the  order  refusing  to 
grant  appellant's  motion  for  a  new  trial  are 
reversed. 

We  concar:  IX)RIGAN,  J. ;   MBLYIN,  J. 

an  Cal.  625) 
BIRD  et  aL  v.  AMERICAN  SURETY  CO.  OF 

NEW  YORK.    (L.  A,  4006.) 
(Supreme  Court  of  Oalifornia.    Jnly.  11,  1917.) 

1.  Contracts  e=3l66— Referenoi  to  Dhaw- 
INOS  AMD  Specifications. 

Where  a  contract  for  construction  of  a 
boilding  contained  no  details,  except  that  the^ 
were  to  be  "conformable  to  drawings  and  speci- 
fications of  even  date  herewith  made  by  R.  M. 
J.,  designer  and  signed  by  the  parties,"  such 
drawings  and  specifications  constituted  a  part 
of  the  contract,  although  contract  did  not  in 
terms  recite  that  they  were  attached  thereto,  or 
made  a  part  thereof. 

2.  Meciianics'  Liens  «=»74  —  Owneb'b  Lia- 
BiLirr  LiIMITED  to  Contract  Price— Ne- 
CEfwiTT  of  Filing  Specifications— "The 
Contract  bhaix  be  Filed." 

To  limit  an  owner's  liability  in  mechanic's 
lien  foreclosure  to  contract  price  as  provided  by 
Amendments  of  1911  to  Code  0«r.  Proc.  jj  1183 
et  seq.,  where  contract  and  contractor's  oond  is 
filed,  specifications  which  are  a  part  of  the  con- 
tract must  t>e  filed  with  it,  this  being  the  law 
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before  the  adoption  of  the  amendmenta,  and 
the  fact  that  the  former  statate  made  the  con- 
tract void  for  want  of  filinK  which  the  amend- 
ment does  not  do,  being  immaterial ;  the  words 
"the  contract  shall  be  filed"  meaning  the  same 
in  both  statutes,  and  comprehending  the  com- 
plete contract. 

8  Appeal  and  Ebbob  «=»171(1)— Adoption 
OF  Nkw  Theoby  on  Appeal. 
The    theory    upon     which    pleadings    were 
drawn  and  the  case  tried  cannot  be  abandoned 
and  a  new  one  adopted  on  appeal. 
4  Appeal    and    Erbob   ®=»171(1)— Mechan- 
ic's LiIEN   FoRECLOaUBE. 

Where  mechanic's  lien  foreclosures  were 
consolidated  with  an  action  by  the  owner  on  a 
contractor's  bond,  record  held  to  show  that 
there  was  no  "change  of  theory  on  appeal  from 
that  upon  whidi  the  pleadings  were  drawn  and 
the  case  tried. 

5.  Mecbanics'  Liens '9=s>108—Pebson8  Enti- 
tled  —   "SUBCONTBACTOB"       DiSTINOUISHED 

FROM  "Materialman." 
One  furnishing  materials,  to  a  person  having 
a  contract  for  aU  the  brick  and  steel  work  in  a 
building,  was  entitled  to  a  materialman's  lien, 
the  person  to  whom  the  material  was  furnished 
being  a  "subcontractor"  and  not  a  mere  "ma- 
terialman," making  the  objections  that  a  lien 
does  not  lie  in  favor  of  one  who  sells  materials 
to  a  materialman  inapplicable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BMrst  and  Second  Series,  Material- 
man; Subcontractor.] 

6.  Appeal  and  Ebrob  «=s»1073(7)— HABitLESS 
Error— Amount  of  Judqmsnt— Mechan- 
ics' Ljen  Fobeclosube. 

The  owners  of  a  building  were  not  injured 
by  the  awarding  of  amount  of  a  materialman's 
lien  in  judgment  against  them,  where  such 
amount  was  deducted  from  the  total,  which  oth- 
erwise would  have  gone  to  the  subcontractor  to 
whom  the  material  was  furnished. 

7.  Mechanics'  Liens  «=>132(4)  —  Time  fob 
Filing— Claim  of  Lien. 

A  claim  of  mechanic's  lien  filed  within  30 
days  after  filing  of  notice  of  completion  of  work, 
where  90  days  had  not  elapsed  from  date  pi 
actual  completion,  was  good  in  view  of  Code 
Civ.  Proc.  i  IISX,  declaring  that  the  filing  of 
such  notice  of  completion  shall  be  deemed  equiv- 
alent to  completion. 

8.  Mechanics'  Liens  <8=>315 —Indemnity — 
Action  Against  Contractor  and  Surety 
Company — Damaoes. 

In  action  by  the  owner  of  a  building  against 
the  contractor  and  on  the  contractor's  bond,  the 
owner  could  recover  rental  lost  by  delay  in  com- 
pletion and  attorney's  fees  incurred  in  defend- 
ing suits  of  lien  claimants. 

9.  Appeal  and  Error  <S=3694(1)  —  Kevikw — 
Findings— Conclusiveness. 

On  appeal  from  judgment  against  surety 
company,  executing  contractor's  bond  indemnify- 
ing owner  of  a  building,  the  findings  will  be 
deemed  conclusive,  where  bill  of  exceptions  did 
not  specify  any  insufficiency  of  evidence. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Charles  Well- 
born, Judge. 

Action  by  Mary  E.  Bird  and  another 
against  the  American  Surety  Company  of 
New  York,  consolidated  with  Uen  foreclosure 
suits.  Judgment  providing  for  foreclosure 
of  liens,  but  that  lien  claimants  could  not 
recover  against  the  surety  company  named, 
and  that  the  plaintiffs  should  recover  from 
lefendnnt  named,  and  as  against  the  contrac- 


tor, E.  B.  McLure.  Defendant  named  ap- 
peals from  Judgment  and  from  orders  deny- 
ing motion  for  new  trial  and  to  enter  a  dif- 
ferent judgment  on  the  findings,  and  plain- 
tiffs appeal  from  the  judgment,  except  that 
part  allowing  recovery  from  defendant  nam- 
ed and  the  contractor,  E.  R.  McLure.  Judg- 
ment and  orders  affirmed. 

Gibson,  Dunn  &  Crutcher,  of  Los  Angeles 
(Edward  E.  Bacon,  of  Los  Angeles,  of  coun- 
sel), for  appellants  Bird.  Blcksler,  Smith  & 
Parke,  of  Los  Angeles,  for  appellant  Ameri- 
can Surety  Co.  of  New  York.  Frank  Ij.  Bor- 
den and  M.  O.  Graves,  both  of  Los  Angeles,  for 
respondent  J.  E.  White  &  Co.  Frank  L.  Bor- 
den, of  Los  Angeles,  for  respondents  Bell  and 
Southern.  Behymer  &  Craig,  of  Los  Angeles, 
for  respondent  Frank  Graves  Sash,  Door,  and 
Mill  Co.  Cornelius  M.  Enns,  of  Los  Angeles, 
for  respondent  Berry.  H.  A.  Barclay,  of  Los 
Angeles,  for  respondent  Los  Angeles  Pressed 
Brick  Co.  G.  C.  De  Garmo,  of  Los  Angeles, 
for  respondent  Pico  Heights  Lumber  Co.  and 
Smoyer.  James,  Smith  &  McCarthy,  of  Los 
Angeles,  for  respondent  Cain.  Wm.  B.  Og- 
den,  of  Los  Angeles,  for  respondent  Selfridge 
and  others. 

SLOSS,  J.  The  plaintiff,  Mary  E.  Bird,  as 
owner,  entered  Into  a  contract  with  E.  R. 
McLure,  as  contractor,  for  the  erection  of  a 
building  on  said  plaintiff's  lot  In  the  dty  of 
Ix)s  Angeles.  The  contract  price  was  $7,020, 
and  American  Surety  Company,  as  surety, 
gave  a  bond  In  the  sum  of  $3,510  to  insure 
the  performance  of  the  contract.  McLure 
commenced  work,  but  did  not  carry  It  to  com- 
pletion, and  the  owner  furnished  the  labor 
and  materials  necessary  to  complete  the 
building.  Claims  of  liens  were  filed  by  va- 
rious persons  asserting  that  they  had  fur- 
nished labor  or  materials  to  the  contractor, 
and  actions  to  foreclose  sudi  liens  were 
brought  The  Uen  claimants  also  sought  a 
recovery  against  the  American  Surety  Com- 
pany. The  owner,  Mary  B.  Bird,  brought  a 
separate  action  against  the  surety  to  recov- 
er the  damages  whldi  she  had  sustained 
through  the  contractor's  default.  The  vari- 
ous lien  foreclosure  suits,  together  with  the 
owner's  action  against  the  surety,  were  con- 
solidated. 

The  court  found  that  McLure  abandoned 
work  upon  the  building  on  or  about  the  1st 
day  of  October,  1913,  whUe  the  same  was 
unfinished;  that  the  plaintiff  gave  to  McLure 
notice  In  writing  of  her  intention  to  com- 
plete the  building,  as  provided  for  in  the 
contract,  and  at  the  same  time  mailed  to 
American  Surety  Company  a  written  state- 
ment of  the  facts  showing  McLure's  default, 
such  statement  being  required  by  the  terms 
of  the  bond.  McLure  and  the  Surety  Com- 
pany failed  to  further  perform  the  contract, 
and  the  plaintiff  went  on  with  the  work,  com- 
pleting the  building  on  or  about  the  10th  day 
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of  November,  1013.  The  plaintiff  had  paid 
to  McLure,  prior  to  his  abandonment,  the 
sum  of  *3,510.  She  paid  for  materials  and 
labor  xRvrlded  by  her  to  complete  the  build- 
ing the  sum  of  $1,162.32.  Various  claims  of 
Uen  were  filed,  and  the  owner  had  Incurred 
a  liability  of  (SOO  for  fees  of  coiusel  retain- 
ed to  defend  against  the  actions  brought  to 
foreclose  such  liens.  The  owner  had  suffer- 
ed a  loss  of  $200  in  rentals  through  McLure's 
default.  In  the  main,  the  court  found  in  fa- 
Tor  of  the  allegations  of  the  various  lien 
claimants,  the  claims  thus  sustained  amount- 
ing In  all  to  over  $4,800.  The  court  conclud- 
ed that  the  lien  daimants  were  not  entitled 
to  recover  against  the  surety.  They  have 
not  appealed,  and  the  propriety  of  this  con- 
clusion is  not  in  question  here.  The  Judg- 
ment provided  that  the  various  liens  should 
be  foreclosed,  and  that  the  owner  should  re- 
cover from  the  surety  the  principal  sum  of 
the  bond.  $3,510,  together  with  costs,  amount- 
ing to  $89.90.  The  American  Surety  Com- 
pany appeals  from  the  Judgment,  from  an 
order  denying  its  motion  for  a  new  trial,  and 
from  an  order  denying  its  motion  to  enter 
a  different  Judgment  on  the  findings.  The 
plaintiffs  Mary  R  Bird  and  her  husband,  R 
J.  Bird,  appeal  from  the  Judgment,  except 
that  part  thereof  adjudging  that  the  plaintiff 
Mary  B.  Bird  recover  from  the  American 
Surety  Company  and  the  contractor,  McLure. 
The  transactions  here  in  controversy  took 
place  after  the  mechanic's  lien  law  had  un- 
dergone the  sweeping  changes  worked  by  the 
amendments  of  1911  to  section  1183  et  seq. 
of  the  Code  of  Civil  Procedure.  At  the  time 
of  the  trial  of  the  present  actions,  this  court 
bad  not  yet  passed  on  the  validity  or  the 
scope  of  these  amendments.  Since  then  we 
have  rendered  a  series  of  decisions  which 
settle  a  number  of  the  points  raised  by  coun- 
sel in  their  briefs.  The  generni  validity  of 
the  statutory  scheme,  and  particularly  of  the 
provision  for  a  bond,  contained  in  section 
1183,  was  definitely  upheld  in  Roystone  Co. 
V.  Darling,  171  Cal.  526,  154  Pac.  15.  The 
argument  tliat  the  owner's  constitutional 
rights  are  violated  by  making  him  liable  for 
any  sum  in  e.^ccss  of  the  price  which  he  has 
agreed  to  pay  was  there  met  and  answered. 
The  opinion  pointed  out  that,  under  the  prop- 
er Interpretation  of  the  statute,  the  owner 
may  limit  his  liability  to  the  contract  price 
by  complying  with  two  conditions:  (a)  the 
filing  of  the  original  contract  in  the  office  of 
the  county  recorder  l>efore  the  commence- 
ment of  the  work;  and  (b)  the  filing  with 
such  contract  of  a  twnd  of  the  contractor,  in 
an  amount  not  less  than  50  per  cent,  of  the 
contract  price,  such  bond  to  be  conditioned, 
among  other  things,  for  the  paj'ment  in  fuU 
of  the  claims  of  all  person^  performing  labor 
upon  or  furnishing  materials  to  be  used  in 
such  work.  If  the  owner  compiles  with  these 
conditions,  his  property  is  free  from  any 
dalm  in  excess  of  the  contract  price  agreed 


upon  between  him  and  the  original  contrac- 
tor. If,  however,  he  fails  to  so  comply,  those 
furnishing  labor  or  material  are  entitled  to 
liens  upon  the  property  for  the  value  of  the 
labor  done  and  the  materials  furnished. 
The  requirement  of  the  bond  as  a  condition 
to  the  limitation  of  the  owner's  liability  is 
not  in  violation  of  any  constitutional  right. 
In  Hammond  Lumber  Co.  v.  Willis,  171  CaL 
565,  153  Pac.  947,  decided  shortly  after  the 
Roystone  Case,  it  was  held  that  a  bond  given 
under  the  statute  is  valid  and  enforceable, 
even  though  such  bond  and  the  contract  to 
which  it  refers  have  not  been  filed,  and 
there  has  been  a  failure,  consequently,  to 
limit  the  recovery  of  the  Hen  claimants  to 
the  amount  of  the  contract  price. 

In  the  case  at  bar  the  court  gave  judgment 
In  favor  of  the  lien  claimants  for  the  full 
amount  of  their  claims,  which  exceeded,  in  the 
aggregate,  the  balance  of  the  contract  price 
due  from  the  owner  to  the  contractor.  This 
was  proper,  because,  as  the  findings  show, 
the  owner  had  not  filed  the  contract  Id  ac- 
conlnnoe  with  the  terms  of  section  1103. 

[1]  The  contract  provided  that  McLure 
should  build  a  two-story  frame  building,  con- 
sisting of  two  stores  and  four  three-room 
apartments,  "all  to  be  conformable  to  the 
drawings  and  specifications,  of  even  date  here- 
with, made  by  R.  M.  Jackson,  designer,  and 
signed  by  the  parties."  The  contract  itself  con- 
tained no  further  description  of  the  contrac- 
tor's undertaking,  and  the  character  and  de- 
tails of  the  work  to  be  done  by  him  could  not 
be  ascertained  without  resort  to  the  drawings 
and  specifications.  Such  drawings  and  spec- 
ifications, therefore,  instituted  an  essential 
part  of  the  building  contract,  even  though  the 
contract  did  not  In  terms  recite  that  they 
were  attached  to  and  made  a  part  of  it. 
Greig  V.  Rlordan,  99  Cal.  316,  33  Pat  913; 
Pierce  v.  Birkbolm,  115  Oal.  657,  47  Pac.  681. 

[2]  Prior  to  1911,  the  statute  provided  that 
a  failure  to  file  the  contract,  or  a  memoran- 
dum thereof,  rendered  the  contract  wholly 
void.  In  this  state  of  the  law,  it  was  thor- 
oughly settled  that,  where  the  plans  and 
sped^cations  were  a  part  of  the  contract, 
they  must  be  filed  with  it.  The  present  stat- 
ute does  not  make  the  contract  void  for  want 
of  filing,  but  docs  require  that  it  shall  bo 
filed  in  order  to  restrict  the  recovery  to  the 
amount  of  the  contract  price.  No  distinction 
can  be  drawn  between  the  two  statutes  with 
respect  to  what  constitutes  a  filing  of  the 
contract.  If,  under  the  one,  the  plans  and 
specifications  forming  part  of  the  contract 
must  be  filed,  they  must  equally  be  filed  un- 
der the  other.  The  fact  that,  under  the  two 
statutes,  different  consequences  result  from  a 
failure  to  file  the  contract  does  not  Justify  a 
holding  that  the  words  "the  contract  •  •  • 
shall  be  filed"  have  different  meanings  in  the 
old  and  the  new  law. 

[3, 4]  The  appellant  surety  company  arguesi 
that  the  pleadingb'  were  drawn  and  the  case 
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tried  npon  the  theory  that  the  contract  had 
been  duly  filed,  and  that  this  theory  cannot 
be  abandoned  and  a  new  one  adopted  after 
the  appeal  Is  taken.  The  contention  would 
be  sound  (Pac.  Portland  Cement  Co.  t.  Hop- 
kins, 162  Pac.  1016),  if  the  assumption  upon 
which  It  is  based  were  supported  by  the  rec- 
ord. But  It  Is  not.  It  may  be  that  the  plead- 
ings of  the  owner  and  of  the  surety  company 
went  upon  this  theory.  This  was  not,  how- 
ever, a  suit  between  them  alone.  The  lien 
claimants  were  parties,  and  their  actions  had 
been  consolidated  with  that  of  the  owner. 
Some,  at  least,  of  these  claimants  filed  com- 
plaints containing  no  allegation  of  the  mak- 
ing or  filing  of  a  contract  between  the  owner 
and  the  original  contractor.  Furthermore, 
the  findings  recite  that  all  of  the  parties  in 
the  actions  for  the  foreclosure  of  liens  had 
been  permitted  "to  amend  their  respective 
complaints  by  alleging  that  the  plans  and 
Bpeclflcations  for  the  construction  of  said 
building  were  not  filed  or  recorded."  It  is 
not  true,  therefore,  that  either  the  pleadings 
or  the  findings  were  framed  upon  the  theory 
that  a  contract  had  been  duly  filed.  It  may 
be  added  that  the  American  Surety  Company, 
in  its  motion  to  set  aside  the  judgment,  and 
In  its  notice  of  intention  to  move  for  a  new 
trial,  specified,  among  the  grounds  for  relief, 
that  "the  entire  contract,  including  plans  and 
specifications,  was  not  filed  as  required  by 
law."  Under  these  conditions,  this  appellant 
is  hardly  in  a  position  to  claim  that  the  case 
Is  within  the  rule  declared  in  Padflc  Port- 
land Cement  Company  v.  Hopkins. 

[I,  6]  It  Is  urged  that  the  court  should  not 
not  have  given  Judgment  tn  favor  of  the  Los 
Angeles  Pressed  Brick  Company,  which  had 
furnished  materials  to  one  Southern.  The 
claim  is  that  Southern  himself  was  only  a 
materialman,  and  that  a  lien  does  not  lie 
In  favor  of  one  who  sells  materials  to  a  ma- 
terialman. Roebling's  Sons  Co.  v.  Humboldt, 
eta,  Co.,  112  Cal.  288,  44  Pac.  568.  But  it  is 
not  the  fact  that  Southern  was  a  mere  ma- 
terialman. His  contract  was  to  do  all  the 
brick  and  steel  work  in  the  building.  He  was 
clearly  a  subcontractor.  Hihn-Hammond 
Lumber  Oo.  v.  Blsom,  171  Cal.  570,  164  Pac. 
12.  Furthermore,  Southern  himself  filed  a 
lien,  and  the  amount  awarded  to  the  brick 
company  was  deducted  from  the  total  which 
would  otherwise  have  gone  to  Southern.  The 
appellants  are  not  injured,  therefore,  by  the 
action  of  the  court  in  awarding  the  amount 
of  its  claim  to  the  brick  company  directly. 

[7]  One  of  the  successful  lien  claimants, 
Smoyer,  filed  his  claim  of  lien  December  12, 
1913.  The  court  found  that  the  building  was 
completed  November  8,  1913,  and  accepted 
and  occupied  November  10,  1913.  Both  of 
these  dates  were  more  than  30  days  before 
the  filing  of  the  claim.  But  the  court  found, 
further,  that  the  owner  filed  a  notice  of  com- 


pletion on  November  12,  1913.  The  claim  of 
Hen  was  filed  within  30  days  after  this  date. 
Section  1187  of  the  Code  of  Civil  Procedure 
declares  that  any  of  several  acts,  one  of 
which  is  the  filing  of  such  notice,  shall  tM 
deemed  equivalent  to  a  completion.  In 
Hughes  Manufacturing  Company  v.  Hatlia- 
way,  161  Pac.  1159,  this  court  decided  that 
the  claim  may  be  filed  within  30  days  after 
the  filing  of  the  notice  of  completion,  pro- 
vided that  90  days  have  not  elapsed  from 
the  date  of  actual  completion.  Smoyer,  there- 
fore, was  not  too  late.  The  same  considera- 
tions are  applicable  to  the  objection  made  to 
the  foreclosure  of  the  lien  of  Frank  Graves 
S.  D.  &  M.  Company. 

(I]  The  rentals  lost  by  delay  In  completion, 
and  the  attorney's  fees  incurred  In  defending 
against  suits  were  proper  diarges  in  favor 
of  the  owner  against  the  contractor,  and 
against  the  surety  company,  which  had  given 
a  l>ond  to  indemnify  the  owner  against  any 
loss  or  damage  arising  by  the  failure  of  the 
contractor  to  faithfully  perform  his  contract, 
and  for  the  payment  in  full  of  the  dalma  of 
all  persons  performing  labor  upon,  or  fnr- 
nlshlng  materials  to  be  used  in,  the  work. 
Hampton  v.  Chrlstensen,  148  Cal.  729,  S4  Pac. 
200;  Tally  v.  Ganabl,  151  Cal.  418,  90  Pac 
1049. 

[9]  The  surety  company  argues  that  the 
owner  failed  to  comply  with  certain  condi- 
tions of  the  bond.  The  complaint  alleges, 
however,  full  compliance  on  the  part  of  the 
plaintiff,  Mary  K  Bird,  with  all  of  the  terms, 
conditions,  and  covenants  of  the  contract,  and 
of  the  bond,  and  the  court  found  this  allega- 
tion to  be  true.  The  evidence  is  brought  up 
by  means  of  a  bill  of  exceptions,  settled  by 
the  court.  The  American  Surety  Company, 
which  proposed  said  bill,  failed  to  incorpo- 
rate therein  any  specifications  of  insufficiency 
of  the  evidence.  The  findings  must  therefore 
be  taken  as  conclusive  here.  Code  Civ.  Proc. 
i  648;  Hawley  r.  Harrington,  152  Oal.  188, 
92  Pac.  177.  For  the  same  reason,  we  cannot 
consider  the  merits  of  the  claim  that  the 
owner  was  required  to  show  the  value  of 
her  property.  The  argument  is  that,  since 
the  lien  claimants  recovered  no  personal  Judg- 
ment against  the  owner,  but  could  enforce 
their  claims  against  her  property  alone,  she 
could  be  damaged  only  to  the  extent  of  the 
value  of  her  property,  which  might  be  less 
than  the  aggregate  of  the  liens.  Without 
expressing  any  opinion  regarding  the  sound- 
ness of  this  contention,  it  is  sufficient  to  say 
that  the  complaint  alleges,  and  the  court 
has  found,  that,  by  reason  of  the  failure  of 
the  contractor  and  the  surety  to  perform  the 
terftts  and  conditions  of  the  contract  and 
bond,  the  owner  has  been  damaged  in  a  sum 
exceeding  $3,510.  In  the  absence  of  any 
specification  of  insufficiency,  we  cannot  in- 
quire whether  there  was  evidence  to  support 
this  finding  of  the  ultimate  fact  of  damag& 
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The  Judgment  and  the  orders  appealed 
from  are  affirmed. 

We  concur:  SHAW,  J.;  VIOTOB  B. 
SHAW,  Jadge  pro  tern. 

(34  Cal.  App.  162) 

KERNER  T.  SPIEGL.     (Oiv.  2(»e.) 

(District  Goart  of  Appeal,  First  District,  Cal- 
ifornia.   June  20,  1017.     Rehearing  Denied 
by  Supreme  Court  Aug.  16,  1917.) 

1.  MuNioiPAi.  Corporations  «=>706(ff)  — 
Strbetb  —  Injuries  to  Pedestrians  —  Evi- 
dence—SinTiciENCY. 

Evidence  held  to  present  a  tjaestion  for  the 
joiy  whether  defendant,  in  driving  his  automo- 
bile alon^  a  city  street,  in  doing:  which  he  in- 
jured plaintifF,  was  guilty  of  negligence. 

2,  New  Trial  «=»102(1)— Diligence— Neces- 
sity or  Showing. 

It  is  not  error  to  refuse  a  new  trial  on  the 
ground  of  newl:^  discovered  evidence,  in  the  ab- 
sence of  a  showing  of  diligence. 

Appeal  from  Superior  Court,  City  and 
Oounty  of  San  Francisco;  A.  El  Graupner, 
Judge. 

Action  by  Aulta  Kemer  against  L.  M. 
Spiegl.  From  a  judgment  denying  plalntlfTs 
motion  for  new  trial,  she  appeals.    Affirmed. 

Hamilton  A.  Baner,  of  San  Francisco,  for 
appellant  Walter  H.  Ldnforth,  of  San 
B^ndsco,  for  respondent. 

BICHARDS,  J.  This  is  an  appeal  from 
an  order  denying  plaintiff's  motion  for  a 
new  trial.  l%e  action  was  one  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  an  accident  arising  from 
the  negligent  operation  of  the  defendant's 
automobile.  The  defendant  in  his  answer 
denied  that  the  accident  occurred  through 
any  negligence  Oh  the  part  of  himself  or  the 
operator  of  his  automobile,  and  alleged  that 
the  plaintiff's  Injury  occurred  through  her 
own  negligence.  The  action  was  tried  by  the 
court  sitting  without  a  jury,  and  the  findings 
and  judgment  of  the  court  were  in  favor 
of  the  defendant  upon  both  these  issues. 
The  plaintiff  did  not  appeal  from  the  judg- 
ment, but  moved  for  a  new  trial  upon  the 
ground  of  the  insufficiency  of  the  evidence  to 
justify  the  decision  of  the  court,  and  also  U|)- 
on  the  ground  of  newly  discovered  evidence, 
and  she  now  appeals  from  the  order  of  the 
court  denying  her  said  motion  for  a  new 
trlaL 

The  facts  of  the  case  which  form  the  basis 
of  the  findings  and  judgment  of  .the  court 
were  briefly  these:  On  the  evening  of 
December  10,  1913,  the  defendant,  In  his 
automobile  driven  by  his  son,  a  driver  of 
several  years'  experience,  was  proceeding 
westerly  along  the  northerly  side  of  Post 
street  in  the  dty  of  San  Frandsco  at  a  rate 
of  speed  testified  to  as  not  exceeding  10 
miles  an  hour.  The  night  was  dark.  It 
was  raining,  and  the  roadway  was  slippery. 


As  the  automobile  was  in  the  act  of  cross- 
ing Post  street,  a  wagon,  driven  by  some 
person  unknown,  suddenly  undertook  to  tnm 
up  Post  street  in  such  a  way  as  to  require 
the  operator  of  the  automobile  to  immediate- 
ly change  the  course  of  the  machine  and 
cross  over  near  to  the  southerly  side  of  Post 
street  in  order  to  avoid  a  collision.  At  this 
mcHnent  the  plaintiff  and  a  companion  go- 
ing northward  on  the  westerly  side  of 
Polk  street  stepped  off  the  curb  into  Post 
street,  carrying  a  raised  umbrella  and  at- 
tempting to  cross  said  street.  When  dis- 
covered by  the  driver  of  the  automobile, 
and  when  they  In  turn  became  aware  of  its 
proximity,  the  plaintiff  and  her  companion 
were  about  3  feet  from  the  curb  of  Post 
street  and  3  or  4  feet  in  front  of  the  ma- 
chine. The  driver  made  every  effort  to  stop 
the  machine  in  order  to  avoid  a  collision, 
but  could  not  do  so  fully,  and  the  machine 
struck  the  plaintiff  andWr  companion,  knock- 
ing them  down,  bruising  them  both  some- 
what, and  injuring  their  clothing  through 
contact  with  the  car  and  muddy  street.  The 
machine  came  to  a  standstill  Immediately 
after  the  impact,  and  no  part  of  the  automo- 
bile went  over  either  of  the  ladles. 

The  foregoing  facts  were  presented  to  the 
trial  court  and  its  findings  based  thereon 
were  to  the  effect  that  the  defendant  was 
not  guilty  of  any  negligence  in  the  operation 
of  his  said  automobile  under  the  circum- 
stanced Immediately  preceding  and  attend- 
ing the  occurrence  of  the  accident  but  that 
the  plaintiff  was  negligent  in  stepping  into  the 
roadway  of  Post  street  in  front  of  said  auto- 
mobile, without  looking  to  see  whether  any 
automobiles  were  approaching  the  place 
where  plaintiff  was  about  to  go  on  said 
roadway,  and  that  her  injuries  were  caused 
thereby. 

[1]  The  plaintiff  Insists  that  the  findings 
and  judgment  of  the  court  should  have  been 
in  her  favor  upon  the  facts.  We  are  un- 
able, however,  to  say  that  the  question  of 
negligence  arising  out  of  the  foregoing  facts 
was  a  question  of  law,  which  should  have 
been  resolved  In  plalntlfTs  favor.  It  was 
rather  a  question  of  fact,  which  the  court, 
sitting  as  a  jury,  had  a  right  to  resolve  In 
favor  of  either  party  to  the  action;  and 
its  discretion  in  so  doing  vrill  no  more  be 
subject  to  review  by  this  court  than  would 
the  discretion  of  a  jury  have  been,  had  the 
case  been  submitted  to  a  jury. 

[2]  The  plaintiff  further  contends  that  her 
motion  for  a  new  trial  should  have  been 
granted  upon  the  ground  of  newly  discovered 
evidence ;  but  upon  this  point  it  Is  sufilcient 
to  say  that  the  affidavit  upon  which  this 
phase  of  the  motion  was  predicated  was 
wholly  insufficient  in  its  showing  of  rea- 
sonable diligence  to  procure  the  alleged  new- 
ly  discovered  evidence  prior  to  the  trial  of 
the  cause. 
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For  the  foregoliig  reasons,  tbe  order  deny- 
ing plalntUTs  motion  for  a  new  trial  Is 

affirmed. 

We  concur:  BEASLT,  Judge  pro  tem.; 
KBRRIOAN,  J. 

(84  Cal.  App.  802) 

FOEDYCB  V.  SPIEGL.    (Civ.  2056.) 

(IMstrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Jane  20,  1917.    Rehearine  Denied 
by  Supreme  Court  Aug.  16,  1917.) 

Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;   A.  E.  Graupner,  Judge. 

Action  by  Maud  M.  Fordyce  against  L.  M. 
Spie^l.  Judgment  for  defendant  witb  order 
denying  motion  for  new  trial,  and  plaintiff  ap- 
peals.   Affirmed. 

Hamilton  A.  Bauer,  of  San  Francisco,  for  ap- 
pellant. Walter  H.  Linfortb,  of  San  Francisco, 
for  respondent. 

BICHAKDS,  J.  The  facta  of  this  case  are 
in  all  respects  identical  with  the  facts  in  the 
case  of  Anita  Kerner  v.  Ia  M.  Spiegl  (No.  2055) 
166  Pac.  1013,  pending  in  this  court,  and  this 
day  decided,  and  the  opinion  in  that  case  is 
equally  applicable  to  the  present  one. 

The  order  denying  the  plaintiff's  motion  for 
a  new  trial  ia  aifirmed. 

We  concur:  BEASLT,  Judge  pro  tem. ;  EEB- 
BIGAN,  J. 

(34  Cal.  App.  129) 

McCORD  et  aL  ▼.  MARTIN  et  al.    {dr.  2043.) 

(District  Court  of  Appeal,  Fint  District,  Cali- 
fornia.    June  15,  1917.     Rehearing,  De- 
nied by  Supreme  Court  Aug.  13,  1917.) 

1.  Assignments  «=924(3)  —  Assignment  of 
Cause  of  Action  fob  Fraud  and  Deceit. 

Naked  actions  for  fraud  and  deceit  are  not 
the  subject  of  assignment. 

2.  Assignments  <S=>24 (3)— Causes  of  Action 
FOR  Fraud  —  Sale  of  Corporate  Stock  — 
Statute. 

A  stockholder  in  a  company  owning  oil  min- 
ing claims  was  more  familiar  with  the  property 
than  the  other  stockholders,  and,  learning  that  a 
third  person  desired  to  purchase  20,000  shares 
of  the  stock  of  the  company,  he  induced  other 
stockholders  to  place  his  and  their  stock  in  es- 
crow in  one  block  in  a  bank,  to  be  taken  by 
the  third  person  on  making  payment  of  $5  a 
share,  though  such  third  person  was  willing  to 
pay  ?8  a  share,  which  he  later  did  to  the  stock- 
holder, who,  with  the  secretary  of  the  company, 
appropriated  the  di£Eercnce.  Held,  that  the  sev- 
eral causes  of  action  of  the  other  stockhoWers 
were  assignable,  under  Civ.  Code,  §§  953,  1>.j4, 
1044,  since  they  were  not  merely  causes  of  ac- 
tion for  fraud  and  deceit,  but  involved  substan- 
tial rights  of  property. 

Appeal  from  Superior  Court,  Santa  C?lara 
Ctounty;  J  B.  Welch,  Judge. 

Action  by  J.  W.  McCJord  and  others  against 
J.  D.  Martin  and  William  Lindemann.  From 
Judgments  for  each  defendant  on  bis  sepa- 
rate demurrer  to  the  amended  complaint, 
plaintiffs  appeal.     Judgments  reversed. 

Bradley  &  Bradley,  of  Vlsalia,  for  Appel- 
lants. W.  B.  Wallace,  of  Vlsalia,  In  pro.  per. 
Morrison,  Dunne  &  Brobeck,  of  San  Francis- 
co, and  LambersoD,  Burke  &  Lamberson,  of 
Vlsalia,  for  respondents. 


RICHARDS,  J.  These  are  appeals  from 
judgments  in  favor  of  each  of  the  two  de- 
fendants upon  their  separate  demurrers  to 
the  plaintiffs'  amended  complaint  The  same 
and  the  single  question  Involved  In  each  ap- 
peal is  as  to  whether  or  not  tbe  25  causes  of 
action  set  forth  In  the  complaint  were  as- 
signable to  the  plaintiffs,  who  sue  as  tbe  as- 
signees thereof.  General  and  spedal  demur- 
rers, similar  In  form  and  substance,  were 
presented  by  each  of  said  defendants  to  each 
of  said  causes  of  action.  The  court  made  a 
general  order  sustaining  said  demurrers, 
without  leave  to  amend.  It  seems  to  be  con- 
ceded that  the  order  of  the  court  sustaining 
these  demurrers  was  based  upon  the  general 
ground  that  the  complaint  falls  to  state  a 
cause  of  action  In  any  of  Its  counts,  because 
of  the  nonassignability  of  the  claims  sued 
upon.  To  that  question  this  court  will  there- 
fore address  Itself,  regardless  of  any  uncer- 
tainty in  the  complaint  assailed  by  the  spe- 
cial demurrers;  for  as  to  these  the  trial 
court,  had  it  based  its  orders  sustaining  the 
demurrers  upon  any  of  the  special  grounds, 
should  have  granted  leave  to  amend. 

The  facts  of  tbe  case  as  revealed  by  the 
averments  of  the  plaintiffs'  complaint  are 
theso:  The  25  persons  who  are  the  assignors 
of  tbe  causes  of  action  set  forth  In  the  com- 
plaint were  stockholders  in  a  corporation 
known  as  the  Lost  Hills  Mining  Company, 
Incorporated  In  the  year  1909,  having  its 
principal  place  of  business  at  Hanford,  Kings 
county,  Cal.,  and  being  tbe  owner  of  a  num- 
ber of  oil  mining  claims  In  Kern  county,  in 
said  state.  The  assignors  of  plaintiffs  owned 
an  aggregate  of  36,800  shares  of  the  capital 
stock  of  said  corporation,  amounting  to  a 
controlling  Interest  therein.  In  the  month 
of  October,  1909,  tbe  corporation  entered  In- 
to a  contract  with  tbe  firm  of  Martin  &  Dud- 
ley, by  which  the  latter  were  granted  the 
right  to  enter  upon  and  occupy  said  lands 
and  drill  wells  therein  for  the  purpose  of  de- 
veloping Its  oil  possibilities.  In  the  event  of 
finding  a  successful  well,  tbe  firm  was  to 
have  a  certain  Interest  in  tbe  property.  The 
defendant  J.  D.  Martin,  who  was  one  of  tbe 
members  of  said  firm,  was  also  at  the  time, 
and  thereafter  continued  to  be,  a  stockhoIdM 
of  the  corporation.  The  firm  of  Martin  & 
Dudley  assigned  their  interest  in  said  con- 
tract to  another  corporation,  known  as  the 
Lake  Shore  Oil  Company,  of  which  said  cor- 
poration Martin  &  Dudley  owned  about  one- 
half  of  the  capital  stock ;  the  said  J.  D.  Mar- 
tin being  a  director  in  said  last-named  cor- 
poration. Considerable  work  was  done  upon 
the  properties  of  the  Lost  Hills  Mining  Com- 
pany under  this  contract  during  the  year 
w'hich  followed,  and  said  Martin  became  very 
familiar  with  the  lands  and  oil  values  and 
possibilities  of  said  property,  much  more  so, 
in  fact,  than  any  of  those  of  his  fellow  stock- 
holders who  were  to  be  tbe  assignors  of  the 
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plaintiffs  herein,  none  of  whom  resided  In 
that  region  or  bad  any  knowledge  of  the 
ralne  of  the  lands  of  their  corporation  as  oll- 
produdns  properties.  In  the  year  1911  said 
J.  D.  Martin  learned  that  one  George  W. 
Oameron,  of  San  Francisco,  was  desirous  of 
purchasing  not  less  than  20,000  shares  of 
the  capital  stock  of  the  Lost  Hills  Mining 
Company,  and  woald  be  willing  to  pay  there- 
for $8  per  share,  and  that,  it  he  could  suc- 
ceed in  purchasing  said  stock  of  the  Lost 
Hills  Mining  Company  for  said  price,  he 
would  also  be  willing  to  buy  certain  other 
properties  in  which  the  firm  of  Dudley  & 
Martin  and  the  Lake  Shore  Oil  (Company 
were  interested.  Upon  learning  these  facts, 
as  the  complaint  alleges,  said  Martin  devised 
a  scheme  by  which  he  was  to  efTect  a  sale  of 
all  the  properties  in  which  he  was  Interested 
to  Cameron,  as  a  part  of  which  he  was  to 
Induce  the  said  assignors  of  plaintiffs  to 
place  their  stock  in  escrow  in  one  block,  to 
be  taken  up  by  an  tmdlsclosed  purchaser  at 
the  price  of  $5  i>er  share.  In  order  to  carry 
out  said  scheme,  said  Martin  f-ought  the  aid 
and  co-operation  of  his  codefendant  Linde- 
mann,  who  was  the  secretary  of  the  Lost 
Hills  Mining  Company,  and  to  whom,  for  his 
share  in  the  scheme,  he  promised  a  portion 
of  the  profits  to  spring  from  the  consumma- 
tion of  the  transaction  by  which  Martin  and 
Lindemann  would  appropriate  the  difference 
between  $5  and  $8  per  share  upon  the  trans- 
fer of  said  stock.  The  scheme  was  carried 
Into  effect  The  defendants  represented  to 
their  fellow  stockholders  that  there  was  an 
undisclosed  purchaser  for  their  stock  who 
was  to  pay  $5,  and  no  more,  per  share  for 
the  same,  provided  it  was  placed  in  escrow 
in  one  block  in  a  certain  bank,  to  be  taken 
by  such  purchaser  upon  making  said  pay- 
ment; that  the  said  stock  was  not  worth 
more  than  $5  per  share,  and  could  not  be 
sold  for  more;  and  that  said  Martin  and 
Lindemann  would  themselves  Join  with  their 
fellow  stockholders  in  placing  their  stock 
also  In  said  escrow  to  be  sold  at  $5  per  share. 
Relying  upon  these  false  and  fraudulent  rep- 
resentations upon  the  part  of  said  Martin 
and  Underaann,  and  upon  the  superior 
knowledge  of  the  situation  possessed  by 
them,  and  having  no  knowledge  to  the  con- 
trary, the  assignors  of  the  plaintiffs  placed 
their  stock  in  said  escrow  for  transfer  to 
said  undisclosed  purchaser  thereof  at  the 
l)rice  of  $5  per  share;  and  thereafter  said 
Cameron  went  to  the  bank  where  said  stock 
had  been  placed,  and  received  snld  stock, 
paying  to  the  bank  on  account  of  said  assign- 
ors of  plaintiffs  the  sum  of  $5  per  share 
therefor,  and  also  paying  to  said  defendants 
the  additional  sum  of  $3  per  share,  the  bal- 
ance of  the  real  purchase  price  of  said  stock, 
which  sum  they  received  and  have  ever  since 
retained.  Upon  learning  of  the  fraud  which 
had  been  practiced  upon  them,  the  assignors 
of    plaintiffs    transferred    their    req;)ectiTe 


claims,  demands,  and  causes  of  action  against 
said  Martin  and  Lindemann  to  the  plaintiffs 
herein  in  trust  for  collection,  whereupon  said 
plaintiffs  instituted  this  action. 

[1]  We  are  unable  to  give  our  concurrence 
to  the  views  of  the  trial  court  In  sustaining 
the  defendants'  demurrers  without  leave  to 
the  plaintiffs  to  amend 'upon  the  ground  that 
the  causes  of  action  set  forth  in  the  com- 
plaint were  not  assignable.  It  is  true,  as  the 
respondents  contend,  that  naked  actions  foe 
fraud  and  deceit  are  not  the  subject  of  as- 
signment under  long  and  well  settled  rules  of 
equity.  But  the  state  of  facts  set  forth  in 
the  plaintiffs'  amended  complaint  and  above 
recited  does  not  present  a  case  where  the 
plaintiffs  are  seeking  to  recover  upon  assign- 
ed claims  for  damages  for  naked  fraud  and 
deceit.  Involving  no  substantial  right  of  prop- 
erty In  plaintiffs'  assignors.  On  the  contrary 
the  facts,  in  our  opinion,  clearly  show  that 
the  defendants,  by  means  of  their  alleged 
fraudulent  and  deceitful  acts  and  conduct, 
were  enabled  to  come  into  possession  of  an 
amount  of  money  representing  the  difference 
between  $8  a  share,  which  the  respective 
stockholdings  of  plaintiffs'  assignors  in  the 
Lost  Hills  Mining  Company  were  really 
worth,  and  for  which  they  were  actually  sold, 
and  the  sum  of  $5  per  share,  which  was  all 
that  the  plaintiffs'  assignors  received  for 
their  said  stock  by  reason  of  the  defendants' 
fraudulent  and  deceitful  representations. 
This  sum  of  money,  amounting  to  the  exact  ■ 
damages  claimed  In  this  action,  was  a  sum 
of  money  which  these  defendants  must  be 
equitably  held  to  have  received  and  retained 
for  the  use  and  benefit  of  the  plaintiffs'  as- 
signors, the  right  to  recover  which  was  a  sub- 
stantial part  of  their  cause  of  action  against 
said  defendants.  It  Is  not  disputed  that  the 
form  of  assignment  to  plaintiffs  was  suffi- 
cient to  cover  the  entire  equitable  and  prop- 
erty rights  and  claims  of  the  plaintiffs'  as- 
signors In  the  premises,  and  was  thus  a 
transfer  of  much  more  than  a  mere  naked 
right  of  action  for  fraud  and  deceit,  since 
It  included  also  the  right  to  recover  the 
respective  sums  of  money  which  the  defend- 
ants had  received  for  the  use  and  benefit  of 
plaintiffs'  assignors,  and  to  which  in  equity 
they  were  justly  entitled. 

[2]  This  being  so  we  are  entirely  satisfied 
that  these  several  causes  of  action  were  as- 
signable under  sections  953,  954,  and  1044  of 
the  Civil  Code.  Henderson  v.  Henshall,  64 
Fed.  320,  380,  4  C.  O.  A.  357;  Fox  v.  Hale  & 
Norcross  S.  M.  Co.,  108  Cal.  478,  41  Pac.  328. 
The  earlier  cases  dted  by  respondents  in 
support  of  the  rulings  of  the  trial  court  will 
not  be  found  to  be  in  confiict  with  the  views 
above  expressed,  for  In  each  of  them  the 
decision  of  the  cause  upon  appeal  is  express- 
ly limited  to  the  statement  of  the  rule  that 
a  naked  right  to  sue  for  fraud  and  deceit  la 
not  assignable.  The  recent  case  of  Greenlee 
r.  Los  Angeles,  etc,  Bank,  171  OaL  371, 153 
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law,  leuas  more  Buppoix  va  lae  upyeuttuLs 
contention  than  to  that  of  the  respondent, 
for  the  plain  Intimation  of  the  learned  Jus- 
tice writing  the  opinion  In  the  case  Is  that, 
if  an  interest  In  property  passes  by  the  terms 
of  the  assignment,  it  gives  to  the  assignee 
the  right  to  enforce  the  remedies  of  his  de- 
frauded assignor. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that,  in  so  far  as  the  general  demur- 
rer was  concerned,  the  trial  court  was  in 
error  in  sustaining  it  upon  the  stated  ground 
of  the  nonassignability  of  the  several  causes 
of  action,  and  that,  as  to  the  point  made  up- 
on special  demurrer,  the  trial  court  exceeded 
its  discretion  in  undertaking  to  sustain  these 
without  leave  to  the  plaintiff  to  amend. 

Judgment  reversed. 

We  CMicur:  MJNNON,  P.  J,;  KB3RRI- 
GAN,  J. 


(84  Ca).  App.  107) 
C3RITTBNDEN  ▼. 


ST.  HILL.    (Civ.  1946.) 


(District  Court  of  Appeal,  IHrst  District,  Cali- 
fornia.    June  13,  1017.     Rehearing  Denied 
by  Supreme  Court  Aug.  6,  1917.) 

1.  ETlection  of  Remiedibs  ^s»3(1)— Reuedixs 
Subject  to  Election. 

Where  defendant  was  in  default  in  the  pay- 
ment of  rent  for  plaintiff's  premiseg,  and  plain- 
tiff brought  an  action  for  the  rent,  in  which  de- 
fendant interposed  a  cross-complaint,  preventing 
plaintiff  from  dismissing  the  action,  the  institu- 
tion of  the  action  was  not  an  election  of  reme- 
dies, or  a  waiver  of  the  right  to  maintain  an  ac- 
tion for  the  possession  of  the  premises,  preclud- 
ing plaintiff  from'  bringing  an  action  of  unlaw- 
ful detainer;  there  being  no  payment  or  accept- 
ance of  rent,  or  valid  tender  of  the  rent,  and  no 
element  of  estoppel,  making  it  inequitable  or 
unjust  to  allow  the  plaintiff  to  recover  in  the  ac- 
tion of  unlawful  detainer. 

2.  Election  of  Remedies  ®s>1— Natcbe  ox- 
Doctrine. 

The  basis  of  the  doctrine  of  the  election  of 
remedies  is  found  in  the  proposition  that,  where 
there  is  by  law  or  by  contract  a  choice  between 
two  remedies  which  proceed  upon  opposite  and 
irreconcilable  claims  of  right,  the  one  taken  must 
exclude  and  bar  the  prosecution  of  the  other. 

8.  Election  of  Remedies  ®=>3(1) — Remedies 
Not  Inconsistent. 
Where  tbe  law  affords  distinct,  but  not  in- 
consistent, remedies,  an  election  to  follow  one 
does  not  operate  as  a  waiver  of  the  other. 

4.  Election  of  Remedies  €=33(1) — Inconsist- 
ent Remedies. 
Inconsistent  remedies  may  in  general  proceed 
concurrently ;  hut  the  satisfaction  of  the  claim 
by  one  remedy  puts  an  end  to  the  enforcement 
of  the  other. 

6.  Pleading  is=»8(ll)  —  Facts  ob  Concltj- 
BIONS— Ownebship. 
In  an  action  of  unlawful  detainer,  an  alle- 
gation of  plaintiff's  ownership  of  the  property 
was  not  objectionable  as  a  'Conclusion  of  law, 
especially  where  the  allegation  was  made  by 
way  of  an  amendment  during  the  trial,  and  no 
demurrer  was  interposed  thereto,  or  denial  there- 
of made. 


Action  by  William  C.  Crittenden  agiimt 
Constance  St.  UUl.  From  a  Judgment  lot 
plaintiff,  defendant  appeals.    Affirmed. 

John  T.  Thomt<m  and  Leo  C.  Lennon.  toth 
of  San  Francisco,  tor  appellant.  WilliMi  a 
Nunlist  and  William  M.  Simmons,  both  o! 
San  Francisco,  for  respondent 

LENNON,  P.  J.    This  is  an  action  in  un- 
lawful detainer.     The  irteaded    and  proTtn 
facts  of  the  case  show,  substantially,  that  (« 
the  10th  day  of  June,  1914,  tbe  defendart 
herein  and  one  Everson  entered  Into  a  leij>« 
of  the  premises  in  controversy.     Plaintilf  ac- 
quired title  to  the  demised   premises  fp-iu 
Everson  on  December  14th  of  the  same  ywr. 
Immediately  following  this  change  of  own- 
ership, disputes  arose  between   tbe  plaiL'iS 
and  defendant  concerning  the  legality  of  iLs 
lease  held  by  the  latter,  wbicb   finallr  ful- 
minated in  litigation  between  tbem.    FioaiL^. 
however,  the  plaintiff,  on  July  3,  1915,  agretTl 
to  waive  his  objections  to  the  suffidency  o". 
the  lease,  and  further  agreed  not  to  disturb 
the  defendant  in  the  possession  of  tbe  prem- 
ises, in  consideration  of  her  paying  the  ar- 
rears in  rent,  which,  at  that  time,  amoanti=-i 
to  $1,260,  and  covering  a  period  of  6  muoUu 
at  the  monthly  rental  of  $210  as  stipulated  hi 
the  lease;    Hie  rent  not  being  paid  as  thus 
agreed,  plaintiff  commenced  an  action  ca  the 
6th  day  of  July,  1915,  to  recover  the  saiae 
from  the  defendant,  and  in  that  action  sa«d 
out  an  attachment.     The  defendant,  on  the 
16th  day  of  July,  filed  her  answer  to  tbe  com- 
plaint therein,  together  with  a  counterclaiji 
for  damages,  and  at  the  same  time  procured  i 
release  of  the  attachment.    Ttiat  action  and 
the  Issues  arising  therein  are  still  pendln: 
undetermined.     On   July   15,    1915,    another 
month's  rent  became  due,  and  tbe  defasdut 
offered  to  plaintiff  the  sum  of  $210,  condi- 
tioned upon  his  giving  a  receipt  for  the  rent 
for  that  period.     Plaintiff  refused  to  comi^j 
with  tills  condition,  upon  tbe  groand  that,  if 
he  did  80,  it  would  constitute  an  admiados 
upon  his  part  tliat  only  that  sum  was  doe  as 
rent,  and  would  also  prejudice  his  riglit  to  in- 
stitute the  present  unlawful  detainer  suit. 
A  similar  receipt  was  presented  eacb  month 
as  the  rent  became  due,  and  until  tbe  tluoe  ct 
the  trial  of  the  present  action.    On  tbe  letb 
day  of  July,  plaintiff  demanded  of  defendai: 
the   possession   of  the  leased  pronls^   c: 
payment  to  him  of  the  rent,  amounting  at  tha: 
time  to  tlie  sum  of  $1,470,  which  was  tlie  ag- 
gregate of  the  rent  due  for  7  montlis,   fr-'d 
the  15th  day  of  January,  1915,  to  ttie  ir>-.-i 
day  of  August  of  the  same  year.     Xhis  -1^ 
mand  not  having  been  complied  witb.  plaii' 
tiff  therein  on  the  28th  day  of  July  Instituti -i 
tbe  present  action  In  unlawful  detainer  :< 
recover  possession   of  the  leased    pre^tni^H 
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Defendant  filed  her  answer  herein,  and  after 
trial,  which  was  had  on  the  13th  day  of  Jan- 
nary,  1910,  Judgment  was  rendered  In  favor 
of  plalntlfl  and  against  defendant  for  posses- 
sion of  the  leased  premises,  for  the  forfeiture 
of  the  lease,  and  for  the  sum  of  $2,520  as  rent 
for  a  period  of  12  months  accruing  up  to  the 
time  of  the  trial,  together  with  attorney's 
fees  and  costs.  The  appeal  is  from  the  judg- 
ment 

The  principal  point  presented  In  support 
of  the  appeal  and  urged  for  a  reversal  Is 
contained  in  the  contentton  that  the  defend- 
ant was  justifled  In  retaining  possession  of 
the  premises  without  payment  of  rent,  be- 
cause of  the  fact  that,  prior  to  the  service 
of  the  notloe  to  quit,  respondent  had  com- 
menced the  action  for  rent  hereinbefore  re- 
ferred to,  and  therefore,  it  is  asserted,  that 
the  legal  effect  of  the  commencement  of  such 
action  was  to  affirm  the  lease,  the  lawful- 
ness of  her  possession,  and  to  recognize  her 
tenancy  as  existing  up  to  the  period  sued  for, 
and  that  this  action  precluded  the  plaintiff 
from  commencing  the  unlawful  detainer  ac- 
tion, except  for  breaches  occurring  subsequent 
to  such  period.  In  other  words,  the  defend- 
ant contends  as  a  matter  of  law  that,  when 
she  became  in  default,  respondent  had  an 
Section  of  two  remedies:  He  could  either 
commence  an  action  for  rent,  or  he  could  in- 
stitute unlawful  detainer  proceedings;  but, 
having  elected  to  pursue  the  former,  he  there- 
by affirmed  the  lease  and  waived  his  right  to 
the  latter  remedy.  The  evident  Intention  of 
the  plaintiff  in  invoking  the  aid  of  the  law 
was  to  collect  from  the  defendant  the  rent  of 
the  premises  which  she  admittedly  occupied 
and  enjoyed  from  January  15,  1915,  without 
the  payment  of  any  rent,  and  it  is  manifest 
that  he  had  no  intention  of  either  conflrm- 
Ing  the  lease  or  Insisting  upon  a  forfeiture 
thereof  in  its  strict  sense. 

11-4]  In  oar  opini<m  the  mere  institution  of 
the  rent  action  did  not  have  the  legal  effect 
claimed  for  it,  nor  did  it  indicate  a  waiver 
of  the  right  to  maintain  an  action  for  tlie  pos- 
session of  the  premises.  By  the  original  ac- 
tion plaintiff  was  seeking  to  recover  the  rent 
due  him,  and,  being  resisted  in  that  action, 
be  lias  resorted  to  a  more  expeditious  pro- 
ceeding to  accomplish  this'  result  The  basis 
of  the  doctrine  of  election  of  remedies  Is 
founded  In  the  proposition  that  where  there 
is,  by  law  or  by  contract,  a  choice  between 
two  remedies,  which  proceed  upon  opposite 
and  irreconcilable  claims  of  right,  the  one 
taken  must  exclude  and  bar  the  prosecution 
of  the  other.  Tills  doctrine  is,  therefore,  gen- 
erally regarded  as  being  an  application  of 
the  law  of  estoppel.  9  Ruling  Case  Lew,  p. 
956  et  seq.  Here  no  such  element  exists. 
There  was  no  payment  or  acceptance  of  the 
rent  or  any  offer  to  pay,  except  the  offers 
made  upon  the  condition  that  defendant  had 
DO  right  to  exact;  nor  does  the  record  dis- 
close any  element  of  estoppel  which  makes  it 


inegnitahle  or  unjust  to  allow  the  plaintiff 
the  fruits  of  the  Judgment  appealed  from; 
nor  are  the  two  actions,  in  our  opinion,  inccm- 
sistent  One  is  for  the  income  of'  the  prop- 
erty; the  other,  for  the  possession  of  the 
property  Itself,  which  is  In  part  based  upon 
the  latter  default  In  Arnold  v.  Krigbaum, 
169  CaL  146,  146  Pac.  423,  Ann.  Cas.  1916D, 
370,  it  is  held  that  the  action  for  unlawful 
detainer  is  one  for  the  recovery  of  the  pos- 
sessiim  of  property  primarily,  and  that  the 
rent  found  due  is  a  mere  Incident  to  the  main 
object  ,The  rights  litigated  In  the  two  ac- 
tions are  therefore  entirely  different;  and 
where  the  law  affords  distinct  but  not  in- 
consistent remedies,  the  election  to  follow 
one  does  not  operate  as  a  waiver  of  the  other. 
American  Process  Co.  v.  Florida,  etc.,  56  Fla. 
116,  47  South.  942,  16  Ann.  Cas.  1056.  All 
inconsistent  remedies  may  in  general  pro- 
ceed concurrently;  but  of  course,  the  satis- 
faction of  the  claim  by  oua  remedy  puts  an 
end  to  the  enforcement  of  the  other.  Id. 
Here  there  was  no  satisfaction  of  the  actioa 
Instituted  for  the  recovery  of  the  rent  bo* 
cause  It  never  went  to  Judgment,  and  re- 
spondent had  no  power  to  dismiss  the  same, 
by  reason  of  the  fact  that  the  defendant  In 
addition  to  her  answer,  Intetposed  a  cross- 
complaint  for  damages.  We  conclude,  there- 
fore, that  under  the  circumstauoes  of  this 
case  the  filing  of  the  action  for  reat  did  not 
preclude  respondent  from  proceeding  in  un- 
lawful detainer. 

[6]  Appellant  further  contends  that  the 
complaint  falls  to  state  a  cause  of  action,  for 
the  reason  that  the  respondent  failed  to 
properly  connect  himself  in  the  allegations  of 
his  complaint  with  £}verson,  the  original  les- 
sor of  the  defendant  and  that  his  allegation 
of  ownership  is  In  form  a  mere  conclusion  of 
law.  There  is  no  merit  in  this  coutention 
(Johnson  v.  Vance,  86  Cal.  128,  24  Pac.  863) ; 
and  especially  Is  this  contention  without 
merit  when  considered  In  the  light  of  the 
fact  that  the  allegation  complained  of  was 
made  by  way  of  an  amendment  during  the 
course  of  the  trial,  and  no  demurrer  was  in- 
terposed thereto,  or  denial  thereof  made. 
Furthermore,  no  injury  is  shown  to  have  re- 
sulted to  the  appellant  therefrom. 

The  Judgment  is  affirmed. 

We  concur:  KERRIGAN.  J.;  RICH- 
ARDS, 3. 

(34  Cal.  App.  76) 
GAY  T.  MILWAUKEE  BREWEaaY  OF  SAN 
FRANCISCO.     (Civ.  1983.) 

(District  C!ourt  of  Appeal,  First  District  Cali- 
fornia.   June  8,  1917.    Rehearing  Denied 
by  Supreme  Court  Aug.  6,  1917.) 

1.  Pbincipal  and  Sukktt  iS=»66(l)— Liabili- 
TT— LntrrATioN  as  to  Amount. 
Where  liability  of  surety,  under  a  bond  given 
by  tenants  to  secure  payment  of  rent  was  lim- 
ited, it  was  not,  because  it  had  been  partly  re- 
imbursed by  lessees,  liable  for  more  than  amount 
stated  in  bond. 
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2.  PbIXCIPAI.  and  StTXETT  «=>171— RiORTS  AS 

TO  Obeditors  —  Recovebt  or  Paticent  bt 

Mistake. 
Where  liability  of  surety  on  a  bond,  given 
by  a  tenant  to  secure  payment  of  rent,  is  lim- 
ited, it  can  recover  amount  in  excess  of  that 
called  for  by  its  bond,  paid  by  it  under  mistake 
of  fact. 

Appeal  from  Supertor  Coart,  City  and 
County  of  San  Francisco;  B.  P.  Sbortall, 
Judge. 

Action  by  Mary  Oay  against  tbe  Mllwan- 
kee  Brewery  of  San  Francisco.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Bourdette  &  James  and  Franklin  T.  Foore, 
all  of  San  i^anclsco,  for  appellant.  Walter 
Perry  Jobnaon,  of  San  Francisco,  for  re- 
spondent 

PDR  CURIAM.  By  ttais  acUon  plaintiff 
seeks  to  recover  rent  onder  a  lease,  and  to 
bold  tbe  defendant  as  surety  nnder  a  bond 
given  by  it  to  secure  Its  payment.  In  de- 
fense of  tbe  action  the  defendant  pleaded 
that  Its  liability  was  expressly  limited  by  tbe 
terms  of  tbe  bond  to  the  sum  of  $5,000,  and 
averred  that  in  accordance  with  the  demands 
of  the  plaintiff  made  upon  It  monthly  it  had 
paid  thereunder  the  full  sum  of  $5,000,  and 
that  its  entire  liability  was  thereby  extin- 
guished. With  its  answer  the  defendant  filed 
a  cross-complaint,  in  which  it  was  set  forth 
that  it  had,  in  addition  to  the  $5,000,  paid 
by  mistake  the  sum  of  $o50,  and  prayed  Judg- 
ment against  the  plaintiff  for  this  amount 
It  recovered  Judgment  in  accordance  with  Its 
prayer,  and  the  appeal  is  by  plaintiff  from 
such  Judgment 

It  appears  from  the  record  that  the  de- 
fendant was  reimbursed  by  the  lessees,  its 
principals,  a  portion  of  the  amount  paid  by 
it  under  tbe  bond, 'and  tbe  only  question  here 
presented  is  whether  or  not  a  surety  Is  re- 
quired to  account  to  the  obligee  of  the  bond 
for  such  payments;  It  being  the  contention 
of  Uie  plaintiff  that  the  defendant  as  surety 
is  liable  for  the  amount  stated  in  the  bond 
above  and  beyond  any  sum  th^t  it  may  have 
received  from  the  lessees  by  way  of  reim- 
bursement 

It]  We  do  not  think  that  this  contention 
can  be  maintained.  The  defendant,  as  sure- 
ty, bavlng  paid  to  plaintiff  all  that  It  under- 
took to  pay  under  the  bond,  is  under  no  ob- 
ligation to  pay  any  further  sum.  Upon  pay- 
ment by  it  of  tbe  rent  as  it  became  due,  the 
lessees  became  liable  to  the  defendant  for  the 
amount  so  paid,  and  tbe  defendant  bad  a 
right  to  pursue  them  for  its  return,  and  any 
amount  so  recovered  would  not  Inure  to  the 
benefit  of  the  lessor.  The  defendant  having 
responded  to  all  tbe  requirements  of  its  con- 
tract of  suretyship,  no  further  liability  can 
be  Imposed  upon  it. 

The  judgment  Is  affirmed. 


Addenda  to  Opinion  on  File 

[2]  In  tbe  opinion  on  file  in  this  canse  we 
omitted  to  refer  to  the  contention  of  appel- 
lant— although  we  had  considered  It  and 
found  it  untenable — ^that  the  $550  paid  by  re- 
spondent in  excess  of  the  amount  called  for 
by  Its  bond  was  paid  Toluntarily,  and  conse- 
quently cannot  be  recovered  by  It.  Aa  is  to 
be  gathered  from  the  opinion  already  filed, 
tbe  evidence  establishes  that  this  payment 
was  made  through  a  mistake  of  fact.  Tbe 
trial  court,  tberefoce,  was  not  in  error  in 
holding  that  it  could  be  recovered,  and  in 
rendering  Judgment  accordingly. 

(34  Cal.  App.  m 
HENRY  COWELIi  LIME  &  CEMENT  CO.  v. 
SMITH.    (Civ.  2125.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  9,  1817.    Rehearing  Denied 
by  Supreme  Court  Aug.  6,  1917.) 

1.  ASSIOKUENTS    FOB    BENEFTI    Ot    CBEDITOBS 

€=342— Estoppel  to  Attack. 
A  creditor,  who,  after  an  assignment  for 
benefit  of  creditors  to  representative  of  Board 
of  Trade,  attends  creditors'  meeting  and  presents 
his  claim,  with  knowledge  of  assignee's  purpose 
to  close  debtor's  business,  waives  all  objections 
to  the  regularity  of  the  assignment  and  as- 
signee's title  to  the  assets,  although  he  does 
not  know  until  afterwards,  but  before  sale  of  as- 
sets, of  assignment  by  first  assignee  to  second, 
both  acting  for  the  Board  of  Trade,  but  does  not 
object  until  after  sale. 

2.  ASSIONMENTS     FOB    BENEFTT    OF    CSKDrTORS 

®=»352— Action  Against  Assignee — Find- 

INO& 

In  an  action  by  a  creditor  against  an  as- 
signee for  benefit  of  creditors,  a  finding  that 
plaintiff  consented  to  the  assignment  necessarily 
implies  that  plaintiff's  attorney,  on  whose  ac- 
tions finding  is  based,  had  authority  to  present 
claim  and  consent  to  assignment 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Qeo.  B.  Crotbers, 
Judge. 

Action  by  Henry  Ciowell  Ldme  &  Cement 
Ck>mpany  against  Henry  Xj.  Smith.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Hatch  &  Hatch,  of  San  Francisco,  for  ap- 
pellant. J.  O.  De  Forest,  of  San  Francisco, 
for  respondent 

PE:r  CURIAM.  One  Draeseke,  b^Uig  In 
falling  circumstances  financially,  on  tbe  9tlx 
day  of  October,  1913,  executed  an  assignment 
of  his  property  to  Jesse  A.  Muller,  as  tras- 
tee  for  the  benefit  of  Draeseke's  creditors, 
and  on  the  15th  day  of  October,  MuUer 
and  Draeseke  executed  another  assignment 
of  the  same  property  for  the  same  pur- 
pose to  the  defendant  Henry  L.  Smith. 
Smith  was  secretary  of  the  San  Francisco 
Board  of  Trade,  and  the  assignments  to 
him  and  Muller  were  both  made  for  tbe 
purpose  of  closing  up  Draeseke's  business 
and  paying  the  proceeds  of  the  sale  of 
his  property  to  his  creditors  ratably.     Pur- 
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Draeseke's  property.  Draeseke  was  at  the 
time  of  these  assignments  Indebted  to  the 
plaintiff  In  the  sum  of  ?450.  On  October  14, 
1913,  defendant  called  a  meeting  of  Drae- 
seke's creditors  to  be  held  at  2  o'clock  p.  m. 
of  that  day.  Notice  of  this  meeting  was  giv- 
en to  the  plaintiff,  and  an  admission  of  serv- 
ice of  this  notice  was  signed  by  the  plaintiff 
and  Is  In  evidence  here.  Plaintiffs  attorney 
attended  that  meeting.  It  was  held  pursu- 
ant to  the  notice,  and  on  the  16th  day  of  Oc- 
tober, 1913,  and  with  full  knowledge  of  the 
assignment  to  MuUer  and  its  purpose,  the  at- 
torney for  the  defendant  delivered  to  the 
Board  of  Trade — ^whose  representatives  both 
Muller  and  Smith  were  In  the  whole  transac- 
tion— a  statement  of  the  plaintiff's  account 
•with  Draeseke,  together  with  a  letter  In 
which  It  was  stated  that  the  writer  under- 
stood that  the  affairs  of  Draeseke  were  being 
settled  through  the  Board  of  Trade,  and 
asked  to  be  advised  as  to  the  action  already 
taken  and  future  action  which  might  be 
taken  in  the  matter.  On  October  28,  1913, 
the  defendant  sold  the  property  of  Draeseke 
■which  *as  In  his  hands  under  the  assignment 
to  him,  and  subsequently  made  a  dividend 
of  the  proceeds.  ^1  the  creditors  except  the 
plaintiff  received  and  accepted  their  divi- 
dends from  the  defendant  The  plaintiff  re- 
fused to  do  this,  and  brought  action  against 
Draeseke,  and  on  November  6,  1913,  levied 
an  attachment  in  said  action  upon  all  funds 
in  the  defendant  Smith's  hands  belonging  to 
Draeseke.  The  plaintiff  subsequently  ob- 
tained judgment  in  that  action  against  Drae- 
.eeke,  upon  which  execution  was  issued  against 
the  property  of  Draeseke,  and  served  by  the 
sheriff  upon  the  defendant  Smith,  by  which 
levy  was  made  upon  all  moneys  in  Smith's 
hands  belonging  to  Draeseke.  The  defendant 
answered  the  levy  of  the  execution  with  the 
statement  that  he  had  no  funds  in  his  hands 
belonging  to  Draeseke.  The  writ  was  return- 
ed unsatisfied,  and  this  action  was  thereupon 
begun  against  Smith  for  the  amount  of  the 
judgment.  The  trial  court  found  on  all  the 
Issues  against  plaintiff,  and  the  plaintiff  ap- 
peals from  the  judgment  entered  pursuant 
to  these  findings. 

[1]  The  vital  finding  Is  that  plaintiff  con- 
sented to  these  assignments.  It  is  contended 
by  the  defendant  that  the  attendance  of 
plaintiff's  attorney  at  the  meeting  of  credi- 
tors of  October  14,  1913,  and  the  subsequent 
presentation  of  plaintiff's  claim  with  full 
knowledge  that  the  affairs  of  Draeseke  were 
in  the  hands  of  the  Board  of  Trade  for  set- 
tlement, constituted  a  consent  to  the  assign- 
ment, or,  to  put  it  in  other  words,  a  waiver 
of  objections  thereto.  This  contention  we 
think  must  be  sustained.  There  is  a  general 
rule  that  a  creditor  who  files  his  claim  un- 
der such  an  assignment  thereby  waives  all 
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assets.  Lacy  v.  Gunn,  144  CaL  511,  78  Pac. 
30.  And  it  is  well  settled  that,  where  one 
comes  In  under  the  assignment  and  proceed- 
ings in  such  a  way  as  to  entitle  himself  to 
share  in  the  dividends  arising  from  the  as- 
sets in  the  hands  of  the  assignee,  be  waives 
all  objections  to  the  title  of  the  assignee  to 
such  assets.  Appeal  of  Smith,  86  Mich.  149, 
158,  48  N.  W.  864.  Many  other  cases  laying 
down  a  similar  rule  might  be  cited,  but  these 
are  sufficient  The  appellant  certainly  placed 
itself  within  this  rule.  It  filed  its  claim  with 
knowledge  of  the  purpose  of  the  assignee  to 
close  Draeseke's  business,  and  gave  no  sign 
of  its  dissent  until  the  property  which  was- 
the  subject  of  the  assignment  had  been  sold. 

Plaintiff's  counsel  contends  that  neither  be 
nor  his  client  acted  with  full  knowledge  of 
the  facts;  but  the  only  fact  which  It  Is  seri- 
ously contended  they  did  not  know  was  that 
of  the  second  assignment.  They  certainly 
knew  of  this  on  October  18th,  and  waited 
thereafter  until  October  30th  before  object- 
ing in  any  way  to  the  assignment  to  Smith. 
We  do  not  attach  much  importance  to  this 
contention  for  another  reason,  and  that  is 
that  both  Smith  and  Muller  were  acting  at 
all  times  for  the  Board  of  Trade,  and  this 
plaintiffs  counsel  at  all  times  knew;  and 
the  change  of  assignments,  therefore,  did 
not  Affect  plaintiff's  rights  in  any  way. 

[2]  It  is  contended  that  plaintiff's  counsel 
had  no  authority  to  assent  to  the  assignment 
upon  the  ground  that  an  attorney  has  no  au- 
thority to  compromise  a  claim ;  but  the  trial 
court's  finding  that  the  plaintiff  consented  to 
the  assignment  necessarily  Implies  a  con- 
clusion on  the  part  of  the  trial  court  that 
plaintiff's  counsel  did  have  authority  to  pre- 
sent the  claim  to  the  Board  of  Trade  and  to 
consent  to  the  assignment,  and  the  trial 
court  having  so  found  upon  what  we  con- 
sider sufficient  evidence,  the  judgment  cannot 
be  disturbed  upon  that  ground. 

The  judgment  is  affirmed. 

(M  Cal  App.  218) 
SHUET  v.  MUIiCREVX,  County  Clerk. 
(Civ.  2153.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. June  29,  1917.  Rehearing  Denied 
July  28,  1917;  Denied  by  Supreme  Court 
Aug.  27,   1917.) 

1.  Bailboads  «=»164— TBtrsT  Deed. 

A  trust  deed,  whereby  a  railroad  company 
granted  all  of  its  property  to  a  trust  company 
In  trust  as  security  for  the  payment  of  its  bonds 
and  attached  interest  coupons,  was  in  effect  a 
mortgage. 

2.  Railboads  <8=>134(^  —  Assumption  oy 
MoRTOAOE  Obligations— Effect. 

Where  one  railroad  leased  the  property  of 
another,  subject  to  a  mortgage,  and  agreed  to 
pay  the  interest  on  the  t>onded  debt  of  the  other 
road,  and  perform  all  the  covenants  of  the  debi 
of  trust  securing  the  bond  issue,  the  lessee  as- 
sumed the  obligation  of  the  other  so  far  as  the 
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payment  of  interest  on  the  bonds  was  concerned, 
thereby  becoming  a  principal  debtor  as  between 
the  two  roads,  the  other  road  becoming  surety, 
and  if  the  mortgagee  or  a  beneficiary  under  the 
mortgage  sought  to  enforce  its  right  against  the 
lessee,  it  was  required  to  sue  to  foreclose  the 
mortgage,  and,  in  case  of  deficiency,  could  pur- 
sue the  lessee  therefor,  since  a  creditor  is  enti- 
tled to  enforce  all  collateral  obligations  for  the 
payment  of  his  debt  which  a  person  standing 
in  the  situation  of  a  surety  for  others  holds  for 
his  indemnity. 

Petition  for  writ  of  mandate  by  Herbert  S. 
Sliney  against  H.  I.  Mulcrevy,  as  County 
Clerk  of  the  Qty  and  Ckmnty  of  San  Fran- 
cisco, and  ex  officio  Clerk  of  the  Superior 
Court,  eta    Alternative  writ  discharged. 

William  A.  Nunlist,  of  San  Francisco  (G. 
Irving  Wright,  of  San  Pranelsco,  of  counsel), 
for  petitioner.  Jesse  H.  Steinhart,  of  San 
Francisco,  for  respondent, 

PER  CURIAM.  In  this  proceeding  an  al- 
ternative writ  of  mandate  was  issued  by  this 
court,  directed  to  the  respondent,  command- 
ing him  to  issue  a  writ  of  attaclunent  in  a 
certain  action  entitled  "Herbert  S.  Shaey, 
Plaintiff,  versus  Oakland,  Antioch  &  Eastern 
Railway,  a  Corporation,  Defendant,"  or  to 
show  cause  why  he  has  not  done  so.  In  the 
year  1910  the  Oakland  &  Antioch  Railway 
Issued  bonds  in  the  amount  of  $2,000,000,  and 
executed  and  delivered  to  the  Anglo-Califor- 
nia Trust  Company,  as  trustee,  a  mortgage 
or  deed  of  trust,  whereby  it  granted  to  said 
trust  company  all  of  its  property,  in  trust, 
as  security  for  the  payment  of  said  bonds. 
This  mortgage  or  deed  of  trust  has  not  been 
foreclosed  and  Is  now  valid  and  existing. 
Thereafter,  on  March  18,  1912,  the  Oakland  &. 
Antioch  Railway  leased  to  tlie  Oakland,  An- 
tioch &  Eastern  Railway  all  of  its  roadbed 
and  equipment ;  the  lessee  went  into  posses- 
sion of  the  property  under  the  lease,  and  has 
ever  since  been  receiving  the  income  thereof. 
The  consideration  for  the  lease  consisted  of 
a  number  of  covenants  by  the  lessee,  Includ- 
ing the  following: 

"(c)  To  pay  all  fixed  charges,  including  taxes 
and  interest  on  the  bonded  indebtedness  herein- 
before referred  to,  and  do,  keep,  and  perform 
each  and  all  of  the  covenants,  terms,  and  condi- 
tions of  the  mortgage  or  deed  of  trust  securing 
the  bond  issue  hereinbefore  referred  to,  includ- 
ing the  payment  of  said  bonded  indebtedness  as 
the  same  matures  and  is  due  and  payable." 

The  petitioner  here  (plaintiff  in  tbe  attach- 
ment action)  is  the  bolder  by  assignment  of  a 
number  of  coupons  detached  from  certain  of 
the  above-mentioned  bonds.  Said  coupons  be- 
ing unpaid  when  due,  the  petitioner  on  March 
8,  1$)17,  commenced  an  action  against  the 
Oakland,  Antioch  &  Eastern  Railway  in  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  and  applied  therein  for  a  writ  of 
attachment  Respondent  refused  to  issue  the 
writ  upon  the  theory  that  under  the  circum- 
stances above  outlined  the  obligation  was 
secured,  and  therefore  fell  within  the  pro- 
visions of  sections  537.  638  Of  the  Code  of 


Civil  Procedure,  whereupon  tills  proceeding 
in  mandate  was  commenced. 

[1]  The  trust  deed  referred  to  in  the  peti- 
tion which  was  given  as  security  for  the  pay- 
ment of  the  bonds  and  the  interest  coupons 
attached  thereto  must  be  regarded  as,  and  is 
in  effect,  a  mortgage  (McLane  v.  P.  &  S.  V. 
R.  R  Co.,  66  Cal.  606,  612,  6  Pac.  748 ;  BanU 
V,  Wise,  135  Cal.  277,  279,  67  Paa  129) ;  and 
it  is  conceded  ttiat  in  an  action  by  the  bond- 
holders against  the  Oakland  &  Antioch  Itall- 
way,  mortgagor,  the  former  could  not,  by 
virtue  of  the  provisions  of  the  sections  of  the 
Code  of  Civil  Procedure  Just  mentioned,  pro- 
cure a  writ  of  attachment  But  the  petition- 
er contends  that  the  promise  of  the  Oakland, 
Antioch  &  Eastern  Railway  to  pay  the  bonds 
and  interest  was  an  original  Independent  con- 
tract based  upon  an  executed  beneficial  con- 
sideration, which  promise  is  not  In  any  way 
secured  by  said  trust  deed,  and  that  the  duty 
of  the  respondent,  therefore,  was  to  issue  the 
writ  of  attachment  demanded.  Whether  or 
not  this  contention  is  correct  depends  en- 
tirely upon  the  nature  of  the  contract  under 
review.  As  before  stated,  the  Oakland,  An- 
tioch &  Eastern  Railway  took  over  the  prop- 
erty of  the  Oakland  &  Antioch  Railway 
subject  to  a  mortgage,  and  as  part  of  the 
same  transaction  agreed  to  "pay  the  inter- 
est •  *  •  on  the  bonded  indebtedness 
•  •  •  and  •  •  •  perform  all  the  cov- 
enants •  •  •  of  the  mortgage  or  deed  of 
trust  securing  the  bond  issue." 

[2]  By  this  clause  of  the  agreement  under 
the  rule  adopted  In  this  and  many  other  Juris- 
dictions the  Oakland,  Antioch  &  Eastern  Rail- 
way assumed  the  obligation  of  the  Oakland  & 
Antioch  Railway  so  far  as  the  payment  of 
interest  on  the  bonds  was  conoemed,  there- 
by becoming  the  principal  debtor  as  between 
the  two  railway  corporations,  and  the  Oak- 
land &  Antioch  Railway  the  surety;  and  if 
the  mortgagee  or  a  beneficiary  .under  the 
mortgage  seeks  to  enforce  its  right  against 
the  Oakland,  Antioch  &  Eastern  Railway,  the 
lessee,  it  must  sue  to  foreclose  the  mortgage, 
and  should  there  be  a  deficiency  it  may  pur- 
sue the  lessee  therefor.  Tills  rule  is  based 
on  tlie  ground  that  a  creditor  is  entitled  to 
enforce  all  collateral  obligations  for  the  pay- 
ment of  Ills  debt  which  a  person  standing 
in  the  situation  of  a  surety  for  others  holds 
for  his  indemnity.  The  application  of  tills 
principle  Is  made  possible  by  the  aid  of  tlie 
doctrine  of  equitable  subrogation,  under 
which  the  lessee,  by  the  .assumption  of  the 
debt,  has  become,  as  to  the  lessor,  the  prin- 
cipal debtor,  the  lessor  occupying  thereafter 
the  position  of  surety. 

In  the  ease  of  Pa,  Steel  Co.  v.  N.  Y.  Oty 
Ry.  Co.,  198  Fed.  721,  U7  C.  O.  A.  508,  a  les- 
see railroad,  in  consideration  of  the  lease,  as- 
sumed and  agreed  to  pay  the  interest  on  the 
bonded  Indebtedness  of  the  lessor  railroad. 
Bondholders  sought  to  collect  from  the  leesee 
the  amount  of  interest  coupons  without  fore- 
Closing  their  mortgage.    The  court  held  that 
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primary  fond  for  the  payment  of  the  Indebt- 
edness secured  thereby,  and  that  it  necessari- 
ly followed  that  the  assumption  clause,  "If 
constituting  a  promise  for  the  benefit  of  the 
mortgage  bondholders,  was  merely  a  promise 
to  pay  any  deficiency  after  exhausting  the 
mortgage  security";  and,  says  the  court,  fur- 
ther, "granting  that  the  promise  would  be 
for  the  benefit  of  the  bondholders,  and  that  it 
would  support  a  direct  action  by  them,  it 
-would  not  change  its  constitutional  charac- 
ter." The'  lessee  would  be  liable  for  any  de- 
ficiency existing  after  exhausting  the  security 
of  the  mortgage.  The  doctrine  has  found  fre- 
quent application  in  cases  where  the  grantee 
of  the  mortgagor  assumed  the  mortgage  debt. 
In  all  such  cases  In  this  state  it  is  held  that 
the  grantee  becomes  the  principal  debtor,  and 
the  mortgagor  becomes  the  surety;  and  if 
the  mortgagee  seeks  to  enforce  his  rights 
against  the  grantee  he  must  sue  to  foreclose 
the  mortgage.  In  Davis  v.  Davis,  19  Cal.  App. 
797,  at  page  800,  127  Pac.  1051,  at  page  1052, 
the  court  (quoting  Williams  v.  Naftzger,  103 
Cal.  438, 37  Pac  411)  said: 

"An  agreement  on  the  part  of  a  grantee  to  pay 
and  discharge  a  mortgage  debt  upon  the  granted 
premises  for  which  his  grantor  is  liable  renders 
the  grantee  liable  therefor  to  the  mortgagee, 
and  in  an  action  for  the  foreclosure  of  the  mort- 
gage, if  the  mortgaged  premises  are  insufficient 
to  satisfy  the  mortgage  debt,  judgment  may  be 
rendered  against  him  as  well  as  against  the 
mortgagor  for  the  amount  of  such  deficiency. 
This  liability  results  from  the  familiar  doctrine 
in  equity  that  a  creditor  is  entitled  to  the  ben- 
efit of  all  securities  or  collateral  obligations  that 
his  principal  debtor  may  have  given  to  the  sure- 
ty for  the  payment  of  the  debt.  By  the  convey- 
ance of  the  mortgaged  premises  and  the  as- 
sumption of  the  mortgage  debt  by  the  grantee, 
the  latter,  as  between  him  and  his  grantor,  be- 
comes primarily  liable  to  the  mortgagee,  and 
his  vendor  becomes  his  surety.    •    »    • " 

In  Roberts  v.  Fltz  Allen,  120  Cal.  482,  52 
Pac.  818,  the  defendant  "assumed  and  agreed 
to  pay  the  mortgage."    The  court  said: 

"Appellant  claims  that  his  liability  accrued 
April  14,  1890,  when  he  assumed  and  agreed  to 
pay  tlie  mortgage  as  part  of  the  purchase  price 
of  the  property ;  that  bis  obligation  was  a  sep- 
arate and  distinct  undertaking,  disconnected 
from  the  original  promise  of  Fitz  Allen ;  •  *  * 
but  such  is  not  the  law  in  this  state.  The  rule 
is  thoroughly  well  established  that,  where  the 
grantee  of  the  mortgagor  assumes  the  payment 
of  the  mortgage  as  part  of  the  purchase  price, 
he  becomes,  as  to  the  'mortgagor,  the  principal 
debtor  and  the  mortgagor  the  surety.  Williams 
V.  Naftzger,  103  Cal.  438  [37  Pac.  411] ;  Hop- 
kins V.  Warner,  109  Cal.  133  [41  Pac.  86S|. 
The  liability  of  the  grantee  in  such  a  case  is 
the  indebtedness  secured  to  be  paid  by  the  mort- 
gage. But  it  must  be  enforced  by  foreclosure; 
and  a  deficiency  judgment  may  be  entered 
against  him  only  upon  the  security — the  mort- 
gaged premises— becoming  exhausted.  Code  Civ. 
Proc.  I  726 ;  Biddel  v.  Brizzolara,  64  Cal.  362 
[30  Pac.  609] ;  De  Costa  v.  Comfort,  80  Cal. 
507  [22  Pac.  2).8] ;  Thomson  v.  Bettens,  94 
Cal.  82  [20  Pac.  336];  WlUiams  v.  Naftzger, 
103  Cal.  438  [37  Pac.  411],  and  cases  therein 
cited;  Tulare  County  Bank  v.  Madden,  109 
Cal.  314  [41  Pac.  1092]." 


Woods.  122  Cal.  665,  55  Pac.  683;  Page  v. 
Chase.  145  Cal.  578,  79  Pac.  278 ;  20  Am.  ft 
Eng.  Ency.  of  Law,  993. 

There  is  a  conflict  of  authority  as  to  the 
effect  of  such  an  assumption  clause.  In 
Massachusetts,  for  example.  It  has  been  held 
that  the  mortgagee  acquires  no  right  what- 
soever against  the  party  who  assumes  the 
mortgage.  This  is  so  held  because  the  com- 
mon-law doctrine  Is  followed  that  a  person 
who  Is  not  a  party  to  a  contract  cannot  sue 
thereon.  CotRn  v.  Adams,  131  Mass.  133; 
Biddel  v.  Brizzolara,  supra.  In  Colorado, 
Illinois,  Iowa,  and  a  number  of  other  states 
it  has  been  held  that  the  assumption  clause 
gives  a  new  and  Independent  right  to  the 
mortgagee.  Under  thjs  doctrine  the  obliga- 
tion of  the  Oakland,  AnUoch  &  Eastern  Rail- 
way Is  not  connected  in  any  way  with  the 
mortgage,  and  is  unsecured.  In  Maine,  Michi- 
gan, New  Jersey,  ^orth  Carolina,  North  Da- 
kota, Vermont,  Virginia,  Washington,  and  la 
the  United  States  Supremo  Court,  the  doc- 
trine is  the  same  as  in  California. 

As  before  stated,  the  principle  here  involv- 
ed la  most  frequently  discussed  In  cases 
where  there  has  been  a  grant  of  an  estate  In 
fee;  but  in  so  far  as  the  assumption  clause 
is  concerned  there  can  be  no  difference  based 
on  reason  between  the  grant  of  a  leasehold- 
interest  and  one  of  an  estate  in  fee. 

Writ  discharged. 

(34  Cal.  App.  193) 

SARGENT  et  al.  v.  COREY  et  al.    (Civ.  2040.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  26,  1917.    Rehearing  Denied 
by  Supreme  Court  Aug.  23,  1917.) 

1.  Specific  Pekfobmance  ^=321,  24  —  CoN- 
TBACT  TO  Devise— Enfobcement. 

While  a  man  may  ordinarily  make  a  valid 
agreement  to  dispose  of  his  property  in  a  par- 
ticular way  by  will  which  a  court  of  equity  will 
specifically  enforce  by  treating  his  heirs  as  trus- 
tees and  compelling  them  to  convey  the  prop- 
erty according  to  the  contract,  a  contract,  where- 
by the  husband  of  testator's  sister  relinquished 
his  parental  rights  to  his  minor  children  in 
consideration  that  on  the  death  of  the  testator 
and  his  wife,  or  the  survivor,  the  children  should 
succeed  to  their  property,  will  not  be  enforced 
where  testator,  after  the  death  of  his  first  wife 
remarried  without  disclosing  such  agreement  to 
his  second  wife,  and  bad  a  daughter  by  her, 
as  in  such  case  the  equities  of  such  children 
were  not  equal  to  those  of  tiie  second  wife  and 
her  daughter. 

2.  Pleading   is=»248(4)  — Amendment— New 
Cause  of  Action. 

Plaintiffs,  in  an  action  to  recover  realty 
under  a  contract  whereby  testator  in  considera- 
tion of  a  surrender  to  him  of  a  father's  rights, 
agreed  tiiat  plaintiffs  should  succeed  to  his  prop- 
erty, could  not  amend  their  complaint  by  set- 
ting up  the  execution  of  a  joint  will  by  testator 
and  his  wife  in  their  favor,  not  revoked  during 
the  lifetime  of  testator's  wife,  since  such  amend- 
ment presented  a  new  cause  of  action. 

Appeal  from  Superior  Court,  Monterey 
County ;  6.  W.  Nlcol,  Judge. 
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Action  by  Rose  O.  Sargent  and  others 
against  Elfrlda  Eade-Johnson  Corey  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

C.  F.  Lacey  and  J.  A.  Bardln,  both  of 
Salinas,  Andresen  &  Sargent  and  Maxwell 
McNutt,  all  of  San  Francisco,  for  appellants. 
Cbas.  W.  Slack,  W.  W.  Sanderson,  and  Chaun- 
cey  S.  Goodrich,  all  of  Saa  Francisco,  for  re- 
spondents. 

LB^f^'ON,  p.  J>  The  plaintiffs  in  this  ac- 
tion sought  to  secure  a  decree  that  the  de- 
fendants hold  in  trust  for  them  certain  real 
property  which,  by  a  deed  of  gift  dated  Octo- 
ber 24,  1908,  was  conveyed  by  Hiram  Corey 
to  the  defendants  Elfrlda  Eade-Johnson  Cor- 
ey, bis  second  wife,  and  Augusta  Eleanor 
Corey,  his  daughter,  mho  was  the  issue  of 
his  second  marriage. 

The  gist  of  the  plaintiffs'  case  Is  found  In 
the  contention  that  the  conveyance  attacked 
was  executed  In  violation  of  the  rights  of  the 
plaintiffs  arising  out  of  an  oral  contract 
pleaded  and  proven  to  have  been  entered  Into 
by  and  between  Hiram  Corey  and  Rose 
Corey,  his  flrst  wife,  and  Charles  Llttlefleld, 
the  father  of  plaintiffs,  wherein  the  latter 
agreed  to  surrender  unto  Hiram  and  Rose 
Corey,  his  then  infant  children  (the  plaintiffs 
herein),  and  forever  relinquish  all  of  his 
'  rights  as  a  parent  of  said  children  In  consid- 
eration of  the  promise  of  Hiram  and  Rose 
Corey  that  upon  the  death  of  the  survivor  of 
them  the  plaintiffs  herein  "should  and  would 
succeed"  to  the  property  then  owned  or  there- 
after aojulred  by  said  Hiram  and  Rose 
Corey. 

The  circumstances  attending  and  surround- 
ing the  alloged  agreement  as  revealed  by  the 
record  substantially  stated  are  these:  Hiram 
and  Rose  Corey  were  married  in  the  year 
1856.  Hiram  Corey  and  Sarah  Llttlefleld,  the 
mother  of  the  plaintiffs,  were  brother  and 
sister.  Sarah  Llttlefleld  died  on  June  1, 
1871,  and  left  surviving  her  a  husband, 
Charles  Llttlefleld,  and  three  children,  the 
plaintiffs  herein,  who  at  that  time  were  all  of 
tender  age.  After  the  death  of  Sarah  Llttle- 
fleld tlie  Coreys  took  the  three  children  to 
their  home  and  reared  them  as  their  own. 
The  Coreys  had  then  been  married  some  15 
years,  were  without  children  of  their  own, 
and  no  Issue  was  thereafter  bom  to  them. 
Rose  Corey  died  in  March,  1900,  leaving  no 
property.  Thereafter,  on  the  22d  day  of  May, 
1001,  Hiram  Corey  married  the  defendant,  El- 
frlda Corey,  and  in  the  following  year  as  the 
result  of  this  marriage  the  defendant  Augusta 
Eleanor  Corey  was  born.  She  was  the  sole 
Issue  of  that  marriage.  On  October  24,  1908, 
Hiram  Corey  executed  to  his  wife  and  child 
a  deed  of  conveyance  of  certain  real  and  per- 
sonal property  worth  approximately  $200,000, 
and  deposited  this  deed  with  the  Bank  of 
Salinas,  Monterey  county,  with  directions  to 
hold  the  same  until  his  death  and  then  to  de- 
Uver  it  to  the  defendants.    Hiram  Corey  died 


in  September,  1918,  when  the  bank  as  direct- 
ed delivered  the  deed,  followed  by  the  insti- 
tution of  this  action. 

The  trial  court  found  that  the  contract  be- 
tween the  father  of  plaintiffs  and  Hiram  and 
Rose  Corey  had  been  made  upon  an  adequate 
consideration  to  the  respective  parties  there- 
to, but  further  found  that  Elfrlda  Corey  nev- 
er had  notice  or  knowledge,  actual  or  other- 
wise, of  the  making,  existence,  or  terms  of 
said  contract  until  after  the  death  of  her 
husband ;  that  while  said  contract  was  Just 
and  reasonable  when  made,  it  inherently  be- 
came unjust  to  the  defendant  widow  and 
child;  that  it  was  terminated  by  the  mar- 
riage of  Hiram  Corey  and  the  defendant  El- 
frlda, in  May,  1901;  and  that  by  reason  of 
such  marriage  and  the  birth  of  issue  there- 
from the  deed  of  gift  to  the  wife  and  child 
cannot  be  regarded  as  a  vlolatlMi  of  the  con- 
tract. Accordingly  Judgment  was  entered  for 
the  defendants,  from  whldi  the  plaintiffs 
have  appealed. 

[1]  It  is  evident  from  the  record  before  us 
that  the  judgment  of  the  court  below  was  im- 
pelled by  a  consideration  of  the  case  of 
Owens  V.  McNally,  113  Cal.  444,  45  Pac.  710, 
33  L.  R.  A.  369,  and  in  our  opinion  that  case 
is  decisive  of  the  case  at  bar.  In  the  case 
cited  the  facts  were  substantlaUy  these:  One 
Lawrence  McNally,  aged  54  years,  r^resent- 
ed  to  his  niece,  Maria  B.  Owens,  that  he  had 
t>roperty  but  no  one  to  care  for  him,  and 
that  if  she  would  leave  her  home  and  parents 
and  thereafter  live  with  and  care  for  him,  he 
would  bequeath  to  her  all  property  which  he 
might  own  at  the  time  of  his  death.  McNal- 
ly died  intestate,  and  the  niece  instituted  an 
action  against  the  widow  and  other  heirs  for 
speciflc  performance  of  the  agreement  Mr. 
Justice  Henshaw,  the  author  of  the  opinion 
In  that  case,  after  a  very  able  and  clear  dis- 
cussion of  principle  and  authority  bearing 
upon  the  law  and  the  facts  of  the  case — 
which  latter  were  in  all  their  essential  fea- 
tures the  same  as  those  in  this  case — con- 
cluded and  declared  that  while  a  man  ordi- 
narily may  make  a  valid  agreement  binding 
himself  to  dispose  of  his  property  in  a  partic- 
ular way  by  last  will  and  testament,  which  a 
court  of  equity  will  spedflcaUy  enforce  by 
treating  his  heirs  as  trustees,  and  compelling 
them  as  such  to  convey  the  property  accord- 
ing to  the  contract,  nevertheless  such  a  con- 
tract will  not  be  speciflcally  enforced  where 
the  man  marries  after  making  it,  leaving  his 
wife  in  ignorance  thereof,  as  marriage  under 
such  circumstances  is  sufficient  to  warrant 
the  court  in  withholding  equitable  relief. 

There  is  nothing  in  the  facts  of  the  case 
at  bar  differentiating  it  from  the  McNally 
Case  save  and  except  that  they  present  in 
our  opinion  a  stronger  reason  for  the  appli- 
cation of  the  rule  there  laid  down;  for  in 
addition  to  the  rights  of  a  wife  and  widow 
there  Involved,  we  have  here  the  rights  of  a 
minor  child.  Here  too  the  equities  of  the  de- 
fendants are  more  potent  than  those  in  the 
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Tnonths  in  the  McNally  Case ;  the  defendants 
Iiere  are  widow  and  minor  child ;  there  they 
^ere  widow  and  collateral  relatives,  so  that 
^whatever  may  be  said  with  reference  to  the 
equities  of  the  plaintiffs  In  the  present  case, 
they  certainly  are  not  superior,  nor  even 
equal,  to  those  of  the  defendants. 

Counsel  for  the  appellants  argue  that  the 
rule  laid  down  in  the  McNally  Case  is  mere 
dictum.  We  do  not  consider  It  The  point 
"was  necessarily  decided  In  that  case,  and  the 
rule  has  since  been  followed  In  many  similar 
cases  that  have  arisen  In  California  and  oth- 
er jurisdictions,  and  Its  correctness  reiterat- 
ed and  reaffirmed.  McCabe  v.  Healy,  138 
CaL  81,  70  Paa  1008;  Flood  v.  Templeton, 
148  Cal.  374,  83  Pac.  148 ;  Rogers  v.  Schlot- 
terback,  167  Cal.  85.  138  Pac.  728;  Stewart 
T.  Smith,  6  Cal.  App.  152,  91  Pac.  667 ;  Bar- 
ry V.  Beamer,  8  Cal.  App.  200,  96  Pac  373; 
Dillon  V.  Gray,  87  Kan.  136,  123  Pac.  878; 
Bernard  v.  Benson,  68  Wash.  101,  108  Pac. 
430,  137  Am.  St  Rep.  1051. 

Appellants  suggest  that  as  the  value  of 
tbe  property  involved  Is  large,  and  it  having 
been  found  inequitable  to  Impress  a  trust  up- 
on all  of  It  in  their  favor,  some  equitable  di- 
vision according  to  the  equities  of  the  parties 
sbould  have  been  made.  To  do  so  would  be 
to  make  and  enforce  a  contract  different 
from  the  one  made  by  the  parties,  and  the 
trial  court,  of  course,  had  no  power  to  do 
any  such  thing. 

[2]  The  only  other  question  presented  for 
consideration  is  the  ruling  of  the  trial  court 
denying  the  motion  of  plaintiffs  to  amend 
tbeir  complaint  by  setting  up  the  alleged  exe- 
cution of  a  Joint  will  by  Hiram  and  Rose 
Corey  In  favor  of  plaintiffs,  which  will,  it  Is 
claimed,  was  not  revoked  during  the  life  of 
Rose  Corey.  The  pur^Mse  of  the  amendment 
was  to  raise  the  issue  as  to  whether  or  not 
after  the  execution  of  such  alleged  Joint  will 
it  was  within  the  power  of  Hiram  Corey,  by 
a  subsequent  marriage  or  by  means  of  a  deed 
of  gift  to  his  wife  and  daughter,  to  divert 
the  property  here  claimed  in  a  course  con- 
trary to  the  provision  of  such  joint  will,  it 
being  the  claim  of  the  plaintiffs  that  the 
Joint  will  constituted  an  executed  covenant 
by  the  Coreys  to  stand  seised  for  the  benefit 
of  the  Iiittleflelds,  who  thereby  acquired  vest- 
ed rights  in  the  property.  The  reply  of  re- 
spondents to  this  contention — which  we  think 
Is  complete — is  that  the  proposed  amendment 
presented  a  new  cause  of  action,  namely,  the 
assertion  of  rights  under  a  supposed  execut- 
ed testamentary  contract  made  in  1889  be- 
tween Hiram  and  Rose  Corey,  whereas  the 
cause  of  action  pleaded  and  tried  was  wholly 
founded  on  the  alleged  executed  contract  of 
1S71,  to  which  the  two  Coreys  and  Charles 
Llttlefleld  were  parties.  And  furthermore, 
even  admitting  that  the  execution  of  the  mu- 


ram  and  Rose  Corey,  or  was  Intended  by  them 
to  be  irrevocable.  Estate  of  Learned,  156 
Cal.  309,  104  Pac  315. 

Upon  the  whole  we  are  of  the  opinion  that 
the  refusal  of  the  court  to  permit  the  pro- 
posed amendment  was  a  proper  exercise  of 
discretion,  and  should  not  be  disturbed. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  RICHARDS,  J,;  KE!RRI- 
GAN,  J. 

(34  Cal.  App.  1) 
OXFORD  V.  IMPERIAL  SOUTHSIDE  WA- 
TER CO.    (Civ.  22T9.) 
(District  Court  of  Appeal,  Second  District  Cali- 
fornia.   June  1,  1917.) 

AfPBAi,  AND  Erbob  «=>417(1)  —  "Notice  or 

Appeal" — SurFiciENOT. 
A  notice,  stating  that  plaintiff  "desires  and 
intends  to  appeal"  from  the  judgment,  and  that 
he  "has  appealed,"  closing  with  a  request  that  a 
transcript  of  the  testimony,  etc.,  be  made  up 
and  prepared,  is  not  a  "notice  of  appeal,"  with- 
in Code  Civ.  Proc.  {  940,  providing  that  an  ap- 
peal is  taken  by  a  notice  stating  that  an  appeal 
is  taken  from  "the  judgment,"  etc.,  or  section 
941b,  requiring  that  the  notice  must  "identify" 
the  judgment,  etc.,  appealed  from  with  reasona- 
ble certainty. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Notice  of  Appeal.] 

Appeal  from  Superior  Court  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Action  by  Clark  Oxford  against  the  Impe- 
rial Southslde  Water  Company.  From  the 
Judgment  plaintiff  appeals.  Defendant's  mo- 
tion to  dismiss  the  cause  from  the  calendar 
granted. 

II.  Ia  Welch,  of  El  Centre,  for  appellant 
Haines  &  Haines,  of  San  Diego,  and  Noland 
&  Klbbey,  of  HI  Centre,  for  respondent 

CONRET,  P.  3.    Motion  to  dismiss. 

Upon  due  notice  to  opposing  counsel,  de- 
fendant presented  to  the  court  this  motion 
for  an  order  dismissing  this  cause  from  the 
court's  calendar  on  the  ground  that  no  notice 
of  appeal  has  at  any  time  been  served,  either 
as  required  by  section  940  of  the  Code  of 
Civil  Procedure  or  as  required  by  section 
941b  of  that  Code.  The  notice  upon  which 
plaintiff  relies  as  a  notice  of  appeal  herein 
omits  the  words  necessary  to  constitute  a  no- 
tice of  appeal.  It  states  that  the  plaintiff 
"desires  and  intends  to  appeal"  from  the 
judgment  and  that  he  "has  appealed  there- 
from," and  closes  by  requesting  that  a  tran- 
script of  the  testimony,  etc,  be  made  up  and 
prepared.  This  is  not  a  notice  of  appeal. 
The  law  relating  to  this  matter  is  clearly 
stated,  and  the  principal  decisions  on  the 
same  point  are  cited  in  Estate  of  Faber,  168 
Cal.  491,  148  Pac  737. 

The  motion  to  dismiss  is  granted. 


We  concur: 
pro  tem. 


JAMES,  J.;   WORKS,  Judge 


fissFor  other  cases  lee  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digeata  and  Indexes 


1024 


166  PAOUnC  BEPORTEB 


(CaL 


(M  Cat.  App.  ITT) 

McDONAGH   ▼.   INDTJSTRIAIi  AGO.   COM- 
MISSION OP  CALJFOHNIA.    (Ov.  2329.) 

(District  Conrt  of  Appeal,  Second  District,  Cali- 
fornia.    June  23,  1917.) 

Master  and  Sbbvart  «s>417(7)— Wobkion'S 
coicperaation  aoi'— f^ndinob  of  goious- 

8I0N— RKVIKW. 

Findings  of  the  Indnstrial  Accident  Commis- 
sion based  on  conflicting  evidence  will  not  be 
disturbed  on  certiorari. 

ProceedlngB  by  John  A.  McDonagh  before 
the  Industrial  Accident  Commission  of  the 
State  of  California,  for  compensation  under 
the  Workmen's  Compensation  Act  (St  1913, 
p.  279).  From  the  decision  of  the  C!ommia- 
slon,  McDonagh  petitions  for  a  writ  of  re- 
Tlew.  Findings  and  award  of  Commission 
affirmed. 

M.  J.  McGarry,  of  Los  Angeles,  for  peti- 
tioner. (Christopher  M.  Bradley,  of  San 
Fandsco,  for  respondent  Dulse  Stone,  of 
Los  Angeles,  for  def aidants  Western  Indem- 
nity Co.  and  American  Woman  Film  Ca 


JAMES,  J.  Return  has  been  made  upon 
an  alternatlre  writ  of  review  Issued  herein. 
Petitioner  was  injured  by  the  overturning  of 
a  conveyance  in  which  he  was  riding,  and  he 
applied  to  the  respondent  Industrial  Acci- 
dent Commission  tor  an  order  directing  cer- 
tain allowances  to  be  made  to  him  under  the 
provisions  of  the  act  of  the  Legislature.  The 
Commission  found  in  favor  of  the  petitioner 
as  against  J.  Farrell  MacDonald,  but  deter- 
mined by  its  findings  that  no  contract  of 
employment  existed  between  petitioner  and 
the  American  Woman  Film  Cknupany  at  the 
time  of  the  accident  Petitioner  was  not  sat- 
isfied with  the  finding  exonerating  the  film 
company,  and  prosecuted  this  writ  for  the 
purpose  of  having  reviewed  the  evidence 
heard  by  the  Ciommlssion.  It  is  claimed  that 
the  evidence  is  insufficient  to  support  the 
finding  in  favor  of  the  film  company,  and 
that  the  uncontradicted  evidence  established 
that  at  the  time  petitioner  received  the  In- 
juries for  which  compensation  was  asked  be 
was  regularly  pursuing  his  work  under  con- 
tract of  employment  with  the  company 
named.  Of  course  It  will  be  conceded  at  the 
outset  that.  In  order  to  allow  petitioner's 
contention,  it  must  aiq;>ear  from  the  evidence 
without  any  confilct  whatsoever  that  the 
employment  existed  as  claimed.  The  testi- 
mony of  the  petitioner  as  submitted  to  the 
Commission  was  that  be  had  been  first  cm- 
ployed  by  one  Parker,  the  general  manager 
of  the  film  company,  as  publicity  man;  that 
the  company  desired  to  produce  a  certain 
picture  the  scenario  of  which  had  been  writ- 
ten by  Mrs.  Emerson,  president  of  the  film 
company;  that  as  the  company  desired  a 
man  competent  to  direct  and  oversee  the  pro- 


duction'of  the  picture,  he  (the  petitloDer) 
Introduced  J.  Farrell  MacDonald  to  Mrs. 
Etaerson,  and  that  a  contract  was  entered 
Into  by  which  MacDonald  undertook  to  a'- 
range  the  scenes  and  supervise  the  taking 
of  the  picture.  By  tUs  contract,  which 
was  shown  in  evidence,  it  appeared  that,  so 
far  as  the  work  of  taking  the  picture  wax 
concerned,  MacDcmald  was  to  act  In  the  ca- 
pacity of  an  Independent  contractor,  and  for  a 
certain  fixed  sum  have  the  picture  taken, 
furnishing  all  necessary  appurtenances  and 
assistants.  Petitioner  testified  that  his  ar- 
rangement with  Parker  provided  for  a  com- 
pensation of  ^50  per  week  for  his  services  as 
publicity  man,  and  that  after  the  making  of 
the  contract  with  MacDonald,  Parker,  gen- 
eral manager  of  tbe  C(Hnpany,  requested 
MacDonald  to  employ  petitioner  as  one  of  hla 
assistants  in  the  taking  of  the  picture,  which 
MacDonald  did,  agreeing  to  pay  therefor 
the  sum  of  $50  per  week.  This  latter  com- 
pensation was  regularly  paid,  so  petitioner 
testified,  by  MacDonald  while  the  work  of 
taking  the  scenes  was  In  progress.  On  the 
day  the  accident  occurred  the  petitioner, 
together  with  other  members  of  the  company 
engaged  in  the  making  of  the  picture,  were 
returning  from  a  "location,"  or  place  where 
they  had  been  at  work  with  the  camera. 
For  some  reason  the  conveyance  In  whldi 
they  were  riding  was  overturned,  and  peti- 
tioner was  thrown  out,  guifering  quite  se- 
vere injuries  by  reason  of  which  he  was 
confined  to  the  hospital  for  a  considerable 
length  of  time  thereafter,  and  several  o^ 
eratlons  were  required  to  be  performed  up- 
on one  of  his  limbs.  From  the  statement  of 
the  evidence  now  given  it  appears  that  if 
the  petitioner  at  the  time  of  the  accident 
was  performing  work  solely  within  the  re- 
quirements of  his  engagement  with  MacDon- 
ald, the  film  company  would  not  be  responsi- 
ble for  any  injuries  suffered  by  him,  for 
the  reason  that  as  before  noted,  MacDonald 
was  an  Independent  contractor,  with  the 
al>solute  right  to  engage,  hire,  and  dlscharg:e 
and  direct  his  own  assistants.  The  content 
tlon  of  petitioner  as  expressed  generally 
in  his  evidence,  was  that  at  all  times  while 
working  imder  his  engagement  with  Mac- 
Donald he  was  also  performing  duty  as  a 
publicity  agent  for  the  film  company  for 
which  Parker,  the  general  manager,  bad 
promised  to  pay  him  the  sum  of  $50  E>er 
week.  Parker  was  not  produced  as  a  wit- 
ness, it  being  stated  that  he  was  not  within 
the  jurisdiction  of  the  Commlssloiu  In  the 
course  of  his  testimony,  when  petitioner  was 
asked  to  define  closely  the  character  of  his 
work,  he  gave  answers  which  were  not  posi- 
tive or  very  specific  in  elucidation  of  that 
proposition.  For  Instance,  he  was  asked  thla 
question: 

"Then  you  considered  while  you  were  on  loca- 
tion in  their  affairs — as  you  assisted  in  the  di- 
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sistant  director,  and  at  the  game  tune  you  were 
publicity  man  for  the  American  Woman  Film 
Company.    Is  that  correct?" 

lo  wblch  answer  was  made  as  follows: 

"Substantially  correct.  It  is  sach  «  technical 
thins  I  can't  decide  that,  and  I  am  not  going 
to  answer  it." 

Mrs.  Bmerson,  the  president  of  the  compa- 
ny, while  admitting  that  Parker,  the  gen- 
eral manager,  oould  have  made  a  ccmtract 
of  employment  without  the  Icnowledge  of  oth- 
er members  of  the  concern,  stated  that  the 
company  never  had  any  piAUdty  work  to  do, 
except  in  connection  with  the  particular  pic- 
ture that  wa^  being  manufactured  and  for 
which  MacDonald  was  employed,  and  that 
tbe  books  of  the  film  company  only  showed 
petitioner's  name  as  being  engaged  In  the 
taking  of  the  picture  as  one  of  the  four  men 
employed  by  HacDonald — that  she  had  never 
beard  of  petitioner  as  being  publicity  man 
for  the  company.  She  further  testified  that, 
because  of  some  objection  made  by  peti- 
tioner to  her  accompanying  the  company 
while  the  camera  was  being  used,  she  had 
requested  of  Parker  and  other  members  of 
tbe  concern  that  petitioner  be  discharged, 
and  was  informed  that  petitioner's  employ- 
ment was  with  MacDonald,  and  that  the 
company  had  no  authority  over  him  and  no 
right  to  discharge  him.  All  of  the  circum- 
stances and  conditions  affecting  the  matter 
of  the  work  of  MacDonald  and  this  petition- 
er In  taking  the  picture  were  quite  fully 
laid  before  the  Commission.  Enough  has 
been  indicated  in  the  foregoing  to  Justify 
tbe  Inference  that  at  the  time  of  tbe  acci- 
dent at  which  petitioner  received  his  injuries 
be  was  working  for  MacDonald  and  not  per- 
forming any  c<Mitractual  duty  toward  the 
film  company.  Notwithstanding  the  fact 
that  petitioner  testified  directly  that  he  had 
been  employed  by  Parker,  the  Commission 
was  not  bound  to  take  that  statement  and 
exclude  the  evidence  of  pertinent  circum- 
stances which  pointed  toward  another  con- 
clusion. Proof  of  such  conditions  and  cir- 
cumstances inconsistent  with  the  statements 
of  petitioner  bad  the  effect  of  producing  a 
substantial  conflict  In  the  evidence.  When 
we  have  reached  that  point  the  functions 
of  tills  court  in  the  matter  of  the  review  are 
at  an  end.  This  matter  was  before  the  Com- 
mission on  original  hearing,  and  a  rehearing 
was  afterwards  granted,  farther  testimony 
beard,  and  the  findings  as  previously  made 
reamrmed.  There  was  some  evidence  to  sup- 
port these  findings  as  made. 

The  findings  and  award  of  the  Commis- 
sion are  affirmed. 

We  concur:  CONRET,  P.  J.;  WORKS, 
Judge  pro  tem. 


(Civ.  ie4«.) 
(Dbtrict  Conrt  of  Appeal,  Second  District,  Cali- 
fornia.   June  6,  1917.) 

Appbal  and  Ebbob  «=>757(1)— Bbiefb— Hei'- 
erenceb  to  evidence. 
Under  Code  Civ.  Proc.  {  953c,  as  to  appeals 
taken  under  the  alternative  method,  appellant's 
brief,  or  supplement  thereto,  must  contain  por^ 
tions  of  record  he  desires  to  call  to  attention 
of  the  court,  and  mere  references  to  transcript 
on  file  by  page  is  not  sufficient 

Appeal  from  Superior  Conrt,  Ixis  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  the  Pasadena  Realty  Company 
against  W.  H.  Clune.  From  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

C.  J.  WlHett  and  William  A.  Spill,  both  of 
Pasadena,  for  a^ellant.  Valentine  &  New- 
by,  of  Los  Angeles,  for  respondent 

JAMES,  J.  This  action  was  brought  to  re- 
cover an  amount  of  money  alleged  to  be  ow- 
ing to  the  plaintiff  by  the  defendant.  After 
hearing  the  evidence  introduced  on  behalf  of 
tbe  plaintiff,  the  trial  court,  on  motion,  or- 
dered Judgment  of  nonsuit,  which  was  duly 
entered.  This  appeal  was  then  taken  from 
that  Judgment.  The  appeal  was  taken  under 
the  alternative  method;  the  typewritten  tran- 
script of  the  Judgment  roll  and  evidence  com- 
prising more  than  200  pages. 

The  appellant  in  Its  opening  brief,  in  order 
to  illustrate  the  argument  made,  refers  to 
various  parts  of  the  record  and  testimony 
by  reference  to  the  typewritten  transcript, 
giving  the  page  thereof,  but  prints  no  por- 
tion of  that  testimony  in  the  brief,  except  one 
letter,  which  is  shown  to  have  passed  from 
the  defendant  to  the  plaintiff.  Respondent 
urges  the  objectiop  that,  under  such  a  condi- 
tion of  the  brief  of  appellant,  the  points 
made  for  reversal  are  without  sufficient 
showing  as  to  the  state  of  the  record  to  en- 
title  them  to  be  considered. 

Under  tbe  provisions  of  the  statute  regu- 
lating appeals  under  the  alternative  method, 
we  are  compelled  to  agree  whoUy  with  this 
contention.  Section  953c,  Code  of  Civil  Pro- 
cedure, referring  to  appeals  taken  under  the 
alternative  method,  provides,  in  part,  as  fol- 
lows: 

"  *  •  •  Said  record  shall  be  filed  with  tbe 
clerk  of  the  court  to  which  the  appeal  is  tak- 
en and  no  transcript  thereof  need  be  printed.  In 
filing  briefs  on  said  appeal  the  parties  must, 
however,  print  in  their  oriefs,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the  rec- 
ord as  they  desire  to  call  to  the  attention  of  the 
court" 

Appellant,  as  respondent  suggests,  has  fail- 
ed to  comply  with  the  mandatory  direction  of 
the  statute.  In  order  to  ascertain  whether 
there  is  merit  In  tbe  contentions  of  appellant, 
the  court  would  be  compelled  to  examine  tbe 
typewritten  transcript,  and  look  therein  for 
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the  testimony  and  copies  of  the  documents  re- 
lied upon,  Instead  of  In  the  brief  of  appel- 
lant, 'Where  such  testimony  and  records 
should  have  been  printed.  This  the  court 
Is  not  required  to  do.  Marcucd  v.  Vowlnckel, 
164  Cal.  693,  130  Pac.  430;  Wills  v.  Woolner, 
21  Cal.  App.  528, 132  Pac.  283 ;  Miller  y.  Oliv- 
er et  al.  (Sup.)  163  Pac.  35T. 

It  may  be  further  observed  that  we  think 
the  suggestion  of  respondent  Is  well  made 
when  It  Is  said  that  the  purpose  of  the  stat 
ute  requiring  the  matters  relied  upon  to  be 
printed  In  the  brief  Is  not  only  for  the  bene- 
fit of  the  appellate  court,  but  also  for  the 
benefit  of  the  respondent.  The  typewritten 
transcript,  under  the  alternative  method.  Is 
filed  In  the  appellate  court,  and  It  la  a  very 
reasonable  requirement  that  the  respondent, 
when  served  with  the  appellant's  brief, 
should  have  before  him  as  a  part  of  that 
brief  a  showing  of  the  precise  matters  In 
printed  form  which  he  Is  called  upon  to  re- 
ply to.  A  mere  reference  to  the  transcript 
on  file  by  page,  ar  made  In  the  appellant's 
brief,  would  compel  the  respondent  to  visit 
the  ofllce  of  the  clerk  of  the  court  and  In- 
spect the  reporter's  trapscrlpt.  The  alterna- 
tive method  has  disadvftfi^ages  in  practice. 
The  hope  may  be  expresse(I--that  at  some 
time  the  Legislature,  having  in  mtut^he  Idea 
of  simplifying  procedure,  will  fuml^te^he 
bar  and  the  courts  one  method  of  appeal 
only,  or  repeal  the  statutory  rules  of  proce- 
dure and  leave  these  matters  for  regulation 
by  rules  of  court. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  CONRET,  P.  J.;  WORKS, 
Judge  pro  tern. 


(33  Cal.  App.  790) 

SMITH  v.  LOBB  et  al.    (Civ.  2033.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   May  31,  1917.) 

1.  Tender  ^=>15(2)— Time  and  Modb— Waiv- 
EB  OF  Objections. 

Any  objectioQS  to  time  and  mode  of  tender, 
not  bavins  been  made  at  the  time  por  till  trial, 
are  deemed  waived. 

2.  Tender  €=15(6)— Ckbtificate  or  Deposxt. 

Tender  of  a  certificate  of  deposit  in  pay- 
ment of  a  money  obligation  is  good  unless  ob- 
jected to. 

3.  Tender  ®=»18(4)— Effect. 

Under  Civ.  Code,  {  1500,  providing  that  an 
obligation  for  payment  of  money  is  extinguished 
b^  a  due  offer  of  payment  if  the  amount  is  imme- 
diately deposited  in  the  creditor's  name  with  a 
bank  of  good  repute  and  notice  thereof  given  the 
creditor,  and  section  1504,  that  en  offer  of  pay- 
ment or  other  performance,  duly  made,  though 
the  title  to  the  thing  offered  be  not  transferred 
to  the  creditor,  has  the  same  effect  on  all  the 
incidents  of  the  obligation  as  a  performance 
thereof,  a  lessor  with  a  right  to  terminate  the 
lease  by  paying  the  lessee  an  amount  due,  having 
left  with  such  a  bank  an  indorsed  certificate, 
and  it  having,  as  he  requested,  notified  the  lessee 
that  it  was  tiiere  subject  to  his  order,  and  infor- 
malities having  been  waived  by  the  lessee's  fail- 
ure to  object,  the  lease  was  thereby  terminat- 
ed and  the  obligation  extinguished. 


Appeal  from  Superior  Court,  Fresno  Conn- 
ty;   Geo.  B.  (Church,  Judge. 

AcUon  by  O.  Albert  Smith  against  George 
Lobb  and  others.  From  an  order  grantlag 
plaintiff  a  new  trial,  defendants  appeal.  He- 
versed. 

M.  K.  Harris  and  H.  P.  Brown,  both  of 
Fresno,  and  John  G..  Covert,  of  Hanfocd.'for 
appellants.  C.  K.  Bonestell,  L.  L.  Cory,  and 
Frank  Kauke,  all  of  Fresno,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  by  de- 
fendants from  an  order  granting  a  motion  for 
a  new  trial  In  an  action  for  conversion  after 
verdict  and  Judgment  for  defendants.  The 
plaintiff  and  defendant  George  Lobb  bad  en- 
tered Into  a  lease,  under  which  L>obb,  the  les- 
sor, might,  on  the  1st  of  December  of  any  year 
during  the  life  of  the  lease,  terminate  it  by 
paying  to  the  plaintiff,  the  lessee,  such  amount 
as  might  be  due  him  for  certain  reclaiming 
and  leveeing  work  which  the  lease  provided  he 
was  to  do  and  for  which  he  was  to  be  paid 
a  stipulated  sum  per  acre.  The  amount  tiiat 
was  due  the  plaintiff  on  December  1,  1913, 
under  this  arrangement  is  not  disputed ;  but 
he  asserts  that  the  defendant  Lobb  did  not 
at  that  time  pay  him  that  amount,  or  make 
a  legal  tender  thereof.  In  an  effort  by  said 
defendant  to  terminate  the  lease.  If  this  be 
true,  It  follows  that  the  lease  was  not  can- 
celed, and  that  plaintiff  was  entitled  to  a 
certain  proportion  of  the  crop  raised  on  the 
demised  premises  In  the  year  1014,  whldi 
was  withheld  by  said  defendant,  and  which 
withholding  forms  the  basis  of  the  conversion 
alleged  In  the  complaint  The  case  was  tried 
before  a  Jury,  and  Judgment  went  for  the  de- 
fendants, but  the  trial  court  granted  plain- 
tiff's motion  for  a  new  trial  on  the  ground, 
as  was  admitted  at  the  oral  icrgument  of  this 
appeal,  that  the  trial  court  was  of  the  opin- 
ion that  it  had  fallen  Into-  error  In  admitting 
certain  evidence  offered  by  defendaiits  relat- 
ing to  an  alleged  tender  by  defendant  Lobb 
to  the  plaintiff  of  the  amount  of  money  ne^ 
essary  to  terminate  said  lease. 

We  are  of  the  opinion  that  the  evidence  li 
question  was  properly  admitted  by  the  court, 
and  that  consequently  its  order  granting  a 
new  trial  upon  the  ground  indicated  was  er- 
roneous. 

[1,2]  The  facts  regarding  the  tender  are 
that  the  defendant,  desiring  to  pay  to  the 
plaintiff  the  amount  of  money  necessary  un- 
der the  provisions  of  the  lease  to  effect  Its 
termination,  and  having  said  sum  In  bis  pos- 
session, attempted  on  the  1st  day  of  Decem- 
ber,   1913,   to   find   the   plaintiff,  dlli^eotly 
looking  for  him  at  places  where  he  was  most 
likely  to  be  found.    Failing  to  find  him,  be 
on  the  following  day  left  a  properly  Indorsed 
certificate  of  deposit  for  the  amount  hi  Ques- 
tion with  a  bank  of  excellent  standing  con- 
venient to  plaintiff's  place  of  business,  ana 
requested  the  bank  In  writing  to  nod^  "■* 


^9For  other  caws  sea  same  tqptc  and  KBY-NUMBER  In  all  Key-Numbered  Dlseata  and  Indoo 


Digitized  by 


Google 


ever,  having  misunderstood  Its  Instructions, 
notified  the  plaintiff  that  the  certificate  of 
deposit  had  been  left  with  it  to  be  held 
"pending  settlement"  between  the  plaintiff 
and  said  defendant  "in  regard  to  some  levee 
work."  About  two  weeks  later  the  plaintiff 
called  at  the  bank  to  ascertain  the  particu- 
lars of  the  deposit,  and  he  then  learned  that 
the  certificate  of  deposit  was  properly  indors- 
ed and  was  then  subject  to  his  order,  and 
that  he  could  have  the  certificate  Itself  or 
Its  equivalent  In  money.  This  tender,  as  we 
understand  the  record,  was  kept  good.  Nei- 
ther at  that  time  nor  at  any  time  prior  to 
the  trial  did  plaintiff  object  to  the  time  or  to 
the  mode  of  the  tender,  and  hence,  under  the 
settled  rule,  he  must  be  deemed  to  have 
waived  any  objection  that  he  might  have 
made  thereto.  It  has  been  held  that  the  ten- 
der of  a  check  or  of  a  certificate  of  deposit 
in  payment  of  a  money  obligation  is  good 
unless  objected  to.  Mitchell  v.  V.  C.  M.  Co., 
67  N.  Y.  280;  Becker  v.  Boon,  61  N.  Y.  317. 
See,  also,  Rhorer  v.  Blla,  83  Cal.  51,  23  Pac. 
274 ;  Kofoed  v.  Gordon,  122  Cal.  320,  54  Pac. 
1116 ;  Bidden  v.  Oennan  S.  Bank,  48  Wash. 
384,  93  Pac.  668i  Civ.  Code,  §§  1489  and  1501. 

[3]  The  tender  being  made  in  good  faith, 
and  any  Informalities  in  the  deposit  in  the 
bank  of  the  amount  due  him  being  waived  by 
plalntifTs  failure  to  object  to  it  as  made,  the 
lease  was  thereby  terminated  and  the  obliga- 
tion of  said  defendant  to  plaintiff  extinguish- 
ed. Civ.  Code,  §§  1500,  1504 ;  Colton  v.  Oak- 
land Sav.  Bank,  137  Cal.  376,  70  Pac.  225; 
Baker  v.  S.  F.  Gas  Co.,  141  Cal.  710,  75  Pac. 
342;   38  Cyc.  132,  163. 

It  thus  appearing  that  the  evidence  of 
tender  and  deposit  with  the  bank  was  prop- 
erly admitted,  it  follows  that  the  court  erred 
In  finally  holding  otherwise  and  in  granting 
upon  that  ground  the  motion  for  a  new  trial. 

The  order  is  reversed. 

We  concur:  BIOHARDS,  J.;  BEASLY, 
Judge  pro  tem. 

(34  Cal.  App.  117) 
BITTKOUSKI  V.   SUPERIOR   COURT  IN 
AND  FOR  LOS  ANGELES  COUNTY 
et  al.    (av.  2360.) 

(District  Court  of  Appeal,  Second  District, 
California.    June  14,  1917.) 

1.  MnWICIPAI.  COBPORATIONB  ®=»124(5)— Rb- 
MOVAI.  OF  OFTICEBS  —  CONFLICT  BETWEEN 
STATUnt  AND  CHABTER. 

Where,  in  acta  of  the  Legislature  and  in 
the  provisKMn  of  mnuicipal  charters,  there  are 
set  down  modes  of  procedure  for  the  removal 
of  municipal  officers  which  are  inconsistent  with 
each  Other,  thecharters  will  control. 

2.  Municipal  Cobporations  $=»124(5)— Re- 
moval OF  Officers— Specjfic  Provisions. 

A  method  of  effecting  the  removal  from 
office  of  a  municipal  officer  must  be  specifically 
provided ;  exercise  of  the  right  or  power  cannot 


3.  MuNioiPAi,  Corporations  <S=3l24(5)— Re- 
peal  BY   Implication — Charter   of   City. 

Los  Angeles  City  Charter,  §  18,  providing 
that  if  any  officer  of  the  city  during  his  term 
shall  vote  on  or  participate  in  any  contract  or 
transaction  in  which  he  is  interested,  he  shall, 
upon  conviction,  forfeit  his  office  and  be  punish- 
ed, is  not  so  inconsistent  with  the  recall  provi- 
sions of  the  charter  that  a  repeal  by  impli- 
cation results. 

4.  Criminal  Law  «=S0(2)— Police  Coubt— 
Jurisdiction — Statute. 

Under  St.  1913,  p.  469,  relating  to  the  Jn- 
risdiction  of  police  courts  in  cities  of  the  first 
and  one-half  class,  section  2,  providine  that  the 
court  shall  have  exclusive  jurisdiction  of  all 
misdemeanors  punishable  by  fine,  imprisonment, 
or  both,  and  section  3,  broviding  that  each  of 
the  police  judges  shall  navo  the  powers'  of  a 
jJolice  magistrate,  and  have  jurisdiction  to  try 
all  charges  of  misdemeanors  committed  within 
the  city's  jurisdiction,  jurisdiction  of  misdemean- 
or charges  of  every  nature  is  not  conferred  upon 
the  police  court  of  such  a  city,  but  the  jurisdic- 
tion is  limited  by  section  2. 

5.  Criminal  Law  ^s>90(3)— Removal  op  Of- 
ficer —  Jurisdiction  of  Police  Coubt  — 
Charter. 

The  police  court  of  the  city  of  Los  Angeles 
cannot,  in  any  event,  exercise  jurisdiction  over 
charges  against  an  officer  of  the  city  under  the 
charter,  section  18  providing  that  if  any  officer, 
during  his  term,  shall  vote  on  or  participate  in 
any  contract  or  transaction  in  which  he  is  in- 
terested, ho  shall,  upon  conviction,  forfeit  his 
office,  and  be  punished  for  misdemeanor,  un- 
less the  misdemeanor  is  punishable  by  fine,  by 
imprisonment,  or  both. 

6.  MyNiciPAL  Corporations  €=>174  —  Mis- 
conduct OF  Officer — Charter. 

By  Los  Angeles  City  Charter,  §  18,  as 
amended  in  1911,  providing  that  if  any  officer 
of  the  city,  during  his  term,  shall  vote  on  or 
participate  in  any  contract  or  transaction  in 
which  he  is  interested,  he  shall,  upon  conviction, 
"forfeit  his  office,  and  be  punished  for  misde- 
meanor," an  offending  officer  was  not  punish- 
able by  fino  or  imprisonment;  the  proper  read- 
ing of  the  statute  being  that  he  should  "for- 
feit his  office  and  thus  be  punished  for  a  mis- 
demeanor in  office." 

7.  Criminal  Law  <S=90(2)  —  Jubisdiction 
— Charges  against  City  Officer. 

Charges  made  against  an  officer  of  the  city 
of  Los  Angeles,  pursuant  to  its  charter,  section 
18,  providing  that  if  any  officer,  during  his 
term,  shall  vote  on  or  participate  in  any  con- 
tract or  transaction  in  which  he  is  interested, 
he  shall,  upon  conviction,  forfeit  his  office  and 
be  punished  for  misdemeanor,  unless  tho  misde- 
meanur  Is  punishable  by  fine,  by  imprisonment, 
or  both,  are  not  triable  in  the  police  court  of 
the  city,  but  the  officer  must  be  tried  in  tho  su- 
perior court  OD  an  accusation  lodged  against 
him  under  Penal  Code,  §|  758  to  772. 

Petition  for  writ  of  prohibition  by  Martlu 
F.  Betkouski  against  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County 
of  Los  Angeles  and  Honorable  Gavin  Craig, 
Judge  thereof.  Alternative  writ  dismissed, 
and  prayer  for  peremptory  writ  denied. 

Oscar  Lawler  and  A.  I.  McCormick,  both 
of  Los  Angeles,  for  petitioner.  Thoma^'  Lee 
Woolwine,  Dist.  Atty.,  and  Geo.  E.  Cryer, 
Chief  Deputy  Dist.  Atty.,  both  of  Los  Angeles, 
for  respondents. 
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WORKS,  Judge  pro  tern.  Tbla  proceeding 
was  instituted  to  restrain  respondent  from 
going  forward  with  the  trial  of  petitioner 
under  an  accusation  presented  by  the  grand 
Jury  pursuant  to  the  provisions  of  sections 
758-772  of  the  Penal  Code.  Petitioner  is  a 
member  of  the  city  council  of  the  dty  of  Los 
Angeles,  and  the  accusation  charges  Mm  with 
a  Tiolatlon  of  the  proTlsions  of  section  18  of 
the  charter  of  the  city  and  demands  his  re- 
moval from  oflSce.  Section  18,  so  far  aa  it  is 
material  to  this  controversy,  reads  as  follows: 

"No  member  of  the  council  shall  be  financial- 
ly interested,  directly  or  indlroctly,  in  any  con- 
tract, sale  or  transaction  to  which  the  city  is 
a  party.  No  city  official  shall  vote  on  or  par- 
ticipate in  any  contract  or  transaction  in  which 
be  IB  directly  or  indirectly  financially  interested. 
No  city  oiffioai  shall  be  financially  interested,  di- 
TGCtly  or  indirectly,  in  any  contract,  sale,  or 
tratasaction  to  which  the  cit^  is  a  party  and 
which  comes  before  said  ofiicial.  or  tne  depart- 
ment of  the  government  witli  which  he  is  con- 
nected, for  official  action.  If  any  officer  of  the 
city  shall,  during  the  term  for  which  he  was 
elected  or  appointed,  so  vote  or  participate,  he 
shall,  upon  conviction  thereof,  forfeit  his  of- 
fice and  be  punished  for  misdemeanor." 

This  litigation  presents,  among  other 
points;  the  principal  question  whether,  In  or- 
der to  effect  the  removal  of  a  member  of  the 
councU  under  Section  18  of  the  charter,  re- 
sort may  be  had  to  the  procedure  by  accusa- 
tion and  trial  under  the  sections  of  the  Penal 
Code  already  mentioned.  Section  758  pro- 
vides that: 

"An  accusation  in  writing  against  any  dis- 
trict, county,  township,  or  municipal  officer,  for 
willful  or  corrupt  misconduct  in  office,  may  be 
presented  by  the  grand  jury  of  the  county  for 
or  in  which  the  officer  accused  is  elected  or  ap- 
Pirfntcd" 

— and  the  sections  following  It  outline  the  pro- 
cedure to  effect  a  removal  pursuant  to  the 
accusation,  including  a  trial  by  jury  in  the 
superior  court. 

The  petitioner  premises  the  specific  points 
presented  by  him  upon  a  citation  of  the  pro- 
visions of  the  Constitution  and'  of  the  deci- 
sions' of  the  courts,  all  indicating  a  state 
policy  looking  toward  a  complete  exercise  of 
the  right  of  local  self-government  by  Charter 
cities,  including  the  right  to  appoint,  elect, 
recall,  and  remove  their  officers.  This  prem- 
ise may  be  conceded,  and  its  existence  is  not 
denied  by  the  respondent. 

Th.e  petitioner  next  asserts  that  the  dty 
of  Iios  Angeles  has,  to  use  his  own  language, 
"ass'umed  to  herself  every  vestige  of  munici- 
pal power  to  the  very  last  atom."  This  state- 
ment, too,  may  be.  taken  as  true,  but  with  a 
limitation:  We  will  assume,  for  the  sake  of 
argument,  that  the  dty  has,  by  its  charter, 
taken  unto  itself  the  right  to  exercise  every 
municipal  function  which  under  the  Constitu- 
tion it  may  exerdse,  and  which  does  not  re- 
quire, from  Its  very  nature,  the  Installation 
of  a  special  system  or  plan  for  its'  exercise. 
There  are  many  governmental  functions 
which  are  capable  of  use  only  through  the 
srection  preliminarily  of  spedal  machinery 


through  wbidi  they  may  operate  For  In- 
stance, however  broad  the  powers  of  a  dty 
may  be,  under  the  provisions  of  its  charter, 
its  inhabitants  cannot,  tinder  that  instrument 
alone,  legislate  by  means  of  the  inltlatlTe 
unless  the  ctiarter  presents  a  specific  plan 
for  the  exercise  of  the  right;  and  this  will 
be  so,  necessarily,  even  if  the  instrumeut 
provides  in  so  many  words  that  tlie  people 
may  legislate  through  the  initiative.  Many 
other  instances  of  a  similar  nature  might  be 
cited. 

But  let  OS  proceed  to  the  consideration  of 
other  questions'  which  may  be  regarded  as 
somewhat  preliminary  to  the  main  question 
in  the  case.  The  i)etitloner  contends  that 
where,  in  acts  of  the  L^slature  and  in  the 
provisions  of  municipal  charters,  there  are 
set  down  modes  of  procedure  for  the  removal 
of  officers  which  are  inconsistent  with  each 
other,  the  charters  will  control,  and  dtes 
Dinan  v.  Superior  Court,  6  Cal.  App.  217,  91 
Pac.  806;  Craig  v.  Superior  Court,  157  Cal. 
481,  108  Pac.  310;  Gibson  v.  Civil  Service 
Commission,  27  Cal.  App.  396,  150  Pac.  78; 
and  Spader  t.  Bolpb,  29  Cal.  App.  774,  156 
Pac.  977. 

[1]  There  can  be  no  doubt  either  of  the 
existence  or  of  the  propriety  of  the  rule.  It 
is  but  a  i)art  of  the  state  policy  already  men- 
tioned as  contemplating  a  full  measure  of 
the  right  of  local  self-government  in  dties, 
and  the  particular  point  has  foimd  expres- 
sion in  the  Los  Angeles  charter  itself,  as  pe- 
titioner points  out  Section  196  provides  that 
all  elective  officers,  to  which  dass  the  ment- 
bers  of  the  councU  belong,  "shall,  except  as 
otherwise  provided  in  this  diarter,  serve  for 
two  years,  and  until  their  successors  have 
been  eleded  and  qualified."  iMit  the  exist- 
ence of  this  charter  provision  has  nothing 
whatever  to  do  with  the  question  whether  the 
sections  of  the  Penal  Code  may  be  Invoked 
to  establish  the  method  of  a  removal  from 
office  the  cause  for  which  is  prescribed  by- 
section  18  of  the  diarter,  for  the  last-men- 
tioned section  dearly  and  folly  meets  the 
challenge  laid  down  in  section  196  by  pro- 
viding, in  effect,  that  one  guilty  of  the  acts 
denounced  by  its  provisions  shall  not  "serve 
for  two  years."  Section  18  furnishes  the  ex- 
ception called  for  by  section  196,  and  there 
is  certainly  nothing  in  the  latter,  considered 
alone,  which  forbids  our  searching  outside 
the  charter  for  the  machinery  through  whidi 
to  make  the  provisions  of  section  18  effective. 
Section  196  does  not  necessarily  relate  to  the 
question  oif  mode  of  removal,  as  distinguished 
from  cauEe  for  removal,  and  as  section  18 
provides  a  complete  sdieme  for  removal  so 
far  as  cause  Is  concerned,  we  are  bound  to 
find  a  mode  somewhere,  if  it  be  possible  so 
to  do.  If  no  mode  be  pointed  out  in  the  char- 
ter and  one  can  be  found  elsewhere,  Dinan 
V.  Superior  Court,  supra,  and  the  other  cases 
dted  with  it,  do  not  stand  In  the  way  of  le- 
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fllctlng  statutory  provisions. 

All  laws  for  tbe  removal  of  public  o£Bcers 
are  proi>erly  divisible  Into  two  parts:  First, 
a  cause  for  removal  must  be  eltber  stated,  or 
understood;  second,  a  method  of  effecting  the 
removal  must  be  efpedflcally  provided.  The 
charter  of  Los  Angeles  includes  at  least  two 
systems  under  which  it  Is  attempted  to  pro- 
vide for  removals.  One  of  these  Is  the  recall, 
as  to  which  the  cause  for  removal  is  merely 
understood  to  exist  in  the  mind  of  tbe  indi- 
vidual elector  and  is  not  assumed  to  be  stated 
In  the  charter,  but  the  method  of  exercising 
the  right  is  proivided  with  great  care.  The 
other  plan  for  removal  is  that  set  forth  in 
section  18.  There  the  cause  of  removal  is 
distinctly  stated;  but  what  of  tlie  method 
of  the  exercise?    Where  Is  it  to  be  found? 

[2]  A  method  of  effecting  a  removal  from 
office  is  required,  from  the  very  nature  of 
things,  to  be  specifically  provided,  as  truly  as 
the  same  thing  may  be  said  of  the  method  of 
exercise  of  the  right  of  initiative  or  of  the 
recall,  and  its  exercise  cannot,  of  course,  be 
predicated  upon  mere  general  declarations  of 
municipal  power,  however  broad. 

The  petitioner  insists  that  the  two  schemes 
for  removal  from  ofRce  under  the  charter  are 
cumulative,  and  that  the  right  to  remove  for 
the  causes  stated  In  section  18,  whatever 
may  be  the  method.  Is  superseded  by  the 
right  to  remove  by  the  recall,  and  we  must 
dispose  of  this  point  before  we  answer  the 
question  propounded  toward  the  close  of  the 
preceding  paragraph.  As  a  part  of  the  argu- 
ment on  this  question  of  cumulative  reme- 
dies, it  is  pointed  out  that  proceedings  for  re- 
moval under  section  18  might  be  instituted  in 
a  given  case,  that  in  the  same  case  and  for 
the  same  cause  resort  to  the  recall  might  be 
bad,  and  that  the  results  under  tbe  two  meth- 
ods of  procedure  might  be  different  and  op- 
I>osed  to  each  other,  and  in  aid  of  the  argu- 
ment the  petitioner  cites  Hodges  v.  Tucker, 
2S  Idaho,  563,  138  Pac.  1139.  That  case  does 
decide  that  cumulative  remedies  for  removal 
for  the  same  cause  are  not  to  be  tolerated, 
as  they  are  likely  to  result  in  opposite  con- 
clusions ;  but  it  may  be  disregarded,  for  the 
cumulating  remedies  there  in  question  were 
presented,  respectively,  by  a  special  act  op- 
erating in  the  nature  of  a  charter  and  by  a 
general  act  of  the  Lieglslature,  and,  further, 
the  special  act  contained  provisions  showing 
an  Intention  upon  the  part  of  the  Legislature 
to  make  It  a  complete  and  exclnslve  plan  for 
the  government  of  dtles  coming  within  its 
scope.  This  case,  then,  presents  a  showing 
of  conflict  between  distinct  systems  of  legis- 
lation, is  akin  to  our  own  decisions  as  to  the 
effect  of  conflicting  charter  and  statutory 
provisions,  end  Is,  after  all,  to  be  classed 
with  Dinan  v.  Superior  Court,  supra,  which 
It,  indeed,  cites,  and  the  other  cases  like  it. 

[3]  It  is  to  be  remembered  that  tbe  present 


al  found  in  tbe  same  sdieme  of  legislation, 
the  charter  Itself.  But  for  the  fact  that  they 
were  adopted  at  different  times,  section  18 
and  the  recall  provisions  of  the  charter 
stand  upon  the  same  footing.  We  are  there- 
fore reaUy  asked  to  determine,  so  far  as  this 
particular  question  is  concerned,  whether 
there  is  such  an  inconsistency  between  the 
two  that  a  repeal  of  one  by  Implication  re- 
sults from  the  adoption  of  the  other.  We 
cannot  think  that  it  does.  Section  18  contem- 
plates a  Judicial  Investigation  into  certain 
specific  charges , which  are  to  be  made,  in 
form,  against  an  alleged  erring  ofBcer.  The 
recall  provides  for  the  removal  of  ofllcers  at 
the  will  of  the  electors  of  the  municipality, 
upon  reasons,  good  or  bad,  satisfactory  to  the 
individual  consciences  of  the  electors.  Even 
if  a  recall  petition  should  state,  as  reason  for 
recall,  tbe  same  matters  which  might  be 
made  the  subject  of  investigation  under  sec- 
tion 18,  any  elector  might  vote  for  recall  up- 
1..1  onrirely  distinct  and  different  reasons  ap- 
pearing to  him  to  be  equally  or  more  cogent 
and  convincing.  If  a  recall  should  result  at 
the  polls  in  such  a  case  and,  at  or  near  the 
same  time,  an  acquittal  of  the  same  officer 
should  result  from  an  Investigation  under 
section  18  of  the  charges  specified  in  the  re- 
call petition,  it  could  not  be  said  and  could 
never  be  shown  that  the  results  were  con- 
flicting or  even  inconsistent  The  judicial  in- 
quiry would  have  ended  an  Investigation  in- 
to specific  charges  against  tbe  officer.  The 
recall  election  would  have  thrown  open  the 
entire  range  of  the  official  life  of  the  indi- 
vidual, and  made  his  incumbency  of  tbe  of- 
fice depend  upon  the  accumulated  Judgment 
of  the  electorate  based  upon,  not  only  his 
minutest  official  acts,  but  also  upon  his  pri- 
vate reputation  and  character.  If  a  city  of- 
ficial were  proceeded  against  under  both  sec- 
tion 18  and  the  recall  provisions  of  the  char- 
ter, the  recall  petition  containing  "a  general 
statement  of  the  grounds  for  which  such  re- 
moval is  sought"  (Charter,  f  198p,  subd.  1), 
in  which  were  set  forth  substantially  the 
charges  made  under  aecQon  18,  and  the  re- 
sult was  favorable  to  the  officer  in  each  pro- 
ceeding, he  would  retain  the  office,  but,  on 
the  other  band,  if  it  were  unfavorable  in  ei- 
ther, a  forfeiture  of  the  post  would  result 
These  views,  in  addition  to  their  consonance 
with  reason,  find  support  in  Hilzinger  v.  OUl- 
man,  56  Wash.  228,  105  Pac.  471,  21  Ann. 
Cas.  305,  and  in  the  drcumstance  immediate- 
ly to  be  mentioned. 

Tbiat  the  electors  of  Los  Angeles  never  in- 
tended the  recall  provisions  of  the  charter  to 
supersede  section  18  is  apparent  for  another 
reason.  It  is  true  that  section  18  was  in  the 
charter  at  the  time  of  its  original  adoption 
in  1889,  but  its  form  was  then  far  different 
from  that  of  the  present  section.  It  then  de- 
nounced but  a  part  of  the  acts  which  are  by 
tbe  present  enactment  made  wft>ngful,  and 
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declared  tbat  upon  a  conviction  of  the  officer, 
"besides  the  penalty  that  may  be  imposed  by 
a  court  of  competent  Jurisdiction,  the  coun- 
cil shall  declare  the  office  vacant,  and  any 
person  convicted  of  a  violation  of  this  section 
shall  be  forever  disqualified  from  holding 
any  office  under  this  charter."  The  provi- 
sions for  a  recall  were  first  Imported  Into  the 
charter  In  1903,  and  section  18  remained  In 
Its  original  form  In  the  Interim,  and  also 
afterward  until  1911,  when,  at  the  same  time 
with  the  adoption  of  extensive  amendments 
of  the  recall  provisions,  the  people  voted  an 
amendment  which  made  the  section  exactly 
what  It  Is  now  as  to  the  question  of  penalty, 
although  It  was  again  amended  and  thus  put 
Into  Its  present  form  throughout  In  1913.  This 
continued  solicitude  for  the  amendment  and, 
consequently,  for  the  existence  of  section  18 
forces  a  conviction  that  It  Is  operative,  con- 
currently with  the  recall  provisions  of  the 
charter,  for  the  removal  of  dty  officials,  pro- 
vided a  mode  may  be  found  through  and  by 
which  the  causes  for  removal  named  In  It 
may  be  made  beneficially  effective. 

Petitioner's  next  contention  presents  the 
main  question  In  the  case.  It  will  be  noted 
that,  after  denouncing  the  acts  which  may 
occasion  a  removal  from  office,  section  18  Is 
to  the  effect  that  the  erring  officer  "shall,  up- 
on conviction  •  •  •  forfeit  his  office  and 
be  punished  for  misdemeanor."  The  pecul- 
iar character  of  this  clause  will  be  noted  at 
once.  It  is  so  worded  that  it  Is  apparently 
susceptible  of  various  constructions.  Is  a 
forfeiture  the  only  punishment  prescribed  by 
the  section,  or  Is  a  fine  to  be  exacted  and  an 
Imprisonment  directed.  In  addition?  Upon 
the  settlement  of  this  question  may  depend 
the  solution  of  the  problem  whether  an  ac- 
tion resulting  from  a  charge  under  the  sec- 
tion Is  to  be  tried  In  the  superior  court  or  In 
some  other  forum.  The  petitioner  contends 
that  the  section  declares  the  commission  of 
the  denounced  acts  the  commission  of  an  or- 
dinary misdemeanor,  with  a  forfeiture  of  of- 
fice as  an  incident,  and  that  chaises  under  it 
are  triable  only  In  the  police  court.  This 
contention  Is  presented  In  two  branches,  the 
first  of  which  is  that  the  police  court  of  Los 
Angeles  Is  controlled,  in  the  exercise  of  Its 
Jurisdiction,  by  provisions  of  the  city  char- 
ter. In  this  branch  of  petitioner's  argument 
he  presents  a  complete  scheme  for  removal 
from  office  under  the  charter,  the  cause  of  re- 
moval being  found  In  section  18,  the  method 
being  pointed  out  in  the  provisions  concern- 
ing the  Jurisdiction  of  the  police  court 
These  latter  provisions  are  found  in  section 
101,  where  It  is  provided  that  the  police  court 
shall  "have  exclusive  Jurisdiction  of  •  •  • 
all  misdemeanors  punishable  by  fine  or  by 
Imprisonment  In  the  county  Jail  or  by  both." 
Under  this  language  charges 'made  pursuant 
to  the  provisions  of  section  18  cannot  be  tried 
In  the  police  court  unless  offenses  thereunder 
are  punishable  by  fine  or  imprisonment,  or 
by  both.     The  second  branch  of  the  argu- 


ment on  this  question  is  to  the  effect  that  of- 
fenses under  section  18  are  triable  In  the  po- 
lice court  pursuant  to  the  provisions  of  an 
act  of  the  Legislature  passed  in  1913,  relat- 
ing to  the  Jurisdiction  of  police  courts  In  cit- 
ies of  the  first  and  one-half  class,  which  In- 
cludes Los  Angeles,  and  found  in  Statutes 
1913,  p.  469.  Under  this  branch  of  the  argu- 
ment petitioner  abandons  mudi  that  he  has 
said  concerning  the  supremacy  of  charter 
provisions  over  statutory  enactments  In  the 
matter  of  removals  from  office,  and  presents 
a  scheme  for  removals  upon  cause  stated  In 
the  charter  and  by  a  method  of  removal  pre- 
scribed In  the  statute.  Tlie  Jurisdiction  of 
the  police  court  under  the  act  of  1913  la  the 
subject  of  section  2.  So  far  aa  the  section 
is  now  of  interest  it  provides  that  the  court 
"shall  have  exclusive  Jurisdiction  of  all  mis- 
demeanors punishable  by  fine  or  by  imprison- 
ment, or  by  both  such  fine  and  imprisonment, 
committed  in  the  dty  where  such  police 
court  is  held."  Section  3  of  the  act  provides 
that  each  of  the  police  Judges  "shaQ  be  and 
have  the  powers  of  a  police  magistrate  and 
shall  have  power  and  Jurisdiction  •  •  • 
to  try  all  charges  of  misdemeanor  offenses 
committed  within  its  jurisdiction,"  etc. 

[4,  S]  The  petitioner  contends  that  the  lan- 
guage of  this  latter  section  confers  upon  the 
police  court  Jurisdiction  of  misdemeanor 
charges  of  every  nature,  but  the  act  cannot 
receive  such  a  construction.  The  Jurisdic- 
tion of  the  court  over  misdemeanors  Is  fixed 
by  section  2,  and  that  Jurisdiction,  In  so  fto 
as  It  relates  to  misdemeanors,  Is  limited  to 
the  kinds  of  misdemeanors  which  are  "pun- 
ishable by  fine  or  by  Imprisonment,  or  by 
both  such  fine  and  ImprLsonment."  Sec- 
tion 3  was  plainly  framed  for  the  pur- 
pose of  conferring  upon  each  of  the  Judges, 
when  Acting  alone,  the  power  to  exercise  the 
full  Jurisdiction  of  the  court;  and  Its  lan- 
guage  to  the  effect  that  each  of  them  may 
"try  all  charges  of  misdemeanor  offenses 
committed"  within  the  Jurisdiction  of  the 
court  is  perforce  limited  by  the  provisions  of 
section  2  to  the  effect  that  the  Jurisdiction  is 
only  over  misdemeanors  punishable  by  fine 
or  Imprisonment,  or  by  both.  We  do  not  hold, 
however,  that  other  parts  of  section  3  may 
not  confer  Jurisdiction  as'  to  matters,  other 
than  ^ilsdemeanors,  not  mentioned  in  sec- 
tion 2;  but,  certainly,  the  two  sections  must 
be  read  together  in  determining  the  extent 
of  the  Jurisdiction  of  the  court  over  mis- 
demeanors, and  such  a  reading  Impels  the 
conclusion  we  have  Just  announced.  There- 
fore, upon  both  branches  of  petitioner's  argu- 
ment contending  for  a  Jurisdiction  In  the 
police  court  over  the  offense  with  whidi  he 
Is  charged,  the  situation  Is  the  same.  That 
court  cannot.  In  any  event,  exerdse  Jurisdic- 
tion over  charges  under  sectloif  18  of  the 
charter  unless  the  "misdemeanor"  therein 
mentioned  Is  punishable  by  fine  or  by  Im- 
prisonment or  by  both. 
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forfeiture  of  office,  and  the  history  of  the 
section  casts  much  light  upon  the  question. 
"We  have  already  seen  that,  as  It  originally 
stood  In  1889,  the  section  provided  for  a  for- 
feiture of  office,  for  a  disqualification  to  fur- 
ther hold  office;  all  this,  hovrever,  "besides 
the  penalty  that  may  be  imposed  by  a  court 
of  competent  jurisdiction."  By  the  amend- 
ment of  1911  the  people  of  the  city  withdrew 
the  language  just  quoted,  and  we  are  bound 
to  assume  that  they  did  so  with  a  substan- 
tial purpose  in  view.  The  amendment  of  that 
year  provided  that  an  officer  convicted  under 
the  section  should  "forfeit  his  office  and  be 
punished  for  misdemeanor,"  the  amendment 
of  1913  was  identical  as  to  the  portion  of  the 
section  now  In  question,  and  so  It  has  ever 
since  remained.  The  purpose  of  the  people, 
in  1911,  in  removing  from  the  section  the 
reference  to  the  ordinary  penalty  to  be  im- 
posed by  a  court  of  competent  jurisdiction 
can  have  been  only  to  dispense  with  such 
penalty.  It  is  reasonable  to  suppose,  aside 
from  the  evidence  furnished  by  the  amend- 
ment, that  such  was  their  Intention.  The 
usual  penalty  for  the  commission  of  a  misde- 
meanor is  insignificant  when  compared  with 
the  forfeltare  of  oiRce  which  may  follow  a 
conviction  under  the  section.  In  1911  Los 
Angeles  had  become  a  city  with  a  popula- 
tion in  excess  of  300,000  sonls,  and  the  pen- 
alty of  a  forfeiture  of  an  important  office  un- 
der its  government,  together  with  the  conse- 
quent fall  of  the  incumbent  In  the  estima- 
tion of  those  who  had  placed  him  there,  bad 
become  a  penalty  Indeed.  The  ordinary  pun- 
ishment for  a  misdemeanor  was  hardly  men- 
tlouable  In  connection  with  it 

[6]  We  are  convinced  that,  at  least  from 
1911  forward,  the  "misdemeanor"  meant  by 
the  section  was  not  punishable  by  fine  or  Im- 
prisonment; that  it  was  of  the  character 
usually  referred  to  as  misdemeanor  In  office 
or  misconduct  in  office;  In  fact,  that  the  in- 
tention of  the  people  In  adopting  it  was  as  if 
It  read  that  an  erring  officer  should  "forfeit 
his  office  and  thus  be  punished  for  a  misde- 
meanor In  office."  In  legal  effect,  taking 
both  its  history  and  its  phraseology — which 
latter  is  susceptible  of  such  a  construction, 
Irre^ective  of  the  question  of  history — it 
does  so  read. 

[7]  We  have,  then,  reached  the  conclusion 
that  charges  made  pursuant  to  the  provisions 
of  section  18  are  not  triable  In  the  police 
court,  and  petitioner's  contention  that  such 
Is  the  place  of  trial  is  at  an  end.  There  is 
now  no  difficulty  in  the  way  of  determining 
that  the  petitioner  must  be  tried  in  the  su- 
perior court,  and  uipon  the  accusation  lodged 
against  blm  under  the  sections  of  the  Penal 
Code,  section  758  and  those  following  it. 
There  is  no  conflict  between  those  sections  and 
the  charter,  for  they  occupy  a  field  which  it 


tlons  mentioned  to  which  resort  may  be  had 
in  order  to  render  section  18  of  the  charter 
effective  and  the  language  of  section  758  ex- 
pressly countenances  such  a  resort,  for  it 
provides  for  the  presentation  by  the  grand 
jui7  of  "an  accusation  in  writing  against 
any  •  •  •  municipal  officer,  for  willful 
or  corrupt  misconduct  in  office." 

The  alternative  writ  of  prohibition  here- 
tofore Issued  Is  dismissed,  and  the  prayer  for 
a  peremptory  writ  Is  denied. 

We  concur:  CONRBY,  P.  J.;  JAMES,  J. 

(M  0«l.  App.  16) 
PEOPM!   r.   VAUGHAN.     (Or.   657.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  4,  1917.) 

1.  Homicide  €=»2.'54— Secowd  Deobee  Mtrs- 
DER— Evidence— SumciENCY. 

Evidence  held  sufficient  to  snpport  verdict 
of  murder  in  tlie  second  deeree. 

2.  HouiciDB  «=9338(3>— Pbejudicial  Ebeob— 

KXAUINATI0I7  OF  DEFENDANT. 

That  in  a  homicide  case  the  district  attorney 
was  permitted  to  ask  defendant,  &  witness  in 
his  own  behalf,  whether  he  considered  he  had 
done  wrong  in  killing  B.,  and  that  defendant  an- 
swered, "No,"  was  without  prejudice. 
S.  Criminai,  Law  ®=>86.5(1) — Coercinq  Jubt. 

After  the  jury  had  deliberated  some  hours, 
they  asked  the  court  whether  a  recommendation 
of  mercy  would  be  followed  if  made  by  them. 
In  reply  the  court  stated:  "It  is  your  duty  to 
find  a  verdict,  and  you  have  an  aoRoIute  right 
to  make  a  recommendation."  Court  then  ex- ' 
plained  that,  except  in  case  of  a  verdict  of  mur- 
der in  the  first  degree,  the  court  will  not  be  com- 
pelled to  follow  the  jury's  recommendation. 
Held,  that  the  Innguage  used  by  the  court  did 
not  coerce  the  jury  into  returning  a  verdict,  as, 
when  taken  in  connection  with  the  instrnction 
previously  given,  that  the  jury  were  the  sole 
judges  of  fact,  it  meant  no  more  than  that  the 
matter  of  finding  a  verdict  rested  with  the  jury. 

4.  Criminai.  Law  <s=>865(1)— Coeboino  Jury. 

Nor  did  the  latter  part  of  the  court's  state- 
ment, to  the  effect  that  in  case  of  a  reasonable 
doubt  as  to  the  degree  of  crime  they  must  find 
the  lower  degree,  indicate  to  the  jury  that  they 
were  expected  to  return  a  verdict  of  murder. 

5.  Oriminai.    L<aw    e=s829(14)— Refusal   of 
iHSTBUcnoNS— Prejudicial  Ebbob. 

The  court's  refusal  to  give  an  instruction 
that  the  jury  must  disregard  answers  stricken 
from  the  record  and  must  draw  no  inferences 
from  what  they  might  think  to  be  the  court's 
opinion  as  to  the  weight  to  be  attached  to  the 
evidence  or  the  credibility  to  be  given  to  a  wit- 
ness was  without  prejudice  to  defendant,  where 
the  conrt  instructed  the  jury  that  they  were  the 
sole  judges  of  the  fact,  and  that  the  court  bad 
nothing  to  do  with  the  questions  of  fact  or  the 
credit  to  be  given  witnesses. 

6.  Homicide  €=»341  —  Refusal  of  Instbuc- 

TIONS — PBIVrUDICIAIi  BBBOB. 

Where  the  instruction  given  contained  all 
of  the  requested  instruction  with  the  exception 
of  a  single  sentence,  which  sentence,  when  taken 
in  connection  with  the  entire  instruction,  was 
devoted,  not  to  distinguishing  between  murder 
and  manslaughter,  but  l)etween  degrees  of  mur- 
der, and  defendant  was  convicted  of  the  leaser 
degree  of  murder,  he  was  not  prejudiced  by  fail- 
ure to  give  the  requested  instruction. 
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7.  Gbiuiital  IjAw  9=s>828<16)— Reittbai,  of 
Instbuctions— Pbbjttdiciai.  Erkob. 
Where  accused's  testimony  did  not  differ  ma- 
terially from  that  of  other  witnesses  and  was 
sufficient  of  itself  to  jnstifr  his  conviction,  re- 
fusal to  grant  a  requested  instruction,  directing 
attention  specifically  to  defendant,  was  without 
prejudice,  where  the  instructions  ^ven  by  the 
court  stated  the  rules  as  to  weighing  the  testi- 
m<Hiy  of  all  witnesses. 

Appeal  from  Superior  Court,  Alameda 
County ;   J.  J.  Trabucoo,  Judge. 

Compton  Vaughan  was  convicted  of  mur- 
der in  the  second  degree,  and  be  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  tr)aL    Affirmed. 

H.  S.  Henlon,  of  Oakland,  and  R.  McMur- 
chl,  for  appellant.  U.  S.  Webb,  Atty.  Gen., 
for  tbe  People. 

BEASIjY,  Judge  pro  tern.  Tbe  defradant 
was  convicted  of  murder  of  the  second  degree 
for  killing  George  Bamet  at  Calaveras  dam 
In  Alameda  county  on  June  15,  1916,  and  ap- 
peals from  tbe  ]udgm«it  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

[1]  The  first  point  made  on  this  appeal  Is 
that  the  evidence  Is  insufficient  to  support 
the  verdict  of  murder  of  the  second  degree. 
With  this  contention  we  cannot  agree.  Tbe 
deceased  and  tbe  defendant  quarreled  over 
a  card  game  of  which  the  defendant  was  the 
banker.  During  this  quarrel  the  defendant 
got  possession  of-  a  small  sum  of  money 
which  be  admits  belonged  to  the  deceased. 
'  Tbe  two  men  separated  after  hard  words  had 
passed  between  them.  The  defendant  armed 
himself,  and  tbe  men  met  In  a  bunkhouse 
where  both  slept,  and  renewed  the  quarrel. 
After  some  violent  language,  In  which  both 
Indulged,  the  deceased  either  struck  or  shov- 
ed the  defendant,  and  the  latter  fell  to  the 
floor  against  the  wall.  On  regaining  bis 
feet  the  defendant  fired  a  shot  Into  the  fioor. 
He  then  brought  his  arm  up  slowly  and 
fired  two  shots  Into  the  abdomen  of  the  de- 
ceased, killing  him.  The  deceased  was  un- 
armed, and  the  defendant  knew  this.  The 
men  were  of  about  equal  weight  and  physical 
strength.  It  is  clear  from  the  evidence  that 
the  defendant  was  In  no  danger  of  any  se- 
rious Injury  at  any  time,  and  that  be  could 
at  any  time  have  stopped  the  trouble  by 
paying  back  to  tbe  deceased  tbe  small  sum 
of  money  in  bis  possession  which  be  admit- 
ted belonged  to  the  deceased.  Tbe  jury 
were  fully  Justified  in  finding  from  tbe  evi- 
dence— Indeed  it  would  be  difficult  to  believe 
otherwise — that  defendant  provoked  the 
quarrel  by  cheating  deceased  in  tbe  card 
game,  and  that  he  did  not  retire  from  tbe 
■iuarrel  when  be  had  ample  opportunity  to  do 
BO.  There  were  other  facts  in  evidence,  but 
none  which  weakened  those  stated.  Wheth- 
er these  facts  showed  murder  of  the  second 
degree  was  a  question  for  the  Jury.  The 
evidence  is  sufliclent  to  sustain  a  finding  that 


the  defendant  killed  Bamet  unlawfully  and 
with  malice  aforethought 

[2]  Appellant  complains  that  the  district 
attorney  was  permitted  to  ask  him,  when  a 
witness  in  his  own  behalf,  whether  at  any 
time  he  considered  that  he  had  done  wrong 
In  killing  Bamet  He  answered,  "No."  In 
effect  this  was  saying  tb&t  be  always  con- 
sidered Ms  conduct  Justified  and  free  from 
blame;.  He  could  not  have  been  prejudiced 
by  this  answer. 

[3]  After  the  Jury  bad  deliberated  for 
some  hours  they  asked  the  court  whether  a 
recommendation  of  mercy  would  be  fol- 
lowed if  made  by  them.  In  reply  the  court 
made  this  statement: 

"Tbe  proposition  is  this,  gentlemen:  It  ia 
your  duty  to  find  a  verdict,  and  you  have  an  ab- 
solute right  to  make  a  recommendation." 

The  court  then  explained  that  except  in 
case  of  a  verdict  of  murder  In  the  first  de- 
gree the  court  would  not  be  compelled  to  fol- 
low the  jury's  recomm^idatlon.  Tbe  expla- 
nation  was  elaborate  and  accurate,  and  at 
its  end,  in  response  to  a  question  by  the 
foreman,  tbe  court  stated  that  If  tbe  Jury- 
should  find  the  defendant  guilty  of  murder, 
and  tliere  should  still  remain  a  reasonable 
doubt  as  to  the  degree  of  the  crime,  they 
must  find  the  lowest  degree.  The  defendant 
complains  that  by  the  language  first  above 
quoted  the  court  coerced  the  Jury  into  re- 
turning a  verdict  We  do  not  so  understand 
it  Taken  with  its  context  and  the  Instruc- 
tion previously  given  that  tbe  Jury  were  tbe 
sole  Judges  pf  the  facts,  it  seems  to  us  that 
this  discussion  between  the  court  and  the 
foreman  of  the  Jury  meant  no  more  than  that 
the  matter  of  finding  a  verdict  rested  witb 
the  Jury. 

[4]  The  further  complaint  Is  made  that 
the  latter  part  of  this  Instruction,  in  which, 
the  court  told  the  Jury  that  In  case  of  a  rea- 
sonable doubt  as  to  the  degree  of  the  crime 
they  must  find  the  lower  degree,  indicated 
to  the  Jury  that  they  were  expected  to  re- 
turn a  verdict  of  murder.  We  do  not  so 
interpret  it  It  would  be  straining  the  lan- 
guage of  the  court  to  put  sudi  a  construc- 
tion upon  It  It  was  a  correct  statement  oC 
the  law,  and  at  the  time  and  under  the  cir- 
cumstances in  which  it. was  given  was  fa- 
vorable rather  than  unfavorable  to  tbe  de- 
fendant It  must  be  read  with  all  the  other 
instructions;  and  the  court  instructed  tbe 
jury  fully  as  to  tbe  verdicts  of  "guilty" 
which  might  be  found  by  them;  amd  they 
certainly  could  not  have  misunderstood  tbla 
instruction,  which  was  made  necessary.  In- 
deed, by  the  questions  asked  by  the  foreman. 

This  disposes  of  the  questions  presented 
upon  the  oral  argument 

The  defendant  in  his  brief  complains  that 
many  Instructions  asked  by  him  were  not  giv- 
en to  the  Jury,  and  that  several  instructl<ms 
given  on  the  court's  motion  were  erroneous. 

[S]  The  court  refused  to  give  an  Instruc- 
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en  from  the  record,  and  must  draw  no  in- 
ferenoes  from  what  they  might  think  to  be 
the  court's  opinion  as  to  the  weight  to  be 
attached  to  the  evidence  or  the  credibility  to 
be  given  to  witnesses;  but  the  court  In- 
structed the  Jury  that  they  were  the  sole 
judges  of  the  facts,  and  that  the  court  "had 
nothing  to  do  with  the  questions  of  fact  or 
the  credit  to  be  given  witnesses,"  and  our 
attention  Is  not  directed  to  any  answer 
stricken  out  which  Is  of  such  character  as  to 
make  necessary  the  giving  of  that  part  of 
this  instruction  relating  to  answers  stricken 
from  the  record.  (Nor  did  the  court,  so  far 
as  we  can  find  from  an  examination  of  the 
record,  at  any  time  In  any  way  Indicate  that 
it  had  any  opinion  as  to  the  weight  to  be  at- 
tached to  the  evidence  of  any  witness  or 
as  to  the  credence  to  be  given  any  witness. 
Indeed  the  instruction  above  quoted,  that  the 
court  had  nothing  to  do  with  the  credibility 
of  the  witnesses  or  the  weight  to  be  attached 
to  their  testimony,  completely  answers  the 
objection  that  the  defendant  W8is  prejudiced 
by  the  court's  refusal  to  give  this  instruction. 

[8]  Complaint  Is  made  of  the  refusal  of  the 
court  to  give  defendant's  proposed  instruc- 
tion numbered  10.  With  the  exception  of  a 
single  sentence  this  Instruction  was  embod- 
ied in  the  court's  own  instructions.  Defend- 
ant now  claims  tttat  by  omitting  this  sen- 
tence the  court  left  the  Jury  unlnstmcted 
upon  an  Important  distinction  between  mur- 
der and  manslaughter.  The  entire  instruc- 
tion from  .which  this  sentence  is  taken  was 
devoted,  not  to  distinguishing  between  mur- 
der and  manslaughter,  but  between  the  de- 
grees of  murder.  This  sentence  in  its  con- 
text bad  nothing  to  do  with  manslaughter, 
nor  would  the  Jury  have  so  understood  It  had 
It  t>een  given.  It  was  directed  solely  to  the 
distinction  between  murder  of  the  first  de- 
gree and  of  the  second  degree.  As  the  de- 
fendant was  convicted  of  the  lesser  degree 
of  murder,  he  was  not  prejudiced  by  the 
failure  of  the  court  to  give  this  Instruction 
to  the  Jury. 

Defendant's  instruction  No.  13,  which  the 
court  refused  to  give  in  the  language  pro- 
posed, was  given  In  every  proper  detail,  al- 
though In  other  language,  in  the  court's 
Instructions.  It  may  be  further  observed 
that  this  instruction  as  proposed  by  the  de- 
fendant was  presented  in  language  so  broad 
and  in  form  so  argumentative  when  consid- 
ered In  connection  with  the  evidence  that 
the  trial  court  may  well  have  considered  that 
in  the  state  of  the  evidence  In  this  particular 
case  it  was  calculated  to  cause  the  Jury  to 
think  that  the  court  believed  the  defendant 
to  hare  killed  Bamet  in  self-defense,  and 
so  to  have  committed  the  homicide  in  de- 
fending himself.  The  same  may  be  said  as 
to  defendant's  proposed  instruction  No.  16. 


that  part  of  the  instruction  where  the  court 
was  asked  to  say  to  the  Jury  that  they  "were 
not  bound  to  draw  nice  distinctions  from  ap- 
pearances" was  well  suited  to  lead  the  Jury 
to  infer  that  the  Judge  thought  technical 
reasoning  upon  the  evidence  necessary  to 
reach  the  conclusion  that  the  defendant  nas 
guilty;  whereas  in  this  case  the  evidence 
was  dear,  and  no  nice  or  close  reasoning 
was  necessary  to  a  decision  that  the  defend- 
ant was  guilty. 

[7]  An  instruction  was  also  requested  In 
which,  directing  attention  spedflcally  to  the 
defendant  who  was  a  witness  In  his  own  be- 
half, the  court  was  asked  by  him  to  recite 
to  the  Jury  the  rules  under  which  they  should 
consider  his  testimony.  This  instruction  the 
court  did  not  give,  but  stated  the  same  rules 
In  its  instructions  given  to  the  Jury  as  to  how 
they  should  weigh  the  testimony  of  all  wit- 
nesses. This  case  will  not  be  reversed  be- 
cause the  defendant  was  not  singled  out,  nor 
the  Jury  directed  to  him,  particularly  when 
the  court  recited  the  rules  under  which  the 
evidence  of  all  witnesses  was  to  be  con- 
sidered. One  part  of  this  Instruction  Is 
usually  given,  viz.,  "that  the  defendant's  tes- 
timony should  not  be  rejected  simply  because 
he  was  the  defendant"  But  we  do  not 
think  the  failure  to  give  this  instruction  la 
this  particular  case  prejudiced  the  defend- 
ant in  any  substantial  right,  for  the  reason 
that  the  defendant's  testimony  did  not  dif- 
fer materially  from  that  of  the  other  witness- 
es, and  was  sufficient  of  itself  to  Justify  his 
conviction  of  murder  of  the  second  degree. 

The  Instruction  given  as  to  the  right  of  a 
person  when  assailed  to  stand  his  ground; 
taken  together  with  and  considered  In  the 
light  of  the  evidence,  correctly  stated  the 
law  upon  that  point,  and  left  nothing  to  be 
desired  on  the  part  of  the  defendant. 

The  other  instructions  complained  of  need 
no  discussion.  The  court  committed  no  prej- 
udicial error  in  giving  them. 

The  judgment  and  order  are  aflrmed. 

We  concur:  RICHARDS,  J.;  K£iItBI- 
GAN,  J. 


(M  CaL  App.  a) 
McDOUOALD,  Treasurer,  t.  WUI^EN. 
(Civ.  2087.) 

(District  Oourt  of  Appeal,  First  District,  Cal> 
ifomia.     June  6,  1917.) 

1.  Affeal  ano  Ebrob  «=>S42(1)  —  Bbvivw  — 
QuEsnoRS  or  Law  ob  Fact. 
In  a  proceeding  to  collect  an  inheritance 
tax  on  a  transfer  of  real  property,  whether 
deeds  to  the  property  were  made  in  contempla- 
tion of  death,  and  to  take  effect  after  death, 
were  questions  for  the  trial  court  to  decide  uis>n 
the  facts,  and  its  findings  could  only  be  disturb- 
ed if  there  was  no  evidence  sufficient  to  sustain 
them. 
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2.  Taxation  «»879(1)  —  iNHKBiTAitCK  Tax  — 
Tbarbfebs  Subject— Etidencb. 
Evidence  held  sufficient  to  sustain  findings 
that  deeds  executed  by  a  man  83  years  old  to 
his  wife,  1%  years  before  his  death,  were  not 
made  in  contemplation  of  death,  and  to  take  ef- 
fect after  death. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

Action  by  John  E.  McDougald,  Treasurer 
of  the  City  and  County  of  San  Francisco, 
against  Anna  Wulzen.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Hartley  F.  I>eart,  of  San  Francisco,  and 
U.  S.  Webb,  Atty.  Gen.  (William  A.  Sullivan 
and  Ous  L.  Baraty,  both  of  San  Francisco, 
of  counsel),  for  appellant  James  B.  Kelly, 
Of  San  Francisco,  for  respondent. 

BEASLY,  J\idge  pro  tem.  This  Is  a  pro- 
ceeding to  collect  an  Inheritance  tax  on  cer- 
tain real  property  sltuat^e  In  the  city  and 
county  of  ^an  Francisco,  and  conveyed  by 
Frederick  H.  Wulzen,  deceased,  to  his  wife, 
Anna  Wulzen,  on  July  26,  1909.  The  right 
to  collect  this  tax  Is  urged  on  two  grounds, 
vl*.,  that  the  transfer  of  the  property  was 
ma'de  In  contemplation  of  death,  and  was 
not  to  talie  effect  as  to  the  grantee  until  after 
the  death  of  the  grantor.  The  trial  court 
found  against  the  plaintiff  on  both  of  these 
contentions,  and  these  findings  are  attacked 
on  this  ai^)eal.  Whether  the  evidence  8Ui>- 
ports  them  is  the  only  question  t>efore  the 
court.  The  matter  is  governed  by  the  In- 
heritance Tax  Law  of  1905  (SL  1905,  p.  341). 

A  recital  of  the  evidence  in  some  detail 
seems  proper.  Mr.  Wulzen,  the  grantor, 
was  83  years  old  on  July  26,  1909.  He  was 
in  reasonably  good  health  for  one  of  bis 
years.  He  and  his  wife  were  about  to  cel- 
ebrate the  fiftieth  anniversary  of  their  mar- 
riage. He  had  gotten  to  a  point  in  life  where 
the  care  of  his  property  a'nnoyed  him,  and  he 
told  Mrs.  Wulzen  that  he  "did  not  wish  to 
be  longer  'bothered  with  It,"  and  that  he 
would  give  her  the  property  to  'do  with  as 
she  wished.  The  services  of  a  notary  public 
were  thereupon  engaged,  and  he  drew  deeds 
conveying  the  property  from  the  husband 
to  the  wife,  which  on  their  face  are  abso- 
lute and  unconditional.  These  "deeds  were 
executed,  and  the  parties  being  both  pres- 
ent the  deeds  were,  under  the  direction  of 
the  notary,  who  was  also  present,  delivered 
by  Mr.  Wulzen  manually  to  Mrs.  Wulzen. 
The  notary  was  permitted  to  testify  that  this 
delivery  was  "without  condition."  Mrs.  Wul- 
zen, after  keeping  the  deeds  about  the  house 
for  a  few  days,  banded  them  to  a  son  of  the 
parties,  with  instructions  to  place  them  in 
a  safe  deposit  box,  which  the  son  did.  This 
box  was  rented  in  the  name  of  the  grantee 
and  this  son.  Mr.  Wulzen,  the  grantor,  al- 
though he  had  access  to  it,  never  visited  it . 


No  change  was  made  after  the  maldng  of  the 
deeds  in  the  manner  of  dealing  with  the 
property.  Mrs.  Wulzen  gave  directions  as  to 
any  necessary  repairs  or  alterations  ef  the 
property,  as  she  had  always  done,  and  the 
rent  was  paid  at  the  family  residence  to  any 
meml)er  of  the  family  who  was  present  whea 
the  tenant  called  with  it.  There  is  no  ev- 
idence, however,  that  the  grantor  ever  re- 
ceived It  Checks  were,  however,  still  some- 
times drawn  in  his  name  by  tenants,  when 
payment  was  made  by  cfaedc  This  money, 
received  as  rent,  was  kept  in  the  house,  used 
for  family  expenses  as  needed,  and  when  a 
considerable  sum  had  accumulated  from  the 
unused  portion  thereof  It  was  deposited  in 
bank  to  the  credit  of  both  the  grantor  and 
grantee,  a  course  of  business  foll6wed  by 
them. during  many  previous  years.  Both  the 
grantor  and  grantee  had  access  to  the  money 
while  in  the  house,  but  there  is  no  evidence 
that  the  grantor  ever  used  any  of  It  One 
and  one-half  years  elapsed  after  the  deeds 
were  delivered  before  the  death  of  the  gran- 
tor. He  was  suffering  from  no  lingering  or 
chronic  illness  during  this  time,  and  died  of 
an  acute  trouble — pneumonia.  The  deeds 
were  not  recorded  until  after  the  grantor's 
death;  Mrs.  Wulzen  explaining  that  she 
knew  little  of  business,  and  that  they  were 
recorded  at  the  suggestion  of  her  niece,  who, 
after  Mr.  Wulzen's  death,  (old  her  that  the 
recording  of  the  deeds  was  necessary. 

[1, 21  Upon  these  facts,  so  stated  at  length, 
we  are  asked  by  the  appellant  to  say  as  a 
matter  of  law  that  the  trial  court  was  wrong 
in  holding  that  these  conveyances  were  not 
made  in  contemplation  of  death.  This  we 
cannot  do.  Whether  the  deeds  were  made  la 
contemplation  of  death,  and  to  take  effect 
after  death,  or  not  were  questions  for  the 
trial  court'  to  decide  u];ion  the  facts  before 
it  and  Its  findings  on  that  subject  could  only 
be  disturbed,  if  there  were  no  evidence  sufll- 
cient  to  sustain  them.  In  this  case  we  think 
the  evidence  sustains  the  findings. 

Estate  of  Beynolds,  160  CaL  600,  147  Pac 
268,  relied  upon  by  appellant,  is  clearly 
distinguishable  from  this  case.  In  that  case 
the  grantor  was  the  victim  of  a  mortal  dis- 
ease, and  knew  when  he  executed  the  deeds 
that  his  days  were  numbered.  Accordingly 
the  lower  court  in  that  case  found,  and  tlie 
Supreme  Court  sustained  the  finding,  that 
the  deeds  were  made  in  contemplation  of 
death — a  conclusion  which  was  inevitable 
from  this  and  other  facts  In  evidence  in  that 
matter.  Here  the  grantor  was  in  no  Imme- 
diate fear  of  death.  Although  an  old  man, 
he  was,  as  has  been  said,  suffering  from  no 
disease,  and  was  In  good  health  for  his  years. 
Besides  this,  the  circumstances  under  whldi 
the  deeds  In  this  case  were  delivered  were 
susceptible  at  least  of  the  construction  that 
they  were  absolute,  and  were  made  with  a 
distinct  purpose  other  than  escaping  Inher- 
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irum  uie  Duraea  oi  longer  caring  lor  nis 
property.  While  It  may  be  conceded  that, 
If  the  trial  court  had  found  that  these 
deeds  from  Mr.  to  Mrs.  Wulzen  were  made 
In  contemplation  of  death,  or  to  take  effect 
after  ,the  grantor's  de'^th,  this  court  would 
have  sustained  such  finding,  still  the  trial 
court  having  found  otherwise,  and  Its  func- 
tion being  to  place  a  construction  upon  the 
evidence  before  It,  and  It  appearing  to  us  that 
the  construction  so  given  the  transaction  is 
not  unreasonable,  we  cannot  disturb  its  find- 
ings. 
The  Judgment  is  affirmed. 

We  concur:  BICHARDS,  J.;  KBRRI- 
GAN,  J. 

(S4  Cal.  App.  ES) 

GODSIL  y.  SAN- JOAQUIN  COUNTY 
BUILDING  TRADES  COUNCIL  OF 
CALIFORNIA  et  al.    (Civ.  1657.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  6,  1917.) 
Appkai,  ajtd  Ebbob  9=>356— Time  fob  Affeai, 
— Dismissal  fob  Delay. 
Under   Code  Civ.   Proc.   {  93&,   anthorizing 
appeals  from  judgments  or  orders  of  the  su- 
perior court  within  60  days  from  the  entry  of 
the  judgment  or  order,  where  an  order  denying 
a  motion  to  recall  and  vacate  an  execution  was 
entered  in  the  minute  book  of  the  court  on  May 
25th,  an  appeal  token  August  6th  was  too  late, 
and  must  be  dismissed. 

Appeal  from  Superior  Court,  San  Joaquin 
County;   C.  W.  Norton,  Judge. 

Action  by  Richard  GodsU  against  the  San 
Joaquin  County  Building  Trades  Council  of 
California  and  others.  From  an  order  deny- 
ing a  motion  to  recall  and  vacate  an  execu- 
tion, the  defendant  Plumbers'  Union,  No.  492, 
appeals.    Appeal  dismissed. 

George  Appell,  of  San  Frandsoo,  and  R.  Ij. 
Beardslee,  of  Stockton,  for  appellant  A.  H. 
Carpenter,  of  Stockton,  for  respondent 

CBIPMAN,  P.  J.  Defendant  Plumbers' 
Union,  No.  492,  appeals  from  an  order  made 
by  the  superior  court  of  San  Joaquin  county, 
denying  appellant's  motion  to  recall  and  va- 
cate the  execution  Issued  in  said  action. 

It  appears,  from  the  bill  of  exceptions,  that 
plaintiff  commenced  an  action  In  said  superi- 
or court,  on  December  6,  1912,  against  a 
number  of  defendants.  Including  appellant 
and,  after  service  of  summons,  no  appear- 
ance having  been  entered  by  this  appellant, 
on  application  of  plaintiff's  attorney,  made 
January  4,  1913,  the  clerk  of  said  court  en- 
tered the  default  of  defendant  on  that  day, 
and,  on  January  23,  1915,  the  clerk,  on  mo- 
tion of  plaintiff's  counsel,  entered  Judgment 
In  favor  of  plaintiff  against  the  several  de- 
fendants. Including  appellant  The  execu- 
tion was  In  the  usual  form  and  was  Issued  on 
January  23,  1915.  The  motion  to  recall  the 
execution  was  heard  and  denied  on  May  24, 


me  oraer  was  amy  enterea  on  rne  zoin  aay 
of  May,  1915,  in  Minute  Book  No.  3  of  De- 
partment 3  at  page  711  of  the  records  of  said 
court."  Notice  of  appeal  was  filed  August  6, 
1915. 

Respondent  makes  the  point  that  the  ap- 
peal was  taken  more  than  60  days  after  said 
order  was  made  and  entered  in  the  minutes 
of  the  court,  and  must  be  dismissed  (citing 
Code  Civ.  Proc.  {  939 ;  Doyle  v.  Republic  Ins. 
Co.,  125  Cal.  15,  57  Pac.  667 ;  Harper  v.  HU- 
dreth,  99  Cal.  265,  33  Pac.  1103 ;  McCourtney 
V.  Fortune,  42  Cal.  387).  Appellant  makes  no 
reply  to  the  point  nor  do  we  think  reply  can 
be  successfully  made. 

The  appeal  Is  dismissed. 

We  concur:  HART,  J.;  BURNETT,  J. 

(84  Cal.  App.  9S) 
CHASE  et  al  t.  STEVENS  et  al.  (Civ.  2225.) 
(District  Court  of  Appeal,  Second  District,  CaU- 

fomia.     June  12,  1917.) 
Wills  «=>78,  79— Rrvocability— Wnx  Bas- 

XD  ON  CONSIDEBATION. 

H.,  who  had  been  supporting;  his  sister,  F., 
wrote  her,  asking,  and,  in  a  considerate  way,  in- 
sisting, that  she  should  make  a  will  givinf?  him 
or  his  estate  any  property  of  which  she  might 
die  possessed.  She  made  the  will  as  required 
and  sent  it  to  H.,  whereupon  he  wrote  her,  stat- 
ing that  now  he  would  know  that,  in  the  event 
of  anything  happening  to  him,  she  would  be 
provided  for,  thus  indicBtins  that,  if  she  had  re- 
fused to  make  the  will,  her  future  support  would 
not  have  been  as  generously  provided  for. 
Shortly  afterwards  he  made  a  will,  which  was 
still  in  force  at  bis  death,  in  which  he  bequeath- 
ed her  ^,0(X>  and  provided  for  further  support 
to  be  given  her  from  a  trust  thereby  created. 
Held,  that  the  sister's  vrill  was  supported  by  an 
ample  consideration,  and  was  irrevocable. 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County;     Frank    G.    Flnlayson,    Judge. 

Action  by  Ernest  W.  Obase  and  others 
against  Elinor  A.  Chose  Stevens  and  an- 
other. From  a  Judgment  in  favor  of  the  de- 
fendant Paul  Stewart,  and  an  order  deny- 
ing a  new  trial,  plaintiffs  appeaL    Reversed. 

Waldo  M..York  and  Enyeart  &  Holton, 
all  of  Los  Angeles,  for  appellants.  T.  M. 
Stewart,  of  Los  Angeles,  for  respondent 

JAMES,  J.  This  appeal  Is  taken  by  the 
plaintiffs  from  a  Judgment  entered  in  favor 
of  respondent  Stewart,  and  from  an  order 
denying  their  motion  for  a  new  trial. 

The  action  was  brought  for  the  purpose 
of  having  declared  irrevocable  a  certain  will 
made  by  Florence  E.  Chase,  and  to  have 
injunctive  order  restraining  the  defendants 
from  contesting  the  said  vrlll,  and  restrain- 
ing them  from  offering  for  probate  a  will 
claimed  to  have  been  executed  by  the  said 
Florence  E.  Chase  subsequent  to  the  execu- 
tion of  the  will  first  above  mentioned.  Flor- 
ence E.  CThase  was  a  sister  of  Horace  W. 
Chase.    Horace  W.  (3hase  lived  In  the  dty 
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Maine.  Horace  W.  Chase  died  in  June, 
1911.  Florence  E.  Cliase  died  in  April,  1912. 
For  a  number  of  years  prior  to  his  death 
Horace  W.  Chase  had  furnished  to  his  sis- 
ter the  means  for  ber  shpport,  and  in  a  will 
made  In  February,  1911,  provided  a  legacy 
in  the  sum  of  $5,000  to  be  paid  to  the  8\a- 
ter,  and  also  made  provision  for  further 
support  to  be  given  her  from  the  trust  es- 
tate which  was  created  under  his  will.  The 
plaintiffs  herein  constituted  the  members  of 
Horace  W.  Chase's  immediate  family  and 
are  beneficiaries  under  his  will.  In  the 
year  1910  Horace  W.  Chase  wrote  to  his  sis- 
ter, suggesting  it  as  his  desire  that  she  make 
a  will  leaving  the  property  that  she  might 
die  possessed  of  to  him  or  his  estate.  The 
sister  responded  at  once,  forwarding  the  wUl 
required.  Her  letters,  as  are  here  exhibited 
by  the  record,  were  full  of  expressions  of 
gratitude  for  the  generosity  and  kindness  ot 
her  brother,  and  in  those  letters  she  declared 
her  willingness  to  do  anything  that  he  might 
ask  of  her.  After  Florence  B.  Chase  had 
so  made  the  will,  and  it  had  been  received 
by  Horace  W.  Chase,  the  latter  wrote  to  his 
sister,  declaring  that  now  he  would  know 
that,  in  the  event  of  anything  happening  to 
him,  she  would  be  provided  for.  He  later 
made  the  will  which  we  have  before  referred 
tQ,  wherein  he  made  further  provision  for 
the  sui^ort  of  bis  sister  in  the  event  that 
death  should  overtake  him.  Only  a  few 
months  elapsed,  as  will  be  noted  by  compari- 
son of  the  dates,  from  the  time  that  Horace 
W.  Chase  made  his  will  until  be  died.  After 
bis  death,  it  appears  that  the  sister,  disre- 
garding the  iu junctions  of  ber  brother  and 
bis  solemn  requests  to  ber,  in  which  she 
made  full  acquiescence,  executed  another 
will,  devising  the  property  that  she  might 
die  possessed  of  to  Elinor  A.  Chase  Stevens, 
one  of  the  defendants  herein.  This  alleged 
last  will  of  Florence  B.  Chase  was  ottered 
for  probate  in  Maine.  The  beneficiary  there- 
under assigned  to  respondent  Paul  Stewart 
an  Interest  in  the  legacy  of  $5,000  left  by 
Horace  W.  Chase  to  Florence  Bl.  Chase. 
Elinor  A.  Chase .  Stevens  and  said  Paul- 
Stewart  thereupon  offered  for  probate  in 
Los  Angeles  county  this  alleged  last  will  of 
Florence  E.  Chase,  and  sought  to  have  set 
aside  proceedings  in  probate  which  had 
been  had  in  the  matter  of  the  first  will  as 
made  by  Florence  E.  Chase  according  to  the 
request  of  her  brother. 

This  action  was  then  commenced.  Sum- 
mons was  published  and  personally  served 
in  the  state  of  Maine  as  against  the  defend- 
ant Elinor  A.  Chase  Stevens,  ajid  the  time 
having  expired  for  ber  appearance,  default 
was  entered,  and  the  judgment  prayed  for 
followed.  LAter  the  defendant  Kilnor  A. 
Chase  Stevens  made  a  so-called  "special" 
appearance,  and  asked  that  that  default  and 


as  to  respondent  Paul  Stewart.  There  was 
no  conflict  in  the  evidence ;  the  court's  Judg- 
ment being  based  upon  a  finding  that  there 
was  no  consideration  extended  by  Horace  W. 
Chase  to  support  the  making  of  the  first  will 
of  Florence  E.  Chase ;  that  becaxise  of  lack 
of  sufficient  consideration  no  contractual 
rights  arose  In  favor  of  Horace  W.  Chase 
sufficient  to  make  the  act  of  Florence  E. 
Chase  In  executing  the  first  will  Irrevocable. 
To  this  determination  of  the  trial  court  we 
are  not  prepared  to  assent  Florence  E. 
<3iase,  prior  to  the  time  of  making  the  will, 
had  received  for  many  years  support  from 
her  brother.  This  brother,  desiring  that 
benefits  which  he  had  conferred  and  wonld 
confer  in  the  future  upon  his  sister  sbonld. 
when  she  no  longer  had  use  for  them,  be 
returned  to  him  or  his  estate,  requested  and 
In  a  considerate  way  Insisted  that  she  should 
make  the  will  as  required  by  blm.  She 
on  her  part,  extolling  his  generosity  and 
kindness,  declared  that  she  was  ready  to 
do  anything  that  he  desired.  After  the  will 
was  made  Horace  W.  Chase  wrote  the  sis- 
ter in  one  of  his  letters  that  be  was  then 
satisfied,  and  that  if  anything  happened  to 
him  she  wonld  now  be  assured  of  summrt. 
This  latter  expression  indicates  that  it  was 
in  the  mind  of  Chase  that,  bad  bis  sister 
refused  to  make  the  will  as  be  desired  it  to 
be  made,  ber  future  support  would  not  have 
been  as  generously  provided.  He  later  made 
his  will,  in  which  specific  provision  was 
made  for  the  sister. 

The  evidence,  to  our  minds,  Indicates  that 
there  was  a  distinct  understanding  that 
Horace  W.  Chase  should  not  relinquish  own- 
ership in  the  property  which  he  had  and 
would  place  at  the  disposal  of  his  slater 
for  her  support.  In  so  far  as  there  remained 
any  excess  at  the  time  of  ber  death  orer 
and  above  that  actually  needed  or  used  for 
the  purpose  mentioned.  Taking  this  view  of 
tbe  case.  We  think  that  ample  consideration 
is  necessarily  implied  upon  which  to  con- 
clude that  the  making  of  the  first  will  by 
Florence  B.  Chase  was  an  act  done  porsnant 
to  a  valid  .understanding  or  agreement  be- 
tween her  and  her  brother.  That  being  tme^ 
It  follows  that  the  first  will  of  Florence  R 
Chase  was  irrevocable,  as  it  Is  asserted  to 
be  on  behalf  of  appellants.  Furthermore, 
every  equitable  consideration  lends  its  weight 
in  the  direction  of  enforcing  good  faith  to- 
ward Horace  W,  Chase  and  bis  heirs  and 
beneficiaries. 

It  may  be  remarked  that  a  determination 
of  the  merits  of  this  case  will  be  without 
any  substantial  effect  as  fixing  the  rights 
of  the  parties  under  the  several  wills  mat- 
tloned,  for  that  matter  has  already  been 
finally  resolved  in  favor  of  these  appellants. 
See  Hatter  of  the  Estate  of  Florence  E. 
Chase,  169  CaL  629.  147  Paa  46L    However, 
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matter  of  the  recovery  ot  costs  Incurred 
by  the  parties  could  only  be  settled  by  a  con- 
sideration of  tbe  merits  of  the  appeal.  We 
have  taken  up  tbe  one  vital  question,  and 
given  no  attention  to  others  which  are  ar- 
gued at  some  length  In  the  briefs. 

Under  the  conclusions  expressed,  it  fol- 
lows that  the  judgment  and  order  must  be 
set  aside 

Tbe  Judgment  and  order  are  reversed. 

We  concur:  C»NBEY,  P,  J.;  WORKS, 
^ndge  pro  tern. 

(34  Cal.  App.  1S(9 

WALKBB  et  aL  V.  BAUMBISTBR  et  al. 
(Civ.  1985.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  18,  1917.) 

1.  BbOKKBS   ^=»8(3)— BVIDKNCB    OF    AOENOT— 

STrmciiNCT. 
Where  there  Is  evidence  that  brokers  who 
negotiated  trade  of  two  lots  procured  loan  for 
purpose  of  erecting  building  on  one  of  them, 
that  lender  in  accordance  with  his  custom  in 
similar  transactions  paid  brokers  amount  of 
loan  and  paid  no  further  attention  to  deal,  leav- 
Ing  to  them  even  matter  of  ascertaining  that 
tiue  was  clear,  court  is  justified  In  concluding 
that  broker  was  agent  of  lender. 

2.  Appeal  and  Ekbob  «=»1011(1)— Review- 
Findings  OF  Fact  —  Confliotinq  Evi- 
dence. 

The  trial  court's  findings  of  fact  will  not 
be  disturbed  where  there' is  conflict  in  evidence. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  Sydney  J.  Wallcer  and  another 
against  Bernhardt  H.  Baumelster  and  anoth- 
er. Ftom  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

R.  F.  Mogan  and  Joseph  F.  Bluxome,  both 
of  San  Francisco,  for  appellants.  R.  W. 
Glllogley,  of  San  Francisco,  for  respondents. 

BEJASLY,  Judge  pro  tem.  The  plaintiffs 
owned  an  Improved  lot  on  London  street  in 
San  E^ndsco  which  they  exchanged  with 
McArthur  Bros.,  a  firm  of  building  contrac- 
tors, for  a  lot  on  Twentieth  street  In  said 
dty.  The  Twentieth  street  lot  was  unim- 
proved, and  by  the  terms  of  the  contract  un- 
der which  the  exchange  was  effected  Mc- 
Arthur Bros,  agreed  to  erect  a  seven-room 
dwelling  house  thereon,  and  to  convey  it  to 
the  plaintiffs  in  exchange  for  their  property 
free  of  all  Inctmibrancee  except  a  $2,500 
mortgage.  Coffin  &  Co.,  a  firm  of  real  es- 
tate brokers,  acted  as  the  agents  in  effecting 
tbls  exchange.  Neither  the  MMrthurs  nor 
tbe  plaintiffs  had  the  money  to  pay  for  the 
erection  of  the  building  on  the.  Twentieth 
street  lot,  and  Coffin  &  Co.,  through  an  em- 
pIoy4  of  theirs  named  Woodfield,  secured 
the  money  from  the  defendant  Bernhardt  H. 
Baumeisteor.  Thereupon  the  plaintiffs  con- 
veyed  their   property   to   McArthur    Bros., 
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tieth  street  lot  to  the  plaintiffs,  and  tbe 
plaintiffs  executed  to  Baumelster  and  bis 
wife,  tbel  pther  defendants,  a  promAssory 
note  ,for  $2,500,  and  secured  the  same  by 
their  mortgage  to  Baumelster  on  said  lot 
Baumelster  turned  over  to  Coffin  &  Co„ 
through  Woodfield,  his  chec*  for  $2,000.  Six 
hundred  and  twenty-five  dollars  of  this  mon- 
ey Coffin  &  Co.  paid  out  as  tbe  building  pro- 
gressed to  McArthur  Bros,  for  erecting  the 
same,  and  before  tbe  building  was  complete 
Coffin  ic  Co.  became  bankrupt,  and  the  re- 
mainder of  Baumelster's  money  in  th^r 
hands  was  found  to  be  uncollectible.  There- 
upon Baumelster  paid  $500  additional  to  Mc- 
Arthur Bros. 

The  trial  court  upon  the  submission  of 
this  cause  found  that  the  defendants  had 
paid  to  plaintiffs  the  sum  of  $1,125  and  no 
more.  This  finding  was  necessarily  predicat- 
ed upon  the  conclusion  that  Coffin  &  Co. 
were  the  agents  of  Baumelster  to  hold  and 
disburse  the  $2,000  represented  by  the  check, 
because  no  money  except  the  $500  above  re- 
ferred to  was  paid  to  tbe  plaintiffs  or  for 
their  use  by  Baumelster,  unless  we  regard 
as  so  paid  the  $2,000  check  delivered  to  Coffin 
4  Co.  The  finding  that  no  more  than  $1,125 
was  paid  by  the  defendants  to  the  plaintiffs 
is  of  course  disputed,  and  the  ground  of  the 
dispute  Is  a  contention  on  tbe  part  of  tbe 
defendants  that  Coffin  &  Co.  were  not  their 
agents,  and  that  the  finding  to  tbe  contrary 
is  not  supported  by  the  evidence. 

It  is  a  significant  fact  in  this  connection 
that  Dr.  Baumelster,  after  delivering  the 
$2,000  check  to  Woodfield,  paid  no  futher 
attention  whatever  to  the  deal.  He  left  ev- 
en the  matter  of  ascertaining  that  the  title 
was  clear  to  Woodfield.  The  manner  in 
which  this  transaction  was  conducted  for 
Baumelster  was  in  accordance  with  his  reg- 
ular course  of  business  with  Coffin  &  Oa- 
He  bad  made  other  loans  in  tbe  same  way, 
Coffin  &  Co.  holding  tbe  money  and  dis- 
bursing it  as  the  buildings  upon  which  the 
loans 'were  made  progressed  and  the  security 
thus  became  sufficient  for  tbe  resi>ective 
loans. 

[1,2]  There  can  be  no  serious  question  but 
that  Cofiln  &  Co.  In  holding  this  money  and 
disbursing  it  were  acting  for  the  protection 
of  Baumelster,  who  seems  from  bis  own 
testimony  to  have  left  everything  to  tbem. 
The  lower  court  cannot  be  reversed  for  con- 
cluding from  this  evidence  that  Coffin  &  Co. 
were  the  agents  of  Baumelster  in  this  mat- 
ter. The  fact  that  there  is  other  evidence, 
some  of  which  comes  from  the  plaintiffs 
themselves,  pointing  to  a  contrary  conclusion 
cannot  change  the  matter,  for  here  the  well- 
settled  rule  applies  that,  there  being  a  con- 
flict of  tbe  evidenoe,  tliis  court  will  not  dis- 
turb the  finding. 

The  appellants  claim  that  the  Judgment  is 
too  large  by  $50.     This  $50  is  claimed  to 
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bare  been  due  from  McArthar  Bros,  to  Coflhi 
&  Co.  as  a  commission  for  secnrlng  tbls  loan 
from  Baumelster  and  to  have  been  credited 
to  McArthnr  Bros.  In  CoflSn  ft  Oo^'b  books ; 
but  as  the  lower  court  found  that  the.  loan 
was  made  to  the  plaintiffs,  and  as  there  Is 
no  cony)etent  eyldence  that  this  ISO  was 
paid  by  Coffin  &  Co.  to  McArthur  Bros.,  this 
point  also  must  be  determined  against  the 
appellants. 
For  these  reasons  the  judgment  is  affirmed. 


We  concur: 
OAN,  J. 


BIOHARDS.    J.i     KERBi- 


RBES  ▼.  EGAN.     (No.  786S.) 
(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(SvllabuM  hy  the  Court.) 

V.  Appeal  aud  Erbob  «=1009(1)— Review— 

E<)uiTT  Cases. 

In  an  equity  action,  this  court  is  not  bound 
by  the  findings  of  fact  of  the  trial  court,  but  may 
review  and  weigh  all  of  the  evidence ;  and,  when 
the  judgment  Oi  the  trial  court  is  not  clearly 
against  the  weight  of  the  evidence,  the  same  wiU 
be  sustained. 
2.  Trusts    «=>283(2)—Tbu8TEE8— Rights    of. 

A  trustee  cannot  acquire  rigbtti  antagonistic 
to  the  cestui  que  trust  and,  where  money  has 
been  paid  over  to  a  person  to  purchase  property 
for  another  who  furnishes  the  money,  a  trust  re- 
lationship is  established  and  the  person  to  whom 
the  money  i&  paid  and  who  has  agreed  to  make 
the  purchase  cannot  acquire  the  property  for 
himself  so  long  as  the  trust  relationship  exists. 
8.  Pbincifai.   and    Agent  «=9C9(6)— Rights 

OF  Agent— FuBCHASE. 
Mutuality  of  interests  constitutes  a  valid 
consideration  between  persons  who  engage  to 
promote  a  common  business  enterprise  and  one 
who  engages  with  others  to  purchase  interests 
in  an  oil  lease  in  order  Uiat  money  may  be  pro- 
cured for  development,  and  who  has  received  the 
money  necessary  from  each  of  his  associates  for 
such  purpose,  be  agreeing  to  purchase  a  certain 
interest  for  each,  cannot  acquire  the  interest  of 
one  of  his  associates  for  himself  and  avail  him- 
self of  th^  defense  that  there  was  no  considera- 
tion for  the  performance  of  the  duties  which  he 
agreed  to  assume  in  behalf  of  all  interested. 

4.  Pbincipal  and   Agent   ®=>69(6)— Rights 
OF  Agent— PiTRcnASE. 

If  an  agent  has  exhausted  all  efforts  to  buy 
property  on  terms  fixed  by  the  principal  and 
failed,  he  may  relinquish  his  agency  by  ex- 
press and  nnequivopal  acts,  but  he  must  first 
return  to  his  principal  the  money  received  by 
him ;  and.  before  he  can  acquire  such  property 
for  himself,  by  purchasing  with  his  own  funds, 
it  must  appear  that  there  was  no  sharp  prac- 
tice or  unfairness  on  his  part,  and  that  he  has 
acted  in  good  faith  toward  the  principal. 

5.  Tkusis  C^SJiJ— Constructive  Trusts. 

If  one,  who  has  agreed  to  purchase  property 
or  interests  in  property  for  another  and  has  re- 
.ceived  the  money  for  such  purpose  acquires  in 
his  own  name  the  interest  which  he  agreed  to 
purchase  for  the  other,  a  trust  will  be  declared 
in  favor  of  the  person  who  furnished  the  money 
to  make  such  purchase  and  for  whom  8uch<agent 
agreed  to  make  the  purchase. 

Commissioners'  Opinion,  Division  No.  L 
Error  from  District  Court,  Okmulgee  Coun- 
ty:   Ernest  B.  Hughes,  Judge. 

Action  by  W.  E.  Egnn  as  plaintiff  against 


W.   O.   Rees  aa  defendant     Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

W.  W.  Wood  and  W.  W.  Witten,  both  of 
Okmulgee,  for  plaintiff  in  error.  D.  P.  E"ar- 
rell,  of  Okmulgee,  for  defendant  In  errcn-. 

STEWART,  C.  The  parties  wlU  be  refer- 
red to  hereinafter  as  plaintiff  and  defendant 
as  they  were  In  the  court  below.  The  de- 
fendant, W.  O.  Rees,  as  plaintiff  In  error 
appeals  to  this  court  from  a  Judgment  of  the 
district  court  of  Okmulgee  county  rendered 
in  favor  of  W.  E.  Egan  as  plaintiff  and 
against  the  defendant,  declaring  a  trust  in 
favor  of  the  plaintiff  as  to  75^ares  of  cap- 
ital stock  of  the  La  Vlrge  Ou  &  Gas  Com- 
pany of  Okimil!;ee,  Okl.,  appearing  on  the 
books  of  sudi  corporation  in  the  name  of  the 
defendant,  and  as  to  dividends  received  by 
defendant  on  said  stock. 

The  defendant  in  liis  brief  asks  for  reversal 
on  two  assignments  of  error,  to  wit: 

"First.  The  evidence  is  insufficient  to  support 
the  judgment:  second,  the  findings  made  by  the 
court  are  wholly  insufficient  to  support  the  judg- 
ment." 

[1]  As  to  the  second  assignment,  we  tliinlE 
that  It  Is  Immaterial  as  to  whether  or  not 
the  findings  of  fact  as  made  by  the  trial 
court  are  sufficient  to  support  the  judgment, 
provided  the  judgment  is  not  clearly  against 
the  weight  of  the  evidence.  The  action  la 
one  in  equity  brought  to  enforce  a  construc- 
tive trust  If  It  should  appear  to  us  upon  an 
examination  of  the  whole  testimony  in  the 
case  that  the  judgment  of  the  trial  court  is 
not  clearly  against  the  weight  of  the  evi- 
dence, the  judgment  will  be  sustained.  In 
Mendenhall  v.  Walters,  157  Pac.  732,  it  is 
said: 

"In  a  case  of  purely  equitable  cognizance,  it 
is  the  duty  of  the  Supreme  Court,  when  the  suf- 
ficiency of  the  evidence  to  support  the  findings 
of  the  trial  court  is  challenged,  to  consider  the 
whole  record  and  to  weigh  all  the  evidence,  and, 
when  the  judgment  of  the  trial  court  is  clearly 
against  the  weight  of  the  evidence,  render  or 
cause  to  t>e  rendered  such  judgment  as  should 
have  been  rendered  in  the  trial  court" 

In  the  case  of  Dandridge  v.  Dandridge, 
158  Pac.  445,  it  is  said: 

"Tlie  judgment  of  the  trial  court  in  an  eqai- 
taljle  action,  where  the  evidence  is  conflicting 
should  be  given  weight,  and,  unless  the  appel- 
late court  is  satisfied  that  the  conclusions  reach- 
ed by  him  are  wrong,  should  be  affirmed." 

See,  also,  Johnson  v.  Perry,  1S3  Pac  289; 
Hawkins  v.  Boynton  Land  Mining  &  Inv. 
Co.,  157  Pac.  753;  Clayton  v.  Oberlander, 
157  Pae  929;  Glllam  v.  Ridiart  150  Paa 
1037. 

In  the  Instant  case,  therefore,  tlUs  conrt 
will  consider  aU  tlie  evidence  iitespecUve  of 
the  findings  of  fact;  and,  if  it  appears  that 
the  judgment  is  not  clearly  against  th^ 
weight  of  the  evidence,  the  same  will  t>e  af- 
firmed. 

The  evidence  in  this  case  shows  that  in 
the  section  of  the  state  where  defendant  re- 
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uii  uuu  K>iB  lease  un  au  uvies  ux  lauu,  loiui.  lue 
indications  were  good  for  oil  and  gas  on  such 
land,,  and  that  tbe  owners  of  the  lease  pro- 
posed to  sell  certain  undivided  interests  In 
the  same  to  different  persons  in  order  to  pro- 
cnre  money  to  drill  a  well ;  that  after  selling 
various  Interests  in  the  lease,  there  was  left 
unsold  of  the  amount  they  originally  offered 
one-sixteenth  interest  in  the  entire  lease 
which  they  offered  to  sell  to  the  defendant 
and  others  whom  he  might  interest  in  the 
proposition;  that  the  defendant  was  anxious 
to  have  the  property  developed  for  oil  and 
gas,  and  on  September  6,  1914,  wrote  a  let- 
ter to  a  former  friend  and  business  associ- 
ate, Dr.  F.  B.  Knoch,  of  Florence,  Colo.,  in- 
forming him  that  one-sixteenth  interest  in 
the  lense  in  question  could  be  obtained,  and 
advising  that,  if  Vr.  Knoch  or  any  one  else 
would  like  to  invest  and  would  send  a  draft 
for  whatever  amount  was  wanted,  he  would 
get  the  papers  made  out  and  recorded,  and 
would  send  them  to  Dr.  Knoch;  .that  he 
himself  would  take  one-fourth  of  the  one- 
sixteenth,  or  one  sixty-fourth  interest  in  the 
entire  lease;  that  each  one-fourth  of  the 
one-sixteenth  Interest  would  cost  $75.  After 
the  exchange  of  other  letters  explanatory  of 
the  proposition,  and  in  September,  1914,  Dr. 
Knoch  wrote  a  letter  to  the  defendant  in- 
closing the  sum  of  $225,  and  informing  him 
that  the  same  was  In  payment  for  interests 
in  the  Igase  in  questipn  as  follows:  One  six- 
ty-fourth interest  to  W.  E.  Stout;  one  sixty- 
fourth  Interest  to  W.  B.  Bgan  and  one  sixty- 
fourth  Interest  to  Dr.  Knoch.  The  letter  was 
received  by  the  defendant;  be  answered,  ac- 
knowledging receipt  of  the  draft  for  $225, 
stating  that  as  soon  as  drilling  was  com- 
menced he  would  have  the  assignments  made 
out  and  forwarded.  The  draft  was  immedi- 
ately cashed  by  the  defendant  and  proceeds 
placed  in  bis  local  bank.  It  appears  that 
about  the  15th  day  of  October,  1915,  the 
defendant  purchased  from  the  owners  of  the 
lease  the  entire  one-sixteenth  interest,  tak- 
ing the  title  thereto  in  his  own  name.  On 
October  10th,  prior  to  taking  over  of  the  title, 
the  defendant  wrote  to  Dr.  Knoch,  stating, 
among  other  things,  that  he  had  not  paid 
over  the  money,  but  would  do  so.  The  evi- 
dence shows  that  at  the  beginning  of  these 
negotiations  there  was  no  oil  well  upon  the 
land,  but  that  a  company  was  being  organiz- 
ed for  the  purpose  of  drilling;  that,  how- 
ever, before  the  actual  purchase  by  the  de- 
fendant of  the  one-sixteenth  interest,  drilling 
bad  begun,  and  there  were  some  indications 
of  oil  and  gas.  Before  the  one-sixteenth  in- 
terest In  the  lease  was  assigned  to  the  de- 
fendant, it  was  suggested  to  the  defendant 
that  a  corporation  should  be  organized,  in 
which  event  the  interests  in  the  lease  would 
be  transferred  to  the  corporation,  and  that 
In  case  of  nonresident  owners,  there  might 
be  difficulty  in  procuring  proper  assignments 


luni  uwuers  OL  uie  i.ease  saia  luac  ne  Knew 
nothing  about  defendant's  friends,  and  did 
not  care  to  have  their  names  unless  it  could 
be  made  a  binding  affair.  The  defendant 
then  suggested  he  would  take  the  one-six- 
teenth Interest  in  his  name  and  sign  up  for 
it.  It  was  understood,  however,  that  defend- 
ant was  purchasing  for  himself  and  others, 
and  that  he  was  to  have  for  himself  one 
siztT'-fourth  interest,  as  appears  from  the  fol- 
lowing testimony  of  Mr.  Steph: 

"Well,  I  havea't  the  best  recollection  in  the 
world  of  the  conversation,  but  in  my  opinion, 
when  we  left  he  (meaning  the  defendant)  was  to 
write  his  friends,  and  he  didn't  know  how  much 
he  and  his  friends  would  take,  but  be  had  al- 
ready agreed  to  take  one  sixty-fourth." 

It  does  not  appear  that  any  objection  was 
made  to  the  defendant  buying  in  his  own 
name  the  one-sixteenth  Interest,  with  the  un- 
derstanding that  his  friends,  after  the  forma- 
tion of  the  corporation,  were  to  share  In 
same.  The  defendant  paid  $300  for  the  one- 
sixteenth  interest  purchased  by  check  on 
the  bank  in  which  the  money  realized  from 
the  $225  "draft  had  been  deposited.  Oil 
was  struck  October  20,  1914,  and  on  October 
25th  a  200-barrel  well  was  "brought  in." 
Just  after  the  "bringing  in"  of  the  well,  and 
on  October  27th,  the  defendant  sent  a  draft 
for  $75  to  Dr.  Knoch,  to  be  delivered  to 
the-  plaintiff,  saying  that  he  had  purchased 
a  one  sixty-fourth  interest  each  for  Dr. 
Knoch  and  W.  B.  Stout,  but  that  he  was 
unable  to  procure  the  additional  interest 
desired  by  the  plaintiff,  W.  E.  Egan.  Dr. 
Knoch  wrote  a  letter  to  the  defendant,  ex- 
pressing his  surprise,  and  saying  that  Egan, 
would  not  accept  the  return  of  the  draft, 
but  insisted  on  bis  purchase.  Frmn  the 
letter,  Dr.  Kflocb  received  the  Impression 
that  defendant  bad  been  able  to  procure 
only  three  sixty-fourths  itatcrest,  and  sug- 
gested to  the  defendant  that  they  divide  the 
same  equally  among  the  four,  each  paying 
his  pro  rata  part  This  proposition  was  not 
accepted  by  the  defendant,  and  the  plaintiff 
still  refused  the  draft.  Insisting  upon  his 
one  sixty-fourth  Interest  In  the  lease.  The 
La  Virge  Oil  &  Gas  Company,  of  Okmulgee, 
Okl.,  a  corporation,  was  .organized  tmder 
the  laws  of  Oklahoma,  and  on  December  3, 
1914,  the  defendant  transferreu  to  such 
corporation  the  entire  one-sixteenth  Interest 
which  he  had  purchased,  receiving  for  each 
one  sixty-fourth  interest  75  shares  of  capital 
stock.  The  defendant  caused  225  shares  to 
be  Issued  to  himself  and  75  shares  to  his 
wife.  He  afterwards  transferred  75  shares 
each  to  Dr.  Knoch  and  W.  B.  9tout  The 
defendant  In  his  testimony  says  that  it  was 
his  Intention  all  along  to  reserve  one  thirty- 
second  interest  for  himself,  bat  his  testi- 
mony does  not  accord  with  his  first  letter 
to  Dr.  Knoch,  nor  with  the  testimony  of 
Mr.  Steph  above  quoted.  Dr.  Knoch  and 
W.  B.  Stout  were  intimate  sodaJ  and  busl- 
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friends  of  the  defendant,  having  been 
itssoclated  together  in  business  In  Colorado. 
Clrcnmstancea  In  the  evidence  show  that 
«he  defendant  was  Interested  In  promoting 
oU  propositions  in  the  section  of  country 
jrhere  the  leased  land  was  situated,  and  it 
»  a  fair  inference  from  the  entire  testl- 
.nony  In  the  case  that  he  knew  of  the  de- 
velopments in  the  well  being  drilled  before 
he  decided  to  return  the  money  to  the  plain- 
tiff. It  appears  that  after  the  corporation 
was  organized,  the  defendant  collected  dlvl- 
dendb  on  the  capital  stock  retained  by  him. 

The  delendant,  in  the  brief  submitted  by 
him,  saj's  that  It  was  Incumbent  upon  the 
plaintiff  to  prove: 

"First,  that  the  defendant  agreed,  upon  snffi- 
cient'  consuleravion,  to  purchase  an  interest  in 
the  lease  for  plaintiff ;  or  second,  in  the  absence 
of  consideration  he  entered  upon  the  perform- 
ance of  the  agreement  to  purchase;  or  third, 
that  defendant  purchased  with  plaintiff's 
money." 

Assuming  that  the  defendant's  statement 
Is  correct  law,  we  are  Inclined  to  believe 
that  there  Is  evidence,  not  only  to  support 
one,  but  all  three,  of  tha  propositions. 

[J,  S]  It  Is  a  well-settled  principle  that  a 
trustee  cannot  acquire  rights  antagonistic 
to  the  cestui  que  trust.  As  to  a  consideration 
for  the  services  undertaken  by  defendant, 
we  may  say  that  mutuality  of  interests  con- 
stitutes a  valid  consideration  between  par- 
ties who  engage  to  promote  a  common  busi- 
ness enterprise.  Under  the  undisputed  evi- 
dence the  defendant  accepted  $75  of  the 
plaintiff's  money,  retained  the  same,  agreed 
to  perform  the  services,  and  did  purchase 
the  Identical  property  agreed  upon,  giving 
'a  check  upon  the  bank  in  which  the  defend- 
ant had  deposited  the  plalntifTs  money; 
the  evidence  shows  that  the  defendant  and 
the  other  persons  for  whom  he  agreed  to  act 
were  each  desirous  of  promoting  the  develop- 
ment of  the  lease  In  question  for  oil  and  gas; 
that,  though  the  defendant  had  not  treated 
directly  with  the  plaintiff,  yet,  through  Dr. 
Knodi,  he  had  invited  the  plaintiff  to  join 
with  him;  that  the  plaintiff  agreed  to  the 
proposal,  paid  the  money,  and  the  same  was 
received  and  accepted  by  the  defendant  for 
the  purpose  of  purchasing  the  interest  In 
question. 

In  Bispham's  Principles  of  Equity,  p.  150, 
the  author  quotes  with  approval  the  follow- 
ing language: 

"Whenever  one  person  is  placed  in  such  rela- 
tion to  another,  by  the  act  or  consent  of  that 
other  or  the  act  of  a  third  person  or  of  the  law, 
that  he  becomes  interested  for  him,  or  interested 
with  him,  in  anjr  subject  or  property  or  busi- 
ness, he  IS  prohibited  from  acquiring  rights  in 
that  subject  antagonistic  to  the  perscm  with 
irhose  interest  he  has,  become  associated." 

The  author  cites  In  support  of  the  text 
k.omerons  authorities.  The  doctrine  is  well 
settled.  Enc.  of  Ev.  vol.  13,  p.  114;  89  Cyc. 
p.  172. 

[4 1  But  the  defendant  calls  our  attention 
to  a  principle  of  agency  laid  down  In  Me<di- 


em  on  Agency  (2d  Ed.)  vol.  1.  {  1195,  which 
reads  as  follows: 

"And  so  it  has  been  said  that,  even  though  the 
agent  bad  been  employed  to  buy  certain  land, 
still  if  he  first  expressly  and  unequivocally  re- 
linquished the  agency,  or  if  the  agent  had  ex- 
hausted all  reasonable  efforts  to  buy  on  the 
terms  fixed  by  the  principal,  there  being  no 
sharp  practice  or  unfairness,  and  he  afterwards 
buys  with  his  own  funds,  no  trust  will  arise." 

The  language  quoted  correctly  states  the 
law,  but  does  not  meet  the  facts  In  this  case. 
For  the  defendant  to  come  within  the  prin- 
ciple announced  It  Is  necessary  for  him  to 
have  expressly  and  unequivocally  relinquish- 
ed his  agency,  or  for  htm  to  have  exhausted 
all  efforts  to  buy  the  interest  in  the  lease 
In  question,  there  being  no  sharp  practice 
or  unfairness,  and  afterwards  to  have  bought 
with  other  funds.  There  Is  not  the  slightest 
evidence  in  this  case  that  the  defendant  ever 
attempted  to  relinquish  his  agency  before 
making  the  ptirchase.  in  none  of  his  corre- 
spondence with  Dr.  Knoch  does  he  intimate 
any  Intention  of  relinquishing  his  agencj-,  or 
that  he  has  been  unable  to  purchase  because 
of  any  objection  on  the  part  of  the  owner  t» 
selling  plaintiff.  Without  returning  the 
money  or  giving  the  plaintiff  any  intimation 
of  his  proixised  act,  be  purchased  for  him- 
self. In  bis  letter,  (written  after  the  pur- 
chase) returning  the  draft  he  does  not  say 
that  the  owners  refused  to  sell  to  plaintiff, 
but  he  writes: 

"When  you  first  wrote  that  you  would  take 
an  interest  in  the  proposition  for  yourself  nod 
one  for  Jeff,  a  ^/gtth  each,  I  immediately  notified 
Mr.  Steph  to  save  that  amount  for  me  in  addi- 
tion to  what  I  had  ordered  for  myself,  which  he 
did,  but  when  he  was  over  and  left  the  assien- 
ment  with  me  there  was  none  of  it  left,  so  could 
not  get  the  additional  i/|i4tb,  and  therefore  re- 
turn to  you  herewith  draft  of  the  Citizens'  Na- 
tional Bank  of  Okmulgee,  No.  10889,  for 
175.00." 

This  letter  was  written  after  defendant 
had  knowledge  of  the  (^1  development  on  the 
land  In  question.  The  evidence  shows  that 
those  from  whom  defendant  purchased  the 
one-sixteenth  Interest  knew  that  defendant 
was  purchasing  the  same  for  himself  and 
for  others,  and  no  objection  was  made  by  the 
sellers.  Xhe  placing  of  the  interest  In  the 
lease  in  the  name  of  the  defendant  was 
merely  for  the  purpose  of  expediting  the 
organization  for  the  corporation.  The  un- 
disputed facts  show  that  the  defendant  pro- 
cured from  Steph  and  Smith  all  of  the  In- 
terest which  he  informed  Dr.  Knoch  could  be 
purchased,  to  wit,  one-sixteenth  interest,  yet 
In  his  letter  he  says  he  could  not  get  the 
additional  one  sixty-fourth.  The  letter  la 
out  of  harmimy  with  his  first  letter  to  Dr. 
Knoch,  saying  he  would  take  one  sixty- 
fourth  interest  for  himself,  also  his  letter  of 
September  28th,  in  which  he  acknowledges 
receipt  of  $225  for  three  sixty-fourths  1d- 
terest  in  the  lease,  and  in  which  he  states 
that  he  would  have  the  assignment  made  and 
forwarded ;  nor  is  It  consistent  with  his 
letter  of  October  10th,  la  which  he  states 
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and  the  necessary  arrangements  made.  In 
bis  letter  of  October  27tb,  lie  explains  the 
taking  of  the  assignment  In  his  own  name  as 
f(dlows: 

"I  could  send  yonr  assignment  to-day  but  I 
could  mak«  no  reference  in  it  to  tbe  record  of  the 
original  assignment  I  thought  it  would  be  best 
to  wait  until  it  is  recorded." 

The  whole  transaction  Is  full  of  sharp 
practice  and  unfairness,  and  shows  that  be- 


Jesse  M.  Hatcbett,  Judge. 

Action  by  J.  D.  Lankford,  as  Bank  Com- 
missioner of  the  State  of  Oklahoma,  against 
L.  B.  Jackson,  trustee.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

See,  also,  152  Paa  388.    . 

S.  P.  Freeling,  Atty.  Gen.,  and  McDougal 
&  Lytle,  of  Sapjilpa,  for  plaintiff  In  error.    J. 


fore  the  lease  was  proven  the  defendant  wa.s    R.  Miller  and  T.  H.  Dean,  both  of  Sapulpa,  for 
willing  to  allow  the  plaintiff  to  bear  a  part ,  defendant  in  error, 
of  the  risk,  but  when  oil  gushed  forth  he 
sought  a  sharp  method  of  obtaining  the  re- 
ward which  belonged  to  plaintiff. 

rt]  Suggestion  Is  made  in  plaintitTs  brief 
that  the  interest  was  not  purchased  with  the 
Identical  funds  furnished  by  the  plaintiff. 
If,  indeed,  under  the  facts  In  this  case,  this 
is  material,  we  think  that  as  he  accepted  the 
plaintiff's  money,  deposited  the  same  with 
bis  personal  funds  In  his  home  bank  and 
gave  a  check  for  the  identical  amount  fur- 
nished and  for  an  additional  S75  to  cover 
the  one  sixty-fourth  interest  which  he  had 
first  agreed  to  purchase,  in  fact  and  In  law 
one-fourth  of  the  Interest  assigned  to  him 
was  purchased  with  funds  of  the  plaintiff. 
We  believe  that  the  plaintiff  in  this  case 
has  established  with  proof,  not  only  one,  but 
all,  of  the  conditions  which  defendant  says 
it  Is  necessary  for  plaintiff  to  establish. 

The  equity  powers  of  tbe  courts  are  broad 
enough  to  protect  those  suffering  wrong  in 
cases  like  the  one  at  bar,  and  technical  prop- 
ositions which  have  no  substantial  founda- 
tion win  not  be  considered.  The  judgment  of 
the  trial  court  being  sustained  by  the  weight 
of  the  evidence,  the  same  will  be  affirmed. 


PER  CUROAM.    Adopted  In  whole. 


STATE  ex  rel.  LANKFORD,  Bank  Cbm'r.  v. 
JACKSON.    (No.  6606.) 

(Supreme  Court  of  Oklahoma.    July  31,  1917.) 

(SylJalut  Iv  the  Court.) 
1.  Bills  and  Notes  €=>538(1)— Actions— Dk- 

FBN8E9. 

Where,  in  an  action  upon  promissory  notes 
signed  by  the  maker  as  trustee,  there  are  no  al- 
legations in  the  petition  charging  a  liability 
against  tbe  defendant  in  a  fiduciary  capacity, 
but  all  the  allegations  tend  to  charge  an  indi- 
vidual liability,  it  is  error  for  the  court  to  in- 


GALBRAITH,  C.  This  action  was  Insti- 
tuted by  the  plaintiff  In  error,  as  bank  com- 
missioner of  the  state  of  Oklahoma,  against 
the  defendant  In  error,  to  recover  upon  two 
promissory  notes,  one  for  $5,000  and  the  oth- 
er for  14,955.86,  each  of  said  notes  payable 
to  the  order  of  the  Farmers'  &  Merchants' 
Bank  of  Sapulpa,  a  state  banking  corpora- 
tion, which  became  insolvent  and  had  been 
taken  over  by  the  banking  department  of 
the  state.  The  defendant  was  sued  fand  nam- 
ed In  the  title  "as  trustee."  In  the  body  of 
the  petition  it  was  alleged  that  the  defend- 
ant, for  a  valuable  consideration,  made,  exe- 
cuted, and  delivered  the  notes  in  suit,  and 
the  amount  and  conditions  thereof  were  set 
out,  and  it  was  also  alleged  that  the  notes 
were  i>ast  due  and  unpaid,  and  that  demand 
for  payment  had  been  made,  and  that  the 
payee  had  become  insolvent,  and  the  state 
banking  department  had  taken  charge  of  its 
assets,  and  in  liquidating  the  claims  against 
it  the  state  bank  guaranty  fund  bad  been  de- 
pleted In  an  amount  in  excess  of  the  aggre- 
gate amount  of  these  notes.  Interest,  and 
attorney's  fee,  wherefore  the  defendant  be- 
came liable  to  the  plaintiff  In  the  full  amount 
of  the  notes.  The  defendant  answered,  deny- 
ing liability  on  said  notes  In  his  individual 
capacity,  and  admitting  that  he  executed  the 
same  as  trustee,  but  alleging  that  the  same 
had  been  paid  out  of  the  trust  fund,  and 
denying  liability  in  any  capacity.  There  was 
a  reply  by  way  of  a  general  denial,  and  the 
cause  was  tried  to  the  court  and  a  Jury,  and 
a  verdict  returned  for  the  defendant  Individ- 
ually, but  against  him  as  trustee^  The  de-  . 
fendant  presented  the  following  motion: 

"Comes  now  the  defendant,  L.  B.  Jackson, 
trustee,  and  moves  the  court  to  render  a  judg- 
ment in  his  favor  both  as  an  individual  and  as 


struct  the  jury  that  they  may  find  against  the    trustee,  notwithstanding  the  verdict  of  the  jurj 
defendant  either  m  his  individual  capacity  «•  as   rendered  herein  against  him  in  his  fiduciary 
trustee,  for  the  reason  that  his  habihty  as  trus- ,  pacity  as  trustee  on  April  18,  1913     Rp™ 


tee  is  without  the  issues  made  by  the  pleadings. 
2.  Judgment     <8=s>199(2)  —  NoN     Obstante 
Veredicto. 


ca- 
.    Because 

the  only  verdict  that  could  be  rendered  on  the 

g leadings  in  this  action  was  either  for  or  against 
im  in  his  individual  capacity,  and  because  the 


Where,  in  such  a  case,  the  jury  returns  a  jury  found  for  lum  in  his  individual  capacity, 
Terdict  for  the  defendant  as  an  individual,  but  and  the  verdict  against  him  in  his  fiduciary  ca- 
against  him  as  trustee,  it  becomes  the  duty  of  the  pacity  as  trustee  was  erroneous  and  void,  and 
court,  under  section  5140,  Rev.  Laws  1910,  to  ,  for  the  reason  that  the  plaintiff's  petition  does 
render  judgment  for  the  defendant^  notwitb- :  not  state  a  cause  of  action  against  him  in  his 
standliifT  the  verdict.  1  fiduciary  capacity  as  trustee." 
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against  L.  B.  Jackson  and  the  designation  of 
trustee  by  descriptio  personee,  and  that  the  ver- 
dict of  the  jury  returned  in  this  case  is  in  favor 
of  the  defendant.  The  coart  further  holds  that 
that  portion  of  the  verdict  finding  for  the  state 
and  against  I/.  B.  Jackson  in  his  fiduciary  ca- 
pacity of  trustee  ia  surplusage  and  void,  and 
judgment  in  this  case  will  be  rendered  for  the 
defendant" 

Judgment  was  rendered  for  tbe  defendant, 
from  which  an  appeal  has  been  prosecuted 
to  this  court 

The  assignments  of  error  are  presented  im- 
der  two  heads:  (1)  Error  in  granting  judg- 
ment non  obstante  veredicto;  and  (2)  a  fail- 
ure of  the  court  to  render  Judgment  in  con- 
formity with  the  verdict. 

[1]  It  appears  from  the  record  that  tbe 
notes  In  suit  were  executed  by  Jackson  as 
trustee,  in  pursuance  to  a  written  contract 
between  liimself  and  four  banks  located  at 
Sapulpa;  that  by  tbe  terms  of  tbe  contract 
certain  lands  were  purchased  by  tbe  banks 
and  deeded  to  Jackson  as  trustee;  that  he 
was  not  to  derive  any  personal  benefit  from 
the  transaction,  or  to  incur  any  personal  lia- 
bility on  account  thereof,  and  was  to  convey 
the  land  to  the  purchasers  as  directed  by  the 
banks;  and  that  he  did  convey  the  property 
as  directed,  and  from  the  proceeds  of  the 
sale  of  the  land  a  fund  of  over  $35,000  was 
realized  and  deposited  in  the  payee  bank  to 
his  credit,  as  trustee;  that  while  this  fund 
was  In  the  bank  he  directed  the  olBcers  of 
the  bank  to  pay  tbe  notes  in  suit  out  of  It, 
and  they  promised  that  they  would  do  so, 
and  afterwards  told  him  that  they  had  done 
so,  and  that  he  never  checked  upon  this  fund 
personally,  but  liad  O.  K.'d  some  checks 
drawn  against  it  by  tbe  bank ;  and  that  he 
had  never  received  any  benefit  from ,  tbe 
fund,  or  directed  the  disposition  of  it,  other 
than  as  directed  by  the  payee  bank. 

The  court  in  submitting  the  case  to  the 
Jury  instructed  that  they  might  find  either 
for  or  against  tbe  defendant  In  bis  individual 
capacity,  or  either  for  or  against  him  In  his 
fiduciary  capacity.  Tbe  court  also  took  from 
the  Jury  the  question  of  payment,  and  in- 
structed that  there  was  no  evidence  offered 
from  which  they  could  find  that  these  notes 
had  been  paid,  in  the  face  of  the  undisputed 
evidence  that  the  notes  had  been  paid.  Jack- 
son testified  that  while  he  had  over  f:35,000 
on  deposit  with  tbe  Merchants'  &  Planters' 
Bank,  as  trustee,  as  tbe  proceeds  of  tbe  land 
sold  by  direction  of  the  bank,  he  requested 
the  officers  of  the  bank  to  pay  these  notes 
out  of  that  fund,  and  that  they  promised  him 
that  they  would  do  so,  and,  at  a  later  date 
told  him  that  they  had  done  so.  This  testi- 
mony was  not  controverted  by  any  witness. 
The  only  place  in  the  petition  where  the  de- 
fendant is  referred  to  In  a  fiduciary  capacity 
is  in  the  title  where  he  is  designated  as  "trus- 
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fiduciary  capacity  In  so  doing,  or  for  whom 
or  what  he  was  acting  as  trustee.  Ilieitfon 
the  petition  states  a  cause  of  action  apiwt 
him  as  an  individual,  but  does  not  state  i 
cause  of  action  against  him  as  trustee,  wA 
there  was  no  Issue  made  by  the  pleadlnss  of 
the  defendant's  liability  as  a  fidudarj-. 

The  trial  court  was  in  error,  tberelore,  to 
submitting  to  the  Jury  the  question  of  de- 
fendant's liability  as  trustee,  and  in  wlib- 
drawing  from  tbe  Jury  the  defense  of  par- 
ment.  However,  these  errors  in  the  iostnii'- 
tlon  were  cured  by  the  action  of  the  couit 
in  Its  ruling  upon  tbe  motion  for  judcmer^t 
for  the  defendant,  notwithstanding  the  rer- 
diet.  This  action  was  right  because  tlie  i«- 
tition  only  stated  a  cause  of  action  agaln.'t 
the  defendant  as  an  individual  The  jur; 
found  that  he  was  not  liable  as  an  IndlTid- 
ual,  and  under  the  law  he  was  not  liable  as 
trustee. 

[2]  It  was  therefore  the  duty;  of  tbe  court, 
imder  section  5140,  Rev.  Laws  1910,  to  ren- 
der judgement  for  the  defendant,  as  wa^  done, 
notwithstanding  the  verdict  Whltaker  t. 
Crowder  State  Bank,  26  OkL  786,  110  Ptc 
776;  Bailey  v.  WUloughby,  33  Okl.  liM,  124 
Pac.  955;  Curtis  &  Gartside  v.  Pigg,  39  OkL 
31,  134  Pac.  1125. 

Wherefore  the  Judgment  appealed  from 
should  be  affirmed. 

PEB  OUBIAM.    Adopted  in  whole. 


WALKER  ▼.  ROBINSON.     (No.  7048.) 
(Supreme  Court  of  Oklahoma.    Aug.  14, 1917.) 

(Byttabut  hy  the  Court.) 

Apfeai,  and  Ebror  «s»770(1)— EXAwnAnA' 
OF  Record — Reversai. 
Where  the  plaintiff  in  error  has  filed  a  brief. 
and  the  defendant  in  error  has  filed  nooe,  ud 
has  given  no  excuse  for  his  failure,  and  upon 
an  examination  of  the  record  it  appears  that  tbe 
errors  assigned  are  well  founded,  this  coart  is 
not  required  to  search  for  some  theory,  or  for 
some  authority,  that  might  possibly  save  tbe 
judgment  appealed  from. 

Commissioners'  Opinion,  Division  Ka  '- 
Error  from  County  Court,  Roger  UiUs  Couii- 
ty;    V.  H.  Mouser,  Judge. 

Action  by  C.  T.  Walker  against  J.  D.  Robin- 
son. Judgment  for  defendant  and  plaintil 
brings  error.  Reversed  and  remanded  fot 
new  triaL 

T.  L.  Turner,  of  Cheyenne,  for  plaintiff  la 
error.  B.  L;  Mitchell,  of  Clinton,  for  defend- 
ant in  error. 

PER  CURIAM.  The  verdict  of  the  Jury 
was  returned  in  this  cause  on  tbe  ISth  iK 
of  May,  1914.  The  motion  for  new  trb. 
was  denied  on  the  6th  day  of  Angnst,  1914. 
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uea  in  tms  conn  on  uecemoer  :s2,  i»i4.  xne 
plaintiff  In  error  prepared  and  served  and 
filed  his  brief  In  this  court  on  the  17th  day 
of  July,  1916.  An  Indorsement  on  the  brief 
shows  an  acknowledgment  of.  service  by  the 
attorney  for  the  defendant  on  the  8th  day  of 
July,  1916.  No  brief  has  been  filed  on  behalf 
of  the  defendant  in  error,  nor  has  any  show- 
ing been  made  for  the  failure  to  do  so. 

We  have  examined  the  errors  assigned  in 
the  brief  of  the  plaintiff  in  error,  and  the 
record  upon  which  they  are  predicated,, and 
the  grounds  urged  for  a  reversal  appear  to 
be  well  taken.  Under  such  situation,  we  are 
not  required  to  search  the  record,  or  hunt 
authorities  upon  which  the  judgment  may 
possibly  be  sustained.  Upon  authority  of  the 
case  of  Miles  v.  Bird,  41  Okl.  428,  138  Pac. 
789,  and  the  list  of  cases  therein  cited,  the 
Judgment  appealed  from  will  be  reversed,  in 
accordance  with  the  prayer  of  the  petition 
in  error,  and  the  cause  remanded  for  a  new 
triaL 

PEB  CURIAM.    Adopted  In  whole. 


PYNB  V.  BOARD  OF  COM-RS  OF  WOOD- 
WARD COUNTY.     (No.  4130.) 

(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Synalut  ly  the  Court.) 
IAppeai,    and    Ebboe    €=»773(2)  —  Want    of 

PBOSECUTION— DiSIflSSAI,. 

Where  a  cause  has  been  regularly  asaigned 
for  submission,  and  submitted,  and  the  plaintiff 
in  error  fails  to  file  brief,  or  to  offer  any  ex- 
cuse for  not  doing  so,  it  will  be  presumed  that 
the  appeal  has  been  abandoned,  and  same  will 
be  dismissed  for  want  of  prosecution. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Woodward  Coun- 
ty; James  B.  Culllson,  Judge. 

Action  for  injunction  by  William  R.  Pj'ne 
against  the  Board  of  County  Commissioners 
of  Woodward  County.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Dismissed. 

Chas.  Swlndall.  of  Woodward,  for  plain- 
tiff in  error.  O.  C.  Wybraut,  1^.  M.  Cowglll, 
and  A.  M.  Appelget,  all  of  Woodward,  for 
defendant  in  error. 

PER  CURIAM.  The  petition  in  error  and 
case-made  in  this  cause  were  filed  in  this 
court  on  June  25,  1912.  The  cause  has  been 
regularly  assigned,  and  submitted;  but  the 
plaintiff  in  error  has  filed  no  brief,  and  has 
shown  no  reason  for  his  failure  to  do  so. 

Wherefore,  under  the  established  rule  in 
this  Jurisdiction,  the  cause  should  be  dis- 
missed for  failure  of  prosecution;  and  it  Is 
80  oidered. 

PER  CURIAM.    Adopted  in  whole; 


COM'RS  OF  OKLiAHOMA  COUN-   . 
Ti  et  al.     (No.  4953.) 

(Supreme  Court  of  Oklahoma.     May  9,  1916. 
Rehearing  Denied  Aug.  U,  1917.) 

(SyVabut  hy  the  Court.) 

1.  Taxation  «=3608(9)  —  Rkmedieb— Exclu- 
sive Remedies. 

Whenever  the  statutes  of  a  state  provide  a 
mode  by  which  appeals  may  be  taken  from  the 
assessment  or  equalization  of  property,  that  rem- 
edy is  exclusive,  and  equitable  remedies  cannot 
be  resorted  to. 

2.  Taxation    <S=>608(9)  — Assessments  — In- 
equalities—Remedies. 

Section  7368,  Rev.  Laws  1910,  provided  a 
speedy  and  adequate  remedy  for  inequality  or 
injustice  in  assessments  or  equalizations,  and  is 
the  sole  method  by  which  assessments  or  equali- 
zations may  be  corrected  or  taxes  abated. 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

Action  by  the  Huckins  Hotel  Company 
against  the  Board  of  Cktunty  Commissioners 
of  Oklahoma  County,  and  others.  There  was 
a  judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiff  in  error.  John  Embry, 
Co.  Atty.,  and  Sam  Hooker,  Asst.  Co.  Atty., 
both  of  Oklahoma  City,  for  defendants  in 
error, 

HARDY,  J.  The  Huckins  Hotel  Company, 
as  plaintiff,  commenced  this  action  In  the  dis- 
trict court  of  Oklahoma  county  to  enjoin  the 
collection  of  certain  taxes  assessed  against 
its  property  during  the  year  1911.  Demurrer 
was  sustained  to  its  petition,  and  plaintiff 
brings  the  case  here.  The  issues  are  very 
succinctly  stated  in  plaintlfTs  reply  brief  as 
follows: 

"In  this  case  the  property  of  the  plaintiff  in 
error  was  duly  returned,  and  its  proi)erty,  to- 
gether with  idl  of  the  other  property  of  the 
county,  was  duly  assessed  and  equalized  by  the 
proper  county  officials,  and  the  plaintiff  in  er- 
ror had  no  complaint  as  to  the  amount  of  its 
assessment.  Later  the  state  board  of  equaliza- 
tion raised  the  assessed  valuation  of  Oklahoma 
county,  with  the  result  that  thi&  raise  by  the 
state  board,  when  extended  on  the  rolls  of  the 
county,  increased  the  assessed  valuation  of  the 
property  of  the  plaintiff  in  error  from  $117,900 
to  $196,500  on  its  personal  property,  and  from 
$327,000  to  $669,000  on  its  real  estate." 

The  position  of  plaintiff  is  that  the  court 
In  this  proceeding  had  Jurisdiction  to  enjoin 
the  collection  of  said  taxes  upon  the  assessed 
valuation  of  plaintlfTs  property,  which  as- 
sessed valuation  is  alleged  to  be  In  excess  of 
the  fair  cash  value  thereof,  and  it  is  said  the 
action  of  the  taxing  officials  in  the  assess- 
ment and  valuation  of  plaintlfTs  property 
was  legislative  in  its  character,  and  the 
attempt  to  restrict  plaintiff  to  the  remedies 
prescribed  by  statute  was  In  violation  of  the 
Constitution  of  this  state  and  of  the  Con- 
stitution of  the  United  States. 
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performed  by  the  various  officials  In  the  as- 
sessment and  valuation  of  property.  In  Hop» 
per  et  al.  v.  Oklahoma  County,  43  Okl.  288, 
143  Pac.  4,  li.  R,  A.  1915B,  875,  In  discussing 
the  Jurisdiction  of  the  board  of  county  com- 
missioners as  ex  offldlo  county  board  of 
equalization,  the  court  says: 

"N<nr,  in  order  to  find  the  fair  cash  value  to 
be  placed  upon  property  for  the  purposes  of 
taxation,  this  board  may  hear  evidence  both  for 
and  against  the  indiviaual  complaining;  from 
this  evidence  they  ascertain  the  facts,  and  apply 
thereto  the  law,  decide  the  controversy,  and,  in 
effect,  render  judgment;  their  action  is  final, 
unless  appealed  from,  and  cannot  be  collaterally 
attacked ;  in  so  doing  they  have  exercised  judi- 
cial power,  thereby  performing  a  judicial  act 
In  the  performance  of  their  duties  tiiey  exercise 
both  administrative  and  judicial  functions.  The 
county  equalization  board  is  a  quaea  judicial 
body,  and  by  reason  of  the  judicial  character  of 
a  part  of  the  duties  to  be  performed  by  the 
county  board  of  equalization  tney  are,  no  doubt, 
such  a  board  as  is  contemplated  by  section  1, 
article  7,  of  the  Constitution.'' 

The  law  in  force  at  the  time  the  taxes  In 
question  were  assessed  and  levied  authorized 
plalntUI,  after  his  property  had  been  assessed, 
to  appear  before  the  township  board,  where  it 
had  the  most  ample  opportunity  to  be  heard 
with  reference  to  equalizing  Its  assessment 
with  other  Individual  assessments  in  the 
township,  and  from  the  decision  of  the  said 
township  board  an  appeal  was  provided  to  the 
board  of  county  commissioners,  and  from 
thence  to  the  county  court.  The  duties  per- 
formed by  the  township  board  and  by  the 
board  of  county  commissioners  were  of  a 
like  nature  to  those  performed  by  the  board 
of  county  commissioners  as  ex  officio  county 
board  of  equalization  under  chapter  152,  Sess. 
Laws  1910-11.  The  township  board  had  au- 
thoi;ity  to  be&r  evidence,  to  ascertain  the 
facts,  and  apply  the  law  thereto,  and  render 
such  Judgment  as  in  their  opinion  was  right 
in  the  premises,  and  in  the  performance  of 
these  duties  that  board  exercised  both  bA- 
mlnistrative  and  judicial  functions.  For 
other  authorities  holding  that  the  duties  per- 
formed in  the  assessment  and  valuation  of 
property  Is  quasi  Judicial  in  Its  nature,  see 
In  re  Assessment  of  Western  Union  Tel.  Co., 
35  Okl.  626,  130  Pat  565;  Stanley  v.  Board 
of  Supervisors,  121  U.  S.  535,  7  Sup.  Ct  1234, 
30  U  Ed.  1000;  Cooley  Tax  (3d  Kd.)  pp. 
1464-66. 

Ample  provision  having  been  made  by  which 
any  complaint  as  to  the  assessment  or  valua- 
tion of  its  property  might  be  presented  to  the 
township  board  of  equalization,  and  appeal 
being  allowed  therefrom,  the  remedies  thus 
provided  are  exclusive,  and  equitable  rem- 
edies cannot  be  resorted  to.  Carrlco  et  al. 
V.  Crocker  et  al.,  38  Okl.  440,  133.  Pac.  181; 
Board  of  Com'rs  v.  Tinklepaugh,  152  Pac. 
1119.  The  constitutionality  of  the  legislauon 
In  question  is  sustained  by  the  following  de- 
cisions: Hopper  V.  Oklahoma  County,  43  OkL 
288,  143  Pac.  4,  I,.  R.  A.  1915B,  875;   Thomp- 


Nelther  does  such  legislation  violate  the  Con- 
stitution of  the  United  States,  nor  deprive 
the  plaintiff  of  any  of  its  rights  guaranteed 
by  that  instmment  Mellon  Co.  ▼.  McCalTer- 
ty,  239  U.  S.  134,  36  Sup.  Ct  94,  80  U  Ed.  181; 
Stanlej^  ▼.  Board  of  Supervisors,  supra. 

But  It  Is  not  of  the  action  of  the  assessor  or 
of  the  township  board  in  equalizing  the  prop- 
erty of  plaintiff  with  other  property  of  like 
character  In  the  township,  or  of  the  county 
board  of  equalization  in  equalizing  the  vari- 
ous townships  of  the  county,  that  complaint  is 
made.  The  sole  question  presetted  is  that 
the  action  of  the  state  board  of  eauallzatioa 
in  directing  the  assessed  valuation  of  the 
kind  and  class  to  which  plaintlfTs  property 
belonged  should  be  increased  in  Oklahoma 
county  had  the  effect  of  placing  a  valuation 
upon  plaintlfTs  property  in  excess  of  Its 
fair  cadi  value.  By  section  7368,  Bev.  Laws 
1910,  appeals  might  be  taken  to  the  Supreme 
Court  from  the  action  of  the  state  board  of 
equalization  within  60  days  after  the  ad- 
journment of  such  board,  and  said  section 
provides  that  no  matter  shall  be  reviewed  on 
appeal  which  was  not  presented  to  the  board 
appealed  from ;  and  section  7370  provides: 

"That  the  proceedings  before  the  board  of 
equalization  and  appeals  therefrom  shall  be  the 
Bole  method  by  which  assessments  of  equaliza- 
tion shall  be  corrected  or  taxes  abated.  EquiM- 
ble  remedies  shall  be  resorted  to  only  where  the 
aggrieved  party  hag  no  taxable  property  witbin 
the  tax  district  of  which  complamt  is  made." 

Construing  these  statutes.  It  has  been  bdd 
in  a  long  line  of  cases  tliat  the  action  of  the 
state  board  In  adjusting  assessments  and 
valuations  between  counties'  or  classes  of 
property  in  the  state  cannot  be  attacked  by 
injunction  proceedings,  bnt  the  aggriered 
party  must  avail  himself  of  the  remedy  pro- 
vided In  these  statutes  by  appeal  from  the 
action  of  the  state  board  to  tbe  Supreme 
Court,  In  which  court  the  matter  shall  be 
heard  de  novo  and  evidence  Introduced  upon 
the  matters  involved.  Carrlco  et  aL  t. 
Crocker  et  al.,  38  Okl.  440,  138  Pac  ISl; 
Board  of  Com'rs  v.  Tinklepaugh,  152  Pac. 
1119.  It  is  said,  however,  that  in  none  of 
tbe  cases  decided  heretofore  has  the  precise 
questl<m  here  urged  been  determined;  tliat 
is,  the  right  of  an  individual  taxpayer  to  com- 
plain of  any  excessive  valuation  placed  upon 
his  property  by  reason  of  tbe  actioa  <tf  tbe 
state  board.  In  the  following  cases  taxpay- 
ers have  sought  to  enjoin  a  raise  ordered  by 
the  state  board  npon  their  indlvldaal  proper^ 
ty,  upon  tbe  theory  that  the  action  ot  tbe 
board  was  illegal,  and  an  injunction  was  de- 
nied, because  it  was  held  that  complainant 
had  an  adequate  remedy  by  appeal  from  tbe 
action  of  the  state  board  to  the  Supreme 
Court:  Thompson  v.  Brady,  42  Okl.  807.  143 
Pac.  6;  McClellan  v.  Flcklen,  154  Pac  660: 
London  v.  Day,  38  Okl.  428,  133  Pac  181. 

The  question  which  counsel  urges  in  tbis 
case  Is  no  dilterent  from  that  deteimlned  tn 


property,  as  compared  with  the  property  of 
other  Indlyidnal  taxpayers  of  the  same  class, 
was  determined  by  the  township  board,  and 
from  any  Inequalities  occurring  In  the  pro- 
ceedings of  that  board  ample  remedy  was 
provided  by  appeal  from  the  county  board  of 
equalization  and  from  thence  to  the  county 
court  In  Carrlco  et  al.  v.  Crocker  et  al.,  38 
Okl.  440,  133  Pac  181,  It  was  said: 

"The  eyetem  for  assessment  and  levy  of  taxes 
in  tlie  state,  prior  to  the  county  assessor's  law  in 
1911,  provided  tliat,  after  the  individual's  prop- 
erty had  been  assessed  by  the  township  asses- 
sor, it  should  be  equalized  as  between  individuals 
by  the  township  board.  Every  taxpayer  had  the 
most  ample  opi)ortunity  to  be  heard  before  this 
board.  Its  day  of  meeting  was  fixed  by  statute, 
and  any  inequality  or  injustice  done  any  individ- 
ual could  there  be  remedied.  Not  only  was  there 
an  opportunity  for  a  hearing  before  the  said 
board  afforded,  but  an  appeal  was  provided  to 
the  board  of  county  cMnmissioners,  and  from 
thence  to  the  county  court.  But  it  is  not  this 
assessment  of  which  complaint  is  made,  nor  of 
the  equalization  made  by  the  county  board  of 
equalization.  Plaintiffs  are  apparency  satisfied 
with  both  of  these,  but  their  complaint  is  that 
the  equalization  of  the  county  as  made  by  the 
state  board  assessed  their  property  beyond  its 
fair  cash  value,  and  hence  that  they  were  enti- 
tled to  the  remedy  which  they  here  seek.  In  this 
contention  we  are  unable  to  agree.  At  the  con- 
clusion of  the  labors  of  the  township  board  of 
equalization  the  presumption  obtains  that  every 
taxpayer  owning  property  in  the  township  and 
who  did  not  appeal  was  satisfied  with  the  action 
of  such  board.  In  contemplation  o£  law  he  was 
before  the  board  and  acquiesced  in  his  assess- 
ments The  same  rule  obtains  in  reference  to  the 
county  board  of  equalization.  In  the  absence 
of  any  protest  or  appeal,  every  township,  at  the 
conclusion  of  the  labors  of  that  board,  was  pre- 
sumed, with  all  of  its  taxpayers,  to  bie  satisfied 
with  its  action,  and  to  consent  that  its  conclu- 
sion was  correct.  So  that,  when  the  property  of 
the  county  was  submitted  for  the  action  of  the 
state  board  of  equalization,  the  presumption  con- 
clusively obtained  that  it  had  all  been  assessed 
on  a  uniform  basis,  and  that,  according  to  the 
judgment  of  the  officials  who  were  called  upon 
to  act,  the  assessment  conformed  to  the  lair 
cash  value  thereof.  Upon  this  judgment  it  was 
the  duty  of  the  state  board  of  equalization  to 
act,  and  when  it  had  acted,  in  the  absence  of 
evidence  of  fraud  or  gross  error  in  the  system 
on  which  the  valuations  were  made,  its  judg- 
ment was  final,  except  by  appeal,  and  plaintiffs 
could  not  in  this  manner  put  against,  and  nulli- 
fy it,  either  the  judgment  of  themselves,  the 
county  clerk,  the  board  of  county  commission- 
ers, or  of  any  court.  The  hearing  which  they 
seek  is  not  provided  for  by  statute,  but  is  spe- 
cifically legislated  against. 

See  chapter  87,  p.  173,  Seas.  Laws  1910; 
Cooley  on  Taxation,  p.  786;  Foster  v.  Rowe, 
128  Wis.  326,  107  N.  W.  635,  8  Ann.  Cas.  599 ; 
Taylor  v.  Secor,  92  U.  S.  575,  23  U  Ed.  672 ; 
GlUert  r.  Lyon  County,  30  Kan.  166,  1  Pac. 
677, 

From  the  foregoing  quotation  it  appears 
that  In  contemplation  of  law,  when  the  town- 
ship board  bad  acted  and  the  county  board 
of  equalization  had  discharged  its  duty,  in 
the  absence  of  an  appeal  therefrom,  the  pre- 
sumption conclusively  obtains  that  all  the 
property  in  the  township  and  In  the  county 


ing  to  the  fair  cash  value  thereof,  and  that 
as  between  the  property  of  plalntlfT  and  the 
property  of  other  taxpayers  of  like  character 
in  the  township  and  in  the  county  no  in- 
equality had  been  shown.  So,  when  the  ac- 
tion of  the  county  board  was  certified  to  the 
state  board  of  equalization,  it  bad  before  it 
for  its  action  an  assessment  of  plaintifTs 
property  and  of  all  other  property  of  the 
same  class  assessed  upon  a  uniform  basis, 
and  the  state  board,  in  directing  that  proper- 
ty of  that  class  should  be  raised  a  certain 
per  cent,  by  its  order  affected  all  property 
of  that  class  and  character  situated  in  the 
comity,  and  that  said  order  of  the  state 
board  created  no  Inequality  as  between  plain- 
tiff and  other  individual  taxpayers  owning 
property  in  the  county  of  the  class  affected, 
and  plaintiff  alone,  or  any  number  of  proper- 
ty owners,  had  the  right  of  an  appeal  from 
the  action  of  the  state  board  to  the  Supreme 
Court,  where  the  matter  could  be  heard 
anew,  and  evidence  introduced,  and  the  fact 
determined  whether  property  of  that  class 
had  been  assessed  in  excess  of  its  fair  cash 
value,  as  is  claimed  here,  and  upon  that  fact 
being  ascertained  by  the  Supreme  Court,  the 
rights  of  plaintiff  and  other  taxpayers  kml- 
larly  situated  might  have  been  protected  by  a 
suitable  judgment  rendered  on  appeal.  Bay- 
ing failed  to  avail  itself  of  this  remedy  point- 
ed out  by  statute,  which  is  plain,  ample,  and 
speedy,  it  is  denied  the  right  to  invoke  the 
aid  of  a  court  of  equity  to  enjoin  the  levy 
and  collection  of  such  tax,  for  in  contempla- 
tion of  law  the  presumption  conclusivcay  ob- 
tains that  the  action  of  the  state  board,  in 
the  absence  of  fraud  or  gross  error  In  the 
system  on  which  valuations  were  made,  is 
right,  and  plaintiff  cannot  nullify  it  by  the 
judgment  of  any  court 

The  judgment  sostainlng  the  demurrer  to 
plaintiff's  petition  is  affirmed.  All  the  Jus- 
tices concur,  except  THACKE2B,  J.,  absent 


WEBB  V.  VADBN  et  aL     (No.  8186.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Syllabut  iv  <A0  Oovrt.) 

Appeai,  and  Ebbok  c8=9564<2)— Vaoatior  or 
DEFAUI.T  Juduuent— Review— Case-Madb. 
In  order  to  have  reviewed  an  order  vacating 
a  default  judgment  a  motion  to  set  aside  the 
order  to  vacate  is  not  necessary,  and  presenting 
such  motion  to  set  aside  does  not  extend  the 
time  for  making  and  serving  case-made.  Such 
time  runs  from  the  date  of  the  order  to  vacate 
the  default  judgment  and  not  from  the  date  of 
the  order  overruling  a  motion  to  set  aside  the 
order  vacating  such  judgment 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Oonrt,  Tulsa  County; 
Cona  linn,  Judge. 

Action  by  Castella  Webb,  a  minor,  by 
Stalle  Webb,  her  guardian,  against  E.  W. 
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Vaden  and  otbers.     Judgment  for  defoid- 
ants,  and  plaintiff  brings  error.    Diamlsaed. 

G.  W.  Hutchlna,  of  Tulsa,  for  plaintiff  in 
error.  Rtmdolph,  Haver  &  Shirk,  of  Tulsa, 
for  defendants  in  error. 

RUMMONS,  O.  Plaintiff  commenced  tWs 
action  In  the  district  court  to  foreclose  a 
mortgage  upon  certain  real  estate  in  Tnlsa 
county.  On  November  18,  1915,  the  district 
court  rendered  judgment  against  the  defend- 
ants In  error  by  default  On  December  6, 
1915,  the  court  upon  the  motion  of  the  de- 
fendants In  error  vacated  and  set  aside  said 
default  Judgment,  and  dismissed  the  plain- 
tiff's petition  with  prejudice.  On  December 
15,  1915,  the  plaintiff  in  error  filed  a  mo- 
tion to  vacate  and  set  aside  the  order  of 
the  court  made  on  December  6,  1915.  On 
December  20,  1916,  the  court  overruled  said 
motion  to  which  the  plaintiff  in  error  ex- 
cepted and  the  court  ordered  that  "plaintiff 
be  given  30 — 10 — 5  to  make  and  serve  case- 
made."  The  case-made  in  the  instant  case 
was  served  on  the  defendants  in  error  on 
January  19,  1916.  Defendants  move  to  dis- 
miss this  appeal. 

It  has  been  determined  by  this  court  that 
a  motion  for  a  new  trial  Is  unnecessary  In 
order  to  secure'  a  review  of  an  order  vacat- 
ing a  default  judgment,  and  that  the  time  for 
serving  case-made  Is  not  extended  by  filing 
such  motion  for  a  new  trial,  but  such  time 
begins  to  run  from  the  date  of  the  order 
vacating  the  Judgment.  Robe  v.  Fnllerton, 
149  Pac.  1157.  In  the  case  of  McLaughlin 
V.  Shaw  (No.  7828)  166  Pac.  84  (not  yet  of- 
ficially reported),  it  is  held  that  a  motion 
to  set  aside  an  order  to  vacate  is  not  neces- 
sary In  order  to  have  reviewed  an  order 
vacating  a  default  Judgment^  and  that  such 
motion  does  not  extend  the  time  for  making 
and  serving  case-made;  but  the  time  runs 
from  the  date  of  the  order  vacating  the  de- 
fault judgment,  and  not  from  the  date  of 
the  order  refusing  to  set  aside  the  order 
vacating  such  judgment.  The  case  just 
cited  Is  on  all  fours  with  the  instant  case. 
There  the  default  Judgment  was  vacated  by 
the  court  on  September  25,  1915 ;  on  Septem- 
ber 28, '1915,  plaintiff  filed  a  motion  to  set 
aside  the  order;  on  October  9,  1915,  which 
was  within  the  15  days  allowed  for  serving 
case-made  by  the  statutes,  plaintiff's  motion 
was  overruled.  Plaintiff  excepted,  and  was 
granted  30  days  to  make  and  serve  case- 
made  ;  the  case-made  was  served  on  October 
29,  1915.  The  court  there  held  that  the  30 
days  allowed  by  the  court  to  make  and 
serve  case-made  began  to  run  on  Septem- 
ber 25,  1915,  the  date  on  which  the  court 
sustained  the  motion  to  vacate  the  default 
judgment.  In  the  instant  case,  if  we  assume 
that  the  figures  inserted  in  the  order  ovei^ 
ruling  plaintiff's  motion  to  set  aside  the 
order  vacating  judgment  meant  that  plain- 


tiff was  allowed  30  days  to  make  and  serve 
case-made,  the  time  alldwed  expired  Jan- 
uary 6,  1916,  and  the  case-made  filed  herein 
was  not  served  in  time,  and  this  court  has 
acquired  no  jurisdiction  of  the  appeal,  and 
■ndi  appeal  sbonld  be  dismissed. 

FEB  CDRIAlf.   Adopted  In  whole 

"~°""  («4  Okl.  2J4) 

W.  C.  DEAN  JEWELRY  CO.  v.  STORM. 

(No.  7210.) 

(Supreme  Court  of  Oklahoma.    Aug.  8,  1917.) 

(Svltabut  by  the  Court.) 

Evidence  «=>459(2)  —  Pabol  Eviderck  — In- 
tention or  Parties. 
When  the  question  arises  in  a  suit  on  a 
written  instrument  as  to  whether  the  signers 
executed  the  same  in  a  representative  capacity 
or  as  individuals,  and  anything  appears  on  the 
face  of  the  instrument  which  suggests  a  doubt  as 
to  the  party  bound,  or  as  to  the  character  in 
which  the  instrument  was  signed,  parol  evidence 
is  competent,  as  between  the  original  parties,  at 
least,  for  the  purpose  of  showng  the  true  intent 
of  the  parties  when  executing  the  instrument. 

Error  from  District  Court,  Oklahoma 
County;    James  W.  Steen,  Judge. 

Action  by  the  W.  C.  Dean  Jewelry  Com- 
pany against  P.  G.  Storm.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Douglas  B.  Crane  and  El.  L.  Fulton,  both 
of  Oklahoma  City,  for  plaintiff  in  error. 
Everest  &  Campbell,  of  Oklahoma  City,  for 
defendant  in  error. 

HABDY,  J.  W.  O.  Dean  Jewelry  Com- 
pany, a  corporation,  commenced  this  action 
against  P.  G.  Storm,  to  recover  certain  com- 
missions alleged  to  be  due  on  a  bill  of  silver- 
ware. Trial  resulted  in  a  verdict  for  defend- 
ant, and  plaintiff  appeals  the  case,  assigning 
as  error  the  action  of  the  court  in  admitting 
oral  testimony  at  the  triaL 

The  petition  alleged  that  in  the  year  1911 
plaintiff  entered  into  a  written  contract  with 
defendant,  whereby  said  defendant  agreed  to 
pay  plaintiff  the  sum  of  10  per  cent,  on  a 
certain  bill  of  sUverware  sold  by  Beed  & 
Barton  to  the  Skirvin  Hotel.  The  contract 
between  Beed  &  Barton  and  the  hotel  la  in 
the  form  of  an  order  or  estimate  for  the 
silverware  equipment  of  the  caf6,  banquet 
hall,  and  dining  room  of  said  hotel.  The  ar- 
ticles were  specifically  enumerated,  with 
prices  set  opposite.  At  the  head  of  said  esti- 
mate is  the  following  statement: 
.  "Estimate  for  the  silver  equipment  for  caf^s, 
hanquet  halls,  private  dining  room  of  the  Skir- 
vin Ilotel,  including  10  per  cent,  commission  ft>r 
W.  C.  Dean  Jewelry  Company." 

In  the  body  of  the  estimate  or  contract  is 
the  following: 

"Eliminating  W.  C.  Dean  Jewelry  Company's 
10  per  cent,  commission,  $842.62." 

At  the  foot  of  said  document  is  the  follow- 
ing: 
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Respectfully  submitted,  less  10  per  cent 
Reed  &  Barton,  by  P.  G.  Storm.  Accepted  by 
W.  B.  Skiryin.'' 

On  the  margin  of  the  last  page  of  the  esti- 
mate appears  the  following  indorsement, 
which  is  alleged  to  be  the  contract  between 
plaintiff  and  defendant: 

"Subject  to  10  per  cent,  commission  for  the 
W.  C  Dean  Jewelry  Company,  P.  O.  Storm." 

Plaintiff  was  In  the  retail  jewelry  business, 
and  defendant  was  the  agent  of  Reed  &  Bar- 
ton and  a  stockholder  in  plaintiff  company. 
Defendant  admits  signing  the  memorandum 
on  the  margin  of  the  estimate,  but  alleges  in 
his  answer,  and  offered  evidence  in  support 
of  the  allegation,  that,  when  signing  same, 
he  signed  it  as  the  agent  of  B^d  &  Barton, 
and  that  this  fact  was  known  and  agreed  to 
by  plaintiff.  PlaintlfTs  position  Is  that  this 
estimate  for  the  silverware  is  a  contract  be- 
tween the  Dean  Jewelry  Company  and  the 
defendant.  Storm,  by  which  defendant  agreed 
to  pay  plaintiff  10  per  cent  commission  on 
the  amount  of  the  sale,  and  that  oral  evl* 
dence  Is  w^iolly  incompetent  to  explain  the 
capacity  in  which  defendant  signed  the  mem- 
orandtun.  This  would  be  true,  if  there  were 
nothing  upon  the  face  of  the  Instrument 
showing  in  what  capacity  the  signature  was 
placed  thereon,  nor  any  ambiguity  or  uncer- 
tainty therein.  Taking  the  estimate,  with  the 
Indorsement  thereon,  as  it  appears  in  the  rec- 
ord, unaided  by  parol  evidence,  it  would  be 
Insufficient  to  support  a  judgment  in  favor 
of  plaintiff.  It  appears  to  be  a  memorandum 
between  Reed  &  Barton,  on  the  one  hand, 
and  W.  B.  Sklrvin,  on  the  other  hand, 
amounting  to  an  offer  to  sell  Sklrvin  a  cer- 
tain bill  of  goods  for  a  certain  sum  of  mon- 
ey, subject  to  a  10  per  cent  commission  for 
the  plaintiff,  and  an  acceptance  thereof  by  W. 
B.  Sklrvin.  Whether  the  commissions  were 
to  be  paid  by  Reed  &  Barton,  or  were  to  be 
deducted  and  paid  by  Sklrvin,  does  not  ap- 
pear from  the  memorandum,  and,  without 
evidence  to  supplement  it  or  explain  it,  no 
pergonal  judgment  could  .be  rendered  against 
anybody  thereon. 

The  contract,  if  any,  upon  which  plaintiff 
must  recover,  arises  by  reason  of  the  fact 
that  the  proposition  of  Reed  &  Barton  had 
been  accepted;  and  the  recital  that  It  was 
subject  to  the  commission  In  favor  of  plain- 
tiff would  at  most  constitute  an  admission  on 
the  part  of  whoever  executed  the  contract 
that  the  amount  was  due  to  the  plaintiff. 
But,  even  then,  it  is  not  in  itself  a  contract 
upon  the  part  of  Reed  &  Barton,  or  of  Sklr- 
vin, to  pay  the  Dean  Jewelry  Company  the 
commission  therein  recited,  but,  taken  In  con- 
nection with  the  other  evidence  given  in  ex- 
planation thereof,  might  warrant  a  recovery, 
which  could  not  be  had  without  evidence 
showing  the  party  to  be  bound.  And  when 
It  became  necessary  for  plaintiff  to  make  this 
proof,  it  was  competent  for  defendant  like- 


wise to  show  the  cftpadty  In  which  his  sig- 
nature was  appended  thereto.  The  name  of 
P.  Q.  Storm  is  signed  in  two  places,  but  no- 
where does  the  Instrument  purport  to  bind 
him  personally.  The  signature  in  one  place 
is  "Reed  &  Barton,  by  P.  G.  Storm,"  and 
this  clearly  shows  that  as  to  the  estimate 
submitted,  which  was  accepted  by  Sklrvin, 
upon  which  transaction  the  commission  is 
claimed,  the  contract  was  made  In  the  name 
of  Reed  &  Barton,  and  that  Storm  acted  only 
In  a  representative  capacity,  and  the  memo- 
randum relied  upon  by  plaintiff  clearly  sup- 
plements and  depends  upon  the  original  es- 
timate for  explanation  and  binding  force,  and 
under  these  circumstances  the  evidence  was 
clearly  admissible. 

In  a  number  of  cases  In  this  court  and 
in  the  territorial  court  the  rule  has  been 
announced  that  extrinsic  testimony  is  not 
admissible  to  explain  or  vary  the  terms  of  a 
negotiable  Instrument,  but  that  this  general 
rule  Is  subject  to  the  reasonable  exception 
that  where  anything  appears  on  the  face  of 
the  instrument  which  suggests  doubt  or  am- 
biguity as  to  the  party  bound,  or  the  charac- 
ter in  which  any  of  the  persons  who  signed 
the  instrument  acted,  parol  testimony  is  ad- 
missible as  between  the  original  parties  for 
the  purpose  of  showing  the  true  Intent  and 
meaning  of  the  parties.  Janes  v.  Citizens' 
National  Bank,  9  Okl.  646,  60  Pac.  290;  Oo- 
hee  v.  Turner  et  al.,  37  Okl.  778,  132  Pac. 
1082;  First  Nat  Bank  v.  Womack  et  al., 
166  Pac.  207. 

The  judgment  is  .affirmed.  All  the  Justices 
concur,  except  SHARP,  O.  J.,  and  TURNER, 
J.,  absent 


UNITE3D  TALKING  MACHINE  CO.  t. 
SWINDLE.    (No.  7049.) 

(Supreme  Conrt  of  Oklahoma. '  Aug.  8,  1017.) 

(Byllabut  by  the  Court.) 

Appeai.  ano  Ebros  i3=>770(11— Scope  of  Bii- 
VIEW— PAittmH  TO  File  Briefs. 

The  syllabus  in  Miles  v.  Bird,  41  OkL  428, 
138  Pac.  789,  is  adopted  herein. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Roger  Mills  Corui- 
ty;  W.  H.  Mouser,  Judge. 

Action  by  the  United  Talking  Machine 
(Company  against  E.  Swindle.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded  for  new  triaL 

T.  li  Turner,  of  Cheyenne,  for  plaintiff  in 
error.  E.  L.  Mitchell,  of  Clinton,  for  defend- 
ant In  error. 

PER  CURIAM.  The  verdict  In  this  cause 
was  rendered  on  the  15th  day  of  May,  1914. 
The  motion  for  a  new  trial  was  denied  on 
the  6th  day  of  August,  1914.  The  petition 
in  error  and  case-made  were  filed  in  this 
court  on  December  22,  1914.     The  plaintiff 
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In  error'a  brief  was  fQed  on  Angnst  5,  1910. 
There  appears  on  tills  brief  an  acknowledg- 
ment of  service  on  the  22d  day  of  July,  1916, 
by  the  attoiTiey  for  the  defendant  in  error. 
No  brief  has  been  filed  on  behalf  of  the  de- 
fendant in  error,  and  no  excuse  has  been 
shown  for  the  failure  to  do  so. 

We  hare  examined  the  errors  assigned  in 
the  brief  of  the  plaintiff  in  error,  and  the 
record  upon  which  they  are  based,  and  find 
the  grounds  therein  urged  for  a  reversal  to 
be  reasonably  well  sustained.  Upon  the  au- 
thority of  MUes  ▼.  Bird,  41  Okl.  428,  138  Pac. 
789,  and  the  line  of  authorities  therein  dted, 
the  Judgment  appealed  from  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

PER  OUBJAM.    Adopted  in  whole. 


(64  Okl.  m) 

DUNCAN  ELECTRIC  &  ICE  CO.  T.  CITI 
OF  DUNCAN.    (No.  9117.) 

(Supreme  Court  of  Oklahoma.    July  31,  1917.) 

(Syllabut  by  tht  Court.) 

1.  mcnioipai,  cobpoeations  «=»60s,   692  — 
Municipalities— Powers  of. 

Under  article  11  of  chapter  10,  Rev.  Laws 
1910,  a  city  may  prevent  obstructions  of  the 
streets,  provide  for  the  removal  of  such  obstruc- 
tions, and  prevent  and  abate  nuisances. 

2.  MUNICIPAI,    COBPOHATIONS    «=»692— "NUI- 
SANCE"— What  Constitutes. 

Under  article  1  of  chapter  61,  Rev.  Laws 
1910,  a  "nuisance"  may  consist  of  an  act  which 
unlawfully  interferes  with,  obstructs,  or  tends 
to  obstruct  any  public  park,  square,  street,  or 
highway. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nui- 
sance.] 

8.  Municipal  Cobporatiorb  «=>692  — Nui- 
sances—Declaration. 
A  grant,  of  power  to  a  municipality  to  de- 
clare what  shall  constitute  a  nuisance  and  to 
remove  same,  wliile  it  does  not  empower  the 
municipality  to  declare  a  thing  a  nuisance 
which  is  clearly  not  one,  does  empower  it  to  de- 
clare anything  a  nuisance,  which  by  reason  of 
its  location  or  use,  or  local  conditions  and  sui^ 
roundinga,  may  or  does  become  a  serious  ob- 
struction to  the  use  of  the  streets  for  public  pur- 
poses, or  is  a  nuisance  within  the  common^w 
or  statutory  definition. 

4.  Municipal  Cobpobationb  «=s63(1)— Nui- 
sances— Declaration. 
Where  an  obstruction  of  the  public  streets 
may  or  may  not  be  a  nuisance,  depending  upon 
its  location  or  use,  and  the  conditions  existing 
in    the   municipality,    thus   requiring   judgment 
and  discretion  in  determining  the  matter,  a  de- 
termination of  the  question  by  a  municipality 
having  power  to  declare  what  shall  be  a  nui- 
sance, acting  in  good  faith  and  in  a  reasonable 
manner,  is  conclusive  upon  the  courts. 
Kane  and  Hardy,  JJ.,  dissenting. 

Error  to  District  Court,  Stevens  County; 
Cham  Jones,  Judge. 

Action  by  the  Duncan  Electric  &  Ice  (Com- 
pany against  the  City  of  Duncan,  a  municipal 
corporation.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afiirmed. 


Bond  te  Kolb.  ot  Duncan,  and  John  M. 
Toung  and  CHiarles  Mitscrich,  both  of  Law- 
ton,  lor  plaintiff  In  error.  Bond,  Melton  & 
Melton,  of  Chickasha,  and  J.  M.  Sandlln,  of 
Duncan,  for  defendant  in  error. 

OWEN,  J.  This  is  an  actlcm,  brought  by 
plaintiff  In  error  in  the  district  court  of 
Stevens  county,  for  an  injunction  to  restrain 
the  defendant  in  error  from  removing  certain 
electric  light  posts  from  the  streets  of  the 
dty  of  Duncan.  The  trial  court  denied  the 
application  for  an  injunction.  Plalntlfl  in 
error  brings  the  case  here. 

The  plaintiff  In  error,  under  a  franchise 
granted  in  1902  by  the  city  of  Duncan,  was 
authorized  to*  erect  poles,  string  wires,  and 
erect  other  necessary  electric  appliances- 
along  the  streets  of  the  city.  This  franchise 
provided  that  the  poles  should  be  not  less 
than  20  feet  above  ground  when  set.  By 
section  6  of  this  franchise  the  city  contracted 
with  the  light  company  for  street  lighting  for 
a  period  of  10  years.  In  1911  a  new  contract 
for  street  lighting,  for  a  period. of  6  years, 
was  made  between  the  city  and  the  grantee 
of  the  franchii>e,  whereby,  in  lieu  of  the  arc 
lamps  provided  for  under  section  6  of  the 
franchise,  there  was  to  be  installed  a  sys- 
tem of  incandescent  street  lights  to  l>e  erect- 
ed on  ornamental  iron  lamp  posts  16  feet  in 
length.  Pursuant  to'this  agreement,  the  light 
company  installed  iron  posts  on  which  it 
strung  Its  wires,  equipped  the  same  with  the 
necessary  lights  and  fixtures,  and  furnished 
light  for  the  streets  during  the  term  of  the 
contract.  During  the  year  1916  tlie  city 
voted  bonds  and  created  a  fund  for  the  pur- 
pose of  installing  and  equipping  a  municipal 
light  plant  for  the  purpose  of  lighting  the 
streets.  On  May  1,  1917,  after  nottoe  from 
the  dty,  the  light  company  discontinued  these 
lights,  but  the  iron  posts'  and  wires  were 
left  in  place.  In  the  erection  of  the  municipal 
plant,  the  dty  desired  to  set  its  posts  in  tho 
space  occupied  by  these  iron  posts,  and,  by 
its  council,  passed  a  resolution  dedaring  the 
posts  of  the  light  company  a  nuisance,  and 
dlreded  the  same  to  be  removed.  The  light 
company,  after  notice,  refu&ed  to  remove 
them.  The  dty  thereupon  proceeded  to  re- 
move the  same. 

Plaintiff  in  error  contends  that  It  had  the 
right  under  the  original  franchise,  after  the 
expiration  of  the  contract  of  February,  1911, 
to  maintain  these  posts  and  to  place  its 
secondary  wires  thereon  for  the  purpose  of 
furnishing  electric  current  for  commercial 
purposes  to  the  consumers  throughout  the 
dty;  that  the  dty  had  no  power  to  declare  the 
posts  a  nuisance,  or  to  remove  them  from 
the  streets.  With  this  contention  we  are 
unable  to  agree.  These  iKists  were  not  erect- 
ed under  the  original  franchise;  neither  did 
they  conform  to  the  requirements  of  that 
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tract  of  February,  1911,  providing  for  Iron 
posts  entirely  dlfCerent  In  length  and  char- 
acter from  the  poles  required  by  the  terms 
of  the  franchise.  .  This  contract  was  for  a 
term  of  5  years,  and  In  lieu  of  section  6  of 
the  franchise  which  provided  for  arc  lamps 
for  lighting  the  streets: 

It  was  contended  on  the  part  of  the  dty 
that  these  posts  are  unsafe  and  unlit  to  carry 
the  secondary  wires  to  be  used  for  furnishing 
current  for  commercial  purposes.  This  con- 
tention was  decided  in  favor  of  the  city  by 
the  trial  court  upon  a  consideration  of  the 
evidence. 

[1,  J]  That  dtles  have  the  power  to  declare 
and  abate  nuisances  In  this  state  is  no  longer 
an  open  question.  Under  section  589,  Bev. 
Laws  1910,  the  council  may  prohibit  and  pre- 
vent all  encroachments  upon  the  streets  of 
the  city,  and  may  provide  for  the  removal  of 
all  obstructions  at  the  expense  of  the  persons 
placing  the  same  there.  Section  594  author- 
izes the  city  council  to  prevent  and  abate 
nuisances.  Section  4250  of  this  statute  de- 
fines a  nuisance  as  any  act  which  unlawfully 
interferes  with,  obstructs,  or  tends  to  ob- 
struct any  public  park,  square,  street,  or 
highway.  Section  4251  defines  a  public  nui- 
sance as  one  which  affects,  at  the  same  time, 
an  entire  community,  neighborhood,  or  any 
considerable  number  of  persons.  Section  4260 
provides  that  a  public  nuisance  may  be 
abated  by  any  public  body  of  officers  anthor- 
l7.ed  thereto  by  law.  Section  48  of  the  adopt- 
ed charter  of  the  city  of  Duncan  empowers 
the  board  of  city  commissioners  to  condemn 
any  structure  It  may  consider  dangerous  to 
the  public  health  or  safety  of  its  citizens 
and  to  order  the  same  torn  down  or  abated. 

The  Criminal  Court  of  Ap{>eals,  in  a  weii- 
cousldered  opinion  by  Mr.  Justice  Richardson 
in  the  case  of  In  re  Jones,  after  reviewing  a 
number  of  authorities,  held  that  municipal 
corporations  in  this  state  have  the  power  to 
declare  what  shall  constitute  a  nuisance,  and 
the  power  to  prevent  the  same;  that  under 
such  a  delegation  of  power  a  municipality 
may  declare  anything  a  nuisance  which  is 
so  per  se,  or  which  by  reason  of  its  location, 
or  on  account  of  local  conditions  or  surround- 
ings, may  or  does  become  a  nuisance,  within 
the  common-law  or  statutory  definitions  there- 
of, and  that  a  determination  of  the  ques- 
tion by  the  mxmiclpality  through  its  legislative 
body,  is,  under  such  a  grant  of  power,  con- 
clusive upon  the  courts.  4  Okl.  Cr.  74,  109 
Pac.  570,  31  li.  R.  A.  (N.  S.)  548,  140  Am.  St 
Bep.  655. 

[3,  4]  This  court,  in  the  case  of  Gummings 
V.  Lobsitz,  42  Okl.  704,  142  Pac  993,  L.  R.  A. 
1915B,  415,  held  that  a  municipal  corporatioa 
has  the  power  under  the  common  law,  as  well 
as  under  our  statute,  to  abate  a  public  nui- 
sance, and,  when  it  becomes  necessary,  may 
remove  or  destroy  the  object  which  consti- 
tutes the  nuisance.    In  the  case  of  Norman 


735,  139  Pac.  830,  51  I*  R.  A.  (N.  S.)  1062, 
this  court  held  that  a  dty  lias 'the  power  of 
control  over  its  streets,  including  the  places 
occupied  by  electric  current  wires.  In  the 
case  of  Pioneer  Tel.  te  TeL  Co.  v.  State,  33 
Okl.  724,  127  Pac.  1073,  Mr.  Justice  Turner, 
delivering  the  opinion  of  this  court,  quoted 
with  approval  from  the  Supreme  Court  of 
Wisconsin  in  the  case  of  State  v.  City,  111 
Wis.  23,  86  N.  W.  657,  as  follows: 

"Construine  the  charter  and  the  statute  in 
the  light  of  the  rules  of  law  stated,  the  city  has 
authority  to  exercise  its  police  power  to  protect 
the  public  from  unnecessary  obstructions,  in- 
convenience, and  danger,  and  to  determine  in 
what  manner  the  relator  may  erect  its  poles  so 
as  to  accomplish  this  result.  . 

The  Wisconsin  court  in  that  case  died 
the  case  of  Midilgan  Td.  Co.  v. '  Benton 
Harfcor,  121  Mich.  612,  80  N.  W.  386,  47  L. 
K.  A.  104,  In  which  It  was  held  tliat  the  mu- 
nldpal  authorities  could  regvilate  the  loca- 
tion, kind  of  posts,  abntments,  and  height 
of  wires.  In  the  case  of  BartlesvJlle  Electric 
Light  Co.  V,  Interurban  Railway,  26  Okl 
453,  109  Pac.  228,  29  L.  R.  A.  (N.  S.)  77,  Jus- 
tice Hayes,  speaking  for  this  court,  held 
that  the  right  of  an  electric  li^t  company 
to  use  the  streets  of  a  dty  is  dependent 
upon  the  consent  of  the  dty,  and,  when  it 
uses  the  streets  without  that  consent.  It  Is 
guilty  of  maintaining  a  public  nuisance. 

The  New  York  Court  of  Appeals,  in  the 
case  of  American  Rapid  Telegraph  Co.  v. 
Hess,  125  N.  Y.  641,  26  N.  B.  919,  13  U  R. 
A.  454,  21  Am.  St.  Rep.  764,  had  before  it 
the  question  whether  a  grant  to  a  telegraph 
company  to  string  its  line  along  and  upon 
the  streets  of  the  dty  would  be  construed 
as  an  abdication  of  the  police  power  over 
such  Greets  to  the  extent  that  the  city  could 
not  compel  the  removal  of  the  poles  and  the 
pladng  of  the  wires  underground.  The 
court  held  that  the  granting  of  such  fran- 
chise would  not  be  so  construed,  and  that,  if 
the  poles  and  wires  t>ecame  a  serious  obstruc- 
tion or  a  nuisance,  provision  might  t)e  made 
for  thdr  removal,  and  the  telegraph  company 
might  lawfully  be  dlreded  to  remove  its 
poles  and  place  its  wires  underground;  if 
after  due  notice  they  were  not  removed,  the 
dty  might  abate  the  nuisance  by  cutting 
them  down;  that  this  could  not  be  con- 
strued as  taking  the  property  of  the  com- 
pany, but  a  regulation  of  its  franchise,  and 
within  the  powers  of  the  dty  in  its  control 
of  the  streets. 

We  are  of  the  oplni<»i  that  the  dty  of 
Duncan,  by  granting  the  franchise,  did  not 
abdicate  Its  power  and  control  over  the  pub- 
lic streets,  nor  curtail  its  police  power;  nor 
did  it  absolve  itself  from  its  primary  duty 
to  maintain  the  streets  and  public  places 
of  the  dty  in  a  safe  and  proper  condition 
for  necessary  street  and  highway  purposes. 
The  grant  to  the  light  company  was  made 
in  reference  to  the  streets  and  their  proper 
maintenance  and  location  as  streets  for  the 
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nse  of  the  irabUc.  When  the  contract  of 
1911  expired,  and  the  poats  and  wires,  erected 
under  the  terms  of  this  contract,  became  a 
serious  obstruction  of  the  streets  in  the  erec- 
tion of  the  muni<dpal  light  plant,  the  city 
had  the  power  to  declare  same  a  nuisance, 
and  to  make  such  provisions  as  were  reason- 
able and  necessary  to  remove  the  obstruc- 
tion and  restore  the  utility  of  the  streets  for 
public  purposes.  When  a  city  exercises  its 
power,  in  good  faith  and  In  a  reasonable 
manner,  to  declare  an  obstruction  a  nuisance 
and  to  order  Its  removal.  Its  action,  in  so  do- 
ing Is  binding  upon  the  courts.  When  the 
light  company  failed  and  refused  to  comply 
with  the  notice  of  the  city  to  remove  this 
obstruction,  which  had  been  declared  a  nui- 
sance, the  city  bad  a  right,  by  its  proper  of- 
ficers, to  remove  it  The  trial  court  commit- 
ted no  error  in  refusing  to  enjoin  the  city 
from  abating  the  nuisance  by  removing  this 
obstruction. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

SHARP,  a  J.,  and  THAOKBR,  BRETT, 
BAINET,  and  MILEY.  JJ.,  concur.  KANE 
and  HARDT,  JJ.,  dissent  TURNER,  J.,  ab- 
sent, not  participating. 


.  (64  OU.  300) 
liULA,  SEMINOIiB  ROLL  NO.  908,  et  aL  v. 

POWELL.    (No.  6C00.) 
(Supreme  Court  of  Oklahoma.    July  31,  1917.) 

'    (BvUaiu*  &y  ihe  Court.) 
,1.  Indians  «=»15<1)  —  Indian  Lands  —  B«- 

STBICTIONS     ON     ALIENATION— PEBSONS     NOT 

OF  Indian  Blood. 
Land  was  allotted  to  an  adopted  citizen  of 
the  Seminole  Nation,  enrolled  as  such  on  the 
roll  of  Seminoles  by  blood.  The  allottee  was  not 
by  blood  an  Indian  of  any  of  tbe  Five  Civil- 
ized Tribes,  but  by  blood  a  Caddo,  or  Wichita, 
Indian.  The  allottee  died  in  1905,  and  the  land 
descended  to  her  children.  Held,  notwithstand- 
ing the  provision  in  section  19,  Act  Cong.  April 
26,  1906,  c.  1876,  34  Stat.  L.  137,  that  "for 
all  purposes  the  quantum  of  Indian  blood  *  *  * 
shall  be  determined  by  the  Rolls  of  Citizens;" 
such  allottee  and  her  children  were  not  persons 
"who  are  not  of  Indian  blood"  within  the  mean- 
ing of  Act  April  21,  1904,  c.  1402,  33  Stat  L. 
1^.  held,  further,  that  restrictions  imposed 
by  the  Original  Seminole  Agreement  (Act  July 

1,  1898,  c.  542,  30  Stat.  L.  567)  upon  aliena- 
tion prior  to  date  of  patent  were  not  removed  by 
that  act  upon  the  portion  of  such  allotment 
other  than  the  homestead. 

2.  Indians  «s>15(2)— Indian  Lands— Auen- 

ATION. 

If  there  be  both  adult  and  minor  heirs,  sec- 
tion 22,  Act  Cong.  April  26,  1906,  c  1876.  34 
Stat.  L.  145,  authorizes  the  alienation  prior 
to  date  of  patent  and  without  appro vnl  of  iho 
Secretary  of  the  Interior  of  the  interests  of  a 
minor  Indian  heir  of  less  than  full  blood  in  the 
portion  of  tbe  allotment  other  than  the  home- 
stead, inherited  from  a  deceased  Indian  allottee 
of  the  Seminole  Nation,  but  only  by  joining  in 
a  sale  with  tbe  adult  heirs  by  guardian  duly 
appointed  upon  order  of  court  made  upon  peti- 
tion filed  by  him.  This  section  docs  not  au- 
thorize an  independent  or  separate  sale  of  the 


interests  of  the  minor.  Therefore  a  sale  of 
such  interest  prior  to  the  passage  of  Act  May 
27,  1906,  c.  199,  by  guardian,  pursuant  to  or- 
ders of  court  In  the  exercise  of  general  pro- 
bate jurisdiction  for  the  support,  education,  and 
maintenance  of  tbe  minor,  without  joining  with 
tbe  adult  heirs  in  a  sale  by  them,  docs  not  pai>s 
the  title  of  the  minor. 

8.  Indians  9=3li5(l)  —  Indian  Lands  — 
Alienation. 
Under  Act  Cong.  Mardi  3,  1903,  c  994,  32 
Stat  L;  982,  providing  that  the  homestead 
"shall  be  inalienable  during  the  lifetime  of 
the  allottee,  not  exceeding  twenty-one  yean 
from  the  date  of  the  deed  for  the  allotment," 
following  Stout  V.  Simpson,  34  OkL  129,  124 
Pac.  754,  death  removes  all  restrictions  impr.sed 
by  tbe  Original  Seminole  Agreement  30  Stat 
ll  567,  upon  the  alienation  of  the  tract  of  40 
acres  designated  as  a  homestead.  Where  the  al- 
lottee died  prior  to  the  passage  of  the  act  of 
April  26,  1906,  title  passed  to  the  heirs  free 
of  such  restrictions  without  regard  to  the  de- 
gree of  Indian  blood  of  the  heirs  or  whether 
tbry  were  adults  or  minors;  and  prior  to  the 
passage  of  the  act  of  April  26,  1906,  the  pro- 
bate courts  had  jurisdiction  to  authorize  and 
confirm  a  separate  sale  by  i^uardian  of  such 
inherited  interest  of  a  minor  in  the  homestead 
independent  of  a  sale  by  the  adult  heirs,  under 
procedure  applicable  to  minors  generally. 
4.  Indians  93»15(1)— Indian  Lands— Auzic- 

ATION. 

But  subsequent  to  April  26,  1906,  and  prior 
to  the  passage  of  the  act  of  May  27,  19W.  it 
is  held,  upon  authority  of  Brader  v.  James,  154 
Pac.  5(B0,  that  when  there  are  both  adult  and 
minor  heirs,  a  valid  sale  of  such  interest  of 
the  minor  heir  in  the  portion  of  the  allotment 
designated  as  a  homestead  can  only  be  made 
upon  the  condition  and  in  the  manner  prescrib- 
ed in  section  22  of  the  act  of  April  28,  1906. 
Hardy,  Brett  and  Rainey,  JJ.,  dissenting. 

Error  from  District  Court,  Seminole  Coun- 
ty;   Tom  D.  McKeown,  Judge. 

Action  by  Lula,  Seminole  Roll  No.  90S,  and 
another,  by  Alexander  Crain,  their  guardian 
and  next  friend,  against  S.  D.  PoweU.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer bring  error.  Affirmed  in  part  and  re- 
versed and  remanded  In  part. 

Frank  H.  Reed,  of  Wewoka,  for  plaintiffs 
in  error.  A.  M.  Fowler,  of  Wewoka,  tor  de- 
fendant in  error. 

MILET,  J.  The  land  In  controversy  is 
that  allotted,  including  the  40  acres  designat- 
ed as  a  homestead,  to  Annoche,  an  enrolled 
citizen  of  the  Seminole  Nation.  According 
to  the  stipulation  of  the  parties,  Annoche 
was  by  blood  a  Caddo,  or  Wichita,  Indian, 
and  did  not  have  any  blood  of  any  of  the 
Five  Civilized  Tribes  of  Indians,  but  was  an 
adopted  citizen  of  the  Seminole  Nation,  and 
enrolled  as  such  on  the  approved  Rolls  of 
Citizens  by  blood.  She  died  May  8,  1905. 
seised  and  possessed  of  an  estate  of  Inherit- 
ance in  the  land  which  descended  to  and 
vested  in  her  children,  Lula,  Lizzie,  and  El- 
len, also  enrolled  as  adopted  citizens  of  the 
Seminole  Nation.  They  were  necessarily  of 
Indian  blood  through  their  mother,  but  of 
what  degree  does  not  appear  from  the  record 
before  us. 
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to.  This  action  was  commenced  by  I/ula,  a 
minor,  and  Lizzie,  an  Incompetent  person, 
by  guardian  and  next  friend,  to  recover  of 
the  defencaut  In  error  the  interest  In  the 
land  so  Inherited  by  them  from  the  allottee, 
damages  for  withholding  same,  and  to  cancel 
the  deeds  under  which  he  was  claiming  title 
thereto.  Ellen  was  not  a  party  to  the  ac- 
tion, and  the  title  and  right  of  the  defendant 
in  error  to  one-third  interest  in  the  land  un- 
der conveyance  from  her  was  not  in  issue. 
It  was  conceded  at  the  trial  that  Lizzie 
was  an  incompetent  person,  and  that  the  con- 
veyance under  which  defendant  In  error 
claimed  title  to  the  Interest  Inherited  by  her 
was  void.  The  court  below  rendered  Judg- 
ment In  favor  of  the  plaintiff  in  error  Lizzie 
for  her  interest  in  the  land,  and  for  damages 
for  withholding  same.  The  only  complaint 
made  of  the  Judgment  In  so  far  as  her  in- 
terests are  concerned  is  that  the  amount  of 
the  Judgment  for  damages  is  on  the  evidence 
too  smaU. 

As  to  the  Interests  of  the  plaintiff  in  error 
Lula,  the  court  found  in  favor  of  the  defend- 
ant in  error.  It  appears  that  Lula  is  a 
minor.  A  guardian  of  her  estate  was  ap- 
pointed by  the  county  court  of  Seminole 
county,  and  letters  were  Issued  to  him  De- 
cember 31,  1907.  The  defendant  In  error 
claimed  title  under  a  deed  of  tills  guardian 
purporting  to  convey  the  interest  of  this 
minor  In  the  entire  allotment.  The  sale  ap- 
pears to  have  been  authorized  and  confirmed 
by  orders  of  county  court,  the  court  finding 
same  was  necessary  for  the  purpose  of  main- 
taining, supporting,  and  educating  said  mi- 
nor, and  was  for  her  best  interest  The  pro- 
ceedings were  had  In  the  county  court,  the 
sale  consummated  and  the  deed  executed  and 
delivered  prior  to  the  passage  of  the  act  of 
May  27,  1908  (33  Stat  L.  312).  The  sale  was 
not  a  Joint  sale  with  adult  heirs  of  the  al- 
lottee, but  was  an  Independent  one  of  the 
interests  of  the  minor  alone.  The  convey- 
ance was  not  approved  by  the  Secretary  of 
the  Interior.  The  court  below  held  that  the 
Interests  of  the  minor  in  the  entire  allotment 
passed  under  this  guardian's  sale,  and  In 
this  it  is  claimed  that  the  court  erred.  The 
defendant  In  error  has  not  favored  us  with 
a  brief  presenting  his  theory  of  the  case. 

In  considering  the  question  of  the  validity 
of  the  sale  of  the  minor's  interest,  raised  by 
proper  assignments,  and  presented  by  counsel 
for  plaintiff  in  error  in  a  very  able  brief,  it 
Is  necessary  to  separately  treat  of  the  sale 
ns  affecting  the  40  acres  designated  as  a 
homestead,  and  of  the  remainder  of  the  al- 
lotment, which  will  be  referred  to  as  the 
surplus.  We  will  first  consider  ttie  surplus. 
The  Original  Seminole  Agreement  (30  Stat 
L.  567)  under  which  this  land  was  allotted 
to  Annoche,  provides  that:  I 


prior  to  date  of  patent  shall  be  void." 

This  constituted  a  restriction  upon  the" 
alienation  of  any  part  of  the  allotment, 
which,  of  course.  Includes  the  surplus,  prior 
to  the  date  of  patent.  Under  that  provision 
a  conveyance  of  the  surplus  executed  before 
date  of  patent  by  an  allottee  during  his  life- 
time, or  by  his  heirs  after  his  death,  is  void, 
unless  the  restriction  was  removed  by  some 
act  of  Congress.  Goat  v.  U.  S.,  224  U.  S. 
458,  32  Sup.  Ct.  544,  56  L.  Ed.  841;  Stout  v. 
Simpson,  34  Okl.  129,  124  Pac.  754. 

[11  The  patents  or  allotment  deeds  to  this 
land  not  having  been  executed  and  delivered, 
the  sale  by  the  gruardian  was  void  unless 
prior  thereto  some  act  of  Congress  had  been 
passed  authorizing  the  same  or  removing  the 
restriction.  The  first  act  passed  affecting 
alienability  of  the  portion  of  Seminole  allot- 
ments other  than  the  homestead  is  found  in 
the  act  approved  April  21,  1904  (33  Stat  U 
189),  which  provides: 

"And  all  the  restrictions  upon  the  alienation 
of  lands  of  all  allottees  of  either  of  tlie  Five 
Civilized  Tribes  of  Indiana  who  are  not  of  In- 
dian blood,  except  minors,  are,  except  as  to 
homesteada,  hereby  removed." 

By  section  19,  Act  Cpng.  April  26,  1906,  34 
Stat  L  137,  It  vras  oiacted  that: 

"For  all  purposes  the  quantum  of  Indian 
blood  possessed  by  any  member  of  said  tribes 
shall  b«  determined  by  the  Rolls  of  Citizens  of 
said  tril>e  approved  by  the  Secretary  of  the  In- 
terior." 

It  may  be  contended  that.  Inasmuch  as 
the'  Rolls  of  Citizens  of  the  Seminole  Nation 
do  not  show  the  allottee  and  her  heirs  to  be 
of  Indian  blood,  the  fact  cannot  be  otherwise 
shown,  and  they  are  therefore  persons  "not  of 
Indian  blood"  within  the  meaning  of  the  pro- 
vision of  the  act  of  April  21,  1904,  supra.  We 
do  not  think  so.  The  effect  of  that  act  Is  to 
create  an  exception  to  the  general  restriction 
against  alienation  prior  to  date  of  patrat  im- 
posed by  the  Original  Agreement.  Only 
those  witliln  the  terms  of  the  exception  are 
relieved  from  the  operation  of  the  general 
restriction.  Turning  to  the  approved  Rolls 
of  Citizens  to  determine  whether  this  allot- 
tee's surplus  allotment  is  so  excepted,  we 
find  nothing  to  indicate  whether  the  allottee 
or  her  heir  Is  of  "Indian  blood." 

The  term  "adopted,"  while  indicating  that 
dtizensliip  was  not  acquired  by  virtue  of 
birth,  does  not  necessarily  establish  the  fact 
of  no  Indian  bloo'l.  While  persons  of  other 
races  acquired  tribal  membership  by  adop- 
tion, those  of  the  Indian  race  changed  their 
allegiance  and  secured  all  the  rights  of  mem* 
bejship  In  tribes  other  than  that  of  their 
birth  in  the  same  way.  And  such  is  known 
to  be  true  by  those  familiar  with  the  history 
and  customs  of  the  Semlnoles.  Since  the 
Rolls  of  Citizens  do  not  determine  the  ques- 
tion of  Indian  blood,  we  think  it  permissible 
to  do  BO  otherwise.  That  was  the  conclusion 
reached  by  the  Circtiit  Court  of  Appeals  in 
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United  States  t.  Stlgall,  226  Fed.  190,  141  C. 
0.  A.  188.  In  that,  case,  Munnah,  a  fuU-blood 
Creek,  became  a  member  of  the  Seminole  Na- 
tion by  adoption,  and  was  so  enrolled.  On 
May  8, 1906,  without  the  approval  of  the  Sec- 
retary of  the  Interior,  she  executed  a  deed 
conveying  part  of  her  own  allotment  and  that 
of  her  deceased  son,  who  was  enrolled  as  a 
one-half  blood.  This  was  before  patents  Is- 
sued. The  government  commenced  action  to 
cancel  conveyance  because  executed  In  viola- 
tion of  restrictions  Imposed  by  Congress. 
The  question  of  the  nllenablUty  of  the  land 
depended  on  the  degree  of  Indian  blood  of 
Munnah.  In  passing  on  that  question  as 
affected  by  the  acts  to  whldi  we  have  refer- 
red, the  court  said: 

"Separate  rolls  were  made  of  the  Seminoles 
by  blood  and  the  freedmen,  but  no  separate  rolls 
were  made  of  the  adopted  citizens,  but  they 
were  carried  in  the  rolls  of  the  Seminoles  by 
blood.  The  freedmen  were  all  of  African  de- 
scent, and  their  character  ia  quite  fully  ex- 
plained in  Nunn  v.  HazelrisK,  216  Fed.  :!.S0, 
132  C.  C.  A.  474.  The  Indians,  as  a  rule, 
never  submitted  to  slavery.  Therefore,  if  one 
were  entered  upon  the  freedmen's  roll,  it  would 
appear  he  was  not  an  Indian;  but  bow  about 
those  entered  upon  the  roll  of  Seminoles  by  blood 
as  adopted?  Every  human  being  was  capable 
of  adoption  by  the  tribe  whether  of  the  red 
race  but  of  another  tribe,  the  white,  the  black, 
the  brown,  or  the  yellow  races.  It  is  almoet 
a  matter  of  common  knowledge  that  some  In- 
dians, having  ceased  the  nomadic  life  of  their 
ancestors,  found  their  relief  from  the  tedium  of 
the  new  domestic  system  in  a  change  of  trH>eB. 
It  ie  conceded  there  were  20  persons  on  the 
Seminole  Roll  by  adoption,  but  it  does  not  ap- 
pear whether  they  were  Indians  of  other  tribes 
or  to  what  race  they  belonged.  What,  therefore, 
does  the  entry  of  a  name  on  the  Roll  of  Semi- 
noles by  blood  of  one  as  a  member  of  the 
tribe  by  adoption  indicate  as  to  what  race  he 
belonged  to?  Absolutely  nothing.  The  Dawes 
Commission,  it  is  true,  was  a  quasi  judicial 
body,  but  the  entry  upon  a  Roll  of  the  Seminoles 
by  blood  that  a  given  person  became  a  member 
of  the  tribe  by  being  adopted  was  no  more  an 
adjudication  that  he  ia  one  of  the  white  race 
than  that  he  is  an  Indian.  We  conclude  that 
the  judicial  body,  the  Dawes  Commission,  nev- 
er made  any  adjudication  as  to  whether  Mun- 
nah was  a  white  woman  or  an  Indian." 

The  stipulation  entered  into  by  the  par- 
ties at  the  trial  says  that  the  allottee  "was 
nn  Indian  by  blood,  but  did  not  have  any 
blood  of  any  of  the  Five  Civilized  Tribes  of 
Indians;  she  being  by  blood  a  Caddo,  or 
Wichita,  Indian."  It  may  be  urged  that, 
not  being  of  the  blood  of  any  of  the  Five 
Civilized  Tribes,  she  was  a  person  "not  of 
Indian  blood"  within  the  meaning  of  the 
act  of  April  21,  1004,  supra.  While  it  is  true 
that  Congress  was  legislating  for  those 
tribes,  we  do  not  think  the  language  used  in 
designating  the  class  upon  which  restrictions 
were  thereby  removed  warrants  a  distinction 
being  made  between  Indians  by  blood  of 
some  one  of  the  Five  Civilized  Tribes  and  of 
some  other  Indian  tribe,  especially  in  view  of 
the  fact  that  Indians  by  blood  of  other  tribes 
became  citizens  of  those  tribes  by  adoption 
or  otherwise.  Nor  do  we  perceive  any  rea- 
son that  such  distinction  was  intended.    By 


the  several  allotment  acts  and  acts  supple- 
mentary thereto,  affecting  these  tribes.  Con- 
gress imposed  restrictions  upon  alienation 
without  regard  to  the  Indian  blood  or  degree 
thereof  of  the  allottees.  By  this  act.  Con- 
gress Inaugurated  a  new  policy,  more  fully 
developed  under  the  later  acts  of  April  28, 
1906  and  May  27,  1908,  of  removing  or  es- 
teuding  restrictions  upon  classes  assumed  to 
be  more  or  less  competent  than  others,  ac- 
cording to  the  degree  of  Indian  blood.  As  a 
class  Indians  by  blood  of  the  Five  Civilized 
Tribes  are  certainly  not  less  competent  than 
those  of  other  tribes.  We  therefore  hold  that 
this  act  did  not  operate  to  remove  the  re- 
striction on  the  alienation  of  this  surplus  al- 
lotment by  the  allottee  during  her  lifetime, 
or  her  heirs  after  her  death;  they  being  of 
Indian  blood. 

[2-4]  The  only  other  act  which  it  may  be 
contended  authorized  the  sale  of  the  Interest 
of  this  minor  heir  is  that  of  April  26.  1906 
(34  Stat  U  137),  which  Is  as  follows: 

"That  the  adult  heirs  of  any  deceased  In- 
dian of  either  of  the  Five  Civilized  Tribes 
whose  selection  has  been  made,  or  to  whom  a 
deed  or  patent  has  been  issued  for  his  or  her 
share  of  the  land  of  the  tribe  to  which  he  or 
she  belongs  or  belonged,  may  sell  and  convey 
the  lands  inherited  from  such  decedent;  and 
if  there  be  both  adult  and  minor  heirs  of  such 
decedent,  then  such  minors  may  join  in  a  sale 
of  such  lands  by  a  guardian  duly  appoini°d 
by  the  proper  United  States  court  for  tiie  In- 
dian Territory.  And  in  case  of  the  organization 
of  a  state  or  territory,  then  by  a  proper  court 
of  the  county  in  which  said  minor  or  minors 
may  reside  or  in  which  said  real  estate  ia  situat- 
ed, upon  on  order  of  such  court  made  u|>on 
petition  filed  by  guardian.  All  conveyances 
made  under  this  provision  by  heirs  who  are 
full-blood  Indians  are  to  be  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,  under 
such  rules  and  regulations  as  he  may 'prescribe." 

Under  this  section,  the  adult  heirs  of  the 
allottee,  if  less  than  full  blood,  were  granted 
the  unrestricted  right  to  sell  and  convey  the 
lands  so  Inherited.  If  full-blood  Indians,  the 
conveyances  of  the  heirs  would  not  be  ef- 
fective xmless  approved  by  the  Secretary  of 
the  Interior.  But  the  conveyance  of  tlie  in- 
.terest  of  a  minor  heir,  although  less  than  a 
fuU-blood  Indian,  wa^  not  thereby  anthoriz- 
ed  unless  there  were  adult  heirs  also,  and 
then  only  by  Joining  in  a  sale  with  the  adult 
heirs  by  guardian  upon  order  of  court,  "nils 
is  the  limit  of  the  power  to  seD.  Such  Is  the 
construction  of  the  statute  announced  by  this 
court  in  Wilson  v.  Morton,  29  OkL  745,  119 
Pac.  213,  In  which  It  was  said: 

"The  act  does  not  undertake  to  remove  gen- 
erally the  restrictions  upon  olienatioa  by  minor 
heirs.  It  does  authorize  under  certain  condi- 
tions certain  minor  heirs  to  convey.  .  •  •  • 
His  authority  to  sell  by  his  guardian  is  made 
dependent  upon  the  existence  of  an  adult  heir, 
and,  where  there  is  an  adult  heir,  authority  is 
not  given  to  the  minor  to  sell  alone  and  sepa- 
rately his  interest,  but  he  may,  acting  throu^ 
his  guardian,  upon  order  of  court,  join  the  adult 
heir  in  a  sale." 

This,  while  perhaps  dictum,  states  the 
views  of  this  court,  and  we  adopt  the  same, 
with  tills  addition,  however,  that  If  the  mi- 
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aor  belr  is  a  fall  blood,  under  tbe  last  sentence 
of  the  section,  the  conveyance  of  hla  Interest 
does  not  become  effective  unless  approved  by 
the  Secretary  of  the  Interior.  The  holding 
in  this  case  does  not,  of  course,  have  any 
bearing  on  sales  by  guardians  under  proper 
orders  of  the  county  court  of  the  interest  of 
minor  heirs  of  deceased  allottees  had  after 
the  act  of  May  27, 1908,  became  effective. 

In  reference  to  the  40  acres  of  the  allot- 
ment, which  Is  ordinarily  designated  by  the 
term  "homestead,"  it  is  provided  in  the 
Original  Seminole  Agreement,  supra,  in  addi- 
tion to  the  provisions  above  quoted,  as  fol- 
lows: 

"EJadi  «llottee  shall  designate  one  tract  of, 
forty  acres,  which  shall,  by  the  terms  of  the 
deed,  be  made  inalienable  and  nontaxable  as 
a  homestead  in  perpetuity." 

This  tract  was  designated  by  the  allottee 
In  her  lifetime.  By  the  act  of  Congress  ap- 
proved March  3,  1903  (32  Stat.  I*  982),  it  was 
enacted: 

"That  the  homestead  referred  to  in  said  act 
(OriRinal  Seminole  Agreement,  30  Stat.  L.  567) 
shall  be  inalienable  during  the  lifetime  of  the 
allottee,  not  exceeding  twenty-one  years  from 
tlie  date  of  the  deed  for  the  allotment.  A  acpa- 
rato  deed  shall  be  fbsued  for  said  homestead,  and 
during  the  time  the  same  is  held  by  the  allottee 
it  sh^  not  be  Inble  for  any  debt  contracted  by 
tiie  owner  thereof." 

This  court  In  Stont  v.  Simpson,  supra,  held 
tlMt  tinder  the  provision  just  quoted,  death 
operated  to  remove  all  restrictions  on  the 
h<»ie»tead  notwithstanding  the  provisions 
against  alienation  found  in  the  Original 
Agreement,  and  that  a  deed  executed  by 
adult  full-blood  heirs  of  an  allottee  executed 
prior  to  the  time  the  approval  of  the  act  of 
April  26,  1906,  conveyed  good  title  to  the 
homestead.  There  is  nothing  in  the  Original 
or  Supplemental  Seminole  Agreement,  or  any 
subsequent  legislation  pertaining  to  allottees 
thereunder  prior  to  the  act  of  April  26,  1906, 
imposing  any  restrictions  upon  the  alienation 
by  minors  or  minor  heirs  not  also  applicable 
to  adults.  Hence,  following  the  reasoning  in 
Stout  V.  Simpson,  we  must  hold  that  upon  the 
death  of  the  allottee  in  1905,  the  homestead 
passed  to  the  heirs  free  of  all  restrictions, 
without  regard  to  the  degree  of  Indian  blood 
or  whether  an  adult  or  a  minor.  It  would 
se^m  that  it  necessarily  follows  that  a  valid 
sale  of  such  interest  by  a  guardian  could  be 
had  upon  the  authority,  in  the  manner,  and 
for  the  purposes,  prescribed  by  general  laws 
and  applicable  to  minors  generally.  Having 
been  accorded  citizenship  and  subjected  to 
the  laws  of  the  state  and  to  the  jurisdiction 
of  the  courts  thereof,  we  see  no  reason,  in  the 
absence  of  an  express  provision  to  the  con- 
trary, why  the  unrestricted  lands  of  an 
Indian  minor  were  not  subject  to  the  juris- 
•llcUon  of  the  probate  courts  to  the  same  ex- 


tent as  the  estate  of  any  other  minor.  Such 
being  the  status  of  the  homestead  at  the  time 
of  the  passage  of  the  act  of  April  2C,  1906,  it 
must  be  determined  whether  the  alienation  of 
the  interest  of  the  minor  therein  was  affected 
by  section  22  of  that  act.  We  were  first  of 
the  opinion  that  it  was  not,  but  since  consid- 
ering the  question  further  we  have  reached 
the  contrary  conclusion.  TWs  court  held  In 
Brader  v.  James,  154  Pac.  500,  that  although 
imder  section  12  of  the  Supplemental  Choc- 
taw-Chickasaw Treaty,  relating  to  restric- 
tions on  the  homestead,  and  which  is  substan- 
tially the  same  as  the  provisions  of  the  act 
of  March  3,  1908,  relating  to  Seminole  home- 
steads, the  same  passed  upon  the  death  of  the 
allottee  to  his  heirs  free  of  all  restrictions, 
under  the  last  clause  of  section  22  of  the  act 
of  April  26,  1906,  a  deed  executed  by  a  full- 
blood  heir  subsequent  to  the  passage  of  that 
act  and  prior  to  the  act  of  May  27, 1908,  con- 
veying the  Interest  so  inherited  in  such  home- 
stead, was  void  unless  approved  by  the  Sec- 
retary of  the  Interior.  Tliat  decision  has 
been  frequently  followed  by  this  court.  It  nec- 
essarily follows  that  those  provisions  of  the 
same  section  relating  to  the  conveyance  of 
the  interest  inherited  by  a  minor  heir  of  the 
allottee  apply  to  interests  which  might  pre- 
viously have  been  otherwise  alienated,  as 
well  as  those  which  prior  thereto  were  in- 
alienable. Therefore  the  guardian's  deed 
was  void,  and  did  not  pass  title  to  the  inter- 
est of  the  plaintiff  in  error  Lula  in  either  the 
homestead  or  surplus  portion  of  the  allot- 
ment 

This  disposes  of  the  right  to  recover  the 
land  and  to  cancellation  of  the  guardian's 
deed,  and  it  is  unnecessary  to  consider  the  as- 
signments of  error  on  the  Issue  of  fraud. 

As  to  the  complaint  made  of  the  judgment 
In  favor  of  the  plaintiff  In  error  Lizzie,  upon 
the  amount  awarded  her  as  damages,  we 
have  examined  the  record  and  find  that  there 
is  evidence  reasonably  supporting  the  finding 
of  the  trial  court.  That  Issue  being  one  which 
might  have  been  tried  to  a  jury  had  either 
party  so  desired,  tbe  finding  of  the  court  ia 
equivalent  to  the  verdict  of  a  Jury,  and  tin- 
der the  well-settled  rules  of  this  court  can- 
not be  set  aside  on  appeal  If  there  is  evidence 
reasonably  tending  to  support  same.  There 
is  no  reason  for  disturbing  the  judgment  as 
to  the  plaintiff  in  error  Lizzie,  and  as  to  her 
the  same  will  be  affirmed,  but  as  to  the  plain- 
tiff in  error  Lula  the  Judgment  Is  reveraed, 
and  the  cause  remanded,  with  instructions  to 
grant  her  a  new  trial  and  to  proceed  thereon 
as  herein  indicated. 

All  the  Justices  concur,  except  TURNER, 
J.,  absent,  and  HARDY,  BRDTT,  and  RAIN- 
EY,  JJ.,  who  dissent  as  to  the  proposition 
stated  in  fourth  paragraph  of  the  syllabus.  ' 


Digitized  by 


Google 


1054 


166  PACIFIC  REPORTBB 


(OkL 


BARTLESVILLB  ZINC  CO.  t.  JAMBS. 

(No.  7281.) 

(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(BvlMtui  by  the  Court.) 

1.  TRUX  «S>144  —  DIRECTXD  VebDICT  —  MO- 
TIONS. 

It  ia  not  error  for  the  court,  upon  the  con- 
dusion  of  the  evidence  for  plaintiff  in  a  personal 
injury  suit,  where  the  amount  of  the  damage 
sustained  is  not  precisely  determined  by  the  evi- 
dence, to  overrule  a  motion  of  the  defendant  for 
an  instructed  verdict  for  plaintiff  in  a  given  sum. 

2.  Trial  ^sslTe"— Motion  roR  Directed  Ver- 
dict—Effbct. 

Where  «  motion  is  made  hy  a  defendant  for 
an  instructed  verdict  for  the  plaintiff  in  a  given 
sum,  which  motion  is  overruled,  such  motion  ia 
an  admission  of  liability,  and  a  motion  made  im- 
mediately thereafter  for  a  directed  verdict  for 
the  defendant  is  properly  overruled. 
8.  Appeai,  and  Error  «=9l026  —  Rxtiew  — 
Harmless  Error. 
A  case  will  not  be  reversed  on  account  of 
the  admission  or  refusal  to  admit  evidence,  un- 
less such  action  of  the  court  results  in  a  mis- 
carriage of  justice,  or  constitutes  a  substantial 
violation  of  a  constitutional  right. 
4.  Appbai,  and  Error  «=»1078(4)— Briefs- 
Waiver  OF  Errors. 
Error  in  refusing  instructions,  excepted  to 
and  assigned  as  error,  but  which  alleged  errors 
are  not   argued   in  brief  of  complaining  party,' 
will  be  regarded  as  waived,  and  will  not  be  con- 
sidered by  this  court. 

6.  Master  and  Servant  «=»204(2)— Injuries 
TO  Servant— Assumption  of  Risk. 
Where  injury  results  to  an  employe  from 
failure  to  comply  with  section  3746,  Revised 
Laws  1910,  as  to  properly  guarding  machin- 
ery, the  assumption  of  risk  by  the  employ^  can- 
not be  invoked  as  a  defense. 

6.  Master  and  Servant  i®=»121(2)— Injuries 
TO  Servant— Assumption  of  Risk. 

Failure  to  propprly  guard  machinery,  as  re- 
quired by  section  3746,  Revised  Laws  1910,  com- 
monly known  as  the  "Factory  Act,"  is  actionable 
negligence. 

7.  Appeal  and  Error  ^=»1010(1)  —  Bevikw  — 
Verdict. 

Where  the  evidence  is  in  conflict,  and  there 
is  evidence  which  reasonably  tends  to  support 
the  verdict,  nnd  the  jury  is  properly  instructed, 
and  the  verdict  approved  by  the  trial  court,  this 
cOurt  will  not  disturb  the  verdict. 

8.  Damages  €=»132(14)  —  Personai.  Injuries 
—Measure. 

Where  the  injury  received  by  reason  of  a 
failure  to  properly  guard  machinery  as  required 
hy  the  "Factory  Act"  results  in  the  practical 
loss  of  an  eye  of  an  employ^  54  years  old,  an  ex- 
perienced blacksmith,  who  prior  to  the  time  of 
receiving  the  said  injury  had  good  eyesight,  and 
whose  earning  capacity  was  reduced  by  reason 
of  such  injury,  a  verdict  of  $1,500  is  not  exces- 
aive. 

Commissioners'  Opinion,  Division  No.  I. 
Error  from  IMstrlct  Court,  Rogers  County; 
T.  L.  Brown,  Judge. 

V  Action  by  B.  T.  James  against  the  Bartles- 
Tille  Zinc  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  B.  Holtzendorff,  of  Claremore,  V.  C. 
Mleber,  of  Tulsa,  and  H.  Tom  Klght  and 
P.  W.  Holtzendorff,  both  of  Claremore,  for 


plaintiff  in  error.  H.  B.  Martin,  A.  F.  Moss, 
and  R.  K.  Dumbell,  all  of  Tulsa,  for  defend- 
ant in  error. 

COLLHSR,  C.    This  is  an  action  brought ' 

by  the  defendant  In  error,  hereinafter  desig- 
nated plaintiff,  against  the  plaintiff  in  error. 
hereinafter  called  defendant,  to  recover  for 
personal  injuries  alleged  to  be  due  to  failure 
of  the  defendant  to  properly  guard  an  emery 
wheel  operated  In  a  smelter  at  Collinsrllle, 
in  wliicb  the  plaintiff  was  an  employ^ 

Tlie  uncontradicted  evidence  is  that  the 
plaintiff  was  54  years  of  age,  and  a  black- 
smith of  much  experience;  that  there  were 
two  emery  wheels  being  operated  in  the  plant 
of  the  defendant,  said  wheels  being  located 
about  18  inches  apart,  one  of  which  was  used 
by  plaintiff  and  other  employes  of  defendant 
who  were  employed  as  blacksmiths  in  said 
plant  "to  condition  tools,"  and  the  other  of 
said  wheels  was  used  by  other  employ^  of 
said  defendant  in  sharpening  and  condition- 
iug  sheet  iron  and  coarser  materials;  that, 
while  the  plaintiff  was  grinding  a  "coal  cut- 
ter" at  one  of  the  said  eftiery  wheels,  anoth- 
er employ^  of  the  defendant  began  grinding 
a  piece  of  iron  on  the  other  emery  wheel, 
from  which  particles  flew,  add  two  or  three 
of  said  particles  struck  the  plaintiff  in  the 
ej^e;  that  when  the  said  fragments  struck 
plaintiff's  eye  they  caused  him  pain  and  par- 
tially blinded  him;  that  one  of  plaintiff's 
helpers  took  out  of  plaiutifTs  eye  one  of  said 
particles,  a  doctor  took  out  another,  and  in 
about  two  months  after  tlie  injury  was  in- 
flicted the  plaintiff  himself  took  out  of  bis 
eye  a  third  particle;  that  immediately  after 
receiving  the  Injury  complained  of  the  plain- 
tiff went  to  Dr.  Hill,  who  examined,  dressed, 
and  bound  up  his  eye,  and  directed  him  to 
go  to  a  specialist,  and  upon  this  advlbe  and 
the  advice  of  the  superintendent  of  the  de- 
fendant he  went  to  see  Dr.  Morgan,  In  Sapnl- 
pa,  and  afterwards  went  to  see  a  Dr.  Cook; 
that  bis  eye  continued  to  hurt  him  something 
like  five  or  six  months;  that  the  pain  was 
pretty  sharp;  that  plalntifTs  eye  botba«d 
htm  so  that  he  could  not  see  his  rule  to  fol- 
low up  his  figures  on  bis  square;  that  be 
could  not  see  without  glasses;  that  prior  to 
the  accident  his  eyesight  was  good  and 
strong ;  that  prior  to  the  accident  he  did  not 
wear  glasses  to  read,  but  sometimes  In  bis 
work,  when  he  came  in  contact  with  a  bright 
Are,  he  had  used  glasses  t6  protect  his  eyes 
from  the  fire;  tliat  after  the  accident  he 
could  see  with  the  injured  eye  only  to  detect 
daylight  from  dark;  that  he  noticed  no 
change  in  the  condition  of  the  injured  eye 
from  the  time  of  the  injury  to  the  time  of 
the  trial ;  that  the  plaintiff  expended  $18.50 
for  medical  services  and  medicine ;  that  treat- 
ment of  the  injured  eye  continued  from  tba 
time  the  eye  was  hurt  until  a  short  time  pri- 
or to  the  trial ;   that  at  the  time  he  was  in- 
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an  hour ;  that  after  the  injury  he  worked  for 
the  defendant  several  months,  when  he  was 
discharged,  and  to  the  best  of  his  knowledge 
he  was  discharged  because  he  could  not  do 
the  work  any  more. 

Elxceptlons  were  saved  by  the  defendant  to 
the  admission  and  to  the  rejection  of  evi- 
.  dence,  which  said  evidence  we  deem  It  nnnec- 
essary  to  set  out  Upon  the  conclusipn  of 
the  evidence  for  the  plaintiff  the  defendant 
made  the  following  motion: 

"Comes  now  the  defendant,  and  moves,  the 
court  to  instruct  the  jury  to  6nd  a  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant 
in  the  sum  of  $5  in  this  case,  for  the  reason  that 
there  haa  been  no  damage  done  for  any  sum  over 
$5." 

This  was  refused.  Thereupon  the  defend- 
ant moved  the  court  to  instruct  the  Jury: 

"That  nnder  the  law  and  evidence  in  this  case 
it  would  be  their  dnty  to  return  a  verdict  in  fa- 
vor of  the  defendant  and  against  the  plaintiff  in 
this  case." 

Which  motion  wais  overruled  and  except- 
ed to. 

[1]  The  evidence,  which  we  deem  not  nec^ 
essary  to  set  out,  as  to  whether  or  not  the 
emery  wheel,  whicih  was  the  agency  which 
caused  the  Injury  complained  of,  was  in  con- 
flict. We  are  unable  from  the  record  to  veri- 
fy the  statement  in  defendant's  brief  that  at 
the  close  of  defendant's  evidence  the  defend- 
ant demurred  to  the  evidence  which  was 
overruled.  Had  such  demurrer  been  inter- 
posed, it  would  bare  been  proper  to  overrule 
the  same. 

"Instruction  No.  8.  The  court  instructs  the 
jury  that,  in  the  event  you  find  for  the  plain- 
tiff, you  will  fix  the  amount  of  his  recovery  at 
Bueh  sum  as  you  find,  from  all  the  evidence  In 
the  case,  will  in  your  judgment  reasonably  com- 
pensate for  the  injury  resulting  to  him  as  shown 
by  the  proofs  In  the  case;  that  you  will  take 
into  consideration,  in  fixing  the  sum,  the  pain 
and  suffering,  if  yon  believe  the  plaintiff  has 
suffered  pain  from  said  injury,  the  loss  of  time, 
if  any  has  been  proved,  the  impairment  or  loss 
of  plaintiff's  eyesight,  if  you  find  from  the  evi- 
dence that  his  eyesight  has  been  impaired  or  lost 
because  of  the  injuries  complained  of,  and  the 
permanency  of  his  injuries,  if  you  find  they  are 
permanent,  and  whatever  reasonable  sum,  if 
any,  you  find  from  the  evidence  the  plaintiff  has 
been  obliged  to  expend  in  procuring  necessary 
treatment  for  his  injuries,  in  all  however,  not 
to  exceed  the  amount  sued  for. 

"Instruction  No.  4.  The  court  instructs  the 
jury  that  the  statutes  of  this  state  require  own- 
ers and  operators  of  factory  machinery  to  prop- 
erly guard  the  same  for  the  purpose  of  prevent- 
ing injury  to  their  employes,  and  if  you  should 
find  from  the  evidence  in  this  case,  by  a  prepon- 
derance thereof,  that  the  plaintiff,  while  working 
in  the  employ  of  the  defendant  company,  was 
injured  because  of  the  failure  of  the  defendant 
to  provide  the  machinery  from  which  the  plain- 
tiff's injury,  if  you  believe  from  the  evidence 
be  was  injured,  was  caused,  with  proper  safety 
appliances,  then  in  that  event,  if  the  failure  of 
the  defendant  was  the  cause  or  contributing 
cause  of  the  said  injury,  the  defendant  is  liable, 
and  your  verdict  should  be  for  the  plaintiff,  for 
such  damages  as  in  your  judgment  will  compen- 
sate him  for  the  injury  he  has  suffered,  not  to 
exceed,  however,  the  amount  sued  for. 

"Instruction  No.  5.  The  court  instructs  the 
Jury  that  tiie  defendant  has  pleaded  in  this  case 


arose  from  the  ordinary  nak  of  his  employment, 
which  be  assumed  in  entering  upon  such  em- 
ployment with  the  defendant,  and  xn  this  connec- 
tion the  court  tells  you  that  if  you  believe  from 
all  the  evidence  in  this  case,  by  a  preponderance 
thereof,  that  the  failure  of  the  defendant  to  prop- 
erly safeguard  its  machinery  near  which  the 
plaintiff's  work  was  carried  on,  if  you  should 
find  that  the  machinery  was  not  safely  guarded, 
then  such  risk  as  a  matter  of  law  is  not  assumed 
by  the  plaintiff,  and  the  defendant  would  be  lia- 
ble for  any  damage  occasioned  by  its  failure  to 
properly  safeguard  such  machinery." 

To  the  giving  of  said  Instructions  the  de- 
fendant separately  excepted.  The  defendant 
requested  tiie  giving  of  two  other  Instructions 
than  the  one  requesting  a  directed  verdict 
for  the  defendant,  which  were  refused  by  the 
court,  and  exceptions  separately  saved  there- 
to, and  which  Instructions,  for  reasons  here- 
inafter stated,  we  deem  unnecessary  to  set 
out  The  Jury  returned  a  verdict  in  favor  of 
the  plaintiff  in  the  sum  of  |1,500,  to  which 
the  defendant  duly  excepted.  Timely  motion 
was  made  for  a  hew  trial,  which  was  over- 
ruled, excepted  to,  and  error  brought  to  tMs 
court 

We  are  first  met  with  a  motion  to  dismiss 
the  appeal,  which  after  careful  consideration 
we  hold  cannot  properly  be  sustained.  We 
are  of  the  opinion,  and  so  hold,  that  the  mo- 
tion of  the  defendant  to  direct  a  verdict  for 
the  plaintiff  in  the  sum  of  $5  was  not  well 
taken,  invited  the  court  to  invade  the  prov- 
ince of  the  Jury,  and  was  properly  overruled. 
There  being,  at  the  stage  of  the  trial  at 
which  the  defendant  requested  the  court  to 
instruct  the  Jury  to  return  a  verdict  for  the 
defendant  unquestioned  evidence  that  the 
plaintiff  was  injured  by  the  negligence  of  the 
defendant  In  failing  to  properly  guard  the 
emery  wheel  as  required  by  the  "Factory 
Act"  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant  was  free  from 
error. 

[2]  The  practice  indulged  in  this  trial  by 
the  defendant  first  moving  for  a  directed 
verdict  for  the  plaintiff.  In  a  given  sum,  and, 
upon  the  refusal  of  such  motion,  moving  for 
a  directed  verdict  for  the  defendant  presents, 
to  say  the  least  &  novel  practice,  and  we 
think,  and  so  bold,  that  the  motion  of  the 
defendant  for  a  directed  verdict  for  the  plain- 
tiff estops  the  defendant  from  asking  that  a 
verdict  be  directed  In  Its  favor,  the  first- 
named  motion  admitting,  in  open  court  In  the 
trial  of  the  cause,  the  liability  of  the  defend- 
ant for  actionable  negligence;  both  of  said 
motions  being  made  by  the  defendant  prior  to 
the  Introduction  of  evidence  on  the  part  of 
the  defendant  tending  to  show  that  the  de- 
fendant had  not  failed  to  properly  guard  the 
emery  wheel  as  required  by  section  8746,  Re- 
vised Laws. 

[3]  While  the  action  of  the  conrt  as  to  ad- 
mitting and  refusing  to  admit  certain  evi- 
dence may  be,  as  to  some  of  the  said  evidence 
complained  of,  snbject  to  criticism  from  a 
strictly  technical  view,  we  are  of  the  opinion, 
and  so  hold,  that  the  action  of  the  court  in 
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regard  to  sach  evidence  was  not  so  prejn- 
dlclal  to  the  defendant  aa  to  warrant  a  re- 
versal of  this  cause.  It  la  a  statutory  re- 
quirement (section  6005,  Revised  Laws)  tbat 
a  cause  shall  not  be  reversed  "for  the  Im- 
proper admission  or  rejection  of  evidence," 
unless  the  error  complained  of  "has  probably 
resulted  in  a  miscarriage  of  Justice  or  con- 
stituted a  substantial  violation  of  a  constitu- 
tional right,"  wbidi  we  think  has  not  oc- 
curred in  this  case. 

[4]  We  are  of  the  opinion,  and  so  hold,  that 
Instructions  3,  4,  and  6,  given  by  the  court 
and  excepted  to  by  tbe  defendant,  each  cor- 
rectly states  the  law,  and  the  giving  of  the 
same  was  free  from  errcn:.  That  tbe  court 
erred  in  refusing  the  instructions  asked  by 
the  defendant  is  not  argued  in  defendant's 
brief,  and  hence  such  alleged  errors  are 
waived,  and  therefore  said  instructions  are 
not  set  out  in  the  statement  of  the  case  by 
us,  and  will  not  be  considered. 

[6]  The  contention  of  the  defendant  that 
the  plaintiff  assumed  the  risk  of  a  failure  to 
properly  guard  the  emery  wheel  is  not  an 
open  question  In  this  Jurisdiction;  the  same 
having  been  held  adversely  to  said  contention 
ip  the  well-considered  case  of  Jones  v.  Okla. 
Planing  MiU  &  Mfg.  Co.,  U7  Paa  999,  in 
which  it  is  held: 

"In  an  action  for  damages  alleged  to  have  oc- 
curred as  a  direct  and  proximate  result  of 
the  failure  of  a  master  to  properly  euard  a  cir- 
cular saw,  as  required  by  section  3746,  Revised 
Laws  1910,  tbe  defendant  cannot  take  advantage 
of    *    *    *    an  assumption  of  risk." 

To  properly  protect  its  employes  from  la- 
Jury  by  properly  guarding  its  machinery  was 
a  duty  imposed  upon  the  defendant,  and  If  the 
defendant  violated  this  statutory  duty  It  was 
guilty  of  negligence  per  se.  Jones  v.  Okla- 
homa Planing  MiU  &  Mfg.  Co.,  147  Pac.  999; 
Enid  Mill  &  Elevator  Co.  v.  Hester,  157  Paa 
355. 

[6-1]  Hie  only  seriously  disputed  fact  In- 
volved In  this  cause  is  as  to  whether  or  not 
the  emery  wheel  which  threw  off  the  particles 
which  caused  the  Injury  complained  of  was 
properly  guarded,  and  the  evidence  in  rela- 
tion thereto  being  in  conflict,  and  there  being 
evidence  to  reasonably  sustain  the  allegations 
that  the  emery  wheel  was  not  properly  guard- 
ed, and  there  being  undisputed  evidence  of 
the  infliction  of  the  injury  complained  of, 
and  tbe  cause  being  submitted  to  the  Jury 
under  proper  instructions,  we  are  powerless 
to  disturb  the  va*dict  of  tbe  Jury,  as  has  been 
repeatedly  held  by  this  court. 

Tbe  contention  of  the  defendant  that  the 
verdict  of  the  Jury  is  the  resnlt  of  "prejudice 
and  passion,  and  is  excessive,"  we  think,  and 
so  hold,  cannot  be  sustained,  for,  if  no  fur- 
ther loss  or  injury  was  suffered  by  the  plain- 
tiff by  reason  of  the  negligence  of  the  de- 
fendant in  falling  to  properly  guard  the 
emery  wheel,  the  agency  by  which  the  In- 
Jury  was  done,  than  the  practical  loss  of  the 
sight  of  one  of  plaintiff's  eyes,  the  verdict 
I»x>I)erly  guarded  the  interest  of  tbe  defend- 


ant, and  cannot  be  said  to  have  been  in- 
fluenced by  prejudice  and  passion,  nor  la 
the  verdict  large  enough  to  Indicate  tbat  tbe 
trial  of  tbe  cause  has  resulted  in  a  miacar 
rlage  of  Justice.  City  of  Lawton  r.  Hills, 
158  Pac.  297.  The  rule  laid  down  by  Chan- 
cellor  Kent  in  tbe  case  of  Coleman  v.  Soutta- 
wick,  9  Johns.  (N.  Y.)  46,  6  Am.  Dec.  253,  to 
authorize  a  court  to  reverse  or  modify  a  ver- 
dict OA  the  ground  that  the  verdict  Is  exces- 
sive, is  as  follows: 

"The  damages,  therefore,  mnst  be  so  excessive 
as  to  strike  mankind,  at  first  blush,  as  being, 
beyond  all  measare,  unreasonable  and  outrage- 
ous, and  audi  as  manifestly  show  tbe  jury  to 
have  been  actuated  by  passion,  partiality,  preju- 
dice, or  corruption.  In  short,  the  damages  mast 
be  flagrantly  outrageous  and  extravagant,  or 
the  court  cannot  undertake  to  draw  the  line;  for 
they  have  no  standard  by  which  to  ascertain  the 
excess." 

In  tbe  case  of  Cleveland,  C,  C.  ft  St  liouls 
Ry.  Co.  T.  Hadley,  170  Ind.  204,  82  N.  B.  1023. 
84  N.  E.  13,  16  L.  R.  A  (N.  S.)  527,  16  Ann. 
Cas.  1,  in  refusing  to  disturb  a  verdict  of 
$10,000.  tbe  court  said: 

"The  general  principle  is  well  established  that 
this  court  will  not  reverse  the  judgment  of  the 
court  below  in  refusing  to  grant  a  new  trial  on 
the  ground  of  excessive  damages,  unless,  at  first 
blush,  the  damages  assessed  appear  to  be  oat- 
rageous  and  excessive,  or  it  is  apparent  that 
some  improper  element  was  taken  into  account 
by  the  jury  in  determining  the  amount  [citing 
authorities],  Tbe  determination  of  the  extent  of 
the  injury  complained  of,  and  tbe  proper  com- 
pensation therefor,  were  peculiarly  within  the 
province  and  power  of  the  trial  jury,  and  when 
its  judgment  has  been  fairly  obtained,  and,  in 
the  light  of  all  the  incidents  of  the  trial,  con- 
firmed by  the  presiding  judge,  an  abnse  of  thi« 
right  and  power  must  be  clearly  manifest  to  war- 
rant an  appellate  court  in  disturbing  the  judg- 
ment on  the  ground  of  excessive  damages. 

In  Lee  v.  Southern  Pac.  R.  Ca,  101  CaL 
lis,  35  Pac.  572,  It  was  said: 

"These  cases  hold  that  in  actions  of  this  char- 
acter the  law  docs  not  attempt  to  fix  any  pre- 
cise rules  for  ascertaining  what  is  a  just  com- 
pensation, but  from  tbe  necessity  of  the  case 
leaves  the  assessment  of  the  damages  to  the 
good  sense  and  unbiased  judgment  of  the  jury. 
whose  province  it  is  to  make  the  assessment; 
that  while  the  verdict  in  these  cases,  as  in  all 
others,  is  subject  to  review  by  the  court,  it  will 
not  be  disturbed  merely  upon  the  ground  that 
the  damages  are  excessive,  nor  because  the  opin- 
ion of  the  court  differs  from  that  of  the. jury, 
but  only  where  it  appears  that  the  excess  haa 
been  given  under  the  influence  of  passion  or 
prejudice." 

Quotations  from  a  few  decisions  will  dis- 
close that,  according  to  precedents  of  other 
courts,  this  verdict  is  not  excessive. 

In  the  case  of  Tuchy  v.  Columl^  Sted  Co., 
61  Or.  527,  122  Pac.  36,  plaintiff  was  a  fire- 
man in  a  machine  shop.  He  lost  the  sight  of 
one  eye;  was  only  out  of  work  two  months; 
was  receiving  $175  per  month  at  tbe  time  of 
the  injury,  and  two  months  after  tbe  Injury 
he  received  tbe  same  amount  Judgment  waa 
rendered  in  hia  favor  for  $11300,  which  was 
sustained,  with  the  exception  of  1950,  which 
was  Improperly  allowed  as  an  element  of 
damage. 

In  St  Louia,  &  P.  &  T.  R.  Co.  T.  Jenkins 
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<Tex.  Civ.  App.)  187  S.  W.  711,  plaintiff  was 
helper  to  a  boUe;  maker.  The  Injury  was  the 
loss  of  one  eye.  A  verdict  for  (11,000  was 
sustained. 

In  Rlbich  ▼.  Lake  Superior  Smelting  Co., 
123  Mich.  401,  82  N.  W.  279,  48  L.  R.  A.  MO, 
81  Am.  St  Rep.  215,  the  suit  was  for  the  loss 
of  an  eye.  A  verdict  for  $15,000  was  cut  to 
$10,000  and  affirmed. 

It  follows  that  the  court  was  free  from  er- 
ror In  overruling  the  motion  for  a  new  trial. 

This  cause  is  affirmed. 

PUB  CURIAM.    Adopted  In  whole. 


MOtJNTCASTMJ   v.    MILLER.     (No.   7285.) 
(Supreme  C!ourt  of  Oklahoma.     July  81,  1917.) 

(ByUabut  hy  the  Court.) 

X.  Contracts  €=245(1)— Wbittkn  Contbact 

—Execution. 
"The  execution  of  a  contract  In  writing, 
whether  the  law  requires  it  to  be  written  or 
not,  supersedes  all  the  oral  negotiations  or  stip- 
ulations concerning  its  mntter,  -which  preceded 
or  accompanied  the  execution  of  tiie  instrument." 
2.  Appeal  and  Erbob  ©=31067  — Tbial  €=» 

203(1) — iKSTBrcTioNS— Submission. 
"In  a  case  tried  to  a  jury,  where  the  evi- 
dence tends  to  support  the  same,  it  is  the  duty 
of  the  court  to  submit  by  appropriate  instruc- 
tions the  theory  of  the  defense ;  and  failure  so 
to  do,  at  the  reonest  of  defendant,  constitutes 
prejudicial  error." 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  C!ourt,  Muskogee  (3oun- 
ty;  H.  C.  Tburman,  Judge. 

Action  by  Cora  Miller  against  R.  M.  Mount- 
castle.  Judgment  for  plaintiff,  an'd  defend- 
ant brings  error.    Reversed  and  remanded. 

Sumner  J.  Lipscomb,  Thea  E.  Lipscomb, 
and  Francis  Stewart,  all  of  Muskogee,  for 
plaintiff  in  error.  Irwin  Donovan,  of  Musko- 
gee, for  defendant  in  error. 

BLEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Muskogee 
county  by  Cora  Miller,  as  plaintiff,  against 
R.  M.  Mountcastle,  an  attorney  at  law,  as 
defendant,  seeking  recovery  of  $550  damages 
on  account  of  the  alleged  negligence  of  de- 
fendant in  the  performance  of  his  profession- 
al duties  to  plaintiff  as  his  client.  Upon 
trial  to  a  jury  plaintiff  obtained  judgment 
for  1276,  and  defendant  has  appealed. 

It  appears  from  the  evidence  that  one  Wil- 
liam W.  Runyan,  an  uncle  of  the  plaintiff,  was 
the  owner  of  a  tract  of  land,  the  title  to 
which  was  clouded  by  certain  forged  deeds 
and  other  instruments  of  record  purporting 
to  have  been  executed  by  him ;  that  by  ver- 
bal contract  be  employed  one  Hughes,  a  lay- 
man, to  put  the  title  in  a  marketable  condi- 
tion and  procure  a  purchaser  for  said  land, 
and  agreed  to  allow  him  for  such  services 
one-half  of  the  proceeds  of  the  sale  thereof; 
that  Hughes  orally  assigned  said  contract  to 


plaintiff  (a  nonattomey),  who  by  agreement 
with  Runyan  was  subrogated  to  any  rights 
Hughes  bad  thereunder;  that  plaintiff  pro- 
vided board  and  lodging  for  and  otherwise 
maintained  Runyan,  who  also  promised  to 
pay  her  therefor  out  of  the  proceeds  of  bis 
land  when  sold,  in  addition  to  the  50  per  cent, 
thereof  she  wuEt  to  receive  for  services  in 
clearing  his  title;  that  thereupon  plaintiff, 
with  the  consent  of  Runyan,  by  parol  con- 
tract, employed  defendant  as  her  attorney 
to  advise  her  and  perform  such  legal  services 
as  were  necessary  in  the  matter  of  rendering 
the  title  to  said  land  marketable,  and  further, 
as  she  testified,  to  collect  from  Ronyan  her 
claim  for  his  maintenance,  and  for  such  serv- 
ices to  allow  defraidant  25  per  cent  of  the 
proceeds  derived  from  the  sale  of  said  land. 
Subsequently  the  following  written  contract 
was  entered  into  between  plaintiff,  Runyan, 
and  defendant : 

"This  agreement,  made  and  entered  into  this 
the  23d  day  of  December,  1012,  by  and  between 
Mrs.  Cora  Miller,  as  agent  for  William  W.  Run- 
yan, and  William  W.  Runyan,  himself,  parties 
of  the  first  part,  and  R.  M.  Mountcastle,  party 
of  the  second  part,  witnessetb:  That  for  and 
in  the  consideration  of  the  clearing  of  the  titl^ 
either  by  suit  or  otherwise,  or  a  eettlement  of 
the  controversy,  which  may  be  agreed  to  by . 
parties  of  the  first  part,  by  the  party  of  the  sec- 
ond part,  R.  M.  Mountcastle,  to  the  following 
described  property,  to  wit:  [Description  of  land] 
—being  the  allotment  of  Wllham  W.  Runyan,  roll 
No.  163S6.  The  said  party  of  the  first  part, 
Cora  Miller  anS  William  W.  Runyan,  do  by 
these  presents  agree  to  pay  to  the  party  of  the 
second  part,  R.  M.  Mountcastle,  the  sum  of  one- 
fourth  (V4)  of  the  gross  proceeds  of  the  sale  of 
the  above-described  land,  said  expenses  of  the 
clearing  of  the  title,  sale  and  other  necessary 
expenses  to  be  home  in  equal  parts  hy  the  par- 
ties of  this  agreement,  and  each  party  to  be  re- 
paid when  the  property  is  sold,  or  otherwise  dis 
posed  of.  Cora  Miller. 

.      "William  W.  Runyan. 
"R,  M,  Mountcastle." 

Thereafter  Runyan  executed  and  delivered 
to  defendant  a  mortgage  upon  the  land  in 
question,  which  the  plaintiff  testified  was  giv- 
en to  secure  payment  to  her  of  one-half  of  the 
proceeds  of  the  land  when  sold  and  also  her 
claim  for  maintenance,  and  which  defendant 
insists  was  to  secure  his  fee  of  one-fourth  of 
such  proceeds  and  the  payment  of  expenses 
necessarily  incurred  by  him  In  the  perform- 
ance of  his  services  to  Runyan.  Defendant 
was  successful  In  bis  endeavor  to  clear  the 
title  to  the  land.  The  same  was  sold  for 
$1,100;  'defendant  releasing  his  mortgage, 
and  receiving  $275  as  his  fee  and  also  the 
money  advanced  by  him  for  expenses.  No 
effort  was  made  by  him  to  collect  either  the 
amount  claimed  by  plaintiff  for  services  in 
clearing  the  title  to  the  land,  or  for  main- 
tenance under  her  agreement  with  Runyan. 

[1]  It  was  the  theory  of  defendant,  an'd 
be  so  testified,  that  his  services  in  the  entlrs 
transaction  were  performed  pursuant  to  the 
written  agreement  al)Ove  set  forth,  which  It 
was  insisted  superseded  the  oral  negotiations 
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concerning  the  matter  alleged  to  bare  taken 
place  between  him  and  plaintltf.  In  order 
to  present  this  theory  to  the  jury,  he  request- 
c$d  the  court  to  give  the  following  instruc- 
tion: 

"Yon  are  further  instructed  that  if  you  find 
by  the  evidence  that  a  written  contract  was 
entered  into  by  and  between  the  plaintiff  and 
defendant  and  William  Runyan  concerning  the 
funds  in  controversy,  and  that  the  plaintiff  sign- 
ed said  contract  together  with  the  other  neces- 
sary parties,  then  and  in  that  event  yon  are  in- 
structed that  the  law  presumes  all  oral  or  verbal 
negotiations  made  or  discussed  prior  thereto  are 
merged  in  said  written  contract,  bo  far  as  the 
same  are  affected  thereby." 

By  section  042,  B.  L,  1910,  It  Is  provided : 
"The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or  not, 
supersedes  all  the  oral  negotiations  or  stipula- 
tions concerning  its  matter,  which  preceded^  or 
Accompanied  the  execution  of  the  instrument." 

See  Early  v.  King,  38  Okl.  206,  135  Pac. 
286;  Colbert  v.  First  Nat.  Bank  of  Ardmore, 

38  Okl.  391,  133  Pac.  206;   Oland  v.  Malson, 

39  Okl.  456, 135  Pac.  1055 ;  McNinch  v.  North- 
west Thresh.  Co.,  23  Okl.  386,  100  Pac.  524, 
138  Am.  St.  Bep.  803,  and  cases  cited  therein ; 
Miller  Bros.  v.  McCall  Co.,  37  Okl.  634,  133 
Pac.  183 ;  Ilollister  t.  Nat.  Cash  Beglster  Co., 
.154  Pac.  1167. 

[2]  Plaintiff  nrges  that  Inasmuch  as  she 
was  designated  in  the  written. agreement  "as 
agent  for  William  W.  Eunyan,"  she  was  not 
individually  a  party  thereto .  or  personally 
bound  by  its  provisions.  It  must  be  conceded, 
however,  that  subsequent  to  her  oral  negotia- 
tions with  defendant,  she,  as  agent  of  Bun- 
yan,  or  personally,  became  a  party  to  the  con- 
tract in  writing  by  the  terms  of  which  de- 
fendant was  employed  solely  to  clear  the  title 
to  Eunyan's  land  In  either  capacity  she  was 
affected  by  the  provisions  of  such  instru- 
ment; if  an  agent  she  mdst  have  acted  for 
her  principal  in  contracting  for  the  services 
of  defendant  on  behalf,  and  undertaking  to 
compensate  him  out  of  the  funds,  of  sugb 
principal ;  If  personally,  she  necessarily  con- 
sented that  defendant  be  employed  in  the 
matter  under  the  terms  of  that  contract, 
which  were  materially  different  from  those 
of  the  preceding  verbal  agreement  under 
which  she  recovered  Judgment  against  de- 
fendant on  the  theory  that  he  was  her  at^ 
tomey. 

Even  If  the  contract  declared  on  between 
Vlnintiff  and  defendant  was  valid  (a  ques- 
tion which  we  do  not  determine),  the  refusal 
of  the  court  to  charge  the  Jury  in  effect  as 
requested,  in  our  opinion,  constituted  error 
prejudicial  to  the  rights  of  defendant.  "In 
a  case  tried  to  a  jury,  where  the  evidence 
tends  to  support  the  same,  it  is  the  duty  of 
the  court  to  submit  by  appropriate  instruc- 
tions the  theory  of  the  defense ;  and  failure 
80  to  do,  at  the  request  of  defendant,  consti- 
tutes prejudicial  error."  A.,  T.  &  S.  F.  By. 
Co.  V.  Jamison,  46  Okl.  609,  149  Pac.  195; 
Eccleston  v.  Edens,  150  Pac.  882 ;    Ingraham 


V.  Byers,  160  Pac.  906;  Spurrier  Lumber  Co. 
V.  Dodson,  30  Okl.  412,  120  Paa  934;  Leach 
V.  Hepler,  32  Okl.  729,  124  Pac.  68. 

Other  questions  are  presented,  which,  for 
the  reason  that  they  may  not  again  arise,  we 
deem  unnecessary  to  consider. 

The  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded. 

FEB  CDBIAM.    Adopted  in  whol& 

(M  Okl.  an 
CITY  OF  PAWHUSKA  v.  PAWHUSKA  OIL 
&  GAS  CO.  et  al.    (No.  9084.) 

(Supreme  Court  of  Oklahoma.    July  31,  1917.) 

(Syllabut  Iiy  the  Court) 

1.  Gas  ®=>14(2)— Statutes — VAi.iDrrr. 

Chapter  93,  Session  Laws  1913,  entitled  "As. 
act  to  extend  toe  jarisdiction  of  the  Corporation 
Commission  over  the  rates,  charges,  services  and 
practice  of  water,  heat,  light  and  power  compa- 
nies, and  to  give  said  Commission  general  super- 
vision over  such  utilities,  and  declaring  an  emer- 
gency," is  repugnant  to  and  in  conflict  with  that 
part  of  section  503,  Kev.  Laws  OkL  1910,  con- 
ferring the  power  on  cities  of  the  first  class  to 
regulate  by  ordinance  the  prices  to  be  paid  for 
gas  or  lights,  and  operates  as  a  repeal  thereof. 

2.  Statutes  ®=s>161(1) — Repbai/— Ivplied  B»- 

PEAL. 

Where  two  statutes  cover  the  same  subject 
and  the  statute  last  adopted  is  repugnant  to  and 
irreconcilable  with  the  provisions  covering  the 
same  subject  in  the  first  statute,  the  latest  ex- 
pression of  the  Legislature  will  govern. 

3.  Gas  €=>14(1)  —  Constitution  —  Cosstbixc- 
■noN. 

Section  IS,  art.  9,  of  the  Constitution  did 
not  confer  upon  the  Corporation  Commission  ja- 
risdiction and  power  to  fix  rates  for  a  gas  com- 
pany furnishing  gas  within  the  limits  of  a  city 
under  franchise  from  the  city. 

4.  Public  Sebvicb  Comuissionb  e=»7  —  Cob- 
PORATION  Commission— Authority  or. 

By  chapter  93,  Session  Laws  1913,  jurisdic- 
tion is  concerred  upon  the  Corporation  Commis- 
sion over  all  public  utilities,  with  the  power  to 
fix  and  establish  rates  and  prescribe  rules,  re- 
quirements, and  regulations  affecting  their  serv- 
ices and  operation  and  the  management  and  con- 
duct of  their  business,  and  under  the  powers 
thus  conferred,  the  Commission  is  vested  with 
authority  to  make  all  valid  and  lawful  orders 
prescribing  rates,  which  the  state,  in  the  exercise 
of  its  sovereign  capacity,  could  prescribe  or 
make. 
5.  C0N8TITUTIONAI4   Law   #s»13&  — Gas    «=> 

14(1)  —  Regulation  of  Rates  —  Prmuc 

Service  Commission. 
The  power  to  regulate  the  chait[es  for  pub- 
lic services  by  municipal  corporations  is  the 
power  which  it  was'  the  intention  of  the  framera 
of  the  Constitution  should  be  exercised  by  the 
sovereign  power  only.  Such  power  is  inherent 
in  the  state,  and  is  a  necessary  attribute  of  sov- 
ereignty. No  specific  authority  having  been  con- 
ferred by  the  Constitution  upon  cities  to  fix 
and  regulate  the  charges  for  gas  in  municipali- 
ties, the  Legislature  had  the  right  to  legrislate 
thereon  whenever  in  its  judgment  the  public  in- 
terest required  such  action.  The  power  dele- 
gated to  the  city  of  Pawhuska  to  regulate  charg- 
es for  light  and  gas  under  section  593,  Rev. 
Laws  Okl.  1910,  was  such  a  grant  of  power  as 
could  be  taken  away  from  said  city  by  the  Leg- 
islature and  conferred  upon  the  Corporation 
Commission,  as  was  done  by  chapter  93^  Session 
Laws  1913.    The  order  of  the  Corporation  Com- 
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mission  estabUsbiDg  rates  for  gas  to  be  cbarged 
coDsumers  in  the  city  of  Pawhuska  by  the  Paw 
huaka  Oil  &  Gas  Company,  and  requiring  the  in- 
stallation of  meters  is  a  valid  order  under  said 
act,  and  said  order  of  the  Commission  is  not  re- 
pugnant to  section  15,  art.  2,  of  the  Constitu- 
tion of  Oklahoma,  nor  to  section  10,  art.  1,  of 
the  Constitution  of  the  United  States. 

6.  Constitution— Provisions. 

Section  7,  art.  18,  of  the  Constitution  of 
Oklahoma,  expressly  prohibits  the  surrender  by 
the  legislative  branch  of  the  state  government  of 
the  power  to  regulate  the  charges  for  public 
services. 

7.  Gas  ®=>14(1)— Rater— Statute. 

The  provision  in  the  act  of  April  2,  1915 
(Laws  1915,  c.  200,  p.  407)  "that  this  act  shaU 
not  abrogate  any  existing  contract,  or  affect 
or  change  the  terms  or  conditions  of  any  fran- 
chise granted  by  any  municipal  corporation 
prior  to  and  in  effect  April  28,  1913,  merely 
qualifies  the  direct  legislative  mandate  of  that 
act  to  "all  persons,  firms  or  corporations  fur- 
nishing gas  in  all  municipalities  having  a  popu- 
lation over  five  hundred  to  do  so  through  stand- 
ard meters  at  meter  rates,"  and  does  not  af- 
fect the  power  of  the  Corporation  Commissioji 
under  the  provisions  of  the  act  of  March  25, 
1913  (Laws  1913,  c.  93,  p.  150),  to  establish 
rates  not  inconsistent  with  such  direct  mandate. 
8k  Gas  ®=>14(1)— Actions— Evidbnck. 

Kvidence  in  this  case  examined,  and  held: 
First,  the  findings  of  fact  by  the  Corporation 
Commission  are  reasonably  supported  by  the  evi- 
dence ;  second,  the  presumption  that  the  order 
of  the  Commission  is  prima  facie  jnst,  rea- 
sonable, and  correct  is  not  overcome  by  the  evi- 
dence. 

Appeal  from  Order  of  Corporation  Com- 
mission. 

Proceedings  by  the  Pawbuska  Oil  &  Gas 
Company  before  the  Corporation  Commission, 
to  increase  gas  rates,  opposed  by  the  City  of 
Pawhuska.  From  an  order  of  tbe  Corpora- 
tion Commission,  tbe  City  appeals.   Affirmed. 

See,  also,  148  Pac.  11& 

E.  L.  McCain  ond  Preston  A.  Shlnn,  both 
of  Pawhuska,  for  appellant.  Leahy  &  Mac- 
Donald,  of  Puwbuska,  for  appellee  Pawhuska 
Oil  &  Gas  Co.  S.  P.  Freellng,  Atty.  Gen., 
J.  B.  Harrison,  Asst  Atty,  Gen.,  and  Paul  A. 
Walker,  Counsel  for  Coriwratlon  Commis- 
sion, of  Oklahoma  City,  for  the  State.  Frank 
N.  Watson,  of  Oklaboma  City,  amicus  curlse. 

RAINEY,  J,  The  city  of  Pawhuska  Is  a 
city  of  the  first  class,  and  in  November,  1909, 
the  voters  of  said  city,  by  initiative  petition, 
granted  to  the  Pawhuska  Oil  &  Gas  Company 
a  franchise  for  25  years,  authorizing  said 
company  to  use  the  streets  and  alleys  of  the 
city  for  the  purpose  of  laying  its  gas  pipe 
lines  for  furnishing  the  city  of  Pawhuska  and 
the  Inhabitants  thereof  with  natural  gas. 
The  franchise,  among  other  things,  provided 
that: 

"Said  grantee  shall  furnish  natural  gas  to 
the  citizens,  at  a  reasonable  rate,  which  shall  in 
no  case  exceed  fifteen  cents  per  one  thousand 
cubic  feet  of  gas,  as  registered  by  standard 
meters  for  tbe  measurement  of  natural  gas,  said 
meters  to  be  furnished  by  and  be  the  property  of 
grantee,  or  at  a  flat  rate  at  the  option  of  the 
consumer,  which  said  flat  rate  shall  in  no  case 
exceed  the  following  prices,  to  wit,    •    •    •  •• 


Then  follows  tbe  scbedule  of  rates. 

From  the  time  of  the  granting  of  said 
franchise  up  to  tbe  present  time  tbe  gas  com- 
pany has  furnished  gas  under  tbe  terms  of 
the  franchise  to  tbe  city  of  Pawhuska  and 
its  inhabitants.  While  said  company,  under 
said  franchise,  was  furnishing  gas  both  at  a 
flat  rate  and  through  standard  meters,  at 
meter  rates,  the  Legislature,  on  April  28, 1913, 
passed  an  act  reiiulring  all  persons,  firms,  or 
corporations  furnishing  natural  gas  in  mu- 
nicipalities of  the  state  to  the  Inhabitants 
thereof  to  do  so  through  standard  meters  at 
meter  rates.  Chapter  152,  Session  Laws  1913. 
Tbe  Pawbuska  Oil  &  Gas  Company  under- 
took to  Install  standard  meters  for  furnish- 
ing gaa  to  the  inhabitants  of  the  city  of 
Pawbuska  under  the  provisions  of  said  stat- 
ute, and  desiring  to  take  advantage  of  the 
benefits  of  tbe  law,  notified  its  consumers  of 
Its  intention  so  to  do.  Some  of  the  inhabit- 
ants of  said  city  and  the  city  instituted  an 
action  In  the  district  court  of  Osage  county, 
Okl.,  seeking  to  enjoin  the  gas  company 
from  complying  with  the  provisions  of  said 
law  and  from  taking  advantage  of  the  bene- 
fits thereof.  The  district  court  granted  the 
Injunction,  from  which  action  an  appeal  was 
prosecuted  by  the  company  to  this  court.  The 
Judgment  of  tbe  district  court  was  reversed, 
this  court  holding  that  the  police  power  of 
the  state  to  police  the  business  of  distribut- 
ing gas  in  said  municipality  was  reserved 
by  section  7,  art  18,  of  tbe  Constitution,  and 
that  the  passage  of  said  act  was  a  proper 
exercise  of  such  power.  Pawbuska  Oil  &  Gaa 
Co.  V.  Cltj-  of  Pawhuska  et  al.,  148  Pac.  113. 

While  said  cause  was  pending  In  this  court 
tbe  Legislature  passed  an  act  (chapter  200, 
p.  407,  Sess.  Laws  1915),  approved  April  2, 
1915,  amendatory  of  chapter  152,  Session 
Laws  1913,  requiring  the  furnishing  of  nat- 
ural gas  in  municlpnlities  In  tbe  state  to  tbe 
Inhabitants  thereof  through  standard  meters 
at  meter  rates.  This  latter  act  contained  a 
proviso,  which  will  be  hereinafter  discussed. 

The  1913  Legislature  passed,  another  act 
(cbaifter  03,  p.  150,  approved  March  25,  1913), 
conferring  upon  the  Corporation  Commission 
general  supervision  over  all  public  utilities. 
Section  2  of  said  act  reads  as  follows: 

"Sec.  2.  The  Commission  shall  have  general 
supervision  over  all  public  utilities,  with  power 
to  Bx  and  establish  rates  and  to  prescribe  rules, 
requirements  and  regulations,  affecting  their 
services,  operation,  and  the  management  and 
conduct  of  their  business*,  shall  inquire  into  the 
management  of  the  business  thereof,  and  the 
method  In  which  same  is  conducted.  It  shall 
have  full  visitorial  and  inquisitorial  power  to 
examine  such  public  utilities,  and  keep  informed 
as  to  their  general  conditions,  their  capitaliza- 
tion, rules,  plants,  equipments,  apparatus,  aad 
other  property  owned,  leased,  controlled  or  op 
erated,  the  value  of  same,  the  management,  con- 
duct, operation,  practices  and  services;  not  onl} 
with  respect  to  the  adequacy,  security  and  ao 
commodntion  afforded  by  their  service,  but  also 
with  respect  to  their  compliance  with  the  pro- 
visions of  this  act,  and  with  the  Constitution 
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and  lawa  of  this  state,  and  with  the  orders  of 
the  Commiasion.** 

On  November  16,  1916,  the  Pawhuska  Oil 
&  Gas  Copipany  applied  to  the  Corporation 
Commission  for  authority  under  the  provi- 
sions of  chapter  93,  Session  Laws  1913,  to 
raise  Its  rates  for  gas  in  the  city  of  Paw- 
huska. The  city  of  Pawhuska  appeared  and 
moved  for  a  dismissal  of  said  application, 
upon  the  grpund  that  the  Commission  was 
without  jurisdiction  to  raise  the  rates.  This 
motion  was  overruled  by  the  Commission, 
and  exceptions  saved  by  the  city,  whereupon 
the  city  filed  its  answer  to  the  application 
of  the  gas  company.  In  which  answer  the 
jurisdiction  of  the  commission  In  this  par- 
ticular proceeding  was  again  challenged.  A 
hearing  was  had  before  the  Commission  in 
January,  1917,  as  a  result  of  which  the 
Commission  Issued  Its  order  increasing  the 
rates  theretofore  charged  the  customers  of 
said  company  In  the  city  of  Pawhuska,  and 
requiring  that  all  gas  sold  to  the  company's 
consumers  in  said  municipality  should  be  sold 
through  standard  meters,  requiring  the  com- 
pany to  Install  such  meters,  and  further  pro- 
viding that  the  gas  company  should  discon- 
tinue the  sale  of  gas  at  a  flat  rate.  From 
this  order  of  the'  Commission  the  dty  of 
Pawhuska  brings  the  case  here. 

[1,2]  It  Is  first  urged  by  counsel  for  appel- 
lant that  If  chapter  93,  Session  Laws  1913, 
conferred  Jurisdiction  upon  the  Commission 
to  fix  and  establish  rates  for  public  utilities, 
said  act  did  not  apply  to  cities  of  the  first 
class,  for  the  reason,  as  It  claims,  that  at 
the  time  of  the  passage  of  said  act  that  sec- 
tion 593,  Rev.  Laws  Okl.  1910  (the  perti- 
nent parts  of  which  are  Identical  with  sec- 
tion 398,  Statutes  of  1903),  authorized  said 
cities  to  regulate  by  ordinance  the  rates  to 
be  charged  by  gas  companies,  and  that  said 
act  was  not  repealed  by  the  act  conferring 
jurisdiction  on  the  Commission.  Section  503, 
Rev.  Laws  of  Okl.  1910,  supra,  reads  as  fol- 
lows: 

"The  council  may  .provide  for  and  regulate  the 
lighting  of  the  streets,  the  erection  of  lampposts, 
and  the  CQuncil  shall  have  power  to  make  con- 
tracts with  and  authorize  any  person,  company 
or  association  to  erect  gas  or  electric  works  in 
said  city  and  give  such  person,  company  or 
association  the  privilege  of  furnishing  gas  or 
electricity  to  light  the  streets,  lanes  and  alleys 
of  said  city  for  any  length  of  time,  not  exceed- 
ing twenty-five  years.  But  no  such  grant  shall 
be  so  conditioned  as  to  prevent  the  council  from 
granting  to  other  persons  or  companies  or  cor- 
porations the  right  to  use  the  streets  for  like 
purposes  under  the  provisions  of  sections  5a  and 
6b  of  article  18  of  the  Constitution;  and  all  such 
grants  shall  be  subject  at  all  times  to  reasonable 
regulations  by  ordinance  as  to  the  use  of  streets 
and  prices  to  be  paid  for  gas  or  lights." 

The  pertinent  parts  of  the  above  section 
were  In  the  Territorial  Statutes  on  the  date 
of  the  adoption  of  the  Constitution,  and  at 
the  time  the  franchise  was  granted  the  Paw- 
huska Oil  &  Gas  Company  by  the  dty  of 
Pawhuska. 

While  It  may  be  true,  as  contended  by 


appellant,  that  sectlcm  593,  sopra,  conferred 
upon  the  dty  of  Pawhuska  the  power  to 
change  the  rates  prescribed  by  franchise  to 
be  charged  for  furnishing  gas  to  the  dty  of 
Pawhuska  and  the  Inhabitants  thereof,  we 
cannot  agree  with  counsel  that  the  act  con- 
ferring jurisdiction  on  the  Corporation  Com- 
mission did  not  take  such  right  away  from 
the  dty  of  Pawhuska  and  all  other  dties  of 
the  first  class.  In  support  of  their  conten- 
tion counsel  for  appellant  states  that  said 
act  did  not  refer  in  any  way  to  the  rq>eal 
of  section  593,  Rev.  Laws  of  OkL  1910,  su- 
pra, and  insists  that  said  act  is  not  incon- 
sistent with  the  provisions  contained  in  se<<- 
tlon  503. 

The  title  of  the  act  conferring  jurisdiction 
upon  the  Commission  is  as  follows: 

"An  act  to  extend  the  jurisdiction  of  the  Cor- 
poration Commission  over  the  rates,  charges, 
services  and  practice  of  water,  heat,  light  and 
power  companies,  and  to  give  said  Commission 
general  supervision  over  such  utilities,  and  de- 
claring an  emergency." 

The  language  of  section  2  of  said  act,  su- 
pra, could  hardly  be  more  comprehensive. 
Concededly  repeals  by  implication  are  not 
favored,  but  it  is  also  well  settled  that  the 
I^eglslature  may,  within  constitutional  lim- 
itations, express  Its  will  In  any  form  it  sees 
fit,  and  a  repeal  is  effected  where  the  Intent 
to  repeal  Is  dearly  evidenced;  and  where 
two  statutes  cover  the  same  subject  and  the 
statute  last  adopted  is  repugnant  to  and  ir- 
reconcilable with  the  provisions  covering  the 
same  subject  in  the  first  statute,  the  latest 
expression  of  the  Legislature  will  govern. 
Where  the  confiict  is  irreconcilable  on  the 
subject  covered  by  both  statutes,  the  old  law 
is  repealed  by  implication  to  the  extent  of 
the  repugnancy,  but  no  further.  The  two 
statutes  under  consideration  cannot  stand, 
for  the  reason  that  the  power  to  regulate  the 
rates  to  be  charged  for  gas  by  the  Pawhuska 
Oil  &  Gas  Company  cannot  exist  and  be  ex- 
erdsed  by  the  dty  of  Pawhuska  and  the 
Corporation  Commission  at  the  same  tlme^ 
and  it  was  clearly  the  intention  of  the  Leg- 
islature that  the  Corporation  C<»nmlssion 
should  have  "8Ui>ervlsion  over  all  public  utili- 
ties with  power  to  fix  and  establisli  rates." 
The  act  conferring  sndi  Jurisdiction  on  the 
Corporation  Commission  Is  repugnant  to  that 
portion  of  section  593,  Rer.  Laws  OkL  1910, 
purporting  to  confer  such  authority  on  dties 
of  the  first  class,  and  said  section  593  is  re- 
pealed to  that  extent  It  is  proper.  In  deter- 
mlulug  the  Intention  of  the  Legislature,  to 
effect  repeals  to  take  into  consideration  the 
established  policy  of  the  Legislature  as  dis- 
closed by  a  general  course  of  legislation. 
The  act  conferring  jurisdiction  on  the  Corpo- 
ration Commission,  with  power  to  regulate 
charges  for  public  services  for  gas.  Is  In  har- 
mony with  the  established  policy  of  the  Leg- 
islature to  conserve  gas  as  one  of  the  natu- 
ral resources  of  the  state,  which  iwUcy  is  evi- 
denced by  what  is  known  as  the  "Conserva- 
tion Act,"  approved  March  30.  1915,,  chapter 
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It  cannot  oe  senousiy  contenaea  mat  saia 
section  593,  in  so  far  as  it  delegated  the  pow- 
er to  cities  to  regulate  rates  or  diarges  for 
public  services,  was  not  rejpealed  by  implica- 
tion. 

In  tbe  case  of  Gntlirie  Gas,  Light,  Fuel  & 
Improvement  Co.,  and  Oklahoma  Natnral  Oas 
Co.  v.  Board  of  Education  of  the  City  of 
Guthrie,  State  of  Oklahoma,  et  al.,  166  Vac. 
128,  decided  May  15,  1917  (not  yet  officially 
reported),  we  held,  in  an  (^Inioa  by  Mr.  Jus- 
tice Hardy,  that  said  act  did  confer  Jurisdic- 
tion on  the  Corporation  Commission  to  regu- 
late the  charges  for  gas  over  all  public  utili- 
ties In  municipalities  such  as  the  business  of 
the  appellee  company  in  this  case.  The  syl- 
labus reads: 

"By  chapter  03,  Laws  1913,  jurisdiction  is 
conferred  upon  the  Corporntion  Commission  over 
all  public  utilities,  with  the  power  to  fix  and 
establish  rates  and  prescribe  rules,  requirements, 
and  regulations  a&ecting  their  services  and  op- 
eration and  the  management  and  conduct  of 
their  business,  and  under  the  powers  thus  con- 
ferred the  Commission  is  vested  with  authority 
to  make  all  valid  and  lawful  orders  prescribing 
rates  which  the  state,  in  the  exercise  of  its  sov- 
ereign capacity,  could  prtScribe  or  make." 

While  in  that  case  the  claim  was  not  made, 
as  it  is  here,  that  said  act  did  not  apply  to 
cities  of  the  first  class,  we  did  apply  the  act 
to  the  city  of  Guthrie,  a  city  of  the  first 
class,  and  we  think  correctly  so. 

[3, 4]  It  is  next  contended  that.  If  the  act 
conferring  Jurisdiction  on  the  Commission  op- 
erated as  a  repeal  of  that  part  of  section  593, 
Rev.  Laws  Okl.  1910,  that  empowered  munic- 
ipalities to  regulate  charges  for  public  serv- 
ices, and  was  intended  to  apply  to  cities  of 
the  first  class,  said  act  is  in  conflict  with  sec- 
tion 18,  art.  0,  of  the  Constitution,  and  is 
therefore  null  and  void.  In  support  of  this 
contention  it  is  argued  that  the  franchise 
granted  to  appellee  falls  within  the  proviso 
of  section  18,  art.  9,  of  the  state  Constitu- 
tion, and  that,  said  contract  having  been  en- 
tered into  prior  to  the  passage  of  the  act  con- 
ferring Jurisdiction  upon  the  Commission,  in 
such  cases  said  contract  was  protected  by  the 
terms  of  said  proviso,  notwithstanding  that 
tills  particular  question  was  decided  adverse- 
ly to  the  contention  of  appellant  in  the  case 
of  Shawnee  Gas  &  Mectric  Co.  v.  Corpora- 
tion Commission,  35  Okl.  454,  130  Pac.  127. 
We  are  asked  to  recede  from  our  holding  in 
that  case.  Out  of  deference  to  the  earnest- 
ness with  wliich  counsel  have  presented  this 
question  we  have  read  all  the  authorities  cit- 
ed in  the  briefs;  have  re-examined  the  opin- 
ion in  said  case,  and  after  a  most  careful 
consideration  we  have  concluded  that  the 
construction  placed  by  the  court  upon  the 
proviso  in  section  18,  art.  9,  was  correct. 
Construing  said  proviso,  Mr.  Justice  Turner, 
speaking  for  the  court,  said: 

"We  are  therefore  of  opinion  that  gas  com- 
panies are  not  within  the  purview  of  the  enact- 
ments under  construction,  but,  as  to  the  fixing  of 
their  rates,  were  purposely  left  to  be  dealt  with 
by  the  Legislature.     In  other  words,  all  that 


upon  the  Commission  authority  to  fix  rates  for 
a  pas  company  furnishing  gas  within  the  limits- 
of  a  city  under  franchise  from  the  city,  and  that, 
too,  whether  the  city  has  authority  conferred  up- 
on it  by  Comp.  Laws  1909,  g  603,  to  regulate 
rates  and  charges  therefor  or  not.  This  con- 
struction does  not  leave  this  proviso  without  a 
subject  upon  whicli'to  operate.  For  what  of  the 
numerous  street  railway  and  telephone  lines,  and 
perhaps  other  public  service  corporations,  whose 
rates  had  been  fixed  by  similar  franchises  grant- 
ed by  the  cities,  towns,  and  counties  tliroughont 
the  state  prior  to  the  adoption  of  the  Constitu- 
tion? These,  it  would  seem,  fall  within  the  pro- 
tection of  the  proviso,  but  not  the  petitioner 
company  for  the  reasons  stated." 

[t-l]  The  next  question  raised  is  that  the 
order  of  the  Corporation  Commission  is  void, 
for  the  reason  that  it  Impairs  the  obligations 
of  the  contract  entered  into  between  the 
Pawhuska  Oil  &  Gas  Company  and  the  city 
of  Pawhuska,  and  is  therefore  repugnant  to 
section  15,  art.  2,  of  the  Constitution  of  Okla- 
homa, and  to  section  10,  art.  1,  of  the  Con- 
stitution of  the  United  States  prohibiting 
the  passage  of  any  law  impairing  the  obliga- 
tion of  contracts.  The  authority  granted  to 
the  city  of  j^'awhuska  in  this  case,  under  sec- 
tion 593,  Rev.  Laws  Okl.  1910,  to  fix  and  regu- 
late the  charges  for  gas  furnished  the  inhabit- 
ants of  said  city,  was  the  power  delegated  to  it 
by  the  state,  and  said  city  only  had  such  right 
until  such  time  as  the  state  saw  fit  to  exer* 
else  its  paramount  authority  directly  by  a 
law  enacted  by  the  people  through  the  initi- 
ative and  referendum  or  the  state  Legisla- 
ture, or  indirectly  by  that  legislative  subdi- 
visiop  of  the  government  having  such  power 
by  virtue  of  Its  delegation  by  the  supreme 
legislative  authority.  By  chapter  93,  Session 
Laws  1913,  such  power  was  delegated  to  the 
Corporation  Commission.  No  qteciflc  author- 
ity having  been  conferred  by  the  Constitution 
upon  cities  to  fix  and  regulate  the  charges 
for  gas  in  municipalities,  the  right  existed 
in  the  state  to  withdraw  the  power  delegated 
to  the  municipalities  whenever,  in  the  Judg- 
ment of  the  Legislature,  the  t)ubUc  interest 
required  it  There  are  numerous  authorities 
to  this  effect. 

The  power  of  the  Railroad  Commissicm  of 
the  state  of  Wisconsin  to  fix  rates  was  in- 
volved in  the  case  of  the  City  of  Manitowoc 
V.  Manitowoc  &  Northern  Traction  Co.,  146 
^is.  18,  129  N.  W.  925.  Speaking  of  this 
question,  the  Supreme  Court  of  Wiscon.sin 
said: 

"No  specific  authority  having  been  conferred 
on  the  city  to  enter  into'  the  contract  in  question, 
the  right  of  the  state  to  interfere  whenever  the 
public  weal  demanded  was  not  abrogated.  The 
contract  remained  valid  between  the  parties  to  it 
until  such  time  as  the  state  saw  fit  to  exercise  its 
paramount  authority,  and  no  longer.  To  this 
extent  and  to  this  extent  only  is  the  contract  be- 
fore us  a  valid  subsisting  obligation.  It  would 
be  unreasonable  to  hold  that  by  enacting  section 
1862  or  section  1863,  St.  1898,  the  state  intend- 
ed to  surrender  its  governmental  power  of  fix- 
ing rates.  That  power  was  only  suspended  until 
such  time  as  the  state  saw  fit  to  act." 
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There  Is  an  Instmctlre  and  Interesting  dis- 
(iusslon  of  this  power  ot  sovereignty  In  the 
case  of  Pioneer  Telephone  &  Telegraph  Co. 
V.  State,  83  Okl.  724, 127  Pac.  1073.  Mr.  Jus- 
tice Turner,  speaking  for  the  court,  said: 

"In  State  ex  rel.  Wisconsin  Telephone  Co.  t. 
CSty  of  Sheboygan,  111  Wis.  23,  86  N.  W.  657, 
the  court,  speaking  of  this  power,  said  that  it 
was  inherent  in  the  state  and  a  neccasary  at- 
tribute of  sovereignty;  that  it  does  not  pass  to 
a  mere  subdivision  of  government  except  by 
express  grant  or  by  necessary  implication  from 
other  powers  granted;  that  every  citizen  holds 
hia  property  subject  to  the  proper  exercise  of 
this  power  either  by  the  state  Legislature  direct 
or  by  a  public  or  municipal  corporation  to  which 
the  Legislature  may  delegate  it  (citing  1  Dill. 
Mun.  Corp.  {  141).  Speaking  to  the  point  there 
in  question,  the  court  said:  'No  express  author- 
ity is  given  the  city  to  regulate  charges  for  tel- 
ephone service,  nor  is  there  any  express  grant  of 
power  from  which  such  authority  can  necessarily 
be  implied.  Construing  the  charter  and  the  stat- 
ute in  the  light  of  the  rules  of  law  stated,  the 
city  has  authority  to  exercise  its  police  power  to 
protect  the  public  from  unnecessary  obstruc- 
tions, inconveniences,  and  danger  and  to  deter- 
mine in  what  manner  the  lelator  may  erect  its 
poles  so  as  to  accomplish  this  result.  Michigan 
T.  Co.  v.  Benton  Harbor,  121  Jlich.  512,  SO  N. 
W.  386,  47  L.  K.  A.  104.  It  has  no  authority  to 
impose  other  conditions.  That  power  rests  in 
the  Legislature.  The  power  to  regulate  charges 
was  not  included  in  or  incidental  to  the  power  to 
regulate  the  manner  of  using  streets.  There  is 
not  the  remotest  relation  between  them.'  " 

In  the  same  opinion  we  quoted  with  ap- 
proval from  a  very  able  discussion  of  this 
power  of  sovereignty  in  the  case  of  Home 
Tel.  Co.  v,  Los  Angeles,  211  U.  S.  265,  29 
Sup.  Ct  50,  53  L.  Ed.  176,  wherein  the  Su- 
preme Court  of  the  United  States  snld : 

"The  power  to  fix,  subject  to  constitutional 
limits,  the  charges  of  such  a  business  as  the  fur- 
nishing to  the  public  of  telephone  service  is 
among  the  powers  of  government,  is  legislative 
in  its  character,  continuing  in  its  nature,  and 
capable  of  being  vested  in  a  municipal  corpora- 
tion. •  •  •  The  surrender,  by  contract,  of  a 
power  of  government,  though  in  certain  well-de- 
fined cases  it  may  be  made  by  legislative  author- 
ity, is  a  very  grave  act.  and  the  surrender  itself, 
as  well  as  the  authority  to  make  it,  must  be 
closely  scrutinized.  No  other  body  than  the  su- 
preme Legisla^re  (in  this  case,  the  Legislature 
of  the  state)  has  the  authority  to  make  such  a 
surrender  unless  the  authority  ia  clearly  dele- 
gated to  it  by  the  supreme  Legislature.  The 
general  powers  of  a  municipality  or  of  any  other 
political  subdivision  of  the  state  are  not  suffi- 
cient. Specific  authority  for  that  purpose  is  re- 
quired. This  proposition  is  sustained  by  all  the 
decisions  of  this  court,  which  will  be  referred  to 
hereafter,  and  we  need  not  delay  further  upon 
this  point.  It  has  been  settled  by  this  court 
that  the  state  may  authorize  one  of  its  municipal 
corporations  to  establish  by  an  inviolable  con- 
tract the  rates  to  be  charged  by  a  public  serv- 
ice coriJoration  (or  natural  person)  for  a  defi- 
nite term,  not  grossly  unreasonable  in  point  of 
time,  and  that  the  effect  of  such  a  contract  is 
to  suspend,  during  the  life  of  the  contract,  the 
governmental  power  of  fixing  and  regulating  the 
rates.  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.,  184  V.  S.  308,  382,  22  Sup.  Ct.  410.  46  L. 
Ed.  592,  603;  Vicksburg  v.  Vicksburg  Water- 
works Co.,  206  U.  S.  496,  508,  27  Sup.  Ct.  T62, 
51  L.  Ed.  1155,  1160.  But  for  the  very  reason 
that  such  a  contract  has  the  effect  of  extinguish- 
ing pro  tanto  an  undoubted  power  of  govern- 
ment, both  its  existence  and  the  authority  to 
make  it  must  clearly  and  unmistakably  appear, 


and  all  donbts  mnst  be  resolved  in  favor  of  the 
continuance  of  the  power." 

In  South  McAlester-Eufaula  Telephone  Co. 
T.  State,  26  OkL  524,  106  Pac.  962,  this  court, 
In  an  oitoion  by  Mr.  Justice  Kane,   said: 

"That  the  power  to  regulate  the  charges  for 
public  service  by  municipal  corporations  la  a 
power  which  it  was  the  intention  of  the  fram- 
era  of  the  Constitution  should  be  exercised  by 
the  sovereign  power  only  is  further  evidenced 
by  section  7  of  article  18  of  the  Constitution, 
entitled  'Municipal  Corporations,'  which  pro- 
vides that:  'No  grant,  extension,  or  renewal  of 
any  franchise  or  other  use  of  the  streets,  alleys, 
or  other  public  grounds  or  ways  of  any  munic- 
ipality shall  dive.st  the  state  or  any  of  its  sub- 
ordinate subdivisions,  of  their  control  and  regu- 
lation of  such  use  and  enjoyment.  Nor  shall  the 
power  to  regulate  the  charges  for  public  serv- 
ice be  surrendered,  and  no  exclusive  franchise 
shall  ever  be  granted.' " 

While  it  is  held  In  Home  Telephone  Co.  t. 
Los  Angeles,  supra,  that  In  well-defined  cases 
a  surrender  by  contract  of  the  power  of  gov- 
ernment may  be  made  by  legislative  author- 
ity, such  a  surrender  cannot  be  made  where 
prohibited  by  the  Constitution,  and  section  7, 
art  18,  of  our  Constitution  expressly  pro- 
hibits the  surrender  by  the  legislative  branch 
of  our  state  government  of  the  "power  to 
regulate  the  charges  for  public  services." 

It  is  next  contended  that.  If  the  corpora- 
tion commission  had  Jurisdiction  to  regulate 
the  rates  to  be  charged  for  gas  in  the  city 
of  PawUuska  subsequent  to  the  taking  effect 
of  chapter  93,  Session  Laws  1913,  confer- 
ring such  jurisdiction,  said  Jurisdiction  was 
taken  away  from  the  Commission  by  the  me- 
ter act  approved  April  2,  1915  (chapter  200, 
p.  407,  Session  Laws  1915),  which  act  was 
amendatory  of  the  meter  act  approved  April 
28,  1913  (chapter  152,  p.  309,  Session  Laws 
1913),  requiring  all  persons,  firms,  and  organi- 
zations engaged  In  the  business  of  furnish- 
ing natural  gas  to  the  inhabitants  of  munic- 
ipalities to  do  so  through  standard  meters 
at  meter  rates.  The  second  proviso  of  the 
act  of  April  2,  1915,  reads  as  follows: 

"Provided  further,  that  this  act  shall  not  abro- 
gate any  existing  contract,  or  affect  or  change 
the  terms  or  conditions  of  any  franchise  granted 
by  any  municipal  corporation  prior  to,  and  in 
effect  April  28,  1913." 

The  franchise  granted  by  the  dty  of  Paw- 
huska  to  the  Pawhuska  Oil  &  Gas  Company 
was  in  effect  April  28,  1913,  and  counsel  for 
appellant  insists  that  by  virtue  of  the  terms 
of  the  above  proviso  that  the  prices  charged 
for  gas  under  the  franchise  could  not  be  affect- 
ed or  changed.  In  answer  to  this  argument 
counsel  for  Pawhuska  Oil  &  Gas  Company 
say,  in  effect,  that  inasmuch  as  appellee  at- 
tempted to  take  advantage  of  the  benefits  ac- 
corded it  by  the  act  of  April  28,  1913,  and 
was  prevented  from  so  doing  by  the  action 
of  appellant  in  securing  an  Injunction  in  the 
district  court  of  Osage  county,  said  act  of 
April  28,  1913,  conferred  upon  said  gas- com- 
pany a  vested  right  which  could  not  be  ab- 
rogated by  the  terms  of  the  proviso  of  (he 
act  of  April  2,  1915. 


Digitized  by 


Google 


1913,  conferred  sucb  a  right  upon  the  Paw- 
bnska  Oil  &  Gas  Company  to  have  meters  In- 
stalled and  to  charge  at  meter  rates  that 
conld  not  be  amended  or  repealed  by  the 
Leglslatare  at  any  time,  and  the  fact  that  the 
appellee  had  not  installed  meters  in  pursu- 
ance to  the  proTisions  of  said  act,  because 
prevented  by  the  injunction  suit,  in  our  opin- 
ion did  not  prevent  the  Legislature  from  re- 
pealing the  act  sc)  far  as  it  applied  to  the 
dty  of  Pa whuska,- which  it  did  by  the  terms 
of  the  proviso  in  the  meter  act  approved 
April  2,  1915.  The  question  then  arises.  Did 
the  Corporation  Commission,  notwithstand- 
ing this  proviso  in  the  meter  act  of  April  2, 
1915,  and  Independently  of  said  act,  have  the 
power  to  fix  the  charges  for  gas  and  to  re- 
quire the  installation  of  meters  as  impliedly 
incidental  thereto?  The  act  of  April  2,  1915, 
as  well  as  the  act  of  April  28,  1913,  Is  a  di- 
rect mandate  from  the  Legislature,  requir- 
Ing  all  persons,  firms,  or  corporations  fur- 
nishing gas  in  municipalities  having  a  popu- 
lation over  500  to  do  so  through  standard  me- 
ters at  meter  rates,  but  by  the  terms  of  the 
proviso  in  the  act  of  April  2,  1915,  supra,  the 
act  does  not  apply  to  contracts  and  to  friin- 
dilses  granted  by  municipal  corporations  prior 
to  and  In  effect  April  28,  1913,  where  the  in- 
stallation of  said  meters  and  the  charging  at 
Diteter  rates  would  abrogate  the  contract,  or 
affect  or  change  the  terms  or  conditions  of  the 
franchise,  and  as  the  city  of  Pawbnska  had 
granted  such  a  franchise  in  effect  on  said 
date,  said  franchise  is  not  affected  by  the  me- 
ter act 

However,  we  do  not  regard  the  meter  acts 
as  repugnant  to  or  in  conflict  with  the  act 
conferring  Jurisdiction  upon  the  CoiTwration 
Commission,  but  as  supplementary  thereto. 
In  other  words,  the  .act  conferring  Jurisdic- 
tion on  the  Corporation  Commission  to  fix 
the  charges  for  gas  gave  the  Corporation 
Commission  anthotity  to  proceed  to  establish 
rates  if  it  saw  fit,  but  said  act  did  not  compel 
action  on  the  part  of  the  Commission.  But 
whether  the  Corporation  Commission  estab- 
lished rates  or  not  by  the  terms  of  the  act  of- 
April  28,  1913,  requiring  the  installation  of 
meters,  all  persons,  firms,  or  corporations  fur- 
nishing gas  to  consumers  in  the  municipal- 
ities therein  speclfled  were  required  so  to  do, 
and  to  charge  at  meter  rates.  The  meter  act 
approved  April  28,  1913,  did  not  attempt  to 
fix  the  rates,  and  the  act  approved  April  2, 
1915,  was  to  the  same  effect,  except  that  said 
act  was  not  applicable  to  certain  franchises 
above  mentioned,  and  in  the  absence  of  an 
order  from  the  Corporation  Commission,  fix- 
ing the  rates  and  requiring  the  installation 
of  meters,  the  persons,  firms,  or  corporations 
furnishing  gas  in  cities  having  such  franchis- 
es were  not  required  to  do  so  by  virtue  of  the 
terms  of  the  meter  act.  We  think,  however, 
that  notwithstanding  that  by  the  terms  of 
said  meter  act  the  persons,  firms,  or  corpora- 


required  to  install  meters  and  charge  for  gas 
at  meter  rates  by  legislative  enactment,  they 
were  not  excused  from  so  doing  If  the  Cor- 
poration Commission  so  ordered  under  the 
authority  delegated  to  it  by  the  act  confer- 
ring Jurisdiction  on  the  Commission. 

The  meter  acts  were  not  applicable  to 
towns  having  a  population  of  less  than  500, 
and  we  think  it  is  beyond  dispute  that  the 
Corporation  Commission,  by  virtue  of  the  au- 
thority conferred  by  the  act  approved  March 
25,  1913,  had  the  authority  to  regulate  the 
rates  and  require  the  installation  of  meters  in 
said  towns.  And  by  virtue  of  the  proviso  in 
the  act  of  April  2,  1915,  in  addition  to  the 
persons,  firms,  or  corporations  furnishing  gas 
in  towns  having  a  population  under  500  not 
being  required  to  Install  meters,  persons, 
firms,  or  corporations  furnishing  gas  in  cities 
such  as  the  city  of  Pawhuska,  under  fran- 
chises In  effect  April  28,  1913,  were  also  not" 
required  to  install  meters  and  to  charge  at 
meter  rates,  but  we  do  not  think  the  proviso 
goes  any  further  or  confers  any  greater  right. 
It  places  the  dty  of  Pawhuska,  as  regards 
the  franchise  granted  appellee.  In  the  same 
situation  as  are  towns  under  500.  So  we 
say  there  is  nothing  in  the  meter  acts  that 
can  be  construed  to  prevent  the  Corpora- 
tion Commission  from  exercising  the  power 
delegated  to  it  by  chapter  93,  Session  Laws 
1913. 

It  is  urged  that  the  power  of  municipalities 
to  regulate  the  charges  of  any  public  service 
corijoratlon  is  protected  by  the  proviso  in  sec- 
tion 18,  art.  9,  of  the  Constitution,  but  as  we 
have  already  seen,  a  public  service  company 
furnishing  gas  to  the  inhabitants  of  a  mu- 
nicipality does  not  come  within  the  terms  of 
said  proviso.  Shawnee  Gas  &  EUectric  Co.  v. 
Corporation  Commission,  35  OkL  454,  130 
Pac.  137. 

The  second  paragraph  of  section  7,  art  18, 
of  the  Constitution  reads: 

"Uor  shall  the  power  to  regulate  the  chnrges 
for  public  services  be  surrendered;  and  no  exclu- 
sive franchise  shall  ever  be  granted." 

This  language  is  found  in  article  18  of  the 
Constitution,  entitled  "Municipal  Corpora- 
tions," and  from  this  fact  it  Is  argued  that, 
as  the  dty  of  Pawhuska  had  the  power  to 
regulate  the  charges  for  public  service  at 
the  time  of  the  adoption  of  the  Constitution, 
the  provision  above  quoted  should  be  con- 
strued as  an  Inhibition  against  the  exercise 
of  that  power  by  the  Corporation  Commission 
or  by  the  Iie^Iature  Itself,  and  that  the 
exercise  of  such  power  by  the  Legislature  or 
the  Commission  would  be  tantamount  to  the 
surrender  of  the  power  by  the  dty.  We  do 
not  think  the  language  susceptible  of  such 
construction.  That  part  of  section  7,  art  18, 
above  quoted,  prohibiting  the  surrender  of 
the  power  to  regulate  the  charges  for  public 
services,  is  a  limitation  upon  the  supreme 
legislative  power,  as  well  as  upon  the  subr 
division  of  the  state  government  to  which 
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such  power  la  or  may  be  delegated  vlthln 
constitutional  limitations  by  the  leglBlative 
branch  of  the  government  It  simply  means 
that  this  power  of  sovereignty  cannot  be  sur- 
rendered. Such  limitation  npon  the  state 
and  its  subordinate  subdivisions  can  only  be 
abrogated  by  repeal  or  amendment  of  sec- 
tion 7,  art  18,  of  tlie  Constitution. 

In  tbe  case  of  the  Pawhuska  Oil  &  Uas  Go. 
y.  City  of  Pawhuska,  supra,  It  was  noted  that 
the  power  to  regulate  the  charges  for  public 
services  was  reserved  to  the  dty  and  the 
state.    We  there  said: . 

"That  said  act  was  one  of  police  regulation  In- 
tended to  prevent  the  waste  of  eas.  The  very 
act  authorizmg  the  city  to  grant  this  franchise  is 
entitled  'An  act  to  regulate  the  use  and  preser- 
vation of  oil  and  gaa,  •  •  •  '  and,  stripped  to 
the  point,  gives  this  and  like  companies  authori- 
ty to  build  pipe  lines  through  tie  streets  and 
idleys  of  the  municipalities  of  this  state  with 
the  consent  and  'subject  to  the  control  of  the 
.local  municipalities  as  to  how  the  business  of 
distribution  in  that  municipality  shall  be  con- 
ducted.' Which  shows  the  intent  of  the  state  to 
be,  in  authorizing  the  municipality  to  grant 
this  franchise,  to  reserve  to  the  municipality, 
notwithstanding  the  terms  of  the  franchise,  the 
power  to  police  the  business  of  distributing  gas 
thereunder  in  that  municipality.  This  police 
power  had  theretofore  been  reserved  both  to  the 
state  and  the  city.  Article  18,  {  7,  of  the  Con- 
stitution provides:  'No  grant,  extension  or  re- 
newal of  any  franchise  or  other  use  of  the 
streets,  alleys  or  other  public  grounds  or  ways 
.  of  any  municipality,  shall  divest  the  state,  or 
any  of  its  subordinate  subdivisions  of  their  con- 
trol and  regulation  of  such  use  and  enjoyment.' 
Having  been  expressly  reserved  by  said  section 
of  the  Constitution  to  both  the  state  and  the 
municipality,  and  again  expressly  reserved  to 
the  city  by  the  act  authorizing  the  municipality 
to  grant  the  franchise,  the  reservation  of  the 
power  was  as  much  a  part  of  the  franchise  as  if 
written  therein.  It  follows  that  whether  the 
franchise  amounted  to  a  contract  between  the 
city  and  the  company  we  need  not  say,  for,  sure 
it  is,  the  state,  by  the  act  complained  of,  had  a 
right  to  say  to  the  company,  as  it  did,  in  effect, 
by  the  terms  of  said  act,  that,  in  the  mterest  of 
the  conservation  of  the  natural  resources  of  the 
state,  the  company  shall  no  longer  be  permit- 
ted to  sell  gas  at  a  flat  rate,  but  thereafter  was 
required  to  furnish  the  same  to  its  custodiers 
(with  certain  exceptions  named  in  the  act) 
tlirough  standard  meters  and  at  meter  rates. 
And  this  was  a  proper  exercise  of  police  power." 

It  Is  strennoQsly  Insisted  by  appellant  that 
there  are  many  good  reasons  why  the  power 
to  regulate  charges  for  gas  should  be  vested 
In  the  municipalities  of  the  state  rather  tluin 
In  the  Corporation  Commission,  but  it  is  well 
settled  that  the  courts  are  not  concerned  with 
the  policy  of  the  law,  and  It  Is  our  duty  to 
Interpret  the  constitutional  and  legislative 
enactments  as  we  find  them.  The  question 
of  the  advisability  of  conferring  this  power 
upon  the  Corporation  Commission  rested  pe- 
culiarly within  the  sound  judgment  of  the 
Iieglslature. 

Natural  gas  Is  undoubtedly  a  pnbllc  utility 
in  which  the  state  Is  Intensely  Interested. 
This  interest  has  been  manifested  In  several 
legislative  enactments,  and  it  Is  now  the  es- 
tablished policy  of  our  state  to  conserve  nat- 
ural gas,  as  Is  evidenced  by  what  is  Imown 


as  the  "Gas  Conservation  Act"  (section  3,  e. 
107,  Session  Laws  1915). 

The  remaining  question  presented  by  the 
record  is: 

"Was  the  order  of  the  (Commission  fixing  the 
rates  to  be  charged  the  inhabitants  of  the  city 
of  Pawhuska  for  gas  furnished  by  the  Pawhuska 
Oil  &  Gas  Ciompany  reasonable  and  just?" 

The  Constitution  provides  that: 

"The  action  of  the  Ciommission  appealed  from 

shall   be   regarded   as  prima   facie   reasonable, 

jus,t  and  correct" 

In  Atchison,  T.  &  S.  F.  By.  C!o.  v.  State  et 
al.,  23  OkL  210,  100  Pac.  11,  ^  L.  B.  A.  (N. 
S.)  908,  this  court,  In  an  (pinion  by  Mr.  Jus- 
tice Williams,  after  reviewing  the  authorities, 
said: 

"In  the  connection  that  the  term  'prima  fa- 
cie' is  used  in  section  22,  art  9.  supra,  it  is 
not  contemplated  that  any  additional  evidence 
should  be  considered  by  the  Supreme  Ctourt  on 
review,  unless  within  the  discretion  of  said  court 
the  cause  should  be  remanded  for  further  inves- 
tigation. If  no  additional  testimony  is  to  be 
considered  on  appeal  in  the  Supreme  Court  re- 
viewing the  same  in  the  same  capacity  as  a  leg- 
islative body,  as  held  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Prentis  et  al.  v. 
Atlantic  Ck>ast  Line  Co.  et  al.  [211  U.  S.  210, 
29  Sup.  C!t.  67,  53  L.  Ed.  150],  what  is  the  effect 
of  being  'regarded  as  prima  facie  just,  reason- 
able and  correct?'  It  simply  means  that,  in  con- 
sidering the  testimony,  and  the  re<k>rd  upon 
which  the  order  was  based,  the  presumption 
arises  in  the  Supreme  Court  that  the  order 
thereon  made  is  to  be  regarded  as  prima  fade 
just,  reasonable,  and  correct,  such  presumption 
subject  to  be  overcome  by  evidence  that  may 
be  in  the  record  that  clearly  rebuts  same.  Such 
presumption  arising  in  favor  of  the  order,  while 
a  strong  one,  is  not  one  of  a  conclusive  charac- 
ter. It  will  give  way  to  a  fair  exhibition  of  the 
contravailing  evidence  in  the  record.  The  pre- 
sumption given  by  this  provision  in  favor  of  the 
Commission's  order  belongs  to  that  class  of 
prima  facie  orders  or  presumptions  that  are  re- 
buttable, and  will  yield  to  the  legitimate  recitals 
of  the  record  or  the  probative  force  of  the  evi- 
dence in  the  record.  It  casts  upon  the  appel- 
lant the  burden  of  making  it  clearly  appear  to 
the  reviewing  body  that  the  order  made  by  the 
Commission  is  erroneous.  The  appellant  cannot 
with  hope  of  success,  ask  the  revising  tribunal 
to  overthrow  the  findmgs  of  the  Commission  up- 
on vague  inferences  or  remote  possibilities.  It 
will  fail  unless  it  overcomes  the  presumption  by 
making  error  manifest  Elliot's  Appellate  Pro- 
cedure, i  711." 

The  evidence  in  this  case  Is  voluminous,  and 
it  would  be  Impracticable  to  set  it  out  in  this 
opinion,  but  we  have  examined-  the  record, 
and  find  that  the  findings  of  fact  of  the  Com- 
mission are  reasonably  supported  by  the  evi- 
dence, and  we  are  unable  to  say  that  the 
presumption  that  the  order  of  the  Commis- 
sion Is  prima  facie  just  reasonable,  and  cor- 
rect is  rebutted  by  the  evidence. 

As  stated  in  the  brief  filed  on  b^alf  of  the 
state,  it  Is  the  duty  of  the  Oommiaslon  to 
allow  an  Increase  in  rates  where  the  facts 
show  that  such  Increase  Is  justified,  as  well 
as  a  reduction  In  cases  where  the  facts  justify 
a  reduction,  which  is  the  uniform  holding  of 
the  Commission  of  other  states.  In  the  in- 
stant case  the  rates  fixed  seem  to  be  as  low 
as  in  other  first-class  cities  of  the  state  The 
rate  as  fixed  by  the  Commission  Is  20  cents 
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(net);  BartlesvUle,  25  cents;  BlackweU,  25 
cents;  Chelsa,  25  cents;  Claremore,  26  cents; 
CoUlnsvUle,  25  cents;  Clereland,  25  cents; 
Dustln,  25  cents;  El  Reno,  26  cents  (net); 
Choteau,  30  cents;  Outhrle,  25  cents  (net); 
Henryetta,  25  cents;  Muskogee,  25  cents; 
Nowata,  25  cents;  Oklahoma  City,  25  cents 
(net) ;  Newklrk,  25  cents  (net) ;  Okmulgee,  20 
cents  (net);  Ponca  City,  25  cents;  Tonkawa, 
25  cents  (net):  Sapulpa,  22.5  cents  (net); 
and  Shawnee,  25  cents  (net).  Thus  It  will  be 
seen  that  the  rate  as  fixed  by  the  Conunission 
for  Pawhuska  compares  favorably  with  other 
first-class  cities,  and  under  the  order  of  the 
Commission  the  appellee  is  directed  to  con- 
tinue to  furnish  gas  free  to  Uie  city  of  Paw- 
huska for  street  lighting,  city  buildings,  and 
public  schools,  as*  it  had  theretofore  done  un- 
der the  franchise. 

The  case  is  therefore  affirmed.  All  the 
Justices  concur,  except  KANE,  J.,  not  par- 
ticlpatlne. 

(M  Okl.  1%) 

STATE  ex  rel.  ADAIR  COUNTY  OOM'RS  v. 

McOLOUD  et  al.    (No.  8093.) 
(Supreme  Court  of  Oklahoma.     Dec.  12,  1916. 

On  Rehearing,  July  10,  1917.) 

(Svttahut  hy  the  Court.) 

1.  CorNTY    TrBASITREB— LlABILITT. 

The  bondsmen  of  a  county  treasurer,  who, 
in  good  faith  and  without  notice  of  any  lack  oi 
responsibility  in  the  bank,  or  defect  in  the  bond, 
deposits  his  official  funds  in  a  duly  designated 
county  depository,  wliich  has  given  a  bond  le- 
gally approved  and  accepted,  and  which  is,  by 
its  terms,  in  force  during  the  period  of  such  de- 
posit, are  not  liable  for  loss  of  funds  occasioned 
by  the  failure  of  the  depository,  and  a  sulwe- 
quent  adjudication  that  the  surety  on  the  bond 
was  not  liable  thereon  by  reason  of  lack  of  au- 
thority of  the  person  signing  such  surety's  name 
to  the  bond,  to  bind  such  surety. 

2.  County  Tbeasubkbs — Liabiutt. 

No  such  exemption  from  liability  is  given 
the  county  treasurer  by  statute,  and  he  is  Sable 
for  the  full  amount  of  such  loss. . 

On  Rehearing. 

8.    CotTNTnCS  e=»90— OOUKTY  TBEASITBEBa— Ll- 
ABILITT. 

If  a  county  treasurer  deposits  in  a  deposi- 
tory more  than  the  amonnt  of  its  bond,  legally 
approved  and  on  file,  he  and  hi»  liondsmen  are 
liable  for  such  excess  amount  lost  by  the  fail- 
ure of  the  bank. 
4.  Counties  iS=»90 — ^Tbeabubeb — Liability. 

A  county  treasurer,  who  in  good  faith  and 
without  notice  of  any  lack  of  responsibility  in 
the  bank,  or  defect  in  the  bond,  deposits  his 
official  funds  in  a  duly  designated  county  de- 
pository, which  has  given  a  bond,  ie^Iy  ap- 
proved and  accepted  by  the  county  commission- 
ers, and  which  bond,  by  its  terms,  is  in  force 
during  the  period  of  such  deposit,  is  not  liable 
for  loss  of  funds,  within  the  amount  of  said 
bond,  occasioned  by  the  failure  of  the  depository. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Adair  County; 
John  H.  Pltchford,  Judge. 


was  a  judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed  on  rehearing. 

W.  A.  Woodrutr  and  B.  B.  Arnold,  both  of 
StUwell,  for  plalntift  In  error.  W.  L.  Cha«e, 
of  Westville,  and  J.  W.  Cosgrove,  of  Musko- 
gee, for  d^endants  In  error. 

BURFORD,  C.  Plaintiff  sued  upon  the  of- 
ficial bond  of  R.  R.  McCloud,  former  county 
treasurer  of  Adair  county.  The  petition  was 
in  two  counts.  Judgment  was  for  defend- 
ants upon  the  first  count  Upon  the  second 
count  judgnnent  was  for  plaXntUf.  From  the 
judgment  upon  the  first  count,  plaintiff  ap- 
peals. 

As  to  this  coont  the  court  made  a  general 
finding  In  favor  of  the  defendants  upon  the 
Issues  joined,  and  also  made  special  findings 
of  fact.  From  the  record  and  these  findings 
it  seems  that  the  material  facts  invoived  are 
as  follows: 

The  iKtard  of  county  commissioners  of 
Adair  county  designated  the  Bank  of  Stil- 
well  as  a  county  depository.  R.  R.  McCloud, 
the  county  treasurer  of  that  county,  deposit- 
ed various  amounts  in  the  bank.  Such  bank 
at  various  times  gave  three  different  deposi- 
tory bonds.  The  bank  failed.  At  the  time 
of  such  failure  there  was  on  deposit  in  the 
bank  the  sum  of  $5,498.70.  Of  the  various 
depository  bonds  it  seems  to  be  conceded  that 
one  had  expired.  Suit  was  Instituted  by  the 
county  upon  the  others — one  a  personal  bond 
for  $12,000,  and  the  other  a  surety  company 
bond  for  $5,000.  The  sureties  upon  the  per- 
sonal bond  defended  upon  the  ground  that 
the  bond  signed  by  them  was  never  accepted 
or  approved  by  the  county  commissioners. 
The  trial  court  sustained  this  defense,  and 
rendered  judgment  against  the  bank  and  for 
the  sureties.  That  judgment  not  being  be- 
fore us  for  review,  we  express  no  opinion  as 
to  its  correctness ;  but  as  both  parties  in  this 
suit  apparently  accept  it  as  binding  in  this 
cause,  we  hold  them  to  their  theory  of  the 
case,  and  so  regard  it  here.  Ufion  the  surety 
company  bond  the  surety  defended  upon  the 
ground  that  the  party  who  signed  its  name  to 
the  bond  was  without  authority  so  to  do. 
Judgment  was  for  the  surety.  The  Instant 
suit  was  then  instituted.  There  was  proof 
introduced  for  the  purpose  of  showing  that 
the  treasurer  had  knowledge  that  there  was 
no  bond ;  but  the  effect  of  the  court's  finding 
is  that  he  acted  in  good  faith,  both  with  re- 
gard to  the  bond  and  the  condition  and  re- 
sponsibility of  the  bank.  There  being  evi- 
dence reasonably  tending  to  support  the  find- 
ing, we  are  bound  by  It  Upon  this  state  of 
facts  the  single  question  is  presented  of  the 
liability  of  the  treasurer  and  his  bondsmen 
for  the  money  lost  in  the  bank  failure;  it 
having  been  shown  that  upon  the  judgm<<Dt 
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against  the  bank  It  wag  Improbable,  If  not 
Impossible,  tbat  anything  would  be  realized. 

In  Van  Trees  v.  Territory,  7  Okl.  353,  64 
Pac.  495,  the  conflicting  dedsions  in  the 
American  courts  in  regard  to  the  liability  of 
a  county  treasurer  for  loss  of  funds  through 
bank  failures  were  reviewed,  and  the  rule 
was  adopted  tliat  the  treasurer  was  an  in- 
surer of  the  funds  in  his  hands.  It  was  there 
held  that  the  failure  of  the  bank,  without 
any  fault  or  negligence '  on  behalf  of  the 
treasurer,  would  not  relieve  from  liability 
upon  his  bond  for  failure  to  account  for  the 
funds  thereby  lost.  After  that  decision  the 
county  depository  law  was  passed,  and  fol- 
lowing this,  in  County  Commissioners  v.  l>un- 
lop,  17  Okl.  53,  87  Pac.  590,  upon  a  manda- 
mus to  compel  the  county  treasurer  to  de- 
posit the  percentage  of  the  public  funds  de- 
termined by  the  commissioners  in  the  vari- 
ous depositories,  the  court  said: 

"When  the  depositories  are  designated,  and 
their  beads  approved,  it  becomes  the  duty  of  the 
county  treasurer  to  use  these  banks  as  deposi- 
tories for  the  county  money  in  his  hands ;  but  it 
is  left  to  his  discretion  -to  fix  the  amount  to  be 
placed  in  any  given  bank,  subject,  however,  to 
the  provisions  that  he  shall  not  deposit  an 
amount  greater  than  the  capital  stock  of  such 
bank,  nor  greater  than  the  bond  given  as  se- 
curity." 

The  limitation  stated  by  the  court  as  to 
capital  stock  is  contained  in  the  statute  in 
express  words;  but  the  latter  limitation  as 
to  the  amount  of  the  bond  is  not  stated  in  so 
many  words  in  the  statute,  and  the  construc- 
tion given  the  statute  in  this  regard  by  the 
court  is  apparently  dictum.  However,  this 
dictum  was  followed  and  given  the  force  of 
Judicial  decision  by  this  court  in  Ilinton  et 
al.  V.  State  ex  rel.  Neal,  166  Pac.  161,  not  yet 
o£Bcially  reported,  where  it  was  held  thai;  for 
any  deposit  in  excess  of  the  amount  of  the 
depository  bond,  lost  by  failure  of  the  deposi- 
tory bank,  the  treasurer  and  his  bondsmen 
were  liable.  The  pertinent  provisions  of  the 
statute  are  found  in  section  1540,  Rev.  £>. 
1910,  which  provides,  in  part,  as  follows: 

"In  all  counties  the  county  treasurer  shall 
deposit  daily  all  the  funds  and  money  of  what- 
soever kind  that  shall  come  into  bis  possession 
by  virtue  of  his  office  as  such  county  treasurer, 
in  his  name,  as  such  county  treasurer,  in  one  or 
more  responsible  banks  located  in  the  county 
and  designated  by  the  board  of  county  commis- 
sioners, as  the  county  depositories:  Provided, 
tbat  there  shall  not  be  deposited  of  such  funds 
in  any  one  bank  at  any  one  time,  a  greater 
amount  than  the  capital  stock  of  said  bank. 
•  •  •  Before  directing  or  authorizing  the 
deposit  of  any  such  funds  aforesaid  the  board  of 
county  commissioners  shall  take  from  each  such 
bank  a  bond  in  a  sum  equal  to  the  largest  ap- 
proximate amount  that  may  be  deposited  in  each 
respectively,  at  any  one  time.  •  •  •  The  con- 
dition of  said  bond  shall  be  that  such  deposit 
shall  be  promj>tly  paid  on  the  check  or  draft  of 
the  treasurer  of  such  county,  and  the  bondsmen 
of  said  treasurer  shall  not  be  liable  for  such 
deposit." 

From  the  statute  and  the  decisions  above 
dted  it  seems  that  the  following  principles 
may  he  clearly  deduced:  (1)  The  county  treas- 
urer and  bis  twndsmen  are  to  be  held  as 


insurers  of  the  public  funds  (Van  Trees  r. 
Territory,  supra),  except  as  to  "moneys  whidj 
have  been  destroyed  by  an  overmiing  neces- 
sity, or  taken  from  him  by  a  public  enemy, 
without  any  fault  or  neglect  on  his  part" 
(U.  S.  v.  TOjomas,  15  Wall.  337,  21  U  Ed. 
89),  and  except  as  that  liability  is  modified 
by  statute.  (2)  The  exemption  given  by  sec- 
tion 1540,  Rev.  L.  1010,  extends  to  bondsmen 
of  the  treasurer,  but  not  to  the  treasurer 
himself.  This  from  the  fact  that,  the  strict 
rule  of  accountability  having  been  adopted 
in  this  state  prior  to  the  passage  of  the 
County  Depository  Act,  and  the  Legislature 
having  therein,  in  specific  terms,  exempted 
the  bondsmen,  we  take  it  they  did  not  Intend 
to  exempt  the  treasurer,  and  the  rule  "Ex- 
pressio  unius,  exclusio  alterius  est,"  Is  to 
be  here  properly  applied.  (3)  The  treasurer 
and  his  bondsmen  are  changed  with  knowl- 
edge as  to  what  banks  have  been  designated 
as  depositories,  and  the  amounts  of  the 
bonds  given  by  each.  (4)  The  treasurer  and 
his  bondsmen  are  liable  for  any  amount  in 
excess  »t  the  depository's  bond,  placed  in 
such  bank  and  lost  by  its  failure,  even  in 
the  absence  of  negligence  upon  the  part  of 
the  treasurer.  Hlnton  v.  State  ex  reL,  su- 
pra. (5)  If,  as  this  court  has  held,  the  treas- 
urer and  Ills  bondsmen  are  liable  for  the 
loss  of  any  excess  deposit  over  the  amount 
of  the  depositories'  bond,  it  must  follow,  as 
above  stated,  that  the  treasurer  and  his 
bondsmen  are  charged  with  knowledge  of  the 
amount  of  such  bond,  and  it  must  further 
follow  that,  if  no  bond  has  been  given,  the 
treasurer  and  bis  bondsmen  are  charged 
with  Ichowledge  of  that  fact,  and  are  liable 
for  any  deposit  made  in  the  designated  l>ank 
and  lost  by  reason  of  its  failure  and  the  lacjc 
of  a  l>ond,  even  In  the  absence  of  negligence 
upon  the  part  of  the  treasurer. 

[1,2]  Bearing  these  conclusions  In  mind, 
we  c<«ie  to  the  consideration  of  the  facts 
of  this  case,  and  the  final  question  submit- 
ted for  our  determination.  We  may  take  it 
from  parties  below  and  here,  and  the  ques- 
tions raised  In  the  respective  briefs,  that 
the  $10,000  surety  bond  had  expired  before 
the  deposit  here  In  question  was  made,  that 
the  $12,000  personal  bond  had  never  been 
lawfully  approved  and  accepted,  and  there- 
fore was  never  "taken"  by  the  commissioners 
as  a  depository  bond,  but  the  $5,000  surety 
bond  stands  upon  a  different  footing.  The 
bond  was  apparently  accepted  and  approved. 
The  commissioners  must  have  regarded  it  as 
binding  and  in  force  so  far  as  these  mon- 
eys here  involved  were  concerned,  for  they 
sued  upon  it  and  recovered  a  Judgment 
against  the  principal,  but  failed  as  to  the 
surety  upon  the  ground,  above  stated,  that 
the  party  who  signed  the  surety  company's 
name  thereto  had  no  power  or  authority  so 
to  do.  From  the  pleadings  in  that  suit  in- 
troduced In  evidence  in  this  cause,  it  ap- 
pears that  the  sole  defense  made  by  the  sure- 
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ty  company  was  this  lack  of  authority  on 
behalf  of  the  alleged  agent.  Are  the  bonds- 
men of  the  treasurer  charged  with  knowledge 
of  this  latent  defect  In  the  bond,  and  there- 
fore liable  for  the  deposit  lost  by  reason  of 
such  defect?  Suppose  Judgment  had  gone 
against  the  surety,  and  It  had  been  found  not 
to  be  financially  responsible,  as  was  the  case 
here,  as  to  the  principal,  would  the  bonds- 
men be  liable  for  the  lost  deposit?  No  deci- 
sion, either  of  this  court  or  any  other,  has 
been  dted  by  counsel  or  discovered  by  us, 
bearing  upon  this  proposition.  The  statute 
says  that  the  county  commissioners  shall 
take  a  bond,  and  that,  the  bond  being  taken, 
conditioned  as  provided  in  the  statute,  the 
bondsmen  of  the  treasurer  shall  not  be  liable 
for  the  deposit  The  county  treasurer  has 
nothing  to  do  with  taking  or  approving  the 
bond.  The  fair  conclusion  Is  that,  where 
a  bond  Is  taken  and  approved  by  the  coun- 
ty commissioners,  and  the  treasurer,  acting 
In  good  faith  and  without  negligence,  de- 
posits In  the  depository  giving  such  bond  an 
account  not  in  excess  thereof,  his  ttondsmen 
are  not  liable  for  the  loss  of  such  deiwslt 
by  reason  of  the  failure  of  the  bank,  and  a 
latent  defect  in  the  bond,  such  as  the  one 
In  the  case  at  bar.  It  seems  even  a  harsh 
rule  to  hold  the  treasurer  under  such  circum- 
stances, especially  in  view  of  the  fact  that 
be  is  required  to  use  the  duly  designated 
and  bonded  depositories;  but  such  seems 
the  logical  effect  of  the  decisions  and  legis- 
lative acts,  and  It  must  be  taken  that  this 
is  a  burden  which  he  voluntarily  assumes 
with  the  office. 

It  follows  that  the  defendant  B.  B.  Mc- 
Cloud  should  be  held  liable  upon  the  first 
canse  of  action  for  the  full  loss,  the  defend- 
ant surety  company  for  the  excess  of  the  loss 
set  out  In  such  first  cause  of  action  over 
$5,000,  the  amount  of  the  bond  taken  by  the 
commissioners,  and  for  no  more  of  such 
loss,  with  proper  Interest  upon  each  amount, 
and  that  the  Judgment  of  the  trial  court 
should  be  reversed  In  part,  with  directions  to 
set  aside  the  Judgment  heretofore  given,  and 
to  enter  one  In  accordance  with  the  views 
herein  expressed ;  the  costs  of  this  court 
to  be  equally  divided. 

PER  CURIABdL    Adopted  In  whole.  > 

On  Rehearing. 

RAINEY,  J.  The  opinion  of  the  court  In 
this  case  was  written  by  Commissioner  liUH- 
FORD,  and  was  filed  December  12,  1916. 
The  syllabus  reads: 

"Tlie  bondsmen  of  a  county  treasurer,  who. 
In  good  faith  and  without  notice  of  any  lack  of 
responsibility  in  the  bank,  or  defect  in  the  bond, 
deposits  his  official  funds  in  a  duly  designated 
county  depository,  which  has  given  a  bond  le- 
gally approved  and  accepted,  and  which  is,  by 
Its  terms,  in  force  during  the  period  of  such  de- 
posit, are  not  liable  for  loss  of  funds  occasioned 
by  the  failure  of  the  depository,  and  a  subse- 
quent adjudication  that  the  surety  on  the  bond 
was  not  liable  thereon  by  reason  of  lack  of  au- 


thority of  the  person  signing  such  surety's  name 
to  tbe  bond,  to  bind  such  surety. 

"No  such  exemption  from  liability  is  given  the 
county  treasurer  by  statute,  and  he  is  Uable  for 
the  full  amount  of  such  loss. 

"If  a  county  treasurer  deposits  in  a  depository 
more  than  the  amount  of  its  bond,  legally  ap- 
proved and  on  file,  he  and  his  bondsmen  are  lia- 
ble for  such  excess  amount  lost  by  tbe  failure  of 
the  bank." 

Counsel  for  plalntlfTs  In  error  In  due  time 
filed  petition  for  rehearing,  In  which  it  is 
contended  that  the  findhigs  of  the  trial  court 
and  of  this  court  are  clearly  against  the 
weight  of  the  evidence.  It  would  serve  no 
useful  purpose  to  review  this  evidence,  but 
we  have  carefully  examined  the  record,  and 
are  of  the  opinion  that  the  facts  as  found  by 
the  trial  court  are  amply  supported  by  the 
evidence,  and,  as  stated  by  the  Commissioner, 
there  being  evidence  reasonably  tending  to 
support  the  findings  of  the  trial  court,  we  are 
bound  by  such  findings. 

While  we  adhere  to  the  opinion  of  the  Com- 
missioner in  this  respect,  our  investigation  of 
tbe  authorities  and  further  consideration  of 
the  case  convinces  us  that  the  opinion  is 
Incorrect  to  the  extent  that  It  holds  that 
the  treasurer  is  liable  for  loss  of  funds  oc- 
casioned by  the  failure  of  a  depository  bank, 
where  such  bank  was  designated  by  the  board 
of  county  commlssioneis  as  one  of  the  county 
depositories,  and  had  given  a  bond  legally 
approved  and  accepted,  which  by  its  terms . 
was  In  full  force  during  the  period  covering 
such  deposits,  and  such  deposits  were  not  in 
excess  of  the  amount  of  the  bond  so  taken  and 
approved.  On  this  question  the  learned  Com- 
missloner  In  the  course  of  tbe  opinion,  says: 

"The  statute  says  that  the  county  commission- 
ers shall  take  a  bond,  and  tliat,  the  bond  being 
taken,  conditioned  as  provided  in  the  statute, 
the  bondsmen  of  the  treasurer  shall  not  be  liable 
for  the  deposit.  The  county  treasurer  has  noth- 
ing to  do  with  taking  or  approving  the  bond. 
The  fair  conclusion  is  that,  where  a  bond  is 
taken  and  approved  by  the  county  commission- 
ers, and  the  treasurer,  acting  in  good  faith  and 
without  negligence,  deposits  in  the  depository 
giving  such  bond  an  account  not  in  excess  there- 
of, his  bondsmen  are  not  liable  for  the  loss. of 
such  deposit  by  reason  of  the  failure  of  the 
bank,  and  a  latent  defect  in  the  bond,  such  as 
the  one  in  the  case  at  bar.  It  seems  even  a 
liarsh  rule  to  hold  tbe  treasurer  liable  under 
such  circumstances,  especially  in  view  of  the 
fact  that  he  is  required  to  use  the  duly  designat- 
ed and  bonded  depositories;  but  such  seems  the 
logical  effect  of  the  decisions  and  legislative  acts, 
and  it  must  be  taken  that  this  is  a  burden  which 
he  voluntarily  assumes  with  the  office." 

The  courts  have  adopted  two  general  rules 
in  construing  oflBclal  bonds;  one  rule  being 
that  the  ofiicer  Is  in  the  relation  of  a  bailee 
for  hire,  and  is  only  required  to  exercise  good 
faith  and  reasonable  skill  and  diligence  la 
tbe  care  and  protection  of  funds  intrusted 
to  hdm.  The  other  rule  announced  Is  based 
njMn  the  strict  letter  of  the  bond,  and  no  ex- 
emptions are  allowed,  except  those  expressly 
stated  In  the  bond.  Under  the  latter  role  it 
has  frequently  been  held  that,  where  money 
Is  lost,  destroyed,  or  stolen  without  any  fault 
or  negligence  upon  the  jiart  Of  the  officer, 
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said  officer  and  his  tmretlea  are  not  released 
from  liability  on  the  offlcial  bond  given  .by 
the  officer.  This  mle  was  announced  in  the 
early  case  of  H.  E,  Van  Trees  et  al.  y.  Terri- 
tory of  Oklahoma,  T  Okl.  363,  54  Pac.  495, 
wherein  it  was  held  that  the  failure  of  a  bank 
In  which  funds  of  the  county  treasurer  were 
lost  without  negligence  -or  fault  on  the  part 
of  the  treasurer  did  not  relieve  the  treasurer 
and  his  sureties  upon  the  treasurer's  official 
bond  for  failure  to  account  for  the  funds  de- 
posited in  said  bank  and  lost  by  virtue  of  its 
failure.  That  case  was  decided  long  before 
the  county  depository  law  was  passed,  and 
the  failed  bank  In  that  case  was  selected  as 
a  depository  by  the  treasurer  himself,  and 
no  bond  was  executed  by  the  bank  to  the 
county  for  the  protection  of  sold  deposits. 

[3, 4]  From  our  investigation  of  the  report- 
ed cases  we  are  unable  to  find  a  single  one 
holding  a  treasurer  liable  on  his  official  bond 
in  cases  similar  to  the  one  at  bar,  where,  un- 
der acts  providing  for  county  depositories  re- 
quiring the  treasurer  to  deposit  funds  coming 
into  his  hands  in  designated  banks,  upon  said 
banks  executing  and  the  connty  board  taking 
and  approving  said  bonds  as  required  by  law, 
but  we  have  found  several  well-considered 
cases  holding  that  the  treasurer  Is  not  liable 
under  such  circumstances. 

Stephens  v.  City  of  Ludlow  et  al.  is  a 
Kentucky  case,  reported  in  159  Ky.  729,  169 
S.  W.  473,  wherein  one  Stephens,  as  treasurer 
of  the  dty  of  Ludlow,  instituted  a  suit  pray- 
ing for  an  injunction  against  the  members  of 
the  city  council  of  said  dty  to  restrain  them 
from  interfering  with  him  in  the  disposition 
of  the  funds  In  his  hands' as  treasurer  of  said 
city,  and  also  to  restrain  them  from  patting 
tnto  effect  an  ordinance  requiring  him  and  all 
other  city  offi.cers  having  control  of  the  cus- 
tody of  the  money  belonging  to  the  city  of 
Ludlow  to  deposit  said  money  in  the  bank 
designated  under  the  terms  of  the  ordinance. 
It  was  contended  by  Stephens  that,  since  he 
was  liable  in  any  event  on  his  bond  for  all 
funds  coming  into  his  hands,  the  city  was 
not  authorized  to  pass  the  ordinance,  and 
that  it  could  not  require  him  to  deposit  funds 
coming  into  his  hands  as  treasurer  in  the 
bank  designated  by  the  city,  but  that  he  had 
a  right  to  select  the  depository  in  which  the 
funds  were  to  be  kept.  The  law  of  Kentucky 
pertaining  to  the  duties  of  the  treasurers  of 
such  dtles  provided  that  it  should  be  the 
duty  of  the  treasurer  "to  receive  and  safely 
keep  all  money  belonging  to  the  dty,"  and 
"perform  such  other  duties  as  may  be  re- 
quired of  him  by  ordinance  not  inconsistent 
with  this  act."  In  disposing  of  the  treasur- 
er's contentions  the  Court  of  Appeals  of  Ken- 
tucky, in  an  opinion  by  Carroll,  Judge,  said: 

"This  general  direction  that  the  treasurer 
shall  safely  keep  all  moneys  belonging  to  the  city 
and  faithfully  account  for  the  same  is  not  taken 
away  by  the  ordinance  giving  the  council  the 
right  to  select  a  depository.  Toe  ordinance  does 
not  undertake  to  interfere  with  the  right  of  the 
treasurer  to  safely  keep  and  account  for  the 
liinds  that  come  into  his  hands.    It  merely  di- 


rects him  in  what  depository  the  fnnds  shall  Ix 
kept.  No  one  of  the  other  duties  imposed  npon 
the  treasurer  by  the  statute  is  touched  by  this 
ordinance.  The  power  and  duty  of  the  treasur- 
er, under  the  ordinance,  is  the  same  as  it  was 
before  its  enactment,  except  that  the  dty  funds 
must  be  placed  and  kept  in  the  depository  se- 
lected by  the  city.  It  is  argued  that,  as  the 
treasurer  is  bound  at  all  hazards  for  the  safe- 
keeping of  the  funds,  he,  and  not  the  dty,  should 
have  the  right  to  select  the  depository  is  which 
they  should  he  kept  There  would,  of  course, 
he  great  force  in  this  argument,  if  the  treasurer 
were  an  insurer  of  the  solvency  of  the  depository 
selected  by  the  dty;  but  be  is  not.  If  the  treas- 
urer himself  selected  a  depository,  and  the  fands 
of  the  dty  were  lost  by  any  wrongdoing  on  the 
part  of  any  of  its  officers,  or  from  other  causes, 
the  treasurer  would  be  liable  to  the  city_  for  the 
funds,  although  be  might  hare  exercised  the 
highest  degree  of  care  in  selecting  the  deposi- 
tory. When,  however,  the  selection  of  the  de- 
pository is  taken  out  of  his  hands,  and  he  is  di- 
rected by  the  city  to  keep  its  funds  in  an  insti- 
tution selected  by  it,  the  city,  and  not  the  treas- 
urer, assumes  responsibility  for  the  integrity  and 
solvency  of  the  institution  so  selected.  Common- 
wealth V.  Godshaw,  92  Ky.  435,  17  S.  W.  737." 

It  will  be  noted  from  the  above  language 
that  the  court  recognized  the  rule  that  the 
treasurer  would  have  been  liable  for  the  loss 
of  funds  In  the  event  he  had  seleded  the  de- 
pository, even  though  such  fnnids  were  lost 
without  any  fault  or  negligence  on  his  part, 
and  based  Its  holding  upon  the  solid  ground: 

"That  when  the  selection  of  the  depository  is 
taken  out  of  his  hands,  and  he  is  directed  by  the 
city  to  keep  its  funds  in  an  institution  sdected 
by  it,  the  city,  and  not  the  treasurer,  assumes 
responsibility  for  the  integrity  and  solvency  of 
the  institution  so  sdected. 

In  1910,  the  Mississippi  Legislature  passed 
an  act  providing  for  the  establishment  of 
county  and  drainage  district  depositories, 
and  requiring'  the  county  treasurer  to  de- 
posit certain  county  moneys  therein.  Prior 
to  the  passage  of  this  act  It  appears  that  the 
courts  of  that  state  had  followed  the  rale 
that  the  county  treasurers  were  Insurers  of 
the  safety  of  the  funds  coming  Into  their  i>03- 
session  by  virtue  of  their  offices.  One  Ma- 
gee,  the  county  treasurer  of  one  of  the  coun- 
ties of  Mississippi,  brought  an  action  in  the 
courts  of  that  state  wherein  he  contended 
that  the  statute  Just  mentloneSd  was  unconsti- 
tutional on  the  grounus,  first,  "that  it  prac- 
tically abolishes  the  office  of  county  treasur- 
er, which,  utider  the  Constitution,  the  Legis- 
lature was  without  power  to  do";  and,  sec- 
ond, "because  it  makes  the  treasurer  an  ab- 
solute Insurer  of,  and  holds  him  absolatdy 
liable  for,  the  moneys  of  the  county,  wh«i  all 
control  over  same  Is  taken  out  of  his  hands 
and  vested  In  the  county  'depository."  The 
Supreme  Court  of  Mississippi  overruled  these 
contentions,  upheld  the  validity  of  the  stat- 
ute, and  in  disposing  of  the  second  objection 
made  by  the  treasurer,  stated: 

"With  reference  to  the  second  objection,  it 
will  be  snflicient  to  say  that  the  county  deposi- 
tory law  baa  materially  changed  the  responsi- 
bility of  the  county  treasurers  for  the  safe- 
keeping of  the  county  funds,  and  they  cannot 
now  be  hdd  as  insurers  of  tiie  safety  of  the 
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and  is  reported  in  109  Mlsa.  183,  68  Sontb.  77. 

The  case  of  Hamilton  County  v.  Aurora 
National  Bank,  88  Neb.  280,  129  N.  W.  267, 
Is  a  Nebraska  case  involving  the  county  de- 
pository la-w.  The  Supreme  Court  of  that 
state,  in  construing  that  act,  declared  the 
purpose  of  the  law  to  be : 

"To  provide  a  place  for  the  safe-keeping  of 
public  money,  to  ohtain  interest  thereon  where 
It  wag  possible  to  do  so,  and  to  relieve  state  and 
county  treasurers  from  liability  as  insurers  of 
80  much  of  the  public  money  as  should  be  placed 
in  depository  banks." 

Section  1640  of  our  depository  act,  Bev. 
Laws  of  Oklahoma,  1910,  expressly  provides 
that  the  bondsmen  of  the  treasurer  shall  not 
be  liable  for  the  deposit  in  such  depository 
banks,  and  for  the  reason  that  the  treasurer 
■was  not  exempted  spedflcally  by  said  act 
the  Commissioner  was  of  the  opinion  that  be 
should  be  held  liable,  because  the  rule  of 
strict  accountability  had  been  adopted  in 
Oklahoma  prior  to  the  passage  of  the  deposi- 
tory act.  It  is  our  opinion  that  .the  omission 
to  name  the  treasurer  is  Immaterial  and  was 
doubtless  an  oversight  by  the  Legislature. 

From  the  foregoing  authorities  it  appears 
that  in  states  where  the  rule  of  strict  ac- 
countability had  been  applied,  as  in  this  st^te 
prior  to  the  passage  of  the  depository  act, 
arid  where  the  depository  law  did  not  specifi- 
cally exempt  the  treasurer  or  his  bondsmen, 
It  has  been  consistently  and  uniformly  held  by 
the  courts,  in  construing  said  depository  act, 
that  neither  the  treasurer  nor  his  bondsmen 
are  liable.  We  have  no  doubt  that  the  pur- 
pose of  the  Legislature  of  this  state  in  requir- 
ing the  bank  designated  by  the  board  of  coun- 
ty commissioners  to  execute  a  bond  was  for 
the  protection  of  such  funds,  and  it  would 
be  unjust  to  hold  the  treasurer  liable  when 
he  had  no  voice  In  the  selection  of  the  deposi- 
tory, but  was  required  to  deposit  the  funds 
in  the  d^)08itory  nameSfl  by  the  fiscal  agenta 
of  the  county.  This  question  has  also  been 
before  this  court,  and  the  original  opinion 
filed  In  this  cause,  holding  the  treasurer  lia- 
ble, Is  In  conflict  with  a  previous  decision  of 
this  court  in  the  case  of  Hinton  et  al.  v. 
State  ex  rel.  Neal,  County  Attorney,  156  Pac. 
161.  In  that  case  we  held,  in  ah  opinion  by 
Commissioner  Robberts,  that  the  treasurer 
and  his  bondsmen  were  not  liable  for  funds 
deposite'd  in  the  depository  bank  within  the 
amount  of  the  bond  taken  and  approved  by 
the  county  board,  but  were  liable  for  all  such 
funds  deposited  in  excess  bf  the  amount  of 
the  bond  given  by  the  depository  bank.  It 
was  there  said : 

"It  is  well  settled  by  authority  and  on  prlnd- 
ple  that,  when  such  depositories  have  been  desig- 
nated according  to  law,  neither  the  county  treas- 
urer nor  bis  bondsmen  are  liable  for  the  loss  of 
funds  deposited  therein,  so  long  as  the  treasurer 
keeps  within  the  requirements  of  the  law.     In 


bond,  which  was  $8,000." 

It  follows  that  the  opinion  filed  in  this 
cause  on  December  12,  1916,  should  be  mod- 
ified in  accordance  with  the  views  herein  ex- 
pressed, and  the  Judgment  of  the  trial  court 
affirmed.  All  the  Justices  concur,  except 
KANE,  J.,  absent 


Mclaughlin  v.  duqan.  (No.  765a) 

(Supreme  Court  of  Oklahoma.    July  24,  1917..> 

(Byllahut  iy  the  Court.) 

1.  Replevin  «=»69(4)— Aotxons— Bviderob. 

In  a  replevin  action,  where  the  answer  qC 
defendant  contains  a  general  denial,  it  is  not 
error  for  the  court  to  allow  the  introduotion 
of  evidence  to  establish  that  the  ownership  of 
the  property  sought  .to  be  replcvined  ie  in  a 
third  party,  and  not  in  the  plaintiff. 

2.  Advebbe  Possession  <8=>86(3)-^£}videncb. 
The  evidence  examined,  and  it  is  held  that 

the  statute  of  limitation  of  two  years  does  not 
apply. 

Commissioners'  Opinion,  Division  No.  8. 
E>rror  from  District  Court,  Alfalfa  County; 
J.  C.  Robberts,  Judge. 

Action  by  B.  Mclaughlin  against  Anson 
Dugan.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Titus  &  Talbot,  of  Cherokee,  for  plaintiff 
in  error.  J.  P.  Evans,  of  Byron,  for  defend- 
ant In  error. 

HOOKER,  a  The  subject-matter  of  this 
appeal  is  the  right  of  possession  to  and 
ownership  of  a  bird  dog.  The  plaintiff  In 
error  sued  In  the  lower  court  for  Its  posses- 
sion, and  lost.  He  has  appealed,  and  urges 
two  reasons  why  this  case  should  be  re- 
versed: (1)  That  the  court  committed  erroc 
In  permitting  evidence  to  be  introduced  here 
under  the  pleadings  to  establish  ownership 
in  a. third  party.  (2)  That  he  had  been  In 
possession  of  the  dog  for  two  years,  and  un- 
der section  4657,  subd.  8,  Bev.  Iaws  1910, 
this  action  was  barred,  and  that  the  force 
and  effect  of  the  statute  gave  to  him  the 
light  of  possession  to  the  property  and  e»- 
tablished  a  right  of  ownership  in  him. 

[1]  We  cannot  agree  to  these  contentions. 
This  court,  in  De  Hart  OU  Co.  v.  Smith,  42 
Okl.  202,  140  Pac.  1154,  said: 

"And  the  defendants,  besides  certain  affirma- 
tive allegations,  which  at  best  do  not  enlarge 
the  issues  raised  by  a  general  denial  (Bancroft- 
Whitney  Co.  V.  Mayfield,  Constable,  et  al.,  36 
Okl.  535,  129  Pac.  702,  and  Street  v.  Morgan, 
64  Kan.  86,  67  Pac.  448),  and  need  not  be  fur- 
ther noticed  here,  answered  by  a  general  denial, 
which  entitied  them  to  make  any  defenso  wbidi 
would  defeat  plaintiff's  claim  of  ownership  and 
right  of  possession  as  against  them  (Payne  v. 
McCormick  Harvesting  Machine  Co.,  11  OU. 
318,  66  Pac.  287)." 

In  Bancroft-Whitney  Oa  ▼.  Mayfield,  su- 
pra, this  court  said: 
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'TTbe  defendants'  aiuwer  omtaincd,  first,  a 
general  denial;  and,  second,  as  an  affirmatiTe 
defense,  that  they  had  taken  the  books  from 
one  Ben  F.  Kestcrson,  etc.  *  *  *  It  is  suffi- 
cient to  say  that  a  plaintifF  must  recover  upon 
his  own  title,  and  that  the  (general  denial  was 
sufficient  to  pat  the  plaintiff  upon  proof,  and 
therefore  the  answer  stated  a  defense." 

In  Francis,  SherlfF,  et  aL  ▼.  Guaranty 
State  Bank  of  Texola,  44  CHcL  446,  145  Pac. 
324,  It  is  said: 

"The  allegation  of  ownersliip  had  been,  as 
we  have  seen,  put  in  issue  by  defendants'  gen- 
oral  denial.  Where  the  plaintiff  in  a  replevin 
action  claims  title  in  himself,  he  must  prove 
title  against  the  world,  as  on  such  an  issue  a 
general  denial  puts  in  issue  the  right  on  which 
plaintiff  bases  his  writ.  A  general  denial  in  re- 
plevin puts  in  issue  both  the  title  and  right  of 
possession  of  plaintiff,  and  under  an  issue  so 
framed  defendant  may  prove  title  or  right  of 
possession  either  in  himself  or  in  a  stranger. 
Cobbey  on  Replevin  (2d  I<kl.)  if  784,  785;  Shinn 
on  Keplovin,  f  509.  Where  the  property  belongs 
to,  and  the  ri^bt  to  possession  is  in,  a  third 
party,  the  plaintiff  cannot  recover,  and  if  the 
property  has  been  taken  from  the  defendant 
there  must  be  judgment  for  its  return.  Any- 
thing going  to  show  that  the  plaintiff  in  re- 
plevin hml  no  right  to  the  possession  when  suit 
was  commenced  is  a  complete  bar  to  the  action. 
Under  our  Code,  the  gist  of  the  action  of  re- 
plevin is  the  wrongful  detention  by  the  defend- 
ant as  against  the  plaintiff,  and  under  a  genercd 
denial  the  defendant  may  provo  anything  that 
will  tend  to  show  that  he  does  not  wrongfully 
detain  the  property  as  against  the  plain- 
tiff.   •••  •'- 

And  in  Tandle  v.  Crane,  13  BCan.  344,  it 
ia  said: 

"In  an  action  of  replevin,  the  defendant,  nn- 
der  a  'general  denial,'  will  be  entitled  to  prove 
on  the  trial  that  he  does  not  wrongfully  detain 
the  property,  by  introducing  evidence  tending 
to  show  that  his  detention  of  the  same  is  right- 
ful." 

See,  also.  White  v.  Gemeny,  47  Kan.  741, 
28  Pac.  1011,  27  Am.  St.  Rep.  320,  and  Shad- 
dodi  V.  Stottfl,  62  Kan.  866,  61  Pac.  1131. 

In  Payne  v.  McGormlck  Harvesting  C!a, 
11  Okl.  318,  66  Pac.  287,  this  court  said: 

"Under  the  general  denial  in  replevin,  the 
defendant  may  make  any  defense,  which,  will 
defeat  ihe  plaintiff's  claim  or  right  to  possession 
as  against  the  defendant,  and  under  the  Code 
great  liberality  is  allowed  to  mich  defenses." 

The  answer  in  this  case  contains,  first,  a 
general  denial;  second,  as  a  subsequent  de- 
fense, it  is  alleged  that  the  defendant  is  the 
owner  of  the  property  sought  to  be  recov- 
ered, and,  If  not  the  owner,  he  has  a  special 
■ownership  or  interest  therein  for  its  care 
and  Its  keep.  Under  the  allegations  of  the 
answer  it  was  competent  for  the  defendant  to 
prove  any  state  of  faqts  which  tended  to 
show  that  the  plaintiff  was  not  entitled  to 
the  relief  asked  for  In  his  bill  of  particulars. 
Therefore  It  must  be  held  that  the  trial  court 
did  not  commit  any  error  when  the  defend- 
ant was  permitted  to  Introduce  evidence  that 
tended  to  establish  that  the  property,  for  the 
possession  of  which  this  action  was  brought 
by  the  plaintiff  below,  did  not  in  fact  belong 
to  the  plaintiff,  nor  was  he  entitled  to  the 


possession  thereof,  for  the  reason  tbat  the 
said  property  belonged  to  another. 

[2]  It  is  further  asserted  here  that  under 
all  of  the  evidence  the  plaintiff  below  bad 
acquired  title  to  the  dog  in  question  by  right 
of  possession  for  a  period  of  two  years. 
Paragraph  3  of  section  4657,  Bev.  Laws  UIO, 
is  relied  upon  by  the  plaintiff  In  error  as 
the  authority  for  his  contention.  And  it  is 
asserted  that  the  force  and  effect  of  the  stat- 
ute is  not  alone  to  bar  the  remedy,  but  is 
sufficient  to  pass  title  to  the  property.  With- 
out construing  this  statute,  it  is  sufficient  to 
say  that  the  evidence,  as  to  the  possession  of 
this  property  by  the  plaintiff  In  error,  is  in- 
sufficient to  establish  his  claim  based  upon 
two  years'  possession,  and  under  the  evi- 
dence it  can  hardly  be  asserted  that  the 
plaintiff  in  error  bad  possession  of  the  prop- 
erty for  two  years  prior  to  the  time  that  the 
defendant  came  into  the  possession  thereof. 

The  instructions  of  the  court  fairly  pre- 
sented the  law  of  this  case  to  the  Sury.  and 
after  hearing  the  evidence  the  Jury  returned 
a  verdict  in  favor  of  the  defendant  in  error 
for  the  possession  of  the  property  and  ^5 
damages  in  favor  of  the  defendant  in  error 
for  its  detention,  which  was  later  remitted 
in  the  lower  court  by  him. 

Finding  no  error  here,  this  cause  is  af- 
firmed. 

• 

PER  OURIAM.    Adopted  in  whole. 


In  re  COMBS'  ESTATE.    (No.  8224.) 
(Supreme  Court  of  Oklahoma.    July  24,  1017.) 

(Syllahut  hy  the  Court.) 

Wills  «=»374— Probate— ApPKAL—EFFEot. 

Where  the  county  court  sustains  a  demurrer 
to  evidence  offered  in  support  of  a  petition  to 
probate  an  alleged  lost  will,  and  enters  its  order 
and  judgment  denying  probate  of  will,  and  the 
proponents  appeal  to  the  district  court  on  both 
questions  of  law  and  fact,  held,  that  in  the  dis- 
trict court  upon  appeal  cause  will  be  heard  de 
novo,  and  be  considered  in  the  same  manner  as 
if  the  case  and  proceedings  had  lawfully  origi- 
nated in  said  court. 

Commissioners'  Opinion,  'Division  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty; George  C.  Crump,  Judge. 

In  the  matter  of  the  estate  of  Amanda  M. 
Combs,  deceased.  Proceeding  for  the  probate 
of  an  alleged  lost  will  of  deceased.  On  ap- 
peal to  district  court,  the  instrument  was  ad- 
mitted to  probate,  and  contestants  bring  er- 
ror.   Affirmed. 

See,  also,  161  Paa  801. 

J.  B.  Campbell,  C.  P.  Gotwals,  N.  B.  Maxey. 
and  Kelly  Brown,  all  of  Muskogee,  for  plain- 
tiff In  error.  W.  C.  FrankUn,  of  Tulsa,  and 
P.  J.  Carey,  of  Muskogee,  for  defendant  In 
error. 

WEST,  O.  This  proceeding  was  originally 
instituted  in  the  county  court  of  Muskogee 


'or  other  esse*  we  sam*  topic  aod  KET-NUUBBR  In  all  Key-Numb*r«d  Digests  and  Indexts 


Digitized  by 


Google 


OkL) 


JN  BE  COMBS'  ESTATB 


1071 


county  to  effect  the  probate  of  an  alleged  lost 
will  of  Amanda  M.  Combs,  deceased.  The 
county  court  sustained  a  demurrer  to  the  evi- 
dence offered  by  the  proponent  of  the  will  in 
support  of  his  petition,  and  denied  the  will 
to  probate,  and  thereupon  the  proponent  of 
the  wUl  appealed  to  the  district  court,  where 
the  cause  was  heard  de  novo  and  the  will 
admitted  to  probate.  The  contestants  ap- 
pealed to  this  court  by  petition  in  error  and 
transcript.  The  transcript  was  in  the  form 
of  a  case-made,  but  was  certified  by  the 
clerk  as  a  transcript.  The  certificate  was  de- 
fective, and,  after  a  motion' had  been  filed  in 
this  court  to  dismiss  the  appeal,  leave  was 
granted  by  this  court  to  amend  the  tran- 
script After  this  was  done,  defendants  in 
error  renewed  their  motion  to  dismiss.  The 
motion  to  dismiss  was  overruled,  and  then 
motion  to  strike  was  filed,  and  same  was  sus- 
tained in  part  and  overruled  in  part.  Alotlon 
was  sustained,  striking  the  evidence  taken  in 
the  court  below,  also  motion  for  new  trial, 
leaving  for  review  only  such  questions  as 
might  be  raised  by  transcript  proper,  which 
tinder  section  5146,  Rev.  Laws  1910,  leaves 
for  consideration  of  this  court  the  petition, 
proceeding,  return,  and  pleadings  subsequent 
thereto,  reports,  order.  Judgment,  and  all  ma- 
terial acts  and  proceedings  of  the  court 

Inasmuch  as  there  is  nothing  but  tran- 
script before  this  court  all  assignments  of 
error  of  contestants,  appellants  here,  have 
been  disposed  of  by  motion  to  strike,  unless 
it  be  the  fifth  assignment,  which  is  as  fol- 
lows: 

"Because  the  judgment  of  the  court  was  con- 
trary to  the  law  governing  this  case." 

Under  this  assignment  it  is  argued  that 
Inasmuch  as  the  county  court  sustained  a  de- 
murrer to  the  evidence  offered  in  support  of 
the  probate  of  the  will,  and  the  proponents 
have  appealed  to  the  district  court  of  Musko- 
gee coimty  from  this  action  of-  the  county 
court  of  Muskogee  county,  the  only  province 
of  the  district  court  upon  appeal  was  to  re- 
view the  action  of  tbe  county  court  in  sus- 
taining the  demurrer  to  the  evidence,  and  ei- 
ther approve  and  affirm  such  action,  or  re- 
verse the  action  of  the  county  court  in  sus- 
taining the  demurrer  and  order  a  new  hear- 
ing, and  in  compliance  with  tlus  order  proceed 
to  hear  the  case  de  novo,  and  that  it  was  be- 
yond the  province  of  the  district  court  under 
the  circumstances  to  try  the  cause  de  novo, 
as  was  done. 

Section  16,  art  7,  of  our  Constitution,  is  as 
follows: 

"Until  otherwise  provided  by  law,  in  all  cases 
arising  under  the  probate  jurisdiction  of  the 
county  court  appeals  will  be  taken  from  the 
judgment  of  the  county  court  to  the  district 
court  of  the  county,  in  the  same  manner  as  is 
now  provided  by  the  laws  of  the  territory  of  Ok- 
lahoma, for  appeals  from  the  probate  court  to 
the  district  court,  and  in  all  cases  appealed 
from  the  county  court  to  the  district  court,  the 
cause  shall  be  tried  de  novo  in  the  district  court 
upon  questions  of  both  law  and  fact" 


Sections  6514  and  6515,  Rev.  Laws  1910, 
are  as  follows: 

"6514.  Same—Potoert  of  ike  Appellate  Court. 
The  plaintiff  in  the  county  court  shall  be  the 
plaintiff  in  the  district  court  and  when  the  ap- 
peal is  on  questions  of  law  alone  the  appellate 
court  may  reverse,  affirm  or  modify  the  judg- 
ment decree  or  order,  or  the  part  thereof  ap- 
pealed from,  and  every  immediate  order  which 
it  is  authorized  by  law  to  review,  in  any  respect 
mentioned  in  the  notice  of  appeal,  and  as  to  any 
or  all  of  the  parties,  and  it  may  order  a  new 
hearing.  Upon  such  appeal,  so  much  of  the  evi- 
dence as  may  be  necessary  to  explain  the 
grounds,  and  no  more,  may  be  certified  into  the 
appellate  court. 

"G515.  Quettioni  of  Fact  Tried  De  Ifovo. 
When  the  appeal  is  on  questions  of  fact,  or  on 
questions  of  both  law  and  fact,  the  trial  in  the 
district  court  must  be  de  novo,  and  shall  be 
conducted  in  the  same  manner  as  if  the  case  and 
proceedings  bad  lawfully  originated  in  that 
court ;  and  such  appellate  court  has  the  same 
power  to  decide  the  questions  of  fact  which  the 
county  court  or  judge  had,  and  it  may,  in  its 
discretion,  as  in  suits  in  chancery,  and  with  like 
effect,  make  an  order  for  the  trial  by  jury  of 
any  or  aU  the  material  questions  of  fact  arising 
upon  the  issues  between  the  parties,  and  such 
an  order  must  state  distinctly  and  plainly  the 
questions  of  fact  to  be  tried. 

The  notice  of  appeal,  with  copy  of  order 
and  Judgment  of  the  county  court  denying 
the  probate  of  the  will  attached,  stated  that 
the  appeal  was  taken  on  both  questions  of 
law  and  fact,  and  demanded  a  trial  de  novo 
in  the  district  court  of  Muskogee  county. 
The  trial  in  the  district  court  upon  the  ap- 
peal appears  to  have  been  had  de  novo — that 
is,  as  if  the  case  and  proceedings  had  law- 
fully originated  in  that  court;  and  this 
mode  of  trial  appears  by  the  record  to  have 
been  acquiesced  in  by  contestants,  plaintiffs 
in  error  here,  and  the  objection  as  to  mode 
of  trial  on  appeal  raised  here  and  argued, 
seems  first  to  have  been  raised  in  this  court. 
It  is  well  settled  that  a  party  in  the  appellate 
court  is  bound  by  the  theory  on  all  actions 
tried  in  the  court  below,  and  will  not  be 
permitted  for  the  first  time  to  Inject  liew 
questions  on  appeal.  In  the  case  of  C,  R.  I. 
&  P.  Ry.  Co.  V.  McBee,  in  45  OkL  192,  145 
Pac.  331,  the  first  paragraph  of  the  syUabua 
is  as  follows: 

"1.  Appeal  and  Brrot^— Action— Nature  and 
Fonn~-Change  of  Contentioih  'A  party  is  bound, 
in  the  appellate  court,  as  to  the  nature  and  form 
of  the  action,  by  the  theory  upon  which'  it  was 
tried.'    2  Cyc.  e7L" 

In  the  lx)dy  of  the  opinion  the  court  used 
the  following  language: 

"It  is  a  rule  of  universal  application  that, 
where  both  parties  to  a  cause  act  upon  a  particu- 
lar theory  of  the  cause  of  action,  they  will  not 
be  permitted  to  depart  therefrom  when  the  case 
is  brought  to  an  appellate  court  for  review." 
2  Cyc.  670;  Harris  v.  First  National  Bank  of 
Bokchito,  21  OkL  189,  95  Pac.  781;  Queen  In- 
surance Co.  V.  Cotn«y  et  aL,  25  OU.  125,  105 
Pac.  6oL 

However  this  may  l>e,  Inasmudi  as  this 
appeal  was  taken  on  both  questions  of  law 
and  fact,  it  is  our  opinion  that  the  same 
should  have  been  conducted  in  the  same  man- 
ner In  the  district  court  of  Muskogee  county 
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as  If  the  case  and  proceedings  had  lawfully 
originated  In  that  court.  It  appears  to  us 
that,  under  the  constitutional  provision,  su- 
pra, relative  to  an  appeal  In  probate  matters 
from  the  county  court  to  ,the  district  court, 
and  statutes  above  quoted,  that  an  appeal 
from  an  order  or  Judgment  of  the  county 
court  denying  a  will  to  probate,  upon  proper 
notice  setting  forth  that  the  appeal  Is  on 
both  questions  of  law  and  tact,  should  be 
tried  In  the  district  court  as  though  that 
oourt  was  hearing  the  application  for  the 
probate  of  the  will  in  the  first  Instance. 

This  being  true,  under  the  state  of  the 
record  in  this  case,  there  appears  no  error 
upon  the  transcript  as  now  before  the  court 
In  the  order  of  the  district  court  of  Muskogee 
county  probating  said  will,  and  the  judgment 
of  said  district  court,  admitting  said  will  to 
probate,  Is  accordingly  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


3.  B.  WATKTN9  MEDICAIi  CO.  OP  WI- 
NONA, MINN.,  T.  COOMBIilS  et  al. 
(No.  7419.) 
(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(SvlUibut  Iv  the  Court.) 

1.  CORPOBATIONS   18=042(4)— FoBEIQN    CoRPO- 
BATI0N8  —  "TeaNSACTINO      BUSINESS"      IN 

State. 
A  nonresident  corporation,  engaged  in  the 
manufacture  and  sale  of  certain  proprietary 
preparations,  toilet  articles,  etc.,  entered  into  a 
written  contract  with  a  resident  of  Oklahoma, 
whereby  it  was  agreed  that  certain  of  its  prod- 
ucts should  be  sold  and  delivered  f.  o.  b.  at  a 
point  outside  of  the  state,  and  it  should  be  ship- 
ped into  Oklahoma  and  resold  at  retail  within 
certain  designated  territory.  Held,  this  did  not 
constitute  "transacting  business"  in  the  state, 
within  the  provisions  of  section  1335,  nor  in- 
cur the  penalty  prescribed  in  section  1338,  Bev. 
Laws  1910. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Transact- 
ing Business.] 

2.  PBiNCiPAii  AND  Agent  «=323<1)  —  Pbinci- 

PAL    AND    SUBETY    ®=»41— AGENCY— LlABIL- 

nr  OF  SnBETY— Representation. 
Though  a  principal  in  a  guaranty  contract 
might  practice  fraud  upon  his  sureties  in  se- 
curing their  si^atures  to  the  guaranty  contract, 
onless  knowledge  of  this  was  brought  home  to 
the  guarantee  in  the  contract,  the  sureties  would 
aot  on  this  account  be  released  from  their  lia- 
bility to  the  guarantee  in  the  guaranty  con- 
tract, and  evidence  of  declarations  of  the  prin- 
cipal in  the  contract  to  his  sureties  at  the  time 
c«  securing  their  signatures  to  the  guaranty  con- 
tract, standing  alone,  is  ineffectual  to  establish 
that  the  principal  in  the  guaranty  contract  was 
the  agent  of  the  guarantee. 

3.  Appeal  and  Ebbob  €=>171(1) — Change  or 
Theory  on  Appeal. 

A  party  is  bound  in  the  appellate  court  as 
to  the  nature  and  form  of  the  action  by  the  the- 
ory upon  which  it  was  tried  in  the  court  be- 
low. 

Commissioners'  Opinion,  Division  No.  2. 
EJrror  from  District  Court,  Woodward  Coun- 
ty;   James  B.  CoUison,  Judge. 


Action  by  the  J.  R.  WatUns  Medical  Com- 
pany of  Winona  Minn.,  a  foreign  corpora- 
tion, against  George  M.  -Coombes  and  anoth- 
er. There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.  Beveraed  and  re- 
manded. 

Parker  ft  Simons,  of  Enid,  for  plaintiff  In 
error.  Swlndall  &  Wybrant,  of  Woodward, 
for  defendants  in  error. 


WEST,  C.  This  suit  was  commenced  by 
J.  B.  Watklns  Medical  Company  of  Winona, 
Minn.,  a  foreign  corporation,  to  recover  an 
amount  alleged  to  be  due  under  a  written 
contract  of  j^aranty  against  George  M. 
Coombes  and  L.  B.  Coombes  for  goods,  wares, 
and  merchandise  sold  and  delivered  to  B.  J. 
Coombes.  Elach  of  the  defendants  filed  sep- 
arate answers,  consisting  of  a  general  denial 
and  special  defenses  as  to  plaintiff  engaging 
in  business  for  profit  within  this  state  t>efore 
complying  with  the  statute  of  Oklahoma  rel- 
ative to  permitting  foreign  corporations  to 
do  business  In  the  state,  and  further  on  ac- 
count of  fraud  which  defendants  claim  that 
B.  J.  Coombes  committed  in  securing  their 
signatures  to  the  guaranty  contract,  alleging 
that  the  said  B.  J.  Coombes  was  the  agent  of 
plaintiff  in  procuring  their  signature  to  said 
contract  of  guaranty.  To  these  separate  an- 
swers plaintiff  filed  verified  reply,  and  on  the 
2d  day  of  December,  1914,  cause  went  to 
trial  to  a  Jury,  and  on  the  4th  day  of  Decem- 
ber, 1914,  a  verdict  was  returned  Into  court 
by  the  Jury  in  favor  of  def^idants. 

[1]  Motion  by  plaintiff  for  new  trial  was 
duly  made  and  overruled,  and  exceptions 
saved,  and  cause  was  brought  here  upon 
case-made  for  review  under  a  number  of  as- 
signments of  error,  which  are  stated  by 
plaintiff  la  its  brief  under  four  proposltlcsis, 
in  support  of  its  contention  that  court  erred 
in  rendering  Judgment  for  defendants,  and 
that  plaintiff  is  entitled  under  the  pleadings 
and  evidence  to  a  Judgment  against  defend- 
ants as  prayed  for  in  its  petition.  These  four 
propositions,  we  think,  may  be  stated  under 
two  heads,  namely:  First  Was  plaintiff 
transacting  business  In  the  state  of  Okla- 
homa, in  the  sense  that  would  require  It  to 
comply  with  provisions  of  section  1335,  Bev. 
Laws  1910,  regulating  foreign  corporations 
doing  business  in  the  state  of  Oklahoma? 
Second.  Did  plaintiff  practice  fraud  upon  the 
defendants  in  securing  their  signatures  to  the 
guaranty  contract? 

In  the  case  of  Dr.  Koch  Vegetable  Tea  Co. 
V.  Shumann  et  al.,  reported  in  42  OkL  60, 139 
Pac.  1133,  where  the  court  had  under  wmsid- 
eration  the  first  proposition  involved  In  this 
case  as  stated  above,  upon  a  very  similar 
contract  and  upon  conditions  almost  identical 
with  the  ones  surrounding  this  contract,  laid 
down  the  following  rule  In  the  first  para- 
graph of  the  syllabus: 
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"1.  Corporation*— Foreign  Corporation*— Ao- 
tiont — 'Tramacting  Butinett.'  A  nonresident 
corporation,  engaged  in  the  manufacture  and 
■ale  of  certain  proprietary  medicines,  entered  in- 
to a  written  contract  with  a  resident  of  Okla- 
Iioma,  whereby  it  was  agreed  that  certain  of 
its  products  BDould  be  'sold  and  delivered  f.  o. 
b.'  at  a  point  ontside  of  the  state,  and  should 
be  shipped  Into  Oklahoma  and  resold  at  retail. 
Held,  this  did  not  constitute  'transacting  busi- 
ness' in  the  state,  within  the  provisions  of  sec- 
tion 1335,  nor  incur  the  penalty  prescribed  in 
•ecUtm  1338,  Bev.  Laws  1910." 

In  the  body  of  the  opinion  the  court  used 
the  following  language: 

"Under  the  terms  of  the  written  contract  at- 
tached to  plaintiff's  petition,  the  plaintiff  agreed 
to  sell  and  deliver  to  Shamann  certain  medi- 
cines at  prices  agreed  upon  f.  o.  b.  Winona, 
Minn.,  and  Shumann  agreed  to  sell  the  goods 
in  a  certain  designated  territory  in  Oklahoma. 
It  does  not  appear  where  the  contract  was  en- 
tered into,  but  that  it  was  entered  into  between 
Dr.  Koch  Vegetable  Tea  Company,  a  Minnesota 
corporation,  with  principal  offices  at  Winona, 
in  said  state,  and  M.  W.  Shumann,  of  Guthrie, 
Okl.  The  action  was  to  recover  $7S>4.39  for 
goods  sold  onder  this  contract,  and  the  action 
against  the  other  two  defendants  was  on  a  writ- 
ten contract  of  guaranty,  whereby  they  guar- 
anteed the  faithful  performance  of  the  contract 
between  the  Minnesota  conporation  and  Shu- 
mann. The  sole  question  raised  in  this  appeal 
is  whether  or  not  the  defenses  set  op  by  the 
guarantors  that  the  plaintiff,  being  a  nonresident 
corporation,  and  having  failed  to  comply  with 
the  statutes  of  Oklahoma  and  the  Constitution 
of  the  state  relative  to  foreign  corporations  do- 
ing business  in  this  state,  was  denied  the  right 
'  to  enforce  its  contract  in  the  courts  of  the  state. 
It  does  not  appear  from  the  record  in  this  case 
that  the  plaintiff  corporation  was  doing  business 
in  the  state  of  Oklanoma,  so  as  to  come  with- 
in the  terms  of  the  statute  and  the  constitution- 
al provisions  relied  upon  by  these  defendants. 
If  the  acts  of  the  plaintiff  in  making  the  con- 
tract -and  Belling  its  wares,  as  shown,  did  not 
constitute  'doing  business'  in  Oklahoma  within 
the  terms  of  the  statute  and  Constitntion,  then 
it  is  not  denied  the  privilege  of  suing  in  the 
courts  of  the  state,  as  contended.  That  these 
acts  did  not  constitute  'doing  business'  or  'trans- 
acting business'  in  the  state  within  the  prohibi- 
tions of  these  provisions  is  clear  from  the  deci- 
aions  of  this  court.  See  Harrell  v.  Peters  Cart- 
ridge Co.,  36  Okl.  6S4,  128  Pac.  872,  44  I..  B. 
A.  (N.  S.)  1094,  and  cases  therein  cited." 

It  would  therefore  seem  that  the  first  qae»- 
tlon  presented  has  been  squarely  passed  upon 
In  the  case  supra,  and  the  only  dlfTerence,  If 
difference  there  is,  In  the  Instant  case  and 
the  case  supra,  was  the  fact  that  B.  J. 
Coombes,  for  whom  defendants  were  sure- 
ties, had  sent  an  order  to  plaintiff  for  two 
Shipments  of  goods  to  be  sent  direct  by  plain- 
tiff to  his  customers.  However,  upon  exam- 
ination of  these  orders,  which  appear  on 
page  103  of  case-made,  the  orders  directed 
plaintiff  to  ship  said  goods  direct  to  custom- 
ers and  charge  the  same  to  the  account  of  B. 
J.  Coombes.  Inasmuch  as  these  sales  were 
made  to  said  Coombes,  and  by  his  orders 
shipped  to  his  customers  direct,  this  would 
not  in  our  opinion  change  the  status  of  the 
contract  sued  upon  herein,  and  is  not  in  va- 
riance with  said  contract,  but  appears  to  be 
in  keeping  with  Its  terms  and  conditions.  We 
therefore  hold  that  under  the  case  of  Dr. 
166P.-«S 


I  Koch  Vegetable  Tea  Co.  t.  Shumann  et  al., 
supra,  the  transaction  of  business  under  the 
contract  sued  upon  in  this  case  would  not 
constitute  'doing  business  or  transacting  busi- 
ness in  violation  of  the  provision  of  section 
1335,  nor  incur  the  penalty  prescribed  in  sec- 
tion 1338,  Rev.  Laws  1910. 

[2]  The  second  proposition,  as  to  whether 
or  not  plaintiff  practiced  fraud  upon  defend- 
ants, through  B.  J.  Coombes,  in  securing 
their  signatures  to  the  guaranty  contract,  we 
will  say  that  the  only  evfdence  offered  sus- 
taining this  allegation  of  fraud  is  the  testi- 
Inony  of  the  defendants  as  to  certain  state- 
ments the  said  B.  J.  Coombes  made  at  the 
time  said  defendants  signed  said  contract, 
an'd  no  evidence  tending  to  show  knowledge 
of  these  statements  by  the  plaintiff  was  of- 
fered, and  it  Is  well  settled  that,  though  the 
principal  might  practice  fraud  upon  the  sure- 
ty, unless  knowledge  of  this  was  brought 
home  to  the  creditor,  the  surety  would  not 
on  this  account  be  released  from  his  liability 
to  the  creditor.  ElUott  on  Contracts,  vol.  5, 
§  393,  uses  this  language : 

"But  if  the  principal  practices  a  fraud  on 
the  surety,  of  wnich  the  creditor  has  no  knowl- 
edge, even  though  such  fraud  results  in  inducing 
the  surety  to  make  the  contract,  the  surety  will 
not  on  that  account  be  released  from  his  liabil- 
ity to  the  creditor." 

The  Supreme  Court,  in  case  of  Mason 
Lumber  Co.  v.  Buchtel,  101  U.  S.  633,  25  K 
Ed.  1072,  in  the  first  paragraph  of  the  syl- 
labus, lays  down  the  f ollbwlng  rule : 

"Where  one  agreed  to  sell  to  another  certain 
pine  lands,  a  deed  to  he  made  upon  the  payment 
of  the  purchase  price^  and  cutting  of  the  timber 
was  meanwhile*  prohibited  unless  written  per- 
mission was  given  by  the  vendors,  and  the  ven- 
dee assigned  the  contract  to  a  third  person, 
to  whom  the  vendor  gave  permission  to  cut  and 
remove  the  timber  upoa  nis  guaranteeing  the 
payment  of  the  purchase  price,  he  cannot  be  re- 
leased from  such  guaranty  upon  any  false  and 
fraudulent  representation  made  to  him  by  the 
agent  of  the  vendee,  of  the  making  of  which  the 
vendor  was  Ignorant." 

Under  the  state  of  the  pleadings  In  this 
case  the  burden  was  on  the  defendants  to 
show  that  B.  J.  Coombes  was  the  agent  of 
the  plaintiff.  The  only  evidence  offered  was 
the  declaration  of  said  6.  J.  Coombes  which 
was  inadmissible  unless  knowl^ge  of  this 
statement  was  brought  home  to  the  plaintiff, 
and  no  evidence  was  offered  to  this  effect 
Besides,  the  evidence  of  plalntUT  tended  to 
show  that  it  was  without  knowledge  of  any 
such  declarations,  and  we  therefore  accord- 
ingly hold  that  the  court  erred  In  this  case 
In  submitting  the  evidence  of  defendants  as 
to  the  declarations  of  B.  J.  Coombes,  made  at 
the  time  of  the  execution  of  the  guaranty 
contract  by  the  defendants,  to  the  considera- 
tion of  the  Jury,  without  a  showing  that  sai'd 
declarations  were  made  with  the  knowledge 
Of  the  guarantee,  or  that  after  they  were 
made  the  guarantee  was  advised  thereof  and 
acquiesced  therein. 

[3]  It  Is  contended  by  the  defendants  in 
error  In  their  brief  under  the  third  proposl- 
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tlon  argned  that  onder  the  contract  sued  npoa 
In  this  case,  the  tenns  and  proTlslons  of 
which  operated  In  restraint  of  trade,  same 
was  unlawful  as  to  Interstate  commerce  un- 
'der  the  Anti-Trust  Act  of  July  2,  1890,  and 
In  support  of  this  contention  cite  the  case  of 
Stewart  et  al.  y.  W.  T.  Rawlelgh  Medical  Co., 
159  Pac.  1187,  L.  B.  A  1917 A,  1276;  but  we 
have  examined  the  record  In  this  case,  and 
find  that  this  proposition  is  argued  for  the 
first  time  upon  appeal,  and  under  the  well- 
established  law  in  this  juri^lction  the  par- 
ties cannot  try  their  cause  urider  one  theory 
In  the  trial  court,  and  then  change  front  anif 
try  their  cause  under  another  theory  in  the 
appellate  court,  and  ask  a  reversal  or  affir- 
mation of  the  judgment  in  this  court  on  a 
theory  not  presented  to  the  trial  court  prop- 
erly raised  by  the  pleadings.  In  the  case  of 
C,  K.  I.  &  P.  Ry.  Co.  T.  McBee,  45  Okl.  192, 
145  Pac.  331,  in  the  first  paragraph  of  the 
syllabus,  the  court  lays  down  the  following 
rule: 

"1.  Appeal  and  Error— Action — Nature  and 
Form — Change  of  Contention,  'A  party  la 
bound,  in  the  appellate  court,  as  to  the  nature 
and  form  of  the  action,  by  the  theory  upon 
which  it  was  tried.'    2  Cyc.  671." 

In  the  body  of  the  opinion  the  court,  in 
quoting  from  case  of  Checotah  et  al.  t,  Hai'd- 
rldge  et  aL,  31  Okl.  742,  123  Pac.  846,  used 
the  following  quoted  language: 

"The  case,  however,  seems  to  have  been  tried 
in  the  lower  court  upon  the  theory  that  the 
Creek  law  applied  to 'the  entire  devolution,  and, 
if  80,  the  parties  will  not  be  permitted  to  change 
front  in  this  court,  and  take  a  new  hold  on  an- 
other theory.  This  has  been  the  uniform  hold- 
ing of  this  court"   (cases  cited). 

And  we  therefore  hold  that,  whatever  mer- 
it there  may  be  to  a  third  proposition  argued 
by  defendants  in  their  brief,  it  comes  too 
late  at  this  time,  and  cannot  be  considered 
by  this  court. 

On  account  of  the  errors  above  mentioned, 
this  case  is  accordingly  reversed  and  remand- 
ed with  instructions  to  the  lower  court  to 
proce^  with  the  cause  not  inconsistent  with 
tills  opinloD. 

PER  CURIAM.    Adopted  in  whole. 

(64  Okl.  222)  == 

MXTTDAL  LIFE  INS.  CO.  t.  JOHNSON. 
CNo.  7698.) 

(Supreme  Court  of  Oklahoma.    July  81,  1917.) 

(Byllahus  by  the  Court.) 

1.  INSTJEANCE   €=>C69((!)— LiFB  PoMCraS— AC- 
TIONS—Instbuction. 

Instructions  given  in  an  action  to 'recover 
on  a  life  insurance  policy  examined,  and  held  to 
clearly  and  fully  submit  to  the  jury  the^  issue  of 
Alleged  material  misrepresentations  in  the  appli- 
cation for  the  policy. 

2.  Tbial  «=>219— Instbuctionb— Dkfinitionb 
— "Intoxicated." 

The  word  "intoxicated"  as  used  in  an  appli- 
cation for  a  life  insurance  policy  is  to  be  under- 
stood in  its  ordinary  and  popular  sense,  and  it 


is  unnecessary  that  it  be  defined  in  the  instruc- 
tions to  the  jury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Intoxi- 
cated.] 

3.  Insubanck  «=>669(6)— Lire  Policies— Ac- 
tions—Instbuction. 

An  instruction  given  and  one  refused,  defin- 
ing "intoxicated."  examined,  and  held  not  preja- 
dicial  error  in  this  case. 

4.  Appeal  and  Ebrob  «=>1059  —  Insdbascb 
€=>(i5.5(2)— Life  Insurancb— Actions— Evi- 
dence— Habuless  Errob. 

In  an  action  to  recover  on  a  life  insurance 
policy,  evidence  tending  to  prove  that  insured 
was  intoxicated  at  the  time  of  his  death  held 
inadmissible  for  the  purpose  of  showing  that  in- 
sured had  falsely  represented  in  his  application 
that  he  had  not  been  intoxicated  dnrini;  five 
years  prior  thereto.  Held,  further,  that  if  such 
evidence  was  admissible  to  show  the  materiality 
of  the  representation,  error  in  rejecting  same 
was  rendered  harmless  when  the  court  peremp- 
torily instructed  the  jury  that  such  representa- 
tion was  material. 

5.  Insurance  iS=»665(3)  —  Life  Insfukancx  — 
Actions— Evidence. 

Evidence  tending  to  prove  that  insured  had 
made  false  representations  in  his  application 
with  respect  to  the  kind  and  quantity  of  intoxi- 
cating liquors  used  by  him  and  whether  he  had 
been  intoxicated  examined,  and  held  not  suffi- 
cient to  authori2e  this  court  to  set  aside  the  ver- 
dict of  the  jury  thereon. 

Error  from  District  Court,  Tillman  Coun- 
ty;   Frank  G.  Mathews,  Judge. 

Action  by  Willie  Z.  Johnson  against  the 
Mutual  Life  Insurance  Company.  There  was 
a  judgment  for  idalntiff,  and  dtfendant 
brings  error.    Affirmed. 

Stephen  O.  Treadwell,  of  Oklahoma  City, 
for  plalntiir  in  error.  Mounts  ft  Davis,  of 
Frederick,  and  W.  O.  Stevens,  of  Lawton, 
for  defebdant  in  error. 

MILEX,  J.  TWs  proceeding  brings  up  for 
re'V'iew  a  judgment  for  defendant  in  error, 
plaintiff  below,  upon  the  verdict  of  the  jury, 
and  an  order  overruling  motion  for  a  new 
trial,  in  an  action  Upon  a  policy  of  insurance 
issued  upon  the  life  of  Sam  W.  Johnson,  the 
husband  of  plaintiff,  who  was  the  beneficiary 
named  In  the  policy. 

[1]  The  application  for  the  policy,  dated 
April  22,  1913,  contained  the  following  ques- 
tions and  answers,  the  answers  being  itali- 
cized: 

13  (a)  "Do  you  use  wines,  spirits  or  malt  liq- 
uors?   Oocattonallv  take  drink." 

(b)  "If  so,  what  kind  have  you  used  during 
the  past  year?  How  much  in  any  one  day  at 
the  most?    Whisky,  three  or  four  ouncet." 

(c)  "What  has  been  your  daily  average  in  the 
past?    Do  ru}t  i<«e  daily," 

(d)  "Have  you  been  intoxicated  during  the 
past  five  years?    No." 

The  policy  provided  that: 

"All  statements  made  [in  the  application] 
shall,  in  the  absence  of  fraud  be  deemed  repre- 
sentations and  not  warranties." 

The  plaintiff  la  error,  defendant  below, 
pleaded  the  questions  and  answers  above 
quoted,  and  alleged  that  the  representations 
thereby  made  were  untrue,  in  that: 
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"The  (aid  Sam  W.  Johnson  frequently  drank 
wines,  npirits,  or  malt  liquors  in  excess  of  the 
amount  stated  by  him  in  said  representation, 
and  within  five  years  next  preceding  the  date 
of  said  application  he  frequently  had  been  in- 
toxicated. 

It  was  also  alleged  that  the  representations 
were  material,  In  that  the  policy  would  not 
bave  been  issned  had  the  questions  been 
truthfully  answered,  and  that  the  habits  mis- 
represented directly  contributed  to  the  death 
of  the  insured.  In  reply,  the  plaintiff  denied 
these  allegations. 

Complaint  Is  made  of  the  instructions  to 
the  Jury,  in  that  the  same  did  not  clearly  and 
fully  present  the  Issue  of  the  truthfulness  of 
the  answers  to  questions  13  (b)  and  13  (d).  It 
Is  contended  by  plaintiff  In  error  that  there 
was  evidence  that  the  insured  drank  beer, 
and  that  by  his  answer  to  question  13  (b)  he 
In  effect  represented  that  he  did  not,  but 
only  whisky.  When  considered  in  connection 
with  the  answer  to  the  preceding  question, 
we  doubt  If  the  answer  should  be  construed 
as  a  material  representation  that  he  had  not 
drunk  beer  during  the  year  previous  to  the 
date  of  the  ai^lication.  nioenlx  Life  Ins. 
Co.  V.  Raddln,  120  U.  S.  183,  7  Sup.  Ot  500, 
30  Ia  Ed.  644 ;  O'Connor  v.  Modem  Woodmen 
of  America,  110  Minn.  18,  124  N.  W.  454,  25 
li.  B.  A.  (N.  S.)  1244.  Assuming,  however, 
that  the  answer  was  a  material  representa- 
tion that  the  Insured  did  not  drink  beer  with- 
in the  period  mentioned,  we  think  the  Issue 
of  the  truthfulness  of  the  statement  was 
fairly  submitted  to  the  Jury,  in  the  following 
isstmctlon  given  at  the  request  of  plaintiff 
In  error: 

"If  yon  find  from  the  evidence  that  the  said 
Sam  W.  Johnson  drank  wines,  spirits,  or  malt 
liquors  in  excess  of  the  amount  stated  by  him  in 
his  said  representations  in  bis  application,  and 
within  the  one  year  next  preceding  the  date  of 
his  application,  you  will  return  a  verdict  for 
defendant."  ' 

In  view  of  this  instmctlon,  we  do  not  be- 
lieve the  Jury  was  mlsled''by  the  omission  to 
refer  more  specifically  to  the  answer  to  this 
question  In  instruction  No.  2: 

"It  is  a  familiar  rule  of  law  that  it  is  not  es- 
sential that  a  single  instruction  should  embody 
the  entire  law  of  the  case,  and  the  omission  to 
state  the  entire  law  in  one  instruction  is  not 
error,  if  the  omission  is  reasonably  supplied 
elsewhere  in  the  instructions,  so  that  the  charge, 
as  a  whole,  fully  and  fairly  applies  the  law  rele- 
vant to  the  issues  and  proof ;  that,  though  some 
of  the  instructions  may  be  incomplete,  _  yet  if 
they  are  not  in  conflict  with  others  therein,  and 
harmonize  therewith,  such  additional  paragraphs 
supplementing  what  was  lacking  in  the  other, 
and  together  stating  the  correct  rule  of  law,  the 
same  will  not  operate  as  reversible  error."  C, 
R.  I.  &  P.  Ry.  Co.  V.  Pitchford,  44  Okl.  197,  143 
Pnc.  1146;    Chickasaw  Compress  Co.  v.  Bow, 

149  Pac.  1166;   M..  O.  &  G.  Ry.  Co.  v.  Collins, 

150  Pac  142. 

The  contention  that  the  Issne  of  the  tmth- 
fnlnesa  of  the  answer  to  question  18  (d)  was 
not  clearly  and  folly  submitted  to  the  Jury 
is  wholly  without  merit.  In  Instruction  No. 
2  the  Jury  was  Instructed  to  find  a  verdict  for 
plaintiff  unless,  inter  alia,  they  "should  find 
from  a  fair  preponderance  of  the  evidence 


that  the  •  •  •  insured  had  been  intoxi- 
cated at  some  time  within  five  years  im- 
mediately prior  to  the  22d  of  April,  1913." 
The  court  gave  instruction  No.  1,  requested 
by  plaintiff  in  error,  in  which  the  Jury  were 
told.  Inter  aUa,  that  If  the  insured  "had 
been  Intoxicated  within  the  five  years  pre- 
ceding the  date  of  the  application,  to  wit, 
April  22,  1913,  you  will  return  a  verdict  for 
defendant,"  and  also  gave  instruction  No.  3, 
requested  by  plaintiff  in  error,  as  follows; 

"If  you  find  from  the  evidence  that  the  said 
Sam  W.  Johnson  was  intoxicated  within  five 
years  next  preceding  the  date  of  his  applica- 
tion, contrary  to  representations  made  by  him 
in  his  said  application,  you  will  return  a  ver- 
dict for  defendant." 

The  trial  court  did  not  err  in  refusing  to 
instruct  at  ttie  request  of  plaintiff  In  error 
as  follows: 

"If  ^on  find  that  he  drank  wine,  spirits,  or 
malt  liquors  other  than  whisky  in  excess  of  the 
amount  stated  by  him  in  his  said  representa- 
tions and  his  application,  and  within  the  five 
years  ^next  preceding  date  of  his  application, 
you  will  return  a  verdict  for  the  defendant" 

The  only  question  in  the  application,  which 
required  the  Insured  to  state  the  amount  of 
liquors  used  by  him  was  13  (b),  and  referred 
to  the  period  of  one  year  preceding  the  date 
of  the  application.  The  truthfulness  of  the 
statement  made  in  answer  to  that  question 
was  submitted  to  the  Jury  by  instruction  No. 
2,  'requested  by  plaintiff  in  error,  above 
quoted.  The  only  reference  in  the  applica- 
tion to  the  five-year  period  was  in  question 
13  (d),  and  was  whether  the  insured  had 
been  Intoxicated  within  that  time.  Tbe  cor- 
rectness of  the  answer  to  this  question  was 
fully  submitted  in  the  Instructions  before 
referred  to. 

The  instructions  fully  and  clearly  submitted 
to  the  Jury  the  defenses  of  the  plaintiff  in 
error.  We  think,  upon  the  whole,  the  in- 
structions were  more  favorable  to  platntlfl  in 
error  than  it  was  entitled  to. 

Other  assignments  of  error  afe  that  the 
court  gave  an  incorrect  definition  of  "in- 
toxicated," and  refused  an  instmctlon  cor- 
rectly defining  the  term.  TPhe  instruction  giv- 
en is  as  follows: 

"When  it  is  apparent  that  a  person  is  under 
the  influence  of  liquor,  or  when  his  manner  is 
unusual  or  abnormal,  and  his  inebriated  condi- 
tion is  reflected  in  his  walk  or  conversation, 
when  his  ordinary  judgment  and  common  sense 
are  disturbed,  or  his  usual  will  power  is  tem- 
porarily suspended,  when  these  or  similar  symp- 
toms result  from  the  use  of  liquors  and  are 
manifest,  then  the  person  is  'intoxicated.' " 

The  instruction  requested  and  refused  is 
as  follows: 

"'Son  are  instructed  when  a  man  is  under  the 
influence  of  liquor,  or  intoxicating  beverage,  so 
as  not  to  be  entirely  himself,  he  is  intoxicated, 
although  he  can  walk  straight,  attend  to  his 
business,  and  may  not  give  any  outward  and  vis- 
ible signs  to  the  casual  observer  that  he  is 
drunk;  yet,  if  he  is  under  the  influence  of  liquor 
so  as  not  to  be  himself,  so  as  to  be  excited  from 
it  and  not  to  possess  that  clearness  of  Intellect 
and  control  of  himself  that  he  otherwise  would 
have,  he  is  intoxicated." 
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[2,1]  Tbe  word  'intoxicated"  Is  one  of 
ordinary  signification  and  iMpular  nsage, 
and  as  used  In  the  application  la  to  be  un- 
derstood In  that  sense,  rather  than  according 
to  Its  strict  legal  meaning.  Section  954,  Bev. 
Laws  1910.  It  is  very  difDcuIt  to  give  an 
accurate  definition  for  practical  purposes  of 
many  words  in  common  use  and  ordinarily 
understood.  From  the  variety,  if  not  the 
contrariety,  of  judicial  definitions  of  "in- 
toxicated," it  appears  to  be  of  that  class. 
We  doubt  if  instructions  attempting  to  define 
such  words  are  of  much  aid  to  the  Jury,  If 
Indeed  they  do  not  rather  tend  to  confuse. 
It  would  have  been  sufficient,  and  we  think 
preferable,  in  this  case,  if  the  court  had 
simply  instructed  the  Jury  that  the  word 
"intoxicated,"  as  used  in  the-  application, 
should  be  understood  in  its  ordinary  and  pop- 
ular sense,  and  left  it  to  them  to  determine 
from  the  evidence  whether  the  Insured  had 
been  "Intoxicated,"  as  so  understood,  within 
the  five  years  previous  to  the  application. 
But  the  court,  having  given  a  definition,  to 
which  exception  was  token.  It  Is  necessary  to 
determine  whether  the  plaintiff  in  error  was 
prejudiced  thereby.  The  Instruction  is  sub- 
stantially that  approved  in  Lafler  v.  Fisher, 
121  Mich.  60,  79  N.  W.  934.  The  criticism 
made  of  It  in  the  briefs  Is  that  when  one's 
condition  is  "apparent"  or  "manifest,"  or  It 
Is  "reflected  in  bis  walk  or  conversation,"  or 
"his  manner  Is  unusual  or  abnormal,"  as  a 
result  of  drinking  liquor,  he  is  "dnmk." 
Counsel  say  there  is  a  distinction  between 
behig  intoxicated  and  being  drunk.  They 
say  one  may  be  "intoxicated,"  although,  as 
stated  in  an  instruction  requested  by  them, 
he  "can  walk  straight,"  and  "may  not  give 
any  outward  and  visible  signs  to  the  casual 
observer"  of  bis  condition.  We  think  that 
the  words  "intoxicated"  and  "drunk"  are 
commonly  regarded  as  synonymous.  Ring  v. 
Blng,  112  Ga.  854,  38  S.'  E.  330.  Indeed 
many  lexicographers  so  treat  them.  See 
Webster's,  CJentury,  Standard,  and  EJncyclo- 
pedlc  Dictlonarlee.  In  Bonvler's  Law  Dlo- 
tlonary,  under  the  head  of  "Intoxication," 
reference  is  simply  made  to  "drunkenness," 
which  Is  therein  defined  as  follows: 

"In  Medical  Jurisprudence.  The  condition 
of  a  man  whose  mind  is  affected  by  the  imme- 
diate use  of  intozicating  drink." 

Under  the  same  head  it  is  said: 

"The  condition  presents  various  degrees  of  in- 
tensity, ranging  from  n  simple  exhilaration  to  a 
state  of  utter  unconsciousness  and  insensibility. 
In  the  popular  phrase,  the  term  'drunkenness' 
is  applied  only  to  those  degrees  of  it  in  which 
the  mind  is  manifestly  disturbed  in  its  opera- 
tions." 

In  Boden  v.  State,  136  Ala.  89,  34  South. 
361,  It  was  held  that  a  person  cannot  be 
said  to  be  Intoxicated  or  drunk  when  his 
potations  do  not  affect — disturb  or  Interfere 
with — ^his  mental  or  physical  faculties.  In 
St.  I/.,  I..  M.  &  8.  By.  Ca  v.  Waters,  106 
Ark.  619,  162  S.  W.  137,  it  was  said: 


"A  man  may  be  said  to  be  drunic  whenever 
be  is  under  the  influence  of  intoxicating  liquors 
to  the  extent  that  they  affect  his  acts  or  con- 
duct, so  that  persons  coming  in  contact  with 
him  could  readily  see  and  know  that  the  intoxi- 
cating liquors  were  affecting  him  in  that  re- 
spect?' 

In  Gall  V.  Sovereign  Camp,  W.  O.  W.,  166 
Mich.  690,  132  N.  W.  468,  an  action  on  a  life 
insurance  policy,  where  it  was  claimed,  as 
here,  that  the  Insured  falsely  answered  a 
question  in  his  application  as  to  whether  he 
had  been  intoxicated,  it  was  held  that  an 
instruction  that  Intoxication  was  "a  con- 
dition of  a  man  whose  physical  and  mental 
powers  are  affected  by  the  use  of  Intoxicat- 
ing liquors"  was  too  favorable  to  the  insur- 
er.   In  that  case.  It  was  also  said: 

"The  question,  'Were  yon  ever  intoxicated?' 
*  •  •  ought  not  to  be  treated  as  askin? 
whether  at  any  time  the  applicant  had  taken  liq- 
uor with  any  perceptible  effect  upon  either  hU 
mental  or  physical  powers." 

In  Columbia  Life  Ins.  Go.  ▼.  Tousey,  ISS 
Ky.  447,  153  S.  W.  767,  it  was  held  that  an 
answer  to  a  question  similar  to  the  one  In 
this  case  had  not  been  proven  to  be  false, 
inasmuch  as  the  applicant  was,  at  no  time, 
shown  "to  have  been  unable  to  care  for  him- 
self or  to  go  about  his  business."  These 
authorities,  and  many  others  not  necessary 
to  refer  to,  substantially  support  the  In- 
struction given,  and  not  that  reused.  It 
may  be  true  that  one  may  be  Intoxicated 
without  his  condition  being  revealed  in  his 
walk  or  other  outward  and  visible  signs  to 
the  casual  observer.  But  there  was  no 
proof  to  that  effect  In  this  case.  The  only 
evidence  tending  to  prove  that  the  Insured 
had  been  intoxicated  was  his  appearance,  ac- 
tions, manner,  walk,  conversation,  and  oth- 
er outward  and  visible  signs  observed  and 
described  by  the  witnesses,  and  wbO  formed 
their  opinions  therefrom  as  to  whether  he 
was  imder  the  influence  of  liquor  to  the  ex- 
tent that  he  was  intoxicated  or  drunk.  Up- 
on this  diaracter  of  evidence,  the  instruction 
given  was  appropriate.  There  was  no  evi- 
dence tending  to  prove  that  the  insured  was 
within  the  five-year  period  affected,  either 
mentally  or  physically,  by  the  recent  use  of 
intoxicating  liquors  to  the  extent  that  he 
was  intoxicated  or  drunk,  notwithstanding 
there  were  none  of  the  usual  symptoms  or- 
dinarily observed  and  manifesting  that  con- 
dition, and  it  was  not  error  in  this  case  to 
refuse  the  Instruction  requested.  We  do  not 
wish  to  be  understood  as  holding  that  the 
definition  given  is  entirely  accurate,  or  that 
It  is  a  proper  one  to  give  In  every  case  where 
a  definition  is  attempted,  but  only  that  er- 
ror, if  any  there  be  therein,  does  not  ap- 
pear to  us  to  have  affected  the  substantial 
rights  of  the  plaintiff  in  error  In  ttiis  in- 
stance. 

[4, 6]  Complaint  Is  made  that  the  court 
erred  In  excluding  evidence  offered  by  the  de- 
fendant The  rejected  evidence  was  the  tes- 
timony of  several  wltaesses  widch  tended  to 
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wblle  intoxicated  and  by  reason  thereof. 
Under  the  terms  of  the  policy,  UaJbiUty 
would  attach  for  any  cause  of  death  except 
snidde.  Suicide  was  not  pleaded,  and  it 
was-  not  even  claimed  that  the  testimony 
oCFered  and  rejected  tended  to  establish  that 
fact  We  do  not  perceive  any  possible  theo- 
ry upon  which  this  evidence  was  competent, 
unless,  as  (Claimed  by  the  defendant,  it 
tended  to  establish  the  materiality  of  the 
representations  made  by  the  insured  as  to  his 
habits  In  the  use  of  intoxicating  liquors. 
But  even  if  it  was  competent  for  that  pur- 
pose, the  error  In  rejecting  it  was  harmless 
for  the  reason  that  the  court  peremptorily 
instructed  the  Jury  that  the  representations 
made  were  material  to  the  risk.  We  do  not 
believe  that  the  testimony  was  competent 
on  the  issue  as  to  whether  the  insured  bad 
been  intoxicated  at  some  time  within  the 
five  years  previous  to  the  date  of  his  ap- 
plication. In  State  v.  Huxford,  47  Iowa, 
16,  the  issue  was  whether  the  defendant  was 
intoxicated  at  a  certain  time.  The  trial 
court  allowed  evidence  on  the  part  of  the 
state  to  be  given  as  to  the  conduct  of  de- 
fendant at  other  times.  The  Supreme  Court 
said: 

"Such  efvidence  would  be  clearly  inadmiaaible 
for  the  purpose  of  showisK  that  the  defendant 
was  intemperate,  and  that  therefore  it  was  not 
improbable  that  he  was  intoxicated  at  the  time 
alleged." 

It  is  finally  contebded  that  the  verdict  is 
contrary  to  the  evidence,  in  that  the  evi- 
dence conclusively  established  that  the  in- 
sured drank  beer,  and  that  he  had  been  in- 
toxicated. The  presumptlca  is  that  the  rep- 
resentations made  were  true,  and  the  burden 
was  on  plalntm  in  error  to  prove  them 
false.  Continental  Casualty  Co.  v.  Owen, 
38  Okl.  lOr,  131  Paa  1084 ;  Owen  v.  United 
States  Surety  Co..  38  OkL  123, 131  Paa  1091 ; 
National  Union  v.  KeUey,  42  OkL  98,  140 
Pac.  1167.  The  Issue  was  one  of  fact  for  the 
jury.  Continental  Casualty  Co.  v.  Owen, 
supra;  Shawnee  Life  Ins.  Co.  v.  Watklns, 
156  Pac.  181.  The  rule  is  well  established 
that  tliis  court  will  not  disturb  the  verdict 
of  a  Jury  in  an  action  of  this  character  on  a 
question  of  fact  if  there  is  evidence  reasona- 
bly tending  to  support  it.  The  uncontradict- 
ed evidence  is  that  the  Insured  drank  beer 
within  the  period  of  five  years  previous  to 
his  application.  There  was  no  direct  or  pos- 
itive evidence  that  he  did  so  within  the 
period  of  one  year  prior  thereto.  While  it 
might  be  Inferred  that  he  did  so,  yet  we 
cannot  say  that  the  failure  of  the  Jury  to 
draw  this  Inference  was  unreasonable. .  On 
tbe  issue  of  intoxication  there  is  evidence 
that  the  Insured  was  at  times  within  the  pe- 
riod of  five  years  to  some  extent  under  the 
influence  of  liquor,  but  of  the  many  wit- 
nesses examined  none  would  say  that  he  was 
intoxicated  or  drunk,  not  can  we  say  that 


appearance,  actions,  manner,  and  conduct 
on  occasions  when  it  was  known  that  he  had 
drunk  liquor  was  such  that  any  other  in- 
ference could  reasonably  be  drawn  than  that 
he  was  "intoxicated"  as  that  term  is  ordi- 
narily understood  and  popularly  applied. 
We  would  not  be  Justified  In  disturbing  the 
verdict  on  the  evidence. 

Tbe  Judgment  is  accordingly  affirmed. 
All  the  Justices  concur,  except  -  TUBNEB, 
J.,  absent. 

(U  Okl.  122) 

MILLAR  et  al.  v.  ORATSON  et  aL 
(No.  6856.) 

(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(8vllabu$  hy  the  0<mrt.) 

1.  Ghahfebtt  ANn  Maintknanoe  <S=»7(3)  — 
GitANTB  OF  Land  Held  Advebselt. 

The  statutes  of  the  state,  intended  to  prevent 
champerty  and  maintenance,  and  the  state  ad- 
judications, rendering  inoperative  a  deed  by  a 
grantor  out  of  possession,  as  against  the  ad- 
verse holder  of  the  land,  are  inapplicable,  in- 
operative, and  ineffective  as  against  a  sale  of 
and  a  deed  to  restricted  Indian  lands  made  in 
conformity  to  the  laws  of  the  United  States  by 
and  through  its  chosen  governmental  agencies. 

2.  Pabtiks  «=6(2)— "Beal  Pabtt  in  Intek- 

E8T." 

Plaintiff  in  a  suit  in  ejectment  is  not  'the 
real  party  in  interest'  as  intended  by  section 
4681,  Bev.  Laws  1910,  unless.he  is  a  party  who 
may  be  benefited  or  injured  by  the  judgment  of 
the  court  (citing  Words  and  Phrases,  second 
series,  p.  132). 

3.  Champekty  and  Maintenance  <8=>7(3)— 
Pasties  «=>6(2)  —  Grants  or  Land  Held 
Adverselt— Beal  Paett  in  Intebest. 

In  1905  Grayson  and  Bound  went  into  posr 
session  of  the  surplus  allotment  of  one  Isbam 
Nelson,  a  full-blood  Choctaw  Indian,  under  void 
deeds  from  Miller  and  Emer,  full-blood  Indian 
heirs.  After  the  passage  of  the  act  of  May  27, 
1906  (36  Stat.  L.  312,  c.  190),  the  said  Miller 
and  Emer  conveyed  to  Allen  and  Watkins  by 
deed  approved  by  the  county  court  of  Push- 
mataha county,  and  thereafter  Alien  and  Wat- 
kins  instituted  suit  in  tbe  name  of  their  gran- 
tors. Miller  and  Bmer,  against  Grayson  and 
Bound  for  possession  of  the  land.  During  the 
pendency  of  tbe  action  Miller  and  Emer  execut- 
ed another  deed  to  the  same  tract  of  land  to 
Grayson  and  Bound,  which  deed  was  attempted 
to  be  approved  by  the  county  court  of  Pushma- 
taha county.  Beid:  (1)  The  deed  from  Miller 
and  Emer  to  Allen  and  Watkins  was  not  chant- 
pertous  as  to  Grayson  and  Bound,  defendants  in 
possession  of  the  land;  (2)  that  Miller  and 
Emer  were  not  the  real  parties  in  interest,  and 
were  not  authorized  to  institute  and  maintain 
this  action. 

Elrror  from  District  Court,  Jeflerson  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

On  motl<Hi  for  rehearing.  Affirmed,  and 
former  opinion  upheld. 

For  former  opinion,  see  165  Pac.  133. 

W.  T.  Dllley,  of  Waurika,  for  plaintlfls  in 
error.  Guy  Green,  of  Waurika,  for  defend- 
ants in  error. 

RAINEY,  J.  This  case  is  on  rehearing,  and 
for  a  clear  understanding  of  the  questions  In- 
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volved  it  Is  neceesary  to  briefly  state  tbe 
material  tacts.  The  parties  to  the  suit  will 
be  dmomlnated  as  la  the  trial  court 

[1]  Daniel  Miller  and  Charllco  Eteer  were 
plaintiffs  In  the  district  court  of  Jefferson 
oounty,  Okl.,  wherein  they  Instituted  this 
action  against  the  defendants  herein,  N.  B. 
Grayson  and  J.  M.  Bound,  to  recover  for  the 
use  and  braiefit  of  one  F.  E.  Watklns  an  un- 
divided two-thirds  Interest  In  and  to  90  acres 
of  land,  ai;d  damages  for  the  detention  there- 
of. The  land  in  controversy  Is  the  surplus 
allotment  of  one  Isbam  Nelson,  a  full-blood 
Choctaw  Indian,  who  was  a  resident  of  what 
la  now  Pushmataha  county,  Okl.,  at  the  time 
of  his  death,  In  the  year  1901.  The  land  was 
selected  by  and  set  apart  to  him  during  his 
lifetime,  and  certificates  of  allotment  issued 
therefor,  although  the  patent  to  the  land 
was  not  Issued  until  some  time  in  the  year 
1905.  Plaintiffs,  Miller  and  ESner,  who  were 
heirs  of  the  said  Isham  Nelson,  deceased, 
were  also  enrolled  as  full-blood  Choctaw  In- 
dians, and  some  time  during  the  year  1906 
attempted  by  warranty  deed  to  convey  the 
land  In  controversy  to  the  defendants,  Gray- 
son and  Bound,  bnt  said  conveyances  were 
void  and  did  not  pass  the  title  to  the  grant- 
ors, for  the  reason  that  the  restrictions  of 
one,  three,  and  five  years  upon  the  aliena- 
tion of  the  surplus  land  of  the  allottee,  as 
found  in  section  16,  Supplemental  Treaty 
with  the  Choctaw  and  Chickasaw  Nations 
(Act  Cong.  July  1,  1902,  c.  1362,  32  Stat  L. 
716),  ran  with  the  land,  and  the  heirs  of 
the  deceased,  Isham  Nelson,  were  prohibited 
from  alienating  the  same  before  the  expira- 
tion of  said  periods.  Gannon  v.  Johnston, 
40  Okl.  695,  140  Pac.  430,  Ann.  Cas.  1915D, 
622. 

On  May  7,  1909,  the  same  plaintiffs  ex- 
ecuted another  deed  to  Charles  R.  Allen, 
which  conveyance  was  approved  by  the  coun- 
ty court  of  Pushmataha  oounty,  as  required 
by  law.  i'.  E.  Watklns,  for  whose  benefit  the 
action  was  begun  in  the  district  court,  was 
a  partner  of  Allen,  and  was  Interested  in  the 
land,  although  the  deeds  were  not  taken  in 
his  name.  Allen  later,  by  a  series  of  quit- 
claim deeds,  conveyed  all  his  interest  in  the 
land  to  Watklns.  All  of  these  conveyances, 
including  the  approved  deed  of  plaintiffs  to 
Charles  R.  Allen,  are  claimed  by  the  defend- 
ants to  be  void,  because  of  the  adverse  pos- 
session of  the  land  by  the  defendants  at  the 
time  of  the  execution  of  the  deeds.  During 
the  pendency  of  the  Instant  action  the  de- 
fendants, Grayson  and  Bound,  while  they 
were  still  in  possession  of  the  land,  procured 
another  deed  from  the  plaintiffs,  Miller  and 
Emer,  to  the  same  land,  and  the  county  court 
of  Pushmataha  county,  Okl.,  attempted  to 
approve  this  deed.  On  the  original  hearing 
of  this  case  in  this  court  it  was  assumed  by 
counsel  for  plaintiffs  and  defendants  that 
the  deed  eizecuted  by  Miller  and  Bmer  in 
1909  to  Charles  R.  Allen  was  cbampertous, 


and  for  that  reason  void  as  against  Grayson 
and  Bound  under  the  decisions  of  this  court 
in  the  cases  of  Huston  v.  Scott,  20  OkL  142, 
94  Pac.  512,  35  U  E.  A  (N.  S.)  721,  and  Mill- 
er V.  Iryer,  35  Okl.  145,  128  Pac.  713,  and 
kindred  cases.  Since  our  attention  has  been 
called  to  the  fact  that  counsel  were  in  error 
in  assuming  that  the  deed  from  plaiutiffs  to 
Allen  was  champertous,  we  do  not  think  that 
we  are.  or  should  be  bound  by  the  action  of 
counsel  for  the  respective  litigants  inadvert- 
eatly  mistaking  the  law  applicable  to  the 
case. 

[2]  The  deed  from  plaintiffs  to  Allen  ex- 
ecuted in  1909,  and  approved  by  the  county 
court  of  Pushmataha  county,  Okh,  under 
the  decisions  of  this  court  in  the  cases  of 
Ashton  V.  Noble,  46,  Okl.  296,  148  Pac.  1012, 
and  Murrow  Indian  Orphans'  Home  t.  Mc- 
Clendon,  166  Pac.  1101,  not  yet  officially  re- 
ported, was  not  champertous  and  conveyed  a 
good  title  to  Allen. 

The  land  having  been  allotted  in  the  life- 
time of  the  said  Isham  Nelson,  the  surplus 
was  inalienable  on  December,  1905,  the  date 
of  the  first  deed  to  Grayson  and  Bound.  Un- 
der the  provisions  of  section  22  of  the  act  ot 
Congress  of  April  26,  1906  (34  Stat  U  137. 
c.  1876),  providing  for  the  final  disposition  of 
the  affairs  of  the  Five  Civilized  Tribes  in 
the  Indian  Territory,  the  adult  heirs  of  de- 
ceased Indians  of  either  of  the  Five  GLvl- 
llzed  Tribes  whose  selection  had  been  made 
were  authorized  to  sell  and  convey  such 
lands,  but  it  was  provided  In  said  act  that: 

"All  conveyances  made  under  this  provision 
by  heirs  who  are  full-blood  Indians  are  to  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior,  under  such  rules  and  regulations  as  he 
may  prescribe." 

The  act  oD'  Congress  of  May  27,  1908 
(36  Stat  U  312),  was  a  substitute  for  the 
act  of  April  26,  1906.  with  reference  to  the 
alienation  of  said  lands,  and  it  was  therein 
expressly  provided: 

"That  no  conveyance  of  any  interest  of  any 
full-blood  Indian  heir  in  such  land  shall  be 
valid  unless  approved  by  the  court  having  ju- 
risdiction of  the  settlement  of  the  estate  of  said 
deceased  allottee." 

From  the  time  of  the  taking  effect  of  the 
act  of  May  27,  1908,  the  surplus  allotment  of 
Isham  Nelson  could  be  conveyed  by  his  full- 
blood  heirs  only  on  approval  of  their  deed  by 
the  county  court  of  Pushmataha  oounty.  The 
deed  from  plaintiffs  to  Allen  was  executed 
and  approved  in  conformity  to  the  provi- 
sions of  said  act,  and  said  conveyance,  hav- 
ing been  made  in  conformity  to  the  laws  of 
the  United  States,  and  by  and  through  its 
chosen  governmental  agencies,  is  valid,  and, 
as  was  decided  in  the  case  of  Ashton  v.  No- 
ble, supra: 

"The  statutes  of  the  state,  intended  to  prevent 
champerty  and  maintenance,  and  the  state  ad- 
judications, rendering  inoperative  a  deed  by  a 
grantor  out  of  possession,  as  against  the  adverse 
holder  of  the  land,  are  inapplicable,  iuopoative, 
and  ineffectivei" 
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paixicK,  io(  rac.  sin,  n:  a.  <jouins  iny.  lyo. 
V.  Beard,  46  OkL  310,  148  Pac.  846,  Asbton 
y.  NoMe,  supra,'  and  Murrow  Indian  Or- 
phans' Home  T.  McClendon,'  supra,  tbat  wbere 
there  Is  a  conflict  between  tbe  acts  of  Con- 
gress and  the  state  law  with  reference  to  the 
alienation  of  these  lands,  the  state  law  falls 
and  the  rights  of  the  parties  must  be  deter- 
mined by  the  laws  of  Congress  applicable 
thereto.    In  the  Collins  Case  we  said: 

"When  the  question  of  the  removal  of  restric- 
tions from  allotted  lands,  or  the  right  of  aliena- 
tion of  such  lands,  or  the  power  of  alienation  is 
involved,  we  must  look  to  tbe  acta  of  Congress 
and  to  those  acts  and  laws  alone.  In  other 
words,  if  a  state  law,  by  its  language,  or  through 
its  proper  construction  or  its  operation,  would 
permit  the  alienation  of  a  restricted  Indian  al- 
lotment, or  render  a  deed  thereto  effective,  where 
the  land  would  not  be  alienable,  or  the  deed 
thereto  effective,  under  the  acts  of  Congress  deal- 
ing with  the  subject-matter,  then  the  state  laws 
faD;  and  this  because  the  federal  government 
retained  jurisdiction  in  these  Indian  matters 
to  the  extent  stated  in  the  Enabling  Act,  under 
the  terms  of  which  Oklahoma  became  a  state; 
and  this  reservation  of  jurisdiction  was  assented 
to  in  the  Constitution  which  the  people 
adopt^" 

The  facts  In  tbe  case  of  Asbton  v.  Noble, 
supra,  are  similar  to  tbe  facts  In  tbe  case 
tinder  consideration.  There  Asbton  became 
the  owner  of  the  fee  in  the  lands  involved  in 
that  action  through  a  purchase  of  the  same 
made  in  conformity  to  the  laws  of  the  United 
States,  and  under  the  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Interior, 
upon  whom  was  conferred  such  authority  by 
act  of  Congress.  Tbe  only  difference  in  the 
two  cases  is  that  in  tbe  case  at  bar  tbe  deed 
was  approved  by  the  county  court  having  ju- 
risdiction of  the  settlement  of  the  estate  of 
the  deceased  allottee,  the  agency  designated 
by  tbe  act  of  Congress  of  May  27,  1908,  in 
lieu  of  the  Secretary  of  tbe  Interior,  who 
had  theretofore  been  authorized  to  and  had 
exercised  such  power.  There  is  no  distinc- 
tion in  principle.  We  can  add  little  to  what 
was  there  said  by  the  learned  commissioner. 
We  quote  from  the  opinion : 

"On  this  point  we  have  no  doubt  but  that  the 
government  of  the  United  States,  in  handling 
the  restricted  lands  of  these  Indians,  could, 
when  authority  by  laws  of  the  United  States  is 
conferred  so  to  do,  arrange  for  the  sale  and  ap- 
prove a  conveyance,  passing  the  title  to  such 
lands  without  inquiring  as  to  whether  or  not 
there  are  persons  unlawfully  holding  adversely, 
and  without  regard  to  our  state  statutes  relat- 
ing thereto,  or  our  adjudications  holding  inop- 
erative conveyances  made  as  against  adverse 
holders,  based  upon  the  statute  regarding  cbam- 
l>erty  and  maintenance.  The  power  of  the  fed- 
eral government  over  these  restricted  Indian 
lands  was  retained  in  the  Enabling  Act,  and  was 
agreed  to  bv  the  people  of  this  state  in  the  Con- 
stitution wnich  they  adopted." 

From  tbe  above  it  appears  that  tbe  deed 
executed  in  1009  by  Miller  and  Emer,  and 
approved  by  tbe  county  court  of  Pushmataha 
county,  divested  tbe  plaintiffs  of  all  their  ti- 
tle to  the  land  in  controversy,  that  under  the 
terms  of  said  deed  Charles  R.  Allen  and  F. 
£/.  Watklns  became  the  fee-simple  owners  of 


ana  uiac  saia  aeea  was  noc  cnampenous  as 
to  the  defendants,  Grayson  and  Bound,  but 
was  valid  as  to  them  and  against  all  the 
world.  It  follows  tbat  when  Miller  and 
EJmer'  subsequently  attempted  by  deed  ap- 
proved by  the  county  court  of  Pushmataha 
county  to  convey  tbe  same  interest  in  the 
same  land  to  tbe  defendants,  Grayson  and 
Bound,  said  deed  did  not  convey  any  title, 
but  was  null  and  void. 

We  are  now  confronted  with  a  more  seri- 
ous question.  We  have  a  case  where  the 
suit  was  Instituted  in  the  name  of  tbe  gran- 
tors, Miller  and  Emer,  and  against  tbe  de- 
fendants, Grayson  and  Bound,  for  the  use 
and  benefit  of  one  F.  E.  Watkins.  Counsel 
for  plainUffs  attempt  to  justify  this  proce- 
dure under  tbe  authority  of  Gannon  ▼.  John- 
ston, supra,  wherein  it  was  held  that  a 
champertous  grantee  may  maintain  a  suit 
against  the  person  in  adverse  possession  of 
the  land  conveyed  in  the  name  of  his  cham- 
pertous grantors.  But  the  case  is  not  in 
point ;  for,  as  we  have  already  seen,  tbe  deed 
from  Miller  and  Emer  to  Allen  was  valid, 
and  not  champertous.  Assuming  ttiat  MUler 
and  Emer  were  Watklns'  grantors,  even 
though  his  name  was  not  in  the  deed,  tbe 
question  arises:  May  Watklns  maintain  tbe 
suit  in  tbe  name  of  his  grantors  MUler  and 
Emer? 

Section  4681,  Rev.  Laws  of  Oklahoma  1910, 
provides: 

"Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  other- 
wise provided  in  this  article.' 

Under  the  above- provision  of  tbe  Code,  is 
the  grantor  in  a  valid  deed  not  tainted  with 
champerty  and  maintenance  tbe  real  party  In 
interest  authorized  to  maintain  an  action  for 
the  recovery  of  possession  of  land? 

Since  the  Code  provides  that  the  action 
must  be  prosecuted  in  tbe  name  of  tbe  real 
party  In  interest,  tbe  action  must  fail  if  tbe 
plaintiffs  are  shown  not  to  be  the  real  parties 
In  interest         , 

In  tbe  case  of  Hamilton  v.  Wright,  37  N. 
Y.  502,  we  Und  the  following  interesting  and 
instructive  observations: 

"It  wag  settled  before  the  Code  was  adopted 
that  a  deed  of  lands  held  in  adverse  possession 
was  good  against  the  grantor  and  his  heirs, 
and  against  strangers,  though  void  as  against 
the  party  in  possession  of  the  land  at  the  time 
of  its  execution;  that,  being  void  as  to  the  lat- 
ter, the  grantor  could  maintain  the  action  to 
recover  the  possession,  and  the  grantee  could 
not;  but  that  a  recovery  in  the  name  of  the 
grantor  inured  to  the  benefit  of  his  grantee. 
•  *  *  When,  therefore,  the  Code  had,  in  sec- 
tion 111,  provided,  tbat  every  action  should  be 
brought  in  the  name  of  the  real  iiarty  in  intet^ 
est,  a  doubt  arose  whether  an  action  to  recover 
lands  thus  conveyed  could  be  brought  by  any 
one.  If  brought  in  the  name  of  the  grantee,  he 
could,  as  against  the  party  in  possession,  show 
no  title;  for,  as  against  such  party,  his  deed 
was  void.  If  brought  in  the  name  of  the  gran- 
tor, it  might  be  shown  that  he  was  not  the  real 
party  in  interest,  becanse,  if  he  recover,  his  re- 
covery would  inure,  not  for  his  own  benefit,  but 
for  the  benefit  of  the  grantee.    The  Code  was 
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therefore  amended  ao  as  to  ezdode  mdi  a  con- 
clusion, by  adding  to  the  section  the  provision 
that  'an  action  may  be  maintained,  by  a  grantee 
of  land,  in  the  name  of  a  grantor,  when  the 
grant  or  grants  are  void,  by  reason  of  the  actnal 
possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor  at  the  time  of 
the  delivery  of  the  grant.' " 

Mr.  Black,  In  his  Law  Dictionary,  p.  991, 
defines  the  real  party  In  interest,  within 
the  meaning  of  this  statute,  as  follows: 

"In  statutes  requiring  suits  to  be  brought  in 
the  name  of  the  'real  party  in  interest,'  this 
term  means  the  person  who  is  actually  and  sub- 
stantially interested  in  the  subject-matterj  as 
distinguished  from  one  who  has  only  a  nominal, 
formal,  or  technical  interest  in  it,  or  connection 
with  if 

The  author  of  15  Enc.  PL  &  Pr.  p.  710, 
■ays: 

"The  real  party  in  interest,  within  the  mean- 
ing of  this  provision  of  the  Code,  is  the  person 
who  will  be  entitled  to  the  benefits  of  the  ac- 
tion if  successful ;  one  who  is  actually  and  sub- 
stantially interested  in  the  subject-matter,  as 
distinguished  from  one  who  has  only  a  nominal, 
formal,  or  technical  interest  in  or  connection 
with  it" 

Mr.  Bliss,  In  bis  work  on  Code  Pleading 
(3d.  Ed.)  note  to  section  45,  says : 

"This  raises  the  question,  Who  is  the  'real 
party  in  interest'?  The  'real  party  in  interest' 
Is  the  party  who  is  to  be  benefiteid  or  injured 
by  the  judgment  in  the  case." 

In  Words  and  Phrases,  Second  Series,  p. 
132,  a  "real  party  In  Interest"  is  defined  as 
follows : 

"The  test  of  whether  one  is  the  real  party  in 
suit  is:  Does  he  satisfy  the  call  for  the  per- 
son who  has  the  right  to  control  and  receive 
the  fruits  of  the  litigation  ?  The  rule  is  stated 
in  a  recent  ably  written  work  thns:  The  real 
party  in  interest,  within  the  meaning  of  the  pro- 
vision of  the  Code,  is  the  person  who  will  be 
entitled  to  the  benefits  of  the  action  if  success- 
ful; one  who  is  actually  and  substantially  in- 
terested in  the  subject-matter,  as  distinguished 
from  one  who  has  only  a  nominal,  formal,  or 
technical  interest  in  or  connection  with  it.' 
Gross  V.  Heclcert,  97  N.  W.  952,  954,  120  Wis. 
314." 

In  tbe  case  of  M.,  K.  ft  T.  Ry.  Co.  y.  Lena- 
ban,  39  Okl.  283,  135  Pac  383,  tbls  court 
said: 

"Want  of  lepal  capacity  to  sue  refers  to  a 
general  legal  disability,  such  as  infancy,  idiocy, 
lunacy,  or  want  of  title  in  the  plaintiff  to  the 
character  in  which  be  sues.  Tlierefore,  when 
the  plaintiff  is  a  natural  person,  under  no  legal 
disability  to  maintain  actions,  a  failure  to  state 
a  cause  of  action  in  her  own  favor  goes  to  the 
sufficiency,  in  substance,  of  the  petition,  not  to 
her  legal  capacity." 

In  Pomeroy's  Code  Rem.  f  76,  It  Is  stated: 
"It  is  no  longer,  consistently  with  the  provi- 
sions of  the  Codes,  possible  for  one  person  to  sue 
'to  the  use  of  another,  as  was  common  in  some 
states.  The  parties  beneficially  interested  must 
themselves  bring  the  action." 

The  facts  In  tbe  case  of  Jackson  et  aL 
V.  McGIlbray,  46  Okl.  208,  148  Pac  708,  are 
similar  on  this  point  to  tbe  facts  in  tbe 
present  case.  Tbe  second  paragraph  of  the 
syllabus  reads: 

"Plaintiff  in  a  suit  in  ejectment  is  not  'the 
real  party  in  interest,'  as  intended  by  section . 


4681,  Rev.  Laws  1910,  unless  he  Is  a  party 
who  may  be  benefited  or  injured  by  the  judg- 
ment in  the  case." 

[3]  An  examination  of  the  record  in  tbe 
present  case  discloses  that  It  was  strenuous- 
ly Insisted  by  the  defendants  that  plaintiffs. 
Miller  and  Emer,  were  not  the  real  parties 
In  Interest  in  the  action,  and  that  they  bad 
no  right  to  Institute  or  maintain  this  suit. 
It  also  appears  that  the  suit  was  not  only 
dot  instituted  at  their  instance  and  request, 
but  contrary  to  their  express  wishes.  Even 
after  tbe  action  was  commenced  plaintiffs 
attempted  to  dismiss  IL 

From  what  we  have  said  and  the  author- 
ities cited  in  support  thereof,  It  follows  that, 
while  the  defendants  Grayson  and  Bound  did 
not  obtain  any  title  by  virtue  of  tbe  deed 
executed  to  them  by  plaintiffs  during  the 
pendency  of  this  action,  yet  the  plaintiffs 
did  not  have  any  Interest  In  the  controversy, 
and,  as  -they  would  not  be  entitled  to  the 
fruits  of  tbe  litigation,  tbey  were  without 
authority  to  institute  and  maintain  tbe  ac- 
tion. Since  plaintiffs  were  not  tbe  real 
parties  li>  interest  the  trial  court  was  right 
In  rendering  Judgment  for  tbe  defendants 
as  against  the  plaintiffs,  Miller  and  Emer, 
but,  as  Allen  and  Watklns  are  not  parties 
to  this  proceeding,  their  right  to 'sue  for  the 
possession  of  tbe  land  cannot  at  this  time 
be  determined. 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur,  except  THACKER, 
J.,  who  concurs  in  tbe  conclusion,  and  KANE, 
J.,  absent. 

(M  OkL  »> 
GRAND  LODGE  K.  P.  OF  NORTH  AMERI- 
CA, etc.,  V.  FARMERS'  ft  MERCHANTS' 
BANK  OF  BOLBY.    (No.  7277.) 

(Supreme  Court  of  Oklahoma.    July  81,  1917.) 

(ByUalHt  hy  the  Court.) 

1.  PusADiNo  «=364(2)— Motion  to  Stbikb— 
IBBELKVANT  Matter. 

It  is  not  error  for  the  court,  oo  moti<m  of 
defendant,  to  strike  irrelevant  matter  from  plain- 
tiff's petition. 

2.  Tbiai.  ®=>139(1) — ^DiBKCTioir  or  Vebdict. 

Where  there  is  not  any  competent  testimony 
offered  sustaining  the  alle^tions  of  plaintiff's 
petition,  it  is  not  error  for  the  court  to  direct  a 
verdict  for  tbe  defendant. 

Hardy  and  Kane,  JJ.,  dissenting. 

Error  from  District  Court,  Okfuskee  Coun- 
ty; John  Cbmthers,  Judge. 

Action  by  tbe  Grand  Lodge  Knights  Pyth- 
ias of  North  America,  South  America,  Eu- 
rope, Asia,  Africa,  and  Australia  and  the 
Grand  Jurisdiction  of  Oklahoma  against  the 
Farmers'  ft  Merdiants'  Bank  of  Boley. 
There  was  a  judgment  tor  defendant,  and 
plaintur  brings  error.    AfiBlrmed. 

E.  T.  Barbour,  of  El  Reno,  for  plaintiff  In 
error.  J.  B.  Patterson  and  C.  T.  Huddleston, 
both  of  Okemah,  for  defendant  in  error. 
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RAINBY,  J.  The  plaintiff  In  error,  plain- 
tiff below,  is  a  negro  fraternal  organization 
Incorporated  under  tbe  laws  of  the  state  of 
Oklahoma,  and  the  defendant  in  error,  de- 
fendant below,  is  a  state  bank  doing  a  gen- 
eral banking  bosinesB  in  the  town  of  Boley, 
Okl.  Parties  will  be  hereinafter  designated 
as  in  the  trial  court 

Tbe  plaintiff  instituted  this  action  in  the 
district  court  of  Okfuskee  county,  Okl.,  for 
the  recovery  of  the  sum  of  $4,007.66,  which 
amount  it  alleged  was  due  It  by  said  bank  as 
a  balance*  on  hand  In  said  bank  of  the  funds 
deposited  therein  by  one  S.  M.  DlUard,  Who 
was  alleged  to  be  the  Orand  Master  of  Ex- 
chequer, or  treasurer  of  the  plaintiff'^/  lodge. 
The  material  allegations  of  the  petition  are 
that  the  defendant  bank  was  the  depceiting 
bank  of  the  funds  of  the  plaintiff,  said  funds 
being  deposited  in  said  bank  in  the  name  of 
its  Grand  Master  of  Exchequer,  S.  M.  Dillard, 
and  that  upon  the  10th  day  of  July,  1913,  the 
plaintiff  had  on  deposit  in  said  bank  funds 
belonging  to  tbe  .plaintiff  in  the  sum  of  96,- 
868.02;  that  since  said  time  the  plaintiff, 
through  Its  authorized  officers  and  through 
Its  Grand  Master  of  Elxchequer,  had  drawn 
checks  on  said  account  aggregating  $1,861.36, 
and  no  more,  leaving  a  balance  on  hand  as 
above  stated. 

Upon  motion  filed  by  the  defendant  tbe 
coart  struck  from  said  petition  tbe  following 
allegations: 

"That  on  or  about  said  10th  day  of  July,  1913, 
the  refrular  annual  session  of  the  said  Grand 
liOdge  Knights  Pythias  of  North  America,  South 
America,  Europe,  Asia,  Africa,  and  Australia 
and  the  Grand  Jurisdiction  of  Oklahoma  was 
being  held  in  Boley,  Okl.,  and  at  which  session 
the  report  of  said  S.  M.  Dillard,  Grand  Mas- 
ter of  the  Exchequer,  was  submitted  to  said 
session  of  plaintiff  lodge  showing  a  balance  in 
said  bank  to  the  credit  of  said  plaintiff  lodge  of 
$5,869.02;  that  said  S.  M.  Dillard,  Grand  Mas- 
ter of  the  Exchequer,  with  said  report,  sabmit- 
ted  to  said  session  of  said  plaintiff  lodge,  and 
to  the  members  thereof  assembled,  a  certified 
check  of  the  defednant  bank  herein,  which  cer- 
tified check  was  duly  and  regularly  certified  to 
by  D.  J.  Turner,  the  cashier  of  said  defendant 
bank;  that  the  said  certified  check  so  drawn  and 
delivered  by  said  bank  was  for  the  sum  of  $5,- 
869.02;  that  said  certified  check  of  said  bank, 
BO  certified  by  its  cashier  as  aforesaid,  and  rep- 
resenting the  funds  en  deposit  in  said  bank  be- 
longing to  this  plaintiff,  was  upon  said  10th  day 
of  July,  1913,  delivered  to  said  S.  M.  Dillard, 
Grand  Master  of  tbe  ETxcbequer  by  defendant 
bank;  that  said  check  of  defendant  bank  was 
presented  to  said  session  of  said  plaintiff  lodge 
on  said  10th  day  of  July,  1913,  and  was,  on 
the  Uth  day  of  July,  1913,  redelivered  to  said 
defendant  bank  by  said  S.  M.  Dillard." 

The  defendant  answered,  and  denied  all 
tbe  material  allegations  in  tbe  plaintiff's  pe- 
tition, and  further  alleged  that  one  &  M. 
Dillard  had  carried  a  checking  account  with 
the  defendant  bank,  and  made  deposits  there- 
in, and  checked  against  said  account  as  "S. 
M.  Dillard,  Treasurer";  that  the  said  S.  M. 
Dillard  was  furnished  with  a  passbook;  which 
was  balanced  from  time  to  time,  and  the 
canceled  checks  and  passbook  turned  over  to 


him.  Defendant  attached  a  verified  item- 
ized statement  of  account,  showing  a  balance 
on  band  to  the  credit  of  S.  M.  Dillard,  Treas- 
urer, In  the  sum  of  I58JS2,  which  the  defend- 
ant alleged  that  it  was  ready  and  willing  to 
pay  on  a  properly  drawn  check  or  order,  and 
had  at  all  times  been  willing  to  pay  to  the 
holder  of  a  properly  drawn  check.  Defendant 
also  denied  that  the  funds  were  in  the  name 
of  the  plaintiff,  or  that  the  plaintiff  bad  any 
Interest  thereto.  The  answer  was  verified, 
and  alleged  the  account  was  true  and  cor- 
rect, nie  plaintiff  did  not  file  a  reply  to  this 
answer. 

At  the  trial  in  the  district  court  plaintiff 
introduced  its  evidence  and  rested,  whereup- 
on the  court,  upon  motion  of  tbe  defendant. 
Instructed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  which  was  according- 
ly done.  To  this  action  of  the  court  the  plain- 
tiff excepted,  and  after  a  motion  for  a  new 
trial  was  filed  and  overruled  brings  the  case 
here. 

[1  ]  Plaintiff  complains  of  the  action  of  the 
trial  court  in  striking  the  above  paragraph  In 
its  petition,  and  In  rejecting  certain  testi- 
mony offered  by  it,  which  It  claims  was  rele- 
vant and  competent,  and.  If  permitted  to  go 
to  the  Jury  under  proper  instructions,  would 
have  entitled  the  plaintiff  to  recover.  We 
do  not  deem  it  necessary  to  set  out  at  length 
all  the  testimony  rejected.  •  It  was-  all  direct- 
ed to  prove  the  allegations  in  that  portion  of 
its  petition  stricken  by  the  court  on  motion 
of  the  defendant  Tbe  scope  of  this  evidence 
is  as  follows: 

One  W.  EI.  Day  was  called  as  a  witness  for 
the  plaintiff,  and  testified  \a  substance  that 
he  was  a  school-teacher  by  occupation,  and 
had  lived  in  Muskogee  for  two  y6ars;  that 
on  July  10,  1913,  he  was  chairman  of  the 
Grand  Lodge  Knights  Pythias,  and  that  it  was 
his  duty  to  check  the  financial  report  of 
the  Grand  Master  of  the  Exchequer;  that  he 
knew  S.  M.  Dillard,  of  Ardmore,  OkL,  whv 
had  been  Grand  Master  of  the  Elxcbeqner, 
and  held  su(di  office  at  the  time  of  the  con- 
vening of  the  Grand  Lodge  of  said  organiza- 
tion at  Boley,  Okl.,  on  July  10, 1913;  that  he 
had  audited  and  chedied  up  the  financial  re- 
port of  the  said  S.  M.  Dillard  as  Grand  Mas- 
ter of  the  Exchequer  of  said  lodge;  that  said 
report  showed  tbat  the  said  Dillard  held  for 
said  lodge  something  over  $5,000;  that  the 
said  Dillard  exhibited  to  him  a  check  for  the 
amount  shown  by  his  report,  said  check  being 
signed  by  D.  J.  Turner,  cashier  of  defendant 
bank.  This  witness  did  not  attempt  to  say 
that  the  check  was  certified,  but  stated  that 
it  had  tbe  appearance  of  a  genuine  certified 
check;  that  Turner's  name  was  written 
across  the  end  of  the  check  in  red  ink,  but 
that  he  did  not  see  Turner  sign  tbe  check. 

Witness  S.  M.  DUlard,  called  by  tbe  plain- 
tiff, testified  that  he  was  an  undertaker  by 
profession  and  had  resided  In  Ardmore  for 
about  twenty  years;    that  on  July  10,  1913, 
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he  was  Grand  Master  of  the  Exchequer  of 
plaintiff  lodge,  and  had  been  for  aboat  five 
years;  that  as  such  officer  he  had  In  his  pos- 
session the  funds  belonging  to  the  lodge,  and 
that  as  he  received  the  money  he  would  de- 
posit It  In  the  Farmers'  &  Merchants'  Bank 
of  Boley,  Okl.,  and  that  It  was  drawn  out 
by  checks;  that  he  was  In  Boley,  attending 
the  Grand  Lodge  in  regular  annual  session; 
that  he  made  a  report  to  said  lodge,  and  at 
the  same  time  exhibited  to  the  auditing  com- 
mittee a  check  for  about  $5,800 ;  that  he  re- 
turned the  check  to  the  Farmers'  &  Mer- 
chants' Bank  of  Boley,  Okl.,  and  that  he  had 
never  had  the  check  since  that  time.  When 
asked  to  describe  the  check,  witness  said,  "It 
was  a  little  check  about  Oiat  long  (Indicating 
on  his  hand),"  and  that  it  was  made  out  in 
black  ink,  and  be  signed  it  and  Mr.  Turner 
signed  IL  Witness  was  then  asked  to  whose 
order  the  check  was  made  payable,  to  which 
he  replied: 

"A.  I  cannot  describe  just  exactly  how  it  was 
made;  it  answered  the  purpose  of  the  committee 
all  right;  ther  never  made  any  kick  on  it." 

When  asked  if  the  check  was  made  payable 
to  the  Grand  Lodge,  or  to  Mmself  as  Grand 
Master  of  the  ESzchequer  of  said  lodge,  the 
witness  answered: 
'  "A.  It  was  one  of  us." 

Vniea  asked  if  the  check  was  certified,  be 
said: 

"A.  It  was  just  -as  I  have  said.  I  do  not 
know  whether  it  was  a  certified  check.  It  an- 
swered the  purpose  of  the  committee.  It  was 
written  out  in  black  ink,  and  I  suppose  it  was." 

Witness  further  testified  that  he  did  not 
know  whether  Turner  signed  the  check  on 
the  face  or  on  the  back.  With  reference  to 
the  manner  in  which  the  check  was  procured, 
Dillard  testified  that  on  the  day  before  the 
meeting  of  the  Grand  Lodge  he  went  to  Tur- 
ner, and  requested  Turner  to  help  him  out, 
as  he  (Dillard)  was  short  in  the  Grand  Lodge 
funds,  and  did  not  have  the  amount  of  money 
on  hand  which  the  report  called  for;  that 
Turner  answered: 

"  'Well,  Dillard,  I  will  do  what  I  can  for  you, 
hut  that  is  a  pretty  poor  policy,  but  I  will  do 
anything  to  help  .vou  out;'  and  he  said  to  me 
that  evenine,  'When  are  your  elections  going 
to  be?'  and  I  said,  'To-morrow  evening;'  and  he 
said,  'Come  back  to-morrow,  and  we  will  talk  it 
over.'  The  next  day  I  called  at  the  bank  and 
talked  with  him.  He  kinder  acted  a  Uttle  slow, 
but  said,  'I  will  help  you  out  this  time;'  and  he 
gave  me  the  check." 

The  witness  also  testified  that  at  the  time 
he  made  said  report  that  he  did  not  have 
anything  like  $5,000  on  deposit  in  the  de- 
fondant  oanK,  but  that  he  was  unable  to  say 
bow  much  he  really  Iiad  on  deposit;  that 
some  time  after  the  meeting  of  the  Grand 
Lodge  he  had  a  conversation  with  Turner 
with  reference  to  the  check  given  him  by 
Turner,  in  which  Turner,  said: 

"Dillard,  you  know  I  have  not  used  any  of 
the  money,  and  you  know  I  have  helped  you  out 
all  along.  It  is  mighty  bad,  that  they  want  me 
to  pay  for  something  I  didn't  have.  You  remem- 
ber, when  the  Grand  Lodge  met,  you  didn't  have 
but  about  $500,  or  a  little  of  the  rise,  and  on 


the  first  day  yon  gave  me  $1,095.78,  and  during 
your  Grand  Lodge  was  here  you  only  put  in 
$450;  that  don't  look  like  $5,000." 

The  above  testimony,  which  was  rejected 
by  the  court,  is  the  strongest  testimony  of- 
fered by  the  plaintiff.  Prom  said  testimony 
it  conclusively  appears  that  S.  M.  Dillard. 
treasurer  of  the  plaintiff  lodge,  had  embez- 
zled the  funds  of  the  organization,  and  thati 
In  order  to  secure  the  approval  of  his  report 
by  the  auditing  committee  of  the  lodge.  Dil- 
lard practiced  deceit  on  said  committee  by 
fraudulently  representing  that  he  had  said 
funds,  aggregating  $5,800.  on  deposit  in  de- 
fendant bank,  when  in  truth  and  in  fact  said 
funds  had  been  diecked  out  by  him.  In 
practicing  said  deceit  and  fraud  he  had  the 
assistance  of  one  D.  J.  Turner,  the  cashier 
of  the  defendant  Iwnk,  who  had  signed  his 
name  to  the  check,  which  plaintiff  contended 
was  a  certified  clieck.  We  must  nmfess  that 
we  are  unable  to  say  from  the  record  whether 
Turner  had  signed  the  check  as  drawer  or 
Indorser,  or  had  certified  to  the  same. 

If  we  understand  the  plaintiff's  contention, 
It  is  that  all  of  that  part  of  the  petition  with 
reference  to  the  certified  check  was  relevant, 
and  should  not  have  been  stricken,  and  that 
evidence  offered  in  support  thereof  should 
have  t>een  received;  that,  whHi  plaintiff's 
treasurer  accompanied  his  financial  report 
with  the  purported  check  drawn  on  the  de- 
fendant bank  for  $5,869.02,  said  aUeged  cer- 
tified check  Imported,* as  a  matter  of  law, 
that  plaintifl,  at  the  time  the  check  was 
drawn,  had  the  amount  of  money  for  which 
the  check  was  drawn  on  deposit  in  the  de- 
fendant bank ;  and  that  in  this  action  on  the 
deposit  defendant  la  estopped  to  deny  that 
the  amount  of  said  deposit  was  as  shown  by 
said  check.  In  support  of  tbJa  position  coun- 
sel for  plaintiff  relies  upon  section  284^  Re- 
vised Laws  of  Oklahoma  1910,  which  reads 
as  follows: 

"It  shall  be  unlawful  for  any  officer,  clerk  or 
agent  of  any  bank  doing  business  under  this 
chapter  to  certify  any  check,  draft  or  order 
drawn  upon  the  bank  unless  the  person,  firm  or 
corporation  drawing  such  check,  draft  or  order 
has  on  deposit  with  the  bank  at  the  time  aucb 
check,  draft  or  order  ia  certified  an  amount  of 
money  equal  to  the  amount  specified  in  sacb 
check.  Any  check,  draft  or  order  so  certified  by 
the  duly  authorized  officer  khall  be  a  good  and 
valid  obligation  against  any  such  bank,  but  the 
officer,  clerk  or  agent  of  any  bank  violating  the 
provisions  of  this  section  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  shall  be  punisb- 
ed  as  provided  herein." 

As  we  understand  the  law,  In  an  actlwi  by 
a  bona  fide  holder  of  a  certified  check  against 
the  bank  that  has  certified  the  check,  said 
bank  Is  estopped  to  deny  the  vaUdlty  of  said 
certified  check  as  a  draft  upon  the  funds  of 
the  drawer.  The  certification  by  the  bank 
is  equivalent  to  a  representation  that  the 
drawer  of  the  check  has  8um<nent  funds  in 
the  bank  with  which  to  pay  the  check,  and 
that  the  bank  retains  such  funds  to  pay  the 
check  promptly  when  presented.  It  has  been 
held  that  no  particular  form  of  words  are 
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necessary,  where  it  clearly  appears  that  a 
certification  Is  intended.  Under  such  cir- 
cumstances it  Is  Immaterial  whether  the  bank, 
had  sufficient  funds  of  the  drawer  or  not. 

[2]  In  thds  case,  if  plaintiff's  action  had 
been  predicated  upoa  the  certified  check,  and 
proper  proof  had  been  made  thereof,  it  might 
be  entitled  to  recover.  But  such  is  not  the 
case.  Plaintiff  did  not  sue  upon  the  check, 
but  instituted  his  action  upon  the  account  or 
d^osit  He  never  presented  the  check  to  the 
bank,  nor  demanded  payment  thereof.  The 
proof  shows  that  the  check  was  voluntarily 
surrendered  to  the  ~  bank.  The  petition  can- 
not be  construed  as  a  suit  upon  a  certified 
check,  for  it  was  wanting  in  many  of  the 
essential  elements  of  such  a  suit  Plaintiff 
did  not  attach  a  copy  of  the  check  to  Its  peti- 
tion, nor  did  it  claim  to  be  the  legal  holder 
and  owner  of  the  check ;  neither  was  there 
an  allegation  of  the  presentation  of  the  check, 
or  demand  for  payment  thereof.  After  the 
paragraph  with  reference  to  the  check  was 
stricken,  plaintiff  did  not  ask  leave  to  amend 
Its  petition.  In  order  to  state  a  canse  of  ac- 
tion based  upon  the  check ;  nor  do  we  under- 
stand the  plaintiff  contends  that  the  action 
was  on  the  check.  Under  these  drcnm- 
stances,  we  are  of  the  opinion  that  the  only 
Issue  In  the  case  was  the  amount  of  plalntifTs 
deposit  or  account  in  the  defendant  bank, 
and  all  reference  to  the  certified  check  and 
Dillard's  report  to  the  lodge  as  treasurer  was 
irrelevant,  and  the  objections  to  the  admis- 
sibility thereof  were  properly  sustained.  We 
do  not  think  the  authorities  dted  by  plaintiff 
are  in  point.  AH  of  them  In  effect  hold  that, 
in  an  action  on  a  certified  _check,  the  bank  is 
estopped  to  deny  its  respon'slbll'lty.  With  this 
testimony  out  of  the  case,  we  do  not  find  any 
relevant  and  competent  testimony  that  would 
entitle  the  plaintiff  to  recover.  The  ac- 
count was  not  proven.  Plaintiff  did  not  offer 
In  evidence  the  passbook  furnished  by  the 
bank  to  its  treasurer,  Dlllard,  nor  the  orig- 
inal deposit  slips  kept  in  the  files  of  the  bank, 
nor  any  of  the  books  of  the  bank,  although  it 
examined  S.  M.  Dillard  as  a  witness,  and 
although  It  had  D.  3.  Turner,  cashier  of  de- 
fendant bank,  served  with  a  subpcena  duces 
tecum,  commanding  him  to  bring  all  the 
books,  papers,  and  records  of  the  bank  relat- 
ing to  the  account  of  the  bank  with  S.  M. 
Dillard,  or  S.  M.  Dlllard,  Treasurer.  In  ad- 
dition to  this,  defendant's  itemized  verified 
account,  which  it  alleged  in  its  answer  to  be 
true  and  correct,  was  not  denied  under  oath 
by  the  plaintiff. 

We  have  carefully  read  the  evidence  In  the 
case,  and  to  us  it  conclusively  appears  that 
plaintiff  lodge  only  bad  on  deposit  In  said 
bank  the  sum  of  $58.06,  which  the  bank  of- 
fered to  pay  upon  a  properly  drawn  check, 
and,  even  though  the  cashier  of  the  bank  was 
guilty  of  reprehensible  conduct  in  assisting 
the  treasurer  of  plaintiff  lodge  to  fraudulent- 
ly procure  the  approval  of  his  report,  that 


under  the  law  the  defendant  bank  in  this  ac- 
tion on  tbe  account  or  deposit  is  not  liable. 

The  Judgment  of  the  trial  court  is  afBnned. 
All  the  Justices  concur,  except  HARDY,  J., 
who  dissents,  and  KANE,  J.,  not  partic- 
ipating. 


BEX  PETEOIiEUM  CO.   v.  BLACK   PAN- 
THER OIL  &  GAS  CO.  et  aL 
(No.  8200.) 

(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(ByUalHu  by  <h«  Court.) 
BviDBWOE  «=3443(1)— Parol  Evidence  Rum 

— DOCUMENTART  BVIDENCB. 

Where  an  oral  contract  is  sued  upon,  and  a 
written  contract  is  attached  to  the  petition  as 
an  exhibit,  which  the  plaintiff  alleges  was  made 
and  entered  into  as  a  part  of  the  oral  contract, 
and  for  the  purirase  of  carrying  out  the  oral 
contract,  and  no  other,  held,  that  such  petition 
is  not  subject  to  demurrer  on  the  ground  that 
the  oral  contract  declared  upon  attempts  to  vary 
the  terms  of  a  written  contract. 

(Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Ck>un- 
ty ;  Geo.  W.  caark.  Judge. 

Action  by  the  Rex  Petroleum  Company, 'a 
corporation,  against  the  Black  Panther  Oil  & 
Gas  Company,  a  corporation,  and  another. 
There  was  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Mathews  &  Oursler,  of  Cushlng,  for  plain- 
tiff In  error.  Stuart,  Cruce  &  Crnce,  of  Okla- 
homa City,  for  defendants  In  error. 

WEST,  C.  This  Is  an  action  commenced 
In  the  district  court  of  Oklahoma  county  on 
November  2,  1916,  by  plaintiff  In  error.  Rex 
Petroleum  Company,  who  will  hereinafter  be 
referred  to  as  plaintiff,  against  the  Black 
Panther  Oil  &  Gas  Company,  a  corporation, 
and  Howard  Webber,  defendants  In  error, 
who  wiU  hereinafter  be  referred  to  as  de- 
fendants, to  recover  $1,000,  which  plaintiff 
claimed  that  the  defendant  owed  as  a  com- 
mission upon  the  sale  of  1,000,000  barrels  of 
oil  at  40  cents  per  barrel.  Two  paragraphs 
of  plaintiff's  petition  are  as  follows: 

"Plaintiff  further  states  that  on  or  about  the 
2lBt  day  of  September,  1914,  it  entered  into  an 
oral  agreement  by  and  through  its  duly  author- 
ized officers,  James  A.  Hascho,  president,  and 
E.  A.  Hawley,  secretary,  with  the  defendants 
above  named,  the  defendant  the  Black  Panther 
Oil  &  Gas  0>mpany  contracting  through  and  by 
its  board  of  directors,  whose  names  and  address- 
es are  to  the  plaintiff  unknown,  whereby  the 
said  defendants  agreed  to  pay  the  plaintiff  a 
commission  of  one  thousand  dollars  ($1,000)  if 
it  should  sell  for  said  defendants  one  million 
barrels  of  oil  at  forty  cents  per  barrel,  to  be  de- 
livered at  a  rate  of  not  to  exceed  (20,()00)  twen- 
ty thousand  barrels  per  day. 

"Plaintiff  further  states  that  it  was  agreed 
by  said  oral  aKrccment  that,  in  order  to  facilitate 
the  sale  of  said  oil,  the  [plaintiff  and]  defendants 
should  enter  into  a  written  contract  with  the 
plaintiff  herein  as  party  of  the  second  part,  and 
the  defendants  herein  named  as  parties  of  the 
first  part,  whereby  the  party  of  the  second  part 
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riionld  iniKhase  of  said  partlea  of  first  part  said 
millioQ  barrels  of  oil,  and  that  the  plaintiffs 
should  then  assign  said  contract  of  purchase  to 
some  purchaser  for  said  oil,  and  that  on  the 
same  day  the  plaintiff  and  defendants  made,  ex- 
ecuted, and  delivered  a  contract,  signed  in  trip- 
licate, for  the  purpose  [purchase]  of  said  oil, 
and  that  in  pursuance  of  said  oral  agreement  the 
plaintiff  executed  an  assignment  of  said  contract 
of  purchase  to  one  R.  S.  Ayers,  of  Shreveport, 
Ija.,  and  that  by  reason  of  said  assignment  the 
said  Ayers  became  the  purchaser  from  the  de- 
fendants of  said  oil,  a  true  and  correct  copy  of 
which  said  contract  and  assignment  is  hereto 
attached  and  made  a  part  hereof  and  for  iden- 
tification is  marked  Exhibit  A." 

Bxhiblt  A,  referred  to  in  plalntltrs  peti- 
tion, appears  to  be  a  complete  contract  made 
between  plalntlfT  and  defendants,  wherein  de- 
fendants sold  plaintiff  1,000,000  barrels  of  oil 
at  40  cents  per  barrel,  under  certain  condi- 
tions expressed  in  said  contract  of  sale, 
which  contract  is  too  lengthy  to  incorporate 
here.  At  the  bottom  of  said  contract  appears 
the  following: 

"Assignment. 

"For  and  in  consideration  of  the  sum  of  one 
tiollar  and  other  valuable  considerations,  the  re- 
ceipt of  which  is  hereby  acknowledged,  the  Rex 
Petroleum  Company,  second  party  to  the  above 
contract,  hereby  sells,  assigns,  and  transfers  the 
above  contract  to  R.  S.  Ayers,  of  Shreveport,  La. 
In  witness  whereof,  the  Rex  Petroleam  Com- 
pany has  caused  this  assignment  to  be  executed 
by  Jas.  A.  Mascho,  its  president,  and  its  cor- 
porate seal  hereto  attached,  on  this  day 

of  September,  1914.  The  Rex  Petroleum  Co., 
Jas.  A.  Mascho,  Its  President  Attest:  E.  A. 
Hawley,  Its  Sec.-Treas. 

"Accepted:  R.  S.  Ayers,  Assignee." 

To  plaintiff's  petition,  with  exhibits  at- 
tached, defendants  filed  the  following  demur- 
rer: 

"Now  come  the  defendants,  and,  demnrring  to 
the  petition  herein,  they  state  that  the  same 
does  not  set  forth  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendants. 

"II.  It  appears  from  the  petition  that  the 
plaintiff  is  seeking  to  recover  upon  an  oral 
agreement  which  varies  the  terms  of  a  written 
contract. 

"III.  It  appears  from  the  petition  and  the  ex- 
hibit to  the  same  that  the  oral  agreement  agreed 
upon  was  entered  into  prior  to  the  execution  of 
the  written  contract  referred  to  in  the  petition, 
and  is  an  attempt  to  vary  the  terms  agreed  up- 
on in  the  written  contract  referred  to  in  the  pe- 
tition. 

"Wherefore  the  defendants  ask  to  be  discharg- 
ed, with  their  costs."  ■ 

Which  demurrer  was  by  the  court  sustain- 
ed, and  this  action  of  the  court  is  brought 
here  for  review  upon  the  following  assign- 
ments of  error: 

"That  the  district  court  of  Oklahoma  county 
erred  in  sustaining  the  demurrer  of  the  said 
Black  Panther  Oil  &  Gas  Company,  a  corpora- 
tion, and  Howard  Webber,  defendants  in  error, 
to  the  petition  of  the  said  Rex  Petroleum  Com- 
pany, a  corporation,  plaintiff  in  error. 

"II.  Said  court  erred  in  dismissing  the  peti- 
tion of  the  said  plaintiff  in  error. 

"III.  Tlie  said  court  erred  in  rendering  judg- 
ment in  favor  of  the  defendants  in  error  and 
against  the  plaintiff  in  error  for  the  costs  of  the 
said  action.'* 

Plaintiff  declared  upon  an  oral  contract  by 
the  terms  of  which  it  claimed  that  defend- 
ants were  due  it  the  sum  of  $1,000  as  com- 


mission for  the  sale  of  1,000,000  barrels  of 
oil.  The  written  contract  which  plaintiff  at- 
tached to  its  petition  embodied  the  terms  and 
conditions  upon  which  defendants  desired  to 
be  kept  and  observed  in  the  sale  of  the  oil. 
It  was  alleged  by  plaintiff  that  it  was  under- 
stood at  the  time  that  the  written  contract 
was  executed,  that  the  same  was  to  l>e  used 
in  closing  a  deal  with  the  prospective  pur- 
chaser by  merely  assigning  the  same,  and 
upon  the  assignment  of  said  written  contract 
to  a  responsible  purchaser  for  the  1,000,000 
barrels  of  oil  the  commission  of  $1,000  would 
be  due. 

In  the  case  of  Peugb  r.  Davis,  96  U.  S.  332, 
24  Ii.  Ed.  775,  the  court  had  under  consldor- 
atlon  the  right  to  redeem  real  estate,  the  ti- 
tle of  which  had  passed  under  deed  absolute, 
but  which  plaintiff  claimed  had  been  made  to 
secure  a  loan,  and  the  court  uses  the  follow- 
ing language: 

"It  is  an  established  doctrine  that  a  court  of 
equity  will  treat  a  deed,  absolute  in  form,  as  a 
mortgage,  when  it  is  executed  as  security  for  a 
loan  of  money,  that  court  looks  beyond  the  terms 
of  the  Instniment  to  the  real  transaction ;  and 
when  that  is  shown  to  be  one  of  security,  and 
not  of  sale,  it  will  give  effect  to  the  actual  con- 
tract of  the  parties.  As  the  equity,  upon  which 
the  court  acts  in  such  cases,  arises  from  the  real 
character  of  the  transaction,  any  evidence,  writ- 
ten or  oral,  tending  to  show  this  is  admissible. 
The  rule  which  excludes  parol  testimony  to  con- 
tradict or  vary  a  written  instrument  has  refer- 
ence to  the  language  used  by  the  parties.  That 
cannot  be  qualified  or  varied  from  its  natural 
import,  but  must  8i>eak  for  itself.  The  rule 
does  not  forbid  an  inquiry  into  the  object  of 
the  parties  in  executing  and  receiving  the  instru- 
ment. Thus,  it  may  be  shown  that  a  deed  was 
made  to  defraud  creditors,  or  to  give  a  prefer- 
ence, or  to  secure  a  loan,  or  for  any  other  ob- 
ject not  apparent  on  Its  face.  The  object  of 
parties  in  suph  cases  will  be  considered  by  a 
court  of  equity ;  it_  constitutes  a  ground  for  the 
exercise  of  its  jurisdiction,  which  will  always 
be  asserted  to  prevent  fraud  or  oppression,  and 
to  promote  justice.  Hughes  v.  Edwards,  9 
Wheat  489,  6  I/.  Ed.  142 :  RusseU  v.  Southard. 
12  How.  189,  18  Ii.  Ed.  927 ;  Taylor  t.  Luther, 
2  Sumn.  228,  Fed.  Cas.  Na  13,796;  Pierce  v. 
Robinson,  13  Cal.  116." 

Huffcut's  Anson  on  Contracts  (11th  Ed) 
p.  325,  par.  337,  in  discussing  a  rule  of  evi- 
dence, says: 

"837.  Evidence  of  Condition  Btupending  Op- 
eration of  Contract.  It  may  also  be  shown  by 
extrinsic  evidence  that  a  parol  condition  sus- 
pended the  operation  of  the  contract  l%us  a 
deed  may  be  shown  to  have  been  delivered  sub- 
ject to  the  happening  of  an  event  or  the  doing 
of  an  act.  Until  the  event  happens  or  the  act 
is  done,  the  deed  remains  an  escrow,  and  the 
terms  upon  which  it  was  delivered  may  be  prov- 
ed by  oral  or  documentary  evidence  extrinsic  to 
the  sealed  instrument  In  like  manner  the  par- 
ties to  a  written  contract  may  agree  that  until 
the  happening  of  a  condition  which  is  not  put 
in  TMting,  the  contract  is  to  remain  inoperative. 
Camfibell  agreed  to  purchase  of  the  Messrs. 
Pym  a  part  of  the  proceeds  of  an  invention 
which  they  had  made.  They  drew  up  and  signed 
a  memorandum  of  this  agreement  on  that  ex- 
press verbal  understanding  that  it  should  not 
bind  them  until  the  approval  of  one  Abernethie 
had  been  expressed.  Abernethie  did  not  approve 
of  the  invention,  and  Campbell  repudiated  the 
contract.  Pym  contended  that  the  agreen>ent 
was  binding,  and  that  the  verbal  condition  wis 
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an  attempt  to  yary  by  parol  the  terms  of  a  writ- 
ten contract.  The  court,  as  has  been  maintain- 
ed in  a  recent  case,  held  that  evidence  of  the 
condition  was  admissible  on  the  ground  thus 
stated  by  Erie,  J. :  'The  point  made  is  that  this 
is  a  written  agreement,  absolute  on  the  face  of 
it,  and  that  evidence  was  admitted  to  show  it 
was  conditional,  and  if  that  had  been  so  it  would 
have  been  wrong.  But  I  am  of  opinion  that 
the  evidence  showed  that  in  fact  there  was  never 
an  agreement  at  all.  The  parties  met  and  ex- 
pressly stated  to  each  other  that,  though  for  con- 
venience they  would  then  sign  the  memorandum 
of  the  terms,  yet  they  were  not  to  sign  it  pa  an 
agreement  untU  Abernethie  was  consulted.  I 
grant  the  risk  that  such  a  defense  may  be  set 
up  without  ground,  and  I  agree  that  a  jury 
should  therefore  always  look  on  such  a  defense 
with  suspicion ;  but,  if  it  be  proved  that  in  fact 
the  paper  was  signed  with  the  express  intention 
that  it  should  not  be  an  agreement,  the  other 
part^  cannot  fix  it  as  an  agreement  upon  those 
ao  signing.  The  distinction  in  point  of  law  is, 
that  evidence  to  vary  the  terms  of  an  agreement 
in  writing  is  not  admissible,  but  evidence  to 
show  that  there  is  not  an  agreement  at  all  is 
admissible.'  Prattle  v.  Homibrook  [1897]  1 
Ch.  25;  Pym  v.  Campbell,  8  E.  &  B.  374." 

And  so  in  the  instant  case  it  appears  from 
a  reasonable  interpretation  of  the  pleadings 
that  tbere  was  bat  one  contract  made  be- 
tween the  parties,  and  that  was  the  oral  con 
tract.  The  written  contract  attached  to 
plalntifTs  petition  was  in  fact  no  contract  at 
all,  and  was  only  to  be  used  upon  the  hap- 
pening of  a  certain  contingency;  that  Is, 
that  th^  plaintiff  was  able  to  find  a  purchaser 
for  the  oil  who  was  willing  to  buy  the  same 
under  the  terms  and  conditions  expressed  in 
the  written  contract,  and  the  contract  was  to 
be  of  no  force  and  effect  until  the  same 
should  be  vitalized  by  assigning  the  same  to 
a  responsible  purchaser,  since  that  was  the 
object  of  the  parties  in  making  and  enter- 
ing into  the  written  contract,  and  we  do  not 
think  that  the  cause  of  action  declared  upon 
by  plaintiff  was  an  attempt  to  recover  upon 
an  oral  contract  which  changed  the  terms  of 
a  written  contract  As  we  view  it,  the  writ- 
ten contract  was  merely  ancillary  to  the  oral 
contract,  and  was  made  between  the  parties 
80  that  the  oral  contract  might  be  carried  out 
without  unnecessary  delay.  Plaintiff  alleged 
that  the  said  written  contract  which  It  at- 
tached to  Its  petition  was  made  for  the  pur- 
pose of  facilitating  the  sole  of  said  oil.  It 
can  readily  be  understood  why  this  contract 
was  made,  and  why  it  was  necessary  to  facil- 
itate the  sale  of  said  oil.  By  having  the 
written  contract,  the  only  thing  necessary  to 
be  done  to  close  the  sale  of  the  oil  under  the 
conditions  desired  to  be  kept  by  the  defend- 
ants would  be  merely  to  assign  the  written 
contract  If  plaintiff  had  not  been  armed 
with  the  written  contract  with  the  privilege 
of  assigning  same  upon  finding  a  prospec- 
tive purchaser,  then  it  would  have  been  nec- 
essary for  plaintiff  to  have  taken  the  pro- 
spective purchaser  to  the  defendants,  and 
there  agree  upon  the  terms  of  the  sale  and 
draft  the  conditions  of  the  contract;  as  it 
was,  it  was  only  necessary  for  the  plaintiff 


to  assign  this  contract  in  order  to  complete 
the  sale.  The  writteu  contract  was  an  inci- 
dent to  the  oral  contract,  and  was  made  so 
that  the  oral  contract  might  be  carried  out 
with  dispatch  and  without  unnecessary  de- 
lay. As  between  the  original  pni-ties  to  the 
written  contract.  It  was  no  contract  at  all, 
and  was  only  to  become  such  upon  the  hap- 
pening of  a  certain  contingency;  that  was 
the  finding  of  a  prospective  purchaser  who 
was  willing  to  bny  the  oil  upon  the  terms 
and  conditions  expressed  in  the  written  con- 
tract While  the  petition  perhaps  was  not 
as  clear  and  specific  as  It  could  have  been, 
we  think  that  by  a  fair  interpretation  that  it 
declared  upon  an  oral  contract,  and  no  other, 
and  stated  a  cause  of  action,  which  could  not 
be  successfully  assailed  by  the  demurrer 
filed. 

On  account  of  the  error  of  the  court  in  sus- 
taining the  demurrer  to  plaintiff's  petition, 
and  dismissing  the  petition  of  plaintiff,  this 
cause  is  reversed  and  remanded,  with  Instruc- 
tions to  proceed  in  accordance  with  this 
opinion. 

PER  CURIAM.    Adopted  in  whole. 


ATCHISON,  T.  &  S.   P.  RY.  CO.  t,  EUy- 

^WyGE,  County  Treasurer,  et  aL 

CVo.  7905.) 

(Supreme  Court  of  Oklahoma.    July  24,  1917.) 

(SylUtiits  by  the  Court.) 

1.  Taxation   «=»608(9)— U-legal  Exactions 
— Rbuedies. 

The  remedy  provided  by  section  7,  art.  1, 
c.  107,  Session  Laws  lOlS,  against  the  collec- 
tion of  illegal  taxes,  is  exclusive,  and  injunc- 
tion against  such  collection  will  not  lie. 

2.  Taxation  «s3606<9>— Iixegai.  Taxks-t-Reh- 
EoiBs— Statutes. 

Section  7,  art  1,  c.  107,  Session  Laws  1915, 
is  not  nnconstitntional. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Conit,  Ellis  County;  T. 
P.  Clay,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  T.  J.  E<Idredge, 
as  County  Treasurer,  and  another.  l%ere 
was  a  judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Cottlngham  &  Hayes,  of  Oklahoma  City,  O. 
B.  Leedy,  of  Amett  and  Charles  H.  Woods, 
of  Oklahoma  City,  for  plaintiff  in  error. 
Frank  E.  Ransdell,  at  Amett,  for  defend 
ants  in  error. 

COLLIER,  O.  This  action  was  brought 
by  the  plaintiff  in  error  to  enjoin  the  coUeo- 
tlon  of  certain  taxes  olleged  to  be  illegal; 
temporary  injunction  was  awarded;  demur- 
rer was  interposed  to  the  petition,  which  de- 
murrer was  sustained  by  the  court;  and, 
plaintiff  in  error  declining  to  plead  further 
and  electing  to  stand  upon  its  petition,  the 
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court  cUssoIred  the  temporary  injiuctlon  and 
dismissed  the  cause,  to  which  the  plaintiff  in 
error  duly  excepted,  and  brings  error  to  this 
court.  Hereinufter  the  parties  will  be  desig- 
nated as  they  were  In  the  trial  court 

The  petition  in  this  case  is  very  volumi- 
nous, and  we  deem  it  unnecessary  to  set  It 
cut  in  extenso,  and  think  .it  only  necessary  to 
say  that  the  averments  contained  in  the  pe- 
tition are  sufficient  to  resist  the  attack  by  de- 
murrer, provided  section  7,  chapter  107,  of 
the  Session  Laws  of  1915,  page  178,  la  not 
the  exclusive  remedy  against  the  collection  of 
an  illegal  tax. 

The  demurrer  filed  by  defendants  Is  upon 
several  grounds,  including  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendants,  or  either  of  them. 
In  support  of  the  contention  of  the  plaintiff, 
as  to  error,  on  the  part  of  the  court  in  fall- 
ing to  overrule  the  demurrer,  are  urged:  (1) 
That  the  remedy  by  Injunction  is  a  concur- 
rent remedy.  (2)  That  the  1915  law  Is  to  be 
construed  prospectively  to  govern  the  assess- 
ment, levy,  and  collection  of  taxes  for  the 
fiscal  year  subsequent  to  the  time  of  the 
passage  of  this  act,  and  is  not  to  be  given  a 
retrospective  effect  In  regard  to  taxes  already 
assessed,  levied,  and  due.  (3)  That,  In  so 
far  as  the  1915  statute  has  effect,  this  sec- 
tion, which  reiiuires  payment  of  au  illegal 
tax  to  the  treasurer  as  a  condition  precedent 
to  maintaining  a  suit  for  recovery,  is  void 
and  unconstitutional.  In  that  it  deprives  a 
person  of  his  property  without  due  process. 

[1  ]  The  contention  on  the  part  of  the  de- 
fendants is  that  said  section  7,  chapter  107, 
Session  Liaws  1915,  supra,  provides  an  exclu- 
sive remedy,  and,  the  plaintiff  not  having 
followed  their  remedy,  that  the  demurrer  was 
properly  sustained.  Tlie  appeal  was  filed  in 
this  court  December  13,  1915,  and  since  then 
we  think,  and  so  hold,  that  every  contention 
of  the  plaintiff  has  been  adjudicated  adverse- 
ly to  it.  In  the  case  of  Black  et  aL  v.  Geiss- 
ler  et  al..  159  Pac.  1124,  It  is  held: 

"That  it  was  within  the  power  of  the  I^^is- 
lature  to  enact  said  section  7,  c.  107,  Session 
Laws  1915,  and  the  remedy  therein  provided  i« 
plain,  speedy,  and  adequate,  and  is  ezdusire." 

In  the  body  of  the  opinion  Justice  Hardy 
says: 

"The  plaintiff  therefore  says  that  under  this 
statute,  and  the  decisions  cited,  his  ri^bt  to 
maintain  this  action  is  established,  and  this  con- 
tention is  sound  if  section  48iJl  has  not  been 
modified  by  subsequent  lrK>slation.  At  the  regu- 
lar session  of  the  I^icgislature  of  1015  there 
was  passed  an  act  amending  tbo  tax  laws  of 
the  state,  and  this  act  is  found  as  chapter  107, 
Session  Laws  1!)15.  where  the  Legislature,  in 
addition  to  proscribing  remedies  by  appeal  from 
the  action  of  the  assessor  in  making  the  as- 
sessment or  the  equalization  as  made  by  the 
county  board  of  equalizaticm,  and  making  provi- 
sion for  an  appeal  from  the  action  of  the  state 
board  of  equalization,  further  provided  by  sec- 
tion 7  of  said  act  as  follows:  'In  all  cases  where 
the  illegality  of  the  tax  is  allesed  to  arise  by 
reason  of  some  action  from  which  the  laws  pro- 
vide no  appeal,  the  aggrieved  person  shall  pay 


the  full  amount  of  the  taxes  at  the  time  and 
in  the  manner  provided  b^  law,  and  shall  j^re 
notice  to  the  officer  collecting  the  taxes  showing 
the  grounds  of  complaint  and  that  suit  will  be 
brought  against  the  officer  for  recovery  of 
them.' " 

It  Is  further  said  in  the  body  of  tbe  opin- 
ion: 

"That  the  procedure  provided  by  this  act  fur- 
nishes the  plaintiff  a  plain,  speedy,  and  ade- 
quate remedy  for  the  correction  of  any  error 
in  assessment  or  equalization  of  his  property 
and  for  the  recovery  of  any  taxes  which  may 
be  illegally  assessed  against  him,  and  where 
such  remedy  exists  equity  will  not  interfere 
by  injunction  with  the  levy  and  collection  of 
the  revenues  of  the  state  government.  Smith 
V.  Board  of  Com'rs,  26  Okl.  819,  110  Pac.  669: 
Garvin  County  v.  Lindsay  Bridge  Co^  32  Okl. 
784,  124  Pac.  324;  Fast  et  al.  t.  Rogers. 
County  Treasurer,  30  Okl.  289,  110  Pac.  ail; 
Turner  et  al.  v.  Ardmore  et  aL,  41  Okl.  660, 
130  Pac.  1156." 

We  therefore  cannot  agree  with  the  con- 
tention of  the  plaintiff  that  remedy  by  in- 
junction is  a  concurrent  remedy,  and  are  of 
the  opinion,  and  so  hold,  that  section  7,  c. 
107,  Session  Haws  1915,  supra,  provides  an 
exclusive  remedy.  The  third  syllabus  of  the 
case  of  Black  et  al.  v.  Gelsaler  et  aL,  supra, 
holds: 

"It  was  within  the  power  of  the  Legislature 
to  enact  said  section  7,  and  the  remedy  therein 
provided  is  plain,  speedy,  and  adequate,  and  is 
exclusive." 

Said  section  7,  chapter  107,  Session  Laws 
1915,  was  in  force  at  the  time  of  the  Insti- 
tution of  this  action ;  therefore,  we  deem  It 
unnecessary  to  determine,  and  hence  express 
no  opiuion,  whether  said  act  would  have  a 
retrospective  effect  or  not,  as  we  hold  said 
section  7,  chapter  107,  Session  Laws  1915. 
provides  an  exclusive  remedy  against  the 
collection  of  Illegal  taxes,  and  consequently 
Injunctional  relief  therefor  cannot  be  had. 

[2]  The  remaining  question  in  this  case  Is 
as  to  the  correctness  of  the  contention  of 
plaintiff  that  said  section  7,  chapter  107,  Ses- 
sion Laws  1915,  supra,  violates  the  provision 
of  our  Constitution,  because  It  deprives  any 
person  of  his  property  without  due  process  of 
law.  In  Tenn.  v.  Sneed,  96  IT.  S.  69,  24  U 
Ed.  610,  the  Supreme  Court  of  the  United 
States  bad  under  consideration  the  statutes 
of  Tennessee,  which  were  very  similar  to  sec- 
tion 7  now  under  consideration.  In  fact,  al- 
most Identical  with  the  law  under  review  in 
the  li^tant  cose,  and  sustained  the  law,  the 
court  saying: 

"In  revenue  cases,  whether  arisui^  upon  itx 
internal  revenue  laws  or  those  providing  for  the 
collection  of  duties  upon  foreign  imports,  it 
adopts  the  rule  prescribed  by  tho  state  of 
Tennessee.  It  requires  the  contestant  to  pay 
the  amount  fixed  by  the  government  and  gives 
him  power  to  sue  the  collector,  and  in  such  suit 
to  test  the  illegality  of  the  tax.  There  is  noth- 
ing illegal,  or  even  harsh,  in  this.  It  is  a  wise 
and  reasonable  precaution  for  the  security  of 
government.  No  government  could  exist  that 
permitted  the  ■  collection  of  its  revenues  to  be 
delayed  by  every  litigious  man,  or  every  embar- 
rassed man,  to  whom  delay  was  more  import- 
ant than  the  payment  of  costs.  We  think  there 
is  no  ground  for  the  assertion  that  a  speedy  and 
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G«lssler,  supra.  It  Is.  also  Bald: 

"The  enactment  of  section  7  was  but  another 
step  in  the  policy  of  the  state  to  require  all 
complaints  by  taxpayers  to  be  settled  without 
resort  to  the  courts,  except  where  expressly  au- 
thorized, until  after  the  tax  is  paid,  and  to 
pursue  the  remedy  provided  by  statute  which 
will  interfere  to  the  least  extent  with  the  en- 
forcement of  the  revenue  laws  of  the  state. 
Such  a  remedy  as  is  provided  by  .section  7  was 
said  in  tho  Sneed  Case,  supra,  to  be  adequate 
and  speedy,  and  in  many  other  cases,  where  pro- 
vision has  been  made  under  the  laws  of  this 
state  affording  an  aggrieved  taxpayer  a  remedy 
whereby  he  may  have  corrected  errors  in  as- 
sessments or  equalization  of  his  property,  such 
remedy  so  afforded  has  been  held  to  be  adequate, 
and  to  justify  a  denial  of  the  right  of  the  taj- 
payer  to  appeal  to  equity  for  an  injunction 
restraining  the  collection  of  the  tax  complained 
of  Williams  t.  Garfield  Ex.  Bank,  38  Okl. 
639,  134  Pac.  863;  Board  of  Com'rs  v.  Tinkle- 
paugh,  152  Pac.  llld,  and  cases  cited;  MeUon 
Co.  v.  McCafferty,  239  U.  S.  134,  36  Sup.  Ct. 
94.  60  U  Ed.  181. 

In  said. opinion  of  Judge  Hardy  It  is  fur- 
ther said: 

"The  Legislature  may  prescribe  the  form  of 
remedy  to  be  pursued  in  such  cases,  and  may 
change  the  same,  provided  that  the  aggrieved 
taxpayer  is  left  an  effectual  remedy,  or  one  is 
provided  for  him,  which  is  all  that  is  necessary, 
and  when  such  remedy  is  provided  same  is  ez- 
clusive."  Tenn.  t.  Sneed,  supra;  Shelton  t. 
Piatt,  139  V.  S.  691,  11  Sup.  Ct  646,  35  L. 
Ed.  273. 

We  think,  and  so  hold,  that  the  contention 
of  the  plaintiff  that  the  act  under  review  Is 
unconstitutional,  because  it  does  not  provide 
for  the  recovery  of  damages,  or  for  attorney's 
fees,  or  compensation  for  use  of  the  money. 
Is  wholly  without  merit.  We  are  of  the 
opinion,  and  so  hold,  that  Injunction  Is  not  a 
concurrent  remedy  to  prevent  the  collection 
of  Illegal  taxes,  that  the  remedy  provided  by 
section  7,  chapter  107,  Session  Laws  1915,  for 
the  recovery  of  Illegal  taxes  paid  under  pro- 
test is  exclnslve,  and  that  said  act  Is  free 
from  constitutional  objection,  and  therefore 
the  action  of  the  trial  court  In  sustaining 
the  demurrer  to  the  petition  In  this  case  was 
free  f r<Kn  error. 

This  cause  is  affirmed. 

PER  CURIAM.    Adopted  In  whol& 
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In  re  NICHOLS'  WILL.    PHEBUS  et  aL  v. 
VINSON  et  aL    (No.  7987.) 

(Supreme  0>urt  of  Oklahoma.     July  10,  1917. 
Rehearing  Denied  Aug.  14,  1917.) 

(Svllahus  by  the  Cowrt.) 

1.  Wnxs  «=>357  — CoNTMTS— Appbal»— JtJ- 
HisoicrioN. 
Section  2,  art  7,  c  14  Sess.  Laws  1909  (sec- 
tion 1798,  Rev.  Laws  1910),  granting  to  the 
county  superior  courts  "concurrent  jurisdiction 
with  the  district  court  in  all  proceedings,  causes 
or  matters"  confers  upon  the  superior  courts 
jcrisdlction  of  an  appeal  from  the  judgment  of 


concurrent  jurisdiction,  the  appeal  may  be  pros- 
ecuted directly  to  the  superior  court. 

2.  Courts  <@=>484— Tb'ansfer  of  CAtrSES. 

Section  10,  art.  7,  c.  14,  of  the  Session  Laws 
of  1909,  as  amended  by  section  1,  c.  1^1.  of  the 
act  of  March  22,  1011  (Sess.  Laws  1911,  pp. 
264,  265),  providing  "that  the  judge  of  the  supe- 
rior court  upon  motion  of  the  plaintiff  in  any 
cause  now  pending  in  said  court  or  which  may 
hereafter  be  filed  in  such  court,  shall  transfer 
such  cause  or  causes  by  order  to  the  district  or 
county  courts,  respectively,  having  jurisdiction," 
being  an  act  of  the  Legislature  enacted  subse- 
quent to  the  adjournment  of  the  extraordinary 
session  of  the  Legislature  which  convened  Jan- 
uary 20,  1010,  was  not  repealed  by  section  2,  c. 
39,  Act  March. 3,  1911  (Sess.  I>aws  1911,  pp. 
70,  71).  adopting  the  Revised  Code  of  laws. 

(a)  The  statute  being  saved  from  repeal  by 
the  act  adopting  the  Revised  I/awa,  the  inten- 
tional omission  of  the  revisors  to  include  in  the 
revision  any  express  authority  for  transferring 
causes  from  the  superior  to  the  district  courts, 
as  indicated  by  the  note  to  section  1806,  Revised 
Laws,  is  without  force  or  effect 

3.  CouBTB  ®=>488(1)— Teansfkb  of  Causes- 
Effect. 

After  a  cause  has  been  legally  transferred 
from  a  superior  to  a  district  court,  the  jurisdic- 
tion of  the  superior  court  over  the  cause  is  lost, 
and  any  furuer  proceeding  had  therein  is  a 
nullity. 

(a)  On  an  appeal  to  the  superior  court  from 
the  judgment  of  a  county  court  admitting  a  will 
to  probate,  the  superior  court  made  an  order 
transferring  the  cause  to  the  district  court  of 
the  county.  During  the  following  week  a  part  of 
the  records  in  the  case  were  filed  in  the  district 
court ;  thereupon  the  proponents  of  the  will  en- 
tered a  special  appearance  in  the  district  court 
and  moved  to  remand  the  case  to  the  superior 
court  After  the  case  had  been  transferred  to 
the  district  court  and  its  jurisdiction  thereof 
had  attached,  the  proponents,  upon  hearing 
had  in  the  superior  court  at  a  succeeding  term, 
procured  to  be  made  an  order  vacating  and  set- 
ting aside  the  order  of  transfer  and  dismissing 
the  appeal  for  want  of  jurisdiction,  which  order 
or  judgment  they  subsequently  set  up  in  bar  of 
further  proceedings  in  the  district  court  Held 
tliat  the  district  court  having  acquired  juriadic-' 
tion  of  the  cause  by  reason  of  the  transfer  to  it 
from  the  superior  court,  the  latter  court  was 
without  jurisdiction  to  vacate  and  set  aside  its 
former  order,  and  that  the  proceedings  had  in 
said  court  at  such  subsequent  term  were  coram 
non  judice. 

4.  CouRTB  «=»487(2)— Tbansfeb  of  CAUSEa 

Section  6210,  Rev.  Laws  1010,  defining  the 
procedure  in  proceedings  for  the  contest  of  a 
will,  provides  that  on  the  trial  "the  contestant 
is  plaintiff,  and  the  petitioner  defendant." 
Therefore  the  motion  to  transfer  from  the  su- 
perior to  the  'district  court  being  filed  by  and 
on  behalf, of  the  contestants  who  by  virtue  of 
the  statute  occupy  the  position  of  plaintiffs,  the 
order  of  transfer  is  not,  in  that  respect,  void. 

5.  Wii-LS  <S=»39G— Pbesentation  of  Geoijnds 
op  Review — Necessitt. 

June  10,  1915,  after  a  hearing  upon  motions 
to  remand  cause  to  the  superior  court,  motions 
Trere  denied,  whereupon  hearing  on  pending  mo- 
tions to  suppress  depositions  wos  continued  un- 
til July  19th  following,  and  order  made  setting 
the  case  for  trial  on  the  same  day.  On  July  7th, 
8th,  and  9th,  further  preliminary  motions  in 
the  cause  were  heard  before  another  judge,  and 
on  tho  latter  day  the  court  ordered  the  stenog- 
rapher to  make  a  transcript  of  the  record  and 
file  the  same  with  the  clerk,  on  July  19th,  where- 
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npon  the  recorda  disdooe  court  adjourned  rabject 
to  call.  On  the  day  fixed  for  trial  hj  the  order 
of  June  10th,  and  on  which  by  order  of  July  9th, 
the  stenographer  waa  directed  to  file  hi*  tran- 
■cript  of  the  record,  viz.  July  Idtb,  court  was 
duly  convened  "purauant  to  adjournment,"  and 
afterwards  the  cause  went  to  trial  and  was  pro- 
ceeded with  until  July  80th,  when  the  trial  end- 
ed. The  judges  who  presided  at  the  hearings, 
both  in  the  month  of  June  and  July,  were  as- 
signed to  hold  court  by  the  Chief  Justice  of  this 
court  pursuant  to  section  9,  art.  7,  Const.,  dur- 
ing the  times  occupied  both  in  making  up  the 
issues  and  in  the  trial  of  the  cause.  At  no 
time  during  the  trial,  or  while  the  cause  was  in 
the  lower  court,  waa  objection  made  that  be- 
cause of  the  form  of  the  order  of  adjournment 
of  July  9th  the  court  was  not  legally  convened 
on  July  19th.  Beld,  that  neither  the  parties  nor 
tile  court  having  treated  the  order  as  an-  adjourn- 
ment sine  die,  and  the  parties  having  appeared 
and  without  objection  proceeded  to  trial,  and 
no  question  being  iaade  that  tiie  term  was  not, 
in  the  first  instance,  legally  convened,  an  objec- 
tion that  the  court  was  not  legally  in  session 
during  the  trial,  made  for  the  first  tlm*  in  this 
court,  should  be  denied. 

Brror  from  District  Court,  Pottawatomie 
County;   Chas.  O.  Watts,  Judge. 

In  the  matter  of  the  probate  of  the  last 
will  of  Enos  Nichols,  deceased.  Petition  by 
Etta  Phebus  and  others  for  probate  of  alleg- 
ed lost  will,  opposed  by  S.  O.  Vinson,  ad- 
ministrator, and  others,  begun  In  the  county 
court  and  appealed  to  the  superior  court, 
from  whence  it  was  transferred  to  the  dis- 
trict court.  There  was  a  decree  denying  pro- 
bate of  the  alleged  lost  will,  and  proponents 
bring  error.    Affirmed. 

Ben  F.  Williams,  of  Norman,  H.  H.  Smith, 
W.  T.  WUUams,  Baldwin  &  Carlton,  and  W. 
N.  Maben,  all  of  Shawnee,  Burford,  Robert- 
son &  Hoffman,  of  Oklahoma  City,  and  RoUo 
Six,  for  plaintiffs  In  error.  F.  H.  Relly,  of 
Oklahoma  City,  E.  R.  Hastings,  of  Tulsa, 
and  John  Embry,  of  Oklahoma  City,  for  de- 
fendants In  error. 

SHARP,  C  J.  December  21,  1911,  Enos 
Nichols,  a  resident  of  Pottawatomie  county, 
died  In  Shawnee,  Okl.,  possessed  of  an  estate 
consisting  of  personal  property  of  the  value 
of  approximately  $300,000.  On  the  petitions 
of  Alex  Fisher,  husband  of  Nellie  Fisher, 
and  Harriet  Nichols  Cook,  grand-niece  and 
niece,  respectively,  of  Enos  Nichols,  deceased, 
the  county  court  of  Pottawatomie  county  on 
January  29,  1912,  appointed  Alex  Fisher  ad- 
ministrator of  the  estate.  Immediately 
thereafter  said  Fisher  qualified  and  entered 
upon  the  discharge  of  his  duties  as  admin- 
istrator. February  11, 1913,  Harriet  Nichols 
Cook  filed  In  the  county  court  of  Pottawa- 
tomie county  her  petition,  In  which  she 
claimed  to  be  the  sole  heir  at  law  and  next 
of  kin  of  Enos  Nichols,  deceased,  and  asked 
to  have  her  rights  as  such  heir  determined 
and  adjudicated.  Pending  said  proceedings, 
and  on  April  28,  1913,  Harriet  Nichols  Cook 
died  testate  in  the  dty  of  Salem,  state  of 
New  Jersey.  In  the  month  of  May  following 
her  will  was  admitted  to  probate  In  the  sur- 
rogate's court  of  the  county  of  Salem,  N.  J., 


and  letters  testamentary  were  issned  to  J. 
Warren  Davis,  as  executor  of  said  last  will 
and  testament.  On  June  S,  1913,  upon  ancil- 
lary proceedings  filed  In  the  county  court 
of  Pottawatomie  county,  J.  Warren  Davis 
was  appointed  executor  of  the  last  will  and 
testament  of  Harriet  Nldiols  Cook,  deceased. 
In  Pottawatomie  county,  and  on  September 
12th,  following,  as  such  executor,  was  sub- 
stituted as  a  party  to  the  heirship  proceed- 
ings instituted  in  the  lifetime  of  Harriet 
Nichols  Cook.  A  hearing  on  said  proceedings 
being  had  on  November  21, 1913,  It  was  found 
that  said  Harriet  Nichols  Cook  at  the  time 
of  her  death  was  the  sole  heir  at  law  of  Enos 
Nichols,  deceased.  On  the  same  day,  Etta 
Phebus,  of  Plttsfield,  HI.,  filed  in  the  county 
court  of  Pottawatomie  county,  her  petition 
charging  that  Enos  Nichols,  deceased,  at  the 
time  of  his  death  left  a  will  bearing  date  on 
or-  about  the  2d  day  of  September,  1898, 
which  will,  it  was  charged,  had  been  "una- 
voidably lost";  that  by  the  terms  of  said 
lost  will,  the  said  ESnos  Nldiols  made  various 
bequests  of  his  estate  to  divers  parties  In  dif- 
ferent sums.  Thereafter  an  amendment  to 
said  petition  was  filed,  and,  the  issues  being 
joined  on  said  petition,  after  hearing  had  on 
October  5,  1914,  judgment  was  rendered  and 
decree  entered  by  G.  A.  Outcolt,  acting  as 
special  judge  of  the  county  oourt,  admitting 
to  probate  said  alleged  lost  will.  From  the 
decree  an  appeal  was  prosecuted  Iqr  the  con- 
testants to  the  superior  court  of  Pottawa- 
tomie county,  and  filed  therein  November  12, 
1914.  November  13th  following,  WUUrd  J. 
Harnett,  of  Shawnee,  was  by  the  county 
court  appointed  administrator  of  the  estata 
with  the  will  annexed,  and  duly  qualified  oa 
November  20,  1914.  On  January  2,  1915,  J. 
Warren  Davis,  as  executor  of  the  last  will 
and  testament  of  Harriet  Nichols  Cook,  de- 
ceased. In  bis  own  behalf  and  on  the  behalf 
of  all  the  contestants,  filed  in  the  superior 
court  a  motion  to  transfer  the  cause  to  the 
district  court.  Among  the  files  Included  In 
the  cnse-made  Is  a  purported  motion  of  the 
proponents,  Etta  Phebus  and  others,  to  trans- 
fer the  cause  to  the  district  oourt  of  Potta- 
watomie county  on  the  ground  that  the  su- 
perior court  was  without  jurisdiction  In  the 
premises.  This  motion  does  not  appear  to 
bear  the  file  mark  of  the  clerk  of  the  superi- 
or court.  However,  («  the  minute  book  of 
the  superior  court  Is  contained  an  entry 
denying  the  application  of  the  proponents  of 
the  will  for  leave  to  withdraw  their  motion 
to  transfer,  and  a  further  entry  sustaining 
the  motions  filed  by  "objectors  and  propo- 
nents" and  ordering  the  clerk  to  transfer  the 
papers  forthwith,  and  to  which  the  pro- 
ponents excepted.  On  the  same  day  appears 
an  order  transferring  said  cause  to  the  dis- 
trict court,  with  instructions  to  the  clerk  to 
transfer  the  papers  and  files  in  the  cause, 
together  wiih  a  complete  transcript  of  the 
proceedings  had,  to  the  clerk  ot  the  district 
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court.  The  motion  of  the  contestants  ap- 
peena  to  have  been  filed  In  the  district  court 
on  January  4  and  that  of  the  proponents 
January  6,  1915.  On  March  12,  1915,  at- 
torneys for  proponents  filed  In  the  district 
court  their  special  appearance  and  motion  to 
remand  the  cause  to  the  superior  court  on 
the  ground  that  the  order  of  transfer  was 
made  on  the  motion  of  the  contestants.  June 
10,  1915,  a  supplemental  motion  to  remand 
was  filed  l^  the  proponents  on  the  ground 
that  the  superior  court  had,  on  May  24,  1915, 
entered  an  order  vacating  and  setting  aside 
the  order  of  Jannaty  2,  1915,  transferring 
the  cause  to  the  district  court,  and  in  which 
subsequent  order  or  Judgment  of  the  superior 
ooart  the  appeal  prosecuted  by  the  contest- 
ants from  the  decree  of  the  county  court  was 
dismissed.  Thereafter,  and  on  the  10th  day 
of  July,  1915,  a  further  motion  termed  a 
"supplemental  petition"  was  filed  In  the  dis- 
trict court,  protesting  against  the  Jurisdic- 
tion of  said  court  on  accoimt  of  the  subse- 
quent proceedings  had  in  the  superior  court 
The  several  motions  and  petitions,  as  well 
as  the  objections  offered  ore  tonus,  were  by 
the  court  overruled,  and  after  hearing  it  was 
adjudged  that  the  purported  lost  will  of 
Bnos  Nichols,  deceased,  be  denied  probate, 
and  tliat  the  order  and  decree  of  the  county 
court  probating  said  will  be  reversed,  vacat- 
ed, annulled,  and  set  aside;  that  a  certified 
cm>y  of  the  findings  of  fact  by  the  court  and 
the  decree  be  transmitted  to  the  county 
court,  and  that  said  court  be  ordered  and  di- 
rected to  proceed  with  the  distribution  of  the 
estate  in  accordance  with  the  decree  of  heir- 
ship and  distribution  made  November  21, 
1913. 

The  case  is  brought  to  this  court  for  re- 
view, the  only  point  reserved  being  that  the 
district  court  was  without  Jurisdiction  In  the 
rendition  of  Its  final  decree,  or,  as  stated  in 
the  record: 

"Tlie  appeal  in  this  case  is  taken  on  questions 
of  jurisdiction  only,  •  •  •  and  the  foregoing 
pages  of  tills  case  contain  a  statement  of  all  the 
proceedings  and  other  matters  in  the  action  of 
the  trial  court  as  are  necessary  to  present  all 
the  jurisdictional  questions  raised  in  the  trial 
court,  and  errors  complained  of, 'and  the  juri»- 
dictional  question  raised  in  this  court  for  re- 
view." 

The  record  upon  which  it  is  relied  to  pre- 
sent the  questions  of  Jurisdiction  is  incom- 
plete, and  it  Is  difficult  to  know  with  certain- 
ty all  of  the  proceedings  had  either  in  the 
superior  or  district  court.  The  briefs  contain 
no  assignments  of  error  as  provided  by  the 
rules  of  the  court.  The  form  of  presenta- 
tion is  therefore  very  unsatisfactory,  and  has 
entailed  upon  the  court  much  lalwr  that  could 
easily  have  I>een  avoided.  In  the  original 
brief  of  the  plaintiffs  in  error  It  is  said  that 
the  challenge  to  the  Jurisdiction  of  the  dis- 
trict court  Is  based  on  three  propositions,  the 
statement  of  which  may  be  abbreviated  as 
follows:  (1)  That  in  October,  1914,  an  appeal 
In  a  probate  proceedings  would  not  lie  from 
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the  county  court  to  the  superior  court;  (2) 
that  on  January  2,  1915,  there  was  no  law 
authorizing  the  transfer  of  a  probate  case 
from  the  superior  court  to  the  district  court; 
(3)  that  prior  to  the  time  the  di&trict  court 
"asstuued  to  act"  the  superior  court  had  set 
aside  the  order  of  transfer  and  dismissed 
the  appeal  from  the  county  court. 

In  the  reply  brief  of  plaintiffs  in  eijror,  it 
Is  stated  tltat,  although  there  are  many  ques- 
tions urged  in  the  brief,  "there  Is  but  one 
proposition  for  this  court  to  consider."  The 
one  question  referred  to,  as  we  understand,  is 
that  the  cause  was  never  In  fact  transferred 
from  the  superior  court ;  that  such  being  the 
case,  the  district  court  was  bound  .by  the 
sul)sequent  judgment  or  order  of  the  superior 
court  In  wUch  the  order  of  transfer  was 
vacated  and  set  aside  and  the  appeal  from 
the  county  court  dismissed.  Many  questions 
affecting  the  regularity  of  the  proceedings  in 
the  county  and  superior  court  are  discussed 
In  the  reply  brief.  These  questions,  however, 
were  not  urged  in  the  district  court,  except 
in  so  far  as  tfiey  were  considered  material  to 
the  proceedings  had  by  the  superior  court,  and 
as  constituting  a  legal  justification  for  the 
purported  decree  of  that  court  made  at  the 
April,  1917,  term;  that  Is-  to  say,  the  pro- 
ceedings had  In  the  county  court,  and. as  we 
gather,  the  proceedings  of  January,  1915,  in 
the  superior  court  were  urged  in  the  district 
court,  not  as  an  Independent  reason  why  tliat 
court  should  not  entertain  jurisdiction  of  the 
proceedings,  but  in  support  of  the  claim  that 
the  district  court  did  not  have  jurisdiction 
of  an  appeal  in  a  probate  proceedings  brought 
to  It  by  transfer  from  the  superior  court,  and 
on  accotmt  of  the  action  of  the  latter  court 
on  May  24,  1915,  in  which  It  was  attempted 
to  vacate  Its  former  order.  That  the  dis- 
trict court  had  general  appellate  jurisdiction 
of  the  proceedings  to  probate  the  will  and 
the  contest  thereof  is  not  denied.  There  was 
therefore  no  absolute  want  of  jurisdiction 
over  the  subject-matter  of  the  proceedings 
such  as  could  not  be  waived  by  a  failure  to 
urge  in  proper  season  in  the  trial  court. 
This  view  renders  unnecessary  the  considera- 
tion of  numerous  questions  discussed  in  the 
r^iy  brief,  and  which  were  before  the  supe- 
rior court  at  the  April  term,  but  were  not 
brought  before  the  district  court,  except  by 
way  of  arguendo  In  attempting  to  urge  as  a 
bar  to  the  proceedings  therein  the  judgment 
of  the  superior  court  at  the  April  term.  We 
shall  therefore  confine  our  consideration  to 
the  jurisdictional  questions,  relied  upon  by 
the  plaintiffs'  in  error. 

[1]  1.  Would  an  appeal  lie  in  a  probate 
proceedings  to  the  superior  court?  Section  2, 
art.  7,  c.  14,  Session  Laws  1909,  p.  181  (sec- 
tion 1796,  Rev.  Laws  1910),  of  the  act  creating 
county  superior  courts  in  each  county  of  the 
state  having  a  population  of  30,000  and  a 
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City  tbereln  of  8,000,  and  flzlng  the  Jnrlsdic-' 
tlon  of  such  courts,  provides: 

"Every  such  court  shall  have  and  exercise  con- 
current juriailiction  with  the  district  court  in 
all  proceedings,  causes  or  matters,  and  concur- 
rent jurisdiction  with  the  county  court  in  all 
civil  find  criminal  matters,  except  matters  of 
Drobate." 

"Concurrent  jurisdiction"  as  defined  In 
said  section  2  of  the  act  was  defined  in  Okla- 
homa Fire  Ins.  Co.  v.  Phillip,  27  Okl.  234, 
111  Pac.  334,  to  be  that  Jurisdiction  of  dif- 
ferent tribunals,  each  authorized  to  deal  with 
the  same  subject-matter;  and  In  Rogers  et 
al.  V.  Bonuett  ct  al.,  2  Okl.  553,  37  Pac. 
1078,  the  Territorial  Supreme  Court,  In  de- 
fining concurrent  Jurisdiction,  said: 

"  'Concurrent'  is  'having  the  same  authority, 
•  •  •  such  as  such  courts  have  concurrent 
Jurisdiction,  that  is,  each  has  the  same  jurisdic- 
tion.'" 

Also,  to  the  same  effect,  In  Rapalje  & 
Lawrence's  Law  Dictionary,  the  term  la  de- 
fined to  be: 

"Concurrent  jurisdiction  is  that  of  several  dif- 
ferent tribunals,  each  authorized  to  deal  with 
the  same  subject-matter." 

In  State  ex  rel.  Strong  et  al.  v.  Superior 
Court  of  Pottawatomie  Cbunty  et  al.,  38  OkL 
866,  132  Pac.  1077,  we  held  that  the  superior 
court  had  Jurisdiction  of  matters  of  probate 
In  a  case  appealed  from  the  county  court  to 
the  district  court  and  transferred  on  motion 
of  plaintiffs  to  the  superior  court,  notwltb- 
6tanding  the  language  of  the  act  respecting 
Jurisdiction  over  matters  of  probate.  We 
there  said: 

"It  is  intended  by  the  statute  that  the  supe- 
rior court  shall  possess  the  same  jurisdiction, 
both  original  and  appellate,  that  is  possessed  by 
the  district  court." 

In  that  case  It  was  observed  the  appeal 
was  not  taken  directly  from  the  county  court 
to  the  superior  court,  but  that  by  section 
1974,  Compiled  Laws  1000,  it  was  made  the 
duty  of  the  Judge  of  the  district  court,  upon 
motion  of  the  plaintiff  In  any  cause  pending 
In  said  court,  to  transfer  such  cause  to  the 
superior  court  of  the  county  where  the  same 
should  then  stand  for  trial  as  If  originally 
filed  therein.  The  rule  announced  In  the  fore- 
going opinion  was  adhered  to  and  followed 
In  Parker  et  aL  v.  Hamilton,  154  Pac.  65. 
In  Oklahoma  Fire  Ins.  Co.  v.  Phillip,  supra, 
we  held  that  a  case  pending  on  appeal  In 
the  county  court  from  the  Judgment  of  a 
Justice  of  the  peace  could  be  transferred  on 
motion  of  plaintiff  to  a  superior  court,  and 
held,  tried,  and  determined  by  It.  If  cases 
may  be  transferred  from  the  county  court  to 
the  superior  court,  no  good  reason  exists  why 
an  appeal  in  a  probate  proceedings  may  not 
be  takei\  direct  from  the  county  to  the  su- 
perior court,  unless  some  statute  directs  to 
the  contrary,  tor  It  must  be  kept  in  mind 
that  the  two  courts,  superior  and  district, 
have  concurrent  Jurisdiction.  As  said  In 
Burks  V.  Walker,  25  Okl.  353,  109  Pac.  544: 

"Where  two  or  more  courts  have  concurrent 
Jurisdiction  of  the  same  cause  of  action,  neces- 


sarily the  statute  conferring  such  Jurisdiction 
gives  to  the  plaintiff  the  opportunity  of  selecting 
the  forum  in  which  he  shall  institute  and  prose- 
cute his  action." 

And  so  It  would  seem  to  be  the  case  here. 
though  governed  by  separate  but  similar  pro- 
vision of  the  statute.  If  the  superior  court 
has  concurrent  Jurisdiction  with  the  district 
court,  as  It  clearly  has,  then  It  has  Jurisdic- 
tion of  an  appeal  brought  to  It  directly,  pro- 
viding such  an  appeal  will  lie  to  the  district 
court.  If  the  appeal  will  lie  only  to  the 
district  court,  then  It  cannot  be  said  that  the 
two  courts  have  concurrent  Jurisdiction. 
This  view  has  for  its  support,  uut  only  sound 
reason,  but,  In  principle,  the  case  of  Okla- 
homa Fire  Ins.  Co.  t.  Phillip,  supra.  By  giv- 
ing to  the  statute  the  construction  to  which 
It  Is  fairly  entitled,  circumlocution  of  pro- 
cedure Is  avoided,  and  the  losing  party  may 
appeal  direct  to  either  the  district  or  superior 
court 

[2]  2.  Upon  the  second  point,  that  on  Jan- 
uary 2,  1915,  there  was  no  statute  authoriz- 
ing the  transfer  of  the  cause  from  the  su- 
perior to  the  district  court.  It  Is  Insisted  that 
the  amendment  to  section  10,  art  7,  c.  14,  of 
the  act  creating  and  establishing  county  su- 
perior courts,  found  In  chapter  121  of  the 
Session  Laws  of  1911,  pp.  264,  2%,  authoriz- 
ing the  Judge  of  the  superior  court,  upon  the 
motion  of  plaintiff  In  any  cause  ];)endli);g  la 
said  court,  to  transfer  such  cause  by  order 
to  the  district  court,  not  being  contained  in 
the  Revised  Laws  of  1910,  there  was  at  the 
time  no  statute  authorizing  the  transfer.  In 
support  of  the  claim,  attention  Is  called  to 
the  revlsor's  note  to  section  1806,  Rev.  Laws 

1910,  by  which  we  are  told  that  It  was  the 
purpose  of  the  revlsor  to  strike  out  the  pro- 
vision authorizing  the  transfer,  for  the  reason 
(as  claimed  by  them)  that  such  provision  was 
no  longer  necessary,  and  was  used  only  for  the 
purpose  of  delay.  Section  10,  art  7,  of  the  act 
of  March  6,  1909,  creating  county  superior 
courts,  contained  no  provision  for  the  transfer 
of  a  cause  from  said  courts  to  either  the  dis- 
trict or  county  court  having  concurrent  Juris- 
diction. This,  omission  in  the  original  act 
was  met  by  the  Legislature  on   March  22, 

1911,  when  section  10  of  the  act  was  amend- 
ed so  as  to  authorize  the  Judge  of  the  supe- 
rior court,  upon  motion  of  the  plaintiff  in  a 
cause  pending  In  said  court,  to  transfer  the 
same  by  order  to  the  district  or  county  coart, 
respectively,  having  Jurisdiction  of  the  sub- 
ject of  the  action.  Section  2  of  the  act  of 
March  8, 1911  (Session  Laws  1911,  pp.  70,  71), 
providing  for  the  adoption  of  a  general  code 
of  laws  for  the  state,  expressly  excepted 
from  the  repealing  clause  any  act  of  the 
Legislature  enacted  subsequent  to  the  ad- 
journment of  the  extraordinary  session  of 
the  Legislature  which  convened  January  20, 
1910,  and  adjourned  March  19,  1910.  March 
22,  1913,  the  Legislature  amended  sections 
1  and  3,  c.  39,  of  the  Session  Laws  of  1910-11 
(Session    Laws    1913,    pp.    116-118).      The 
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section  :;  oi  tne  original  act,  so  tuat  ita  pro- 
visions respecting  the  repeal  of  laws  not  In- 
cluded In  tlie  revision,  including  the  excep- 
tions or  provisos  of  tbe  former  act,  were  not 
affected  by  the  amendment  Tbe  atet  of 
March  22,  1911,  authorizing  the  transfer  of 
causes  from  the  sup^or  to  the  district 
courts,  having  been  enacted  at  a  session  of 
the  Legislature  subsequent  to  the  adjourn- 
ment of  the  extraordinary  session  of  tbe 
Legislature  which  convened  in  January,  1910, 
is  by  the  express  terms  of  tbe  act  providing 
for  the  adoption  of  a  general  code  of  laws, 
excepted  from  its  operation.  That  Is  to  say, 
the  act  of  March  22,  1911,  authorizing  the 
transfer  of  causes,  is  unaffected  by  the  pro- 
visions of  either  the  original  or  amended  act 
adopting  the  Revised  Statutes.  Such  being 
the  case,  the  omission  to  include  in  the  Re- 
vised Laws  any  express  authority  by  which 
causes  may  be  transferred  from  tbe  district 
to  the  superior  court,  or  from  the  superior  to 
the  district  court,  cannot  be  held  to  affect 
a  statute  expressly  excluded  from  tlie  opera- 
tion of  the  revision.  That  It  was  not  the 
purpose  of  the  Legislature  to  prevent  the 
transfer  of  causes  from  the  superior  to  the 
district  court  by  the  neglect  to  carry  into 
the  revision  provisions  In  respect  thereto  is 
not  only  manifest  from  the  plain  provision  of 
the  adopting  statute,  but  by  section  6,  c.  77, 
Session  Laws  1913,  providing  for  the  partial 
abolishment  of  county  superior  courts.  In 
this  latter  act,  approved  prior  to  the  going 
into  effect  of  the  Revised  Laws,  it  was  ex- 
pressly provided  in  section  6  that  the  judges 
of  the  superior  courts,  continued  by  the  act 
(and  which  act  included  the  superior  court 
of  Pottawatomie  county),  should  upon  the 
motion  of  the  plaintiff,  or  defendant,  or  upon 
the  Judge's  own  motion,  be  transferred  to  the 
district  court,  and,  upon  such  transfer  being 
made,  the  cause  should  stand  for  trial  in  the 
district  court  as  if  it  had  been  originally  fil- 
ed therein.  This  act.  It  is  true,  was  de- 
clared unconstitutional  in  Hatfield  v.  Gamett, 
45  Okl.  438,  146  Pac.  24.  We  may  not  im- 
properly refer  to  sections  2  and  15  of  the  act 
of  February  10, 1915  (Session  Laws  1915,  pp. 
20-29),  defining  the  Jurisdiction  of  the  su- 
perior courts  and  providing  for  the  transfer 
of  cases  from  one  court  to  another,  as  it  is 
a  rule  of  wide  recognition  that,  when  several 
acts  of  a  Legislature  are  passed  touching 
the  same  subject-matter,  subsequent  legisla- 
tion may  be  used  to  assist  in  the  Interpreta- 
tion of  prior  legislation  upon  the  same  sub- 
ject Board  of  C!ounty  Commissioners  v. 
Alexander,  159  Pac.  311;  Cope  v.  Cope,  137 
U.  S.  682,  11  Sup.  Ct  222,  34  L.  Ed.  832; 
Tiger  V.  Western  Investment  Co.,  221  U,  S.  286, 
31  Sup.  Ct  578,  65  L.  Ed.  738.  Statutes  upon 
the  same  subject,  though  passed  on  different 
dates,  should  be  compared,  harm<Miized  if 
possible,  and,  it  not  susceptible  of  a  construc- 
tion which  will  make  all  of  tbe  provisions 


togeiner,  so  rar  as  possible,  consistently  with 
the  evident  intent  of  the  latest  enactment 

By  tracing  the  history  of  the  legislation 
upon  the  subject  of  transferring  causes  of 
action  it  will  be  seen  that  It  was  the  legis- 
lative purpose  not  to  destroy,  but  to  extend, 
the  right  of  transfer  to  both  parties,  or  to 
the  court  upon  Its  own  initiative.  Not  only 
this,  but  to  give  the  right  to  transfer  (with 
enumerated  exceptions)  both  to  the  district, 
superior,  and  county  courts.  The  mention  of 
these  latter  statutes  as  found  in  the  acts  of 
March  22,  1913,  and  February  10,  1915,  is 
made  only  to  show  that  the  Legislature  at  all 
times  intepded  that  the  right  to  transfer 
causes  of  action  should  not  be  taken  away. 
Our  conclusion  is  rested,  however,  upon  the 
ground  that  the  Revised  .Statutes  expressly 
exempted  from  its  operation  tbe  act  of  March 
22,  1911. 

[3]  3.  Upon  the  third  point  relied  upon, 
that  before  the  district  court  had  "assumed 
to  act  in  the  matter"  the  superior  court  had 
set  aside  the  order  transferring  the  cause  to 
the  superior  court  and  had  dismissed  the  ap- 
peal, the  record  sufiBdently  discloses  that 
both  at  the  time  the  Jurisdiction  of  tbe 
court  was  invoked  and  the  order  made  the 
cause  was  pending  In  the  district  court; 
hence  the  superior  court  was  without  Juris- 
diction jto  make  the  order.  This  we  say 
from  the  following  orders,  entries,  proceed- 
ings, and  admissions  appearing  In  the  rec- 
ord: The  motion  of  the  contestants  to  trans- 
fer which  was  filed  in  the  district  court  on 
January  4,  1915;  that  of  the  proponents, 
filed  in  the  district  court  January  5,  1915; 
the  objection  of  proponents  to  the  Jurisdic- 
tion of  the  superior  court  filed  therein  No- 
vember 12,  1914,  and  in  the  district  court 
January  4,  1915;  the  entries  in  the  minute 
books  of  the  superior  court  and  the  order 
of  transfer  to  the  district  court;  from  the 
statement  of  counsel,  made  on  July  7,  1915, 
in  objecting  to  the  Jurisdiction  of  the  dis- 
trict court  in  which  it  was  admitted  that 
the  cause  was  then  in  the  district  court  on 
"attempted  transfer";  and  from  the  allega- 
tion contained  in  the  supplemental  petitioft, 
filed  July  10,  1915,  in  the  district  court.  In 
which  it  is  stated  that  on  "the  2d  day  of 
January,  1915,  said  papers  and  files  in  said 
cause  were  taken  from  the  ofilce  of  the  clerk 
of  the  superior  court  and  lodged  and  filed  in 
the  district  court  by  F.  H.  Relly,  one  of  the 
attorneys  for  the  objectors";  also  from  the 
numerous  objections  made  to  the  Jurisdiction 
of  the  district  court,  both  written  and  oral, 
on  account  of  the  transfer  made  to  it  pur- 
suant -to  the  order  of  the  superior  court, 
January  2,  1915.  If,  then,  tbe  cause  had 
been  transferred  to  the  district  court  and 
the  proceedings  had,  both  in  procuring  and 
making  of  the  order  of  transfer,  were  au- 
thorized by  law,  the  purported  Judgment 
of  the  sui)erior  court  made  at  a  subsequeoft 
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term  thereof  was  Invalid,  and  such  judg- 
ment was  coram  non  Judice.  The  order  of 
January  2,  1915,  transferring  the  cause,  was 
made  at  the  Decentber  term  of  the  court. 
Just  when  It  was  first  sought  to  have  this 
order  vacated  is  not  clear;  In  fact,  the  rec- 
ord is  silent,  except  that  it  was  at  a  subse- 
quent term  of  the  court,  and  after  a  part, 
at  least,  of  the  flies  and  papers  In  the  case 
had  been  transferred  to,  lodged,  and  filed 
in  the  district  court  This  plaintiffs  in  er- 
ror, (US  we  understand,  admit  While  It 
would  have  been  a  very  easy  matter  to  have 
had  the  record  show  Just  wlien  the  case  was 
docketed  In  the  district  court,  and  when  the 
subsequent  proceedings  were  taken  In  the 
superior  court,  for  some  reason  these  Im- 
portant facts  have  been  overlooked,  though 
from  the  file  mar}cs  on  certain  of  the  plead- 
ings, admissions  made  and  appearances  en- 
tered there  Is  no  room  to  doubt  that  the  dis- 
trict court  had  acquired  Jurisdiction  of  the 
cause  when  the  subsequent  proceedings  were 
had  in  the  superior  court  It  is  a  rule  wide- 
ly recognized  that  Jurisdiction  will  be  pre- 
sumed as  to  courts  of  general  Jurisdiction, 
such  as  the  district  courts  in  tills  state, 
unless  the  contrary  appears  of  record.  11 
Cyc.  691,  692.  Also,  it  will  be  presumed  that 
every  step  necessary  to  give  jurisdiction  has 
been  taken,  although  this  presumption  may 
be  rebutted  by  extrinsic  evidence,  as  when 
the  Jurisdiction  may  be  inquired  into.  Ap- 
plegate  v.  Lexington  &  Carter  Co.  Min.  Co., 
117  U.  S.  255,  6  Sup.  Ct  742,  29  L.  Ed.  892; 
Voorhees  v.  Jackson,  10  Pet  449,  9  U  Ed. 
490.  Acts  or  admissions  affecting  the  valid- 
ity of  the  proceedings  must  be  affirmatively 
shown.  The  manner  of  the  transfer  of  the 
files  to  the  district  court  was  Irregular,  as 
best  we  can  gather  from  the  record.  Indeed 
it  seems  that  a  part  of  the  files  from  the 
county  and  superior  courts  were  not  lodged 
with  the  district  court  until  in  the  month  of 
June,  prior  to  the  trial  in  July.  This  omls- 
Bi<A,  while  an  irregularity,  did  not  affect  the 
Jurisdiction  previously  acquired  by  the  dis- 
trict court  Counsel  for  plaintiffs  in  error 
at  all  times  recognized  that  the  cause  bad 
been  transferred  to  the  district  court  though 
they  persistently  urged  that  the  district 
court  was  without  Jurisdiction.  As  early  as 
March  12,  1915,  they  filed  in  the  said  court 
their  motion  to  remand  the  cause  to  the  su- 
perior court  claiming  that  the  order  of 
transfer  was  void  and  that  the  district  court 
had  no  Jurisdiction  in  the  premises;  the 
order  of  transfer  having  been  made  on  the 
motion  of  the  contestants.  We  think  that 
by  the  appeal  from  the  county  court  the  Ju- 
risdiction of  the  superior  court  attached,  and, 
the  cause  having  been  transferred  to  the 
district  court,  and  that  court  having  ac- 
quired Jurisdiction,  the  superior  court  was 
divested  of  all  further  Jurisdiction  over  the 
proceedings.  Simpklns  v.  Parsons,  151  Pac. 
5S&    This  we  held  in  State  ex  reL  Nichols 


et  aL  T.  Jolmson,  County  Judge,  158  Pac. 
1129,  which  action  arose  out  of  the  final 
Judgment  of  Judge  Watts,  made  July  30, 
1915,  in  the  will  contest  proceedings  under 
consideration,  and  in  which  It  was  said  that 
the  order  of  the  superior  court  was  made 
after  the  transfer  of  the  cause  to  the  district 
court.  Jurisdiction  .generally  could  not  at 
the  same  time,  be  both  in  the  superior  and 
district  courts.  By  the  transfer  to  the  dis- 
trict court  the  superior  court  lost  jurisdic- 
tion. State  V.  Reid,  18  N.  a  377,  28  Am. 
Dec.  672 ;  Two  Rivers  Mfg.  Co.  v.  Beyer,  74 
Wis.  210,  42  N.  W.  232,  17  Am.  St  Rep.  131; 
State  ez  rel.  Nichols  et  aL  v.  Jolm^n, 
County  Judge,  supra,  158  Pac  1129;  7  R. 
C.  Ia  1067;  11  Cyc.  690.  And  the  fact  that 
a  part  of  the  files,  either  from  the  county  or 
superior  court,  were  not  with  other  files 
lodged  with  the  district  court  wlU  not  serve 
to  defeat  the  Jurisdiction  of  the  latter  court 

[4]  4.  In  the  reply  brief  of  plaintiffs  in 
error  it  is  urged  that  contestants  were  not 
authorized  by  law  to  file  a  motion  to  trans- 
fer the  cause  to  the  district  court  and  that 
the  act  authorizing  the  transfer  is  unconsti- 
tutional. The  act  of  1911,  as  in  the  earlier 
act  of  1909,  only  authorized  the  transfer  to 
be  made  on  the  motion  of  the  plaintiff.  In 
Burks  V.  Walker,  26  Okl.  353,  109  Pat  544, 
the  same  attack  was  made  on  the  1909  stat- 
ute as  is  now  urged  against  the  later  act 
It  is  unnecessary  to  repeat  or  extend  the 
reason  there  given  for  refusing  to  hold  the 
statute  valid.  As  we  are  satisfied  with  the 
conclusion  reached  in  that  case,  we  decline 
to  declare  the  act  unconstitutional.  In  an- 
swer to  the  first  objection,  it  is  sufficient  to 
direct  attention  to  section  6210,  Rev.  Lews 
1910,  which  provides  that  in  the  trial  of 
contest  proceedings  "the  contestant  is  plain- 
tiff, and  the  petitioner  is  defendant"  As 
the  motion  to  transfer  was  filed  by  and  on 
behalf  of  the  contestants  of  the  alleged  lost 
wlU,  it  is  difficult  to  understand  how  it  can 
be  seriously  urged  that  they  were  not  enti- 
tled to  the  position  given  them  in  the  statute, 
and  to  any  rights  arising  therefrom. 

[5]  5.  Was  the  district  court  of  Potta- 
watomie county  legally  convened  and  in  ses- 
sion during  the  time  beginning  with  July 
19th  and  aiding  July  30th,  the  period  occu- 
pied in  the  trial  of  the  case?  From  the  rec- 
ord it  appears  that  the  proponents'  original 
and  supplemental  motions  to  remand  the 
cause  to  the  superior  court  were  overruled 
on  June  10,  1915,  the  order  being  made  by 
Judge  Bowles,  who  had  been  assigned  to  hold 
court  in  Pottawatomie  county.  In  the  order 
of  court  overruling  the  motions,  it  was  or- 
dered that  the  motions  of  the  proponents  of 
the  will  to  suppress  depositions  be  continued 
until  July  19,  1915;  also,  at  the  requc<t  of 
the  contestants,  the  cause  was  set  for  trial 
on  the  same  day,  to  wit,  July  19,  1915, 
whereupon  court  adjourned  until  July  7, 
1915,  the  same  being  a  day  of  the  June  term 
of  court    July  7th  court  convened  pursuant 
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tertalnlng  Jurisdiction  of  the  subject-mat- 
ter of  the  action,  court  adjourned  until  July 
8th.  On  the  day  last  named,  court  again 
convened  and  adjourned  until  July  9,  1915, 
on  which  day  the  court  again  overruled  the 
objections  of  the  proponents  to  Its  Jurisdic- 
tion, and  at  the  same  time  granted  them 
leave  to  withdraw  their  depositions  for  the 
purpose  of  attaching  notice  and  certificate. 
Also  it  was  ordered  that  the  stenographer 
make  a  transcript  of  the  record  and  file 
the  same  with  the  clerk  on  July  19,  1915; 
thereupon  the  records  show  that  the  court 
adjourned  subject  to  call.  On  July  19,  1915, 
court  convened,  Judge  Chas.  G.  Watts  pre- 
siding, and  the  cause  came  on  for  trial. 
Whereupon  the  proponents  of  the  will  filed 
their  further  written  objection  to  the  trial 
of  the  cause  in  the  district  court,  on  the 
ground  that  the  court  was  without  Jurisdic- 
tion. The  records  convening  the  session 
show  the  following  proceedings  had: 

"July  19th,  1915. 
"Now  conrt  convened  pnrsnant  to  adjourn- 
ment at  l0:30  a.  m.,  on  the  19th  day  of  July, 
1915,  with  Hon.  Chas.  G.  Watts,  Judge,  presid- 
ing. Other  oflBcers  pr*ent,  R.  L.  Flynn,  court 
clerk ;  Nannie  Saxon,  reporter;  Chas.  W. 
Friend,  county  attorney ;  F.  E.  Romberg,  sher- 
iff, and  J.  T.  Jones,  bailiS.  Public  proclamation 
of  the  opening  of  said  court  having  been  made 
pursuant  to  orders,  the  following  proceedings 
were  had" 

—order  overroling  the  motion  to  remand  and 
exceptions  thereto;  order  continuing  the 
hearing  on  the  motion  of  the  proponents  to 
suppress  depositions;  withdrawal  of  the  mo- 
tion ai  the  contestants  to  suppress  deposi- 
tions of  witnesses  Phebus  and  Kelly ;  appli- 
cation of  the  proponents  for  a  Jury  and  or- 
der denying  same ;  and  finally  the  application 
of  the  proponents  to  file  supplemental  peti- 
tion, followed  by  the  order  adjourning  the 
court  until  the  following  day.  Thereafter 
the  parties  appeared  and  the  trial  was  en- 
tered upon  and  proceeded  with  from  day  to 
day  until  July  30th.  That  at  the  close  of  the 
trial  proponents  filed  their  motion  for  find- 
ings <^f  facts  and  conclusions  of  law,  and  on 
the  same  day  Judgment  was  rendered  in  fa- 
Tor  of  the  contestants,  and  the  Journal  entry 
thereof  filed  in  the  district  court  August  4, 
1915.     . 

From  the  time  court  convened  on  July  19, 
1915,  pursuant  to  adjournment,  and  through- 
out the  progress  of  the  proceedings  had,  while 
the  proponents  at  all  times  objects  to  the 
court's  jurisdiction,  no  objection  was  urged 
that  the  court  was  not  legally  in  session. 
It  appears  that  the  preliminary  orders  in  the 
cause  were  made  by  J^idge  W.  M.  Bowles. 
This  was  pursuant  to  assignment  of  Chief 
Justice  Kane.  While  the  record  fails  to  show 
how  It  came  about  that  Judge  Chas.  Q.  Watts 
held  court  in  Pottawatomie  county  in  July, 
1915,  and  tried  the  cause  in  question,  we 
i.now  from  the  recor'ds  in  the  office  of  the 


county  were  made  by  Chief  Justice^  Kane  as 
follows:  On  July  Sfd  to  hold  court  July  7th 
and  8tb;  July  8tb  to  hold  court  July  9th; 
J^ly  17th  to  hold  court  for  one  week,  begin- 
ning July  19th;  July  24th  a  further  order 
to  hold  court  for  one  week,  beginning  July 
26th.  These  several  orders  of  the  Chief  Jus- 
tice were  made  under  authority  of  section 
9,  art.  7,  Const.  The  objection  that  the  dis- 
trict court  was  not  legally  convened  in  the 
month  of  July,  and  that  its  sessions  held  dur- 
ing said  month  were  Illegal  by  reason  of  the 
order  of  adjournment  made  July  9,  1915,  is 
made  for  the  first  time  in  this  court  No  ques- 
tion Is  made  that  the  June  term  of  the  dis- 
trict court  was  not  duly  convened;  only  that 
on  account  of  the  language  of  the  order  the 
court  had  adjourned  sine  die.  Whatever  may 
be  the  effect  of  an  order  of  adjournment  sub- 
ject to  call,  as  an  abstract  proposition,  when 
it  appears,  as  here,  from  an  examination  of 
the  entire  proceedings  had,  that  it  was  not 
the  purpose  of  the  court  to  end  the  term, 
and  the  parties  appear  at  a  subsequent  day 
thereof,  and,  without  objection,  proceed  to 
trial,  the  order  of  adjournment  should  be 
read  in  connection  with  the  previous  order  of 
adjournment,  the  contemporaneous  order, 
and  the  proceedings  had  on-  the  reconvening 
of  court  on  the  day  to  which  the  adjournment 
was  originally  taken.  Prom  what  transpir- 
ed, as 'disclosed  by  the  record,  and  from  what 
we  know  judicially,  respecting  the  orders  of 
the  Chief  Justice,  it  Is  difficult  to  escape  the 
conclusion  that  the  objection  now  made  is  an 
afterthought  It  is  not  the  policy  of  the 
courts  to  permit  parties  to  speculate  on  the 
outcome  of  a  trial,  and  afterwards  on  appeal 
raise  for  the  first  time  the  question  that  the 
court  was  not  legally  convened.  It  is  pos- 
sible that  cases  may  arise  wherein  a  dif- 
fer^it  rule  should  be  applied,  but  such  is  not 
the  case  under  consideration.  The  trend  of 
modem  judicial  opinion  is  to  construe  the 
law,  if  possible,  so  as  to  uphold  the  sessions 
of  courts  actually  transacting  business.  St 
Louis  &  8.  F.  R  Co.  V.  James  et  al.,  36  Okl. 
196,  128  Pac.  279;  Tucker  v.  State,  10  Okl. 
Cr.  565, 139  Pac.  098;  Brown  v.  State,  11  Okl. 
Cr.  498,  148  Pac.  181.  The  case,  in  view  of 
the  facts  to  which  we  have  called  attention, 
is  not  ruled  by  the  decisions  of  this  court  In 
Irwin  V.  Irwin,  2  Okl.  180,  37  Pac  548;  Ba- 
ker v.  Newton,  27  Okl.  436, 112  Pac.  1034.  An 
adjourned  term  of  court  Is  but  a  prolongation 
of  the  previous  term,  and  it  has  been  held 
that  the  court  'during  such  term  has  the  same 
power  that  it  had  during  the  previous  term 
to  make  the  record  of  such  previous  term  con- 
form to  the  truth.  Keith  v.  State,  91  Ala. 
2,  8  South.  353,  10  I*  R.  A.  430.  When  the 
court  met  on  JXily  19, 1915,  it  appears  that  it 
"convened  pursuant  to  adjournment."  The 
effect  of  the  order  reconvening  the  court,  un- 
der all  the  attending  circumstances,  furnlsbf  s 
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strong  grounds  for  belief  that  at  no  time  was 
there  a  sine  die  a'djoumment  of  the  June 
term  of  court  Therefore  the  objection  that 
the  court  was  not  legally  convened  must  be 
rejected.  Cozlne  ▼.  Hatch,  17  Neb.  694,  24 
N.  W.  389;  Smurr  v.  State,  105  Ind.  125.  4 
N.  E.  445;  Hoye  v.  State,  39  Ga.  718;  Co<* 
V.  Stelton,  20  IlL  107,  71  Am.  Dec.  250. 

We  regret  to  note  In  the  reply  brief  of 
plalntltfa  In  error,  prepared  by  nonresident 
counsel,  a  most  unjust  and  unfounded  criti- 
cism of  the  trial  court  As  we  nnderstan'd, 
the  apology  <^ered  for  the  condition  of  the 
record  attempts  to  place  the  resi)onslblIlty 
therefor.  In  a  large  measure,  on  the  action  of 
the  trial  Judge.  There  Is  nothing  in  the  rec- 
ord that  will,  in  the  slightest  degree,  war- 
rant the  statement  If  there  has  been  delay 
in  administering  on  the  estate  of  Enos  Nich- 
ols, 'deceased.  It  Is  not  attributable  to  the 
courts.  If  In  the  trial,  or  If  at  any  time  tiui^ 
Ing  the  proceedings,  full  opportunity  was  not 
given  the  proponents  of  the  will  to  present 
their  case,  or  if  during  the  trial  prejudicial 
errors  were  committed,  this  court  has,  at  all 
times,  been  open  to  a  review  of  such  proceed- 
ings. As  these  proceedings  are  not  before  us, 
they  cannot  of  course,  be  examined  Into. 

The  judgment  of  the  trial  court  Is  affirmed. 
All  Justices  concur  except  KANE,  J.,  who  la 
absent. 

(M  Okl.  18«) 

SMITH  T.  SUMPSBT  &  ROSIB.    (No.  6819.) 

(Supreme  Court  of  Oklahoma.    July  10,  1917.) 

(Syllabua  1>y  the  Court.) 
Indians   9=315(1)— Indian   Lands— Auena- 

TION. 
The  restrictions  upon  alienation  by  cid- 
zens  of  the  Seminole  Nation  made  by  the  origi- 
nal Seminole  Agreement  (Act  of  July  1,  ISw?, 
c.  542,  30  Stat.  L.  5G7),  app'  only  to  allotments 
made  to  living  citizens  in  ,  \r  own  right,  and 
not  to  allotments  maJe  on  ...'half  of  deceased 
persons  under  the  authority  of  section  2  of 
the  second  Seminole  Agreement  (Act  of  June 
2,  1900,  c  610,  31  Stat  L.  250). 

Sharp,  O..  J.,  and  Miley  and  Thacker,  JJ., 
dissenting. 

Error  from  District  Court,  Seminole  Coun- 
ty;  Tom  D.  McKeown,  Judge. 

Action  by  Sumpsey  &  Rosie  against  T.  H. 
Smith.  From  a  Judgment  for  the  plaintlSs, 
defendant  brings  error.  Reversed,  with  di- 
rections. 

Fowler  &  Blggers  and  Cobb  &  Cobb,  all  of 
Wewoka,  for  plaintiff  In  error.  Frank  II. 
Reed,  of  Wewoka,  for  defendants  In-  error. 

OWDN,  J.  This  Is  an  action,  brought  In 
the  district  court  of  Seminole  county,  to  re- 
cover an  undivided  one-half  Interest  In  cer- 
tain lands  and  to  quiet  title  to  the  same.  The 
petition  alleges  that  the  land  was  allotted  to 
Ya-fo-la-gee,  a  member  of  the  Seminole  Tribe 
of  Indians;  that  KIssIe  Harjo,  at  the  death 
of  the  allottee,  Inherited  a  one-half  interest 


In  same;  that  thereafter  Kissie  died,  and 
the  land  was  Inherited  by  the  defendants  In 
error  as  the  sole  heirs'  of  Kissie.  The  pialu- 
tlff  in  error,  defendant  below,  claims  title 
through  a  deed  executed  by  Kissie  Harjo  on 
the  28th  of  August,  1905.  The  case  presents 
but  one  question:  Did  the  deed  dated  August 
28,  1905,  made  by  Kissie  Harjo,  a  fuU-blood 
Seminole  Indian,  covering  the  allotment  of 
Ya-fo-Ia-gee,  deceased,  convey  title  to  the 
plaintiff  in  error,  T.  H.  Smith?  The  exact 
date  of  the  death  of  the  allottee,  Ta-fo-la-gee, 
is  uncertain.  The  case  appears  to  have  been 
tried  by  the  lower  court  on  the  theory  that 
It  was  Immaterial  whether  she  died  prior  to, 
or  after,  receiving  allotment  The  contention 
Is  made  by  counsel  for  the  defendants  In  er- 
ror, plaintiffs  below,  that  In  either  event  the 
land  was  restricted  by  the  provisions  of  the 
original  Seminole  Agreement  (Act  of  July  1, 
1898,  c.  542,  30  Stat.  L.  567),  under  the  terms 
of  which  any  contract  for  the  sale  of  any 
part  of  any  allotment  made  prior  to  the  date 
of  the  patent  Is  void.  The  petition  alleges 
that  the  allotment  was  made  during  the  life 
of  the  allottee.  The  defendant  below,  in  his 
answer,  alleged  the  allpttee  died  subsequent 
to  her  enrollment  but  prior  to  receiving  allot- 
ment. The  court.  In  his  finding  of  facts,  says: 
"The  court  finds  that  the  allotment  was  se- 
lected on  the  4th  day  of  November,  1901,  and 
that  she  was  allotted  and  treated  as  one  who 
was  deceased.  The  court  is  unable  to  deter- 
mine what  the  exact  date  of  her  death  was, 
whether  she  died  prior  to,  or  subsequent  to, 
November  4,  lOOL'*^ 

In  his  conclusions  of  law  the  court  says: 
"The  court  concludes  as  a  matter  of  law  that 
the  original  Seminole  Agreement  approved  July 
1,  1898,  providing,  among  other  provigioiu,  that 
'All  contracts  for  sale,  disposition,  or  incum- 
brance of  any  part  of  any  allotment  made  prior 
to  date  of  patent  shall  be  void,'  was  a  posi- 
tive restriction  upon  the  allotment  of  the  Semi- 
noles;  and,  except  as  to  the  homestead  of  an 
allottee  who  has  selected  his  allotment  before 
death,  decided  in  Stout  v.  Simpson,  the  heita 
of  the  deceased  in  this  case  were  without  power 
to  alienate  the  land  in  controversy  until  after 
the  passage  of  the  Act  of  Congress  of  April 
26,  190G,  there  being  no  homestead  in  this  al- 
lotment'' 

Judgment  was  rendered  below  for  the 
plaintiffs,  defendants  In  error  here.  The  de- 
fendant below  brings  the  cause  here. 

We  think  it  was  material  whether  the  al- 
lottee died  prior,  or  subsequent,  to  receiving 
her  allotment  If  she  died  after  allotment, 
under  the  holding  in  the  cases  of  Stout  v. 
Simpson,  34  Okl  129,  124  Pac.  754,  and  Lula 
V.  Powell,  166  Pac  1050  (No.  6600,  not  yet 
officially  reported),  the  deed  In  question  pass- 
ed title  to  Klssle's  Interest  in  the  homestead 
portion  of  the  allotment,  but  was  v<^d  as  to 
the  surplus.  If  the  allottee  died  prior  to 
receiving  allotment,  the  deed  passed  title  to 
her  Interest  in  the  entire  allotment.  Including 
both  homestead  and  surplus. 

The  original  Seminole  Agreement  provides 
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so  as  to  Include  any  improTements  owned  by 
him  at  tbe  time.  It  made  no  provision  for 
tbe  allotment  of  any  land  to  the  heirs  of  any 
member  of  the  tribe  dying  prior  to  allotment 
The  language  relied  upon  by  counsel  for  the 
defendants  In  error,  "all  contracts  for  the 
sale,  disposition  or  incumbrance  of  any  part 
of  any  allotment  made  prior  to  the  date  of 
tbe  patent,  shall  be  void,"  is  found  in  this 
agreement  immediately  following  the  para- 
graph providing  for  the  allotment  of  all  lands 
belonging  to  the  Seminole  .Tribe,  and  does 
not  apply  where  the  allotment  was  made  aft- 
er the  death  of  the  allottee.  In  this  treaty 
Congress  was  dealing  with  the  lauds  to  be 
allotted  to  the  members  of  the  tribe  living  at 
the  time  of  the  allotment  la  the  second 
Seminole  Agreement  (Act  of  June  2,  1900,  c. 
610,  31  Stat  Li  250),  provision  was  made  for 
the  allotment  of  land  after  the  death  of  the 
allottee.  Section  2  of  this  act  is  as  follows: 
"If  any  member  of  the  Seminole  Tribe  of 
Indians  shall  die  after  the  thirty-first  day  of 
December,  eighteen  hundred  and  ninety-nine, 
the  lands,  money,  and  other  property  to  which 
he  would  be  entitled  if  living,  shall  descend  to 
his  heirs  who  are  Seminole  citizens,  according 
to  the  laws  of  descent  and  distribution  of  the 
state  of  Arkansas,  and  be  allotted  and  distribut- 
ed to  them  accordingly." 

This  section  la  very  similar  to  section  28 
of  the  original  Creek  Treaty  (Act  March  1, 
1901,  c.  676,  31  Stat  U  861),  section  22  of  the 
Choctaw-Chickasaw  .  Supplemental  Treaty 
(Act  July  1,  1902,  c.  1362,  32  Stat  I*  641), 
and  section  20  of  the  Cherokee  Treaty  (Act 
July  1,  1902,  c.  1375,  32  Stat  U  716).  Their 
purpose  and  general  nature  are  not  differenr. 
Bruner  v.  Sanders,  26  Okl.  673,  110  Pac.  730. 

In  the  case  of  Skelton  v.  Dili,  235  U.  S. 
206,  35  Sup.  Ct.  60,  59  L.  Ed.  108,  it  was  held 
that  lands  in  the  Creek  Nation  allotted  after 
the  death  of  the  allottee,  under  section  28  of 
that  treaty,  pa&sed  to  the  heirs  free  from  re- 
strictions; that  the  restrictions  imposed  un- 
der the  other  sections  of  the  treaty  did  not 
apply  to  allotments  made  after  the  death  of 
tbe  allottee.  To  the  same  effect,  under  this 
treaty.  Is  Welty  v.  Reed,  231  Fed.  930,  146 
C.  a  A.  126;  Woodward  v.  De  Grallenrled, 
238  U.  S.  284,  35  Sup.  Ct  764,  59  L.  Ed.  1310; 
Rentle  v.  McCoy,  35  Okl.  77,  128  Pac.  244; 
Demlng  Investment  Co.  v.  Bruner  Oil  Co., 
35  Okl.  395,  130  Pac.  1157. 

In  the  case  of  Oreenlees  v.  Wettack,  43 
Okl.  16,  141  Pac.  282,  the  identical  question 
was  presented  to  this  court  under  the  Chero- 
kee Treaty.  It  was  held  that  the  heirs  took 
the  land,  under  section  20i,  free  from  re- 
strictions. In  the  case  of  Oreenlees  v.  Mor- 
ris, 239  D.  S.  627,  36  Sup.  Ct.  163,  60  L.  Ed. 
4T4,  the  United  States  Supreme  Court,  In 
construing  the  Cherokee  Treaty,  held  to  the 
same  effect ;  the  allotment  having  been  made 
after  tbe  death  of  the  allottee. 


tbe  Choctaw-Chickasaw  Treaty,  were  taken 
by  the  heirs  without  restriction;  and  that 
section  16  of  that  treaty,  which  provides  the 
land  shall  not  be  alienable  until  after  tbe 
issuance  of  patents,  has  no  application  where 
tbe  Indian  died  before  receiving  an  allot- 
ment 

That  Congress  never  intended  the  issuance 
of  iMtents  should  be  a  restriction  running 
with  the  land  is  evident  from  tbe  language 
found  In  section  19  of  the  Act  of  April  26, 
1906,  c.  1876.  34  Stat  L.  137,  as  follows: 

"That  conveyances  heretofore  made  by  mem- 
bers of  any  of  the  Five  Civilized  Tribes  subse- 
quent •  •  •  to  removal  of  restriction,  where 
patents  thereafter  issue,  shall  not  be  deemed  or 
held  invalid  solely  because  said  conveyanceo 
were  made  prior  to  issuance  and  recording  or 
delivery  of  patent  or  deed.    •    »    •  " 

Counsel  for  defendants  in  error.  In  bia 
brief,  expresses  his  willingness  to  rest  this 
case  on  the  holding  of  this  court  in  the  case 
of  Stout  V.  Simpson,  supra.  The  court  below 
treated  this  case  as  one  in  which  the  allot- 
ment was  selected  after  the  death  of  the 
allottee,  but  failed  to  make  the  distinction 
beween  tbe  question  presented  In  Stout  v. 
Simpson  and  this  case.  It  was  admitted 
In  Stout  V.  Simpson,  that  tbe  allotment  was 
made  during  tbe  life  of  the  allottee.  It  was 
held  the  death  of  tbe  allottee,  under  the  Act 
of  March  3,  1903,  c.  994,  32  Stat.  982,  removed 
the  restrictions  on  the  homestead,  but  the 
restrictions  contained  in  tbe  original  agree- 
ment applied  to  tbe  surplus,  the  allotment 
having  been  made  under  tbe  original  agree- 
ment, and  prior  to  the  death  of  the  allottee. 
In  that  case  it  was  held  tbe  restrictions  did 
not  apply  to  leases  made  by  tbe  heirs  of  the 
allottee. 

•  Counsel  for  defendants  in  error  relies,  also, 
on  the  cases  of  Marcy  v.  Board  of  -County 
Com'rs,  45  Okl.  1,  144  Pac.  611,  and  Mc- 
Geisey  v.  Board  of  Com'rs,  45  Okl.  10,  144 
Pac.  614.  The  question  under  considera- 
tion in  those  cases  was  whether  land  held 
t>y  full-blood  Indian  heirs  was  taxable.  Tbe 
cases  turned  oa  whether  tbe  land  was  sub- 
ject to  taxation  within  tbe  meaning  of  tbe 
terms  of  the  Act  of  May  27,  1908,  c  199, 
35  Stat  312,  providing  that  all  land  from 
which  restrictions  have  been  removed  shall 
be  subject  to  taxation.  This  court  held  the 
land  was  not  alienable  except  with  the  ap- 
proval of  the  county  court,  and  that  the 
necessity  of  that  approval  was  such  a  re- 
striction as  to  render  the  land  nontaxable. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  tbe  cause-  remanded,  with  direc- 
tions to  proceed  further  In  accordance  with 
the  views  herein  expressed. 

TURNER,  HARDY,  BRETT,  and  RAIN 
EY,  JJ.,  concur.  SHARP,  C.  J.,  and 
THACKER  and  MILEY,  JJ.,  dissent. 
KANE,  J.,  absent,  not  participating. 
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MILET,  J.  (dissenting).  I  fnlly  appre- 
date  the  futility,  under  ordinary  clrcuin- 
Btances,  of  a  dissenting  opinion.  Hereto- 
fore, In  the  few  instances  tn  which  I  was  un- 
able to  concar  In  the  conclnslon  of  th»  ma- 
jority of  the  court,  I  was  content  merely  to 
note  my  dissent.  In  this  Instance,  however, 
after  an  extended  Investigation  and  carefnl 
consideration  of  the  question  decisive  of 
this  case,  I  am  so  clearly  of  the  opinion 
that  the  majority  have  reached  the  wrong 
conclnslon  that  I  feel  I  should  express  my 
own  views  on  the  question. 

I  think  that  the  trial  court  was  right  In 
holding  that  it  Is  Immaterial  whether  the 
allotment  was  made  before  or  after  the  death 
of  the  citizen  to  wliom,  or  In  whose  right, 
it  was  made,  since  bofE  classes  of  allotments 
are  within  the  prohibition  contained  In  the 
original  Seminole  Agreement  against  aliena- 
tion prior  to  date  of  patent.  Such  holding 
Is  in  accord  with  the  previous  decisions  of 
this  oonrt  construing  the  Seminole  allot- 
ment acts,  to  which  I  shall  refer  later. 
The  decision  of  the  majority  seems  to  be 
based  upon  the  holding  in  Mullen  v.  United 
States,  224  U.  S.  448,  32  Sup.  Ct.  494.  66 
h.  Ed.  834,  construing  the  Choctaw-Chicka- 
saw Agreements;  Woodward  v.  De  Oraffen- 
ried,  238  U.  S.  284,  35  Sup.  Ot.  764,  69  L. 
Ed.  1310,  Rentie  v.  McCoy,  85  Okl.  77,  128 
Pac.  244,  Demlng  Investment  Co.  v.  Bruner 
Oil  Co.,  35  Okl.  395,  ISO  Pac.  1157,  and 
Welty  V.  Reed,  231  Fed.  930,  146  C.  C.  A. 
128,  construing  the  Greek  Agreements;  and 
Greenlees  v.  Morris,  239  U.  S.  927,  36  Sup. 
Ct.  163,  60  L.  Ed.  474,  and  Greenlees  v. 
Wettack,  43  Okl.  16,  141  Pac.  282,  constru- 
ing the  Cherokee  Treaty.  Those  cases  def- 
initely and  Anally  decide  that  the  restrictions 
Imposed  on  alienation  by  the  Choctaw-Chick- 
asaw, Creek,  and  Cherokee  Allotment  Acts, 
apply  only  to  allotments  made  to  living 
members  or  citizens  of  those  tribes,  and  that 
such  restrictions  are  not  applicable  to  allot- 
ments made  In  the  right  of  an  enrolled  citi- 
zen or  member  of  those  tribes  after  bis 
death. 

It  seems  to  me  that,  In  following  those  de- 
cisions as  decisive  of  this  case,  the  majority 
Ignore  or  refuse  to  notice  the  very  marked 
difference  In  the  nature  of  the  restrictions 
imposed  by  the  Seminole  Allotment  Act  and 
those  of  the  other  tribes,  and  fall  to  observe 
that  the  reasons  which  controlled  the  ded' 
sion  in  those  cases,  have  no  bearing  on  this 
case.  By  assuming  that  the  question  in- 
volved in  this  case  is  ruled  by  the  authorities 
mentioned,  the  majority  have  reached  a  con- 
clusion clearly  at  variance  with  the  plain 
meaning  .of  the  language  and  the  intent  of  the 
provision  of  the  Seminole  Agreement  refer- 
red to. 

In  the  case  of  Mullen  v.  United  States,  su- 
pra, after  stating  that,  under  the  Choctaw- 
Chickasaw  Supplemental  Agreement,  the 
scheme  of  allotting  the  land  defined  two 
classes  of  cases,  (1)  "allotments  made  to  mem- 


bers of  ttte  tribes,  and  to  freedmen,  living  at 
the  time  of  allotment,  and  (2)  allotments 
made  in  the  case  of  those  whose  names  ap- 
peared upon  the  tribal  rolls,  but  wlio  had 
died  after  the  ratification  of  the  agreement 
and  before  the  actual  allotment  had  been 
made,"  it  was  i)olnted  oat  that,  with  respect 
to  allotments  to  living  monbers.  It  was  pro- 
vided by  section  12  that  each  member  should^ 
at  the  time  of  the  selection  of  bis  allotment, 
designate  as  a  homestead  out  of  said  allot- 
ment a  certain  portion  thereof.  The  court 
then  quoted  the  sectlcMis  Imposing  restric- 
tions on  alienation.  In  the  case  of  the  land 
detilgnated  as  *  homestead,  the  provision 
was: 

"Shall  be  inalienable  during  the  lifetime  of 
the  allottee,  not  exceeding  twenty-one  years 
from  the  date  of  certificate  of  allotment."  Sec- 
tion 12. 

In  case  of  the  surplus,  the  provlsdon  was: 
"All  lands  allotted  to  the  menil>ers  of  said 
tribes,  except  such  land  as  la  set  aside  to  each 
for  a  liomestead  as  herein  provided,  shall  be 
alienable  after  issuance  of  patent  as  follows: 
One-fourth  in  acreaee  in  one  year,  one-fourth 
in  acreage  in  three  years,  and  the  balance  in 
five  years;  in  each  case  from  date  of  patent: 
provided,  that  such  land  shall  not  be  alienable 
by  the  allottee  or  his  heirs  at  any  time  before 
the  expiration  of  the  Choctaw  and  Chickasaw 
tribal  governments  for  less  than  its  appraised 
value."    Section  16. 

The  court  then  observed  and  commented 
upon  the  difference  in  the  character  of  re- 
striction imposed  on  the  homestead  and  sur- 
plus lands,  which.  In  the  case  of  the  home- 
stead, terminated  on  the  death  of  the  allot- 
tee within  the  prescribed  period,  while,  in 
case  of  the  surplus,  the  restriction  continued 
after  his  death  against  alienation  by  the 
heirs  for  the  periods  prescribed. 

It  will  be  further  noted  that  it  was  re- 
quired that  the  homestead  be  designated  at 
the  time  the  allotment  was  selected,  and  the 
restriction  thereon  operated  from  the  date 
of  the  certificate  of  selection.  Section  22  of 
that  agreement,  providing  for  the  allotments 
in  the  second  class  of  cases — that  is,  where 
a  person  whose  name  appeared  upon  the  rolls 
died  before  receiving  his  allotment — ^was  next 
quoted  by  the  court.  Whether  a  homestead 
should  be  designated  out  of  such  an  allot- 
ment was  a  question  then  considered,  and, 
having  reached  and  announced  the  conclusion 
that  it  shopid  not,  tbe  (q;dnion  then  proceeded 
as  follows: 

"We  have,  then,  a  case  where  all  the  allotted 
lands  going  to  the  heirs  are  of  the  same  char- 
acter, and  there  is  no  restriction  upon  the 
right  of  alienation  expressed  in  the  statute. 
Had  the  lands  been  allotted  in  the  lifetime  ol 
tho  ancestor,  one-half  of  them,  constituting 
homestead,  would  have  been  free  from  restric- 
tion upon  his  death.  The  only  difficulty  springs 
from  the  language  of  paragraph  16,  limiting 
the  right  of  heirs  to  sell  'surplus'  lands.  But 
on  examining  the  context,  it  appears  that  this 
provision  is  part  of  the  scheme  for  allotments 
to  living  members,  where  there  is  a  segrecation 
of  homestead  and  surplus  lands  respoctivply. 
■WTiatever  the  policy  of  such  a  distinction  which 
gives  a  greater  freedom  for  the  disposition  by 
heirs  of  homestead  lands  than  of  the  additional 
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laids,  there  ia  no  warrant  for  importing  it  into 
paragrapl)  22,  where  there  la  no  such  segrega- 
tion. It  would  be  manifestly  inappropriate  to 
imply  the  restriction  in  such  cases,  so  as  to 
make  it  applicable  to  all  the  lands  taken  by 
the  heirs,  and  there  is  no  occasion,  or  authority, 
for  creating  a  division  of  the  lands  so  as  to 
impose  a  rMtriction  upon  a  part  of  them." 

So  the  court  concluded,  as  I  understand 
the  opinion,  that  the  only  restrictions  Im- 
posed by  the  act,  from  the  time  of  selection 
of  the  allotment,  being  of  one  character  on 
the  homestead,  which  terminated  at  the 
death  of  the  allottee,  and  of  a  different 
character  on  the  remainder  of  the  allotment 
which  did  not  so  terminate,  were  by  their 
terms  applicable  only  to  allotments  suscep- 
tible of  division  into  homestead  and  surplus, 
and,  there  being  no  warrant  for  designating 
a  homestead  In  lands  allotted  under  section 
22,  snch  allotments  therefore  passed  to  the 
heirs  without  restriction  upon  alienation. 
Unless  I  have  wholly  f&iled  to  understand 
the  reasoning  of  the  court,  a  different  con- 
clusion would  have  been  reached  had  there 
been  a  provision  in  the  act  which  operated 
on  the  entire  allotment  or  any  part  of  any 
allotment. 

The  other  cases  dted  and  relied  npon  by 
the  majority  follow  Mullen  v.  United  States. 
The  Cherokee  Treaty,  32  Stat.  L.  716,  pro- 
vides, in  section  13,  for  the  designation  of  a 
homestead  out  of  the  allotment  by  each  mem- 
ber of  the  tribe,  "at  the  time  of  the  selec- 
tion of  his  allotment,"  which  shall  be  In- 
alienable during  the  lifetime  of  the  allottee, 
not  exceeding  21  years  "from  the  date  of  the 
certificate  of  allotment"  Section  15  provides 
that  lands  allotted  to  the  members  of  the 
tribe,  except  snc-h  land  as  Is  set  aside  to 
each  for  a  homestead,  shall  be  alienable  in 
5  years  after  Issuance  of  patent  These 
sections  are,  so  far  as  the  question  under 
consideration  is  concerned,  practically  the 
same  as  sections  12  and  16  of  the  Choctaw- 
Chickasaw  Supplemental  Agreement  Sec- 
tion 20  of  the  Cherokee  Treaty  is  the  pro- 
vision (similar  to  section  22,  Choctaw-Chick- 
asaw Supplemental  Agreement)  for  allot- 
ments in  cases  of  enrolled  dthsens  who  died 
before  receiving  their  allotments.  As  in  the 
case  of  the  Choctaws  and  Chlckasaws,  there 
was  no  provision  for  segregating  part  of 
such  an  allotmrait  as  a  homestead.  There- 
fore^  the  decision  in  Mullen  v.  United  States 
was  plainly  applicable  and  was  properly  fol- 
lowed In  Greenlees  v.  Morris,  supra,  and 
Greenlees  v.  Wettack,  supra. 

In  the  Original  Creek  Agreement  31  Stat 
!>.  861,  it  was  provided  that  lands  of  the 
tribe  shonld  be  allotted  "among  the  citizens 
of  said  trlbei,"  Section  4  provided  for  se- 
lections of  allotments  of  minors.  Section  5 
provided  for  disposition  of  improvements  on 
excessive  holdings,  and  section  6  confirmed 
certain  allotments  previously  made.  Then 
section  7  (which  is  practically  the  same  as 
section  16  of  the  Supplemental  Creek  Agree- 
ment, Act  June  30,  1902,  a  1323,  32  Stat.  I* 


500)  ImpoMd  nat:A^MUL   j.   -■,  .<»    -     .  ^ 
to  dtizens  heroKifttr '    «m    .^    y  ■     .- 
that  "eadi  eitfew  oo.'  ^-.^^  '  ^.     .    ..    , 
ment"  a  ti*et  m  a  i^jit*ar^«     -.  ■ .'  .■ 
a  dUTereiit  re«rVr>'^.  »w  ^.  r^,^. 
these  agreement*  <■„■;  we  m-^^  ',•    r  >-     », 
lection  of  the  tfKUH^r^ii,^.  ^-.j-:,:    *■     -^^ 
necessarily  the  tAzi^r  »».»   ..-...• -.^    ^       „ 
time  of  selection  of  ti*  *    •f^.■.^:    -'  -^ 
allottee  was  to  have  a  «^«rt  ->  '^*-,  '  , 
homestead  (section  7)  s'.-.   -   »i,    ,-  f.,^ 
that  deeds  should  be  ex«^;w/.  t  •.    •^.-     .-  .  - 
immediately    (secUon    '£.'„.     h;    .a,-    ,      > 
amended  by  section  6  <tl  xjlm  t .  -r^.^  ..  •  ^ 
Agreement,   provision  was  Bi*'>    <v       . ». 
ments  in  the  case  of  thoK<:  »,v,  c.-'     '-    ■»• 
receiving  same.    There  wa<i  t;/j>  :«-.•'       ■   «, 
selecting  a  homestead  out  of  *•.  »     .■   ,-  * 
made  under  this  section. 

This  court,  in  the  opinion  in  It-  •  *  »■ 
McCoy,  supra,  without  stating  tr.«r  f-*,-.^ 
therefor,  said  that  section  16  of  U>5  <,»«-,- 
Supplemental  Agreeniont  was  a  ij.i.»  ,-  •■., 
scheme  of  allotment  for  living  nvxnrMrne.  z:j. 
not  where  they  died  prior  to  allotiiwr.t  s,./i 
held  upon  authority  of  Mullen  v.  i;. •„•.*) 
States,  supra,  which  was  quoted  at  \i-uvii.. 
that  allotments  made  under  section  28  of  tt** 
Oeek  Agreement  passed  to  the  heirs  free  vt 
all  restrictions. 

However,  in  Doming  Investment  Co.  t. 
Bruner,  supra,  in  an  opinion  filed  shortly  af- 
ter that  in  Reutie  v.  McCoy,  this  court  treat- 
ed the  question  more  fully.  In  that  opinion, 
after  quoting  from  the  opinion  in  Mullen 
V.  United  States,  stating  that  there  was  no 
reason  for  implying  a  requirement  that 
there'  should  be  a  designation  of  a  portion  of 
the  lands  allotted  after  death  of  the  member 
entitled  thereto  as  a  homestead,  said: 

"This  expression  of  that  court  shonld  be  taken 
as  high  authority,  if  not  dedsive,  that  the 
portion  of  section  7  of  the  Original  Creek 
Agreement  and  of  section  16  of  the  Supplemen- 
tal Creek  Agreement  supra,  requiring  the  selec- 
tion of  a  homestead  of  40  acres  by  each  citizen 
out  of  his  allotment  and  imposing  restrictions 
upon  its  alienation  for  a  period  of  21  yean, 
has  no  application  to  allotments  m^de  under 
section  28;  and,  if  those  sections  apply  at  all 
to  allotments  made  under  section  28,  they  do 
so  only  in  part  But  there  Is  no  language  in 
either  section  7  of  the  Original  Treaty,  or  in 
section  16  of  the  Supplemental  Treaty,  or  in 
section  28,  specifically  expressing  an  intent 
that  any  of  the  provisions  of  the  two  &8t- 
named  sections  shall  apply  to  allotments  made 
under  the  last  section  to  the  heirs  of  persons 
who  died  subsequent  to  the  Ist  day  of  April, 
1899,  but  before  receiving  their  allotments.  Two 
classes  of  allotments  of  land  are  provided  for 
by  the  treaty:  First  an  allotment  to  each  mem- 
ber of  the  tribe  that  he  is  entitled  to  receive 
because  of  his  membership  in  the  tribe  and  his 
interest  in  the  tribtd  property;  and,  second,  an 
allotment  which  the  treaty  deems  just  for  the 
heirs  to  receive,  not  because  they  aro  members 
of  the  tribe,  but  because  they  are  heirs  of  a 
person  who  would  have  been  entitled  to  take 
an  allotment  had  he  lived  until  the  ratification 
of  the  treaty.  It  was  with  the  former  of  these 
classes  of  iillotmenta,  we  think,  section  10  of 
the  Supplemental  Treaty  and  its  counterpart, 
section  7,  of  the  Original  Treaty,  intended  to 
deal,  and  that  it  intended  to  divide  the  lands 
embraced  in  such  allotments  into  two  dassea^ 
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consisting  of  those  npon  which  there  is  a  re- 
striction upon  the  alienation  for  a  period  of  five 
years  from  the  ratification  of  the  treaty,  and 
of  those  upon  w^ich  there  is  restriction  upon 
the  alienation  for  a  period  of  21  years;  but 
section  28  proviiies  for  no  such  division  of  the 
lands  allotted  thereunder,  and  malces  no  ref- 
erence to  restrictions  upon  the  alienation  there- 
of. An  Indian  having  died  before  taking  an 
allotment,  the  land  he  was  entitled  to  receive 
as  his  allotment  descends  directly  to  his  heirs 
under  the  law  of  descent  and  distribution  named, 
and  shall  be  allotted  and  distributed  to  them  ac- 
cordingly. Tlio  land  allotted  to  the  heirs  of 
deceased  is  neither  homestead  nor  surplus;  and 
there  is  no  more  reason  for  applying  the  re- 
strictions upon  alienation  of  the  surplus  to  this 
entire  allotment  than  there  is  to  apply  the  re- 
Btrictions  upon  the  alienation  of  homesteads." 

So  It  is  seen  that  this  court  reachcid  the 
conclusion  it  did  (contrary  to  Its  earlier  de- 
cisions) upon  the  authority  of  Mullen  v. 
United  States,  by  holding  that  the  five-year 
restriction  contained  in  section  7  of  the  Orig- 
inal and  section  16  of  the  Supplemental  Creek 
Agreement  applied  only  to  the  surplus,  and 
not  the  bomestea'd  portions  of  the  allotment, 
and  thereby  making  it  possible  to  assimilate 
those  sections  to  sections  12  and  16  of  the 
Cboctaw-Cliickasaw  Agreement,  in  so  far  as 
a  different  restriction  was  imposed  on  the 
surplus  and  on  the  homestead,  neither  of 
which  was  applicable  to  the  entire  allotment 

In  Skelton  v.  Dill,  supra,  the  Supreme 
Court  of  the  United  States  said,  referring  to 
its  decision  in  Mullen  v.  United  States: 

"We  do  not  perceive  anything  in  the  acts  re- 
lating to  the  Creek  lands  which  calla  for  a  dif- 
ferent condusion.V 

So  we  see  it  was  held  that  allotments  made 
under  section  28  of  the  Creek  Agreement  pass- 
ed to  the  heirs  free  of  restrictions  for  the 
same  reason  that  it  was  so  held  as  to  allot- 
ments under  secticm  22  of  the  Choctaw-CIiick- 
asaw  Agreement. 

Let  us  now  refer  to  the  provisions  of  the 
Seminole  Agreements  bearing  on  the  qiKstion, 
an'd  determine  whether  they  are  essentially 
different  to  those  considered  in  the  cases 
mentioned.  The  Dawes  Commission  entered 
into  an  a:greement  with  the  Seminole  Com- 
mission on  December  16, 1897,  which  was  rat/ 
ifled  by  the  Semlnoles  and  incorporated  into 
the  Act  of  Congress  of  July  1,  1S98,  30  Stat 
h.  667,  which  contained  this  provision: 

"All  lands  belonging  to  the  Seminole  Tribe 
of  Indians  shall  be  divided  into  three  classes, 
designated  as  first,  second,  abd  third  class;  the 
first  class  to  be  appraised  at  five  dollars,  the 
second  class  at  two  dollars  and  fifty  cents,  and 
the  third  class  at  one  dollar  and  twenty-fivo 
cents  per  acre,  and  the  same  shall  be  divided 
among  the  members  of  the  tribe  so  that  each 
shall  have  an  equal  share  thereof  in  value,  so 
far  as  may  be,  the  location  and  fertility  of  the 
soil  considered;  giving  to  each  the  right  to 
select  his  allotment  so  as  to  include  any  im- 
provements thereon,  owned  by  him  at  the  time: 
and  each  allottee  shall  have  the  sole  right  of 
occupancy  of  the  land  so  allotted  to  him,  duriiiK 
the  existence  of  the  tirescnt  tribal  government, 
nnd  until  the  members  of  said  tribe  shall  be- 
come citizens  of  the  United  States.  Such  al- 
lotments shall  be  made  under  the  direction  and 
supervision  of  the  Commission  to  the  Five  Civ- 
ilized Tribes  in  connection  witll  a  representative 


appointed  by  the  tribal  government;  and  the 
chairman  of  said  commission  shall  execute  and 
deliver  to  each  allottee  a  certificate  describing 
therein  the  land  allotted  to  him. 

"All  contracts  for  sale,  disposition,  or  in- 
cumbrance of  any  part  of  any  allotment  made 
prior  to  date  of  patent  shall  b«  void." 

This  agreement  contained  further  provi- 
sions for  leasing  allotments  for  agricultural 
and  for  mineral  purposes,  for  the  control  and 
disposition  of  the  townsite  of  Wewoka,  for 
setting  apart  of  a  portion  of  the  tribal  funds 
for  educational  purposes,  and  also  for  setting 
apart  land  for  district  schools  and  churches; 
and  then  followed  this  further  provision: 

"When  the  tribal  government  shaU  cease  to 
exist  the  principal  chief  last  elected  by  said 
tribe  shall  execute,  under  his  hand  and  the  seal 
of  the  nation,  and  deliver  to  each  allottee  a 
deed  conveying  to  him  all  the  right  title  and 
interest  of  the  said  nation  and  the  members 
thereof  in  and  to  the  lands  so  allotted  to  him, 
and  the  Secretary  of  the  Interior  shall  approve 
such  deed,  and  the  same  shall  thereupon  operate 
as  relinquishment  of  the  right,  title,  and  inter- 
est of  the  United  states  in  and  to  the  land  em- 
braced in  said  conveyance,  and  as  a  guaranty 
by  tho  United  States  of  the  title  of  said  lands 
to  the  allottee;  and  the  acceptance  of  such 
deed  by  the  allottee  shall  be  a  relinquishment  of 
his  title  to  and  interest  in  all  other  lands  be- 
longing to  the  tribe,  except  such  as  may  have 
been  excepted  from  allotment  and  held  in  com- 
mon for  other  purposes.  Each  allottee  shall 
designate  one  tract  of  forty  acres,  which  shall, 
by  the  terms  of  the  deed,  be  made  inalienable 
and  nontaxable  as  a  homestead  in  pcrpetaity." 

Other  provisions  were  then  set  forth  in  the 
agreement  not  material  to  the  consideration 
of  this  case.  It  will  be  noted  that  no  date 
was  fixed  after  which  children  bom  to  citi- 
zens should  not  be  added  to  the  rolls,  and 
the  rolls  could  not  be  closed  and  allotting 
commenced  upon  any  given  date.  See  Re- 
port of  Commission  to  the  Five  CivlUzed 
Tribes  for  year  ended  June  30,  1899,  p.  13. 
Tills  difilculty  was  overcome  by  a  second 
agreement  entered  into  on  October  7,  1899, 
and  iucorporateid  in  an  act  of  Congress  ap- 
proved June  2,  1900  (31  Stat  L.  25(9.  This 
second  agreement  is  in  part  as  follows : 

"First  That  the  Commission  to  the  S^ve 
Cirilized  Tribes  in  making  the  rolls  of  Semi- 
nole citizens,  pursuant  to  the  act  of  Congress 
approved  June  28,  1898,  shall  place  on  said 
rolls  the  names  of  all  children  bom  to  Semi- 
nole citizens  up  to  and  including  the  31st  day 
of  December,  1899^  and  the  names  of  all  Semi- 
nole citizens  then  living;  and  the  rolls  so  made, 
when  approved  by  the  Secretary  of  the  Interior, 
as  provided  by  said  act  of  Congress,  shall  con- 
stitute the  final  rolls  of  Seminole  citizens,  upon 
which  the  allotment  of  lands  and  distribution 
of  mo^ey  and  other  property  belonging  to  the 
Seminole  Indians  shall  be  made,  and  to  no  other 
persons. 

"Second.  If  any  member  of  the  Seminole 
Tribe  of  Indians  shall  die  after  the  thirty-first 
day  of  December,  eighteen  hundred  and  ninety- 
nine,  the  lands,  money,  and  other  property  to 
which  he  would  be  entitled  if  living,  shall  de- 
scend to  his  heirs  who  arc  Seminole  citizens,  ac- 
cording to  the  laws  of  descent  and  distribution 
of  the  state  of  Arkansas,  and  be  allotted  and 
distributed  to  them  accordingly:  Provided,  that 
in  all  cases  where  such  property  would  descend 
to  the  parents  under  said  laws  the  same  shall 
first  go  to  the  mother  instead  of  the  father,  and 
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lusteuu  vL  uit3  lULuer. 

After  this  agreement  had  been  ratified, 
the  commUsloii  completed  the  rolls,  and  the 
allotment  of  the  land  In  that  nation  was 
commenced  June  1,  1901,  and  completed  June 
28,  1902.  See  Report  at  the  Commission  to 
the  Five  Civilized  Tribes  for  the  year  end- 
ing June  30,  1905,  p.  62.  An  allotment  was 
made  to  each  citizen  whose  name  appeared 
upon  the  approved  roll  prepared  pursuant  to 
the  first  paragraph  of  the  second  agreement 
If  the  citizen  whose  name  appeared  upon 
that  roll  had  died  prior  to  the  time  the  al- 
lotment was  set  apart,  by  virtue  of  the  sec- 
ond paragraph  of  that  agreement,  tbe  same 
descended  and  was  allotted  to  his  heirs. 

The  scheme  of  allotment  in  the  Seminole 
Tribe  as  developed  by  both  agreements,  as 
in  the  case  of  the  other  tribes,  provided  for 
allotments  to  two  classes:  (1)  Those  to  en- 
rolled citizens,  living  at  the  time  of  allot- 
ment ;  and  (2)  those  in  the  right  of  enrolled 
citizens  who  died  before  receiving  the  allot- 
ment to  which  they  would  have  been  entitled 
If  living.  The  reasons  assigned  for  hold- 
ing that  no  part  of  an  allotment  made  in  the 
other  four  tribes  In  the  right  of  deceased 
citizens  should  be  designated  as  a  homestead 
apply  to  the  Semlnoles.  So  far,  the  scheme 
of  allotment  in  the  Seminole  is  practically 
the  same  as  that  of  the  other  tribes.  Bat 
other  than  that  there  is  no  similarity.  I 
have  already  called  attention  to  the  fact 
that,  in  the  Choctaw-Chickasaw  and  the 
Cherokee  Agreements,  there  were  provisions 
expressly  requiring  that  the  homestead  in 
allotments  to  living  members  be  designated 
at  the  time  of  the  selection  of  the  allotment, 
and  that  such  is  necessarily  implied  under 
the  Creek  Agreements.  In  the  case  of  the 
Choctaws  and  Chickasaws,  it  was  provided 
that,  "as  soon  as  practicable  after  the  com- 
pletion of  allotments,"  patents  should  be 
executed  and  delivered  to  each  of  the  allot- 
tees. Section  29,  30  Stat  ti.  495.  In  the 
Cherokee  Treaty,  it  was  provided  that: 

"When  any  citizen  receives  his  allotment  of 
land,  or  when  any  allotment  has  been  so  ascer- 
tained and  fixcdUiat  title  should  under  the  pro- 
visions of  this  act  be  conve.ved,  the  principal 
chiof  shall  thereupon  proceed  to  execute  and 
deliver  to  him  a  patent"     Section  53. 

Reference  has  already  been  made  to  a  sim- 
ilar provision  In  the  Original  Creek  Agree- 
ment. Section  23.  Bnt  in  the  case  of  the 
Semlnoles,  nnder  the  express  terms  of  the 
first  agreement,  patents  were  not  to  be  execut- 
ed and  delivered  until  the  "tribal  government 
shall  cease  to  exist."  The  cessation  of  that 
government  was  an  event  in  contemplation, 
but  when  it  should  occur  was  not  then  defi- 
nitely fixed.  See  Report  of  Commission  to  the 
Five  Civilized  Tribes  for  year  ended  June  30, 
1904,  p.  30.  It  was  not  provided  In  the  case 
of  the  Semlnoles  that  homesteads  should  be 
designated  at  the  time  of  the  selection  of  the 
allotment;    but,  under  the  scheme  of  allot- 


to  06  aone  unni  ine  aeeos  were  eiecuieu. 
The  agreements  were  so  construed  1^  the 
commission  charged  with  their  enforcement 
In  their  report  of  June  30,  1904,  the  commis- 
sion said: 

"The  Semlnoles  were  not,  at  the  time  they 
selected  their  allotments,  required  to  designate 
the  forty-acre  tracts  which  they  desired  to  have 
reserved  as  homesteads,  it  heme  thought  tliat 
the  agreement  contemplated  the  making  of 
such  designation  when  deeds  should  be  issued  at 
the  expiration  of  the  tribal  government— an 
epoch  in  the  destiny  of  the  tribe  foreseen  but 
not  definitdy  provided  for  at  that  time." 
Page  30. 

Nothing  was  in  fact  done  towards  des- 
ignating homesteads  for  more  than  two  years 
after  all  allotments  to  citizens  on  the  orig- 
inal, rolls  had  been  completed.  It  appears 
from  their  report  for  the  year  ending  June 
30,  1905,  p.  53,  that  a  land  office  was  opened 
at  Wewoka  from  September  1,  1904,  to  Oc- 
tober 31,  1904,  during  which  time  the  allot- 
tees were  afforded  an  opportunity  to  desig- 
nate these  40-acr©  homestead  tracts  to  the 
end  that  the  commission  might  have  "its 
records  in  such  condition  that  deeds  could 
be  expeditiously  Issued  at  the  proper  time." 
The  expiration  of  the  tribal  government  had 
then  been  fixed  by  Act  of  Congress  March  3, 
1903,  c.  994,  I  8,  to  occur  not  later  than 
March  4,  1906  (32  Stat  I*  982,  1008).  By 
later  acts  of  Congress,  the  existence  of  the 
tribal  government  was  continued  Indefinitely. 
Act  March  2.  1906,  34  Stat.  U  822 ;  section 
28,  Act  of  April  26,  1906,  c  1876,  34  Stat  L. 
137.  Authority  to  execute  deeds  prior  there- 
to was  conferred  (section  6,  Act  of  April  26, 
1906),  but  which  was  not  exercised  until 
after  the  passage  of  the  Act  of  May  27^  1908. 
So  it  appears  that  there  was  no  separation 
of  the  allotments  of  the  living  Semlnoles,  at 
the  time  of  selection,  into  homestead  and 
surplus,  as  in  the  case  of  the  other  tribes, 
and  the  scheme  did  not  originally  contem- 
plate any  aactx  division  until  patents  were 
issued  at  the  expiration  of  tribal  government, 
and  lands  allotted  to  living  citizens,  as  well 
as  those  made  in  the  right  of  those  who  had 
died,  were,  at  the  Inception  of  the  allotment 
and  continued  for  years  to  be,  all  of  the  same 
character. 

The  provision  in  the  Birst  Seminole  Agree- 
ment that  "all  contracts  for  sale,  disposition, 
or  incumbrance  of  any  part  of  any  allot- 
ment made  prior  to  date 'of  patent  shall  be 
void,"  is  not  and  was  not  Intended  as  a  re- 
striction on  the  portion  of  the  allotment 
other  than  the  homestead  only,  but  as  a  re- 
striction on  all  the  lands  allotted.  That  pro- 
vision is  equally  as  applicable  to  the  lands 
allotted  after  death  as  that  to  living  citizens. 
It  is  therefore  apparent  that  the  cases  dted 
and  relied  upon  by  the  majority  are  not  con- 
trolling. 

But  the  majority  say  in  the  opinion  in  this 
case  thati 
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Thlg  provtalon  'Is  found  In  this  (the  First 
or  Original)  Agreement  immediately  {oUowing 
the  paragraph  providing  for  the  allotment  ot 
all  lands  belonging  to  the  Seminole  Tribe,  and 
does  not  apply  where  the  allotment  was  made 
after  the  death  of  the  allottee.  In  this  treaty 
Congress  was  dealing  with  the  lands  to  be  el- 
lott^  to  the  members  of  the  tribe  living  at  the 
time  of  tho  allotment.*' 

It  la  true  that  the  first  agreement  se^ns 
to  contemplate  allotments  only  to  living 
citizens,  at  least  no  express  provlBlon  bad 
been  made,  and  was  not  until  the  second 
agreement  was  ratified,  for  allotments  in 
Case  of  those  citizens  entitled  thereto,  bat 
who  died  before  the  selection  was  made. 
But  does  that  preclude  the  operation  of  the 
provision  against  alienation  on  such  allot- 
ments? I  think  not  No  allotments,  even 
to  living  membM^  had  then  been  made,  and 
the  provision  was  not  intended  to  operate 
only  on  allotments  or  things  then  in  existence, 
but  It  wft.q  intended  and  could  only  operate 
prospectively;  that  is,  on  allotments  there- 
after coming  into  existence.  This  court  held, 
in  line  with  other  authorities,  in  Charles  ▼. 
Thomburgh,  44  Okl.  379, 144  Pac.  1033,  in  the 
opinion  by  Commissioner,  now  Chief  Justice, 
Sharp,  that: 

"Where  the  language  of  a  statute,  as  in  the 
present  case,  is  In  general  terms,  and, in  words 
of  the  present  tense,  the  statute  will,  as  a  gen- 
eral rule,  be  construed  to  apply  not  only  to 
things  and  conditions  existing  at  its  passage, 
but  will  also  be  given  a  prospective  interpreta- 
tion, by  which  it  will  apply  to  snch  as  come  into 
existence  thereafter." 

See,  also,  Smith  t.  Bell,  44  Okl.  870,  144 
Pac  1058;  Bennett  ▼.  State,  160  Pac.  198; 
and  Roberts  v.  Casner,  152  Pae.  121. 

The  restriction  which  It  was  held  in  the 
cases  relied  on  by  the  majority  as  not  ap- 
plicable to  allotments  made  after  death,  in 
addition  to  being  limited  to  surplus  lands, 
was  in  terms  imposed  by  the  Choctaw-Chick- 
asaw Agreement  on  "lands  allotted  to  mem- 
bers of  said  tribes,"  by  the  Creek  Agreements 
on  "lands  allotted  to  citizens  hereunder";  and 
by  the  Cherokee  Treaty  on  "all  lands  allotted 
to  members  of  said  tribe."  But  the  language 
of  the  provision  against  alienation  in  the 
Seminole  Agreement  is  most  general.  It 
says,  "any  part  of  any  allotment,"  without 
reference  to  whom  or  when  made.  Referring 
to  this  provision,  this  court  said  in  Stout  v. 
Simpson,  34  Okl.  129,  124  Pac.  754; 

"It  woald  be  diffcult  to  employ  words  having 
a  broader  meaning.  The  words  'any  parf  were 
intended,  we  think,  to  apply  either  to  the  home- 
stead or  surplus  allotment,  and  the  words  'any 
allotment'  had  reference  to  any  and  all  al- 
lotted lands  whether  set  apart  directly  to  the 
allottee,  or  that  which  descended  to  the  heirs 
of  the  allottee  upon  his  or  her  death.  The 
word  'allotment'  as  used  is  not  necessarily  con- 
fined to  the  individual  allotment  of  the  living 
allottee.  It  may  none  the  less  be  described  as 
an  allotment,  though  the  allottee  be  dead,  and 
the  adjective  'any*^  preceding  the  word  'allot- 
ment' precludes  all  limitation  upon  the  kind  or 
class  of  allotment  intended  to  be  included." 

This  court  held,  in  MofCett  v.  Conley,  163 
Pac.  118,  in  an  opinion  by  Sharp,  0.  J,,  tol- 


lowed  in  Bmner  t.  Nordmeyer,  166  Pac. 
126  (not  yet  offldally  r^orted) ,  in  an  opinion 
by  Owen,  J.,  that  the  provisions  of  section 
22  of  the  Act  of  April  26, 1906,  in  part  as  fol- 
lows: "That  the  adult  heirs  of  any  deceased 
Indian  of  either  of  the  Five  Civilized  Tribes, 
whose  selection  has  been  /uade,  or  to  whom  a 
deed  or  patent  has  been  issued  for  his  or  her 
share  of  the  land  of  the  tribes  to  which  he  or 
she  belongs  or  belonged,  may  sell  and  convey 
the  lands  Inherited  from  such  decedent,"  and 
also  that  "all  conveyances  made  under  this 
provision  by  heirs  who  are  full-blood  Indians, 
are  to  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior,  made  under  such  rules 
and  regulations  as  he  may  prescribe" — ^were 
broad  enough  to  Include  the  heirs  of  those 
who  died  before  allotment  as  well  as  those 
dying  after,  and  that,  after  the  passage  of 
that  act,  a  conveyance  by  a  full-blood  Indian 
heir,  of  a  citizen  who  died  before  receiving 
his  allotment,  did  not  pass  title  to  his  inter- 
est In  such  allotment  without  the  approval  of 
the  Secretary  of  the  Interior.  I  confess  that 
there  is  reason  for  difference  of  opinion  as 
to  whether  that  section  Is  applicable  to  su<^ 
allotments  made  in  the  right  of  a  deceased 
citizen  after  his  death,  and  whether  it  was 
so  intended.  But  I  am  wholly  unable  to  un- 
derstand how  one,  who  entertains  the  view 
expressed  In  those  decisions,  can  consistent- 
ly say  tliat  the  language  of  the  Seminole 
Agreement  restricting  the  alienation  of  "any 
part  of  any  allotment"  is  not  sufficiently 
comprehensive  to  include  allotments  made 
after  death  as  well  as  those  before. 

The  allotments,  while  of  two  classes,  were 
made,  those  of  one  class  to  living  persons 
identified  as  citizens  under  the  provisions  of 
the  first  paragn"aph  of  the  second  agreement, 
and  those  of  the  second  class  being  in  the 
right  of  deceased  citizens  for  the  benefit  of 
their  heirs  identified  under  the  second  para- 
graph of  the  second  agreement  Lands  se- 
lected by,  or  set  apart  for,  those  entitled 
thereto  under  either  paragraph  of  the  second 
agreement,  are  an  allotment  Allotments  of 
both  classes  were  of  the  same  character. 
The  restriction  against  alienation  prior  to 
date  of  patent  was  in  terms  as  applicable  to 
the  one  class  as  the  other.  There  is  no  war- 
rant for  the  contrary  holding  of  the  ma- 
jority. Their  holding  Is  contrary,  not  only 
to  the  letter  ot  the  provision,  but  also  to  the 
intent  and  purpose  of  this  inhibition  against 
alienation  and  incumbrance  prior  to  date  of 
patent,  so  far  as  I  have  been  able  to  gather 
the  same. 

A  careful  reading  of  the  Seminole  Agree- 
ment will  disclose,  as  was  said  by  the  com- 
mission in  its  report  for  the  year  ending 
June  30.  1904,  p.  30: 

"Apparently  the  purpose  of  the  Seminoles 
was  to  make  an  agreement  which  would  provide 
for  the  division  of  the  tribal  property  and 
change  the  system  of  land  tenure  with  the 
least  possible  disturbance  to  the  social  oondi- 
tious  and  customs  of  the  tribe." 
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ence  of  an  Intention  to  restrict  allotments 
made  to  living  enrolled  members  of  the  Semi- 
nole Nation,  and  not  those  In  the  right  of 
deceased  citizens  for  benefit  of  their  heirs. 
Such  allotments  were  made  for  the  benefit  of 
heirs  who  were  themselves  Seminole  citizens. 
Any  reason  for  restricting  one  class  of  aUot- 
ments  applies  equally  to  the  other.  The  deed 
under  which  plaintiff  In  error  claims,  was  ex- 
ecuted August  28,  190b,  the  restriction  upon 
alienation  had  not  been  removed  at  that 
time,  and  I  can  see  no  possible  application  of 
the  portion  of  section  19  of  the  Act  of  April 
26,  1906,  quoted  by  the  majority. 

I  think  the  view  I  have  herein  undertaken 
to  express  is  that  entertained  by  this  court 
when  it  decided  McGelsey  v.  Board  of  Coun- 
ty Commissioners  of  Seminole  County,  45 
Okl.  10, 144  Pac.  614.  It  Is  true,  the  question 
In  that  case  was  whether  the  lands  were  tax- 
able; but  whether  the  land  was  taxable 
tnmed  upon  whether  the  alienation  was  un- 
restricted. That  case  was  decided  the  same 
day  and  upon  the  authority  of  Marcy  v. 
Board  of  County  Commissioners  of  Seminole 
County,  45  OkL  1,  144  Paa  611,  and  the  syl- 
labus was  the  same  tn  both  cases.  In  one 
paragraph  thereof  It  was  said: 

"The  power  to  tax  inherited  Indian  land  is 
coincident  with  and  dependent  upon  the  removal 
of  restrictions  upon  aUenation." 

In  the  Marcy  Case,  the  land  had  been  al- 
lotted to  and  In  the  lifetime  of  the  enrolled 
dtlzen,  who  died  thereafter,  and  title  passed 
to  his  full-blood  heir.  It  was  held  In  that 
case  that  up  to  the  passage  of  the  act  of 
April  26,  1906,  the  restriction  was  that  here- 
tofore quoted  from  the  First  Seminole  Agree- 
ment, and  thereafter  the  same  was  restricted 
under  section  22  of  that  act,  which  was  su- 
perseded by  section  9  of  the  act  of  May  27, 
1908.  In  the  McGelsey  Case  It  was  contended 
by  the  defendant  in  error  therein,  as  it  Is  by 
the  plaintiff  In  error  here,  that  the  land  in- 
volved therein,  having  been  allotted  under 
paragraph  2  of  the  second  agreement,  the 
same  passed  to  the  heirs  free  of  the  restric- 
tions imposed  by  the  first  agreement;  but 
the  court  said  in  the  opinion: 

"Bvery  proposition  involved  in  this  case  has 
been  recently  decided  by  this  court  in  the  case 
of  Marcy  v.  Board  of  Connty  Commissioners  of 
Seminole  County." 

From  which  I  understand  that  so  far  as 
restrictions  upon  alienation  by  the  heirs  Is 
concerned,  and  hence,  whether  the  land  was 
subject  to  taxation,  this  court,  at  that  time, 
saw  no  distinction,  and  refused  to  make  one, 
between  lands  allotted  to  a  citizen  of  Semi- 
nole Nation,  who  died  thereafter,  having  full- 
blood  heirs  who  inherited  the  land;  and 
lands  allotted  after  the  death  of  the  en- 
rolled citizen,  equitable  tltie  to  which  vested 
Immediately  upon  allotment  In  the  heirs  of 


Believing,  as  I  do.  that  the  conclusion  of 
the  majority  is  supported  by  neither  reason 
nor  authority,  and  contrary  to  the  plain 
meaning  and  Intent  of  the  law,  I  must  dis- 
sent. 

I  am  authorized  to  aay  that  SHARP,  C.  J., 
and  TUACKEEL,  J„  concur  in  the  views 
herein  expressed. 

'  (64  Okl.  206) 

MURROW  INDIAN  ORPHANS'   HOME  v. 

McCLENDON.     (No.  6200.) 

(Supreme  Court  of  Oklahoma.     June  6,  1917, 

Rehearing  Denied  July  31,  1917.) 

(Svnabu*  iy  the  Court.) 

1.  Indians  9=915(2)— Indian  Lands— Sauc. 

Congressional  Act  April  21,  1004,  c.  1402, 
33  Stat.  204,  proivdea  that  a  finaing  by  the 
United  States  Indian  agcfnt,  at  the  Union 
Agency  that  it  is  for  the  beat  interest  of  an  al- 
lottee that  his  restrictions  be  removed,  when  ap- 
proved by  the  Secretary  of  the  Interior,  sbul 
authorize  such  allottee  to  convey  his  restricted 
lands. 

HeJd,  that  such  recommendation  by  the  United 
States  Indian  agent,  and  the  approval  of  eaid 
recommendation  by  the  Secretary  of  the  Inte- 
rior, is  axKjndition  precedent  to  the  right  to  con- 
vey restricted  lands,  and  that  a  conveyance  at- 
tempted under  this  act,  prior  to  the  time  re- 
strictions are  thus  removed,  is  void. 

2.  Champeett   and   Maintenance   €=>7(3)— 
Gbants  oir  IjAND  HBLn  Adversely. 

Our  statute  on  champerty  does  not  apply  to 
restricted  Indian  lands.  Congress  has  reserved 
the  exclusive  right  to  control  the  sales,  and  pre- 
scribe the  (jonditions  under  which  title  to  these 
lands  may  pass.  And  a  conveyance  of  such 
lands,  made  in  compliance  with  the  Acts  of 
Congress  and  the  rules  and  regulations  of  the 
Department  of  the  Interior,  carries  title  to 
such  lands,  as  against  the  world. 

Kane,  Thacker,  and  Miley,  JJ.,  dissenting  in 
part. 

Error  from  District  Court,  Coal  County; 
Bobt.  M.  Balney,  Judge. 

Action  by  James  W.  Mcdendon  against 
the  Murrow  Indian  Orphans'  Home,  a  cor- 
poration. There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

William  T.  Hutchlngs,  of  Muskogee,  for 
plaintiff  In  error.  J.  O.  Ralls,  of  Atoka,  for 
defendant  in  error. 

BRETT,  J.  This  action  was  commenced  in 
the  district  court  of  Coal  county  by  James 
W.  McClendon,  defmdant  In  error,  against 
the  plaintiff  In  error,  the  Murrow  Indian  Or- 
phans' Home,  to  clear  his  title  to  certain 
real  estate  and  set  aside  a  deed  to  said  real 
estate,  executed  by  Susan  McGee  on  the  3d 
day  of  March,  1909,  purporting  to  convey 
this  real  estate  to  the  Indian  Orphans' 
Home,  for  a  consideration  of  |1. 

Susan  McGtee  died  intestate  January  26, 
1912,  and  on  February  20,  1012,  her  heirs  in 
consideration  of  $1,200  conveyed  the  land 
Involved  in  this  action  to  one  Charles  Hud- 
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son,  who  In  turn  on  Febmary  26tb  conveyed 
It  to  the  plaintiff,  McCIendon. 

[1]  The  deed  of  Susan  McOee  to  the  Mur- 
row  Orphans'  Home  was  approved  by  the 
Secretary  of  the  Interior  May  27,  1912,  or 
four  months  after  her  death.  The  trial  court 
held  this  deed  to  be  void ;  and  this  we  think' 
was  correct.  Susan  McGee  was  a  full-blood 
Cliidkasaw  Indian,  and  this  deed,  purporting 
to  alienate  a  portion  of  her  allotted  lands, 
prior  to  the  removal  of  restrictions  of  her 
power  to  alienate,  was  void.  See  Act  Gong. 
June  28,  18S8  (30  Stat  at  L.  607,  c.  517),  Act 
Cong.  July  1.  1902  (32  Stot  at  L.  641,  c. 
1362),  and  subsequent  congressional  legisla- 
tion contained  in  the  act  of  April  21,  1904 
(33  Stat,  at  L.  204.  c.  1402),  and  the  act  of 
May  27, 1908  (35  Stat  at  L.  312,  c.  199).  The 
act  of  April  21,  1904,  provides  that: 

"All  the  restrictions  npon  the  alienation  of 
lands  of  all  allottees  of  either  of  the  Five  Civiliz- 
ed Tribes  of  Indians  who  are  not  of  Indian  blood, 
except  minors,  are,  except  as  to  bomesteodg, 
hereby  removed,  and  all  restrictions  upon  the 
alienation  of  all  other  allottees  of  said  tribes, 
except  minors,  except  as  to  homesteads,  may, 
with  the  approval  of  the  Secretary  of  the  Inte- 
rior, be  removed  under  such  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  pre- 
scribe, upon  application  of  the  United  States  In- 
dian agent  at  the  Union  Agency  in  charge  of  the 
Five  Civilized  Tribes,  if  said  agent  is  satisfied 
upon  a  full  investigation  of  each  individual  case 
that  such  removal  of  restrictions  is  for  the  best 
interest  of  said  allottee.  The  finding  of  the 
United  States  Indian  agent  and  the  approval 
of  the  Secretary  of  the  Interior  shall  be  In  writ- 
ing and  shall  be  recorded  in  the  same  manner 
as  patents  for  lands  are  recorded." 

And  it  is  clear  that  on  March  3,  1909,  the 
date  of  the  deed  to  the  Murrow  Orphans' 
Home,  the  Secretary  of  the  Interior  had  not 
removed  the  restrictions  upon  the  alienation 
of  this  land,  and  that  this  deed  was  made 
In  direct  contravention  of  the  Acts  of  Con- 
gress relative  thereto.  But  the  orphans' 
home  insists  that  the  approval  of  tills  imau- 
thorized  and  void  deed  by  the  Secretary  of 
the  Interior,  subsequent  to  the  death  of  the 
grantor,  related  back  to  the  date  the  deed 
was  executed  and  delivered,  and  rendered  It 
a  valid  conveyance,  and  cites  In  supi>ort  of 
tills  contention  Pickering  v.  Lomax,  145  IT. 
S.  310,  12  Sup.  Ot  860,  36  L.  Ed.  716;  Jones 
V.  Meehan,  175  U.  S.  1,  20  Sup.  Ct  1,  44  L. 
Ed.  49 ;  Lyklns  ▼.  McGrath,  184  U.  S.  169,  22 
Sup.  Ct  450,  46  U  Dd.  485;  Almeda  Oil  Co. 
T.  Kelley,  35  Okl.  625, 130  Pac.  931.  But  the 
treaties  construed  In  these  opinions  are  not 
applicable  in  the  case  at  bar.  Under  the 
treaty  construed  In  Pickering  v.  Lomaz,  su- 
pra, the  President  was  empowered  to  ap- 
prove certain  Indian  deeds,  and  In  that  case 
be  approved  the  deed  13  years  after  its  exe- 
cution and  delivery,  and  the  court  held  that 
the  approval  related  back  to  the  date  of  the 
execution  and  delivery,  among  other  things 
saying: 

"The  treaty  does  not  j^rovide  how  or  when  the 
permission  of  the  President  shall  be  obtained, 
and  there  is  certainly  nothing  wliich  requires 


that  it  shall  be  given  before  the  deed  is  ddiv- 
ered." 

And  In  the  other  cases  relied  upon  by  the 
defendant,  the  treaties  and  laws  therein  con- 
strued did  not  make  the  authorization  of  the 
President  or  Secretary  of  the  Interior  a  con- 
dition precedent  to  the  power  of  the  allottee 
to  convey,  but  only  made  their  subsequent 
approval  necessary  to  make  the  conveyance 
effecUve.  But  the  act  of  April  21.  1904, 
which  controls  in  the  case  at  bar,  does  not 
authorize  the  Secretary  of  the  Interior  to 
approve  the  deed  of  an  allottee,  but  only 
authorizes  him  to  approve  the  removal  of 
restrictions;  and  the  removal  of  audi  re- 
strictions, under  this  act,  is  a  co'tadltion  pre- 
cedent to  the  power  of  the  allottee  to  convey. 
The  act  specifically  provides  that  there  must 
be  a  finding  In  "each  Individual  case,"  by  the 
United  States  Indian  agent  at  the  Union 
Agency,  that  it  Is  for  the  l>eet  interest  of  the 
allottee  that  the  restrictions  be  removed,  and 
that  the  finding  of  the  agent,  when  approved 
by  the  Secretary  of  the  Interior  and  proper- 
ly recorded,  authorized  the  allottee  to  exe- 
cute a  conveyance  of  restricted  lands.  The 
Secretary  of  the  Interior  under  this  act  had 
not  power  to  approve  a  deed,  but  only  to  ap- 
prove the  recommendation  of  the  Indian 
agent  that  the  restrictions  be  removed.  And 
bis  approval  of  a  deed  was  entirely  unau- 
thorized, and  added  no  validity  whatever  to 
the  Instrument. 

Rogers  v.  Noel,  34  Okl.  238,  124  Pac.  976, 
Is  a  case  in  which  the  allottee  who  had  ap- 
plied for  removal  of  restrictions  upon  his 
land,  and  had  received  the  favorable  recom- 
mendation of  the  Indian  agent  and  the  ap- 
proval of  the  Secretary  of  the  Interior,  effeo- 
tlve  30  days  thereafter,  executed  a  deed  be- 
fore the  expiration  of  such  time,  and  the 
deed  was  held  void,  this  court  saying: 

"As  stated,  the  investigation  was  made  and 
findings  reported  b:^  the  Indian  agent  This  was 
a  necessary  preliminary  act,  and  condition  pre- 
cedent to  the  jurisdiction  of  the  Secretary  of  th» 
Interior  to  approve  or  disapprove  the  findingf 
of  the  Indian  agent  Such  findings,  therefore, 
constituted  but  a  step  in  the  procedure  neces- 
sary by  which  to  attain  the  desired  end.  Of 
itself  it  accomplished  nothing.  It  was  only  ef- 
fectual when  approved  by  the  Secretary  of  the 
Interior,  and  until  such  time  no  authority  in 
the  premises  was  conferred  or  right  obtained  by 
the  allottee.  Until  the  Secretary  acted  favorably 
and  put  his  approval  in  writing,  and  caused  the 
same  to  be  recorded,  the  restrictions  continaed 
absolute.  Only  in  this  manner  did  the  allottee 
have  the  right  to  alienate,  and,  without  this  be- 
ing done  and  until  the  expiration  of  the  time 
fixed  in  the  order  of  approval  in  which  it  might 
be  done,  any  attempted  conveyance  was  void. 
As  was  said  in  Simmons  et  al.  v.  Whittington 
[27  Okl.  356,  112  Pac.  1018]  supra:  'If  the 
deeds  made  before  the  removal  of  restrictions 
were  only  voidable,  there  might  be  some  support 
for  this  contention,  but  they  are  absolutely  void, 
because  prohibited  by  the  law.  They  bind  no 
one.  In  legal  effect  they  are  nothing;  and 
knowledge  of  their  existence  conveyed  no  notice 
of  the  rights  of  any  one  because  no  one  can 
claim  any  rights  under  them.' " 

The  power  had  not  been  conferred  <»  Su- 
san McGee  by  the  constituted  authorities  to 
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execute  the  deed  of  March  3,  1009,  to  the 
orphans'  home,  and  her  attempted  cmiTey- 
ance  was  therefore  a  nullity,  and  void. 
And  the  unauthorized  approval  of  that  deed 
by  the  Secretary  of  the  Interior  was  also  a 
nullity,  and  added  no  validity  whatever  to 
the  deed. 

2.  But  it  la  claimed  by  the  defendant  that 
section  2260,  Rev.  Laws  1910,  which  is  our 
statute  on  champerty,  applies  in  this  case; 
that  the  defendant  was  in  adverse  possession 
under  color  of  title  at  the  time  the  heirs 
of  fiosan  McGee  deeded  the  land  to  Hudson, 
who  subsequently  deeded  It  to  plaintiff,  and 
that  therefore  plaintiff's ''deed  was  void  as 
to  the  defendant ;  and  argues  that,  although 
the  court  found  that  the  deed  of  the  orphans' 
home  was  not  flled  for  record  until  six 
months  after  plaintiff's  deed  was  put  of  rec- 
ord, and  that  the  plaintiff  before  taking  deed 
from  Hudson  made  inquiry  of  the  manager 
of  the  orphans'  home  as  to  by  what  right  or 
title  the  home  held  possession,  and  was  in- 
formed that  the  home  only  held  under  a 
lease  which  was  soon  to  expire,  and  that  on 
the  expiration  of  this  lease  contract  the  home 
would  surrender  possession,  and  that  regard- 
less of  the  fact  that  the  home  did  surrender 
possession  at  the  time  the  manager  stated  to 
plaintiff  that  it  would,  none  of  this  reverted 
back  to  the  time  the  heirs  of  Susan  HcOee 
executed  the  deed  to  Hudson,  and  that  the 
plaintiff,  regardless  of  these  inquiries,  ac- 
quired no  rights  superior  to  those  of  Hud- 
son, his  grantor. 

[2]  Assuming,  without  deciding,  that  this  Is 
true,  then  the  question  preeentied  is.  Was 
the  deed  from  these  Indian  heirs  to  Hudson 
subject  to  or  controlled  by  our  statute  on 
champerty?  Under  the  authority  of  Asbton 
V.  iNoble  et  al.,  46  Okl.  296,  148  Pac  1042, 
It  was  not.  In  answering  the  question  as  to 
whether  the  statutes  of  Oklahoma  and  the 
decisions  of  this  court  relating  to  diamperty 
and  maintenance  apply  to  a  deed  made  by 
an  Indian  to  a  restricted  Indian  allotment, 
the  court  says: 

"On  this  point  we  have  no  doubt  but  that  the 
government  of  the  United  States,  in  handling 
the  restricted  lands  of  these  Indians,  could,  when 
authority  by  laws  of  the  United  States  is  con- 
ferred BO  to  do,  arrange  for  the  sale  and  ap- 
prove a  conveyance,  passing  the  title  to  such 
lands  without  inquiring  as  to  whether  or  not 
there  are  persons  unlawfully  holding  adversely, 
and  without  regard  to  our  state  statutes  relating 
thereto,  or  our  adjudications,  holding  inopera- 
tive conveyances  made  as  against  adverse  bold- 
era;  based  upon  the  statute  regarding  champerty 
and  maintenance.  The  power  of  the  federal 
government  over  these  restricted  Indian  lands 
was  retained  in  the  Enabling  Act,  and  was 
agreed  to  by  the  people  of  this  state  m  the  Con- 
stitution which  they  adopted.  In  F.  B.  Collins 
Inv.  Co.  et  aL  v.  Beard,  46  Okl.  310,  148  Pac. 
846,  this.court  held  that:  'When  the  question  of 
the  removal  of  restrictions  from  allotted  lands, 
or  the  right  of  alienation  of  such  lands,  or  the 
power  of  alienation  is  involved,  we  must  look  to 
the  acts  of  Congress,  and  to  those  acts  and  laws 
alone.  In  other  words,  if  a  state  law,  by  its 
language  or  through  its  proper  construction  or 
its  operation  would  peroiit  the  alienation  of  a 


restricted  Indian  allotment,  or  render  a  deed 
thereto  effective,  where  the  land  would  not  be 
alienable,  or  the  deed  thereto  effective,  under  the 
acts  of  Congress  dealing  with  the  subject-matter, 
then  the  state  law  fails ;  and  this,  because  the 
federal  government  retained  jurisdiction  in  these 
Indian  matters  to  the  extent  stated  in  the  En- 
abling Act,  under  the  terms  of  which  Oklahoma 
became  a  state;  and  this  reservation  of  juris- 
diction was  assented  to  in  the  Constitution 
which  the  people  adopted.  To  give  the  desired 
construction  to  either  of  the  statutes  under  con- 
sideration would  be,  in  effect,  to  accomplish  the 
removal  of  the  federal  restrictions  on  the  sale  of 
allotted  lands,  by  means  of  state  legislation. 
Once  conceding  this  principle,  it  is  easily  seen 
that  the  federal  control  would  be  interfered  with 
and  might  ultimately  be  entirely  suspended. 
No  such  construction  is  possible.  Chapman  v. 
Siler,  30  Okl.  714,  120  Pac.  608;  Walker  v. 
Brown  [43  Okl.  144]  141  Pac.  681 :  In  re  Pro- 
bate of  Will  of  Emerson  Allen,  44  Okl.  392, 
144  Pac.  1055;  section  1,  Enabling  Act  (run- 
ning section  413,  Williams'  Ann.  Const ;  sec- 
tion 43,  art.  25,  Constitution);  Truskett  v.  Clos- 
ser,  236  U.  S.  223,  35  Sup.  Gt  885,  59  U  Ed. 
549." 

Do  the  statutes  of  this  state,  In  any  way, 
attempt  to  regulate  or  control  the  terms 
upon  which  these  restricted  lands  may  be 
sold,  or  the  conditions  under  which  title  to 
them  may  pass?  No  one  has  title  to  these 
restricted  lands  except  the  Indian.  And  his 
title  is  by  the  government  so  firmly  vested 
in  him  that  even  he  himself  can  only  dIves^ 
it  with  the  consent  and  under  the  direction 
of  Congress.  Congress  reserved  the  right 
to  control  the  sales,  and  prescribe  the  condi- 
tions under  whldi  titles  to  these  lands  might 
pass.  Then  how  can  the  state,  without  the 
consent  of  Congress,  Impose  conditions  in 
reference  to  the  passing  of  these  titles?  Cam 
a  title  which  Is  good  under  the  acts  of  Con- 
gress and  the  rules  and  regulations  of  the 
Department  of  the  Interior  be  invalidated 
by  a  provision  In  the  statutes  of  Oklahoma? 
Can  these  conveyances  be  burdened  with'  a 
single  provision  of  our  statute,  without  the 
consent  of  Congress?  If  so,  then  why  can 
they  not  be  burdened  with  every  provlsl(Hi 
of  our  statute  with  reference  to  conveyanc- 
es, and  thus  the  acts  of  Congress  be  super- 
seded? We  believe  that,  when  the  acts  of 
Congress  and  the  regulations  of  the  Depart- 
ment of  the  Interior  say  to  a  purchaser  of 
these  lands,  "Tou  have  title  as  against  the 
world,"  the  statute  laws  of  Oklahoma  cannot 
impose  an  addltlpnal  condition,  before  recog- 
nizing the  title  of  that  purchaser  as  against 
the  world.  He  has  the  exact  kind  of  tittle 
that  the  acts  of  Congress  contemplated  he 
should  have.  And  Congress  has  never  seen 
fit  to  Impose  our  champerty  statute  upon 
these  restricted  lands.  Hence  It  does  not 
apply.  But  a  purchaser  having  made  his 
purchase  in  conformity  to  the -acts  of  Con- 
gress and  the  regulations  of  the  Department 
of  the  Interior  takes  title  as  against  the 
world. 

The  purpose  of  Congress  in  placing  the  re- 
strictions upon  the  Indians'  land  was  to 
put  the  title  where  the  Indian  could  not 
interfere  wltb  It,  or  divest  himaeUt  of  it, 
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and  to  Insure  that  it  would  remain  in  blm, 
under  the  control  of  Congress  and  the  con- 
stituted authorities.  But  it  our  statute  on 
champerty  applies  to  these  lands,  then  that 
purpose  has,  in  a  large  measure,  failed.  For 
then  the  Indian  can  put  some  one  in  posses- 
sion under  a  void  deed,  as  In  the  case  at  bar, 
and  then  when  Congress  removes  his  restric- 
tions, and  turns  over  to  him  what  it  intended 
should  be  an  untainted  title,  this  statute 
confronts  him,  and  says.  Any  deed  you  make 
is,  as  against  the  one  in  possession,  void  un- 
til you  go  Into  court  and  remove  this  cloud 
that  you  have  placed  upon  your  title,  and  re- 
gain the  possession  that  you  parted  with, 
through  prolligance  and  a  void  deed.  Con- 
gress never  contemplated  that  the  courts,  or 
any  one  else,  would  have  to  be  called  to  Its 
assistance  to  enable  the  owner  of  these  re- 
stricted lands  to  convey  by  perfect  title,  when 
restrictions  were  removed. 

What  other  purpose  could  Congress  have 
bad  In  placing  the  restrictions  upon  these 
lands,  except  to  protect  the  Indian  against 
bis  own  acts?  and  if  our  champerty  statute 
applies  to  these  lands,  then  we  repeat  that 
the  purpose  of  Congress  has,  In  a  large  meas- 
ure, failed.  For  upon  the  removal  of  restric- 
tions, instead  of  having  the  clear  and  perfect 
title  that  Congress  intended  to  preserve  for 
him,  he  only  has  a  title  that  he  may  clear 
up  through  the  courts,  before  he  can  convey 
anything,  as  against  the .  one  in  possession, 
under  a  void  deed,  made  in  contravention  of 
the  act  of  Congress,  and  which,  unless  aided 
by  our  champerty  statute,  would  be  nothing 
more  than  a  scrap  of  waste  paper.  We  know 
that  Congress  reserved  the  right  to  control 
these  lands,  and  to  enact  the  laws  affecting 
their  conveyance.  And  our  Legislature  has 
never,  by  a  single  act,  attempted  to  divest 
Congress  of  this  control.  And  this  champer- 
ty statute  has  no  application,  and  was  in- 
tended to  have  no  application,  to  the  restrict- 
ed lands  of  an  Indian.  And  the  holding  In 
Miller  V.  Fryer,  35  Okl.  145,  128  Pac.  713, 
Ruby  V.  Nunn,  37  Okl.  389,  132  Pac.  128,  and 
Okl.  Trust  Co.  V.  Stein  et  al.,  39  Okl.  756, 
136  Pac  746,  that  this  statute  does  apply  to 
the  restricted  lands  of  an  ^ndian  is  express- 
ly overruled.  In  Walker  v.  Brown,  43  OkL 
144, 141  Pac.  681,  the  court,  speaking  through 
BIr.  Justice  Kane,  says: 

"This  court  has  repeatedly  held  that  the  Acta 
of  Congress  supplant  the  laws  of  Oklahoma  in 
relation  to  Indians ;  that  certain  state  laws 
which  are  applicable  to  every  other  citizen  are 
not  in  force  as  against  or  pertaining  to  the  In- 
dians of  the  Five  Civilized  Tribes,  and  that  we 
have  here,  respecting  some  matters,  two  classes 
of  citizens  and  two  legislative  sovereignties. 
Jefferson  v.  Winkler,  26  Okl.  653,  110  Pac.  755 ; 
Kirkpatrick  v.  Burgess,  29  Okl.  121,  116  Pac 
764 ;  Wilson  v.  Morton  et  al.,  29  OkL  745,  119 
Pac  213." 

The  opinion  further  says: 

"The  rnoson  the  state  cannot  legislate  for  an 
Indian  of  the  Five  Civilized  Tribes  is  that  Con- 
gress has  reserved  the  right  to  legislate  for  him 


as  a  dependent  people  and  this  fnardianship 
does  not  cease  when  an  allotment  is  made  and 
the  allottee  becomes  a  citizen  of  the  United 
States,  As  was  said  by  Mr.  Justice  I>aT  in 
Marehie  Tiger  v.  Western  Investment  Co.,  221 
U.  S.  286.  31  Sap.  Ct.  578,  55  L.  Ed.  738: 
'  *  *  *  Congress  has  had  at  all  times,  and. 
now  has,  the  right  to  pass  legislation  in  the  in- 
terest of  the  Indians  as  a  dependent  people; 
that  there  is  nothing  in  citizenship  incompatible 
with  this  guardianship  over  the  Indian's  lands 
inherited  from  allottees  as  shown  in  this  case; 
that  in  the  present  case,  when  the  act  of  1906 
was  passed,  the  Congress  had  not  released  its 
control  over  the  alienation  of  lands  of  fulI-blood 
Indians  of  the  Creek  Nation ;  that  it  was  within 
the  power  of  Congress  to  continue  to  restrict 
alienation  by  requiring,  as  to  full-blood  Indians, 
the  consent  of  the  Secretary  of  the  Interior  to  a 
proposed  alienation  of  lands,  such  as  are  in- 
volved in  this  case ;  that  it  rests  with  Gongreai 
to  determine  when  its  guardianship  shall  cease ; 
and  while  it  still  continues,  it  has  the  right  to 
vary  its  restrictions  upon  alienation  of  Indian 
lands  in  the  promotion  of  what  it  deems  the  best 
interest  of  the  Indian.'  " 

Then  why  should  an  exception  be  made  as 
to  this  champerty  statute,  which  enables  the 
Indian  to  deprive  himself  of  the  very  thing 
that  Congress  has  attempted  to  preserve  for 
him  by  the  restrictions,  namely,  a  clear  and 
perfect  title  at  such  time  as  he  might  be  per- 
mitted to  convey?  In  Bell  v.  Fitzpatrick,  157 
Pac  334  (not  yet  officially  reported),  it  is 
held  that  a  solemn  Judgment  of  a  court  of 
record  "is  Ineffectual  and  void  in  so  far  as  it 
undertakes  to  authorize  a  conveyance  of  said 
lands  In  violation  of  the  congressional  re- 
strictions thereon." 

The  plaintiff  In  this  case  is  entitled  to  the 
relief  granted  by  the  district  oooit. 

The  Judgment  is  affirmed. 

SHARP,  a  J,  and  TURNER,  HABDT, 
and  OWEN,  JJ.,  concur.  RAIN£]X,  J.,  hav- 
ing been  the  trial  Judge  in  the  district  court, 
does  not  participate.  KANES,  THAOKEiR, 
and  MILEV,  JJ.,  dissent  as  to  the  second 
paragraph  of  the  syllabus. 


PERKINS  et  al.  v.  MIDDLBTON  ct  aL    (Na 
7932.) 

(Suprente  Court  of  <%lahoma.  July  24,  1917.) 
(SvUahua  by  the  Court.) 

1.  GUABDIAIt      AND      WaBD      «=>9S— SAU      OV 

Land— PowEB  or  Ouabdiah. 
The  authority  of  a  guardian  to  s^  and  con- 
vey the  real  estate  of  his  ward  rests  entirely  up- 
on the  statutes.  Such  real  estate  cannot  be  sold 
or  conveyed  by  the  guardian  except  for  the  pur- 
poses and  upon  the  terms  and  conditions  pre- 
scribed by  the  statutes.'  A  sale  of  the  ward's 
real  estate  can  only  be  made  for  money,  and  a 
conveyance  thereof  in  exchange  for  other  lands 
is  unauthorized. 

2.  GUABDIAN     AND     WABD     «=»100— SAIJC     OT 

Land — Fkaud. 
Where  the  face  of  the  record  in  county  court 
purports  to  show  a  sale  of  the  real  estate  of  a 
ward  by  bis  guardian  and  reinvestment  of  the 
proceeds  of  such  sale  in  other  real  estate,  snch 
sale  being  confirmed  by  the  court  and  a  deed 
executed  and  delivered  by  the  guardian  to  tha 
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such  sale  in  such  other  real  estate  and  a  deed 
to  such  other  real  estate  executed  and  delivered 
conveying  such  real  estate  to  the  ward,  such  rec- 
ord being  made  under  an  a^reenient  between  the 
guardian  and  the  owner  ot  such  other  real  es- 
tate that  the  purchase  price  of  the  ward's  real 
estate,  purported  to  be  sold,  is  not  to  be  paid 
in  full,  bat  that  said  real  estate  of  the  ward  is 
to  be  exchanged  for  the  other  real  estate,  pur- 
ported to  be  purchased  under  the  reinvestment 
order,  the  proceedings,  though  regular  upon  the 
face  of  the  record,  constitute  a  fraud  upon  the 
estate  of  the  ward. 

8.    GUABDIAN  AND  WABD  l8=9lOS— FBOCBEDINO 

— SAI.E  OF  Land. 
Because  of  such  fraud  said  proceedings  are 
Toidable  and  the  ward  is  entitled,  in  an  action 
against  the  persons  so  acquiring  his  lands,  with 
knowledge  or  notice  of  such  fraud,  to  recover 
the  proceeds  of  the  ward's  real  estate  when  the 
same  has  been  conveyed  to  an  innocent  pur- 
chaser. 

4.    GUABDIAR    AND    WABD    <S=108— EXCHANGK 

OF  Wabd'8  Lands— Measuee  of  Dahaqes. 
In  an  action  by  a  ward  to  avoid  the  pur- 
chase of  real  estate  for  the  ward  by  his  guardian, 
because  of  such  fraud,  and  to  recover  the  value 
of  the  ward's  real  estate  from  the  person  to 
whom  it  was  exchanged,  the  measure  of  the 
damages  of  the  ward  is  the  vEilue  of  his  real  es- 
tate, at  the  time  of  the  exchange,  less  any  mon- 
eys received  by  the  guardian  of  the  ward  in  such 
exchange  as  boot  between  the  properties,  with 
legal  interest  from  said  time,  and  less  all  rents 
and  profits  received  by  the  ward  for  the  real  es- 
tate exchanged,  above  the  necessary  repairs  and 
expenses  of  said  real  estate,  and  remaining  in 
the  hands  of  the  ward  at  the  time  he  reached 
majority  or  at  the  time  he  seeks  to  avoid  such 
exchange  during  minority. 
6.  Infants  €s>30(1) — Contbacts— Ratifica- 
tion. . 
Such  an  exchange  of  the  real  estate  of  an 
inCant  ward  for  other  real  estate,  being  void- 
able, may  be  ratified  by  said  infant  upon  attain- 
ing majority,  and  such  ratification  need  not  be 
express,  but  may  be  implied  from  acts  and  con- 
duct of  the  ward  with  reference  to  the  real  es- 
tate received  by  bim  In  exchange. 

6.  Infants    <S=>31(1)  — Actions  — Hatifioa- 

TION. 

The  question  of  ratification  having  been 
ri^ed  by  the  evidence,  an  instruction,  in  an  ac- 
tion to  avoid  such  purchase  or  exchange,  defin- 
ing ratification  as  the  approval  of  the  transac- 
tfon  and  an  adoption  of  it  as  though  made  in  the 
first  instance  by  the  infant  and  the  intention  on 
the  part  of  such  infant  to  retain  the  fruits  of 
such  transaction,  is  erroneous,  in  that  it  omits 
to  instruct  the  jury  as  to  implied  ratification 
from  acts  and  conduct. 

7.  Infants      <8=930(1)— Ratification- What 
Constitotes. 

When  the  evidence  tends  to  show  that  a 
ward  after  arriving  at  majority,  with  full  knowl- 
edge of  all  the  facts  relating  to  the  exchange  of 
his  real  estate  for  other  real  estate,  mortgages 
the  real  estate  received  in  exchange  by  him,  to 
secure  the  payment  of  a  promissory  note,  it  is 
error  to  refase  an  instruction,  requested  in  an 
action  to  avoid  such  exchange  of  real  estate, 
which  advisee  the  jury  that  if  they  find  that  the 
ward  after  attaining  majority,  with  knowledge 
of  all  the  facts,  mortgaged  the  real  estate  re- 
ceived by  the  ward,  they  should  find  that  said 
ward  has  ratified  the  transaction. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  CJourt,  Bryan  CJounty; 
Jesse  M.   Hatchett,  Judge. 

Action  by  Eva  Mlddleton  and  May  Mlddle- 


Kins  ana  anotner.  'mere  was  a  juagmenc 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded. 

Hatchett  &  Ferguson,  of  Durant,  for  plain- 
tiffs in  error.  R.  E.  Stephenson,  of  Durant, 
for  defendants  In  error. 

RUMMONS,  C.  The  parties  will  be  refer- 
r^  to  herein  as  they  appeared  In  the  court 
below.  Eva  Mlddleton  and  May  Mlddleton, 
the  plaintiffs,  are  Choctaw  Indians  of  less 
than  one-half  blood,  and  each  received  an  al- 
lotment situate  in  Jefferson  county,  OkL 
Charles  Mld'dleton,  the  father  of  the  plain- 
tiffs, was  duly  appointed  their  guardian  by 
the  county  court  of  Bryan  county,  and  quali- 
fied and  acted  as  such  guardian.  A  petition 
was  filed  by  him  as  such  guaiUian  in  the 
county  court  of  Bryan  county  for  an  order  of 
sale  of  the  allotments  of  plaintiffs.  Such 
order  was  duly  signed,  and  the  allotments 
were  sold  thereunder.  Eva  Mlddleton's  al- 
lotment was  bid  in  by  W.  A.  McLagon  for 
11,450,  and  May  Mlddleton's  allotment  was 
bfd  In  by  W.  W.  Penlston  for  $1,000. .  The 
guardian  made  return  of  the  sales  to  the 
county  court,  and  the  same  were,  on  Febru- 
ary 22,  1910,  confirmed  by  said  court,  and 
the  guai'dlan  was  ordered  to  execute  guard- 
ian's deeds  conveying  said  allotments  to  the 
respective  purchasers.  McLagon  and  Penls- 
ton made  default  in  the  payment  of  the  pur- 
chase price  of  the  respective  allotments,  and 
refused  to  pay  for  the  same.  The  guardian 
by  his  attorneys  then  began  negotiations  with 
the  defendants  for  the  purpose  of  procuring 
the  defendants  to  taik»  these  allotments  at 
the  prices  bid  for  them  by  McLagon  and  Paa.- 
iston.  The  negotiations  resulted  In  an  agree- 
ment between  such  guardian  and  the  defend- 
ants, by  which  It  was  agre^  that  the  defend- 
ants were  to  take  the  allotmoits  sold  to  Mc- 
Lagon and  Penlston  at  the  price  bid  for  them, 
and  that  the  guardian  was  to  take  a  convey- 
ance from  the  defendants  of  two  lots  in  the 
town  of  Bokchito,  Bryan  county,  upon  which 
a  hotel  building  was  erected,  for  $2,200  of 
the  purchase  price  of  said  allotments.  Pur- 
suant to  this  agreement  the  guai'dlan  made 
application  to  the  county  court  for  an  order 
authorizing  him  to  Invest  $2,200  of  the  funds 
of  his  wards  arising  from  the  sale  of  their 
allotments  in  the  hotel  property  at  Bokchito. 
On  JIarch  11,  1910,  the  county  court  of 
Bryan  county  approved  the  investment  ot  the 
sum  of  $2,200  In  said  hotel  property  and  or- 
dered the  guardian  to  pay  said  sum  for  said 
property  and  take  a  deed  therefor  to  his 
wards.  On  March  31,  1910,  said  guardian 
fexecuteQ  his  guardian's  deed,  conveying  the 
respective  allotments  to  McLagon  and  Pen- 
lston. McT^gon  and  Penlston  quitclaimed 
said  allotments  to  the  defendants,  or  to  a 
grantee  designated  by  defendants.  Defen'd- 
ants  conveyed,  or  caused  to  be  conveyed,  the 
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hotel  property  In  Bokchlto  to  tbe  plaintiffs. 
There  was  evidence  tending  to  show  that 
the  balance  of  the  purchase  price  ot  said  al- 
lotments, the  sum  of  $850,  was  paid,  part  to 
the  guardian  and  In  the  payment  of  costs  and 
attorney's  fees  for  conducting  said  sale.  On 
July  21,  1914,  Eva  MIddleton,  who  arrived  at 
her  majority  on  September  25,  1913,  for  her- 
self and  as  next  friend  for  May  MfddJeton, 
who  was  still  a  minor,  began  this  action  in 
the  district  court  of  Bryan  county  against  the 
defendants.  The  petition  of  plaintiffs  alleged 
the  facts  above  set  out,  and  alleged  that  such 
focta  constituted  a  fraud  upon  the  county 
oonrt  of  Bryan  county  an'd  upon  the  plain- 
tiffs. Plaintiffs  alleged  that  the  transaction 
between  their  guardian  and  the  defendants 
was  unauthorized  by  law;  alleged  that  the 
reasonable  valne  of  their  allotments  was 
$4,000,  and  that  the  value  of  the  property  In 
Bokchlto  was  $1,000 ;  that  no  cash  considera- 
tion was  ever  paid  for  said  allotments;  that 
the  guardian  of  plaintiffs  had  expended  the 
sum  of  $200  for  repairs  on  said  Bokchlto 
property ;  and  that  the  title  to  the  allotments 
of  the  plaintiffs  had  passed  into  the  hands  of 
Innocent  purchasers.  Plaintiffs  then  prayed 
Judgment  against  the  defendants  for  the  sum 
of  $2,200,  being  the  purported  consideration 
of  said  lots,  for  the  sum  of  $200  for  the  re- 
pairs made  on  the  building  upon  said  lots, 
together  with  such  other  sums  as  would  com- 
pensate plaintiffs  for  the  general  and  special 
damages  suffered  by  plaintiffs,  and  prayed 
that  the  court  divest  plaintiffs  of  the  title 
to  the  lots  in  Bokchlto  and  vest  the  same  in 
tbe  grantors,  set  forth  in  the  deed  to  plain- 
tiffs of  said  lots.  Defendants  answer^,  de- 
nying any  fraud  on  the  part  of  the  guardian 
or  the  defendants,  and  pleading  the  action  of 
the  county  court  of  Bryan  county,  ordering 
the  investment  of  $2,200  in  the  Bokchlto 
property.  Defendants  further  pleaded  that 
the  guardian  of  plaintiffs  charged  himself 
as  such  gnardian  with  the  purchase  price  of 
the  allotments  of  plaintiffs.  Defendants  fur- 
ther pleaded  the  statutes  of  limitation. 
Plaintiffs  replied,  putting  in  issue  the  allega- 
tions of  the  answer.  The  cause  was  tried  to 
a  Jury,  resulting  In  a  verdict  for  plaintiffs 
in  the  sum  of  $2,305.  Defendants  in  due 
time  moved  for  a  new  trial,  and,  their  mo- 
tion being  overruled,  excepted,  and  bring 
this  proceeding  In  error  to  reverse  the  Judg- 
ment of  the  trial  court. 

The  defendant's  first  assignment  of  error 
complains  of  the  refusal  of  the  trial  court  to 
direct  a  verdict  in  favor  of  the  defendants. 
Under  this  assignment  it  is  contended  by 
counsel  for  defendants  that  the  testimony  as 
to  the  real  nature  of  the  transaction  between 
the  guardian  of  plaintiffs  and  the  defendants 
was  incompetent,  and  that,  as  the  proceedings 
in  the  county  court  of  Bryan  county,  respect- 
ing the  sale  ot  the  allotments  of  plaintiffs 
and  the  reinvestment  of  $2,200  of  the  pro- 
ceeds of  such  sale  in  the  Bokchlto  property. 


appeared  regular  upon  tbe  face  of  tbe  record, 
the  same  could  not  be  impeached  in  a  collat- 
eral proceeding  such  as  this.  It  Is  farther 
urged  in  support  of  this  assignment,  that 
there  was  evidence  tending  to  show  that  the 
county  court  of  Bryan  county,  when  it  made 
the  order  for  the  reinvestmcDt  of  the  funds 
of  plaintiffs  In  the  Bokchlto  property,  was 
fully  advised  as  to  all  tbe  facts  surrounding 
the  transaction,  and  that  tbe  entire  proceed- 
ing was  regular  and  authorized  by  law. 

[1]  The  authority  of  a  guardian  to  sell  his 
wai^ds*  real  estate  rests  entirely  upon  the 
statutes,  and  such  real  estate  cannot  be  sold 
or  conveyed  by  the  guardian  except  for  the 
purposes  and  upon  the  terms  and  conditions 
prescribed  by  the  statutes.  12  R.  C  L.  112&- 
1137 ;  Baken  v.  Fox,  167  Pac  340,  34Z  Sec- 
tion 6567,  R.  L.  1910,  is  as  follows : 

"All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  pay- 
ments, not  to  exceed  three  years,  bearing  date 
from  date  of  sale,  as,  in  the  discretion  of  the 
county  judge  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  re- 
ceive from  the  purchaser  a  bond  and  mortgage 
on  the  real  estate  sold,  with  such  additional  se- 
curity as  the  judge  deems  necessary  and  suffi- 
cient to  secure  the  faithful  payment  of  the  de- 
ferred payments  and  the  interest  thereon." 

The  purposes  for  which  real  estete  of  the 
ward  may  be  sold  is  set  out  in  sections  6563, 
6554,  R.  L.  1910,  as  foUows: 

"6653.  When  the  income  of  an  estate  under 
guardianship  is  not  suflSdent  to  maintein  the 
ward  and  his  family,  or  to  maintain  and  educate 
the  ward  when  a  minor,  his  guardian  may  sell 
his  real  or  personal  estate  for  ttiat  purpose,  op- 
en obtaining  an  order  therefor. 

"6564.  When  it  appears  to  the  satisfaction  of 
the  court,  upon  the  petition  of  the  guardian, 
that  for  the  benefit  of  his  ward  his  real  or  per- 
sonal estate,  or  some  part  thereof,  should  be 
sold,  and  the  proceeds  thereof  put  out  at  inter- 
est, or  invested  in  some  prodactiTe  stock,  or  in 
the  improvement  or  security  of  any  other  real 
estate  of  the  ward,  his  guardian  may  sell  the 
same  for  such  purpose,  upon  obtaining  an  or- 
der therefor." 

[2,  3]  Sections  6555,  6656,  and  6569,  B.  L. 
1910,  provide  for  the  application  of  the  pro- 
ceeds of  the  sale  of  tbe  ward's  property  and 
their  investment  as  follows: 

"6556.  If  the  property  is  sold  for  the  purposes 
mentioned  in  the  two  preceding  (sections),  the 
guardian  must  apply  the  proceeds  of  the  sale  to 
such  purposes,  as  far  as  necessary,  and  put  out 
the  residue,  \i  any,  on  interest,  or  invest  it  in 
the  best  manner  in  his  i>ower,  until  tbe  capital 
is  wanted  for  the  maintenance  of  the  ward  and 
his  family,  or  the  education  of  his  diildren,  or 
for  the  education  of  the  ward  when  a  minor,  in 
which  case  the  capital  may  be  used  for  that  pur- 
pose, as  far  as  may  be  necessary,  in  like  man- 
ner as  if  it  had  been  personal  estate  of  the  ward. 

"6556.  If  the  property  be  sold  for  the  purpose 
of  putting  out  or  investing  the  proceeds,  the 
guardian  must  make  the  investment  according  to 
his  best  judgment,  or  in  pursuance  of  any  order 
that  may  be  made  by  the  county  court." 

"6569.  The  county  court,  on  the  application 
of  a  guardian  or  any  other  person  interested  in 
the  estete  of  any  ward,  after  such  notice  to  pei^ 
sons  interested  therein  as  the  judge  shall  direct, 
may  authorize  and  reouire  the  guardian  to  in- 
vest the  proceeds  of  sales,  and  any  other  of  his 
ward's  money  in  his  hands,  in  real  estate,  or  in 
any  other  manner  most  to  the  interest  of  aU  oon- 
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cerned  therein;  and  the  county  court  ma;r  make 
such  other  orders  and  give  such  directions  as 
are  needful  for  the  management,  investment  and 
disposition  of  the  estate  and  effects,  as  circum- 
stances require." 

These  last-quoted  sections  are  relied  upon 
by  defendants  as  authorizing  t^e  transaction 
which  took  place  in  the  instant  case.  We 
tblnk,  however,  that  they  afford  no  authority 
for  the  exchange  by  the  guardian,  with  or 
without  the  consent  of  the  co>nnty  coart,  of 
the  property  of  the  ward  for  other  property 
and  that,  construing  all  of  our  statutes  gov- 
eming  the  administration  of  estates  of  wards 
by  guardians,  no  authority  can  be  found  for 
the  sale  of  the  ward's  property  for  anything 
hut  money.  Section  6667,  first  quoted  above, 
seems  to  be  mandatory,  and  requires  all  sales 
to  be  made  for  cash  unless  made  upon  terms 
for  deferred  payments.  Our  statutes  relative 
to  the  investment  of  funds  of  the  ward, 
whether  arising  from  sales  of  the  ward's  prop- 
erty or  otherwise,  contemplate  that  the  money 
to  be  invested  shall  be  in  the  hands  of  the 
guardian  at  the  time  such  investment  is  made. 
It  seems  to  us  that  there  is  ample  reason  why 
this  should  be  the  law.  If  the  property  of 
the  ward  be  exposed  for  sale  for  cash,  it  is 
open  to  the  bid  of  any  one  desiring  to  bid.  If 
it  be  offered  for  exchange  of  other  property 
the  field  for  bidders  is  necessarily  reduced  and 
limited  by  the  condition  of  the  property  of- 
fered to  be  sold  and  by  the  condition  of  the 
prc^erty  sought  in  exchange.  So  it  is  as  to 
funds  for  investment.  If  the  guardian  has 
money  of  the  ward  In  his  bands  for  invest- 
ment, the  entire  field  of  Investment,  as  limited 
by  the  statutes,  is  open  to  him.  If  he  seeks 
Investment  of  his  ward's  funds  by  exchange 
of  one  property  for  another,  the  field,  as  we 
have  said,  is  circumscribed  and  limited.  We 
think  then  that  the  transaction  which  oc- 
curred In  the  instant  case  was  clearly  without 
any  authority  of  law,  and  that  it  was  an  at- 
tempt to  do  by  indirection  that  which  could 
not  lawfully  be  done  directly,  and  therefore 
amounted  to  a  constructive  fraud  upon  the 
court  and  upon  the  wards.  Bridges  v.  Bea, 
No.  6228,  166  Pac.  416,  not  yet  offlclaUy  re- 
ported. 

As  to  the  first  contention  of  the  defendants, 
that  the  records  of  the  county  court  cannot 
be  impeached  in  this  proceeding,  and  that 
the  evidence  offered  and  introduced  to  Im- 
peach such  record  was  incompetent,  we  think 
no  good  purpose  would  be  served  by  a  review 
of  the  authorities  relied  upon  by  defendants, 
for  we  think  the  status  of  sales  of  the  lands 
of  wards,  under  circumstances  similar  to 
these  In  the  Instant  case,  is  settled  by  two 
recent  cases  determined  by  this'  court,  Allison 
v.  Crummey,  No.  7383,  166  Pac.  691,  not  yet 
oSicially  reported;  Langley  v.  Ford,  Na 
7392, 171  Pac.  471,  not  yet  officially  reported. 
In  those  cases  It  is  determined  that  a  sale  by 
a  guardian  of  a  ward's  real  estate,  by  which 
is  done  indirectly  that  which  is  forbidden  by 
law  to  be  done  directly,  is  not  void,  but  Is 
voidable  In  an  action  brought  to  set  aside 


such  sale  against  the  purchaser  or  the  guard- 
ian, or  any  one  claiming  under  them  with 
knowledge  of  the  circumstances  of  the  sale 
and  not  a  bona  fide  purchaser.  In  both  of 
these  cases,  Mr.  Justice  Hardy,  who  delivered 
th.e  opinion  of  the  court,  says: 

"When  a  guardian  sells  the  lands  of  his  ward 
on  a  secret  understanding  that  the  purchaser 
will  not  pay  for  same  and  the  sale  is  confirmed 
by  the  court  and  deed  is  executed  and  delivered 
to  the  purchaser,  sudi  facts  constitute  a  fraud 
upot;  the  estate  of  the  ward,  and  the  same  may 
be  set  aside  in  an  action  by  the  ward  against  the 
purchaser  or  any  other  i>erson  who  acquires 
rights  in  said  lands  with  knowledge  or  notice  of 
such  secret  fraud." 

In  the  cases  relied  upon  by  the  defendant 
upon  the  proposition  that  a  collateral  attack 
cannot  be  made  upon  a  sale  regular  upon  the 
face  of  the  record,  the  fraud  relied  upon  to 
support  such  attack  was  Inherent  in  the  rec- 
ord. In  the  instant  case  the  fraud  which 
constructively  arose  by  reason  of  the  trans- 
action was  aliunde  the  record,  and  did  not 
inhere  in  the  proceedings  shown  by  the  rec- 
ord, and  the  rule  is  that  fraud  aliunde  the 
record  may  be  shown  for  the  purpose  of  im- 
peaching such  record. 

The  state  of  the  case  then  was  that  the 
plaintiffs  had  been  divested  of  the  title  to 
their  allotments  by  a  transaction  which 
amounted  to  a  fraud  upon  them.  The  title 
to  these  allotments  had  passed  to  innocent 
holders,  and,  the  sale  not  being  absolutely 
void,  the  allotments  were  beyond  their  reach. 
The  proceeds  of  these  allotments,  however, 
were  in  the  hands  of  the  defendants,  who  had 
knowledge  of  and  had  participated  In  the 
fraud  perpetrated  upon  them.  In  the  case  of 
Allison  V.  Crummy,  supra,  Mr.  Jnstlce  Hardy 
quotes  with  approval  from  Wallace  t.  Brown, 
41  Ind.  436,  where  ft  is  said: 

"We  think  under  the  facts  shown  in  this  case 
the  sale  cannot  be  regarded  otherwise  than  aa 
fraudulent  and  void.  One  who  knowingly  re- 
ceives from  a  trustee  the  trust  money  or  proper- 
ty in  satisfaction  of  the  individual, debt  of  the 
trustee  to  him  must  be  regarded  as  participating 
in  the  fraudulent  diversion  of  the  property,  and 
liable  to  the  beneficiary  in  the  trust.  Austin  v. 
Wilson's  Administrators,  21  Ind.  252,  and  cases 
there  cited."  Thomasson's  Administrators  T. 
Brown,  43  Ind.  203. 

It  is  not  contended  by  the  defendants  here- 
in that  they  had  no  knowledge  of  the  drciim- 
stances,  surrounding  this  transaction,  relied  - 
upon  by  the  plaintiffs  for  recovery,  and  that 
they  took  a  conveyance  from  the  guardian  of 
the  property  held  by  him  In  trust  for  his 
ward  with  a  full  knowledge  of  the  facts. 
They  took  it,  thai.  Incumbered  with  the  trust, 
and  the  trust  will  follow  and  be  impressed 
npon  the  proceeds  of  the  ward's  property  in 
their  hands.  The  plaintiffs,  therefore,  were 
entitled  to  require  the  defendants  to  account 
to  them  for  their  allotments,  and  we  think 
the  trial  court  committed  no  error  in  refusing 
to  direct  a  verdict  for  the  defendants. 

Defendants'  second  assignment  of  error 
complains  that  the  court  refused  to  submit  tc 
the  jury  the  qaestlon  of  whether  or  not  the 
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transaction  had  between  the  defendants  and 
the  guardian  was'  fraudulent.  What  we  have 
said  as  to  the  first  assignment  of  error  dis- 
poses of  this  assignment.  We  have  held  that 
the  transaction  between  defendants  and  the 
guardian  upon  the  undisputed  facts  amountr 
ed  to  a  fraud  in  law,  and  it  therefore  ceased 
to  be  a  question  of  fact  to  be  determined  by 
the  Jury,  and  the  court  committed  no  error  In 
not  submitting  that  issue  to  the  Jury. 

[4]  Defendants'  next  complain  of  error  of 
tile  court  in  submitting  to  the  court  the  meas- 
ure of  damages  the  plaintiffs  were  entitled 
to  recover.  The  court  gave  the  following  in- 
struction upon  the  measure  of  damages, 
which  was  excepted  to  by  the  defendants: 

"The  evidence  shows  that  the  guardian  of  the 
plaintiffs  conducted  a  sale  of  plainttfTs'  allot- 
ments through  the  county  court;  that  the  same 
was  bid  in  by  one  Peniston  and  McLagan  who 
refused  to  accept  deeds  to  the  allotments  and 
pay  for  the  same  according  to  their  bids  and 
that  thereafter  these  defendants  with  other  par- 
ties negotiated  with  said  guardian  and  agreed 
to  take  said  lands  and  pay  for  same  by  exchang- 
ing the  Bokchito  hotel  property,  and  in  addition 
thereto  some  cash.  And  thereupon  the  transac- 
tion was  consummated  in  that  way. 

"You  are  instructed  that  such  a  transaction 
was  unauthorized  by  law,  and  was  not  binding 
upon  these  plaintiffs,  as  between  them  and  the 
defendants;  and,  unless  you  find  that  Eva  Mid- 
dleton  had  ratified  the  transaction  since  attain- 
ing her  majority,  the  plaintiffs  are  entitled  to 
recover  from  the  defendants  the  cash  value  of 
the  allotments  at  the  time  they  were  sold,  less 
such  sum  of  money  as  the  defendants  paid  to  the 
guardian  of  the  plaintiffs.  In  ascertaining  the 
amount  you  should  allow  the  plaintiffs  6  per 
cent,  on  the  sum  due  from  the  date  of  the  trans- 
action, and  charge  them  with  the  rents  collected 
on  the  hotel  property  less  the  sum  paid  for  re- 
pairs." 

Plaintiffs  in  their  petition  alleged  the  facts 
surrounding  the  transaction  -which  resulted 
in  the  conveyance  of  their  allotments  to  the 
defendants.  It  is  true  that  in  the  prayer  of 
the  petition  they  seelt  to  recover  the  sum  of 
money  at  which  the  Bokchito  property  was 
exchanged  for  their  allotments,  together  with 
the  money  expended  by  their  guardian  In 
improving  and  repairing  said  property,  but 
they  pray  generally  for  compensation  for 
such  damages  as  they  have  sustained.  We 
think  the  measure  of  their  damages  was  the 
value  of  their  allotments  at  the  time  they 
were  conveyed  from  them  to  the  defendants. 
It  is,  however,  urged  by  the  defendants  that 
the  court  erred  in  directing  the  Jury  to  de- 
duct from  the  value  of  the  allotments  the 
rents  collected  on  the  hotel  property,  Instead 
of  directing  the  Jury  to  deduct  the  reason- 
able rental  value  of  such  property  during  the 
time  it  was  held  by  plaintiffs. 

[S-7]  The  transfer  of  the  allotments  in  ex- 
change for  the  hptel  property  was,  as  we 
have  seen,  a  voidable  transaction,  and  the 
plaintiffs  might,  at  any  time,  within  a  rea- 
sonable period  after  attaining  their  majority, 
elect  to  avoid  the  transaction  and  recover 
their  property  or  its  value  from  any  one 
having  knowledge  of  the  infirmities  of  the 
transaction.    In  order  to  so  avoid  the  trans- 


action, however.  It  was  necessary  for  them 
to  offer  to  return  to  the  defendants  what 
they  bad  received  from  the  conveyance  of 
their  allotments,  or  so  much  thereof  as  re- 
mained in  their  hands  at  the  time  they  sought 
to  avoid  the  U^anaactlon  or  at  tlie  time  they 
attained  tlieir  majority.  Tlrey  t.  Dameai, 
37  Okl.  606, 133  Paa  614 ;  Coody  t.  Goody.  39 
Okl.  719,  136  Pac.  754,  L.  R.  A.  1915E,  4^; 
Englebert  v.  Pritchett  (Neb.)  26  L.  R.  A.  177, 
note.  The  plaintiffs,  then,  were  only  required 
to  offer  to  return  to  the  defendants  tlie  prop- 
erty they  had  received  from  the  defendants, 
together  with  the  rents  and  profits  thereof 
that  remained  in  their  bands,  either  upon 
their  becoming  of  age  or  upon  their  electing 
to  avoid  the  transaction  before  their  becom- ' 
ing  of  age.  The  instruction  complained  of, 
therefore,  was  fully  as  favorable  to  the  de- 
fendants as  they  were  entitled. 

It  is  next  complained  by  the  defendant  that 
the  court  erred  in  its  instruction  to  the  Jury 
upon  the  question  of  the  ratification  of  the 
transaction  by  the  plaintiff  Eva  Middleton. 
Upon  this  question  the  court  instructed  the 
jury  as  follows: 

"Eva  Middleton  had  the  power  and  the  right 
to  ratify  and  confirm  the  transaction  whereby 
ber  allotment  of  land  was  sold  in  exchange  for 
an  interest  in  the  hotel  property  and  the  addi- 
tional cash  which  her  guardian  received,  after 
she  attained  her  majority.  A  ratification  or  con- 
firmation wotUd  mean  the  approval  of  the  trans- 
action and  an  adoption  of  it  aa  though  she  had 
made  it  in  the  first  instance  herself,  and  the  in- 
tention on  her  part  to  retain  the  fruits  of  it. 
Therefore,  If  you  find  from  the  evidence  in  this 
case  that  after  Eva  Middleton  became  18  years 
of  age  she  had  full  knowledge  of  this  transaction 
and  she  thereai>on  confirmed  the  same,  she 
would  then  be  bound  by  the  terms  of  the  transac- 
tion, and  could  not  sue  to  rescind  or  to  recover 
a  mon^  Judgment,  and  your  verdict  should  be 
for  the  defendants  aa  to  ber.  In  ascertaining 
whether  or  not  she  did  so  confirm  you  would 
talce  into  consideration  all  the 'facts  and  circum- 
stances which  have  been  introduced  in  evidence." 

The  defoidanta  requested  Instractiona  ap- 
on  the  question  of  ratification,  wlildh  were 
refused  by  the  court,  defendants  excepting, 
as  follows: 

"The  jury  are  Instructed  that  if  yon  find  that 
the  plaintiff,  Ehra  Middleton,  after  reaching  18 
years  of  ai[e,  with  knowledge  that  her  allotment 
had  been  disposed  of  and  that  in  lien  thereof  she 
had  received  one-half  interest  in  certain  property 
in  Bokchito,  Okl.,  ratified  said  transaction, 
then  you  must  find  for  the  defendants  as  to  her. 
By  ratification  the  court  means  any  act  on  the 
part  of  said  plaintiff  after  reaching  the  age  of 
18  years  which  shows  an  intention  to  confirm 
said  transaction.  If  yon  find  that  the  plaintiff. 
Eva  Middleton,  after  reaching  18  years,  and 
with  knowledge  of  tlie  transaction  in  question, 
mortgaged  the  property  in  question  to  any  one, 
then  you  shonld  find  that  the  plaintiff  had  rati- 
fied the  transaction  and  you  should  find  against 
her." 

"The  Ju^  are  instructed  that  if  you  find  that 
the  plaintiff  Eva  Middleton,  after  becoming  18 
years  of  age,  with  full  knowledge  of  the  transac- 
tion in  question,  recognized  the  said  transaction 
by  exercising  acts  of  ownership  over  said  prop- 
erty, or  by  acts  and  conduct  which  clearly  evi- 
dence an  intention  to  confirm  same,  then  yon  are 
instructed  said  plaintiff  had  ratified  said  trans- 
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It  Is  disclosed  by  the  evidence  of  the  plain- 
tiff Eva  Middleton  that  at  the  time  she  be- 
came of  age  In  October,  1913,  she  had  full 
knowledge  of  all  the  facts  surrounding  this 
transaction.  The  testimony  further  shows 
that  after  she  became  of  age  she  and  her 
father,  as  guardian  of  her  sister.  May  Mid- 
dleton, had  the  property  Improved,  and  made 
a  contract  with  reference  to  the  leasing  of 
the  same,  and  collected  the  rents  and  profits' 
of  the  same.  The  record  further  shows  that 
on  July  2,  1914,  before  the  commencement 
of  this  action,  she  executed  a  mortgage  for 
the  sum  of  $400  to  R.  E.  Stephenson  upon 
her  Interest  In  the  Bokchito  hotel  property. 
B.  E.  Stephenson  Is  the  attorney  for  plain- 
tiffs In  this  action.  The  record  contains  the 
following  statement  by  him: 

"In  order  that  that  may  be  clear:  •  •  • 
of  conrse  a  lawyer  is  naturally  concerned  in  ge- 
caring  Ills  fee  it  he  prevails ;  that's  a  mortgage 
given  for  my  fee,  and  I  desire  to  say  to  the 
court  that  I  hold  a  note  and  mortgage  in  my 
hands  given  to  secure  my  fee,  and  the  court  may 
cancel  it  or  do  whatever  the  court  desires  in  de- 
termining this  matter,  or  I  will  deliver  the  note 
'  and  mortgage  to  the  court  in  order  that  it  may 
know  that  no  undue  advantage  is  taken  of  these 
defendants.  I  will  say  franklv  in  the  mtuation 
in  this  case,  if  I  don't  prevail,  I  wouldn't  bold 
the  mortgage." 

This  statement  was  not  made  under  oath. 
Mr.  Stephenson  Is  not  a  party  to  this  action, 
and  the  statement  contained  In  the  record 
has  no  bearing  upon  the  questions  here  in- 
volved. It  is  contended  by  the  defendants 
that  the  giving  of  this  mortgage  by  the  plain- 
tiff Eva  Middleton,  with  full  knowledge  of 
all  the  facts  in  the  case,  was  such  an  act  with 
reference  to  the  property,  the  purchase  of 
which  she  was  seeking  to  avoid,  .as  to 
amount  to  a  ratification  In  law.  It  is  fur- 
ther contended  by  defendants  that,  even  if 
the  question  of  ratification  by  this  plaintiff 
was  still  properly  for  the  Jury,  the  instruc- 
tion complained  of  was  erroneous,  in  that  It 
did  not  permit  the  Jury  to  Infer  a  ratifica- 
tion by  the  plaintiff  from  her  acta  with  ref- 
erence to  the  Bokchlto  property,  but  re- 
quired them  to  find  that  she  had  approved 
and  adopted  the  transaction  as  though  she 
had  made  it  in  the  first  instance  herself. 
We  think  this  criticism  of  the  Instruction 
given  by  the  court  Is  well  taken,  mils  trans- 
action, being  only  voidable,  could  be  rati- 
fied by  the  plaintiff  Eva  Middleton  up<m  her 
reaching  her  majority,  and  it  was  not  nec- 
essary, in  order  to  constitute  a  ratification, 
that  she  should  approve  the  transaction  or 
adopt  it  as  though  she  had  entered  Into  it 
in  the  first  place  herself.  One  may  ratify  a 
void  transaction  by  acting  so  as  to  create  a 
clear  implication  that  they  Intend  to  ratify 
the  contract.  A  ratification  will  be  im- 
puted to  one  who,  with  full  knowledge  of  the 
facts,  goes  beyond  the  passive  retention  of 
the  property  within  his  hands  and  takes  the 
benefits  of  the  contract  by  selling,  mortgag- 


intended  to  ratify.  Gash  ▼.  Thomas,  161 
Pac.  220,  14  U.  C.  L.  246,  248,  260;  American 
Freehold  Land  Mtg.  Co.  v.  Dykes,  111  Ala. 
178,  18  South.  292,  56  Am.  St  R^.  38 ;  Law- 
son  V.  Lovejoy,  8  GreenL  (Me.)  405,  23  Am. 
Dec.  626;  Chandler  v.  Simmons,  97  Mass. 
508,  93  Am.  Dec.  117;  Tobey  v.  Wood,  123 
Mass.  88,  25  Am.  Rep.  27 ;  Holt  v.  UnderhlU, 
9  N.  H.  436,  32  Am.  Dec.  380;  Lynde  v.  Budd, 
2  Paige  (N.  Y.)  191,  21  Am.  Dec.  84;  Walsh 
v.  Powers,  43  N,  X.  23,  8  Am.  Rep.  654.  In 
the  Instant  case  the  Jury  were  not  advised 
by  the  court  that  they  might  find  that  Dva 
Middleton  had  ratified  the  transaction,  if 
they  foxmd  that  with  full  knowledge  of  the 
transaction  she  had  exercised  acts  of  owner- 
ship over  the  property  or  mortgaged  it  or 
by  acta  and  conduct  evidenced  an  Intention 
to  confirm  the  same.  We  think  the  trial 
court  eiTed  In  defining  ratification  to  the 
Jury,  in  that  the  language  used  necessarily 
limited  the  ratification  to  an  express  approv- 
al of  the  transaction,  and  excluded  from  the 
Jury  the  consideration  of  an  Implied  ratifica- 
tion by  acts  and  conduct  of  the  plaintiff  Eva 
Middleton.  It  Is  urged  on  behalf  of  the 
plaintiffs  that  this  mortgage,  which  is  relied 
upon  by  the  defendants  as  a  ratification  by 
Eva  Middleton,  was  but  the  first  step  taken 
by  said  Eva  Middleton  to  avoid  the  exchange 
of  this  hotel  property  for  her  allotment  be- 
cause it  apipears  from  the  statement  of  coun- 
sel for  plaintiffs  that  the  mortgage  was  giv- 
en to  secure  the  fee  of  the  attorney  for  plain- 
tiffs for  his  services  in  avoiding  the  trans- 
action. WhUe  this  is  no  part  of  the  record, 
it  is  no  doubt  true,  but  we  must  confess  that 
It  was  a  most  strange  step  to  be  taken  as 
the  beginning  of  the  avoidance  of  a  fraudu- 
lent transaction.  To  say  that  the  execution 
of  a  mortgage  upon  a  piece  of  property, 
which  the  plaintiff  says  was  franditiently 
Imposed  upon  her,  and  which  she  did  not 
wish  to  retain,  and  in  which  she  legally  had 
no  Interest,  while  at  the  same  time  by  a 
mortgage  she  de<dares  herself  the  owner  of 
the  property,  is  a  step  in  the  avoidance  of 
the  transaction  and  the  first  move  toward  a 
rescission  of  the  conveyance  of  the  property 
to  her  requires  a  most  vivid  Imagination. 

We  think  the  court  should  have  told  the 
jury  that,  if  they  found  that  the  plaintiff 
Eva  Middleton,  with  full  Imowledge  of  all 
the  facts  surrounding  the  transaction  of 
which  she  complained,  had  executed  a  mort- 
gage upon  the  real  estate,  the  conveyance  of 
which  to  her  she  sought  to  rescind,  she  there- 
by ratified  the  conveyance  to  her  of  said 
property,  and  she  could  not  recover. 

This  error  as  to  Eva  Middleton  would  not 
necessarily  work  a  reversal  of  the  Judgment 
in  favor  of  the  plaintiff  May  Middleton,  but 
the  record  discloses  that  the  allotmraits,  for 
which  the  plaintiffs  sought  recovery,  were  not 
of  equal  value.  The  verdict  of  the  Jury  was 
a  general  one  in  favor  of  both  the  plaintiffs 
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and  against  both  tbe  defendants.  Hie  action 
was  brought  by  both  tbe  plaintiffs  jointly 
without  objection,  and  as  the  fticts  involy- 
ed  in  each  case  were  the  same,  they  coold 
fTopet]y  be  Jointly  Med,  but,  the  ralue  of 
the  allotments  not  being  equal,  the  amount 
of  the  recovery,  to  which  each  of  the  plain- 
tiffs might  be  entitled,  was  not  the  same,  and 
the  Jury  should  have  been  instructed  as  to 
the  measure  of  damages  of  each  of  the  plain- 
tiffs. As  it  is,  we  are  unable  to  say  what 
the  Jury  may  have  found  the  value  of  the 
allotment  of  May  Mlddleton  to  be,  nor  what 
the  amount  of  her  recovery  should  be. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed,  and  this  cause  re- 
manded for  a  new  trial. 

PBR  CURIAM.    Adopted  in  whole. 

(14  Okl.  Cr.  JO) 

ORANB  V.  STAOnC.    (No.  A-2722.) 

(Criminal    Coart    of    Appeals    of    Oklahoma. 

Aug.  27,  1917.) 

(SylUtlHU  6y  (Ae  Court.) 

1.  I^BKL  AND   Slahdeb   «=>141— OrrCNBBB. 

The  law  of  libel  forbids  the  writing,  publi- 
cation, or  drculation  of  libelous  matter  against 
a  class  as  much  so  as  against  individuals. 

2.  Libel   and    Sulkdeb  4s9l41— Oitbnbes— 
Natubx  or. 

In  order  to  render  one  amenable  to  prosecu- 
tion for  publishing  or  circulating  libelous  mat- 
ter, it  is  not  necessary  that  sud  matter  name 
the  individuals  or  any  one  of  them  composing 
the  class  against  whom  the  matter  complained 
of  is  libelous. 

3.  Libel  and  Slandbb  «=»162(1)— Infobica- 
moN — Sufficiency. 

For  an  information  held  sufficient  to  charge 
libel  against  tbe  members  of  the  Knights  of 
Columbus  living  in  Canadian  county,  see  opin- 
ion. 

EhTor  from  Omnty  Court,  Canadian  C!oan- 
ty :  R.  B.  Forrest,  Judge. 

Roy  Crane  was  convicted  of  Ubel,  and 
brings  error.    Affirmed. 

A.  Turner,  of  Wewoka,  for  plaintiff  in  er- 
ror. R.  McMillan,  Asst  Atty.  Gen.,  and 
Fogg  &  Bennett,  of  El  Reno,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Boy  Crane,  was  convicted  at  the  January, 
1916,  term  of  the  county  court  of  Canadian 
county  on  a  charge  of  libel.  The  information 
in  the  case,  omitting  the  formal  parts,  is  as 
follows: 

"Now  comes  8.  T.  Roberson,  county  attorney 
of  Canadian  county,  state  of  Oklahoma,  who 
prosecutes  on  behalf  of  the  state,  and  gives  the 
court  to  know  and  be  informed  that  one  Roy 
Crane,  late  of  the  county  of  Canadian  and  state 
of  Oklahoma,  on  or  about  the  4th  day  of  July 
in  the  year  of  our  Lord  1915,  at  and  within  the 
said  county  and  state,  did  then  and  there  un- 
lawfully, willfully,  and  maliciously  circulate  a 
certain  printed  book  entitled  'Barbarous  Ca- 
tholicism and  Moral  Theology  of  St.  Liguori,  by 
Prof.  Roy  Oane,'  whidi  printed  book  afore- 
said contained  certain  false  printed  statements 
and  matter  of  and  concerning  members  of  fourth 


degree  Knights  of  CMambus,  in  that  said  print- 
ed statements  and  matters  set  out  and  stated,  a 
purported  part  of  the  purported  oath  of  said 
Foarth  Degree  Knights  of  Columbus,  which 
said  purported  part  of  said  purported  oath  was 
false  and  untrue ;  said  Knights  of  Colambas  be- 
ing a  Catholic  fraternal  lodge  or  association, 
members  of  which  fourth  degree  Knights  of 
Columbus,  to  wit_J.  M.  Harkin,  W.  E.  Ross,  T. 
H.  Rasp,  Dr.  J.  T.  Riley,  Rev.  R.  Sevens.  A.  J. 
Gerrer,  end  O.  W.  Flanigan,  were  on  said  date 
and  are  at  this  time  residents  of  Canadian 
county,  Okl.,  and  which  said  false  printed  part 
of  puriMrted  oath  and  statements  and  matter 
'80  circulated  by  the  said  Roy  Oane,  by  the 
delivery  and  distribytion  of  copies  of  said  book 
to  each  of  the  following  persons,  to  wit:  G.  F. 
Crossett,  Joe  Hainey,  Ed  Washecheck,  Albert 
Edmenton,  Fred  Kimble,  Rev.  De  Pew,  Ernest 
Louchen,  Guy  Towell,  and  Dave  Taylor  and 
others  whose  names  are  to  the  county  attorney 
unknown — exposed  the  aforesaid  fourth  degree 
Knigfats  of  Columbus  to  public  hatred,  comtempt, 
ridicule,  and  obloquy,  and  which  said  false 
printed  purported  part  of  purported  oath  and 
statements  and  matter  tended  to  deprive  said 
fourth  degree  Knights  of  Columbus  of  public 
confidence,  and  which  false  printed  purported 
part  of  purported  oath,  and  statements  and 
matter  in  said  book  so  circulated  by  said  Roy 
Crane  as  aforesaid  is  printed  upon  pages  num- 
bered 3,  4.  5,  6,  and  7,  in  said  book  circulated 
as  aforesaid,  and  is  as  follows,  to  wit: 

"  'Introduction. 

"  'Why  I  have  written  this  book.  Dnring  the 
last  twenty-five  years  many  of  the  devout  and 
cultured  protestants  throughout  the  world  have 
doubted  that  the  intentions  of  the  Roman  Cath- 
olic religion  was  for  the  best  interest  of  society, 
and  in  all  times  when  they  would  read  books 
put  forth  discussing  the  murderous,  treasonable, 
dago  philosophy  called  Ciatbolicism,  they  would 
say,  can  this  be  true? 

"  'But  as  the  books  they  would  read  were  ei- 
ther written  by  one  who  did  not  know  or  who 
was  afraid  to  bind  himself  to  write  the  truth  un- 
der affidavit,  and  many,  many  are  the  times 
that  well  intending  protestants  would  have  liked 
to  give  good  reasons  for  being  opposed  to  Roman 
Catholicism,  but  as  they  had  nothing  that  they 
knew  to  be  absolutely  true  against  the  Roman 
Catholic  religion  they  would  not  discuss  the 
question. 

"  'It  is  in  behalf  of  these  classes  of  American 
Citizens  that  I  give  unto  them  and  the  world 
the  greatest  treatise  of  the  subject  of  Roman 
Catholicism  since  the  days  of  Martin  Luther. 

"  'And  every  word  in  this  book  is  given  nnder 
a  sworn  affidavit  and  of  itself  establishes  be- 
yond a  reasonable  doubt  that  the  book's  con- 
tents is  true  and  correct,  for  if  it  were  not  the 
author  would  be  sent  to  the  penitentiary. 

"  ^ot  only  will  you  find  a  complete  and  cor- 
rect record  of  the  Massacre  of  Odessa,  Russia, 
but  you  will  also  find  a  translation  of  the  moral 
theology  of  Saint  liguori,  which  is  the  pre- 
scribed moral  standard  of  the  Catholic  Church 
and  unto  it  every  Priest  is  bound  to  be  subject 
and  the  same  questions  that  the  Priest  ask 
women  and  children  in  the  oonfessioDal  box  are 
herein  contained  and  given  to  you  subject  to 
your  own  honest  and  sincere  consideration. 

"  'This  book  also  makes  plain  that  the  bless- 
ings and  curses  of  the  Pope  of  Rome  accomplish 
nothing  according  to  the  statements  given,  not 
only  does  this  book  give  unto  you  the  sinrit  of 
the  Catholic  Church  of  the  whole  world  and  a 
record  of  the  Pope's  blessings  and  curses,  but 
V'  also  gives  to  yon  the  effect  of  this  immoral 
culture  wherever  Rome  has  becwne  supreme  and 
those  who  have  doubted  as  to  what  Roman 
Catholicism  is  and  when  its  doctrines  were  orig- 
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ments  as  to  wnen  and  from  wnere  tbejr  obtain- 
ed their  ideas  and  a  record  of  the  immoral  lives 
of  the  different  Catholic  Popes  of  Rome  is  made 
plain  to  you  as  to  what  they  did  and  aa  to  the 
time  they  did  it. 

"  'With  all  doubt  as  to  the  trnthfulness  of 
this  book  removed,  because  of  the  affidavit  af- 
fixed you  can  refer  to  it  as  being  true  and  cor- 
rect and  by  and  with  its  help  and  aid,  you  are 
enabled  if  opportunity  presents,  to  refute  every 
claim  of  Roman  Catholicism  bang  either  Chris- 
tian, American,  civUized  or  respectable. 

*"YourB  very  truly,       Pro!  Roy  Crane.' 

"'Chapter  One. 
"  'The  Fourth  Degree  Oath. 

"'On  February  15,  1913,  there  appeared  on 
the  record  of  the  report  of  Congress  an  oath  of 
the  Fourth  Degree  Knights  of  Columbus,  which 
was  published  by  the  "Menace"  and  a  half  dozen 
or  more  other  Anti-Catholic  papers  published  in 
the  United  States  and  the  "Knights  of  Colam- 
bus'*  claimed  said  oath  as  published  by  the  Men- 
ace and  other  Anti-Catholic  papers  was  untrue, 
but  as  I  have  proof  of  the  doctrine  of  said  oath 
to  be  published  in  thia  book,  and  by  nndisputa- 
ble  evidence  I  shall  prove  that  the  doctrine  of 
said  oath  was  put  in  operation  by  the  Catholic 
people,  when  they  committed  every  crime  indi- 
cated for  them  to  commit  in  the  Fourth  Degree 
oath,  (as  it  appeared  in  the  Menace.) 

"  'For  more  than  four  years  I  have  been  leo 
turing  against  the  Catholic  Church,  during  this 
time  I  have  debated  with  many  of  the  most 
learned  Catholic  Priests  of  the  United  States 
and  have  always  won  the  debate  so  completely 
that  the  Catholic  press  would  not  dare  mention 
it  to  their  fish  fed  dupes  who  maintain  the  holy 
"dads"  who  help  souls  out  of  purgatory,  a  place 
where  the  departed  dead  go  according  to  the 
churdi,  but  in  fact,  it  is  a  place  located  in  that 
part  of  the  Catholic  bead  where  there  is  no 
brains.  If  what  I  write  in  this  book  was  not 
true,  I  would  be  sent  to  the  State's  Prison  at 
McAlester  and  if  what  I  write  in  this  book  is 
true  the  Catholics  are  moral  degenerates  who 
should  be  driven  out  of  the  United  States  of 
America  as  their  doctrine  is  both  un-Christian 
and  un-American,  and  places  in  danger  every 
man,  woman  and  child's  life  who  is  not  a  Cath- 
olic ;  aa  in  Odessa,  Russia,  they  spared  no  Non- 
Catholics  purposely. 

"  'The  Catholic  Church  has  always  been  the 
same  blood  thirsty  monster  that  it  is  today  and 
I  shall  refer  you  to  its  doctrine  and  its  teach- 
ings as  evidence  of  its  purpose  as  a  world  pow- 
er; and  as  to  its  crimes  I  shall  refer  you  to  her 
history  during  tiie  last  2,000  years,  which  would 
make  the  imps  of  hell  blush  with  shame  because 
of  their  heartless  crimes  and  criminals.  "So 
dago  shall  ever  be  a  god  to  me.  And  the  rum 
soaked  prayer  peddler  who  receives  bis  power 
from  Heaven  and  buttons  hia  collar  behind  to 
prove  it,  must  either  send  me  to  the  State's 
Prison  for  writing  this  book,  but  only  a  coward 
wants  to  live  forever  and  Roy  Crane  is  not 
afraid  to  die,  as  it  is  written,  "Greater  Love 
has  no  man  than  this,  that  he  would  lay  down 
his  life  for  his  friends." 

"'That  part  of  the  Fourth  Degree  oath  that 
appeared  to  be  the  most  unbelievable,  was  print- 
ed in  the  "Menace"  and  is  as  follows: 

" '  "I  do  further  promise  and  declare  that  I 
will,  when  opportunity  presents,  make  and  wage 
relentless  war,  eecredy  and  openly  against  all 
Heretics,  Protestants  and  Liberals  as  I  am 
directed  to  do,  to  extirpate  from  the  face  of  the 
whole  earth  and  that  I  will  spare  neither  age, 
sex  or  condition,  and  that  I  will  hang,  burn, 
waste,  boil,  flay,  strangle  and  bury  alive  these 
infamous  heretics,  rip  up  the  stomachs  and 
wombs  of  their  women,  and  crush  their  infants' 
heads  against  the  walls  in  order  to  annihilate 


son  cup,  the  strangulation  cord,  the  steel  of 
the  poinard  or  the  leaden  bullet,  regardless  of 
the  honor,  rank,  dignity  or  authority  of  the 
person  or  persons,  whatever  may  be  their  con- 
dition in  life,  public  or  private,  as  I  at  any  time 
may  be  directed  to  do,  by  any  agent  of  the 
Pope  or  Superior  of  the  Brotherhood  of  the 
Hold  Father  of  the  Society  of  Jesus. 

" '  "In  confirmation  of  which  I  hereby  dedi- 
cate my  life,  my  soul,  and  all  corporal  powers, 
and  with  the  dagger  which  I  now  receive,  I  will 
subscribe  my  name,  written  in  my  blood,  in  tes- 
timony thereof,  and  should  I  prove  false  or  weak- 
en in  my  determination,  may  my  brethren  and 
fellow  soldiers  of  the  Militia  of  the  Pope  cut 
oflE  my  hands  and  my  feet  and  my  throat  from 
ear  to  ear,  my  belly  opened  and  sulphur  burned 
therein  with  all  of  the  punishment  that  can  be 
inflicted  upon  me  on  earth  and  my  soul  shall  be 
tortured  by  demons  in  eternal  heU  forever. 

" '  "All  of  which  I do  swear  by 

the  blessed  Trinity  tmd  Blessed  Sacrament  which 
I  am  now  to  receive,  to  perform  and  <m  my 
part  to  keep  this,  my  oath. 

"  *  "In  testimony  whereof,  I  take  this  most 
holy  and  blessed  sacrament  of  the  EucAarist, 
and  witness  the  same  further  with  my  name 
written  with  the  point  of  the  dagger,  dipped  in 
my  blood  or  be  looked  upon  by  every  honest 
citiKen  as  an  enemy  of  humanity  and  not  .a  fit 
subject  to  run  at  large. 

" '  "I  know  that  the  same  class  of  murderers 
who  killed  William  Black  for  telling  the  truth 
may  kill  me  for  writing  in  my  own  blood,  and 
seal,  in  the  face  of  this  holy .  Sacrament,  (He 
receives  the  wafer  from  the  Superior  and  writes 
his  name  with  the  point  of  his  dagger  dipped 
in  hia  own  blood  taken  from  his  heart.)" 

"  'If  the  above  oath  does  not  make  the  blood 
of  every  true  American  boil  with  righteous  in- 
dignation, he  or  she  is  surely  lacking  in  all  the 
elements  of  patriotism. 

"  'I  would  not  care  about  the  oath  of  any  body 
of  men  so  long  as  their  oath  did  not  threaten 
human  life  and  liberty,  but  as  the  Knights  of 
Columbus  denies  this  treasonable  oath,  I  feel 
it  my  duty  to  prove  it  beyond  a  reasonable 
doubt,  that  every  principle  of  this  aforesaid 
oath  was  put  in  force  In  Odessa.  Russia,  where 
ninety  per  cent,  of  the  people  are  Catholics  and 
eighty  per  cent,  cannot  reaa  or  write,  and  aa  the 
Catholic  Church  claims  to  be  the  same  all  over 
the  earth,  then  it  is  only  reasonable  to  believe 
that  what  they  do  in  one  part  of  the  earth  when 
they  have  the  power,  that  they  would  do  the 
same  in  any  other  part  of  the  earth  if  they 
but  dared  to  do  so,  and  what  the  Catholic  Church 
docs  in  one  age  of  the  world  she  would  do  now, 
on  her  own  testimony  she  cannot  change,  "et 
semper  eadem"  tEatis:  "she  is  always  the  same." 

"  'And  so  he,  the  said  Roy  Crane,  did  then  and 
there  unlawfully,  willfully,  and  maliciously,  in 
the  manner  and  form  above  set  forth,  commit  the 
crime  of  libel,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state.' " 

A  demurrer  was  filed  to  the  Information, 
and  by  the  court  overruled.  The  demurrer 
is  as  follows: 

"Comes  now  the  defendant,  Roy  Crane,  and 
demurs  to  the  information  filed  herein  for  the 
reason  that,  taking  all  the  facts  oUeged  In  said 
information  to  be  true,  it  does  not  show  tJiat 
the  defendant,  Boy  Crane,  slandered  or  libeled 
any  individual  in  Canadian  county,  state  of 
Oklahoma,  or  any  other  portion  of  the  state  of 
Oklahoma,  and  does  not  show  that  the  defendant 
has  violated  any  of  the  laws  of  the  state  of 
Oklahoma,  and  that  this  court  is  without  juris- 
diction to  try  this  case.  Wherefore,  defendant 
asks  that  thu  case  be  dismissed." 
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^e  disposition  of  the  question  raised  as 
to  the  validity  of  the  information  practically 
disposes  of  the  case.  There  is  no  question 
about  the  eullt  of  the  accused  if  the  informa- 
tion Is  good. 

[1-S]  It  is  argned  by  counsel  that  the  court 
erred  in  OTerruUng  the  demurrer  and  that 
this  cause  should  be  reversed  for  the  reason 
that  the  Information  falls  to  show  that  the 
plaintiff  in  error,  Roy  Crane,  mentioned 
the  names  of  J.  M.  Harkln,  W.  B.  Ross,  T. 
J.  Rasp,  Dr.  J.  T.  Riley,  Rev.  R.  Sevens,  A. 
J.  Gerrer,  and  G.  W.  Flanlgan  in  fEe  arti- 
cles published,  and,  further,  on  the  ground 
that  the  said  Roy  Crane,  in  the  book  afore- 
said, did  not  spedflcally  refer  to  the  organi- 
sation known  as  the  "Knights  of  Columbus" 
in  Ganadlan  county,  Okl.  The  only  author^ 
ity  dted  by  counsel  for  plaintiff  in  error  is 
section  6751,  R.  h.  1910,  i^lch  is  as  follows: 

"An  indictment  or  information  for  libel  need 
not  set  forth  any  extrinsic  facte  for  the  pur- 
pose of  showini;  the  application  to  the  party 
libeled  of  the  defamatory  matter  on  which  the 
Indictment  or  information  is  founded,  but  it  is 
sufficient  to  state  generally  that  the  same  was 
published  concerning  him.  and  the  fact  that  it 
was  so  published  must  be  established  on  the 
trial." 

The  argument  is  without  merit.  Vhe  In- 
formation suflBdently  charges  the  crime  of 
libel,  as  will  be  seen  from  the  authorities 
quoted  and  cited  below.  Section  2380,  R.  L. 
1910,  Is  as  follows : 

"Libel   Is   a   false   or   malicious   unprivileged 

Eublication  by  writing,  printingj  pictureu  or  ef- 
tar  or  other  fixed  representation  to  the  eye, 
which  exposes  any  person  to  public  hatred,  con- 
tempt, ridicule  or  obloquy,  or  which  tends  to 
deprive  him  of  public  confidence,  or  to  injure 
him  in  his  occupation,  or  any  malicious  publica- 
tion as  aforesaid,  designed  to  blacken  or  vilify 
the  memory  of  one  who  is  dead,  and  tending  to 
scandalize  his  surviving  relatives  or  friends. 

In  State  y.  Brady,  44  Kan.  435,  24  Pac. 
W8,  8  L.  R.  A.  606,  21  Am.  St  Rep."  286, 
considering  the  principle  here  involved,  the 

Supreme  Court  of  Kansas  said : 

*^he  appellant  again  contends  that  the  state- 
ment published  referred  to  no  particular  one 
of  the  Ilan'ey  family  as  having  been  a  prison 
convict.  While  this  objection  might  bo  urged 
with  some  force  in  a  civil  suit  for  damages,  we 
do  not  think  it  is  good  in  a  criminal  prosecution 
for  libel.  The  law  Is  elementary  that  a  libel 
need  not  be  on  a  particular  person,  but  may  be 
upon  a  family,  or  a  class  of  persons,  if  the  ten- 
dency of  the  publication  is  to  stir  up  riot  and 
disorder,  and  incite  to  a  breach  of  the  peace. 
Rex  V.  Williams,  5  Bam.  &  Aid.  595;  Rex  v. 
Osbom,  2  Barnard,  166;  Anon,  Id.  138;  2 
Bish.  Crim.  Law  (Tth  Ed.)  8  »34;  2  StarHe, 
Sland.  &  L.  213;  Russ.  Crimes  (1st  Amer.  Ed.) 
305,  332.  A  scandal  published  of  three  or  four, 
or  any  one  or  two  persons,  is  punishable  at  ths 
complaint  of  one  or  more  or  all  of  them.  Holt, 
Libel.  247.  In  Palmer  v.  City  of  Concord,  48 
N.  H.  211  [97  Am.  Dec.  606]  the  Supreme  Court 
said:  'As  these  charges  were  made  against  a 
body  of  men,  without  specifying  individuals,  it 
may  be  that  no  individual  soldier  could  have 
maintained  a  private  action  therefor ;  but  the 
question  whether  the  publication  might  not  e'- 
ford  ground  for  a  public  prosecution  is  entirely 
different.  Civil  suits  for  libel  are  maintainable 
only  on  the  ground  that  the  plaintiff  has  individ- 
ually suffered  damage.    Indictments  for  libel  are 


sustained  principally  becanse  the  publieatioB  ot 
a  libel  tends  to  a  brea(4i  of  the  peace,  and  thru 
to  the  disturbance  of  society  at  large.  It  i> 
obvions  that  a  libelous  attack  on  a  body  of  mou 
though  no  individuals  be  pointed  out,  may  tend 
as  much  or  more  to  create  public  disturfoance 
as  an  attack  on  one  individual :  and  a  doubt 
has  been  suggested  whether  the  fact  of  numbers 
does  not  add  to  the  enormity  pt  the  act.'  2  Mc- 
Clsin's  Crim.  Law,  S  1044. 

"The  defendant  claims  there  was  error  in  the 
court's  refusing  the  fourth  special  instmction 
asked — that,  before  the  jury  could  convict,  ex- 
press malice  must  be  proven.  We  do  not  think 
this  is  the  legal  rule.  In  prosecutions  for  libel, 
malice  is  inferred  from  the  nature  of  the  charge, 
and  when  the  publishing  of  words  libelous  per 
se  is  once  proven,  malice  is  inferred,  as  a  person 
is  presumed  to  have  intended  the  consequences 
of  his  own  act.  Chief  Justice  Shaw  has 
clearly  stated  the  rule:  'It  is  not  necessary,  txt 
render  an  act  malicious,  that  the  party  be 
actuated  k(y  a  feeling  of  hatred  or  ill  will  toward 
the  individual,  or  that  he  entertain  and  pursue 
any  general  bad  purpose  or  design.  On  tbe 
contrary,  he  may  be  actuated. by  a  general  good 
purpose,  and  have  a  real  and  sincere  design  to 
bring  about  a  reformation  of  matters;  but  if 
in  pursuing  that  design  he  willfully  inflicts  a 
wrong  on  others  which  is  not  warranted  by  law, 
such  act  is  malicious.'  Newell,  Defam.  .317 : 
Commonwealth  v.  Snelline,  15  Pick.  [Mass.l 
340;  Pledger  t.  State  [77  Ga.  242]  3  S.  EJ. 
320.  The  want  of  actual  intent  to  vilify  is  no 
excuse  for  a  libel;  and  if  a  man  deems  tliat  to 
be  right  which  the  law  pronounces  wrong,  the 
mistake  does  not  free  him  from  guilt.  Curtis  ▼. 
Mussey,  6  Gray  [Mass.]  201;  1  Bish.  Grim. 
Law.  S  309;  Reynolds  v.  U.  S.,  98  U.  S.  145 
[25  L.  E)d.  244]." 

The  same  principle  was  considered  by 
the  Court  of  Criminal  Appeals  In  the  State 
of  Texas  In  Jones  v.  State.  38  Tex.  O.  R. 
364,  43  S.  W.  78,  70  Am.  St.  Rep.  751.  In 
this  latter  case  Jones  was  prosecuted  and 
convicted  for  publishing  certain  libelous  mat- 
ter concemltig  street  railway  oondnctors  of 
the  Galveston  City  Railroad  Company.  No 
particular  one  was  mentioned  in  the  article. 
l%e  court,  discussing  the  prt^xisition  mi 
appeal,  said: 

"By  reference  to  the  libelous  matter  pnbliA- 
ed,  it  will  be  seen  that  the  first  sentence  in 
said  publication  refers  to  the  conductors  on 
the  various  street  cars  of  this  dty  [meaning  the 
dty  of  Galveston]  as  a  class.  The  libelous  mat- 
ter makes  no  exception  among  the  conductors, 
but  includes  all  of  them.  This  has  been  held 
suffident,  without  designating  tha  names;  and 
we  hold  this  to  be  suffident  designation  of  every 
conductor  in  the  service  of  said  railroad  com- 
pany at  the  time  of  said  publication.  It  there- 
fore would  be  a  violation  of  our  statute  to  libel 
any  sect,  company,  or  class  of  men  without  nam- 
ing any  person  in  particnlar  who  may  belong  to 
said  class.  See  13  Am.  &  Sing.  ESncy.  of  Law, 
499,  and  notes;  2  McClain's  Criminal  Law,  • 
1044." 

The  issue  in  the  case  under  conMderation 
Is  identical  In  prindple  with  that  tn  the 
Jones  Case.  Here  the  injured  parties  be- 
longed to  the  fourth  degree  Knights  of 
Columbus,  and  the  libelous  matter  applied 
to  each  member  of  that  organization  and  ex- 
cepted none.  In  the  Jones  Case  the  libel- 
ous matter  applied  to  each  member  of  tfad 
street  railway  conductors'  organization  and 
excepted  none. 

In  State  t.  Hosmer,  72  Or.  ST.  142  Pac. 
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681,  Hosmer  was  prosecuted  anH  convicted 
In  the  courts  of  Oregon  of  libel  for  publishing 
a  pamphlet  entitled,  "The  Escaped  Nan  from 
Mt.  Angel  Convent,"  or  "The  Last  Stand  of 
Desperate  Despotism."  The  document  pur- 
ported to  give  a  history  of  the  alleged  escape 
of  Maiy  I^senan  from  the  convent  at  Mt. 
Angel,  and,  In  addition,  an  account  of  com- 
missions by  priests  of  many  acts  of  lawless- 
ness. On  appeal,  the  Supreme  Court  of  Ore- 
gon discussed  these  propositions  fully,  and 
cited  many  authorities.  We  quote,  with  ap- 
proval, the  following: 

"The  argument  proceeds  upon  the  theory  that 
the  defendant  could  not  be  held  reapongible  for 
a  publication  of  an  article,  however  libelous,  if 
the  inspiration  thereof  was  from  third  parties, 
unless  the  defendant  had  made  some  inUmation 
of  its  truthfulness.  The  essence  of  the  crime  of 
libel  is  the  publication  of  libelous  language,  and 
does  not  necessarily  lie  in  the  authorship  of  the 
article.  Every  repetition  of  a  false  and  sean- 
dalous  matter  originated  by  a  third  person  is  a 
■willful  publication  of  it,  rendering  the  person 
■o  repeating  it  amenable  to  the  law.  If  he  re- 
peats the  libelous  words,  he  must  be  prepared 
to  prove  them,  or  suffer  the  legal  consequences. 
An  English  author  thus  states  the  law :  'Every 
repetition  is  a  fresh  defamation,  and  the  defend- 
ant by  repeating  the  words  has  made  them  his 
own  and  is  legally  as  liable  as  if  he  had  in- 
vented the  story  himself.'  Odgers,  Libel  and 
Slander,  172.  And  another  author  in  treating 
of  repetitions  of  scandalous  matter  originated 
by  others,  says:  Talebearers  are  as  bad  as 
talemakers,  and  it  is  no  defense  that  the  speak- 
er did  not  originate  the  scandal,  but  heard  it 
from  another,  even  though  it  was  a  current 
rumor,  and  be  in  good  faith  believed  it  to  be  true. 
Nor  is  it  any  defense  that  the  speaker  at  the 
time,  named  the  person  from  whom  be  heard 
the  scandal.*  Newell  on  Defamation,  p.  350. 
It  must  be  true  that  one  who  gives  currency 
to  a  libel  is  equally  guilty  with  the  perpetra- 
tor of  the  libelous  charge ;  otherwise  'scandalous 
reproaches  and  foul  infamies'  could  be  uttered 
vidth  autocratic  impunity  by  placing  between 
the  law  and  the  iniquity  of  the  act  the  pres- 
ence of  a  third  person.  As  authority  for  our 
conclusions,  we  cite  Harris  v.  Minvielle,  48  La, 
Ann.  908,  19  South.  925;  25  Cyc.  574;  18  Am. 
&  Eng.  Ency.  of  Lew  (2d  Ed.)  p.  1056;  Whar- 
ton's Criminal  Law  (11th  Ed.)  vol.  3,  S  »75: 
Funk  V.  Beverly,  112  Ind.  190,  13  N.  B.  573. 
•  •  •  When  a  libel  has  been  committed,  the 
state  in  its  sovereign  capacity  seeks  to  avenge 
the  wrong,  not  because  of  the  injury  done  to 
the  individual,  but  bocaunc  the  commission  of 
the  act  tends  to  nlTect  injuriously  the  good  or- 
der of  society  and  the  dlsnity  of  the  state.  A 
■ingle  act  or  transaction  in  violation  of  the  law 
may,  as  a  general  rule,  be  charged  in  one  count 
as  a  single  offense,  although  the  act  involves 
several  similar-  violations  of  law  with  respect 
to  several  different  persons.  22  Cyc.  38.3.  If 
the  gist  of  the  crime  of  libel  was  tiie  injury 
to  the  reputation  of  the  person  libeled,  counsel's 
argument  would  be  unanswerable,  and  the  in- 
dictment in  mind  would  be  duplicitous,  but  when 
we  reflect  that  the  perpetration  of  a  libel  is 
punishable  because  it  tends  to  produce  a  breach 
of  peace,  then  it  will  appear  that  the  number 
libeled  in  the  article  is  inunaterial,  and  the  U- 
beler  is  punished  for  his  own  act  of  publishing  a 
libel  calculated  to  produce  violence.  Tracy  v. 
Commonwealth,  87  Ky.  678,  0  S.  W.  822 ;  State 
V.  Hoskins,  CO  Minn.  168,  62  N.  W.  270,  27  L. 
R.  A.  412;  22  Cyc.  383:  Roberts  v.  State,  51 
Tex.  Or.  R.  27,  100  8.  W.  150.  Our  conclusion 
is  that  the  indictment  is  not  duplicitous  and  that 
the  trial  court  acted  with  wisdom  in  overruling 
the  defendant's  motion  to  elect.    •    •    •    De- 


fendant grieves  at  the  court's  action  in  advis- 
ing the  jury  that  'to  constitute  a  criminal  libel 
it  is  not  necessaiy  that  the  publication  should  re- 
late to  a  i>erson.  It  can  be  committed  by  pub- 
lishing scandalous  matter  about  a  corporation, 
and  which  has  a  direct  tendency  to  injure  it 
in  its  bnsineas.'  Tlie  contention  is  made  that 
a  corporation  cannot  be  libeled.  Adverting  to 
the  statute,  it  will  be  observed  that  the  word 
'person'  alone  is  used  as  a  designating  term  of 
who  might  be  libeled.  However,  it  is  not  neces- 
sary to  turn  to  the  adjudicated  cases  to  deter- 
mine the  meaning  of  the  word,  as  it  is  defined 
by  statute  at  section  2403,  L.  O.  L.:  'The  word 
"person"  includes  corporations  as  well  as  a 
natural  person.'  Obvionsly  by  the  strength  of 
the  statute  a  private  corporation,  as  well  as  an 
indlvidualj  is  mcladed  in  the  word  'person,'  and 
therefore  is  an  object  of  libel.  State  v.  Herold, 
9  Kan.  194 ;  State  v.  Boogher,  3  Mo.  App.  442 ; 
State  V.  WilUams,  74  Kan.  180,  85  Pac.  938: 
Wharton's  Oiminal  Lew  (11th  E>d.)  vol.  3,  S 
923." 

In  People  v.  EJastnian,  188  N.  Y.  478,  81  N. 
B.  469,  11  Ann.  Cas.  302,  Eastman  was  pros- 
ecuted In  the  courts  of  New  York  for  circulat- 
ing obscene  matter  entitled.  The  Open  Door 
to  Hell.  The  defendant  demurred  tP  the  In- 
dictment on  the  ground  that  It  dfd  not  state 
a  crime.  The  demurrer  was  sustained  at  the 
trial  court  and  again  at  the  Appellate  Dlvl- 
Blon.  The  state  again  appealed  to  the  Court 
of  Appeals.  Cnllen,  C.  J.,  discussing  the  prop- 
osition, said: 

"  *  •  •  The  charges  in  the  artide  being 
against  a  whole  class,  no  single  individual  could 
maintain  an  action  for  libel  against  its  author 
(Sumner  v.  Buel,  12  Johns.  [N.  Y.]  475),  but 
not  so,  however,  as  rMiards  a  criminal  prosecu- 
tion for  libel.  The  toondation  of  the  theory 
on  which  libel  is  made  a  crime  is  that  by  pro- 
voking passions  of  persons  libeled,  it  excites 
them  to  violence  and  a  breach  of  the  peace. 
Therefore  a  criminal  prosecution  can  be  sustain- 
ed where  no  civil  action  would  lie,  as,  for  in- 
stance, in  this  very  case,  where  the  libel  Is 
against  a  class  (Sumner  v.  Buel,  supra ;  Palmer 
V.  Concord,  48  N.  H.  211  [97  Am.  Dec.  605] ; 
State  V.  Brady,  44  Kan.  435,  24  Pac.  948  [9  L. 
R.  A.  006,  21  Am.  St.  Rep.  296]),  and  also  in 
the  case  of  a  libel  against  a  deceased  person. 
It  may  be  urged  that  the  question  whether  the 
defendant  should  be  prosecuted  for  an  indecent 
publication  or  for  libel  is  a  technical  one.  This 
is  very  far  from  being  the  fact.  So  careful  have 
the  people  of  the  state  been  to  secure  freedom  of 
speech,  subject  only  to  punishment  when  a  jury 
has  found  Uiat  freedom  has  been  abused,  that  by 
the  various  constitutions  of  this  state,  ever 
since  that  of  1822,  it  has  been  expressly  enacted 
that  in  a  prosecution  for  libel  the  truth  may  be 
given  in  evidence,  and  the  jury  shall  have  the 
right  to  determine  the  law  as  well  as  the  fact. 
This  applies  to  no  other  criminal  prosecution." 

In  People  v.  Turner,  28  Cal.  App.  766,  154 
Pac.  .34,  Turner  was  prosecuted  In  the  Courts 
of  California  cm  a  charge  of  libel  growing  out 
of  printing  In  a  newspaper  a  statement  charg- 
ing that  members  of  the  fourth  degree  Knights 
of  Columbus  took  an  oatb  containing,  among 
other  things,  the  following  matter: 

"  'I  do  now  denounce  and  disown  any  alle- 
giance as  due  to  any  heretical  king,  prince  or 
state,  named  Protestant  or  Liberals,  or  obedi- 
ence to  any  of  their  laws,  magistrates  or  of- 
ficers. 

"  'I  do  further  promise  and  declare  that  I 
have  no  opinion  or  will  of  my  own  or  any  men- 
tal reservation  whatsoever,  even  as  a  corpse  or 
cadaver  (perinde  ac  cadaver),  but  will  unhea- 


Digitized  by 


Google 


IIU 


106  PACIFIC  BEPORTER 


(OU. 


itatingly  obey  each  and  every  command  that  I 
may  receive  from  my  superiors  in  the  militia 
of  the  Pope  and  of  Jesus  Christ. 

"  That  I  will  in  voting  always  vote  for  a 
Knight  of  Columbus  in  preference  to  a  Protes- 
tant— especially  a  Mason — and  that  I  will  leave 
my  part^  to  do  so;  that  if  two  Catholics  are 
on  the  ticket  I  will  satisfy  myself  which  is  the 
better  supporter  of  Mother  Church  and  vote 
accordingly. 

"  'That  I  will  not  deal  with  or  employ  a  Prot> 
estant  if  in  my  power  to  deal  with  or  employ 
a  Catholic.  That  I  will  place  Catholic  girls  in 
Protestant  families  of  the  heretics. 

"  That  I  will  provide  myself  with  arms  and 
ammunition  that  I  may  be  in  readiness  when  the 
word  is  passed,  or  I  am  commanded  to  defend 
the  church  as  an  individual  or  with  the  militia 
of  the  Pope.'  " 

Immediately  following  this  purported  oath, 

the  following  comment  is  added: 

"To  the  quiet,  law-abiding,  liberty-loving, 
American  citizen,  it  is  almost  unbelievable  that 
any  fellow  citizen  or  body  of  them  can  seriously 
undertake  or  hope  to  overthrow  our  present  form 
of  government  and  replace  it  with  an  absolute 
monarchy.  It  is  still  more  unbelievable  that 
sndi  a  proposed  monarchy  should  be  dominated 
by  a  foreigner,  and  that  such  a  change  be  brought 
about  under  the  guise  of  religion.  Tet,  if  such 
a  citizen  will  but  open  his  eyes  to  the  condition 
existing  under  his  very  eyes,  and  open  his  ears 
to  the  open,  avowed  purpose  of  the  Roman  Cath- 
olic Church,  he  will  no  longer  rest  easily  in  his 
present  peaceful  slumber." 

The  Supreme  Coart  of  California  review- 
ing; and  affirming  the  conviction,  among  other 
things,  said: 

"It  would  seem  that  a  mere  statement  of  the 
published  oath,  coupled  with  an  averment  that 
It  was  false  and  malicious,  would  be  sufficient 
to  bring  the  publication  within  the  terms  of  sec- 
tion 248  of  the  Penal  Code.  It  would  be  a 
aevere  reflection  upon  the  condition  of  the  law 
of  libel  if  it  permitted  to  go  uncondemned  the 
publication  of  articles  such  as  this,  if  false.  It 
is  clear  that  the  published  oath,  if  believed  by 
the  community  to  be  taken  by  the  members  of 
the  fourth  degree  Knights  of  Columbus,  would 
have  a  tendency  to  expose  those  persons  to 
hatred,  contempt,  or  ridicule.  While  the  pub- 
lication may  not,  as  claimed  by  the  defendant, 
directly  impeach  their  honesty  and  integrity, 
it  does  in  a  most  direct  and  vital  way  assail 
their  loyalty  as  citizens  by  charing  them  with 
the  taking  of  an  obligation  which  is  in  itself 
a  violation  of  their  oath  of  allegiance  and  of 
the  essential  duties  and  bonds  of  American  citi- 
zenship, and  thus  in  a  general  sense  impeaches 
their  reputations,  and  exposes  them  to  those 
attitudes  of  public  feeling  described  in  the 
section  of  the  Penal  Code.  At  the  time  of  the 
publication  of  the  article  in  question  it  appears 
from  the  reconl  that  there  was  a  political  cam- 
paign in  progress  in  Santa  Cruz  County,  where 
the  article  was  published;  and  perhaps  it  is 
fair  to  infer  from  the  record  that  some  of  the 
candidates  for  election  were  members  of  the 
fourth  degree  Knights  of  Columbus,  but  none  of 
the  prosecuting  witnesses  were  such  candidates. 
With  the  record  in  that  condition  defendant  con- 
tends: First,  that  the  publication  was  not  of 
and  concerning  the  prosecuting  witnesses ;  and, 
secondly,  that  the  alleged  libelous  matter  applies 
to  a  class  or  generally  to  all  of  the  members  of 
the  fourth  degree  in  the  fraternal  order  men- 
tioned, and  therefore  has  no  individnal  appli- 
cation, and  that  for  these  reasons  the  judgment 
of  conviction  cannot  stand.  While  the  published 
matter  may  have  been  intended  to  appl.v  only 
to  persons  who  were  candidates  for  office  at 
that  election,  nevertheless,  in  terms  and  in  ef- 
fect, it  refers  to  each  and  every  member  of  the 


order  of  the  degree  named.  It  is  nndispnted 
that  the  publication  was  false,  that  the  prose- 
cuting witnesses  were  members  of  the  society  of 
the  degree  in  question,  and  the  inevitable  con- 
clusion to  be  drawn  from  the  article  is  that  every 
member  of  the  order  of  the  fourth  degree  had 
taken  and  subscribed  to  the  published  oath. 
The  article  asperses  the  character  of  such  mem- 
bers, and  ascribes  to  them  base  and  dishonest 
motives,  and  as  to  them  its  publication  consti- 
tuted criminal  libel,  whether  at  that  time  a  can- 
didate for  public  office  or  not.  The  points  pre- 
sented by  defendant  might  be  urged  with  some 
force  in  a  civil  action  in  mitigation  of  damages, 
but  we  do  not  believe  they  are  good  in  a  criminal 
prosecution  for  libel,  for,  as  is  said  in  the  case 
of  State  V.  Brady  [44  Kan.  4.%.  4371  24  Pac 
048,  WO  [0  U  n.  A.  608,  21  Am.  St.  Rep.  296] : 
The  law  is  elementary  that  the  libel  need  not 
be  on  a  particular  person,  but  may  be  upon  a 
family  or  a  class  of  persons  if  the  tendency  of 
the  publication  is  to  stir  up  riot  and  disorder 
and  incite  to  a  breach  of  the  peace:  It  is  ob- 
vious that  a  libelous  attack  upon  a  body  of 
men,  though  no  individual  may  be  pointed  out, 
may  tend  as  much  or  more  to  create  a  public 
disturbance  as  an  attack  on  one  individual,  and 
a  doubt  has  been  suggested  whether  the  "fact 
of  numbers  does  not  add  to  the  enormity  of  the 
act"  '  This  statement  is  a  correct  exposition  of 
the  law  and  of  the  causes  of  its  existence.  Peo- 
ple V.  Crespi,  115  Cal.  50,  46  Pac  863." 

In  farther  support  of  the  sufficiency  o£ 
this  information,  see  State  v.  Dowd,  39  Kan. 
412,  18  Pac.  483 ;  State  v.  Williams,  74  Kan. 
180,  85  Paa  938;  State  ▼.  EJlder,  19  N.  M. 
393,  143  Paa  482. 

After  a  careful  review  of  the  authorities 
called  to  our  attention  and  those  we  have 
been  able  to  find,  there  appears  no  qoestloD 
about  the  validity  of  the  information  in  tlie 
case  under  consideration.  It  undoubtedly 
states  facts  sufficient  to  constitute  a  puMic 
offense,  and  is  not  objectionable  upon  tlie 
grounds  urged  or  any  others. 

The  proof  offered  on  behalf  of  the  state 
fully  supports  the  allegations  in  the  lnforma> 
tion,.to  the  effect  that  Crane  published  and 
distributed  a  book  containing  the  libelous 
matter  set  forth  in  said  information.  Nu- 
merous witnesses  testified  to  the  falsity  of 
the  scurrilous  charges  contained  in  the  book. 
Many  members  of  the  Eights  of  Columbus 
residing  in  Oanadian  county  offered  in  tes- 
timony the  correct  oath  taken  by  the  fourtli 
degree  Knights  of  Columbus.  The  court  ex- 
cluded this  on  the  ground  that  it  was  not 
necessary  to  disclose  the  true  oath  of  this 
order,  but  that  it  was  sufficient  to  show  that 
the  purported  oath  was  false,  and  was  not 
the  one  taken  by  the  members  of  that  order. 
These  witnesses  testified  that  no  part  of  the 
alleged  oath  set  forth  in  the  information  was 
subscribed  to  by  the  members  of  the  fourth 
degree  Knights  of  Columbus,  and  no  part  of 
same  was  taken  by  them;  and,  further,  that 
all  those  named  in  the  information  were  mem- 
bers of  the  order  and  residing  in  Canadian 
county  at  the  time  Crane's  book  was  circu- 
lated in  that  Jurisdiction.  There  was  do 
proof  offered  contradictory  >to  the  facts  tes- 
tified to  by  witnesses  on  behalf  of  the  state. 
Crane  himself,  although  publishing  a  sworn 
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uoon  were  irue  ana  noiaing  nunseii  out:  as 
the  author  of  a  doctunent  of  unlmpeacbable 
verity,  testified  to  no  facts  in  support  of  bis 
statements,  and  clearly  disclosed  by  his  own 
offer  of  testimony  that  bis  published'  state- 
ments on  these  propositions  were  based  on 
hearsay  of  unworthy  origin. 

It  is  to  be  regretted  that  the  statute  does 
not  prescribe  imprisonment  in  the  peniten- 
tiary as  the  punishment  for  this  class  of 
crime  in  order  that  such  characters  as  tills 
record  discloses  plaintiff  in  error  to  be  should 
receive  the'  Judgment  which  this  author  In 
this  book  says  would  be  proper  if  his  state- 
ments are  untrua  That  they  are  untrue  and 
false  in  toto  the  proof  offered  in  this  case 
overwhelmingly  establishes.  The  writing, 
publication,  and  distribution  of  a  book  or 
document  containing  the  matter  complained 
of  is  libelous  per  se,  and  there  is  no  conten- 
tion made  in  the  brief  of  counsel  tor  plain- 
tiff in  error  to  the  contrary. 

It  Is  remarkable  that  in  this  country, 
where  freedom  of  oonsclence  in  religious 
matters  was  one  of  the  chief  basic  doctrines 
upon  which  the  government  was  founded, 
people  who  hold  themselves  forth  as  possess- 
ing even  ordinary  intelligence  would  indulge 
in  this  character  of  criminal  conduct.  There 
are  few,  if  any,  intelligent  people  who  can 
be  duped  by  that  class  of  writers  who  in- 
dulge in  these  vilifications  and  misrepresen- 
tations of  those  who  happen  to  dl&agree  with 
them  in  church  or  fraternal  matters. 

The  fundamental  law  of  both  the  state  and 
tbe  nation  guarantees  to  each  individual  the 
right  to  associate  himself  with  any  religious 
creed  of  his  own  selection,  and  no  person  of 
any  other  faith  has  the  right  to  interfere 
with  or  publish  false  statements  against  the 
individual  or  the  organization,  nor  its  law- 
ful mode  or  method  of  religious  worship. 
Law-abiding  citizens  and  law-supporting  or- 
ganizations— church  or  otherwise — are  not 
given  to  the  practices  set  forth  in  the  libel- 
ous document  complained  of  In  this  informa- 
tion.. The  purported  oath  set  forth  as  that 
of  the  fourth  degree  Knights  of  Columbus 
would  be  a  discredit  to  the  most  ultraanar- 
chlstlc  organization  permitted  to  exist.  The 
charge  tliat  members  of  an  honorable  organ- 
ization, secret,  religious,  or  otherwise,  sub- 
scribe to  such  an  oath  as  that  complained  of 
or  the  doctrines  alleged  is  not  tolerable^  and 
is  not  permitted  by  the  law.  The  statute 
was  intended  to  suppress  criminality  of  this 
character,  and  its  provisions  are  ample  to 
punish  those  who  have  no  more  respect  for 
themselves,  society,  or  law  than  to  indulge 
In  this  unwarranted  and  illicit  business.  The 
law  is  intended  to,  and  does,  protect  the 
self-respecting,  law-abiding  citizen  against 
these  calumnies,  whether  made  against  an  in- 


coiiecuveiy. 

The  plaintiff  In  error  was  properly  con- 
victed by  the  Jury.  Tliere  were  no  errors  of 
law  committed  by  the  court  which  resulted 
in  prejudice  to  the  rights  of  the  plaintiff  in 
error.  It  follows,  therefore,  that  the  Judg- 
ment of  conviction  should  be  afltemed. 

Affirmed. 

DOYLE,  P.  J„  and  MATSON,  J.,  concur. 


(14  Okl.  Cr.  18) 
COLE  V.  STATE.    (No.  A-2673.) 
(Criminal  Ck>urt  of  Appeals  of  Oklahoma.    Aug. 
27,  1917.) 

(Svllatut  by  the  Court.) 

1.  AduIiTebt  <=»1—Owbn8K8— Attempt. 

Mere  solicitation  to  commit  adultery  cannot 
be  prosecuted  under  the  law  as  an  attempt  to 
commit  adultery. 

2.  AnutTEBT     *=>7  —  Intobmatiok  —  Surri- 

CIBNCT. 

An  information  which  charges  only  a  solici- 
tation to  commit  adultery  does  not  state  facta 
sufficient  to  constitute  a  public  offense  under  the 
attempt  statute. 

3.  Aditlteet     «=>7  —  Inpobmatiok  —  Som- 

CIENCT. 

For  an  information  held  insufficient,  a  gen- 
eral discussion  of  the  principles  involved,  and  a 
review  of  authorities,  see  opmion. 

Appeal  from  District  Court,  Haskell  Coun- 
ty;  W.  H.  Brown,  Judge. 

Sam  Cole  was  convicted  on  a  charge  of  at- 
tempt to  commit  adultery,  and  appeals.  Re- 
versed. 

A.  L.  Beckett,  of  Stigler,  for  plaintiff  in 
error.  B.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

ARMSTRONG,  J.    The  plaintiff  In  error, 

Sam  Cole  was  convicted  in  the  district  court 
of  Haskell  county  on  a  charge  of  attempt 
to  commit  adultery.  The  api)eal  is  brought 
to  this  court,  seeking  a  reversal  of  the  Judg- 
ment of  conviction. 

A  consideration  of  the  first  assignment  of 
error  disposes  of  this  case.  This  assignment 
is  based  upon  the  proposition  thiit  the  in- 
formation fails  to  state  facts  sufficient  to  con- 
stitute a  public  offense.  The  information, 
omitting  formal  parts,  is  as  follows: 

"That  Sam  Cole  did,  in  Haskell  county,  state 
of  Oklahoma,  on  or  about  the  5th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fifteen  and  anterior  to  the  presentment 
hereof,  commit  the  crime  of  attempt  to  commit 
adultery  in  the  manner  and  form  as  follows,  to 
wit:  The  defendant,  Sam  Cole,  did  then  and 
there,  unlawfully,  willfully,  and  feloniously  in- 
tend then  and  there  to  have  carnal  knowledge  of 
the  body  of  Vina  Green,  the  lawful  wife  then  and 
there  of  E.  L  Green,  who  was  then  alive,  and 
the  said  iSam  Cole,  in  pursuance  of  said  unlaw- 
ful, willful  and  felonious  intent  by  direction,  in- 
vitation by  word  of  mouth,  and  by  laying  on  of 
hands  by  the  said  Sam  Cole  upon  the  person  of 
the  said  Vina  Green,  did  solicit  and  incite  and 
endeavor  to  persuade  the  said  Vina  Green  to 
then  and  there  have  intercourse  with  him,  the 
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«ftid  Sam  Cole,  no  otber  persons  beinc  then  and 
there  present :  he,  the  said  Sam  Cole,  beine  then 
and  there  at  the  home  of  the  said  Vina  Green, 
in  the  absence  of  the  family  of  the  said  Vina 
Green,  and  be,  the  said  Sam  Cole,  being  then  and 
there  the  husband  of  one  certain  person  other 
than  the  said  Vina  Green,  to  wit,  Mrs.  Sam 
Cole,  whose  given  name  is  to  the  county  attorney 
unknown— contrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided,  and  against 
Oie  peace  and  dignity  of  the  state." 

[1-31  An  ezbaustive  reaearcta  has  disclosed 
no  coses  directly  in  point  xirlilch  support  the 
validity  of  this  information.  The  informa- 
tion charges  only  solicitation.  It  naturally 
follows,  then,  that  no  public  offense  is  stat- 
ed, unless  the  solicitation  of  a  woman  to 
commit  adultery  amounts  to  an  attempt  to 
commit  adultery.  The  facts  disclosed  by  the 
record  support  only  the  allegations  of  the 
information,  but  do  dot  disclose  a  stronger 
case.  In  Ex  parte  Turner,  3  Old.  Cr.  168, 
104  Pac.  1071,  this  court  discussed  an  attempt 
to  commit  a  crime,  an'd  among  other  things, 
after  quoting  authorities,  said: 

"Therefore  the  acts  must  reach  far  enough  to- 
wards the  accomplishment  of  the  desired  result 
to  amount  to  the  commencement  of  the  consum- 
mation. It  must  be  not  merely  preparatory.  In 
other  words,  while  it  need  not  be  the  last  proxi- 
mate act  to  the  consummation  of  the  offense  at- 
tempted to  be  perpetrated,  it  must  approach  suf- 
ficiently near  to  it  to  stand  either  as  the  first 
or  some  subsequent  step  in  a  direct  movement 
towards  the  commission  of  the  offense  after  the 
preparations  are  made.  MclJade  v.  People,  29 
Mich.  50;  Bouv.  Law  Diet,  'Attempt.'  It  has 
been  often  held  that  the  purchase  of  a  gun  with 
intent  to  commit  murder,  or  the  purchase  of  poi- 
son with  the  same  intent,  does  not  constitute  an 
indictable  offense,  because  the  act  done  in  either 
case  is  considered  as  only  in  the  nature  of  a  pre- 
liminary preparation,  and  as  not  advancing  the 
conduct  of  the  accused  beyond  the  sphere  of  mere 
intent.  'To  make  the  act  an  indictable  attempt,' 
says  Wharton,  'it  must  be  a  cause,  as  distin- 
guished from  a  condition ;  and  it  must  go  so  far 
that  it  would  result  in  the  crime,  unless  frus- 
trated by  extraneous  circumstances.'  1  Whart. 
Crim.  Law,  par.  181.  This  principle  is  well  il- 
lustrated by  tbe  case  of  People  v.  Murray,  14 
Cal.  159.  In  that  case  the  defendant  was  in- 
dicted for  an  attempt  to  contract  an  incestuous 
marriage  with  his  niece.  It  was  shown  that,  af- 
ter declaring  his  intention  to  marry  her,  he  ac- 
tually eloped  with  her,  and  sent  for  a  magistrate 
to  perform  the  ceremony,  and  at  the  trial  he  was 
convicted ;  but  on  appeal  the  judgment  was  re- 
versed, the  appellate  court  holding  that  these 
were  mere  preparations,  and  did  not  constitute 
an  attempt,  within  tbe  meaning  of  the  statute. 
In  delivering  the  unanimous  opinion  of  the  court. 
Field,  C.  J.,  said :  "The  evidence  shows  very 
dear^  the  intention  of  the  defendant;  but  some- 
thing more  than  the  mere  intention  is  necessary 
to  constitute  the  offense  charged.  Between  prep- 
aration for  the  attempt  and  the  attempt  itself 
there  is  a  wide  difference.  The  preparation  con- 
sists in  devising  or  arranging  the  means  or  meas- 
ures necessary  for  the  commission  of  the  of- 
fense; the  attempt  is  the  direct  movement  to- 
wards the  commission  after  the  preparations 
are  made.  To  illustrate:  A  party  may  pur- 
chase and  load  a  gun,  with  the  declared  inten- 
tion to  shoot  his  neighbor ;  but,  until  some  move- 
ment is  made  to  use  the  weapon  upon  the  per- 
son of  his  intended  victim,  there  is  only  prepara- 
tion, and  not  an  attempt.  For  the  preparation 
he  may  be  held  to  keep  the  peace,  but  he  is  not 
rfiargeable  with  any  intent  to  kill.  So,  in  the 
present  case,  the  declarations  and  elopement  and 


request  for  a  magistrate  were  preparatory  to  the 
marriage ;  but  until  the  officer  was  engaged,  and 
the  parties  stood  b^ore  him,  ready  to  take  the 
vows  appropriate  to  the  contract  of  marriage,  it 
cannot  be  said  in  strictness  (i.  e..  in  a  legal 
sense)  that  the  attempt  was  made.  The  attempt 
contemplated  by  the  statute  must  be  manifested 
by  acts  which  would  end  in  the  consnmmation 
of  the  particular  offense  but  for  the  intervene 
tion  of  circumstances  independent  of  the  will  of 
the  party.' " 

In  State  t.  Butler,  8  Wash.  1&4,  35  Pae. 
lOeS,  25  L.  R.  A.  434,  40  Am.  St  Rep.  900. 
the  Identical  question  here  under  considera- 
tion was  determined  by  the  Supreme  Court 
of  Washington.  The  information  considered 
by  tbe  Washington  court  is  as  follows : 

"Comes  now  E.  K.  Pendergast,  prosecuting 
attorney  for  Douglas  county,  in  the  state  of 
Washington,  and  by  this,  his  information,  as 
provided  by  law,  charges  one  James  Butler  with 
the  crime  of  attempting  to  commit  adultery, 
in  the  following  manner,  to  wit:  He,  the  said 
James  Butler,  on  the  8d  day  of  September,  A. 
D.  1892,  in  tbe  county  of  Douglas  and  state  of 
Washington,  did  unlawfully,  willfully,  malicious- 
ly, and  feloniously  intend  then  and  there  to  have 
carnal  knowledge  of  the  body  of  one  Caroline 
Skett,  the  lawful  wife  then  and  there  of  one 
Julius  Skett,  who  was  then  alive;  and  the  said 
James  Butler,  in  pursuance  of  the  said  unlaw- 
ful, willful,  malicious,  and  felonious  intent,  then 
and_  there  falsely,  wickedly,  unlawfully,  and 
maliciously,  by  means  of  promises  of  the  pay- 
ment of  money  and  by  direct  invitation  by  word 
of  mouth,  and  by  laying  on  of  hands  by  the 
said  James  Butler  upon  the  person  of  the  said 
Caroline  Skett  in  a  lewd  and  lascivious  man- 
ner, and  in  the  absence  of  all  other  persons,  ex- 
cept the  said  James  Butler  and  the  said  Car- 
oline Skett,  and  by  various  other  means,  did 
solicit  and  incite  and  endeavor  to  persuade  and 
procure  the  said  Caroline  Skett  to  have  sexual 
intercourse  then  and  there  with  him,  the  said 
James  Butler,  and  the  said  James  Butler  was 
then  and  there  the  lawful  husband  of  one  cer- 
tain person  other  than  the  said  Caroline  Skett, 
and  whose  true  name  is  to  said  prosecuting  at- 
torney unknown.  All  of  which  is  contrary  to 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Washington.'' 

The  court  In  discussing  the  proposition, 
said: 

"The  only  question  presented  and  argued  by 
appellant  is  as  to  whether  solicitation  to  commit 
adultery  is  an  attempt  to  commit  adultery.  It 
is  not  contended  that  Caroline  Skett  was  a  con- 
senting party,  or  willing  to  commit  the  act  with 
the  defendant.  The  information  contains  no 
such  allegation,  and  the  case  stands  as  thou^ 
she  was  an  unwilling  and  resisting  party.  It  is 
not  contended  that  there  was  any  act  on  the 
part  of  the  defendant  going -to  an  attempting 
beyond  soliciting  the  said  Caroline  Skett  and  en- 
deavoring to  obtain  her  consent.  Is  mere  solici- 
tation an  attempt  to  commit  adultery?  It  be- 
ing impossible  for  one  alone  to  commit  adultery, 
as  that  requires  tbe  co-operation  of  two  persons, 
it  would  seem  to  fcdlow  logically  that  one  acting 
singly  could  not  make  an  attempt.  One  per- 
son could  no  more  attempt  to  commit  adultery 
than  he  could  attempt  to  commit  a  riot,  which, 
under  our  statutes,  requires  tbe  participation  of 
three  or  more  persons.  The  instances  given  in 
the  books  where  the  solicitation  of  another  to 
commit  a  crime  is  held  to  be  an  offense  gener- 
ally relate  to  those  acts  or  crimes  which  can  be 
performed  or  committed  by  one  person,  or  where 
the  solicitation  to  commit  the  crime  is  an  of- 
fense in  itself,  as  distinguished  from  an  attempt. 
It  is  urged  tliat  a  person  may  be  convicted  of 
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adulterr.  or  of  on  attempt  to  commit  adultery, 
although  not  a  direct  participant  in  the  act,  by 
reason  of  aiding  or  abetting ;  bat  in  such  a  case, 
'wbere  an  attempt  Is  charged  against  such  third 
persfMi,  it  should  appear  that  there  were  two 
I>er8ons  willing  to  commit  the  act  of  adultery, 
and  that  something  was  done  in  the  way  of  an 
attempt.  The  cases  upon  this  subject  are  very 
limited  in  number.  Xbe  case  of  State  ▼.  Avery, 
7  Conn.  266  p8  Am.  Dea  105],  cited  by  coun- 
sel for  appellant,  which  was  decided  in  1828, 
does  not  sustain  his  contention.  That  case  was 
based  upon  a  letter  sent  by  the  defendant  to 
the  wife  of  another  man,  containing  words  im- 
porting that  she  bad  acted  libidinously  towards 
the  writer,  and  inviting  ber  to  an  assignation  for 
adulterous  purposes,  and  it  was  held  that  the 
writiug  and  sending  of  such  letter  was  libelous. 
It  was  further  said  that  it  was  immaterial  to 
inquire  whether  the  facts  stated  in  the  informa- 
tion amounted  to  a  libel,  or  a  solicitation  to 
commit  a  greater  crime,  for  if  they  constituted 
an  indictable  offense,  within  the  jurisdiction 
of  the  superior  court,  it  was  sufficient  for  the 
purposes  of  that  case.  It  was  ifot  decided  that 
solicitation  waft  an  attempt  to  commit  adultery. 
In  Smith  v.  Commonwealth,  64  Pa.  St.  209,  de- 
cided in  1S67,  it  was  held  that  such  solicitation 
did  not  amount  to  an  attempt.  A  distinction 
has  been  sought  to  be  drawn  in  this  particular 
to  the  effect  that  solicitation  to  commit  adultery 
is  indictable  as  an  attempt  in  those  states  where 
adultery  is  a  felony,  which  was  the  case  in  the 
state  of  Connecticut,  while  in  Pennsylvania 
adultery  was  bat  a  misdemeanor.  The  distinc- 
tion attempted  to  be  drawn,  it  seems  to  us,  is 
not  sound  in  principle.  It  is  based  on  the 
ground  that  in  trivial  misdemeanors  the  law  will 
look  upon  an  attempt  to  commit  them  as  not 
of  sufficient  gravity  to  justify  or  call  for  punish- 
ment. The  decision  of  the  case  last  cited,  how- 
ever, was  not  founded  upon  this  distinctiou,  al- 
though it  recognizes  the  fact  that  such  a  one 
has  been  sometinies  made,  in  citing  State  v. 
Avery.  The  court  evidently  entertained  a  differ- 
ent view.  'IDie  opinion  says:  'An  attempt  to 
commit  a  misdemeanor  is  a  misdemeanor,  wheth- 
er the  offense  is  created  ^  statute  or  was  an 
offense  at  common  law.  Tliese  were  the  words 
of  Baron  Parke,  in  the  case  of  Rex  v.  Roderick, 
7  C.  &  P.  795,  delivered  in  the  year  1837.  They 
have  been  adopted  by  the  compilers  on  criminal 
law.  1  Russ.  on  Crimes,  46;  1  Arch.  Crim. 
Plead,  ft  Ev.  19;  Wharton's  Crim.  Lew,  79, 
873.'  And  apparently  this  had  the  sanction  of 
the  court.  The  reasons  given  in  that  case,  show- 
ing why  solicitation  should  not  be  held  an  at- 
tempt to  commit  adultery,  a^ply  with  eqca.! 
force  whether  adultery  be  a  misdemeanor  or  a 
felony.  These  relate  to  the  difficulty  of  deter- 
mining what  is  a  solicitation.  'What  expres- 
sicms  of  the  face,'  says  the  court,  'or  double  en- 
tendres  of  the  tongue,  are  to  be  adjudged  solici- 
tations? What  freedoms  of  manners  amount  to 
this  crime?  Is  every  cyprian  who  nods  or  winks 
to  the  married  men  sbe  meets  upon  the. sidewalk 
indictable  for  soliciting  to  adultery?  And  could 
the  law  safely  undertake  to  decide  what  recog- 
nitions in  the  street  were  chaste  and  what  were 
lewd?  It  would  be  a  dangerous  and  difficult 
rule  of  criminal  law  to  administer.'  If  adultery 
is  a  crime  in  this  state,  it  is  a  felony;  and  if 
solicitation  is  an  attempt  to  commit  adultery, 
it  is  a  criminal  offense  here.  Section  303,  Penal 
Code.  It  will  be  observed  that  this  section 
makes  no  distinction  between  an  attempt  to 
commit  a  felony  and  an  attempt  to  commit  a 
misdemeanor,  except  as  to  the  degree  of  punish- 
ment; and  the  distinction  above  mentioned 
could  not  be  recognized  here,  even  if  adultery 
was  but  a  misdemeanor  under  the  statutes.  ■  It 
may  be  well  to  note,  however,  what  some  of 
the  courts  and  law  writers  have  said  relating 
to  the  subject  under  consideration.  In  the  case 
of  CommoBwoalth  v.  Willard,  22  Pick.  [Mass.] 
476,  It  was  held  that  the  purchaser  of  spirituous 


liqnor  sold  in  vioIatlMi  of  the  statute  does  not 
suDject  himself  to  any  penalty,  either  at  com- 
mon law,  for  inducing  the  seller  to  commit  a 
misdemeanor,  or  under  the  statute.  It  was  said 
in  that  case:  'It  is  difficult  to  draw  an^  precise 
line  of  distinction  between  the  cases  in  which 
the  law  holds  it  a  misdemeanor  to  counsel,  en- 
tice or  induce  another  to  commit  a  crime,  and 
wbere  it  does  not.  In  general,  it  has  been 
considered  as  applying  to  cases  of  felony,  though 
it  has  been  held  that  it  does  not  depend  upon 
the  mere  legal  and  technical  distinction  between 
felony  and  misdemeanor.  One  consideration, 
however,  is  manifest  in  all  the  cases,  and  that 
is  that  the  offense  proposed  to  be  committed,  by 
the  counsel,  advice,  or  enticement  of  another,  is 
of  a  high  and  aggravated  character,  tending  to 
breaches  of  the  peace  or  other  great  disorder 
and  violence,  bein^  what  are  usually  considered 
mala  in  se,  or  criminal  in  themselves,  in  con- 
tradistinction to  mala  prohibita,  or  acts  other- 
wise indifferent  than  as  they  are  restrained  by 
positive  law.'  lu  the  case  of  Commonwealth  v. 
Harrington,  3  Pick.  [Mass.]  26,  it  was  held 
that  the  letting  of  a  house  for  the  purposes  of 
prostitution,  with  the  intent  that  it  should  be 
thus  used,  was  an  offense  at  the  common  law. 
"The  keeping  of  such  a  disorderly  house  was  not 
a  felony,  but  a  misdemeanor  of  a  high  and  ag- 
gravated character,  tending  to  general  disorderly 
breaches  of  the  peace,  and  a  common  nuisance 
to  the  community.  There  was  no  statute  in 
Massachusetts  relating  to  it. 

"In  Wharton,  Crim.  Law  (»th  Ed.)  (  170,  in 
speakinf^  of  solicitations,  the  author  says:  'Are 
solicitations  to  commit  crime  independently  in- 
dictable? They  certainly  are,  as  has  been  seen, 
when  they  in  themselves  involve  a  breach  of 
the  public  peace,  as  is  the  case  with  challenges 
to  fight  ana  seditious  addresses.  They  are  also 
indictable  when  their  object  is  interference  with 
public  justice,  as  where  a  resistance  to  the  ex- 
ecution of  a  judicial  writ  is  counseled,  or  i>er- 
jury  is  advised,  or  the  escape  of  a  prisoner  en- 
couraged.' 'But,'  says  the  author,  'is  a  solicita- 
tion indictable  when  it  is  not  either  (1)  a  sub- 
stantive indictable  offense,  as  in  the  instances 
just  named,  or  (2)  a  stage  towards  an  inde-. 
pendent  consummated  offense?'  And  he  says, 
'The  better  opinion  is  that,  where_the  solicitation 
is  not  in  itself  a  substantive  offense,  or  wbere 
there  has  been  no  progress  made  towards  the 
consummation  of  the  independent  offense  at- 
tempted, the  question  whether  the  solicitation 
is  by  itself  the  subject  of  penal  prosecution 
must  be  answered  in  the  negative.  And  he 
maintains  that  solicitation  is  not  an  attempt  to 
commit  adultery.  In  speaking  of  the  subject 
further,  he  says:  'For  we  would  be  forced  to 
admit,  if  we  hold  that  solicitations  to  criminal- 
ity are  generally  indictable,  that  the  propagan- 
dists, even  in  conversation,  of  agrarian  or  com- 
muniAic  theories,  are  liable  to  criminal  prosecu- 
tions; and  hence  the  necessary  freedom  of 
speech  and  of  the  press  would  be  greatly  infrinr- 
ed.  It  would  be  hard,  also,  we  must  agree,  If 
we  maintain  such  general  responsibility,  to  de- 
fend, in  prosecutions  for  soliciting  crime,  the 
publishers  of  Byron's  "Don  Juan,"  of  Rousseau's 
"Bmile,"  or  of  Goethe's  "Elective  Affinities." 
Lord  Chesterfield,  in  his  letters  to  his  son,  di- 
rectly advises  the  latter  to  form  illicit  connec- 
tions with  married  women.  Lord  Chesterfield, 
on  the  reasoning  here  contested,  would  be  in- 
dictable for  solicitation  to  adultery.  Undoubt- 
edly, when  such  solicitations  are  so  publicly  and 
indecently  made  as  to  produce  public  scandal, 
they  are  indictable  as  nuisances  or  as  libels. 
But  to  make  bare  solicitations  or  allurements 
indictable  as  attempts,  not  only  unduly  and  per- 
ilously extends  the  scope  of  penal  adjudication, 
but  forces  on  the  courts  psychological  questions 
wbiclk  they  are  incompetent  to  decide,  and  a 
branch  of  business  which  would  make  them 
despots  of  every  intellect  in  the  land.  Whnt 
human  fpdge  can  determine  that  there  is  such 
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a  necessaiT  connection  between  me  man's  ad- 
vice and  another  man'*  action  as  to  make  the 
former  the  cause  of  the  latter?  An  attempt,  as 
has  been  stated,  is  such  an  intentional  pre- 
liminary iruilty  act  as  will  apparently  result, 
in  the  usual  course  of  natural  events,  if  not 
hindered  by  extraneous  causes,  in  the  commi»- 
•ion  of  a  deliberate  crime.  But  this  cannot  be 
affirmed  of  advice  given  to  another,  which  ad- 
vice such  other  person  is  at  full  liberty  to  ac- 
cept or  reject  Following  such  reasonmg,  sev- 
eral eminent  European  jurists  have  declined  to 
regard  solicitations  as  indictable,  when  there 
is  interposed,  between  the  bare  solicitation  on 
the  one  hand  and  the  proposed  illegal  act  on 
the  other,  the  resisting  will  of  another  person, 
which  other  person  refuses  assent  and  co-opera- 
tion.' In  a  somewhat  later  work,  1  Bishop, 
Crim.  Law  (7th  Ed.)  a  partially  contrair  view 
is  indorsed.  This  anther  goes  farther.  In  sec- 
tion 768  he  says:  "Aough,  to  render  a  solicita- 
tion indictable,  it  is,  as  in  other  attempts,  im- 
material in  ^neral  whether  the  thing  proposed 
to  be  done  is  technically  a  felony  or  a  misde- 
meanor, still,  aa  the  soliciting  is  the  first  step 
only  in  a  gradation  reaching  to  the  consumma- 
tion, the  thing  intended  must,  on  principles  al- 
ready explained,  be  of  a  graver  nature  than  if 
the  step  lay  further  in  advance.'  He  is  of  the 
opinion  that  solicitation  is  an  attempt  to  com- 
init  adultery  as  a  necessary  step  or  ingredient 
in  the  offense.     Section  707. 

"The  question  is  a  somewhat  vexed  one  under 
the  conflict  of  authorities  relating  to  the  various 
phases  of  the  subject.  The  inquiry  in  this  case 
IS  not  whether  solicitation  to  commit  adultery  is 
an  offense  in  itself  of  a  distinct  character,  but 
whether  it  is  an  offen.<!e  because  it  is  an  attempt 
to  commit  adultery.  The  instances  of  such  solic- 
itation which  have  been  brought  to  the  atten- 
tion of  the  courts  are  but  few  indeed,  extending 
over  a  long  period  of  years ;  but  resort  can  be 
had  to  some  of  a  kindred  nature,  or  perhaps, 
more  properly,  which  have  a  bearing  on  some 
of  the  principles  involved.  In  the  case  of  Rex  v. 
Butler,  6  Car.  &  P.  368,  decided  in  1S34,  some- 
times cited,  it  was  said,  'An  attempt  to  commit 
a  misdemeanor  created  by  statute  is  a  misde- 
meanor itself,'  citing  Rex  v.  Harris,  6  Car.  &  P. 
129.  In  Shannon  v.  Commonwealth,  14  Pa.  220, 
it  was  held  that  a  conspiracy  to  commit  adultery 
was  nnt  an  offense.  And  in  Miles  v.  State,  58 
Ala.  390,  a  similar  decision  was  arrived  at. 
Adultery  was  but  a  misdemeanor,  however,  in 
that  state  also,  though  it  is  not  apparent  that 
any  importance  was  attached  to  this  fact  in  ei- 
ther of  these  cases.  In  Cox  v.  People,  82  HI. 
191,  it  was  held  that  solicitation  to  commit  in- 
cest was  not  an  attempt  to  commit  the  crime  of 
incest,  which  was  a  felony.  We  have  not  failed 
to  note  the  criticism  of  this  case,  and  the  cita- 
tion it  relies  on  from  Wharton's  Criminal  Law, 
above  quoted  by  Mr.  Bishop  in  his  valuable 
work.  But  the  case  also  relics  on  Smith  v.  Com- 
monwealth and  Commonwealth  v.  WiUard,  su- 
pra, and  these  cases  are  authority  as  we  view 
them,  with  other  authorities  herein  cited,  on  the 
ground  that  the  distinction  mentioned  sometimes 
drawn  between  attempts  to  commit  felonies  and 
attempts  to  commit  misdemeanors,  or  between 
attempts  to  commit  -grave  as  distinguished  from 
trivial  misdemeanors,  is  not  a  well  established 
one,  nor  well  founded  when  viewed  merely  aa  an 
attempt,  and  not  as  a  substantive  offense.  Now 
it  seems  to  us  that  solicitation  to  commit  adul- 
tery is  no  part  of  the  act  of  adultery  itself,  and 
consequently  cannot  he  held  to  be  an  attempt. 
What  Is  it?  It  involves  the  expression  of  a  de- 
sire and  a  willingness  on  the  part  of  one  person 
to  commit  the  act  of  adultery  with  another,  and 
an  attempt  to  get  that  person's  consent,  but  no 


more.  FoUow  it  a  tbep  farther.  Suppose  the 
consent  of  the  other  person  is  obtained,  and  in 
pursuance  of  it,  if  there  is  no  immediate  oppor- 
tunity to  gratify  the  then  mutual  desire,  a  con- 
spiracy is  entered  into  to  commit  the  offense 
between  these  persons,  which  involves  the  ex- 
pressed consent  and  agreement  of  both  of  them, 
and  some  understanding  between  them  as  to 
when  and  where  the  offense  shall  be  committed, 
and  the  naming  of  a  propitions  time  and  place 
to  commit  it.  It  seems  that  this  would  be  macb 
more  in  the  way  of  an  attempt  than  the  case 
presented  here,  and  if  that  does  not  amount  to 
an  offense  or  an  attempt,  how  can  it  be  said 
that  such  an  intention  and  willingness,  coupled 
with  scriicitation  upon  the  part  of  one  person 
only,  can  amount  to  an  attempt  to  commit  the 
offense." 

We  have  quoted  at  great  length  from  the 
opinion  of  the  Supreme  Court  of  Washington, 
because  it  reviews  the  authorities  which  have 
been  called  to  our  attention,  and  because  tlie 
discussion  of  'this  question  and  tbe  deter- 
mination of  It  by  that  court  appears  by 
every  reasonable  canon  of  construction  to 
be  the  only  sound  solution  of  the  proposition. 

The  plaintUI  in  error  could  bare  been  proe- 
ecnted  for  assault  and  battery,  or  under  the 
statute  penalizing  indecent  conduct,  but  oould 
not  be  prosecuted  for  an  attempt  to  conmilt 
adultery.  As  said  by  tbe  Supreme  Ooort  of 
Pennsylvania,  in  Smith  t.  Com.,  64  Pa.  209, 
93  Am.  Dec.  686: 

"It  is  easy  to  say  that  solicitation  is  an  at- 
tempt, but  a  study  of  the  cases  will  show  that 
every  case  of  attempt  has  included  something 
more  than  mere  solicitation,  and  the  slightest 
reflection  will  persuade  anv  observant  man  that 
a  rule  of  law  which  should  make  mere  solicita- 
tion to  fornication  or  adultery  indictable  would 
be  an  impracticable  rule — one  that  in  the  pres- 
ent usages  and  manners  of  society  would  lead 
to  great  abuses  and  oppressions.  The  morality 
of  the  law  cannot  undertake  to  regulate  the 
thoughts  and  intents  of  the  heart.  'liie  best  it 
can  do  is  to  punish  open  acts  of  lewdness  and 
repress  indecent  assaults.  For  the  rest,  it  must 
trust  the  people  to  the  refining  inflnences  of 
Christian  education.  •  •  •  In  a  high  moral 
sense,  it  may  be  true  that  solicitation  is  attempt, 
but  in  a  legal  sense  it  is  not.  And  the  law  is  as 
likely  to  be  distorted  by  pressing  it  into  extrav- 
agant reforms  of  the  manners  of  men  and  women 
as  it  is  by  too  loose  an  administration." 

We  conclude,  from  a  careful  consideration 
of  the  authorities  and  upon  principle,  that 
the  doctrine  in  State  v.  Butler,  snpra,  la 
to  be  approved  as  the  proper  determination 
of  this-  proposition.  It  follows,  therefore, 
that  the  information  in  the  case  at  bar  does 
not  state  facts  sufficient  to  constitute  a  pub- 
lic offense,  nor  does  the  evidence  establish 
the  crime  of  attempt  to  commit  adultery. 
The  demurrer  should  have  been  sustained. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  sustain  the  demurrer  and  dlsdiarge  the 
plaintiff  In  error  on  this  charge; 

DOILE,  P.  J.,  and  MATSON,  J.,  concur. 
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(Supreme  Court  of  Washington.    Aug.  17,  1917.) 

Appeal  and  Ebrob  ®=»835(3)— Matters  Not 
Presented  by  Reoobd. 
Where,  in  the  appeal  from  an  order  deny- 
ing a  motion  for  the  confirmation  of  an  execu- 
tion sale,  the  right  of  respondent  to  redeem  in 
the  event  of  reversal  was  not  presented  by  the 
record,  it  will  not  be  considered  on  petition  for 
rehearing. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  164  Faa  612. 

PER  CURIAM.  Respondent  has  filed  a 
petition  for  a  rehearing  en  banc  of  this  case, 
and  suggests  that,  in  tbe  event  his  petition 
shonld  be  denied,  tbe  oonrt  should  fix  a  rea- 
sonable time,  not  leas  than  30  days,  within 
which  respondent  may  redeem  the  property 
affected  by  this  litigation,  by  paying  to  ap- 
pellant the  amount  of  the  Judgment,  with  in- 
terest and  costs.  Our  attention  Is  directed  to 
the  fact  that,  during  the  pendency  of  the 
case  in  this  court,  and  prior  to  the  filing  of 
the  opinion,  the  period  of  redemption  pro- 
vided by  section  594,  Rem.  Cod6,  expired, 
the  time  limited  by  that  statute  beginning  to 
mn  from  the  date  of  the  execution  sale. 

We  have  again  considered  the  question 
presented  by  this  appeal,  and  are  satisfied 
with  the  opinion  heretofore  filed  in  the  case 
and  reported  in  95  Wash.  628,  164  Pac.  612. 
The  appeal  was  prosecuted  from  an  order  of 
the  superior  court,  denying  appellant's  motion 
for  confirmation  of  an  execution  sale  of  real 
property.  The  right  of  the  respondent  to  re- 
deem the  property  from  the  sale.  In  the  event 
the  Judgment  of  the  lower  court  should  be  re- 
versed, Is  not  presented  by  the  record,  and 
therefore  is  not  pr<^)erly  before  the  court  for 
consideration.  Respondent's  remedy.  If  any, 
is  by  application  to  the  superior  court. 

The  petition  Is  denied. 

(96  WaBb.  150) 

GEISSLER  et  al.  v.  GEISSLER  et  nz. 

(No.  18897.) 

(Supreme  C!ourt  of  Washington.    Aug.  17,  1917.) 

Department  2.  On  proceedings  to  modify. 
Remittitur  modified. 

For  former  opinion,  see  164  Pac.  746. 

PER  CURIAM.  In  the  disposition  of  this 
cause  as  directed  in  our  former  opinion,  the 
court  Inadvertently  failed  to  make  mention 
of  the  conclusion  reached  with  reference  to 
costs.  It  was  the  Intention  of  the  court  to 
allow  the  plalntifTs  to  recover  their  costs  In 
the  court  below  on  both  trials,  in  addition  to 
the  amount  it  was  directed  that  the  Judgment 
should  be  reduced  In  case  the  respondents  con- 
sented to  a  Judgment  in  that  sum;  allowing 
the  appellants  only  the  costs  Incurred  by 
them  on  the  appeals  to  this  court 

The  remittitur  ordered  in  the  first  opinion 
wHl  therefore  be  modified  accordingly. 


xjA.ru3ui^  V.  uai!ia.iri\i  ec  ai.    \sso.  X4vi4.; 
(Supreme  Court  of  Washington.    Aug.  14,  1917.) 

1.  Pbincipal  and  Subett  ®=9l45(l)— Bind- 
ing Force  of  Judgment  against  Peinci- 

PAL. 

A  judgment  against  the  principal  in  a  suretar 
bond  In  an  action  against  him  alone  is  bind- 
ing upon  the  sureties  when  the  bond  provides 
that  the  surety  will  answer  any  Judgment  or 
pay  all  damages  awarded  in  an  action  against 
the  principal ;  in  such  case,  the  surety  is  bound 
in  the  alwence  of  a  showing  of  fraud  or  collu- 
sion or  other  equitable  defense,  though  he  had 
no  notice  of  the  suit  against  bis  principal;  but 
where  the  engagement  is  to  answer  in  general 
terms  for  the  faithful  performance  of  a  duty 
imposed  by  law  or  arising  out  of  the  relation 
or  official  character  of  tbe  principal,  a  judgment 
against  tbe  principal  is  no  more  than  prima  fa- 
cie evidence  in  a  subsequent  case  against  the 
surety,  in  which  event  the  burden  of  showing 
nonliability  in  fact  or  in  law  is  on  the  surety. 

2.  Officers  iS=»131%— Action  against  Pbin- 
ciPAi/— Joinder  of  Subett. 

In  view  of  the  provision  of  Rem.  Code  1915, 
I  959,  that  an  action  may  be  maintained  against 
an  ofBcer  and  his  sureties,  the  surety  should  be 
joined  as  party  defendant  in  an  action  against 
an  officer  to  give  him  opportunity  to  make  his 
defense. 

3.  SUEBIFFS  AND  CONSTABUCS  €=»168(2)— AC- 
TION ON  Bond— Defense  of  Subett— Plead- 
ing. 

In  an  action  against  a  sheriff  and  his  surety 
on  the  sheriff's  official  bond,  the  plea  of  nonlia- 
bility on  the  part  of  tlje  surety  that  the  sherifF 
had  been  without  fault  in  the  levy  complained 
of  in  the  original  suit  against  him,  that  the 
property  levied  on  by  him  had  been  regularly 
seized  and  sold  as  provided  in  the  statutes,  and 
that  he  bad  fully  accounted  for  the  proceeds  of 
the  sale,  was  sufficient  in  law. 

Department  1.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  J.  I&  Liarson  against  George  B. 
Deering  and  another.  -  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded,  with  directions  to  overrule  de- 
murrer to  the  answer  and  for  trial  on  the 
merits. 

C.  B.  White,  of  Seattle,  W.  P.  Bell,  of  Ever- 
ett, and  Bogle,  Graves,  Merritt  A  Bogle,  of 
Seattle,  for  appellants.  Jay  C.  Allen  and 
Ernest  R.  Wilkins,  both  of  Seattle,  for  re- 
spondent. 

OHADWICK,  J.  Appellant  Deering  waa 
the  sheriff  of  Snohomish  connty.  Api>ellant 
surety  company  was  surety  upon  his  official 
bond.  Respondent  Larson's  assignor  obtain- 
ed a  Judgmoit  -against  Deering  as  sheriff 
for  damages  by  reason  of  a  wrongful  levy. 
The  surety  company  was  not  Joined  as  a 
parly  to  the  action.  The  Judgment  being 
unsadsfled,  respondent  brought  this  action 
against  Deering  and  tbe  surety  company, 
setting  up  the  official  character  of  Deering, 
his  bond,  and  'the  obligation  of  tbe  surety 
company,  which  is  in  the  language  of  the 
statute  (Hem.  Code,  {$  3985,  8325),  bind- 
ing the  principal  to  "faltlifully  discharge  all 
the  duties  of  his   said   office   according   to 
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any  law  now  in  force,  or  wbidi  shall  ber»- 
after  be  enacted,"  the  Judgment,  and  the 
fact  that  it  has  not  been  paid,  and  prayed 
for  Judgment  In  the  sum  prerlougly  adjudged 
to  be  due  from  Deerlng  with  Interest  and 
costa  Defendants  (appellants)  demnrred  to 
this  complaint  upon  the  grounds  that  the 
court  had  no  Jurisdiction  oyer  the  person  of 
Peering,  that  the  court  bad  no  Jurisdiction 
over  the  subject-matter,  and  that  the  caor 
plaint  did  not  state  taJeta  sufBcient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
overruled.  Exceptions  were  taken  by  each  of 
the  appellants.  Deerlng  stood  upon  bis  de- 
murrer. The  surety  company  answered,  ad- 
mitting the  official  character  of  Deering  and 
the  giving  of  the  bond,  but  denied  that  the 
bond  was  legally  effective  to  bind  it  to  the 
payment  of  the  Judgment  Further  answer- 
ing, the  surety  company  set  up,  by  way  of  af- 
firmative defense,  that  Deering  had  been 
without  fault  in  the  act  complained  of  in  the 
original  suit;  that  the  property  levied  upon 
had  beai  regularly  seized  and  sold  as  pro- 
vided in  the  statutes ;  that  he  had  fully  ac- 
counted for  the  proceeds  of  the  sale;  that 
Deering  had  not  defended  the  original  action 
in  good  faith,  and  carelessly,  negligently,  and 
in  fraud  of  the  rights  of  the  surety  company 
had  allowed  a  Judgment  to  be  obtained; 
that  the  Judgment  was  obtained  through  a 
mistake  of  facts,  and  contrary  to  the  facts 
that  should  have  been  proven  and  the  law 
governing;  that  Deering  fraudulently,  care- 
lessly, and  negligently  failed  and  refused  to 
appeal  from  said  Judgment;  that  it  was  not 
given  notice  of  the  pendency  of  the  action, 
and  had  no  notice  or  opportunity  to  defend, 
and  had  no  notice  of  the  Judgment  until  the 
commencement  of  this  present  proceeding. 
A  demurrer  to  the  affirmative  answer  was 
Interposed  and  su-stalned.  Appellant  surety 
company  stood  upon  Its  answer.  The  case 
went  to  trial.  The  Judgment  roll  in  the 
action  agxlnst  Deering  was  offered,  the  as- 
signment of  the  Judgment  was  proved,  and 
after  a  motion  for  nonsuit  had  been  over- 
ruled. Judgment  was  entered  In  favor  of  the 
respondent. 

It  will  be  seen  that  the  legal  effect  of  the 
court's  rulings  upon  the  demurrer  and  the 
entry  of  the  Judgment  is  to  bind  a  surety 
on  an  official  bond  to  the  payment  of  the 
Judgment,  upon  formal  proof  of  a  Judgment 
theretofore  entered  against  the  principal, 
and  without  notice  to  the  surety. 

Counsel  for  respondents  admit,  as  text- 
writers  affirm,  that  the  authorities  are  ir- 
reconcilably in  conflict,  but,  barring  a  very 
few  cases,  the  conflict  is  more  apparent 
than  real.  There  are  cases  holding  that  a 
Judgment  agaln.st  a  prlncip^  on  his  official 
bond  is  no  evidence  at  all  against  the  surety 
unless  the  bond  upon  its  face  contains  a 
stipulation  that  the  surety  will  be  bound  by 
a  Judgment  rendered  against  the  principal. 
Tt  was  so  held  in  Pico  v.  Webster.  14  Cal. 


202,  78  Am.  Dec.  647,  but  It  will  be  noticed 
that  the  court  drew  a  distinction  between  an 
engagement  to  pay  In  any  event  and  an  en- 
gagement to  answer  for  the  faithful  petTorm- 
ance  of  official  duty.  This  case,  as  well  as 
others  fashioned  in  the  same  form,  really 
turns  upon  the  wording  of  the  bond. 

So  too  there  are  cases  holding  that  the 
Judgment  against  the  principal  is  conclusive 
upon  the  sureties,  although  the  sureties  were 
not  made  parties  to  the  suit  and  had  no  no- 
tice of  it.  Tlila  doctrine  has  never  been  ap- 
plied In  all  its  vigor  outside  of  the  state  of 
Pennsylvania,  and  it  is  upon  Masser  v. 
Strickland,  17  Serg.  &  R.  (i-a.)  354.  17  Am. 
Dec.  668,  that  counsel  most  strongly  rely. 
In  that  case  the  court  held  that  the  defense 
of  the  surety  in  an  action  brought  upon  the 
Judgment  was  limited  to  a  plea  of  non  est 
factum  to  the  ttond,  a  release,  the  statnte  of 
limitations,  or  some  defense  of  like  kind,  and 
that  unless  8U<di  defense  could  be  made  and 
maintained,  the  Judgment  was  condusive. 
In  the  state  of  Pennsylvania,  the  common- 
law  rule  and  procedure  prevail.  Without 
following  the  reasoning  of  the  court,  we  thlnlc 
It  is  sufficient  to  suggest  that  it  is  wholly 
met  and  overcome  by  the  dissenting  opin- 
ion of  Chief  Justice  Gibson. 

In  bradley  v.  Chamherlin,  8S  Vt  277,  the 
sureties  were  held  to  be  bound  by  the  Judg- 
ment r^idered  against  the  principal,  but  this 
case  was  made  to  rest  upon  a  statute  which 
provided  that  where  the  Judgment  against  a 
surety  had  been  rendered  by  default,  the 
surety  might  make  any  defense  wliicta  the 
principal  might  have  made  in  the  original 
case,  the  court  holding  that  the  statute  was 
an  implied  declaration  of  tbe  legislative  in- 
tent to  bar  the  surety  from  a  bearing  on  the 
merits  if  the  original  Judgment  had  been 
rendered  upon  the  merits. 

We  shall  not  cite  or  review  the  many  au- 
thorities upon  this  vexed  question.  The  sub- 
ject IS  sufficiently  dlscassed  in  Brandt,  Sur- 
etyship and  Guaranty,  |  808,  Blade  on  Judg- 
ments. S  B88,  and  Murfree  on  Official  Bonds, 
iS  698-601. 

[1]  By  the  great  weight  of  authority  as 
we  find  it  to  be,  and  as  we  have  really  de- 
clared it  to  be  in  Costello  v.  Bridgesv  81 
Wash.  192,  142  Pac.  687,  U  B-  A.  1915A,  853, 
a  Judgment  rendered  against  the  principal 
is  binding  upon  the  sureties  when  it  is  pro- 
vided In  the  bond  that  the.  surety  will  answer 
any  Judgment  or  pay  all  damages  that  may 
be  awarded  in  an  action  brought  against  the 
principal.  In  sudt  casev  the  surety  is  bound 
In  the  absence  of  a  showing  of  fraud  or  col- 
lusion or  other  equitable  defense,  thougib  be 
had  no  notice  of  tbe  suit  against  bis  prin- 
cipal. But  where  the  engagement  is  to  an- 
swer in  general  terms  for  the  faithful  per- 
formance of  a  duty  imposed  by  law  or  arising 
out  Ot  tbe  rdatlon  or  official  diaracter  of 
the  principal,  a  Judgment  against  tlie  prin- 
cipal is  no  m(»'e  than  prima  facie  evidence  in 


Digitized  by  VjOOQIC 


Wash.) 


liARSON  T.  DEERINO 


1121 


a  snbseqnent  caw  against  tbe  sureties.  In 
'Which  event  the  burden  of  showing  non- 
liability either  in  fact  or  in  law  Is  upon  the 
surety.  It  isnpon  tills  principle  that  the 
case  of  Ihrig  ▼.  Scott,  13  Wash.  66»,  43  Pac. 
633,  rests. 

The  most  forceful  expression  of  this  rule  to 
be  found  in  the  booius  Is  that  of  Chief  Jus- 
tice Shaw  in  City  of  Lowell  y.  Parker,  10 
Mete.  (Mass.)  309,  43  Am.  Dec.  436.  This  Is 
reflected  in  all  of  the  later  cases  holding  to 
tbe  rule  of  prima  fade  proof.  Upon  an  ob- 
jection that  the  Judgment  against  the  prin- 
cipal was  res  Inter  alios,  and  therefore  not 
admissible  against  the  sureties,  the  learned 
Justice  said: 

"We  think  this  objection  cannot  be  supported, 
under  the  circumstances  of  this  case.  When  one 
is  reaponsiUe,  by  force  of  law  or  by  contract, 
for  the  faithful  peiformance  of  tbe  duty  of  an- 
other, a  judgment  against  that  other  for  a  fail- 
are  in  tbe  performance  of  such  duty,  if  not  col- 
lusiTe,  is  prima  fade  evidence,  in  a  suit  against 
tlie  party  so  responsible  for  that  other.  If  it 
can  be  made  to  appear  that  such  judgment  was 
obtained  by  fraud  or  collusion,  it  will  be  whol- 

Sr  set  aside.    Bat  otherwise  it  Is  prima  facie  evi- 
ence,  to  stand  until  impeached  or  controlled, 
in  whole  or  in  part,  by  countervailing  proofs. 

This  language  Is  quoted  In  Stephens  v.  Sha- 
fer,  48  Wis.  64,  on  page  62,  3  N.  W.  835,  on 
page  840,  33  Am.  Rep.  793,  where  the  court 
says: 

"Holding  the  judgment  against  the  principal 
alone  presumptive  evidence,  as  against  the  sure- 
ties, <n  the  facts  established  by  such  judgment, 
can  Work  no  hardship  so  long  as  the  ngbt  is  re- 
served to  them  of  snowing  that  the  defense  in 
such  action  was  not  made  in  good  faith,  was 
fraudulent,  collusive,  or  suffered  to  be  obtained 
through  mistake  as  to  tbe  facts." 

The  rule  with  its  only  reasonable  excep- 
tion Is  stated  by  Mr.  Pingrey  In  his  work. 
Suretyship  and  Guaranty,  §  65 : 

"It  is  said  to  be  a  general  rule  that  a  judg- 
ment against  a  principal  is  admissible  as  prima 
facie  evidence  in  an  action  against  the  surety, 
and  that  sureties  upon  official  bonds  are  not 
concluded  by  a  decree  or  judgment  against  their 
principal  unless  they  have  had  their  day  in 
court  or  an  opportunity  to  be  heard.  There  is, 
however,  a  large  class  of  cases,  especially  those 
of  guardian  and  administrator,  which  are  some- 
times spoken  of  as  exceptions  to  the  general 
rule,  which  sustain  the  doctrine  that  sureties 
are  bound  by  the  judgment  against  tlieir  princi- 
pal to  the  same  extent  that  their  principal  is, 
and  such  judgment  is  conclusive  against  the 
sureties  in  the  absence  of  fraud  or  collusion. 
And  if  tbe  effect  of  the  obligation  is  sncb  that 
tbe  surety  is  to  be  bound  by  the  results  of  the 
litigation  between  others,  he  is,  in  the  absence 
or  fraud  or  collusion,  bound  by  such  results. 
Where  the  bond  is  not  merely  to  pay  damages, 
but  is  an  indemnity  against  liability  by  judg- 
ment, it  is  conclusive.  If  it  undertakes  to  pay 
such  Judgment  as  may  be  recovered,  that  judg- 
ment is  conclusive,  because  that  judgment  is  the 
event  on  tbe  happening  of  which  the  surety 
agrees  to  pay." 

One  who  Is  charged  to  meet  a  secondary  lia- 
bility, in  the  absence  of  a  contract  waiving 
the  right,  should  be  entitled  to  his  day  In 
court.  In  the  case  at  bar,  the  engagement  la 
to  answer  for  the  faithful  discharge  of  an 
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ofladal  duty  of  an  ofBcer.  The  law  will  not 
deny  to  one  who  la  called  upon  to  answer  for 
the  misconduct  of  another  an  opportunity  to 
be  beard  In  his  own  behalf  on  the  primary 
fact  of  liability.  Such  a  rule  Is  consistent 
with  common  sense  an'd  right,  and  It  works 
no  hardship  upon  one  who  Is  seeking,  pres- 
ently, or  in  the  future,  to  recover  upon  an 
official  bond.  He  may,  and,  of  right  ought 
to,  make  the  surety  a  party  to  tbe  action.  If 
he  does  so,  the  surety  being  a  party,  may 
urge  any  defense  p>  the  merits.  Can  it  be 
said  that,  by  wlUful  design,  the  surety  may 
be  exempted  as  a  party  to  a  suit  against  the 
principal,  and  afterwatUs,  upon  direct  ac- 
tion against  It,  be  denied  any  defense  which 
it  could  have  urged  If  it  had  been  a  party  to 
the  first  action?  Tbe  law  would  be  a  sorry 
thing  Indeed  If  Justice  'dq)ended  upon  such 
practices. 

[2]  Moreover,  It  is  provided  by  statute 
(Rem.  Code.  |  059),  and,  being  so  provided, 
the  suggestion  that  It  ought  to  be  done  follows, 
that  an  action  may  be  maintained  against  an 
oftlcer  anfd  bis  sureties,  thus  modifying  the 
rule  as-  we  understand  it  to  have  been  at 
common  law  that  a  suit  was  to  be  maintain- 
ed against  the  principal  in  the  first  instance, 
and  after  Judgment  and  return  nulla  bona 
the  surety  '^as  to  be  called  to  answer  a  scire 
fadas. 

Without  holding  that  a  party  must  Join  the 
principal  and  surety,  we  do  hoTd  that,  hav- 
ing failed  to  do  so,  he  must,  In  a  subsequent 
suit  vpoD  a  bond  other  than  one  binding  tbe 
surety  to  pay  any  judgment  that  may  be 
rendered  against  the  prlndpal,  a'dmit  tbe 
right  of  the  surety  to  be  heard  upon  the  mer- 
its, the  same  as  It  might  have  been  heard  If 
made  a  party  in  the  first  place. 

[3]  The  plea  of  nonliability  on  the  part- of 
appellant  surety  company  In  so  far  as  It 
pleads  the  lawfulness  of  the  act  of  the  sheriff 
is  sufficient  In  law,  and,  If  sustained  in  fact, 
win  exempt  appellant  of  liability  on  the  bond. 
The  demurrer  to  the  affirmative  answer 
should  have  been  overruled. 

We  have  said  enough  to  Indicate  our  hold- 
ing that  the  contentlcm  of  the  appellant  sure- 
ty company  that  it  cannot  be  bound  In  any 
event  by  a  former  Judgment,  unless  It  is  so 
provided  In  terms  In  the  contract,  is  not  well 
taken.  We  would,  however,  state  our  hold- 
ing In  another  way.  in  the  absence  of  an  ex- 
press agreement  the  surety  is  not  bound  by 
a  judgment  entered  against  its  principal  Id 
a  suit  to  which  It  was  not  a  party,  but  may 
be  bound  by  a  Judgment  entered  against  It 
In  a  subsequent  action.  And  of  the  merits 
the  Judgment  Is  prima  facie  evidence. 

Reversed  and  remanded,  with  directions 
to  overrule  tbe  demurrer  to  the  answer,  and 
for  trial  upon  the  merits. 

ELLIS,  C.  J.,  and  MAIN,  MORRIS,  and 
WEBSTER,  JJ.,  concur. 
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MORRISON  et  nx.  t.  FIDELITY  &  DEPOSIT 

00.  OF  MARYLAND.     (No.  14070.) 
(Supreioe  Court  of  Waabineton.    Aug.  14, 1917.) 

1.  FoRCiBUt  Entkt  and  Detaineb  ^5»21(7)— 

LlABIUTT  ON   REDELIVERT   BOND. 

Where  a  redelivery  bond,  given  by  a  fidelity 
company  surety  for  defendants  in  forcible  entry 
and  detainer,  was  conditioned  tbat  if  defendants 
should  pay  plaintiffs  the  sum  recovered  for  the 
use  and  occupation  of  the  premises,  or  any  rent, 
together  with  all  damages,  also  all  costs,  the 
obl,igation  should  be  null  and  void,  otherwise  re- 
main in  full  forcGj  the  liability  of  the  fidelity 
company  to  pay  judgment  against  defendants 
was  fixed,  defendants  having  appealed  without 
filing  supersedeas  bond,  and  writ  of  error  to 
the  Supreme  Court  of  the  United  States  having 
been  sued  out  after  decision  by  the  state  court ; 
the  case  being  undetermined. 

2,  Forcible  Entbt  and  Detaineb  «=34fi  — 
Stat  by  Appeai/— Bond— SxATUTca 

Under  Rem.  Code  1915,  §  832,  an  appeal  will 
not  stay  proceedings  in  forcible  entry  and  de- 
tainer cases  unless  a  bond  is  given  to  pay  all 
rent  and  other  damages  pending  the  appeal, 
which  is  allowed  as  in  other  actions  wherein  a 
supersedeas  may  be  had  by  following  the  direc- 
tions in  sections  1722,  1726,  and  1727. 
8.  Forcible  Entry  and  Detainer  «=»21(7)— 
Liability  on  Redelivery  Bond. 

If  execution  will  lie  against  the  principal 
of  a  redelivery  bond,  filed  in  an  action  to  recover 
realty,  and  conditioned  that  it  shall  be  void  if 
defendants  pay  plaintiffs  the  sum  recovered  for 
use  and  occupation  of  the  premises,  any  rent 
found  due,  and  all  damages,  suit  will  lie  against 
the  surety  on  the  bond. 

4.  Appeal  and  Error  ®=»477— Sttpersedilas 
—Power  or  Sufreue  Codbt— Statute. 

Under  Rev.  St.  §  1007,  as  amended  by  Act 
Feb.  18,  1875,  c.  80,  |  1,  18  Stat.  318  (U.  S. 
Comp.  St  1916,  J  1666),  providing  that  a  writ 
of  error  to  the  United  States  Supreme  Court 
does  not  operate  as  a  supersedeas  in  any  case 
unless  sued  out  within  60  days  after  the  deci- 
sion is  appealed  from,  the  Supreme  Court  of 
Washington  has  no  power  to  grant  a  superse- 
deas, either  by  leave  to  file  or  by  construction 
after  the  right  is  lost  by  lapse  of  time. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  Peter  Morrison  and  wife  against 
the  Fidelity  &  Deposit  Company  of  Mary- 
land. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Danson,  Williams  &  Danson  and  Skuse  & 
Morrill,  all  of  Spokane,  for  appellant. 
Voorhees  &  Canfleld,  of  Spokane,  for  respond- 
ents. 

CHADWTOK,  J.  On  the  13th  day  of 
April,  1914,  respondents  brought  several  ac- 
tions for  the  recovery  of  the  possession  of 
several  parcels  of  real  estate  situate  In  Spo- 
kane county.  The  several  defendants  who 
had  forcibly  entered  flled  redelivery  bonds, 
and  kept  possession  pending  a  trial  in  the 
superior  cotirt  and  an  appeal  to  this  court, 
where  In  a  test  case  (Morrison  t.  Gunning, 
91  Wash.  693,  157  Pac.  1199)  respondents 
prevailed.  No  supersedeas  bond  was  filed 
on  appeal.  The  opinion  of  this  court  was 
filed  on  May  18,  1916.    A  petition  for  re- 


hearing was  denied  on  July  7,  1916.  On  De- 
conber  6,  1916,  and  more  than  60  days  there- 
after, a  writ  of  error  to  the  Supreme  Court 
of  the  United  States  was  sued  out.  The 
case  has  not  yet  been  determined  In  tbat 
court.  To  the  suit  of  respondents  on  the 
bonds,  the  surety,  appellant  here,  answered, 
setting  up  the  same  defenses  urged  by  its 
several  principals  in  the  forcible  entry  and 
detainer  actions,  which,  briefly  stated,  are 
that  the  land  was  public  land  of  the  United 
States  and  subject  to  entry,  and  that  the  sev- 
eral defendants  are  qualified  as  homestead- 
ers under  the  homestead  law.  The  court 
below  made  findings  and  conclusions  denying 
the  legal  affect  of  appellant's  pleas,  and  en- 
tered Judgment  In   favor  of   respondents. 

[1]  The  briefs  discuss  the  merit  of  the 
case,  but  the  engagement  of  the  appellant  is 
such  that  It  Is  barred  to  raise  any  questions 
of  fact  or  law  which  were  considered  In  the 
case  of  Morrison  v.  Gunning. 

The  condition  of  the  bond  is  as  follows: 

"Now,  therefore,  if  the  said  above  bounden  H. 
J.  Gunning  and  Nellie  Gunning  will  pa^  to  said 
Peterson  Morrison  and  Agnes  Morrison,  plain- 
tiffs in  said  action,  such  sum  as  they  may  recov- 
er for  the  use  and  occupation  of  said  premises, 
or  any  rent  found  diie  together  with  aU  damag- 
es they,  said  plaintiffs,  may  sustain  by  reason 
of  the  defendants  occupying  or  keeping  the  pos- 
session of  said  premises,  and  also  all  costs  of 
said  action,  then  these  obligations  to  be  null 
and  void,  otherwise  to  be  and  remain  in  full 
force  and  effect" 

The  liability  of  the  appellant  to  pay.  the 
Judgment  against  the  principal  defendants 
is  fixed,  and  cannot  be  now  Inquired  into. 
Larson  v.  Deering,  166  Paa  1119;  Costello  t. 
Bridges,  81  Wash.  192,  142  Pac.  687,  L.  B. 
A.  1915A,  853 ;  Glover  v.  FldeUty  &  Deposit 
Co.,  75  Wash.  606,  135  Pac.  486;  Lowman 
V.  West,  18  Wash.  233,  51  Pac.  373 ;  HaU  & 
Paulson  Furniture  Co.  v.  Schmidt,  7  Wash. 
606,  35  Pac.  424. 

Upon  oral  argument  appellant  makes  tbe 
further  contention,  suggested  but  not  argued 
In  the  briefs  heretofore  flled,  that  under 
our  Constitution  and  the  statutes  of  this 
state,  as  well  as  the  federal  practice,  the 
case  now  on  writ  of  error  to  tlie  United 
States  Supreme  Court  is  still  pending,  and 
that  a  liability  will  not  be  enforced  either 
by  execution  against  the  principals  or  by 
suit  against  appellant  until  the  case  is  dis- 
posed of  by  the  Supreme  Court,  and  that 
the  Judgment  roll  In  the  former  case  cannot 
be  introduced  In  this  case. 

[2]  It  Is  expressly  provided  that  an  appeal 
win  not  stay  proceedings  In  forcible  entry 
and  detainer  cases  .unless  a  bond  is  g^ven 
to  pay  all  rent  and  other  damages  pending 
the  appeal.  Rem.  Oode^  |  832.  The  appeal 
Is  allowed  as  in  other  actions.  A  super- 
sedeas In  other  civil  actions  may  be  had  by 
following  the  directions  outlined  In  Rvm. 
Code,  ii  1722,  1726,  and  1727. 

[3]  If  executlcm  will  lie  against  the  prin- 
cipal, suit  win  lie  on  the  bond.    Tte  execu- 
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tlon  In  this  case  was  returned  nulla  bona. 
Tbe  former  case  was  ripe  tor  execution,  and 
there  was  nothing  to  bar  tbe  satisfaction  of 
the  Judgment  at  tbe  time  this  action  was 
begun,  and  there  Is  nothing  in  the  way  now 
unless  tbe  bond  as  given  under  the  federal 
practice  when  tbe  writ  of  error  was  sued 
out  Is  in  time  and  In  form  and  fact  a  super- 
sedeas bond,  for  It  Is  provided  in  tbe  TJ. 
S.  Rev.  Stat  f  1007,  that  a  writ  of  error 
to  the  United  States  Supreme  Court  does  not 
operate  as  a  supersedeas  In  any  case  unless 
sued  out  within  60  days  after  the  decision 
is  appealed  from.  That  this  was  not  filed  in 
time  the  record  shows. 

[4]  Upon  the  authority  of  the  statute  (U. 
S.  Rev.  Stat  f  1007  [U.  S.  Complied  Stat  § 
1666])  and  tbe  following  cases  it  is  not 
wltbln  tbe  power  of  this  court  to  grant  a 
supersedeas,  either  by  leave  to  file  or  by 
construction  after  the  right  is  lost  by  lapse 
of  time:  Title  Guaranty  &  Surety  Co.  v. 
United  States,  222  U.  S.  401,  32  Sup.  Ct 
168,  66  Ia  Ed.  248;  Wallen  v.  Williams,  7 
Cranch,  278,  3  L.  Ed.  342;  Kitchen  v.  Ran- 
dolph, 93  U.  S.  86,  23  L.  Ed.  810;  Saltmarsh 
V.  Tuthill,  12  How.  387,  13  L.  Ed.  1034; 
Railroad  Co.  v.  Harris,  7  WaU.  574,  10  U 
EM.  100;  New  Eng.  Ry.  Co.  v.  Hyde,  101 
Fed.  397,  41  C.  C.  A.  404;  Roberts  v.  Ken- 
drick,  211  red.  970,  128  C.  C.  A.  468;  Robin- 
son V.  Furiber  (C.  G.)  189  Fed.  918;  Black 
on  Judgments,  {  510,  note  39. 

The  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  MORRIS.  MAIN,  and 
FULLERTON,  JJ.,  concur. 

(S7  Wash.  63«) 

STATE  V.  SULLIVAN.    <No.  14102.) 
(Supreme  Court  of  Washington.    Aug.  14, 1017.) 

1.  Tndicthent  and  Tnfobmation  C=>110(31) — 
Information— Sukficienct—Lanouao*  of 
Statute— "iNTOxicATiNO  Liquob." 

Under  Rem.  Code  1915,  {  62G2— 4,  prohibit- 
ing the  sale  of  any  intoxicating  liquor,  an  infor- 
mation, cbnrKing  that  defendant  did  anlawfully 
sell  one  bottle  of  spiritnoua  intoxicating  liquors, 
which  intoxicating  liquor  so  sold  was  capable  of 
being  used  as  a  beverage,  being  substantially  in 
the  language  of  the  statute,  was  sufficient,  in 
view  of  section  6262—2,  defining  the  phrase  "in- 
toxicatinc  liquor"  to  udude  whisky,  brandy, 
gin,  rum,  wine,  ale,  beer,  and  any  spirituous 
liquor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Intoxicat- 
ing Liqaor.] 

2.  IWTOSICATINO  LiQTTOBS  «=»223(3)— ISSUES— 
PSOOr  AND  Vakianoe. 

Under  information  charging  the  sale  of  one 
bottle  of  spirituous  intoxicating  liquor,  the  court 
properly  submitted  in  evidence  a  bottle  of  liquor 
and  evidence  that  it  was  wbisliy  or  spirituous, 
and  intoxicating. 

3.  Jury  <S=397(2),  105(3)— Di8QT7Ar.iFiCATioNS 

— ACQaAINTANCE  WITH  PROSECXTTOB. 

That  a  juror  was  acquainted  with  the  prose- 
cuting attorney  and  had  confidence  in  his  ability 
and  integrity  and  believed  in  the  prohibition 
law  did  not  disqualify  her. 


4.  CRimNAi.  Law  $=>409— Admissions— Vol- 
UNTART  Admissions  —  Evidence  —  Sutfi- 

OIBNCY. 

Where  the  testimony  for  the  prosecution  as 
a  whole  showed  that  the  admissions  were  volun- 
tarily and  freely  made,  they  were  properly  ad- 
mitted in  evidence,  it  not  being  necessary  to 
show  that  defendant  was  not  under  the  influ- 
ence of  fear  produced  by  threats,  in  the  absence 
of  a  counter  showing. 

6.  Criminal  Law  ^=»656(9)  —  Comments  on 
Evidence. 
That  in  a  colloquy  between  counsel  and  tbe 
court  the  court  stated  that  certain  evidence  did 
not  show  a  threat,  and  further  stated  what  the 
evidence  was,  was  not  error,  where  the  state- 
ment of  tbe  court  was  correct 

6.  Cbimimai,  Law  «=3ll63(4)  —  BaACKSTiNa 
Instructions— Prbsuhftioks. 

It  will  not  be  assumed  on  appeal  that  such 
an  inadvertent  and  inconsequential  thing  as 
bracketing  sentences  in  the  charge  unduly  in- 
fluenced the  jury,  and  that  they  did  not  consider 
the  instructions  as  a  whole. 

7.  Intoxicatino  Liquors  «=s»146(l)  —  Deliv- 
ery—EvinENcB—SuFFiciENcy. 

If  defendant  told  E.,  the  alleged  purchaser, 
where  the  liquor  might  be  found,  and  he  found  it 
at  such  place  and  took  possession,  there  was  a 
sufficient  delivery  to  constitute  tbe  transaction 
a  sale. 

8.  Criminal  Law  $=»730(10)— Harmless  Eb- 
Roii— Error  Cubed  bt  Instructions. 

Prosecutor's  remark,  "Counsel  for  defend- 
ant, not  having  offered  any  evidence,  may  carry 
his  bluff  one  step  further,"  was  without  preju- 
dice, in  view  of  the  fact  that  the  instruction  that 
no  unfavorable  inference  was  to  be  drawn  from 
defendant's  failure  to  testify  was  reiterated  at 
the  time  of  the  remark,  and  a  further  direction 
given  the  prosecutor  to  make  no  further  refer- 
ence to  tbe  subject. 

9.  Intoxicatino  Liquobb  ®=)238(5)  —  Evi- 
dence—Sufkicienct. 

In  a  prosecution  for  the  illegal  sale  of  liq- 
aor, evidence  held  sufficient  for  submission  of  the 
case  to  the  jury. 

10.  Cbiminal  Law  €=3829(16)  —  Ebboneous 
Requests— Refusal, 

The  court's  instruction  that  the  jury  were 
to  consider  the  bias  and  interest  of  all  the 
witnesses  was  sufficient  and  a  requested  instruc- 
tion, calling  siiecific  attention  to  tbe  character 
and  possible  bias  of  a  particular  class  of  wit- 
nesses, was  properly  refused. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;  C.  M.  Easterday, 
Judge. 

George  Sullivan  was  convicted  of  the  un- 
lawful  sale  of  intoxicating  liquors,  and  he 
aiq;)eals.    Affirmed. 

C.  D.  Cunningham,  of  (^entralla,  and  For- 
ney Sc  Ponder,  of  Chehalls,  for  appellant 
W.  H.  Cameron,  of  Centralla,  and  Floyd 
M.  Hancock,  of  Chehalls,  for  the  State. 

HOLCOMB,  J.  [1]  The  first  ground  upon 
which  appellant  seeks  a  reversal  of  the 
Judgment  upon  verdict  convicting  him  Is 
that  the  court  erred  in  overruling  bis  de- 
murrer to  the  information.  The  information 
charged  him  as  follows: 

"  •  •  •  Did  then  and  there  willfully  and 
unlawfully  sell  one  bottle  of  spirituous  intoxi- 
cating liquor,  being  about  one  quart  io  quantity, 
to  one  Wm.  Ebtep,  which  said  intoxicating  liq- 
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.aor,  ao  sold,  wm  capable  of  being  used  as  a  bev- 
erage." 

Our  statute  (|  6262 — 1,  Rem.  Code)  prohib- 
its the  sale  of  any  Intoxicating  liquor. 
Section  6262—2,  Id.,  defines  the  phrase  "In- 
toxicating liquor"  to  "Include  whisky,  bran- 
dy, gin,  rum,  wine,  ale,  beer,  and  any  spiritu- 
ous •  •  •  liquor."  The  Information 
charged  the  appellant  with  selling  a  pro- 
hlbfted  liquor,  "spirituous  Intoxicating  liq- 
uor," and  added  that  It  was  liquor  capable 
of  use  as  a  beverage.  The  charge  was  sub- 
etantlally  in  the  language  of  the  statute, 
and  was  so  stated  that  a  man  of  common 
understanding  could  easily  determine  the 
nature  of  the  offense  with  which  he  was 
charged.  This  was  all  that  was  essential. 
State  v.  Wright,  9  Wash.  96,  87  Paa  313; 
State  r.  Holedger,  15  Wash.  443,  46  Pac. 
652;  State  v.  Nelson,  39  Wash.  221,  81  Pac. 
721. 

"The  class  or  species  of  the  liquor  sold  is  not 
a  material  inKredient  of  the  offense,  and  the 
defendant  is  not  entitled  to  more  detailed  in- 
formation on  this  point,  if  the  other  allegations 
of  the  indictment  described  the  particular  trans- 
action with  sufficient  certainty  to  Identify  it." 
Black,  Intoxicating  Ijquors.  i  467;  Callahan  v. 
State,  2  Ind.  App.  417,  28  N.  E.  717, 

[2]  This  determination  disposes  also  of  ap- 
pellant's fourth  claim  of  error,  that  the 
court  erred  in  admitting  In  evidence  a  bottle 
of  liquor  and  evidence  that  It  was  whisky 
or  spirituous,  and  intoxicating. 

[8]  The  next  claim  is  based  upon  the  de- 
nial of  a  challenge  by  appellant  to  a  Juror. 
The  Juror,  Mrs.  Scbmld,  testified  on  voir 
dire  to  some  acquaintance  with  the  deputy 
prosecuting  attorney,  some  confidence  in 
his  ability  and  integrity,  and  a  belief  in  the 
prohibition  law.  She  apparently  did  not 
thoroughly  understand  many  words  and 
phrases  used  by  court  and  counsel,  but  she 
displayed  a  fairly  comprehensive  knowledge 
of  ordinary  English,  such  as  laymen  In  or- 
dinary walks  of  life  commonly  use.  The 
prosecuting  attorney  was  not  on  trial,  and 
this  Juror  evinced  no  special  partiality  for 
him  or  for  his  side  of  the  case  as  such. 
She  stated  that  she  would  not  believe  him 
rather  than  others  when  he  argued  to  the 
Jury.  She  had  an  undoubted  right  to  favor 
the  prohibition  law  exactly  as  she  might 
favor  any  other  criminal  law,  and  the  fact 
that  a  prospective  Juror  favors  any  penal 
statute  is  no  evidence  that  such  Juror  is 
prejudiced  against  any  person  accused  of 
violating  that  law.  In  fact,  the  answers 
of  this  Juror  convince  that  she  was  a  very 
unbiased  Juror.  The  trial  Judge,  who  saw 
and  heard  her  testify,  evidently  so  believed, 
and  exercised  his  undoubted  discretion  as 
trier  of  that  fact  in  denying  the  challenge 
for  cause.  We  can  see  no  abuse  of  discre- 
tion therein.  State  v.  Boyce,  24  Wash.  514, 
64  Pac.  719 ;  State  v.  Croney,  31  Wash.  122, 
71  Pac.  783 ;  State  v.  Montgomery,  67  Wash. 
192,  106  Pac.  771. 

[4]  The  court  permitted  the  state  to  show 


certain  admissions  of  appellant  oonoeming 
the  offense  charged  against  him  to  the  offi- 
cers who  had  him  tn  custody.  It  is  urged 
that  this  was  error  because  it  was  not  first 
shown  that  the  appellant  was  not  under  the 
Influence  of  fear  produced  by  threats  when 
he  made  them.  The  testimony  of  the  prose- 
cution as  a  whole  shows,  however,  that 
the  alleged  admissions  were  made  freely  and 
voluntarily;  that,  in  the  absence  of  a  coun- 
ter showing,  is  all-suffldent,  covering  the 
preliminary  essential  and  nesativlng  the 
idea  of  being  made  under  fear  produced  by 
threats.  State  v.  Mann,  39  Wash.  144,  81 
Pac.  561;  State  v.  Washing,  36  Wash.  485. 
78  Pac.  1019;  State  v.  Wilson,  68  Wash.  464, 
123  Pac.  795. 

[5]  Error  Is  assigned  upon  certain  state- 
ments of  the  court  as  being  prejudicial  com- 
ment on  the  evidence.  When  the  sheriff  of 
the  county,  a  witness  for  the  prosecution, 
was  upon  the  stand,  he  testified  as  to  an 
examination  of  the  appellant  by  the  prose- 
cuting attorney  in  the  presence  of  the  wit- 
ness and  other  witnesses,  and  that  the  fol- 
lowing, among  other  things,  occurred:  Stnde- 
baker  (prosecuting  attorney)  quizzed  the  vic- 
tim. He  talked  to  him  there.  He  (Stude- 
baker)  said  he  was  not  particular  about  ar- 
resting people  of  his  (Sullivan's)  kind,  but 
was  particular  to  get  the  man  who  furnished 
the  liquor;  said  he  would  be  inclined  to  be 
lenient  with  him  if  he  (Sullivan)  wanted 
to  tell  him  of  his  own  free  will  where  he 
got  the  liquor,  but  he  told  him  he  did  not 
need  to  talk  to  him  unless  he  wanted  to. 

"Q.  Did  he  say  anything  aboat  what  Judge 
Rice  would  do?  A.  No,  he  didn't  say  anything 
about  what  Judge  Rice  would  do  at  aU.  Q. 
Didn't  he  tell  him,  if  he  did  not  state  from 
whom  the  liquor  came  that  Judge  Rice  would 
give  him  from  30  to  60  or  90  days,  and  would 
not  give  him  a  fine  at  aU?  A.  No,  be  didn't  say 
Judfte  Rice  would  do  that.  He  told  him  under 
the  law  that  could  be  done;  he  could  do  that. 
Q.  Well,  what  waa  there  said  to  him  abont  that? 
A.  Why,  he  told  him,  he  says,  'If  you  don't 
want  to  tell,  of  course  there  is  no  leniency  com- 
ing to  yon.'  He  says,  'I  wiU  have  to  prosecute 
you,  and  yon  will  get  whatever  the  Judge  is  mind 
to  give  you,'  and  he  told  him— he  didn't  say  00 
days;  he  said  30  to  90  days." 

There  was  some  further  testimony  and 
some  colloquy  between  conns^  for  appellant 
and  the  prosecuting  attorney  and  the  court, 
counsel  for  appellant  Insisting  that  the  evi- 
dence above  quoted  showed  that  a  threat 
was  made  to  the  appellant  which  upon  Its 
face  disqualified  the  evidence  of  any  admis- 
sions on  the  part  of  appellant  Objections 
were  made  to  the  court  making  any  state- 
ment in  regard  to  what  the  evidence  was. 
The  court  said: 

"I  will  say  that  I  do  not  regard  any  testimony 
that  has  come  in  as  substantially  a  threat. 

"Mr.  Forney:  We  take  exception  to  your  hon- 
or's statement  to  the  jury.  He  stated  that  Mr. 
Foster  stated  that  the  court  would  give  him  from 
30  to  90  days  in  jail. 

"The  Court:  No,  he  did  not  say  that  He  said 
he  told  him  what  the  penalty  would  be;  said 
Studebaker  told  him  the  penalty  would  be  30  to 
90  days  in  jail. 
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"Mr.  EV>niey:  We  take  exeeptioa  to  your  hon- 
or'* statement  as  a  comment  on  the  evidence. 
>     "The  Court:   I  \rill  sustain  the  objection." 

It  is  obvious  that  what  the  court  stated 
the  evidence  was  conformed  exactly  to  the 
evidence  in  the  record.  It  is  also  obvious 
that  the  evidence  did  not,  in  any  way,  show 
any  threat  made  by  the  prosecuting  attorney, 
but  merely  a  statement  as  to  what  the  pen- 
alty of  the  law  might  be  in  case  of  a  con- 
viction for  the  offense.  The  court  com- 
mitted no  error  in  that  regard. 

[8]  Instmction  No.  4,  given  by  the  court, 
was  almost  a  precise  reproduction  of  the 
instmction  defining  a  reasonable  doubt  dis- 
cussed in  State  v.  Harsted,  66  Wash.  158, 110 
Pac.  24.  After  the  verdict  exceptions  were 
taken  to  this  instruction  on  the  ground  that 
It  was  verbose  and  argumentative,  and  that 
a  portion  was  bracketed  therein  by  lead  pen- 
cil marks,  as  follows: 

"It  docs  not  mean  that  the  state  should  prove 
conclusively,"  and  "and  very  few  things  in  the 
domain  of  human  knowledge  are  susceptible  of 
absolute  proof.    Absolute  proof  is  not  required." 

It  cannot  be  assumed  that  the  pencil  marks 
bracketing  these  sentences  were  made  by  the 
court  before  giving  the  instructions  to  the 
Jury;  and,  as  the  Jury  to<^  the  instructions 
to  the  Jury  room  with  them,  it  is  possible 
that  the  bracketing  Mras  done  by  some  Juror 
while  discussing  the  Instructions.  At  any 
rate,  there  is  no  showing,  and  we  cannot  pre- 
sume, that  such  an.  Inadvertent  and  inconse- 
quential a  thing  asi  the  bracketing  of  these 
sentences  by  pencil  marks  unduly  influenced 
the  jury,  and  that  the  Jury  did  not  consider 
the  instmctioiia  as  a  whole.  Instruction  No. 
4  as  a  whole  has  been  approved  by  this  court 
in  the  case  above  cited. 

[7]  It  is  also  urged  that  the  state,  even  If 
the  evidence  Justified  a  finding  of  a  Bale,  fail- 
ed to  prove  a  delivery,  and  especially  of 
the  kind  of  liquor  which  defendant  was 
charged  with  selling. 

The  evidence  is  that  accused  made  a  bargain 
to  sell  about  a  quart  of  liquor  to  £^tep  for  $2, 
and  said  that  he  wonid  leave  the  bottle  with 
the  liquor  behind  a  broom  in  a  water-closet  in 
the  pool  hall  where  appellant  worked,  and 
that  EJstep  would  find  it  there;  that  B>9tep 
went  to  the  water-closet,  found  the  bottle  of 
liquor  behind  a  broom  there,  and  took  it  with 
him  to  his  room  in  a  hotel.  This  constitutes 
a  sale  and'  delivery.  The  bargain  was  com- 
plete. It  was  not  necessary,  in  order  to  con- 
stitute 4  delivery,  for  the  bottle  to  be  handed 
from  the  band  of  appellant  into  the  hand  of 
Estep.  If  appellant  directed  Estep  where  the 
article  might  be  found  and  Bstep  found  It 
there  and  took  it  into  his  possession,  that, 
according  to  all  the  rules  that  we  ever  heard 
of,  would  constitute  a  sufficient  delivery  of 
the  thing  sold. 

[S]  It  is  strenuously  urged  that  there  was 
misconduct  on  the  part  of  the '  prosecuting 
attorney.  Appellant  did  not  himself  testify, 
nor  were  any  witnesses  placed  upon  the  stand 


in  his  behalf.  At  the  conclusion  of  the 
state's  case  a  motion  was  made  for  an  in- 
structed verdict  in  favor  of  appellant,  which 
was  denied.  In  the  argument  of  the  case  the 
prosecutor  made  the  following  remark: 

"Counsel  for  defendant,  not  having  offered  any 
evidence  here,  may  carry  his  bluff  one  step  fur- 
ther" 

— at  which  point  objection  was  made  that 
the  remark  constituted  prejudicial  conduct 
on  the  i)art  of  the  prosecutor,  upon  which  the. 
court  stated: 

"I  have  Instructed  the  Jury  in  the  instructions 
that  no  inference  is  to  be  drawn  against  defend- 
ant by  reason  of  his  not  taking  the  witness 
stand;  that  you  are  to  determine  the  question  of 
his  guilt  or  innocence  from  the  evidence  that  has 
been  introduced.  Counsel  will  refrain  from  mak- 
ing any  comment  upon  the  fact  that  he  has  not 
taken  the  stand." 

Some  further  -  colloquy  occurred  between 
the  counsel,  prosecutor  attempting  to  com- 
plete his  sentence,  and  finally  completing  it 
by  saying: 

"Counsel  may  carry  their  bluff  one  step  fur- 
ther by  not  making  any  argument  in  this  case. 
Let  them  do  as  they  like." 

The  court  had  instructed  the  Jury  that 
they  were  to  draw  no  inference  from  the 
fact  that  the  defendant  did  not  testify  in  his 
own  behalf,  and  upon  the  argument  of  the 
prosecutor  reiterated  the  instruction,  and  fur- 
ther directed  the  prosecutor  to  make  no  more 
reference  to  that  subject.  It  appears  that 
the  jury  were  poisltlvely  advised  of  the  law 
in  the  premises,  and  the  rights  of  the  aHpel- 
lant  were  fully  protected  by  the  court  upon 
the  argument  of  counsel,  and  no  prejudicial 
error  was  made. 

[I]  It  is  contended  that  there  was  no  suf- 
ficient evidence  to  warrant  the  case  going  to 
the  Jury.  Without  this  assignment  being  difi- 
cussed  at  length,  an  examination  of  the  rec- 
ord clearly  discloses  that  there  was  ample 
evidence  upon  which  to  convict  If  the  Jury 
believed  it;  and  there  was  no  contradiction 
thereof. 

[10]  The  instructtons  given  by  the  court  as 
a  whole  were  correct  Some  objection  Is 
made  to  the  refusal  of  the  court  to  give  an 
instruction  requested  by  the  appellant,  to  the 
effect  that,  if  they  found  from  the  evidence 
that  certam  men  were  employed  by  the  sher^ 
Iffs  office  to  obtain  evidence  against  the  ac- 
cused, greater  care  should  be  exercised  by 
the  Jury  in  weighing  the  testimony  of  sudi 
witnesses  by  reason  of  their  natural  and 
unavoidable  tendency  and  bias  of  mind  to 
construe  everything  against  the  accused. 
Certain  cases  are  dted  sustaining  such  In- 
struction, but  we  do  not  approve  them.  The 
court  instructed  the  Jury  in  conformity  with 
the  well-settled  practice  in  this  state  that  the 
jury  were  to  consider  the  interests  and  bias  of 
all  witnesses.  TtMit  Is  sufficient,  and  it  would 
be  Improper  for  the  court  to  call  specific  at- 
tention to  the  dutracter  or  possible  bias  of 
any  particular  class  ot  witnesses  and  author- 
ize the  Jury  to  weigh  their  evidence  with  a 
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different  rule  from  that  applied  to  others,  ex- 
cept In  the  case  of  accomplices  nnder  our 
well-recognized  rule. 

A  careful  examination  of  the  entire  record 
convinces  us  that  the  appellant  was  accorded 
a  fair  trial,  that  the  instructions  given  by  the 
court  were  appr<^riate  to  the  Issues  and 
correct  In  law,  and  that  the  requested  In- 
structions of  appellant  were  Incorrect  and 
were  properly  refused. 

The  Judgment  Is  therefore  affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  FULLEETON, 
and  PARKER,  Jjr.,  omcur. 

(97  Waab.  569) 

STATE  ex  rel.  HOWELL,  Secretary  of  State, 
y.  SUPERIOR  COURT  FOR  THURS- 
TON COUNTY  et  «1.    (No.  14800.) 

(Supreme  CTourt  of  Waahinxton.    Aug.  9,  1017.) 

Statutes  ®=»35^— Initiatitb  ard  Refeber- 
DUM  — Filing  or  Additional  Petitions  — 
Constitution  and  Statute. 
Under  Const,  art.  2,  (  1,  as  amended  (see 
Laws  1911,  p.  13G),  providing  that  referendum 
petitions  nfroinst  measures  passed  by  the  Legis- 
lature shall  be  filed  with  the  secretary  of  state 
not  later  than  90  days  after  final  adjournment 
of  the  LcKislature  which  passed  the  mensure, 
and  that  the  section  is  self-ezecutinc,  and  Laws 
1913,  p.  418.  to  facilitate  the  oper.ttion  of  the 
Initiative  and  referendum,  soctions  11  to  18, 
where  the  proponent  of  a  referendum  measure 
files  with  the  secretary  of  state  a  petition,  con- 
sisting of  a  number  of  petitions,  such  filing  does 
not  constitute  the  final  submixsion  of  the  peti- 
tion, in  the  sense  that  no  additional  petitions 
relating  to  the  same  referendum  can  be  filed  on 
behalf  of  the  original  proponent,  or  of  the  sign- 
ers of  the  original  petition,  within  the  00  days 
prescrihed  by  the  Constitution  for  the  filing  of 
referendum  petitions,  and  the  original  propon- 
ent, or  the  signers  of  the  filed  petition,  have  the 
right  to  have  signatures  upon  the  additional  pe- 
titions ranvasKpd  in  connection  with  the  original 
petitions  on  file. 

EUis,  C.  J.,  and  Morris  and  Main,  33.,  dissent- 
ing. 

En  Banc.  Writ  of  review  by  the  State  of 
Washlnirton,  on  the  relation  of  J.  M.  Howell, 
Secretary  of  State,  against  the  Superior 
Court  of  the  State  of  Washington  for  Thurs- 
ton 0)unty  and  Hon.  D.  F.  Wright,  Judge  of 
the  court,  to  reverse  a  ju'dgment  awarding  a 
writ  of  mandate  requiring  relator  to  file  ref- 
erendum petitions  and  canvass  the  names 
signed  thereto.     Judgment  affirmed. 

W.  V.  Tanner,  Atty.  Gen.,  and  Lindsay  L. 
Thompson,  Asst  Atty.  Gen.,  for  plaintiff. 
Prank  C.  Owlngs,  of  Olympla,  for  respond- 
ents. 

PARKER,  J.  The  relator,  1.  M.  Howell, 
as  secretary  of  state,  has  caused  to  be 
brought  to  this  court  by  writ  of  review,  and 
seeks  reversal  of,  a  judgment  of  tlie  superior 
court  for  Thurston  county,  awarding  a  writ 
of  mandate  requiring  him  to  file  referendum 
petitions  and  canvass  the  names  signed  there- 
to.   The  facts  are  not  in  dispute  and  may  be 


summarized  as  follows :  During  the  session 
of  the  Legislature  of  1917  there  was  passed.  ^ 
an'd  thereafter  on  February  19th  approved ' 
by  the  Governor,  an  act  restricting  importa- 
tion, sale,  use,  and  possession  of  Intoxicating 
liquors,  amending  Initiative  measure  No.  3, 
enacted  by  the  people  of  the  state  in  the  year 
1914.  Laws  1917,  p.  46.  On  February  20th 
one  E.  M.  Williams  filed  in  the  office  of  the 
secretary  of  state  papers  In  due  form  evi- 
dencing his  demand  and  proposal  to  have  or- 
dered by  petition  the  referring  of  the  above- 
mentioned  act  of  February  19th  to  the  peo- 
ple. On  March  1st  the  Attorney  General 
formulated  a  ballot  title  for  the  act  as  a 
referendum  measure.  Upon  the  ballot  title 
being  so  formulated,  the  proponent  Williams 
caused  to  be  printed  In  due  form  blank  pe- 
titions for  circulation  among  the  voters  of 
the  state.  These  petitions  were  signed  by  a 
large  number  of  persons  claiming  to  be  legal 
voters.  On  June  4th  the  proponent  Williams 
submitted  to  the  secretary  of  state  for  filing 
a  large  number  of  these  sigrne'd  petitions  at- 
tached as  one  petition.  The  secretary  receiv- 
ed and  filed  these  petitions,  and  commenced 
his  canvass  looking  to  the  final  determina- 
tion of  the  number  of  properly  authenticated 
signatures  of  legal  voters  signed  thereto.  On 
June  6th  the  proponent  Williams  submitted 
to  the  secretary  for  filing  several  additional 
petitions,  exactly  like  those  submitted  on 
.Tune  4th,  except  as  to  the  signatures.  There 
were  on  these  additionaV  petitions  390  signa- 
tures, purporting  to  be  those  of  legal  voters. 
When  the  ad'ditlonal  petitions  were  submitted 
to  the  secretary,  he  had  not  completed  the 
canvass  of  the  names  signed  to  the  previous- 
ly submitted  petitions,  an'd  the  number  of  sig- 
natures of  legal  voters  attached  to  the  pre- 
viously submitted  petitions  had  not  then  been 
ascertained.  Respondent  Williams  alleges 
that,  if  it  should  appear  that  there  are  not  a 
sufficient  number  of  signatures  of  legal  voters 
attached  to  the  petitions  submitted  on  June 
4th  to  call  for  the  referring  to  the  people  of 
the  act  of  February  19th,  there  will  be  more 
than  a  suffid^it  number  of  signatures  for 
that  purpose,  counting  the  signatures  of 
legal  voters  upon  the  petitions  submitted  on 
June  4tb  with  those  upon  the  petitions  sub- 
mitted on  June  6th.  The  secretary  refused  to 
receive  and  file  these  additional  petitions  and 
canvass  the  signatures  thereon  In  connection 
with  the  signatures  upon  the  petitions  sut^ 
mltted  on  June  4th. 

Thereupon  respondent  Williams  sought  In 
the  superior  court  of  Thurston  county  a  writ 
of  mandate,  requiring  the  secretary  to  re- 
ceive and  file  these  additional  petitions  and 
canvass  the  signatures  thereon,  together  with 
the  signatures  upon  the  petitions  submitted 
on  June  4th.  Trial  In  the  superior  court  re- 
sulted in  Judgment  awarding  a  writ  of  man- 
date as  prayed  for.  It  Is  the  reversal  of  this 
Judgment  which  Is  here  songht.    Our  prob- 
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tary  a  petition,  consisting  of  a  number  of 
sbeets  or  petitions,  sacli  as  tlie  law  pre- 
scribes, does  such  filing  constitute  the  final 
submission  of  such  petition,  In  the  sense  that 
no  additional  petitions  relating  to  the  same 
referendum  can  be  filed  in  behalf  of  the  orig- 
inal proponent  or  of  the  signers  of  such  filed 
petition  within  the  90  days  prescribed  by  our 
Gonstitutton  for  the  filing  of  referendum  pe- 
titions, and  the  original  proponent  or  the 
signers  of  the  filed  petition  have  the  tight 
to  have  signatures  upon  such  additional  pe- 
titions canvassed  In  connection  with  the  sig- 
natures upon  the  filed  petitions;  or,  stated 
conversely,  have  the  signers  of  such  addition- 
al petitions  the  right  to  have  the  signatures 
upon  such  previously  filed  petitions  canvass- 
ed In  connection  with  the  signatures  upon 
the  additional  petitions? 

Section  1,  art.  2,  of  our  Constitution,  as 
amended  (see  Laws  1911,  p.  136),  providing 
for  the  initiative  and  referendum,  reads  in 
part  as  follows : 

"Befcrcndum  petitions  against  measures  pass- 
ed by  the  Legislature  shall  be  filed  with  the  sec- 
retary of  state  not  later  than  ninety  days  after 
the  final  adjournment  of  the  session  of  the 
Legislature  which  passed  the  measure  on  which 
the  referendum  is  demanded.  •  *  •  This  sec- 
tion is  self-executing,  but  legislation  may  be  en- 
acted especially  to  facilitate  its  operation." 

While  this  section  of  the  Constitution  pro- 
vides generally  for  the  initiative  and  refer- 
endum, arid  purports  to  be  self-executing,  it 
would  se^m  somewhat  difficult  to  render  It 
effective  without  legislation.  So,  in  compli- 
ance therewith,  the  Legislature  of  1913  passed 
an  act  facilitating  the  operation  of  the  in- 
itiative and  referendum.  Laws  1913,  p.  418. 
That  act,  after  providing  for  the  filing  with 
the  secretary  of  state,  by  a  legal  voter  or  com- 
mittee or  drganlzation  of  voters,  of  a  demand 
or  proposal  for  the  referring  to  the  people 
of  an  act  passed  by  the  Legislature,  the  form- 
ulating by  the  Attorney  General'  of  a  ballot 
title  for  such  referendum  measure,  and  the 
form  of  petitions  to  l>e  circulated,  provides 
in  part  as  follows: 

"Sec.  11.  When  the  person,  committee  or  or- 
ganization proposing  any  such  initiative  measure 
or  demanding  any  such  referendum  •  •  • 
shall  have  secured  upon  any  such  referendum 
petition  the  signatures  of  thirty-  thousand  legal 
voters,  or  the  signatures  of  legal  voters  equal 
in  number  to  or  exceeding  six.  per  centum  of  the 
whole  number  of  electors  who  voted  for  Governor 
at  the  regular  gubernatorial  election  last  pre- 
ceding, he  or  they  may  submit  said  petition  to 
the  secretary  of  state  for  filing  in  his  office.  At 
the  time  of  submitting  such  petition  the  person, 
committee  or  organization  submitting  the  same 
shall  file  with  the  secretar;^  of  state  a  full,  true 
and  detailed  statement  giving  the  names  and 
post  office  addresses  of  all  persons,  corpora- 
tions and  organizations  who  have  contributed 
any  monies  to  aid  in  the  preparation,  publica- 
tion and  advertising  of  the  measure  and  the 
preparation,  circulation  and  filing  of  the  peti- 
tion, with  the  amount  contributed  by  each,  and 
a  full,  true  and  detailed  statement  of  all  expen- 
ditures, giving  the  amounts  expended,  the  pur- 
pose for  which  expended,  and  the  names  and  post 


by  the  affidavit,  of  the  person  or  some  member 
of  the  committee  or  organization  in  charge  of 
the  measure,  and  until  such  statement  is  filed 
the  secretary  of  state  shall  refuse  to  receive  such 
petition. 

"Sec.  12.  The  secretary  of  state  upon  any  such 
petition  being  submitted  to  him  for  filing  shall 
examine  the  same,  and  if  upon  examination  said 
petition  appear  to  be  in  proper  form  and  to 
bear  the  requisite  number  of  signatures  of  legal 
voters,  •  •  •  if  said  petition  be  a  referen- 
dum petition  ordering  and  directing  that  the 
whole  or  some  part  or  parts  of  a  bill  passed 
by  the  Legislature  be  referred  to  the  people  for 
their  approval  or  rejection  at  tlie  next  ensuing 
general  election  or  a  special  election  ordered  by 
the  Legislature,  and  such  petition  is  submitted  for 
filing  not  more  than  ninety  days  after  the  final 
adjournment  of  the  session  of  the  Legislature 
which  passed  the  bill,  the  secretary  of  state  shall 
accept  and  file  said  petition  in  his  office.    •    •    •  " 

Section  13  provides  for  an  api)eal  to  the 
superior  court  of  Thurston  county  from  a 
preliminary  de<dsion  of  the  secretary  of  state 
refusing  to  file  a  petition,  and — 
"in  case  no  appeal  is  taken  from  the  refusal  of 
the  secretary  of  state  to  file  said  petitions  witii- 
in  the  time  prescribed,  or  in  case  an  appeal  is 
taken  ond  the  secretary  of  state  is  not  required 
to  file  said  petitions  by  the  mandate  of  either 
the  superior  or  the  Supreme  Court,  the  secre- 
trary  of  state  shall  destroy  said  petitions. 

"Sec.  14.  If  the  secretary  of  state  accept  and 
file  any  such  initiative  or  referendum  petition 
upon  its  being  submitted  for  filing  or  if  lie  be 
required  to  file  the  same  by  the  court  he  shall 
forthwith,  in  the  presence  of  the  Governor,  or, 
if  the  Governor  be  alMcnt,  in  the  presence  of 
some  other  state  officer  and  in  the  presence  of 
the  persons  submitting  such  petition  for  filing, 
if  such  persons  desire  to  be  present,  detach 
the  sbeets  containing  the  signatures  and  certifi- 
cates and  cause  them  all  to  be  firmly  attached 
to  one  or  more  printed  copies  of  the  proposed 
initiative  or  referendum  measure  in  such  vol- 
umes as  will  be  most  convenient  for  canvassing 
and  filing,  and  shall  number  such  volumes  and 
file  the  same  and  stamp  on  each  thereof  the  date 
of  filing." 

Sections  15, 16,  and  17  provide  for  the  can- 
vassing by  the  secretary  of  the  signatures  up. 
on  the  filed  petitions,  with  a  view  of  finally  de- 
termining the  sufficiency  of  the  number  of 
legal  voters  signing  the  same  to  call  for  the 
referendum  of  the  act  in  question,  and  for 
appeal  from  the  decision  of  the  secretary  by 
any  citizen  who  shall  be  dissatisfied  with  his 
determination  that  there  is  not  a  sufflcient 
number  of  signatures  of  iegal  voters  upon  the 
petitions  to  call  for  the  referendum  of  the 
act.  Section  18  provides  that  the  secretary 
shall  canvass  and  count  the  names  on  the 
petition  within  30  days  after  its  filing.  •  Nei- 
ther the  Ctmstitutlon  nor  the  facilitating  act 
provides  in  terms  for  the  filing  of  the  addi- 
tional petitions. 

Counsel  for  the  secretary  contend  that, 
because  the  facilitating  act  does  not  in  terms 
authorize  the  filing  of  additional  petitions, 
and  because  the  Constitution  and  facilitating 
act  both  use  the  word  'petition"  in  the  singu- 
lar number  when  referring  to  the  filing  in  the 
office  of  the  secretary,  the  filing  of  the  peti- 
tions on  June  4th  constituted  a  final  submis- 
sion by  the  proponent,  and  all  the  signer^ 
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Of  those  petltlcns,  of  the  question  of  whether 
or  not  there  shall  be  a  referendum  of  the 
act,  even  though  the  90  days  prescribed  by 
our  Constitution  for  the  flllng  of  such  peti- 
tions had  not  expired.  Now,  If  we  were  deal- 
ing only  with  the  rights  of  Williams  as  the 
prc^onent  of  the  referendum  of  this  act.  It 
might  be  said  that  he  finally  snbmltted  his 
case  to  the  secretary  without  recall  and  with- 
out the  right  of  filing  additional  petitions, 
upon  the  filing  of  the  petitions  by  him  on 
Jane  4th.  But  OTen  that  could  result  only 
from  a  very  strict  construction  of  the  Con- 
stitution and  facilitating  act  We  are  to  re- 
member, however,  that  we  are  not  dealing 
with  the  rights  of  Williams  alone,  but  with 
the  rights  of  the  several  thousand  other  per- 
sons whose  names  are  signed  to  all  these  pe- 
tltlcns. Indeed,  his  rights  are  no  greater 
than  those  of  each  of  the  other  several  thou- 
sand signers,  both  of  tlie  petitions  submitted 
on  June  4th  and  the  petitions  submitted  on 
June  0th.  Are  all  these  petitioners,  signing 
petitions  exactly  alike,  asking  for  the  refer- 
ring to  the  people  of  this  same  act,  their  peti- 
tions all  being  submitted  for  filing  with  the 
secretary  within  the  DO  days  prescribed  by 
the  Constitution  for  the  filing  of  referendum 
petitions,  to  be  denied  the  right  to  have  their 
petitions  all  considered  as  one  petition,  and 
their  signatures  thereto  all  counted  and  can- 
vassed as  signatures  t9  one  petition,  simply 
because  they  did  not  cause  all  their  physical- 
ly separate  petitions  to  be  attached  together 
and  offered  for  filing  to  the  secretary  at  the 
same  moment?  We  think  to  answer  this 
question  in  the  afiBrmHtlve  would  do  violence 
to  the  spirit  of  the  Constitution. 

Nor  do  we  think  the  facilitating  act  calls 
for  any  sudi  interpretation.  Only  the  strict- 
est construction  of  the  Constitution  and  of 
that  act  could  lead  to  such  a  conclusion. 
Counsel  for  the  secretary  concede  that  It  Is 
not  necessary  for  all  the  signatures  to  be  at- 
tached to  a  paper  constituting  one  physical 
I>etition  as  it  Is  circulated  among  the  voters, 
as  manifestly  that  would  be  Impossible, 
though  the  Constitution  uses  the  word  "peti- 
tioa"  in  the  singular  number.  Yet  they  argue 
that  all  the  signatures  must  be  upon  peti- 
tions physienlly  attached  to  each  other  be- 
fore being  submitted  for  filing  to  the  secre- 
tary; that  Is,  that  the  petition  must  then  be 
physically  one  petition.  It  is  true  that  the 
secretary  Is  not  required  to  file  any  petition 
until  "upon  examination  said  petition  appear 
*  *  *  to  bear  the  requisite  number  of 
signatures  of  legal  voters";  tills  manifestly 
contemplating  only  a  tentative  examination, 
and  not  an  examination  for  the  purpose  of 
finally  determining  the  sufficiency  of  the 
number  of  signatures  of  legal  voters  to  the 
petition  to  call  for  a  referendum.  But  we 
thtuk  it  does  not  follow  that,  after  a  petition 
has  heen  jecelved  and  filed  by  the  secretary, 
it  is  his  duty  or  privilege  to  refuse  to  file 
additional  petitions  of  exactly  the  same  form 


with  other  signatures  thereon  asking  for  the 
same  referendum,  and  refuse  to  count  and 
canvass  the  names  thereon,  together  with  the 
names  on  petitions  already  received  and  fil- 
ed by  him,  when  such  additional  petitions 
are  submitted  for  filing  within  90  days  fol- 
lowing the  adjournment  of  the  I^egislature, 
as  these  additional  petitions  were  submitted 
for  filing.  We  think  the  snbmltted  addi- 
tional petitions  and  the  previously  filed  peti- 
tions then  became  in  legal  effect  one  petition. 
We  do  not  view  this  problem  as  one  anal- 
ogous to  amendatory  or  supplemental  plead- 
ings, OS  counsel  for  the  secretary  seem  to  do. 
It  appears  to  us  to  t>e  more  analogous  to  the 
bringing  of  additional  interested  parties  Into 
a  cause,  where  the  rights  of  such  additional 
parties  are  not  Impaired  by  any  statute  of 
limitation,  and  where  the  rights  of  such  addi- 
tional parties  rest  upon  the  same  facts  as 
do  the  rights  of  the  original  parties.  Sup- 
pose that  the  proponent  Williams  had  with- 
held from  filing  the  petitions  he  submitted  to 
the  secretary  on  June  4th,  and  submitted 
those  petitions  together  with  those  submitted 
on  June  6th.  Manifestly  the  secretary  would 
not  have  been  warranted  in  rejecting  such 
petitions ;  it  being  conceded  by  him  that  the 
petitions  as  a  whole  appear  to  bear  the  requi- 
site number  of  signatures  of  l^al  voters  to 
call  for  the  referendum.  Again  we  ask,  is 
it  possible  that  the  several  thousand  signers 
of  these  petitions,  l>oth  those  signing  the  pe- 
titions submitted  on  June  4th  and  those  sign- 
ing the  petitions  submitted  on  June  6th,  shall 
be  deprived  of  the  right  to  have  all  their 
signatures  counted  and  canvassed  as  signers 
of  one  petition,  whldi  we  think  it  is  in  legal 
effect,  simply  because  one  of  their  number, 
to  wit,  the  proponent  Williams,  happened  to 
submit  to  the  secretary  a  number  of  signed 
petitions  attached  together  as  one  petition  be- 
fore the  time  for  filing  such  petitions  had 
expired?  We  find  nothing  In  the  Constitution 
or  law,  nor  upon  the  face  of  any  of  the  peti- 
tions, making  Williams,  as  the  original  pro- 
ponent of  the  referendum,  agent  for  any  of 
the  signers  of  the  petitions,  in  the  sense 
that  be  was  authorized  to  file  any  number  of 
petitions  he  might  elect  as  one  petition,  and 
thereby  finally  submit  the  case  of  the  signers 
of  such  petitions  and  of  all  others  who  de- 
sired to  sign  such  petitions  to  the  secretary 
for  final  determination  as  to  the  snfflciency 
of  the  number  of  legal  voters  asking  for  the 
referendum,  before  the  expiration  of  the  90 
days  following  the  adjournment  of  the  IJegis- 
lature.  To  hold  that  Williams  was  such  an 
agent  would  In  effect  defeat  the  right  of  all 
the  signers  of  petitions  exactly  alike,  asking 
for  the  same  referendum,  snbmltted  within 
the  90  days  prescribed  by  our  Constitution, 
to  have  canvassed  as  upon  one  petition  all 
the  names  signed  to  such  petitions.  We  think 
this  right  of  the  signers  of  petitions  which 
are  separate  only  In  a  physical  sense  is  not 
to  be  defeated  by  the  mere  fact  of  their  petl- 
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tlons  bdns  sabmltted  at  different  times, 
when  all  are  sabmltted  within  90  days  fol- 
lowing the  adjournment  of  tbe  Legislature 
pa&slng  tbe  act  sougbt  to  be  referred  to  tbe 
Iteople.  In  other  words,  we  tbink  such  physi- 
cally separate  petitions  constitute  one  peti- 
tion, submitted  as  of  the  date  of  tbe  sub- 
mission of  tbe  last  <Hie.  Any  other  view, 
we  think,  would  do  violence  to  the  spirit  of 
the  C!onstitution. 

Whatever  divergence  of  opinion  there  may 
be  among  tbe  courts  touching  the  meaning 
of  constitutional  or  statutory  provisions  re- 
lating to  the  initiative  and  referendum,  we 
tblnk  it  safe  to  say  tliat  all  courts  that  have 
spoken  upon  tbe  subject  agree  that  sucfa 
provisions  are  to  be  liberally  construed,  to 
tbe  end  that  these  popular  legislative  rights 
of  the  people  reserved  in  tbe  sevieral  Con- 
stitutions where  found  may  be  preserved 
and  rendered  effective.  In  State  ex  rel.  Case 
V.  Superior  Court,  81  Wash.  623,  632, 143  Pac. 
461,  463  (Ann.  Cas.  1916B,  838),  we  said: 

«  •  •  •  It  ia  worthy  of  note,  and  that  we 
keep  in  mind  as  we  proceed,  that  these  initiative 
ana  referendum  provisions  of  our  Constitution 
are  all  embodied  in  one  section,  which  contains 
these  words:  'This  section  is  self-executinp,  but 
legislation  may  be  enacted  especially  to  facilitate 
its  operation.  It  was  in  compliance  with  this 
language  that  the  Legislature  passed  the  act  of 
1013,  the  material  portions  of  which  we  have 
above  reviewed,  declaring,  in  tbe  title  of  that 
act,  that  it  is  'to  facilitate  the  operation  of  the 
provisions  of  section  1  of  article  2  of  the  Consti- 
tution relating  to  the  initiative  and  referendum.' 
Thtis  there  is  strongly  suggested,  in  the  language 
of  the  Constitution  and  this  law,  a  required  lib- 
eral construction,  to  the  end  that  this  constitu- 
tional right  of  the  people  may  be  facilitated,  and 
not  hampered,  by  either  technical  statutory  pro- 
visions or  technical  construction  thereof,  fur- 
ther than  is  necessary  to  fairly  guard  against 
fraud  and  mistake  in  the  exercise  by  the  peo- 
ple of  this  constitutional  right." 

WhUe  three  of  tbe  Judges  dissented  from 
tbe  conclusion  reached  by  the  majority  in 
that  case,  none  dissented  from  this  view. 
Manifestly  there  is  nothing  in  our  conclu- 
sion here  reached  that  will  in  the  least  im- 
pair the  effectiveness  of  the  facilitating  act. 
In  80  far  as  it  lo<^  to  the  prevention  of 
fraud  and  mistake  in  the  exercise  by  the 
people  of  this  constitutional  right  There 
are  in  tbe  facilitating  act  four  provisions 
whldi  it  la  claimed  argue  against  our  om- 
clusion.  The  argument  that  our  conclusion  is 
out  of  harmony  with  the  provisions  of  sec- 
tion 12  above  quoted,  authorizing  tbe  secre- 
tary to  refuse  to  file  a  petition  unless  It  ap- 
pear to  bear  tbe  requisite  number  of  signa- 
tures, we  think  is  answered  by  our  obaerva- 
tlons  already  made. 

It  is  further  argued  that  our  concluslcm 
is  out  of  harmony  with  tbe  provision  of  sec- 
tion 11  above  quoted,  requiring  the  filing 
with  tbe  petitions  of  detailed  statements  of 
ex]£)enditures  incident  to  tbe  procuring  of 
signatures  to  petitions  and  promoting  or 
bringing  about  a  referendum.  It  is  conceded 
that  this  was  done  upon  the  filing  of  these 
petitions.    We  see  no  reason  why  this  cannot 


be  dcme  each  time  i>etltlon8  are  filed  within 
the  90  days  following  tbe  adjournment  of 
the  Legislature,  and  tbe  fact  that  tbe  secre- 
tary must  require  tbe  filing  of  such  an  ac- 
coimt  before  receiving  i)etltions  manifestly 
does  not  prevent  him  from  requiring  it  each 
time  petitions  are  filed. 

It  Is  further  argued  that  our  conclusion  is 
not  in  harmony  with  the  provision  of  section 
14  above  quoted,  relating  to  the  detaching 
of  the  sheets  containing  tbe  signatures  and 
attaching  them  to  one  or  more  printed  copies 
of  the  petitions  and  measure,  and  binding 
them  In  volumes  for  tbe  conv^ence  of  can- 
vassing upon  tbe  filing  of  the  petitions.  Like 
tbe  matter  of  filing  the  statement  of  expend- 
itures mentioned,  we  see  no  reason  why  this 
may  not  be  done  at  tbe  time  each  filing  is 
made  within  tbe  90  days  following  the  ad- 
journment of  tbe  Legislature. 

It  is  further  argued  that  our  conclusion 
is  out  of  harmony  with  tbe  provision  of  sec- 
tion 13  above  quoted,  authorizing  the  secre- 
tary of  state  to  destroy  the  pejltiona  which 
ar^  sutxnltted  to  him  and  found  upon  bis 
preliminary  examination  not  to  contain  tbe 
requisite  number  of  signatures  to  call  for 
a  referendum.  Counsel  seem  to  assume  Chat 
this  has  reference  to  the  destruction  of  peti- 
tions found  to  be  Insufiiclent  by  reason  of 
lack  of  sufficient  number  of  signatures  of 
legal  voters  after  the  secretary  has  finally 
determined  such  insufilclency.  But  we  tbink 
it  has  no  reference  to  tbe  destruction  of  pe- 
titions which  are  received  and  filed  by  him. 
Therefore,  when  these  additional  petitions 
were  tendered  for  filing  with  tbe  secretary, 
there  were  in  his  possession  the  petitions 
filed  on  June  4th,  for  the  purpose  of  final 
determination  by  him  of  tbe  question  of  the 
sufficiency  of  tbe  number  of  signatures  ot>- 
tained  to  call  for  a  referendum.  When  the 
additional  petitions  were  submitted  for  fil- 
ing on  June  6th.  it  was  in  effect  a  demand 
for  the  filing  of  such  additional  petitions, 
and  a  retlUng  (if  necessary)  as  of  that  date 
of  tbe  petitions  submitted  on  June  4th,  and 
for  the  consideration  of  all  the  petitions  a« 
one  petiUon.  This,  we  think,  the  propon«it 
Williams,  or  any  other  signer  of  any  of  the 
petitions,  liad  the  right  to  have  done. 

We  conclude  that  both  tbe  language  and 
the  spirit  of  the  Constitution  and  tbe  facili- 
tating act  call  for  an  afi!lrmance  of  the  Judg- 
ment of  the  superior  court  The  decision  of 
the  Supreme  Court  of  Arkansas  In  Hanunett 
V.  Hodges,  104  Ark.  610,  149  S.  W.  667, 
deals  with  a  problem  much  like  that  here 
involved,  wherein  tbe  views  in  that  court 
are  expressed  quite  In  barmony  with  our 
conclusion  here  reached. 

The  Judgment  Is  affirmed. 

MOUNT,  HOLCOMB,  BTJLLEKTON,  and 
CHADWICK,  JJ.,  concur. 

MORRIS,  J.  I  am  unable  to  concur  in  the 
majority  view,  and  briefly  state  my  reasons: 
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The  sufficiency  of  the  petition  is  to  be  de- 
tennlned  by  the  Constitution  and  facilitating 
act,  neither  of  which  permits  the  filing  of 
additional  or  supplemental  petltiona  I 
agree  that  as  many  petitions  may  be  filed  as 
there  are  persons  desiring  to  file  them,  but 
the  plain  construction  of  both  Constitution 
and  statute  Is  that  each  petition  must  be 
complete  in  Itself.  When  Williams  filed  his 
first  petition,  his  rights  were  exhausted.  If 
the  petition  thus  filed  was  defective  or  want- 
ing in  any  requirement,  petitions  subsequent- 
ly filed  by  himself  or  others  cannot  be  tacked 
onto  the  first  petition  to  cure  or  amend  Its 
defects.  The  facilitating  act  must  be  read 
as  a  whole,  In  the  light  of  the  orderly  pro- 
cedure It  purposed  to  effect  When  so  read, 
Its  ptoTisions  plainly  place  no  duty  upon  the 
secretary  of  state  to  file  any  petiUon  until 
upon  examination  it  appears  to  meet  the  re- 
quirements of  the  facilitating  act  as  to  the 
requisite  number  of  signatures  of  legal  vot- 
ers. The  secretary  of  state  is  not  required 
to  examine  every  paper  filed  in  hla  ofljce, 
to  ascertain  whether  in  the  aggregate  they 
contain  the  necessary  number  of  names.  He 
is  to  examine  that,  and  that  only,  which  un- 
der the  statute  is  filed  as  a  petition,  and 
when  so  filed  and  so  examined  Ills  duty  is  at 
an  end. 

There  being  no  duty  imposed  by  the  law, 
it  follows  that  the  decree  cannot  compel  the 
secretary  of  state  to  act  An  enlargement 
Of  these  views  might  make  my  position  plain- 
er. As  here  stated,  they  will,  however,  be 
sufficient  to  indicate  my  reasons  for  dissent 

BLIjTS,  C.  J.,  and  MAIN.  J.,  c<mcur  in  the 
dissent  written  by  MORRIS,  J. 


(V7  Waab.  5»S) 

STATE  V.  ALDRICK.    (No.  14162.) 
(Supreme  Court  of  Washington.    Aug.  13, 1917.) 

1.  Rape  «=>48(2)—Bvidbnoe— Complaint. 

In  a  prosecution  for  rape,  the  fact  that 
prosecutrix  made  complaint  after  the  occurrence 
may  be  shown  in  evidence,  either  by  her  testi- 
mony or  by  the  person  to  whom  the  complaint 
was  made;  but  the  details  or  particulars  of  the 
complaint  are  subject  to  objection.  Evidence  of 
the  fact  of  complaint  is  not  admissible  as  part 
of  the  res  gestae,  but  as  tending  to  confirm  the 
testimony  of  the  complaining  witness. 

2.  CbiminaI/  Law   €=>1169(1)  —  Appeal  — 
Habmless  Ebbob. 

In  a  prosecution  for  rape,  where  defendant, 
testifying,  denied  his  guilt,  and  the  question  of 
fact  was  for  the  jury,  the  admission  in  evidence 
of  the  details  of  the  complaint  made  by  the  com- 
plaining witness  to  her  father  was  not  harmless. 

Department  1.  Api)eal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Arthur  Aldrick  was  convicted  of  rape,  and 
he  appeals.  Reversed,  and  cause  remanded 
for  new  trial. 


Robertson  ft  Miller,  of  Spokane,  for  appel- 
lant. John  B.  White  and  Harry  G.  Kinxel, 
both  of  Spokane,  for  the  Statew 

MAIN,  J.  The  defendant  tn  this  case  was 
charged  by  Information  with  the  crime  of 
rape,  committed  upon  a  female  child  under 
the  age  of  15  years.  The  trial  resulted  in  a 
verdict  of  guilty.  From  the  Judgment  en- 
tered upon  this  verdict,  the  defendant  ap- 
peals. 

The  facts,  briefiy  stated,  are  these:  The 
appellant,  on  the  23d  day  of  July,  1916,  was 
living  at  the  home  of  the  father  of  the  prose- 
cuting witness,  and  had  been  making  his 
home  there  for  a  few  months  previous  to 
that  time.  On  the  evening  of  the  day  men- 
tioned. In  the  dining  room  of  the  home,  at 
about  the  hour  of  9:30  o'clock,  the  oifense  is 
claimed  to  have  been  committed.  The  father 
of  the  prosecuting  witness  was  employed  in 
a  restaurant,  and  worked  from  7  o'clock  in 
the  evening  until  7  o'clock  in  the  morning. 
An  uncle  of  the  prosecuting  witness  was  in 
the  house  at  the  time.  In  an  upstairs  room. 
Immediately  after  the  occurrence,  the  ai>pel- 
lant  was  arrested  by  two  police  officers,  who 
had  observed  the  commission  of  the  offense 
through  a  window  of  the  bouse;  the  dining 
room  at  the  time  being  lighted.  Two  young 
men  testified  that  from  a  room  in  the  ad- 
Joining  house  they  had  observed  a  similar  oc- 
currence a  few  evenings  previous.  This  be- 
ing reported  to  the  chief  of  police,  the  two 
ofiicers  mentioned  were  detailed  upon  the 
matter.  The  day  following  the  commission 
of  the  crime,  the  appellant  signed  a  written 
confession  In  the  presence  of  two  or  three 
persons,  who  testified  as  witnesses.  Cpon 
the  trial,  the  appellant  repudiated  the  con- 
fession, in  that  he  did  not  read  It  before 
signing,  and  did  not  know  Its  contents. 

[1]  Shortly  after  the  occurrence,  the  unde 
took  the  child  to  the  restaurant  where  her 
father  was  at  work,  but  no  conversation  took 
place  t>etween  the  child  and  the  father  at 
that  time;  the  latter  directing  the  uncle  to 
take  her  home  and  saying  that  he  would  see 
her  the  next  morning.  The  police  olBcers,  or 
one  of  them,  previous  to  this  visit,  and  the 
uncle  at  the  time,  informed  the  father  what 
had  taken  place.  On  the  following  morning, 
at  about  7:30  o'clock,  the  father  returned 
home  and  had  a  conversation  with  his  daugh- 
ter, in  which  she  detailed  to  him  the  particu- 
lars of  the  offense  and  what  the  appellant 
had  told  her  as  an  inducement  Upon  the 
witness  stand,  the  father,  over  objection,  was 
permitted  to  detail  what  his  daughter  had 
told  him  on  the  morning  following  the  occur- 
rence, and  this  presents  the  prlndpal  ques- 
tion here  for  determination.  The  rule  is 
well  settled  in  tills  state  that  the  fact  that 
the  ravished  person  made  complaint  after  the 
occurrence  may  be  shown  in  evidence,  either 
by  the  testimony  of  the  complaining  witness 


4E3For  other  casn  see  ■ame  topto  and  KEY-MOUBBR  in  all  Kay-Numb«r*d  Digtsta  and  ladazw 


Digitized  by 


Google 


Wash.) 


BICHABDSON  t.  CITY  OF  SBATTIiE 


1131 


or  by  the  person  to  whom  the  complaint  was 
made.  This  rule  la  recognized  by  the  aK>el- 
lant,  but  It  la  claimed  that  It  does  not  go  ao 
for  as  to  permit  the  details  or  particulars  of 
the  complaint  to  be  related.  As  to  whether 
such  details  or  particulars  may  be  offered  in 
evidence,  the  authorities  generally  are  in 
conflict;  but  this  court  has  adopted  the  view 
that,  while  the  complaint  may  be  shown,  the 
detaUs  or  particulars  are  subject  to  objec- 
tion. In  State  v.  Hunter,  18  Wash.  670,  52 
Pac.  247,  the  two  lines  of  authorities  are  re- 
ferred to  and  considered,  and  the  rule  is 
there  announced  that  the  particulars  of  the 
complaint  may  not  be  shown'.  It  is  there 
said: 

"After  a  pretty  thorough  examination  of  the 
cases,  we  think  the  better  rule  ia  to  restrict  the 
eTideoce  to  the  fact  of  cotnplamt,  and  that  any- 
thing beyond  that  is  hearsay  of  the  most  dan- 
gerous character," 

In  State  v.  Grlffln,  43  Wash.  591,  86  Pac. 
951,  11  Ann.  Cas.  95,  the  holding  in  that  case 
is  referred  to  with  approval.  It  follows, 
therefore,  that  it  was  error  for  the  trial 
court  in  the  case  now  under  consideration  to 
permit  the  father  to  relate  upon  the  witness 
stand  the  facts  as  his  daughter  had  detailed 
them  to  him  on  the  morning  following  the 
occurrence. 

The  state  argues  that  this  conversation  be- 
tween the  father  and  the  daughter  was  a 
part  of  the  res  gestse,  and  therefore  admissi- 
ble ;  but  the  rule  permitting  the  fact  of  com- 
plaint to  be  shown  is  not  based  upon  the  the- 
ory that  it  Is  a  part  of  the  res  gestse,  but  up- 
on the  fact  ttiat  it  tends  to  confirm  the  testi- 
mony of  the  person  ravished,  as  is  pointed 
out  in  State  v.  Grlffln,  supra.  The  daughter, 
in  her  conversation  with  her  father,  narrated 
the  occurrence  of  the  previous  evening.  This 
was  not  the  utterance  of  instinctive  words. 
In  1  Wharton's  Criminal  Evidence  (10th  Ed.) 
i  262,  it  is  said: 

"Res  geste  are  events  speaking  for  themselyes, 
through  the  instinctive  words  and  acts  of  partic- 
ipants, but  are  not  the  words  and  acts  of  par- 
ticipants when  narrating  the  events.  What  is 
said  or  done  by  participants  under  the  immedi- 
ate spur  of  a  transaction  becomes  thus  part  of 
the  transaction,  because  it  is  then  the  transac- 
tion that  thus  speaks.  In  such  cases  it  is  not 
necessary  to  examine  as  witnesses  the  persons 
who,  ns  participators  in  the  transaction,  thus  in- 
stinctively spoke  or  acted.  What  they  did  or 
said  is  res  gesta;  it  is  part  of  the  transaction 
itself," 

[2]  It  Is  said,  however,  that,  even  though 
It  was  error  to  permit  the  father  to  detail 
what  his  daughter  had  told  him,  it  was  not 
prejudicial,  because  the  evidence  overwhelm- 
ingly established  the  appellant's  guilt.  Even 
though  the  other  evidence  otTered  was  very 
concluslTe  as  establishing  the  guilt  of  the 
accused,  this  would  not  Justify  a  holding 
that  illegal  evidence  upon  the  vital  Issue  In 
the  case  was  not  prejudicial  to  him.  The  ap- 
pellant, testifying  in  his  own  behalf,  denied 
his  guilt.    The  question  of  fact  was  for  the 


Jury.  Tills  Is  not  one  of  those  cases  where 
it  can  be  said  that  the  error  was  only  techni- 
cal, or  was  not  prejudicial  to  the  rights  of 
the  accused.  The  evidence  offered  and  re- 
ceived was  not  admissible  under  the  previ- 
ous declaration  of  this  court  in  the  Hunter 
Case,  supra,  and  the  Grlffln  Case,  which  fol- 
lowed it  For  this  error  the  case  must  be  re- 
versed. 

The  appellant  makes  three  other  assign- 
ments of  error,  all  of  which  relate  either  to 
the  ruling  of  the  trial  court  in  rejecting  of- 
fered testimony  or  limiting  the  scope  of  the 
cross-examination  of  the  state's  witnesses. 
While  these  objections  are  argued  briefly,  we 
think  they  do  not  present  questions  for  de- 
tailed discussion.  In  the  rulings  challenged 
by  these  assignments,  there  is  no  reversible 
error.  The  one  prejudicial  error  is  that 
above  indicated. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

ELLIS,  C.  J.,  and  CHADWICK  and  MOa- 
RIS,  JX,  concur. 

(97  Wash.  621) 
BICHABDSON  v.  CITT  OF  SEATTLE. 
(No.  13914.) 

(Supreme  Court  of  Washington.    Aug.  4,  1917.) 

1.  Municipal  Cobposatioks  «=»769(3)  — 
Public  Street— Duty  of  Crrr. 

Where  a  dty  left  a  platted  street  open  to 
use  and  travel,  with  notice  that  it  was  so  used,, 
the  street  was  a  public  street,  which  the  city 
was  required  to  keep  in  ordinary  repair,  though 
it  was  not  required  to  grade  and  improve  it  for 
its  full  width,  or  to  reduce  its  grades  to  the 
grades  to  the  greatest  extent  possible;  the  pub- 
lic having  notice  of  all  its  grades  and  being  ac- 
cordingly bound  to  use  necessary  care. 

2.  Municipal  Cobporatio.'^s  «=»821(23)— Dk- 

FECTIVK        STKEET— CONTRIBUIOBT       NEGLI- 
GENCE. 

Where  the  driver  of  a  one-borse  wagon 
down  a  steeply  graded  street  did  not  know  of 
the  street's  defective  condition,  there  being  a 
"chuck  hole''  in  the  roatlbed,  and  he  'used  all 
possible  care  in  going  down  the  descent  by  set- 
tin?  the  brakes  of  his  wagon,  be  was  not  guilty 
of  contributory  negligence  as  a  matter  of  law. 

3.  Municipal  Cobpobattons  €=»819(6)— De- 
fect IN  SiBEET— Implied  Notice  to  City— 
Sufficiency  of  Evidence. 

In  an  action  against  a  city  for  injuries  to 
a  wagon  driver  in  descending  a  steeply  graded 
street,  when  the  front  wheel  of  his  wagon  slip- 
ped into  a  "'chuck  hole,"  evidence  that  the  de- 
fect in  the  street  had  caused  previous  accidents 
held  sufficient  to  support  implied  notice  to  the 
city  of  the  defect. 

4.  MiTNICIPAL       Cobpobations       43»S12(0)  — 

Claiu  fob  Injubdes— "Dttbiko." 
Where  the  claim  against  a  city  of  a  wagon 
driver,  injured  in  descending  a  steeply  graded 
and  defective  street,  stated  that  the  driver  had 
lived  in  the  dty  "during  the  past  year"  at  a 
given  address,  the  claim  compUed  with  state 
law  in  giving  the  driver's  place  of  residence  for 
six  months  immediately  prior  to  filing,  since 
"during"  means  "throughout  the  course  of,"  and 
"throughout  the  continuance  of  (quoting  Words 
and  Phrases,  During). 
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5.  Appeai,  and  fesKOB  «S31081(1)— Pkesuiip- 
TIONB  Fatorino  Tbiai.  Ooubt. 
In  an  action  against  a  d^  for  injuries  on  a 
defective  street  to  the  driTer  of  a  wagon,  where 
the  trial  court  declared  he  did  not  take  into  con- 
sideration any  yiew  of  the  premises  where  the 
accident  happened  when  rendering  his  decision, 
but  rendered  it  entirely  on  the  evidence,  the  Su- 
preme Court  cannot  presume  there  was  any- 
thing prejudicial  to  the  city  in  the  Tiew  ot  the 
premises  by  the  court. 

Departmoit  2.  Appeal  from  Superior 
Covrt,  King  County;  Samuel  H.  Steele, 
Judge. 

Action  by  B.  A  Richardson  against  the  Clt7 
of  Seattle.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Hu^  M.  Caldwell  and  James  A  Dougan, 
both  of  Seattle,  for  appellant.  Gill,  Hoyt  & 
Frye  and  Frank  E.  Boyle,  all  of  Seattle,  for 
respondent 

HOIjCOMB,  J.  This  case  arises  from  an 
injury  received  by  respondent  while  he  was 
driving  a  one-horse  wagon  down  a  very  steep 
hill  on  a  roadway  known  as  Atlantic  street 
in  Seattle.  The  injury  occurred  on  July  21, 
1910,  at  a  point  about  30  feet  east  of  the  In- 
tersection of  Atlantic  street  with  Ninth  Ave- 
nue South.  Tbe  left  front  wheel  of  respond- 
ent's wagon  dropped  Into  a  chuck  hole  In  the 
street  at  the  bottom  of  a  steep  descent,  caus- 
ing the  wagon  to  lurch  and  tip,  throwing  re- 
spondent to  the  ground  with  great  force  and 
violence,  and  causing  the  Injury  set  forth  In 
his  CMnplalnt.  The  street  is  open,  but  not 
graded.  The  beaten  track  or  roadbed  proper 
ts  not  straight,  but  curved.  The  grade  easter- 
ly from  the  point  of  the  accident  for  a  short 
distance  Is  from  15  to  20  per  cent  to  a  level 
Idace  In  Atlantic  street,  and  thence  easterly 
to  Tenth  Avenue  South  the  grade  is  about  25 
per  cent  Tenth  Avenne  South,  at  the  point 
of  its  intersection  with  AtianUc  street  Is 
graded,  and  the  approach  to  Atlantic  street 
leveled  off,  so  that  the  grades  of  the  two 
streets  conform.'  Mnth  Avenue  South  was 
graded  to  a  point  where  It  Intersects  Atlantic 
street  Respondent's  testimony  tended  to 
show  that  the  chuck  hole  which  caused  his 
wagon  to  Inrcb  and  tip  was  filled  at  the  time 
with  "soupy"  mud,  so  he  could  not  tell  that 
It  was  deep  and  dangerous.  Respondent 
started  down  Atiantic  street  from  Tenth  Ave- 
nue South  to  Ninth  Avenue  South.  The  first 
half  of  the  distance  between  those'  avenues  Is 
very  steep,  and  the  surface  of  the  road  Is 
hard  and  smooth,  so  that  an  ordinary  wagon 
wheel  would  slide  over  the  same,  and  re- 
spondent for  that  reason  used  a  rough  lock 
on  a  rear  wheel  of  his  wagon  to  hold  It  back 
on  the  steepest  part  of  the  descent  At  the 
middle  of  the  block  there  Is  an  alley;  the 
street  Is  fairly  level  at  that  point,  and  from 
there  on  down  to  Ninth  avenue  the  street  Is 
not  so  steep.  The  surface  of  the  ground  at 
that  time  was  soft  and  wet,  so  that  when  re- 
spondent came  down  over  the  steepest  por- 


tion of  the  Toaa  to  the  levd  place,  be  re- 
moved the  rough  lock  and  applied  the  ordi- 
nary brake  to  his  wagon,  as  In  such  ground 
the  wheels  would  take  hold.  He  was  familiar 
with  this  street  had  traveled  over  it  for 
years  but  had  not  been  over  this  portion  of 
the  street  for  a  period  of  a  month  or  6  weeks, 
and  testified  that  the  road  was  all  right  at 
the  bottom  of  the  hill  the  last  time  he  was 
over  It,  in  June  preceding  the  accident 
There  was  testimony  that  the  street  cmnmls- 
sloner  of  the  dty  had 'been  notified,  on  or 
about  July  4,  1910,  about  14  days  before  the 
accident  of  the  existence  of  this  cfaiM^  hole 
and  the  bad  condition  of  the  street  lliere 
was  also  evidence  that  another  witness  bad 
slipped  and  fallen  Into  this  hole  on  or  about 
July  4,  1910;  and  another  witness,  about  3 
or  4  weeks  before  respondent  was  injured, 
had  slipped  Into  this  chuck  hole.  Another 
witness  had  had  his  wagon  tippeA  over  at  this 
spot  about  10  days  before  respondent  was  In- 
jured. This  witness  also  testified  that  there 
wad  nothing  about  the  place  to  put  him  on  his 
guard.  Another  witness  testified  that  an  ex- 
press wagon  had  tipped  over  at  this  same 
spot  about  10  days  before  respondoit  waa 
Injured.  There  was  testimony  that  In  the 
previous  March  no  chuck  hole  was  there. 

It  appears  from  the  evidence  that  an  ad- 
dition, platting  this  street  and  dedicating  It 
to  the  public,  was  platted  on  November  25, 
1872,  and  filed  for  record  In  the  official  plat 
book  of  King  county,  and  another  addition, 
adding  to  some  of  these  streets  and  alleys, 
was  made,  dedicating  streets  and  alleys  there- 
in to  the  public,  on  Jnne  16,  1875,  and  filed 
for  record  In  the  official  book  of  plats  In  the 
office  of  the  county  auditor.  At  that  time  no 
approval  of  such  plats  on  the  part  of  the  mu- 
nicipal authorities  was  required  by  the  law 
in  force.  Thonney  v.  Rice,  43  Wash.  708,  86 
Pac.  713.  Atiantic  street  appeared  on  thoae 
plats  as  Town  street.  Ninth  Avenne  South 
wa#  platted  as  South  Eleventh  street,  and 
Tenth  Avenue  South  as  South  Twelfth  street 
In  the  year  1903,  the  dty  graded  Tenth  Ave- 
nue South,  the  street  running  at  right  angles 
to  Atlantic  street,  and  constructed  sidewalks 
along  it  At  the  Intersection  of  Tenth  Ave- 
nue South  with  AtlanUc  street,  the  dty  level- 
ed off  and  graded  the  approach  to  Atiantic 
street  In  1895  or  1806  the  dty  cooncU  by 
ordinance  changed  the  names  of  certain 
streets  in  Seattle.  Town  street  waa  changed 
to  Atlantic  street  South  ESeventh  street  was 
changed  to  Ninth  Avenue  South,  and  South 
Twelfth  street  to  Tenth  Avenue  South. 
Thereafter,  at  the  intersection  of  the  streets, 
the  dty  maintained  signs  marking  the  streets. 
Houses  along  Atiantic  street  were  numbered. 
A  sidewalk  was  constructed  along  the  south 
property  line,  not  shown  to  have  been  con- 
structed by  the  city,  but  shown  to  have  been 
in  constant  use.  Steps  bad  been  buUt  at  the 
west  end  of  Atlantic,  adjoining  Ninth  Ave- 
nue South.    Both  the  sidewalk  and  road  had 
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been  kept  In  repair  by  some  one.  Atlantic 
street  had  never  been  closed  to  traffic,  but, 
on  the  contrary,  had  been  openly,  notoriously, 
and  continuously  used  by  the  public  for  a 
period  of  Ume  certainly  exceeding  10  years, 
possibly  80  years,  according  to  the  testimony. 
The  city  had  never  rejected  or  repudiated 
the  street,  bnt  had  never  graded  and  im- 
proved It 

[1]  1.  Appellant  contends  that  the  dty  was 
not  required  to  keep  In  repair  the  place  where 
respondent  was  bnrt,  although  in  a  wagon 
track  within  the  limits  of  the  dty.  In  sup- 
port of  this  contention  It  cites  these  cases: 
Ottolengul  V.  Seattle,  B»  Wash.  37,  109  Pac. 
206 ;  Tait  ▼:  King  County,  8S  Wash.  491,  148 
Pac.  686;  Downend  v.  Kansas  City,  156  Mo. 
60,  66  S.  W.  902,  51  L..  B.  A.  170;  Johnson 
▼.  St.  Joseph,  96  Mo.  App.  868,  71  S.  W. 
106;  WlUey  v.  People,  36  lU.  App.  600;  Moore 
V.  Cape  Girardeau,  103  Mo.  470,  15  S.  W.  755. 
The  cases  from  our  own  court  we  do  not  con- 
sider as  supporting  appellant's  contention. 
In  Tait  V.  King  County  and  Ottolengul  v. 
Seattle,  the  effect  of  the  holding  was  merely 
to  this  extent:  That  where  a  highway  Is 
dedicated  to  the  public  and  approved  by  a 
board  of  county  commissioners  or  a  city  coun- 
cil, the  duty  is  not  thereby  cast  upon  the 
county  |0r  dty  of  keeping  every  street  or 
avenue,  dedicated  by  the  plat  to  the  public 
use,  open  for  traffic.  And  In  such  case,  be- 
fore the  duty  devolves  upon  a  county  or  dty 
to  use  reasonable  care  to  keep  a  highway  In 
reasonably  safe  condition  for  travel.  It  must 
have,  either  expressly  or  impliedly,  Invited 
the  public  to  use  such  highway.  But  here 
the  street  was  dedicated  In  1875.  It  was  In 
constant  use  by  the  public  for  a  period  of 
more  than  10  years.  The  city  never  dosed 
it  to  travel,  and  did  so  f^r  recognize  It  as  a 
pubUc  street  of  the  dty  as  to  change  Its 
name  by  ordinance.  It  graded  the  streets 
running  at  right  angles  to  it  on  each  end, 
and  suffered  and  permitted  it  to  be  used  with- 
out objection  by  vehicles  of  all  kinds  for  a 
period  long  enough  to  establish  a  highway  by 
prescription  under  the  statutes  of  this  states 
It  seems,  therefore,  that  this  case  falls  with- 
in the  rule  announced  by  this  court,  per  Ful- 
lerton,  J.,  in  Brabon  v.  Seattle,  29  Wash.  6,  60 
Pac.  366,  and  Gady  ▼.  Seattle,  42  Wash.  402, 
85  Pac.  19.  In  the  first  case  cited  it  was 
said: 

"It  may  be  that  the  demands  upon  It  did  not 
require  it  to  be  graded  or  cleared  for  its  fall 
width,  but  the  dty,  after  having  recognized  it 
as  a  public  street  and  permitted  its  use  there- 
after, was  bound  to  maintain  a  reasonably  safe 
way  along  it,  sufficient  to  accommodate  the  trav- 
el upon  it,  and  is  liable,  under  the  rule  in  this 
state,  to  one  who,  without  fault,  la  injured  there- 
on because  of  defects  therein,  while  using  it  for 
a  lawful  purpose  and  In  the  manner  it  was  in- 
tended to  be  used"  (citing  authorities). 

And  in  the  case  last  dted  It  was  said: 

"The  dty  nest  contends  that,  because  it  had 
never  graded  this  street  or  formally  opened  it 
for  travel,  it  cannot  be  held  liable  for  injuries 
caused  by  its  defective  condition.  But  the  evi- 
dence shows  that  the  street  was  in  one  of  the 


prlndpal  residence  districts  of  the  dty,  that  it 
had  been  open  for  travel  for  a  long  time,  and 
bad  been  extensively  used  to  the  knowledge  of 
the  dty's  officers.  When  a  street  is  suffered  to 
remain  open  by  the  dty,  and  is  in  common  use 
by  the  people,  it  is  the  duty  of  the  citv  to  keep 
it  in  ordinary  repair.  This  is  true  woether  or 
not  tbtt  street  has  been  formally  accepted,  or  is 
what  may  be  technically  called  an  improved 
street" 

See,  also,  Columbia,  etc.,  B.  Co.  v.  Seattle, 
6  Wash.  332,  33  Pac.  824,  34  Pac.  725;  Oar- 
roll  ▼.  Centralla  Water  Co.,  5  Wash.  613,  32 
Pac.  609,  33  Pac.  431;  Bowe  v.  Ballard,  10 
Wash.  1,  52  Paa  321 ;  McKnig^t  v.  Seattle, 
39  Wash.  516,  81  Pac.  998. 

We  therefore  condude  that  Atlantic  street, 
where  the  Injury  occurred,  was  a  public 
street  of  Seattle,  which  the  dty,  having  left 
It  open  to  use  and  travel  with  notice  that  it 
was  so  used,  was  required  to  keep  in  ordi- 
nary repair.  It  was  not,  of  course,  required 
to  grade  and  Improve  it  tor  its  full  width,  or 
to  reduce  its  grades  to  the  greatest  extent 
possible:  for,  as  it  was  c^pen  and  used,  the 
public  had  notice  of  all  its  grades,  and  were 
accordingly  bound  to  use  such  care  as  was 
necessary  to  prevent  accident  and  injury. 

[2]  2.  The  question  then  arises  whether  re- 
spondent did  use  such  care  as  was  necessary 
to  avoid  injury;  appellant  contending  that 
he  was  guilty  of  contributory  negligence 
which  bars  his  recovery.  We  have  stated 
the  facts  showing  conditions  existing  and 
the  precautions  taken  by  respondent  to  de- 
scend the  grade  in  a  safe  and  careful  man- 
ner. It  was  shown  that  he  had  not  been 
over  the  road  for  the  period  of  a  month  or 
6  weeks,  that  he  did  not  know  of  the  chuck 
hole  at  the  bottom,  and  that  he  was  unable 
to  see  the  depression,  because  the  ground  in 
that  vldnlty  was  soft,  the  surface  was  level 
and  smooth,  and  the  depression  filled  with 
soupy  mud.  Had  respondent  been  aware  of 
the  defective  condition,  contributory  negli- 
gence per  se  would  still  not  have  been  Im- 
putable to  him,  but  he  would  be  chargeable 
with  a  greater  degree  of  care.  McQuillan  v. 
Seattle,  10  Wash.  464,  38  Pac.  1119,  45  Am. 
St  Bep.  799;  Shearer  t.  Town  of  Buddey, 
31  Wash.  370,  72  Paa  76.  As  be  did  not 
know  of  it,  according  to  his  evidence,  and  as 
he  used  all  the  care  possible  in  going  down 
the  descent  with  his  wagon,  it  cannot  be  said 
as  a  matter  of  law  that  he  was  guilty  of  con- 
tributory negligence. 

[3]  3.  The  next  contrition  of  api)ellant  is 
that  the  dty  had  neither  actual  nor  construc- 
tive notice  of  any  defect  This  proposition  Is 
defeated  at  the  very  outset  by  the  fact  that 
the  trial  court,  who  heard  the  testimony, 
found  upon  competent  testimony  that  the 
dty  had  actual  notice.  More  than  that,  there 
Is  sufficient  evidence  to  support  the  Implied 
notice  on  the  part  of  the  city  by  reason  of 
the  evidence  that  the  defect  had  caused  pre- 
vious acddenta 

[4]  4.  The  appellant  contends  that  re- 
spondent's dalm  did  not  comply,  with  the 
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state  law,  In  that  It  did  not  give  the  place  of 
the  residence  of  respondent  for  six  months 
Immediately  prior  to  the  filing  of  the  claim. 
The  claim  contains  the  following  statement: 
"I  have  lived  in  the  city  of  Seattle  during  the 
past  year  at  No.  1600  Tenth  Avenue  Soath." 

It  is  Claimed  that  the  word  "during"  does 
not  mean  for  the  whole  period  of  the  year,  or 
for  the  whole  period  of  any  particular  length 
of  time;  that  therefore  the  claim  does  not 
comply  with  the  statute.  We  are  unable  to 
agree  with  this  view.  The  use  of  the  word 
"during"  certainly  conveys  the  thought  that 
the  claimant  had  lived  at  the  given  place  the 
entire  time  stated.  A  year  being  stated,  it 
would  certainly  cover  the  period  of.  six 
months.  "During"  means  "throughout  the 
course  of,"  and  "throughout  the  continuance 
of."  Words  and  Phrases  (1st  Ed.)  vol.  3,  p. 
2278.     The  claim  was  therefore  sufficient. 

[5]  5.  The  last  contention  of  the  appellant 
Is  that  the  trial  court  erred  In  viewing  the 
premises  where  the  accident  happened  with- 
out the  consent  of  appellant.  We  find  the 
trial  conrt  declared  that  he  did  not  take  Into 
consideration  any  view  of  the  premises  when 
rendering  his  decision,  but  r«idered  it  entire- 
ly upon  the  evidence  adduced  at  the  trial. 
Certainly,  therefore,  we  cannot  presume  that 
there  was  anything  prejudicial  to-  the  appel- 
lant In  the  view  of  the  premises  by  the  trial 
court. 

Finding  no  error,  the  Judgment  is  affirmed. 

BLIilS,  O.  J.,  and  MOUNT,  PULLBRTON, 
and  PARKER,  JJ.,  concur. 


(97  Waali.  646) 

In  rs  SPRINGER'S  ESTATE.     (No.  14091.) 

(Supreme  Court  of  Waihington.    Aug,  6,  1917.) 

1.  MoBTOAOES  «=»28— EqurrABi:.E  Mobtoaob 

— POWEB   OF   ATTOBNKY. 

A  power  of  attorney,  appointing  M.  to  re- 
ceive from  the  administratrix  of  her  brother's 
estate  all  money  and  property  coming  to  the 
'  subscriber,  and  further  providing  that  my  said 
interest  in  said  estate  to  be  received  by  my  said 
attorney  and  held  by  him  in  trust,  as  collateral 
to  secure  the  payment  of  any  promissory  notes, 
or  renewals,  that  I  may  at  any  time  owe  to  the 
First  National  Bank  of  Crestline,  Ohio,  and  to 
the  extent  of  my  liabilities  to  said  banic  this 
power  of  attorney  is  not  revocable,"  was  insuffi- 
cient to  constitute  an  equitable  mortgage  upon 
the  interest  of  the  subscriber  in  his  brother's 
feal  estate;  there  being  no  intent  to  mortgage 
or  convey  apparent  from  its  face,  which  is  essen- 
tial under  Rem.  Code  1015,  §§  8745,  8746,  8750, 
requiring  that  all  conveyances  of  real  estate  be 
in  writing. 

2.  Descent  and  Dibtbibution  *=»75— Real- 
ty—Titij>—Timb  OF  Vestinq. 

Under  Rem.  Code  1915,  S  1366,  where  a  per- 
son dies  seised  of  lands,  title  thereto  vests  im- 
mediately in  his  heirs,  subject  only  to  debts  of 
deceased  and  costs  of  administration. 
8.  Pbincipal  and  Agent  9=^7  —  Powkb  of 

ATTOBNET— CONSTBUCTION. 

The  rule  that  a  power  of  attorney  must  be 
strictly  construed,  and  not  extended  l>eyond  that 
which  is  given  in  express  terms,  is  particularly 
applicable  to  powers  relating  to  real  estate,  and 


an  intent  to  give  power  to  incumber  realty  must 
be  shown  by  the  instrument,  and  not  by  facts 
deducible  from  other  evidence. 
4.  Estoppel  <s=322(1)— REcrrALS  Iiocatebxai. 
TO  PuBPosE  or  Instbcment. 
The  doctrine  of  estoppel  does  not  extend^  to 
references  or  redtala  in  a  power  of  attorney  im- 
material to  the  essential  purpose  thereof. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Edward  H.  Wrl^t, 
Judge. 

In  the  matter  of  the  estate  of  Amaxiah 
Springer,  deceased.  A  Judgment  and  attach- 
ment Hen  of  Stultz  Bros.,  a  corporatioD,  was 
held  superior  to  the  claim  of  the  First  Na- 
tional Bank  of  Crestline,  Ohio,  and  others, 
to  the  share  of  Benjamin  F.  Springer  in  the 
estate  of  deceased,  and  the  claimants  appeal. 
Affirmed. 

Walter  Metzenbaum  and  S.  H.  Kelleran, 
both  of  Seattle,  for  appellant.  McClure  & 
McClure  and  Walter  S.  Osborn,  all  of  Seat- 
tle, for  respondent. 

PARKER,  J.  This  is  a  controversy  be- 
tween creditors  of  Benjamin  F.  Springer, 
claiming  liens  upon  his  one-eleventh  distribu- 
tive share  of  the  real  property  inherited  by 
him  fr<»n  his  brother,  Amazlah  Springer,  de- 
ceased. The  First  National  Bank  of  Crest- 
line, Ohio,  and  the  Krleli-French  Piano  Com- 
pany claim  first  liens  upon  the  pr<q)erty  un- 
der a  power  of  attorney  executed  by  Ben- 
jamin F.  Springer  to  William  Montdth, 
which  they  claim  became  In  effect  an  equi- 
table assignment  of  or  mortgage  upon  the  en- 
tire Interest  of  Benjamin  F.  Springer  In  his 
deceased  brother's  estate  to  secure  the  Indebt- 
edness owing  by  him  to  them,  which  Is  here 
sought  to  be  recovered^  Stultz  Bros.,  a  cor- 
poration, claims  a  superior  lien  uiwn  the 
interest  of  Benjamin  F.  Springer  In  the  real 
property  inherited  by  him  from  his  deceased 
brother,  under  the  levy  of  an  attachment  is- 
sued out  of  the  superior  court  for  King  coun- 
ty In  an  action  commenced  therein  by  Stultx 
Bros,  against  Benjamin  F.  Springer,  seeking 
recovery  of  a  debt  due  It  from  him,  in  which 
action  Judgment  was  rendered  against  him. 
These  lien  claimants  all  appeared  In  the 
probate  proceedings  for  the  administration 
of  the  estate  of  Amazlah  Springer  in  the  su- 
perior court  for  King  county,  asserting  their 
respective  claimed  Interest  In  the  one-elev- 
enth distributive  share  of  the  estate  of  Ama- 
zlah Springer,  and  asked  distribution  accord- 
ingly. Distribution  was  made  by  the  superi- 
or court,  in  effect  subjecting  the  Interest  of 
Benjamin  F.  Springer  In  the  property  in- 
herited from  his  brother  to  the  payment  of 
the  debts  due  by  him  to  these  dalmanta, 
"subject  to  the  subsequent  adjudication  •  of 
the  rights  of  said  persons  as  between  them- 
selves." The  decree  also  directed  that  the 
claimants  "file  In  this  cause  pleadings  set- 
ting forth  their  respective  claims  to  aald 
undivided  one-eleventh  Interest."    Pleadings 


4=9For  oUier  cas«s  M«  nuna  topic  and  KST-NDHBER  In  all  Key-Numbered  Dlgata  and  Ind«zw 


Digitized  by 


Google 


was  liad,  resulting  In  Judgment  In  favor  of 
Stultz  Broa,  adjudging  in  effect  that  its 
attacbment  and  Judgment  lien  constituted 
a  prior  and  superior  ilea  to  that  of  the  other 
claimants  to  the  Interest  of  Benjamin  F. 
Springer  in  the  real  property  inherited  from 
his  deceased  brother.  EVom  this  disposition 
of  the  controversy,  the  claimants,  William 
Montelth,  First  National  Bank,  and  Krlell- 
French  Piano  Company,  have  appealed  to 
this  court 

Amazlah  Springer  died  intestate  in  the 
year  1908,  leaving  11  brothers  and  sisters 
as  his  only  heirs  at  law,  one  of  whom  is 
Benjamin  F.  Springer.  Sarah  Springer  be- 
came the  duly  appointed  and  acting  admin- 
istratrix of  Amazlah  Springer's  estate,  which 
continued  in  the  coarse  of  administration  In 
the  superior  court  for  King  county  up  until 
the  determination  of  this  controversy  in  that 
court.  Amazlah  ^ringer  left  in  King  coun- 
ty the  real  property,  the  undivided  one-elev- 
enth of  which  is  here  in  question.  On  the 
18th  day  of  July,  1910,  Benjamin  F.  Spring- 
er executed  and  delivered  to  William  Mon- 
telth the  following  writing: 

"Power  of  Attorney. 

"Know  all  men  by  these  presents,  that  I,  Ben- 
jamin F.  Springer,  of  Crestline,  Ohio,'  do  hereby 
constitute  and  appoint  William  Montcitb,  of  the 
same  place,  my  attorney  in  fact,  for  me  and  in 
my  name  to  receive  from  and  receipt  to  Sarah 
Springer,  administratrix  of  the  estate  of  Ama- 
zlah Springer,  deceased,  for  any  and  all  money 
and  property  coming  to  me  as  an  heir  of  said 
decedent,  or  otherwUe,  less  the  sum  of  $721  as- 
signed to  the  Kriell-French  Piano  Company. 
My  said  interest  in  said  estate  to  be  received  by 
my  said  attorney  and  held  by  him  in  trnst,  as 
collateral  to  secure  the  payment  of  any  prom- 
issory notes,  or  renewals,  that  I  may  at  any 
time  owe  to  the  First  National  Bank  of  Crest- 
line, Ohio,  and  to  the  extent  of  my  liabilities 
to  said  bank  this  power  of  attorney  is  not  revo- 
cable, hereby  ratifying  and  confirming  all  things 
my  said  attorney  shall  do  relating  to  the  powers 
hereby  granted  and  given  him,  or  incident 
thereto. 

"In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal  this  18th  day  of  July,  1910. 

"Benjamin  F.  Springer.    [Seal.] 

"Signed   and   acknowledged   in   our  presence: 
P.  W.  Poole,  F.  P.  Hayes. 
"The  State  of  Ohio,  Crawford  County. 

"Before  me,  a  notary  public  In  and  for  said 
county,  personally  appeared  the  above-named 
Benjamin  F.  Springer  and  acknowledged  the 
signing  of  the  above  power  of  attorney  to  be 
his  free  and  voluntary  act. 

"In  testimony  whereof  I  have  hereunto  affixed 
my  name  and  official  seal  this  18th  day  of  July, 
1!)10. 
"[Notarial  Seal.]    P.  W.  Poole,  Notary  Public 

"My  commission  expires  July  10,  1913." 

In  August,  1912,  respondent,  Stultz  Bros., 
commenced  an  action  In  the  superior  court 
for  King  county,  seeking  recovery  from 
Benjamin  F.  Springer  upon  certain  promis- 
sory notes  executed  by  him  evidencing  bis 
indebtedness  to  Stultz  Bros.  At  the  same 
time  Stultz  Bros,  caused  a  writ  of  attach- 
ment to  issue  in  tliat  action,  by  virtue  of 


tached  all  the  right,  title,  and  interest  of 
Benjamin  F.  Springer  In  and  to  the  real 
property  inherited  by  him  from  his  deceased 
brother  in  ICing  county,  properly  describing 
that  property  in  bis  certificate  of  levy. 
Thereafter  Judgment  was  rendered  in  that^ 
action  in  favor  of  Stultz  Bros,  and  against 
Benjamin  P.  Springer  for  11,231.60.  This 
judgment  and  attacbment  lien  was  held  by 
the  superior  court  to  be  superior  to  the 
claims  of  the  bank  and  the  piano  company. 

[1]  The  real  problem  liere  for  our  consid- 
eration is:  Does  this  power  of  attorney  con- 
stitute an  equitable  mortgage  upon  the  in- 
terest of  Benjamin  F.  Springer  in  the  real 
property  In  question?  Counsel  for  appel- 
lants invoke  the  law  of  equitable  assign- 
ments, and  especially  the  liberal  rule  of  con- 
struction which  equity  follows  in  determining 
the  intention  of  the  parties  from  language, 
oral  or  written,  which  may  be  claimed  to 
constitute  an  equitable  assignment.  The  au- 
thorities relied  upon  by  counsel,  however, 
have  to  do  almost  wholly  with  equitable  as- 
signments of  personal  property,  or  to  funds 
wlvich  have  a  prospective  existence.  The 
property  here  Involved  Is  real  property  only, 
and  we  are  reminded  that: 

"All  conveyances  of  real  estate  or  of  any  in- 
terest therein,  and  all  contracts  creating  or  evi- 
dencing any  incumbrance  upon  real  estate  shall 
be  by  deed" 

— and  that  all  such  deeds  shall  be  in  writing, 
signed  by  the  party  to  be  bound  thereby  and 
acknowledged.  Bern.  Code,  {{  8745,  8746, 
8750. 

[J]  We  are  therefore  confronted  with  this 
statute  of  frauds,  and  before  it  can  be  held 
that  this  power  of  attorney  is  an  equitable 
mortgage  there  must  be  found  upon  its  face 
language  evidencing  an  Intoit  on  the  part  of 
Benjamin  F.  Springer  to  convey  or  mortgage 
his  interest  in  the  real  property  Inherited  by 
Mm,  to  secure  the  payment  of  bis  debts  ow- 
ing to  appellants.  That  the  title  to  the  real 
property  acquired  by  Inheritance  from  Ills 
brother  was  then  fully  vested  in  Benjamin 
F.  Springer,  subject  only  to  the  debts  of  his 
brother's  estate  and  the  expense  of  adminis- 
tration, is  well-settled  law.  Rem.  Code,  ( 
1368;  9  B.  O.  L.  121.  From  which  it  follows 
as  a  matter  of  course  that  he  could  then 
voluntarily  convey  or  incnmber  sudi  real 
property  by  a  deed,  but  not  otherwise.  Now, 
conceding  that  the  power  of  attorney  would 
be  sufficiently  executed  as  a  deed  or  incum- 
brance, so  far  as  Its  signing  and  acknowledg- 
ing are  concerned,  can  its  language  be  con- 
strued as  evidencing  an  intent  on  the  part  of 
Benjamin  P.  Springer  to  thereby  convey  or 
mortgage  his  real  property  to  secure  his  In- 
debtedness owing  to  appellants?.  It  contains 
no  words  of  grant  whatever  such  as  are  com- 
mon to  deeds  and  mortgages.  It  simply  ap- 
points William  Montelth  attorney  In  t&ct  to 
receive  fro&>  the  administratrix  "any  and  all 
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money  and  pnqwity  coining  to  me  as  an  heir 
of  said  decedent  [bis  brother],  or  otherwise, 
leas  the  sum  of  $721  assigned  to  Kriell- 
French  Piano  Company."  Clearly  this  does 
not  divest  Benjamin  F.  Springer  of  any  in- 
terest In,  or  in  any  manner  incumber,  liis 
real  property.  It  is  true  that  this  langnage 
is  followed  by  the  words: 

"My  said  interest  in  said  estate  to  be  recelyed 
by  my  said  attorney  and  held  by  him  in  trust, 
as  collateral  to  secure  payment  of  any  promis- 
sory notes,  or  renewals,  that  I  may  at  any  time 
owe  to  the  First  National  Bank  of  Crestline, 
Ohia" 

[3]  Bnt  even  here  we  have  no  words  re- 
ferring to  the  title  to  real  property.  It  Is 
.also  to  be  noted  that,  while  every  act  to  be 
done  by  William  Monteitb,  authorized  by  the 
power  of  attorney,  is  to  be  done  as  the  agent 
and  in  the  name  of  Benjamin  F.  Springer, 
there  is  a  total  absence  of  any  grant  of  pow- 
er to  William  Montelth  to  convey  the  real 
property,  or  to  do  anything  with  It  looking  to 
the  subjecting  of  it  to  the  satisfaction  of  any 
of  the  debts  of  Benjamin  F.  Springer.  In 
the  text  of  2  O.  J.  5S6,  we  read: 

"A  power  of  attorney,  being  a  formal  instm- 
ment,  must  be  strictly  construed  according  to 
the  natural  import  of  its  language,  and  the  an- 
tbority  conferred  is  not  to  be  extended  beyond 
that  which  is  given  in  express  terms,  or  which 
is  necessary  and  proper  to  carry  into  effect  that 
which  is  expressly  given." 

The  mle  thus  stated  Is  amply  supported  by 
authority,  and  is  peculiarly  applicable  to 
powers  of  attorney  relied  upon  as  relating  to 
real  property.  We  think  it  is  plain  that, 
whatever  may  be  said  touching  the  effect  of 
this  power  of  attorney  as  a  possible  equitable 
assignment  of  personal  prc^)erty  which  might 
be  delivered  by  the  administratrix  to  Wil- 
liam Montelth  upon  the  close  of  the  adminis- 
tration, it  can  In  no  ev»it  be  held  to  consti- 
tute an  equitable  mortgage  of  the  real  prop- 
erty to  Benjamin  F.  Springer.  It  may  be 
that  at  the  time  of  the  execution  of  the  pow- 
er of  attorney  there  existed  in  the  mind  of 
Benjamin  F.  Springer  an  intent  that  the  real 
property  Inherited  from  his  brother  should 
be  subjected  as  mortgaged  property  to  the 
satisfaction  of  his  debts  owing  to  appellants, 
and  that  the  recitals  therein  might  lend 
some  add,  with  other  circumstances  not  ap- 
pearing from  its  language,  to  prove  such  in- 
tent; but  It  seems  plain  to  us  that  such  in- 
tent cannot  be  gathered  from  the  language 
of  the  power  of  attorney  alone.  It  must  be 
remembered  that  we  are  dealing  with  the 
juestlon  of  Benjamin  F.  Springer's  intent  In 
vbe  light  of  the  statute  of  frauds,  and  that 
It  Is  therefore  not  enough  that  Benjamin  F. 
Springer's  Intent  to  incumber  his  real  proper- 
ty as  by  mortgage  could  be  found  by  facts 
dedudble  from  other  evidence,  but  such  In- 
tent, to  be  rendered  efTectlve,  must  be  found 
In  this  writing.  We  are  of  the  opinion  that 
oo  such  intent  is  evidenced  therein,  and  con- 
dude  that  the  lien  of  respondent's  attach- 
ment and  Judgment  upon  the  real  property 


of  Benjamin  F.  Springer  is  superior  to  the 
claim  of  the  First  National  Bank  of  Crest- 
line, Ohio.  Our  decision  in  Hossack  v.  Gra- 
ham, 20  Wash.  184,  55  Pac.  36,  Is  in  harmony 
with  and  lends  support  to  this  oouclusion. 

[4]  The  claim  of  the  Kriell-French  Piano 
Company,  we  think,  rests  upon  even  a  weak- 
er foimdatlon  than  that  of  the  First  National 
Bank  of  Crestline.  There  is  not  in  the  record 
before  us  any  evidence  of  any  assignment  by 
Benjamin  F.  Springer  of  his  interest  in  the 
property  inherited  from  his  brother,  other 
than  the  reference  to  some  such  supposed  as- 
signment of  money  in  the  pow^  of  attorney 
above  quoted.  Plainly  under  the  authorities 
this  does  not  constitute  a  conveyance  or  in- 
cumbrance of  real  property,  and  ev&x  If  it 
referred  to  real  property,  instead  of  money, 
it  would  not  estop  Benjamin  F.  Springer 
from  denying  the  existence  of  any  such  con- 
veyance, or  incumbrance,  since  it  is  immate- 
rial to  the  essential  purpose  the  power  of 
attorney.    16  Cyc.  701. 

The  Judgment  rendered  by  the  trial  court, 
determining  the  respective  priorities  of  the 
liens  of  appellants  and  respondent,  seems  to 
give  respondent  a  lien  upon  all  of  the  prop- 
erty, both  real  and  personal,  of  Benjamin  F. 
Springer,  inherited  from  his  brother,  a  very 
small  part  of  which  appears  to  be  personal 
property..  So  construing  the  decree,  it  would 
be  manifestly  erroneous  in  so  far  as  It 
awarded  respoadent  a  lien  upon  the  personal 
property,  since  its  attachment  and  Judgment 
lien  is  upon  the  real  property  alone.  Read- 
ing the  record  as  a  whole,  we  are  led  to  be- 
lieve that  this  is  a  mere  inadvertence  in  the 
form  of  the  Judgment.  Counsel  for  the  re- 
spective parties,  whUe  mentioning  the  fact 
that  there  is  a  small  amount  of  personal 
property,  seem  to  have  overlooked  that  fact 
in  the  preparation  of  the  decree,  as  the  court 
also  must  have  done  in  its  signing  of  the 
decree. 

We  conclude  that  the  Judgment  of  the  su- 
perior court,  determining  in  effect  that  re- 
spondent has  a  superior  lien  upon  the  real 
property  inherited  by  Benjamin  F.  Springer 
from  his  deceased  brother,  should  be  afDrm- 
ed,  and  that  the  decree  should  be  deemed 
amended,  so  as  to  limit  the  lien  to  such  real 
property.  It  is  so  ordered.  Bespondent  will 
recover  its  costs  in  this  court. 

While  we  hold  that  the  power  of  attorney 
executed  by  Benjamin  F.  Springer  did  not 
create  an  Incumbrance  upon  the  real  proper- 
ty as  against  the  attachment  and  Judgment 
lien  of  Stultz  Bros.,  upon  the  theory  that  it 
was  wholly  ineffectual  as  an  incnmbrance, 
we  do  not  mean  to  hold  in  this  case  that 
the  decree  of  distribution,  awarding  the  First 
National  Bank  of  Crestline  and  the  Kriell- 
French  Piano  Company  a  lien  upon  both  the 
real  and  i>er8onal  property,  is  not  binding 
upon  Benjamin  F.  Springer.  If  the  trial 
court  was  in  error  to  this  extent  in  rendering 
its  decree  of  distribution,  as  our  views  above 


Digitized  by 


Google 


Wash.) 


W.F.  JABN  &  CO.T.MOKTGAGB  TRUST  &  SAVINGS  BANK 


1137 


expressed  may  seem  to  arga^  it  is  not  an 
error  with  which  we  are  here  concerned. 

ELLIS.  G.  X,  and  MOUNT,  FULLBRTON, 
and  HOLOOMB,  JJ„  concur. 

(97  WMh.  504)  '"'''^^ 

W.  F.  JAHN  &  CO.  et  aL  v.  MOBTOAGB 

TRUST  &  SAVINGS  BANK  et  aL 

(No.  13876.) 

(Supreme  Court  of  WaBbington.    Aug.  4, 1917.) 

1.  Contracts  <S=>214— Buii-dino  Contbaoiv- 
Execution  of  Mortoaox  bt  Owneb. 

Where  a  contract  for  the  construction  of  a 
building  provided  that  it  was  the  contractor*! 
duty  to  furnish  the  owner  Batiafactory  evidence 
of  the  payment  of  all  bills  and  expenses  incurred 
in  construction,  the  owner  was  not  required  to 
execute  a  second  mortgage  for  $12,000,  securing 
notes  for  that  amount  given  the  contractor,  until 
lien  claims  incurred  by  the  contractor  were  sat- 
isfied; the  owner  having  executed  a  first  mort- 
gage for  ^,000  to  secure  funds  to  pay  bills  as 
required  in  the  course  of  construction,  the  con- 
tract price  for  the  building  being  $47,000. 

2.  Contbactb  ^=>308— Buimino  Contbaot— 

PATMBNT   or   PBICB— RXLIANOB    ON    Subett 

Bond. 
The  owner  of  a  building  contracted  to  be 
erected,  which  took  a  surety  bond  for  completion 
of  the  work  by  the  contractor,  was  not  bound  to 
execute  a  mortgage  securing  notes  to  the  con- 
tractor for  the  unpaid  portion  of  the  price,  and 
to  look  to  the  surety  company  to  pay  lien  claims 
incurred  by  the  contractor. 

8.'M0BT0AQE8    ®=»ie8— PBlOBTrT    OVKB    CoN- 

tractob's  Clatm. 

Under  Rem.  &  Bal.  Code,  i  1132,  providing 
that  mortgage  liens  filed  or  recorded  prior  to  the 
performance  of  labor  or  the  furnishing  of  ma- 
terials are  prior  liens,  where  the  contractor  to 
erect  a  building,  at  the  time  it  contracted,  knew 
that  the  owner  was  to  give  a  mortgage  on  the 
premises  to  secure  funds,  ahd  that  the  mortgage 
was  to  be  a  prior  lien,  the  mortgage,  as  subse- 
quently executed,  was  prior  to  the  claim  of  the 
contractor  for  extras  and  the  balance  due  on  the 
contract. 

4.  Mortgaoes     «=9lG3(3)— Pbiobitt     over 
Claims  or  Matekiauien. 

Where  materials  for  a  building  were  famish- 
ed to  the  contractor  therefor  after  the  owner's 
mortgage  on  the  premises  to  secure  funds  was 
made  and  was  of  record,  the  claims  of  the  ma- 
terialmen were  subject  to  the  mortgage ;  the  ma- 
terialmen being  required  to  take  notice  <A  the 
mortgage,  if  they  did  not  have  actual  nodce. 

Xtepartment  2.  Appeal  from  Superior 
(yonrt.  King  (Monty;  Bdward  H.  Wright, 
Jndge. 

Action  to  foreclose  liens  by  W.  F.  Jahn  &  (7a, 
a  corporation,  and  others,  against  the  Mortgage 
Trust  &  Savings  Bank,  a  corporaition.  wherein 
R.  Neumann,  sole  trader  as  Western  Ornamen- 
tal Iron  &  Wire  Works,  and  David  Dow  &  Son, 
a  corporation,  intervened.  From  the  judgment, 
the  lien  claimants  and  defendant  Mortgage 
Trust  &  Savings  Bank  appeal.    AfBrmed. 

Chester  A.  Batchelor,  B.  W.  Bundy,  Wilmon 
Tncker,  Bcechler  &  Batchelor,  Tucker  &  Hy- 
land,  Alexander  ft  Bundy.  John  W.  Roberts,  C. 
Dell  Floyd,  Hughes,  McMicken,  Dovell  &  Ram- 
sey, W.  H.  White.  Herr,  Bayley  &  Wilson, 
Frank  A.  Paul,  Spence  &  Denbam,  Bogle, 
Graves,  Herritt  &  Bogle,  and  Vandervecr  & 
Cummings,  all  of  Seattle,  for  appdUants. 
Wright,  Kelleher  ft  Allen,  of  Seattle,  for  re- 
spondents. 


MOUNT,  J.  This  action  was  brought  to 
foreclose  certain  liens  for  materials  furnished 
in  the  construction  of  a  building.  Upon  is- 
snes'  Joined,  the  case  was  tried  to  the  conrt 
without  a  jury,  and  resulted  In  findings  and 
a  judgment  that  the  liens  for  materials  fur- 
nished were  inferior  to  a  mortgage  lien  of 
the  Mortgage  Trust  ft  Savings  Bank;  that 
the  Ckiast  Construction  Company,  the  con- 
tractor for  the  building,  was  entitled  to  a 
mortgage  for  the  sum  of  $4,991.85,  together 
with  costs  and  interest;  and  that,  if  the 
defendant  B.  B.  Simpson  Company  failed  to 
execute  said  mortgage,  a  commission  be  ap- 
pointed for  tliat  purpose.  The  liens  for  the 
materialmen  were  held  to  be  prior  to  the 
claim  of  the  Coast  (Construction  Company. 
The  lien  claimants  and  the  Coast  Construc- 
tion (Company  liave  appealed  from  that  judg- 
ment 

The  record  in  the  case  is  lengthy,  and  the 
facts  are  somewhat  involved;  but  we  think 
the  substance  of  the  material  facts  may  be 
simply  stated  as  follows:  In  January,  1915, 
B.  Bl  Simpson  (Company  was  the  owner  of  a 
lot  in  the  city  of  Seattle.  Sheppard  Van  & 
Storage  Company  had  agreed  to  lease  these 
premises  when  a  certain  building  was  con- 
structed thereon.  The  Sheppard  Company 
and  the  Simpson  (Company  had  agreed  upon 
plans  for  such  building.  The  Coast  Construc- 
tion Company  entered  into  a  contract  with 
the  Simpson  (Company  to  construct  the  build- 
ing. At  the  time  this  contract  was  entered 
into,  it  was  understood  by  the  Sheppard 
Company  and  by  the  Coast  (Construction  Com-  - 
pany  that  the  sum  of  $38,500  was  to  be  bor- 
rowed, and  a  first  mortgage  placed  upon  the 
property  to  pay  for  the  construction  of  the 
building.  Thereupon,  on  the  28th  day  of 
January,  1915,  the  Simpson  Company  and  the 
Coast  Construction  (Company  entered  into  a 
contract  as  follows: 

"•  •  •  That  whereas,  first  party  is  the 
owner  of  lot  eleven  (11)  in  block  H  of  A.  A. 
Denny's  Fourth  Addition  to  the  dty  of  Seattle, 
in  King  county,  state  of  Washington,  and  desires 
to  erect  a  seven-story  reinforced  concrete  build- 
ing class  A  flat  slab  type  upmi  said  premises: 
Now,  therefore,  second  party  is  to  furnish  all  the 
necessary  plans  and  specifications  for  said  build- 
ing and  excavations  therefor,  to  be  prepared  by 
E.  Bittman,  and  cause  said  plans  and  specifica- 
tions to  be  approved  by  the  building  department 
of  the  dty  of  Seattle,  said  plans  to  conform  to 
the  verbal  understanding  heretofore  agreed  up- 
on, and  are  to  furnish  all  materials  and  labor 
and  other  expenses  incnrred  in 'connection  with 
the  erection  of  said  building  and  in  excavations 
and  preparations  therefor,  and  to  erect  upon 
said  premises  a  building  in  accordance  with  said 
plans  and  specifications,  all  complete  for  the 
sum  of  $47,000,  of  which  $35,000  shall  be  used 
in  the  payment  of  bills  against  said  building  as 
same  may  be  required  in  the  progress  of  con- 
struction; it  being  understood  that  there  shall 
be  made  available  for  such  payments  at  the  be- 
ginning of  the  first  30  days  from  date  of  this 
contract  $5,000  and  at  the  beginning  of  each  30 
days  thereafter  the  sum  of  $10,000,  and  upon  the 
completion  of  said   building.     The  balance  of 
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said  contract  price,  to  wit,  the  sum  of  |12,000, 
to  be  paid  by  first  party  executing  and  deliver- 
ing to  second  party  a  second  mortgage  upon  said 
premises  in  the  said  sum  securing  four  notes  as 
follows:  |;2,000  on  or  before  one  year  from 
date  thereof,  $3,000  on  or  before  two  years  from 
date  thereof,  $3,000  on  or  liefore  three  years 
from  date  thereof,  and  $4,000  on  or  liefore  four 
years  from  date  thereof,  with  interest  at  7  per 
cent,  per  annum  payable  annually." 

The  contract  then  proceeds  to  describe  cer- 
tain details  of  the  work  to  be  done.  It  then 
provides: 

"Second  party  is  to  furnish  a  good  and  suffi- 
cient surety  bond,  executed  by  a  surety  company 
of  good  standing  and  repute,  in  the  sum  of  $20,- 
000,  guaranteeing  the  completion  of  said  build- 
ing and  the  payment  of  all  bills  incurred  in  the 
construction  and  completion  thereof.  Second 
party  is  to  push  the  construction  of  said  build- 
ing as  rapidly  as  possible  consistent  with  good 
workmanship,  and  agrees  to  complete  the  same 
on  or  liefore  the  1st  day  of  June,  1915,  and  is  to 
furnish  first  party  with  satisfactory  evidence  of 
the  payment  of  all  bills  or  expenses  incurred  in 
the  construction  and  completion  of  said  building 
or  in  connection  therewith  or  the  excavations 
and  preparations  therefor." 

Tills  contract  was  signed  by  E.  El  Simp- 
son Company,  the  owner  of  the  lot,  and  by 
the  Coast  Construction  Company,  the  con- 
tractor. Thereafter  the  Coast  Construction 
Company  executed  and  delivered  to  the  Simp- 
son Company  Its  bond,  with  the  Maryland 
Casualty  Company  as  snrety.  In  the  sum  of 
$20,000,  conditioned  for  the  faithful  perform- 
ance of  the  contract  Thereafter,  on  the  next 
day,  January  28,  1915,  the  Coast  Construc- 
tion Company  entered  upon  the  work  of  con- 
structing the  building.  On  February  6,  1915, 
the  defendant  B.  E.  Simpson  Company  ex- 
ecuted and  delivered  to  the  Mortgage  Trust 
&  Savings  Bank  its  notes  for  $38,500,  secur- 
ed by  a  mortgage  upon  the  lot  above  describ- 
ed. This  mortgage  was  duly  recorded  on  the 
same  day.  Work  progressed  upon  the  build- 
ing until  the  20th  day  of  July,  1915,  when  the 
building  was  completed,  and  possession  taken 
by  the  Simpson  Company  and  the  Sheppard 
Company.  During  the  course  of  the  constnie- 
tion  of  the  building,  Hens  were  filed  for  ma- 
terial and  labor  furnished  to  the  contractor 
by  the  lien  claimants.  The  amount  of  all 
these  claims  was.  In  round  figures,  $9,500. 
These  claims  were  not  paid  by  the  Coast 
Construction  Company.  During  the  course  of 
the  work,  the  Coast  Construction  Company, 
at  the  instance  of  the  Simpson  Company,  fur- 
nished extra  labor  and  material,  which  the 
court  found  to  be  of  the  reasonable  value  of 
$3,190.65.  It  is  conceded  that  the  $35,000  pro- 
vided for  in  tlie  contract  to  be  paid  during 
the  progress  of  the  work  was  paid  as  agreed 
upon.  After  the  work  was  finished,  the  Simp- 
son Company,  the  owner  of  the  building,  re- 
fused to  execute  the  second  mortgage  for 
$12,000  until  the  lien  claimants  had  been  paid. 
The  Coast  Construction  Company  then  filed 
a  lien  for  $12,000,  which  It  claimed  was  due 
nnder  the  contract,  and  for  $3,297.75  for  ex- 
tra work  done. 

[1]  The  principal  dalm  of  fhe  appellants  Is 


that  the  matorlalmen,  who  have  liens,  and 
the  contractor,  who  claims  a  lien,  are  all 
prior  to  the  mortgage  executed  in  favor  of 
the  Mortgage  Trust  &  Savings  Bank  on  Feb- 
ruary 5,  1915,  and  that  they  are  entitled  to 
foreclose  these  liens  ahead  of  that  mort- 
gage. If  it  Is  not  conceded,  we  think  it  Is 
proved  l>eyond  question,  that  at  the  time  the 
contract  for  the  construction  of  the  building 
was  entered  into  between  the  Simpson  Com- 
pany and  the  .Coast  Construction  Company 
it  was  understood  by  both  parties  to  the 
contract  that  the  Simpson  Company  was  to 
borrow  the  money  with  which  to  construct 
the  building.  The  arrangements  for  the 
money,  and  for  a  mortgage  to  secure  the 
same,  had  already  I>een  made,  and  the  Coast 
Construction  Company  was  aware  of  that 
fact.  The  contract  provided  that  $35,000  of 
the  contract  price  should  be  used  In  the  pay- 
ment of  bills  against  the  "bailding  as  same 
may  l>e  required  in  the  progress  of  construc- 
tion." It  is  conceded  that  this  money  was 
so  paid.  The  mortgage  was  executed  on  the 
5th  day  of  February,  about  a  week  after  the 
contract  was  entered  Into.  The  contract 
provided  that  the  balance  of  the  $47,000,  aft- 
er the  $25,000  was  paid,  namely,  $12,000,  was 
to  be  paid  by  a  second  mortgage  for  that 
amount.  After  the  bailding  was  completed, 
materials  which  were  furnished  to  the  con- 
tractor, amounting  to  something  like  $8,500, 
had  not  l>een  paid  for,  and  liens  had  >>een 
filed  against  the  building.  The  Simpson 
Company  refused  to  execute  the  mortgage 
until  these  lien  claims  were  paid  by  the  con- 
tractor. We  think.lt  Is  plain  that  the  Simp- 
son Company  was  not  required  by  the  terms 
of  the  contract  to  execute  the  mortgage  for 
$12,000  until  those  lien  claims  were  satis- 
fied, because  the  contract  provided  that  it 
was  the  duty  of  the  Coast  Construction  Com- 
pany to  furnish  to  the  Simpson  Company  sat- 
isfactory evidence  of  the  payment  of  all  bUls 
and  expenses  Incurred  in  the  construction  and 
completion  of  the  building,  or  in  connection 
therewith. 

[2]  It  is  argned  by  the  appellant  that,  be- 
cause the  Simpson  Company  took  a  surety 
bond  for  the  faithful  completion  of  the  wortc, 
it  was  bound  to  execute  the  mortgage  and 
look  to  the  surety  company  to  pay  the  lien 
claims.  This  surety  bond  was  taken  for  the 
protection  of  the  Simpson  Company.  It  was 
an  added  provision  to  the  conditions  con- 
tained in  the  contract  The  Simpson  Com- 
pany might  choose  whether  It  would  require 
the  payment  of  all  claims  by  the  contractor, 
before  executing  and  delivering  the  mort- 
gage for  the  final  payment  of  $12,000,  or  pay 
the  lien  claims  itself  and  resort  to  the  bond 
for  protection.  It  was  not  incumbent  upon 
the  Simpson  Company,  therefore,  to  rely 
wholly  upon  the  bond. 

[3]  We  have  no  doubt  that  the  mortgage 
of  the  Mortgage  Trust  ft  Sayings  Bank  Is  pri- 
or to  the  claim  of  the  Coast  Construction  Corn- 
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knew  that  mortgage  was  to  be  given,  and  was 
to  be  a  prior  lien  upon  the  premises.  Section 
1122,  Rem.  Code,  provides,  in  substance,  that 
mortgage  Ileus  filed  or  recorded  prior  to  the 
performance  of  labor  or  the  furnishing  of 
materials  are  prior  liens.  In  Bloom  on  Me- 
chanics' liens  and  Building  Contracts  at  sec- 
tion 489,  on  page  460,  it  is  said: 

"But  where  the  claimant  enters  into  a  con- 
tract with  the  owner,  and  a  third  party  takes  a 
mortgage  upon  the  property,  and  parts  with 
value,  relying  upon  the  terms  of  that  contract, 
the  claimant  and  owner  cannot  change  the  terms 
of  Uie  contract  to  the  detriment  of  the  mort- 
gagee, and  the  lien,  bo  far  as  it  is  extended  by 
the  change  of  the  agreement,  will  not  take  prior- 
ity over  the  mortgage.    *    •    • " 

In  Cutler  v.  Keller,  88  Wash.  334,  at  page 
830,  153  Pac.  15,  at  page  17,  in  referring  to 
section  1182,  Rem.  &  Bal.  Code,  we  said: 

"The  langnag«  of  this  section  carries  the  nec- 
essary implication  that  the  lien  accorded  to  me- 
chanics and  materialmen  is  subject  to  the  lien 
of  a  prior  mortgage  on  the  real  estate  recorded 
prior  to  the  commencement  of  the  performance 
of  the  labor  or  the  furnishing  of  the  material, 
or  of  which  the  Men  claimant  had  notice.  We 
have  uniformly  so  construed  it"  (citing  a  num- 
ber of  authorities). 

In  Olsen  v.  Smith,  84  Wash.  228,  146  Pac. 
672,  we  said: 

"Section  1132  expressly  declares  the  mechan- 
ic's lien  a  preferred  lien  to  any  incumbrance  at- 
taching subsequent  to  the  commencement  of  the 
work  for  which  the  lien  is  given,  and  also  to  any 
Incumbrance  which  may  have  attached  previous- 
ly to  the  time  and  was  not  filed  for  record  untO 
after  that  time,  of  which  the  lien  claimant  has 
no  notice." 

See,  also,  Fitch  y.  Atq;>legate,  24  Wash.  25, 
64  Pac.  147,  and  Heal  y.  Evans  Creek  Coal 
*  Coke  Co.,  71  Wash.  225,  128  Pac.  211. 

Since  the  Const  Construction  Company  bad 
actual  notice  of  this  mortgage.  It  was  bound 
by  It,  and  cannot  now  claim  that  Its  lien  for 
extras  and  for  the  balance  due  upon  the 
contract  is  prior  to  that  mortgage. 

[4]  The  materials  furnished  to  the  Coast 
Construction  Company  by  other  lien  claim- 
ants were  furnished  l<mg  after  the  mortgage 
was  made  and  was  of  record.  They  are 
therefore  clearly  subject  to  the  mortgage  of 
the  Mortgage  Trust  &  Savings  Bank,  and  were 
required  to  take  notice  of  that  mortgage,  if 
they  did  not  have  actual  notice.  AVe  are  sat- 
isfied, therefore,  that  the  mortgage  for  $38,- 
500,  being  prior  in  Ume,  is  a  prior  lien  to 
both  classes  of  lien  claimants. 

The  trial  court  found  that  there  was  a 
balance  due  of  $12,000  to  the  Coast  Construc- 
tion Company  by  the  terms  of  the  contract, 
and  something  over  $3,000  for  extras  fur- 
nished, making  a  total  of  $15,190.65  due  to 
the  contractor.  The  court  further  found  that 
there  was  due  from  the  contractor  to  the  ma- 
terialmen the  sum  of  $9,503.74,  together  with 
$695,  being  two-thirds  of  the  cost  of  fore- 
closing the  liens.  It  was  adjudged  that  the 
liens  should  be  foreclosed  against  the  prop- 


be  deducted  from  the  fifteen  thousand  and 
odd  dollars  due  the  contractor,  and  that  a 
mortgage  for  the  balance  should  be  executed 
by  the  Simpson  Company  in  favor  of  the 
Coast  Construction  Company.  While  there  is 
some  argument  in  the  briefs  that  these  find- 
ings were  Incorrect,  we  think  the  evidence 
fully  supports  the  findings,  and  that  the 
Judgment  of  the  trial  court  was  Just  and 
equitable  in  this  respect 

Some  assignments  of  error  relating  to  the 
pleadings  are  argued  In  the  briefs.  We  do 
not  notice  these  assignments,  because  the 
question  of  priorities  decided  above  is  the 
controlling  question  In  the  case,  and  efCectlve- 
ly  disposes  of  the  merits  of  the  controversy. 

We  are  satisfied,  upon  the  record,  that  the 
Judgment  was  right  and  Just.  It  la  therefore 
afiirmed. 

EIvLIS,  C.  J.,  and  PARKER,  FUIiLER- 
TON,  and  HOLCOMB,  JJ.,  concur. 


(87  Wash.  491) 
In  re  HAQEBTY'S  ESTATBu 

HAGERTY  et  al.  v.  WORK  et  aL 

(No.  14086.) 

(Supreme  Court  of  Washington.    Aug.  3,  1917.> 

1.  Executors  and  Adminibtbatobb  ®=>496(2) 
— Compensation— Value  of  Estate. 

Where  the  appraised  value  of  an  estate  is 
greater  than  the  value  at  the  time  of  the  settle- 
ment of  the  final  account,  the  value  at  the  time 
of  the  settlement  prevails  as  a  basis  upon  which 
to  fix  the  confi>en8ation  of  the  executors. 

2.  EXECUTOBS  and  Administbatobs  «=>488— 
Compensation— When  Payable. 

An  executor  or  administrator  is  not  entitled 
to  the  commissions  allowed  him  by  law  until 
tbo  settlement  of  his  final  account 

3.  Executors  and  Aduinibtbators  9=»47S — 
Compensation — Interest. 

An  executor  is  chargeable  with  interest  up- 
on commissions  paid  himself,  prior  to  the  final 
settlement  of  his  account. 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  Qeo.  8,  Lee, 
Judge  pro  tem. 

In  the  matter  of  the  estate  of  James  M. 
Hagerty,  deceased.  From  a  Judgment  fixing 
the  compensation  of  Leroy  I*  Work  and 
others,  executors,  Helena  Gertrude  Hagerty 
and  others  appeal.  Reversed  and  remanded, 
with  directions. 

Geo.  F.  Hannan,  of  Seattle,  and  Kronshage, 
McGovern  &  Hannan,  of  Milwaukee,  Wis., 
for  appellants.  Tolman,  King  &  Way,  of 
Spokane,  and  Smith  &  Gresbam,  of  Okano- 
gan, for  respondebts. 

MAIN,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  superior  court  fixing  the  compen- 
sation of  the  executors  of  the  last  will  and 
testament  of  James  M.  Hagerty,  deceased. 
The  appellants  are  Helena  Gertrude  Hagerty, 


«;n7or  otter  oaMi  ie«  ««im  topic  tad  KBT-NUUBBB  la  all  Key-Mumberad  Dtg«U  and  IndezM 


beneficiaries  named  In  the  will.  The  re- 
spondents are  Leroy  !«.  Work,  Monroe  Har- 
luou,  and  S.  P.  Eckl,  who  were  named  In  the 
win  as  executors.  The  testator  having  died 
prior  to  September  30,  1905,  the  will  was 
filed  for  probate  on  that  date.  The  will,  aft- 
er making  certain  specific  bequests,  devised 
and  bequeathed  the  residue  of  the  estate  to 
the  appellants.  The  will  contained  a  provi- 
sion that  there  should  be  no  division  of  the 
property  for  10  years,  or  until  Florence 
Hagerty,  the  youngest  child,  shonld  reach 
the  age  of  21  years.  It  also  provided  that 
the  corporate  stock  bequeathed  to  the  sisters 
of  the  testator  should  be  held  in  trust  forthe 
same  period  of  time  by  the  executors.  There 
was  a  further  provision  that  it  was  the  de- 
sire of  the  testator  that  the  executors  named 
In  the  will  shonld  pursue,  as  nearly  as  possi- 
ble, the  same  policy  toward  the  promotion 
and  development  of  the  properties  in  Which 
the  testator  was  interested  which  he  had 
pursued  during  his  lifetime,  and  that  such 
executors  might  nse  any  money  In  their 
bands,  from  whatever  source,  to  protect  the 
Interest  of  the  prt^erties-  and  .of  the  other 
stockholders,  the  same  as  "I  have  always 
done."  On  October  18,  1905,  Executors  Work 
and  Harmon  each  filed  an  oath  as  executor. 
On  November  13,  1905,  Executor  Eckl,  who 
was  a  resident  of  Ohio,  filed  his  oath  as 
executor.  On  October  18,  1905,  an  order  was 
entered  by  the  superior  court  appointing 
Work,  Harmon,  and.  Eckl  executors  of  the 
will.  This  order  recited  that  the  will  was 
duly  exhibited,  proven,  and  recorded.  On 
February  9, 1906,  the  Inventory  and  appraise- 
ment of  the  estate  was  filed,  which  showed 
the  total  value  thereof  to  be  $150,701.08.  The 
estate  consisted  largely  of  shares  of  stock 
In  what  is  referred  to  as  the  "Slmllkameen 
Falls  Power  &  Development  Company,"  and 
in  various  mining  enterprises,  and  In  a  mer- 
cantile company.  At  the  time  of  the  death 
of  the  testator,  the  property  sought  to  be 
developed  by  the  power  company  had  not 
been  acquired  from  the  federal  government. 
The  executors  attempted  to  acquire  title  there- 
to without  success,  but  did  obtain  a  permit 
from  the  federal  government  to  develop  the 
property.  On  October  8,  1907,  the  executors 
filed  an  account  showing  receipts  and  dis- 
bursements of  the  estate  from  October  9, 
100a,  to  December  10,  1906.  On  January  15, 
1913,  the  executors  filed  their  second  report, 
which  covered  the  period  up  to  and  Includ- 
ing December  31,  1912.  On  October  26,  1916, 
the  executors  filed  their  final  account,  and 
recited  therein  that  more  than  10  years  bad 
elapsed  since  the  Estate  passed  Into  their 
hands,  and  that  Florence  Hagerty,  the  young- 
est child,  had  become  21  years  of  age  on 
the  27th  day  of  September,  1916.  To  this 
final  account  certain  objections  were  filed  by 
the  appellants.     Thereafter  the  cause  was 


executors  at  |10,473,  In  addition  to  the  in- 
terest on  the  sums  that  the  executors  bad 
theretofore  paid  themselves,  and  In  additioi 
to  the  sums  received  by  Executors  Work  and 
Harmon  from  the  Slmllkameen  Falls  Power  & 
Development  Company,  while  acting  as  di- 
rectors of  that  company.  It  Is  from  this 
provision  of  the  Jtidgment  that  the  appeal  l- 
prosecuted.  Other  facts  will  be  ledted  to 
connection  with  the  consideration  of  the  par- 
ticular points  to  which  they  may  be  relevaoL 

[1]  The  first  question  to  be  determined  is 
the  value  of  the  estate,  from  whldi  the  com- 
pensation of  the  executors  is  to  be  determin- 
ed. The  appraisement  shows  that  the  ap- 
proximate value  of  the  estate  was  $150,000. 
Hie  Inventory  shows,  as  well  as  the  evidence, 
that  the  value  of  the  property,  from  its  very 
nature,  was  largely,  speculative.  In  the  final 
account,  the  executors  alleged  that  the  total 
value  of  the  estate,  as  a  basis  for  the  com- 
putation of  the  Inheritance  tax  due  the 
state  of  Washington,  was  $75,755.79.  While 
Executor  Work  was  testifying  upon  the  hear- 
ing, he  was  asked  this  question:  "Q.  The 
amount  of  property  and  cash  actually  re- 
ceived and  handled  by  you,  which  actnally 
belongs  to  the  estate,  was  approximately 
$75,755.79,  was  It  not?"  To  this  question  he 
replied:   "Yes,  sir." 

We  think  It  Is  clearly  established  by  this 
record  that  the  value  of  the  estate  at  the 
time  of  the  settlement  of  the  final  account 
was   not  that   shown  by  the  appraisement, 
but  was  that  recited  In  the  final  report  and 
the  value  testified  to  by  Executor  Work.    It  Is 
true  that  the  report  recites  this  Is  the  value 
as  a  basis  upon  which  to  figure  the  Inherit- 
ance tax  due  the  state  of  Washington;    but 
we  see  no  reason  why  the  estate  should  have 
one  value  for  the  purpose  of  determining  the 
Inheritance  tax,  and  another  value  for  tbe 
purpose  of  fixing  the  compensation  of  the 
executors.      While    the    appraisement    nxay 
show  the  prima  fade  value  when  that  Is  dis- 
puted upon  the  final  account,  the  guestloo 
becomes  one  of  fact  to  be  determined  by  evir 
dence.    Where  the  appraised  value  Is  greater 
than  the  value  at  the  time  of  the  settlement  of 
the  final  account,  the  value  at  the  time  of 
settlement  prevails  as  a  basis  upon  whidi  to 
fix  the  compensation  of  the  executors.      In 
Horton  V.  Barto,  17  Wash.  675,  60  Pac  OSi, 
it  was  said: 

"In  this  case  the  appraised  value  of  the  real 
estate  was  over  $34,(X)0,  while  it  is  contended 
that  the  actual  value  at  tbe  time,  of  the  eectle- 
ment  was  not  to  exceed  $11,000.  The  lower 
court  allowed  a  commission  upon  the  apprais- 
ed value,  holding  that  the  same  was  arbitrarilT 
fixed  by  the  statutes.  But  it  seems  to  ns  that 
the  appraisement  was  not  intended  to  fix  any- 
thing more  than  a  prima  facie  value,-  wbi<-'i 
should  stand  if  unquestioned.  This  is  evidont-^^'. 
by  the  fact  that  the  otlier  sections  of  the  Co<l-- 
referred  to  provide  that  tbe  administrator  shivli 
account  for  any  excess  over  the  appraised  value 
in  case  of  a  sale,  and  shall  not  be  liable  for  any 


praisement  is  only  prima  facie  evidence  of  the 
value  of  the  estate  [citing  authorities].  We  arc 
of  the  opinion  that  the  amount  of  the  compen- 
sation should  be  fixed  upon  the  value  of  the  es- 
tate at  the  dmo  of  the  settlement,  the  appraised 
valuation  being  disputed." 

See,  also,  In  re  Smith's  Estate,  18  Wash. 
129,  61  Pac.  348. 

It  follows,  therefore,  tliat  the  siun  of 
$75,755.79,  the  value  at  the  time  of  the  set- 
tlement in  the  present  case,  must  famish  the 
basis  by  which  the  compen^tlon  of  the  ex- 
ecutors Is  to  be  determined. 

The  next  question  is  the  amount  of  com- 
pensation to  which  the  executors  are  ^itltled. 
Section  1549,  Bem.  Code,  provides: 

"When  no  compensation  shall  have  been  pro- 
vided by  will,  or  the  executor  shall  renounce 
his  claim  thereto,  he  shall  bo  allowed  commis- 
sion on  the  whole  estate  accounted  for  by  him 
as  follows:  For  the  first  one  thousand  dollars, 
at  the  rate  of  seven  per  cent;  for  all  above 
that  sum,  and  not  exceeding  two  thousand  dol- 
lars, at  the  rate  of  five  per  cent;  for  all 
above  that  sum,  at  the  rate  of  four  per  cent; 
and  the  same  commission  shall  be  allowed  to 
administrators.  In  all  cases'  such  further  al- 
lowance may  be  made  as  the  court  shall  deem 
just  and  reasonable  for  any  extraordinary  serv- 
ices not  required  of  an  executor  or  adminis- 
trator in  the  common  coarse  of  his  duty:  Pro- 1 
vided,  that  the  total  amount  of  such  allowance 
shall  not  exceed  the  amount  of  commission  id- 
lowed  in  this  section." 

From  this  statute  It  will  be  seen  that  the 
executors  were  entitled,  upon  the  first  |1,000, 
to  a  commission  of  7  per  cent ;  above  $1,000, 
and  not  exceeding  $2,000,  5  per  cent.;    and 
for  all  above  that  sum,  4  per  cent    The  last 
sentence  of  the  section  of  the  statute  quoted 
provides  for  an  allowance  by  the  court  of  a 
just  and  reasonable  sum  for  extraordinary 
services  which  may  be  performed  by  an  ex- 
ecutor  or   administrator,    with   the  proviso 
that  the  total  amount  of  the  allowance  for 
such  extraordinary  services  shaU  not  exceed 
the  total  amount  provided  for  when  no  ex- 
traordinary   services   are  performed.     The 
first  part  of  the  section  fixes  the  compensa- 
tion in  the  absence  of  the  performance  of 
any  extraordinary  services.    The  second  part 
provides  for  compensation  for  extraordinary 
services,    and    limits    that    amount    to    an 
amount  not  In  excess  of  the  sum  allowed 
when  no  extraordinary  services  are  perform- 
ed.    By    this   statute   the   amount   of  com- 
pensation is  fixed  when  there  are  no  extraor- 
dinary services,  but  when  such  services  are 
performed  the  court  may  allow  an  additional 
sum,  which  additional  sum  shall  not  exceed 
the  amount  fixed  by  the  statute  when  no  ex- 
traordinary services  are  performed.     From 
this  it  follows  that  the  respondents,  under 
the  first  part  of  the  section,  would  be  en- 
titled to  the  sum  of  $3,080.23.     Under  the 
second  part  of  the  ^atute,  which  provides 
for  compensation  for  extraordinary  services, 
they  would  be  entitled  to  a  like  addlUonal 
Bum,  If  such- extraordinary  services  were  of 


will  be  assumed  that  the  respondents  per- 
formed extraordinary  services^  for  whldi 
they  were  entitled  to  the  full  amount  per- 
mitted by  the  statute. 

[2]  The  next  question  involves  the  amount 
which  the  executors  had  already  paid  them- 
selves,  and   with   vrfalch   they   were  legally 
chargeable.    On  April  19,  1907,  the  respond- 
ents paid  EJxecutor  Work  $500;   on  June  27, 
1913,  $1,500;  and  on  September  27, 1916,  $300 
—or  a  total  of  $2,300.    On  April  19,  1907,  the 
respondents   paid    Executor   Harmon    $500; 
on  June  27,  1913,  $1,000— making  a  total  of 
$1,500.     On  April  19,  1907,  the  respondents 
paid  Bxecator  Ecki  $500.     All  these  sums 
were  paid  without  petitioning  the  court  for 
an  allowance,  and  without  any  order  of  the 
court  making  an  allowance.     Whether   the 
court  has  the  power  under  any  circumstances 
to  award  compensation  to  the  executor  prior 
to  the  settlement  of  the  final  account  we  do 
not  here  determine,  as  that  question  is  not 
Involved  in  this  appeaL    llie  question  here 
is  whether  the  executors  had  the  right  to 
pay  themselves  on  account  of  OHnpensation 
or  commission  prior  to  the  time  of  the  final 
settlement     It  seems  to  be  well  settled  that 
an  executor  or  administrator  Is  not  entitled 
to  the  commissions  allowed  him  by  law  un- 
til the  settlement  of  his  final  account     11 
R.  C.  li.  p.  228;    In  re  SulUvan's  Estate,  86 
Wash.  217,  78  Pac.  945;   In  re  Hite's  E»:ate, 
155  Cal.  448,  101  Paa  448.    In  the  case  last 
cited,  it  is  said: 

"It  is  settled  that  an  executor  or  administra- 
tor is  not  entitled  to  the  commissions  allowed 
him  by  law  until  the  settlement  of  his  final 
account" 


[3]  If  the  executor  is  not  entitled  to  the 
commissions  allowed  him  by  law  until  the 
settlement  of  his  final  account,  the  ques- 
tion then  arises  whether.  If  he  pays  himself 
such  commissions  prior  to  that  time,  he 
should  be  charged  with  interest  upon  the 
sums  so  paid.  Upon  this  question  also  the 
law  is  well  settled.  The  rule  Is  that,  where 
an  executor  pays  himself  commissions  prior 
to  the  final  settlement  of  his  account,  he  Is 
charged  with  Interest  upon  such  commissions 
from  the  date  that  he  received  them.  Wheel- 
wright V.  Rhoades,  28  Hun  (N.  T.)  68;  m 
re  Fumlss,  86  App.  DIv.  96,  83  N.  Y.  Supp. 
530;  In  re  Stratton,  76  Misc.  Rep.  584,  137 
N.  TC.  Supp.  311;  Kenan  v.  Graham,  135  Ala. 
686,  33  South.  699 ;  WyckofC  v.  O-NeU,  71  N. 
J.  Bq.  729,  71  Atl.  388;  Estate  of  Carter,  132 
OaL  113,  64  Pac  123,  484.  In  the  case  last 
dted,  It  Is  said: 

"The  executor  was  properly  charged  with 
Interest  upon  the  sum  he  appropriated  as  his 
commissions.  He  was  not  entitled  to  his  com- 
missions until  the  settlement  of  his  final  ac- 
count. In-  re  Rose,  80  CaL  180  [22  Pac.  86] 
This  money  belonging  to  the  estate  was  appro- 
priated by  him  to  his  own  use,  and  under  these 
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drcumstances  Ike  was  properly  charged  with  in- 
terest upon  the  amount." 

It  therefore  follows  that  the  reqwndents 
here  should  be  charged  with  interest  upon 
the  sums  which  they  respectively  paid  to 
themselves.  This  Interest,  at  the  legal  rate, 
would  amount  to  approximately  $1,375.  In 
addition  to  this,  Executor  Work  received  the 
sum  of  $230  for  attending  23  directors'  meet- 
ings of  the  power  company,  whldi  sum  lie 
admitted  should  be  charged  to  blm  as  com- 
inissiona  From  the  same  source.  Executor 
Harmon  had  received  $410,  whldi  he  like- 
wise admitted  should  be  charged  to  him  as 
commissions. 

Taking  now  the  $4,300  which  the  respond- 
ents had  paid  to  themselves  as  executors, 
the  $1,375  with  which  they  were  chargeable 
for  Interest,  and  the  $230  and  the  $410 
which  Executors  Work  and  Harmon  had  re- 
spectively received  as  trustees,  we  have  a  to- 
tal of  $0,315,  which  the  respondents,  at  the 
time  of  the  hearing,  had  either  received  as 
commissions,  or  with  which  they  were 
chargeable  as  such.  As  above  pointed  out, 
the  total  amount  which  the  respondents  were 
entitled  to  as  executors,  including  extraor- 
dinary services,  would  be  $6,160.46.  The 
amount  which  they  received,  and  with  which 
they  are  chargeable,  exceeds  this  sum  by 
$154.54.  It  therefore  appears  that  the  Judg- 
m«it  of  the  trial  court.  Instead  of  allowing 
the  respondents  additional  compensation, 
should  have  charged  them  with  the  excess 
of  that  which  they  had  received.  The  appel- 
lants are  not  asking  for  any  affirmative  re- 
lief, and  it  was  said  upon  the  oral  argu- 
ment that  they  did  not  seek  an  affirmative 
judgment  against  the  respondents.  For  this 
reason,  no  such  Judgment  will  be  directed. 

Some  discussion  is  found  in  the  briefs 
relative  to  whether  the  respondents  acted 
solely  as  executors,  or  executors  with  trust 
powers,  or  in  the  dual  capacity  of  executors 
and  trustees;  but  it  does  not  seem  to  us 
that  it  is  necessary  to  determine  this  ques- 
tion. They  at  all  times  had  proceeded  as 
executors,  and  made  their  final  account, 
from  which  this  appeal  is  prosecuted,  as 
such,  and  requested  the  court  to  allow  them 
compensation  as  such.  It  would  seem  that 
the  statute  providing  for  compensation  for 
extraordinary  services  was  intended  to  meet 
such  a  case  as  this.  The  executors  had  re- 
ceived the  greatest  amount  which  they 
would  be  allowed  by  the  statute,  and  more. 

The  case  of  Pitney  v.  Everson,  42  N.  J. 
Eq.  361,  7  Atl.  860,  is  not  in  point,  for  the 
reas<Hi  that,  in  that  case,  the  executor  had 
rendered  his  final  account  and  had  been 
allowed  bis  commissions.  Thereafter  he  act- 
ed as  trustee  and  sought  additional  compen- 
sation in  that  capacity,  which  was  awarded 
him.  The  distinction  between  that  case  and 
this  lies  in  the  fact  that  everything  dcHie 
by  the  respondents  up  to  the  time  of  the 
rendering  of  their  final  account,  in  the  case 


now  before  us,  was  done  as  executors.  At 
no  time  bad  they  rendered  a  final  account 
in  such  capacity  and  continued  thereafter 
in  the  capacity  of  trustees. 

Finally,  it  is  contended  that,  under  the 
new  Probate  Code  (<Aapter  156,  Laws  of 
1917,  p.  687,  §  158),  the  executors  were  entitled 
to  such  compensation  as  the  court  mi^t  deem 
Just  and  reasonable,  based  upon  the  services 
rendered,  and  that  the  executors  in  this  case 
In  fact  earned  the  amount  of  compensatloa 
fixed  Iqr  the  trial  court  Whether  that  act 
has  a  retroactive  effect  snffid^it  to  include 
the  present  cose  we  do  not  determine.  After 
a  careful  consideration  of  the  record,  with- 
out reviewing  the  testimony  here  In  detail. 
we  are  of  the  opinion  that  the  services  ren- 
dered by  the  executors  to  the  estate  were 
not  reasonably  worth  more  than'  what  could 
be  allowed  under  section  1540,  Item.  Gode^ 
supra. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  dlrectl(m  to  the  su- 
perior court  to  enter  a  Judgment  denying 
the  respondents  any  further  compensation 
than  that  which  they  had  already  received 
prior  to  the  bearing  upon  the  final  account. 

Reversed  and  remanded. 

HLLIS,  O.  J.,  and  CHADWICK,  MOERIS. 
and  MOUNT,  JJ.,  concur. 

(ST  Wash.  457) 

M0RRIS4  00.  V.  BELKINetaL    (No.  13928.) 

(Supreme  Court  of  Washington.    July  31,  1917.) 

Attachment    «=>209(6)  —  Jttbisoiction    or 
PBOPKBTr— Pebsonal  Sebvick  Withoot  tkb 
Stai«. 
Where  at  the  time  of  the  service  there  was 
no   property    within    the   state    that   conld    be 
seized  by  attachment,  personal  service  upon  re- 
spondents without  the  state  was  Ineffectual  for 
any  purpose. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  Morris  &  C!6mpany  against  Harry 
W.  Belkln  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Fred  W.  Catlett  and  Emmons  &  Emmons, 
all  of  Seattle,  for  epi>ellant  Brons<Mi,  Rob- 
Inscm  &  Jones,  of  Seattle,  for  respondents. 

PER  CURIAM.  This  appeal  arises  out  of 
the  same  controversy  referred  to  In  Morris 
&  O).  y.  (Canadian  Bank  of  Commerce,  95 
Wash.  418,  163  Pac.  1139.  The  first  case  in- 
volved appellant's  right  to  a  fund  in  the  bank 
which  was  sought  to  be  appropriated  under 
proceedings  in  garnishment  This  appeal  in- 
volves the  sufficiency  of  personal  service  up- 
on respondents  in  Canada  which  under  our 
statute  is  the  equivalent  of  service  by  publi- 
cation. 

The  final  disposition  of  the  garnishment 
proceedings,  a  rehearing  having  been  denied, 
disposes  of  the  only  question  Involved  in  this 
appeal.  The  garnishment  proceedings  hav- 
ing been  dismissed,  it  follows  that  at  the  time 
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Of  the  service  upon  respondents  ttaere  was  no 
property  within  this  state  that  oould  be 
seized  under  attachment  and  personal  service 
upon  respondents  without  this  state  would 
be  ineffectual  for  any  purpose.  Dlttenhoefer 
V.  Coeur  d'AIene  Clothing  Co.,  4  Wash.  519, 
30  Paa  660;  Cosh-Murray  Co.  T.  Tattich,  10 
Wash.  449,  38  Pac.  1134. 
Judgment  afibmed. 

(97  Wash.  463) 

WBTIIERBY  y.  MARK  et  sL     (No.  14083.) 

(Supreme  Court  of  Washington.    July  31, 1917.) 

Pbikctpai,  and  Agint  «=»29%— Noncit  o» 
Rksoission— Necessity. 
Where  'the  parties  mutunlly  rescinded  a 
written  contract  giving  plaintiff  an  agency  for 
the  sale  of  automobiles,  the  clause  requiring  10 
days'  notice  of  cancellation  had  no  application, 
and  plaintiff  could  not  recover  for  cars  sold 
after  the  date  of  the  mutual  rescission. 

Department  1.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  J.  Ia  Wetherby  against  E.  M. 
Mark  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.      Affirmed. 

George  F.  Hannan,  of  Seattle,  for  appel- 
lant. Jas.  B.  Murphy,  of  Seattle,  for  respond- 
ents. 

MORiRTS,  J.  The  question  here  to  be  de- 
termined Is:  When  was  a  certain  contract 
between  the  parties  canceled?  Resiwndents 
are  general  agents  for  the  sale  of  Oakland 
automobiles.  They  gave  appellant  an  agency 
for  the  sale  of  these  automobiles  in  Pierce 
county  under  a  written  contract  which  re- 
served to  respondents  the  right  to  cancel  the 
contract  at  any  time  upon  giving  10  days, 
notice  to  appellant  Resi>ondents  contend, 
aS  found  by  the  lower  court,  that  the  contract 
was  canceled  by  the  mutual  agreement  of  the 
parties  on  February  13th,  but  that  at  the  re- 
quest of  appellant  the  matter  was  kept  secret 
In  order  to  give  appellant  an  opportunity  to 
dispose  of  the  cars  then  on  hand.  Appellant 
endeavored  to  dispose  of  his  business  to 
Foulks  A  King.  The  parties  could  not  agree 
upon  the  terms,  and  about  February  26,  1016, 
respondents  made  a  selling  arrangement  with 
Fonlks  &  King  under  which  two  cars  were 
delivered.  On  March  2d  respondents  sold 
four  cars  to  a  resident  of  Puyallup.  Ap- 
pellant then  brought  this  action  for  commis- 
sion <Hi  the  sale  of  these  six  cars.  If  his 
contract  was  still  in  force  at  the  time  of  the 
sale,  he  would  be  entitled  to  recover ;  other- 
wise, not 

On  February  26th  respondents  wrote  the 
following  letter  to  appellant: 

"Seattle,  Wash.,  February  26,  1016. 

"Mr.  J.  T^.  Wetherby,  Tacoma,  Washington— 
Dear  Mr.  Wetherby :  Owing  to  the  fact  of  your 
not  being  able  to  dispose  of  the  Oakland  cars  in 
your  territory  during  the  past  three  months, 
and  also  of  your  decision  not  to  continue  the 
Oakland  agency,  it  is,  with  regret  that  I  hereby 


notify  yon  of  the  cancellation  of  your  dealer's 
contract  with  the  Northwestern  Oakland  Car 
Company,  Seattle,  In  accordance  with  the  condi- 
tions set  forth  in  said  contract,  and  I  shall  be 
pleased  if  you  will  return  to  us  a  copy  of  said 
contract  now  held  by  you.  With  best  wishes 
for  the  future,  we  are.  Very  truly  yours.  North- 
western Oakland  Oar  Company,  Per  E.  M. 
Mark." 

Under  this  letter  appellant  contends  that 
his  contract  was  not  canceled  nntll  10  days 
after  the  receipt  of  the  letter,  and,  as  the  cars 
were  sold  within  that  time,  he  Is  entitled  to 
his  commission.  The  case  presents  only  a 
question  of  fact  upon  which  the  findings  of 
the  lower  court  are  adverse  to  appellant. 
These  findings  are  amply  sustained  by  the 
evidence,  and  It  cannot  be  said  there  Is  a  pre- 
ponderance against  them.  The  letter  of  Fel>- 
niary  26th  Is  in  Itself  evidence  that  the  con- 
tract had  been  previously  terminated  and 
that  the  letter  was  Intended,  as  contended  by 
respondents,  only  as  confirmation  of  prior 
negotiations.  The  letter  refers  to  appellant's 
"decision  not  to  continue  the  Oakland  agen- 
cy." This  language  can  refer  to  nothing  else 
other  than  to  what  had  previously  trans- 
pired between  the  parties  on  February  13th. 
If  appellant  then  surrendered  his  contract, 
he  waived  all  rights  under  it  and  cannot  in- 
sist on  10  days'  notice  of  its  cancellation. 
That  clause  applies  only  in  case  when  re- 
spondents, exercising  their  right  under  the 
contract,  desire  to  terminate  it  without  the 
consent  of  appellant  It  does  not  apply  to  a 
situation  such  as  is  disclosed  by  the  facts 
here,  where  api)ellant  and  respondents  mu- 
tually rescinded  and  canceled  the  contract 
The  contract  having  been  terminated  prior  to 
the  sale  of  the  six  cars,  appellant  is  not  en- 
titled to  commission  on  such  sale. 

Judgment  Is  affirmed. 

E(LLIS,  O.  J.,  and  MAIN  and  OHAOWIGK. 
JJ.,  concur. 

(97  Wash.  511) 
BARKER  y.  CITY  OF  SBATTLHi 
(No.  13900.) 

(Supreme  Oomt  of  Washington.    Aug.  4, 1917.) 

1.  JUDQlDtST  «=>342(4)— VaOATINO— JUBISDIO- 

TioN  OP  Application. 
Superior  courts  have  jurisdiction  to  vacate 
final  judirments,  and  their  final  orders  rendered 
in    vacation   proceedings   are   as  conclusive  as 
other  judgments. 

2.  Ejunent  Domain  «=»241— Yacatino  Jttdo- 

UENT— JOBISDICnON   OF  APPLICATION— EKI- 
NBNT  DOUAIN. 

In  view  of  Const  art  1,  f  16,  providing 
that  compensation  in  eminent  domain  proceed- 
ings shall  be  ascertained  "as  in  other  civil 
cases,"  power  inherent  in  superior  court  inde- 
pendent of  Rem.  Code  1915,  f  464  et  seq.,  to 
vacate  judgments,  is  not  curtailed  as  to  judg- 
ments in  eminent  domain  proceedings  by  Rem. 
Code  1915,  i  7783,- providing  that  tbey  shall  be 
conclusive  as  to  damages  caused  by  improve- 
ment unless  appealed  from,  since  that  does  not 
make  judgments  conclusive  in  any  other  aenso 
than  final  judgment  becomes  conclusive  in  any 
other  proceeding,  and  fact  that  eminent  domain 
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statute  does  not,  In  terms,  provide  for  yacation 
of  jnd^ment  of  award  in  proceedings  Uiereunder 
is  immateriaL 

8.  EiiiNXNT    Domain    «=>241    —    Vaoatino 
JUDOIIENT— Jdbisdiotion  ot  Appuoation — 
JuDGHENT  Satisfied  of  Record. 
Fact  that  judgment  awarding  compensation 
in  eminent  domain  proceeding  bag  been  satis- 
fied of  record  does  not  make  order  of  superior 
court  vacating  it  void  for  want  of  jurisdiction. 
4.  Municipal  Cobpokations  ®=>bu2— Locai. 

ASSESSIfENT  WaRBANT — NEaOTIABILITY. 

A  municipal  warrant  is  not  a  n^otiable  in- 
strument, but  simply  assignable,  as  nonnego- 
tiable  chose  in  action. 

6.  MUNICIPAI.    COBPOBATIONS    9=3896— LOOAI, 
ASSESSUENT    Warbant— Failubx    TO    Fbo- 
▼IDE  Funds — ErrEcx. 
A   municipal   warrant,   expressly   declaring 
that  it  is  not  a  general  debt,  and     is  payable 
only  out  of  proceeds  of  collections  of  special 
assessment  made  for  condemnation  for  which  it 
is  issued,"  does  not  become  general  fund  war- 
rant by  failure  of  city  to  provide  local  assess- 
mont  fund. 

6.  municipai,  cobporations  «=9902— local 
Assessment   Warrant— Action  fob  Faii^ 
UBE  TO  Provide  Fund — ^Dbfbnsb. 
Assignee    of   local   assessment   warrant,   is- 
sued in  payment  of  judgment  awarding  compen- 
sation   in    eminent    domain    proceeding    which 
was,  after  assignment  of  warrant  without  no- 
tice to  city,  vacated  on  application  filed  within 
year,  in  proceeding  to  which  judgment  creditor 
alone  was  a  party,  is  bound  by  order  of  vaca- 
tion, notwithstanding  fact  that  warrant  consti- 
tutes chose  in  action  transferable  by  mere  in- 
dorsement and  delivery. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;   A  W.  Frater,  Judge. 

Action  by  F.  W.  Barker  against  tlie  City  of 
Seattle.  From  Judgment  for  {plaintiff,  d& 
fendant  appeals.    Reversed. 

Hugh  M.  Caldwell  and  Jas.  A.  Dongan, 
both  of  Seattle,  for  appellant.  Kerr  &  Mc- 
Cord,  of  Seattle,  for  respondent. 

PARKER,  J.  The  plaintiff,  F.  W.  Barker, 
seeks  recovery  of  damages  from  the  defend- 
ant dty  of  Seattle  because  of  its  failure  to 
provide  a  local  improvement  fund  by  special 
assessment  to  pay  compensation  awarded  in 
eminent  domain  proceedings  for  the  taking- of 
land  for  the  extension  of  Phinney  avenue  in 
that  city.  Warrants  were  issued  against  the 
contemplated  local  assessment  fund  for  the 
amount  of  the  award,  one  of  such  warrants 
being  now  held  by  the  plaintlfB  as  assignee 
of  Olof  Nelson,  to  whom  the  award  was  made 
and  the  warrants  issued.  Trial  In  the  supe- 
rior court  for  King  county  resulted  In  findings 
and  Judgment  against  the  city,  awarding  to 
the  plaintiff  damages  in  the  sum  of  $1,689, 
the  amount  of  the  warrant  held  by  him,  to- 
gether with  interest  thereon  from  January 
10,  1911,  the  date  of  the  issuance  of  the  war- 
rant From  this  disposition  of  the  cause  the 
city  has  appealed  to  this  court 

Vn  August,  1909,  there  was  passed  and  aj)- 
pruvedi  by  the  city  council  and  mayor  of  the 
cily  of  Seattle  an  ordinance  providing  for 
tlie  acquisition  by  eminent  domain  proceed- 
ing of  a  strip  of  land  80  feet  wide  for  the 


extension  of  Fblnney  avenae  la  that  dty. 
The  ordinance  also  provided  that  the  land  so 
acquired  should  be  paid  for  by  special  as- 
sessment upon  the  prc^terty  benefited  by  such 
extensiaia,  and  that  any  part  of  the  cost  of 
such  extension  not  finally  assessed  against 
the  property  specially  benefited  should  be 
paid  from  the  general  funds  of  the  dty.  Em- 
inent domain  proceedings  were  accordingly 
instituted  In  the  superior  court  for  King 
county,  resulting  in  a  verdict  and  Judgment 
rendered  thereon  In  January,  1911,  awarding 
to  Olof  Nelson,  as  the  owner  of  the  land  to 
be  taken,  the  sum  of  f  5,898.  Neither  the  dty 
nor  Nelson  appealed  from  that  judgment,  but. 
uoth  being  then  satisfied  therewl^  the  dty 
issued  to  xNelson  against  the  prospective  spe- 
dal  assessment  fund  four  warrants,  aggre- 
gating the  total  amount  of  the  Judgment  and 
costs,  one  of  which  warrants  was  the  $1,689 
warrant  here  in  question.  In  the  body  of 
this  warrant  after  the  direction  of  pa.vnient 
from  the  spedal  assessment  fund  appears 
the  following: 

"This  warrant  is  not  a  general  debt  of  the 
dty  of  Seattle  and  is  payable  only  out  of  the 
proceeds  of  tho  collections  of  the  special  assess- 
ment made  for  the  condemnation  for  which  it  is 
issued." 

Upon  receiving  these  warrants  Nelson  sat- 
isfied the  Judgment  upon  the  records  of  the 
superior  court  Thereafter,  by  mesne  assign- 
ments and  by  bequest,  respondent  became  the 
holder  of  the  $1,(589  warrant,  and  as  such 
succeeded  to  all  of  the  rights  of  Nelson.  In 
December,  1011,  the  dty  filed  its  petition  in 
the  superior  court  for  King  countj-,  seeking 
vacation  and  annulment  of  the  verdict  and 
Judgment  avyardlng  compensation  to  Nelson 
as  owner  of  the  land.  Nelson  was  duly  noti- 
fied and  appeared  generally  in  the  vacation 
proceeding,  and,  the  question  of  the  vacation 
of  the  \«rdlct  and  Judgment  being  presented 
to  and  submitted  to  the  superior  conrt  upon 
the  merits,  that  court  on  April  20,  1912,  en- 
tered its  order,  vacating  and  setting  aside 
the  verdict  and  judgment  awarding  to  Nel- 
son compensatl<«  for  which  the  warrants 
against  the  prospective  local  assessment  fund 
were  issued.  This  order  of  vacation  has  nev- 
er been  appealed  from,  vacated  or  set  aside. 
WhUe  the  warrant  here  in  question  was  as- 
signed by  Nelson  before  the  vacation  of  the 
eminent  domain  Judgment,  no  one  was  made 
a  party  defendant  In  the  vacatlcm  proceeding 
other  than  Nelson,  the  Judgment  creditor,  so 
none  of  Nelson's  successors  in  interest  In- 
cluding respondent,  ever  had  an  oi^>ortunlty 
to  resist  the  dty's  application  to  vacate  the 
Judgment  Nor  did  any  of  Nelson's  succes- 
sors in  Interest  learn  of  the  dty's  application 
to  vacate  that  judgment  or  of  the  order  va- 
cating it  until  long  after  the  order  of  vaca- 
tion was  entered.  The  record  before  us  com- 
pels us  to  proceed  upon  the  assumption  that, 
at  the  time  the  dty  applied  to  vacate  the 
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Judgment  and  at  the. time  of  the  entering  of 
the  order  of  vacation,  the  city  had  no  no- 
tice that  Nelson  had  prior  thereto  assigned 
the  warrant  here  in  question.  The  gronnd 
of  the  city's  application  for  vacation  of  the 
Judgment  in  the  eminent  domain  proceeding 
appears  to  be  that  it  was  discovered,  after 
the  rendering  of  that  Judgment,  that  Ne]s<»i 
was  not  in  fact  the  owner  of  the  whole  of  the 
80-foot  strip  of  land  sought  to  be  condemned, 
but  was  the  owner  of  only  a  20-foot  strip 
al<H>g  the  east  side  thereof.  This,  however, 
as  we  proceed  we  think  will  appear  to  be  of 
no  moment  so  far  as  our  present  inquiry  is 
concerned,  since  it  would  have  to  do  only 
with  questions  of  error  in  the  entering  of  the 
order  of  vacation,  which  order,  as  we  have 
noticed,  has  never  been '  appealed  from  or 
set  aside.  There  has  never  been  any  special 
assessment  made  and  confirmed  looking  to 
the  creation  of  a  fund  to  pay  the  warrants 
issued  to  Nelson  following  the  rendering  of 
the  Judgment  awarding  him  compensation  in 
the  eminent  domain  proceeding.  In  January, 
1912,  the  city  council  and  mayor  of  the  dty 
passed  and  approved  an  ordinance  purporting 
to  amend  the  original  ordinance  providing 
for  the  acquisition  of  the  80-foot  strip  of 
land  for  the  extension  of  Pbinney  avenue.  In 
effect  repealing  the  provisions  of  that  ordi- 
nance in  so  far  as  it  contemplated  acquisi- 
tion of  the  entire  80-foot  strip,  and  providing 
for  the  acquisition  by  eminent  domain  pro- 
ceedings of  a  20-foot  strip  of  land  along  the 
east  side  of  the  80- foot  strip  for  use  as  a  iwrt 
of  Phinney  avenue. 

[1]  If  this  acti(m  were  being  prosecuted 
by  Nelson,  to  whom  the  warrants  were  origi- 
nally issued,  it  would  seem  plain  that  he 
could  not  recover  because  of  the  order  vacat- 
ing and  setting  aside  the  Judgment  awarding 
blm  compensation  for  which  the  warrants 
were  issued.  It  may  be  that  error  was  com- 
mitted by  the  superior  court  in  vacating  that 
Judgment  such  as  would  call  for  the  reversal 
of  the  order  of  vacation  upon  appeal,  bat  we 
have  seen  that  Nelson  was  a  party  to  the  va< 
cation  proceeding;  that  he  received  due  no- 
tice and  appear^  generally  therein ;  that  the 
issues  in  that  proceeding  were  disposed  of 
upon  the  merits,  resulting  in  a  final  order  va- 
cating the  eminent  domain  Judgment;  and 
that  the  order  of  vacation  hds  not  been  ap- 
pealed from  or  set  aside,  but  remains  in  full 
force  and  effect  in  so  far  as  the  rights  of 
Nelson  are  concerned.  That  superior  courts 
have  Jurisdiction  of  the  subject-matter  of  the 
vacation  of  final  Judgments,  and  that  their 
final  orders  rendered  in  vacation  proceedings 
are  as  conclusive  as  other  Judgments  is  thor^ 
oughly  settled  by  our  decisions.  Chezum  v. 
Claypool,  22  Wash.  498,  61  Pac.  157,  79  Am. 
St.  Rep.  955;  Wilson  v.  Seattle  D17  Dock, 
etc.,  Co.,  26  Wash.  297,  66  Pic.  384 ;  Peyton 
V.  Peyttm,  28  Wash.  278,  68  Pac  757 ;  Mels- 
enheimer  v.  Meiseuhelmer,  65  W.-ish.  32,  104 
Pac.  150,  133  Am.  St.  Rep.  1005;   Flueck  t. 


Pedlgo,  85  Wash.  646, 104  Paa  1119;  Newell 
V.  Toung,  69  Wash.  286,  109  Pac.  801 ;  Kelley 
v.  Sakai,  72  W»sh.  364,  130  Pac.  603. 

[2]  Ckmtention  Is  made  in  respondent's  be- 
half that  because  the  Judgment  awarding 
Nelson  compensation  was  rendered  in  on  em- 
inent domain  proceeding,  it  was  not  within 
the  power  of  the  superior  court  to  vacate  it, 
that  in  doing  so  that  court  acted  without  the 
Juri8dicti(Mi  of  the  subject-matter,  and  that 
therefore  its  order  of  vacation  is  void  and  not 
conclusive  upon  any  one.  Counsel  argue  that 
our  general  statute  relating  to  the  vacation 
of  Judgments,  Rem.  Code,  S  464  et  seq.,  has 
no  apidication  to  the  vacation  of  Judgments 
In  eminent  domain  proceedings,  and  tbut 
our  eminent  domain  statute  negatives  the 
idea  that  Judgments  rendered'  in  such  pro- 
ceedings may  be  vacated  for  any  cause  ex- 
cept by  ai^)eaL  This  argument  seems  to  be 
rested  upon  the  fact  that  our  eminent  domain 
statute  does  not,  in  terms,  provide  for  the  va- 
cation of  a  judgment  of  award  rendered  in 
proceedings  had  thereuuder,  and  also  upon 
that  portion  of  section  7783,  Rem.  Code,  read- 
ing as  follows: 

"Such  judgment  or  judgments  shall  be  final 
and  conclusive  as  to  the  damages  caused  by  such 
improvement  unless  appealed  from.    *    *    • " 

We  do  not  view  this  language  as  an  at- 
tempt on  the  part  of  the  Iieglslatiu«  to 
curtail  the  power  of  our  superior  courts  to 
vacate  and  set  aside  Judgments  rendered 
in  eminent  domain  proceedings.  Being  courts 
of  general  common  law  and  equity  Jurisdic- 
tion, and  section  16,  art  1,  of  our  Constitu- 
tion providing,  in  substance,  that  the  exer- 
cise of  the  power  of  eminent  domain  shall 
be  by  judicial  proceedings,  and  that  com- 
pensation shall  be  ascertained  therein  "as 
in  other  dvll  cases,"  it  seems  plain  to  na 
that  the  inherent  power  of  the  superior 
courts  to  vacate  such  Judgments  upon  proper 
showing  remains  undisturbed.  We  do  not 
think  that  this  statutory  declaration  as  to 
the  finality  of  the  judgments  in  eminent  do- 
main proceedings  makes  such  Judgments  con- 
clusive in  any  other  sense  than  a  final 
judgment  becomes  conclusive  in  any  other 
proceeding.  Our  general  statute  relating  to 
the  vacation  of  judgments  in  dvil  actions, 
while  in  terms  purporting  to  confer  the  pow- 
er of  vacation  upon  superior  courts,  is  in 
effect  only  a  statute  of  procedure.  The  pow- 
er Is  inheroit  in  courts  of  general  jurisdic- 
tion such  as  our  sup^lor  courts,  in  the  ab- 
sence of  statute:  15  B.  C.  L.  688;  28  Cyc. 
890. 

[3]  Some  contention  is  made  that  the  supe- 
rior court  had  no  power  to  vacate  the  emi- 
nent domain  Judgment  because  it  was  satis- 
fied upon  the  superior  court  records.  As  a 
question  of  error  in  ottering  the  vacation 
order,  this  suggests  a  problem  of  Interest  as 
to  which  there  seems  to  be  some  confilct 
in  the  decisions.  23  Cyc  893.  It  seems 
plain  to  us,  however,  that  it  does  not  have 
any  controlling  force  apoa  the  question  of 
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the  Jurisdiction  of  the  superior  court  over 
the  subject-matter  of  vacating  the  eminent 
domain  Judgment  as  exercised  In  the  vaca- 
tion proceeding  here  In  ques*tlon.  We  con- 
clude that  the  order  of  vacation  is  not  void 
for  want  of  Jurisdiction  over  the  subject- 
matter,  and,  not  being  void  for  want  of  due 
process  as  against  Nelson,  It  follows  as  a 
matter  of  course  that  It  Is  conclusive  as  to 
him,  and  at  all  events  would  have  prevented 
recovery  In  this  action  were  he  the  plalutlS 
herein. 

[4]  Does  the  order  of  vacation  have  a  like 
effect  upon  the  rights  of  respondent  in  this 
action?  We  feel  constrained  to  hold  that  It 
does.  It  has  become  the  settled  law  of  this 
state,  in  harmony  with  the  rule  elsewhere, 
that  municipal  and  state  warrants  are  not 
negotiable  instruments,  and  that  when  In  the 
hands  of  assignees  of  persons  to  whom  they 
were  issued  they  evidence  no  more  binding 
obligation  upon  the  municipality  or  state 
issuing  them  than  when  In  the  hands  of  the 
persons  to  whom  issued.  In  other  words, 
they  are  simply  assignable  as  nonnegotlable 
cboses  in  action.  Bardsley  v.  Sternberg,  17 
Wash.  243,  49  Pac.  499;  West  Philadelphia 
Title,  etc.,  Co.  V.  Olympia,  19  Wash.  150,  52 
Pac.  1015;  State  ex  rel.  Olympia  Nat.  Bank 
V.  Lewis,  62  Wash.  266,  113  Pac.  629;  Uni- 
versity State  Bank  v.  Bremerton,  86  Wash. 
261,  150  Pac.  439;  I.Daniel,  Negotiable  In- 
struments (6th  Ed.)  S  427;  28  Cyc.  1570. 

Counsel  for  respondent  argue,  however, 
that,  because  respondent  was  not  made  a 
party  to  the  vacation  proceeding,  and  he  be- 
ing a  holder  of  the  warrant  in  question  at 
the  time  of  the  Institution  of  that  proceeding 
and  the  entering  of  the  order  therein  vacating 
the  eminent  domain  Judgment,  that  order 
is  not  conclusive  upon  him.  We  have  seen 
that  the  city  had  no  notice  of  any  one  other 
than  Nelson  having  any  right  by  assignment 
or  otherwise  in  the  award  of  compensation 
made  in  the  eminent  domain  Judgment  until 
after  the  entry  of  the  order  vacating  that 
Judgment.  In  other  words.  In  prosecuting 
the  vacation  proceeding  the  city  gave  notice 
to  and  made  defendant  in  that  proceeding 
the  only  person,  to  wit,  Nelson,  whom  it  bad 
any  knowledge  of  then  having  any  Interest 
In  the  eminent  domain  Judgment  and  the 
warrants  Issued  thereon.  Now  because  of 
this  want  of  notice  on  the  part  of  the  dty 
and  the  fact  that  the  city's  obligation  to  pay 
the  eminent  domain  Judgment  was  not  evi- 
denced by  negotiable  Instruments,  the  rule 
that  the  debtor  may,  without  notice  of  as- 
signment of  such  a  debt  by  ills  creditor,  safe- 
ly settle  such  debt  with  his  creditor  and 
render  himself  free  from  all  obligation  to 
bis  creditor's  assignees  seems  of  controlling 
force  here.    5  C.  J.  960;   2  R.  O.  L.  622. 

[5]  This  principle  was  recognized  and  ap- 
plied in  our  decision  in  Dial  v.  Inland  Log- 
ging Co.,  62  Wash.  81,  100  Pac.  157.  Counsel 
for  respondent  cite  and  rely  upon  our  deci- 
sion in  State  ex  reL  Reed  ▼.  Gorml^,  40 


Wash.  601,  82  Pac.  929,  3  L.  R.  A.  (N.  S.) 
266,  5  Ann.  Cas.  856,  holding.  In  substance, 
that  in  an  action  to  enjoin  the  payment  of 
general  current  expense  fund  county  war- 
rants Issued  by  order  of  the  county  com- 
missioners of  King  county  for  services  ren- 
dered to  the  county  there  was  a  defect  of 
parties  defendant,  in  failing  to  make  assign- 
ees of  the  original  holder  of  the  warrants 
parties  to  the  case,  the  county  Itaving  knowl- 
edge that  the  original  holder  had  sold  and 
assigned  the  warrants  to  third  persons.  The 
warrants  there  in  question  become  con- 
tracts for  the  payment  of  money  as  a  general 
indebtedness  of  the  connty,  as  was  in  efl'ect 
held  in  Union  Savings  Bank  &  Trust  Co.  v. 
Gelbach,  8  Wash.  497,  36  Paa  467,  24  L.  R. 
A.  359.  The  warrant  here  in  question  does 
not  purport  to  evidence  a  general  indebted- 
ness of  the  city.  Indeed,  by  its  very  terms, 
as  we  have  noticed,  it  expressly  declares 
otherwise.  Nor  would  the  fact  tliat  the 
city  failed  to  provide  a  local  assessment  fund 
to  pay  the  warrant,  or  the  fact  that  the  dty 
might  have  provided  such  a  fund  and  wrong- 
fully diverted  It,  make  the  warrant  a  gen- 
eral fund  warrant.  This  Is  not  an  action  to 
recover  from  the  city  upon  the  warrant.  In- 
deed, no  such  action  could  be  maintained. 
But  it  is  an  action  to  recover  damages  for  the 
alleged  wrong  of  the  dty  in  falling  to  pro- 
vide a  local  assessment  fund  to  pay  the  war- 
rant Quaker  City  Nat  Bank  v.  Tacoma, 
27  Wash.  259,  67  Pac.  710;  Jurey  v.  Seattle, 
50  Wash.  272,  97  Paa  107. 

[I]  Now  since  the  award  made  to  Nelson 
by  the  eminent  domain  judgment  constitut- 
ed an  obligation  which  the  dty  oould  bare 
settled  or  compromised  with  Nelson  in  any 
manner  mutually  satisfactory  to  him  and 
the  city,  thereby  freeing  the  dty  from  all 
liability  to  bis  assignees  who  had  acquired 
Interests  therein  by  assignment  without  nt^ 
tlce  to  the  dty,  it  seems  to  us  that  the  dty 
could  render  itself  equally  free  from  all 
claims  of  Nelson's  assignees  against  It  of 
whom  it  had  no  notice,  by  this  vacation  pro- 
ceeding instituted  and  prosecuted  against 
Nelson  in  the  superior  court,  resulting  in  a 
final  order  vacating  the  judgment  uvion 
which  the  warrant  was  issued.  This  maul- 
festly  was  as  conclusive  a  settlement  and 
abrogation  of  the  rights  of  Nelson  and  his 
assignees  as  a 'mutual  voluntary  settlement 
between  Nelson  and  the  dty  would  have 
been. 

We  have  not  lost  sight  of  the  fact  that 
the  warrant  in  question  constitutes  such  a 
chose  in  action  as  may  be  transferred  by 
mere  indorsement  and  delivery,  and  it  njay 
be  that  the  dty  could  not  safely  pay  to  Nel- 
son from  the  special  assessment  fund,  if 
one  had  been  created,  the  amount  called  for 
by  the  warrant  without  surrender  of  the 
warrant  Probably  the  well-known  costom 
of  dealing  in  such  contracts  for  the  payment 
of  money  is  suffldent  to  make  the  surrender 
of  such  warrants  upon  their  payment  nece»- 
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sary  In  order  to  render  the  city  free  Irom 
liability  In  some  form  of  action  to  an  as- 
signee. There  Is  not  here  Involved  the  pay- 
ment of  the  warrant  to  the  wrong  person,  but 
simply  the  question  of  the  conclusiveness  of 
the  order  vacating  the  eminent  domain  judg- 
ment as  against  Nelson's  assignees  of  whom 
the  dty  had  no  notice  until  after  the  entry  of 
the  order  of  vacation.  We  feel  constrained 
to  hold  that  assignees  of  such  warrants  take 
them  with  notice  of  the  possibility  of  the 
Judgment  upon  which  they  are  Issued  being 
vacated,  at  least  upon  application  filed  with- 
in the  year  prescribed  by  our  statute  relat- 
ing to  the  vacation  of  judgments,  as  the  ap- 
plication for  vacation  here  Involved  was  filed, 
and  that  assignees  of  whom  the  city  has  no 
notice  will  be  bound  by  an  order  of  vacation 
In  a  proceeding  to  whidi  the  Judgment  credi- 
tor Is  a  party. 

1o  what  extent  respondent  may  be  entitled 
to  relief  as  against  the  special  assessment 
fund  which  may  be  hereafter  created  to  pay 
the  award  whldi  presumably  will  be  made 
to  Nelson  in  another  eminent  domain  pro- 
ceeding looking  to  the  acquisition  of  the  20- 
foot  strip  of  land  for  use  as  a  part  of  Phln- 
ney  avenue,  we  do  not  here  decide.  We  hold 
only  that  the  city  cannot  be  compelled  to  re- 
spond In  damages  In  this  action. 

We  conclude  that  the  Judgment  of  the  trial 
court  must  be  reversed,  and  the  action  dls:- 
missed.    It  is  so  ordered. 

EL.US,  C.  J.,  and  MOUNT  and  FULIiEB' 
TON,  JJ.,  concur. 

(97  Wash.  458)  ==» 

I,TJNN  V.  HELLGREN  et  al.    CNo.  14057.) 

(Supreme  Court  of  Washington.    July  31,  1917.) 

Partnership  ®=s»242(2)— AccouNirwa. 

Where,  at  the  time  one  partner  sdls  out  his 
interest  in  a  partnership  business  to  a  third  par- 
ty whose  notes  are  indorsed  by  the  other  part- 
ner, the  partnership  affairs  are  settled  and  ad- 
justed, the  indorser  cannot,  in  a  suit  on  notes, 
set  up  a  counterclaim  growing  out  of  partner- 
ship business  and  demand  an  accoimting. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  A.  M.  Iiunn  agaWt  O.  W.  Hell- 
gren  and  Andrew  Peterson.  From  a  Judg- 
ment in  favor  of  plaintiff,  Peterson  appeals. 
Affirmed. 

Roberts,  Wilson  &  Slteel,  of  Seattle,  for  ap- 
pellant Saunders  &  Nelson,  of  Seattle,  for 
respondrat 

MAIN,  J.  The  purpose  of  this  action  was  to 
recover  upon  two  promissory  notes,  one  for 
$750  and  the  other  for  $1,000.  EJach  of  the 
notes  was  signed  by  O.  W.  Hellgren  and  in- 
dorsed on  the  back  by  Andrew  Peterson,  the 


latter  only  being  served  with  process.  Peter- 
son, in  his  answer,  admitted  the  execution  of 
the  notes,  and  alleged  affirmatively  that  the 
partnership  which  previously  existed  between 
himself  and  the  plaintiff  lionn  had  at  no 
time  been  settled  and  adjusted.  A  counter- 
claim was  pleaded,  and  a  demand  for  an  ac- 
counting. The  trial  resulted  In  a.  judgment 
upon  the  notes,  and  a  denial  of  any  recovery 
upon  the  answer.  From  this  judgment, 
Peterson  appeals. 

The  facts  may  be  briefly  stated  as  follows: 
On  May  10,  1911,  Peterson  and  L>unn  formed 
a  partnership  for  the  (deration  of  what  is 
referred  to  as  the  Crescent  Hotel,  In  the  dty 
of  Aberdeen.  I>unn,  after  a  few  months  be- 
came dissatisfied,  and  desired  to  return  to 
Seattle.  He  thereupon  disposed  of  bis  inter- 
est in  the  hotel  to  Hellgren  and  one  Apple- 
ton  ;  the  former  paying  $250  cash  and  giving 
the  notes  here  invplved,  which  Peterson  in- 
dorsed. The  Appleton  note  <x  notes  are  not 
involved  In  this  proceeding.  Hellgren  an^ 
Appleton  conducted  the  hotel  for  a  time, 
when  it  was  sold  to  one  Johnson. 

Peterson's  contention  Is  that  the  sale  by 
Lunn  of  his  Interest  to  Hellgren  and  Appleton 
was  colorable  only,  and  that  Lunn  remained 
a  partner  of  Peterson's  and  Joined  In  the 
transfer  to  Johnson. 

Lunn's  contention  is  that  the  sale  was  abso- 
lute and  bona  fide,  that  the  partnership  af- 
fairs between  himself  and  Peterson  were  at 
that  time  settled  and  adjusted,  and  that  he 
did  not  Join  In  the  transfer  to  Johnson. 

This  presents  solely  a  question  of  fact  If 
the  partnership  affairs  of  Peterson  and  Lunn 
were  settled  and  adjusted  at  the  time  of  the 
sale  to  Hellgren  and  Appleton,  Peterson  la 
not  entitled  to  prevail  upon  his  counterclaim, 
and  has  no  right  now  to  an  accounting.  The 
evidence  upon  this  question  was  conflicting. 
While  the  trial  Judge,  in  his  oral  announce- 
ment at  the  conclusion  of  the  trial,  expressed 
some  doubt  as  to  which  side  should  prevail 
upon  the  conflicting  evidence,  he  subsequently 
made  a  finding  that  the  allegations  contained 
in  the  answer,  affirmative  defense,  and  cross- 
complaint  of  Peterson  bad  not  been  proven, 
and  entered  judgment  In  favor  of  the  re- 
spondent for  tiie  amount  of  the  notes  and  the 
accrued  Interest 

After  giving  attentive  consideration  to  all 
the  evidence  In  the  case,  we  are  of  the  opin- 
ion that  the  finding  and  judgment  of  the  trial 
court  is  in  accord  therewith. 

Since  no  question  of  law  Is  Involved  in  this 
case,  it  would  serve  no  useful  purpose  to  re- 
view in  detail  the  evidence  of  the  respective 
parties. 

The  Judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  MORRIS  and  CHAI>- 
WICK,  JJ.,  concur. 


«S9For  other  esse*  see  same  topic  and  KET-NUMBEB  in  all  Key-Numb«rad  Dlgestt  and  Indexaa 
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(97  Wuh.  m) 
DE  PAUW  UNIVERSITY  t.  ANKBNT. 
(No.  13910.) 
(Supreme  Court  of  WaBbington.    July  31, 1917.) 

1.  Subscriptions  4=>1— Conisaot— CEKTAiir- 
TT—"  Attempt.  " 

A  subscription  to  the  fund  of  a  university 
In  con^derntion  of  the  attempt  of  its  trus- 
tees to  add  $500,000  thereto  is  not  too  indefinite 
for  enforcement,  on  the  theory  of  its  not  show- 
ing the  attempt  was  one  to  be  thereafter  made; 
"attempt"  not  necessarily  referring  to  what  has 
gone  before,  but  being  capable  of  interpretation 
as  referring  to  the  attempt  then  being,  and 
thereafter  to  be  made,  and  in  the  light  of  the 
purpose  to  be  accomplished  having  a  reascmably 
certain  meaning, 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Attempt] 

2.  SCBSCRIPTtlONB   €=>1  —  CJONTKACT  —  CeB- 
TAINTT. 

A  subscription  to  the  fund  of  a  university 
in  consideration  of  the  attempt  of  its  trustees 
to  add  $500,000  tliereto  is  not  too  Indefinite 
because  not  defining  the  nature  of  the  attempt. 

3.  SuBscBipno:*8  «=>5 — Consideration. 

A  subscription  agreement  to  pay  money  to 
a  charitable,  benervolent  or  educational  institu- 
tion is  supported  by  good  consideration,  if,  in 
reliance  on  it,  an  act  has  been  done,  money  ex- 
pended, or  obligations  incurred. 

4.  Subscriptions  ^=s5 — Considkratiok. 

Evidence  that  a  subscription  agreement  was 
exhibited  to  prospective  subscribers  as  an  argu- 
ment to  induce  subscriptions,  and  that  the  full 
amount  to  be  raised  was  subscribed,  and  a  fur- 
ther sum  for  expenses,  shows  consideration  for 
the  agreement. 
6.  Pleading    «=5>402  —  Motions  —  Judojcent 

ON  the  Plkadinos. 
As  concerns  motions  for  judgments  on  the 
pleadings  made  by  both  parties,  they  are  bound 
by  the  record  as  it  then  was,  notwithstanding 
subsequent  amendment. 
».  Pleading  €=345(1>— Judgment  on  Pixad- 

IKGS — Complaint — Sufficienct. 
The  complaint  on  a  subscription  agreement 
in  consideration  of  the  attempt  of  trustees  of  a 
university  to  add  a  certain  amount  to  its  fund, 
alleging  that  they  did  attempt  to  add  such 
amount,  and  that  they  did  all  the  things  re- 
quired of  them  to  be  done  by  the  terms  of  the 
agreement,  is  good  against  motion  for  judgment* 
on  the  pleadings. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Cbunty;  B.  H.  SoIllTan, 
Judge. 

Action  by  the  De  Panw  University  against 
Mary  Ridpath  Ankeny,  administratrix  of  W. 
M.  Ridpath,  deceased.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Turner  &  Geragtaty  and  Bdmond  J.  Farley, 
all  of  Spokane,  for  appellant  Cullen,  Lee 
&  Matthews,  of  Spokane,  for  respondent. 

MAIN,  3.  Tbis  action  was  brought  by  the 
plaintiff  against  the  executrix  of  the  estate 
of  William  M.  Ridpath,  deceased,  to  recover 
upon  a  subs<cription  to  the  permanent  endow- 
ment fund  of  De  Pauw  University.  The  trial 
resulted  in  a  judgment  In  favor  of  the  plain- 
tiff. From  this  judgment  the  defendant  ap- 
peals. 

The  facts,  so  tar  as  material  to  the  ques- 


tions here  presented,  are  substantially  these: 
During  the  year  1910,  De  Pauw  University, 
acting  through  its  board  of  trustees,  and  de- 
siring to  increase  its  endowment  fund,  made 
application  to  the  board  of  trustees  of  what 
is  known  as  the  CSeheral  Education  Board  of 
New  York  City  for  a  contribution  to  its  en- 
dowment fund.  On  May  24, 1910,  the  General 
Education  Board  offered  to  contribute  $100.- 
000  on  condition  that  the  university  would 
raise  from  other  sources  the  sum  of  $400,000 
on  or  before  the  dose  of  the  31st  day  of 
December,  1911.  The  university  accepted  the 
offer  of  the  (General  Education  Board,  and 
appointed  a  committee  to  at  once  inaugurate 
a  campaign  to  secure  the  $400,000  required 
by  tlie  terms  of  the  offer  of  the  General  Edu- 
cation Board.  Thereafter,  the  university, 
through  its  committee  appointed  for  that  pur- 
pose, proceeded  to  canva&s  the  country  to 
procure  subscriptions  for  the  $400,000  men- 
tioned. In  this  canvass,  among  others,  the 
subscription  in  question  was  procured.  The 
writing  which  evidenced  the  subscription 
agreement  is  as  follows: 

"De  Pauw  University  Endovnnent 
"»1.000.  Mar.  18,  1911. 

"In  consideratioD  of  tb«  attempt  of  the  tru»- 
tees  of  De  Pauw  University  to  add  five  hundred 
thousand  dollars  to  the  permanent  endowment 
fund  of  said  university,  I  hereby  subscribe  and 
promise  to  pay  to  such  fund  the  sum  of  one 
thousand  dollars,  payable  to  De  Pauw  University 
at  the  banking  bouse  of  the  Union  Trust  Com- 
pany, of  Indianapolis,  treasurer  of  the  said  uni- 
versity, as  follows:  In  five  equal  annual  in- 
stallments, one-fifth  on  or  before  January  1, 
1912,  one-fifth  on  or  before  January  1, 191.^.  one- 
fifth  on  or  before  January  1,  1914,  one-fifth  on 
or  before  January  1,  1916,  and  one-fifth  on  or 
before  January  1,  1916,  with  interest  at  the 
rate  of  five  per  cent,  per  annum  after  maturity 
untU  paid.  W.  M.  Ridpath." 

After  this  subscription  was  made,  it,  to- 
gether with  others,  in  like  or  greater 
amounts,  was  used  as  an  argument  to  in- 
duce subscriptions  on  the  part  of  others,  and, 
for  this  purpose,  a  list  of  such  subscrit>er8, 
including  the  name  of  Mr.  Ridpath,  was  ex- 
hibited to  persons  solicited  for  fnnds,  and, 
after  exhibiting  such  11^,  subscriptions  were 
obtained.  The  canvass  was  oontinned  until 
the  dose  of  the  year  1911,  at  which  time 
the  $400,000  ha'd  been  fully  subscribed.  In 
addition  to  this,  approximately  $27,000  was 
subscribed  for  the  purpose  of  meeting  the 
expenses  of  the  campaign.  The  university 
received  from  the  General  Education  Board 
the  $100,000  which  had  been  promised  it,  and 
a  large  portion  of  the  subscriptions  had  been 
paid  in,  the  funds  invested,  and  the  income 
was  being  used  for  the  purpose  of  carrying 
on  the  work  of  the  university.  No  part  of 
the  subscription  upon  which  this  action  is 
based  was  paid,  and,  as  already  indicated, 
the  action  is  for  the  purpose  of  collecting 
thereon. 

[1]  It  is  first  claimed  that  the  writing  is 
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It  does  not  appear  from  the  writing  or  the 
pleadings  that  the  attempt  referred  to  In 
the  writing  was  one  to  be  thereafter  made; 
and  (b)  that  the  nature  of  the  attempt  is  not 
defined. 

Referring  to  the  first  point,  we  think  the 
word  "attempt,"  used  in  the  writing,  does 
not  necessarily  refer  to  something  that  had 
gone  before,  but,  Is  capable  of  being  inter- 
preted as  referring  to  the  attempt  then  being, 
and  thereafter  to  be,  made,  to  add  $500,000 
to  the  permanent  endowment  fund  of  the 
nniversity.  The  law  does  not  look  with  fa- 
vor upon  the  destruction  of  contracts  be- 
cause of  uncertainty,  and  the  courts  will,  if 
possible,  so  construe  a  contract  as  to  carry 
into  effect  the  reasonable  intention  of  the 
parties  if  it  can  be  ascertained.  In  6  B.  G.  L. 
p.  646,  it  is  said: 

"However,  the  law  does  not  favor,  but  leans 
against  the  destruction  of  contracts  because  of 
uncertainty.  Therefore  the  courts  will,  if  pos- 
sible, so  construe  the  contract  as  to  carry  into 
effect  the  reasouable  intention  of  the  parties  if 
that  can  be  ascertained.  Though  there  are  some 
formal  imperfections  in  a  written  contract,  still 
it  is  sufficient  if  it  contains  matter  which  will 
enable  the  court  to  ascertain  the  terms  and 
conditions  on  which  the  parties  intended  to  bind 
themselves.  The  maxim,  'Id  certum  est,  quod 
certum  reddi  potest,'  applies." 

[2]  As  to  the  second  point — that  is,  that 
the  nature  of  the  attempt  is  not  defined — 
taking  into  consideration  the  purpose  of  the 
contract,  and  the  object  to  be  accomplished, 
it  cannot  be  held  that  the  contract  is  unen- 
forceable because  of  indefiniteness.  What  is 
necessary  to  be  done  in  pursuance  of  an  at- 
tempt to  add  to  the  endowment  fund  of  a 
university  has  a  reasonably  well  understood 
meaning.  It  may  be  said  to  be  a  matter  of 
common  knowledge  that  in  pursuance  of  such 
attempts  the  thing  to  be  done  is  the  solicita- 
tion of  subscriptions  or  donations.  It  would 
be  applying  too  rigid  a  rule  to  hold  that  this 
contract  is  void  for  uncertainty.  The  case 
of  Barton  v.  Spinning,  8  Wash.  458,  36  Pac. 
439,  i&'  not  controlling  here.  There,  the  re- 
spondents had  contracted  to  use  the  columns 
of  the  Tacoma  Ledger  for  the  purpose  of 
advancing  the  price  of  real  estate,  when  they 
bad  no  control  over  the  columns  of  such 
paper,  and  the  extent  of  the  use  of  such 
columns  was  not  certainly  defined.  As  al- 
ready stated,  the  word  "attempt,"  used  in 
this  contract,  when  read  in  the  light  of  'the 
purpose  to  be  accomplished,  has  a  reasonably 
certain  meaning. 

[3]  It  is  next  contended  that  efforts  ex- 
pended in  procuring  subscriptions  do  not  con- 
stitute a  consideration  to  support  a  promise 
to  pay  a  subscription.  Whatever  may  have 
been  the  holding  of  the  earlier  cases,  the  rule 
supported  by  modem  authority  is  that  a  sub- 
scription agreement  to  pay  money  to  a  char- 
itable, benevolent,  or  educational  institution 


expended,  or  obligations  Incurred.  Albert 
Lea  College  v.  Brown's  Estate,  88  Minn.  524, 
93  N.  W,  672,  60  L.  R.  A.  870;  Br<Aaw  v. 
McElroy,  162  Iowa,  288,  143  N.  W.  1087,  50 
L.  B.  A.  (N.  S.)  835;  Irwin  v.  Ldmbard  Uni- 
versity, 56  Ohio  St.  9,  46  N.  B.  63,  36  L.  B. 
A.  239,  60  Am.  St.  Bep.  727:  Barnett  v. 
Franklin  College,  10  Ind.  App.  103,  37  N.  E. 
427 ;  Keuka  CoUege  v.  Ray,  167  N.  X.  96,  60 
N.  B.  325;  King  v.  CarroU,  129  Iowa,  364, 
105  N.  W.  705 ;  Philomath  College  v.  Hart- 
less,  6  Or.  158,  25  Am.  Rep.  610;  Young 
Men's  Christian  Ass'n  v.  Olds  Co.,  84  Wash. 
630,  147  Pac.  406. 
In  the  last  case  cited  it  was  said: 

"It  is  generally  held  that,  if  work  has  been 
done  or  expenditure  has  been  made  upon  the 
faith  of  and  in  reliance  upon  a  subscription,  a 
consideration  is  thus  furnished  to  support  the 
promise." 

[4]  It  is  next  claimed  that  no  efforts  or 
money  were  in  fact  expended  pursuant  to  or 
in  reliance  upon  the  promise  in  question. 
The  evidence  shows,  as  above  stated,  that 
this  subscription,  together  with  others  in 
like  or  greater  amount,  were  exhibited  to 
prospective  subscribers  as  an  argument  to  in- 
duce subscriptions,  that  the  full  amount  was 
in  fact  subscribed,  and  that,  in  addition 
thereto,  and  subsequent  to  the  making  of  this 
subscription,  approximately  $27,000  was  sub- 
scribed and  paid  to  meet  the  expenses  of  the 
campaign.  This  evidence,  if  true — and  it  is 
not  contradicted— -would  show  that  the  sub- 
scription contract  in  question  was  relied  upon 
in  fact,  and  that  after  it  was  made  money 
was  expended  and  obligations  Incurred. 

[S,  6]  One  other  point  remains  for  consid- 
eration. The  original  complaint,  aside  from 
the  formal  parts,  set  out  the  note,  and  al- 
leged generally: 

"That  pursuant  to  the  terms  of  said  promis- 
sory note,  the  trustees  of  said  De  Pauw  Univers- 
ity did  attempt  to  add  $500,000  to  the  permanent 
endowment  fund  of  said  university,  and  did  all 
of  the  things  required  of  them  to  be  done  by 
the  terms  of  said  note.    •    •    •  " 

Xo  motion  was  made,  so  far  as  appears 
from  the  record  here,  to  make  the  complaint 
more  definite  and  certain.  A  demurrer  was 
presented,  which  was  overruled.  Thereafter 
an  answer  was  filed  and  a  reply  thereto. 
With  the  pleadings  in  this  shape,  both  par- 
ties joined  in  a  motion  for  judgment  on  the 
pleadings.  It  may  be  here  conceded  that,  if 
the  complaint  failed  to  state  a  cause  of  ac- 
tion, the  judgment  should  have  been  granted 
upon  the  appellant's  motion.  Both  motions 
were  overruled,  and  subsequently  an  amend- 
ed complaint  was  filed,  which  stated  in  detail 
the  facts  constituting  the  attempt,  and  the 
result  thereof.  So  far  as  the  motions  for 
judgment  on  the  pleadings  are  concerned, 
both  parties  are  bound  by  tee  record  as  it 
was  when  these  motions  were  heard.    State 
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ex  rel.  Brown  t.  Supertor  Ckmrt,  87  Wash. 
624,  151  Pac.  1126. 

It  follows  therefore  that,  If  the  original 
complaint  did  not  state  a  cause  of  action,  the 
appellant  was  entitled  to  a  Judgment  on  the 
pleadings  upon  her  motion.  From  the  ex- 
cerpt quoted  from  the  complaint,  it  appears 
that  the  allegations  are  general  and  in  part 
at  least  conclusions.  While  the  complaint 
was  undoubtedly  subject  to  a  motion  to  make 
more  definite  and  certain,  had  such  been 
made.  It  does  not  necessarily  follow  from  this 
that  it  Is  not  sufficient  to  imperfectly  state  a 
cause  of  action.  It  Is  alleg^  that  the  trus- 
tees of  the  university,  pursuant  to  the  terms 
of  the  subscription  agreement,  did  attempt  to 
add  $500,000  to  the  permanent  endowment 
fnnd  of  the  nnlTerslty.  This  Is  what  they 
were  required  to  do  by  the  terms  of  the  note, 
and,  further,  it  was  alleged  that  the  trus- 
tees did  all  of  the  things  required  of  them 
to  be  done  by  the  terms  of  the  note.  While 
the  pleading  is  by  no  means  a  model  of  ex- 
cellence, and  the  motion  for  judgment  on  the 
pleadings  with  the  complaint  In  that  form 
first  made  by  the  respondent  was  doubtless 
an  improvident  motion,  yet  we  think  the  alle- 
gations are  sufficitat  to  state  a  cause  of  ac- 
tion and  to  admit  of  proof  of  what  was  done 
by  the  trustees,  or  uuder  their  direction,  in 
pursuance  of  the  attempt,  since,  as  above 
stated,  the  word  "attempt,"  as  used  in  the 
note  and  in  the  pleadings,  has  a  reasonably 
certain  meaning. 

The  doing  of  the  acts,  the  expending  of  the 
money,  and  the  incurring  of  the  obligations 
which  are  involved  In  such  attempt,  accord- 
ing to  the  rule  above  stated  are  sufficient  con- 
sideration to  support  the  promise,  and,  in  the 
absence  of  a  motion  to  make  more  definite 
and  certain,  these  facts  could  have  been 
shown  under  the  original  pleading. 

The  Judgment  will  be  affirmed. 

E3LLIS,  C.  J.,  and  CHAD  WICK,  MORRIS, 
and  MOUNT,  JJ.,  concur. 

(>7  Wash.  351) 

CITT  OF  SEATTLE)  v.  SMTTHB. 
(No.  14128.) 

(Supreme  C!ourt  of  Washington.    July  21,  1917.) 

1.  Theaters   and    Shows  <8=»9— Municipai. 

Regulations— Construction  —  Indecent 

Pictures. 
Seattle  Ordinance,  i  1,  provides  that  it  ghall 
be  unlawful  for  any  person  to  display  "any  pic- 
ture of  an  obscene  and  immoral  nature  or  where- 
in any  scene  of  violence  is  shown  or  presented 
in  a  gruesome  manner  or  detail  or  in  a  revolting 
manner  or  which  tends  to  corrupt  morals,"  etc. 
Section  2  creates  an  advisory  committee  to  aid 
in  the  prevention  of  violations  of  the  ordinance. 
Section  3  makes  it  unlawful  to  exhibit  any  pic- 
ture not  approved  by  the  national  board  of  cen- 
sorship or  by  the  advisory  committee  provided 
for  by  section  2.  Held,  that  it  constituted  no 
defense  to  a  prosecution  under  the  ordinance 
that  the  picture  displayed  had  been  approved  by 
the  advisory  committee  appointed  under  the  or- 


dinance if  in  fact  the  picture  was  of  a  diarac- 
ter  prohibited  by  the  ordinance. 

2.  TaXATEBS     AND     SHOWft    «=99— MiTinCIPAI. 

Reouiations  —  CoKSTBUcnoif  —  Indecent 

Pictures. 
Good  faith  on  the  part  of  the  defendant  wag 
no  defense,  as  intent  to  violate  the  ordinance  is 
conclusively  presumed  from  the  fact  of  viola- 
tion. 

3.  Theaters  and  Shows  9=>9— Municipai. 
Regulations  —  Construction  —  Indecent 
Pictures. 

Nor  did  the  use  of  the  word  "wiUfully"  in 
the  complaint  enlarge  the  issues  making  intent 
a  material  inquiry,  its  use  being  probably  snr- 
plusage. 

4.  Criminal  Law  «=»396(1),  696(3)— Ibxxlx- 
vant  Testimony— Motion  to  Strikx. 

l%at  a  witness  in  his  answer  went  beyond 
the  purport  of  the  question  did  not  open  the  is- 
sues for  testimony  of  like  kind  on  the  part  of  the 
accused,  his  remedy  being  by  motion  to  strike. 

5.  Criminal  Law  ®=>761(12)— Instructions 
—Invading  Province  of  Jury. 

The  instruction  that:  "Boards  of  censor- 
ship are  established  to  aid  in  enforcing  the  law, 
not  to  substitute  their  moral  judgment  for  that 
of  the  public  or  the  lawmakers.  Tbey  have  no 
power,  either  collectively,  or  separately,  as  in- 
dividuals, to  grant  permission  to  any  one  to  vio- 
late the  law ;  and  if  you  find  beyond  a  reason- 
able doubt  that  the  picture  *  *  *  is  of  an 
obscene  or  indecent  nature,  or  that  said  picture 
shows  or  presents  a  Fcene  of  violence  in  a  grue- 
some manner  or  detail  or  In  a  revolting  manner, 
then  and  in  that  event  you  vnll  ntterlv  disre- 
gard any  and  all  evidence  concerning  the  pass- 
ing of  said  picture  by  any  board  or  boards  of 
censors" — was  not  subject  to  objection  that  it 
contained  an  inference  that  defendant  had  vio- 
lated the  ordinance. 

6.  Criminal  Law  «=>814(1. 8, 9)— Treaisss 
AND  Shows  €=>9— Instructions— Beyond 
Issues. 

Nor  did  the  instrnction  go  l>eyond  the  evi- 
dence, the  law,  or  the  issues. 

Parker,  J.,  dissenting. 

Department  2.  Appeal  from  Supoior 
Court,  King  County;    Everett  Smith,  Judge. 

W.  H.  Smythe  was  convicted  of  violating 
an  ordinance  regulating  places  of  amusement 
at  which  moving  pictures  are  displayed,  and 
he  appeals.    Affirmed. 

Morris  &  Shipley  and  Paul  S.  Dubuar,  aU 
of  Seattle,  for  appellant.  Hu^  M.  Caldwell 
and  Thomas  J.  L.  Kennedy,  both  of  Seattle, 
for  respondent 

FULLEJRTON,  J.  The  dty  of  Seattle  «i- 
acted  an  ordinance  regulating  and.  governing 
places  of  amusement  at  which  moving  or 
motion  pictures  are  displayed  or  exhibited. 

Section  1  of  the  ordinance  makes  It  un- 
lawful for  any  person,  firm,  or  corporation 
to  "exhibit,  display  or  produce,  or  cause  to 
be  or  permit  to  be  exhibited,  displayed  or 
produced,  in  any  building  or  place  In  the 
city  of  Seattle,  any  drama,  play,  theatrical, 
stage  or  platform  performance,  or  any  pic- 
ture of  an  obscene.  Indecent  or  Immoral 
nature,  or  wherein  any  scene  of  violence  is 
shown  or  presented  in  a  gruesome  mannM* 
or  detail  or  in  a  revolting  manner,  or  whldi 


AssFor  other  caseB  see  same  toDlc  and  KEY-NUMBER  In  all  Ker-Numbered  Digests  and  Indexaa 


Digitized  by 


Google 


the  membership  of  which  Is  appointed  by  the 
mayor,  making  it  their  duty  to  aid  in  the 
prerentlon  of  violations  of  the  ordinance, 
and  for  that  purpose  to  discover  violations 
and  report  the  same  to  the  mayor. 
Section  3  reads  as  follows: 

"E)very  person,  firm  or  corporation  engaged  in 
supplying  or  famishing  for  display  in  the  city 
any  film  or  moving  picture  sliall,  upon  demand 
of  said  advisory  committee,  display  to  such  com- 
mittee any  films  intended  to  be  exhibited  in  the 
city,  and  no  film  shall  be  shown  or  displayed  in 
any  moving  picture  theater  after  such  examina- 
tion unless  the  same  shall  have  been  approved 
by  the  advisory  committee  of  the  city,  and  no 
film  exchange  shall  release  for  exhibition,  and 
no  exhibitor  shall  knowingly  exhibit  or  display 
in  any  moving  picture  theater  any  film  wliich 
has  not  been  approved  by  the  national  board  of 
censorship  or  by  the  advisory  committee  of  the 
city  of  Seattle." 

On  July  25, 1916,  a  criminal  complaint  was 
filed  before  the  police  Judge  of  the  city  of 
Seattle  charging  the  appellant  Smythe  with 
a  violation  of  the  ordinance.  The  complaint 
set  forth  that  the  appellant  on  a  day  named 
"did  wiUfully  and  unlawfully  exhibit,  dis- 
play," etc.,  In  a  certain  building  within  the 
city  of  Seattle,  a  certain  picture  of  an  ob- 
scene and  immoral  nature,  and  in  which  a 
scene  of  violence  was  shown  and  presented  in 
a  gruesome  manner.  The  appellant  was  ar- 
rested on  a  warrant  Issued  on  the  complaint 
and  entered  a  plea  of  not  guilty  to  the 
charge,  and  on  a  trial  before  the  police  Judge 
was  convicted.  From  the  Judgment  of  con- 
viction he  appealed  to  the  superior  court  of 
King  county,  where  he  was  tried  by  the 
court  sitting  with  a  Jury  and  again  convict- 
ed. This  appeal  Is  from  the  last-mentioned 
Judgment. 

[1]  At  the  trial  of  the  cause  the  appellant 
sought  to  show  that  prior  to  displaying  the 
picture  to  the  public  he  displayed  It  to  a 
majority  of  the  members  of  the  advisory 
committee,  appointed  imder  the.  ordinance 
mentioned,  and  that  its  exhibition  was  not 
forbidden  by  them,  and  sought  to  show  by 
the  appellant  himself  that  he  exhibited  it  In 
good  faith,  believing  It  to  be  such  a  picture 
as  might  lawfully  be  shown  under  the  pro- 
visions of  the  ordinance.  The  court  rejected 
this  proffered  evidence  on  the  ground  of  Im- 
materiality, ruling  that  it  constituted  no  de- 
fense to  a  display  of  the  picture  to  the  pub- 
lic to  show  that  It  received  the  approval  of 
the  advisory  committee  or  that  the  appellant 
acted  In  good  faith  In  displaying  it,  if  the 
picture  was  in  fact  of  the  diaracter  prohibit- 
ed by  the  ordinance. 

The  appellant  assigns  error  upon  this  rul- 
ing, contending  that  by  the  terms  of  the  or- 
dinance the  approval  of  the  picture  by  the 
board  of  advisors  prior  to  Its  public  display 
protects  the  person  displaying  it  against  a 
prosecution  under  the  ordinance.  It  is  doubt- 
less true  that  the  city  could  enact  an  ordi- 


board  is  made  conclusive  of  the  guilt  or  in- 
nocence of  a  person  charged  with  violating 
the  ordinance,  and  this  without  regard  to 
the  question  how  far  the  display  of  the  film 
might  violate  the  general  statutes  or  the  gen- 
eral moral  sense.  But  we  cannot  think  this 
ordinance  goes  thus  far.  The  first  section, 
it  wiU  be  observed,  contains  a  positive  pro- 
hibition against  the  exhibition  or  display  of 
a  picture  film  of  a  descrlljed  sort  The  sec- 
ond section  creates  an  advisory  committee  to 
assist  in  the  enforcement  of  the .  provisions 
of  the  ordinance  and  imposes  upon  them  cer- 
tain duties,  while  the  third  section  confera 
upon  the  board  certain  powers  to  enable 
them  better  to  perform  their  duties.  It  is 
true  the  third  section  also  prohibits  the  dis- 
play of  a  picture  film  which  has  been  exhibit- 
ed to  the  advisory  committee  and  has  not 
received  their  approval,  and  prohibits  the 
exhibition  or  display  of  a  film  which  has  not 
received  the  approval  of  the  advisory  com- 
mittee or  the  national  board  of  censors;  but 
it  nowhere  declares,  either  expressly  or  by 
implication,  that  the  approval  of  the  board 
of  advisors  will  Justify  the  exhibition  or  dis- 
play of  a  picture  film  If  It  Is  of  the  prohibit- 
ed sort.  By  the  terms  of  the  ordinance  the 
board  is  but  an  aid  to  the  enforcement  of 
the  statute ;  it  was  not  created,  nor  Is  it  giv- 
en power,  to  determine  the  guilt  or  Innocence 
of  a  person  charged  with  its  violation. 

[2]  From  the  foregoing  It  must  follow  that 
the  court  ruled  without  error  In  excluding 
the  proffered  evidence.  Since  the  board  of 
supervisors  were  without  power  under  "the 
ordinance  to  determine  whether  the  picture 
film  was  one  proper  to  be  exhibited  or  dis- 
played, their  approval  could  not  be  shown  In 
exoneration  of  Its  exhibition.  Nor  was  their 
approval  of  the  film  or  the  good  faith  of  the 
appellant  proper  to  be  shown  on  the  question 
of  Intent.  This  offense  belongs  to  that  class 
of  offenses  In  which  the  intent  to  violate  the 
law  Is  conclusively  presumed  from  the  fact 
of  violation.  It  is  a  police  regulation  enact- 
ed for  the  protection  of  the  public  morals, 
and  the  penalty  is  imposed  without  regard  to 
any  wrongful  Intent.  State  v.  NIcolls,  61 
Wash.  142,  112  Pac  260,  Ann.  Cas.  1912B, 
1088;  'State  v.  Bumam,  71  Wash.  199,  128 
Pac.  218;  State  v.  Cherry  Point  Fish  Co., 
72  Wash.  420, 130  Pac.  499 ;  State  v.  Case,  88 
Wash.  664,  153  Pac.  1070. 

[3]  The  appellant  further  contends  In  this 
connection  that  the  rejected  evidence  was  ad- 
missible l)ecause  of  the  word  "willfully" 
used  in  the  information  In  charging  the  of- 
fense, arguing  that  the  use  of  this  word  en- 
larged the  Issues  making  the  Intent  with 
which  the  prohibited  act  was  done  a  material 
Inquiry.  But  we  cannot  accept  this  conclu- 
sion. The  unlawful  doing  of  the  act  consti- 
tutes the  offense,  and  the  intent  Is  presumed 
from  the  proofs  of  the  unlawful  doing.    The 
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offense  Is  ndther  enlarged  nor  diminished  by 
the  words  nsed  In  describing;  It  The  word 
"willfully"  was  unnecessary  and  was  proba- 
bly surplusage,  but  Ita  use  cast  no  additional 
harden  upon  the  dty.  State  r.  Vetterly,  83 
Wash.  599,  74  Pac.  810. 
.  On  the  examination  of  the  witness  Olll  by 
the  city's  counsel,  the  following  occurred: 

"Mr.  Kennedy:  Now  I  will  ask  yon  if  yon 
had  at  any  time,  either  before  or  since,  any  con- 
Tersation  with  the  defendant  relative  to  that 
lay  being  run  by  or  with  liis  consent?  A.  Yea, 
talked  with  Mr.  Smythe  after  the  transaetion. 
Q.  What  did  he  say  about  it?  A.  Well,  it  came 
up  for  discussion  as  to  how  the  picture  had  come 
to  be  passed  by  the  board,  and  why  I  stopped  it, 
and  he  stated  to  me  that  he  had  given  the  board 
an  early  view  of  the  picture  because  he  was  a 
little  afraid,  of  It  and  didn't  want  to  advertise  it 
until  he  knew  Uie  picture  would  pass  the  board. 
It  came  up  in  connection  with  some  trouble  over 
one  member  of  the  board  who  had  told  me — 
Mr.  Morris:  One  minute.  We  object  to  any 
statement  that  any  one  made  to  you.  Mr.  Ken- 
nedy: No.  Just  in  so  far  as  bis  statement  con- 
stitutes an  admission  that  he  was  the  one  that 
was  runnine  the  picture,  is  all  I  want.  A.  (con- 
tinuing). He  tou)  me  that  he  had  had  an  early 
view  of  the  picture  because  he  did  not  want  to 
advertise  it  until  be  knew  that  it  would  pass." 

Of  this  the  appellant's  counsel  say  In  their 
brief: 

"This  testimony  was  material  as  tending  to 
show  that  appellant  had  guilty  knowledge  of  the 
improper  character  of  the  film  and  an  evil  in- 
tent in  showing  it.  *  *  *  The  respondent 
having  thus  presented  evidence  tending  to  show 
Kuilty  knowledge  and  an  evil  intent  on  the  part 
of  appellant,  appellant,  in  common  fairness,  and 
as  a  matter  of  absolute  right,  should  have  been 
permitted  to  show  an  absence  of  such  knowledge 
and  intent.  He  was  only  seeking  to  contradict 
with  similar  evidence  the  evidence  which  the 
respondent  had  introduced.  It  is  well-settled 
law. that,  when  one  side  opens  the  door  to  a 
certain  line  of  evidence,  then  the  other  side  has 
a  right  to  introduce  similar  testimony." 

[4]  Tills  contention  Is  not.  In  our  opinion, 
tenable;  It  was  Incumbent  upon  the  city  to 
show.  In  substantiation  of  Its  case,  that  a 
picture  film  of  the  proscribed  class  had  been 
exhibited  and  that  the  appellant  was  the  per- 
son who  exhibited  it  .\s  we  read  this  part 
of  the  record.  It  was  simply  an  effort  to  show 
the  latter  of  these  facts.  The  witness  may 
In  his  answer  have  gone  beyond  the  purport 
of  the  question  and  detailed  matters  of  which 
no  Inquiry  was  made;  but,  U  this  be  so,  it 
did  not  open  up  the  Issues  for  testimony  of 
like  kind  on  the  part  of  the  appellant.  The 
remedy  was  a  motion  to  strike. 

[S,  I]  The  court  in  the  course  of  Its  In- 
structions gave  the  following: 

"Boards  of  censorship  are  established  to  aid  in 
enforcing  the  law,  not  to  substitute  their  moral 
judgment  for  that  of  the  public  or  the  law- 
makers. They  have  no  power,  either  collective- 
ly, or  separately,  as  individuals,  to  grant  per- 
mission to  any  one  to  violate  the  law  ;  and  if  you 
find  t)eyond  a  reasonable  doubt  that  the  picture 
•  •  •  is  of  an  obscene,  or  indecent,  or  im- 
moral nature,  or  that  said  picture  shows  or  pre- 
sents a  scene  of  violence  in  a  gruesome  manner 
or  detail  or  in  a  revolting  manner,  then  and  in 
that  event  yon  will  utterly  disregard  any  and  all 


evidence  concerning  the  passins  of  Htld  pictora 
by  any  lioard  or  Iwards  of  censors." 

It  Is  objected  that  the  language  used  In 
the  Instruction  contains  an  Inference  that  the 
appellant  had  ylcdated  the  ordinance,  and, 
farther,  that  it  goes  "beyond  the  evidence, 
the  law,  and  the  issues  in  the  case  and  Is 
clearly  error."  But  we  do  not  so  view  It 
It  may  contain  some  unnecessary  verbiage, 
but  It  is  not  a  misstatement  of  the  law.  The 
inry  were  correctly  Instructed  as  to  the  is- 
sues to  be  determined  by  them,  and  there  is 
nothing  in  the  Instruction  complained  of  that 
would  tend  to  mislead  them. 

The  judgment  Is  affirmed. 

BLUS,  a  X,  and  MOUNT  and  HOL- 
OOMB,  JJ.,  concur. 

PARKER,  J,  (dissenting).  I  am  not  able  to 
concur  In  the  views  expressed  In  the  forego- 
ing opinion.  Assuming  for  argument's  sake 
that  the  ordinance  in  the  form  enacted  is  a 
valid  exercise  of  police  power  on  the  part  of 
the  dty,  I  think  appellant  had  the  right  to 
show  ai^roval  of  the  picture  by  the  dty's 
advisory  committee,  and  that,  if  he  could  suc- 
ceed In  convincing  the  Jury  that  the  advi- 
sory committee  had  approved  the  picture,  he 
would  be  entitled  to  acqulttaL  Instead  of 
leaving  the  question  of  any  given  picture  be- 
'Ing  obscene,  Indecent,  or  immoral  wholly  to 
be  determined  In  court  upon  the  prosecution 
of  one  accused  of  exhibiting  such  picture,  the 
dty  in  the  same  ordinance  in  whldi  it  pro- 
vides for  punishing  one  for  exhibiting  ob- 
scene. Indecent  or  Immoral  pictures  pre- 
scribes a  method  by  which  through  Its  ad- 
visory committee  It  will  assume  to  prejudge 
before  exhibition  whether  or  not  a  given  pic- 
ture is  obscene.  Indecent,  or  Immoral,  and  In 
effect  says  to  the  one  proposing  to  exhibit 
such  picture: 

"Tou  may  exhibit  It  if  approved  by  the  com- 
mittee, and  you  shall  not  exhibit  it  if  the  com* 
mittee  decides  otherwise." 

This  ordinance  to  my  mind  must  be  riewed 
as  a  whole,,  and  in  jirosecutlons  thereunder  it 
should  be  remembered  that  sections  2  and  3 
are  as  much  a  part  of  It  as  section  1.  If  it 
can  be  said  that  sections  2  and  3  are  void  in 
so  far  as  they  authorize  the  advisory  com- 
mittee to  pass  upon  the  question  of  a  picture 
being  obscene,  Indecent  or  Immoral,  then  it 
must  follow  that  the  whole  ordinance  Is  void. 
In  view  of  the  relation  of  Its  several  provi- 
sions. This  is  not  a  prosecution  under  the 
state  law,  but  under  tMt  ordinance,  and  un- 
der this  ordinance  alone  must  the  appellant 
be  ctHivlcted  or  acquitted.  If  It  is  desired  to 
institute  and  carry  on  prosecutions  freed 
from  the  effect  of  sections  2  and  3  of  this  or- 
dinance, let  it  be  done  under  the  state  law. 
Section  2459,  Rem.  Ck>de,  seems  to  furnish 
ample  opportunity  for  such  prosecutions.  I 
am  of  the  opinion  that  appellant  is  at  least 
entitled  to  a  new  trial. 
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(97  Wa<h.  697) 
HEWITT  LOGGING  CO.  t.  NORTHERN 
PAO.  RY.  CO.    (No.  18321.) 
(Supreme  Court  of  Washineton.    Aug.  13,  lOlV.) 

1.  Cabbieks  <&=>202  —  Cla.iv  fob  Fbeioht 

OVEBCBABOE — LiMITATIONa 

Under  Rem.  Code  1915,  i  8626—91,  proTidine 
that  all  complaints  conceTnmg  overcharges  ■hall 
be  filed  with  the  Public  Service  Commission 
within  2  yean  from  the  time  the  cause  of  action 
accrues,  is  mandatory,  and  one  aggrieved  by  an 
overdiarge  for  freight  must  first  submit  his 
petition  to  the  Pnblic  Service  Commission  with- 
in 2  years  after  his  cause  of  action  has  accrued 
as  a  condition  precedent  to  the  right  to  main- 
tain an  action. 

2.  Cabbubb  «3»2-Oon8TrrunoirAi.  Law  9=> 
105. 

Rem.  Code  1915,  S  8626—81,  making  tho 
filing  of  complaints  with  the  Piiblic  Service 
Commission  within  2  years  a  condition  precedent 
to  the  right  of  action  by  shipper  for  overcharg- 
es, is  constitutional,  no  litigant  having  a  vest- 
ed right  in  procedure  so  long  as  his  right  of 
action  is  not  abolished. 

Department  1.  Appeal  from  Superior 
Gonrt,  Pierce  (bounty;  C.  M.  Easterday, 
Judge. 

Actioa  by  the  Hewitt  Logging  Company 
against  the  Northern  PaclQc  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rectiona 

Geo.  T.  Reid,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  Gordon 
&  £}asterday  and  J.  E.  Belcher,  all  of  Ta- 
coma, for  respondent  Higglns  &  Hughes 
and  Hyman  Zettler,  all  of  Seattle,  amid 
curl». 

CHADWICK,  J.  This  Is  an  action  to  re- 
cover for  an  overcharge  collected  by  appel- 
lant from  respondent's  assignor,  for  freight 
ui>on  sawlogs  hauled  from  Satsop,  Wash., 
to  Hoqulam,  a  greater  distance  on  the  same 
line  and  in  the  same  direction.  The  freight 
was  hauled  under  the  published  tariffs  of  the 
road.  After  a  demurrer  had  been  filed,  the 
complaint,  which  alleged  no  more  than  the 
overcharge,  was  amended,  appellant  consent- 
ing thereto,  by  adding  the  following: 

"All  of  which  shipments  were  covered  by  ap- 
propriate bills  of  lading  issued  b^  defendant, 
which  bills  of  lading  were  alike  in  form  and 
one  of  which  is  hereto  attached,  marked  'Ex- 
hibit 0,'  and  made  a  part  hereof. ' 

The  demurrer,  being  renewed  upon  the 
grounds  (1)  that  the  complaint  did  not  state 
a  cause  of  action,  and  (2)  that  the  action 
was  not  commenced  within  the  time  prescrib- 
ed by  law,  was  overruled  upon  both  grounds. 
Judgment  for  want  of  an  answer  was  enter- 
ed against  appellant 

Appellant  relies  on  section  8626 — 91,  Rem. 
Code  1915,  which  provides  that  where  com- 
plaints are  made  to  the  Public  Service  (Com- 
mission concerning  overcharges,  they  shall  be 
made  within  2  years: 

"Alt  complaints  concerning  overcharges  shall 
be  filed  with  the  Commission  within  two  years 
from  the  time  the  cause  of  action  accmes,  and 


the  petition  for  the  enforcement  of  the  order 
shall  be  filed  in  the  court  within  one  year  from 
tho  date  of  the  order  of  the  oommission," 

— and  upon  section  165,  Rem.  Code  1915: 

"An  action  for  relief  not  hereinbefore  pro- 
vided for  shall  be  commenced  within  two  years 
after  the  cause  of  action  shall  have  accrued." 

It  Is  admitted  that  the  cause  of  action 
arose  more  than  2  years,  and  less  than  6 
years,  before  the  commencement  of  the  ac- 
tion; the  position  of  the  appellant  being  that 
the  Public  Service  Commission  Law  affords 
an  exclusive  remedy,  or,  if  not,  the  action 
is  barred  under  the  general  statute  of  lim- 
itations.   Section  165,  Rem.  C!ode  1916. 

[1]  We  find  that  the  remedy  afforded  by 
the  statute,  while  not  in  the  strict  sense  of 
the  term  exclusive,  Is  to  the  extent  that  It 
requires  a  submission  of  all  controverted 
questions  arising  out  of  freight  rates  and 
freight  charges  mandatory,  and  that  one  ag- 
grieved by  an  overcharge  must  first  submit 
his  petition  to  the  Public  Service  Commis- 
sion within  2  years  after  his  cause  of  action 
has  accrued  as  a  condition  precedent  to  the 
rigtit  to  maintain  an  action,  which  is  in  form 
a  common- law  action,  modified  only  in  so  far 
as  the  statute  touches  the  measure  of  recov- 
ery and  the  time  within  which'  the  action 
may  be  brought  The  pertinent  sections  of 
the  act  of  1911,  which  is  known  as  the  "Pub- 
lic Service  Commission  Law"  (Laws  1911,  c. 
117),  are  as  follows: 

"Sec.  22.  No  common  carrier,  subject  to  the 
provisions  of  this  act,  shall  charge  or  receive 
any  gftater  compensation  in  the  aggregate  for 
the  transportation  of  persons  or  of  a  like  kind 
of  property  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line  in  the  same  duection, 
the  shorter  being  included  within  the  longer 
distance.    •    •     • "' 

"Sec.  80.  Cktmplaint  may  be  made  by  the 
commission  of  its  own  motion  or  by  any  person 
or  corporation,  •  *  •  by  petition  or  com- 
plaint in  writing,  setting  forth  any  act  or  thing 
done  or  omitted  to  be  done  by  any  public  serv- 
ice corporation  in  violation,  or  claimed  to  be  in 
violation,  of  any  provision  of  law  or  of  any 
order  or  rule  of  the  commission:    •    «    • 

"Upon  the  filing  of  a  complaint,  the  Commis- 
sion shall  cause  a  copy  thereof  to  be  served 
upon  tho  person  or  corporation  complained  of, 
which  shaU  be  accompanied  by  a  notice  fixing 
the  time  when  and  place  where  a  hearing  will 
be  had  upon  such  complaint  The  time  fixed 
for  such  hearing  shall  not  be  less  than  ten  days 
after  the  date  of  the  service  of  such  notice  and 
complaint  excepting  as  herein  provided." 

Section  81  provides  for  a  hearing  and'~ 
"at  the  conclusion  of  such  hearing  the  Com* 
mission  shall  make  and  render  findings  concern- 
ing the  subject-matter  and  facts  inquired  into 
and  enter  its  order  based  thereon.  •  •  • 
A  full  and  complete  record  of  all  proceeding* 
had  before  the  Commission,  or  any  member 
thereof,  on  any  formal  bearing  had,  and  all 
testimony  shall  Ee  taken  down  by  a  stenogra- 
pher appointed  by  the  Commission,  and  the  par- 
ties shall  be  entitled  to  be  heard  in  person  or  by 
attorney.  In  case  of  an  action  to  review  any 
order  of  the  CJommission,  a  transcript  of  Bu(m 
testimony,  together  with  all  exhibits  introduc- 
ed, and  of  tho  record  with  proceedings  in  the 
cause,  shall  constitute  the  record  of  the  Oom- 
mission." 


AssFor  other  easM  •*•  lam*  tosle  and  KET-NJJMBEB  in  all  K«gr-Namber«d  Dlsests  and  Indaxia 
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"Sea  91.  Whea  complaint  haa  been  made  to 
ttao  Commission  concerninir  the  reasonableneaa 
ot  any  rate,  fare,  toll,  rental  or  charge  for  any 
service  performed  by  any  public  aenrice  com- 
pany, and  the  same  has  been  investigated  by  the 
Commission,  and  the  Commission  shall  deter- 
mine that  the  public  service  company  has  charg- 
ed an  excessive  or  exorbitant  amount  for  sudi 
service,  the  Commission  may  order  that  the 
public  service  company  pay  to  the  onnplainant 
the  amount  of  the  overcharge  so  found,  with 
interest  from  the  date  of  collection. 

"If  the  public  service  company  does  not  com- 
ply with  the  order  for  the  payment  of  the  over- 
charge within  the  time  limited  in  such  order, 
suit  may  be  instituted  in  any  court  of  competent 
jurisdiction  to  recover  the  same,  and  in  such 
suit  the  findings  and  order  of  the  Commission 
shall  be  prima  facie  evidence  of  the  facts 
therein  stated.  If  the  complainant  shall  pre- 
vail in  such  action,  he  shall  l>e  allowed  a  rea- 
sonable attorney's  fee,  to  be  fixed  and  collected 
as  part  of  the  coats  of  the  suit  AH  complaints 
oMicerning  overcharges  shall  be  filed  with  the 
Commission  witliin  two  years  from  the  time 
the  cause  of  action  accrues,  and  the  petition 
for  the  enforcement  of  the  order  shall  be  filed 
in  the  eonrt  within  one  year  from  the  date  of 
the  order  of  the  Commission" 

— and  sections  104  and  111,  to  which  we 
■hall  hereafter  refer. 

[2]  The  right  to  recover  for  discrimina- 
tions In  freight  rates  had  not  always  been 
acknowledged  by  the  courts.  To  save  any 
controversy  over  the  question  of  the  right  of 
a  shipper  who  had  suffered  an  extortion  In 
the  way  of  an  unequal  charge,  or  who  bad 
paid  a  greater  charge  for  a  short  haul  than 
had  been  charged  another  for  a  long  haul, 
the  people  put  in  the  Constitution  a  declara- 
tion prohibiting  the  practice. 

"  •  •  •  Persons  and  property  transported 
over  any  railroad  •  •  *  shall  be  dehvered 
at  any  station  *  *  *  at  charges  not  exceed- 
ing the  charges  for  the  transportation  of  per- 
sons and  property  of  the  same  cUus,  in  the 
same  direction,  to  any  more  distant  station. 
•     •    •  "     Const  Washington,  art  12,  f  15. 

Respondent  insists  that  this  section  reaf- 
flrms  the  common  law.  Its  argument  logical- 
ly assumes  that  it  is  beyond  the  power  of 
the  Legislature  to  take  from  a  shipper  any 
of  the  remedies  incident  to  the  common  law, 
and  that  it  can  assert  its  right  to  recover  in 
an  action  upon  the  bill  of  lading,  which  is  a 
contract  bringing  the  limitation  for  snch  ac- 
tions within  section  157,  which  provides  for 
a  limitation  of  6  years  on — 
"2.  An  action  upon  a  contract  in  writing,  or 
liability  express  or  implied  arising  out  of  a 
written  agreement" 

But  we  think  that  such  conclusion  does  not 
follow. 

To  avoid  unjust  discrimination,  unlawful 
rebates,  and  favoritism  theretofore  prevail- 
ing, the  several  states,  as  well  as  the  Con- 
gress of  the  United  States,  have  adopted 
regulatory  statutes.  In  State  ex  rel.  Oregon 
K.,  etc.,  Cto.  V.  R.  R.  Com.,  52  Wash.  17,  100 
Pac.  179,  the  then  commission  law  was  at- 
tacked because  it  had  provided  a  procedure 
then  unknown  to  the  law  and  procedure  pre- 
vailing in  the  courts  and  quasi  judicial  tri- 
bunals of  the  country,  In  passing  upon  the 
objection  it  was  said: 


"It  is  true  that  the  forms  of  law  and  procedure 
under  which  thia  Commission  is  acting  are  not 
in  all  respects  like  the  forms  and  procedure  gov- 
erning other  courts;  and  in  the  language  of 
many  of  the  cases  cited  by  the  counsel  for  appel- 
lant and  repeated  by  the  appellants  themselves 
in  their  arguments,  in  some  respects  'it  is  not 
a  proceeding  under  the  forms  and  with  the  ma- 
chinery provided  by  the  wisdom  of  successivo 
aftes.'  But  it  occurs  to  us  that  it  makes  no 
difference  whether  it  is  a  proceeding  nnder  the 
forms  and  with  the  machinery  provided  b^  tho 
wisdom  of  successive  ages,  or  whether  it  is 
under  the  powers  and  proceeding  provided  by 
this  age.  Law  is  a  progressive  science,  and  most 
necessarily  regard  the  changing  conditions  of 
society  and  of  the  business  of  ue  country,  and 
the  Legislature  and  courts  of  to-day  ought  cer- 
tainly to  be  as  well  qualified  to  provide  machin- 
ery for  the  guidance  of  a  commission  as  was 
the  lawmaking  power  200  years  ago.  The  es- 
sential idea  does  not  take  cognizance  of  the 
antiquity  of  die  powers  and  machinery  under 
which  the  Commission  is  acting,  but  of  the 
question  whether,  under  such  powers  and  the 
working  of  such  machinery,  the  respective  legal 
rights  ot  the  carriers  and  the  people  are  pre- 
served. A  careful  examination  of  the  whole 
act  we  think,  refutei  the  statements  made  by 
the  attorneys  for  appellant  that  the  law  is  cun- 
ningly devised  for  the  purpose  of  preventing 
railroads  from  obtaining  just  judgments,  and 
repels  the  presumption  that  the  CommissioB 
provided  for  by  the  Legislature  is  appointed  for 
the  purpose  of  oppressing  railroad  companies. 
We  think,  on  the  contrary,  the  presumption 
must  be  that  the  Commission  will  act  with  faii^ 
ness  towards  all  parties." 

No  better  statement  of  the  spirit  purpose, 
and  object  of  such  laws  has  ever  been  written. 

We  may  grant  that  the  Constitution  de- 
clares the  common  law,  but  it  does  not  follow 
that  the  Legislature  may  not  occupy  its  ac- 
knowledged field  and  define  procedures  and 
fix  limitations  upon  the  assertion  of  the  right 
preserved.  The  "Public  Service  Commission 
Law"  does  not  assume  to  take  away  the 
common-law  tight  of  action.  The  Legislature 
has  accepted  the  dedaratlon  of  the  Constitu- 
tion at  its  full  worth,  and  has  by  a  complete 
statute  endeavored  to  avoid  all  of  the  an- 
noyances and  collateral  questions  attending 
the  assertion  of  the  common-law  remedy, 
such  as  the  reasonableness  of  the  rate  in  and 
of  itself,  and  its  reasonableness  when  com- 
pared to  another  rate,  the  character  and  ex- 
tent of  service,  the  attending  circumstances, 
and  the  measure  of  recovery  which  it  is  said 
was  never  defined  at  common  law  (Penna.  R. 
R.  Co.  v.  International  Coal  Coi,  230  U.  S. 
184,  33  Sup.  Ct  883,  57  L.  Ed.  1446,  Ann.  Cas. 
1915A,  316),  and  which  It  is  said  with  equal 
gravity  was  as  certain  as  a  recovery  can 
be  upon  an  implied  contract  to  pay  money 
(Sulldvan  v.  Minneapolis  ft  R.  R.  By.  Oou,  121 
Minn.  488,  142  N.  W.  3.  45  L.  R.  A.  [N.  S.] 
612). 

To  define  procedure,  to  make  a  ccmditlon 
precedent,  and  to  fix  a  limitation  does  not  de- 
stroy the  force  of  the  OonsUtntlon.  On  the 
contrary,  a  law  so  providing  makes  it  ^Ident, 
certain,  and  uniform  in  its  <i^ra.U<m.  The 
substantive  right  remains;  that  is  all  the 
citizen  can  insist  upon,  lor  it  is  held,  nnder 
authority  without  limit,  that  no  litigant  has 
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a  vested  right  in  procedure  so  long  as  his 
right  of  action  Id  not  abolished. 

In  the  Minnesota  case,  snpra,  the  court 
beld  that  the  Public  Service  Commission  Law 
of  that  state  was  not  exclusive,  and  that  the 
common-law  right,  as  well  as  common-law 
remedies,  were  not  repealed  by  It  The  court' 
reminded  Itself  of  the  rule  as  laid  down  by 
Chief  Justice  White  In  Texas  &  P.  Ry.  Co.  v. 
AbUene  Cotton  OU  Co.,  201  U.  S.  426.  27  Sup. 
Gt  350,  51  h.  Ed.  553,  9  Ann.  Cas.  1075: 

"We  concede  that  we  must  be  guided  by  the 
prind'>le  that  repeals  by  implication  are  not 
favored,  and  indeed  that  a  statute  will  not  be 
construed  as  taking  away  a  common-law  right 
existing  at  the  date  of  its  enactment,  unless 
that  result  is  imperatively  required;  that  is 
to  say,  unless  it  be  found  that  the  pre-existing 
right  18  so  repugnant  to  the  statute  that  the 
survival  of  such  right  would,  in  effect,  deprive 
the  subsequent  statute  of  its  efficacy;  in  other 
words,  render  its  provisions  nugatory" 

— and  proceeded  to  hold,  that  whereas  the 
act  did  not  provide  a  civil  remedy,  the  ship- 
per might  pursue  his  common-law  remedy  in- 
dependent of  the  statute.  But  here  the  pro- 
cedure is  not  repugnant  to,  but  is  in  aid  of, 
the  common-law  right  The  statute  exempts 
itself  from  the  rule  of  the  Minnesota  case 
by  providing  in  terms: 

"If  the  public  service  company  does  not  com- 
ply with  the  order  for  the  payment  of  the 
overcharge  within  the  time  limited  in  such  or- 
der, suit  may  be  instituted  in  any  court  of 
competent  jurisdiction  to  recover  the  same. 
•     •     • "    Section  91,  c.  117,  Laws  1911. 

To  say  that  it  is  beyond  the  power  of  the 
I«glslature  to  provide  for  an  inquiry  by  a 
board  skilled  In  the  technical  science  of 
freight  and  passenger  rates  as  a  prerequisite 
to  the  institution  of  a  suit,  and  within  a  defi- 
nite time,  would  be  to  assert  the  indefensible 
principle  that  the  Legislature  could  not  pass 
any  law  of  procedure  where  a  right  of  action 
existed  at  common-law.  Ihat  the  Legisla- 
ture intended  to  save  all  substantive  rights 
is  made  plain  by  the  act  itself.  Section  104 
provides: 

"This  act  shall  not  have  the  effect  to  release 
or  waive  any  right  of  action  by  the  state  or  any 
person  for  any  right,  penalty  or  forfeiture  which 
may  have  ansen  or  may  hereafter  ariso  under 
any  law  of  this  state.    •    •    •  » 

And  section  111  evidences  the  legislative 
Intent  that  all  actions  brought  after  the  pas- 
sage of  the  act  should  be  governed  by  the 
terms  of  the  act  In  so  far  as  it  defined  pro- 
cedure. Section  111  saves  only  pending  ac- 
tions, while  section  104  saves  all  substantive 
rights  then  accrued  or  thereafter  to  accrue. 
The  object  of  the  law  was  to  fix  a  certain 
procedure  applicable  to  all  cases,  and  to 
avoid  the  confusion  that  would  follow  a  hold- 
ing for  appellant;  that  Is,  two  limitations 
upon  one  cause  of  action,  a  limitation  of  2 
years  and  1  thereafter,  tf  a  petition  were 
filed  with  the  Commission,  and  one  of  6  years 
if  respondent's  theory  be  accepted. 

Not  much  has  been  said  by  the  court  upon 
the  subject  of  freight  rates  and  common-law 
remedies,  but  all  that  has  been  said  is  con- 
sistent   with    the   principle    now    asserted. 


State  ex  rel.  Oregon  B.  etc.,  Co.  v.  R.  B.  Com., 
62  Wash.  17, 100  Pac.  179;  State  ex  rel.  Qoss 
v.  Metallne  Falls  L.  *  W.  Co.,  80  Wash.  652, 
141  Pac  1142. 

Goss  and  wife  petitioned  the  court  for  a 
writ  of  mandamus  to  compel  a  public  serv- 
ice corporation  to  furnish  their  place  of 
business  with  water  at  a  rate  alleged  to  b« 
the  customary  rate  for  like  service  to  others. 
A  demurrer  was  interposed  and  sustained 
upon  the  ground  that  the  Public  Service  Cbm- 
mis8l(xi  had  exclusive  Jurisdiction  to  enter- 
tain the  petition  in  the  first  instance.  .  The 
ruling  of  the  court  was  sustained.  l%at  to 
so  provide  by  statute  was  not  considered  by 
the  court  as  a  denial  of  remedy,  for  it  said: 

"A  careful  examination  of  this  act  will  dis- 
close a  legislative  intention  to  invest  the  Public 
Service  Commission  with  exclusive  original  ju- 
risdiction to  hear,  pass  upon,  and  determine  tiie 
questions  here  presented.  The  Public  Service 
CJommission,  as  constituted,  is  authorized  to  ex- 
amine in  the  first  instance  and  pass  upon  these 
problems.  Appdlants  should  seek  their  remedy 
before  that  tribunai." 

The  case  of  Northern  Paa  B.  Co.  v.  Oar- 
stens  Packing  Co.,  92  Wash.  243,  158  Pac. 
721  is  relied  on.  That  case  arose  under  a 
rule  of  the  Interstate  Commerce  Commission 
upon  a  subject  resting  In  rule  and  regula- 
tion as  distinguished  from  right  and  remedy, 
and  throws  no  light  upon  the  present  con- 
troversy. 

Respondent  contends  that  the  court  has 
held  in  Lilly  Co.  v.  Northern  Pac.  B.  Co.,  64 
Wash.  589,  117  Pac.  401,  that  the  court  has 
Jurisdiction  to  entertain  a  suit  independent 
of  the  statute.  That  case  Is  readily  distin- 
guished, and,  when  properly  understood,  does 
not  impinge  any  of  our  present  conclusions. 
The  court  there  dealt  with  the  right  of  the 
parties  as  they  were  defined  by  the  interstate 
commerce  law.  The  jurisdiction  of  the  courts 
to  entertain  a  snlt  to  recover  illegal  discrim- 
inations in  freight  rates  without  first  resort- 
ing to  the  Interstate  Commerce  Commission 
was  sustained  upon  and  by  reference  to  the 
twenty-second  section  of  the  act  to  regulate 
commerce  (Act  Feb.  4,  1887,  c.  104,  24  Stat 
387  [U.  S.  COTJp.  St  1916,  {  8595]). 

"  *  *  *  Nothing  in  this  act  contained  shall 
in  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but  the 
provisions  of  this  act  axe  In  addition  to  such 
remedies." 

The  act  to  regulate  commerce  preserves 
existing  rights  and  remedies,  the  Public 
Service  Commission  Law  preserves  rights 
but  not  remedies  except  as  to  cases  then 
pending.    Section  104-111,  Laws  1911,  c.  117. 

If  the  common  law  be  the  growth  of  the 
ages,  it  follows  that  it  must  grow  with  the 
ages,  nie  common  law  is  not  an  inflexible 
code,  but  a  comprehensive  enumeration  of 
principles  suffljclently  elastic  to  meet  the 
social  development  of  the  people.  It  is  la 
a  state  of  "constant  improvement  and  de- 
velopment in  keeling  with  advancing  civili- 
zation and  new  conditions  of  society."  Holm- 
es, Com.  Law  1-5,  S6,  et  seq. 
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It  was  the  boost  of  the  common  law  that 
It  afforded  a  remedy  for  every  wrong.  Its 
remedies  were  not  always  adequate.  Some- 
times because  of  changing  conditions  they 
became  burdensome.  Tills  was  the  evident 
condition  when  the  problems  of  transporta- 
tion first  engaged  the  attention  of  the  courts. 
To  repeat,  the  people  wisely  asserted  the 
common-law  right  to  comp^  fairness  of 
freight  charges  in  their  Constitution,  and 
left  It  to  the  Legislature  to  define  a  proce- 
dure that  would,  while  preserving  the  right, 
make  recovery  certain  in  amount  and  tend 
to  reduce  the  volume  of  litlgaUon.  In  so 
doing  It  worked  no  hardship  on  any  one  by 
making  provision  that  a  claim  should  be  filed 
with  the  Commission,  and  within  a  certain 
time,  it  being  nowhere  asserted  that  the  time 
limited  is  unreasonable. 

The  claim  for  the  overcharge  was  not 
made  by  respondent's  assignor  within  the 
time  fixed  by  law.  The  condition  precedent 
to  the  right  to  sue  is  nonexistent.  The  com- 
plaint does  not  state  a  cause  of  action. 

Reversed  and  remanded,  with  directions 
to  dismiss. 

ELLIS,  C.  J.,  and  HOLCOMB,  MORRIS, 
MOUNT,  MAIN,  FUIiLERTON,  and  FAR- 
KER,  J  J.,  concur. 


(97  .Wash.  327) 

PALTRO  V.  GAVENAS.    (No.  13936.) 

(Supreme  (Jourt  of  Washington.    July  21, 1917.) 

Judgment  ®=>151— SErnwo  Abide  Default— 
Right  to  Relief. 
A  petition  to  get  aside  a  default  judgment 
decreeing  petitioner's  mortgage  subsequent  to 
that  of  plaintiff,  wbicb  denies  plaintiff's  allega- 
tion that  at  the  time  petitioner  took  his  mort- 
gage he  knew  of  a  prior  unrecorded  mortgage 
held  by  plaintiff,  alleges  that  he  did  not  know 
English,  and  that  at  the  time  he  was  summoned 
plainti£rs  attorney  told  him  his  rights  would  be 
protected  and  that  summons  required  him  to  be 
only  a  witness  in  the  case,  is  sufficient,  and  the 
judgment  will  be  vacated  if  there  is  substantial 
evidence  to  support  at  least  prima  fade  the  mat- 
ter of  defense  alleged. 

Department  2.  Apjieal  from  Superior 
Court,  Pierce  County;   M.  L.  Clifford,  Judge. 

Action  by  Joseph  Gavenas  against  Alex 
Paltro  and  others.  From  an  order  denying 
petition  by  defendant  named  to  set  aside  a 
default  judgment  against  him,  petitioner  ap- 
peals.   Reversed  and  remanded. 

H.  R.  Lea,  of  Tacoma,  for  appellant. 

MOUNT,  J.  This  is  an  appeal  from  an  or- 
der of  the  lower  court,  denying  the  appel- 
lant's petition  to  set  aside  a  default  judg- 
ment, and  vacating  an  order  restraining  the 
sale  of  mortgaged  property. 

The  facts  are  substantially  as  follows: 
On  August  4,  1913,  Joseph  Gavenas  loaned  to 
William  Kavalauskas  and  wife  $250,  and  to 
secure  the  repayment  thereof  took  a  mort- 
gage upon  lot  8  and  the  west  half  of  lot  9, 


In  blodc  8345,  In  the  Indian  addition  to  tht 
city  of  Tacoma.  This  mortgage  was  not  filed 
for  record  by  Mr.  Gavenas  until  the  8th 
day  of  April,  1916.  In  the  meantime,  on 
September  8,  1913,  the  appellant  loaned  to 
William  Kavalauskas  and  wife  $600,  and,  to 
secure  the  note,  took  a  mortgage  for  that 
amount  upon  the  property  theretofore  mort- 
gaged to  Mr.  Gavenas.  Appellant's  mortgage 
was  duly  recorded.  Thereafter,  on  April  12, 
1916,  Mr.  Gavenas  brought  an  action  against 
Kavalauskas  and  wife  and  appellant  to  fore- 
close the  mortgage  for  $250.  It  was  alleged 
in  the  complaint  of  Mr.  Gavenas  that,  at 
the  time  he  took  the  mortgage,  he  was  told  by 
the  mortgagors  that  It  would  not  be  neces- 
sary for  him  to  record  his  mortgage,  as  it 
would  cost  plaintiff  much  money,  and  that 
they  Intended  to  pay  the  note  in  less  than  a 
year ;  that  Mr.  Gavenas  was  a  Lithuanian  by 
birth,  and  did  not  speak  or  understand  the 
English  language,  and  was  Ignorant  of  the 
necessity  of  recording  his  mortgage  to  pro- 
tect his  interests;  that  he  believed  that  tne 
mortgagors  were  advising  him  for  his  own 
best  interest,  and,  for  that  reason,  the  mort- 
gage was  not  recorded.  The  complaint  also 
alleged  that  this  appellant,  who  was  made  a 
defendant  in  the  foreclosure  action,  held  a 
mortgage  for  $600  against  the  same  proper- 
ty, but  that  appellant,  at  the  time  he  took  his 
mortgage,  knew  of  the  unrecorded  mortgage 
h^d  by  the  plaintiff  for  $260;  that  he  con- 
spired with  the  mortgagors  to  defraud  the 
plaintiff  by  attempting  to  render  plaintiff's 
mortgage  subject  to  the  latter  mortgage.  Ap- 
pellant was  served  with  a  copy  of  the  com- 
plaint and  summons  In  that  casa  He  did  not 
appear  therein,  and  a  judgment  was  entered 
by  default  on  August  4,  1916.  This  judgment 
decreed  the  mortgage  of  appellant  subsequent 
to  the  mortgage  of  the  plaintiff.  Thereafter, 
on  September  16,  1916,  appellant  filed  a  peti- 
tion to  vacate  the  default  judgment.  It  Is  al- 
leged in  the  petition  that  appellant  Is  of  Po- 
lish descent,  26  years  of  age,  that  he  is  not 
versed  in  the  English  language,  and  does  not 
understand  the  legal  terms  and  proceedings 
In  the  courts;  that  on  the  8th  day  of  Sep- 
tember, 1913,  he  loaned  to  WUllam  Kavalaus- 
kas and  wife  $600  upon  their  promissory 
note  secured  by  a  mortgage  upon  the  proper- 
ty In  question;  that,  at  the  time  he  made  the 
loan,  he  had  no  notice  or  knowledge  that  any 
other  person  claimed  an  interest  in  the  prop- 
erty, or  that  Mr.  Gavenas  had  a  mortgage 
thereon;  that  in  good  faith  he  believed  his 
mortgage  was  a  first  lien  upon  the  property 
until  after  the  judgment  had  been  obtained ; 
that  during  the  month  of  AprU,  1916,  the 
attorney  for  Mr.  Gavenas  In  the  foreclosure 
action  had  a  conversation  with  appellant, 
and  caused  him  to  believe  that,  as  attorney, 
he  was  acting  for  appellant  in  sustaining 
appellant's  mortgage  upon  the  property ;  that 
some  papers  were  left  with-  appellant  by  the 
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attorney,  bat  these  papers  were  understood  to 
Bummon  appellant  as  a  witness  In  tbe  case, 
and  tbat  he  did  not  understand  that  bis 
rights  under  the  mortgage  were  being  attack- 
ed, and  did  not  understand  that  be  was  re- 
quired to  appear  and  answer  the  complaint 
In  the  mortgage  foreclosure ;  that,  by  reason 
thereof,  he  failed  to  appear  and  protect  his 
Interest  under  hla  mortgage,  and  did  not  au- 
thorize any  one  to  appear  for  talm;  that  be 
did  not  know  that  bis  mortgage  was  being 
attacked  until  tbe  14th  day  of  September, 
1016,  after  the  default  Judgment  had  been 
entered.  He  alleged  in  his  petition  that  all 
the  other  parties  to  the  action  were  Insol- 
vent. He  also  alleged  that  Mr.  Gavenas  and 
tbe  other  defendants  were  attempting  to 
defraud  him  out  of  the  $600  which  was  se- 
cured by  his  mortgage  aforesaid.  When  this 
petition  was  filed,  the  trial  court  entered  an 
order  restraining  further  proceedings  under 
the  Judgment  obtained  by  Gavenas  against 
Kavalauskas  and  wife  and  the  appellant, 
thereupon  a  motion  was  filed  on  behalf  of 
Gavenas  to  vacate  the  restraining  order,  and 
the  lower  court,  upon  a  hearing,  denied  the 
petition  upon  the  allegations  thereof,  and 
vacated  tbe  restraining  order.  This  appeal 
followed. 

We  are  not  informed  upon  what  grounds 
the  trial  court  held  the  petition  insufficient 
The  respondent  has  not  appeared  In  this 
court.  It  seems  clear  to  us  that  the  facts 
stated  In  tbe  petition  are  sufQcient  to  set 
aside  the  default  judgment  If  the  allega- 
tions of  the  petition  are  true,  to  the  effect 
that  Mr.  Paltro  did  not  know  of  the  unre- 
corded mortgage  at  the  date  his  mortgage 
was  given,  his  mortgage  is  clearly  a  prior 
mortgage  upon  the  premises.  If  he  did  know 
of  tbe  other  mortgage,  bis  mortgage  would 
not  be  a  prior  one.  If  the  fact  is  that  be 
did  not  understand  the  English  language,  as 
he  allegres  In  his  petition,  and  was  told  by 
counsel  for  Mr.  Gavenas  that  counsel  was 
protecting  appellant's  Interest  under  the 
mortgage,  and  was  told  that  tbe  papers  serv- 
ed upon  appellant  required  him  to  be  only  a 
witness  in  that  case,  it  seems  this  would  be 
a  sufficient  excuse  for  appellant's  nonappear- 
ance in  the  foreclosure  case.  In  Bast  v.  Hy- 
8om,  6  Wash.  170,  32  Pac.  987,  we  held  that 
where  a  Judgment  has  been  taken  against  de- 
fendant by  default,  for  his  failure  to  answer, 
tbe  Judgment  should  be  set  aside  when  it 
appears  that  he  had  a  defense  upon  tbe  mer- 
its of  tbe  case,  and  was  misled  by  the  state- 
ment of  the  attorney  that  tbe  cause  would 
be  tried  several  months  later  than  tbe  time 
at  which  the  default  was  taken.  It  clearly 
appears  here,  from  the  allegations  of  tbe 
prtlfion  to  vacate  the  Judgment,  that  the  pe- 
titioner has  a  defense  against  the  unrecorded 
mortgage.  He  did  not  understand  the  Eng- 
lish language,  and  was  led  to  believe  by  coun- 
sel for  respondent  that  his  rights  were  not 
being  affected,  and,  for  that  reason,  be  did 


not  antear  to  contest  the  foreclosure  of  tbe 
unrecorded  mortgage. 

The  rule  is  that  where  tbe  Judgment 
sought  to  be  vacated  Is  not  void  for  lack  of 
Jurisdiction,  but  is  merely  voidable  because 
irregularly  or  fraudulently  procured,  it  will 
not  be  vacated  until  the  court  has  found,  not 
only  that  the  facts  alleged  in  the  petition  to 
vacate  constitute  a  defense,  but  also  that 
there  is  substantial  evidence  to  support  at 
least  prima  fade  the  matter  of  defense  so 
alleged. 

In  Williams  v.  Breen,  25  Wash.  666,  66  Pac. 
103,  this  court  said: 

"The  statute  provides  (section  5158,  Rem. 
Code,  §  460)  that  af  jndKment  shall  not  be  va- 
cated on  motion  or  petition  until  it  is  adjudged 
that  there  ia  a  valid  defense  to  tbe  action  in 
which  the  judgment  is  rendered.  In  the  case  be- 
fore ps  the  trial  court  made  the  necessary  adju- 
dication; but  it  is  said  this  could  only  be  done 
after  a  trial  of  the  defense  upon  its  merits,  and 
that  here  there  was  no  such  trial.  But  the 
statute  cannot  mean  that  the  court  must  hear 
the  entire  cause,  and  grant  the  petition  only 
when  it  appears  that  the  evidence  preponderates 
in  favor  of  the  applicant.  The  weight  and  suffi- 
ciency of  evidence  in  this  form  of  action  are 
questions  for  a  jury.  It  Is  sufficient  to  deter- 
mine the  question  here  presented  that  the  court 
finds  that  the  facts  alleged  constitute  a  defense 
to  the  cause  of  action  stated  in  the  complaint, 
and  that  there  is  substantial  evidence  to  support 
the  allegations." 

In  Tacoma  Lumber  ft  Mfg.  Ck>.  v.  Wolff,  7 
Wash.  478,  35  Pac,  115,  755,  this  court  said: 

"All  courts  hold,  and  we  have  frequently  done 
80,  that  it  is  not  enough  to  entitle  a  party  to 
have  a  judgment  against  him  vacated  that  he 
should  show  that  it  had  been  irregularly  enter- 
ed; he  must,  in  addition  thereto,  establish  to 
the  satisfaction  of  the  court  the  fact  that  such 
judgment  is  unjust  and  inequitable  as  against 
him.  Proceedings  of  this  kind  are  of  an  equita- 
ble nature,  and  courts  will  not  interfere  with 
the  judgment  simply  because  it  may  have  been 
erroneously  entered,  unless,  in  addition  thereto, 
it  is  made  to  appear  that  it  is  unjustly  burden- 
some to  the  moving  party.  In  such  a  proceeding 
pure  technicalities  can  have  little  influence  upon 
the  decision  of  the  court  if  the  judgment  sought 
to  be  vacated  is  not  of  such  a  nature  that,  if  it 
were  set  aside,  tbe  moving  party  would  be  able 
to  interpose  a  substantial  defense  upon  a  new 
trial,  or  in  another  proceeding  involving  tbe 
same  cause  of  action." 

Thia  Is  not  only  tbe  rule  In  this  state,  but 
it  is  tbe  general  rule  under  statutes  similar 
to  our  statute,  Rem.  Code,  $  460. 

"  •  *  •  The  applicant  must  show  that  he 
has  a  valid  and  meritorious  defense  to  tbe  ac- 
tion; and  this  must  be  made  to  appear,  not  by 
a  mere  averment  that  he  has  such  a  defense,  but 
by  setting  forth  fully  the  facta  which  constitute 
the  proposed  defense.  And  in  some  of  the  states, 
it  is  provided  by  statute  that  a  judgment  shall 
not  be  vacated  nntil  it  is  adjudged  that  there 
is  a  valid  defense  to  the  action,  or,  if  tbe  plain- 
tiff seeks  its  vacation,  that  there  is  a  valid  cause 
of  action.  Where  this  provision  is  in  force,  it 
is  error  for  the  court  to  render  a  judgment  of 
vacation  before  it  has  adjudged  that  there  is  a 
valid  defense."  Black  on  Judgments,  v<d.  1  dU 
Ed.)  I  346a. 

The  court  therefore  should  have  taken  tes- 
timony to  determine  whether  there  ezlsta 
substantial  evidence  to  sustain  prima  fade 
the  allegations  of  the  petition  and  thereon 
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either  vacate  or  refaae  to  vacate  the  judg- 
ment and,  if  the  judgment  Is  vacated,  to  try 
out  and  determine  the  priority  of  theee  mort- 
gages. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceed- 
ings. 

ELUS.  O.  J.,  and  FUIjLBRTON,  BOL- 
OOMB,  and  PARKSK,  JJ.,  concur. 

(97  Wash.  422) 

CEEEALIS  COAL  CO.  v.  LAISURB. 
(No.  18633.) 

(Supreme  Court  of  WasbinKton.    July  25, 1817.) 

1.  Afpkai,  and  Ebbob  «=»893(1)— Tbiai.  Dx 
Novo— Review  of  Evidence. 

Upon  defendant's  appeal  aggigning  as  er- 
ror that  the  decree  is  not  supported  by  the  evi- 
dence or  findings,  the  case  is  triable  de  novo, 
and  the  evidence  will  be  considered  under  Rem. 
Code  1915,  I  1736. 

2.  Tbiai,  «=»388(2)  —  Eqottt  —  FiNDinos  of 
Fact  ard  Conclubiors  or  Lav  —  Nboeb- 
eiTT. 

In  a  suit  in  equity  the  making  of  findings  of 
fact  and  condasiona  of  law,  though  proper,  was 
unnecessary. 

3.  JuDOMENT  «=>461(2>— C0LI.ATEBAL  Attack 
— SoiT  iR  Equity. 

A  suit  in  equity  to  set  aside  a  Judgment  Is 
a  direct  and  not  a  collateral  attack,  and  it  may 
be  shown  by  evidence  dehors  the  judgment  roll 
that  the  judgment  was  void  for  want  of  serv- 
ice of  process; 

4.  Judgment  <&=>S3e— Setting  Aside— Stat- 
ute. 

The  statutory  proceeding  to  vacate  a  judg- 
ment is  but  a  statutory  substitute  for  the  bill  m 
equity  for  the  same  purpose. 

5.  Appearance  €=>24(3)  —  Ibbeoui^bitt  ir 
Pbocess— Wai  veb. 

Although  the  summons  served  was  not  sign- 
ed, where  defendant  appeared  in  response  to  the 
service  by  serving  upon  plaintiff's  attorney  a 
motion  to  make  the  complaint  more  definite  and 
certain,  and  a  demand  tor  a  bill  of  particulars, 
he  waived  any  defect  in  the  service  and  submit- 
ted to  the  jurisdiction  of  the  court. 
a  Judoment  «=>108— Voidable  Judomkr'f— 
Void  Judgment. 

Where  defendant  had  appeared  in  the  action 
by  serving  a  motion  to  make  the  complaint  more 
certain  and  definite  and  a  demand  for  a  bill  of 
particulars,  if  through  fraud  or  mistake  a  judg- 
ment was  entered  against  bim  prematurely  or 
without  notice  while  the  motion  was  pending, 
the  judgment  was  voidable,  not  void. 

7.  Judgment  ©=379(1)— Vacatino  Statute- 
Defense  to  Uebits— Necessitt. 

Under  Rem.  Code  1915,  g  303,  authorizing 
a  court  to  relieve  a  party  from  a  judgment 
against  him  through  mistake  or  excusable  neg- 
lect, and  section  4&4,  authorizing  the  vacation 
of  a  judgment  for  mistake,  neglect  of  the  clerk, 
irregularity  in  obtaining  the  judgment,  fraud  of 
party,  or  unavoidable  casualty,  a  party  seeking 
to  set  aside  a  voidable  judgment  must  show  in 
addition  to  the  statutory  grounds  the  existence 
of  a  valid  defense  on  the  merits. 

8.  Judgment  iS=>380(l)—VACATiRa— Compli- 
ance WITH  Statute. 

It  is  a  general  rule  that,  if  a  party  seeks  re- 
lief from  a  judgment  on  any  of  the  grounds 
specified  in  the  statate,  he  must  bring  himself 
within  its  terms,  and  his  application  must  be 
within  the  time  limited. 


9.  Judomert   *=»40'7(6)—Vacatiro— Equita- 
ble Relief. 

The  application  to  set  aside  a  judgment  may 
be  made  by  an  independent  suit  in  equity,  where 
the  failure  to  discover  the  ground  within  the 
time  limited  by  statute  is  traceable  to  fraud  or 
concealment  of  the  adverse  party. 

10.  Appeal  ard  Errob  €=>1177(7)  —  Dibfo- 
SiTiOR  OF  Case— Remand. 

In  an  action  to  set  aside  a  judgment  for  ir- 
re^larity  and  fraud  in  the  procurement,  though 
evidence  was  insufficient  to  show  that  plaintiff 
had  a  meritorious  defense,  because  of  incoher- 
ence of  decisions  of  Supreme  Court  on  necessity 
therefor  the  case  will  be  remanded  for  farther 
hearing. 

11.  Appeal  ard  Ebbob  «s»113(l)  —  Dkcbex 
SETTiRa  Aside  Judombnt— Rbview. 

Where  a  judgment  is  vacated  through  an  in- 
dependent action  in  equity  for  fraud  in  its  pro- 
curement which  was  not  discovered  until  after 
the  expiration  of  the  statatory  period  for  setting 
aside,  the  proceeding  is  not  one  in  the  orighuu 
action,  ana  this  court  has  jurisdiction  of  an  ap- 
peal from  the  decree  enteied. 
Cbadwlck,  J.,  dissenting  in  part 

Department  1.  Appeal  from  Sai>erlor 
Court,   Lewis   County;    A.   B.   Rice,   Judge. 

Action  by  the  Chehalis  Coal  Company 
against  E.  M.  Lalsure.  Decree  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Thacker  &  Hanco<A,  of  Chehalis,  and  Hay- 
den,  Langborne  &  Metzger,  of  Tacoma,  for  ap- 
pellant W.  A.  Reynolds  and  O.  J.  Albers, 
twth  of  Chehalis,  for  rei^>ondent 

ELLIS,  C.  J.  Action  to  set  aside  a  Judg- 
ment for  irregularity  and  fraud  in  its  pro- 
curement 

On  August  30,  1911,  XL  M.  Lalsure  com> 
menced  an  action  for  personal  Injuries 
against  the  Chehalis  Coal  Company  by  serv- 
ing a  complaint  signed  by  his  attorneys, 
Owens  &  Flnck,  of  Seattle,  and  an  unsign- 
ed copy  of  the  sununona  On  September 
19,  1911,  tbe  coal  company,  through  its  at- 
torneys, Reynolds  &  Stewart,  served  a  mo- 
tion on  Owens  &  Flnck  as  attorneys  for  Lal- 
sure to  make  the  complaint  more  definite 
and  certain  and  for  a  bill  of  partlcnlara. 
Service  of  these  motions  was  acc^ted  in 
writing  by  Owens  &  Findc  on  Septnnber, 
19,  1911.  Some  time  subsequently,  Owois  & 
Flnck  removed  from  the  state  of  Washington, 
and  Lalsure  secured  through  a  third  party 
the  original  summons  and  complaint  He 
was  not  advised  by  his  former  attorneys, 
and  did  not  know  that  the  coal  company 
had  served  the  motions,  nor  that  it  Iiad  in 
any  wise  appeared  in  the  acUon.  On  April 
19,  1912,  Lalsure  caused  the  summons  and 
complaint  to  be  filed  in  the  superior  court 
of  Lewis  county.  On  April  25,  1912,  be  pe- 
titioned the  superior  court  of  Lewis  county 
to  have  Thacker  &  Hancock,  of  Chehalis, 
substituted  as  his  attorneys  in  the  place  of 
Owens  &  Finck,  and  on  the  same  day  the 
court  entered  an  order  making  the  substi- 
tution. On  April  29,  1912,  Thacker  &  Han- 
cock presented  a  motion  for  an  order  of  de- 
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fault  against  the  coal  company  for  want  of 
an  appearance.  This  motion  was  supported 
by  the  afflda-rtt  of  Floyd  M.  Hancock,  one 
of  Lalsnre's  attorneys,  that  the  coal  com- 
pany had  been  duly,  legally,  and  personally 
served  with  summons  and  complaint;  that, 
although  20  days  had  lapsed  since  the  serr- 
Ice,  the  coal  company  had  not  answered, 
demurred,  or  moved  against  the  complaint 
sor  appeared  in  the  action,  and  was  then 
In  default  On  the  same  day  (April  28,  1912). 
the  court  entered  an  order  of  default  against 
the  cool  company.  On  Jannary  25,  1913, 
aftor  a  trial  to  the  court,  a  superior  Judge 
from  another  county  presiding,  the  court  en- 
tered findings  In  favor  of  Lalsure  and  sign- 
ed a  Judgment  against  the  coal  company  in 
favor  of  Lalsure  for  $3,S00.  The  Judgment 
was  filed  and  entered  on  February  13,  1913. 
All  of  these  things  were  done  without  any 
notice  to,  or  knowledge  on  the  part  of,  the 
coal  cmnpany  or  its  attorney.  About  S^>- 
tember  11,  1915,  the  attorney  for  the  coal 
company  fortuitously  discovered  from  the 
record  In  the  clerk's  office  that  the  Judgment 
had  been  entered  against  his  (dlent.  Till 
then  both  he  and  his  client  seem  to  have 
assumed  that  the  action  had  be«i  abandoned. 
On  September  20,  1915,  this  action  was 
commenced  by  the  coal  company  as  plaintiil 
against  Lalsure  as  defendant  to  set  aside 
the  JudgmMit  entered  in  the  original  action. 
In  the  complaint  most  of  the  foregoing  facts 
are  set  out,  and  It  is  alleged  that  defendant 
fraudulently  withheld  from  his  attorneys, 
Thacker  &  Hancock,  and  from  the  court, 
all  knowledge  of  any  appearance  by  the  coal 
compady.    It  is  further  alleged  that: 

"Plaintiff  furtlier  avers  that  the  defendant 
well  knew  the  auctions  of  his  complaint  in 
said  actioa  No.  4886,  that  there  were  no  tim- 
bers or  props  present  in  the  working  place  of 
plaintiff's  mine  as  alleged  by  him  were  false, 
and  that  timbers  were  at  all  times  maintained 
in  abandance  in  and  al>out  said  mine  for  the  use 
of  its  miners  and  worlcmen  and  in  particular  for 
the  use  of  defendant.  Plaintiff  further  avers 
that  it  is  not  true  as  alleged  by  defendant  that 
he  made  complaint  to  plaintiff^  superintendent 
or  to  plaintiff  that  the  roof  of  its  said  mine  was 
dangerous  or  that  he  requested  to  have  timbers 
furnished  him  which  were  not  furnished,  or  that 
he  relied  upon  any  promise  or  assarance  of 
plaintiff  or  its  superintendent  that  it  was  safe ; 
or  that  timbers  would  be  furnished  which  were 
not  furnished  for  his  use.  Neither  is  it  true, 
as  alleged,  that  plaintiff  or  its  superintendent 
knew  or  had  cause  to  know  the  roof  of  its  mine 
to  be  dangerous  or  unsafe  on  the  17th  day  of 
January,  1911,  or  at  any  other  time  while  de- 
fendant was  working  in  said  mine,  or  that  same 
was  at  any  time  unsafe  while  defendant  was 
working  therein,  and  he  well  knows  that  at  no 
time  was  any  request  made  by  him  for  props  or 
timbers  for  use  in  said  mine  that  same  were  not 
furnished  and  at  band  for  bis  use.  Plaintiff 
further  avers  that  any  caving  or  falling  of  the 
roof  or  any  other  part  of  its  mine  upon  defend- 
ant, if  the  same  occurred,  was  not  due  to  any 
carelessness  or  negligence  oil  the  part  of  plain- 
tiff or  its  superintendent  as  alleged  by  defend- 
ant in  bis  complaint  as  he  well  knows,  and  that 
any  injury  or  hurt  alleged  to  have  been  sustain- 
ed by  him  because  of  any  defect  or  want  of  safe- 
ty in  plaintiff's  mine  was  and  is  simulated  and 
exaggerated,  and  not  because  of  any  fault  or  neg- 


ligence upon  the  part  of  plaintiff  or  Its  super- 
intendent, and  he  well  knows  that  the  allega- 
tions of  his  complaint  in  that  behalf  are  false, 
and  that  the  falsity  thereof  would  have  been 
proved,  and  that  plaintiff  was  in  no  wise  liable 
therefor  had  notice  been  given  of  the  hearing  of 
said  cause  and  opportunity  given  to  the  plain- 
tiff to  make  defense  in  said  action  against  ren- 
dition of  said  Judgment" 

The  answer  is  a  traverse  of  the  aU^;atloDS 
of  the  complaint 

The  following  is  all  of  the  evidence  offer- 
ed to  show  that  plaintiff,  had  It  been  per- 
mitted to  defend  the  original  action,  would 
liBve  presented  a  meritorious  defense  to  that 
action: 

Mr.  Beynolds  testified  <m  direct  examina- 
tion as  follows: 

"Q.  Was  there  anything  else  (besides  the  fact, 
which  be  had  learned,  that  Owens  &  Finck  bad 
been  disbarred)  that  you  found  out  that  led  you 
to  discontinue  your  investigations  of  the  records 
in  the  clerk's  office?  (Objection  to  the  question 
was  overruled.)  A.  I  investigated  all  of  the 
facts.  I  made  as  good  investigation  as  I  could. 
I  found  that  Mr.  Laiaure  had  worked  right 
along ;  that  he  could  not  have  done  so  if  he 
had  been  injured  as  he  said,  as  he  alleged.  (The 
court  sustained  a  motion  to  strike  the  answer.) 
There  was  one  other  thiuK  I  want  to  suggest 
as  a  reason.  I  saw  by  the  complaint  there 
were  two  dates  alleged  that  he  was  injured.  It 
says  that  he  was  injured  on  June  17,  1911,  and 
on  that  date  be  was  not  working  for  the  com- 
pany."    (Motion  to  strike  this  was  sustained.)" 

Mr.  Leonard,  presidoit  of  the  coal  compa- 
ny, testified  on  cross-examination: 

"Q.  You  assumed  from  the  conversation  that 
you  had  with  Mr.  Beynolds  that  the  case  would 
not  be  proceeded  with  further,  did  you  not?  A. 
Well,  from  the  conversation  that  we  liad,  and 
from  the  fact  that  there  was  nothing  in  the  case, 
I  did  not  think  it  would  ^  any  further.  Q.  I 
presume  you  knew  that,  if  the  case  was  drop- 
ped at  that  time,  it  would  be  to  the  advantage  of  ' 
your  company,  the  Chehalis  Coal  Company?  A. 
I  supposed  that  it  bad  been  dropped." 

The  court  made  findings  too  lengthy  for 
quotation,  concluded  that  the  Judgment  as- 
sailed should  be  vacated,  and  entered  a  de- 
cree vacating  that  Judgment  and  authorizing 
the  Chehalis  Coal  Company,  plaintiff  here, 
to  file  its  appearance  as  defendant  dn  the  orig- 
inal action  of  Lalsure  v.  Chehalis  Goal  Com- 
pany, and  to  proceed  with  its  defense  in  that 
action.  The  court  neither  found  nor  did  it 
adjudge  that  the  plalntlfl  herein  has  or  had  a 
valid  defense  to  the  original  action. 

[1, 2]  Defendant  Lalsure  ai^eals,  assign- 
ing as  error:  (1)  That  the  findings  do  not 
support  the  decree;  and  (2)  that  the  proofs 
were  insufilclent  to  sustain  the  decree. 

This  is  a  suit  in  equity.  The  making  of 
findings  of  fact  and  conclusions  of  law,  though 
entirely  proper,  was  unnecessary.  Cook  v, 
Washington-Oregon  Corporation,  84  Wash.  68, 
71,  146  Pac.  156,  149  Pac.  325;  Wlntermute 
▼.  Camer,  8  Wash.  585,  36  Pac.  490;  Knowles 
v.  Rogers,  27  Wash.  211,  67  Pac.  572;  White 
Oest  Canning  Co.  v.  Sims,  30  Wash.  374,  70 
Pac.  1003.  The  case  being  here  for  a  trial  de 
novo,  we  must  look  to  the  evidence  in  any 
event    Bern.  Code,  |  1736. 

The  real  question  in  this  case  arises  un- 
der the  second  assignment.    Will  equity  re- 
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lieve  against  a  Jodgment  rendered  in  an  ac- 
tion at  law  without  an  adjudication  that  there 
Is  a  defense  on  the  merits?  Appellant  as- 
sumes the  negative,  relying  mainly  upon  the 
decisions  of  this  court  in  Brandt  t.  Little,  4T 
Wash.  194,  91  Pac.  766,  14  I*  B.  A.  (N.  S.) 
213;  Hoefer  y.  SawteUe,  43.  Wash.  23,  85 
Pac.  853;  and  Williams  v.  Breen,  25  Wash. 
666,  66  Pac.  103.  Eespondent  urges  the  af- 
flrmatlTe,  placing  its  reliance  mainly  upon 
the  cases  of  Hole  t.  Page,  20  Wash.  208,  54 
Pac.  1123;  Bennett  v.  Supreme  Tent,  etc., 
40  Wash.  431,  82  Pac.  744,  2  L.  B.  A.  (N.  S.), 
889;  Lushlngton  v.  Seattle  Auto  &  Driving 
Club,  60  Wash.  648,  111  Pac.  786;  and  Sakal 
V.  Keeley,  66  Wash.  172,  119  Pac.  190.  We 
think  that  the  logical  trend  of  our  own  de- 
cisions makes  the  answer  to  this  question  de- 
pend upon  whether  or  not  the  judgment 
■ought  to  be  vacated  In  any  given  case  is 
void  or  merely  voidable. 

[S]  This  conrt  has  held  that  a  sndt  in 
equity  to  set  aside  a  judgment  Is  a  direct, 
not  a  collateral,  attack,  and  in  such  a  case 
It  may  be  shown  by  evidence  dehors  the  judg- 
ment roll  that  the  judgment  was  void  for 
want  of  service  of  process.  Johnson  ▼. 
Gregory,  4  Wash.  109,  111,  29  Pac.  b31,  31 
Am.  St  Bep.  901.    The  same  principle  is  de- 

'  clared  in  at  least  two  other  decisions  of  this 
court  where  It  is  held  that  a  cross-complaint 
seeking  afBrmatlve  relief  against  a  judgment 
Is  a  direct,  not  a  collateral,  attack  on  the 
Judgment,  and  that  in  such  a  case  evidence 
aliunde  the  judgment  roll  is  admissible  to 
show  the  judgment  void  for  lack  of  valid 
service.  Waterman  v.  Bash,  46  Wash.  212, 
216,  89  Pac.  556;    N.  W.  Hyp.  Bank  v.  Bld- 

■  path,  29  Wash.  687,  697,  70  Pac.  139.  It 
must,  of  course,  be  conceded  that  a  proceed- 
ing by  motion  or  petition  under  the  statute 
(Bern.  Code,  §  303  or  464)  to  set  aside  a  judg- 
ment is  a  direct  and  not  a  collateral  attack 
on  the  Judgment.  This  court  is  also  commit- 
ted to  the  doctrine  that  In  proceedings  under 
the  statute  by  petition  or  motion,  to  set  aside 
a  judgment  obtained  without  Jurisdiction,  1.  e., 
without  legal  service  of  process,  the  lack  of 
such  service  may  be  shown  by  evidence  de- 
hors the  Judgment  roll,  and  in  such  a  case 
no  other  showing  is  required;  that,  this  be- 
ing shown,  the  judgment  is  void,  and  the 
court  has  the  Inherent  power  to  clear  its 
record  of  the  void  judgment;  and  that  no 
affidavit  or  showing  of  merits  in  such  a  case 
is  necessary.  Liishington  v.  Seattle  Auto  & 
Driving  Club,  60  Wash.  546,  111  Pac.  785; 
Sakal  V.  Keeley,  66  Wash.  172,  119  Pac  190; 
Wheeler  v.  Moore,  10  Wagh.  309,  38  Pac. 
'053 ;  Bennett  v.  Supreme  Tent,  etc.,  40  Wash. 
431,  436,  82  Pac.  744,  2  L.  B.  A.  (N.  S.)  389; 
rane  v.  Daniel,  28  Wash.  155,  164,  68  Pac 
446. 

[4]  But  the  statutory  proceeding  to  vacate 
a  Judgment  is  but  a  statutory  substitute  for 
the  bill  in  equity  for  the  same  purpose.  Den- 
ny-Benton Clay  &  Coal  Co.  v.  Sartori,  87 
Wash.  545,  566,  151  Pac  1088;    Williams  v. 


Stackweather,  24  B.  I.  S12,  53  Att.  870.  Since 
Imth  are  direct  attacks,  and  since  the  lade 
of  Jurisdiction  by  valid  service  may  be  shown 
In  both  cases  by  evidence  allnnde  the  jndg- 
ment  roll,  and  slnoe  one  is  but  a  statutory 
substitute  for  the  other,  it  would  seem  to  fol- 
low as  of  course  that  the  Inherent  power  of 
the  conrt  to  clear  its  records  of  a  void  judg- 
ment in  a  suit  In  eqnity  brought  for  the  pur- 
pose should  be  no  more  drcnmscrlbed  than  In 
a  proceeding  nnder  the  statute  for  the  same 
purpose.  In  neither  case  should  this  inhermt 
power  be  held  to  be  dependent  upon  an  affi- 
davit or  showing  of  merits.  Sudi  a  lowing 
tM  logically  no  more  necessary  in  tlie  one 
case  than  in  the  othw.  It  is  the  fact  of  lack 
of  service  and  the  fact  that  the  judgment  la 
void,- not  merely  irregular  or  voidable,  which 
Invokes  this  inherent  power  of  the  court  in 
any  case. 

It  would  seem,  therefore,  that  the  decision 
in  the  case  of  Brandt  v.  Little,  47  Wash.  194, 
91  Pac  766,  14  U  B.  A.  (N.  S.)  213,  relied  up- 
on by  appellant,  though  probably  in  harmony 
with  the  preponderance  of  authority  in  other 
Jurisdictions,  is,  as  intimated  in  Lashlngton 
v.  Seattle  Auto  ft  Driving  Club,  supra,  oat 
of  logical  harmony  with  our  own  dedsions. 
Certainly,  if  as  held  in  Johnson  v.  Gregory, 
supra,  Waterman  v.  Bash,  supra,  and  N.  W. 
Hyp.  Bank  v.  Bidpath,  snpra,  the  lack  of 
Jurisdiction  because  of  lack  of  service  may 
be  shown  by  evidence  outside  of  the  Judgment 
roll  in  a  suit  in  equity,  there  is  no  good  rea- 
son why  the  Inherent  power  of  the  court  to 
vacate  the  void  judgment  without  a  further 
showing  of  merits  should  depend  on  whether 
the  fact  of  lack  of  Jurisdiction  appears  on  the 
face  of  the  record  or  not.  The  Judgment  is 
simply  void,  and  whai  that  fact  is  shown  it 
<8  no  less  void  in  one  case  titan  in  the  other. 

[S,  6]  But  whatever  the  rule  may  be  in 
suits  in  equity  to  set  aside  Judgments  abso- 
lutely void  for  lack  of  service,  that  rule  is 
not  essentially  controlling  here,  since  the 
Judgment  here  Involved  was  not  a  void  judg- 
ment. Though  the  copy  of  the  summons 
which  was'  served  upon  respondent  as  de- 
fendant In  the  original  action  was  not  signed, 
the  complaint  in  this  action  does  not  attempt 
to  assert  that  fact  as  a  ground  for  vacating 
the  judgment  Moreover,  respondent  actual- 
ly appeared  In  response  to  that  sarvioe  by 
serving  upon  appellant's  then  attorneys  In 
that  action  a  motion  to  require  the  complaint 
to  be  made  more  definite  and  certain  and  a 
demand  for  a  bill  of  particulars,  thus  effec- 
tually waiving  any  defect  in  the  service  and 
submitting  to  the  jurisdiction  of  the  court 
The  court  thereafter  had  Jurisdiction.  If 
through  fraud  or  concealment  practiced  upon 
it,  or  through  Inadvertence  or  mistake^  it 
thereafter  entered  a  judgment  prematurely 
or  while  a  motion  was  pending  undisposed 
of  and  without  notice,  the  Judgment  was  ir- 
regularly entered.  It  was  voidable,  not  void. 
1  Freeman  on  Judgments  (4th  EA.)  S  128; 
Marshall  &  Ilsley  Bank  t.  Hymau.  81  Wis. 
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23,  53  N.  W.  1126;  Salter  ▼.  HUgen,  40  Wis. 
836;  Davison  v.  Brown,  93  Wis.  85,  67  N. 
W.  42;  In  re  Estate  of  Newman,  T5  CaL  218, 
16  Pac.  887,  7  Am.  St  Bep.  146;  Balllnger 
V.  Tarbell,  16  Iowa,  481,  86  Am.  Dec.  627; 
HcAIpine  v.  Sweetser,  76  Ind.  78.  It  Is  the 
rale  In  snch  a  case  with  which  we  are  here 
concerned. 

[7)  In  reviewing  proceedings  under  the 
statutes  to  vacate  judgments  not  void  for 
lack  of  service,  but  voidable  because  sufTered 
through  excusable  neglect,  mistake,  surprise, 
or  inadvertence  of  a  party  (section  303),  or 
for  mistake,  neglect,  or  omission  of  the  clerk, 
or  Irregularity  In  obtaining  the  Judgment,  or 
ftaod  of  the  successful  party,  or  unavoidable 
casualty  or  misfortune  (section  464),  this 
court  has  repeatedly  held  that  it  Is  not 
enough  merely  to  Show  the  existence  of  the 
statutory  grounds  for  vacation,  but  that 
there  must  also  be  shown  the  existence  of  a 
valid  defense  on  the  merits  to  the  action  In 
which  the  judgment  was  rendered. 

In  Northern  Padflc  &  P.  S.  S.  Ry.  Oo.  v. 
Black,  3  Wash.  827,  28  Pac.  538,  In  review 
of  a  proceeding  instituted  by  motion  under 
section  303,  this  court  said: 

"Two  things  at  least  must  concur:  An  excus- 
able mistake,  followed  by  a  judgment  which  is 
wrongful  or  oppressive ;  and,  however  dearly 
the  first  may  be  made  to  appear,  no  court  will 
relieve  against  a  judgment  regularly  entered  un- 
less it  prima  facie  appears  from  the  showing 
that  said  judgment  is  wrongful  or  oppressive  as 
against  the  party  moving." 

In  Tacoma  Iiumber  &  Mfg.'  (Do.  v.  Wolff, 
7  Wash.  478,  35  Pac.  115,  755,  in  reviewing  a 
proceeding  instituted  by  petition  under  sec- 
tion 464,  the  court  said: 

"All  courts  hold,  and  we  have  frequently  done 
so,  that  it  is  not  enough  to  entitle  a  party  to 
have  a  judgment  against  him  vacated  that  be 
should  show  that  it  had  been  irregularly  enter- 
ed; he  must,  in  addition  thereto,  establish  to 
the  satisfaction  of  the  court  the  fact  that  such 
judgment  is  unjust  and  inequitable  as  against 
him.  Proceedings  of  this  kind  are  of  an  equita- 
ble nature,  and  courts  will  not  interfere  witin  the 
judgment  simply  because  it  may  have  been  erro- 
neously entered,  unless,  in  addition  thereto,  it 
is  made  to  appear  that  it  is  unjustly  burden- 
some to  the  moving  party.  In  such  a  proceed- 
ing, pure  technicalities  can  have  little  influence 
upon  the  decision  of  the  court,  if  the  judgment 
sought  to  be  vacated  is  not  of  such  a  nature 
that,  if  it  were  set  aside,  the  moving  party  would 
be  able  to  interpose  a  substantial  defense  upon  a 
new  trial,  or  in  another  proceeding  Involving  the 
same  cause  of  action." 

In  Williams  v.  Breea,  26  Wash.  666,  6a 
Phc.  108,  In  reviewing  a  proceeding  instituted 
under  both  of  the  above-mentioned  sections 
of  the  statute,  this  court  again  held  that.  In 
addition  to  a  showing  of  the  statutory 
grounds  for  vacation,  the  provisions  of  Rem. 
Code,  I  460,  requiring  an  adjudication  that 
there  is  a  valid  defense,  must  also  be  met, 
and  are  sufficiently  met  when  "the  court  finds 
that  the  facts  alleged  constitute  a  defense  to 
the  cause  of  action  stated  in  the  complaint, 
and  that  there  Is  substantial  evidence  to  sup- 
port the  allegations." 

In  Hoefer  r.  SawteUe,  43  Wash.  23,  86 


Pac.  858,  was  Involved  a  proceeding  unaer 
the  statute  to  vacate  a  judgment  for  fraud 
on  the  part  of  defendant's  attorneys  In  stip- 
ulating for  the  entry  at  the  judgment  nie 
petitioners  set  up  the  facta  Aowing  the 
fraud  and  alleged  that  they  had  a  merito- 
rious defense  to  the  action.  The  trial  court 
sustained  a  demurrer  to  the  petition.  This 
court  affirmed  that  ruling  on  the  ground  that 
section  46&  required  an  adjudication  of  a 
valid  defense  as  a  prerequisite  to  a  vacatlmi 
of  the  judgment  and  added: 

"It  would  be  Impossible  for  the  court  to  have 
adjudged  that  there  was  a  valid  defense  to  the 
action  under  the  averments  of  the  petition 
which,  in  this  respect  is  simply  a  bare  con- 
clusion that  appellants  have  a  meritorious  de- 
fense to  the  action  brought  against  them." 

The  sum  of  the  holdings  in  these  cases  Is 
that  where  the  judgment  sought  to  be  vacated 
is  not  void  for  lack  of  jurisdiction  obtained  by 
service,  hut  is  voidable  because  Irregularly  or 
fraudulently  procured,  it  will  not  be  vacated 
until  the  court  finds,  not  only  that  the  facts 
alleged  in  the  petition  to  vacate  constitute  a 
defense  to  the  cause  of  actlcm  stated  in  the 
complaint  In  the  original  action,  but  also  that 
there  is  substantial  evidence  to  support  at 
least  prima  facie  the  matter  of  defense  so  al- 
ibied. As  pointed  out  in  Williams  v.  Breen, 
supra,  this  does  not  mean  that  the  court  on 
such  a  petition  must  try  the  entire  cause, 
but  only  that  it  must  find  that  the  evidence 
adduced  is  prima  facie  sufficient  to  take  the 
case  to  a  jury.  See,  also,  Paltro  v.  Gavenas, 
166  Pac.  1156.  This  Is  not  only  the  rule  in 
this  state,'  as  amply  sustained  by  the  above 
decisions,  but  it  is  the  general  rule  under 
statutes  such  as  ours.    Rem.  C!ode,  8  460. 

« •  •  •  rpjig  applicant  must  show  that  he 
has  a  valid  and  meritorious  defense  to  the  ac- 
tion; and  this  must  be  made  to  appear,  not  by 
a  mere  averment  that  he  has  such  a  defcmse, 
but  by  setting  forth  fully  the  facts  which  con- 
stitute the  proposed  defense.  And  in  some  of 
the  states  it  is  provided  by  statute  that  a  judg- 
ment shall  not  be  vacated  until  It  is  adjadgM 
that  there  is  a  valid  defense  to  the  action,  or, 
if  the  plaintiff  seeks  its  vacation,  that  there  is 
«  valid  cause  of  action.  Where  this  provision 
is  in  force,  it  is  error  for  the  court  to  render  a 
judgment  of  vacation  before  it  has  adjudged  that 
there  is  a  valid  defense."  1  Black  on  Judgments 
(2d  £d.)  i  346a,  pp.  535,  536. 

The  same  rule  prevails  almost  universally 
where  reUef  against  a  judgment  not  void  but 
voidable  Is  sought  by  action  In  equity  on  the 
ground  of  Irregularity  or  fraud  In  Its  pro- 
curement Bankers'  Union  of  the  World  t. 
Landls,  75  Neb.  625, 106  N.  W.  973,  974;  Mas- 
sachusetts Benefit  Ldfe  Ins.  Co.  v.  Lohmlller, 
74  Fed.  23,  28,  20  C.  G.  A.  274;  Beed  v.  Bank 
of  Uklah,  148  OaL  86,  82  Pac.  846. 

Again,  it  would  seem  therefore  that  the  de- 
cision of  this  court  in  Hde  v.  Page,  20  Wash. 
208,  54  Pac.  1123,  la  whldi  It  was  held  that 
the  defendant  was  entitled,  as  a  matter  of 
right  to  have  a  premature  default  Jndgment 
set  aside  without  any  affidavit  or  sliowlng  of 
a  meritorious  defense.  Is  also  oat  of  harmony, 
not  only  with  our  own  decisions,  bat  with  the 
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great  weight  of  authority  everywhere,  wheth- 
er the  proceeding  be  nnder  the  statute  by 
motion  or  petition,  or  by  an  Independent  ac- 
tion in  equity.  That  dedsion  would  be  sound 
enough  in  its  reasoning  had  its  premises  been 
sound.  The  premises,  however,  were  faulty. 
In  that  It  seems  to  have  been  assumed  that  the 
Judgment,  because  prematurely  entered,  was 
absolutely  void ;  whereas,  the  court  hflvlng 
acquired  Jurisdiction  by  service  of  summons, 
the  premature  default  rendered  the  Judgment 
voidable  merely,  not  void.  That  case  has  been 
dted  by  this  court  as  authority  In  cases  of 
Judgments  void  for  want  of  any  service,  but 
has  not  been  followed  in  any  case  where  the 
Judgment  involved  was  merely  voidable.  We 
think  the  rule  there  announced  should  be 
limited  to  cases  involving  void  Judgments,  as 
distinguished  from  those  voidable  merely 
from  whatever  cause. 

[S]  The  grounds  alleged  for  setting  aside 
the  Judgment  in  this  case  are  clearly  irregu- 
laris in  obtaining  the  Judgment  and  fraud 
practiced  by  the  prevailing  party.  These  are 
statutory  grounds.  Rem.  Code,  |  401.  It  is 
a  general  rule  that.  If  a  party  seeks  relief 
from  a  Judgment  on  any  of  the  grounds  speci- 
fied in  the  statute,  he  must  bring  himself 
within  Its  terms,  and  his  application  must 
be  made  within  the  time  limited.  1  Black  on 
Judgments  (2d  Ed.)  |  334,  p.  512. 

[I]  The  application  may  be  made  by  an  In- 
dependent suit  in  equity,  where  the  failure 
to  discover  the  ground  within  the  time  lim- 
ited by  the  statute  is  traceable  to  fraud  or 
concealment  of  the  adverse  party.  Equity 
wlU  always  relieve  against  the  oonsequencea 
of  concealed  fraud  or  fraud  by  concealment  if 
Invoked  promptly  on  discovery.  Denny-Ren- 
ton  Clay  &  Coal  Co.  v.  Sartorl,  87  Wash.  545, 
161  Pac.  1088;  Peyton  v.  Peyton,  28  Wash. 
278,  68  Pac.  757. 

[Id]  We  think  the  respondent  In  the  case 
before  us  has  brought  itself  within  this  rule. 
While  appellant  probably  was  not  guilty  of 
any  conscious  fraud,  and  his  present  attor- 
neys certainly  were  not,  his  former  attorneys 
Just  as  certainly  were.  They  knew  that  re- 
spondent had  appeared  In  the  original  action, 
but  did  not  divulge  the  fact  to  their  client 
As  between  him  and  respondent  he  was  nev- 
ertheless chargeable  with  their  knowledge. 
The  appellant  and  his  present  attorneys 
were  thus  led  to  apply  for  and  secure  a  de- 
fault Judgment  without  notice  to  respondent 
and  In  fraud  of  respondent's  rights.  The 
true  facts  were  not  discovered  until  a  short 
time  before  the  commencement  of  this  action. 
We  are  convinced  that  respondent  In  its  com- 
plaint stated  a  cause  of  action  for  vacation 
of  the  Judgment,  and  also  stated  facts  which 
would  constitute  a  meritorious  defense.  It 
tailed,  however,  to  Introduce  any  substantial 
erldenoe  prima  fade  calculated  to  sustain 
these  matters  at  defense.  The  evidence  off^- 
ed  was  purely  hearsay  and  condusions.  Ow- 
ing to  the  apparent  logical  incoherence  of 
our  own  dedsions,  however,  simple  Justice 


demands  that  the  cause  be  remanded  with 
leave  to  respondent  to  present  such  evidence 
U  It  can. 

[11]  A  question  going  to  our  Jurisdiction 
to  hear  this  appeal,  though  not  raised  in  the 
briefs  nor  in  argument,  met  us  at  the  thresh- 
old of  our  Investigation  and  should  be  no- 
ticed. 

This  court  has  repeatedly  held  that  an  or- 
der entered  on  motion  or  petition  In  the 
original  action,  setting  aside  a  default  Judg- 
ment and  giving  a  defendant  leave  to  ap- 
pear and  defend,  is  not  appealable:  Freeman 
V.  Ambrose,  12  Wash.  1,  40  Pac.  381;  Hart 
Lumber  Co.  v.  Bueker,  17  Wash.  600,  50  Pac. 
484 ;  Nelson  T.  Denny,  26  Wash.  327,  67  Pac. 
78;  MeUer  t.  MeUer,  28  Wash.  734,  68  Pac. 
9.  See,  also,  Tatum  v.  Geist,  40  Wash.  575. 
577,  578,  82  Pac  902.  This  on  the  ground 
that  the  order  can  be  reviewed  after  a  final 
Judgm«it  shall  have  been  entered  In  the 
cause  by  an  appeal  from  such  final  Judg- 
ment This  court  has  also  held  that  though 
the  proceeding  be  by  separate  actimi  to  set 
aside  the  Judgment  it  must  be  treated  as  a 
proceeding  within  the  original  cause,  and 
not  as  an  Independent  action,  when  filed 
within  one  year  from  the  date  of  entry  of 
the  Judgment  because  the  statutory  method 
Is  ezduslve  during  that  year,  and  in  such 
a  case  no  appeal  will  lie  from  the  order, 
since  it  may  be  reviewed  on  appeal  from 
any  final  Judgment  thereafter  entered  In  the 
original  cause..  State  ex  rel.  Post  v.  Superior 
Court  31  Wash.  53,  58,  59,  71  Pac.  740;  Post 
V.  Spokane,  35  Wash.  114,  76  Pac.  510;  Seng- 
felder  v.  Powell-Sanders  Co.,  40  Wash.  686, 
82  Pac.  931 ;  Reltmelr  v.  Slegmund,  13  Wash. 
624,  43  Pac.  878.  While  it  does  not  tippetit 
in  the  opinions  in  the  S^igfelder  and  Relt- 
melr cases  that  the  proceedings  to  vacate 
were  commenced  in  either  of  those  cases 
within  the  year  from  the  entry  of  the  Judg- 
ment we  have  examined  the  record  in  each 
case  and  find  that  as  a  matter  of  fact  the 
Judgment  in  each  case  was  actually  entered 
less  than  a  year  before  the  commencement 
of  the  proceeding  to  vacate.  In  the  Seng- 
felder  Case  the  Judgment  was  entered  nunc 
pro  tunc  as  of  a  date  more  than  a  year  prior 
to  the  commencement  of  the  proceeding  to 
vacate,  but  this  court  on  appeal  treated  the 
date  of  the  Judgment  as  of  the  actual  date 
of  entry  as  is  shown  by  the  dtatlon  of  the 
Post  casea  But  in  no  case  has  this  court 
held,  where  a  Judgment  is  vacated  through 
an  independent  actitm  in  equity  for  fraud  in 
Its  procurement  whldi  was  not  discovered 
till  after  the  expiratimx  of  the  statutory 
period  from  the  actual  entry  of  the  Judg- 
ment that  such  action  In  equity  should  be 
or  can  be  treated  as  a  proceeding  in  the  ori^ 
Inal  cause  so  as  to  render  the  decree  in  the 
equity  suit  reviewable  on  an  appeal  from 
the  Judgment  which  may  be  finally  rendered 
In  the  original  action.  The  contrary  view 
would  seem  inevitable,  since  it  is  only  by  vir- 
tue of  the  statute  aiul  the  exdosiveness  of 
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Its  remedy  that  tbe  proceeding  to  vacate  a 
judgment,  otber  than  by  the  ordinary  motion 
for  a  new  trial,  can  be  considered  a  prooeedf 
Ing  In  the  original  acdon  In  any  case.  As 
we  attempted  to  point  oot  In  Denny-Henton 
Clay  &  Coal  Co.  v.  Sartorl,  87  Wash.  646, 
563-^55,  161  Pac.  1088,  except  In  cases  of 
Judgments  void  for  lack  of  Jurisdiction,  It  Is 
only  In  cases  where  the  judgment  Is  assailed 
on  tbe  ground  of  concealed  fraud  or  fraud 
by  concealment  In  its  procurement  that  re- 
sort may  be  had  to  a  suit  In  equity  to  vacate 
It  after  the  expiration  of  one  year.  It  would 
seem  Illogical  and  incongmons  to  hold  that 
the  exercise  of  this  equity  Jurisdiction,  whldi 
exists,  not  because  of,  but  In  spite  of,  the 
statute  governing  the  procedure  in  the  orig- 
inal action,  is  nevertheless  a  proceeding  in 
that  action.  These  considerations  have  mov- 
ed us  to  entertain  this  appeal. 

Tbe  Judgment  is  reversed,  and  the  cause 
Is  remanded,,  with  direction  to  tbe  trial 
court  to  take  such  competent  proof  as  may 
be  offered  In  support  of  tbe  matters  of  de- 
fense set  forth  In  the  complaint,  and  thereon 
determine  whether  respondent  has  substan- 
tial evidence  to  sustain  tbe  matters  alleged 
tn  d^^ise  to  the  original  action.  If  that 
question  be  determined  in  the  affirmative,  the 
Judgment  should  be  vacated,  with  leave  to 
both  parties  to  malce  up  the  Issues  for  trial ; 
but,  U  det^mlned  in  the  negative,  the  orig- 
inal Judgment  should  stand. 

MOKaiS,  MAIN,  and  PARKER,  JJ^  con- 
cur. 

GHADWICK,  J.  (dissenting).  I  think  the 
■complaint  is  sufficient,  and  the  judgment 
should  be  affirmed. 


(97  Wasb.  401} 

STATE  V.  McCASKEY.    (No.  13&S9.) 
(Supreme  Court  of  Washington.    July  25, 191T.) 

1.  CaonnAi.  Law  «s»59(K1)— Contihttahos— 
Gbounds. 

While  under  Rem.  Code  1915,  {  2050,  prorld- 
ing  that  prosecuting  attorney  when  he  flies  an 
information  shall  Indorse  thereon  names  of  wit- 
nesses known  to  him  at  the  time,  conviction 
will  not  be  reversed  where  there  is  no  abuse  of 
discretion  in  permitting  this  to  be  done  later, 
it  was  an  abuse  of  discretion  to  refuse  defend- 
ant continuance  for  purpose  of  investigating 
witnesses  whose  names  are  indorsed  on  informa- 
tion after  its  ffilng  and  only  two  days  before 
day  of  trial,  when  names  were  known  to  pros- 
ecuting attorney  at  time  information  was  fil«] 
and  record  showed  studied  attempt  to  keep 
names  of  witnesses  from  defendant  until  latest 
possible  moment. 

2.  Intoxicatiro  Liquobs  ®=>223(S),  239(2)  — 
PBosEctrrioK— ADMissiBiLmr  of  Evidknok. 

Where  information  charges  defendant  witii 
keeping  in  his  drug  store  specified  intoxicating 
liquors  with  intent  to  sell  them  unlawfully,  court 
errs  in  admitting  evidence  of  sale  of  liquors  not 
specified  and  telling  jury  they  can  consider  it  as 
a  circumstance  bearing  on  defendant's  guilt. 


8.  Irtoxicatiro  Liqttobs  4s»168  —  Offerses 

— Statdtb— Sale. 
A  druggist  who  has  complied  with  statute  in 
making  sale  of  alcohol  commits  no  offense 
against  Initiative  Measure  No.  3  (Laws  1915, 
p.  2)  I  21,  because  person  to  whom  he  sold  It 
made  false  statement  in  violation  of  statute  for 
purpose  of  procuring  it. 
4.  Irtoxicatiro  Liqttobs  «=»2S3(2)  —  Pbobb- 

oonoRs— Irfobmatior— l^KX  as  Elemkrt 

or  Offerbb. 
Since  precise  time  at  which  crime  committed 
need  not  be  stated  in  an  information,  it  is  not 
error,  in  a  prosecution  for  keeping  intoxicating 
liquors  in  a  drug  store  with  intent  to  sell  unlaw- 
fully, to  admit  evidence  as  to  result  of  search 
of  defendant's  premises  by  police  officers  four 
days  after  date  fixed  as  that  of  commission  of 
crime. 
6.  Irtoxicatiro  Liqttobs  4=>233(2)  —  Pbosb- 

otjtion—Irfobmatior— Intent. 
In  a  prosecution  for  keeping  intoxicating 
liquors  in  a  drug  store  with  intent  to  sell  unlaw- 
fully, it  is  not  error  to  admit  evidence  as  to 
quantity  and  kind  kept  on  hand,  though' druggist 
is  sole  judge  under  the  law  of  kind  and  (quantity 
of  intoxicating  liquors  the  needs  of  his  busi- 
ness require,  as  it  may  be  a  material  link  in  the 
chain  of  circumstances  tending  to  show  his  guilt 

Department  2.  Appeal  from  Superior 
Court,  Fierce  County;  O.  M.  BSasterday, 
Judge. 

Joseph  McCaskey  was  convicted  of  keeping 
In  his  drug  store  intoxicating  liquors  with 
Intent  to  sell  unlawfully,  and  appeals.  Re- 
versed, and  new  trial  awarded. 

Oordon  &  Easterday  and  Wesley  Lloyd, 
all  of  Tacoma,  for  appellant  Fred  G.  Re- 
mann,  Geo.  M.  Thompson,  and  J.  W.  Selden, 
all  of  Tacoma,  for  the  State. 

FULLERTON,  J.  The  appellant,  McCas- 
key, Is  the  proprietor  of  a  drug  store  situat- 
ed at  Wilkeson,  Pierce  county.  Wash.  On 
March  28,  1916,  the  prosecuting  attorney  of 
Pierce  coimty  filed  an  information  against 
him  charging  that  on  or  about  the  24th  day 
of  March,  1916,  the  appellant  kept  in  his 
drug  store  "intoxicating  liquor,  to  wit,  whis- 
ky, brandy,  gin,  mm,  and  wine,"  with  Intent 
to  unlawfully  sell,  barter,  and  exchange  the 
same  contrary  to  the  statutes.  The  appel- 
lant was  shortly  thereafter  arrested  on  a  war- 
rant issued  on  the  Information,  and  on  April 
4,  1916,  entered  a  plea  of  not  guilty  thereto. 
The  cause  was  set  for  trial  for  Monday,  May 
8,  1916.  At  the  time  the  information  was 
filed,  and  at  the  time  the  plea 'was  entered, 
the  information  had  indorsed  thereon  the 
name  of  but  a  single  witness.  This  name 
subsequently  proved  to  be  Intended  for  that 
of  a  girl,  16  years  of  age,  although  it  was 
indorsed  in  the  form  of  a  single  initial  fol- 
lowed by  a  surname,  without  anything  to 
indicate  the  age  or  sex  of  the  individual  in- 
tended to  be  represented  thereby.  On  Friday 
May  6,  1916,  the  Friday  preceding  the  Mon- 
day on  which  the  case  was  set  to  be  tried, 
the  prosecuting  attorney  procured  an  ex 
parte  order  of  tbe  court  permitting  him  to 
Indorse  on  the  information,  and  thereupon 
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did  Indorse  thereon,  the  names  of  nine  addl- 
tionnl  witnesses.  A  copy  of  the  order  con- 
taining the  names  of  the  witnesses  was  serv- 
ed on  the  attorneys  for  the  appellant  at 
about  3  o'dock  in  the  afternoon  of  the  same 
day. 

On  Monday  when  the  case  was  called  for 
trial,  the  appellant  moved  the  court  for  a 
continuance  of  at  least  two  days  to  enable 
him  to  Investigate  the  characters  of  the 
witnesses  whose  names  had  been  Indorsed  on 
the  preceding  Friday,  supporting  the  motion 
by  the  affidavit  of  one  of  his  attorneys  to 
the  effect  that  neither  the  appellant  nor  his 
attorneys  had  had  an  opportunity  to  Inquire 
Into  the  character  and  standing  of  such  wit- 
nesses,  or  to  leam  "what  manner  of  men  and 
women  they"  were;  further  averring  that  the 
prosecuting  attorney  had  prior  to  the  time 
their  names  were  Indorsed  on  the  informa- 
tion refused  to  give  their  names,  and  had 
at  all  times  refused  to  furnish  them  with 
the  addresses  of  the  witnesses.  The  motion 
was  opposed  by  the  prosecuting  attorney, 
who  filed  an  affidavit  to  the  effect  that  he 
had  at  the  request  of  one  of  the  appellant's 
attorneys  furnished  him  with  the  names  of 
witnesses  at  a  time  prior  to  the  Indorsement 
of  their  names  on  the  information,  in  so  far 
as  they  were  then  known  to  the  prosecution. 
The  matter  was  made  the  subject  of  further 
inquiry  in  which  oral  testimony  was  taken. 
This  it  is  unnecessary  to  set  forth  at  length. 
While  it  developed  a  misunderstanding  be- 
tween counsel,  it  seems  to  us  to  support  the 
appellant's  contention  that  he  was  not  in- 
formed, prior  to  the  time  the  names  of  the 
witnesses  were  Indorsed,  whom  the'  prosecu- 
tion expected  to  call  In  support  of  tlie  infor- 
mation. The  inquiry  developed  the  fact, 
also,  that  the  witnesses  Intended  to  be  called 
were,  with  the  exception  of  two,  known  to 
the  prosecuting  attorney  at  the  time  the  in- 
formation was  filed.  On  this  subject  the 
prosecuting  attorney  testified  (we  quote  from 
the  statement  of  facts): 

"I  have  known  at  all  times  since  the  filing  of 
this  information  what  witnesses  were  to  be  call- 
ed upon  the  part  of  the  state,  but  I  did  not,  un- 
til a  few  days  ago,  know  tiie  names  of  tlie  wit- 
nesses Peretti  and  Currington.  I  employed  tliem 
through  the  Thiel  Detective  Agency  in  Seattle, 
and  suppose  I  could  tiave  obtained  their  names 
from  that  agency.  I  had  my  own  reasons  for 
not  indorsing  them;   reasons  I  deem  sufficient." 

The  court  overruled  the  motion  and  pro- 
ceeded with  the  trial,  which  resulted  in  a 
verdict  of  guilty.  From  the  Judgment  and 
sentence  pronounced  upon  the  verdict,  this 
appeal  is  prosecuted. 

[1]  The  error  first  assigned  is  the  refusal 
of  the  court  to  grant  the  motion  for  a  con- 
tinuance. It  seems  to  us  that  In  fairness  to 
the  defendant  this  motion  should  have  been 
granted.  The  statute  (Rem.  Code,  {  2050) 
provides  in  express  terms  that  the  prosecut- 
ing attorney,  at  the  time  he  files  an  informa- 
tion against  an  accused  person,  shall  indorse 
thereon  the  names  of  the  witnesses  known  to 


him  at  the  time  of  filing  the  same,  and,  while 
we  have  held  that  the  time  when  the  names 
of  witnesses  shall  be  Indorsed  is  largely  a 
matter  of  discretion,  and  that  in  the  absence 
of  a  showing  of  an  abuse  of  such  discretion, 
or  that  some  substantial  Injnry  has  resulted 
to  the  defendant,  a  conviction  wUl  not  be 
reversed  for  a  disobedience  of  the  rule  of 
the  statute  (State  v.  Le  Pitre,  54  Wash.  166. 
103  Pac.  27,  18  Ann.  Cas.  922),  it  lias  never 
been  held  that  the  procedure  was  an  at>solute 
right  of  the  prosecution.  The  rule  of  the 
statute  has  a  purpose.  This  purpose  is  to 
give  the  defendant  an  opportunity  to  inquire 
Into  the  habits,  character,  and  standing  of 
the  witnesses  by  whom  the  accusation 
against  him  is  to  be  proven,  and  to  show,  if 
he  can,  that  these  are  such  as  to  raider  the 
witnesses  in  the  eyes  of  their  neighbors  and 
acquaintances  unworthy  of  I>ellef.  To  pre- 
vent miscarriages  of  Justice,  great  liberality 
has  been  exercised  by  the  courts  in  allowing 
the  names  of  witnesses  to  be  Indorsed  on  an 
information;  but  this  liberality  has  never 
been,  and  should  not  be,  carried  to  the  ex- 
tent of  working  an  injustice  to  the  defend- 
ant. One  cannot  read  this  record  without 
being  convinced  that  there  was  a  studied  at- 
tempt to  keep  the  names  of  these  witnesses 
from  the  defendant  until  the  latest  posslUe 
moment.  There  Intervened  but  one  working 
day  between  the  time  their  names  were  In- 
dorsed on  the  information  and  the  time  the 
defendant  was  required  to  confront  them  at 
his  trial.  They  were  considerable  In  number, 
and  seemingly  the  very  short  time  the  d^ 
fendant  requested  to  inquire  into  their  char- 
acters was  not  unreasonable.  We  think  it  an 
abuse  of  discretion  to  refuse  it 

The  subsequent  testimony,  moreover,  show- 
ed  that  certain  of  these  witnesses  were 
worthy  subjects  of  investigation.  As  we  have 
said,  three  of  them  were  mature  women,  and 
another  as  we  have  said,  was  a  young  glrL 
Two  of  the  women,  Mrs.  Swanson  and  Mrs. 
Lavalle,  went  from  Tacoma  to  the  town  of 
Wllkeson,  where  the  business  of  the  defend- 
ant was  conducted,  on  the  evening  of  Mardi 
21,  1016,  arriving  there  at  about  7:30  p.  m. 
They  entered  the  appellant's  place  of  busi- 
ness shortly  after  their  arrival  and  sought 
to  bay  Intoxlcattng  liquor.  This  was  refused 
them;  whereupon  they  asked  for  alcohol, 
making  the  admittedly  false  statement  that 
they  desired  it  for  an  alcohol  stove.  The 
clerk  whom  they  approached  told  them  that  - 
he  had  wood  alc<dioI  which  could  be  used  for 
that  purpose,  and  proffered  them  that.  They 
informed  him  that  they  did  not  desire  that 
kind  because  of  its  disagreeable  odor.  He 
then  sold  them  a  pint  of  grain  alcohol,  for 
which  they  signed  a  regular  register,  again 
making  the  false  statement  that  it  was  in- 
tended ftor  mechanical  purposes.  On  Friday, 
March  24,  1916,  Mrs.  Swanson  again  went  to 
the  town  of  Wllkeson,  taking  with  her  a  Mrs. 
Bessie  Hunt  and  the  jroung  glrL    The  state's 
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witnesses  themselves.     Mrs.  Hunt  testified: 
"My  name  is  Bessie  Hunt     Mrs.   Swanaon, 

,  a  girl  of  16  years  of  age,  and  I  went  to 

Wllkeson  on  Friday,  the  24th  of  March.  We 
reached  Wilkeson  at  about  8:30  p.  m.  We  went 
to  Mr.  McCaakey'B  drag  store.  I  was  employed  by 
Mrs.  Swanson  to  go  with  her.  She  did  not  teU 
me  what  she  wanted  me  to  do,  but  told  me  to 
come  with  her  to  WUkeson.  At  the  drug  store 
Mrs.  Swanaon  bought  a  bottle  of  'Monogram' 
whisky.  I  asked  the  clerk  if  I  could  buy  gin, 
and  he  said,  'Yea.'  I  bought  two  bottles  of  gin 
from  him  and  paid  $1  for  them.  The  druggist's 
wife  was  in  the  store.  She  said  her  husband, 
Mr.  McCaskey,  was  upstairs.  Mrs.  Swanson 
asked  the  price  of  champagne.  The  clerk  told 
her  it  was  $5.  He  walked  behind  the  preacrip- 
tion  case  and  brought  out  a  bottle  of  wine. 
Mm.  Swanson  asked  him  the  price,  and  he  said 
$2.  It  was  Virginia  Dare.  The  wine  was  aet- 
ting  out  on  the  shelves  so  everybody  could  see  it 
Mr.  McCaskey  was  standing  beside  the  clerk 
when  the  purchase  was  made.  Mrs.  Swanson 
handed  the  money  to  the  derk  rather  than  lay- 
ing it  on  the  counter.     Myself,  Mrs.  Swanson, 

and [the  young  girl]  ate  dinner  the  night 

of  the  24th  at  the  City  restaurant  in  Wilkeson. 
We  had  a  box  in  the  rear  of  the  restaurant 
Mrs.  Swanson  ordered  beer,  and  a  man  went 
out  and  brought  in  several  bottles.  While  we 
were  eating  dinner,  a  number  of  men  conversed 

•with  us.     One  of  them  tried  to  kiss  the  

girl.    Some  of  them  tried  to  take  llbertiea  with 
us." 
The  young  girl  testified: 

"My  name  is .    I  am  16  years  of  age.    I 

know  Mrs.  Swanson,  and  have  known  her  for 
abont  a  year.  She  came  down  to  the  house  and 
asked  my  mother  if  she  could  take 'me  on  a  trip, 
and  my  mother  consented,  and  on  Friday,  March 
24th,  Mrs.  Swanson.  Mrs.  Hunt,  and  I  went  to 
Wilkeson.  We  arrived  there  about  8  o'clock. 
We  went  to  McCaskey's  drug  store.  Mrs.  Swan- 
son asked  the  druggiat's  clerk,  Mr.  Battiste,  for 
some  whisky.  He  sold  her  a  bottle  of  'Mono- 
gram' whisky.  There  were  some  men  in  there 
playing  the  phonograph.  Mrs.  Hunt  then  bought 
2%  pints  of  gin,  for  which  she  paid  the  derk 
$1.  Mrs.  Swanson  paid  the  druggist  $2.50  for 
the  bottle  of  whisky.  The  clerk  got  the  bottle 
from  the  shelf  at  the  back  of  the  store.  About 
11  o'clock  that  same  evening  we  went  back  a 
second  time,  and  Mrs.  Swanson  purchased  a  bot- 
tle of  whisky  from  Mr.  McCaskey.  I  was  not 
employed  by  any  one.  During  dinner  at  the 
City  restaurant  some  of  the  men  got  'funny' 
with  Mrs.  Hunt  and  tried  to  take  liberties  with 
me.    I  didn't  drink  any  beer  there." 

Witnesses  on  the  part  of  the  appellant,  rep- 
utable In  so  far  as  the  record  shows,  who  saw 
them  in  the  restaurant  mentioned  and  at 
the  time  they  visited  the  appellant's  place  of 
business,  testified  that  the  women  as  well  as 
the  young  girl  were  intoxicated,  and  that 
their  appearance  was  that  of  lewd  women. 
There  was  a  denial  by  all  of  the  persons  In- 
volved and  by  uninterested  witnesses  that 
any  Intoxicating  liquor  was  procured  by  the 
women  at  the  appellant's  place  of  business 
<m  either  of  the  occasions  to  which  they  tes- 
tified. 

Comment  would  seem  to  be  unnecessary. 
Manifestly  enough  is  shovra  to  make  it  not 
at  all  Improbable  that,  if  the  appellant  had 
been  given  an  opportunity  to  fully  investigate 
the  characters  of  these  witnesses,  he  could 
have  brought  such  evidence  before  the  Jury 
as  to  convince  them  that  they  were  not  of 


It  may  not  be  Improper  to  remark  also  that, 
while  zeal  in  the  prosecutlcm  of  offenders 
against  the  laws  is  always  commendable, 
there  are  bounds  beyond  which  it  should  not 
pass.  The  impropriety,  it  not  crime,  of 
sending  a  girl  16  years  of  flge  on  a  mission 
of  this  sort,  ought  to  be  apparent  to  the 
most  sealous.  If  the  example  is  followed,  it 
will  be  strange  Indeed  if  the  state  Is  not 
called  upon  to  enforce  tbe  laws  against  con- 
tributing to  tbe  delinquency  of  minors. 

[2,  3]  The  court  admitted  the  evidence  re- 
lating to  the  sale  of  the  alcohol,  and  in  his 
charge  to  the  Jury  told  them  that  they  might 
consider  It  as  a  circumstance  bearing  upon 
the  guilt  of  the  defendant  The  defendant 
complains  of  this,  we  think  justly.  In  the 
first  place,  the  keeping  of  alcohol  with  Intent 
to  dispose  of  the  same  imlawfully  was  not 
within  the  Issues.  The  prosecution  specifi- 
cally enumerated  the  Intoxicating  liquors 
which  the  defendant  kept  with  criminal  In- 
tent, and  alcohol  is  not  among  the  enumerat- 
ed kinds.  In  the  second  place,  no  ofFense 
was  committed  by  the  defendant  by  the  sala 
It  was  made  on  his  part  in  strict  compliance 
with  the  law.  The  crime  committed  was  by 
the  state's  witnesses.  The  law  provides  (In- 
itiative Measure  No.  3,  S  21)  that  It  shaU  be 
unlawful  for  any  person  to  make  a  false 
statement  to  a  physician,  druggist,  or  phar- 
macist for  the  purpose  of  obtaining  intoxi- 
cating liquor  or  aloAol,  and  here  confessedly 
these  witnesses  did  obtain  this  alcohol  by  a 
false  statement.  Their  crime  cannot  reflect 
back  upon  the  druggist  Since  he  complied 
with  the  statute,  he  Is  Innocent,  however 
much  the  procurers  of  the  alcohol  may  be 
guilty. 

'Since  the  judgment  must  be  reversed  and  a 
new  trial  awarded  for  the  errors  indicated, 
it  is  necessary  to  notice  certain  other  claims 
of  error  made  by  the  defendant,  as  the  ques- 
tions will  probably  recur  at  the  second  triaL 
Tbe  Information,  it  will  be  observed,  fixes  the 
time  of  the  offense  as  "on  or  about  the  24th 
day  of  'Miarcb,  1916."  The  evidence  disclosed 
that  on  March  28,  1016,  certain  of  the  police 
officers  of  Pierce  county  made  a  search  of 
the  defendant's  premises  and  seized  a  quanti- 
ty of  Intoxicating  Uquors  he  then  had  In 
stock.  The  officers  were  permitted  to  testify, 
over  the  objection  of  the  defendant,  as  to  the 
result  of  the  search,  and  the  state  was  per- 
mitted to  introduce  the  Uquor  seized  in  evi- 
dence. The  defendant  contends  that  tbe  ad- 
mission of  this  evidence  was  error,  arguing, 
first  that  presumptions  do  not  run  back- 
wards, and  hence  proof  of  possession  of  liq- 
uors on  the  28th  day  of  March  is  not  evidence 
that  liquors  were  possessed  four  days  earlier; 
and,  second,  that  since  the  law  gives  to  drug- 
g^tsts  the  right  to  possess  Intoxicating  liquors 
without  limitation  as  to  kind  or  quantity, 
the  druggist  Is  alone  the  Judge  as  to  the  kind 
or  quantity  he  shall  possess,  and  it  is  not  a 
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question  that  may  be  snbmltted  to  the  vary- 
ing Ideas  of  Jurors. 

[4]  Aa  to  the  first  objection,  It  is  a  anf- 
fldent  answer  to  say  that  in  this  state  it  Is 
provided  by  statute  tliat  the  precise  time  at 
which  a  crime  was  committed  need  not  be 
stated  in  an  information,  but  it  may  be  al- 
leged to(  have  l>een  committed  at  any  time 
prior  to  the  filing  of  the  information  and 
within  the  statute  at  limitations.  Since  time 
is  not  a  material  allegation,  proof  is  compe- 
tent when  within  the  latitude  of  the  statute^ 
even  though  the  information  may  purport  to 
fix  the  precise  time,  and  even  though  the 
proofB  may  show  that  the  actual  time  of  the 
commission  of  the  offense  was  later  than  the 
time  fixed.  State  r.  Williams,  13  Wash.  336, 
43  Pac  15;  State  ▼.  Anderson,  30  Wash.  14, 
70  Pac.  104 ;  State  v.-Osbome,  39  Wash.  548, 
81  Pac.  1006.  There  are,  of  course,  excep- 
tions to  this  rule.  These,  however,  have  no 
pertinency  here  and  need  not  be  pointed  out. 

[5]  Noticing  the  second  objection,  we  think 
it  may  safely  be  conceded  that  a  druggist  is 
the  sole  Judge  of  the  kind  and  quantity  of  in- 
toxicating liquor  the  needs  of  his  business 
may  require,  and  that  he  is  not  to  be  molest- 
ed so  long  as  he  Intends  to  devote  It  to  his 
legitimate  trade.  But  this  is  hardly  the  ques- 
tion here  presented.  It  must  be  remembered 
that  the  defendant  Is  charged  with  keeping  in- 
toxicating liquors  with  the  Intent  to  unlaw- 
fully sell,  barter,  and  exchange  the  same. 
It  can  readily  be  seen  that  to  prove  this  fact 
the  quantity  and  kind  of  intoxicating  liquors 
the  defendant  kept  on  hand  may  be  a  mate- 
rial link  in  the  chain  of  drcumstances  tend- 
ing to  show  his  guilt.  If,  tor  example,  it 
were  shown  that  an  illegimate  traffic  in  liq- 
uors was  being  carried  on  in  that  vicinity, 
and  that  the  defendant  had  made  illicit  indi- 
vidual sales,  it  would  tend  to  support  the 
diarge  tluit  the  defendant  kept  intoxicating 
liquors  for  illegitimate  traffic  to  show  that 
he  had  in  his  possession  quantities  and  kinds 
in  excess  of  his  apparent  needs.  The  fact 
alone,  it  may  be  conceded,  would  not  be  con- 
clusive. A  druggist,  like  any  other  mer- 
chant, may  overstock  in  a  particular  commod- 
ity. What  we  hold  is  that  it  is  a  circum- 
stance competent  to  be  shown.  In  connection 
with  other  facts,  to  sustain  the  issue  which 
the  Jury  are  called  upon  to  determine. 

Because  of  the  errors  indicated,  the  Judg- 
ment is  reversed,  and  a  new  trial  awarded. 

ELLIS,  O.  J.,  and  MOUNT,  PARKER,  and 
HOLOOMB,  JJ.,  concur. 


(97  Wash.  SU) 

BRUNEB  et  aL  t.  LiITTLB  et  «L    (No.  13707.) 

(Supreme  Court  of  Washington.    July  21, 1917.) 

1.   MUNICIPAI.  (JOBPORATIONS  «=»703{1)—  JlT- 

:SET8— Bond— LiABiuTT. 
Under  Laws  1915,  p.  227,  B  2.  8,  giving 
cause  of  action  against  principal  and  surety,  on 
the  bond  required  to  be  given  by  a  Jitney  bus 


operator,  to  "every  person  Injured"  for  all 
damages  sastained,  construed  in  connection  with 
Rem.  Code  191S,  if  183.  184,  parents  of  chUd 
killed  l^  being  negligently  mn  over  by  bus  may 
maintain  action  against  surety  for  loss  sus- 
tained by  reason  of  child's  death,  since  "every 
person  injured"  is  not  restricted  to  peison  suf- 
fering physical  injury,  but  includes  tne  class  of 
per8<HiB  who  would  sulfer  loss  or  damage  by  rea- 
son of  physical  injury  to  another. 

2.  Statuixs  •^ISft— Repeal  bt  IxFUOAnoir 

— INCONSISIKMCT. 

Repeals  by  implication  are  not  favored  and 
will  be  indulged  only  where  the  implication  is 
a  necessary  one,  where  otherwise  the  earlier  act 
would  be  irrecondlaUy  inconsistent  with  the 
later. 

3.  Dkatr  «=>g — Rtatdtb— Rbpbai.  bt  Impu- 

CATION— INCONSISTENCT. 

Rem.  Code  1915,  |  1S4,  fiving  the  father  w 
mother  a  cause  of  action  lor  tat  death  of  a 
child,  is  consistent  with  Laws  1915,  p.  227,  {  3, 
giving  the  surviving  husband  and  children  cmuse 
of  action  for  death  of  the  wife  or  mother,  and 
the  Legislature  did  not,  by  enacting  the  latter, 
intend  to  deny  recovery  to  parents  for  the  death 
of  a  diild. 

4.  MURICIPAI,   COBPOBATIONS    *=»7(XK6)— JrT- 

WEYs— Acrrow  fob  Injobiks  —  EXvidence — 

SumciENCT. 
In  an  action  for  damages  for  death  of  child, 
killed  by  being  negligently  run  over  by  jitney 
bus,  where  evidence  shows  that  at  time  of  acci- 
dent brakes  of  car  were  defective,  and  speed 
limit  fixed  by  city  ordinance  was  bting  exceed- 
ed, the  question  of  negligence  on  part  of  driver 
is  one  for  the  jury. 

5.  Monicip\l  Cobpobahonb  *=»706(7>— Jrr- 

NETS  —   INJUBOCES  —   CJONTRIBTJTOBT   NEOU- 
'  OKKCE— EVIDEHCB— OHILDBEN. 

A  child,  killed  by  being  negligently  run  over 
by  jitney  bus,  held  not  guilty  of  contributoiy 
negligence  as  a  matter  of  law,  where,  before  at- 
tempting to  cross  the  street,  it  tarried  at  ttie 
curb  and  looked  up  and  down  the  street. 

6.  Neoligknce  «=>136(30)  —  Contbibdtobt 
Neguoknce  oe  Parertb  —  Qoeshok  fob 
Jury. 

Parents  of  a  chUd  8^  years  old,  kiUed  by 
being  negligently  run  over  by  a  jitney  bus,  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  because  they  permitted  it  to  cross 
the  street  unattended. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   R.  B.  Albertson,  Judge. 

Action  by  Richard  Bruner  and  another 
against  Elsie  Uttle,  Bertram  H.  De  Toe,  and 
the  Pa<dfic  Coast  Casualty  Company.  Plain- 
tiffs appeal  from  that  portion  of  the  Judg- 
ment dismissing  suit  as  to  the  Casualty  Com- 
pany, and  Elsie  Little  and  Bertram  H.  De 
Toe  appeal  tram  Judgmoit  rendered  against 
them.  Judgment  affirmed  on  ai^eal  of  de- 
fendants and  reversed  on  appeal  of  plalntiffB, 
with  directions  to  enter  JxiAgai&it  against  the 
Casualty  Company. 

S.  D.  Wingate  and  Peterson  &  Macbride, 
all  of  Seattle,  for  app^lants.  Oea  McKay 
and  Henry  S.  Noon,  both  of  Seattle^  tor  re- 
spondents. 

BfAIN,  J.  The  plaintiffs  in  this  acti<»  are 
the  parents  at  Eleanor  Bruner,  a  dilld  8^ 
years  old,  who  was  mn  over  and  instantly 
killed  by  a  Jitney  bua  The  def aidants  wen 
Elsie  Little  and   Bertram   E.   De  Yoe,  the 
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owners  and  op^aton  of  the  Jitney — ^whlcb, 
at  the  time  of  the  accident,  was  driven  by 
De  Yoe — and  the  Pacific  Ooast  Casualty 
Company.  The  cause  was  tried  to  the  court 
and  a  Jury,  and  resulted  In  a  verdict  In 
favor  of  the  plaintiffs,  In  the  sum  of  $1,500. 
Upon  the  verdict,  Judgment  was  entered  In 
favor  of  the  plaintiffs,  and  against  the  own- 
ers of  the  Jitney.  As  to  the  casualty  com- 
pany, a  Judgment  of  dismissal  was  entered. 
The  plaintiffs  appeal  from  that  portion  of 
the  Judgment  which  dismissed  the  casualty 
oompany,  and  the  owners  aiq>eal  frcnn  the 
Judgment  rendered  against  them. 

The  facts  necessary  to  an  understanding  of 
the  questions  presented  are  substaAtlblly 
these:  On  October  8,  1916,  at  about  the  hour 
of  3  o'clock  In  the  afternoon,  Hleenor  Bruner 
was  killed  by  being  run  over  by  the  Jitney 
on  £<astlake  avenue,  not  far  from  the  inter- 
section of  that  street  with  John  street  Upon 
Eastlake  avenue  there  was  operated  a  dou- 
ble-track street  railway,  and  the  traflSc  upon 
that  street  was  heavy,  ^nie  accident  hap- 
l)ened,  not  in  the  business  district  of  the  city, 
but  in  a  portion  thereof  devoted  to  residential 
purposes,  with  the  exception  of  a  local  store 
or  two.  The  plaintiffs,  at  the  time,  lived  on 
the  east  side  of  the  street  where  the  accident 
happened.  A.  few  minutes  before  the  acd- 
dent  hflpp«iied,  ESeanor  Bruner  left  her 
home,  came  down  the  steps,  crossed  the  side- 
walk and  the  parking  strip,  delayed  for  an 
instant,  looked  up  and  down  the  street,  and 
then  attempted  to  cross.  When  she  reached 
a  point  a  foot  or  two  to  the  west  of  the  west 
rail  of  the  west  street  car  track,  she  was 
struck  by  the  Jitney.  The  street  car,  going 
north,  had  Just  passed,  and  a  milk  wagon 
was  near  the  curb  on  the  east  side.  The 
driver  of  the  Jitney,  as  he  was  met  by  the 
north-bound  car,  was  attempting  to  pass 
other  automobiles,  which  were  nearer  the 
curb,  and  he  testifies  that  he  saw  the  child 
when,  he  was  about  at  the  middle  point  of 
the  street  car  as  it  went  by.  A  number  of 
persons  who  saw  the  accident  testified  as  to 
the  manner  of  Its  occurrence ;  but,  as  is 
usual  In  such  cases,  their  testimony  was  not 
in  harmony. 

[1]  We  win  first  consider  the  Judgment  of 
dismissal  as  to  the  casualty  company.  The 
first  question  upon  this  branch  of  the  case 
Is  whether  the  parents  constitute  a  class  of 
persons  who  are  entitled  to  a  Judgment 
against  the  surety  company  under  what  is 
generally  known  as  the  Jitney  Bus  Act  (chap- 
ter 57,  Laws  of  1915).  Section  2  of  this  stat- 
ute requires  a  bond  to  be  given  "for  the  faith- 
ful compliance  by  the  principal  of  said  bond 
with  the  provisions  of  this  act  and  to  pay 
all  damages  which  may  be  sustained  by  any 
person  injured  by  reason  of  any  careless, 
negligent,  or  unlawful  act  on  the  part  of  said 
principal,  his  agents  or  employes.  •  •  •  " 
Section  3  gives  a  cause  of  action  against  the 
principal  and  surety  np<»i  the  bond  to  "eveiy 


person  injured  *  *  *  for  all  damages 
sustained,"  and  then  follows  a  provision  that 
recovery  against  the  surety  shall  be  limited 
to  the  amount  of  the  bond.  The  concluding 
portion  of  the  section  is  "and  a  surviving 
husband  and  child  or  children  shall  have 
action  for  the  death  of  the  wife  or  mother 
caused  by  any  such  negligence." 

The  question  then  is  whether  every  person 
injured  is  limited  to  the  one  physically  In- 
jured, or  whether  the  parents  of  the  deceased 
child  may  recover.  As  to  the  principal  men- 
tioned in  the  bond,  by  the  statute,  his  liabil- 
ity is  not  different  from  what  it  was  under 
the  law  at  the  time  the  act  was  passed,  ex- 
c^t  as  affected  by  the  concluding  clause  of 
section  3.  It  is  not  claimed  that  the  parents 
may  not  maintain  an  action  against  the  prin- 
cipal for  the  death  of  their  child,  but  It  is' 
contended  that  In  such  case  the  Judgment 
cannot  go  against  the  surety  company.  It 
may  be  remartted,  in  passing,  that  the  right 
to  maintain  an  action  cannot,  in  all  cases, 
be  limited  to  the  person  or  persons  physical- 
ly injured,  because,  by  the  concluding  clause 
of  section  3,  a  cause  of  action  Is  given  to  a 
class  of  persons  not  physically  injured.  The 
purpose  of  the  law  was  not  to  change  or  alter 
the  liability  of  the  principal,  but  to  require 
the  operator  of  a  motor-propelled  vehicle  to 
file  a  surety  bond,  in  order  that  persons  in- 
jured might  be  able  to  recover  against  a  re- 
sponsible party.  The  act  limits  the  amount 
of  recovery  against  the  surety,  but  contains 
no  other  limitation,  unless  the  language 
"every  person  injured"  is  to  be  given  a  re- 
stricted meaning.  In  the  recent  ease  of 
Singer  v.  Martin,  164  Paa  1105,  It  was  held 
that,  under  the  provisions  of  the  statute 
here  quoted,  the  casualty  company  was  liable 
for  the  same  elements  of  damage  which 
might  be  recovered  against  the  principal, 
but  the  recovery  against  the  surety  was  lim- 
ited to  the  amount  of  the  bond.  It  was  there 
said: 

"Appellants'  dominant  contention  in  this  con- 
nection is  that  this  evidence  was  inadmissible, 
especially  as  against  the  casualty  company ;  the 
argument  being  that  the  statute  (Laws  1915,  c. 
57,  p.  227)  reauiring  the  jitney  operator  to  give 
a  bond  was  not  intended  to  provide  protection 
against  damagBS  other  than  to  the  bodies  of 
persons  injured  by  such  conveyance.  We  find 
no  merit  in  this  contention.  By  section  2, 
•  •  •  the  statute  requires  the  bond  to  l>e  giv- 
en 'for  the  faithful  compliance  by  the  principal 
of  said  bond  with  the  provisions  of  this  act, 
and  to  pay  all  damages  which  may  be  sustained 
by  any  person  injured  by  reason  of  any  care- 
less, negligent,  or  unlawful  act  on  the  part  of 
said  principal,  his  agents  or  employ^'  Sec- 
tion 3  gives  a  cans*  of  action  against  the  prin- 
cipal and  the  surety  upon  the  hood  to  'every 
person  injured,  •  •  •  for  all  damages  sus- 
tained.' This  language  is  too  plain  for  constmc- 
tion.  Clearly,  this  means  that  the  same  ele- 
ments of  damages  for  which  a  recovery  may  be 
had  against  the  principal  enter  into  and  form  a 
part  of  the  liability  against  the  snrety,  the 
only  statutory  limitation  being  that  the  recov- 
ery against  tiie  surety  shall  be  limited  to  the 
amount  ot  the  bond.*! 
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While  the  holding  that  the  same  elements 
of  damages  may  be  recovered  against  the 
caaoalty  company  as  against  the  principal 
Is  not  necessarily  a  holding  that  the  same 
class  of  perscms  who  have  a  right  of  action 
against  the  principal  hare  also  an  action 
against  the  surety,  it  does  show  that  the  act 
shonld  be  given  a  reasonable  oonstmctlon 
ft>r  the  purpose  of  carrying  out  the  legis- 
lative Intent. 

Hie  words  "every  person  Injured"  may 
mean  either  (a)  the  person  suffering  the 
physical  injury,  or  (b)  a  person  who  sus- 
tains loss  or  damage  by  reason  thereof.  If 
the  first  meaning  be  adopted,  the  parents 
would  have  no  cause  of  action  against  the 
bond;  if  the  second,  they  would  be  within 
the  class  of  persons  who  suffered  loss  or 
damage  by  reason  of  the  death  of  the  child, 
and  would  be  entitled  to  Judgment  against 
the  casualty  comimny.  By  section  183,  Rem. 
Code,  the  wife  or  children  are  given  a  cause 
of  action  for  the  death  of  the  husband  or 
father.  Whittlesey  v.  Seattle,  94  Wash.  645, 
163  Pac.  laS.  By  section  184,  the  father, 
and,  in  case  of  his  death  or  desertion,  the 
mother,  has  a  cause  of  action  for  the  death  of 
a  child.  Mesher  v.  Osborne,  To  Wash.  439, 
184  Pac  1092,  48  I*  R.  A.  (N.  S.)  917. 

These  statutes  were  In  force  when  diapter 
57,  Laws  of  1915,  was  enacted.  It  will  be 
seen  that  in  neither  of  these  statutes  is  a 
right  of  action  given  to  the  husband  or  chil- 
dren for  the  death  of  the  wife  or  mother. 
By  the  concluding  clause  of  section  3  of 
chapter  57,  Laws  of  1915,  a  cause  of  action 
is  given  to  the  husband  or  children  for  the 
death  of  the  wife  or  mother.  Hlad  it  not 
been  the  legislative  thought,  when  the  Jitney 
law  was  enacted,  that  the  statutes  then  in 
force,  giving  a  cause  of  action  to  the  wife  or 
children  fof  the  death  of  the  husband  or 
father,  and  a  cause  of  action  to  the  parents 
for  the  death  of  the  child,  should  be  con- 
sidered in  interpreting  the  law,*  it  is  unrea- 
sonable to  suppose  that  there  would  have 
been  created  a  cause  of  action  in  favor  of 
the  husband  or  children  for  the  death  of 
the  vrlfe  or  mother,  and  no  provision  made 
for  a  recovery  on  the  part  of  the  wife  or 
children  for  the  death  of  the  husband  or 
father.'  It  may  be  with  confidence  asserted 
that  the  Legislature  did  not  Intend  such  a 
harsh  and  unreasonable  result  as  would  fol- 
low If  the  husband  or  children  have  a  right 
vt  action  for  the  death  of  the  wife  or  mother, 
out  that  the  wife  or  children  should  not  have 
a  recovery  for  the  death  of  the  husband  or 
father.  If  the  parents  have  no  cause  of  ac- 
tion against  the  casualty  company  for  the 
death  of  a  chUd,  it  would  necessarily  follow 
that  the  wife  or  children  would  not  have 
such  a  cause  of  action  for  the  death  of  the 
husband  or  father.  It  seems  plain  to  us 
that  the  legislative  intent  was  that  the 
words  "every  person  Injured"  should  not  be 
restricted  to  the  person  Buffering  the  physi- 


cal Injury,  but  should  be  given  their  broad«- 
meanlng  as  including  the  class  of  persons 
who  would  suffer  loss  or  damage.  If  this 
were  the  sense  In  whidi  the  words  were 
used,  then  the  parents,  under  section  18t 
of  the  Code,  would  be  entitled  to  maintain 
an  action  for  the  loss  or  damage  which  they 
had  sustained  by  reason  of  the  death  of  the 
child.  In  French  v.  Mascoma  Flannel  Co, 
68  N.  H.  90,  20  Att.  363,  the  Supreme  Court 
of  New  Hampshire  construed  a  statute  of 
that  state  which  provided  that,  when  the 
death  of  a  person  was  caused  by  the  wrong- 
ful act  or  ne^ect  of  another,  which.  If  death 
bad  not  ensued,  would  entitle  the  peraon 
injured  to  recover  damages  therefor,  then, 
on  the  death  of  such  person,  his  executors 
Or  adminlstraton  could  recover  damages  for 
the  "injury  to  the  person"  and  estate  of  the 
deceased,  and  It  was  there  held  that  the 
word  "injury"  ibdudes  (a)  the  injury  to  the 
person  physically  hurt,  until  he  dies,  and  (b) 
the  injury  to  his  widow  or  children  by 
reason  of  his  death.     It  was  there  said: 

"In  addition  to  the  injury  to  the  dec(>fis<>d  and 
to  his  estate,  there  may  be  recovered  the  injury 
to  his  family  occaaioned  by  his  death.  The  word 
'injury'  in  section  1  includes  (1)  the  injury  to 
the  person  injured  until  he  dies,  and  (2)  the  in- 

i'ury  to  his  widow,  children,  or  heirs,  by  reason  of 
lis  death." 

[2]  The  next  question  on  this  brandi  of 
the  case  is  whether  the  fitct  that  the  Legis- 
lature rreated  a  cause  of  action  In  favor  of 
the  father  or  children  for  the  death  of  the 
wife  or  mother  Indicates  an  intention  to  ex- 
clude recovery  for  another  class  of  persons. 
Section  184  of  the  Code,  as  already  stated, 
gi^'es  a  cause  of  action  to  tbe  father,  and,  in 
case  of  his  death,  or  desertion  of  his  famiy, 
to  the  mother,  for  the  death  of  a  child.  Tlie 
class  of  persons  that  may  recover  under 
this  statute  Is  different  from  the  class  that 
may  recover  under  the  clause  found  in  sec- 
tion 3  of  the  Jitney  act.  Repeals  by  Implica- 
tion are  not  favored,  and  will  only  be  Indulged 
where  the  Implication  is  a  necessary  on& 
In  Mesher  v.  Osborne,  supra,  it  was  mid: 

"Repeals  by  implication  are-  not  favored  and 
will  only  be  indulged  where  the  implication  is 
a  necessary  one,  that  is,  where  without  an  im- 
plied repeal  of  the  earlier  act  there  would  exist 
an  inharmony  in  the  body  of  the  law  irreconcila- 
ble on  any  conceivaUe  theory  reasonably  com- 
patible .with  the  purpose  of  the  later  act." 

[S]  If  the  pre-existing  law  Is  to  be  read 
in  connection  with  the  Jitney  act,  as  we  be- 
lieve It  should,  there  Is  no  Inharmony  in 
giving  force  and  effect  to  both  section  184 
of  the  Code,  and  the  concluding  clause  In 
section  3  of  that  act.  We  think  that  the  L^- 
Islature,  by  giving  a  cause  of  action  to  the 
husband  and  father  for  the  death  of  the 
wife  or  mother,  did  not  intend  to  deny  a 
recovery  to  the  parents  for  the  death  of  a 
dilld. 

Upon  the  appeal  of  De  Toe  and  Elsie 
Little,  the  first  point  presented  Is  based 
upon  the  assumption  f£at  the  casualty  com- 
pany was  not  a  proper  party  to  the  action. 
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In  view  of  wbat  baa  already  Wen  said, 
we  need  not  further  consider  this  qu^tlon. 

[4-$]  The  two  other  questions  presented  by 
these  appellants  are:  E^st,  that  no  negli- 
gence was  Bho\7n ;  and,  second,  that  both 
the  child  and  Its  parents  were  guilty  of  con- 
tributory negligence.  Upon  the  question  of 
the  negligence  of  the  driver  of  the  jitney, 
there  was  erldence  that  the  brakes  of  the 
car  were  defective,  and  that,  at  the  time 
of  the  accident  the  speed  limit  fixed  by  the 
ordinance  of  the  dty  was  being  exceeded. 
There  Is  also  evidence  from  which  negligence 
could  reasonably  be  inferred  in  view  of  the 
attendant  circumstances,  even  though  the 
Jitney  was  being  driven  within  the  speed'llmlt 
fixed  by  the  ordinance.  Without  further  re- 
view of  the  evidence,  it  may  be  stated  that 
we  think  the  question  of  negligence  was 
plainly  one  for  the  Jury.  Upon  the  question 
of  contributory  negligence  on  the  part  of 
the  child,  the  evidence  shows  that  the  child, 
before  attempting  to  cross  the  street,  tarried 
at  the  curb,  looked  up  and  down  the  street, 
and  then  attempted  to  cross.  It  cannot  be 
said,  under  this  evidence,  that  she  attempt- 
ed to  cross  without  taking  any  precautions 
for  her  safety,  and  therefore  was  guilty  of 
contributory  negligence.  As  to  the  parents. 
It  was  not  contrlbutoi7  negligence  for  them, 
as  a  matter  of  law,  to  permit  a  child,  8^ 
years  old.  to  cross  the  street  nnaftended. 
Tecker  v.  Seattle,  Renton  &  Southern  R.  Co., 
60  Wash.  570,  111  Pac.  791,  Ann.  Cas.  1912B, 
842;  Snndstrom  v.  Puget  Sound  T.,  L.  &  P. 
Co.,  90  Wash.  640,  156  Pac.  828. 

The  judgment  against  De  Yoe  and  Elsie 
Little  will  be  affirmed.  The  Judgment  dis- 
missing the  PaciSc  Coast  Casualty  Company 
will  be  reversed,  and  the  cause  remanded, 
with  direction  to  the  superior  court  to  enter 
a  Judgment  against  that  company  npon  the 
verdict. 

ELLIS.  C.  J.,  and  MORRIS  and  WEB- 
STER, 33.,  concur. 

(60  Utah,  104) 

ALLEN  V.  ALLEN.     (No.  3062.) 
(Supreme  Court  of  Utah.     Jnly  27,  1917.) 

1.  Appeai.  and  Ebbob  ®=»1010(1)— Rkvuw— 
Findings  of  Fact. 

Findings  of  fact  of  the  trial  court  support- 
ed by  a  fair  preponderance  of  the  evidence  will 
not  be  disturbed  on  appeal. 

2.  Fbaxtds,   Statute  or  «3»138(1)  —  Paboi. 
Pabtitios  of  Realty. 

A  parol  partition  between  joint  owners  of 
realty,  such  as  partners,  when  carried  out  and 
followed  by  actual  possession  in  severalty  of 
the  several  parcels,  is  valid,  and  will  be  enforc- 
ed notwithstanding  the  statute  of  frouds.i 

Appeal  from  District  CSourt,  Cache  Coun- 
ty;  J.  D.  Call,  Judge. 

Action  by  Joseph  S.  Allen  against  Henry 
E,  Allen,  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


Nebeker,  Thatcher  ft  Bowen,  of  Logan,  for 
appellant.  iS.  C.  Harris  and  A.  A.  Law,  both 
ofLogan,  foi  respondent. 

GIDEON,  J.  In  this  action  plaintiff  seeks 
to  compel  specific  i)erformance  of  an  oral 
agreement  between  plaintiff  and  defendant 
concerning  real  property  that  was  partition- 
ed or  given  to  the  plaintiff  In  an  oral  mutual 
agreement  dissolving  a  partnership  existing 
between  the  imrties,  and  asks  for  a  decree 
quieting  title  to  such  lands  In  the  plaintiff 
and  for  a  Judgment  of  the  court  decreeing  the 
plaintiff  and  defendant  to  be  the  owners 
as  tenants  In  common  of  160  acres  of  land  de- 
scribed In  the  complaint. 

In  substance  the  complaint  alleges  that  in 
the  year  1906,  plaintiff  and  defendant,  as  co- 
partners, were  the  owners  of  divers  tracts 
of  land  and  of  personal  property  in  Utah  and 
in  Idaho,  among  which  land  was  parcel  de- 
scribed as  a  13-acre  tract  and  consisting  of 
13  <Vi6o  acres;  that  the  legal  title  thereto 
was,  and  now  Is,  in  the  name  of  the  defend* 
ant;  that  in  April,  1906,  the  partnership  was 
dissolved  by  mutual  agreement  and  all  the 
partnership  property,  except  the  160  acres, 
which  was  held  under  contract  for  pnrchase 
from  the  state  of  Utah,  was  partitioned  and 
divided  among  the  respective  partners;  that 
by  that  partition  or  agreement  of  dissolution 
the  13-acre  tract  was  awarded  to  the  plain- 
tiff; and  that  immediately  thereafter  the 
plaintiff  went  Into  possession  of  the  same  and 
remained  In  the  undisturbed  possession  until 
May,  1912,  when  the  defendant  made  claim 
to  that  property.  It  Is  further  alleged  that 
in  the  year  1899  the  partnership  purchased 
from  the  state  of  Utah,  under  a  10-year  con- 
tract, the  160  acres,  and  that  the  .contract 
was  made  In  the  name  of  the  defendant,  and 
that  It  was  agreed  that  no  partition  of  that 
should  be  made  until  the  title  was  obtained, 
and  that  each  party*  should  pay  one-half  of 
the  annual  installments  and  Jointly  occupy 
and  use  the  premises ;  that  plaintiff  had  per- 
formed his  part  of  the  agreement  and  had 
paid  one-half  of  the  annual  payments  up  to 
and  including  the  eighth  payment  and  had 
tendered  his  pro  rata  share  of  the  annual 
paymmt  thereafter,  but  the  defendant  had 
refused  to  accept  them.  The  plaintiff  ten- 
dered and  offered  to  pay  his  pro  rata  share  In 
court  for  the  use  of  the  defendant  It  Is  fur- 
ther alleged  that  at  various  times  In  Janu- 
ary, 1910,  defendant  had  promised  to  make 
conveyance  of  the  13-acre  tract  to  plaintiff, 
but  had  neglected  and  refused  to  do  so. 

The  answer,  in  substance,  alleges,  that  in 
the  year  1898  plaintiff  end  defendant,  and 
one  J.  O.  Allen,  were  copartners  and  owned 
real  and  personal  property  In  Utah  and  In 
Idaho,  Including,  among  others,  the  said  13- 
acre  tract,  and  in  that  year,  by  mutual  agree- 
ment, the  firm's  assets  were  divided  and  par- 
titioned, and  the  13-acre  tract  was  awarded 


A=3l''or  otber  casu  s«e  same  topic  and  KEY-NU  UBKR  u  all  Key-Numbered  Dlgnta  and  Indezea 
166  P.— 74  '  Whittemore  v.  Cope,  U  Utah,  )U.  40  Fac  IBS. 
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to  plaintiff;  that  by  the  same  agreement  a 
12-acre  tract  and  a  3-acre  tract,  the  record 
title  of  which  was  In  the  name  of  Thomas 
Home,  were  awarded  to  defendant;  that 
immediately  after  the  dissolution  of  the  for- 
mer partnership  the  plaintiff  and  defendant 
formed  a  partnership  for  the  purpose  of 
farming  land  owned  by  each,  including  the 
13-acre,  the  12-acre,  and  the  3-acre  tracts, 
and  that  while  that  partnership  was  in  ex- 
istence, in  abont  the  year  1899,  an  oral  agree- 
ment was  made  between  plaintiff  and  defend- 
ant to  exchange  the  12-acre  and  3-acre  tracts 
for  the  13-acre  tract,  or,  at  plalntifTs  option, 
for  15  acres  out  of  a  larger  tract  known  as 
the  "Brawley  field,"  the  legal  title  to  which 
at  that  time  was  in  plaintiff,  and  that  in  pur- 
suance of  that  agreement  defendant  sur- 
rendered to  plaintiff  a  deed  to  the  12-acre 
and  3-acre  tracts,  and  that  It  was  returned 
to  the  original  grantor,  Thomas  Home,  and 
a  new  deed  executed  conveying  title  to  plain- 
tiff, Joseph  S.  Allen;  that  at  the  dissolution 
of  the  second  partnership  the  defendant  de- 
maiided  of  plaintiff  either  the  said  13-acre 
tract  or  15  acres  out  of  the  Brawley  field,  but 
that  plaintiff  refused  to  convey  either.  The 
answer  admits  that  plaintiff  has  been  In  the 
continued  possession  since  1906  of  the  said 
tbree  tracts  of  land,  marlced  (20),  (16),  and 
(7)  on  the  plat  inserted  herein.  Defendant 
further  alleges  that  it  would  be  inequitable 
and  unjust  to  require  conveyance  by  him  of 
the  13-acre  tract,  and  that  to  do  so  would 
cause  him  Irreparable  injury.  The  defendant 
further  admits  the  purchase  by  the  parties 
of  the  160  acres  from  the  state  of  Utah,  and 
that  each  partner  agreed  to  pay  one-half  of 
the  purchase  price,  but  alleges  an  abandon- 
ment of.the  contract  of  purchase  by  the  plain- 
tiff and  the  subsequent  payment  and  pro- 
curement of  patent  by  himself.  The  answer 
further  denies  the  agreement  to  convey  the 
13-acre  tract,  and  alleges  payment  of  taxes 
on  both  the  13-acre  tract  and  the  160  acres. 

For  a  counterclaim  defendant  alleges  the 
existence  of  the  partnership  dissolved  in  1898 
and  the  partition  and  award  of  lands  on  the 
termination  of  that  partnership,  the  forma- 
tion and  dissolution  of  the  second  partner- 
ship, and  agreement  for  the  exchange  of  lands 
between  himself  and  plaintiff,  his  consequent 
surrender  of  the  deed  to  the  12-acre  tract,  the 
fact  that  plaintiff  had  procured  a  new  deed 
conveying  the  title  of  such  tract  to  himself, 
the  retention  by  plaintiff  of  the  13-acre  tract, 
and  prays  that  defendant  may  be  decreed  to 
be  the  owner  of  the  13-acre  tract  and  of  the 
160  acres,  and  for  damages  for  detention  by 
plaintiff  of  the  13-acre  tract 

The  reply  of  the  plaintiff  admits  the  part- 
nership dissolution  of  1898,  the  formation  of 
a  new  partnership  between  plaintiff  and  de- 
fendant and  its  dissolution  In  1906,  but  puts 
In  issue  the  award  of  the  12-acre  and  3-acre 
tracts  to  defendant  in  1898,  and  denies  any 
agreement  to  exchange  lands  with  defendant; 


alleges  possession  by  plaintiff  and  defendant, 
as  Joint  owners,  of  the  12-acre  and  Sacra 
tracts  and  the  Brawley  field  comprising  59 
acres,  particularly  describing  it,  during  the 
existence  of  the  partnership  I)etween  plain- 
tiff and  defendant,  and  further  alleges  that 
he  is  now  the  owner  In  fee  simple  of  the 
Brawley  field  and  entitled  to  have  his  title 
quieted  thereto;  denies  the  abandonment  or 
rescission  by  him  of  the  agreement  to  pur- 
chase the  160  acres,  and  alleges  his  .willing- 
ness to  pay  his  pro  rata  share  of  the  pur- 
chase price  thereof. 

By  a  supplemental  complaint  filed  Just  be- 
fore the  trial  plaintiff  seeks  to  recover  dam- 
ages for  the  retention  of  the  160  acres  by  de- 
fendant from  the  time  of  the  filing  of  the 
cotnplaint  to  the  trial  of  the  action. 

A  trial  was  had  before  the  court,  and  find- 
ings of  fact,  conclusions  of  law  and  Judgment 
entered,  finding  all  the  issues  in  favor  of 
plaintiff.  From  those  findings  and  Judgment 
defendant  brings  the  case  to  this  court  on 
apx>eal. 

Some  29  assignments  of  error  are  made  at- 
tacking the  different  findings  of  the  court, 
but  In  appellant's  brief  the  numerous  as- 
signments are  argued  under  two  general 
heads,  namely :  (1)  The  findings  are  against 
the  evidence;  and  (2)  that  the  condnsions 
of  law  and  Judgment  do  not  follow  from  and 
are  not  supported  by  the  findings. 

The  following  map  or  plat  will  aid  In  un- 
derstanding this  opinion  as  well  as  explain 
the  claims  of  the  parties  hereto : 


It  was.  agreed  by  both  parties  to  this  ac- 
tion, and  also  by  their  brother  J.  C.  Allen  In 
his  testimony,  that  In  the  partition  or  disso- 
lution of  the  copartnership,  which  consisted 
of  the  three  brothers,  prior  to  1898,  the  13- 
acre  tract  of  land  described  In  plaintiff's 
complaint,  title  to  whl<^  he  asks  to  have 
quieted  In  him,  was,  by  that  allotment  or  par- 
tition, awarded  to  plaintiff ;  that  at  the  time 
and  up  till  the  trial  of  tbia  action  the  rec- 
ord title  to  that  tract  stood  In  the  name  of 
the  defendant     Be^pondent's  testimony  is 
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Clear  tbat  in  that  same  partition  the  12-acre 
and  3-acre  tracts  were  also  awarded  and 
given  to  him.  On  that  particular  point  the 
testimony  of  appellant  and  of  James  C.  Allen, 
one  of  the  original  partners,  Is  that  at  tbat 
time  the  12-acre  and  S-acre  tracts  were  par- 
titioned to  appellant,  and  tbat  the  record 
title  at  that  particular  date  was  In  the  name 
of  one  Thomas  Home.  It  Is  admitted  that 
immediately  after  the  dissolution  of  the  part- 
nership, consisting  of  the  three  brothers.  In 
1898,  another  partnership  was  formed  be- 
tween plaintiff  and  defendant  to  carry  on  and 
contlnne  business  of  the  same  nature  as  the 
former  partnership,  and  that  that  partner- 
ship continued  until  about  the  year  1906, 
when  it  was  dissolved  by  mutual  consent. 

Plaintiff  contends,  and  the  court  found, 
tiiat  all  of  the  real  estate  which  had  been 
IMirtltloned  or  given  to  both  plaintiff  and 
defendant  in  the  dissolution  of  the  former 
partnership  became  the  partnership  property 
and  made  up  a  part  of  the  assets  of  the  new 
partnei-sblp.  That  finding  is  attacked  by 
appellant,  and  it  Is  insisted  that  such  a  find- 
ing is  not  only  not  supported  by  the  evidence, 
but  is  contrary  to  the  weight  of  the  evi- 
dence. If  it  were  necessary  to  sustain  the 
court's  judgment  that  that  finding  be  sup- 
Iiorted  by  the  evidence,  then  the  case  would, 
in  my  judgment,  have  to  be  reversed,  but  in 
view  of  the  lower  court's  findings  on  other 
issues,  and  in  our  view  of  the  matter,  that 
finding  becomes  immaterial. 

At  the  time  of  the  dissolution  of  the 
partnership  It  Is  agreed  by  both  plaintiff 
and  defendant  that  the  13-acre  tract,  marked 
(20)  on  the  plat,  as  well  as  the  SO-acre  tract, 
marked  (16)  on  the  plat,  and  the  62-acre 
tract,  markal  (10)  on  the  plat,  and  the  15- 
acre  tract,  marked  (4)  on  the  plat,  were 
all  a  part  of  one  inclosure,  and  had  been 
jointly  used  and  cultivated  by  the  partner- 
ship from  180S  up  until  the  date  of  Its  dis- 
solution. The  plaintiff  testified  that  at  the 
time  of  the  partition  and  dissolution  of  the 
partnership  between  him  and  defendant  a 
line  was  drawn  dividing  the  property,  which 
line  was  a  division  line  running  east  and 
west  immediately  north  of  the  12-acre  tract, 
marked  (7)  on  the  plat,  the  30-acre  tract, 
marked  (16)  on  the  plat,  and  the  13-acre 
tract,  marked  (20)  <Ht  the  plat,  and  that  he 
gave  defendant  the  right  to  take  either  the 
part  of  the  land  lying  north  or  the  part  of 
the  land  lying  south  of  that  line  and  west 
Of  the  county  road.  He  testified  that  the 
defendant  first  selected  the  land  lying  south, 
which  would  include  the  13-acre,  the  30-acre, 
and  the  12-acre  tracts,  and  that  plaintiff  im- 
mediately took  possession  of  the  land  lying 
north  of  the  division  line;  that  within  a 
few  days  thereafter  appellant  returned  to 
respondent  and  stated  that  he  was  not  satis- 
fied with  the  division,  and  thereupon  plaintiff 
gave  him  the  cation  to  exdtange,  if  he  so 
desired,  and  the  exchangee  was  made;  and 
the  plaintiff  then  took  possession  of  the  land 


lying  south  of  the  line  drawn  by  plaintiff, 
and  he  has  continued  in  possesslcm  of  the 
same  up  until  the  institution  of  this  action, 
and  that  at  the  same  time  appellant  took 
possession  of  the  land  lying  north  of  the  di- 
vision line,  namely,  the  52-acre  tract  and 
the  15-acre  tract,  and  has  continued  in  pos- 
session of  those  lands  ever  since. 

'It  is  contended  by  plaintiff,  and  tlie  court 
so  found,  that  from  the  year  1898  to  the 
year  1906,  the  taxes  on  all  of  the  land  re- 
ferred to  herein,  and  other  land  slmllaidy 
occupied  by  the  partners,  were  paid  from 
the  general  or  partnership  fund,  and  that 
the  land  was  cultivated  Jointly  and  the 
harvests  sold  and  the  proceeds  used  by  the 
partnership  in  carrying  on  the  partnership 
business;  that  since  1906  plaintiff  has  paid 
all  taxes  assessed  against,  and  been  In  the 
open  possession  of,  the  lands  partitioned  to 
him,  or  all  of  the  lands  lying  south  of  the 
division  line,  and  that  during  all  that  time 
defendant  had  been  in  possession  of  the 
land  lying  north  of  the  division  line,  and  has 
paid  all  taxes  assessed  against  that  land ; 
tliat  at  no  time  did  appellant  make  any  claim 
to  the  13-acre  tract,  and  that  the  plaintiff 
had  no  knowledge  or  information  tbat  the 
title  to  that  tract  was  in  appellant  until 
about  the  year  1910  or  1911,  at  which  time 
he  approached  the  defendant  and  asked  for 
a  conveyance,  and  his  testimony  is  that  the 
defendant  promised  to  make  a  conveyance, 
but  failed  to  do  so,  and  thereafter,  in  1912, 
for  the  first  time,  made  claim  to  this  land 
and  attempted  to  eject  plaintiff  -and  ills 
workmen  therefrom,  and  that  this  suit  was 
immediately  started  thereafter.  It  Is  also 
disclosed  that  these  parties  owned  other 
lands  located  In  Cache  county,  Utah,  as  well 
as  in  the  state  of  Idaho,  which  they  culti- 
vated and  farmed  during  the  continuance  of 
the  partnership,  and  that  during  the  contin- 
uance of  the  partnership  a  60-acre  tract 
located  in  Cache  county,  the  legal  title  to 
which  was  In  the  name  o'f  plaintiff,  was  sold 
and  the  proceeds  immediately  deposited  to 
the  credit  of  the  partnership,  and  was  in- 
vested in  sheep  which  belonged  to  the  part- 
nership, and  both  plaintiff  and  defendant 
participated  in  the  profits  of  the  sheep  pur* 
chased  with  that  money. 

The  defendant  maintains,  as  alleged  in 
ills  answer  and  counterclaim,  that  under  the 
original  partition  among  the  three  brothers 
the  12-acre  and  3-acre  tracts  were  given  to 
him,  and  that  thereafter,  in  about  the  year 
1899,  an  oral  arrangement  was  made  be- 
tween the  appellant  and  respondent  by  which 
the  appellant  agreed  to  give  to  the  respond- 
ent the  12-acre  and  3-acre  tracts  in  exchange 
for  the  18-acre  tract,  or  a  IS-acre  tract  be- 
longing to  plaintiff  located  about  two  miles 
from  this  property  in  what  is  known  as  the 
Brawley  farm,  and  that  in  consideration  of 
tliat  agreement  of  exchange  a  deed,  which 
he  held  for  the  12-acre  and  8-acre  tracts, 
and   which   bad    not   been   recorded,   and 
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which  had  been  ezecated  by  the  original 
owner,  one  Thomas  Home,  was  given  the 
plaintiff,  and  he  In  turn  took  the  deed  back  to 
the  original  grantor,  Thomas  Home,  and 
that  deed  was  destroyed  and  a  new  one  exe- 
cuted conveying  title  to  the  12-acre  and  3- 
acre  tracts  to  the  plaintlir.  That  agreement 
was  denied  by  the  plaintiff,  and  the  court 
found  that  no  such  an  agreement  was  ever 
made,  and  that  the  12-acre  and  3-acre  tracts 
were  a  part  of  the  original  award  made  to 
the  plaintiff  by  the  partition  of  the  land  in 
189&  Plaintiff  also  insists  that  If  any  such 
an  agreement  as  alleged  in  the  counterclaim 
was  entered  into,  it  was  within  the  statute 
of  frauds,  and  therefore  void.  As  the  court 
found  no  such  an  agreement  was  ever  made, 
the  question  as  to  whether  It  was  void  under 
the  statute  of  frauds  becomes  immaterial. 

[1]  There  is  a  sharp  conflict  between  the 
testimony  of  the  plaintiff  and  the  defend- 
ant, and  there  is  testimony  from  other  wit- 
nesses which  corroborates  both  the  testimo- 
ny of  the  plaintiff  and  defendant,  but  from 
an  examination  of  the  entire  record  It  sat- 
isfactorily appears  that  the  findings  of  the 
court  are  supported  by  a  fair  preponderance 
of  the  evidence,  and,  under  the  oft-repeated 
and  recognized  rule  of  this  court,  should  not 
be  disturbed. 

Appellant  contends  that,  even  though  the 
findings  are  supported  by  the  testimony,  the 
conclusions  of  law  of  the  court  are  contrary 
to  the  findings  as  mad&  He  insists  that  if 
it  appears  in  this  case  that  the  property 
here  In  question  is  partnership  property,  an 
action  affecting  only  a  part  of  that  property 
cannot  be  maintained,  and  that  the  plain- 
tiff's remedy  would  be  to  ask  for  an  account- 
ing and  the  closing  up  of  the  entire  partner- 
ship affairs  before  any  relief  can  be  granted 
to  him.  The  appellant  has  tendered  no  such 
issue  in  bis  answer,  and  the  findings  of 
the  court  are  against  his  contention.  It 
is  true  that  there  was  some  testimony  that 
there  was  other  real  property  which  was 
used  by  the  partnership  located  In  the  state 
of  Idaho  which  bad  not  yet  been  divided, 
but  it  also  appears  from  that  game  testimony 
that  the  title  to  the  different  pieces  of  land 
lo^tited  in  Idaho  remained  in  the  same  name 
or  individual  to  whom  the  land  was  par- 
titioned in  the  original  dissolution  in  1898, 
and,  as  indicated  elsewhere  in  this  opinion, 
we  do  not  think  that  the  testimony  supports 
the  finding  that  the  real  property  of  plain- 
tiff and  defendant  ever  became  part  of  the 
assets  of  the  later  partnership.  Moreover, 
there  is  no  issue  made  by  the  pleadings 
with  reference  to  an  unsettled  partnership 
account  On  the  contrary,  the  defendant  in 
bis  answer  makes  claim  to  the  13-acre  tract, 
being  the  land  In  question  so  far  as  the  plaln- 
tUTs  complaint  is  concerned,  and  undertakes 
to  daim  title  to  that  by  contract  made  be- 
tween him  and  plaintiff. 


[2]  Whether  the  court  is  supported  in  its 
findings  that  the  lands  of  plaintiff  and  de- 
fendant became  part  of  the  assets  of  the 
partnership  formed  in  1898  is  ixomaterial  la 
our  view  of  the  matter,  as  the  court  also 
made  findings  that  under  the  dissolution  or 
partition  of  1888  all  of  the  tracts  of  land 
now  claimed  by  plaintiff  were  awarded  and 
apportioned  to  him.  Under  the  holding  of 
this  court  in  Whlttemore  v.  Ope,  11  Utah, 
354,  40  Pac.  256,  a  parol  partition  between 
Joint  owners  of  real  pr<4>erty,  when  carried 
out  and  followed  by  actual  possession  in 
severalty  of  the  several  parcels,  is  vaUd  and 
will  be  enforced,  notwithstanding  the  statute 
of  frauds. 

The  finding  of  the  court  conoeming  the 
160  acres  purchased  from  the  state  of  Utah 
is  not  only  supported  by  the  evidence,  but 
that  finding  would  seem  to  be  the  only  con- 
clusion that  could  have  been  arrived  at 
from  a  consideration  of  the  testimony  of- 
fered relating  to  that  particular  phase  of 
the  case. 

The  respondent  has  filed  cross-asslgnmenta 
of  error  and  complains  that  the  court  erred 
in  retaxlng  costs  on  defendant's  motion,  and 
of  the  follure  of  the  court  to  allow  the 
plaintiff  damages  for  the  use  of  the  160-acre 
tract  from  the  year  1909,  whoi  it  was  claim- 
ed that  the  ai^ellant  to(^  exclusive  posses- 
sion of  the  property  and  refused  to  allow  re- 
sp(xident  to  keep  stock  thereon.  From  an 
examination  of  the  record  we  are  not  dis- 
posed to  disturb  the  rulings  of  the  court 
on  the  questions  there  involved. 

We  are  satisfied  that  the  findings  of  the 
lower  court  are  supported  by  the  evidence, 
and  that  the  findings  support  the  conclusions 
and  Judgment  It  therefore  follows  that  tba 
Judgment  should  be  afilrmed.  Such  Is  the 
order.    Respondent  to  recover  costs. 

FRIOE,  O.  J.,  and  McGARTZ,  OORFMAN, 
and  THURMAN,  JJ.,  concur. 


(»  N.  H.  5gl) 

FRANGH  v.  TORPEDO  MINING  CO.  et  aL 

(No.  2009.) 
(Supreme  Court  of  New  Mexleoi.    Ang.  15, 1917.) 

f8yUal>u$  hv  the  Courtj 
Afpeai.  and  Ebrob  C=>627(2)— Absibaot  ot 

Recobd — DISMIBSAIt-STATUTK. 
Appeal  will  be  dismissed  where  seasonable 
advantage  is  taken  of  default  in  filitag  abstra.ct 
of  record   under  section  4603,   Code  1915,  aa 
amended  by  secticm  6,  c.  77,  Laws  1915. 

Appeal  from  IMstrict  Court  Vaaa.  Ana 
County ;  B.  L.  Medler,  Judge. 

Ejectment  by  Harry  William  Frandi 
against  the  TorpedQ  Mining  Company,  etc 
B.  C.  Wade,  receiver.  Judgment  for  defend- 
ants, and  plaintiff  appeals.   Appeal  dismissed. 

M.  O.  Uewellyn,  of  Las  Cruces,  for  appel- 
lant Wade,  Taylor  &  Wade,  of  Las  Graces, 
for  appellees. 
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HANNA,  0.  J.  Appellees,  Tcnpedo  Mining 
GompRny  and  Edward  O.  Wade,  receiver, 
have  moved  to  dismiss  the  appeal  herein  and 
affirm  the  Judgment  of  the  trial  court  on  the 
ground  that  the  appellant  has  failed  to  file 
an  abstract  of  record  as  required  by  law, 
and  that  he  Is  In  default  In  the  filing  of  his 
brief.  The  appeal  was  perfected  long  after 
both  the  original  and  extended  return  days. 
No  abstract  of  record  was  filed  by  aniellant 
prior  to  the  time  the  motion  to  dismiss  and 
affirm  was  filed.  The  action  was  in  eject- 
ment, brought  by  appellant,  and  resulted  in 
a  judgment  for  appellees.  The  complaint 
sought  to  recover  $1,000  for  damages  and  $15 
for  money  expended  in  support  of  the  ad- 
verse claim,  as  well  as  for  restitution  of  the 
premises  and  costs  of  action.  The  value  of 
the  property  in  dispute  was  therefore  plain- 
ly in  excess  of  $1,000,  hence  the  appellant 
was  reaulxed  under  section  4503,  C!ode  1916, 
as  amended  by  section  6,  c.  77,  Laws  1915,  to 
file  an  abstract  of  record  on  or  before  the  re- 
turn day.  Neither  by  statute,  nor  rule  of 
court,  is  a  penalty  for  such  default  fixed,  but 
it  is  dear  that  the  procedure  in  such  In- 
stances la  Irregular  and  violates  the  statute. 
Hence  the  motion,  so  far  as  it  asks  for  a 
dismissal  of  the  appeal,  will  be  granted; 
and  It  is  so  ordered. 

PAREJBR  and  KOBEUTS,  JJ.,  concur. 


(Za  N.  M.  (82) 

In  re  FIjOUBNOX'S  BSTATB.* 
ANDROS  v-.  FLOUBNOY. 
(No.  1998.) 
(Supreme  Court  of  New  Mexico.   July  80, 1917.) 

(Syttabut  hy  M«  Court.) 
Wills  «=782(1)— Allowance  fob  Widow's 

Support  —  Acckptance  of  Pbovisions  of 

WiLi/— Effect. 
A  widow  is  not  deprived  of  her  right  to  an 
allowance  for  her  support  and  maintenance  for 
a  period  of  six  months,  under  the  j>rovi8ion8  of 
section '6898,  Code  1915,  by  accepting  the  pro- 
visions of  her  deceased  husband's  will,  which 
gives  to  her  a  stated  sum,  and  states  that  the 
same  is  to  be  in  lien  of  aU  other  demands  against 
his  estate. 

Appeal  from  District  Court,  BemalUlo 
County;    Reynolds,  Judge. 

Petition  by  Jeanette  W.  Flournoy,  widow, 
for  an  allowance  for  support  out  of  the  estate 
of  M.  W.  Flonmoy,  deceased.  From  a  judg- 
ment of  the  district  court,  on  a  trial  de  novo 
npon  appeal  from  the  probate  court,  granting 
petitioner  an  allowance,  Nell  El  Flournoy  An- 
dros,  executrix,  appeals.    Affirmed. 

A.  B.  McMilleii,  of  Albuquerque,  for  appel- 
lant. Barth  &  Miabry,  of  Alboquerque,  for 
appellee. 

ROBERTS,  J.  M.  W.  Flournoy,  a  resident 
of  the  city  of  Albuquerque,  this  state,  died  in 


that  city  ta  September,  1915,  testate.    The 
second  item  of  bis  will  was  as  follows: 

"Second:  I  Kire,  devise  and  bequeath  to  my 
wife,  Jeanette  Flournoy,  if  living  at  the  time  of 
my  death,  bat  not  to  her  estate  if  deceased  (the 
same  to  be  in  lieu  at  all  other  demands  against 
my  estate)  the  sum  of  twenty  thousand  dollars, 
to  be  paid  from  the  proceeds  of  my  estate  as  fol- 
lows: Five  thousand  dollars  to  be  paid  at  the 
time  of  my  death,  and  the  balance  to  be  ^aid  at 
the  convenience  of  my  executrix  hereinafter 
named,  at  any  time  within  two  years  from  the 
date  of  my  death;  provided,  however,  that  until 
payment  of  this  bequest  in  full  has  been  made, 
all  deferred  payments  shall  bear  interest  from 
the  date  of  my  death  until  paid  at  the  rate  of 
eight  per  cent,  per  annum,  payable  monthly." 

Deceased  left  an  estate  appraised  at  $212,- 
(XX),  the  remainder  of  which  was  devised  to 
his  diaughter,  by  a  former  marriage,  Nell  E. 
Flonmoy  Androck  Mrs.  Andros  was  his  only 
daughter,  and  was  named  in  the  will  as  exec- 
utrix. He  was  married  to  the  appellee  In 
December,  1911.  For  some  reason  not  ap- 
pearing in  the  record,  the  executrix  failed  to 
pay  the  $5,000  to  appellee,  as  provided  by 
the  will.  On  November  9, 1915,  appellee  filed 
her  petition  in  the  probate  court,  asking  for 
an  allowance  under  the  statute  for  her  sup- 
port for  six  months.  She  also  filed  her  elec- 
tion to  take  under  the  wllL  Objection  was 
filed  on  behalf  of  the  estate  to  the  statutory 
allowance,  on  the  ground  that  by  the  terms 
of  the  will,  which  she  had  elected  to  accept, 
she  was  not  entitled  to  the  statutory  allow- 
ance. The  probate  court  granted'  the  petition 
and  allowed  the  sum  of  $1,200.  Upon  appeal 
the  case  was  tried  de  novo,  and  after  a  state- 
ment of  facts,  upon  which  the  i>etltioner  re- 
lied, the  executrix  moved  the  court  to  deny 
the  right  of  the  widow  to  an  allowance,  on 
the  ground  that  the  provisions  in  the  will 
were  exclusive  and  that,  having  accepted  the 
same,  she  was  not  entitled  to  the  statutory 
allowance.  This  motion  was  overruled,  and 
the  district  court  entered  Judgment  granting 
the  widow  $1^200,  in  accordance  with  the 
prayer  of  her  petition.  From  this  Judgment 
the  executrix  has  appealed,  and  the  only 
question  here  for  determination  la  whether 
or  not,  by  having  accepted  the  provlslona 
made  for  her  In  the  will,  the  widow  was  de- 
barred from  receiving  the  statutory  allow- 
ance.   The  statute  In  question  is  as  followa: 

"Section  5893:  The  court  shall,  if  necessary, 
make  an  allowance  to  the  widow  and  children 
under  fifteen  years  of  age  sufficient  to  maintain 
them  for  six  months  from  the  death  of  the  dece- 
dent." 

Section  2283,  Code  1915,  reads  as  follows: 
"As  soon  as  the  executors  are  possessed  of 
sufficient  means  over  and  alx>ve  the  expenses  of 
administration,  they  shall  pay  off  the  cnarges  of 
the  last  sickness  and  funeral  of  the  deceased, 
and  they  shall  next  pay  any  allowance  which 
may  be  made  by  the  court  as  provided  by  law 
for  the  maintenance  of  the  widow  and  chil- 
dren." 

Statutes  somewhat  similar  to  the  above 
will  be  found  in  many  of  the  states.  In 
Iowa  the  statute  reads  as  follows: 


»For  ou>«r 
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"The  court  BhaD,  if  neceau^,  Mt  off  to  the 
widow  and  children  of  the  decedent  under  fifteen 
years  of  age,  or  to  either,  sufficient  of  his  prop- 
erty of  such  kind  as  is  proper  to  support  them 
for  twelve  months  from  the  date  of  Dig  death." 

The  conrt  in  oonstmlug  this  statute  in 
the  case  of  Hamlltoa  v.  Hamilton,  148  Iowa, 
127,  126  N.  W.  776,  where  the  testator  gave 
all  of  hlB  property  to  his  wife  for  life,  with 
the  remainder  over  to  another  party,  said: 

"The  contention  of  appellant  that  the  accept- 
ance of  the  provisions  of  the  will  in  her  favor 
was  Inconsistent  with  her  right  as  snrviving 
widow  to  have  an  allowance  seems  not  to  be 
supported  by  the  language  of  the  statute  relating 
to  such  an  allowance,  nor  by  the  decisions  inter- 
preting such  statute." 

The  conrt  then  quotes  the  statute  and  pro- 
oeeda: 

"This  provision  is  clearly  intended  to  afford 
protection  to  the  widow  and  children  pending 
distribution  of  the  estate,  and  the  amount  thus 
applied  by  the  court  does  not  become  a  part  of 
the  estate  for  distribution,  nor  is  the  right  to  it 
an  interest  in  the  estate.  In  re  Miller's  BJstate, 
14S  Iowa,  120  [121  N.  W.  700].  In  that  case 
we  held  that  the  right  to  such  an  allowance  was 
not  cut  off  by  the  antenuptial  contract  by  which 
the  widow  had  agreed  to  accept  certain  speci- 
fied property  in  full  of  all  her  interest  in  the 
estate  of  her  husband.  We  think  the  reasoning 
in  tiiat  case  is  applicable  here.  The  acceptance 
of  the  provisions  of  the  will  in  her  favor  was 
not  inconsistent  with  the  relief  by  way  of  an 
allowance  of  temporary  support  for  a  year,  and 
the  widow  as  executrix  was  not  bound  to  account 
for  the  $300  received  under  such  allowance." 

In  the  ca^  of  Phelps  ▼.  Phelps,  72  111.  545, 
22  Am.  Rep.  149,  in  construing  a  similar  stat- 
ute, the  court  said: 

"The  law  also  charges  the  husband's  estate 
with  the  support  of  his  widow  and  his  children 
residing  with  her,  for  the  period  of  <»ie  year 
after  his  death,  at  least  to  the  extent  of  certain 
articles  of  property,  or  their  value  in  money. 
This  latter  right  is  one  created  by  positive  law, 
and  attaches  in  all  cases,  whether  there  is  suffi- 
cient property  or  not  to  pay  the  debts  of  the  de- 
cedent Being  a  statutory  right,  it  is  one  of 
which  the  husband  cannot  deprive  his  wife  and 
diildren,  no  more  than  he  can  relieve  himself  of 
his  obligation  to  support  them  while  living.  It 
is  in  no  case  affected  by  the  widow  renouncing 
or  failing  to  renounce  the  benefit  of  the  provi- 
sions made  for  her  in  the  will  of  her  husband, 
or  otherwise.  Our  laws  on  this  subject  have 
always  been  liberal,  but  the  tendency  of  more  re- 
cent legislation  is  to  enlarge  rather  thui 
abridge,  tlie  beneficent  provisions  in  this  regard. 
The  same  protection  has  been  extended  by  stat- 
utory enactments  to  the  minor  children  of  the 
decedent,  where  he  is  a  householder  at  the  time 
of  his  death,  and  leaves  no  widow. 

"The  right  of  the  wife  to  support  during  mar- 
riage is  not  an  interest,  strictly  sneaking,  in 
the  property  of  her  husband.  It  is  a  benefit 
arising  out  of  the  marital  relation  by  implica- 
tion of  law.  Treating  the  provision  which  the 
law  makes  for  the  widow  and  the  children  resid- 
ing with  her,  by  the  allowance  of  specific  arti- 
cles of  property,  as  a  means  of  support,  it  can- 
not be  said  to  be  an  interest  in  the  property  it- 
sdf  of  the  husband.  It  comes  within  no  defini- 
tion of  property.  It  is  a  benefit  created  in  their 
favor  by  positive  law,  and  adopted  for  reasons 
deemed  wise  and  politic." 

The  Supreme  Conrt  of  Michigan  has  given 
the  same  construction  to  a  similar  statota 
See  the  cases  of  Pulling  r.  Durfee,  86  Midi. 


34,  48  N.  W.  48 ;  Bacon  y.  Judge  of  Protmte, 
100  Mich.  183.  58  N.  W.  835 ;  Hill  t.  B:ala- 
mazoo  Probate  Judge,  128  Mich.  77,  87  N.  W. 
113.  In  the  latter  case,  the  syllabns  reads  as 
follows: 

"A  widow,  by  electing  to  take  under  tlie  will  of 
her  husband,  which  pves  her  a  life  estate  in 
his  realty  'in  lieu  of  all  other  rights,  claims,  and 
demands  which  she  may. have  in  or  against'  hia 
estate,  does  not  waive  her  right  to  an  allow- 
ance under  3  Comp.  Laws,  t  ^88,  for  her  sup- 
port during  the  progress  of  tue  settlement  of  the 
esUte." 

Other  eases  holding  likewise  might  be  cit- 
ed, but  we  do  not  deem  it  necessary.  Under 
the  statute  in  question,  as  is  clearly  Aown 
by  the  adjudicated  cases,  the  allowance  to 
the  widow  or  minor  children  is  independent 
of  any  provisions  made  by  the  will  for  such 
dependents.  The  husband  or  father,  if  he  so 
elected,  is  powerless  to  deprive  the  court  of 
the  right  to  make  the  allowance  or  regulate 
the  same  in  any  manner.  The  purpose  of  the 
statute  is  to  provide  adequate  support  and 
maintenance  for  the  dependent  wife  and  cbil- 
dren  during  the  process  of  the  settlement  of 
the  estate  and  until  such  time,  presumptive- 
ly, as  they  receive  the  provisions  made  for 
them  by  the  law  or  under  the  wilL  TUe  qnes- 
tlon  as  to  whether  or  not  an  allowance  shall 
be  made  and  .the  amount  of  the  same  rests 
in  the  discretion  of  the  probate  Judge  in  the 
first  instance,  or  the  district  court  upon  ap- 
peal, and  is  not  subject  to  review  by  the  ap- 
pellate court,  except  for  the  gross  abuse 
thereof.  In  the  present  case,  it  appears  that 
the  executrix  had  failed  to  pay  to  the  widow 
the  $5,000  requited  to  be  paid  immediately 
upon  the  death  of  the  testator.  The  widow 
was  without  means  of  support.  GRiis  being 
true,  the  probate  court  properly  allowed  her 
such  sum  as  was  shown  to  be  necessary  for 
her  support  for  the  statutory  period.  Far 
the  reasons  stated,  the  Judgment  wUl  be  af- 
firmed;   and  it  is  so  ordered. 

HANNA.  O.  J.,  and  PARKER,  J.,  ooncar. 


(22  N.  U.  58S> 
STATE  V.  McORACKEN.    (No.  1968.) 

(Supreme  Court  of  New  Mexico.    June  28,  1917. 
Rehearing  Denied  Aug.  17,  1917.) 

(SyHahut  ly  the  0«wt.) 

1.  OsnniTAi,  L>AW  «=»581,  llSl— TbiaIt— Coir- 

nnuANCES. 

The  granting  of  a  motion  for  continoanoe  is 

within  the  exercise  of  the  sound  discretion  of 

the  trial  court,  and  su(^  discretion  will  not  be 

reviewed,  in  the  absence  of  a  gioas  abuse  thereof. 

2.  Cbixinai.  Law  «=3670  —  TaiAl,  —  Bzci.tt- 
siOH  OF  Btidercb— Review. 

As  a  general  rule,  in  order  to  reserve  an 
available  obJocti<Hi  to  the  exclusion  of  evidence, 
a  proper  quesdoa  must  be  asked,  and,  on  ob- 
jection thereto^'  an  offer  must  l>e  made  at  the 
time,  showing  what  evidence  will  be  given  if 
tho  witness  is  permitted  to  answer,  the  purpose 
and  object  of  the  testimony  sought  to  be  in- 
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trodaced,  and  all  the  facts  neceBBary  to  eatab- 
Ush  !t8  admiasibinty. 

3.  Homicide  «=>124— Defensk»— PBETXimoir 
or  Tbespabs. 
One  cannot  defend  hia  propertj,  other  than 
hia  habitation,  to  the  extent  of  killing  the  ag- 
srcesor,  for  the  mere  purpose  of  preventing  a 
trespass.  Held,  where  a  homidde  grew  out  of  a 
dispute  between  two  parties  as  to  the  right  to 
the  possession  of  a  strip  of  land,  the  rightful 
claimant  thereto  had  not  the  right  to  slay  tho 
other  party,  in  order  that  he  might  enter  there- 
on and  construct  a  fence,  and  an  instruction 
tendered  to  the  court  to  the  effect  that  appellant 
had  the  right  to  enter  thereon  and  construct  a 
fence  was  properly  modified  by  the  court,  by 
adding  the  words,  "if  he  could  do  so  peaceably 
and  without  force." 

Appeal  from  District  Court,  Valencia 
Ckjunty;  Mechem,  Judge. 

Siflney  J.  McCracken  was  convicted  of 
murder  la  the  second  degree,  and  he  appeals. 
Affirmed. 

H.  M.  Dow,  of  Roswell,  for  appellant  H. 
S.  Bowman,  Aast  Atty.  Gen.,  for  the  State. 

ROBERTS,  J.  The  grand  jury  of  Socorro 
county  returned  an  Indictment  against  appel- 
lant, charging  him  with  the  crime  of  murder. 
Hie  venue  of  the  case  was  changed  to  Valen- 
cia county,  and  a  trial  resulted  in  a  verdict 
of  guilty  of  murder  in  the  second  degree,  up- 
on whlcli  judgment  was  rendered,  from  which 
this  appeal  is  prosecuted. 

[11  Appellant  assigns  as  his  first  ground 
of  error  the  overruling  by  trial  court  of  his 
motion  for  continuance.  Continuance  was 
asked  on  the  ground  of  the  absence  of  three 
material  witnesses,  Sullivan,  White,  and 
Tafoya;  Sullivan  and  Tafoya  both  being 
alleged  to  have  been  eyewitnesses  to  the  diffi- 
culty which  led  to  the  death  of  the  deceased. 
It  appears  from  the  affidavits  filed  and  the 
record  in  the  .cose  that  the  testimony  which 
It  is  claimed  the  absent  eyewitnesses  would 
testify  to  would  have  been  only  cumulative 
and  tmder  all  the  authorities  the  denial  of 
the  motion  for  continuance  under  such  cir- 
cumstances would  not  be  considered  as  prej- 
udicial error.  Aside  from  this  fact,  an  ex- 
aminati«xi  of  the  motion  and  the  affidavit 
supporting  the  same  disclose  that  they  are 
insufficient,  in  that  there  is  no  statement 
therein  contained  that  any  subpoena  was  is- 
sued for  any  of  the  witnesses  named,  all  of 
whom  lived  in  this  state,  and  therefore  there 
was  no  showing  of  diligence  on  the  part  of 
the  appellant,  such  as  the  law  requires. 
It  has  been  repeatedly  held  by  this  court 
that  the  granting  of  a  motion  for  a  contin- 
uance is  within  the  exercise  of  the  sound  dis- 
cretion of  the  trial  court,  and  that  such  dis- 
cretion will  not  be  reviewed,  in  the  absence  of 
a  gross  abuse  thereol  State  ▼.  Pruett,  160 
Pac.  302,  and  authorities  cited. 

[2]  It  is  next  urged  that  the  court  erred  in 
sustaining  the  objection  of  the  district  attor- 
ney to  the  question  of  counsel  for  appellant 
relative  to  the  conversation  had  between  the 


defendant  and  the  deceased  ccmcemlng  the 
fence  between  the  land  of  the  defoidant  and 
the  homestead  of  the  deceased,  over  which 
the  difficulty  arose.  As  there  Is  nothing  in 
the  record  to  show  what  the  answer  of  the 
witness  would  have  been,  and  what  testimony 
he  would  have  given,  we  are  unable  to  say 
whether  or  not  the  sustaining  of  the  objec- 
tion to  the  question  was  error.  In  order  for 
the  appellant  to  raise  the  question  as  to  the 
propriety  of  the  ruling  of  the  court  upon  the 
sustaining  of  the  objection  to  the  question,  it 
was  necessary  for  him  to  make  a  tender  of  the 
testimony  which  he  expected  to  elicit  by  the 
interrogatory.  Had  counsel  made  a  tender  of 
the  testimony  which  would  have  been  covered 
by  the  answer  to  the  question,  and  it  had 
appeared  therefrtHU  that  the  defendant  and 
the  deceased  had  had  a  prior  difficulty  in 
regard  to  the  line  between  the  lands  claimed 
by  each,  then  it  is  possible  that  the  testimony 
should  have  been  admitted.  Counsel  failing, 
however,  to  make  a  tender,  leaves  the  court 
without  any  Information  concerning  the  rele- 
vancy of  the  answer,  and  under  these  drcum- 
Btances  it  will  be  assumed  that  the  ruling  of 
the  trial  court  was  correct.  The  necessity 
for  the  tender  of  testimony  where  an  objec- 
tion to'  a  question  is  sustained  is  stated  in  3 
a  J.  p.  825,  I  736,  as  follows: 

"As  a  general  rule,  in  order  to  reserve  an 
available  objection  to  the  exclusion  of  evidence, 
a  proper  question  must  be  asked,  and,  on  objec- 
tion thereto,  an  offer  must  be  made  at  the  time 
showing  what  evidence  will  be  given  if  the  wit- 
ness is  permitted  to  answer,  tno  purpose  and 
object  of  the  testimony  sought  to  be  introduced, 
and  all  the  facts  necessary  to  establish  its  ad- 
missibility." 

In  2  Elliott  on  Evidence,  p.  164,  i  886,  we 
find  the  rule  stated  as  follows: 

"If  a  question  is  objected  to,  or  a  witness  chal- 
lenged as  incompetent,  a  statement  of  the  evi- 
dence expected  to  be  elicited  may  be  offered,  if 
the  court,  in  its  discretion,  sees  fit  to  permit  it, 
notwithstanding  the  presence  of  the  jury.  But 
documentary  evidence,  if  objected  to,  ought  to 
be  presented  to  the  judge  for  his  ruling  before 
it  is  read  in  the  presence  of  the  Jury,  and  it  is 
customary  and  proper  for  the  trial  court  to  re- 
quire all  offers  of  evidence,  after  objection,  to 
be  made  out  of  the  hearing  of  the  jury.  The 
offer  should  specifically  state  the  facts  whidi 
counsel  expects  to  show  in  answer  to  the  ques- 
tion propounded  to  the  witness.  This  is  propier, 
in  order  to  enable  the  trial  court  to  determine 
whethor  the  testimony  is  competent,  and  is  nec- 
essary, where  the  objection  is  sustained,  to 
present  any  question  on  appeal." 

The  Supreme  Court  of  the  territory,  in 
passing  upon  a  similar  question  in  the  case 
of  Palatine  Insurance  Co.  v.  Santa  Fd  Mer- 
cantile Co.,  13  N.  M.  241,  82  Pac.  363,  in  an 
opinion  by  Mr.  Justice  Parker,  followed  the 
rule  as  laid  down  In  Elliott  on  Evidence,  su- 
pra. That  the  rule  is  the  same  in  criminal 
as  in  civil  cases,  see  State  v.  Barker,  43  Kan. 
262,  23  Pac.  575. 

In  view  of  the  failure  to  state  to  the  court 
what  testimony  would  be  adduced  by  the 
question,  and  the  failure  to  tender  the  tes- 
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tlmony  to  the  coart,  we  are  unable  to  deter> 
mine  wbethw  or  not  the  answer  to  the  ques- 
tion propounded  would  bare  been  material, 
and  In  view  of  the  further  fact  that  the  rul- 
ings of  the  court  are  presumed  to  be  correct, 
unless  shown  to  be  otherwise,  we  are  requir- 
ed to  hold  that  there  was  no  error  In  the  sus- 
taining of  the  objection  to  the  question,  and 
therefore  that  the  appellant's  second  assign- 
ment of  error  Is  without  merit. 

[3]  Appellant's  third  ground  of  error  Is 
based  upon  the  refusal  of  the  court  to  give 
InstructloD  numbered  1  as  tendered  and  the 
giving  of  such  instruction  as  modified.  The 
tendered  Instruction  read  as  follows: 

"The  court  instructs  the  jury  that  under  the 
facts  of  this  caso  the  defendant  has  a  right  to 
the  land  designated '  on  the  plat.  State's  Exhibit 
No.  1,  as  state  lands,  and  that  he  had  a  right 
to  go  upon  said  land,  either  in  person  or  by  his 
employes,  and  construct  a  fence  thereon,  and 
that  if,  while  engaged  in  so  doing,  tho  deceased 
undertook  to  drive  him  away  with  a  gun  or  oth- 
er arms,  and  assaulted  him  while  so  engaged  in 
said  worlc,  the  defendant  had  a  perfect  right  to 
resist  such  assault,  and  to  defend  himself  and 
his  property  by  the  use  of  such  force  as  was 
necessary;  and  if  the  defendant  did  no  more 
than  to  defend  himself  and  said  property  against 
the  attacks  and  assaults  of  tno  deceased,  he 
would  be  guilty  of  no  olfense  under  the  law,  even 
though  the  encounter  resulted  in  the  death  of 
the  deceased." 

Apparently  the  Instruction  was  modified 
by  tne  court  by  the  Insertion  of  the  words 
"If  he  could  do  so  peaceably  and  without 
force"  after  the  words  "construct  a  fence 
thereon."  Api>ellant  contends  that  the 
court's  charge  was  that  defendant  had  a 
right  to  the  land  upon  which  the  defendant 
was  constructing  a  fence,  and  therefore  It 
was  Incorrect  statement  of  the  law  for  the 
court  to  say  that  the  defendant.  In  person  or 
by  his  employ^,  had  the  right  to  go  upon 
said  land  and  construct  the  fence,  if  he  could 
do  so  "peaceably  and  without  force,"  as  It 
Implies  that  he  could  not  do  so  otherwise; 
It  apparently  being  appellant's  contention 
that  he  had  the  right  to  use  such  force  as 
was  necessary  to  enable  blm  to  enter  upon 
the  land  and  construct  his  fence,  even  to  the 
extent  of  taking  the  life  of  any  person  re- 
sisting bis  entry.  Under  the  facts  in  this 
case^  the  Instruction  given,  in  this  regard, 
is  not  subject  to  criticism.  While  the  evi- 
dence conclusively  establishes  the  fact  that 
appellant  was  entitled  to  the  posseesimi  of 
the  land  by  virtue  of  a  lease  or  agreement 
of  purchase  from  the  state,  still  It  appears 
that  deceased,  Tafoya,  had  theretofore  been 
farming  or  cultivating  the  land  In  question, 
and  was  apparently  claiming  ownership  or 
the  right  to  the  possession  of  the  land.  Ap- 
pellant, on  the  morning  of  the  homicide,  sent 
his  son  and  another  man  to  the  scene  of  the 
difficulty  for  the  purpose  of  digging  post 
holes.  Tafoya  saw  them,  and  went  to  where 
they  were,  and  ordered  them  to  desist.  They 
continued  digging  the  holes,  which  Tafoya 


filled  immedlatdy  with  earth.  Thereupon 
the  son  returned  to  his  father's  house  and 
advised  him  as  to  the  actions  of  Tafoya, 
whereupon  appellant  armed  himself  with  a 
rifle  and  repaired  to  the  place  where  the 
lulling  occurred.  We  do  not  believe  that  the 
law,  under  such  circumstances,  would  have 
Justified  the  appellant  In  using  force  to  the 
extent  of  taking  human  life  in  order  that  he 
might  assert  his  dominion  over  the  property 
In  question.  In  Wharton  on  Homldde  (3d 
Ed.)  I  526,  it  is  said: 

"While  the  law  justifies  the  taking  of  life 
when  necessary  to  prevent  the  commission  of 
a  felony,  one  cannot  defend  his  property,  other 
than  his  habitation,  to  the  extent  of  trilling  the 
aggressor  for  the  mere  purpose  of  preventmg  a 
trespass.  Rather  than  slay  the  aggressor  to 
prevent  a  mere  trespass,  he  should  yield  and 
appeal  to  the  courts  for  redress." 

See,  also,  to  the  same  effect,  Mlcble  on 
Homldde,  {  124. 

Appellant  knowing  that  Tafoya  claimed 
the  right  to  the  possession  of  the  land  upon 
which  be  desired  to  erect  the  fence,  if  he 
could  not  obtnln  peaceable  ix>ssession  thereof, 
the  courts  afforded  him  ample  ranedy.  He 
could  not  take  the  law  into  his  own  hands, 
and  with  force  of  arms  maintain  his  right 
to  the  possession  of  the  property.  In  the 
case  of  Carpenter  v.  State,  62  Ark.  288,  36 
S.  W.  900,  In  discussing  the  question.  It  Is 
said: 

"But  the  right  to  defend  property  against  one 
who  manifestly  intends  or  endeavors,  by  vio- 
lence or  surprise,  to  commit  a  known  felony,  to 
the  extent  of  slaying  the  aggressor,  does  not  in- 
clude the  right  to  defend  it  to  the  same  extent, 
where  there  is  no  intention  to  commit  a  fel- 
ony. A  man  may  nse  force  to  defend  his  real 
or  personal  property  in  his  actual  possession 
against  one  who  endeavors  to  dispossess  him 
without  right,  taking  care  that  the  force  nsed 
does  not  exceed  what  reasonably  appears  to  be 
necessary  for  the  purpose  of  defense  and  pre- 
vention. But,  in  the  absence  of  an  attempt  to 
commit  a  felony,  ho  cannot  defend  his  property, 
except  his  habitation,  to  the  extent  ot  killing 
the  aggressor  for  die  purpose  of  preventing  a 
trespass ;  and,  if  he  should  do  ao,  he  would  be 
guilty  of  e  felonious  homicide.  life  is  too  valu- 
able to  be  sacrificed  solely  for  the  protection  of 
property.  Rather  than  slay  the  aggressor  to 
prevent  a  mere  trespass,  when  no  felony  is  at- 
tempted, he  should  yield,  and  appeal  to  the 
courts  for  redress.  Ordinarily  the  killing  allow- 
ed in  tho  defense  of  proper^  is  soldy  for  the 
prevention  of  a  felony." 

The  court  in  its  instructions  correctly  stat- 
ed the  law  of  self-defense  applicable  to  the 
facts  in  the  case,  and  conuultted  no  error 
In  modifying  the  instructions  In  question  in 
the  regard  stated. 

It  is  lastly  insisted  that  the  eivldence  falls 
to  support  the  verdict  There  was  ample 
evidence,  introduced  by  the  state,  which.  If 
believed  by  the  Jury,  warranted  the  verdict 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;   and  it  is  so  ordered. 

HANNA,  0.  J.,  and  PARKER,  J.,  OHiGar. 
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C!0.     (No,  1970.) 
(Supreme  Court  of  New  Mexico.    July  80, 1017.) 

(Byllabua  by  the  Court.) 

1.  ElECTBICITT  ^=3ll  —  DlSOONTIirUAROB  OF 

Sebvicb— Gbounds. 
A  water  or  electric  light  company,  engaged 
in  supplying  water  or  light  to  residents  of  a 
municipality  under  a  franchise  from  such  munic- 
ipality, cannot  lawfully  refuse  to  famish  such 
service  to  a  consumer,  because  such  consumer 
declines  to  pay  for  past-due  senrice  for  some 
other  and  independent  aae,  or  at  some  other 
place  or  residence. 

2.  Electbioitt  «=»11—Sbbvioe8— Payment. 

Such  a  company  has  the  right  to  demand 
payment  in  advance,  or  a  reasonable  deposit  to 
secure  payment  for  tiie  contemplated  service. 

3.  EUtCTBICITY  «=»11— Paticbnt— DiaCOHTIW- 
UAKCK  or  Sebvice. 

A  public  service  corporation  cannot  cut  oSa 
supply  of  water  or  electricity  to  enforce  a  pay- 
ment of  a  disputed  claim. 

Appeal  from  District  Court,  Chares  Coun- 
ty; McClure,  Judge. 

Action  by  B.  F.  Miller  against  tbe  Roswell 
Oas  ft  Blectrlo  Cranpany.  Judgment  for 
plaintiff,  and  defendant  appeals.    AiBrmed. 

Hiram  M.  Dow,  of  Roswell,  for  appel- 
lant. O.  O.  Askren,  of  RosweU,  for  appd- 
lee. 

ROBERTS,  J.  Appellant,  at  and  prior  to 
tbe  Institution  of  this  action  in  the  court  be- 
low, was  a  public  service  corporation,  en- 
gaged in  supplying  electric  current  to  the 
inhabitants  of  the  city  of  Roswell,  this  state. 
Appellee  was  the  proprietor  of  a  pool  ball 
In  such  city,  and  on  or  prior  to  March  2, 
1915,  sent  one  of  his  employes,  John  lu 
Weaver,  to  the  office  of  appellant  to  make  a 
deposit  and  arrange  to  have  the  current  sup- 
plied to  sold  building.  Tbe  rules  of  tbe  com- 
pany required  tbe  applicant  to  sign  a  wiit^ 
ten  contract.  Weavex,  without  disclosing 
that  he  was  acting  for  appellee,  signed  the 
usual  form  contract  for  light  at  the  pool 
ball.  The  contract  so  signed  contained  the 
following  provision: 

"That  all  applications  not  made  by  proi>erty 
owners  may  be  required  to  make  a  deposit. 
That  the  company  may  retain  any  deposit  and 
apply  the  same  upon  bills  or  any  indebtedness 
to  the  company." 

Upon  the  signing  of  the  contract  the  com- 
pany began  to  supply  electricity,  and  contin- 
ued so  to  do  for  a  month  or  so.  later,  it 
demanded  an  additional  deposit  of  $5,  which 
Was  made.  Thereafter  It  demanded  of  Weav- 
er payment  of  a  bill  theretofore  contracted 
by  him  for  wiring  a  house,  having  no  con- 
nection whatever  with  the  pool  hall.  At  the 
time  the  demand  was  made  Weaver  told  the 
agent  of  appellant  tbat  be  had  no  connec- 
tion with  tbe  pool  ball  further  than  being  an 
employe  of  Miller,  tbe  appellant,  that  MlUer 
was  the  proprietor,  and  that  be  (Weaver) 
had  made  the  contract,  signed  the  appllca- 


Appellant  appropriated  tbe  $10.00  so  de- 
posited for  the  indebtedness  owing  It  by 
Weaver,  and  cut  off  the  current  from  appel- 
lee's place  of  business.  This  action  was  in- 
stituted by  appellee  to  compel  appellant  to 
furnish  current  for  said  pool  room  and  for 
damages. 

11, 2]  Appellant  defended  upon  tbe  ground: 
First,  that  Miller  was  not  the  proprietor  of 
said  pool  hall;  second,  tbat  Miller  was  an 
undisclosed  principal,  and  that  Weaver,  whq 
signed  the  contract,  was  indebted  to  It  In  tbe 
amount  of  $15.00  for  wiring  done,  and  that 
it  appropriated  the  deposit  In  pa.Tt  payment 
of  such  past-due  indebtedness;  and,  third, 
that  Miller  was  theretofore  Indebted  to  It  for 
current  furnished  prior  to  the  signing  of 
the  application,  and  that  It  had  appropriated 
the  deposit  for  such  past-due  Indebtedness. 

As  to  the  first  defense,  there  is  no  aues- 
tlon  made  here  as  to  the  sufficiency  of  the 
evidence  to  show  that  Miller  was  the  pro- 
prietor of  the  pool  ball,  or  .that  he  In  fact 
furnished  the  money  and  that  the  contract 
was  made  for  bis  benefit  Weaver  having 
failed  to  disclose  that  he  was  acting  for 
Miller  when  he  signed  the  contract,  of  course 
the  company  had  the  right,  as  against  Mil- 
ler, to  every  defense  arising  under  the  terms 
of  the  contract  which  existed  in  its  favor 
against  the  agent  at  the  time  Miller  inter- 
posed and  demanded  performance  to  himself. 
Mechem  on  Agency  (2d  Ed.)  §  2074.  It 
Weaver  owed  to  It  a  past-due  debt,  which 
it  lawfully  had  the  right  to  deduct  from  the 
deposit  made,  or  to  apply  tbe  dei)oslt  toward 
paying,  then  appellee  would  be  bound  to  sub- 
mit to  such  deduction,  because  of  the  non- 
disclosure of  the  agency.  The  question  to  be 
decided,  then,  is  whether  tbe  appellant  had 
the  right,  as  against  Weaver,  to  deduct  the 
wiring  bill  from  the  deposit  made  to  secure 
current  for  the  pool  hall.  The  authorities 
are  uniform  to  the  effect  that  a  refusal  to 
furnish  water  or  light  cannot  be  sustained 
merely  because  the  consiuner  declines  and 
refused  to  pay  for  past-due  service  for  some 
other  and  independent  use,  or  at  some  other 
place  or  residence.  See  tbe  case  of  Hatch  v. 
Consumers'  Co.,  17  Idaho,  204,  104  Paa  670, 
40  L.  R.  A.  (N.  S.)  263,  and  note.  That  it 
has  the  right  to  demand  payment  In  ad- 
vance, or  a  reasonable  deposit  to  secure  pay- 
ment for  the  contemplated  service,  is  imdls- 
puted,  but  it  cannot  refuse  to  furnish  serv- 
ice to  a  building  or  residence  because  the 
proposed  consumer  owes  It  a  past-due  obli- 
gation for  service  at  some  other  and  distinct  . 
place,  or  for  some  other  service.  For  the 
collection  of  such  accounts  the  law  affords 
public  service  companies  the  same  remedies 
enjoyed  by  others.  Water  and  light  are  in- 
dispensable, and  companies  engaged  In  sup- 
plying such  commodities  undertake  to  do  so 
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have  no  rlgbt  to  withhold  such  service  for 
the  purpose  of  enforcing  the  payment  of 
past-due  Indebtedness,  unless  such  Indebted- 
ness Is  Incurred  for  the  current  use  of  the 
same  upon  the  premises  suK>lled.  In  this 
case  appellant  had  no  right  to  deduct  the 
wiring  bill  owing  by  Weaver  from  the  de- 
posit made  by  him,  so  the  fact  that  be  did 
not  disclose  his  principal  loses  its  impor- 
tance. 

It  Is  argued,  however,  that  the  contract 
which  the  company  required  him  to  sign  gave 
it  unqualified  right  to  deduct  any  past-due 
Indebtedness  owing  by  the  applicant  to  the 
company.  We  have  quoted  the  provisions  of 
the  contract  under  which  the  right  is  claim- 
ed. If  the  contract  be  given  the  construc- 
tion, in  this  regard,  demanded  by  appellant, 
the  result  would  be  tliat  it  was  exacting  from 
its  consumers  something  to  which  It  was  not 
entitled  under  the  law.  We  do  not  so  con- 
Btme  it.  The  provisions  that  the  company 
mi^t  retain  any  deposit  and  apply  it  upon 
bills  or  indebtedness  to  the  company  simply 
meant  that  it  might  retain  and  apply  the 
deposit  upon  any  Indebtedness  accruing 
under  the  contract  This  was  the  extent  of 
its  legal  right,  and  presumably  it  intended 
to  exact  nothing  more. 

[3]  Nor  was  the  appellant  entitled  to  de- 
duct the  prior  bill  against  appellee  from 
this  deposit.  This  claim  was  disputed  and 
the  law  Is  well  settled  tliat  a  public  service 
corporation  cannot  cut  ofT  a  supply  of  wa- 
ter or  electricity  to  enforce  payment  of  a 
disputed  claim.  See  the  cases  cited  in  note 
to  the  case  of  Hatch  v.  Consumers'  Co.,  40 
li.  B.  A.  (N.  S.)  263. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed ;   and  it  la  so  ordered. 

BANNA,  O.  J.,  and  PABKBR,  J^  concur. 


(22  N.  M.  598) 

GARCIA  V.  LUCERO.     (No.  2020.) 

(Supreme  Court  of  New  Mexico.    July  30, 1917.) 

(SyUabiu  ly  the  Court.) 

BLKcnoNS  9=3286  —  Contest  —  Nones  ^ 
"    Allkoations  and  Pboof. 

Under  the  provisions  of  section  2070,  C!ode 
1916,  it  is  the  duty  of  the  district  court  in  an 
election  contest  to  accept  as  true  tlie  facts  al- 
leged in  the  notice,  and  not  denied  by  tlie  con- 
testee  in  his  answer,  filed  within  20  days,  and  no 
proof  is  required  to  support  such  undenied  alle- 
gations. 

Appeal  from  District  Court,  Mora  County; 
D.  J.  Leahy,  Judge. 

Election  contest  by  Jose  Garcia  against 
Juan  J.  Liucero.  Judgment  for  contestee, 
and  contestant  appeals.  Reversed  and  re- 
manded, with  direction  to  enter  Judgment  for 
the  contestant. 


for  appellee. 

ROBERTS,  J.  Appellant  instituted  a  con- 
test In  the  district  court  of  Mont  countr  to 
CMitest  the  election  of  the  appellee  to  the  of- 
fice of  school  director  of  school  district  No. 
25,  in  the  county  of  Mora,  this  state  His 
petition  was  filed  within  the  time  required 
by  section  2070,  Code  1915,  and  tliat  the  same 
stated  facts  sufficient  is  not  qoestlonai. 
Section  2073,  Code  1915,  reads  as  follo«»: 

"The  respondent  shall  file  his  answer  to  the 
notice  of  contest,  and  serve  a  copy  thereof  on 
the  contestant  within  twenty  days  from  aa-l 
after  the  service  of  such  notice  of  contest  upoi 
him,  exclusive  of  the  day  of  snch  service:  ani 
any  material  fact  alleged  in  the  notice  of  con- 
test, not  specifically  denied  by  the  answer,  witliiii 
the  time  aforesaid,  shall  be  taken  and  coosideted 
as  true." 

Appellee  filed  an  answer,  whldi  upon  mo- 
tion was  stricken.  Thereupon  appellant  ask- 
ed the  court  to  enter  Judgment  for  liim  upon 
notice  of  contest.  This  the  court  refused  to 
do,  holding  that  it  was  Incumbent  upon  ap- 
pellant to  introduce  proof  to  supiwrt  the 
allegations  of  his  notice.  In  view  of  the 
language  of  the  statute,  this  was  error.  The 
statute  says  that: 

"Any  material  fact  alleged  in  the  notice  iit 
contest  not  specifically  denied  by  the  answer 
within  the  time  aforesaid,  shall  be  taken  and 
considered  as  true." 

Where  the  material  facts  aUeged  in  the 
notice  of  contest  are  not  denied  by  the  an- 
swer, it  is  not  Incumbent  upon  the  contestant 
to  introduce  proof  to  sustain  sucb  allega- 
tions, but  such  facts  so  alleged  must  be  ae- 
c^ted  as  true  by  the  court  as  provided  by 
section  2070,  sapra. 

For  the  reason  stated  the  Judgment  will 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  the  district  court  to  enter 
Judgment  for  the  contestant;  and  It  Is  •> 
ordered. 

HANNA,  a  J.,  and  PABKEB,  J^  cancgr. 


OS  N.  IL  wi 
LEVERS  V.  ATCHISON,  T.  ft  S.  F.  RT.  Ca 

(No.  1950.) 
(Supreme  Court  of  New  Mexico.    July  30, 191TJ 

(Syttabtu  by  the  OMurt.) 

1.  Oakbikbs  «=»88  —  "Dkuvkkt"  —  Pi.aci 
—Possession. 
A  delivery  of  property,  transported  by  a 
common  carrier,  to  the  consignee,  is  not  suda, 
and  does  not  become  effectual,  ontil  the  coc- 
signee  is  placed  In  actual  or  constmetiv*  pos- 
session of  the  property.  Property,  transpuit- 
ed  in  carload  lots,  may  be  delivered  by  the  plac- 
ing of  tho  cars  in  Which  such  property  is  load- 
ed upon  a  siding  or  other  convenioit  {dace  fee 
unloading,  at  its  destination,  and  the  snrresder 
by  the  railroad  company  of  its  dominioB  artz 
the  same  to  the  consignee.  Delivery  is  not  ef- 
fectuated by  the  railroad  company  placing  t^ 
car  upon  the  privately  oitned  swit^  vt  the  eos- 
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tending  to  show  an  intent  thereby  to  surrender 
possession  and  control  over  the  (foodB,  and 
"where  the  consignee,  before  he  become  entitled 
to  the  goods  in  snch  car,  was  required  to  take 
Tip  a  bill  of  lading  therefor,  by  paying  a  draft 
attached  thereto,  and  such  consignee  did  not 
assume   control  orer  such  car,   or  attempt  to 

do  BO. 

[E!d.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  DellTery,] 

2.  Cabbiess   9=>88— Deuvkbt— Bstopfei.. 

A  railroad  company  is  not  estopped  to  deny 
delivery  by  reason  of  the  fact  that  its  agent 
mailed  to  the  shipper  a  post  card,  on  a  printed 
form  supplied  by  the  shipper,  stating  that  the 
goods  had  been  deUvercd,  and  where  subsequent 
communications  between  the  shipper  and  the 
consignee  clearly  showed  there  had  been  no  do- 
llTery. 

Appeal  from  District  Oonrt,  Cbaves  Coun- 
ty ;  McClure,  Judge. 

Action  by  R.  E.  Leyera  against  the  Atchi- 
son, Topeka  &  Santa  F6  Hallway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversed,  with  direction  to  enter 
Judgment  for  defendant. 

W.  C.  Rdd,  C.  M.  Botts,  and  G.  S.  Downer, 
all  of  Albuquerque,  for  appellant  CL  O. 
Thompson,  of  Roswell,  for  appellee. 

ROBERTS,  J.  Appellee,  plalntltT  In  the 
court  below,  on  April  20,  1915,  shipped  over 
the  road  of  the  appellant  to  Nacogdoches,' 
Tex.,  three  carloads  of  alfalfa  hay.  The  cars 
were  shipped  to  appellee,  with  directions  to 
notify  the  Nacogdoches  laevator  Company. 
Bills  of  lading  covering  each  car,  with  drafts 
attached,  were  sent  to  the  bank  at  Nacog- 
doches, with  orders  that  upon  the  payments 
of  the  drafts  the  bills  of  lading  should  be  sur- 
rendered to  the  Nacogdoches  Elevator  Com- 
pany. At  the  time  of  the  shipment  of  these 
cars,  the  plaintiff  mailed  to  the  agent  of  the 
Houston,  East  &  West  Texas  Railway  Com- 
pany at  Nacogdoches  double  perforated  post 
card  notices,  one  for  each  car.  On  the  back 
side  of  these  cards  was  a  statement  of  the 
date  of  shipment,  the  number  of  the  car,  and 
the  name  of  the  consignee,  together  with  the 
request.  If  the  car  was  for  any  reason  re- 
jected, to  wire  the  shipper,  and,  when  the 
car  was  delivered,  to  flU  In  the  attached  re- 
turn card  and  return  to  the  shipper  by  first 
mail. 

The  Nacogdoches  Blevator  Company's 
warehouse  was  located  ui>on  a  side  track  of 
about  1,200  feet  in  length.  Of  this  track  the 
center  portion  of  400  feet  Just  opposite  the 
warehouse  was  owned  and  controlled  by  the 
elevator  company.  The  two  ends,  each  of 
aboo'  400  feet,  were  owned  and  controlled  by 
the  Houston,  East  &  West  Texas  Hallway 
Company,  and  used  as  storage  tracks  by  It.  At 
the  time  of  the  delivery  there  was  no  switch 
engine  located  at  Nacogdoches.  Tbe  cars  In 
question  arrived  at  Nacogdoches  on  May  5th, 
and  were  kicked  In  on  the  east  end  of  the  side 
track  leading  to  the  elevator  company's  ware- 


track  owned  by  the  elevator  company  or  on 
the  railway  company's  line ;  but  we  shall  as- 
sume, for  the  purpose  of  this  case,  that  they 
were  on  the  part  owned  by  the  elevator  com- 
pany. It  Is  prefer  here  to  state  that  the 
railroad  company  frequently  employed  the 
siding  owned  by  the  elevator  company  for 
the  purpose  of  storing  cars,  when  the  same 
was  not  In  use  by  the  elevator  company.  On 
the  morning  of  the  6th  day  of  May,  1916, 
the  elevator  company  was  given  notice  of  the 
arrival  of  tbe  cars.  In  compliance  with  tbe 
law,  and  for  the  purpose  of  fixing  the  date 
of  the  accrual  of  demurrage  In  the  event  the 
cars  were  ultimately  accepted.  The  agent  of 
the  railway  company  at  Nacogdoches,  on  the 
7th  day  of  May,  filled  out  the  return  post 
cards  sent  him  by  appellee,  In  which  he  stat- 
ed that  tbe  two  cars  in  question  In  this  suit 
had  been  delivered  to  the  Nacogdoches  Ele- 
vator Company. 

The  waybill  covering  the  cars  in  question 
did  not  authorize  an  inspection  of  the  cars 
before  acceptance.  The  elevator  company 
took  up  the  bill  of  lading  upon  tbe  first  car 
that  arrived  and  unloaded  it  This  company 
contended  that  the  hay  was  not  up  to  tbe 
standard  ordered  by  it  and  tbe  company 
thereupon  notified  the  agent  of  the  railway 
company  at  Nacogdoches  that  it  would  not 
accept  the  other  cars  without  Inspection. 
The  elevator  company  wired  appellee,  asking 
for  tbe  right  to  Inspect  tbe  other  two  cars 
upon  siding,  and  this  telegram  was  received 
by  appellee  prior  to  the  receipt  of  the  card 
from  the  agent  stating  that  the  cars  had  been 
delivered.  Appellee,  In  reply,  wired  the  ele- 
vator company,  giving  it  tbe  right  to  inspect 
tbe  cars.  Tbe  cars  were  Inspected  and  re- 
jected. Thereafter  the  railway,  company 
wired  appellee  for  direction  as  to  tbe  dispo- 
sition of  the  two  cars  of  bay.  Numerous 
telegrams  passed  between  tbe  parties,  and 
appellee  finally  notified  the  agent  of  the  rail- 
way company  that,  relying  upon  the  fact  that 
tbe  cards  mailed  by  tbe  agent  stated  that 
the  cars  bad  been  delivered,  he  would  hold 
tbe  railway  company  responsible  for  the  val- 
ue of  the  two  cars  of  bay.  later  tbe  hay 
was  sold  by  the  railway  company  for  freight 
and  storage  charges. 

AppeUee  Instituted  this  suit  against  appel- 
lant for  tbe  purpose  of  recovering  the  value  of 
tbe  two  cars  of  bay.  The  court,  after  hear- 
ing tbe  evidence,  found  for  tbe  appellee,  and 
awarded  him  Judgment  for  the  value  of  the 
hay  in  question.  There  Is  no  dispute  in  the 
record  as  to  the  facts.  From  an  opinion  filed 
by  tbe  trial  court  it  appears  that,  In  its  opin- 
ion, the  statement  by  tbe  agent  of  tbe  Hous- 
ton, East  &  West  Texas  Railway  Company  at 
Nacogdoches  on  the  return  post  cards  to  the 
effect  that  the  liay  had  been  delivered  was 
sufficient  evidence  of  delivery  to  sustain  an 
action  for  conversion. 
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company  of  the  cars  in  queatton  constituted 
a  delivery ;  and,  second,  if  it  did  not  consti- 
tute a  delirery,  was  the  appellant  bonnd  by 
the  notice  contained  in  the  card,  to  the  ef- 
feet  that  delivery  had  been  made? 

First,  as  to  the  question  of  delivery:  This 
depends  upon  whether  the  railway  company 
had  placed  in  the  possession  of  the  elevator 
company  the  cars  in  question.  That  it  did 
not  do  BO  is  conclusively  shown  by  the  testi- 
mony of  the  secretary  and  treasurer  of  the 
elevator  company  and  the  agent  of  the  Hous- 
ton, East  &  West  Texas  Railway  Company 
at  Nacogdoches.  Both  testified  that  it  was 
a  custom  of  the  railroad  company,  when  cars 
were  received  at  that  jwlnt  with  goods  con- 
signed to  the  elevator  company,  to  Idck  the 
cars  in  on  the  side  track  In  question,  but  the 
elevator  company  did  not  take  possession  of 
such  cars,  where  the  goods  were  shipped  by 
bill  of  lading  with  draft  attached,  until  the 
bill  of  lading  had  passed  into  possession  of 
the  elevator  company  upon  the  payment  of 
the  draft;  that  the  cars  were  put  in  upon 
the  siding  as  a  matter  of  convenience,  so 
that,  when  the  bill  of  lading  was  taken  up, 
the  cars  could  be  moved  by  hand  to  the  un- 
loading platform  of  the  elevator  company. 

We  think  the  evidence  conclusively  shows 
that  there  was  no  delivery  of  the  cars  in  ques- 
tion. We  attach  no  importance  to  the  fact 
that  the  cars  might  have  been  pushed  upon 
that  part  of  the  track  owned  by  the  elevator 
company,  for  that  would  not  affect  the  rights 
of  the  parties,  unless  such  act  on  the  part  of 
the  railroad  company  was  intended  as  a  de- 
livery, and  was  accepted  as  such  by  the 
elevator  company.  Many  cars  not  intended 
for  the  elfevator  company  were,  from  time  to 
time,  placed  upon  this  siding.  A  delivery  of 
property  transported  by  a  common  carrier  to 
the  consignee  is  not  made,  and  does  not  be- 
come effectual,  until  the  consignee  is  placed, 
either  In  actual  or  «Histructlve  possession  of 
the  property.  Property  transported  In  car- 
load lots,  may  be  delivered  by  the  placing  of 
the  car  In  which  such  property  is  loaded  up- 
on a  siding,  or  other  convenient  place  for  un- 
loading, at  Its  destination,  and  the  surrender 
by  the  railroad  company  of  its  dominion  over 
the  same,  to  the  consignee.  In  a  note  to  the 
case  of  Rothchild  Bros.  v.  Northern  Pacific 
Railway  Co.,  68  Wash.  527,  123  Pac.  1011,  40 
L.  ,B.  A.  (N.  S.)  773,  the  author  of  the  note 
says: 

"There  is  no  delivery  of  a  carload  of  goods 
by  the  carrier,  where  it  merely  places  the  car 
containing  them  on  the  unloading  track,  where 
such  cars  are  usually  placed,  and  notifies  the 
person  for  whom  the  goods  are  intended,  who, 
without  tho  knowledge  or  consent  of  the  carrier, 
and  witliout  authority  from  the  consignee, 
breaks  the  seal  of  the  car,  inspects  the  goods, 
and  refuses  to  accept  them,  or  to  pay  the  draft 
attached  to  the  bill  of  lading  therefor" — citing 
Ynillc-Miller  Co.  v.  Chicago,  I.  &  L.  R.  Co,,  164 
Mich.  5&,  12S  N.  W.  1099. 


Mo.  App.  352,  91  S.  W.  402. 

In  the  present  case  there  was  no  deliveiT. 
The  cars,  upon  their  arrival,  were  shored  In 
upon  the  siding,  tn  a  convenient  place  for  un- 
loading, o;  so  placed  that  they  could  be 
easily  moved  Into  position  fbr  nnloadbt 
The  bill  of  lading,  however,  whicii  bad  i 
draft  attached  for  the  price  of  the  bay.  vu 
not  delivered,  and  the  consignee  exercised  no 
dominion  or  control  over  the  property.  It 
did  not  even  break  the  seals  of  tlie  cars,  la 
which  the  hay  was  loaded,  and  the  eridnce 
shows,  without  dispute,  that  the  course  at 
dealing  between  the  railroad  company  mi 
the  elevator  company  was  such  that  the  ele- 
vator company,  where  goods  were  shirpid 
under  a  bill  of  lading  with  draft  attached, 
always  took  up  the  bill  of  lading  and  pif- 
sented  It  to  the  railroad  company  befon 
taking  possession  of  the  property. 

We  attach  no  Importance  to  the  feet  that 
the  legal  title  to  the  part  of  the  switch  uptv 
which  the  cars  were  placed  was  in  the  eleva- 
tor company.  If  the  placing  of  a  loaded  car 
upOTi  such  switch  constltnted  a  dellTery  bT 
the  railroad  company  to  the  elevator  com- 
pany, the  railroad  company  would  be  In  the 
anomalous  position  of  delivering  to  the  eleva- 
tor company  many  cars  of  freight  not  intend- 
ed for  it,  and  the  elevator  company  woulil 
become  liable  for  the  loss  of  all  goods  placed 
upon  its  switch  by  the  railroad  compan;. 
By  placing  the  cars  upon  this  swltiji,  the 
railroad  company  did  not  surrender  its  do- 
minion over  the  property,  or  its  control  ot 
the  same.  The  cars  were  simply  placed  then 
as  a  matter  of  convenience,  without  Intem!- 
Ing  to  make  delivery,  and  such  act  was  not 
accepted  as  a  delivery  by  the  elevator  com- 
pany. 

[2]  Nor  were  the  post  cards,  mailed  to  ap- 
pellee, sufficient  evidence  of  delivery  to  war- 
rant the  Judgment  That  the  agent  errow- 
ously  stated  that  the  cars  had  been  delivered 
Is  clearly  shown  by  the  facts  and  drcnm- 
stances  in  evidence.  In  the  case  of  TuHle- 
Mlller  Co.  V.  Chicago,  L  &  L.  By.  Co..  supn. 
the  agent  of  the  railway  company  at  tin 
point  of  destination  wired  the  agent  at  point 
of  origin,  in  response  to  an  inquiry,  that 
goods  had  been  delivered,  and  the  shippi*? 
was  so  notified;  and  it  was  held  that  the 
railroad  company  was  not  estopped  to  dec; 
delivery,  In  an  action  for  conTersiiMi.  Here. 
as  in  that  case,  communications  between  tb^ 
shipper  and  consignee  clearly  Indicated  there 
had  been  no  delivery.  The  elevator  compav 
wired  for  the  privilege  of  inspectlns  the  ha;, 
and  inspection  was  granted,  and  this  befon 
appellee  received  the  cards  from  the  agect: 
and  this  fact  should  have  satisfied  appdlec 
that  delivery  bad  not  been  made,  as  stated  ia 
the  cards.  Bven  after  appellee  received  tht 
cards,  he  acted  np<«  the  assumption  tha: 


of  this  fact,  evidently  he  decided  to  hold 
the  railroad  company  responsible,  and  noti- 
fied It  that  he  would  hold  It  responsible  for 
having  delivered  the  property  contrary  to 
Instructions. 

For  the  reasons  stated,  the  cause  will  be 
reversed,  with  Instructions  to  enter  judgment 
for  appellant;   and  it  is  so  ordered. 

HANNA,  O.  J.,  and  PARKER,  J.,  concur. 

(22  N.  M.  «07) 

SOUTHWESTERN  SAVINGS  LOAN  & 
BTJILDTNG  ASS'N  OF  LAS  VEGAS  v. 
AWALT  (BOARD  OF  COM'RS  OF  CURRY 
COUNTY  et  al..  Garnishees).    (No.  1916.) 

(Supreme  Court  of  New  Mexico.    June  28,  1917. 
Rehearing  Denied  Aug.  4,  1917.) 

(Syllahua  6«  the  Court.) 

1.  Gaknishment  «=»18— Pboceedinob— Jtjbis- 

DICTION  of  COTTBT. 

Under  the  provisions  of  chapter  26,  Laws 
1915.  district  courts  are  authorized  to  summon 
public  ofiScials  as  garnishees. 

2.  Garnishment  «=s>63—Sai,abt— Subject  to. 

Where  the  term  of  office  of  a  county  officer 
has  expired,  salary  due  him  by  the  county  may 
be  subjected  to  garnishment,  where  the  creditor 
has  reduced  his  demand  to  judgment. 

Appeal  from  District  Court,  Curry  County ; 
McClure,  Judge. 

Action  by  the  Southwestern  Savings  Loan 
&  Building  Association  of  Las  Vegas  against 
Arthur  L.  Await,  in  which  the  Board  of 
County  Commissioners  of  Curry  County  and 
another  were  summoned  as  garnishees.  From 
Judgment  for  plaintiff,  defendant  appeals. 
ARirmed. 

W.  A.  Gillenwater,  of  Clovls,  for  appellant. 
H.  G.  Coors,  Jt.,  of  Albuquerque,  and  H.  S. 
Bowman,  of  Santa  F6,  fbr  appellee. 

ROBERTS,  J.  "nils  action  was  Instituted 
In  the  district  court  of  Curry  county  by  the 
appellee  against  the  appellant,  Arthur  L. 
Await,  on  a  deficiency  Judgment  rendered  In 
one  of  the  "district  courts  of  this  state  in  fa- 
vor of  the  appellee  and  against  the  appellant. 
Concurrently  with  the^Ung  of  the  complaint, 
appellee  filed  Its  application  for  a  writ  of 
garnishment,  stating  that  the  garnishees,  the 
board  of  county  commissioners  of  Curry  coun- 
ty and  R.  B.  Brown,  tax  collector  of  said 
county,  were  Jointly  Indebted  to  the  defend- 
ant. Await,  and  ha'd  in  their  hands  and  pos- 
session effects  and  moneys  belonging  to  him. 
Writ  was  Issued  and  served  upon  the  gar- 
nishees, directing  them  to  answer  In  what 
sum.  If  any,  they  were  indebted  to  the  said 
Await,  and  what  effects  belonging  to  him  they 
had  In  their  possession  when  the  writ  was 
served.  The  board  of  county  commissioners 
answered  that  at  the  time  of  filing  their  an- 


$2,262.15.  Appellant  answerekl  the  complaint 
and  application  for  the  writ  of  garnishment, 
admitted  the  rendition  of  the  judgment,  and 
denied  the  right  of  the  plaintiff  to  garnish 
the  funds  In  the  han'ds  of  the  garnishees  "and 
due  unto  the  defendant  by  reason  of  the  sal- 
ary due  the  defendant  from  said' Curry  coun- 
ty." The  answer  also  denied  the  right  of  the 
appellant  to  maintain  garnishment  procee>d- 
Ings  after  admitting  that  there  was  due  him 
from  Curry  county  an  unknown  sum  "as' his 
current  wages  for  salary  as  county  clerk." 
Appellee  filed  a  reply  to  the  answer.  The 
plaintiff  moved  to  strike  paragraph  2  of  de- 
fendant's answer,  on  the  ground  that  the 
same  was  not  the  allegation  of  or  averment 
of  a  fact,  but,  was  merely  a  conclusion  of 
law,  and  that  the  same  was  irrelevant  and 
redundant.  The  court  sustalne'd  the  motion, 
and  thereafter  rendered  judgment  on  the 
pleadings  against  appellant  and  the  board  of 
county  commissioners.  Prior  to  the  rendi- 
tion of  the  Judgment  it  appears  that  W.  A. 
Gillenwater,  an  attorney  at  law  answering 
for  Mr.  James  A.  Hall,  attorney  for  appellant, 
stated: 

"The  defendant,  A.  L.  Await,  did  not  have  any 
defense  to  the  cause  of  action  of  plaintiff,  and 
did  not  intend  nor  desire  to  malce  an;  defense 
thereto,  nor  oppose  the  claim  of  plaintiff." 

Judgment  was  apparently  rendered  upon 
the  pleadings  and  In  view  of  this  statement 
of  counsel.  To  review  the  action  of  the  lower 
court  this  appeal  Is  prosecuted. 

Appellee  filed  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  Judgment  from 
which  it  was  taken  was  entered  by  the  trial 
court  by  the  consent  of  appellant,  and  there- 
fore all  errors  were  waived.  Appellant  meets 
this  proposition  by  first  contending  that  the 
appeal  could  not  be  dismissed,  because  an  ap- 
peal Is  allowed  by  statute  from  all  final  judg- 
ments, and,  further,  assuming  the  statement, 
quoted  supra,  constituted  a  consent  of  the  ap- 
pellant to  the  entry  of  the  Judgment,  it  Is  un- 
availing here,  because  the  trial  court  was 
without  Jurisdiction  of  the  subject-matter. 
We  will  dispose  of  the  case  on  the  merits, 
however,  because  our  conclusion  in  that  re- 
gard ■will  likewise  dispose  of  the  contentions 
urged  under  the  motion. 

[1]  Appellant  contends  that,  because  the 
money  due  him  was  salary  owing  him  by  the 
county  for  services  as  county  clerk,  under 
the  holding  of  this  court  in  case  of  Owen  v. 
Terrell,  162  Paa  171,  the  court  was  without 
jurisdiction  to  entertain  the  garnishment 
proceedings  to  subject  such  salary  to  the  pay- 
menrt  of  the  Judgment  sued  upon.  In  that 
case  we  held  that  it  was  well  settled  at  com- 
mon law  that  salaries,  fees,  or  other  com- 
pensation due  public  officers  or  employes 
could  not  be  reached  and  subjected  by  their 
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creditors  to  tbe  payment  at  their  debts  In 
attacbment  or  garnishment  proceedlnga 
There  Is  one  very  Important  dlstlnctloD,  how- 
ever, between  tluit  case  and  the  one  now  un- 
Qer  consideration.  Here  the  pleading  In 
no  wise  disclose  that  appellant  was  acting 
oa  county  clerk  and  stUl  in  office  at  tbe  time 
the  suit  was  Instituted.  It  Is  asserted  in  the 
brief  of  counsel  for  appellee,  and  not  denied 
by  appellant,  that  at  the  time  this  suit  was 
Instituted  appellant  was  not  county  clerk  of 
Gurry  county,  but  that  he  had  been  removed 
by  proceedings  instituted  In  the  district  court 
of  Curry  county.  However  that  may  be,  the 
answer  of  the  appellant  alleged  that  the  mon- 
ey sought  to  be  reached  by  garnishment  was 
earned  as  salary  as  county  clerk,  but  fails 
to  allege  that  he  was  still  In  office  at  the  tiipe 
of  the  institution  of  the  suit  Hence  the  ques- 
tion presented  is  whether  or  not  the  court 
had  Jurisdiction  to  entertain  proceedings  in 
garnishment  for  the  purpose  of  reaching  mon- 
eys due  the  appellant  from  Curry  county, 
earned  by  him  as  salary  as  a  public  official, 
where  his  term  had  expired,  or  he  had  ceased 
to  be  a  public  official,  at  the  time  of  the  insti- 
tution of  the  suit  In  determining  this  ques- 
tion two  propositions  are  Involved:  First, 
whether  or  not  the  court  had  jurisdiction  to 
entertain  a  proceeding  to  reach,  by  garnish- 
ment funds  in  the  hands  of  the  county  owing 
by  it  to  the  defendant ;  second,  was  the  salary 
earned  by  Await  as  county  dert,  subject  to 
gamlsbraent  when  he  was  no  longer  in  office? 
As  to  the  first  proposition  this  court  said,  in 
the  case  of  Dow  v.  Irwin,  21  N.  M.  576,  157 
Pac.  490,  L.  R.  A.  1916E,  1153,  that: 

"Public  policy  forbids  that  officers  of  a  county 
should  be  required  to  litigate  such  questions  with 
private  parties,  with  whom  they  have  no  con- 
cern, and  prosecute  appeals  at  the  expense  of 
the  county  to  the  court  of  last  resort,  in  order 
to  definitely  settle  the  question  of  the  liability  of 
the  county,  or  incur  liability  upon  tbeir  official 
bonds  for  the  wrongful  mversion  of  county 
funds." 

In  other  words,  it  was  held  in  that  case 
that  in  the  absence  of  legislative  authoriza- 
tion, public  policy  forbade  the  garnishment 
of  money  due  the  creditors  of  the  county, 
whether  the  remedy  by  which  it  was  sought 
to  reach  such  funds  was  denominated  legal 
or  equitable.  Since  that  case  arose,  however, 
the  Legislature  of  the  state,  by  chapter  26, 
Laws  of  1915,  amended  the  garnishment  stat- 
ute and  provided: 

"In  all  cases  where  the  plaintiff  has  a  judg- 
ment in  some  conrt  of  the  state  against  the  de- 
fendant any  public  officer  may  be  summoned  as 
garnishee." 

llils  section  of  the  statute  disposes  of  the 
contention  based  upon  the  Dow-Irwln  Case, 
for  express  authority  is  given  to  summon  a 
public  official  as  garnishee.  The  Legislature 
having  declared  that  public  officers  may  be 
summoned  as  garnishees  in  their  official  ca- 
pacity, and  thereby  having  fixed  the  public 
policy  of  the  state  in  that  regard,  the  court 


liad  jurisdiction  to  summon  the  garnishees 
in  this  case. 

[2]  A  more  serious  question  is  presented, 
however,  by  the  second  proposition.  In  tbe 
case  of  Owen  v.  Terrell,  as  stated,  tliis  court 
held  that  salaries,  fees,  or  other  compensa- 
tion due  public  officers-  or  employte  could  not 
be  reached  by  their  creditors  in  attacbment 
or  garnishment  upon  tlie  ground  that  to  al- 
low attachment  or  garnishment  in  such  cases 
was  against  public  policy,  as  tending  to  in- 
jure the  public  service,  and  that  while  the 
statute  above  quoted  permitted  the  summon- 
ing of  the  public  officials  as  garnishees  in 
their  official  capacity,  it  did  not  expressly 
or  impliedly  authorize  the  gamishmeat  of 
current  salary  due  a  public  official,  lids 
case  is  distinguishable  from  the  Owen-Ter- 
rell Case,  because  there  Owen  was  still  in 
office  when  the  suit  was  instituted.  Hence 
the  question  here  is.  Await  not  being  In  office 
at  the  time  suit  was  ffled,  does  he  come  with- 
in the  rule  of  the  Owen-Terrell  case?  In  18 
eye.  p.  1435,  in  discussing  the  questiin,  it  Is 
said: 

"A  person  who  has  ceased  to  be  an  officer  or 
employ^  of  the  government  cannot  insist  upon 
this  exemption  given  to  a  public  officer,  for  in 
such  case  public  policy  no  longer  requires  it" 

The  reason  for  the  rule  which  exempts  the 
salary  of  the  public  official  from  garuishmeut 
advanced  by  the  better  reasoned  cases  is: 

"That  the  salary  of  a  public  officer  is  a  pro- 
vision made  by  law  for  his  maintenance  and 
support  during  his  term,  to  the  end  that,  without 
anxiety  concerning  his  means  of  subsistence,  be 
may  be  able  to  devote  himself  entirely  to  the  du- 
ties of  his  office,  and  the  public  thus  have  full 
benefit  of  his  knowledge  and  ability  in  the  serv- 
ices he  is  selected  to  render,  and  that  if  he  could 
be  deprived  of  his  means  of  support  by  the  gar- 
nishment of  his  salary,  presumptively  his  effi- 
ciency as  an  officer  would  be  impaired,  if  not 
destroyed,  and  the  pablic  interest  would  suffer 
serious  detriment"    12  R.  C.  L.  803. 

In  the  case  of  Balrd  v.  Rogers,  95  Tenn. 
492,  32  S.  W.  630,  the  court  after  giving  ad- 
herence to  the  rule  that  the  salary  of  a  pub- 
lic official  was  not  subject  to  gamislunent 
on  the  ground  of  public  policy,  because  of 
the  reason  above  stated  herein,  upheld  the 
right  to  garnl&fa  the  salary  of  a  municipal 
officer  where  his  term  had  expired,  saying: 

"But  the  defendant,  Rogers,  is  no  longer  an 
employ^  of  the  town  of  Jellico.  His  official  con- 
nection with  it  had  beep  determined  long  prior 
to  the  filing  of  complainant's  bill.  The  efficien- 
cy of  corporate  service  no  longer  depends  upon 
the  security  of  fees  or  emoluments  from  the 
reach  of  his  creditors." 

The  reason  for  the  rule  bdng  as  above 
stated  in  the  quotation  from  R.  C  Lu,  certain- 
ly the  appellant  is  not  within  the  rule,  for, 
not  being  In  office  at  the  time  the  proceedings 
were  instituted,  no  detriment  to  the  public 
would  be  occasioned  by  subjecting  the  money 
due  him  by  the  county  to  gamislunent.  Be 
stands  on  the  same  footing  as  any  ordinary 
creditor,  and  the  only  obstacle  in  the  way  to 
the  garnishment  of  the  money  due  him  hav- 
ing been  removed  by  legislative  enactment, 
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terea  tne  juagment  against  tne  county. 

For  the  reasons  stated,  the  Jndgment  will 
be  affirmed;  and  It  Is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  concur. 

(22  N.  M.  613)  =^=^= 

STATE  T.  ROWLAND.    (No.  1966.) 
(Supreme  Court  of  New  Mexico.    July  30, 1917.) 

(Sgllahut  hv  the  Court.) 
Obimirai.  Law  «=»1122(6)— Appeai^— Assion- 

1£ENT8  OF  BBROR. 

An  appellate  court  will  not  consider  assign- 
ments of  error  based  on  the  giving  or  refusal  of 
instructions,  where  the  record  fails  to  show  that 
all  the  instructions  are  embraced  in  the  tran- 
script 

Appeal  from  District  Oonrt,  Grant  County; 
Neblett,  Judge. 

Eugene  Rowland  was  convicted  of  assault 
with  Intent  to  kill  with  a  deadly  weapon,  and 
be  appeals.    Affirmed. 

Terrell  &  Black,  of  SUrer  City,  for  appel- 
lant EL  S.  Bowman,  Asst  Atty.  Gen.,  for 
the  State. 

ROBERTS,  J.  Appellant,  upon  trial,  waa 
found  guUty  by  a  jury  of  assault  with  Intent 
to  kill  with  a  deadly  weapon.  Judgment  waa 
pronounced  by  the  court  upon  the  verdict 
who  sentenced  him  to  a  term  in  the  peniten- 
tiary. From  this  judgment  he  appeals,  and 
seeks  a  reversal  upon  an  alleged  error  com- 
mitted by  the  court  in  modifying  a  requested 
Instruction. 

The  transcript  of  record  contains  no  In- 
struction given  by  the  court,  save  the  one 
of  which  he  complains,  and  the  state  contends 
that  this  Instruction  cannot  properly  be  con- 
sidered by  the  Supreme  Court,  because  of 
his  failure  to  incorporate  in  the  bUl  of  ex- 
ceptions and  bring  up  In  the  record  the  re- 
maining instructions  given  by  the  cooit.  The 
Attorney  General  is  correct,  because  the 
court  in  the  state  of  the  record,  Is  unable  to 
determine  whether  or  not  there  was  any 
error  committed  tn  the  giving  of  the  portion 
of  the  instruction  complained  of;  for,  if  it 
be  assumed  that  the  modification  was-  not  a 
correct  statement  of  the  law,  standing  alone, 
other  instmcttons  given  by  the  court  may 
have  cured  the  error,  or  have  rendered  it 
harmless.  An  appellate  court  will  not  con- 
sider assignments  of  error  based  on  the  giv- 
ing or  refusal  of  instructions,  where  the  rec- 
ord falls  to  show  that  all  the  instructions  are 
embraced  in  the  transcript  In  4  C  J.  p. 
646,  it  is  said: 

"It  is  further  essential  to  a  review  of  an  as- 
signment of  error,  based  on  the  giving  or  refusal 
of  an  instruction,  that  all  the  instructions  given 
be  included  in  the  record,  unless  the  instruction 
complained  of  is  so  erroneous  that  it  could  not 
have  been  cured  by  another  proper  instruction." 


uecu  ueuiucu  jl  huh   uccu  iieiu   Luat  aiiCK*^"  errurs 

in  the  giving  or  refusal  of  instructions  are  not 
reviewable,  unless  the  record  affirmatively  shows 
that  it  embraces  all  the  instructions  given." 

Many  authorities  are  cited  under  both 
statements  of  the  law  fully  sustaining  the 
text.  See,  also,  Humpeler  v.  People,  92  111. 
400;  State  v.  Hendy,  148  Mo.  300,  49  S.  W. 
988;  Barton  v.  State.  154  Ind.  670,  57  N.  E. 
515;  Knickerbocker  Ice  Co.  v.  Gray,  166  Ind. 
140,  72  N.  EJ.  869,  6  Ann.  Cas.  607. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;  and  It  is  so  ordered. 

HANNA.  O.  J.,  and  PARKER,  J.,  concur. 


OJ  Ariz.  151) 
INSPIRATION  OONSOL.  COPPER  CO.  v. 

MENDBZ.    (No.  1508.) 

(Supreme  Court  of  Arizona,    July  2,  1917.) 

Dissenting  opinion. 

For  majority  opinion,  see  166  Paa  27& 

ROSS,  J.  (dissenting).  The  majority  opin- 
ion states  the  facts  upon  which  this  case  la 
based.  It  is  clear  therefrom  the  appellant 
was  guilty  of  no  negligent  act  Indeed,  it 
is  not  suggested,  either  by  pleadings  or  oth- 
erwise, that  the  accident  was  caused  by  any 
act  of  appellant  On  the  contrary,  the  facts 
would  seem  to  Indicate  a  lack  of  caution  or 
skill  upon  the  part  of  appellee. 

I  agree  with  the  majority  opinion  that  the 
state  is  clothed  with  power  to  require  the 
employer  without  fault  to  compensate  bis 
employe  for  injury  or  In  case  of  his  death, 
his  dependents.  This  principle  is  too  well 
settled  to  be  now  questioned.  I  aro  satis- 
fied that  the  state  Legislature,  in  the  ab- 
sence of  constitutional  limitations  and  direc- 
tions as  set  forth  In  section  7,  art  18,  of  the 
state  Constitution,  could  have  enacted  a  law 
providing  for  compensation  to  employes  in- 
jured without  fault  of  the  employer,  along 
the  general  lines  of  the  various  Compensa- 
tion Acts  of  the  different  states  of  the  Union. 
I  think,  also,  that  under  the  provisions  of 
section  7,  art  18.  it  was  possible  to  formu- 
late a  law  giving  compensation  to  the  em- 
ploye when  Injured  without  any  fault  of  the 
employer.  In  other  words,  I  am  of  the  opin- 
ion that  the  mandate  contained  In  said  sec- 
tion and  article  of  the  Ck>nBtltutlon  is  not  vi- 
olative of  any  provision  of  the  Constitution 
of  the  United  States.  My  quarrel  Is  with  the 
legislation  under  that  mandate^  and  not  the 
mandate  Itself. 

Chapter  6,  tltie  14.  Civil  (}ode  1913.  cre- 
ates a  liability  without  fault,  but  adopts  no 
system  or  scale  of  compensation.  It  leaves 
the  liability  to  be  ascertained  by  a  jury,  as 
under  the  common-law  action  for  tort.  It 
injects  incongruities  as  to  defenses  allowed 
the  employer  on   account   of  the  employe's 
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negligence.  These  latter  I  wUl  npt  dlacuss 
here,  for,  whatever  view  Is  taken  of  them, 
they  do  not  relieve  the  method  of  ascertain- 
ing the  liahlUty  of  serious,  and  In  my  opin- 
ion fatal,  constitutional  objections. 

In  the  first  place,  I  will  consider  the  na- 
ture of  this  so-called  Employers'  Liability 
Law.  It  is  designated  as  such  both  by  the 
Constitution  and  the  Legislature.  There  Is 
not  much  In  the  name ;  the  true  test  of  what 
the  right  of  action  is,  or  was  intended  to  be, 
must  in  this  case,  as  in  all  others,  be  ascer- 
tained from  the  words  used  to  describe  and 
define  if^  The  Constitution  directs  the  Leg- 
islature to  "enact  an  employers'  liability 
law,  by  the  terms  of  which  any  employer 

•  •  •  shall  be  liable  for  the  death  or  In- 
Jury,  caused  by  any  accident  due  to  a  con- 
dition   or    conditions    of    6uch    occupation, 

*  *  *  in  all  cases  in  which  such  death  or 
injury  of  such  employ^  shall  not  hare  been 
caused  by  the  negligence  of  the  employe  Wil- 
ed or  injured."    Section  7,  art.  18. 

The  liajbllity  enjoined  and  contemplated  is 
nne  heretofore  unknown  to  our  laws.  Man- 
ifestly it  Is  not  an  employer's  liability  law 
in  the  sense  in  which  those  terms  are  gener- 
ally used  and  understood  for  the  reason  that 
liability  laws  are  based  on  tort  They  are 
In  fact  the  oommon-law  right  of  action  for 
negligence,  with  most  of  the  defenses  here- 
tofore allowed  abrogated  or  greatly  modi- 
fled.  They  do  not  undertake  to  create  lia- 
bility without  fault,  as  is  done  by  our  legis- 
lation. Rounsavllle  t.  Central  R.  Co.,  87  N. 
J.  Law,  371,  M  Ati.  392;  Wlnfleld  v.  N.  Y. 
Central  R.  Co.,  216  N.  Y.  284,  110  N.  a 
614,  Ann.  Cas.  1916A,  817;  note  to  Seaboard 
A  L.  R.  Co.  v.  Horton,  L.  B.  A  1015Q  64. 
These  cases  hold  that  a  law  making  the  em- 
ployer liable  without  fault  creates  a  new 
right  of  action,  unknown  to  the  common  law. 
The  legislation  is  a  new  departure  creating  a 
new  liability.    It  Is  said: 

"This  legislation  is  wholly  in  derogation  of  the 
common  law.  It  is  leKialation  wnich  awards 
compensation  for  tbe  accidental  industrial  in- 
juries to  be  added  to  the  cost  of  production." 
Andrejwski  t.  Wolverine  Coal  Co.,  182  Mich. 
298,  148  N.  W.  684,  Ann.  Cas.  1916D,  724. 

•The  liability  contemplated  by  our  Con- 
stitution being  therefore  a  new  liability,  it 
was  within  the  power  and  province  of  the 
Legislature  to  fix  and  regulate  It,  with  no 
limitation  on  that  power,  except  the  employ- 
er be  given  the  equal  protection  of  the  law 
and  that  the  method  of  ascertaining  his  li- 
ability be  In  accordance  with  due  process  of 
law.  In  every  other  jurisdiction  In  this 
country,  except  ours,  where  this  new  right 
of  action  has  been  created,  the  law  has  been 
called  a  "compensation  law,"  and  the  award 
to  the  employe,  or  his  dependents  has  been 
called  "compensation."  The  liability  or 
compensation  Is  based  upon  the  average 
Wages  and  the  extent  of  the  Injury  suffered 
by  the  employe.  It  is  not  an  action  to  re- 
cover "damages,"  as  are  the  common-law  ao- 


tlon  for  negligence  and  the  action  under  the 
Employers'  Liability  Law. 

For  some  Inexplalnable  reason  the  framert 
of  our  Constitution  enjoined  on  the  Legls> 
lature  the  duty  of  enacting  two  laws  for  the 
same  general  purpose,  namely,  the  creation 
of  a  liability  of  the  employer  without  fault. 
See  sections  7  and  8,  art.  18.  The  latter 
differs  from  the  first  principally  In  that  It  Is 
called  a  "compensation  law,"  and  author- 
izes recovery,  whether  the  employe  causes 
the  Injury  or  not  In  both  Instances  the  em- 
ployer Is  made  liable  without  fault  In  the 
one,  as  well  as  the  other,,  the  liability  of  the 
employer  Is  a  new  one.  Under  the  Compen- 
sation Act  (chapter  7,  title,  14,  avll  Code) 
the  Legislature  provided  a  method  of  rec- 
ompensing the  employe  for  Injury  or  death 
by  an  allowance  based  upon  his  abUlty  as  a 
wage-earner  and  the  extent  of  his  Injuiy,  In 
that  respect  following  the  Cmnpensatlon 
Lews  of  other  states.  The  Legislature  des- 
ignates the  recompense  for  Injury  or  death 
under  the  Employers'  Liability  Act  as  "dam- 
ages for  personal  injuries,"  evidently  intend- 
ing thereby  that  the  damages  recovered 
should  be  ascertained  and  measured  by  the 
common-law  standard  or  by  the  rules  gov- 
erning In  actions  sounding  in  tort  In  the 
matter  and  quantum  of  evidence  to  estab- 
lish liability  thereunder  It  Is  practically  the 
same.  If  not  Identical,  with  the  Wot^men's 
Compensation  Law.  The  pecuniary  liability 
Is,  however,  unlimited.  It  contemplates  a 
trial  by  jury,  whose  only  functions,  neces- 
sarily In  most  cases,  must  be  the  fixing,  by 
their  verdict  the  sum  to  be  paid  bgr  the  em- 
ployer. 

To  an  injured  employe,  or  in  case  of  his 
death,  there  are  now  (^en  to  him  or  his  per- 
sonal r^resentatives  or  dependents  three 
avenues  of  redress:  First,  the;  Workmen's 
Compensation  Law;  second,  the'  Bmployers' 
LdabiUty  Law;  and,  third,  the  commcHi-Iaw 
action  for  damages,  supplemented  by  what 
Is  commonly  known  as  the  Lord  Campbell 
Act  I  have  Indicated  somewhat  of  the  na- 
ture of  the  first  two.  The  status  of  the 
third,  or  action  for  negligence,  as  it  exists 
in  this  state  at  present,  is  as  follows:  The 
common-law  doctrine  of  fellow  servant  Is 
abrogated.  The  defense  of  contributory  neg- 
ligence and  assumption  of  risks  are  ques- 
tions of  fact  to  be  at  all  times  left  to  a 
jury,  and  the  right  of  action  to  recover  dam- 
ages for  Injuries  may  not  be  abrogated,  nor 
may  the  amount  of  recovery  be  limited  by 
statute.  Sections  4,  6,  and  6,  art  18,  and 
section  SI,  art  2,  Oonstltntion. 

These  provisions  of  the  Constitution  were 
evidently  intended  to  apply  only  to  actions 
of  negligence.  In  which  the  measure  of  dam- 
ages were  to  be  according  to  the  rules  of  the 
common  law.  Thus  understood,  the  com- 
mon-law action  for  damages  for  personal  In- 
jury Is  so  modified  and  changed  as  really 
and  In  fact  to  constitute  what  Is  generally 
known    as   the    Employers'    Liability    Law. 
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rights  of  action  for  compensation  against  the 
employer  Is  evident,  or  else  our  Worlimen's 
Compensation  Act  would  be  violative  of  the 
Constitution,  In  that  it  does  limit  the  amount 
of  recovery.  For  like  reasons  I  think  they 
do  not  apply  to  the  liability  created  by  the 
statute  known  as  the  Emiployers*  liability 
Act.  This  latter  act  creating  new  liability, 
one  not  known  to  the  common  law  and  In 
derogation  thereof.  It  would  seem  that  the 
power  of  the  Legislature  to  fix  the  measure 
of  compensation  In  disregard  of  the  common- 
law  rule  Is  as  absolute  as  under  the  Com- 
pensation Act. 

"The  theory  upon  which  the  Compensation 
jLaw  is  based  (which  is  now  generally  accepted) 
is  that  each  time  an  employe  is  killed  or  injured 
there  is  an  economic  loss  which  must  be  made 
up  or  compensated  in  some  wayj  that  most  acci- 
dents are  attributable  to  the  inherent  risk  of 
employment— that  is,  no  one  is  directly  at  fault 
— that  the  burden  of  this  economic  loss  should 
be  borne  by  the  industry  rather  than  by  society 
as  a  whole,  that  a  fund  should  be  provided  by 
the  industry  from  which  a  fixed  sum  should  be 
set  apart  as  every  accident  occurs  to  compensate 
the  person  injured,  or  his  dependents,  for  his  or 
their  loss."  (Italics  mine.)  State  v.  Industrial 
Com.,  92  Ohio  St.  434,  450,  111  N.  E.  299,  303, 
L.  R.  A.  1916D,  »44. 

The  justification  of  such  an  economic  rule 
and  Its  substitution  for  the  common-law  and 
employers'  liability  rule  of  damages  for  per- 
sonal Injury  Is  variously  stated  by  the  courts, 
but  all  are  based  upon  common  ground: 
That  the  state  owes  the  duty  to  Its  members 
of  preventlcg  their  becoming  public  charges 
by  reason  of  Injuries  sustained  In  the  In- 
dustries of  modem  civilization,  the  duty  to 
stop  the  waste  of  time  and  money  In  pro- 
tracted and  bitterly  contested  lawsuits,  and 
thereby  remove  one  of  the  most  potent  caus- 
es of  hatred,  animosity,  and  distrust  between 
employer  and  «mployfi,  the  duty  to  prevent 
unjust  and  bogus  claims,  supported  and  op- 
posed by  perjury  and  subornation,  and  to 
see  that  bona  flde  claims  for  compensation 
are  amicably  and  expeditiously  settled,  the 
duty  of  relieving  the  state  from  the  exi)ense 
of  personal  Injury  litigation,  and,  finally,  to 
see  that  the  Injured,  or  his  dependents,  re- 
ceive, not  a  moiety,  but  all,  that  the  employ- 
er Is  required  to  pay.  Appeal  of  Hotel  Bond 
Co.,  89  Conn.  143,  146,  93  Atl.  245 ;  Cunning- 
ham V.  Northwestern  Imp.  Co.,  44  Mont  180, 
204,  119  Paa  554;  Hawkins  v.  Bleakley  (D. 
C.)  220  Fed.  378,  379;  Stertz  v.  Industrial 
Ins.  Co.,  91  Wash.  588,  158  Pac,  256,  258; 
Lewis  V.  Industrial  A.  O.  C.  Bd.,  52  Mont 
6,  155  Pac.  268,  U  R.  A.  1916D,  62& 

The  reasons  given  by  the  courts  to  sustain 
the  compensation  laws.  It  Is  apparent  from 
what  has  been  said,  cannot  be  Invoked  tn 
support  of  our  so-called  Employers'  Inabil- 
ity Law.  None  of  the  evils  "of  a  difficult 
problem^  affecting  one  of  the  most  Important 
of  social  relations,"  Is  done  away  with.  The 
majority  opinion  bases  its  Judgment  entirely 
upon  the  reasoning  of  the  Supreme  Court  In 

166  P,-75 


943,  In  which  was  considered  the  New  York 
Workmen's  Compensation  Act  It  Is  said 
In  that  case  that  the  Workmen's  Compensa- 
tion Act  was  a  substituted  system,  devised 
to  compensate  eu>ploy6s  or  their  dei>endent3 
for  Injuries  In  certain  hazardous  businesses ; 
the  measure  of  damages  being  based  upon 
the  loss  of  earning  power,  having  regard  to 
the  previous  wage  and  the  character  and 
duration  of  the  disability,  and,  in  case  of 
death,  benefits  according  to  the  dependency 
of  the  surviving  wife,  husband,  or  infant 
child.  Our  Liability  Act  Is  not  a  substitu- 
tion for  former  rights  and  remedies.  It  cre- 
ates a  new  right,  not  to  take  the  place  of 
old  ones,  but  supplemental  or  cumulative  In 
Its  nature.  It  leaves  open  to  the  Injured  era- 
ployS  or  his  personal  representatives  or  de- 
pendents the  common-law  action  of  negli- 
gence as  modified  by  our  Constitution,  as 
also  the  right  to  claim  imder  the  Compensa- 
tion Act 

Justice  Pitney,  In  the  White  Case,  said 
that,  as  between  the  employer  and  the  em- 
ployS,  the  common-law  defenses  of  the  neg- 
ligence of  a  coemploy6,  assumed  risk,  and 
contributory  negligence  could  be  completely 
abolished  without  violating  any  fundamental 
rlg^t  of  the  employer  or  the  law  of  the  land. 
He  dtes  In  support  thereof  a  number  of  cas- 
es upholding  the  state  and  federal  depar- 
tures froiA  the  common-law  rules  of  liability 
of  the  employer,  but  he  says  (243  U.  S.  at 
page  201,  37  Sup.  Ot  at  page  252,  61  L.  Ed. 
667): 

"It  1b  true  that  in  the  case  of  the  statutes 
thus  sustained  there  were  reasons  rendering  the 
particular  departures  appropriate.  Nor  is  it 
necessary,  for  the  purposes  of  the  present  case, 
to  say  Uiat  a  state  might,  without  violence  to 
the  constitutional  guaranty  of  'duo  process  of 
law,'  suddenly  set  aside  ^l  common-law  rules 
respecting  liaWlity  as  between  employer  and  em- 
ploy6,  without  providing  a  reasonably  just  »uft- 
stitute.  Considering  the  vast  industrial  organi- 
zation of  the  state  of  New  York,  for  instance, 
with  hundreds  of  thousands  of  plants  and  mil- 
lions  of  wage-earners,  each  employer,  on  the  one 
band,  having  embalmed  his  capital,  and  each  em- 
pioy6,  on  the  other,  having  taken  "up  his  partic- 
ular mode  of  earning  a  Uvelibood,  in  reliance 
upon  the  probable  permanence  of  an  established 
body  of  law  governing  the  relation,  it  perhaps 
may  be  doubted  whether  the  state  could  abolish 
all  rights  of  action,  on  the  one  hand,  or  all  de- 
fenses, on  the  other,  without  setting  up  some- 
thing adequate  in  their  stead.  No  such  question 
is  here  presented,  and  we  intimate  no  opinion 
upon  it'     (Italics  mine.) 

There  Is  an  Intimation  here  that  even  the 
common-law  defenses  of  negligence  of  a  fel- 
low servant,  assumed  risk,  and  contributory 
negUgence  may  not  be  arbitrarily  abolished 
without  substituting  In  place  thereof  some 
rule  or  system  befitting  the  conditions  and 
situation,  and  when  It  Is  considered  that  the 
act  we  now  have  In  hand  is  not  substitution- 
al, that  It  does  not  "set  aside  one  body  of 
rules  only  to  establish  another  system  In  its 
place,"  but  that  It  Is  purely  and  simply 
cumulative,  afCordlng  an  additional,  new,  and 
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heretofore  nnknown  right  of  action,  with 
practically  all  defenses  of  the  employer  al>- 
rogated,  I  think  It  is  qnite  the  supposititious 
case  alluded  to  by  Justice  Pitney.  This  leg- 
islation has  not  attempted  to  "abolish  all 
rights  of  action,"  but  has  created  a  new  and 
additional  right  of  action,  allowing  no  de- 
fense thereto,  except  that  it  appear  that  the 
accident  Inflicting  the  injury  was  caused  by 
the  negligence  of  the  employe.  To  say,  as 
the  majority  opinion  does,  that  the  negli- 
gence that  win  defeat  a  recovery  by  the 
employe  may  be  one  of  assumption  or  con- 
tribution, is  a  violation  and  repudiation  of 
the  very  deflnltlon  of  the  right  of  action  as 
defined.  It  certainly  does  not  mean  the  neg- 
ligence of  working  In  a  dangerous  or  hazard- 
ous place,  or  with  careless,  unskilled,  or  In- 
competent coemployes.  Neither  does  It  mean 
contributory  negligence,  for  In  that  case  the 
Injury  would  be  caused  by  the  combined  neg- 
ligence of  the  employer  and  employe,  and 
not  "by  .the  negligence  of  the  employe  killed 
or  injured."  It  means  a  negligence  by  the 
employe  at  the  instant  of  the  injury  or 
death,  and  without  which  there  would  hare 
been  no  accident.  It  must  mean  some  In* 
tentional  or  culpable  act  or  omission.  But, 
whatever  view  may  be  taken  of  that,  the  em- 
ployer is  denied  the  rigbt  to  defend  by  show- 
ing that  the  accident  was  throu^  no  fault 
Of  his,  and  an  employe  whose  negligence 
caused  the  injury  may  fall  back  on  the 
Workmen's  Compensation  Act.  If  it  is  "due 
to  a  condition  or  conditions  of  the  occupa- 
tion," he  may  sue  under  the  Employers'  Li- 
ability Act. 

In  the  White  Case  It  was  decided  that  the 
state  was  competent  to  set  aside  one  body 
of  rules  and  to  establish  another  system  in 
Its  place.  There  the  common-law  rules  gov- 
erning tlie  liability  of  the  employer  to  the 
emplo.vu  were  abrogated,  and  In  lieu  thereof 
a  system  of  compensation  substituted.  Of 
the  substituted  system  it  was  said: 

"Of  course,  we  cannot  ignore  the  question 
whether  the  new  arrangement  is  arbitrary  and 
unreasonable,  from  the  standpoint  of  natural 
justice.  Respecting  this,  it  is  important  to  be 
observed  that  the  act  applies  only  to  disabling 
or  fatal  personal  injuries  received  in  the  course 
of  hazardous  employment  in  gainful  occupation. 
Reduced  to  its  elements,  the  situation  to  be 
dealt  with  is  this:  Employer  and  employ^,  by 
mutual  consent,  engage  in  a  common  operation 
intended  to  be  advantageous  to  both;  the  em- 
ploy6  is  to  contribute  his  personal  services,  and 
for  these  is  to  receive  wages,  and,  ordinarily, 
nothing  more;  the  employer  is  to  furnish  plant, 
facilities,  organization,  capital,  credit,  is  to  con- 
trol and  manage  the  operation,  paying  the  wages 
and  other  expenses,  disposing  of  the  prodact  at 
such  prices  as  he  can  obtain,  taking  all  the  prof- 
its, if  any  there  by,  and,  of  necessity,  bearing 
the  entire  losses.    *    *    *    It  is  plain  that,  on 

? [rounds  of  natural  justice,  it  is  not  unreatonaile 
or  the  state,  while  relieving  the  employer  from 
responsfbility  for  damaget  measured  ov  common- 
laic  standards  and  payable  in  cases  where  he  or 
those  for  whose  conduct  he  is  answerable  are 
found  to  be  at  fault,  to  require  him  to  contrib- 
ute a  reasonable  amount,  and  according  to  a 
reatonahle  and  definite  scale,  by  way  of  compen- 
sation for  the  loss  of  earning  power  incurred  in 


the  common  enterprise,  irrespective  of  the  ques- 
tion of  negligence^  instead  of  leaving  the  entire 
loss  to  rest  where  it  may  chance  to  fall ;  that  is, 
upon  the  injured  employ^  or  his  dependents. 
Nor  can  it  be  deemed  »rbitrary  and  unreason- 
able, from  the  standpoint  of  the  employe's  in- 
terest, to  supplant  a  system  under  which  he  as- 
sumed the  entire  risk  of  injury  in  ordinary  cas- 
es, and  In  others  had  a  right  to  recover  an 
amount  more  or  less  speculative  upon  proving 
facts  of  negiigenco  that  often  were  dimcult  lo 
prove,  and  substitute  a  system  under  which,  in 
all  ordinary  cases  of  accidental  injury,  he  is 
sure  of  a  definite  and  easily  ascertained  compen- 
sation, not  being  obliged  to  assume  the  entire 
loss  in  any  case,  but  m  all  cases  assuming  any 
loss  beyond  the  prescribed  scale.  •  •  •  In 
excluding  the  question  of  fault  as  a  cause  of  the 
injury,  the  act  in  effect  disregards  the  proximate 
cause  and  looks  to  one  more  remote,  the  pri- 
mary cause,  as  it  may  be  deemed,  and  that  is, 
the  employment  itself.  For  this,  both  parties 
are  responsible,  since  they  voluntarily  engage  in 
it  as  coadventurers,  with  personal  injury  to  the 
employe  as  a  probable  and  foreseen  result. 
•  •  •  Viewing  the  entire  matter,  it  cannot  be 
pronounced  arbitrary  and  unreasonable  for  the 
state  to  impose  upon  the  employer  the  absolute 
duty  of  making  a  moderate  and  definite  oompenr 
sation  in  money  to  every  disabled  employe,  or, 
in  caso  of  his  death,  to  those  who  were  entitled 
to  look  to  him  for  sin>port,  in  lien  of  the  com- 
mon-law liability  ccmnned  to  cases  of  negligence. 
This,  of  course,  is  not  to  say  that  any  scale  of 
compensation,  however  insignificant,  on  the  one 
hand,  or  onerous,  on  the  other,  would  be  sup- 
portable. In  this  case,  no  criticism  is  made  on 
tho  ground  that  the  compensation  prescribed  by 
the  statute  in  question  is  unreasonable  in 
amount,  either  in  general  or  in  the  particular 
case.  Any  question  of  that  kind  may  be  met 
when  it  arises."     (Italics  mine.) 

Our  Liability  Law  does  not  relieve  "the  em- 
ployer from  resp<mBlbIlity  for  damages  meas- 
ured by  oommon-lAW  standards."  It  does  not 
"require  him  to  CMitribute  a  reasonable 
amount,  according  to  a  reasonable  and  defi- 
nite scale,  by  way  of  compensation  for  loss  of 
earning  power."  It  Is  not  a  substituted  sys- 
tem, assuring  the  employe  "a  definite  and  easi- 
ly ascertained  compensation,"  and  he  Is  not 
required  to  assume  "any  loss  beyond  the  pre- 
scribed scale."  It  violates  the  recognized  pow- 
er of  "the  state  to  impose  upon  the  employer 
the  absolute  duty  of  making  a  moderate  and 
ieftnite  compensation  In  money  to  every  disa- 
bled employe  *  *  *  In  lieu  of  the  common- 
law  liability  CMiflned  to  cases  of  negligence," 
by  permitting  a  recovery  of  an  unlimited 
amount,  not  for  dlsabili^  alone,  as  In  the 
White  Case,  but  for  physical  suffering  also. 
It  Is  not  a  composition  of  losses  sustained  in 
a  mutual  joint  adventure  (as  Justice  Pitney 
reasons)  in  whidi  acddeutal  Injury  Is  inevi- 
table and  Is  expected,  but  It  places  all  of  the 
loss  without  limitation  upon  one  of  the  "co- 
adventurers."  There  Is  in  it  no  conception  of 
having  the  employer  and  employe  share  in 
some  measure,  or  at  all,  the  loss  incidental  to 
personal  injuries,  a  basic  consideration  for 
upholding  the  New  York  Compensation  Law. 

It  is  said,  If  the  "scale  of  compensation"  be 
too  small  or  too  large,  it  would  not  be  "sup- 
portable." We  have  no  scale  of  compensa- 
tion. It  is  without  limit.  It  may  be  ever  so 
"insignificant,  on  the  one  hand,  or  onerous,  on 
the  other."    Notwithstanding  no  <»ltlclsm  of 
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laid  much  stress  upon  the  necessity  of  the 
compensation  being  definite  and  reasonable 
and  according  to  a  fixed  scale.  When  that  is 
found  in  the  law,  it  is  said  the  arrangement 
is  not  arbitrary  and  unreasonable  from  the 
standpoint  of  natural  Justice — a  very  differ- 
ent case  in  fact  and  in  reason  from  the  one 
at  bar.  Ours  is  not  a  system,  but  a  lawsuit 
When  an  accident  happens,  instead  of  adjust- 
ment "according  to  a  reasonable  and  definite 
scale,"  both  sides  prepare  for  a  contest  in  the 
courts,  with  all  the  attendant  evils  of  the  old 
system.  When  the  litigation  ia  finally  ended, 
and  the  fruits  thereof,  if  successful,  ar^  paid 
over  to  the  employ^,  whether  Inadequate  or 
excessively  large,  both  he  and  the  employer 
have  been  wronged,  la  that  a  goodly  portion 
of  the  recovery  haa  been  diverted  from  the 
beneficiary  into  various  channels — such  as 
attorney's  fees,  costs  and  expenses — ell  neces- 
sary under  the  system. 

Natural  Justice  would  dictate  that  nothing 
should  be  taken  from  the  employ^,  nor  would 
it  tolerate  the  dissipation  of  the  employer's 
prcqperty  as  an  unction  to  third  or  foreign  par- 
ties. Natural  Justice  would  require  that  the 
amount  to  be  paid  by  the  employer  and  re- 
ceived by  the  employ^  should  be  reasonable 
according  to  a  definite  scale  and  should  pass 
unimpaired  and  undiminished  to  the  bene- 
ficiary. The  right  of  the  state  to  require  the 
employer  without  fault  to  compensate  the 
employe  or  his  dependents,  when  Injured  in 
the  service  of  the  employer,  is  referable  to 
the  police  power.  And  so  many  of  the  courts 
have  said,  this  power  is  not  capable  of  exact 
definiticHi.  It  is  recognized  as  the  right  a 
state  has  to  enact  laws  for  Its  preservation 
and  betterment  It  is  elastic,  in  that  it  ex- 
pands with  sodal  and  industrial  necessities 
of  the  state,  and  may  be  Invoked  to  promote 
the  health,  safety,  and  general  welfare  of  the 
people.  But  there  is  a  limit  to  its  exercise. 
It  may  not  be  arbitrarily  and  capriciously  ex- 
ercised, to  deprive  the  citizen  either  of  his 
property  or  liberty,  especially  in  a  case  of  this 
kind,  where  there  Is  accruing  benefit  to  nei- 
ther the  individual  nor  society  as  a  whole. 
The  Supreme  Court  in  the  White  Case  has 
pointed  out  in  no  uncertain  manner  how  "a 
Just  settlement  of  a  difficult  problem,  affect- 
ing one  of  the  most  important  of  social  re- 
lations," may  be  solved,  and  that  solution  has 
not  been  followed  or  observed  in  the  least  by 
our  legislation.  See,  also,  Mountain  Timber 
Co.  V.  Washington,  243  U.  S.  219,  37  Sup.  Ct 
260,  61  L.  Ed.  685,  13  N.  N.  O.  A.  827;  Haw- 
kins V.  Bleakly,  243  U.  S.  210,  37  Sup.  Ct 
255,  61  L.  Ed.  678.  In  the  last  case  cited,  it 
was  contended  by  the  api)eUant  employer  that 
the  Iowa  Compensation  Act  did  not  conform 
to  "due  process  of  law,"  In  that  It  provided 
that,  if  the  employer  rejected  the  act,  it 
should  be  presumed,  in  an  action  for  damages 
by  the  employ^,  that  the  Injury  was  the  di- 
rect result  of  the  employer's  negligence.    The 


but  the  presumption  of  fact,  and  the  court 
said: 

"A  provision  of  this  character,  not  unreason- 
able in  itself  and  not  conclusive  of  the  rights  of 
the  parties,  does  sot  constitute  a  denial  of  due 
process  of  law" — citing  Mobile,  Jackson  &  Kan- 
sas City  R.  R.  Co.  v.  Tumipsee'l.  219  U.  S.  35, 
31  Sup.  Ct  136  (55  I*  Ed.  78,  32  U  R.  A.  [N. 
S.]  226)  Ann.  Cas.  1912A,  463. 

In  this  last  case  Justice  Lurtou  said : 
"  •  •  •  It  must  not  under  guise  of  regulat- 
ing the  presentation  of  evidence,  operate  to  pre- 
clude the  party  from  the  right  to  present  his  de- 
fense to  the  main  facts  thus  presumed.  If  a 
legislatiTe  provision,  not  unreasonable  in  itself, 
prescribing  a  rule  of  evidence,  in  either  criminal 
or  civil  cases,  does  not  shut  out  from  the  ijarty 
affected  a  reasonable  opportunity  to  submit  to 
the  jury  in  his  defens6  ail  of  the  facts  bearing 
upon  the  issue,  there  is  no  ground  for  holding 
that  due  process  of  law  has  been  denied  him." 

Thus,  while  It  was  held  the  state  may 
change  the  rules  of  evidence,  so  as  to  cast 
the  burden  of  proof  In  the  first  Instant  upon 
the  employer,  it  may  not  take  from  him  all 
bis  defenses  In  actions  for  damages  for  per- 
sonal Injury.  What  may  not  be  done  "under 
the  guise"  of  a  rule  of  evidence  surely  cannot 
be  accomplished  by  a  direct  thrust  of  the 
Legislature.  In  both  the  Hawkins  and  Tnm- 
ipseed  Cases  the  court  was  considering  ac- 
tions for  damages  for  personal  injuries,  where 
the  measure  of  damages  was  according  to  the 
standards  of  the  common  law,  and  for  that 
reason  the  rule  announced  in  those  cases  is 
the  rule  that  should  be  applied  in  the  case  at 
bar. 

Again,  In  the  Hawkins  Case,  speaking  of 
the  power  of  the  state  to  abolish  the  common- 
law  defenses  of  fellow  servant  contrihutory 
negligence,  and  assimied  risk,  and  authoriz- 
ing a  recovery-as  "for  personal  injury"  when 
the  employer  rejects  the  Compensation  Act, 
or  when  both  the  employer  and  employ^  re- 
ject it  but  reserving  unimpaired  all  these 
defenses  In  case  the  employer  accepts  and 
the  employ^  rejects  the  act  the  court  said; 

"We  cannot  say  that  there  Is  here  an  arbi- 
trary classification  within  the  inhibition  of  the 
'equal  protection'  clause  of  the  Fourteenth 
Amendment  •  •  *  As  already  shown,  the 
abolition  of  such  defenses  is  within  the  power,  of 
the  state,  and  the  legislation  cannot  be  con- 
demned when  that  power  has  been  qoalifiedly  ex- 
ercised, without  imreasonable  discrimination." 

Our  Liability  Law,  not  only  abolishes  the 
defenses  named  In  a  case  of  the  kind  we  have 
here,  but  takes  from  the  employer  the  right 
to  defend  by  showing  that  he  was  guilty  of 
no  fault  The  legislation  Is  all  in  favor  of 
the  employe.  The  employer  is  given  no 
chance  to  escape  the  unlimited  liability  Im- 
posed. The  Iowa  statute,  under  considera- 
tion in  the  Hawkins  Case,  gave  the  employer 
the  alternative  of  paying  a  reasonable  com- 
pensation according  to  a  definite  scale,  refus- 
ing which,  his  only  defense  was  to  show  that 
he  was  gdllty  of  no  negligence.  Our  liability 
offers  no  alternative;  neither  can  the  em- 
ployer defend  by  showing  be  was  without 
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fiiult  Granting  that  the  employer  may  de- 
fend by  showing  that  the  employe  contribut- 
ed to  the  accident,  or  that  he  assumed  risks 
not  Inherent  In  the  occupation,  an  absurdity, 
It  seems  to  me,  still  he  Is  deprived  of  the 
fundamental  right  of  showing  he  was  without 
fault,  and  at  the  same  time  made  liable  for 
unlimited  damages,  as  In  a  suit  for  i>ersonal 
Injury  according  to  the  standards  of  the  com- 
mon law,  and  the  law  has  provided  no  avenue 
of  escape  for  him.  This,  It  would  seem.  Is 
"unreasonable  dL<;crlinlnation"  against  the 
employer  and  In  favor  of  the  employ^.  That 
all  defenses  may  be  abolished,  and  absolute 
liability  imposed  without  fault,  according  to 
a  reasonable  and  definite  scale.  Is  not  ques- 
tioned ;  but  it  Is  inconceivable  that  one  who 
Is  guUty  of  no  wrong  should  be  made  liable 
to  an  Injured  employ^  In  damages  unlimited 
and  unllmltable. 

I  am  constrained  to  hold  that  the  so-called 
EJmployers'  Liability  Act,  in  so  far  as  the  pro- 
cedure for  the  enforcement  of  the  right  of  ac- 
tion created  thereunder  la  concerned,  is  not 
a  proper  and  lawful  exercise  of  the  police 
power  of  the  state,  and,  further^  that  it  de- 
nies the  emploiyer  due  process  of  law,  in  that 
it  deprives  blm  of  the  right  to  present  all  his 
defenses,  at  the  same  time  allowing  unlimited 
damages  against  him  according  to  the  stand- 
ard of  damages  at  common  law. 

At  the  expense  of  extending  this  opinion — 
too  long  already — I  wish  to  add :  The  right 
of  action  created  by  the  act  is  not  limited  to 
the  employe,  or  in  case  of  death,  to  his  de- 
pendents. It  extends  to  the  parents,  whether 
dependent  or  not,  and  the  personal  represen- 
tative  for  the  benefit  of  the  estate,  in  the  ab- 
sence of  certain  enumerated  classes.  Thus 
an  employer  without  fault  may  be  mulct  in 
damages  to  an  estate  which  would  go  to  heirs 
in  no  way  dependent  upon  the  deceased,  or, 
there  being  no  heirs,  it  would  escheat.  This 
I  conceive  to  be  contrary  to  every  dictate  of 
natural  justice.  All  employers  in  the  occu- 
pations mentioned  are  not  millionaires ;  some 


are  just  beginning,  with  no  more  means  than 
the  men  they  employ.  It  reaches  the  small 
contractor  and  small  mine  owner,  as  well  as 
the  larger  concerns  of  the  state.  Xet  these, 
under  the  law,  guUty  of  nothing  other  than  a 
laudable  ambition  to  better  their  ccmdltion, 
and  incidentally  build  up  and  develop  the 
industries  of  the  state,  may  be  forced  to  con- 
tribute to  an  estate  that  owes  nothing  or  that 
may  go  to  heirs  in  no  way  dependent  on  the 
deceased,  or  that  may  be  escheated. 

The  Worlsmen's  Gompensation  Laws  of  the 
different  states  and  foreign  countries,  with- 
out exception,  so  far  as  I  know,  Umit  the  ben- 
efits to  the  employe,  or  in  case  he  dies,  to  his 
dependents.  In  view  of  the  fact  that  oor 
Workmen's  Compensation  Act  is  not  satis- 
factory to  either  employer  or  employe,  and 
our  Employers'  Liability  Act,  as  drawn,  la 
clearly  unconstitutional,  as  I  see  it,  I  feel 
constrained  to  express  my  opinicai  more  at 
length  than  I  otherwise  -would. 

The  Workmen's  Compensation  Act  is  gener- 
ally conceded  to  give  inadequate  compensa- 
tion for  death  and  injury.  It  is  compulsory 
Ml  the  employer  only.  The  employe's  option 
to  accept  under  it  can  be  exercised  after  the 
injury  (Consolidated  Arizona  Smelting  Co*.  ▼. 
Ujack,  15  Ariz.  382,  139  Paa  466),  and  is  per- 
sonal to  the  employe.  The  beneficiaries  of 
the  deceased  cannot  exercise  the  option  at  all 
or  in  any  case.  Behringer  y.  Inspiration 
Consolidated  C(^per  Ca,  17  Ariz.  232,  149 
Pac.  1065.  It  therefore  is  not  a  "just  settle- 
ment" of  the  rights  and  wrongs  growing  out 
of  the  relation  of  employer  and  employe. 
This  confused,  chaotic,  and  unsatisfactory 
condition  has  had  the  attention  of  both  em- 
ployer and  employe  with  a  view  of  remedying 
it,  but  owing  to  a  lack  of  co-operation  by  the 
last  Legislature  with  a  joint  committee  rep- 
resenting both  sides,  nothing  was  accomplish- 
ed. It  is  devoutly  to  be  wished  that  a  just, 
reasonable,  and  equitable  law,  following  the 
lines  of  other  states,  settling  the  question, 
may  soon  find  a  place  In  this  state. 
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